If you have issues viewing or accessing this file contact us at NCJRS.gov.

Vs o [E— i . s e,
e i i e s e X o [

U.S. Department of Justice National Institute of Corrections

National Criminal Justice Reference Service

e L e R Tl i e e

ncjrs

This microfiche was produced from documents received for
inclusion in the NCJRS data base. Since NCJRS cannot exercise
control over the physical condition of the documents submitted,

Classification | | .
Instruments - ~ -
for . SR B

the individual frame quality will vary. The resolution chart on C ri m i nal J U St iC e ‘ | N
this frame may be used to evaluate the document qually, PG 4
o Th Decisions
| O %22 fl2s
= i — T :
|2 Fu e — e S
= e SRS TS, .
JIL25 Jlls s T ——— g
1 e | = f J | v .b . | ) | ) | S ’ ° ‘ k ‘D
m— Sentencing
ettt SRR e al’ld P;\R\{Ol@
S —_— e e ]ﬁ. ! | ; - R 1 7 )
] \CICASC -

Microfiliing procedures used to create this fiche comply with
the standards set forth in 41CFR 101-11.504. :

Points of view or opinions stated in this document are .
‘those of the author(s) and do not represent the official e R
position or policies of the U. S. Department of Justice. ?. DATE FILMED

National Institute of Justice - = ] ~ Yoo
United States Department of Justice T § S
Washington, D.C. 20531 ; ‘ B A
\
J : }}




i

Y
7

o

6&&}ENCING AND PAROLE RELEASE.

SOURCEBOOK
prepared by the .

AMERICAN JUSTICE INSTITUTE
l with the
NATIONAL COUNCIL ON CRIME AND DELINQUENCY

CLASSIFICATION INSTRUMENT DISSEMINATION PROJECT .

1007 - 7th Street, Ste. 414
Sacramenta, Ca. 95814

M““““"“""ﬂ-"‘"#‘-wﬂ n
Marvin Bohnstedt, Project Director ; T
Saul Geiser, NCCD Staff Director f N GJRS
: i
f AR 10 198

June 1, 1979

¢
F

P SR St
SR

. _:.,;.,1

R S~ Wi o it




I.
II.
II1.

IV,

e e e LN R T e ey

SENTENCING AND PAROLE RELEASE
SOURCEBOOK

TABLE OF CONTENTS

SITE VISIT REPORTS

A. Arizona, Superior Court of

Maricopa County‘(Phoehix) ..... e e e .
B.  California Community Ré]ease Board . . . . . . e e
C.  Colorado, Denver District Court.v.‘. P 6

D. D. C., Washington

- U. S, Paro]e Commission . . . . .. e e e e 1

E Michigan Department of Corrections . . . . . . . . .
F Minnesota State Corrections Board. . . . . . . . . .

G. Nevada State Department of

Adult Parole and Pkobation I
“H.  Oregon State Parole Board . . . . . ... .....
I. Pennsy]van1a City and County of Ph11ade1ph1a

Court of Common Pleas. . . . . . . . . e

t:TELﬁPHONE‘INTERVIEW SUMMARY

Washington State.Board of

Prison Terms and Paroles . . . . . .. .. . o

—ij-

37
55

1

INTRODUCTION
N

S b
The American Justice Inst1tute along with the National Council on Crime

and Delinquency, has recently complpted a national survey of screening and c]ass1-
fication in criminal justice. Spon ,ored by the National Institute of Correct1ons, .
the year- Tong survey assessed.the cérrent state-of-the-art in the design and utili-
zation of classification foo]s for d\c151on -making., The present volume contains

a portion of those findings. - \\ ‘

In building a data base, National Survey‘staff made over 350 telephone

contacts with classification experts,\research organizations, and justice sysfém
agencies. These contacts combined. with an extens1ve review of the existing Titeva-
ture reveal a recent trend toward formalizing offender classification, estab11sh1ng
‘more explicit criteria for screening decisions, and shifting emphasis from sSubjec-
tive judgements to reliance on standard1zpd instrumsnts in the classification and
decision-making process. For the purpose of this study, "instruments" are defined
as written forms which contain a -fixed sét of weighted criteria that are combined

into an overall offender summary score. ‘Consideration of this score in the classi-
fication process assists justice system practitioners in making more consistent

gand uniform classification decisions. Familiar examples of instruments include:

1. Vera Scale: used to c]ass1fy the e11g1b1n1ty of pretrial defendants
' ' for release on own recognizance;

2. Base Ekpectancy‘Tab]es: used to screen offenders for risk of recidivism;

3. Federal Parole Guidelines: used to reduce disparity ih’parole—release
' decisions.

- Though these examples emphasize different criteria and were created for differ=
ent purposes, they all serve to stfucture the classification process so that result-
ipg decisions become more objéttiva uniform, and potentially rep]icab]é 'Among'
the survey s 350+ primary contacts, project staff identified 105 sites where instru-

kments, ‘as defined, appeared to be used Excluded from cons1derau1on were sites

not us1ng 1nstruments, s1tes using 1nstruments mainly for program placement (since
the survey s research charter exp11c1t1y excluded d1agnost1c classification), and

o o

-1




sites using instruments duplicated e]sewhere{f Thus,‘the.105 ident1f1e: s1:eiEd
are those we believed to be using unique c1a§sificat?on 1nstrum§nts and rela
proce::z:Z;a]‘survey staff made considerable, effort to'ensufe that the s:;udyf
systematically sampled different geographical regions and d1ffefent Teve ée:ent_A
jurisdiction. However, the survey does not claim to bg sta?1st1ca11y‘repr n
ative of the overall pobuiation of classification programs in the U.S., nor fve i
of the more restricted population of programs that use instr?m?ntst A]thougj
staff contacted a broad distribution of agencies using classification tools, m
limited resources made it impossible to reach all such programs. Moreover,ds12ce
the total population of classification programs is at present unknown, standard
research hethods such as random or quota sampling wefe no? used. Nevertzeless,
the purpose of the survey was to describe the current var1er‘(somé wog] J?y y
similarity) of approaches and techniques in the fielg of criminal justice class
icati is we believe has been achieved. : o
f1cat}22’n22?02:; survey also selected agencies thatfrepresent differett decision
points in the criminal justice system; A "decision poin?" is defined for th? .
purpose of this study as a juncture *n the criminal justice system where decision
are madekwhich affect the path of an individual through, or ?ut of thé sy%tem;
These points include pretrial release and diversion, sente?cTng, institutiona
custody level, parole release, and parole/probation supervision ?eYel. N
The results of.our study have been organized with the pfa?t1t1o?er spec1fT—]
cally in mind. Accordingly, findings are categorized by decision po1?t; matemate
pertaining to each of four decision points has been grouped togethir 1n‘a‘s?piré
vo]umé or "Sourcebook." Each of these Sourcebooks addresses oneho. the follewing

types of classification:

1. Pretrial Release

2.  Sentencing and Parole Re1easg
3. Institutional Custody

4 Probation/Parole Supervision

This approach shouid help practiﬁiohers to quickly and easily 1o?ate'inf?rmatioﬁ
pertinent to their field. A fifth vo]ume is devoted to genera1.1nforvat1ont It
confains a review of the classification literature, a bib]iographyi discussion of
research methods, and the data collection forms used in the study?

...2 -\
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specific agencies.

The state-of-the-art summaries, site visits, and telephone interview sum-
‘maries have been written by different authors. Consequently, the individual
components of the Sourcebooks may differ somewhat stylistically. We chose to
emphasize accuracy of content, rather than consistency of style; the various
research staff who collected the information and best understood the on-site
operations were assigned the task of writing the summaries and reports, .

The Sourcebooks are divided into three main sections: (1) State-of-the-Art
Summary, (2) Site Reports, and (3) Telephone Interview Summaries., The last two
sections inc]ude descriptions of instrument usage in specific agencies, and

 copies of the instrument(s) used by that agency. The State-of-the-Art Summary.

 describes current classification instruments and practices that are emp]oyéd,at

the decision point assessed by each Sourcebook, The Summary 1is essentially a

synthesis and evaluation of the findings generated by the site visits, te]ephone

interviews, and literature review. It also includes recommendations about devel-

opment and implementation of c]assificatién instruments at the respective deci-
sion points. - |
~Section II of the Sourcebook, the Site Visit Reports, provides the reader
with an in-depth look at currently used instruments, and how they operate in
On the basis of the 105 telephone interviews, survey staff
selected 22 locations that employed 25 distinct instruments for more intensive
study through on-site observations and interviews. Natjonal survey staff, usually
working in pairs, spent from two to four days at each site. During these visits,
an effort was made to observe the classification system in operation, to inter-
view as many people as possible who use or who are affected by the process, and
to.c011ect research results and statistics on the use of the instrument. A
detailed interview protocol developed by staff (see Research Volume) was used
while on site in order to ensure complete and consistent data collection, The
form was not always riQid]y followed, however, in order to allow for spontaneous
comments and other advantages gained by a flexible interview approach.
tion was obtained under general headings as follows:

Informa-

Agency Characteristics
Decision Points Involved
~ System Flow
Caseload Characteristics
Research and Development of the Instrument
Instrument Implementation |

-3-
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Formal Instrument Characteristics
Screening Process

Decision Process

Review Process

Results and Impact .
fo1icy Issues

® & ® B8 ® @

The third section of the Sourcebook, the Telephone Interview Summaries,
contains succinct, one or two page descriptions of agencies and their use of
classification tools. In contrast to the in-depth analysis of the site reports,
the telephone summaries present brief overviews of classification technigues
used by specific agencies. Agencies contacted were identified by staff through
pub]ished'reports discovered during the literature review, and through Teads
from consuliants and practitioners. The agencies thus identified were contacted,
1nterviEWedwwhen appropriate (i.e., if they were using operational instruments),
and then used as a source of referrals to other jurisdictions. Our assumption
was that a relatively inclusive sample of agencies had been obtained when Teads
uncovered in"tﬁis manner referred us back to agencies previously contacted.

The agencies interviewed were sent a pre-interview notice describing the
survey objective and the kinds of questiohs that would be asked. Telephone

interviews were then held by appointment using the interview questionnaire given

in the Research Volume. Each interview lasted from 30 to 90 minutes, depending
upon the complexity df the classification system in question. Most interviews

were with a single respondent although several calls involved two or more agency |

representatives. In each case, information was obtained under the following

general headings:

Identification of Respondents

Use of Screening Instrument

Automatic Selection Criteria
Characteristics of Screening Instrument
Administration of the Instruments

Results and Effects of the Instrument
Accessibility for Site Visit and Referrals

® ® ® ® € 5 ©

- lists of criteria without any weights or

The S F:
sourcebook materials were sent for verification to the agency staff
~

who wer igi i '
o v :h0r1g1na11y contacted during site visits and telephone interviews

ring this verification process we 1 » .

. | earned that 34 of the tele i '
sites are not using classification instru et er

ments according t N
we dropped them from the study sample, ' 9 Zo our definition, so

H
Spme of these excluded sites are using
#ota] Scores, and others are not using
verification process - The agencies remaining in the sample after the
up any apparent mi provided us with updated information and statistics cleared
! nt misunderstandings, or a : ini ' ’

. pproved-the initial draf ;
We will now turn to the State ; : rafts as written,

tate-of-the-Art Summar ibi

: ; : Y describing current i

practices specific to the use ) ent issues and
of instruments in 1

decisions. sentencin

any formalized criteria at all.

g and parole release
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SENTENCING AND PAROLE RELEASE
STATE-OF-THE-ART

Although there are some important differences ?etween senténcini éndtﬁ:ro1e
decision-making, it is important that the two functions be consider?] 1?n .
same context. Under the indeterminate sentencing.systew that preva1ts ,1n 1
of the United States, judges and parole boards jointly influence sente?c 0gme
policy as well as individual case outcomes. And the current movergenh ;n14
States toward determinate (or legislatively-fixed) sentén?es vou] s-a p yCh
réduce the role of both the judiciary and parole athoth1es in sh?p1ng.zureasons
policy. Indeed, the spectre of determinate sentencing 1? ?ne ?f t?e ri;ments "
why judges and parole boards have begun to turn t? c]a%s1chat1on 125 1Sion;

a means of introducing greater objectivity and u?1form1ty into the ?:.Cation
making process. Intelligent analysis of sentencing and p?réle c]§s§1 i .
thus should proceed from the recognition that the two dec1?1on points aris oy
related, both functionally and with respect to current policy developmen

criminal justice.

History of Classification for Sentencing and Parole

The use of classification instruments by judges is éirecenf deve1o?éént;‘bzt
parole classification has a rather long history. In fact, parole c]assT;1cat;ZSQ
instruments have been in use Tonger and are more thoroughly researched than
at any other decision point in the criminal justice system: ‘ | .

The earliest approach to parole classification beg?n in the 1920 ? wI‘ 4
pioneering efforts of Warner, Hart, and Burgess to ?red1ct parolee re§1d1v1s:ére
These researchers believed that parole decision-making c?u1d be place ‘o? aethOds
scientific footing if parole boards were to employ the‘k1nd§ of actua:;i f?rst
used by insurance companies to assess the risks of policy coverag?. 1925 undér
attempt to develop such an instrument was made by Ernest Burgess in s

(1]

1 F. B. Warner, "Factors Determining Parole from the MasZggﬁUﬂetﬁgriefﬁgﬁgggg{:;

e e et 1 o
3 H Y‘ . '

Engwpagalgeggccgisél.f03¥ﬂg]w8rking of the Indeterminate Sentencing Law in the

Parole System in I11inois," (Springfield, I1Tinois:I11inois Parole Board, 1928).

- -y

ey

- the auspicesvof_the I11inois Parole Board. In search of;%actors indi;ative of
success (npn-recidivism) on parole, Burgess examined the official records of
some 3,000 former inmates of I1linois prisons. He identified 22 such factors, -

each associated with a parole violation rate below the sample average.
the number of "favorable®

By summing
factors that described a parolee, Burgess established
score classes and calculated the average probabilfty of parole success for those
in each class. The result was what Burgess called an "experience tab]é“, a
classification instrument used to assess the probability that an inmate would
recidivate if released on parole.

Thus began a criminological research tradition characterized by the production
of increasihg]y sophisticated instruments for predicting criminal behavior. 'Intér-
estingly, a]though,Burgess‘ original prediction methods were rather unsophisticated
by present standards, several of the variables %e identified (including prior cri-
minal record and age at release) were conSistenily affirmed by later studies to be
among the more accurate indicators of parolee récidivism.z Indeed, it may be said
that most later work has been largely a refinement and elaboration of Burgess' basic
method. Subsequent research, such as that resulting in the California Base Expect-
ancies,a‘has attempted to improve statistical methods for identifying, weighting,
and combining prediction factors,4 to refine predictions for particular kinds of
offenders,5 and to refine predictions for particular levels of “risk“.6 Nevertheless,

the underlying actuarial appkoach remains basically the same as that deVeloped by
Burgess.

2. C. Baird, "Parole Prediction Study, Report No. 3," (

: -Lion I11inois Department of
Corrections, Research Division, May 1973); D. Babst and C. Chambers, "New
Directions in

Parole Expectancy Research," Criminolo 10 (1972); D. Glaser,
;he Effe$3iv§ness of a Prison and Parofe System ZIndianapolis, Ind. :Bobbs-
errill,1964). . " ‘ , :

3. M. Bohnstedt, Détermination of Base Expectancies for
Release Population: Research Report No. 11, (Sacrame
Youth Authority, Division of Research, 1959); and

D. Gottfredson, A Shorthand Formula for Base Expectancies (Sacramento, calif.,
Department of Corrections, Division of Research, 1962). . ‘
4.  See, for example, L. Wilkins, "The Problem of Overlap in Experience Table
- Construction," (Davis, Calif., NCCD Research Center, June 1972),

the 1957 Male Parole
nto, Caljf., California

5.  See Babst and Chambers, supra note 2.

6.  See, for example, T. Sarbin, 'E, Wehk, and D. Sherwood,

?s?aultSProne,Offenders," Journal of Research in Crime
1968). ' ' ' :

"An Effort to Identify
and Delinquency 5,

7=




By the mid~1960's, despite many years of research to improve pr?diciion
instruments, two major problems with parole prediction had bgcome evident. -
First, although experience tables did predict better than chan;e, even the bes
instruments ténded to preduce three to four "fp]se positives“.(?ffﬁnders‘pre;
dicted to recidivate who actually did not) for;each “true positive qr correc
prediction.7 Efforts to improve the accuracy‘pf predictions generally werg }]
unsuccessful, leading many researchers to concﬂude that thgre may’b? a ?ayura
1fm1t or ceiling on accuracy in crimino1ogica1;prediction. The 1n3gst1c?s .
generated by low predictive accuracy (denying parole to s?vera1 persons wno‘W1
not recidivate in order to prevent the crime of one who will) has led scme ;0 g
argue that the use o; parole prediction instruments should be abandoned cn leg

i rounds.” .
e e:h;::lng ;:gg1em with parole prediction 1pstruments that hadAbecqme ev;?e::]
by the 1960's was that parole boards simply refused ?8 use them. étsur:eyfour_had
51 parole jurisdictions in the United States in 1961'Y revealed tha only

ever used parole prediction tables and two of these had discontinued their use.

Reasons for parole board resistance to the practice included:

1 Experience tables were "too mechanical” and did not allow sufficiently
| for individual differences. ’

2. Shch instruments were based on a limited set of variables that
often excluded factors such as institutional infractions which
practitioners believed to be important.

7 See F. Simon, Prediction Methods in Criminology (London: Her Majesty's
" Stationery Office, 1971).

Gottf i1k d S. M. Singer, The
. Gottfredson, L. T. Wilkins, P. B. Hoffman, an _ T
8. BfiTizgg§én of Experience in Pazo]e'DeCé5}92—@a§;2?;;2]PESSE??? §§p8;$ﬁe
Parale Decision-Making Summary Dav1s, alif.: n e O
i 3); J. Monahan, "The Prediction
and Delinquency Researgh Center, 1973); fcal Critioue ad Prossoronf
Violent Criminal Behavior: A Methodological Critig I Frospects. s
: ] Research Council (ed.), Deterrencg and Incapa : : .
égﬁiggt%ﬁgégffects of Criminal Sanctions in Crime thgs (Washington, D.C.:
National Academy of Sciences, 1978); and F. Simon, ibid.

i ‘ : i : d a Punitive Philosophy,"
. . Morris, "The Future of Imprisonment: Towar |
7 ﬁich?gan Law Review, Vol. 72, No. 6 (May 1974), p. 1173.

10 V. Evjen, "Current Thinking on Parole Prediction Tables," Crime and De-

Tinquency Vol. 8 (1962), 215-224.
-8~

often retained in Prison beyond

They were based on a single criterion of success or failyre--
recidivism, while overlooking additional and possibly mope
important criteria.

They did not even predict recidiﬁism well.

5. They tended to underplay the role of "subjective" op "clinical"®
factors not easily measured.]]
With the invaluable aid of hindsight,

it may be seen that all of these
criticisms stem from a more general underly

ing problem--the lack of shared

d criminal justice practitioners. Virtually
investigated the process of pa;o]e

e characteristics and their relation-
actical considerations that enter
researchers simply assumed that the risk of recidivism was
the main criterion and then constructed their prediction tables

decision-making; most concentrated on parole
ship to recidivism. Ignoring many of the pr
into parole decisions,
(or should be)
accordingly.

' From the Perspective of parole board members, risk of recidivism clearly is
only one factor in decision—making—-and no
this point may be obvious to anyone famili
not fully penetrate the field of criminolo

t necessarily the most important. While
ar with parole board hearings, it did
gical research unti] after 1960. Later

Offenders convicted of more serious offenses (offenses against persons) are mope

the judicially imposed minimum than are less serious

(property) offenders.

tion in prison programs)
apparently believe it mys

Not only did experie
board members, the tables!

Institutional behavior (disciplinary infractions,

12.  See, for example, A,

"Sentencing by Parole Board: an Evaluation," Journal of

and Criminology Vol.

rnoffman, and L. Wilkins, "Making Paroling Po1l
5

De]inguencx Vol. 21,

participafd

also influences time before parole, as board members

t to maintain institutional order.
nce tables ignore factors considered important by parole
reliance on likelihood of recidivism also tended to produce

Heinz, J. Heinz, s. Senderowitz, and M. Vance,

Criminal Law
67, No. 1 (March 1976): and D. Gottfredson, P.

icy Egp]icit," Crime and

No. 34 (1975).
-9.




decisions diametrically opposed to those board members felt to be appropriate.
Because offense severity is often inversely related to recidivism (more "serious
offenders are less 1ikely to commit new offenses on%paro]e);]3 use of experience
tables would require parole boards to set early re]ease dates for persons they--
and the public--believed to least deserve them. Similarly, were parole boards
to adopt a strictly "predictive" approach to release decisions, they would have
to de-emphasize institutional adjustment--a policy that would be distasteful to
many. As Ohlin has observed, "the professional and more sophisticated criminal
types adjust well to prison rules and regulations...[while] many offenders who
find it difficult to adjust to prison life retain some of the qualities most
necessary to adequate adjustment in the free commum’ty;"]4
Under the circumstances, it is not surprising that parole boards found
experience tables of 1ittle use in decision-making. It is clear that they were
based on an oversimplified conception of the parole decision-making process.
Parole {(and sentencing) policy reflects a variety of competing purposes, pro-
minently including "just deserts”, pub]icvprotection against crime, and the regula-
tion of prison populations. Classification systems designed for use in such de-
cisions must take into account a variety of competing factors if they are to be

effective and useful.

Current Approaches to Classification and Screening

Standardized screening 1'nstruments15 are used by only a small proportion of
parole authorities and an even smaller proportion of courts. Only eight parole
jurisdictions and five court jurisdictions reported current use of such instruments
in case decisions, although a number of classification systems are in the planning

or development stage in other locations.

13. See, for example, M. Neithercutt, "Parole Violation Patterns and Commit-
ment Offense,” Journal of Research in Crime and Delinquency Vol. 9 (July
1972). Such studies have shown that rates of parole violation are less
than 20% for person offenders and more than 30% for property offenders,
although there are important exceptions to this general pattern.

14. L. Ohlin, Selection for Parole (New York: Russell Sage Foundation, 1951).

15. "Instruments" are defined, for purpdses of this study, as: written forms®
containing a fixed set of variables, ratings on which are combined into
an overall summary score for use in offender classification.

-i0-

. Among those jurisdictions that now employ classification jnstruments in
decisions affecting type and length of sentence, it is possible to distinguish
three main approaches: (1) parole guidelines, (2) sentencing guidelines, and
(3) risk classification. Parole guidelines generally are characterized ;y the
use of a decision "matrix" in which factors associated with the o%fen&er's crime-
and prior history are tied to specific decision outcomes. (Some versio 1
a decision "tree"16 instead of a matrix.) Parole guideli i evereoey

. | x.) P nes were first developed
during the early 1970's by Gottfredson"gg_gl,]7 in collaboration with the U. §
Parole Board (now U. S. Parole Commission). Variants of this approach have-si;ce
been ado?ted by parole authorities in the states of Oregon, Minnesota, Maryland,
Zz:r:?sh1ngton. In several other states, parole guidelines are now on the drawing

?entencing guidelines are an off-shoot of parole guidelines. They also utilize
a decision matrix or a decision "tree", but they are designed for use by judges and
épp1y to both decisions affecting length of sentence and "in/out" decisions (that
1s, whether or not to imprison a convicted offender in the first place). Since
they affect a wider range of decisions and a ‘much larger number of cases 18 sen-
t?ncing guidelines have the potential for a much broader impact than par;1e guide-
Tines. To date, however, they have been implemented in very few éourt Jurisdictions
(e.g., Denver, Philadelphia, Chicago, Phoenix, and Newark).

The third approach, risk classification, is currently used by only one agency
the Michigan Department of Corrections and Parole Board (the State of Kentucky 1is ’
in the process of developing a similar program). Michigan's classification program
fepresents a revival of the experience table, but it goes beyondbthe earlier approach
n a number of important ways. Rather than being concerned with recidivism in general
the Michigan program is keyed to identifying the dangerous, and particularly the
violent, offender. Also, in addition to providing public protection against those
i?entified as potentially violent, the program is aimed at reducing prison popula-
tions by granting early parole or community placement for inmates identified as

3

16. A decision "tree" is a branchin i io
e g series of yes/no questions posed i
specific order. The answer to each question determines whicﬁ questgoﬁ
must be answered next. Following any sequence of questions leads ulti-
mately to one of a number of terminal decision points.

17. Gottfredson et al., Supra note 8.

18. Numerous Studies have shown that nationall
. ‘ Y, only a small percentage of
convicted felons are incarcerated; the vast majori iV :
non-institutional dispositions. aJor1ty recetve a range of

-11-
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non-dangerous. = : , .

Despite differences in emphasis, all three apﬂroacheS——parole‘guidé]ines,
sentencing guidelines, and risk classification--are seen as viable alternatives
to determinate (or ]egis]atively-fixed) sentencing.;gDeterminate‘sentencing,]g
proposed as a means of introducing unifOrmity;and fa%rness into a system viewed
as arbitrary and capricious, has been criticized on several grounds. Many judges,
parole board members, and correctional authorities oppose fixed or "flat" sentenc-

ing as too mechanical and not sufficient]y responsive to differences among offenders.

Others have predicted that determinate sentencing will result in longer terms

and increased reliance on incarceration, thus aggravating prison overcrowding.
Both parole and sentencing guidelines represent attempts to structure discretion
and reduce sentence disparity without going to the extreme of fixed sentencing.
Michigan's risk classification program is based on the principle of "selective
incarceration” of the dangerous offender, while perhitting early release of the
more numerous, non-dangerous offender popu]afion. Because of their potential for
reducing sentence disparity without the negative side-effects of determinate sen-
tencing, the classification and screening instruments discussed below should be
considered in the context of this larger debate.

Parole Guidelines

In 1972 the Law Enforcement Assistance Administration funded a three-year
research effort to develop a classification syStem for use by parole boards.
The "Parole Decision-Making Project," conducted by Gottfredson, et al., in
collaboration with the U. S. Board of Parole, marked a significant departure
from previous research on parole classification. The shift from the study of
parolees to the study of parole decision-making stemmed in part from the recog-
nition that previous classification instruments were not perceived as useful by
parole boards. In studying the process of parole decision-making, the project
sought to integrate factors used by board members into the classification instru-
ment. But the main reason for studying the decision-making process was to establish
more explicit parole poiicy through analysis of the implicit standards and policies

19. Determinate sentencing laws hdve been passed in a small number of states,
including California, Indiana, Maine, and I1linois, and such legislation
is now pending in a number of other states.

-12-
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reflected in case decisions. In effect, the U. S. Parole Board's intention

was to capture and institutionalize its own decision-making behavior by identi-
fying its implicit decision-making rules and forma]izing these rules as guide-
lines for future decisions. This would not only rgsu]t in more explicit standards;
but also provide for greater consistency and unifo?mity in release decisions.

The project found three main factors to be most influential in determining
variations in number of months before release. In order of importance, these
were: (1) seriousness of the commitment offense; (2) parole "prognosis" (1ikelihood
of further crimes while on parole); and (3) institutional behavior (disciplinary
record while in prison). The first two factors appeared to be most important at
initial hearings where the inmate first came before the board and was assigned
a provisional review date. Such dates could be predicted fairly accurately from
offense-severity and paroie-prognosis ratings alcne. Institutional behavior
was the most important consideration in review hearings, where the inmate had
reached his parole eligibility date and the board had to decide whether to release
him or continue his term. Inmates with good &%scip]inary records genera]1y were
released at this time, while those with poor records were not.

The project's next step was to devise a classification instrument with which
to apply these policy dimensions to future case decisions.20 Recognizing the multi-
dimensional character of parole decision-making, the researchers saw that no uni-
dimensional classification scheme such as the Burgess-type experience tables would
prove workable. Even an instrument devised solely for use in initial board hear-
ings would have to reflect at least two policy dimensions--offense severity and
parole prognosis. The researchers thus proceeded to develop two separate scales
for offense severity and parole prognosis, conceptualizing these as vertical and
horizontal axes of a two-dimensional decision "matrix." (A current version of
the U. S. Parole Commission's decision matrix appears in Table 1).

From board member ratings of different criminal offenses in order of serious-
ness a six-level scale of offense severity was developed. The horizontal or
parole-prognosis scale, called a "salient factor score," was a Burgess-type pre-
diction instrument developed essentially in the traditional manner (based on

20. Project methods and findings are spelled out in greater detail in D.M.
Gottfredson, et al., Guidelines for Parole and Sentencing (Lexington,
Mass.: D.C. Heath, 1978).
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Severity of
Offense Behavior

Low »
Low Moderate
Moderate
High

Very High
Greatest I
Greatest II

~Table 1 ¢
u.s. Paro]e Comm1ss1on
Guidelines for Decision Making:
Months to be Served before Release

Parole Prognos1s Salient Factor Score

Very Good Good Fair 59951
6 - 10" 8 - 12 10 - 14 12 - 18
8 - 12 12-16 16-20 . 20-28
12-16 16-20 20-24 - 24-32
16 -20 20 -26 26 - 34 34 - 44
' 26 - 36 3 -48 48 -60 60 - 72
40 - 55 55 - 70 70 - 85 85 - 110

Greater than above--however, specific ranges

are not given due to the limited number of cases
and the extreme variation poss1b1e within the
category.
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samples of paro]ees) A]though the researchers were well aware of pred1ctlon

- techniques newer and more soph1st1cated than the Burgess method, they chose to
employ the latter both because of its simplicity and because research had

shown that the oider method tended to predict as we11 as more mathematically
sophisticated methods such as multiple regression or configural analysis. 21

There were, however, a few minor departures from the traditional approach.

For example, care was taken to ut|11ze items for which off1c1a1 data were read11y
available and whxch board members a]ready emp]oyed even if only informally.

Items were also excluded if they posed ethical or legal problems (e.g., prior

arrests not leading to conviction or race and ethn1c1ty), even though the ex-

cluded items might possess good predictive power. In this way, not only pre-

dictive but pract1ca1 and policy considerations influenced the choice of varia-
bles to be included in the scale. 22

The f1na1 step in constructing the matr1x was to compute t1me to-be-served
ranges for each combination of offense severity and parole prognosis.
six severity and four prognosis categories, -

r “cells" within the body of the matrix.

Given
there were 24 possible combinations

Drawing on a large sample of prev1ous
cases, the researchers tabu]ated the median time served for each possible type of

~case and entered these figures within the cells of the matrix. To permit some
flexibility in applying the matrix to individual cases, each figure was bracketed
within a discretionary range (plus or minus a certain number of months).

The matrix is designed to be used in a manner quite similar to the way
mileage charts are used to find the distance between two cities. A case ijs
Tocated on both the offense-severity and salient-factor scales, and the range
of time-to-be-served is read at the intersection of the two coordinates. It
should be emphasized that the ranges are "presumptive" and not binding; that is,

" they suggest the term ordinarily served by cases of the same type, but are not

21. Gottfredson, et al., 1b1d > P. 42.

22. The original salient-factor scale included 1] variables: auto theft; crime

involving co-defendants; number of prior incarcerations; number of pr1or
sentences; more than 18 consecutive months incarceration for any previous
~offense; h1gh school education; probation or parole revocation; under 18 at

first conviction; under 18 at first incarceration; emp1oyment h1story, and
re]ease plan to 11ve with spouse or children.
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intended to be applied in a fixed and mechanical manner. The purpose of the
matrix, according to its developers, is to "structure" discretion without
attempting to eliminate it entirely. o o

The matrix represents an important advance ovef the eariier, experience-
table classification instruments in three major resbects. First, it permits a
multidimensional approach to parole classification that takes into account a
variety of policy dimensions. (Further dimensions Cou]d be added to create a
three or four-dimensional decision matrix, thus allowing classification to be
tailored to the specific contours of parole policy.) Second, the matrix Tinks
classification to particular decision outcomes--that is, to specific ranges of
time-to-be-served for offenders in each classification category. (Experience
tables, in contrast, provide no decision guide]ines;and are presented to parole
boards as one of several factors to be considered without specifying how this
factor should be weighted in decision-making). And;third, the matrix approach
is potentié]]y applicabie not only to par01e1c1assification, but. also to decision-
making at a variety of other points in the criminal justice syste’m.23 As a
generalized apprcach to decision-making, the matrixtis versatile enough to in-
corporate the dimensions and variables associated with the kind of decision to

which it is applied.

Use of the U. S. Parole Guidelines

Use of the federal guidelines was initiated in 1972 as part of a pilot
project in théuhortheastern region and extended to all federal parole selection
decisionskin 1973. Public Law 94-233 {1976), known as the ParO]e Commission
and Reorganization Act, introduced a number of reforms in the federal parole
selection‘process. Prominent among these reforms was the "regionalization" of
the Parole Commission, which delegated parole release decisions to an expanded
staff of hearing examiners,24 while the Commission now performed policy-setting
and appellate functions. (One reason why the guidelines matrix proved especially

23. A similar matrix is already used by courts in some jurisdictions in sentenc-

ing decisions, and still another version has beei proposed for bail decisions.

See: Gottfredson, et al., supra note 8, chapter 8.

24, The procedure for decision-making is outlined in the site visit report on the
U.S. Parole Commission later in this volume,
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useful to the Commission is that it provides a means of monitoring and exercis-
ing more effective control over the decisions of an expanded and decentralized
staff). In addition to regionalizing the Commission and mandating the uée of
guidelines, the reorganization act also introduced two-member hearing panels,

a requirement that reasons for parole denial be specified in writing, and a two-
stage appeals process.

As a measure of the effectiveness of the matrix in structuring discretion,
about 84% of the initial hearing decisions fall within the indicated guidelines
ranges. Those that do not conform are about equally divided between deviations
above and below the recommended ranges. Guideline usage is regularly monitored
in order to determine the percentage of deviations frém the recommended ranges
and the reasons for deviation. In this way the Commiésion can assess the extent
to which certain hearing examiners may be exceeding t@eir discretion, as well as
identify areas in which the guidelines may need modifﬂcation. Some degree of
deviation from the matrix is viewed as appropriate angd desirable, a sign that
the guidelines are being applied with respect for differences among individual
cases. The Commission is attempting to steer a midd]é course between what is
perceived as the twin evils of unfettered discretion %nd a fixed and mechanical
approach to decision-making.

It should be noted that, although the federal guihe]ines have been hailed
as a significant advance in parole decisionfmaking, théy have received some cri-
ticism. Federal prisoners have argued that their application to individual cases
is far from consistent and that certain criteria incorporated in the offense-
severity and salient-factor scales are unfair and legalily objectionable. The
Commission has removed somie of the more problematic criteria in the most recent
version of the guidelines, but the number of inmate 1a@suits challenging parole
decisions has substantially increased over the past feQ years, Others have criti-
cized the Commission's method of establishing time-to-be-served ranges; computing
average time served for offenses in the past, it is suggested, does not insure a
fair sentencing system. Still other critics have pointed out that, because judges
are under no obligation to follow the guidelines, a sizeable proportion of cases
is not affected by their application. Finally, broader criticisms of the guide-
Tines approach have been made by proponents of determinate sentencing who argue
that, a]though guidelines are valuable, they should be applied by judges rather
than parole boards. These critics maintain that guidelines do not address the

-17-
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principal source of sentence disparity-~the judge's decisjon whether or not to
incarcerate a convicted felon,2°

The Oregon Parole Guidelines

Oregon was one of the first states to adopt guidelines for parole c¢lassi-
fication and decisjon-making. Like the federal guidelines, the Oregon guidelines
employ a two-dimensional decision matrix with recommended time-to-be-served ranges
in each cell. But whereas the federal guidelines are based on extensive research,
the Oregon guidelines are not. The matrix format used in Oregon was borrowed from
the federal model and adapted to Tocal policies on an ad hoc basis. In one sense,
this might appear to be a weakness. It could be argued that the Oregon guidelines
lack a proper empirical foundation. The lack of a reSearch%base, however, was
not a significant problem because of the prescriptive, refo#m-minded character
of the Oregon system. The Oregon Parole Board is more interested in the punish-
ment that certain kinds of offenders "should" suffer than in the punishment similar
offenders have received in the past. In contrast to the federal guidelines, which
were premised upon a "descriptive" approach that applied past policy to future
decisions, Oregon's guidelines represent a deliberate effort to institute new
parote policy. When appointed to the Oregon Parole Board in 1975, the board
chairman, Ira Blalock, was determined to effect basic changes to make parole policy
more equitable and consistent.

Prior to Blalock's appointment, the board lacked systematic criteria for de-
termining if and when an inmate would be paroled. The administrative rules under
which the board operated stated only that the board "will evaluate the readiness
of the inmate for release, including, but not Timited to, personal history factors,
offense committed, institutional adjustment, personality changes, and the attitude
of the community." The notion that there is an optimal point of "readiness" for
parolte is, of course, one of the hallmarks of the rehabilitative approach to parole
decision-making. But Blalock and several other ﬁaro]e board members had serious
reservations about the usefulness of rehabilitative criteria in parole decisions.
They found the concept of parole readiness too vague to provide a reliable basis

25. A more extensive account of these and other‘criticisms of the federal guide-

Tines is provided in a recent article in the December, 1978 issue of Corrections

Magazine, "Are Guidelines a New Form of Unfairness?"
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for such determinatjons. ‘

In place of parole readiness, Blalock proposed a new principle for parole
decision-making: "just deserts." Just deserts refers to the principle that
"the punishment should fit the crime" or, in the 1anguége of Oregon's new parole
statute, that "punishment [should be] commensurate with the seriousness of the
prisoner's criminal conduct." Just deserts, sometimes referred to as the "justice
model," is somewhat controversial in criminal justice circles because of its
association with determinate sentencing and its implied criticism of the rehabil-
itative ideal. Nevertheless, it has gained currency in criminological literature
as an alternative to the criteria that traditionally have guided sentencing and .
parole release decisions. Inspired particularly by the writings of Norval Morris,
David Fogel, and Andrew von Hirsch,z6 proponents of this philosophy hold that
severity of criminal conduct should be the primary if not exclusive consideration
in decisions affecting the duration and severity of punishment.

The principle of "just deserts" provided the cornerstone of Bill 2013, the
enabling legislation underlying the Oregon parole guidelines. Key provisions of
the bill are worth noting, since they help to explain some of the differences
between the Oregon and the U. S. parole guidelines:

Rules on duration of imprisonment; objectives; considera-
tions in prescribing rules:

(1), The commission shall propose to the board and the
board shall adopt rules establishing ranges of dur-
ation of imprisonment to be served for felony of-
fenses prior to release on parole. The range for
any offense shall be within the maximum sentence pro-
vided for that offense.

(2) The ranges shall be designed to achieve the following
objectives:

(a) Punishment which is commensurate with the seri-
ousness of the prisoner's criminal conduct; and

26. N. Morris, supra note 9; D. Fogel, We are the Living Proof...The Justice
Model for Corrections (Cincinnati: W.H. Anderson, 1975); and A. Von Hirsch,
"Prediction of Criminal Conduct and Preventative Confinement of Convicted
Persons" (Buffalo Law Review, Vol. 21, 1972).
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(b) To 'the extent not inconsistent with paragraph
(a) of this subsection: f

(A)  The deterrence of criminal conduct; and

(B) The protection of the public from further crimes
by the defendant. .

ieving t ' th in subsection
s in achieving the purposes set fgr on -
(3) {2? ggngﬁis section, shall give primary welght to_t@e ?egggzgry
ness of the prisoner's present offense and his crimina 4

(Oregon Revised Statutes, Section 144.780).
Perhaps the most striking feature of the statet?ry Tanggage.is;tsed:sazi;

ure from the rehabilitative approach to parole dec1s1on-mak1ng. Nox ezh&r e
statute is "rehabilitation" or parole "readiness" even mentwnedi no““.Sku-h
ditional consideration in parole decision-making~~parole prognos1§ o: ~}1nrm1ts
also is given short shrift under the revised statute. Although the; aw Ev the
the board to consider the "protection of the public from fgrther crimes :ynCi )
defendant," it explicitly subordinates this factor to the Ju?t—deserts.pt1 rizina1
(subsection 2), and emphasizes that primary weight must beﬁngiT toApr1ortZS "
behavior rather than prédicted future criminality (subsect1on.o;n Advoca y

just deserts are generally opposed to parole ppeéic?ion, argujng thaze::rﬁ "
decisions should not be based "on uncertain predictions of danggrous >

only upon the "demonstrated past criminality" of the ?ffender. S

It is on this point that the Oregon guide11ne$ differ mos? signi 1C2f Ze

from the federal model. Whereas the federal guidelines emphasw?e b?th oarznkeyed
severity and the prediction of future recidivism, the_?regon'gu1de1;n?s tant\“
more directly to demonstrated past criminal behavior? 1nc1ud1ng bot d1ns o
offense and prior criminal record. As Blalock exp1a1n?, In all can zr,f. -
not really that interested in prediction. Our matrix ?s more.geared ois;ients "
out whose present crime and prior criming] history merit par?1cu1ar pu: fedPra;
Although initial versions of the Oregon matrix borrowed heavily from :te danée)
model, a number of variables (such as employment history and school atten

p ' ' i : te 26. The Oregon guide-
i te 9, p. 1173; Von Hirsch, supra note  The
i ??:ggséerg szqaenced 25pecia;1y by the work of Von Hirsch, since he helped

to draft the revised parole statute.

28. Statement to staff of National Risk Assessment survey.

were subsequently dropped from the Oregon guidelines on the grounds that they
did not reflect crimjnal activity and should riot affect the range of time to
be served. 2’ '

In addition to such differences in policy emphasis, there are some note-
worthy operational differences between the Oregon and the federal guidelines.
One of the most instructive features of the Oregon Program is the way in which
- classification is segregated from decision-making. The classification process

(by which an inmate is rated for offense severity and criminal history to deter-
mine the appropriate time-to-be-served range) is entirely completed before the
initial hearing. The offense-severity and criminal-history scales have been
scored and verified for accuracy,30 and the presumptive time-to-be-served range
is already known by the time the offender appears before the parole board.

The 1importance of this sharp separation between classification and decision-
making may be illustrated by comparison with the procedures followed under the
federal guidelines. In the federatl system, hearing examiners ordinarily complete
the matrix and render their decision in a single process. According to a 1975
study in the Yale Law Journal, this procedure encourages a certain amount of
"fudging." Some hearing examiners reportedly adjust either the offense-severity
or salient-factor scores in order to bring the indicated guideline range into
Tine with the term they subjectively believe to be appropriate. Observation of
a large number of hearings suggested that hearing examiners engaged in this practice
to aveid having to present written reasons for theip departure from the guide]ines.?’1
If the Yale findings are accurate, they suggest some operational advantages of
separating classification from decision-making. Because the Oregon program s

29. Some similar items have been deleted from the current federal guideljnes.
For the current version of the Oregon guidelines, see the Oregon report
in site visit section of this Sourcebook. The Oregon guidelines have re-

tained some variables of a predictive nature in the offender-history axis.

30. Classification is the exclusive function of parole analysts employed by the
Corrections Division on a full-time basis to screen all cases prior to initial
parole hearing. The most time-consuming aspect of the analysts' work is
verification of the information required by the matrix. Scoring of the matrix
takes only minutes once the necessary data has been compiled, but the process

of compiling and cross-checking the data on an individual case often takes
up to 90 days.

31.  Comment, “"Parole Release Decision-Making and the Sentencing Process,"
Yale Law Journal, Vol. 84 (1975).
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structured so that the two functions do not overlap, the accuracy and relia-
bility of classification is Tess an issue at the parole hearing, and the main
issue before the board is whether the recommended guideline range is appropriate
given the circumstances of the case at hand,

The Minnesota Parole Guidelines

The guidelines employed by the Minnesota Corrections Board (MCB) illustrate
a third policy emphasis that is possible within the general framework of the matrix
approach. Whereas the Oregon guidelines are premised on the policy of "just deserts,"
and the federal guidelines focus on both Just deserts and predicted recidivism, the
Minnesota parole guidelines reflect three distinct policy objectives: public pro-
tection, deterrence, and rehabilitation. To protect the pubiic, MCB delays the
release of inmates Tikely to commit a new felony, thereby reducing the length of
time that the inmate is "at risk" in the community. To deter crime, the board in-
creases the period of incarceration in direct proportion to the severity of the
offense. Up to this point, the Minnesota guidelines are QUite similar to the
federal parole guidelines, employing risk-prediction and offense-severity scales
infg two-dimensional decision matrix with recommended time-to-be-served ranges. -

#Where the Minnesota guidelines differ from both the Oregon and the federal
guidelines is jn the manner in which it s determined whether the offender will be
paroled at the upper or lower end of the guideline range, In the Oregon and federal
sysféms, this decision is made at the discretion of the parole board representative
or hearing representative. In Minnesota the same decision is based on rehabilita-
tive criteria drawn from an offender's Mutual Agreement Program (MAP) or "parole
contract." Under the MAP program, an eligible inmate contracts with the MCB to
complete various educational, vocational, and rehabilitative programs in return
for being paroled at the early end of his guideline range. By successfully com-
pleting a MAP contract, an inmate with a guideline range of 11 to 17 months, for
example, can reduce his term of incarceration by six months. If he fails to
negotiate a contract--which is a legally binding agreement between the inmate and
the corrections department and parole board~-or if he. does not camplete his part
of the contract, he is released at the upper end of the guide1ine'range. The
Minnesota guidelines illustrate how rehabilitation, as well as just deserts and
public protection, can be built into an explicit decision—making structure.

22

Sentencing Guidelines

Drawing from experience with parole guidelines, guidelines recently have
been proposed as a means of structuring discretion in sentencing,
quidelines, guidelines for Judicial decision—making us

~ classification instruments that relate offender and of
recommended decision outcomes. Unlike parole guidelin
guidelines not only address length of 1ncarceration;
decisions (nonma]lyamong the least visible in the crij

Like parole
ually are matrix-type

fense characteristics to

es, however, sentencing

they also govern those "in/out"

The nationa]

| . ing guidelines.
In at Teast two of these Jurisdictions, Denver and Phoenix, the ys

. ! ' | Se of sentencing
guidelines soon may be discontinued because of the Passage of determinate sentence

]aWe. A third sentencing guidelines program, in Philade]phia, 1s still in an ex-
per1men?e1 stage. The remaining two Jurisdictions, Chicago and Newark, refused
to permit the national survey team to-observe their programs.

The Denver Sentencing Guidelines

The Denver District Court has employed sentencing guidelines 1on
other jurisdiction in the Unjted States. 1In 1974, the Denver court initiated an
LFAA—funded project entitled "Sentencing Guidelines: Structuring Judicial Disc:e
tion." That many of the researchers who had partici ¢
Parole guidelines were involved in the sentencing gui
in the similarity in methods and approach,

ger than any

32. L. T, Wilkins, et al Senfe i ideli
3 v oo = 2 JENtencing Guidelines: ! ; ;L . .
(A]bany,,New York: Criminai Justice ReseaﬁEﬁ"Egﬁ%gﬁfu;;;g)JUd1CTa] Discretion
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’,on1y data available. One of the latest of these reports, issued in March 1977,

The Denver sentencing instrument consists of a guideline sentence work-
sheet and a serjes of sentencing "grids." On the worksheet are items of in-
formation and associated weights relating to characteristics of both the crime
and the criminal. These weights are totaled to obtain an "offense score" and an
"offender score," which are then located on ‘the appropriate sentencing grid
(determined by the statutory class of the offense).; Plotting the two scores
against each other, as in the parole guidelines, reveals the suggested type and/or
length of sentence.

Three additive items of information comprise the offense score. First is
the intra-class seriousness rank, which ranges from 1 to 4. Second is the serious-
ness modifier, based on injury, use of weapons or drug sale, which ranges from .
0 to 2. Third is the victim modifier, which is scored 1 if the victim was known
to the offender and 0 otherwise. The sum of these values is the offense score,
which ranges from 1 to 6. |

Six items of information comprise the offender score: current legal status
(probation, parole, or escape); prior juyeni]e convictions; prior adult misdemeanor
convictions; prior adult felony convictions; prior adult probation/parole revoca-
tions; and prior adult incarcerations over 30 days. The sum of these six coded
values is the offender score, which ranges from 0 to 13.

The guidelines are scored by the supervisor of the investigative unit of
the probation department, who is also responsible for preparing presentence4investi—
gation reports. Based on the information in these reports, the supervisor computes
the guidelines recommendation and then forwards both the presentence repqrt and
the recommendation to the sentencing judge. Since the presentenie report is pre-
pared independently of the guideline computations, the presentence narrative may
not agree with the guideline sentence. Consequently, some judges use the guide-
1ines as a "check" on both the probation recommendation and their own decisions. -
In any case, the judge has complete sentencing discretion within statutory limits
and judicial compiiance with the guidelines is strictly voluntary. If the judge
sentences outside the guideline range, he or she is asked only to record the rea-
sons for the disparity. Comparisons of the guidelines and actual sentences are
fed back to the judges for review every six months. ‘

VUnfortunately, little information is avaiTab]euon the impact of Denver's

sentencing guidelines program. The feedback reports to the judges contain the
] _ \
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indicates that sentences agreed with the guidelines in about 74% of all cases
(but in only 31% of aggravated robbery cases and 36% of robbery cases). "In/out"
disagreement occurred in 13% of all caseg; while disagreement over sentence
Tength was 5% for terms above and 7% for terms below the guideline ranges. Failure
to achieve the 85% agreement projected by the researchers was explained by one
Jjudge as a result of the failure to adjust the guidelines to reflect the most
frequently cited reasons for departure from them. Another reason, however, may
have to do with the nature of judicial discretion. Unlike parole guidelines,
which involve some enforcement mechanisms (such as appeal procedures and mandatory
written reasons for guideline departures), conformity with sentencing guidelines
depends solely on voluntary judicial compliance.

Judicial reaction to the guidelines clearly has been mixed. In interviews

with staff of the Risk Assessment Survey project, one of the most common reactions

among Denver judges was resistance to any scheme that threatens to Timit judicial
discretion. One judge insisted that his decisions "from the gut" were better

than those based on the guidelines, and many others appeared to share his attitude..

Another Denver jurist, however, described the amount of discretion available to
Judges today as "appalling," noting that if the judiciary proved unable to exercise
self-control, controls were Tikely to be imposed from without.33

Other Sentencing Guidelines Programs

Two other sentencing guidelines programs observed by the national survey
team are the Court of Common Pleas in the City and County of Philadelphia and the
Maricopa County (Phoenix, Arizona) Superior Court. Both programs are in an experi-
mental stage and, like Denver, Chicago, and Newark, both have been developed 1in
collaboration with the Criminal Justice Research'Center in Albany, New York. The
survey team also observed the development of a classification instrument designed
for use by California's Community Release Board which,'under the new determinate

sentencing law, is charged with reviewing judicial sentences to-assess "disparity."

33. This is exactly what is happening in Colorado, where a determinate sentencing ~

law recently was passed. The new law sharply limits judicial discretion in
determining length of incarceration. However, since there is still room for
discretion regarding the "in/out" decision, there may yet be a role for
sentencing guidelines. The probation department is revising its grids to
reflect the new determinate sentence standards,but it is too early to assess
the results of this effort. <
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This instrument is signifiéant not only as an example of how determinate sen-
tencing is being implemented, but also as another way in which discretion can
be structured even in the absence of determinate sentencing.

Philadelphia. Among sentencing guidelines programs, Philadelphia's is .
probably in the earliest stage of implementation. ,Deve1opment of the Philadelphia
program differed from that ovaenver, Phoenix, Chicago, and Newark in that the
research was administered and funded locally, with guidance from the Albany Re-
search Center. Following essentié]]y the same procedures as in Denver, research
began in December 1976 and a pilot version of the guidelines (dealing only with
the in/out decision) was implemented in February 1978. At present, participating
judges pass sentence in the traditional manner, consulting the guidelines only
to compare their decisions with those recommended. The pilot guidelines are
similar to Denver's with only a few minor changes. A victim classification

(private citizen or organization/institution)has been added to the offense score,

while drug sale has been dropped; employment history has been added to the offen-
der score, while prior juvenile convictions and adult probation/parole revocations
have been deleted. ' | |

Although participating judges are highly supportive of the guidelines con-
cept, wider acceptance of the program is not assured. Only ten of the 35 judges
in the Court of Common Pleas are now working with the guidelines, and some of the
remainder have expressed resistance because they fear infringement upon judicial
discretion. The situation is complicated by a new prosecuting attorney, recent
media pressure, and the fact thaf the Pennsylvania legislature is considering
determinate sentencing proposals. These developments have combined to produce a

highly politicized atmosphere that may impede further implementation of the program.

Phoenix. Although the guidelines‘programs of Phoenix and Philadelphia were
beéun at about the same timé, the Phoenix program is in a somewhat more advanced
stage of implementation. Research began in February 1977 and the program becam?
operational in April of that year. Unlike the Phitadelphia program, the Phqen1x
guidelines are routinely scored by probation officers as part of the presen?e?ce
investigation protess and then forwarded to judges for consideration in decision-

making.

under development is designed to permit monitoring of the new determinate sen-

Phoenix judges insisted on a number of modifications in the matrix before
they would adopt the guidelines program. Two notable changes were the addi-
tion of points for offenses involving a "lewd act with a child" and offenses
where the victim required hospitalization. Judges insisted upon these changes
despite the fact that researchers found that their addition reduced the pre-
dictive accuracy of the matrix. This probiem illustrates the frequent tension
between "descriptive" and "prescriptive” approaches to the development of classi-
fication instruments. The descriptive approach works well where the implicit
decision rules on which guidelines are based are consistent over time. It is
obviously Tess effective where the rules are evolving or where, as in Phoenix,
decision-makers wish to prescribe new policy. The Phoenix judges had been re-
ceiving considerable criticism from both the media and a conservative legislature
regarding their alleged Tenience toward certain types of felony offenders. By
incorporating these concerns prescriptively into the guidelines, they were able °

to make the judiciary more accountable to the public without 1mp}1¢at1ng any in-
dividual judge. . ‘

i

Because a strictly descriptive approach was not followed, it could be ex-
pected that the program would have initial difficulties with agreement between
guidelines and sentences. In fact, some categories of offenses (such as driving
under the influence of alcohol, felony pursuit cases, and prostitution-related
offenses) are not even scored because they consistently fall outside the grids.
Nevertheless, it seems ]fke]y that‘agreement between guidelines and sentences
could improve as the new sentencing criteria begin to take effect and the re-
sults feed back into the monitoring system. Unfortunately, there may not be
enough time for this to happen. The Arizona legislature recently passed a new
criminal code (effective October 1, 1978), which revises the state's sentencing
philosophy to a presumptive one that amounts to determinate sentencing. As a
result, sentencing guidelines may be relegated to a largely superfluous role.

California. Somewhat surprisingly, the national survey discovered that
California is also in the pfocess of developing a sentencing guidelines type
of instrument, despite the fact that the sentences judges can impose are now
strictly limited by the state's new determinate sentencing law. The instrument
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tencing Taw and jdentification of cases in which sentence disparity still
occurs. Although California's sentencing laws now limit Judicial discretion
far more than under the earlier indeterminate system, the new Taw aims pri-
marily at standardizing length of incarceration rather than in/out decisions.

The agency responsible for reviewing sentences for disparity is the
Community Release Board (CRB). (This is somewhat ironic, since the CRB replaces
the Adult Authority, which for so long stood as a symbol of the indeterminate:
sentence). Reduction of disparity is to be accomplished through review of all
cases sentenced to state prisons and a projected 10% sample of cases sentenced
to probation. In developing a classification instrument that will identify
cases in which sentence disparity occurs, the CRB has borrowed heavily from the
research approach used in the development of parole and sentencing guidelines..
Disparity standards are being developed for eight to ten offense groups, using
mu]tip]e-regression'ana]ysis on a retrospective sample of cases. By this means,
the're]ationship between sentencing and a variety of factors associated with
offender and offense can be clarified. As with sentencing and parole guidelines,
the objective is tg determine what sentence the average case of a particular type
would receive. While the format of the CRB instrument is yet to be determined,
it is likely to employ a number of sentence matrices or grids,

Where the CRB's research goes beyond the guidelines is in its attempt to-
distinguish sentence "disparity" from legitimate variations in sentencing. Plea
bargaining and jts effect upon sentencing highlights the comp]ekity of this issue.
When an offender accepts a plea bargain and is convicted of a less serious offense
than that described in the presentence report, the judge frequently takes this
into account in imposing sentence. The result is that the sentence may appear
disparate compared to other cases of the same offense type, although the judge
has merely taken into account the realities of plea bargaining. Given the varia-
tion among jurisdictions in the use of plea bargaining and the accuracy of éharg-
ing patterns, it could be argued that it would be more unfair if the courts did
not take these factors intaq account. ;

Obviously, there are no simple answers to the question of what constitutes
sentence "parity" and "disparity." Issues such as these have compelied the .CRB
research staff to consider a muchywider range of factors than those considered in
the development of sentencing and parole guidelines. Not only are they taking
into account characteristics of the offender and the offense, they are also exam-

-28-

Once the classification instrument is developed, CRB plans to use it to
identify and rectify sentence disparity. For al] new commitments to state
prisons (together with the 10% sample of probatidners), a case profile will be
developed. Usihg this profile data, the c]assificafion instrument will be scoread
to identify cases of possible sentence disparity, which wil] be reviewed in light
of the reasons given by the Jjudge 1in passing sentence. If the CRB finds the
sentence to be disparate, it wil] refer the case to the sentencing court with a
recommendation for re-sentencing. 1In theory, the court can ignore the CRB's
recommendation or even re-sentence the offender to a still more "disparate"
punishment. In practice, however, neither of these options is Tikely especially
since judges in California must stand for re-election. |

ATthough the CRB review system is in the early stages of déve]opment, it is
of potential significance to other jurisdictions in two respects. First, it

other applications of‘sentencing guidelines. This type of review mechanism has
been Iegis]dtive]y imposed in California, but in other jurisdictions it could be
self-imposed through administrative structures such as sentencing councils and
Judicial advisory boards. Such anvapproach would Have the potential for greater
effectiveness in reducing sentence disparity, while at the same time avoiding the

imposition of inflexible sentencing criteria.

Risk Classification

Michigan Department of Corrections and Parole Board is that it ‘s designéd to
identify offenders who pose a high risk of committing violent or assaultive
crimes. Suggesting a revival of interest in the earlier tradition of parole
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Tines. 34 Although researchers elsewhere have abandoned the effort to fimprove

the accuracy of violence pred]ctlon, results now coming out of Michigan have
rekindled interest in developing c]ass1f1cat1on instruments . that more accurately
identify the dangerous offender. The potential significance of this classifica-
tion system justifies its consideration as a separate approach.

Rationale for the Michigan System

Because the prediction of violent behavior is a controversial research
area in which relatively limited results have been achieved, Michigan's decision
to reopen this line of inquiry deserves some explanation. Two policy considera-
tions, other than public protection, prompted correctional officials to develop
such a predictive system: prison overcrowding and the prospect of determinate
sentencing. As in many other states, Michigan's prison popu]atioh has continued
to exceed-existing bed capacities in recent years, despite efforts to expand
community-based alternatives. In designing a new classification system, there-
fore, one important aim was to relieve overcrowding by identifying high-risk
(dangerous) offenders for retention within the prison system, while allowing
Tow-risk (non-dangerous) offenders to be paroled at an early date. A system
based on "selective incarceration" of the dangerous and early release of the
non-dangerous was expected to relieve overcrowding while helping to reduce
violent crime.35 | ‘ ,

ATthough aware of the objections to violence prediction, Michjgan officials
were persuaded by a number of counter-arguments. The proposed classification
system, it was pointed out, would be applied dn]y to those who had already been
1ega11y convicted and their terms could not be extended beyond the maximum pre-
scr1bed by law. Preliminary research findings also suggested that with more
soph1st1vated research techniques, the level of predictive accuracy might be
s1gn1f1caht1y improved. And finally, the parole board undoubted1y would con-
sider violence potential, even in the absence of formal prediction 1nstruments,

- objectively- based predictions, it was assumed were an improvement over intuitive

34. The federal pard]e’guidelines, however;‘are concerned with recidivism gen-
erally rather than spécifically with violent recidivism.

35. Perry Johnson, "The Role of Penal Quarantine in Reducing Violent Crime,"
Crime and Delinquency Vol. 24, No. 4 (October, 1978): pp. 465-485.
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assessments, .

The most convincing argument for attempting to predict violence, however,
was that in its absence determinate sentencing was 1ikely to be imposed. Correc-
tions officials in Michigan were opposed to proposals that sentences be legis-
latively fixed, fearing that such a system would exacerbate prison overcrowding
while preventing correctional administrators from doing anything about it.

Their argument was forcefully articulated by'Perry Johnson, Director of the De-
partment of Corrections, and his deputy, William Kime:
t

[T]o abandon dangerousness entirely as a criterion for in-
carceration is not a step which either can or should be
taken in view of the real world alternatives. The public
demands and deserves protection from crime. If the Taw
enforcement community can not provide this by acting selec-
tively, then we are certain to see a spate of repressive
legislation which applies generally. We will see an in-
crease in mandatory prison terms and in their length. In
Michigan, and presumably e1sewhereg about one parolee in
100 will commit a murder or very sérious violent act. When
prison terms in general are made longer, ve will be locking ,
up not two or three, or even ten,. to prevent the crime of i
that one, but 99. And even without repressive legislation,
correctiona] systems are already holding many whose incar-
ceration serves no apparent need. It is not a question of
accepting the cost of uncertain prediction but a weighing
of that cost against that of the realistic probable alter-
natives. If we opt for locking up two or ‘three or four to
prevent the crimes of one, we think it is preferab]e in
ethical, humane, and pract1ca1 terms to genewa]]y increased
1ncarcerat1on 36

InstrumentvDeve1opment

Development of Michigan's violence prediction instrument began in 1974,
using established procedures of actuarial research. The research differed from
preyious studies in two respects, although neither was without precedent.37

'36. P. Johnson and W. Kime, “Performance Screening--A New Correct10na1 Syn—
thesis," in “Synops1s of 'Hearings' on Screening/Classification"
(Washington, D.C.: National Institute of Corrections, 1977), p. 19.

37, In addition to pure]y technical concerns, a number of- pract1ca1 and po]lcy

considerations influenced the instrument design. Race, for example, although
a statistically significant predwctor was dropped for legal and po11cy reasons.
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First,in coding offenses committed by parolees, the researchers consulted pre-
sentence investigation reports to determine whether violence was involved. In
coding the "real offense," the researchers sought to correct for deficiences in
official data and to avoid the problems of inaccuracy experienced by previous
studies that relied on court data. A second somewhat novel feature of the re-
search methodology was the use of the Automatic Interaction Detector (AID) com-
puter program developed at the University oijichigan..‘A statistical procedure
that identifies configurations of variables having maximum predictive power,
AID permitted the Michigan program to 1dent1#y "interaction effects" and to
develop a more comprehensible risk assessmen# device. v

~In the final version of the Michigan in%trument, three dichotomous (yes/
no) variables are used to classify an offender as "very high" assau]tive risk:
(1) whether the circumstances of the offense, fit the description of robbery,
sex assault, or murder; (2) whether the offe%der has been cited for "serious in-
stitutional misconduct" during his presentktkrm; and (3) whether the offender's
first arrest occurred before his 15th birthd@y. According to the study, parolees
pbssessing all of these\charactekistiCs had four times the rate of assaultive -

i

crime while on parole (50.5%) than the base rate for the sample as a whole (10.5%).

It should be cautioned that these findings have yet to be validated. Because

the entire 1971 parole population Was used in devising the final version of the
instrument, there was no validation sample with which to test the predictive
accuracy of the instrument. Michigan has received an LEAA grant to undertake

a validation study, but until that study is completed the results should be viewed
as tentative.38 It should also be cautioned that even if validated, the results
of the Michigan study cannot be transferred automatically to other jurisdiétions.

Since each jurisdiction has its own population mix and crime patterns, different
variables may have to be incorporated in violence-prediction instruments in other

38. From the history of prediction research some shrinkage of predictive accuracy

can be expected in the validation study. This is particularly true where
“the construction method employs more highly sophisticated statistical tech- -
niques, such as multiple-regression or'configural analysis. Although such
techniques tend to produce higher correlations than the simpler Burgess
method on construction samples, there tends to be considerably greater

- shrinkage when applied to validation samples. See: F. Simon, supra note 7;
W. Wilbanks and M. Hindelang, "The Comparative Efficiency of Three Prediction
Methods," Experience for Parole Decision-Making Project, Report No. 5 (Davis,
Calif.: NCCD Research Center, 1973), Appendix B.
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Jurisdictions.

Implementation of the Rjsk C]assificatﬁon Insfrument

Use of the violence risk classification instrument, in conjunction with a
"property risk" instrument developed in a similar manner,'began in July 1976.
Screening is performed by staff at Michigan's Reception and Diagnostic Center.
(RDC). A17 new commitments to the state prison system pass through the RDC
and are rated on both instruments. Some problems arise from the fact that the
necessary information must be drawn from presentence investigation reports,
which RDC staff feel are not always complete or accurate. Departmental efforts
to improve the presentence investigation process unfortunately are hindered by
the decentra]ization of the probation system, which leaves some probation opera-
tions outside the Department's jurisdiction.,

The risk-c}assification system is usedfin several types of case decisions,
ine1uding deterinination of eligibility for ﬂinimum custody, community-based
programs, and other special-release activitﬂes, as well as for parole decisions.
The Department has issued guidelines for custody-Tevel assignment on the basis
of offender risk c]assification, but RDC staff have indicated that they place
greatest emphasis on the high-risk category. Such cases are given special atten-
tion during intake processing because they must be referred to the parole board
for review in executive session.

If an offender is classified as either "very high" on assaultive risk or
"high" on both assaultive and property risk, his case must be heard in executive
session of the full seven-member board. In sUch cases, which comprise about
10% of the board's total caseload, board policy prescribes the exercise of unusual
caution. Although the board considers many factors other than risk in rendering
its decision (e.g., rehabilitative progress, age, reports from institutional and
diagnostic staff), the presumption seems to be that high-risk cases ordinarily

will be denied parole unless there are factors in the offender's record that '
strongly favor release.

Impact

The principle of "selective incapacitation” upon which Michigan's program is
based is oriented toward a dual objective: increasing the term of incarceration
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(within statutory maximums) for those classified as dangerous, whi]é decreas-
ing the length of incarceration (within statutory_minimums) for those jdenti-.
fied as non-dangerous. Since the non-dangerous far outnumber the dangerous,
these objectives imply a strategy for reducing the size of prison populations
while maintaining or enhancing public protection against violent crime. |
Michigan's prison population, however, has continued to expand during tha
period that the classification program has bezen in operation. Department of
Corrections projections now indicate that prison population will increase to
over 14,900 in 1979 (up from about 13,600 in 1977). Average length of incar-
ceration has been increasing, despite efforts to liberalize the use of parole
and community placement for low-risk offenders. Moreover, the modal, or most fre-
tnass" has increased from six months prior to the introduction

quent parole ‘
of the risk classification program, to 12 months at present.4]

In large part, of course, these trendslref1ect forces over which corrections
and the parole authority have no control. }In Michigan, as in many other states,
the courts are annually committing greater éumbers of offenders to prison for
Tonger terms, which inevitably means larger prison populations. In view of the
increasing influx of new commitments, it may be unrealistic to expect the risk
classification system so recently instituted by thezDepartment to have had a
significant countervailing impact. Nevertheless, a questién remains whether the
parole classification system might not have contributed to Michigan's burgeoning
prison population. Needed is a closer ana]ysis of how the classification system

affects disposition of both "high-risk" and "Tow-risk" offenders. Although

39. Offenders classified as "high" and "very high" assaultive yrisk comprised
11.3% of the 1971 Michigan parolee population, while those classified as
"Tow" and "very low" risk comprised 43.2%. William Kime, "The Summary of
the Parolee Risk Study," (Michigan Department of Corrections Program Bureau,

January 10, 1978). pp. 4-5.

40. Director Johnson implies that, if fully implemented, the risk-classification
program has the potential for reducing the violent crime rate in Michigan
by approximately 4%. See his discussion of the "corrections discretion
madel" in: "The Role of Penal Quarantine in Reducing Violent Crime,"

Supra note 35.
41. For an informative discussion of these and other aspects of the Michigan

program, see Edith Flynn, "The Michigan Department,of,Corrections C]a%sifi-
cation for Risk System -- A Case Study," (Washington, D.C.: National Institute

of Corrections, forthcoming).
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selective incapacitation is premised on the stricter treatment of the forwer
and‘liberalized treatment of the latter, in practice the pawole c1assificatio&
system seems to emphasize only stricter treatment of the high-risk offender; '
The parole board has become more conservative in its disposition of this type
of offender, to the point where prison officials have begun to perceive the
build-up of high-risk cases as a potential management problem. With respect to
the low-risk offender, however, policy implementation appears less effective as

‘may be inferred from the increase in thermodél parole pass during the time that

the system has been in operation. In short, the parole classification program
may not have had a more dramatic impact on prison populations because the con-
servative treatment of the high-risk offender is not yet matched by an equally
concerted effort to liberalize parole release for the more numerous low-risk
offender group. Although the Department of Corrections has significantly 1ib;r-
alized the use of other release options (e.gﬁ, home furlough and community p]gce-

ment) for low-risk cases, the parole system itself does not appear to reflect
the same emphasis.

Summary

Standardized screening instruments currently are used by only a small pro-
portion of parole authorities and an even smaller proportion of courts; but tﬁey
are genera;ing increasing interest as the prospect of determinate sentencing
faces a growing number of U. S. jurisdictions. Among those jurisdictions now
employing classification instruments in decisions affecting type and length of
sentence, three different approaches can be distinguished: parole guidelines;
sentencing guidelines; and risk classification instruments. A1l three approaches
qffer a viable alternative to legislatively fixed sentencing and parole policy
by introdqcing greater objectivity and uniformity in decision-making without the
inflexibility imposed by determinate sentencing laws. ’

It shou}d be stressed that the classification programs described in this’
report are relatively new and untested. None as yet has been subjected to rigor-
ous evaluation. Even parole guidelines, in operation the longest, have not been
fully evaluated, and critics have questioned the extent to which they can meaning-

- fully impact sentencing practices. Criminal justice practitioners, researchers,

and policy-makers should keep a close watch on the development and use of these
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| various instruments in order to distinguish what "works" from what does hot. '
If classification is to bk established as a realistic alternative to determinate’
sentencing, some hard questions must be asked”énd‘Satisfaqthily answered.‘ ‘
SITE VISIT REPORT
- DECISION POINT: SENTENCING

: SENTENCING GUIDELINES PROGRAM

§ 'PHOENIX, ARIZONA-

| S

I

y 'SITE VISIT:  June 13 - 15, 1978
§ | . | . . |
i INTERVIEWERS: Peggy Smith, Ph.D.
' Garry Kemp-
- CONTACT PERSON: Peter Anderson
Judicial Administrator
‘ Court Administrators Department
o Superior Court of Arizona
% Maricopa County
; A (602) 262-8575
Y {
-36- , -37-

‘ | I

R . / U
L . kg = : T /

&




T A £ b L i e N R o

T o S s o et st st st amecomn R LR R R B R AR S S B b R g turaouwc  acelod TR T T e IR A e b b i A b R AT R i

Overview

In an attempt to reduce disparity in sentencing, the Superior Court of
Maricopa County has recently imp?ementedvsenténcing guidelines to aid judi-
cial decisions. The court has worked closely with the Criminal Justice Re-
search Center in Albany, New York in the implementation of these guidelines.
Research in preparation for constructing guidelines began in February, 1977.

f FIGURE 1

ARIZONA STATE COURT STRUCTURE

r/////////1 SUPREME COURT OF ARIZONA

% COURT OF APPEALS

The court reviewed several alternative models before the use of sentencing
guidelines was approved in January, 1978, and implementation took place the

following April. Although analysis of research data is ongoing, judges feel

the guidelines are a usefuyl information tool.in reaching their objective of
reducing sentencing disparity. The sentenciﬁg'guidelines program has been es-

tablished in Maricopa County as a cooperativé venture between the Superior ‘

» - i
Court and the Probation Department. The Probation Department is under the

|

supervision of the Presiding Criminal Judge (Goodfarb) of the Superior Court.

i

Organizationally, the Superior Court of‘Maricopa County is under the

j

~“~""““--. SUPERIOR COURT

Supreme Court of Arizona. Superior courts in Arizona are established in each
of the 14 counties. Each superior court has its own rule-making power and
operates independently of any. other formal organization. The State Court of

- Appeals acts as a buffer between the Supreme and Superior Courts. A7l initial
appeals in criminal cases, except where a capital sentence has been handed down,
are handled at the Court of Appeals level; capital sentences are appealable
directly to the Supreme Court. Figure 1 shows the relationship between each

of the State Courts.

The Superior Court of Maricopa County is the court of highest trial jur-
isdiction, handling civil cases over $500 and criminal cases where jurisdiction
is not otherwise provided by Taw. Within the court there are 37 divisions; each
division is presided over by its own judge and falls within a general category
depending on the nature of the Cases handled. The categories are shown in

JUSTICE ‘ CITY
COURT MAGISTRATE

Table 1: Table 1
Superior Court Categories

Number of
__dudges
Criminal 10
Juvenile 2
Probate 1 *Direct . . o
Domestic Relations 5 %?ec ;ppeai to the.supreme court involving those criminal
‘ ] ctions i : 3 : s v
égsgrﬂ Assignments ]; - e on impoggdw 1ch&a sentence of death or 1life imprisonment has:
37 Total '
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The ten courts within the criminal division are administered by a pre-
siding judge and nine other trial court judges, Each‘trial court judge, while
autonomous in many respects, is functionally responsible to the presiding cri-
minal judge and ultimately responsible to the Presiding Judge of the Superior
Court. Funding for the Superior Court is provided primarily by the county,
which furnished 90% of the budget. The othér 10% (which amounts to 50% of the
judges' salaries) is supplied by the State bf Arizona. The other 50% of the
Judges' salaries and all other court operating expenses are covered by funding
from the county. '

The primary decision made by a Superior Court Jjudge in the Criminal Division
once a defendant has been convicted,is whether to incarcerate or to place the
individual on probation. During 1977, there were 3,722 defendants sentenced.
0f this number, 2,587 (69.5%) were felony adjudicatiohs and 1,135 (30.5%) were
misdemeanors. Sentencing outcomes_indicateithat of all defendants sentenced
during 1977,'2,649 (71.1%) received probation. Of the remainder, only 659 (17.7%)
went to prison, 169 (4.5%) were sentenced tb county jail, while an additional
245 (6.6%) received some unspecified type of sentencing‘outcome.]

A comparison o%M3976 and 1977 sentencing patterns shows that there has
been an increase in the proportion of persons who have received probation, rather
than some other disposition. In 1976, 2,338 defendants received probation while
1,197 received other dispositions--a ratio of approximately 2 to 1. In contrast,
1977 data show that 2,649 persons received probation while 1,073 were given other
dispositions--a ratio of about 2.5 to 1. These figures demonstrate an increase
of roughly 25% in the proportion of cases receiving probation in 1977 as compared
to 1976.°

Probation Intake Supervisors complete the sentencing guidelines data sheet
after the presentence investigation is complete. The scored data sheet is then
presented to the judge who'passes sentence. Once a defendant is se&tenced, he/she
is either incarcerated or released under the supervision of the probation depart-
ment. Figure 2 illustrates the risk assessment decision process:

1. Adult Probation Dept., Superijor Court of Maricopa County, 1977 Annual
Report, p. 11.

2. Adult Probation Department, loc. cit.
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Figure 2

Risk Assessment Decision Process

Probation
Judicial Officer
Conviction Pre-sentence
: Report

Sentencing

Supervisor

Guideline
Analysis !
by P.0.

Back to
Judge for
Sentencing

Incarcer-
ation

The Instrument and Its Development

I

and(or

Probation
Supervi-
sion

Three different scoring instrdménts are used for three different cate-
gories of crimes--violent offenses, property crimes, and drug offenses (see
Appendix A). A1l three instruments have boﬁh an offense score and an offender

score, although there are slight variations

fin the offense score for each of

the three types of crimes. For each instruﬁent, the offense score includes an

offense rank and the number of criminal events.
are scored for injury to victim and drug offenses

The offender score is the same for all
bles:

In addition, violent crimes
are scored for type of drug.

crimes and includes the Tfollowing varia-

® legal Status at Time of Offense

] Prior Juvenile Convictions

[ Prior Juveniie Incarcerations

) Prior Adult Convictions

0 Prior Adult Convictions Against-the-Person

[ ] Prior Adult Incarcerations

) Employment Status

Because thg variab]es used are defined S0 precisely,
perniit discretionary Judgments on the part of the ey
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The sentencing grids, shown in Appendix B, were constructed from research
performed by the Criminal Justice Research Center (CJRC) in Albany, New York.
The compilation of data refiecting past sentencing patterns was conducted by
CJRC research staff in Phoenix by reviewing probation department records for
both predictor varjables and sentencing outcomes. The construction sample con-
sisted of approximately 2,000 offenders’ sentenced during 1976. AJI staff were
unable to obtain a demographic breakdown of the sample.

CJRC selected 97 predictor variables shown to have predictive value in
earlier studies for mode] construction. These predictor variables focus pri-
marily on criminal record and social history. Criterion variables are used for
sentencing "in-out" decisions and length of sentence.

The CJRC Albany staff performed a regression analysis and selected those
variables with the highest prédictive accuracy for the "in/out" decision. If a
variable was present in the decision to incaﬁcerate, scoring was established as
0 or +1. Several potential models were consﬁructed for each of the three types -
of offenses and presented to the judges. Thése models represented predictive
accuracy ranging between 78% and 89%.

The judges, however, expressed several concerns regarding the models pre-
sented. First of all, they felt the models were overly simplistic, presenting
too few variables and Teaving out several other important variab]eé, such as
injury to victim and sex crimes with children. Some Jjudges were also concerned
that the models appeared to represent exterﬁé]]y—imposed criteria, rather than
representing actual sentencing considerafions of the Phoenix bench. A number
of additional relevant variables were proposed by the criminal judges, and the
Albany CJRC staff then constructed 18 additional models with varying predictive
accuracy, based on the Jjudges' suggestions.

Subsequently, the judges selected those models which included the variables
which they believed to accurately reflect the most important concerns of the
Phoenix courts. Even though predictive accuracy was slightly reduced, the Jjudges
felt these variables were too important to exclude. Thus, the final selection
represented ékseries of compromises between those variables the Albany CJRC staff
found to have the highest statistical predictive accuracy, and those variables the
criminal judges believed to have the most impact on their sentencing decisions.

. Offender scoring consists of adding points (+1) for variables which represent
higher "risks." Severity of offense scales were constructed by asking the pre-
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siding judges in the criminal court to rank the most frequent offenses by

order of severity. The basic rank is augmented by a point which is added for
additional offenses and injury to victim. The range of possible scores for _
severity of offense is 1 to 6; the range of possible offender scores is -1 to 8.
The resultant grids for the three separate types of offenses each contain from
45 to 50 cells (see Appendix B). Although data were not available on the number
of cases in the construction sample which fel] within each cell of the respect-
ive grids, it appears that on the average only 10 to 12 cases would have fallen
within most cells. Probability laws suggest that some cells may have had even
fewer cases.

The model grids are being used by judggs currently, and data are being

~compiled both on the predictive accuracy of| the grids, and the extent of de-

parture from the grids in sentencing decisipns. The first computer printoutl
after the first two months of imp]émentatioh indicates that Jjudges' in/out ;
décisions conformed to grid guidelines 87% of the time. However, the length of
sentence imposed fell within the guide]ineséonly 27% of the time. The research
staff will continue to compile data on the extent of conformity and departures.
Although the proposed models were tested by CJRC staff against a validation
samp]e, the size and sampling techniques were unknown to AJI site-visit personnel.

Implementation

Sentencing guidelines have been introduced in Maricopa County in an attempt
to reduce sentenéing disparity. Traditionally, the State of Arizona has adopted
a conservative stance in punishing criminal offenders by incarcérating a high
ratio of defendants. Public discussion and media publicity have focused on con-
cern over protecting the personal and property rights of citizens. Using politi-
cal debates over the construction of a hew state penal code as a vehicle, Maricopa
County began to explore the feasibility of sentencing guidelines as a means of
structuring judicial decisions. Since the guidelines research was begun, the
legislature has enacted a new criminal code which amounts to presumptive sentenc-
ing. This code wil] force'judges to sentence in a manner congruent with community
expéctations. At this time, there are . many unanswered questions about the imple-
mentation of the new criminal code and its impact on sentencing guidelines. In
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any event, guidelines were jmplemented after political debate had provided the
impetus for formulating appropriate sentencing patterns.

Research leading to the construction of guidelines was initiated after
Judge Broomfield, Presiding Judge of Superior Court, 1éarned of experimenta-
tion with sentencing guidelines by CJRC in oﬁher jufisdictions. Following
several meetings between CJRC staff and the judiciary, the Jjudges authorized
CJRC to proceed with research on past sentenking patterns and to develop several
alternative sentencing models. Research beQan in'FéBFuary, 1977 with a CJRC
analyst reviewing probation files on-site in Phoenix. Upon conclusion of the

kesearch, CJRC presented several sentencing models to the court in October, 1973.

As described above, judges expressed éoncerns about the proposed models which

did not fit their perceptions of the most important criteria. After a series

of negotiations and construction of alternative models, the judges approved the

use of sentencing guidelines which they be]ﬂeved incorporated their most impor-

tant concerns. Guidelines and sentencing gﬁids were finally approved in January,

1978 and implemented in April of the same year.

The judges interviewed during the site visit were highly supportive of

sentencing guidelines and saw them as a valuable information tool not previously
~available. There was 1ittle concern over limiting judicial discretién--perhaps

because guidelines are used only as an information tool, and perhaps because the

new criminal code will probably Timit judicial discretion far more than sentencing

guidelines. - o

Some resistance to the use of guidelines was noted from probation admin-

istrators however, and a number of questions that needed to be resolved were

raised by probation officers during implementation. Probation officers generaI]y

believe that their recommendations in the presentence report are far better indi-

cators of risk since they reflect professional judgment rather than quantitative -
In point of fact, the interviewed judges indicate they rely heavily on -
the recommendation of the presentence report. Presiding Judge Goodfarb stated
that probation officers are "our eyes and ears." At the present time, both the
officer's presentence report and the guidelines data sheet are presented to
Jjudges who may then depart from guidelines decisions if they feel it is warranted.

Research expenses for construction of guidelines were paid by CJRC. However,
there were also some costs of implementation assumed by the court in the form of
time spent by judges and probation supervisors. It is not know what research and

scores.
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imp]ementation costs were incurred by CJRC, although it is known that funding
for technical assistance on the sentencing guidelines project has since expired.

' The fact that there is a high rate of concordance (87%) with "in/out" de-
cisions,but only 27% agreement on length of sentence, suggests that‘judgesAmay
not yet be seriously consulting guidelines recommendations in‘sentencing dé-‘
cisions. However, the Jjudges are cooperating in submitting reasons for departure.
It is intended that these data will be used to adjust guideline times to reflect
current sentencing patterns. :

There have been no legal challenges to the use of sentencing guide]ihes, '
and none are anticipated since the scores and grids are used merely as an in-
formation tool and do not limit judicial diécretion. Overall, it appeas that
guidelines were implemented in Phoenix withdut much of the political opposition
that has accompanied their initiation elsewhere. The ultimate success or failure

of the guidelines experiment will be largely dictated by the implementation of
the recently enacted new criminal code. '

Screening and Decision Processes

{_ Two Adult Probation Supervisors responsible for the presentence investi-
gation staff compute screening scores. The decision to delegate screening tasks
to two supervisors rather than line officers was based on four considerations.
The first of these was the desire to maximize consistency in screening. Second,

training two supervisors was less time-consuming than training 16 line officers.

- Thirdly, line officers already complained of too much paperwork, and finally,

the screening process needed to be separated from the preparation of presentence
reports so that the reports would not reflect or be biased by the screefning scores;
Each of the two supervisors performs screening in the process of reviewing presen-
tence reports prepared by line officers. Apprbximate]y 5% of their time is devoted
to this task, and the remainder of their time to ordinary supervision of eight line
officers who prepare investigative reports.

The primary information source used in screening is the presentencé report
prepared by Tine probation officers. However, the presentence report itself
relies on additional sources, including an interview with the defendant, rap sheets
of prior records, and the police report of the instant offense. 1In addition, the
probation officer seeks collaborative community contacts with family, employer,
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and social service agencies.in order to verify client-supplied information.

The presentence report follows a standardized format and includes the following
information: criminal record (both current offense and prior record); defendant
statement of circumstances surrounding the offense; social history (obtained from
the interview); statements of victims andfihterested parfies (included when appli-
cable); and finally, the probation officer's discussion, evaluation, and recommen-
dation for disposition. This standardized format makes information readily
accessible for screening purposes.

The screening information most frequently unavailable is the offender's
juvenile record. For defendants over the age of 23, juvenile records are never
available. If the defendant is under age 23, Arizona juvenile records are
accessible, providing the agency knows about the record. Juvenile records from
other states are usually unavailable. - The primary source of juvenile record,
then, is defendant-supplied information which is of questionable validity at best.
Furthermore, when a defendant supp]ies juveﬁi]e record .information, it works to
his disadvantage by scoring points against him. When a juvenile record is not
available, that category is scored zero which works to the defendant's advantage.

Screening occurs in the supervisor's office and takes about four minutes.
Approximately 300 cases are screened per month by the two supervisors, or about
35 to 40 per week per supervisor. However, supervisors must receive each pre-
sentence report anyway, so that the time added for screening is minimal. Caseload
volume creates time pressures on both line officers and supervisors. The pre-
sentence report must be filed 48 hours prior to sentencing, which must occur
within 30 days. In actuality, line officers have only 13 working days to complete
the report. Their case Toad will include a maximum of five cases per week, with
an average of seven to eight hours spent on each investigation including the prep-
aration of the report. Since reports usually reach the supervisor's desk just
prior to the required filing date, they ordinarily must complete screening on a
daily basis. Y ‘

Defendants are interviewed by the probation officer and are aware that a
presentence report will be prepared and a recommendation submitted to the judge.
In fact, defendants supply much of the information. However, they are genera1]y
unaware that screening scores will be calculated. Their attorneys may review‘%he
presentence report prior to sentencing, and challenge any information. Since the
screening scores are attached to that report, attorneys also have access to this

-46-

~wps

information. However, the pub]ic‘defender'§ office indicated jt does not
attach much significance to the scréening'scores, dnd defendants appear to be
largely uniformed of the scores. a

The sentencing guideline data analysis sheets which are fi]]ed out by the
probation officer supervisors are attached to the presentence report and sent
to the judge. Once received, the judge reads the presentence report, examines
the sentencing guideline recommendations, and: then hands down a sentence. Judges
are not required to adhere strictly to the sentencing guideline recommendation;

in fact, they are encouraged to go outside th? grid if they think it is appropriate.

Judges receive feedback on their sentencing decisions from the presiding criminal
. . . .
Judge's office and are informed of the extent to which these decisions fall with-

in the grid. Reasons for departure are listed in Appendix C. No feedback is
provided to probation personnel. ’ ’

Results and Impact

Since sentencing guidelines have only been in operation for several months,
1t is too early to evaluate the impact of the program. The passage of thé newk
criminal code introduces Presumptive sentencing, and the future of sentencing
guidelines is therefore uncertain. Nevertheless, efforts are underway to com-

bine sentencing guidelines with the new criminal code.

Commentary

The separation of screening from preparation of presentence reports presents
some intriguing research possibi1ities. Mr. Duffy, Chief Probation Officer,
estimates that judges follow the recommendations of the presentence report 95%
of the time, and sees no change in this pattern $ince implementation of sentencing
guidelines. Judge Goodfarb, presiding judge of the criminal court, confirmed .
that the presentence report is an essential ingredient in sentencing decisions;
Other informants, such as public defenders; also supported the observation that
Judges attach considerable weight to the presentence report, and relatively little
to the sentencing grids. Further research is needed to determine whether Jjudges

follow the recommendations of the presentence report more frequently than that of
the sentencing grids. |
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- APPENDIX A -

?

SENTENCING DATA ANALYSIS SHEET--VIOLENT

OFFENSE TYPE fMQS SERIQUS OFFENMSE

OFFENSE SCORE

A.
B.

OFFENDER
A.

Inter-Class Rank

Number of Criminal Events
0 = One
1 = Two or more

Injury to V1ct1m(s)
0 = No injury or minor injury

1 = Injury requiring hosp1ta11zat1on, death,

rape; sexual molestation of child

SCORE

Lega1 Status at Time of Offense
0 = Not under State control
1 = Under State control

Prior Juvenile Conv1ct1ons

0 = None

1 = One or more

Prior Juvenile Incarcerations (Over 30 Days)

0 = None ‘

1 = One or more

Prior Adu]t Conv1ct1ons

0 = None

1= One or more ‘

Prior Adult Conv1ct1ons Aga1nst the- Person
.0 = None

1 = One or more | | ‘

Prior Adult Incarcerat1ons (Ovef 30 Days)

0 = None ‘ C

1 = One or more

Emp1oyment Status
Part/full-time emp1oyment
0 UnempTloyed
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 VIOLENT
Offense Type

4
o+
‘ Offense
Score
. ) + :
+
+
+ .
S,
.. +
I Offender
Score

SENTENCING DATA ANALYSIS SHEET-~PROPERTY

OFFENSE TYPE (MOST SERIOUS OFFENSE)

OFFENSE SCORE

A.
'B.

OFFENDER
A.

Pr
0
1

Inter-Class Rank

Number of Criminal Events

1

= One !
= Two or more

SCORE

Legal Status at Time of Offense

0
1

= Not under State control
= Under State control

Prior Juvenile Convictions

0
1
P
0
1
Pr
0
1

Pr
0
1

= ‘None
= (One or more

rior Juvenile Incarcerations (Over 30 Days)

i
= None
= One or more

rior Adult Convictions Not Against-the- Person
= None
= One or more

rior Adult Conv1ct1ons Against-the-Person
= None
= One or more

rior Adult Incarcerat1ons (Over 30 Days)
= None :
= One or more

Employment Status

0=

= Part~time or full- t1me employment
Unemployed
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APPENDIX A
(Page 3)

SENTENCING DATA ANALYSIS SHEET-~-DRUGS

OFFENSE TYPE (MOST SERIQUS OFFENSE) . . ~ DRUGS
. Offense Type

OFFENSE SCORE
A. Inter-Class Rank +

B. Description of Drug Involved _ +
-1 = Cannabis or drugs listed in Dangerous
Drug’Act (632-1901 and seq.)
1 = Drugs listed in Uniform Narcotics Drug
Act (sec. 36-1001 and seq.)

C. Number of Criminal Events =
0 = One Offense
1 = Two or more ‘ Score

OFFENDER SCORE _
A. Legal Status at Time of Offense , +

0 = Not under State control
1 = Under State‘contro1
’ B. Prior Juvenile Convictions I .
0 = None or one
1 = Two or more
) y C. Prior Juvenile Incarcerations (Over 30 Days) + T
(\‘/%;;// 0 = None
== 1 = One or more
D. Prior Adult Convictions .+ :
0 = None or one ‘ 5
1 = Two or more :
E. Prior Adult Convictions Against-the-Person . + |
0 = None
1 = One or more
F. Prior Adult Incarcerations (Over 30 Days) +
0 = None
1 = One or more
G. Employment Status = a
~8 = Full or Part-time employment

Unemployed Offender
. I Score
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o , o : L _APPENDIX C
SENTENCING GUIDELINE DEPARTURE REASONS

APO recommendation

Mens Rea-dulled by Alcohol and/or drugs

No prior criminal record (or) lst offense in a long perlod of tlme
Extent of prior criminal record-lengthy

Stipulated sentence/plea agreement

' Defendant .dangerous/violence used

Circumstances surrounding crime were aggravated/V1c1ous
Circumstances surrounding crime were mltlgatlng
Following statutory recommendation

Age of defendant

Sentence should serve as deterant

Age of case-defendant clean since arrest
Small amount of drug

Large amount of drug

Psychiatrist recommendation

Danger to society ‘

Defendant remorseful

Defendant employed/going to school .
Defendant has mental problem; not responsible for actions,
retarded, easily persuaded, emotlonally distressed

Health of defendant

No legal means of getting dcfendant to ASH

Defendant depraved. dlsadvantaged (no parental gu1dance,
hard knocks, etc.) Y

Defendant has good backgrouud good potential

Defendant is addict/alcoholic

Defendant needs help I

Defendant is not dangerous Y
Data sent range too harsh or too light

Defendant has a bad attltude, dlsrespectful found in-

contempt of court

Rehabilitation will work rather than ASP/good candldate for
rehabilitation

Defendant would have received stlff sentence but V1ct1m w111 receive
restitution

Crime involved land fraud

Defendant chose prison to probation

Everyone involved recommendation

Defendant was a snltch/coopcratcd with government

Frequent sale of drugs/defcndant is pusher

Charge defendant is sentenced on is a reduced charge-

defendant will -only serve half the time, etc.

Defendant is sex pervert/has prior sex offense

Defendant just released from ASP/MCJ and has commltted another crime
Sentence and time served=suggested sentence’ . :

Defendant to pursue drug program
Deferdint is residing out of state
Probation won't work

County attorney recommendation
Defendant pregnant/has young dependants

r
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SITE VISIT REPORT

DECISION POINT: SENTENCING

CALIFORNIA COMMUNITY RELEASE BOARD

SACRAMENTO, CALIFORNIA

SITE VISIT: August 7 & 8, 1978
- INTERVIEWER:  Marvin Bohnstedt, Ph.D.

CONTACT PERSON: Mary Lou Fenili
‘ Assistant Legal Counsel and
Program Manager
Disparate Sentence Review

Tele: (916) 445-4071
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Overview

The California Community Release Board' (CRB) serves four major functions:

(1) to operate as a parole board for those sentenced to prison under the former
Indeterminate Sentence Law (ISL) and those sentenced to Tlife terms with the
possibility of parole, (2) to hear parole vio]ation cases and revoke paro]ev

where appropriate, (3) to conduct reviews of all commitments to state prison

under the Determinate Sentence Law (DSL) to determine.whether the sentence im-
posed is disparate, and (4) to investigate and make reEommendations to the

Governor on applications for executive clemency. The third function is the main
concern of this paper. California Penal Code Section 1170 (f) mandates that the
CRB review all DSL sentences assigned to state prison to identify disparity,
defined by the Attorney General as a "substantial difference" between the subject
sentence and sentences imposed on other offénders commitfing the same crime under |
similar circumstances [60 Cal. Ops. Atty. Gen. 143 (1977)]. |

The CRB looks for disparity in each of the fo]]owing exercises of judicial
discretion: (a) denial of probation, (b) ihposition of the upper or lower term,
(3) imposition of concurrent or consecutive sentences, and (d) imposition of
enhancements. "Upper or Tower term" and “enhancements” require explanation.

Under the DSL, most felonies carry a punishment of a detekminate "range" which
specifies three periods of incarceration. The ranges are 16 months; 2 or 3 years;
2, 3, or 4 years; 2, 3, or'5 years; 3, 4, or 5 years; 3, 4, or 6 years; 3, 4, or

6 years; 3, 5, or 7 years; 3, 6, or 8 years; 5, 7, or 9 years; and 5, 7, or 11
years [P.C. § 1170 (a) (2) 1. The Jjudge must impose the middle term, unless cir-
cumstances in aggravation (upper term) or mitigation (lower term) are found and
stated on the record [P.C. § 1]76 (b) 1. The base term--upper, middle, or lower--
may be increased by the imposition of additional terms for enchancements. The
enhancements are : “pecific to the crime (being armed with or using a firearm, using
a deadly weapon, inflicting great bodily injury or great Toss), or general to the
defendant (prior prison terms and consecutive/concurrent sentences).

The CRB is presently a component of the Health and Welfare Agéncy. On July 1,
1979, it is expected to become part of a "correctional services agency," along
with the Department of Corrections, the Correctional Industries Commission, and
the Youth Authority. Board members are appointed by the Governor who designates

one member as the chairman. The Executive Officer directs the civil service staff.

A
i

J
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The internal organjzation is depicted in Figure 1,

The Board employs 106 personnel, including the nine boapd members, 45
hearing representatives, and various other legal, investigative, and support
staff. The funding for these positions and other CRB responsibilities is pro-
vided by the state General Fund following the usual budgeting pattern for state
agencies, , ,

CRB personnel interact with a wide variety of criminal justice agencies.
They assist Jjudges, district attorneys,,defense lawyers, and probation officers
with sentencing issues, and work with Tocal law enforcement agencies in the
parole revocation process. The Board receives legal advice and representation
from the Attorney General's Office. It also exchanges information with the |
Judicial Council, a constitutional body which provides rules for the courts, in-
cluding rules to assist Jjudges in exercising discretion under the DSL.

Approximately 700 DSL cases were received in state prison between July 1,
1977 when the DSL went into effect, and December 1977. The majority of cases
received during this period were still being sentenced under the indeterminate
sentencing law, since the date of the conviction offenses, and not the date of‘
sentencing, determines which Jaw applies. The CRB initially expected to review
about 8,000 cases annually, but it now appears the Board may be reviewing 10,000

to 12,000 cases annually. Part of the increase may be a function of Proposition

13, the California tax cut initiative, since county administrators may be asking
Judges to send more cases to prison because local budgets have been reduced.

In addition to the cases committed to prison, the CRB will analyze a sample
of cases granted felony probation. This analysis will provide a standard for
determining disparity in the denial of probation. The sample probation cases
will not be otherwise reviewed by the CRB.

The main decision the Board makes at present is whether or not a sentencing
decision is disparate. If the CRB so finds, the chairman will by motion to the
sentencing court recommend recall of: the commitment to state prison, and resen-
tencing as though no sentence had been pronounced [P.C. § 1170 (f) ]. The CRB
recommendation carries no compulsion, however, courts may ignore the recommenda-
tion or follow it in whole or in part. What will actually happen remains to be
seen. ‘

~ The CRB has one year after “commencement of the term of imprisonment" in
which to accomplish the disparity review. The first DSL term began July 8, 1977,
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with the first reyiew due one year later. Only a few cases had become due at,
the time of this site visit, The CRB is conducting the disparity review as late
as possible within the one-year mandate in order to accumu]atevas many cases as
possible on which to construct a mode]. .

At the time of the site visit, the CRB was borrowing heavily from the results
of the Senthcing Guidelines Study (Wilkins, Kress, Gottfredson, Calpin, and
Gelman, 1976) in establishing temporary disparity standards. These standards are
being develgped for 8 to 10 offense groups on the basis of multiple regression
analysis. As more cases are accumulated, more sophisticated statistical techni-
ques will be employed. The Board also intends to use a wider range of variables
than they q?e now using in the relatively crude, interim instruments. The more
elaborate analysis requires extensive coding of information from case records,
but coders ' could not be hired until October %ecause of the hiring freeze imposed
by the Governor fo}]owing the passage of Proposition 13.

i

The Instrument and Its Development

The "interim report," or temporary coding document, contains 29 factors in-
cluding information about the court's disposition, the loss sustained, victims,
weapons, offender age, prior records, use of intoxicants, education, etc. Coding
forms for the more complete analysis contain 156 variables, including the 29
mentioned above, but going into much greater detail on each topic. Source docu-
ments for the coding are (1) presentence reports, (2) "rap sheets," (3) statements
filed by attorneys prior to sentencing hearings, (4) transcription of sentencing
hearings, and (5) charging documents.

The more sophisticated statistical analysis will include interactive, hierarch-
ical analysis programs, such as the AID program developed by the University of
Michigan Survey Research Center and-used by the Michigan Department of Corrections
in constructing their inmate classification instruments. An initial analysis
will be conducted on a Timitad number of cases available at the outset of the
project. In add¥tion,

)

. as a larder group of offenders is committed under the DSL, the
- criteria used to classify cases can be expanded to permit more refined
groupings . . . this reanalysis and redefinition of classification
criteria will be performed periodically, perhaps on either a semiannual
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or annual basis. This analysis will include only the cases
that were sentenced within a specific period [probably one year]
previous]y Again derivation of new class1f1catory criteria
will require modification of parameters in the computer program.
(System Design Document, 1978)

The objective is to make the review standards sensitive to systematic changes
in sentencing practices among the California judiciary as a whole. Results
of each new analysis will then be used to modify the "parameters" that are
used in measuring disparity.

The system design document indicates that coders will be provided detailed
code-books and will be thoroughly trained and supervised. It also explains
how periodic checks will be made on inter-coder and intra-coder reliability.
However, construction and validation samp]es are not mentioned as they apparently
are not planned. : ‘

Format of the instruments had not been determined at the time of the site
visit, but it was anticipated they were 11ke]y to resemble the Wilkins, et. al.
Sentencing Guidelines, consisting of one or more matrices or grids. The Sentenc-
ing Guidelines grids consist of two dimensions: (a) the "salient factor score"
vhich assesses offender characteristics and prior record, and (b) a ser:ousness
of current offense scale. These two measures are used in a matrix much like a
road map hi]éage‘tab1e,'on1y instead of locating two cities and reading the mile-
age between them, one locates the salient factor score and the offense serious-
ness and then reads the sentence at the 1ntersectibn of the two axes. A more
complete description of Sentencing Guidelines is presented in three of our site
visit reports describing guideline use in Denver, Ph11adb1ph1a, and Phoenix
courts. While the Wilkins, et. al., Sentencing Guidelines are used during the
actual sentencing, the CRB instrument(s) will be used for reviewing sentences
after the fact. Nevertheless, the objectives at the time of the site visit
were identical--to determine what sentence the "usual case of this type" should
receive. .

Between the time of the site visit and the preparation of the final draft
of this report, the CRB has refined its approach. The statistical design des-
cribed above will still be used to study the denial of probation and selection
of the base term, but additional analysis will be applied to the question of the
imposition or striking of additional punishment for enhancements, both specific
and general. For example, all cases in which use of a firearm had been pled and
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proven, .
This process W111 result in an 1nstrument different from the others dis-
cussed in this study. The Board does not intend to construct sentencing guide-
Tines for use by the courts since this is the prerogative of the Judicial Council,
should that body decide that guidelines would be desirable for increasing uni-
formity in sentencing. Furthermore, the Boa&d will be reviewing cases on a .
quarterly basis and may change standards froﬁ gquarter to quarter. As a resd]t

. the CRL instrument will be different from others in this study despite some metho-

do]og1ca1 similarities.

Implementation

The costs for developing and 1mp1ementi%g the review process are being
borne by the state General Fund. They include: (a) 76% of the salary of an -
Assistant Legal Couﬁse1 since August 1977, (b) 100% of the sa]ary of a Correct1on-
al Case Records Administrator since January 1978 (c) 10 days per month consu]t-
ing costs for the 1977-78 fiscal year, (d) part time, work-study students s1nce fl
June 1978, and (e) employment since July 1978 of five Program Technicians, a.
Supervising Program Technician, and a Correctional Case Records Manager. Start—
up costs were estimated at $500,000 in an unsuccessful proposal submitted to the
Office of Criminal Justice Planning, California's conduit for LEAA funds.

Screening and Decision Process

In the disparate sentence review process, the CRB is looking at the offender's

actual behavior during the offense episode, as well as the offense title for which
the person was convicted. In other words, if the offender accepted a plea bargain.
and was convicted of a lesser offense than that charged, the review would compare
the circumstances'of the offense with those of a case which involves similar cir-
cumstances. The CRB believes it must look at the actual circumstances of the
offense in order to understand sentencing practices because judges know the "real
facts," not merely the legal facts, at the time of sentencing. As a result, a
judge might accept a reduced plea, but impose the upper term for the lesser offense

because of the seriousness of the_actua] behavior,

s
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The CRB will be using the abstract of judgment, the "rap sheet," the
probat1on off1cer S report, the charging documents, and the transcript of
proceed1ngs at the time of sentencing as the major source documents for the
review. The probation officer's report is the pr1mary source of factua] 1nfor-
mation regarding the actual offense behavior, . ‘

The CRB realizes that the entire process will be subject to careful scrutiny ‘
from inception to the final decision regarding the disparity of a sentence.
Accordingly, the CRB 1is being very thorough in developing the process. The Board
has obtained the Attorney General's opinions and hired an outside consultant in
the early stages of developing the process in an effort to establish a procedure
that is legally and methodolog1ca11y sound.

There are four sources of variation in sentences: technical errors in com-
put1ng the term, differences in the exercise of prosecutorial discretion, inequi-
ties in legal definition of crimes, and d1fferences in the exercise of judicial
discretion in sentencing. Only the last of these variation sources is defined as
disparity. Judicial discretion then, is scrutinized according to the following
four steps in the review process: data collection, data ana]ys1s,‘1n1t1a1 review,
and final review. ’

These steps are illustrated in flow charts presented in Appendix A, and
generally consist of the following activities. (1) During data collection, a
factual profile of the offender and offense is developed. This includes “what
really ha@pened in the offense" (as described above) as well as his or her criminal
and socié“ history. (2) Data analysis may involve classifying the case by term
length, type of offense, or a comb1nat1on of the two, and then applying statistics

to determine which cases are variant. Term Tength classification consists of com-

bining all offenses with identical term ranges (low, middle, or high, such as 2-3-

4 years). Offense c]ass1f1cat1on might include categories such as homicide, vio-

lence, sex, property, etc. The data analysis portion of the process is computer
assisted. (3) The initial review involves determining whether a variant sentence
is the result of judicial discretion. This step is accomplished by examining the
source documents, applying the Judicial Council Rules, and considering reasons
given by the judge in pronouncing sentence, (4) In the final review, a decision
is made as to whether the sentence is disparate and, if so, whether to recommend
recall and resentencing. This step requires another examination of source docu-

ments, Judicial C0unci1~Rules, and reasons for sentencing decisions. If the
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. the most determinate sentencing laws in the United States, still lacks a statisti-

‘Board decides to recommend recall, a formal motion is filed in the Super1or

Court. Sentences which are too severe are correctab]e by the court; sentences

which are too short are not. . § 1170 (d)].

Results and Impact

The Legislature passed'the DSL and charged the Community Release Board with
sentence review in an effort to promote uniformity and reduce disparity in sen- w
tences to state prison. As yet only a small number of cases have been reviewed,
and none have been returned to court for resentencing because of disparity.

Therefore, the review process has not had much impact yet. However, as courts

gain more experience in sentencing under the DSL and as information about sen-
tencing practices becomes more readily and frequently available, courts may be
expected to sentence with greater uniformity for similar offenses committed under
similar circumstances. |

What constitutes justifiable variation has yet to be defined.
one large contributor to variation in sentences may be the couﬁt's geographic
location; for similar offenses a court in the rural central vq]]ey may impose
a morelsevere_sentence than a court in one of the urban coastal areas. The
DSL implies that a statewide standard should be applied in the review process.
However, it also indicates that “"circumstances of the offense" should be considered.
Whether geographic location or other factors should be considered circumstances
of the offense justifying sentence variation will have to be reso]ved in the

For example,

courts.t

.Cgmmentarx

While use of the CRB instrument is in its earliest stage,’current]y being
employed only after the fact of the sentencing decision, it neyerthe1ess is signi-
ficant as a classification device. As mentioned above, the instrument will prob-
ably take on greater significance in the actual sentencing process when the results
and impact of disparity review are felt by the courts, the Judicial Council, and
the legislature. Even more important, however, is the fact that California, with
”ca1 instrument for classifying cases. This need suggests that jurisdictions with
less structured sentencing processes could profitably develop similar 1nstfuments
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SITE VISIT REPORT

DECISION POINT: SENTENCING

DENVER DISTRICT COURT

DENVER, COLORADO

SITE VISIT: May 24 - 26, 1978

INTERVIEWERS: Marvin Bohnstedt, Ph.D.
Saul Geiser, Ph.D.

CONTACT PERSON: James Scott
Supervisor
Probation Department
Tele: (303) 575-3518
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Overview

The Denver, Colorado,District Court, Criminal Division uses a
classification instrument to assist judges in issuing similar sentences
for similar cases. This court and others around the county are concerned
with the problem of sentencing disparity, but the Denver District Court
probably has more experience in combating disparity than any of the other
courts that share this concern. Since 1974 the Denver court has actively
participated in development and testing of sentence guidelines to help
structure the decision-making process. Four other courts in the U.S. are
experimenting with similar types of instruments, but none have been involved
in the process as Tong as Denver.

Sentencing guidelines are especially important because they represent a
compromise between indeterminate and determinate sentencing.Many state legis-
latures have passed or are considering passing determinate sentencing laws in
part to reduce the disparity associated with determinate sentencing. However,
determinate sentencing is as controversial as the indeterminate approach.
Everyone concedes that sentencing disparity is a problem that results from
indeterminancy, but strict determinate sentencing is viewed by many commen-
tators as insensitive to the particular chkaracteristics of individual cases
and overly punitive. The compromise, sentencing guidelines, offers the
potential of reducing disparity without invoking the extremes of indeterminate
sentencing. Furthermore, the guidelines can be used within existing legis-
Tative authority. '

The authokity and restrictions within which the Denver District Court
funétions are the Constitution, Statutes,and Supreme Court rules. The Six
Criminal Division judges (including one woman and one black) are eVentua11y
accountable to the Colorado Supreme Court. An organization chart of the
state court system is presented in Appendix A.

The Denver District includes approximately 550,000 residents, although
the Targer metropolitan area includes approximately 1,200,000. The latter
figure is significant because individuals residing outside the City often
commit crimes within the City and are handled within the Denver District
Court. Recently, the population, the economy, and the crime rate all appear
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to have stabalized after rapid growth during the previous few years.,
fY 1975-76 and FY 1976-77 figures show a downward .
in the number_of new (court) filings. The 1nCreas:r$2d
number of residents in Colorado increased (sic) only 2.7
percent in these two years (FY 1974-75 to FY 176-79).
compared. to the 6.7 percent increase of the prior two year
period (FY 1972-73 to Fy 1974-75). The financial picture
has Tmproved since the recession of 1974, with its attendant
inflation. According to the FBI, the reported crime rate’
per 100,000 people in Colorado is up only 1.6 percent, com-
pareq to the previous year's increase of 8.3 percent ’
(0ffice of the State Court Administrator, 1977, p. 73)

Case filings flow to the'courts; of course, from the District Attorney's

Office. The Court then has the following five decision options in dealing
with its cases.

1 - dismissal

2 - deferred prosecution - ,

3 - deferred Judgment and sentencé

4 - probation (with various options) '
5 - sentence

'.Court dismissals (option #1) are immediately released, while cases
diqused of by options #2-#4 are Supervised by the Probation Departmeht.
Sentenced cases (option #5) are sent to prison. The oh]y refevant statistics
available conceriling types of cases handled by the Court are és follows
(0ffice of the State Court Administrator, 1977, p. 106):

TABLE 1
CRIMINAL OFFENSE FILINGS BY TYPE OF OFFENSE FY 1976-77

DENVER DISTRICT

Offense Category Cases
Offenses Against the Person ' 368
Offenses Against Property 1,303
Offenses Involving Fraud - 215
Offenses Involving Governmental Oﬁerations : 18
Drug and Narcotic Offenses 3%
Misc. Offenses ©__ 158

-Total Offense Filings 2,448
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Table 1 shows that slightly more than half of the cases, or 53%, involve
offenses against property. Regardiess of offense, guidelines are used in
all cases sentenced by the Denver District.

The Instrument and Its Development

The decision instrument consists of a "Guideline Sentence Worksheet"
and a series of ”Sentenbing Grids" presented in Appendices B and C. On
the worksheet are items of information and associated weights relating
to characteristics of both the crime and the criminal. These weights are
totaled separately into an "offense score” and an "offender score', which
are then located on the appropriate sentencing grid, determined by the
statutory class of offense. By p1ofting the two scores against each other
(much 1ike plotting mileage figures on a road map), one finds the suggested
length and/or type of sentence. |

Three items of information are added together to comprise the offense
score. The first is the intra-class seriousnessz~vrank which ranges from
1 to 4. The second item, the seriousness modifier, is based on injury,
weapon usage, or drug sale and ranges from 0 to 2. Third is the victim
modifier, scored -1 if the victim was known to the offender and 0 otherwise.
The sum of these values is the offense score which ranges from 1 to 6.

Six pieces of information comprise the offender score: current legal
statusf(prdbation, parole, or escape), plus five aspects of prior record
including the number of juvenile convictions, adult misdemeanor convictions,
adult felony convictions, adult probation/pano]e revocations, and adult in-

carcerations over 30 days. The sum of these six coded values is the offender

score, ranging from 0 to 13.
The instrument was developed as part of an LEAA funded project entitled

Sentencing Guidelines: Structuring Judicial Discretion (Wilkins, Kress,

Gottfredson, Calpin and Gelman, 1976). The initial research began in July,1974
and concluded in June,1976.0n July 1,1976,the project moved into an impliementa-

tion phase which is described in the present report.
In 1974 the pilot phase began when the researchers selected a sample of
200 cases and collected 205 items of information on each defendant from
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pre-sentence reports. These variables were analyzed by the multiple .
regnession technique in an attempt to "predict" (after the fact) sentencing
decisions. Based*on pilot study findings, the researchers developed three
"models" of sentencing guidelines, or ways of combining the predictive
variables. These models were fhen tested and compared to determine which
one was most effective in predicting 221 actual sentencing decisions. The
models were approximately equal in predictive effectiveness, accounting for
about 80% of the "in-out" (incarceration or probation) decisions. Moreover,
the judges on the Steering and Policy Committee did not seem to favor one
mode1 dver the others. Consequently, a "synthesis" model incorporating
elements of all thnee pilot models was developed and used in a demonstration
phase.

In the demonstration phase a "feedback Toop" was developed in order to
improve the model's predictive ability and usefulness to the courts. The
feedback consisted of providing to the sentencing judges statistical informa-
tion comparing actual sentences to guideline sentences. This information was
then used by the Jjudges to alter the guidelines so that they would better
conform to actual sentencing practice. During the demonstration phase, the
research team also designed that part of sentencing predictions which
determined how long individuals sentenced to incarceration would be held.
The demonstration model was validated on 155 cases sentenced between March
and April 1976 with the following results:

auideTinse on the bocrsng Tre TonCass fel1 outside of the
tional eight percent of the cases was considered to have fallen
ou§s1de tne guidelines as a result of an incarceration term
nh1ch varyed py more than one year from the -range specified
in the guidelines. Thus, 80 percent of the cases in the valida-

tion sample fell completely within the guidel] Lhe ¥
et. al., 1976, pp. 81-82), | g ines. (Wilkins,

Implementation

In July,1976,a slightly modified version of the guidelines was placed
into operationf Every six months the judges review guideline vs actual
sentence statistics according to the feedback loop described above. The
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judges have made changes in the guideline time ranges, but not in variables
or weights. They also have altered intra-class ranks slightly to compensate
for departures from guidelines.

As mentioned earlier, the courts have employed guidelines attempting
to reduce disparity among senternces. This goal may have been achieved in
Denver, but to do so statewide would require implementing guidelines in
every state court. Some preliminary plans for statewide implementation
have been developed, but the actual attempt has not yet been made.

The court considers any type of recidivism a risk, although the offender
history variables were developed to predict judges' decisions (sentences),
rather than recidivism as such. This approach to prediction, as well as
other guideline-policy decisions, was first suggested by the researchers,
then deliberated upon, and finally endorsed by a national advisory panel of
judges. The concept of "system risk" does apply to these sentencing décisions
especially in the case of violent offenders. In other words, the courts are
concerned with public reaction if they give a violent offender a relatively
1ight sentence and he or she recidivates.

Screening and Decision Process

Scoring of the worksheet is dependent upon completion of the "pre-
sentence" report. Occasionally there is a delay in obtaining pre-sentence
data, especially from out of state sources, but the report usually is
developed over a period of about four weeks. Actual person hours required
for the pre-sentence report are about seven or eight, and the Investigation
Unit completes 40-50 reports per week. The data come primarily from court
proceedings, district attorney files, and police reports. When the pre-.
sentence report is finished, the Investigative Unit Supervisor reviews
it and £hen completes the worksheet in just a minute or two based on the
pre-sentence information. The worksheet could be done by a clerk, but the
Supervisor has to read the case anyway so he fills out the worksheet.

In preparing the pre-sentence report, the probation officer interviews
the inmate twice -- first to initiate data collection and later to verify the

data'subsequently collected. The inmate is not formally notified of the
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worksheet, although he or she may be aware of it through the "grapevine".
Of course, the inmate is informed that information given to the invéstiga-
tive officer can be used against the inmate, and he ok she receives a copy
of the pre-sentence report, although without the worksheet. | | |
The guidelines are used in the fol]owiné manner. At the bottom of the
worksheet is a blank labeled "guideline sentence'. In this space the
Investigative Unit Supervisor copies the appropriate information from the
S?ntencing Grids. Based on the statutory offense class, he selecis 6ne of
eight grids (two dimensional tables of values). Then he enters the grid |
with the offense score and offender score co-ordinates, finding at their
intersection the guideline sentence. For relatively less serious.offense and
?ffender scores, he finds' the designation "out" which signifies a non-incarcera-
tion sentence -- usually probation. For more serious offense and/or offender
s?ores, he will find a range of 1ncarcerati§n time. The Towest range in the
m1sdemeanor grids is 2-4 months for one offénse/offender combination; the
highest range(is 20-24 months for another o%fensé/offender combination. In
contrast to these misdemeanor "flat sentence" ranges, the felony grids contain
two ranges per intersection, a minimum and a maximum. The Towest felony sen-
tence includes a 1-1/2 -~ 2 year minimum and a 2-1/2 - 3-1/2 year maximum,
while the highest felony sentence for a different offense/offender combination

-is a 17-22 year minimum and a 35-40 year maximum. After the Supervisor finds

and copies the appropriate guideline sentence on the worksheet, he sends the
case materials to the court.

The sentencing judge then considers the pre-sentence report and the
guideline sentence and decides the actual sentence. Since the investigating
probation officer develops a sentence recommendation independent of the
worksheet, the pre-sentence narrative may or may not agree with the guideline
sentence. Consequently, one Judge says he uses the guidelines as a "check™"
on probation recommendation and on his own decision. Regardless of the pro-
bation officer sentence recommendation or the guideline sentence, the Jjudge
has complete sentencing discretion within statutory limits. In spite of this,
1f the judge sentences outside the guideline range, he or she is asked to
record the reasons for doing so. These reasons are included with the statis-

tical comparisons of actual sentences vs guideline sentences which are fed
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back to judges every six months.

Results and Impact-

The feedback reports to the Judges contain the only results-data
currently available. The March 1977 report was based on 482 disposition
decisions. These represent 94 percent of the disposition decisions made
by the Court during the six month period between April 5, 1977 and September
29, 1977. The excluded decisions were those casas set for re-sentencing
which had originally been sentenced prior to guideline implementation.
(guidelines are not used for those cases). The amount of agreement
between the actual and guideline sentences is shown in Table 2.

TABLE 2

PERCENTAGE OF CASES_FALLING
WITHIN THE GUIDELINES

Category Percentage Numbers
Within guidelines 74% 359
Longer actual sentences 5% 26
Shorter actual sentences 7% 34
"In/out" disagreement 14% _63

| 482

The report comments on these results as follows:

To date, the guidelines are being followed in a slightly
lower percentage of cases than indicated by our previous
feasibility research. Most of this deviation has occurred

in the 'how Tong' aspect of the incarcerative sentencing
decisions. However, in numerous cases, the term of incar- .
ceration was outside the guidelines by only a small period

of time. Therefore, it seems Tikely that these deviations
could be greatly reduced if some minor adjustments were made
in the range allowed for in the guidelines.

A report issued six months earlier also suggested that “deviation could be
reduced if some minor adjustments were made..." (Judicial Department,March 1977).
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At that time only 70% of the cases were within guidelines, compared with
the more recent 74%; and in/out disagreement in the earlier report was 14%,
compared with the more recent 13%. However, one of the judges we inter-
viewed indicated that the guideline revision process was not being carried
out very effectively. Indeed the Albany research group planned 85% agree-
ment between guidelines and actual sentences, and so far.on1y 74% has been

achieved. ‘ ' /
The amount of disagreement is also pronounced for certain types of cases.

Table 3 shows the three offense categories with least agreement in September,
and the amount of agreement for those same offense categories six months
earlier in March (Judicial Department, September 1977). :

TABLE 3

- OFFENSE CATEGORIES WITH LOW_AGREEMENT
BETWEEN GUIDELINE AND ACTQAL SENTENCE

Séptember March
Category . Agreement Cases Agreement Cases
Assault in the Third Degree 62% 21 47% 17
Robbery ‘ 40% 15 36% 11
Aggravated Robbery 15% 13 31% 11

Since agreement between guidelines and sentences is consistently low in these
three categories, further adjustment of the guidelines for at least these

categories does seem to be in order.
The reasons for sentencing outside guidelines vary considerably, but

a few reasons have been given more than others. Table 4 shows the most
frequently cited reasons.
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TABLE 4
MOST FREQUENT REASONS FOR

SENTENCING OUTSIDE GUIDELINES

Reasons ‘ Frequency
Mandatory sentence applied 18
Defendant's involvement minimal 17
Recommendation on consent by D.A. 11
Piea | 10
Prior record.not serious Y

Restitution condition

Presently employed

Mental problems

A1l other reasons 84

Among the 84 "other reasons', no one reason was mentioned more than four
times. Unfortunately, reasons were not presented in the earljer feedback
report, so a comparison can not be made. Nej;her were data reported

which would have aliowed analysis of the reasons for disagreementvaccording
to different types of offense. Nevertheless, much of the disagreement
could probably be reduced by adjusting guidelines for these most frequent
reasons. ' ‘

Commentary

One of the most prominent features of the sentencing guidelines is the
attitude toward them shared by most of the judges: most magistrates display
a reluctance to relinquish any decision-making prerogative. For instance,
one judge said his decisions "from the gut" were better than those based on
the guidelines, and most of the other judges seemed to agree with this feel-
ing. Yet one jurist said "the amount of discretion available to judges
today is appalling.," At any rate, the judges may use or ignore the guidelines
as they see fit. The only consideration,asked of them is to state a reason
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if their actual sentence disagrees with the guideline sentence. Thus,
considerable sentencing disparity may continue. However, if the Chief
Justice of the Supreme Court were to encourage the judges to incréase the
agreement between guidelines and actua1“sentences, the amount of disparity
might be reduced. " |

In actuality, the extent to which the guidelines may have already réduced
disparity in the Denver District Court is unknown. Comparisons should be
made between sentencing before and after implementation of guidelines to
measure disparity reduction. These comparisons should be made on the basis of
"standard deviations" of sentenced time and proportion of in/out decisions
for similar offense and offender score combinations. The data which would
allow this type of analysis have already been collected, and a small amount
of computer and analyst time would answer this very important question.
Unfortunately, the Judicial Department doesénot have the resources to address
this question. .

Another issue of significance is the extension of guidelines state-
wide. Since the technique seems to be working reasonably well in Denver,
it should work in other state courts as well. The Chief Justice approved of
a project to extend guidelines statewide, but the expected LEAA funding for
the project was not forthcoming. Since the guidelines have already been
constructed, it would seem that statewide application would require minimal
resources. However, some judges feel that unique guidelines would have to
be developed for different locations within the state.

Unfortunately, the whole sentencing guideline concept in Colorado may
become an academic one. A det'rminate sentence law has recently been
enacted by the State Legislature. The effective date has been postponed
until April of 1979, so the next legislature will have the opportunity to
alter the Taw. Perhaps data concerning the guidelines' reduction of
sentence disparity could convince the law makers to rescind the determinate
sentence law. Barring any such changes, however, the sentencing guidelines
will be defunct next year.

.,—~J

SIS A




. . . ; : R RS SRR P B S e o R T U AT o P ) TS i i vt

arie




'ReferenCes

Judicial Department Interim Report #1 Denver District Court Gu1de11nes
(unpublished) Denver, Co., March 1977a.

Judicial Department, Interim Report, Denver (unpublished) Denver, Co.,.
September 1977b.

Office of the State Court Administrator, Annual Stéf1$t1ca1 Report of
the Colorado Judiciary July 1 1976 to June 30, 1977, Denver Co., December,

1977.
Wilhius, L. T.; Kress, J. M.; Gottfredson, D. M.; Calpin, J. C Ge]man, A. M.,

Sentencing Gu1de11ne° Structur1ng Jud1c1a1 D1scret1on, Cr1m1na1 Justice
Research Center, Albany, New York, October, 1976.

| OURT & :
| | APPEALS | {  ADMINISTRATOR i, DgggﬁggR
£
. ,." e A vearana EN AT e e R " ‘*“ DISTRICT \
| S } ADMINTSTRATOR §
DISTRICT , f
COURT ‘ ¥
| JUVENILE PROBATION | y AD%#EJ;R;égffoﬁ
e
§ COMMISSIONER §
\ ) ;
o " ¥ ’ ‘ !
-89- ; This chart is representational. There are 22 judicial districts
- -81- |

e S

APPENDIX A
Organizational Chart of the Colorado Judicial System

| QUALIFICATTONS
« COMMISSION




L'i/

T AR

¢

O

PSRRCIPTEr. = o

) -28-

—
FELONY 3 @
)
Qffender Score
0-1 1 2 3 4 5-8 9-10 \ 11-13
' {
57 yrs. |7-9 yrs.  [10-12 yrs. | 12-16 yrs.|12-15 yrs. | 17-22 yrs. |17-22 yrs,
4-5 minimum minimum - |{minimum minimum minimum minimum 311n1mun
- | 8-10 yrs. |12-15 yrs. |15-20 yvs. 15-20 yrs.|15-20 yrs. |35-40 yrs. | 35-40 yrs.
max imum max imum - max imum max imum maximum  {maximum 1 max imum
' |
, 7-9 yrs. 7-9 yrs. 7-9 yrs. | 8-10 yrs, 17-22 yrs. |17-22 yrs.
3 ouT minimum minimum minimum minimum minimum \m1n1mun
e 12-15 yrs. |12-15 yrs. | 12-15 yrs. }15-20 yrs. 35-40 yrs. |35-40 yrs.
‘g ‘ maximum max imum m;ximum_ max jmum max imum \maxwmum
QL - : !
b 5-7 yrs. 5-7 yrs. 5-7 yrs. ‘ 8-10 yrs. |17-22 yrs. 17-22 yrs.
© 9 minimum minimum minimum | minimum iminimum minimum
Y= . H H
S OUT  |12-15 yrs. [12-15 yrs. | 1216 yrs. | 12-15 yrs,|35-40 yrs. |35-40 yrs.
max imum max imum L»maximum magimum  |maximug {waxwmum
5-7 yrs, | 5-7 yrs. 8-10 yrs. | 8-10 yrs.
1 ouT ouT ouT minimum minimum ’minimum minimum
| | 12-15 yrs. | 12-15 yrs.|12-15 yrs. |15-20 yrs. 5
max imum lmaximum lmaximum X max imum 9

9 XI1aN3ddV

@




<
’-\.
©
D
1t
£y
v .
©
»
i ~
i
o
[4
o o
W0 =iy
R
/
P
: %
s
' ol E
g =
¢
Yoo
D
L*
&
Ry

-
’ hs J
- Y e\ | [
) %j & '
| I
< %
FELONY 4 I l
Offender Score §
[ o 2 3 l 45 6-7 8 9.10 11-13
‘-“ . 4‘ - ———— 4 MM . ke S e
i Indetorn, Indeterm, | Indeterm, | Indeterm, | Indetarn, Indeterm, Indeterm, Indeterm.,
f 4-6 minimum minimum | minimum f minimum minimum | mindnum minmum minimum
8-]9 yrs, 8-1@ yrs. 8-10 Jrse i 8-10 yrs, 8-10 yrs.| 8-10 yrs, 8-10 yrs, 8-10 yrs.
max imum maximum -| maximum § maximum max inium maximum | maximym max imurm
_'___...~T — , l __ - L
Indeterm, | Indeterm. I Indeterm. Indeterm, | Indeterm. Indetern, Indeterm.
OUT# minimum minimm {omindoum | mindmum minimum | mintmun minimum
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minimum minimum minimum | minimum minimum i
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APPENDIX B

Offensa(s) Convicted 0F:

DATE

OFFENSE CLASS {MOST SERJoUS OFPENSE)

OFFENSE SCOAaE !
A. Intra-Class Rank

B. Sericusness Fodifier
0 = No injury 0
= Injury 1

2 = Death

# {0 wedpon
= Waapan

C. Victim Modifier (Cripe Against Perscn)

0 = Unknovn victim
-1 = Xnown victim

OFFENDER SCORE

A. Current Legal Status

= N
=35

0 = Not on pratation/parale, escaps

1 = 0n prebatian/parale, escapa

B. Prior Juvenile Convicticns

0 = No convictions
= 1-3 convictions
= 4 or more convictions

PN -

6. Prior Adult Hisderaanor Convicticns

= No convictions
= 1-3 convictions
2= 4 or rore convietions

-0

B. Prior Adult Felony Convictions

0 = No conwictions
1 =1 conviction
3 = 2 or mare convictions

E. Prior Adult Probation/Par s Ravecations

or mora revecations

m

0 = Hone
1=1 incarccri

oa
332 or fore 2

k4]
ng

cerations

GUIDZLINE SENTENCE

Prior Adult Incarcerations (Over 39 Days)

o sale of drugs
ale of drugs

ACTUAL SENTENCE

REASONS {If actual spntence doos not fall within gufet

T i g i

ine range):
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"FELONY 4
Drug Offenses
Offender Score
0 1 2-4 Be§ 7-9 10-13
a-3 yr. 2-3 yr. 2-3 yr”h*' 2-3 yrur 2-3 yr.
' minimum minimum mintmum | mintmum minimnum
0UT ., ‘
' e 5-7 yr. 5-7 yr. 5-7 yr. 5-7 yr. 5-7 yr.
® ‘maximum max imum maximumn maximum S maxinum
1 v -
g CR2-3 yr.* 2-3 yr. '2-3 yr. 2~3 yr.
0 minimum minimum ninimum minimum
“ ouT oUT | | S
%'» 5-7 yro | 5-7 yr. 5-7 yr, 5-7 yr.
8 maximum maximum | maximum ma xTmum
l{c‘_ CarE - - - ] . »
2-3 Yr. 2:3 7.
- minimum minimum
ouT ouT ouT ouT S
‘ : . 2e=d yr. | 254 yr,
maximum max imum
T
, & m
*Potential candidate for work project or comnunity corrections. ® §
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Offensz Score

RN

FELONY 5

0-1 2

Offender Score

.3 4-5 6-8’ 9-13
Indeterm. Indeterm. Indeterm. Indeterm. Indeterm. Indeterm.
. minimum minimum minimum minimum | . minimum minimum
HB=5"| 4-5 yrs. | 4-5 yps. |- 45 yrs. | 4-5 yrs. | 4-5 yrs. | 45 yps.
maximum max imum max imum max imum maximum max imum
Indetorm. Indeterm. indeterm. Indeterm. -
ouT . ouT* minimum minimum mininmum minimum
: 53 4-5 yrs, 4-5 yrs. 4-5 yrs, 4-5 yrs,
‘ max imum S maximum max imum max imum
Indeterm. | Indeterm. | Indeterm.
minimum minimum minimum
Q\ ouT ouT ouT ,
, 4-5 yrs. | 4-5 yrs, 4-5 yrs.
max imum max imum maximum
, Indeterm.*| Indeterm. Indetarm.
] : _ minimum minimum minimum
ouT ouT ouT
- 3-4 yrs, 3-4 yrs. 4-5 yrs,
" max jmum maximum 4 - maximum

¥ Potential candidate for work project, split Sentence, or community

corrections.
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MISDEMEANOR 1

Offender Score

2-3 4-5

- 6-7

8-11 12-13

20-24 mo.

20-24 mo.

20-24 mo. | 20-24 mo.

| 20-24 mo.

20-24 mo.

ouT*

9-12 mo. | 14-18 mo.

20424 mo.

20-24 mo. | 20-24 mo.

fense Score .
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2 | 007 .

14-18 mo. -
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SITE VISIT REPORT
’DECISION POINT: PAROLE RELEASE

UNITED STATES PAROLE COMMISSION

WASHINGTON, D. C.

SITE VISIT: June 28 - 29, 1978

INTERVIEWER: Jerome R. Bush

CONTACT PERSON: Dr. Peter Hoffman
Director, Research Unit

United States Parole Commission
Tele: (202) 724-3095
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Overview

Of all the sites contacted in the national survey, the classification
program of the U.S. Parole Commission--the Federal Parole Guidelines--is by
far the most extensively researched and best documented. The original re-
search upon which the Federal Paroie Guidelines are based was first published
by the NCCD in a series of thirteen supplemental reports plus a summary docu-
ment, "The utilization of experience in parole decision making."1 Several
of these reports subsequently appeared in the profegsiona] criminal-justice
journals. Most recently, a revised and updated account of this work has
been published in a book by Don Gottfredson, Leslie Wilkins, and Peter Hoffman,
Guidelines for Parole and Sentencing (Lexington, Mass.: D.C. Heath and Co.,

1978). Numerous documents detailing specific aspects of the guidelines'
development and application have also appeared under the ccver of the

U.S. Parole Commission Research Unit, directed by Dr. Peter Hoffman. In
addition, accounts and descriptions of the federal parole system are con-
tained in official government publications issued by the U.S. Department of
Justice.

Due to the wealth of documentation on the federal parole system, this
report relies heavily on already published materials. A]though the national
survey staff did conduct on-site interviews, much of this report contaiﬁs
excerpts or paraphrasing from documents indicated above. Where this is the
case, footnotes indicate the specific sources of the excerpted or paraphrased
materials. The national survey staff wishes to thank Dr. Peter Hoffman for
his generous assistance in reviewing this report and suggesting changes and
corrections. However, final responsibility for the descriptions and accounts
contained herein rests solely with the national survey staff.

The United States Board of Parole was created by Congress in 1930. In
1976, the Parole Commission and Reorganization Act (Public Law 94-233, effec-
tive May 14, 1976) retitled the agency the United States Parole Commission.
Placed within the Department of Justice for administrative purposes, the

1. Don Gottfredson, Leslie Wilkins, Peter Hoffman, and Susan Singer, “The
utilization of experience in parole decision-making: a progress report,"
monograph (Davis, Ca.: NCCD Research Center, 1973).
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Commission is an agency with independent decision making powers set forth by
statute. The Commission has parole jurisdiction over all federal prisoners
wherever confined, and continuing jurisdiction over those refeased

on parole or as if on parole (mandatory re]éase).2

The Parole Commission and Reorganization Act of 1976 provided for; (1)
the\estab]ishment of five regions, (2) the use of hearing examiner panels to
conduct parole interviews and revocation hearings, (3) the establishment of
explicit guidelines for decision-making, (4) the requirement of written rea-
sons for parole denial, and (5) a two level appeals‘sysfem. Each regional
office is responsible for the parole functions pertaining to federal prisoners
corifined in any of the correctional institutions within its boundaries. Each
office also has jurisdiction over all federal parolees and mandatory releasees
within its boundaries who are supervised by United States Probation Officers
assigned to the U. S. Courts.3 According to statute, the probation officers -
function as "parole officers" for federa]?prisoners. Reports concerning the
adjustment of parolees and mandatory releasees are prepared by the prabation
officers and submitted to the Commission..

Under the Parole Commission and Reorganization Act, a corps of hearing
examiners was established and assigned to the regional offices. One examiner
in each %egion is designated as an administrative hearing examiner and, under
the direction of the regional commissioner, supervises the staff assigned
to the region. Two examiners and the chief hearing examiner remain at head- -
quarters in Washington, D.C. Operating out of the regional offices, hearing
examiners conduct personal hearings with federal prisoners who are eligible
by Taw fqr parale consideration. One component of the parole hearing
is the computation of the Salient Factor Score as a form of risk assessment.
Hearing examiners also conduct personal hearings with alleged parole or man-
datory release violators retaken on the basis of a Warrant or summons issued
by the Commission. Examiners travel in two-person panels to each of the

Bureau of Prisons institutions on a bi-monthly schadule. They also hold hear-

2. "The United States Parole Commission: July 1, 1973 to September 30, 1976."
U.S. Department of Justice (March 30, 1977), p. 2.

3.  Ibid., p.8.
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ings as required at certain state institutions where federal prisaners may be
confined. The examiners may recommend to grant, deny, rescind, or revoke
parole; prisoners are informed orally of the reasofis for the decision imme-

diately following the hearing. After review of tﬁe recommended
decision at the regional office, a written notice containing reasons for the

decision follows on an official notice of action. ;f the Regional Commissioner
wishes to reverse a recommended decision of the paniél or to modify it outside
certain prescribed 1imits, he must refer the case t¢ the Commissioners sta-
tioned in Washington, D.C. for a concurring vote. .

The Parole Commission and Reorganization Act provides for nine commis-
sioners, appointed by the President with the advice and consent of the Senate,
with one commissioner designated as chairman. Each of the five regiona] offices
of the Commission is under the supervision of the chairman, and three com-
missioners comprise a National Appeals Board in Washington, D.C. On a cooper-
ative basis, the commission uses the services of staff employed by the Bureau
of Prisons who are assigned to correctional institutions throughout the nation.
This staff prepares classification summaries, progress reports, and other re-
ports concerning parole app]icants.5

The Instrument and Its Development

In the late 1960's and early 1970's, the U. S. Parole Board was increas-
ingly faced with criticism that its decision making practices were arbi-
trahy and disparate. 1In 1972, the Research Center of the National Council on
Crime and Delinquency received a three year grant from the National Institute
of Law Enforcement and Criminal Justice of LEAA to collaborate with the then
United States Board of Parole on a project entitled "The Utilization of Exper-
ience in Parole Decision-Making." The basic objective of the project was to
develop, test, and demonstrate programs of improved information for parole
decision making. The specific goals were to provide objective, relevant in-
formation forﬁindividual case decisionsy to summarize experience with parole
as an aid to improved policy decisions; and to aid paroling authorities in

4.  Ibid., p. 9.
5.  Ibid., p. 9.
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more rational decision-making for increased effectiveness of prison release
procedures. To achieve these goals, the project was designed to: (1) define
parole objectives and informaticn needs, (2) describe parole decisions, (3)
test relations between information available for parole decisions and the out-
comes of those decisions (whether persons are paroled, mandatorily released,
or-discharged), (4) present relevant information quickly when needed for de-
cisions, (5) develop procedures for policy control, (6) evaluate the utility
of any new procedures developed, and (7) disseminate the results to parole
systems throughout the country.6

One of the outcomes of the project was the development of an actuarial
risk assessment instrument (experience table) termed a "Salient Factor Score"
(SFS) for making parole prognosis assessments. The SFS is used in a matrix
format with a severity of>offehse scale to establish parole decision-making
guidelines, that is, the customary length of sentence to be served prior to
release. The U.S. Parole Commission Guideiines for Decision-Making is present-
ed in Table 1 as an example of a decision-making matrix. The vertical axis
of the matrix defines the severity of the inmate's present offense by grouping
offenses into seven categories of offense severity from lowest to greatest.
Examples of common offenses that are placed in each category are listed in
Appendix A. Severity ratings for offense behaviors not 1isted are determined by

~ comparison with similar offense behaviors which are shown. On the horizontal

axis of the guideline matrix, four categories of parole prognosis from very good
to poor are shown along with the SFS ranges associated with each category. The
actuarial device called the Salient Factor Score which contains seven predictive -
items is shown in Table 2. |

For each combination of offense severity and offender parole prognosis, the
matrix provides a decision guideline range. This decision range specified custom-
ary paroling policy in terms of the number of months to be served before release
(subject to the limitations of the judicially imposed sentence), assuming the
prisoner has demonstrated good institutional behavior. For example, an adult
parole applicant with a "low moderate® severity offense (such as forgery of less
than $1,000) and "good" parole prognosis (an SFS of 6-8) might expect to serve
12-16 months before re]ease under this explicit policy.

6.  "Utilization of experience in parole decision-making," op. cit.
pp. 18-21. ‘

]
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" Table 1

"U.S. Parole Commission

Guidelines for DecisipneMakjng:

Months to be Served before Release

» Parole Prognosis Salient Factor Score
Sevefity of Very Good - Good -Fair - Poor -

0ffense Behavior L (1]f9) 1 (8-6) (5-4)  :(3—0l

| Low ‘ - 6.-10- 8 -12 10 - 14 ,‘,]2 -.18
lsow Mo&erate | - .8 - 1? “ ]?’_ 15‘: 1§‘— 20 ’_20 - 28
Moderate 12-16  16-20 20-24 24 -32
HHigh | ‘ 16 - 20 - 20 - 26 " 26 - 34:, 34 - 44
Very High 26 - 36 3 - 48 48 - 60 - 60 - 72
Greatest I - 40’4,55,  55-70 70-8 85-110
Greatest Il L , Greatér than,above—-however,’specific‘ranges

i ot imited number of
are not given due to the limited numb o
cases ang the extreme variation poss1b1e within
the category. S :
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TABLE 2
CURRENT (7-ITEM) SALIENT FACTOR SCORE

Register Number Name

Ttem A

3

No prior convictions (adult or juvenile)
One prior conviction = 2

Two or three prior convictions
Four or more prior convictions

Item B

non
o-—l

No prior incarcerations (adult or juvenile) = 2
One or two prior incarcerations = ]
Three or more prior incarcerations = 0

Ttem C

-Age at first commitment (adult or juvenile):

26 or older = 2
18-25 =1
17 or younger = Q

Item D*

Commitment offense did not involve auto theft or
check(s) (forgery/larceny) = 1 ‘ '

Commitment offense involved auto theft (X), or
check(s) (Y), or both (Z) = 0

Item E*

Never had parole revoked or been committed for a
new offense while on parole, and not a proba-
tion violator this time = 1

Has had parole revoked or been committed for a
new offense while on parole (X), or is a proba-
tion violator this time (Y), or both (Z) = 0

* Note to Examinérs: If item D or E is scored 0

box.

-97-

» place the appropriate
letter (X, Y or Z) on the line to the right of the
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TABLE 2 R
CURRENT (7-ITEM) SALIENT FACTOR SCORE - --
Page Two ‘ C

Item F

No'history of heroin or opiate dependence = 1
~ Otherwise = 0

Item G

Verified employment (or full-time school attendance) o

for a total of at least six months during the
last two years in the community = 1
Otherwise = 0

Total SCore-—---——--—-5—------—--»-----+-—4-f-—§f—--—--
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A "very high" severity offense/“pg@?% paro]e.prognosis case (such as armed
robbery combined with an SFS of 0-3), on the other hand,might expect to

serve 60-72 months in the absence of exceptional circumstances. For the
greatest severity cases like murder and kidnapping, there are no upper guidé-
line 1imit5‘specified. Consequently, decisions in such cases must be based

upon extrapolation from the guideline time ranges specified for very high
severity cases with similar prognosis and institutional characteristics.
Decisions outside the guidelines, either above or below, may be réndered for
"good cause" provided the reasons for the departure from customary policy aré
specified. Special aggravating or mitigating offense facfors, clinical judghent
(supported by specifics) that the prisoner is a better or worse parole risk

than the actuarial device indicates, or exceptionally good institutional program
achievement are factors which may justify decisions outside the guidelines.

Based upon research of the Utilization of Experience in Paro1e Dec1s10n—
Making Project, the Parole Commission Taunched a pilot implementation study
which included: (1) paroTe hearings conducted by panels of two hearing examiners,
(2) provision of written reasons in cases of parole denial, (3) an administrative
review process, and (4) the use of the decision guideline matrix. From the
pilot study, revised decision-making procedures incorporating the above features
(including the guideline matrix for parole decision-making, shown in Table 1)
were developed and expanded to apply to all federal parole decisions in October,
1974. To facilitate systemwide iﬁbiementation’of'the parole guidelines, the
Research Unit of the Parole Commission deve1bped a Guideline Application Manual
which specifies: (1) the purpose and procedures for completing the guidelines,
(2) definitions and procedures for'determinihg the offense severity rating
and the SFS, and (3) factors relating to parole decisions outside the sentencing
guidelines. . The guidelines are reviewed periodically by the Commission and
revised as circumstances warrant. The instructions for the assignment of an
offense severity rating and an SFS are specific in that hearing examiners are
not allowed to use discretion or subjective judgment in deriving them. Subjective
judgment is permitted only in determining a c1assification_when the situation is
not specifically covered by the manual. Derivation of the SFS is rigidly controlled
by the instructions, eliminating the use of informal definitions and procedures.
A1l information provided by the inmate must have verifying documentation. The

) -99-
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Guideline Application Manual points out that the SES-may .be overridden, .
where warranted, provided that the rationale for such .action is documented.

Inter-rater reliability.is not seen as.a serious problem in deriving the
SFS, though there have been instances in which hearing examiners have assigned
different scores to.the same case. The Research Unit of the Commission is
currently investigating .the reliability of hearing examiners in computing the
SFS, severity ratings, and using the guidelines Matrix. _ .

The currently emploved instrument for pgro1e prognosis, the Salient Factor
Score, was the end product of an extensive developmental process by the Parole
Decision-Making Project. An- experimental, 11-item sca]é was originally employ-
ed from October, 1972 to Septembér,A1973, when. the change was made to a 9-item
scale (see Table 6). Extensive research and .experience with the 9-item scale
resulted in further refinement_to,phe 7-item scale (Table 2) which has been
used from 1977 to the present. . | SR

Three samples were utilized in the research design for the construction _
and validation of the items in . the instruﬁent,: Sample A, with.902 subjects,
was used as the construction sample and consisted of a.25% sampling .of all
persons released from federal prisqnsuby_paro]e,.mandatory release, or expira-
tion of sentence during the first six months of 1970. .Sample .B, consisting of
919 subjects, was used as a validation sample and consisted of an additional
25% sampling of inmates released during the same period. = An additional valida-
tion sample (Sample C) consisted of a similar 20% sample of 662 inmates re-
leased during the second six months of 1970. . The three samples were selected
by including all cases whose prison identification numbers ended in selected
digits. This method is assumed to reasonably represent .random assignment of
subjects.7v SR . .

A staff of research clerks completed. a code sheet containing 66 items of
background data from the prison-parole file for each inmate in the three
samples. These items included information about pnesent offense, prior crimi-
nal record, age, education, émp]oyment:recqrd,.past.and projected living arrange-

7. Peter Hoffman and James Beck, "Parole decision-making: A salient factor
score," dournal of Criminal Justice, Vol. 2 .(1974),. pp. 195-206.
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ments, and prison conduct. This information was believed by staff to be pre-
dictive of release outcome. Information about performance after release was
also coded using a two-year follow-up period from the date of release. If the
subject was released with parole (ar mandatory - release) supervision, fo1]dw-up
was obtained from the prison-parole file. If the subject was- released without
supervision or if supervision was terminated prior to the end of the follow-up
period,fo]iwaup information was obtained from the subject's "rap sheet" pro-
vided by the Federal Bureau of Investigation.8

The primary outcome criterion measure agreed upon by the project and
parole board staff was a dichotomous favorable-unfavorable release outcome.
The criteria for a favorable outcome were: (1) no new convictions resulting
in a sentence of 60 days or more, (2) no return to prison for a technica?
violation, and (3) no outstanding absconder warrant, all within two years
from date of release. The criteria for an unfavorable release outcome would
be a violation of any of these three conditions. The utilization of criterion
measure permitted the evaluation of outcome for all cases whether released
with or without parole (or mandatory release) supervision, with a uniform
two year follow-up period for each individua].9

After a review of the predictive power of a number of mathematical methods
for combining predictive items, the project staff se]ected the analytical
methodology commonly known among criminological researchers as the "Burgess”

method. This method, which employs a number Qf equally weighted dichotomous
items, tends to predict as well on validation samples as the more mathematically

sophisticated methods, such as multiple regression or configural analysis.

While the more sophisticated methods produce a higher correlation on the con-
struction sample, there tends to be considerably greater shrinkage, that is, loss
in predictive power as evidenced by a lower correlation coefficient, when ap-
plied to a validation sample. Given this equality in predictive power, the
Burgess method was chosen because of its simplicity and ease of calculation in
"field" usage. Errors resulting from inaccurate coding or incorrect mathema-
tical calculation in the app]ication.of an actdaria] device produce the same

8. Ibid., p. 196.
9. Ibid., p. 196.

-101-

2ot

T
¥




SRPRECENAR RGN AW

) i i J ethod
effect as error inherent in the instrument itself. Since the Burgess m

requires only dichotomous (or in this case, tr?chotOmous? cod;nge:n? simple
addition, the probability of coding or tabulation err?r is r? uced. y

; The nine items or salient factors (and their associated d1chotom3? _B)
trichotomous values) included in the research 1?strument (éee App?n ;Sded N
were selected from the 66 variables or combinations of variables incluc

ables was cross-tabulated with the criterion measure. o
-5

i ' ble) outcome after release (chi-sq

dicted favorable (or unfavora . - e SRArE 8 the. .
' ingled out for possible inclusion in
.05 Tevel or less) were sing | s et
i i final nine were chosen by a proce

From this pool of items, the ! ' P | .

Items such as race or prior arrests not leading to convictions were exclu

i in
even though predictive, if they were judged to pose ethical problems for use

‘ ] did
individual parole selection decisions. Factors were also excluded if they

not appear frequently enough to be useful, like history of escape,hor 1I thei't
i i i - included, such as longe
bstantially with items already inc .
appeared to overlap su | ! . e
jzb held and employment during last two years. The nine items se1e;te: o
combined both statistical findings and the judgment of the researchers.

In a slight departure from the Burgess method, the first two items were

i se 0, 1 or
classified as trichotomous rather than dichotomous. They are scored

. . . s d ine
2 to achieve finer discrimination and weighting for prior conv1:tlons a;] "
i i i i avorable out-
i ification with the highest proportion o
carcerations. The classifica 'of . . st
i i j ber. The remaining items in the in
comes is given the h1ghes§ num . e
scored 0 or 1. This produces a scale with a range of possible va]uestfr;:so
11:  the higher the score, the greater the proportion of favorable outco
2
redicted. | .
i This nine item instrument (Appendix B) was used to calculate a scor? t
each case in the construction sample (Sample A with 902 subjects). Apﬁ1nfirst
biserial correlation of .318 between scores and outcome resulted. For t e-
validation sample (Sahp]e B with 919 subjects), a point biserial corre1at1gn

10. Ibid.; pp. 196-197.
1. Ibid., p. 197.
12.  Ibid., pp. 197-200.
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of .283 was obtained. On the second validation sample (SampTe C with 662
subjects), a point biserial correlation of .270 was found. Combining the
two validation samples (N = 1,587) produced a point biserial correlation
It should be noted that the maximum possible point biserial is

varies with the proportion of success/failures in the Outcome measure. For
the three samples, the maximum point biserial correlation possible would be
approximately .75.]3

Table 3 displays the distribution of scores and outcomes for the con-
struction and combined validation samples. The range of possible scores for
both samples was 0-11. The validation study with the two samples did not
result in any changes in the predictive items comprising the Salient Factor
Score, their definitions, or weighting.

For operational yse in conjunction with decision guidelines (discussed
previously), the Salient Factor Score range was collapsed to form the fouyr -

The cut-off scores for the four categories were selected by the board and
project staff based upon supplemental research (to be discussed subsequently)
which showed decade level breaks in the Percentage of favorable outcomes on
three criterion measures for each range of Salient Factor Scores. Table 4
also shows the Percentage of favorable outcomes for the construction and com-
bined va1idati6n samp]es'for each of the foyr Score range categories.

’ An alternative measure of Predictive efficiency, the Mean Cost Rating
(MCR), was calculated based on the collapsed Scores and is also shown in
Table 4. The MCR is defined as a measure of "cost" versys "utitity",
is defined as the proportion of unsuccessful candidates eliminated when a cut-off
score is used; cost is the proportion of Successful candidates rejected. The

MCR for this instrument produced a coefficient of .36 on the construction saﬁp]e,
.33 on the first validation sample, .32 on the second validation sample, and

-32 on the combined validation samp]es.]4

13. Ibid., p. 200.
14, Ibid., p. 200.
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.~ TABLE 3

- SALIENT FACTOR SCORE/OUTCOME‘DISTRIBUTION‘

4

><
N

Sign.
Level

% Favorable
Outcome

Construction
Sample

44

A%

34

40

N

.0%

85

57.5%

N=134

60.3%

N=146

61.5%

N=122

72.0%

N=107

83

N=

A%

77

79

fl

N

3%

82

90. 6%

N= 53

100

. 0%

191

.318

126.904

.001

902

{Outcome

( Combined

% Favorable

Validation

Sample

53

=
1]

2%

62

50.

N=158

61.0%

N=200

66.3%

N=246

70.7%

N=225

76.3%

N=169

78

N=

.0%

159

84

N=131

.0%

83,7%

N= 92

| 94.7%

N= 94

100

=
i

.0%

M

277

97.506

.001

1581

A

an’ )
g

.
e

o
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TABLE 4

SALIENT FACTOR COLLAPSED SCORE/OUTCOME DISTRIBUTION

e

. - Very
Poor Fair Good Good
(0-3) (4-5) (6-8) (9-11) MCR
% Favorable |
Outceome 49,8% " 60.8% 77.4% 93.0%
.36
‘ N = 902
Construction | N=253 N=268 N=266 N=115
Sample (28%) (30%) (30%) (13%)
% Favorable
Outcome 55.4% - | 68.4% 79.1% 91.2%
' .32
: : ~ N =1581
Combined B
. . ‘ N=424 N=471 N=459 N=227
Validation 574 angy - 0 9
Sample (27%) (304) (29%) (14%)
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A supplementary validation study of the Salient Factor Score was con-
ducted with a 30% sample (N = 1,138) of federal prisoners serving maximum
sentences of more than one year andkone day who were released to the commun-
ity during the last six months of 1971.]5 This validation study employed a two
and three year follow-up period, as well as three criterion measures of favor-
able/unfavorable outcome: (1) new commitment, (2) new conviction, and (3) new
arrest.

Table 5 displays the percent of favorable outcome by Sa]ient Factor

Score (using a three year follow-up period) for each of the three criterion
measures selected. As can be readily seen, the percentage of cases with

favorable outcome decreases rather consistently as one moves from higher to
lower Salient Factor Scores, regardless of criterion measure used. The point
biserial correlation coefficients (.32, .37, and .38) and the Mean Cost Rat-
ings (.37, .41, and .40) obtained for the criterion measures are comparable

- to those of other prediction studies. This additional validation sample thus

adds to the evidence that the Salient Factor Score is able to distinguish

among risk groups.16

Implementation of the Instrument

The nine-item Salient Factor Score instrument developed by the research
project was presented first to the Research Cbmmittee of the Board of Parole,
and then to the full board. It was adopted for operatjonal use with several
minor modifications. As noted previously, the 0 to 11 point scale range was
collapsed to form a four category risk scale of parole prognosis. The defini-

tions of two items were also modified s]ightTy for‘operationa1 usage. For example,

Item E (parole revocation) as originally coded did not include a new cormitment
unless it resulted in formal revocation. . However, it is krown that parole vio~
Tation warrants are often withdrawn if a parolee receives a substantial sen-
tence gn a new charge. Consequently, a definition of "parole révoked or new

15. ~ The validation study is reported .in Peter Hoffman, Barbara Stone-Meierhoefer,
and James Beck, "Salient factor score and release behavior:-three validation
- samples." United States Parole Commission Reséarch Unit, Report Fifteen,
August, 1977, p. 2.

16. Ibid., pp. 5-6.
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TABLE 5
PERCENT FAVORABLE OUTCOME BY SALIENT FACTOR SCORE
1971 RELEASEES

(Three Year Follow-Up)

Criterion Mea-  Criterion Mea- Criterion Mea-

O I - J S

Salient Factor sure (No New sure . (No New sure (No New .
Score Commi tment ) Conviction) Arrest) N
. Yerywood (9] ®AS _er7 @l .
11 92.0 92.0 84.0 25
10 95.5 94.0 86.6 67
9 95.3 91.9 80.2 86
Good (8-6) .. 75.3 70.3 61.9 344
8 80.0 78.8 70.6 85
7 74.6 69.3 63.2 114
6 73.1 66.2 55.9 145
Fair (5-4) 60.3 54.3 42.7 335
5 © 63.0 58.0 45.7 162
4 57.8 50.9 39.9 173
Poor (3-0) ] 49.8 39.9 28.8 281
3 55.3 44.0 32.6 141
2 44.1 36.0 26.1 1
1 42.9 32.1 21.4 28
0 -- -- ' -- 1
A11 Scores 67.7 61.6 51.4 1,138
Mean Cost
Rating (MCR) .37 .41 .40
Point Biserial
Correlation .32 .37 .38
(Ppb)
-107-
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commitment while on parole" was deemed more appropriate.]7 Also incorporated
at this time was the provision for clinical override of the Salient Factor
Score; if the examiner panel feels that the Salient Factor Score is substan-
tially inaccurate, it may substitute its.clinical judgment provided it gives
a written explanation and justification.

This Salient Factor Score instrument (shown in Table 6) was used in making
federal parole decisions throughout the United States between October,1973 and
March, 1977. At that time,it was replaced by the mbdified\seven item score
instrument shown in Table 2. After a review of the functioning of the original
“instrument by the Commission and the Research Unit, it was decided-to eliminate
Items G (education) and I (post-release living arrahgéments)‘since_they over-.
Tapped (were correlated) with other items and thereby provided no additional
increment in predictive power for parole prognosis. The modified instrument
(Table 2) also expanded the weighting structure for certain items to gain finer
predictive discrimination. Item A (prior convictions) was expanded to a four
point score scale (0-3), and Item C (age at first commitment) to-a three point
score scale (0-2). 1In Item D (auto theft), forged or stolen checks were added,
and the dichotomy of Item E (parole revocation) was expanded to include current
1ncarcerat1on for probation violation. :

As indicated previously, a Salient Factor Score (or1g1na1 and rev1sed)
has been used as an aid in all federal parole decisions since October,1973.

In eonjunction wfth offense severity, Board members and hearing examiners
using the instrument to make parole decisions appear well satisfied with its
performance. A few hearing examiners have expressed nhe view that: (1)
more weight should be given to a long prior criminal record in making parole
decisions and (2) the instrument would be more powerful if inmates were .not
informed of the results, thus'opening up screening to manipu1a€§on. In addition,
hearing examiners have stated that use of the instrument provides considerable
" substantiation for their parole decisions while not intruding upon their sphere
of competence since clinical override is available. The hearing examiners;eleo
feel that the SFS is an accurate predictor of risk (parole outcome):

17. "Parole decision-making: A salient factor score," op. cit., pp. 200-202.
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TABLE 6 -
9-ITEM SALIENT FACTOR SCORE

Case Name Register Number

Item A

No pricr convictions (adult or juvenile) =
One or two prior convictions = 1
Three or more prior convictions = Q.

[tem B ' i

-~ No prior incarcerations (adult or Juvenlle)
One or two prior incarcerations = 1 |
Three or more prior incarcerations = 0

Item C

Age at first commitment (adult or Juven11e)
18 years or older = 1
-Otherwise = 0
Item D

Commitment offense dfd not involve auto theft = 1
Otherwise = 0

Item E
Never had parole revoked or been committed for
a new offense while on parole = 1
Otherwise = 0
Item F

No history of heroin or opxate dependence = 1
Otherwise = 0

Item G

Has completed 12th grade or rece1ved GED = 1
Otherwise = 0

-109-.
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TABLE 6
9-ITEM SALIENT FACTOR SCORE

‘Page Two

Item H

Verified employment (br full-time school attendance)
for a total of at feast six months during the last

two years in the community = 1
Otherwise = 0 - :

Item I , wy

Release plan to 1ive with spouse and/or children = 1
Otherwise = 0 Sk

4

Total‘Storee----------—----«-5--}-4--4--#f?-4--F%+—?--f—-—--é--e- =
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The need for greater consistency and increased equity (reduced sentence
disparity) in parole decision-making-has- Tong been acknowledged, and the use
of the Salient Factor Score- to provide decision guidelines appears to be ac-

cepted asfserving this need. "By articulating the weights: given to the major

criteria considered for‘paro1e,(the probability of recidivating or violating
the conditions of parole, and.the,seVerity,of-the current offense), the Parole
Commissicn can allow interested individuals and organizations to assess the
rationality and’appropriateness,of.its policy regarding parole decision making.]8
Prior to the mandated use of the Salient Factor Score for parole decision
making in the Parole Commission and Reorganization Act of 1976, the instrument
was reviewed by the agency legal staff to assure that the inmate's constity-
tional rightsAwefe not violated. The research staff had previously eliminated
discriminatory items such as race, and arrests with no subsequent conviction,
There has been/considerab1e Titigation in the area of the paro1e decision
process since the introduction of the parole guidelines. Every court which
has COnsidgFed challenges to the use of the guidelines has found them to be
cons}stent/with the statutory criteriakar parole.. Challenges in Titigation
concerning the guidelines have primarily dealt with the issue of what types
of information may be utilized in order to render a decision within or outside
the range suggested,by,the guidelines. Courts have held that the Parole

- Commission is entitled to consider the same scope of information available to

Judges at sentencing in,its‘determination of whether the inmate should be
paroled. To prevent the possible use of inaccurate information, the Commission
apprises the inmate of all informatioquutilized in.such a decision and gives

“him the opportunityftO»provide}information~in‘rebutta] and on appeal. The Parole
- Commission and Reorganization Act specifically states that the prisoner shall be

provided with reasonable accesy (subject .to certain exceptions) to any report or
other document that is used in making the parole release determination. !’
In October 1974, the Commission imposed.the requirement that inmates be

-given reasons for parole denjal. Prior-to this, the Commission litigated the

18.  "Utilization offexperience," op. cit., p. 57.

19, "The U.S. Parole Commission," op. cit., pp. 13-15.
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question of what legal requirements applied to issuing these reasons. Since

the Commission adopted the reasons requirement, the bulk of the litigation )

has focused upon the sufficiency of the stated reasons. The Parole.Board's
policy had been to first determine, and then apprise the inmate of, the appli-
cable guideline range for his case. The Board also reviewed al] relevant in-
formation to determine if a decision outside the suggested range was warranted.
If such a departure appeared appropriate, the inmate was provided with the in-
formation which justified going outside the suggested range. This procedure

has been written into the new parole statute and has been upheld in 1itigation.20

The Screening and Decision Process

Hearing examiners require approximately 40 minutes per case to reach a
parole decision. This includes assessing the required records, calculating
the Salient Factor Score, and consulting the gUide]ines for tne'normal length

-of sentence to be served before release. The. information required to complete

the SFS is contained in the inmate's record at the institution. - Calculation of
the score itself only requires about five‘minutes.- A1l the required information
is normally available, but a missing Presentence investigation report can result
in a delay in the parole decision.

~ The entire parole hearing process is carried out at the institution by
the two member hearing examiner'panei. There are 15 panels that conduct approxi-
mately 16,000 hearings per year. With~this caseinad, delays in parole decisions
do occur. During the hearing, the offender plays an active role in providing
information (which is verified) necessary to make a decision. As discussed pre-
viously, the inmate is informed of the parole decision, and the reasons if parole
is denied. Dissatisfied inmates may ask the regional commissioner-for reconsid-
eration of a parole decision;vif an inmate is still not satisfied, he may direct
further appeals to the Nationa} Appeals Board in Washington,»D.C.

In about 20% of theyeaSes, discretion to render a decision-outside the
guidelines is exercised. Examples of customary reasons for decisions outside the
guidelines are given in the "Guideline Application Manual: U.S. Parole Commission
Report No. 16, November, 1977." |

20.  Ibid., p. 14.

——
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Results and Impact

Paro]e‘Commission and Reorganization Act of 1976, A1l court litigation has
upheld the use of the guidelines by the Parole Comm

ission as being consistent
with the statutory criteria for parole.

The use of the Salient Factor Score (and guidelines) does increase case

processing time, but it has imposed no undue administrative burdens. As with

most predictive devices, outcome forecasting involves some degree of error.

However, reference to the criterion measure of "no new conviction" in Table 5
shows that 92.7% of the releasees with a Salient Factor Score of 11-9 were not
convicted during‘the third year follow-up period. In contrast, only 39.9% with

scores of 0-3 were not reconvicted. Though some degree of predictive error is
still present, Commission officials contend on the basis ¢of these results that

the Salient Factop Scale performs quite acceptably in discriminating nigh from
Tow risk offenders.

-113-
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APPENDIX A

GUIDELINES FOR DECISION MAKING (Effective 11/1/77)

. [Guidelines for Decision Making, Customary Tota1 Time To Be
Served Before Release (including jail time)]

OFFENDER CHARACTERISTICS :

OFFENSE CHARACTERISTICS: ‘ . .
Parole Prognosis (Salient

Severity of Offense Behavior

(Exampies) - : - Factor: Score)
' Very :
.Good | Good Fair Poor
11-9 8-6 5-4 3-0
Low '

"~ Escape [open institution or program,
(e.g., CTC, work release)--absent
Tess than 7 days]
Marijuana or soft drugs, simple pos- _
session (small quantity for own use)
Property offenses (theft or simple pos-
session of stolen property) less

“than $1,000.

6-10 8-12 10-14 12-18
‘months months months months

Low ‘Moderate

Alcohol law violations

Counterfeit currency (passing/posses-
sion less than $1,000)

Immigration law violations .

Income tax evasion (less than $10,000)

Property offenses (forgery/fraud/theft
from mail/embezzlement/interstate
transportation of stolen or forged
securities/receiving stolen property
with intent to resell) less than
$1,000

Selective Service Act violations

8-12 12-16 16-20 20-28

months months months months

Moderate :
Bribery of a public official (offering '
or accepting) -
Counterfeit currency (passing/possession
© $1,000 to $19,999)
Drugs: Marijuana, possession with in-
tent to distribute/sale (small
~scale, e.g., less than 50 1bs.)
"Soft drugs", possession with in-
tent to distribute/sale (less
. than $500) -
Escape (secure program or institution,
or absent 7 days or more--no fear or
threat used)

12-16 16-20 20-24 24-32
months months months months

(continued)
114~

APPENDIX A

GUIDELINES FOR DECISION MAKING
Page Two

OFFEN§E,CHARACTERISTICS: :
Severity of Offense Behavior
(Examples)

OFFENDER CHARACTERISTICS:
Parole Prognosis (Salient
Factor Score)

]

Very
Good  Good Fair Poor
11 -9 8-6 5-4 3-0

(Moderate—-continued)

Firearms Act, possession/purchase/sa]e
(single weapon: not sawed-off shot-
. gun or machine gun)
L.ncome tax evasion ($10,000 to $50,000
&@111ng threatening communication(g) : : ’ '
isprision of felony 1216 16-20 20-24 24
Property offenses (theft/for : ‘ "th
. gery/fraud months months months
embezz1ement/1nterstate trangporta-/ " nonths
:;on_of stole? or forged securities/
celving sto en. property)$1,000 1
Smugg]1ng/transportjng‘of a]ign(s)‘\to $19,999
Theft of motor vehicle (not multiple
theft or for resale) ‘

High
Counterfeit currenc assi i
. $20,000 to $100,%Oé§ Hingrpossession
Counterfeitin (manufacturing)
Drugs: Marijuana, possession with in-
tent to distribute/sale
(medium scale, e.g., 50 to
15999 1bs) '
““ngttdgugz? possession with in-
ent to distribute
. to $5,000) fsale ($500
Explosives, Possession/transportation
* Firearms Act, pOssession/purchase/sé]e
(sawed-gff shotgun(s), machine gun(s)
MangrAgg]%1p]$ weapons )
NO Torce - commerci
; Theft of motor vehicle forrgggglgurposes)
Property offenses (theft/forgehy/fraud/
embezz]ement/interstate transportation
of stolen or forged securities/receqy-

| ing stolen propert ~
L_A §100. 090 perty) $20,000 to

16-20 20-26 26-34 34-44
months months months months

Iy

(continued)
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Page Three

OFFENSE CHARACTERISTICS: |
Severity of Offense Behavior

OFFENDER CHARACTERISTICS:
Parole Prognosis (Salient

Robbery (weapon or threat)
Bréaki%g and entering (bank or post |
office--entry or attempted entry
vault) . S
Drugg: Marijuana, possession with in-
) © ‘tent to distribute/sale
(large scale, e.g., 2,000
lbs. or more) .
"Soft drugs”, possession with
intent to distribute/sale
(over $5,000) . o
"Hard drugs", possession with
intent to distribute/sale
(not exceeding $100,000)
EXtortion(f )
n Act (force
yigperty offenses (theft/forgery/

ortation of stolen or forged secur-
?ties/receiving stolen property)
over $100,000 but not exceeding
- $500,000 :

(E Tes) Facter Score)
Examples | >
| Very .
Good Good Fair  Poor
11. - 9 8-6 5-4  3-0
Very High

fraud/embezzlement/interstate trans- -

26-36 .36-48 48-60 60-72
months months months months

‘|Greatest I

“pon fired--no serious injury) _
Exp?osive detonation‘(jnvgly1ng poten-
tial risk of physical injury to
- person{s)--no serious injury
occur?qd%t- Te instances--2-3)
obbery (multiple Istances--2- |
ﬁgrd diugs (possession with intent to
distribute/sale--large scale, e.qg.,
over $100,000)

Sexual Act--force (e.g. forcible rape

Aggravated felony (e.g., robbery: wea-

months months months months

40-55 55-70 70-85 85-110

(continued)
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GUIDELINES FOR DECISION MAKING
:Page Four
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OFFENSE CHARACTERISTICS:
Severity of Offense Behavior
(Examples )

OFFENDER CHARACTERISTICS
Parole Prognosis (Salient

Factor Score)

Very
Good Good Fair  Poop
11 -9 8-6 5-4 3-0

Greatest I
Aggravated felony--serioys injury

e.9., ‘injury involving substantial
risk of death, or protracted dis-
ability, or disfigurement)

Aircraft hijacking

Espionage -

Kidnapping

Homicide (intentional or committed

during other crime)

——————

Greater than above--
however,,specific ranges
are not given due to the
limited number of cases
and the extreme variation
Possible within the
category,

Notes: 1.

These guidelines are predicated upon good institutiona]

conduct and program performance.

2. If an offense behavior is no
category may be obtained by
the offense behavior with th
haviors Tisted.

t listed above, the proper
comparing the severity of
0se of similar offense be-

3. If an offense behavior can be classified unﬂer‘more than
one category, the most serious applicable category is

to be used.

4. If an offense behavior involved multiple separate of-

"Soft drugs" include, but are not limited to, barbitur-

ates, amphetamines, LSD, and hashish

7. Conspiracy shall be rated for guideline Purposes accord-
ing to the underlying offense behavior if sych behavior
was consummated. If the offense is unconsummated, the
conspiracy will be rated one step below the consummated

offense.-

. | -117-

e e




i,

APPENDIX B

SALIENT FACTOR SCORE ITEMS
(9-Item Research Instrument)

A. Prior Convictions

Significance

2 R 0 X? Level
% 88.5% |  72.5% | 60.1% -
Success N=113 | N=202| N= o567 | 38561 -001
No prior convictions (adult or juVéni]e) =2
One or two prior convictions = 1
Three or more prior convictions = 0
B. Prior Incarcerations
: ' ' 5 Significance
2 1 0 A Level
% - 80.9% 66.4% 56.6%
Success | M =278 | N=244| N =380 | 42-924 -001
No pribr incarcerations (adult or juvenile) = 2
One or two prior incarcerations = 1
Three or more prior incarcerations = 0
C. Age at Commitment
e _ 2 Significance
T 0 X Level
5 71.0% 56.6% , A
Success N=635 | N=267 17,083 -001

Age at first commitment (adult
Otherwise = 0

or juvenile) 18 years or older = 1
‘ G :

Y

\ |
Ny
D. Auto Theft :
T 2 Significance
1. 0 X Level
% 72.:9% 52. 6% |
Success ~N= 630 N = 272 17.083 . 001

Commitment offense did not involve auto theft = 1

Otherwise = 0
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APPENDIX B~
SALIENT FACTOR SCORE ITEMS

(9-Item Research Instrument)
Page Two

F. Parole Revoked

~ Significance
1 0 G Leve]
% 73.4% - 62.3% | 38.299 001
Success N =617 N = 285 '
Never had parole revoked = 1
Otherwise = 0
F. Drug History |
| Significance
1 0 X2 Level
% '70-0% 54.3% 15'975 .00']
Success N=T714 N =188
No history of opiate or barbiturate usage = 1
Otherwise = 0
G. Grade Claimed
o Significance
1 0 X2 Level
% 72.8% 64.2% 5.886 05
‘Success N - 265 N - 637
Has completed 12th grade or received GED = 1
Otherwise = 0
H. Employment
: Significance
1 0 X2 Level
# 72.2% 60.9% 1.2.324 .00
Success N = 467 N = 435

Verified employment (

or full-time school attendance) for-a total of at

least six months during last two years in the community = 1

Otherwise = 0
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AP&ENDIX B ﬁ

SALIENT FACTOR SCORE ITEMS
(9-Item Research instrument)

Page Three

I. Living Arrangement

2 Sighificance
! 0 X Leve]
. 82.5% | 62.9% | .
Success N = 177 N =726 | 23-720 001

Release plan to 11ve‘w1th'spouse and/or children
Otherwise = 0
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SITE VISIT REPORT
DECISION POINT: PAROLE RELEASE

MICHIGAN DEPARTMENT OF CORRECTIONS

LANSING, MICHIGAN

SITE VISIT: June 14 - 16, 1978

INTERVIEWERS: Saul Geiser, Ph.D.
Marvin Bohnstedt, Ph.D.

CONTACT PERSON: Willjam L. Kime
Deputy Director, Program Bureau
Michigan Dept. of Corrections
(517) 373-0273
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Overview

The Michigan Department of Corrections has re?ent1y instituted ? new
classification system for screening offenders comm1?ted to Fhe.state‘s d
prisons. The most important feature Qf the system.1s.that.1t is de?1gne
to identify offenders who pose a high risk of committing violent cmmes.er
Historically, the prediction of violence or dangero?s?ess has prove21a Zdvz—
difficult problem, and some leading research author1t1es have recen- y e
cated abandoning the effort. Nevertheless, pre11m1nafy resglts co$1:g o
Michigan have been encouraging and haye rekindled n?t1ona1 11‘1ter‘escurate]y
possibility of developing c1assifjca§jon systems which ?an m?re.:? rately
identify the dangerous offender. In view of the potential s1.gn1d1ca]O o
the Michigan program, this report provides.a closer look at 1#5 evelop "

i i j d impact.
implementation, operation, an N |
It should be emphasized at the outset that the classification system

is still in somewhat of a shakedown phase. The system was initially devzl?z:j
for use in parole decision-making, and it has sinc? been.extended fo iizn of
of other types of correctional decisions as well, 1nc1ud1ng determina <
custody tevel, camp placement, and eligibility for workp?ss ?nd com::n D§r01e
residential centers. However, this report will focus primarily on the i
dEC1S;E2 3:2;?;:; Parole Board is one of the few civil service boards in :hif
United States. The seven member body is formally a-?art of the De?ar:mz:thor-
Cdrrections, but it is autonomous in the sense th?t it possesses f1:? s
ity over parole release decisions. Under the Michigan penal code, W Z { 'bafb]e
e e setsems e mastnin and miniman torns. Haxtnun e

i ' point between his maximum an . .
:oir;??nz;fZEs:2{ zith the exception of a few very serious ?rimés; arewzzt;:;1shed
by the legislature. Minimum terms are fixed by the senten?1ng J¢ zﬁ, e ey
at his discretion set as the minimum sentence up Fo.twotth1rds-o ' e entenc1;g
In addition, there are a variety of other comg]e?1t1esO;:SM1;tlzintz zhe m{nimum

i ct parole decision-making. Early par | .

iﬁi;jmng1iz Z::Etedpwith the concurrence of both the Board and the sizzinZLTg
court. On the other end, prisoners with life or very Tong senté2cz: g
cluding first—degree‘murdérers) may be paroled after ten years 1 e
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court enters no objections. Finally, prisoners who have accumulated "good
time" may have this deducted from both their minimum and maximum terms, These
complexities aside, however, the main function of the Board is to determine
when between the minimum and maximum to set the release date. L
Given the fact that the prediction of violent behavior is both a contro-

versial research area and one that has thus far achieved very limited results,
Michigan's decision to reopen this line of inquiry deserves some explanation.

" In addition to the desire to afford the public better protection against danger-
ous offenders, two other policy considerations were also important in prompting
Michigan officials to develop a predictive system: (1)

prison overcrowding,
and (2) the prospect of determinate sentencing.

Like those in many other states, Michigan prisons are badly overcrowded.
Despite efforts to develop community residential programs as alternatives to

incarceration, Michigan's prison population has continued to grow in recent

years even beyond existing bed Space capacities. In developing a new classifica-

tion program, therefore, one important aim was to relieve the probiem of prison
overcrowding by idenfifying "high risk," dangerous offenders and selectively re-
taining them in the system, while allowing "Tow risk," non-dangeorus offenders
(by far the most numerous category) to be paroled as soon as possible. Like
corrections officials in other progressive states, Michigan officials believed

that too many offenders who pose 1ittie or no social threat are needlessly

locked up, a procedure which is both wasteful of resources and ineffective in
reducing crime. As a result, their intention was to develop a classification
system based on the principle of selective incarceration of the "high risk"
offender, while permitting earlier release and/or community placement for
offenders who represent Tittle threat to public safety.

At the same time, however, Michigan officials were well aware that the
prediction of violence is a highly difficult and controversial subject due
primarily to the problem of "false positives." In the technical  language of
prediction research, "fa]se'positives" refer to individuals who are predicted
to be violent but subsequently turn out not to be. The problem is that through-
out the history of predictive research, violence has been vastly "over-predicted"
so that even the best prediction instruments identify three to four "false
positives" for every correct prediction, or "true positive." This problem has
led many leading authorities, most notably Norval Morris, to argue that prediction
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should be totally abandoned as a basis for criminal justice‘debisionﬁmaking
since decisions on that basis are more often unjustified than not: "As a
matter of justice we should never take power over the convicted person based

on uncertain predictions of his dangerousness."]

Nevertheless, while aware of such objections, Michigén officials were more
persuaded by a number of counter-arguments. First, as already noted, a predict-
jvely based classification system for reducing prison overcrowding possesses
great potential value. Second, countering Morris' argument that predictively
based decisions are legally unjustifiable, corrections personnel noted that
the proposed classification system would be applied only to those who had al-
ready been legally convicted and could not extend their terms beyond the maxi-
mum prescribed by law. Thirdly, preliminary research findings, to be described.
more extensively below, were very encouraging and suggested that given new re-
search techniques the level of predictive accuracy might be improved significantly
beyond that which other researchers had previously reported.

But of increasing importance to Michigan officials more recently has been
what they perceive as the alternative to a predictive classification system--
namely, determinate sentencing. Michigan, like many'other states, had been
considering proposals for legislatively-fixed prison sentences as a departure
from the existing indeterminate-sentence system, where the sentencing judge and
the parole board exercise cohsiderab]e discretion over the length of prison
terms. Corrections officials were opposed to these pnroposals, however, fearing
that they would be ineffective, would exacerbate the problem of prison overpopu-
lation, and would unduly restrict the scope of correctional authority. Their
argument has been forcefully articulated by Perry Johnson, Director of the De-
partment of Corrections, and his deputy, William Kime:

[To] abandon dangerousness entirely as a criterion_for.incarceration
is not a step which either can or should be taken in view of the real
world alternatives. The public demands and deserves protection from
crime. If the law enforcement community cannot provide this by acting

1. NorvaT Morris, "The Future of Imprisonment: Toward a Punitive Philosophy",
Michigan Law Review, Vol. 72, No. 6, May, 1964, p. 1173.
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selectively, then we are certain to see a state of repressive
legislation which applies generally. Ke will see an increase

in mandatory prison terms and in theijr Tength. In Michigan,

and ‘presumably elsewhere, about one parolee in 100 will commit

a murder or very serious violent crime. When prison tevms in
general are made longer, we will be Tocking up not two or three,

or even ten, to prevent the crime of that one, but 99. And even
without repressive legislation, correctional systems are already
holding many whose incarceration serves no apparent need. It is
not a question of accepting the cost of uncertain prediction but

a weighing of that cost against that of the realistic probable
alternatives. If we opt for Tocking up two or three or four

to prevent the crimes of one, we think it is preferable in ethical,
humane, and practical terms to generally increased incarceration . .2

Instrument and Its Development

. In 1974, the Michigan Department of Corrections initiated a research
study aimed at identifying offenders who pose a high risk of committing vio-
Tent crimes. This research effort has probeeded on a more or less continuous
basis up to the time of this writing, making it difficult to summarize in any
very concise fashion. The following paragraphs will therefore describe only
the major highlights of the risk-classification study. Readers interested in
a more detailed description of research procedures and techniques are referred
to Dr. Edith Flynn's monograph, "The Michigan Department of Corrections Classi-
fication fdr Risk System-éA'Case Study," forthcoming.

‘The Michigan study was characterized by rigorous observation of establ]ished
standards of prediction research. The data base was provided by case records
of all inmates paroled between January and December of 1971 (N=2200). This
population was then randomly divided into two equal sub-samples. The first
was a "construction" sample used to construct the prediction instrument, and
the second was a "validation" sample used to test how well the instrument works
on a fresh population. Based on previously published prediction studies, re-
searchers then identified over 300 potential predictor variables for testing
that related to parolees' criminal and social backgrounds. Considerable care
was taken to ensure that these variables were reljably coded, and variables with

less than 95% inter-rater reliability were dismissed from consideration. After

2. NIC Screening/Classification "Hearings," p. 19.
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coding, a variety of statistical procedures, ranging from simple contingency

tables to more sophisticated techniques, were applied to the data in order to
determine which of the potentjal predictor variables were most closely associa-
ted with the commission of violent crimes while on parole. In addition, the
study utilized another noteworthy research technique previously employed by a
number of others. 1In coding criminal offenses, the Michigan researchers did
not use the crime for which the offender was formally convicted,‘but instead
went back to descriptions of the actua] circumstances of the crime contained

in presentence investigation reports in order to ascertain whether

violence was
involved.

As is well known, most felony convictions occur as a result of plea
bargaining where in return for a guilty plea the offender is charged with a
lesser offense than the actual circumstances of the crime would indicate. This

practice has been an obvious source of inaccuracy in previous prediction re-
search which has relied largely on formal conviction data.

Thus, in going
beyond this formal conviction data to the "real"

offense, Michigan researchers
hoped to correct the deficiencies of previous research and to zero in more

accurately on the issue of violence. At the same time, however, basing offender

classification on crimes that are not actually proved raises very serious con-
stitutional issues, which will be discussed more extensively below.

Another somewhat novel feature of the research methodology was the use of
the Automatic Interaction Detector (AID)

computer program, developed at the
University of Michigan.

AID is a variant of configural analysis, a statistical

procedure which seeks out tree-1ike configurations of attributes having maxi-

mum predictive power. Configural analysis was first introduced during the

1960's as a means of overcoming "interaction effects" and "overlap" frequently

encountered in the use of muTtiple regression techniques, where statistical
interaction among potential predictor variables often confounded the analysis.
The AID program works -essentially as follows: the sample is first dicho-

tomized according to the presence or absence of the single most effective pre-
dictor variable. The resulting two sub-samples are then revanained separately

- to determine which of the remaining predictor variables works best for each sub-

sample, which are dichotomized yet again, this time resulting in four sub-samples.

Using an iterative procedure, the process is repeated again and again until there

are no further gains in predictive power. The main difference between configural

analysis and previous techniques is that once a population is divided into risk
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groups by one varjable, each of the resulting groups is then analyzed
separately. This method thus allows for the introductijon of different |
predictor variables to further differentiate the groups since no assumption
is made that what works for one category will necessarily work for the other.
Michigah's use of the AID program represents one of the first large scale
applications of configural analysis by a correctional agency.

Prior to the use of the AID program, preliminary research identified

seven key variables associated with a high risk of conmitting a violent crime
while on parole:

1. Previous commission of a violent crime.
2. Previous commission of robbery.

3. Single marital status.

4.  Prior juvenile commitment.

5. 'Under 15 at first arrest.

6. Raised predominantly by motheh.

7. More than half of present term spent under involuntary segregation.

Race had also been identified as a statistically significant predictor, but Tt
was dropped for legal and policy reasons. Offenders possessing certain combina-
tions of the above characteristics had about three and one-half times the rate
of assaultive crime while on parole (37.5%) than the base rate for the sample
as a whole {10.5%). These results were successfully replicated with the vali-
dation sample, and a first screening form employing the above variables was
devised for use by intake screening personnel at Michigan's Reception and
Diagnostic Center (see Appendix A). _ '
However, the final version of the classification instrument (see Appendix B)
differed from the initial version as researchers attempted both to simplify the
instrument and to icrease i%s predictive power by means of the AID program. De- i
finitions of variables were modified in several instances, and variable six,
"raised predominantly by mother," was dropped outkin the AID analysis. The ?rior
offense categories of robbery, sex assault, and murder were grouped into a single
variable, making it the single most predictive variable. Also, number seven,
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"time spent in -involuntary segregation," was changed to "serious institutional
misconduct," a less arbitrary and more equitable c1assif1cétion vém’ab]e.3
~ As a result of these changes, three variables--prior commission of robbery,

sex assault, or murder; serious institutional misconduct; and first arrestk
before fifteenth birthday-tare used under the present classification scheme
for determining whether an offender is a “very high assaultive risk.” A
follow-up study using the AID system to analyze the entire 1971 parole population
indicated that the predictive accuracy of the "very high risk" category is now
slightly improved (to 40%, as compared to 37.5% initially), but because the
entire population was used in devising the final version of the instrument,
no independent validation was possible. Michigan has received an LEAA grant
for a validation study, but until that study is completed the 40% figure (imply-
ing only a 1.5 to 1, false-positive to true-positive ratio) should probably be
approached with some caution.4 If the previous history of predictibn research
is any guide, one would expect to observe some shrinkage in predictive power
in the validation study.

Michigan's new classification system cost approximately $300,000 to develop.
' According to deputy William Kime, this figure includes a]T‘researCh and develop-
ment cOsisoalthough it ‘does not include funds for the forthcoming LEAA valida-
tion study. This cost-projection does include, however, additional research
relating to the prediction of property crimes, which Michigan has pursued simul-
taneously with research on assaultive risk using the same data and aha]ytic pro-
cedures (see Appendix C for property risk screening form). This instrument, too,

3.~ Serious misconduct or security segregation. This variable will be coded
"yes" if, during any sentence for which he is still serving, the resijdent
has been (a) found guilty of major misconduct which is nonbondabie under
current department-wide policy by the disciplinary hearing committee;that
is,found guilty of homicide, assault, intimidating or threatening behavior,
sexual assault,fighting, inciting to riot or strike, rioting or striking,
or possession of dangerous contraband,or escape, and attempt to escape; or
(b) was placed in administrative segregation by the security classification
committee. Involuntary segregation for the resident's own protection is not
to be counted in this category;neither is segregation within R&GC only.

4.  Another important meastre of predictive accuracy is percentage of explained
variance. Michigan researchers claim "betwen 30 and 40 percent" which, if
correct, would compare very favorably with previous research. However,

- there are questions concerning the éxact percentage and its computation,so
~that it too should probably be approached with some caution pending a more

complete evaluation.

~128-

1S now being used in parole decision-making, as will be described below in the
section on screening and decision processes.

lmp]ementation

Although Michigan's.classification Program was based on solid research
and well articulated palicy, the implementation of the program has encoun-
téred some difficulties. As the site visit team has observed in other Juris-
é1ctions, the step from the design of a classification instrument to jts actual
implementation is fkequent1y a point where unanticipated problems arise. In

Staff Resistance. During interviews with Dr. John Prelesnik and his
staff at the Reception and Diagnostic Center (RDC) where a1 commitments to
the state prison system are initially screened, the site visit team encouﬁtered
a.negative reaction to the new classification system, a feaction which Deputy
Kime had predicted would occur. In part, no doubt, this reaction stems from
the RDC staff being main]y clinical psychologists who were understandab]y
skeptical about "the computer boys coming in to tell us how to do diagnosis."

This type of "tyrf defense" is espeéia]]y common where an attempt is made to

introduce classification instruments among staff who are accustomed to exercis-

. ing professional discretidn and who have a strong professional identity. Not-

withstanding their possibly défensive reaction, however, RDC‘staff‘presented
some valid concerns about the new classification Program and how it was intrg-
duced. | |

. First of all, staff were especially concerned about the ]éck of communica-
tion betweenycentra] research\personne] who developed the instrument, and the
RDCkstaff who are supposed to yse 1t. RDC staff felt that the classification
system might have been meaningfully improved were they afforded the opportunity
Fo providg input and make suggestions., Although researchers did solicit staff
input initially, none of the present staff were employed at RDC at the time of

gn, and the result is that present staff perceive the classifi-

| cation systgm as an imposition._ Further complicating the situation was the

1t

-129-




fact that changes were made between the f1rst and second vers1ons of the instru-
ment, 1ead1ng to comp1a1nts about "sh1ft1ng def1n1t10ns" and reinforcing the
RDC staff's perception of the instrument as a "c1er1ca1 nuisance." In sum,
it appears that the implementation phase might have been much smoother had
research personnel and Tine staff established a closer working re]ationship

A second concern voiced by RDC staff pertains to specific problems with
some of the pred1ctor var1ab1es 1nc1uded in risk- screen1ng form. One prob— ‘
1em, for examp]e, is how to determ1ne the “rea] offense." As previously noted

: the M1ch1gan c]ass1f1cat10n system does not rely on official conviction data,

but cons1ders actual descriptions of the crime to determine whether the "rea]"
offense f1ts the descr1pt1on of robbery, sex assau]t or murder, on the one hand
or any assau1t1ve fe]ony on the other. RDC staff, then,are interested in the
formulation of more exp11c1t coding instructions and guidelines, so that the1r
classification decisions will be more clear cut in cases where ambiguity arises
between conv1ct1on data and actual descriptions of the crime. The Department
has responded to RDC staff concerns by issuing a policy directive which states
that the offender is to be given “the benefit of the doubt" in cases where
there 1s conf11ct1ng or amb1guous information.

Inadequate Case Data. It is a tru1sm that classification can only be as
good as the 1nformat1on upon which it is based. Michigan's c]ass1f1cat1on
system re11es almost exc]us1ve1y on information contained in presentence 1nvest1-
gatton reports, prepared 1n1t1a11y by probation officers to assist Judges in sen-

| tenc1ng, and then sent to the ReCept1on and Diagnostic Center for use by their

staff; the resu]ts of this screening are then forwarded to the institution and
eventua]]y the parole board. Obviously, the presentence reports are the key—
stone of the classification system, and their quality and completeness are vital
to its effect1veness This 1is especially so because RDC staff have 11tt1e time
or resources for 1ndependent verification of the data included in the reports.
Unevenness of qua11ty 1n the Pre-Sentence Invest1gat1on Reports (PSIRs)
from different Jur1sd1ct1ons creates obstacles to effective classification, and
1s one of the RDC' s ch1ef concerns. Accord1ng to RDC staff, the quality and format
of the reports vary w1de1y from one part ‘of the state to another. The problem
is most preva]ent in Wayne County (the Detroit area) which commits a very high
proport1on of offenders to the state prison system. In Wayne County, most pro-
bation officers are under county rather than state Jur1sd1ct1on making it diffi-
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cult for the-Department to effect changes. The Department has made recent
efforts to tighten up the PSIRs through 1ntroduct1on of a standardized re-
porting format but Deputy Kime states that such problems in the PSIRs affect
only a small percentage of cases. |

Another related problem is the incompleteness of the reports Occasion-
ally, 1nformat1on concerning an offender's juvenile record is unava11ab]e
(spec1f1ca1]y, whether an offender was arrested before his 15th birthday)
because court records can be sealed. Such a situation could create inaccura-
cies since the above information is part1cu1ar1y relevant ih placing an offender
in the "very high risk" category. The result is that some cases will be shown
inaccurately as a lower risk than would otherwise be the case.

In the final analysis, the problems of uneven quality and incompleteness
of the PSIRs derive from a Targer problem: they are being used for a purpose
for which they were never intended. Originally conceived as an aid to as-
sist judges in sentencing decisions, the PSIRs are now being pressed into
service for use in prediction instruments with very stringent data require-
ments. However, this is a problem encountered by many researchers, espec-
ially those doing prediction stud1es

Legal Challenges., A third problem encountered during the implementa-
tion phase was a legal challenge to the new classification system in the
form of a class action suit charging a violation of inmates' due- -process
rights. The suit objected to the Department s use of the "very high risk"
classification to restrict inmates ' opportunities for release without bene-
fit of such procedural safeguards as prior notice, provision for impartial
hearings, right to counsel, written findings, and right to appeal. Further,
the suit pointed up other problems, such as individuals who had: been granted
special parole or community placement prior to the new classification pro-
gram, but who had subsequently been classified as "very high risks" as a re-
sult of the new system and thus denied these dispositions.

- The Department responded promptly and positively to these offender
grievances. The class action suit stimulated the Department to introduce

-additional and more stringent due-process safeguards. Rather than fighting
f‘the case, the Department entered into negot1at1ons with the inmates'

counsel which resulted in a consent decree that largely resolved the
issue in favor of the inmates. . The Department then agreed to notify in writ-
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ing all inmates who are classified as "high" or "very high risk" within 30
days of the classification, such notification to include an explanation of
both how the classification is done and how it may affect the individual's
chances for release. Moreover, those classified as "high" or "very high risk"
may request an administrative hearing for the purpose of challenging the
classification, such hearing to be held within 90 days after receipt of the
request. Finally, if the inmate is not satisfied with the results of the-
hearing, he may appeal through the Department's established four-step griev-
ance procedure. At no step in this process may an offender's case be heard
by individuals who originally performed or were consulted during the classifi-
cation.

Screening and Decision-Process. Present screening and decision pro-
cedures are relatively straightforward. Screening is performed by staff at
the Reception and Diagnostic Center. All incoming offenders are rated on
both the “Assaultive Risk Screening Sheet" and the "Property Risk Screening
Sheet" based on information in the offender's pre-sentence investigation re-
port. Offenders who are rated either "very high" on assaultive risk (infor-
mally referred to as "VHR"), or "high"on both assaultive risk and property
risk ("H & H") are required to have their cases heard before an executive

session of the parole board.

A significant aspect of the system is that one variable, "serious
institutional misconduct," is especially important because it is
a prerequisite to placing the offender in the "high" and "very high"_risk
categories. Consequently, RDC staff write "potential high risk" or “poten-
tial very high risk" on the screening sheet and show it to the inmate with
the warning that his record qualifies him for those categories in all re-'
spe~ts other than misconduct. Should the offender then actually receive a
misconduct designation, this is added to the record by the institutional .
staff and forwarded to the parole board.

Executive sessions of the parole board,which require the presence of the
full seven-member board, are very similar to other parole hearings. The
case file is read by the board, followed by discussion and a vote requiring
a majority of four. In addition to risk, the board considers many other fac-

~tors in its decision, including prior record, progress in rehabilitative pro-

grams, reports of institutional and diagnostic staff, and so forth. There is
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an informal presumption by the board that high-risk cases should not be par-
oled unless positive factors in the offender's record indicate strongly to

the contrary. Observation of board hearings and interviews with board members
suggest that the board tends to be very conservative with high-risk cases, an
attitude that has been reinforced by the board's having been “burried" by one
or two "VHR" cases who were paroled, and then committed new offenses. As a
resu]t, most "VHRs" are routinely denied parole and given a twelve-month
"pass." Because each case must be reviewed at Teast once a year, the
twelve-month pass is the most severe disposition that the board can make

In May, 1978, for example, the month immediately prior to the site visit, sta-
tistics showed that of 40 "VHR" and "H & H" cases heard in executive session,
only 15 were given a parole date.

Results and Impact

It is extremely difficult to evaluate the impact of Michigan's classifi-
cation system both because it is still new and because the necessary data are
presently unavailable. Though the Department is now collecting these.data, a
definitive assessment is impossible at this point. Nevertheless, because of
the potential programmatic significance of the Michigan system as a possible
model for other jurisdictions, some provisional conclusions are in order.

Effects on Prison Overcrowding, As noted at the onset, one of the pri-
mary objectives of the new classification program was to reduce prison over-
croWding by means of selective incarceration of the high-risk, dangerous of-
fender, while permitting earlier release of the 1ow—risk, non-dangerous of-
fenderﬂ However, preliminary results are difficult to assess because of con-
flicting data. On the surface, :the program appears to have had only 1imited
success, for Michigan's prison population has continued to expand under the
new classification program, even to the point where plans are now being made
to increase prison capacity. The Department's statistics indicate that the
prison population has increased to over 15,028 in 1979, up from about
13,600 in 1977. Average length of incarceration has also been increasing,
despite efforts to "liberalize" parole and community placement for Tow-risk
offenders. Moreover, the modal, or most frequent parole pass, has increased
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from six months prior to the classification program to 12 months at present.

One must be careful in interpreting these developments, however, due to
a number of confounding factors. Mjchigan officials contend that the problem
of overcrowing might have been much worse had not the classification program
been in operation. Also, it does seem fairly certain that prison population
would have increased anyway, despite the possible effects of the classifi-
cation program: the increasing number of commitments and longer sentences
from the courts, coupled with related developments which reflect the current
"hard-1ine" philosophy toward criminal justice (not only in Michigan but
nationwide) have contributed to overcrowding in prisons. The mere fact that
prison population has increased, therefore, does not mean that the classifi-
cation program is not successful.

What is needed is closer analysis of how the c1assificatiqn system
affects disposition of both the "high risk" and "low risk" offender. Although
the policy of "selective incarceration” is premised on the twin objectives of
stricter treatment of the former and more lenient treatment of the latter,
the preliminary impression gained during the site visit was that the classifi-
cation system has thus far been effective in achieving only one of these ob-
jectivés——stricter treatment of the high-risk offender. The parole board
appears to have become more conservative in its disposition of this type of
offender,with the result that some institutional officials have begun to per-
ceive the build up. )f high- -risk offenders as a potential management problem.

With respect to the low-risk offender, however, policy implementation
seehs less effective. Although low-risk offenders are far more numerous than
high-risk offenders (43% vs 11% of the inmate population, respectively, accord-
ing to the Department's figures),5 only about 1,500 inmates (or about 10% of the

total prison population) are currently assigned to community-cowrections centers.

Moreover, the fact that the modal parole pass has increased from 6 to 12 months
during the time the program has been in operation is still another indication
that the system places unequal emphasis on the high-risk offender at the ex-

5.  William Kime, "The Summary of the Parolee Risk Study," (Michigan Department
of Corrections Program Bureau, January 10, 1978) pp. 4-5 ,
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pense of those in the low-risk categories.

Crimé-Suppression Effects. The second main objective of Michigan's
classification program is to reduce recidivism among parolees, particularly
violent recidivism, and thereby provide enhanced public protection against
crime. Once again, however, the available data do not permit a clear and

* unequivocal assessment of the extent to which this objective may have been

achieved. Although the Department is planning an evaluation study on this
issue, the first results wj]] not be available until some time next year.
Nevertheless, Perry Johnson, Director of the Michigan Department of
Corrections, has provided an estimate of the expected effects of the classi-
fication program upon violent crime in an article entitled "The Role of Penal
Quarantine in Reducing Violent Crime. u6 The article is a well written, close-
ly reasoned defense of risk classification, especially as an alternative to
determinate sentencing, and deserves close reading by all who are concerned
about the future role of corrections within the criminal justice system as
a whole.

The article examines the pros and cons.of several different approaches

~to sentencing, including proposals for determinate sehtencing, the "correc-

tions model,' and the "judicial model" The article attempts to determine
what impact each approach would have on the rate of violent crime. In addi-

~tion, it attempts to ascertain the costs of each approach by determining its

probable effect on the size of prison populations and the per capita cost of
keeping each prisoner, According to Johnson, for example, both the "correc-

tions model" and the "judicial model" compare quite favorably with determin-

ate sentencing. By'identifying inmates whose risk potential is four times

- that of the average and se]ectﬁve1y ihCarcerating that group, approaches based

on risk classification would theoretically afford four times the public pro-
tection, and at lower cost, than approaches such as determinate sentencing
which are based on the premise of generally increased incarceration as a pre-
ventative to crime. As is typical of cést-benefit analyses, however, John-

6. P, Johnson, "The Role of Pena] Quawant1ne in Reducing Violent Crime,"
Crime and Delinguency, Vol. 24, No. 4 {October 1978), pp. 465-485.
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son's analysis is rather complicated and requires a number of assumptions
which would unfortunately involve a more detailed explication than is possible
in this report. The reader is referred to the original text for the full an-
alysis. : ‘

Leaving aside the debate over determinate sentencing, however, let us
Took more closely at the “corrections discretion model" since it closely ap-
proximates what Michigan's classification system will be like once it is fully
implemented. Under this model, it is assumed that offenders classified as
high-risk would be denied community placement or parole release for at least
five years, medium-risks for two, while lTow-risks would serve only one year
before release from prison. Based on the 1971 risk study, Johnson then com-
putes the number of persons who would be held in prison under this model;

high-risk offenders, for example, comprised 18% of the 1971 sample, which
when multiplied by average annual prison intake and again by five (average

number of years of incarceration), provides a projection of 4,170 high-risk
offenders who would be on the prison count at any given time (.18 x 4,635

x 5 = 4,170; see Appendix D). Next, Johnson multiplies the violent recidivism
rate for each risk group by the number imprisoned, giving an estimate of the
number of violent crimes that would be prevented annually under the policy of
selective incarceration. These add up to 673 prevented crimes for all risk
groups combined. Finally, he subtracts from this figure the number of crimes
prevented under pre-existing practices, which were computed in essentially the
same manner but using the average violent recidivism rate for all parolees.
This results in a total of 187 crimes that presumably would be prevented
annually under the "corrections discretion model," a figure representing 3.8%
of annual violent crime convictions in Michigan. Thus it is argued that the
classification system will reduce violent crime by about 4%.

However, this estimate of the effects of the "corrections discretion
model" on the recidivism rate may be inaccurate due to the author's assump-
tion that no risk screening took place, if even in an informal fashion, under
pre—ex%sting practices. This assumption is reflected, among other places,
in the use of the average annual violent recidivism rate for all parolees in
computing crime prevention under pre-existing practices. Yet, even before the
advent of the classification system, the board took risk into consideration,
albeit in an intuitive, common sense manner. The board routinely considered
factors now included in the classification instrument (e.g., previous commis-
sion of violent felones, juvenile record, institutional misconduct, marital
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status) in decisions to grant or deny parole. Although this type of informal
screening may not have been as accurate as the current, actuaria?]y—based
approach, some degree of "selective incarceration" undoubtedly resulted.

It follows, therefore, that the 4% figure cited by Johnson probably over-
estimates the extent to which violent crime might be prevented by the classi-
fication system. Once, again, however, we must caution that hard evidence is

lacking on this issue, so that a more definitive assessment must await future
research. '
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Overview

'Ig 1973 the Minnesota Legislature rep]aced‘its part-time parole board
with a full-time paroling authority now known as the Minnesota Corrections
Board (MCB). None of the new board appo1nteees had prior experience in parole
decision making,and no- cr1ter1a or gu1de11nes were available to assist the
decision process. Earlier in 1973, Legal Assigtance for Minnesota Prisoners
(LAMP) had filed a suit in federal court contending that the absence of cri-
teria for parole decisions resu]ted in an arbitrary and capricious exercise of
discretion. In fact, some powerful local factions were calling for total elim-

ination of the parole board. Consequently, in February, 1974 (one month after

MCB's inception) the Minnesota Board submitted a grant proposal to the
Governor's Commission on Crime Prevent1on and Control (later changed to-
the Crime Control Planning Board) request1ng assistance in the develop-
ment of parole decision making guidelines. Their intent was to develop
a method that would increase cons1stency and equity in Judgments without
e11m1nat1ng the indeterminate sentencing practice in the state. A grant
was. subsequently awarded beginning in October, 1974 for that purpose.

Staff hired with grant funds to complete thevproject worked closely with
the MCB in reviewing various decision making models. Of those reviewed, the
‘guidelines used by the U. S. Parole Commission appeared to be the most consis-

tent with local decision making policies. Project staff therefore initiated

- research necessary to develop a guidelines system patterned after the U. S.

Parole Commission model, but compat1b1e with practiceskin Minnesota. The re-

sulting instrument was validated and then implemented state-wide beginning in
May, 1976.

Using the guidelines, and information provided by correctional casework-

. ers regarding aggravating or‘mitigating circumstances, the MCB decides length
* of sentence to be served by each prison inmate (between 900 and 1,000 felons

annually). In addition to its primary function of deciding paro]é\release

dates, the MCB also decides parole revocations (approximately 400 cases per

year), approves parole plans, and authorizes work release programs.

The MCB chairman 1s-appdinted by the Commissioner of Corrections; four
other members. are appo1nted by the governor with approval of the Senate. The
Department of Correct1ons provides the MCB with necessary support services
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including 23 corrections caseworkers who are under the direction of a super-

vising caseworker, and who perform the actual risk assessment screening.
There are also two senior staff members in the central office, and a part-
time staff member at each institution assigned to coordinate rehabilitative
plans. A research analyst and part-time assistants are also on staff. Addi-
tional but more indirect support to the MCB comes from thé'fie1d»paro1e offi-
cers who make recommendations about parole revocation.
office has also aided the MCB by consulting in the development of the
guidelines and defending the instrument in court. The work of the MCB is
also affected by the Ombudsman's Office, which has authority to investigate
and negotiate recommendations for prisoner assistance, and by LAMP, a state-
funded agency operating as a prisoner advocate.
The MCB serves the entire State of Minnesota (population 4.2 million).
Half of the residents are concentrated in the metropolitan area of St. Paul
and Minneapolis, and about 250,000 reside in the Duluth area. The balance
of the State's population, nearly one-half, is primarily rural. In ethnic

composition, the state is 88% Anglo, 6% American Indian, 6% Black, and less

than 1% Mexican-American. Minnesota has a relatively low crime rate, and

according to FBI national averages, is the fifth "safest" state in the nation
~ (computed according to population, both total numbers and density). Minnesota
is (a) the safest state from homicides, (b) second safest from assaults, (c)

third safest from robbery, (d) fourth safest from burglary, and (e} seventh

safest from both larceny and auto theft. Nevertheless, since 90% of convicted

felons in Minnesota are released on probation, individuals treated in correc-
tional institutions represent serious offenders.

The Instrument and Its Development

Three separate elements went into the formulation of the guidelines.
The first, a seriousness of offense scale, was developed both by MCB members
~and judges who separately sorted offense titles into categories of serious-
ness. Project staff then compared these subjective ratings and developed a
nine category severity index based on the congruence among raters. A second
component'was the development of an actuarial risk assessment device. In de-~ .
veloping this instrument,'bredictor variables were first determined by reviewing

the Titerature on parole and prediction studies over the last 20 years. Fifty-
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three predictor variables were selected including current and prior criminal
record, correctional record, demographic data,and social history (See Appendix
A). Next, staff randomly selected slightly over 500 cases from 1971-72 parole
decisions for a “construction" samp]e, and another group of just over 500 cases

for a "validation" sample. After examining the number of new fe]ony convictions

within two years of release, var1ab1es were selected and examined statisti-
cally to determine the extent to which they 1nd1v1dua11y and collectively"
predicted outcome. The proaect staff used both Burgess (equal weighting) and
regression methods (differential weighting) for constructing the -instrument,
and fiha]]y selected the Burgess method because it was least complicated yet
sufficiently pred1ct1ve

Along with accuracy of predictive power, pragmatic, legal, and ethical
concerns dictated the final choice of variables. Family criminality was ex-
cluded on ethical grounds é1though it had high predictive power. Educational
attainment was dropped to accommodate caseworkers who found it difficult to
equate and time-consuming to verify. Juvenile records were also excluded after
a six-month trial period because they were frequently inaccessible, a situ-
ation which introduced inconsistencies into scoring. Furthermore, LAMP raised
legal “issues concerhihg the use of juvenile records, and correctional staff
also objected to the use of juvenile records on ethical grounds. Age of
the inmate at first admission was déleted despite its predictive value be-
cause‘of concerns about equity and institutional management. "Thus, the
final prediction scale was the result of both systematic research and prag-
matic considerations. '

A third element that entered into the formulation of the new guidelines
was the need to determine when to parole for each combination of offense and
level of risk. Since the board was not trying to alter sentence time, but
merely to introduce consistency, average times were computed for offenders
with similar backgrounds of risk and severity in past parole release decisions.
Guideline times were derived for Pach of the 45 combinations of risk (five
categor1es) and seriousness of offense (nine categories). Completion Qf the
three elements described above resulted in a matrix instrument with severity
of offense on one dimension, a rating of risk level on the other dimension,
and recommended time to parole at.the intersection of offense and risk (see
Appendix B and also Appendix C--Risk of Failure Worksheet). As suggested
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earlier, the MBC hoped that use of the instrument would increase consistency
and equity in judgment without sacrificing the state's indeterminate sentence

plan.

Impiementation

The Governor's Commission on Crime Prevention and Control (LEAA) pro-
vided funding for the development and implementation of the instrument. The
total grant amount was $170,000 over a three-year period, of which only
$140,000 was spent. Most of the funds were used to support the research
necéssary‘in developing the 1nstrument. The remainder was spent primarily
in training Department of Corrections' staff in evaluation and monitoring,
and in gaining the acceptance of the local criminal justice community. In
order to gain public acceptance, information about guidelines was widely
disseminated in advance, and a series of regional meetings were held with
judges, prosecutors and defense attorneys. ‘

Judges were also exposed to guidelines in advance through corrections
conferences. During the implementation stage, both the research analyst
and MCB chairman accepted a number of public speaking engagements with
private associations -- a factor they believe was significant in gaining pub-
lic acceptance. In addition, the governor was kept advised of 1mp1ementat1on
progress and was highly supportive. For example, when 1mp1ementat1on was de-
layed because legislation was passed supporting determinate sentencing and

abolition of the parole board,the governor vetoed the bill and helped to im-
plement guidelines to improve decision making and the existing indefinite
sentencing plan. Prior to implementation, a comprehensive orientation was also
conducted with all parole and probation officers in the state in order to
train caseworkers in the use of guidelines. In addition, a liaison staff
member was appointed in each institution to answer any questions which might
arise concerning implementation. In the early stages of implementation, case-
workers were encouraged to submit questions to the research analyst who then
forwarded recurring questions to the parole board for clarification and in-
terpretation. Caseworkers were also surveyed on several occasions to elicit
questions about the guidelines and related issues need1ng clarification.

The time-table of implementation events was as follows: During
thé first 18 months (beginning December 1974) consultations were

 conducted 'with parole authorities, predictive research Titerature was
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reviewed, and negotiations were held with the parole board to establish
guidelines and matrix time 1imits for each cell. Guidelines were implemen-

ted in May, 1976. During the next six to eight months after implementation (un-
ti1 December, 1976), numerous criminal justice agencies and attorneys were
oriented to the guidelines. During this time period, modifications in the

" guidelines were accompiished based on feedback received from concerned agen-

cies and individuals. From January, 1977 to July, 1977, monitoring and eval-

uation was conducted. Funding of the implementation stage terminated in
July, 1977.

Screening and Decision Processes

Correctional caseworkers working in the five state penal institutions
complete the risk assessment instrument, in addition to their case manage-
ment duties. The caseworkers are solely responsible for screening, and
consult the following documents (in addition to conducting personal inter-
views) to complete the risk assessment worksheet:

1. Department of Corrections Source File.
‘2. FBI rap sheet.
3. Pre-sentence investigation report.
4. Tranécript of judge's comments at sentencing.

MCB does check the caseworkers' completion of the worksheet by consulting
the hearing packets which contain all the information required to calculate
the risk score and offense severity lévels. Paperwork connected with screen-

_ing takes about 15 minutes, and the interview with the inmate takes another

30 minutes. Including background investigation, total processing time for
a new admission averages about two hours, a reduction from four hours under
former procedures involving more subjective assessments. Initial assess-

ments are normally completed within two months. In about 20-25% of the
cases, source documents are missing and a continuance is requested until a
later date. The average caseworker screens six to eight new admissions per
month, and all caseworkers at the state prison together screen 70 to 100 new
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admissions per month. These statistics do not include the several categories
of offenders excluded from decisions under the matrix guidelines. Persons

in maximum security custody, those with disciplinary reports pending, or those
serving disciplinary segregation sentences are not assigned a parole release
date until their status changes. Persons serving sentences for first degree
murder are also denied a parole release date until they have served the
mandatory minimum sentence. In cases where the statutory sentence imposed

by the judge conflicts with matrix guidelines, the statutory sentence is
binding.

If the inmate is eligible for a release date, a hearing is held usually
within two months of admission. Prior to that time, the inmate is given a
copy of the matrix scored for his or her case. At the hearing, two or three
members of the parole board review and discuss the case summary, source doc-
uments, and the risk assessment instrument in the presence of the caseworker.
Next, the information is reviewed with the inmate, who is allowed to chal-
lTenge or clarify relevant information. The inmate is then informed of length
of sentence according to guideline matrix time, and of any special conditions:
applied to his/her parole. | ;

The criterion variables and sources of information utilized in the deci-
sion maximize objectivity in screening; yet, the opportunity for subjective
assessments is preserved, both at the caseworker screening level and at the
parole board decision level. Caseworkers, for example, can point out to the
board particular mitigating or aggravaiing circumstances that they see as
important in a case. The board does, however, have access to all case infor-
mation and retains the authority to depart from the established matrix guide-
Tines in cases they consider unusual, although in the latest analysis 81%
of the decisions were within matrix guidelines. Of the 19% departing from
guidelines, about half were mandatory‘departures (involving sentences imposed
by the judge) and the other half were discretionary departures taken by the
parole board for unusual circumstances.

Following the initial heafing, the inmate may choose to negotiate a
Mutual Agreement Project (MAP) contract, outlining rehabilitative, educa-
tional, or vocational objectives to prepare himself for re-entry. Participa-
tion in MAP contracts is voluntary, and the inmate may have a maximum of six
to ten months reduced from his sentence time by successful comp1etion of a MAP
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contract; the average reduction is 4.0 months. In order to monitor progress,
there is an interim annual review for inmates incarcerated longer than a year,
but usually this is simply a paper review. Two months prior to the target
release date (or earlier if the MAP contract is successfully completed), the
inmate, caseworker, and the field agent who will supervise upon release,present
a preliminary parole plan to the Board at a re-entry hearing. If the plan is
approved, the inmate and counselor develop specific details and present a speci-
fic release plan at the final hearing about five days before the target release
date. At this final hearing, release on the target date is approved if ail
details of the specific plan are consistent with the general plan. If the

 specific plan is not approved, an additional hearing is held and an acceptable

plan negotiated. ,

Only under three conditions (which the inmate controls) is the target
release date changed: (a) if the inmate received disciplinary action for a
crfmina1 act while confined, (b) if a MAP contract is successfully completed,
and (c) if time off for good behavior is calculated (though this happens infre-

~quently). Hence, once the target release data is established at the initial

hearing, the 1nmate kaows the date .of release, and together w1th his or her
caseworker can establish re- entry plans.

Results and Impact

As suggested earlier, the primary objective of the guidelines is to im-
prové the consistency and equity of parole decisions. One of the prime ques-
tions of interest in this respect is the extent to which the MCB departs from
its own guidelines. Between January 15 and August 15, 1977,the MCB assigned
target release dates to 859 inmates. Of these, 164 or 19% wevre departures
from the guidelines. However, a certain number of the departures involved
cases in which (1) the MCB could not apply the guideline time because the in-
mate's sentence expired too early, or (2) the MCB had made a prior commitment
(before implementation of the guidelines) which was inconsistent with the
guideline time. These were "mandatory departures" and contrast with "discre-
tionary departures" in which the Board optionally departed from the guideline

- time. Table 1 shows the reasons, direction, and amount of departures. Table

1 shows that 67 (41%) of the departures were the result of assigning release
dates later than indicated by the guidelines,and 97 (59%) were the result of
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assigning release dates earlier than indicated by the guidelines. The ?et
effeét of guideline departures was to slightly increase the average period of
incarceratior above that indicated by the guidelines.
CThBE |
. )
DEPARTURE‘FRQM PAROLE GUIDELINE

TIME VALUES

Above Guidelines - Below Guidelines
: Number  Average Number Average
Reason for Departure of ‘Cases Months of Cases Months
Sentence
Guidelines beyond expiration - - | 52 14.7
Judge's request 1 6.0 | 10 10.9
Mandatory minimum 7 6.Q - -
EXtendegaE?;$é1 offender 2 27.0 - -
Criminal History
Extensive - 29 33.7 - -
None or Timited - - 15 9.4
Professional criminal 4 7.8 I -
Great Bodily Harm Offense 10 30.5 . 5.0
Institutional Misbehavior 7 5.9 - -
Prior MCB Commitment 2 2.0 | 9 10.3
Miscellaneous _i Eﬁ;ﬁ - -E_ 15;1
67 23.6 e 12.7

*The inmaté suffered permanent 1njuryAwhi1e committing an aggravated assault.

The MCB also attempted. to assess guidelines impact on equity of‘decision
making -- which is defined as the extent to which inmates with similar back-
grounds are treated comparably. The research team measured equity by compar-
ing the standard deviations in time served for two groups of offenders:
those classified into simi]af”risk of failure and severity of offense
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categories before implementation of guide]ines,ahd those similarly classi-
fied after guidelines implementation. The 1imited findings completed at the
time of our survey indicate that for similar categories of offenders MCB
decision making has become more equitable since the implementation of guide-

" 1ines. : ‘

Unfortunately, unless a released inmate violates parole and appears
before the board for parole revocation, feedback is not available to screen-
ers or decision makers regarding case outcomes. Recidivism data are not
generally available, in part because the guidelines have only recently been
implemented, but also because changes in recidivism rates were not an expec-
ted outcome of the guidelines. The instrument was designed to improve deci-
sion consistency, and to improve decision accuracy inkidentifyihg high, medium,
and Tow risk immates.

Several advantages of the guidelines are political in nature. The MCB
Chairman indicates that the guidelines, which were initially implemented in
response to political attacks on the parole board, are now well] received,
even by former critics. The Tegislature recently.enacted a law which empow-
ers the new Sentencing Guidelines Commission to recommend guidelines to the
courts, a move which the MCB chairman sees as evidence of support for the
guideTlines concept. As of May 1, 1980, the sentencing judge in each case wil]
establish terms of imprisonment in Minnesota; the Corrections Board will no
longer set release dates. The role of the parole board could be eliminated
altogether, or perhaps better integrated with decisions made by the courts.
But no matter what the future outcome the fact remains that the use of guide-~
lines has stalled a move toward determinate sentencing which had been pre-
valent in the state at least since 1973. |

According to the MCB Chairman, the effect of guidelines has been posi-
tive, and it is generally believed that more rational and more consistent de-
cisions are now being made. One observer also indicated that guidelines in-
crease the "comfort level" of baro]e board members and allow them to respond
to criticism by pointing out fhat they tried reasonably to assess important
factors according to a logical, predetermineg set of criteria. By 1nc}easing
the “comfort level" of parple board members and providihg a rational, objec-
tive foundation for decisions, guidelines are perceived as preventing a radi-

cal shift to a conservative stance when "bad press" results from incorrect
decisions.
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Agency caseworkers were initially skeptical of the guidelines, primarily
because of anxiety about the transitional state of their jobs. Resistance

was nominal, however, and apparently was conjoined with resistance to change
in general, and was not an independent expression of hostility to the guide-
Tines concept. The parole board held firmly to the concept of guidelines
and res{stance soon diminished. The parole board's successful effort to up-
grade the prison case workers' status also helped gain acceptance of the
guidelines. Pay was increased, and other incentives added in order to ma ke
the institutional caseworker position more attractive and competitive with
assignments in community correttions. Turnover was therefore reduced and
the availability of an adequately trained personnel assured.

Since guideline implementation, the caseworker's role has also shifted
dramatically. Establishing release dates soon after admission allows more
efficient planning for re-entry and results in savings in caseworker time,
savings which can be utilized in more effective case management and planning.
Since they are no longer required. to act as "parole brokers," caseworkers
can now focus on re-entry plans and rehabilitation. As éuggested earlier,
screening time has also been cut in half by the guidelines. Screening now
takes an average of two hours as compared with the four hours required
before the guidelines were introduced.

Commentary

The MCB has successfully implemented matrix guidelines which incorporate
both risk assessment (as defined by past criminal behavior) and severity of
offense into thé process of arriving at decisions regarding time to parole.
There now appears to be a high level of satisfaction within the agency due to
several factors: (1) personnel favoring guidelines are highly respected; (2)
caseworkers are happy with the changes in their role resulting from the guide-

‘lines; (3) screening operations are now simplified for caseworkers; and (4)

the parole board successfully upgraded‘pay and other benefits of the institu-
tional caseworker.

General acceptance in the criminal justice community has resulted from
the fact that: (1) decision criteria are objectively verified; (2) discre-
tionary power has been limited, but not destroyed; (3) inmates are fully
aware of the criteria used in reaching decisions,and they may challenge the
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information on which decisions are based; and (4) evidence exists which sug-
gests that decisions are now more equitable. Complaints are still occasion-
ally registered over the low incarceration limits in some matrix cells (a

situation which minimizes opportunities for plea bargaining), and gver uncer-
tainty about the aggravating and mitigating circumstances considered in deci-
sions. There is also resistance in some quarters %o indeterminate sentenéing

" in general.

The guidelines were successfully implemented in part because of the total

- support of the governor and the Commissioner of Corrections, and in'part be-

cause of careful training and explanation to both those who use the instrument
and those affected by it. The jobjectives for which the guidelines were develop-
ed have apparently been realized. Decisions are now more consistent, and
support for the parole board and its decisions has continued in spite of forces
which favor a determinate sentencing policy.
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PAROLE PREDICTION STUDY

1. Cerd #1 (1) 2.RIN _ g 9 4 4 3 (27

B. Criminal History
1. daenile
& 3 (29-30) Age, lst Sust. Petition
b, 1 (31-32) Age, -‘1a_t Committment
o. ___ (33) Total # of Commitments
d. 2 (34-35) Months Incarcerated
o ___ (36) # Prob, Failures

f. ___ (37) # Parole Failures

2. adult .
a, s (38-39) Age, 18t Conviction
b, ) (40-41) Age, 1st Committment
c. ___ (42) Total # Felony Conv,
d. .(43) # Incarcerations

Monthe
o __ 3. (44-46) #pIncarcenations

fo ____ {47) # Prior Prob. Failures
9. (48) # Prior Parole Failures

he o a (49-51) Crime~Free Period, Months

3. Prior Disciplinary Violations and Escapes

a, (52) # Predatory Violations
b. (53) # Non-Predatory Violations

c. (54) # Escepes, Abscondings, Bail
Violations, etc,
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APPENDIX A
(Page 1)

Name

3. _ (8 4. DOB__ 4 Ltog (9-14)

4. Disciplinary Violations & Eac@peé, this Comij;;
& . (55) # Times in Lock-Ups :
b, —d. (56<57) # Days in Lockup o
c. ___ (58) # Times Privilege Loss
d. } . (59-60) # Day?, Privilege loss
e. ____ (61) #Predatory Violations
f. __ (62) # Non-Predatory Violations
g. ____ (63) # Eacepes Attempted & Successful

Committing Offense Data

l.Cardf 2(1) 2., , , | | {2-7) RIN

3. Group _(8)
4. Primary Committing Offense
a. Lt i1 (9-12) offense Code

b, L1 1 (13-16) Adm Date
c. ___ (17) # Priors

d. ___ (18) Type of Sentence
o. Ly (19-21) Sent., Months
5. Other Committing Offense
a. Lt i (22-25) Offense Code.

be 4 44 (26-29) Adn. Date
c. ____ (30) # Prior, this Offense

d. (31) Type of Santence

e, 81 (32-34) sent, Months

5 Inst. # _, 4 4 4 (1520) 6. Rece __ ({21)

6. __ () # Witting Offenses
7. p 3 (35-38) Mo. Incer., this Commitment
D. Background '
1. ___ (39) Marital Statua
2. ___ (40) Living Arr. at Conviction
3. ____ (41) Family Criminality
4. ___ (42) History, Alochol Abuse
l5. History, Drug Abuse
8. ___ (43) Heshish/Marijuana
b, ____ (44‘) Stimulants, Hallucinogens
¢. ____(45) Sedatives
d. ___ (46) opiates
e. ____ (47) other
f. ___. (48) Sniffing

6. A (49-50) Highest Grade Level

APPENDIX A
(Page 2)

7. Sex ___(22) 8, Parcle Date , , ) 4

)
(25-3)

4. (63) Conviction, Misdemeanor

i1 (64-67) offense Code

5. ___ (68) Conviction, Gross Misdemeanor

L1 1 (69-72) offense Code »

6. (73) Conviction, New Felony

2t 1 (74 77) offense Code

7. ) (51-52) # mo., Gainful Employmnet, last 2 years.

. 8., ] (53-54) Longest Job, last 2 yegrs.
9. ___ (55) History, Use Aliases
E. Qubcome
1. ____ (5) No Conviction, Revocation
2. __ (57) Parole Revocation, Technical

3. (58) Parole Rev., Alleged New Felony

p 1 ¢ (59-62) Offenss Code
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,:: 14. PART VII - PAROLE, PROBATION DEPARTMENT OF CORRECTIONS APPENDIX B APPENDIX C
:E AND PARDON BOARD PROCEDURES (Page 1)
i .
§ PARQLE RELFAYE DATE MATRIX (effective 7-1-77) Number "Yes" Responses on Worksheet] 0 1-2 34 5 6
% covority . Prodieted Group Failure Rate 1% Y 35% 49% 63%
% lovol Offenses Risk of Failure favel . I. Ii. 111, Iv. V.
] L
ff Possession of a Controlled Substance : 412} 712} 912 | 11-17 | 18-28 MINNESOTA CORRECTIONS BOARD — RISK OF FAILURE WORKSHEET
i Fergery, Aguravated Forgery, Ultering a Forged Instrument ' :
i
¢} II. Amiravaied Criminal Damage to Propertye-no weepon i
; Burglary--no weapon-—not in dwelling ® Inmate | . oISt F Date of Birth T
i Neqligent Fires
i Porrowaion of Burglory Tools - Admission. Offense Adm. Date Sentence Ce/Cs Exp. D.1e
{ fiseeiving Stolen Property .
§ Arson—Third Degree o ‘ 7-12 | 9-12 {1117 | 18-24 | 25-36 e e e e
i Thelt—§100 to §2400; Theft by Choek s i .
3 ferroristic Threats : '
; Defeating Secdrity on Personality -
i Damuge to Public Property. - : ;. = ’ State Time Already Served Recorded Jail/Wkhse Time
: 23 Theft—more than $2500 ) . ‘ B t o
Burylary--weapon--not in dwelling - Ll ) ; ' . » ITEM YES
i Burglary--no woapon—dwelling ) - . : : -
i Escape from Custody - B E : o —_ ' ; 1. The inmate has a prior conviction for exactly the same offense as any offense for which the inmate is now under
Aggravated Criminal Demage Lo Proporty--weapon 9-12 | 1117 | 18-24 25-32 | 33-45 | E senrence.
; Indecent Liberties—no injury® ’ D ) o e ' xQ
& Criminal Sexual Conduct—Fourth Degree® § 4 2. The inmate was 19 o1 younger at the time of the first felony conviction,
Possession of Controlled Substance with Intent to Sell g -g ’ o
p Dangerous Weapon--nachine gun o 3. The inmate has a total of three or more felony convictions, including convictions for the current sentence.
' I'elon in Possession of Pistol . o ] T T
. Arcon——Zecond Degree Y 4, The inmate has one or more prior adult commitments to state correctional institutions.
‘ Prostitution~-alher acts prohibited ) il i
iv. Burglary—weapon-~dwelling ’ 1 b ' ‘ b, The mmate has two oF more prior probation or parole failures as an aduit.
; Simple Robbery T ,
? Aygravated Arson; Arson-First Degree o 6. The inmate’s current sentence includes one or more burglary convictions, N
Agaravated Assault ‘ T s e ey e m——
Indocont Libortiss—-injury® o | ' ' Sev. Level Risk Level : Matrix Time ~ Total # Yes
Kidnapping—no injury AR - , '
Criminal Sexual Conduct——Third Degree® - AGGRAVATING CIRCUMSTANCES MITIGATING CIRCUMSTANCES
Attempted Murder—-Second Degree; Third Degree 1117 | 18-24 | 26-32 [ 34-40 47-53
Incost® ’ :
Soxual Intercourse with Child—over age 16% -
Confining own Child; False Imprisonment
Burglary with Tool
Thett from Person
Sale of @ Controlled Substance R : I F
Prostitution--Soliciting or Inducing Person linder 18 to Practice
V. Aggravated Robbery
! Manslaughter-—Second Degree* )
“Griminal Negligence® - 118-24 | 26-32 | 39-45 | 51-60 "} 67-76
i Attempted Murdor-~First Degroe
Conspiracy to Commit Murder—First Degree
Sexual Intercourse with Child-—age 14 to 16# ”
L vi. Manslaughter-=First Degree I T .
Criminal Sexual Conduct—First Degree; Second Degree :
Kidnapping—-injury 42 50 €0 75 92 'g »
Sodomy; Sodomy with Child ‘ o %-
Sexunl Inbercourse wilh Childe—aae 10 and under; and age 11 to 13 g &
VIT.  MHurder--Third Degree 72 | & 100 | 135 1m0 |§*
VILI. Murder--Socond Negree -156- ' 86 1 108 145 ™ 240
1X. Murder-—First Degreo 204 241 309 €5 life -157-

*Not Eligible for MAP Contract - Any inmate whose offinse involved injury to the victim will not be e]igible. for
MAP, . Porsens convicted of sex offenses or where, regardless of offense title; a reading of tne description of
the of fenve indicutes that it was really of a sexual nature will not be eligible. . for MAP,
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APPENDIX C

(Page 2)
‘ ‘ CASEWORKER v
en oy AT ‘ @ SITE VISIT REPORT
REASONS FOR DEPARTURE INFORMATION USED FOR DECISION

DECISION POINT: SENTENCING

NEVADA DEPARTMENT OF PAROLE

"AND PROBATION

[ CERTIFICATION ] wain ] per[ )

TYPE OF HEARING : MCB MEMBERS # MOS. ASSIGNED BY MCB

————Annual Review ——GREEN —— % MOS. JAIL CREDIT - » e
.Special Review ————SKWIERA ___.# MOS. LEFT TO PAROLE ' ‘
‘ — MELCHERT . ~ )

TRD(dmecomp.ﬁom

‘ —__BYRNES . ‘ SITE VISIT: September 8, 1978
DISTRIBUTION — LINDE MAP ELIGIBLE __YES ___NO
] — RYAN . ‘
- Inmate

1 Institution /

I . C.O.File : ; ' INTERVIEWER: Gary Taylor, Ph.D.

i Research :

MEMBER _ ‘ - DATE CONTACT PERSON: Tracy Fisk

CORR 388 (Rev. 11/76} C.O. FILE Training Officer
Adult Parole and Probation Department
Tele: (702)885-5040
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Overview

In 1967, the State of Nevada changed from an indeterminate to a defer—
minate sentencing practice. Legislative guidelines on length of sentence for
various crimes remained general (such as 1 to 10 years for burglary), but
judges were expected after 1967 to specify the actual years or months to be
served in each case. With this changé in judicial practice, it became appar-
ent that considerable disparity existed in the sentences levied by different
courts in the state. Individuals arrested for similar crimes who had similar
backgrounds would often receive disparate sentences, depending on the judge
hearing the case. |

Pre-sentence investigation reports in Nevada play an important role in
the sentencing decision. These reports typically offer a specific recommen-
dation regarding the type, length, and characteristics of an appropriate sen-
tence. Judges are free to decide contrary to the reports' recommendations,
but the court is often influenced by the pavole and probation department's
findings and suggestions. Unfortunately, it became apparent after 1967 that
the recommendations presented to the court by individual probation officers
were as inconsistent as the final decisions themselves. Probation officers
were apparently influenced by their knowledge of the attitudes of the judge

hearing the case, local community concerns, and individual bias.

The instrument described in this report was created by the parole and
probation department in order to reduce this bias in recommendations by Timit-
ing the discretion permitted officers preparing‘pre-sentence reports. Develop-
ers also hoped that the device would help focus attention on the seriousness
of an individual's prior arrest history, not the number of prior arrests.

There was a tendency before using the -instrument to place too much emphasis

on the length of a criminal record (nuisance factor), rather than the serious-
ness of past offenses (menace factor). The resulting instrument is used in
pre-sentence reports prepared in about 220 -felony and gross misdemeanor cases
each month. In all cases, the information summarized by the instrument is pre-
sented to a judge who uses it in making sentencing decisions.

The Nevada Department of Parole and Probation is organized as an 9xtens1on
of the court, but with a director appointed by the governor. Department

-160-
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policy is therefore somewhat independent of the judiciary. Funds for the
department are allocated out ¢f the state budget. The approximately 125 of-
ficers in the department supervise individuals granted either probation or
parole in the state, and/or these officers conduct extensive pre-sentence in-
vestigations including, as suggested above, recommendations to the court re-
garding appropriate sentences. Department personnel are hired through a civil
service procedure and have qualifications similar to their counterparts in
other jurisdictions.

The state has a population of approximately 500,000, situated primarily
in two urban centers. The majority of the state is rural with a very Tow popu-
lation density. Interestingly, the majority of offenders in Nevada are not re-
sidents, but rather individuals either passing through or attracted tc the
state on a short-term basis by the gaming industry.

Instrument and Its Development

The impetus behind the development of the instrument was Mr. A. A. Campos,
Director of the Nevada Department of Parole and Probation. Mr. Campos, recog-
nizing the disparity among officers in sentence recommendations, was impressed
by a 1974 article in Federal Probation. The article by P. B. Hoffman and L.

K. DeGostin suggested that agencies use a matrix format in determining parole
release dates. The suggested matrix includes risk, as measured by the Salient
Factor Score on one dimension and seriousness of offense on the other. Guide-
1ines regarding time of parole are given by the matrix at the intersection of
risk level and crime severity. Mr. Campos recognized that a matrix format of

the type outlined by Hoffman and DeGostin could also apply to sentence recom-
mendations.

About this time, a particularly knowledgeable inmate at the Hevada State
Prison was complaining about inequities in Nevada's sentencing patterns. Mr.
Campos approached him with a request that the inmate develop an instrument and
procedure of the type described by Hoffman and DeGostin which could be used as
an aid in reducing sentence disparity. This assignment was completed on a work
release basis which allowed the inmate the opportunity to interact directly
with parole/probation staff. Essentially, the instrument now in use was cre-

ated by this inmate and subsequently modified through an iterative process
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involving informal interactions with administrators and line officers in the
parole and probation department. Mr. Campos suggests that Timited resources
and time pressures on department personnel were (and aire) such that the instru-
ment would not have been created without this rather unorthodox, but effective,

use of an inmate's skills.
As suggested above, the instrument was develsped on the basis of an in-

tuitive, subjective process. Factors considered in deterimining risk, weights
applied to those factors, and the general mechanics of the matrix process were
developed subjectively. No attempt was made to derive factors statistically,

nor has there been subsequent research to validate the accuracy and reliability

of the instrument. There was likewise no attempt to study instruments used

elsewhere. » ,
The instrument first estimates an offendér's potential risk to.the commun-

ity. This is determined by a point system based on eight elements concerning

an offender's background and current offense (see Appendix I). On the basis

of these eight elements, an offender is classified as a "very high", "high",

"moderate", or "Tow" risk. Once the risk category is determined, a two-axis

“matrix (Appendix II) is consulted to determine the length of sentence which

will be recommended to the court. The matrix assesses the risk ciassification
on one dimension, and offense on the other. Néxt‘to the offense type in the

matrix is the number of years possible (by 1egis]at1vekedict)‘f0r the particu-

lar crime. At the intersection between risk classification and ‘offense type
is a recommended Tength of sentence including an average figure, as well as
high and Tow outside Timits. | | A

' It is possible to make a recommendation that falls odtside the general
guidelines in specific cases. Such discretion, however, must be’ substantiated
by a narrative summary indicating reasons for departing from the guidelines.
The deviation must also be approved by both the unit supervisor and the

parole and prdbation department directdn. Informal observation by department

‘ ‘adminiétrators"suggeSts that deviations from'guidelines‘OCCUr'in less than 5%

-~ of the cases.

Once Tength of sentence has’beenddetenmined by use of the matrix, the
officer préparing the pre-sentence report makes a subjective decision regard-
ing whether probation is to be recommended, and what part of the total sentence,

iy
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if any, should involve incarceration. ~Conditions of probation such as resti-
tution are also determined on the basis of officep Judgment. The matrix in-
strument is utilized only 1nforma11y at this time. 1In other words, the point
system applies only to length of sentence, not type or characteristics of the
recommended sentence. For the latter purpose, a set of guidelines (Appendi x
ITI) was developed. However, these guidelines do not constitute an instrument
by our definition. |

‘Implementation

The instrument has been in use state-wide since 1976. It was introduced

to staff initially in rough draft form in order to allow those who would use

it the opportunity to recommend changes. Once finalized, a short (1% hour)
training session was given to all staff concerning how to use the new procedure,
followed by discussions between the department administrator and unit supervi-

~ sors regarding experience of Tine staff with the guidelines. Currently, the

only training relative to the device is an informal explanation given to new
officers primari]y through a training manual.

Implementation was deliberately Tow key and limited to the parole and
probation department. Judges were not formally advised by the parole and pro-
bation department regarding the new procedure, although some judges have been
subsequently apprised of the system. The community at large has likewise not
been informed of the instrument, and offenders are not aware.that~ihe formkis
employed. during screening. In addition, the instrument results are imbedded
in pre-sentence reports, rather than highTighted. Offenders, for example, are
Tabeled as high, medium, or low risk in the report, but the point total or

~other indications of a structured process for arriving at the label are not

given. The reasoning behind this Tow key implementation strategy seems to
be that anything which has attention called to it will no doubt attract criti-
cism. . .

However debatable the merits of this philosophy may be, the instrument
has in fact rarely been criticized. Developers essumed that the guidelines
would need to be revised periodically; therefore, a procedure calling for

~annual or "as needed" review was established. Two years later, however, it
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has not been necessary to change the device. Staff using the instrument and
those aware of the factors it considers are reasonably satisfied with both the
content and process of the guideline procedure. In spite of the fact that it
- was not submitted to legal reQiew, the instrument has so far also remained
free of legal complications even though the guidelines potentially impact due
process and offender rights.] |
The above description of instrument acceptance relates to the current
situation, not necessarily to the situation at the point of implementation.
As is common, some staff members initially complained about the additional
paperwork required, while others resented somewhat the limitations on officer
discretion represented by the guidelines. Resistance from staff dissipated
rapidly with time, however. Complaints have also diminished with time from
judges and district attorneys who originally felt that sentence recommendations
should be solely their province, not the respensibility of the parole and pro-
bation department.  " '
~ The instrument described here was created and 1mp1emented‘at very Tittle
cost. The exact cost is not known, but it represents a neg]igib1é amOUnt and
would certainly be within the budget of virtually any probation department.
The guidelines are also inexpensive to use since information needed is routinely
collected during the pre-sentence investigation process. The extra time re-
~quired to complete the risk assessment and consult the matrix is estimated to
~ be less than five minutes. Consequently, there is virtually no additional cost
involved in adding the use of the guidelines to existing procedures.

Screening and Decision Process

The screening and decision process has been alluded to in preceding sec-
tions. To summarize the procedure, officers make a risk classification on
the basis of an eight-item 1ist of weighted background variables. A person is’
rated from "Tow"to"very high" risk on the basis of total points received on the

1. - This point could be argued. Influence on due process or offender rights
occurs only if the pre-sentence recommendations actually affect a judge's
decision. There is Tittle doubt that the pre-sentence report itself af-
fects judicial decisions, but the extent to which the sentence recommenda-
tions alone does so is less clear.
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eight background items. Information in making the classification is obtained
from criminal background and interview data generated by a traditional pre-sen-

tence investigation process. After the risk classification is determined, an

officer consults a matrix table and recommends a sentence Tength based on both
risk and the seriousness of the offense on which convicted. He then refers to

a general 1list of guidelines to subjectively determineia recommendation regard-
‘ ing how the;time should be served, and any specia] conditions to be imposed.

In effect, the instrument impact§ one decision only, namely the length of

sentence fhat will be recommended by the probation department to the court.

It inf1uences'on1y jndirectly the probation officerfs recommendation of'whe-
ther probafion should be granted, and whether restitution or other special con-

ditions should be ordered. It Tikewise has only indirect influence on the ac-

1 sentence decision itself since the judiciary is free to contrad1ct.the
parole and probaticn adminis-

tua
probation department recommendation (actually,

i j 11y concur w
trators estimate that judges genera rob . :
1n'abbut 80% of the cases). Although the risk classification instrument does
ot formal fluence these decisions, information summarized by the instru-

ith probation recommendations

not formally in . / the
'ment is available when decisions are made regarding how closely 1nd1v1duals-
} ‘ d the security level needed for in-

1d be ‘supervised while on probation, an . .
i o Instrument results, therefore, can

. , . . lities.
dividuatls housed in detention facili . . s
.at Jeast indirectly influence the basically subjective decision process at
these two decision points.

Decisions made by parole and probation of

lations i i by unit supe
mendations are routinely reviewed ,
the court, and any differences of opinion are informally resolved at the draft

report level. Offenders can not appeal the recommendation prior to delivery
of the pr;—sentence report to the court, although copies are routinely made
| avai]ab1evto defense counsel. An opportunity is given at the time of sentenc-

ing to present arguments against the report. The hearing judge, of course,
| garding the sentence which can then be appealed through

ficers regarding sentence recom-
rvisors prior to submittal to

makes a final decision re
normal judicial channels.

i

Results aﬁd Impact

In the absence of formé] evaluative research, the impact and results of
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using the instrument can only be estimated through the subjective opinion and
observation of local authorities. In their opinion, however, several benefits
have resulted. First of all, the objective of increasing consistency in
pre-sentence recommendations seems to have been achieved. There is a general
feeTing, unsubstantiated by research, that the sdme case will receive the same
recommendation no matter which officer is responsible, or where in Nevada the

~report is prepared. Administrators also feel that officers preparing pre-.

sentence reports now weight more heavily the risk to society represented by

an offender, and give less weight to the nuisance factor involved with indi-
viduals arrested for many relatively minor offenses. This prioritization .
counters a tendency prior to implementation of the instrument to give more at-

tention to the number of prior arrests than to the seriousness of an offender's

crime history. ;
Statistics have been collected by the parole and probation department on
the nature of sentences ordered by different judges in different sections of

:the state. These statistics suggest that consistency in the length and type

of sentences ordered for similar offenses has improved considerably since the
1nstrument'has been emp]oyéd. Of course, if this improved consistency is due
to the instrument, it would represent an indirect influefice; as indicated ear-
lier, judges do not actually use the device, and its results are imbedded in
pre-sentence reports‘rather‘than spelled out. On the other hand, judges are
under Eome pressure to follow probation department recommendations simply be-
cause of the amount and quality of data on which the reports are based. If
probation recommendations are more consistent, it is reasonable to assume that
the same would be true of judicial decisions. o
Parole and probation department officials have also observed an increase
in the number of sentences of less than three years. Such sentences were rare
prior to the instrument but now account for as much as 20% of all sentences.
The instrument may not be directly responsible for this shift, but it is rea-
sonable to assume that it has influenced the trend. The risk scale emphasizes
the fact that many individuals may not represent a genuine threat to socieﬁy.
Moreover, the presence of predetermined sentence recommendations based on both
risk and seriousness of dffense may make it more comfortable for officers to
récommend less severe sentences. '
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As suggested earlier, the instrument is well received in the parole and
probation department and among the judges aware of its use. Newer officers

find the- guidelines particularly helpful because they help guide recommendations

when the officer is still unsure of himself. Experienced officers also report
that a standard is helpful when determining which sentence to recommend. Ini-
tial resistance to the increased paperwork involved quickly dissipated, as

did resistance to the Timitations on discretion imposed by the device. In
this latter respect, the instrument was developed intentionally to Timit but
not eliminate discretion. Officers appreciate the fact that they can deviate
from the guideline if they show cause. Although deviations are rare (less
than 5% of the time), having this option has no doubt increased officer accep-
tance of the process.

Commentary

Several aspects of the instrument described above make it unique. First,
it is the only device that we were able to 1ocaté which was specffica11y de-
signed for use in pre-senterice reports. 'The matrix design is similar to sen-
tencing guide]ines formats and parole release decisjon matrices used in several
jurisdictions, but the application of this design at the point of pré-sentence
investigation apbears to be unique. The instrument also represents the only
device that has come to our attention which was created by an inmate. In fact,
the whole developmental effort was low budget,g which may have limited its
technical quality, but places the approach within the reach of virtually any
probation department. Finally, the instrument was implemented on a Tow key
basis with 1ittle attempt to gain the acceptance of the judges whose work is
influenced by it. The merits of this implementation strategy are debatable,
but in fact, the instrument seems to be well received and little criticized.

Concrete evidence is lacking, but subjective opinion and informal obser-
vation suggest that the instrument has had a positive impact on sentencing in
Nevada. It has apparently resulted directly in increased consistency of pre-

sentence recommendations, and indirectly in more consistent sentences themselves.

ﬁ?. A graduate student or similarly qualified person could do the job at re-

\“ latively Tittle cost to the sponsoring agency. Inmate assistance is not
“, essential.

S
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Although this result can not be known conclusively in the absence of research

evidence, it may have also resulted in a trend toward léss severe penalties.
‘These apparent outcomes and the positive reaction of staff to the instrument

suggest that the device has utility, and that a similar approach may be of
value in other agencies. R

Weaknesses of the process in Nevada include the instrument's limited ap-
plication. The same or a simitar form could be used to assist decisions re-
garding level of probation supervision required in individual cases, and for
decisions regarding the security level required of those placed in detention
facilities. At the moment, the device is applied to felonies only, but it
should be possible to expand its use to include gross misdemeanor cases. The
instrument is also limited to decisions regarding sentence ]engtﬁ With some
effort, it could possibly be modified in form to assist in decisions regarding
whether probation or Jail time is to be recommended. "An additional weakness
1nv01ves'the lack- of research evidence in the development and revision of the
instrument. Reseakch is expensive, but it should be possible to evaluate the
process using part-time graduate students or inmate help, and yet maintain the

3
.

low budget advantage suggested earlier.

, Whatever its weaknesses, the instrument is well received in Nevada. There
are no plans to eliminate or even revise the device. Those responsible for it
furthek indicate that, if given the opportunity, they would not change any as-
pect of its development or implementation if they had it to dofover}again.‘
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DEPARTMENT OF PAROLE AND PROBATION
OFFENDER CHARACTERISTiCS AND RISK FACTOR TABLE

APPENDIX I

- LOW * MODERATE HIGH VERY HIGH
10-8 7-6 5-4 7 3-0

OFFENDER'S NAME:

l. No prior convictions = 2 points..Q..Q;...........

One prior conviction = 1 point
Two or more prior convictions = 0

CASE NO.

2. No prior incarcerations = 2 points...............

One prior incarceration 1 point
Two or more prior incarcerations = 0

(a) 1If previously incarcerated, of fencer h
remained in free community for three or
more years continuously since last
incarceration = 1 point
Otherwise = 0 points

3. Age at first conmitment - 18 JCArS. . e ivennannnn,

or older = 1 point
Otherwise = 0

4. Offense did not involve personal injury to.....
victim = 1 point
Otherwise = 0

5. Offense did not involve use of a weapon = 1 point

Otherwise = 0

6. Verified employment (or full time schooli.......
attendance) for a total of at leest six months
during the year immediately preceding offense
= 1 point h :
Gtherwise = 0

7. Offender has not been breviously convicted..,,....

of same offense = 1 point '
Otherwise = 0

6. UVever had parole or probation revoked...........
or been committed for new offense while on
probation or parole = 1 point
Otherwise = Q
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OFFENSE BEHAVIOR

APPENDIX II

(Page 1)

OFFENDER CHARACTERISTICS

-

RISK FACTOR:

VERY HIGH

) ‘ . HIGH
MODERATE SEVERITY LQW MODERATE AICH
?Fiii3°ry Fo @ .1;5 12(18)24" 18(30) 36" -24(36) 48 36(48) 60
e J ,
‘ i - 30) 36 24(42)60 36(54)72
Bigamy \ﬁ 1-6 12¢18)24 18(30) 6
n | | 0) a( 72
Concealéd Weapon 1=6 12(18)24 ,18(30)36 ‘24(42)60 36(54)
Controlled Substance:
L less
2:;3§§Slon (Va;ue e 1-6 . 12(18)24 18(30) 36 ‘24(42)60 36(54)?2
controlled Substance:
or Narcotics: Sales
(by dependent user to - |
habit-value ‘ o ” s
i:gﬁoizazﬁgSOO) 1-20 +12(24)30 241:36) 48 S 36(54)72 60(78)9
Counterfeiting
( : ) 84
iZZiuglée:;O) 1-10 12(24)30 ~18(30)42 36(48)640 . {8{?6)
‘credit Cazxd o H
iZ:ﬁu§2l§ZE) 1-10 12(24)30 18(30)42 36(43)60 48(66)84
- ) (24) )4z 18)60 66)84
pefrauding Innkeepez 1-10 12(24) 30 18(30)42 ?6(48)60 | 48 (66)
‘ " 20 o 8(66)84
Falsifying Evidence 1-10 12(24)42 18(30)42 36(48)60 ;4 { )
T oa 1sc30)36 . 24( 54)72
Felony Non-Support l-6 . l12(18)24: . _.18(30) 36 ‘-24(4?)60 “36( ‘)
Enbeszlensnt (1637 1-10 12(24)30 18(30)42 36(48)60 48(66) 84

than $10,000)"

PURONPERRRRTSIEN

i b

APPENDIX II
(Page ?)

MODERATE SEVERITY ‘ Loy HODERATE HIGH

Forgery (less

VERY 'HIGH
. than §2,500) 1-10 12(24)30  18(30)42  36(48)60 48(66)84

Gambling Fraud g
{less than $1,000) l-6

12(18)24  18(30)36  24(42)60 36(54)72
3urglary (less v

~than §2,500) 1—10‘12(24)30 ~18(30)42 24(42)60 48(66)34
Grand Larceny k : .

(less ‘than $5,000) 1-~10 12(24)3% .18(30)42 36(48)60 48(66)84
Pandering . . : :
(without force) 1-6 12(18)24 18(30)36  24(36)48 36(48)60
Statutory Rape 1-10 12(24)30 18(30)42 36(48)60 48(66)84
Stock Fraud (less - o : S ‘
than $§10,000) 1-10 12(24) 30 18(30)42 36 (48)60 48(66)84
Stolen Property

Pgssession/Receipt/

Transfer (value less . , ’

than $5,000) 1-10 12(24) 30 18(30,42 36(48)60 48(66)84

Theft of Livestock
(value leéess than

$5,000) 1-10 12(24)30 18(30)42 36(48)60 48(66)64

_***‘*;******llj*****y*;lf*,l'*:":1'***‘*****‘#***s(‘*************ﬂ'********v‘t*******;*

IIIGH SEVERITY

Abortion

1<10 24({36)4¢ 36(54)72 48(72)96 60(90)120

Alding or
Concealing Escaped : o , ;
Prisoner . vl-lO 24(36)48 36(54)72 48(72)96 60(50)120

-
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APPENDIX 11 

. o , (Page 3)

AIGH SEVERITY Lo [iODERATE HIGH VERY HIGH
Annoyance or : o
Molestation of

Minor Child Under R : '

18 - 1=-6 24(30)36 30(36)48 36(48)60 ‘42(50)72
Bomdb Thregts 1l-6 18¢24)30 24(36)42 30(¢(42)54 36(54)72
Bribing Public .
Officials 1-10 24(36)48 36(54)72  48(72)96 60(30)120
Bribing Witness‘ 1-10 24(36)48 36(54)72 48(72)96 60(90)120
Soliciting Bribes 1=-10 24(36)48 36(54)72 48(72)96 60(90)120
Burglary (value ’ :
exceeds $2,500) 1-10 36(42)48 42(54)72 48(72)96 60(90)120
Controlled Substance

Possession (value ; ‘ 3
exceeds $£500) l=-6 36(42)48  42(48)60 48(60)66 54(66)72
Contrelled Sﬁbstance:

Sales (value. .more than

$8500, less than

$2,500Q) Non-addicting v ’ ‘ ,

drugs I-20 24(48)60 36(50)84 48(84)120‘60(120)180
Counterfeiting

- {value exceeds . N ‘ e , :
$10,000) I-10 36(42)48 42{54)72 60(78)9¢6 A72(96)120
“ Ccredit card (value ' ’ ;
- exceeds $2,500) 1-10 36(42)48 42(54)72 60(78)96 72(96)120D
Gross or Open ‘ - . v o
Lazwidness ) ‘l=~6 12(18)24 18(30)42 24(42)54 30(54)(f

Wy

APPENDIX 1I

| I (Page 4)
HIGN EEVERITY . LOW MODERATE HIGH = VERY HIGH
Indecent or S . S o
Obscene Exposure 1-6 12(18)24 18(30)42 24(42)54 '30/54)72
Incest 1-6 18(30) 36 24(36)42~ 30(48)54 36(54)72
Larceny From A , » :
‘Person 1-10 18(30)36‘ 24(36)42 48(72)96 60(90)120
Manufacture and
Importation of
- Deadly Weapons l1~6 l18(24) 30 24(36) 42 30(48)54 36(54)72
(vacauses fatal
injury) A=10 24(36)48 36(54)72 48(72) 96 60(90)120
Lewd with Minor : ‘
Under 14 1=-10 24(36)48 36(54)72 48(72)96 60(90)120
Manslaughter : . . c
‘Involuntary 1-6 12(24)30 18(30)36v 24(36) 42 30(48)72
. Narcotics:
- Possession (by ‘
dependent user where oo . : B
‘quue exceeds §500) 1-6 24(30)36 30(42)48 36(48)60“ 42(54)72
Statutory Rape
- (defendant over 25) 1-1¢0 ' 36(42) 48 42(54)72 60(78)96 72(96)120
Narcotics: Sales.
(by dependent user
where value exceeds
$500). Addicting o .
Hard Narcotics 1-20 48(66)84 60(84)108 72(96)120 84(144)180
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APPENDIX 11

APPENDIX II

. (Page 5)

HIGH SEVERITY Low MODERATE HIGH VERY HIGH

Narcotics: Sales :

(by non-user value '

less than $500) 1-20 48(66)84 MGO(&MIOQ 72(96)120 84(144)180

Embezzlement ff

(value exceeds ; ‘ ‘

510,000) 1«10 36(42)48 42(54)72 60(¢(78)2%6 72(96)120
1 : )

Escape - 1-10 12(24)36 18(36)60 30(60)90 48(84)120

.Explosives:

Manufacture/ _ v K

Possession /Disposal 1-6 18(24)30 24(36)42 ‘30(42)54‘ 3@(54)72

Explosives:

Transportation

for Illegal » - ‘

Purposes 2-10 36(42)48 42(54)72 60(78)96 72(96)120

Extortion l1=-10 24(36)48 "36(54)72 48(72)96, 60(90}120

Forgery (value ‘

exceeds §2,500) 1=10 36(42)48 42(60)72 60(78)96 60(90)120

False Fire Alarms

{(where death or great

bodily harm ensues) 1-5 18(24)30 24(36)42 30(48)54 36(48)60

Furnishing Narcotics/

Intoxicants/Controlled

Substance to - o ‘

Prisoners l1-20 24(42)60 36(60)84 48(84) 120 60(144)240

Ex-Felon in Possession’

of a Firearm (previous

conviction for crimes '

other than crime against ; ‘ : B _

person) ‘1~6  . 12(18)24 18(24) 30 24(30)36 30(42)48 .
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HIGH SEVERITY e ©
‘ Low - . MODERATE HIGH VERY HIGH
Gambling Fraud (value
exceeds $1,0 ' - :
: : $1,000) 1-6 ;24(30)36 30(42)48 36 (48)60 42(54)72
Grand Larceny I-10
; | -10 . 36(4 ‘
(oot e corceny 55, 000) 36(42)48 42(54)72 60(78)96  72(96)120
Pandering
(with force) -
| , 1-10 36(42)48 42(54)72 60(78)96 72(96)120
Perjury -
1-10 18(30)36 30(42)54 48 (66)84 60(90)120
- Robbery (no
weapon) -
1-15 : l8(30)36 30(48)60 42(66)84 54 (78) 96
Setting Spring Gun
or pther Deadly é
Weapon (if causes
fatal inigu -
Jjury) 1-10 45(60)70 60 (78 )96 72(90)108 84 (102)120
Stock Fraud (value .
exceeds S1
exc $16,000) 1=~10 36(42)48 42(54)72 60(78)96 72(96)120
Stolen Proberty:
vPossession/Receipt/
Transfer (value exceeds
$5,000) -
’ 1-10 36(42)48 42(54)7 2 60(78) 96 72(96)120
4rson, lst De "l
’ gree 1-15  60(78)96 72(96)120 84(120)144 96 (144)180
Assault :
(aggravated - '
ge ) 2=10 48 (60)72 ‘60{78)96 72(90)108 84(108)120
Battery - ’ '
2=10 48 (60)7 2 ,6&178)96 72({90)108 84(108)120
~175-
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i " APPENDIX II APPENDIX III
4 (Page 7) (Page 1)
; :
b . . : : A e : ~
HIGH SEVERITY : - IOW MODERATE BIGH VERY HIGH FACTORS INFLUENCING
§ : ‘ . 4 SENTENCE RECOMMENDATION
| Robbery - ' _ ' L .
(with weapon) 1-15 48 (66)84° 60(84)108 72(108)144 = 84 (144)180 R : D
. ; Positive Negative
Mayhem 1-10 =~ 48(60)72 60(7‘?)96 72(90)108 1 84(102)120 1. Prior convictions have | 1. Will have several charges
> been for unsophisticated - %] dismissed at time of sentencing. §
| crlmes or to support drug ' ' R R §
e : hablt ' :
: Controlled Substance: .
Sales (where value - ‘
exceeds $2,501)) - _ . @
Non-addictive 1-20 96 (103)120 108(120)144 120(144)180 i44(192)240 ' , '
' 2. Long pericd of stable re- 2. Extensive prior arrest
sidence_pattern and behavior record.
i ’ ) o in communlty prior to current
Ex-Felon in Possession offense.
of Firearm (where 72N
3’ previously convicted Bt
: of crimes against - ‘ .
} person) l1-6 36(42)48 42(54)60 48 (60) 66 54 (66)72
: ‘ o 3. Attitude indicates re- 3. Health or emotional
- - - morse and desire to change problem.
Manslaughter 1-10  48(60)72 60(78)96 772(90)108  84(102)120 anti-social behavior
‘ . Voluntary ‘ : ‘ - s }
' sal S . |
%E;;gﬁi mxiuziyami 4. Appears to be little like- | 4. Offense requlred stcalth
value exceeds $‘rob) ‘ g lihood of repetition. and premeditation. j
Addictive 1-20  96(108)120 108 (120)144 120(144)180 144(192)240 ' !
E 'S. Extended stable behavior 5. Current and prior offense
pattern while on bail. ‘behavior suggest predilection
4 : » for violence.
4 [ i .
i
| g ’
| ; ‘ ' .
6. Development of exceptlonal 6. Extended prison sentence
9051t1ve program. WLII serve well-being of com- |
~munity and contribute to the B
. deferrence of similar crimes |
by others. !
‘ i |
W . -177"' o
o7 N ‘
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vVery minor nature,
have easily been handled as

gross misdemeanor or even
misdemeanor. -

o APPENDIX III
. R - (Page 2)
FACT( RH_ INFLUBRTING '
SENTENCE  RECOMMENDATION ‘
Positive -~ 'Negative
i
7. Unusual famlly needs/ 7.  Negative behav10r in Jall or
devotion. _ , while on bail. S
8. ‘Current‘conviétion of a | 8. Subject convinced others to
could participate in criminal act1v1tles
drug use etc.

9. Defendant played minor 9.
or lessor role in offense.

Reduced charge.

10. Good military history.

10. Subject known t& be an act-
ive criminal/major druy dealer. - |

.11, Cooperation with
authorities. ,

11.

Poor military record in-
cluded incarcerations.

12. Extrewmc youth or ad-
vanced age of defendant or:
special gondltlons of T

12.

The seVerity of the crime
- and its impact upon the VJCle
T and Lhc community. :

" SITE VISIT REPORT.

DECISION POINT: PAROLE RELEASE

P

" OREGON PAROLE BOARD

SALEM, OREGON |

March 27 - March’30, 1978

SITE VISIT:

§

Saul Geiser, Ph.D.

" INTERVIEYERS:
' Marvin Bohnstedt, Ph.D.

Ira Blalock
Chairman
Oregon Parole Board

~ CONTACT PERSON:
Tele: (503) 378-2334

i
i health.
Ny |
) L
; i
o S
; R S R 13. The serjiousness of 1n3ury
; o J‘ butiercd by the v1ct1m
B | ‘
! J 14. The youth or advanced age of
! ﬁ, - the victim, particularly in
3 - |
4 - / assault and rape cases.
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Overview

Parole Boards have Tately come under increasing fire from critics
both inside and outside the criminal-justice system. Led initially by
prisoners' groups who viewed parole boards as the symbol and linchpin of
the indeterminate—sentencing system, critiéé'have centered on the arbitrary
and capricious manner in which parole decisions are reached. Critics are
particularly alarmed by the lack of explicit and consistent rules for deter-
mining length of incarceration and parole e]igibi]i%y. On the judicial 4
front, a series of court decisions beginning with Morrissey have sought to
introduce stronger due-process safeguards in parole decision-making, thereby
Vimiting the almost unfettered discretion parole boards have historically
exercised. Adding still more fuel to the fire are éontroversia] new
research findings which purport to show that rehabilitative programs don't
work. "If prisons don't rehabilitate," as one version of this argument runs,

"then what is the sense of basing parcle decisions on rehabilitative criteria?"

Finally, state legislatures have now picked up the cause, and most of the
new determinate-sentencing bills either passed or pending in many states would
drastically curtai]vthe rb]e of parole boards, if not abolish them outright.
From a variety of sourceél then, thére is mounting criticism of the functions,
procedures, and even the rationale for parole boards, with the result that
their role within the criminal-justice system is perhaps now more tenuous
than at any point since their inception.

It is against this background that the recent experience of the Oregon
Board of Parole assumes special importanceff‘As in many other states, Oregon's
Board had been the target of consfderab]e public debate. The Oregon Tegisla-
ture was considering mbke>determinate sentencing and the possibility of elimi-
nating the Board entirely. Determinate-sentencing Tegislation had been drafted
which, if passed, would have reduced the role of the parole board. In mid-1975, a
new Board chairman was appointed, and major reforms were introduced into Oregon's
parole system. Although the new system has been in operation only a short time,
making a definitive assessment impossible, preliminary observations suggest
that the Board has begun to play a novel and progressive role within the state's
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criminal-justice system as a whole. Far removed from its previously
defensive posture as a symbol of the indeterminate sentence and discre-
tionary justice, the Board has now become an aggressive force for introducing
greater uniformity, equity, and determinateness in sentencing and release
decisions. How and why this has happened is the sdbject of the following
report. ’

Instrument and Development

Ira Blalock presently serves as chairman of the Oregon Board of Parole.
When appointed to the Board in ‘1975, Blalock was determined to effect basic
reforms in parole policy and procedure. He was concerned, he explains,
"to be fairer, to make more explicit the criteria that the Parole Board used,
and in genéra] to make Board decision§ more predictable and reliable."

Prior to Blalock's appointment, the Board lacked any systematic procedure

for deciding if and when an inmate would be paroled. The administrative -rules

under which the Board Operated stated only that "the Board will evaluate the™ .. -

readiness of the inmate for release, including, but not 1imited to, personal
history factors, offense committed, institutional adjustment, personality
changes, and the attitude of the community." The idea that there is an
Optiﬁal point of "readiness" for parole is, of course, one of the hallmarks
of the~rehabi]itative'approach to parole decision-making. But several of the
Boara members had begun to have~serious doubts about the usefulness of re-
habilitative criteria in parole decisions, finding the concept of parole
"readiness" too vague and imprecise to provide a fair and reliable basis for
such determinations. When asked to describe how the @oard»decided an inmate
was "ready" for parole, one Board member rep]ied,;gﬁf&xﬁq]f in jest, "by
pumpkin thumping." ‘ ' ‘

In addition to establishing more explicit and justifiable standards
for decision-making, the Board was also concerned about a number of other
problems associated with Oregon's parole system.\,Oﬁe-pﬁaﬁTém’Was the approach
to parole decisions, which sometimes fofcéd“ah%inmgyg‘to participate in as. -
many as four or five parole hearings before finally Bg%ﬁﬁw?éﬂeaSedp Not
only was this procedure inefficient because of the large numberidf“;éset

-181-




SRR S

~derived through statistical analysis of past Board decisions.

hearings involved, but many Board membérs also believed it was unfair:
to prisoners and that some procedure should be devised to inform prisoners.
initially of the length of sentence they could expect to receive.

Sti11 another problem was the lack of uniformity in the sentences
imposed by the Oregon courts. In reviewing the cases of offenders con-
victed in different parts of the state, the Board often encountered extreme
disparities. Board member Chalmers Jones gives the example of a man sentenced
to 12 years for shooting a cow in Eastern Oregon, a staunchly conservative
region, while a man convicted of shooting his wife in Western Oregon would
be apt to receive a lighter sentence. In view of such disparities, the
Board was concerned with developing guidelines to ensure that length of
incarceration would be more consistent with the actual sericusness of criminal
conduct. ,

The principal objectives of Blalock and the Board in 1975 were to make
Blalock had been

impressed by similar efforts at parole reform at the federal level--particu-

paroie-policy more explicit, determinate, and equitable.
larly the Federal Parole Guidelines, developed by the NCCD in conjunction
with the U.S. Board of Parole.
on the federal model.

His initial design was based almost entirely
The Federal Guidelines utilize a "matrix" device for
determining when an individual is eligible for parole. The "matrix" is
constructed from two axes: the vertical axis consists of a "seriousness-
of-offense scale,” while the horizontal axis consists of a "Salient-Factor™
scale.. These two axes or scales form an actdaria]]y—based set of predictor
variab1é5‘designed‘to measure the probability that an offender will recidivate
if released. Within the cells of the matrix are time-to-be-served ranges, :
The matrix 1
is used as follows: a case is located on both the offense-severity and
Salient-Factor scales and the range of time to be served is read at the
intersection of the two coordinates. Usually an offender's parole date will
be set within the indicated range, at the high or Tow end depending upon the
special c1rcumstances of the case. Decision-makers are: perm1tted to go
outside th e presumptive ranges only when there are compelling reasons of
e1ther an aggravating ormitigating nature. The advantages of the matrix are

that it makes decision criteria more exp11c1t and visible, and that it
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structures discretion, without entirely eliminating it, by providing uni-
form time-to-be-served ranges for all cases of the same type.

Implementation

Blalock unveiled a first version of the Oregon Guidelines in November,
1975. The origina1 matrix closely followed the Federal Guidelines, giving
approximately equal emphasis to severity of offense and offender "risk"
in the determination of length of time to be served. Since their first
appearance, however, the Oregon Guidelines have undergone extensive modifi-
cation and refinement and have evolved in a manner quite different from the
Federal Guidelines.

Whereas the Federal Guidelines are based on extensive research of both
parole board decisions and parolee performance, the revised Oregon Guide-
lines, presented in Appendix A, are not. Rather, the "matrix" format was
simply borrowed from the federal model and then adapted to local conditions
on an ad hoc, trial-and-error basis. In one respect, this would appear to re-
present a weakness, since it may be argued that the Oregon Guidelines lack a
nroper empirical foundation. But in another respect,the lack of a research
base may well have been a blessing in disquise. Where research staff exercise
primary control over the development of classification instruments, one fre~
quently encounters problems of implementation and even outright resistance
from those criminal justice practitioners who are intended to use the instru-
ments, since the priorities of the researchers are often quite different from
those of Tine-staff. The resistance of parole boards to the use of the earlier,
Burgess-type prediction tables is a case in point.
was entirely the opposite.

But in Oregon the experience
A key point that emerged from our interviews was
the high degree of participation of diverse individuals and groups in the de-
velopment and refinement of the Oregon Guidelines, a factor which goes far in
explaining the relative ease with which the reforms were imp1emented. The folilow-
ing discussion examines the most important individuals and groups who partici-
pated in the development of the Oregon Guidelines.

Under the leadership of Blalock, the Parole Board itself played a major ~
role. Moreover, since by Oregon statute the Administrator of Corrections is
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an ex officio member of the Board, correcticnal personnel were also aware

of the refcrms from the outset. As Board members gained experience with

the use of the original matrix, they were able to identify problematic

areas and suggest improvements. An example of this process is ‘the evolution
of the original offense-severity scale, which posed problems initially

because of the manner in whigh it Tumped together a number of crimes which
were perceived by Board members to represent different degrees of gravity.

In attempting to apply the matrix to individual cases, the Board often

felt obliged to deviate from the indicated time-to-be-served ranges SO

that their decisions would more realistically reflect the seriousness of the
conduct in question. In reviewing the overall batﬁern of deviations, however,
the Board readily identified the source of the problem, and a refined offense-
severity scale has subsequently eliminated much of the initial difficulty

(see Appendix B). '

A second group who participated in the development of the Oregon
Guidelines were the Parole Analysts, headed by John Tuthill, Parole Evaluation
Supervisor. Parole Analysts are employed by the Corrections Division to
collect information -on cases and prepare summary reports for the Board; these
are the personnel who actually fi11 out and score the metrix on each case.
Like the Board, the Analysts also experienced initial difficulties in using the
matrix, and therefore proposed changes which were subsequently incorporated
within the classification instrument. The original Criminal History/Risk
Assessment scale, for example, included some items that the Analysts found
difficult either to verify or score in a sizeable proportion of cases,

a situation which led to the elimination of these items from later versions
of the Guidelines (see Appendix C).

Another important faction in the deveiopment of the Guidelines consisted
of outside experts, principally Peter Hoffman, who had been associated with
the development of the Federal Guidelines, and Andrew von Hirsch, academic
theoretician of the "just-deserts" philosophy of sentencing which will be
discussed more extensively below. The influence of these individuals was
the chief factor iin determining the extent of the role theory and research
would play in the'deveiopment of the Oregon Guideiiﬁes.- '

- -184-

A fourth group that played a particularly significant role in

- developing the Guidelines was the Advisory Commission on Prison Terms

and Parole Standards, established by the Oregon Tegislature in 1977,
and consisting of the five Parole Board members, five Circuit Court
Judges, and the Assistant Director for Corrections. The Commission was
especially useful in soliciting the input and cooperation of the state
judiciary,‘who, as might be expected, had some initial reservations
about the Parole Board "tampering" with sentencing decisions.

The final important influence on the development of the Guidelines
was not a group but a statute: Oregon's Adminstrative Procedures Act
(APA). APA requires that a formalized rule-making process be followed
in the proposal and adoption of all adminstrative rules. The basic idea of
APA 1is that although the legislature is responsible for developing general
poiipy, the development of specific rules for implementing policy is
better accomplished through non-legislative means. APA provides for
elaborate rule-making machinery, the notification of interested parties of
proposed rules or rule changes,and public hearings in which testinmony is
taken, In general, APA is also scrupulously concerned with the formulation
of administrative rules that are explicit, uniform, and responsive to both
legislative intent and affected interest groups. In the development of
the Guideiinés, APA has focused carefuyl attention on how the general
criteria used in‘the matrix are to be applied to specific cases. What, for
example, constitutes a "drug abuse problem," and what should count as a "prior
incarceration?” Legislators may have little time or inclination to deal with
such specifics, but unless formalized rules are developed to cover them, con-
siderable subjectivity and disparity will enter into screening decisions. As
Mr. Blalock emphasized strongly in our interviews with him, whatever success
the Oregon Guidelines may have thus far enjoyed is due not only to the matrix
format itself, but equally to the APA in generating a body of explicit and
binding rules for determining how the screening instrument is applied to
specific areas.

In addition to developmental differences, the Oregon Guidelines differ
from the Federal Parole Guidelines in another significant respect--their
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underlying philosophy and rationale. The Oregon Guidelines have been heavily
influenced by the controversial "just-deserts" philosophy of sentencing. “Just-
deserts" refers to the principle that "the punishment should fit the crime,"

or, in the language of Oregon's new parole statute, that "punishment [should be]
commensurate with the seriousness of the prisoner's criminal conduct." "Just-
deserts"--sometimes also referred to as the "justice model"--has bean gaining
increasing currency in criminological literature as an alternative to the cri-
teria which have traditionally guided sentencing and parole-release decisions.
Inspired particularly by the writings of Norval Morris, David Fogel, and

Andrew von Hirsch, adherents of this position maintain that severity of

criminal conduct should be the primary consideration--and some would argue

the exclusive consideration--in decisions affecting the duration and severity
of criminal punishment. |

The principle of just-deserts provided the cornerstone of Bill No.2013,
drafted jointly by Blalock and von Hirsch to provide statutory authorization
for the Oregon paroie reforms. In 1977,Bi11 No. 2013 began hearings in the
House Judiciary Committee and the Governor's Task Force on Corrections, and
it was passed by the legislature and became effective October 4, 1977. The
key provisions of the bill are worth quoting at length:

Rules on duration of imprisonment; objectives, considerations in
prescribing rules.

(1) The commission shall propose to the board and the board shall
adopt rules establishing ranges of duration of imprisonment to
be served for felony offenses prior to release on parole. The
range for any offense shall be within the maximum sentence pro-
vided for that offense. '

(2) The range% shall be designed to achieve the fo11owiﬁ§ objectives:

(a) Punishment which is commensurate with the seriousness of the
prisoner's criminal conduct; and

(b) To the extent not inconsistent with paragraph (a) of this
subsection:
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(A) The deterrence of criminal conduct; and

(B) The protection of the public from further crimes
by the defendant.

(3) The ranges, in achieving the purposes set forth in subsection
(2) of this section, shall give primary weight to the serious-
ness of the prisoner's present offense and his criminal history.
(Oregon Revised Statutes, Section 144.780)

Perhaps the most obvious feature of the statutory language is its radical
departure from the philosophy of rehabilitation which had previously guided
parole decision-making. Rather than "readiness" for parole, "severity of
criminal conduct" is now the primary criterion in release decisions. Length
of incarceration %s, at least in theory, no longer contingent upon an inmate's
"adjustment" or "progress" in rehabilitative progrgms but hinges instead
on more demonstrable aspects of an individual's paﬁ% criminal behavior.
Another traditional concern in parole decision-making, the assessment
of offender "risk," is also given short shift under the revised statute.
Although the statutory language permits the Board to consider "the protection
of the public from further crimes by the defendant" as one criterion in
release decisions, it explicitly subordinates this criterion to the "just-
deserts" principle and in addition emphasizes that primary weight must be
given to prior criminal behavior rather than predicted future criminality.
It is on this point that the Oregon Guidelines differ most sharply

~ from the Federal Parole Guidelines. Whereas the Federal Guidelines give

roughly equal weight to offense severity and the prediction of future recidi-
vism in the determination of time to be served, the Oregon Guide]ines have
evolved much further in the direction of a "pure" just-deserts system, where
length of incarceration depends almost entirely on demonstrated past criminal
behavior, including both the instant offense as well as prior criminal history.
As Blalock explains, "In all candor, we're not really interested in prediction.
Our matrix is more gauged to figure out whose present crime and prior criminal
history merit particular punishments." Board member Chalmers Jones is even
more blunt: "The Guidelines were not designed with prediction in mind. The
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jdea that criminality can be accurately predicted is totally foolhardy.
It's a bit of mischief that can be entertained, but that's all it will ever
be." ,

Nevertheless, though a number of traditjonal risk-assessment variables
have been dropped from the matrix in an effort to achieve more of a "just-
deserts" emphasis, a number of others still remain. The Board has eliminated
several social-history factors used in earlier versions of the matrix, including
employment record, school attendance, and marital status, factors often found
in standard risk-assessment instruments. (Blalock again: "Why? Well just
because we felt we shouldn't punish someone because he didn't get married.")
The present Criminal History/Risk Assessment scale, which constitutes
the horizontal axis of the matrix, is shown in Appendix C. Briefly, it
includes (a) prior felony or misdemeanor convictions as an adult or juvenile,
(b) prior incarcerations as an adult or juvenile, (c) age at first commitment
of 90 days or more, (d) escape or probation/parole failure, (e) admitted or
documented heroin or opiate-derivate abuse or documented alcohol problem, and
(f) verified period of 5 years conviction-free in the community prior to the
instant crime. Yet while all of these factors {(with the possible exception of
"e", substance abuse) relate to an offender's prior criminal record, some
of the items would appear to be at Teast eqUa]]y oriented to the prediction
of future criminality. In particular, items (c) age at first commitment, (d)
escape or probation/parole failure, and (f) conviction-free period would fall
in this category. From a strict "just-deserts" standpoint, age at first
commitment, for example, should have no bearing on length of sentence: why
should two individuals whose prior records are identical, save for the fact
that one was younger when he committed his crimes, receive different punish-
ments? Some Board members are discomfitted by such apparent contradictions
and anticipate still further modifications of the Guidelines in the direction
of a purer "just-deserts" system. ‘

4

Screening and Decision Process

How do the Guidelines actually work in practice? The matrix itself is of
course only a piece of paper, a standardized form for classifying offenders.
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But eventhe best-designed forms do not by themselves ensure the success
of a classification system. At least as much depends ‘upon the manner in

“which the personnel who use the instrument are organized to go about their

work and the procedural safeguards that are introduced to ensure that the
instrument is systematically applied. In this respect, Oregon can provide
some valuable pointers to other practitioners in the criminal-justice
system. .
One of the most important features of the Oregon system is that classi-
fication is sharply segregated from actual decision-making. Classification--
the process by which offenders are rated on the offense-severity and criminal-
history scales--is the exclusive function of the Parole Analysts employed

on a full-time basis to screen all cases preparatory to their initial parole
hearing. Eight Analysts presently perform this task, directed by John Tuthill,
Parole Evaluation Supervisor. Tuthill explains that the most demanding and
time consuming aspect of the Analysts' work is verifying the information
required by the matrix. While the actual scoring of the matrix takes only

a matter of minutes once the necessany data has been compiled, the process

of compiling and cross-checking the data on an individual case often takes

up to 90 days. Nevertheless, because the offender's parole set is directly
influenced by this data, factual accuracy is considered of paramount importance
and the time is viewed as well spent.

The classification process works as follows: when an offender is committed
to a state institution, the Analyst first reviews the pre-sentence investiga-
tion report and then interviews the inmate at the institution where he or
she is held. The Analyst explains that the information collected during the
interview will be used for the parole analysis report upon which the parole
date is based. The Analyst asks about the inmate's arrest record, instant
offense, alcohol and drug involvement, and any psychological problems. The
Analyst then returns to headquarters and begins correspondence by mail and
telephone to verify the information to be used in the report.

The primary data are the arrest and conviction record contained
in the Oregon State Bureau of Police "rap sheet." This information is verified
with the agencies shown to have arrested or convicted the individual. 1In
addition, the Analyst may travel to the State Hospital or State Police Office
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to collect further data. A1l of this information is accumulated in the
Corrections Division Administrative Office file in the "dome building" at
Salem. «

Finally, the inmate is notified of his or her initial hearing date
and given a copy of the parole analysis report, including the scored matrix.
This affords the inmate the opportunity to review the report for inaccuracies
prior to the initial hearing and to protest any such inaccuracies at that
time. The result is that by the time of the initial hearing, the classifi-
cation process is basically completed. The offense-severity and criminal-
history scales have been scored and verified for accuracy, and thus the offender's
presumptive time-to-be-served range is already known. However, the hearing panel
may change the score on either axis of the matrix due to clinical error, new
information, or other special circumstances.

The importance of this sharp separation between classification on the
one hand, and decision-making on the other, may be illustrated by comparison
with the procedures followed under the Federal Guidelines, where the two
functions are combined. In the federal system, hearing examiners often
complete the matrix and render their decision in a single process. As a
recent article in the Yale Law Review points out, this procedure permits
a considerable degree of "fudging" to take place. For example, in order
that their decisions fall within the indicated Guideline ranges, thereby
avoiding the necessity of providing a written explanation of their actions ,
hearing examiners frequently adjust either the offense-severity or Salient-
Factor scores so that the indicated time to be served falls into line with
the sentence that the examiners subjectively believe is appropriate. While
their decisions appear to be determined by the matrix, in fact the matrix
SCGtg has been manipulated to justify what is essentially a subjective decision.
C]eak?yE this defeats the intended purpose of the Guidelines concept.

“In contrast, under the Oregon Guidelines this kind of "fudging" is
not at all in evidence since classification variables are more éxplicitly
defined (under APA} and carefully verified (by the Analysts), and the matrix

itself is completed prior to its utilization by decision-makers. Decision-

makers may still, of course, go outside the indicated ranges if circumstances .
warrant, although even these deviations are rigorously constrained by admini-
strative rules which specify the amount of permissible deviation, require
written explanations’iand provide for appeal hearings. In practice, then,
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the Oregon system appears to come much closer to the intended objective
-of the original Guidelines concept--"to structure discretion without -
entirely eliminating it"--than the federal system, despite the formal simi-
larities in the screening instruments that the two systems employ.

Results and Impact

‘What effect have the Guidelines had? It is too soon to give a definitive
answer to this question, since the Guidelines have been in operation a
‘relatively short time and the Board is only now beginning to develop a moni-
toring system to provide the necessary data for evaluation. Moreover,

Oregon has experienced a number of other changes coincident with the Guidelines
which also affect paro]e policy and procedure, so that it is difficult to
separate the effects of the Guidelines per se from the effects of these con-
‘temporaneous deve]opments Nevertheless, though a definitive assessment is
 obv1ous1y 1mposs1b1e at this point, some provisional remarks are in order.

- Rate of parolel A significantly higher proportion of inmates are being
vparo1ed under the Guidelines system than were being paro]éd previously. Prior to
the use. of Guidelines, in the years 1972 to 1975, the percentage of inmates paroled
f(versus thoée'discharged‘after serving their complete sentences) was within
the range of about 67% to 69%. In contrast, ovér 85% of the institution
;ﬁopU1ation presently receive paroles, while less than 15% go on to discharge.

It would be incorrect, however, to infer that this change is a direct ' |
consequence of the Guidelines themselves. What must also be taken into account
is the change in parole policy ‘which accompan1ed the introduction of the
Guidelines: parole release was reconceived as a "presumptive" decision. This
meant that the Board presumed'a11 inmates would be paroled unless negative
factors in an inmate's record dictated the contrary. In other words, the
Board.was no longer concerned with proving an inmate was eligible to receive

parole, but rather with proving that he was not eligible. Thus, the higher

percentage of paro]es;under the Guidelines actually reflects more a policy
change than an effect of the Matrix per se. Though this policy change has
been "built in" to the Matrix--in the presumptive time-to-be-served ranges--
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so that the higher rate of paroles may in a narrow sense be sa1d to result
from the application of the Guidelines, this change must in no way be
considered a necessary result of the Matrix-type approach. If other time
ranges had been selected, it would have been,entire]y,possib]e for-the‘ ;fb
rate of paroles to have‘decreased. | o

Length of incarceration. A second area of change--and oné that has"'iﬁ

generated some controversy—-concerns trends in the average 1ength of t1me
K served. 'Some correctional officials believe that 1ength of 1ncarcerat1on
has increased substantially under the Guidelines. Bob watson Adm1n1strator
of Corrections, estimated that average time served had 1ncreased by as much
as 4 months. However, his executive assistant, Neil Chambers,presented f1gures
which indicated both that the change had been much less, and that there S
was no consistent pattern. Chambers' statistics show that for a11 paro]ees
re]eased in the second half of 1976, average length of t1me served was 18, 9
months, dropping to 18.3 months in the first half of 1977, then c11mb1ng aga1n
to 20.3 months in the second half of 1977, the Tlatest date for which f1gures
were avai]ab]e"However, as pointed out by Blalock, Chambers' data include only
parolees and exclude inmates who serve their maximum term before re]ease S1nce
inmates who serve their max1mum term are bound to pu11 up the average and
given the fact that the rate of parole has increased dramat1ca11y (thereby re-
ducing the number who "max out"), it is entirely poss1b1e that average t1me
served for all prisoners may have dropped, not risen, under the Gu1de11nes
Unfortunately, data are not yet available with which to reso]ve th1s 1ssue

. Even assum1ng that such a trend could be demonstrated however the
quest1on would remain as to what extent it was attr1butab1e to the Gu1de11nes
‘Though some critics of the Guidelines approach have suggested that their ‘\
application across the board will inevitably produce 1onger prtson terms;- ]
a general criticism'that has been Todged against almost a11‘determtnate
sentenc1ng approaches——there are indications that,k1n Oregon at 1east
factors other than the Guidelines themselves have been more 1mportant in
1nf1uenc1ng average length of incarceration before paro]e ~ Two such externa]
factors are the increasing 1ength of sentences be1ng 1mposed by the Oregon :
courts and the "stacking" effect. First of all, the length of court 1mposed
prison sentences has been stead11y increasing since 1972/73 in Oregon, .

-
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coincident with the nationwide trend. In the second place, an unusually h1gh
proportion.of non- ser1ous ‘non- person offenders were committed to Oregon
pr1sons 1n 1972/73 also coincident with the nationwide, "get- tough on- “Crime"
emphas1s of the late Nixon adm1n1strat1on These offenders have now begun

to work their way out of the system, with the result that serious offenders
have again begun to "stack up" or increase as a proport1on of institution-
al. popu]at1on This, too, would tend to increase average length of 1ncar-
ceration, due to the longer sentences and parole normally received by

person -offenders.

- In sum, though there appears to be somewhat of an increase in average
time served before paroie under the ‘Guidelines, this change is not especially
pronounced and could well be cance]]ed out by the declining nuinber of inmates
who now serve their maximum terms. Moreover, changes that have occurred
in 1ength of incarceration before parole are probably more the result of
external factors than of the Guidelines themselves.

~ Recidivism. Data on recidivism among parolees released under the
Gu1de11nes are not yet available. Following the national standard, Oregon
uses a three-year time period as a basis for calculating its rec1d1v1sm
rate, so that the first recidivism data for offenders released under the’
Gu1de11nes will not become available until sometime in 1979. Nevertheless,
based on subjective impressions, some correctional officials do believe there
w111 be an increase in recidivism, albeit a small one, under the Guidelines.
Mr., Tom Toombs, Deputy Administrator of Corrections, indicated that because
a s1gn1f1cant1y higher proportion of inmates are paroled under .Oregon's
newi"presumptive" parole policy, there is some concern among correctiona1
staff that a greater number of "poor risks" are also being released. However,
Board members point out that such considerations are built into the cr1m1na1-'
history scale and result in Tater release for those who would be .considered
"poor risks." As a result, the Board expects to see little net change in the -

- overall amount of recidivism.

- Moreover, though other Jurisdictions consider recidivism one of the main
performance indicators in parole decision- -making, Oregon officials question

‘the va11d1ty of using recidivism as a measure of the successor failure of the .

-193-

R A e




R

“‘the program has reduced disparities in length of incarceration.

Guidelines program. The recidivism issue must be viewed in the context of the.
Targer policy.objectives of the Parole Buard--their rationale for introducing
the Guide]ines As has been discussed previously, the main obJect1ve of the
Board is to improve the consistency and uniformity of the decision process; |
the prediction of recidivism is relegated to a d1st1nct1y secondary concern.

For this reason Oregon correctional officials believe it is 1nappropr1ate

and unfa1r to Judge the success or failure of the Guidelines program on the
basis of parolee recidivism alone.

!

A final issue, and perhaps the most important one,"
‘given the objectives of the Guidelines Program, is.the'extent to wniCh

This, after
a11, s the "bottom 11ne" in evaluating the success or failure of the prognam,
since the. pr1mary thrust of the "just deserts" approach is to 1ntroduce greater
equ1ty and uniformity 1n sentencing and parole-release decisions.

Sentence disparity.

Unfortunate]y,

,however, the Board has yet to compile and analyze the hard data necessary to

address this issue.
* Nevertheless, based on 1nterv1ews with Board members, 1nmates judges,

and others'concerned with the issue, the site visit team formed a strong

subjective impression that the program has made consideréb]é}headway“toward

fe11m1nat1ng the gross d1spar1t1es which apparently existed pr1or to . the intro-

duct1on of the Guidelines. Prima fac1a evidence for this assert on “derives
from observat1on of the Guidelines in operat1on ‘The exp]1c1tness of the

fscreen1ng criteria employed, the r1gor of the screen1ng process 1tse1f and
:the mandatory use of screening results in actua] ‘decision- mak1ng-—a11 contrast

sharp1y from descr1pt1ons and'accounts of the situation prior to the Gu1de11nes,

;where the cr1ter1on of paro]e "readiness" provided only a vague and ‘very loose
framework: for structur1ng decisions.

But beyond the screening procedures them-
se]ves, the site visit team was equa]]y impressed by the strong comm1tment
of Board members to contro111ng sentence disparity,and in their own dssessment

‘the Board has made significant progress in this respect Still, these

impressions can hardly be considerad def1n1t1ve, and a more conc1us1ve assess-
ment must ‘await the co]1ect1on of hard data. R : : 2

Even when such data become available, however, the Board will need to*

-confront the problem of how to define and measure sentence "par1ty" and "d1Spar1ty "
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© receive identical punishment.

As with the parable of the elephant and the blind man,“parity" and "dispérity"
appear differently to different people. ‘A good example is provided by the
complaints of some inmates in the Oregon penitentiary who argue that it is

unfair to take prior record into account in deciding release dates because

this amounts to "double jeopardy," punishing an individual twice for the same
crime. In their view (one that seems to be shared, incidentally, by some hard-
line advocates of legislatively fixed sentences), only the instant offense should
be used as a basis for sentencing, and all who commit the same crime should

Yet while this definition of sentence "parity"

r "equity" might seem superficially plausible, others would challenge it as
being overly simplistic. As Leslie Wilkins has argued, to base sentences
exclusively on the circumstances of the instant offense is -"to attempt
to equalize something that is inherently unequal." The Tine between illegiti-
mate "disparity" and legitimate individual "variance" in sentencing decisions is
not eaSy to draw. According to this view,differences in prior record as well as in
other aspects of offenders' backgrounds and circumstances may legitimately
create individual variance in sentencing decisions, insofar as these differ-

-ences may be construed as aggravating or mitigating the ‘instant offense.

As this is intended to suggest, "equity" and "disparity" are not as simple
to define as might first.appear. One of the major tasks that lies ahead
for criminal justice researchers is to devise methods by which these concepts
can be more precisely measured, so that the impact of various approaches to
sentenéinglreform can be effectively monitored and compared.

Commentary -

It is appropriate to say a word about the broader significance of the
Oregon experience, particularly in view of what many criminal justice
practitioners perceive as an ominous national trend in the direction of
legislatively fixed sentences.’ At the time of writing, five states had al-
ready passed determinate sentencing statues, and such legislation has been
proposed in at least 30 others. Understandably, many correctional-and parole
authorities have been put on the defensive, viewing thiese developments as a .
threat to their sphere of inf1uence and expertise, if not their very existence.
In contrast, the Oregon Parole Board has moved in an aggressive’fashion,
taking upon itself the responsibility for ensuring greater determinancy and
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uniformity in sentencing and parole decisions. As a result, the demand for
legislatively fixed sentences has been jargely forestalled in Oregon, at -
least for the foreseeable future. If for no other reason, this alone should.:
give cause. for criminal justice practitioners to pay closer attention to the.
Oregon experience. - i L

Oregon illustrates that an effective parole-classification system may-well
prove a workable alternative to other approaches to sentencitg reform, for it - -
seems clear that such reform is coming, in one form or another. The-real ques- -
tion is what form it will take and what impact it will have upon existing cri-,
minal justice organizations. Although there are many variations among.the .
reform proposals that have been put forward, it is possible to d1st1nga1sh
three main approaches: :

O  Legislative, including proposals for fixed, mandatory, or
presumptive sentencing.

0 dudicial, including proposals for sentencing councils and, -
more recently, sentencing guidelines.

*'®  Administrative, of which Oregon's program is an example.

The legislative approach has, of course, received the'most,attention.
Yet, while it is still too early to evaluate the results in those states that
have passed determinate sentencing legislation, many in the correctional commun-
ity apticipate significant problems. First, it seems likely that more offenders
will|be incarcerated and for somewhat longer periods of time, thereby exacer-

bat1nq the already serious prob]em of prison overcrowd1ng Second, determinate |

senten§1ng legislation is Tikely to make it more difficult to manage pr1son
populations, since correctional authorities will have fewer incéntives and. dis-
incentives at their disposal with which to control prisoners* behav1or, parti-
cu]ar]y their part1c1pat1on in treatment and vocational programs. Third, sen-
tencing is perceived as too inflexible, both with respect to its adminstration :
and, even more importantly, with respect to the elusive goal of "equitable"
punishment which, after all, is the primary objective of the reform effort. Is
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it rea]1y "equitable" to impose flat sentences across the board for all 1
convicted of the same crime, while largely ignoring the past and present
c1rcumstances of the offender? ,

_ The second main approach to standardizing sentencing relies on judi-
cia1“se]f—reform, specifically through the development and adoption of’more
explicit sentencing guidelines. This approach has- been most recently advo-

,Lcatéd by Wilkins and Hoffman who have developed a Sentencing Guidelines
matrixmwhich is very similar to the Federal Parole Guidelines. A]thoughf
experience with the use of Sentencing Guidelines is also too Timited for a
proper evaluation, preliminary indications cast doubt on the potential of.
this'approach for significantly reducing sentence disparity. The main -
prob]em is that Sentencing Guidelines Tack "teeth," that is,an effective
enforcement mechanism. Judicial compliance with the Guidelines is 1arge]y
vo]untary, so theré is little to constrain a judge from going outside the
Gufde]fnes or ignoring them entirely should he or she so desire. An addj;iona]
difficulty stems from the decentralized character of the court system, which
serVesato prevent uniform application of Sentencing Guidelines on a statewide

“basis. The development and implémentation of Sentencing Guidelines must pro-
ceed in a "hottom=up," district by district fashion, so that the sentence dis-

, parity-often encountered between districts in the same state may not be ade-

~quately_addressed. ‘ ‘ | |

Although the first two approaches to sentence reform have received

serious "attention, the third, reduct1on of sentence d1spar1ty at point of -
paro]e release, has not. Paro]e boards have stood for so long as the symbo1
of the indeterminate sentence, that it is perhaps difficult to conceive of
them performing’any other role. Yet the Oregon experience compe]s one to
cast off such preconceptions and view the parole function in a new 11ght
From this vantage, the Paro]e Guidelines approach has much to recommend it,
1nc1ud1ng i

(1)' Centralization. Because parole boards review the cases of offenders
committed to prison from all parts of ‘the stafe, they are in a unique
position to monitor disparities in length of sentence. Moreover,
‘both.the administrative machinery and the information base necessary
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to perform this centralized monitoring function already exist in
most states, so that major administrative changes or expenditures
would be unnecessary. While the idea of the parole authority .act-.
ing as a "Board of Equalization" for sentencing decisions may at-
first seem farfetched, there are precedents not only in Oregon,
but also in California where the new Community Release Board (old

- Adult Authority) presently pérforms this function under the new

determinate sentence law.

Enforceability. As an administrative body, the parole board is ‘
much more susceptible to external constraints than the Jud1c1ary,
and as a result, decision guidelines can be more readily enforced;

. Thus, short of the extreme measure of legislatively fixed terms, .

(3)

Parole Guide]inee appear to hold significantly more promise than

Sentencing Guidelines for controlling excessive discretion and .

disparity. Ahtough historically parole boards have been granted

almost unfettered discretion, Oregon illustrates that this need
-.not necessarily be the case: a clearly defined legislative mandate

together with a well developed body of administrative Taw can go
far to eliminate unwarranted discretion in parole decision-making.

Flexibility. Perhaps the chief advantage of the Oregon approach,
however, especially in comparison with legislatively fixed sentences,

- is its greater flexibility. Because the Parole Guidelines are admini-

~strative law, standards have evolved in an incremental and cumulative

fashion. This evolution has given those who administer tha standards
the chance to.see what rules and procedures work and do not work

"sat1sfactor11y and then make changes and amendments as exper1ence ,

dictates. In addition, the Guidelines have rendered the whole 1ssue
of equitable sentences more open to judicial 1nspect1on and rev1ew,

- so that the Oregon appellate courts will undoubtedly be influential

in developing this body of rules and procedures still further in the
traditiona] case-by-case fashion associated with the evolution of

~common law. Legislatively fixed sentences, in sharp contrast, do not
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‘permit this kind of flexible, -cumulative legal development;
fixed sentences are promulated through ﬁone—shqt" legislation-
which, once passed, may prove'very difficult to modify.

In emphas1z1ng what appear to be the potential advantages of the Oregon
mode], it is also necessary to point out its Tlimitations; the Oregon ‘
Parole Guidelines are no panacea for all that ails the criminal justice
system, nor even for the more specific problem of reducing sentence disparity.
For-the Parole Guidelines do not address what is obviously the most difficult
and;intractable aspect of senteneing reform--the determination of who is
to:belincarcereted in the first place, or what is commonly known as the
"“in/out Eecision." Nationally, only a small percentage of convicted felons are
commifted to prison, the vast majority instead receiving probation or other
non-incarcerative dispositions. The criteria upon which "in/out decisions"
are based are the least visible and most susceptible to the vagaries of
polities, public opinion,. prosecutional discretion, and individual differ-
ences in judicial temperament. Yet the Oregon reforms deal only with the
problem of reducing disparity in the length of incarceration, leaving untouched
the more important issue of disparity in dec1s1ons about whether an offender
will be 1mpr1soned at all.

Despite this significant limitation of the Oregon model, it is a
1im§tation that applies equally to the other major approaches to sentence
reform that have thus far been proposed, including both 1egis1ativejy;fixed
terms -and Sentencing Guidelines. A1l three focus primarily on the "back-end"
of the criminal justice system, that is, on the issue of Tength of incarceration;
they fail to provide satisfactory answers to the question of how to eliminate
disparity earlier in the "funnel" of criminal justice. The truth is that all
of these measures attack on]y the symbolic tip of the iceberg, and none will
affect more than a small percentage of those convicted of crimes for which they
cou]d be imprisoned.

Nevertheless, though the symbolic importance of the issue has been some-
what exaggerated in the heat of the debate over determ1nate sentencing, uni-
formity of prison sentences remains a very real issue for inmates, correctional
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officials, parole boards, and, increasingly, state legislatures. Criminal
justice practitioners, researchers, and po]1cy—makers would therefore be
advised to keep close watch on the future of the Oregon exper1ence 'If
this approach proves a truly effective and workable means of standard1z1ng

prison terms, it cou]d pre empt current demands for more drast1t, Draconian
measures. '

1
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OREGON GUIDELINES MATRIX

TIME TO BE SERVED UNDER RULE 254-135-020

APPENDIX A

CRIMINAL HISTORY/RISK ASSESSMENT SCORE

11-9 86 53

Excellent Good Fair

2-0

Poor

OFFENSE SEVERITY RATING
Category 1 |
Category 2

Catego%y 3

|

Categoﬁy 4

Categor‘g/ 5 -

Categofy 6

Category 7**
Subcategory 2

Subcategory 1

(A11 ranges in Categories 1-6 shown

in months) |
-6 -6 6-12 12-22
( 4-8 )* ( 8-18)
-6 6-10  10-18 - 18-28
(4-8) (8-14) (14-24)
6-10 10-16 16-24 24-36
(4-8) (8-12)  (12-20) (20-32)
' 10-16 16-22 22-30  30-48
(8-12)  (12-18)  (16-24) (24-42)
18-24 24-30 . 30-48 48-72
(12-20) (20-26) = (26-40)  (40-62)
86-144 .

36-48 48-60  60-86

8-10 yrs 10-13 yrs 13-16 yrs 16-20 yrs

10-14 yrs 14-19 yrs 19-24 yrs 24-Life

*Months in parentheses represent range for youthfu1 offenders (21 or younger:

at time of conviction).

**The range for murders committed after December 7, 1978 sha11 be 25 years as

requ1red by ORS 163.115.
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OFFENSE SEVERITY SCALE

Part I

OFFENSE SEVERITY UNDER RULE 254-135-005

ARPENDIX B

N
RN

A gt i g |

OAR Chapter 254

SeXua1}Abuse I

~202~

, RATING FELONY CLASS

163.095 - Aggravated Murder 7 A
163.115 - Murder : 7 A
166.005 - Treason 7 A
163.118 - Manslaughter I 6 A
163.235 - Kidnapping I , 6 A
163.375 - Rape I (Subcategory 1) 6 A
163.405 - Sodomy I (Subcategory 1) 6 A
164.415 - Robbery I (Subcategory 1) 6 A
163.185 ~ Assault I (Subcategory 1) 6 A
164.325 - Arson I (Subcategory 1) 6 A
163.185 - Assault I (Subcategory 2) 5 A
164.325 - Arson I (Subcategory 2) 5 A
164.415 - Robbery 1 (Subcategory 2) 5 A
162.165 - Escape I : ’ 5 B
164.225 - Burglary I (Subcategory 1) 5 A
163.175 - Assault II = 4 B
163.225 - Kidnapping I1 4 B
163.365 - Rape II (Subcategory 1) 4 B
163.395 - Sodomy II " 4 B
164.225 - Burglary 1 (Subcategory 2) 4 A
167.017 - Compelling Prostitution 4 B
164.405 - Robbery II ' 4 B
167.207(4) - Criminal Activity in Drugs

(Subcategory 1) = 4 A ;5

163.275 - Coercion {Subcategory 1) . 4 c -

- 164.075 - Theft by Extortion (Subcategory 1) - 4 c
475,992(1) - Manufacture or Delivery of a Controlled
B Substance (Subcategory 1) 4 A

475.995 - Unlawful Delivery of a Controlled ;

- Substance to a Minor (Subcategory 1) 4 .A,B
163.125 - Manslaughter II 3 B
162.015 - Bribe Giving 3 B
162.025 -~ Bribe Receiving 3 B
167.207(1) - Criminal Activity in Drugs

. (Subcategory 1) ‘ 3 B

163.425 - ‘ 3 c

OFFENSE

RATING

APPENDIX B
(Page 2)

167.207(4) - Criminal Activity in Drugs

(Subcategory 3)

167.207(1) - Criminal Activity in Drugs.

164.125 -
164.075 -
165,095 -
165.090 -
166.270 -
166.410 -
166.220 -
167.012 -

(Subcategory 2) '
Theft of Services (Subcategory 2)

Theft by Deception (Subgategory 2)

Sports Bribery

Sports Brilie Receiving

Ex-convict in Possession

Sale related (firearms) o
Carrying a Weapon With Intent to Use
Promoting Prostitution

-203-
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~ FELONY CLASS
164.225 - Burglary I (Subcategory 3) -3 A
163.365 - Rape II (Subcategory 2) 3 B
164.215° - Burglary I1 (Subcategory 1) -3 C
164.055 - Theft I (Subcategory 1) =~ = 3 C
164.125 - Theft of Services (Subcategory 1) 3. C
164.085. - Theft by Deception (Subcategory 1) 3 C
165.013 '~ Forgery I (Subcategory 1) . v 3 C
475.992(1) - Manufacture or Delivery of Controlled .
Substance (Subcategory 2) 3 A,B,C
475.992(3) - Unlawful Creation or Delivery of a
o Counterfeit Substance (Subcategory 1) 3 A
475.995 - Unlawful Delivery of a Controlled Substance
: to a Minor (Subcategory 2) 3 ~ AB
162.065 - Perjury ' 2. c
162.155 - Escape II (Subcategory 1) - 2 c
- 162,205 - Failure to Appear I ‘ 2 C
162.265 - Bribing a Witness 2 C
162.275 - Witness Receiving Bribe 2 C
163.145 - Criminally Negligent Homicide 2 c
163.205 - Criminal Mistreatment 2 C
-+163.257 - Custodial Interference I 2 C
163.275 - Theft by Coercion (Subcategory 2) 2 C
163.355 ~ Rape III 2 C
163.385 - Sodomy III 2 C
163.535 - Abandon Child - 2 C
164.055 ~ Theft I (Subcategory 2) 2 C
164.095 ~ Theft by Receiving 2 C
164.135 - Unauthorized Use of a Motor Vehicle
_ (Subcategory 1) : 2 C
164.215 - Burglary II (Subcategory 2) 2 C
164.315 ~ Arson 1I . 2 C
164.395 - Robbery III 2 C
165.013 ~ Forgery I (Subcategory 2) 2 c
163.175 - Assault III 2 C
2 A
2 A
2 c
2 c
2 C
2 C
2 C
2 C
2 C
2 C

o i b
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APPENDIX B APPENDIX C
(Page 3) -
OFFENSE B RATING . FELONY CLASS | HISTORY/RISK_ASSESSMENT SCALE
: i . - CRIMINAL HISTORY/RISK ASSESSMENT~UNDER RULE .254-135-010
67.278 - Obtaining Drugs Unlawfully 2 B . . ~ ’
496. 992%3) - Poaching (Subcategory 1) 2 C , ‘
475.992(1) - Manufacture or Delivery of a Controlled - ITEM A
(a) Substance (Subcategory 3) 2 ~ - A.B,C SCORE
475.992(3) - Unlawful Creation or Delivery of a : L » "
Counterfeit Substance (Subcategory 2) 2 -B,C - () gg §n1gsu$:1g:ngzeﬂ:?:eTeanor convictions 3
475.992(4) - ?ossess1on of ? Controlled Substance . o
Subcategory 1 2 - B,C
475.995 - Un1awfq] Delivery of a Controlled Substance v One prior conv1ct1on. 2
to a Minor (Subcategory 3) 2  C‘ _Two or three prior convictions: 1
162.185 - Supplying Contraband 1 C - : . e
162,325 - Hjndering Prosecution 1 - C Four or more p*‘?” cqnv1ct1ons.- 0
%gg.g%g - ?;222{ % ,_g (B) No prior incarcerations (i.e., exec@ted sentences
163.555 - Criminai'Nonsupport 1 C - of 90 days or more) as an adult or juvenile: ‘ 2
164.065 - Theft: Lost, Mislaid 1 c . e . .
164.075 - Theft by Deception (Subcategory 3) 1 C § , ~One or two prior incarcerations: g : 1
164.125 - Theft of Services (Subcategory 3) 1 A -%200 (Misd.) O E " Three or more prior incarcerations: v 0
v ~C +%200 : : ‘ . SO
164.365 - Criminal Mischief, I 1 " C ' , 4 es . ek '
165.022 - Forged Instrument I 1 ¢ (C)  Age at first commitment of 90 days or more:
165.032 - Forgery Device | 1 - C S . o
165.055 - Fraudulent Use of a Credit Card 1 A -$200 (Misd.) | - | | T ‘;{’]rgl‘éﬁ"és:. | | :
. . € +$200 T B 18 or younger: | 0._
165.070 - Fraudulent Communication Device 1 C ' > . ~ : .
167.127 - Promoting Gambling 1 - C g [ Ak
167.137 - Possession of Gambling Records I 1 L (D) kNever escaped, fa11ed parole or probat1on ‘ v 2
167.212 - Tampering with Drug Records 1 - C _ : |
~ - Welfare Fraud 1 ot One incident of the above | B 1 |
- Felony Traffic ‘ 1 - C ' . : !
133.723 - Interception of Communication 1 - C L Any two or more incidents of the abovef 0
ggg gg;%?; 3 anch1n? XSgbcaEegoryDZ) 1 ¢ (E)  Has no admitted or documented heroin or opiate
- (gagégiegogy1§; y in brugs 1 A ~ derivative abuse problem, or has no admitted or
164 215 - Burglary II (Subcategory 3) 1 - C documented alcohol probiem: . ) K 1
164.135 - Unauthorized Use of a Motor Vch1c1e ‘ ~ One or more of the above: S 0
~ (Subcateg?ry 2) ) 1-. - C - e S '
162 155 - Escape IT (Subcategory 2 ’ 1 C e . : Ty s
475.992(1) - Manufacture or Delivery of a Controlled . _ : (F) z§;%5;$gyp3:}gg gz grzggzi gggz;gglon free in the 1
(3) Substance (Subcategory 4) 1 " A,B,C . , ARt A T . =
475.992(3) - Unlawful Creation or Delivery of a A : e B . ' '
Counterfeit Substance {Subcategory 3) 1 B,C Otherwise: : : U
475. 992(4) - Possession of a Controlled Substance TOTAL HISTORY/R?SK ASSESSMENT SCORE: L . %
(Subcategory 2) 1 B,C , ) ‘ S ' EE== i g
- 1 ' , SR
475 993 g;oRzg:ggrgﬁtgohtro]1ed Substance Act - c - ‘ *Do not count convictions over 20 years old, convictions that have been ;
' : oy - pardoned, or juvenile or adult "status offenses" (runaway, truancy, ‘ g
i incorrigibility, drunk in pub11c) i
; ; | v j
‘ P . _ ' ~ sotd k]
Conspiracy has the same offense severity as the crime conspired to. **1f no prior commitment, use age at present conviction. ' | &
' ' ***Count probation failure only if it resulted fromnew crime; count any R “«
~ , -204- k parole failure. ' 4
0AR Chapter 254. oAR Chapter 254 -205-, 
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Court Research Analyst
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Overview

- The Court of Common P]eas C1ty and County of. Ph11ade1ph1a, Pennsy]van1a,
is current]y test1ng sentenc1ng grids to assess their feas1b111ty in: Jud1-<
j c1a1,dec1s1on making. The Ph11ade1ph1a Courts have worked closely with the
‘Criminal Justice Research Center‘(CJRC) in Albany, New York as an "observer"
‘court and have followed similar strategies to those 1mp]emented in other
Jur1sd1ct1ons under Albany's direction.
The Philadelphia sentencing guidelines combine an "offender scora"
w1th an "offense score" to locate a ce]] on a matrix table which 1nd1cates
: sentence decus1ons assigned to similar cases in the past. -Sentencing guide-
- Tines are reqarded as an information too] only. They are being tested to
assess their effectiveness in reduc1ng sentencing disparity.  The project
has tested the guidelines in all courtrooms, and implementation will involve
the entire judiciary. : ' ” . .
The Court of Common P1eas, the court of genera1 trial Jur1sd1ct1on 1n )
the.C1ty and5County of Ph11ade1ph1a (which have the same boundar1es), operates
- under the supervision of the State Supreme Court. It tries criminal cases
_ wh1ch carry a maximum potent1a1 prison sentence of five years or more; and
civil cases involving more than $1,000. The Court is one of two court levels
Jin Philadelphia; the other is a Mun1c1pa1 Court. The organfiatfona1fchart‘“‘
(see Appendix A) shows that the Common Pleas Court is directly responsible
“to the Pennsylvania Supreme Court, with appe]]ate level courts in between
for initial judicial appeals. Within the Common Pleas Court, there are
‘three primary judicial divisions: (1) Orphans’ Court, (2) Trial Court, and
(3) Fam11y Court. Most of the judges representkthe Trial Court Division (54),
w1th the rest distributed between the Family Court Division (20), and the
- Orphans'. Court Division (7)
_ The sentenc1ng gu1de11ne program is supported by a research staff that
>,1s part of the Research, Planningsand Training Unit of the Adu1t Probat1on i
Department which is also part of the Court of Common Pleas. Ms. Saundra
Di Ilio, Research Ana1yst in the research portion of the un1t, is currently
© working with - the Judicial Adv1sory Committee to implement sentencing guidelines.

v‘-207-
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The geographic area served by the jurisdiction is the City and Coanty
of PhiIade]phia The 1970 census reports the population as approximately
1.95 million residents. This populat1on s concentrated in an all-urban
area on the border of New Jersey. The residents can be d1v1ded into two |

predominant ethnic groups anglos 67%, and blacks 33% The crime rate '
for the Ph1]ade1ph1a area in 1975 was as fo]]ows o '

. TABLE 1
PHILADELPHIA CRIME INDEX

(SMSA est1mated population of
. 4,93 m1111on people) o

‘!i‘k

Rate per 100 000 Popu]at1on~fjih

- Total crime index = 211,633 . - "}. - 4 289. 8

- Violent crime = 725,097 R - 508.7
Property cr1me = 186,536 ',; o e I; 3,781.1 -

fThese figures compare to the~nationWide average as'fOIIQWs:

TABLE 2

.’ENATIONAL CRIME INDEX

Rate'per71oo,ooo Population

Philadelphia U.S. as a
: | o .. _HRrea +'_Whole
Total crime index = . . - ° ' 40854 - 5,281.7
Violent crime = e - 508.7 | '48I.5
Property ‘crime = B - | 37811 4;800.2'1V
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These statistics show that the Philadelphia area has-an overall lower crime
rate than thu U S. as a whole (-18.8%), even. though violent crime is sI1ght1y
h1gher (+5.4%) and property crime is substantially. Tower ( 21.3%).

Within the Court of Common P]eas, three programs ‘handle criminal
cases: (1) homicide, (2) major felony, and (3) felony non-jury. These pro- .
grams adjudicated a total of 8,729 defendants during 1977. Thi largest nifiber
of cases were handled by the felony non-jury program (6,952), with the maJor
felony program disposing of 1,413 cases and the homicide program 364. M11d
fluctuations took place in case disposal between the years of 1976 and 1977
as illustrated by Table '3 below:

_ TABLE 3
CASES PROCESSED, 1976 AND 1977

Cases Pending o Cases D1sposed Of ;;*if
1976 1977 Diff.v L 1976 | 1977 3 ‘ﬁﬂlff
Homicide Program . - 768 663  -13.77 460 389 =12
Major Felony Program 2,192 2,234 +1.9 1,472 - 15362° =620

Felony Non-Jury Program 10,837 . 8,817  -18.7 - -  8,304. 6,988 '* +2.7

T e e H e ey

o ‘ ) . . . E Y ’

AIthough only 511qht changes took pIace in d1soos1t1ons over the 1ast two years,
new cases rece1ved have dec11ned espec1a11y in the hom1c1de and fe10ny non- R

S UE TR
IR

jury program. . |
There are four mdin sentencing decision options for the Court of Common
- Pleas: (1) to incarcerate in county jail or priSOn, (2) to sentence to pro- =
vbatidn, (3) to"suspend sentenCe and (4) to assess fines, costs, or requ1re’ V
restitution The number of cases sentenced under each sentenc1ng opt1on 15"7‘“':
shown in Table 4 on the f0110w1ng page ‘ ‘ '
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_TABLE 4

SENTENCES - IMPOSED, 1977

I&be-of Sentence | Number of Defendants %,

flprison | | | . 2,499 o a6.2%

Probation R 2,814 | - 52.0%

Suspended Sentence - ' .63 L 1.2%

Fines, Cost Restitution 33 .68
Total . - 5,409 100.0%

: Table 4 shows that an almost equa] number of defendants receive prison as
: probat1on W1th slightly more receiving probation (5. 8/) In Common

Pleas Court, relatively few sentences are suspended or settled by fines

ASInce most of these cases are fe]on1es

- Figure 1 (on the fol]ow1ng page) 111ustrates the" f1ow of cases through '
the Court of Common Pleas.

In 1976, the Jud1c1ary began developing and test1ng gu1de11nes inde-

.pendently of 1eg1s]at1ve authority. A Judge's Adv1sory Comm1ttee was formed

for. the purpose of test1ng the guidelines concept. However, since that time,.
Senate Bill No. 195 has been enacted (November, 1978) which establishes
author1ty for the Pennsy]van1a Sentenc1ng Comm1ss1on to adopt sentenc1ng

guidelines (The Sentenc1ng Commxss1on has not yet been appointed. ) The law

further states that the court is requ1red to give reasons for the sentences

it 1mposes If a sentence is 1mposed outside of the gu1de11nes, for example,
the court s requ1red to submit a wr1tten statement of reasons for deviation
from the gu1de11nes It is 1mportant to recogn1ze that the Philadelptiia pilot -

~study began. prior to the aforementioned legislation due to concerns of. the .
Judiciary. Neverthe]ess, the guidelines being tested in- Ph1]ade1ph1a are

conSIStent with the intent of the enacted 1eg1s]at1on

-210-
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FIGURE 'I
 CASE FLOW
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The Instrument and Its Development

The guidelines consist of a series of four sentencing grids prepared
for different offense categories. Each grid constitutes a matrix table
Wwith an offense score and an offender score along the two axes: ' Sentenc1ng
times within each cell of the matrix indicate a range of sentences based
upon the median recently assigned in this jurisdiction.

Ms. Di Ilio, Court Programs Analyst, has worked close]y with Mr. Jack
Kress and the Albany Criminal Justice Research Center (CJRC) 1n developing
grids and procedures similar to those. introduced in: A]bany, Denver Chicago,
and Newark. Mr. Kress and Ms. Di I1io have also prepared a paper descr1b1ng

the scoring process, variables employed, and the use of sentenc1ng guidelines.
Much of the. 1nformat1on in- the fo]]ow1ng section is taken d1rect1y from that I

paper. A

The Qf fense Score is composed of four var1ab1esw the f1rst of wh1ch
is ser1ousness of offense Seriousness is determ1ned by rank1ng the crimes
within each statutory c]ass1f1cat1on for examp]e, murder is given a rank:
of "8", and a misdemeanor not aga1nst a person is scored "1" (see Append1x C).

This offense ranking is mod1f1ed by add1ng po1nts for victim 1nJury, weapon .

~ usage, and victim c1ass1f1cat1on Table 5 on the fo]]ow1ng page shows how

these items are used. The h1ghest number of points which may be ass1gned
is “]2“, the Towest is 7", . '

Var1ab1es making up the Offender Score include total number of pr1or _
adult 1ncarcerat1ons, relationship to the criminal justice system at the t1me
of arrest, prior adult conv1ct1ons, prior felony conv1ct1ons against a person,
and emp]oyment history. Table 6 shows how these items are scored.

For further deta11 the reader is referred to Sentenc1ng Guidelines

Judicial Reform in the Ph11ade]ph1a Court of Common P]eas by Jack Kress
and Saundra’ Di ITio.

.f2. Variables. have been modified fo]10w1ng analysis of the 1977 data
However, the new variables are not yet available, .

-212-

Ctem 1:

Ttem 2:

' Ttem 3:

Ttem 4:

TABLE 5

OFFENSE SCORE

Seriousness

Offense Class

Victim Injury

Death
Injury
No Injury

Weapon Usage

Yes
No

Victim Classification

Private Citizen

Organization or Institution
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+1
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TABLE 6
" OFFENDER_SCORE

4 E—O—-i-!]—t-:-i
Item 1: Prior Adult Incarcerations
3 or more R X
2 : +2
1 : _ ‘ . #H
0 .0 |
Item 2: System Relationship - oo
Sypervision by criminal :
justice agency +]
No Supervision ~ , 0
eItem'B: Pr1or Adult Conv1ct1ons '
L3 or more P 43
2 . O +2
T | | #]
S0 . . 0
Ttem 4: “Prior Fe]ony Person -
. Convictions. '
-3 or more, B “;‘ T
- - None  += . . T 0
Ttem 5§ Emp]oyment History . o
- Employed at arrest -2
Employed in past. . -1

Not employed . 0

The h1ghest number of po1nts an offender “may receive is "7", the Towest is "-2".
To summarize, the sentencing grid has two axes: the Offense Score lies on the
vertical axis, and the Offendey Score on the horizontal axis. There are four

-separate sentenc1ng gr1ds Felony 1 and Murder, Fe]ony 2, Fe]ony 3, and Mis-

demeanors. 3 : ,
The var1ahles current]y used have evolved after a per1od of ref1nement

| 3. | A deta11ed exp]an tion is g1ven in Manua1 for Use of Sentenc1ng Grids-

, Fe1on1es, Phila. Sentenc1ng Gu1de11ne Jan 1978.
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and testing. For examp]e,§1nformat1on on drug and a]coho] prob]ems was

se1dom ava11ab1e so this var1ab1e was dropped. Parole and probat1on re-;
vocat1ons were dropped because they proved to be unreliable. Judges. a]sp
dec1ded against 1nc]ud1ng JuWen11e records because they regarded them as an
improper cons1derat1on §‘ ,
Research leading to.the deve]opment of the current 1nstrument was. begun
infDecember,‘1976. The research staff collected and%gnaIyzed 93-items of -

information hypothesized ‘as relevant to sentencing decisions.’ The items . -

-were~se1ected largely on the basis of CJRC. experience in other jurisdictions.::
-~ Items collected fall into three categories: (1) information concerning

the instant offense, such as victim injury and weapon usage; (2) information

~concerning the offender's .criminal record, such as prior arrests and convic-
‘tions; and (3) information concerning the offender's background and social

stability, such as marital status and employment history.

f'Onegthousand cases sentenced in 1975 were randomly selected by the court's
cohputer’for the construction sample.' As a result of mfssing or incorrectly -
coded‘data,'45 cases were'dropped from the original sample during the data -

: cleaning period, leaving 955 cases in the construction sample.

Ana1y51s proceeded in several stages, beginning with selection of vari-
ab]es believed 1mportant to the sentencing decision. Researchers then ran cross-
tabu1at10ns with each variable against the "in/out" decision, or dependent ..
variable.” More variables were excluded from further analysis at this stage..
The research team next used multiple regression analysis to decide which vari-
ab]es1WOu1dgbe retained: for eventual use, and what relative importance would
be assigried to each. Stepwise multiple regression is a "search“'technique
which identifies 1ndependent variables (information obtained from case
files and pre-sentence reports) which predict variation in the dependent vari-
able (sentenc1ng dec1s1ons) The resulting regression equation, which ex- |
presses the relationship between the independent and dependent variables, is
used to predict the sentencing decision. The research analyst then ran re-
gressions using three dependent variables: (1) the "“in/out" decision, (2)
the minimum sentence, and (3) the maximum-sentence. She ‘also ran regressions
on all independent variables with the exception of the seriousness of offense,
Fifteen variables usually entered the equation with the same variables enter-

ing for all three dependent variables, although they entered in a different

Nl
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began a validation process

ordér. The research team then tested different combinations of variables
to determine which equations best predicted sentencing decisions in Phila-
delphia.

The research team next presented two models to the Judge's Adv1sory
Committee, one using rankings based on a statutory c]ass1f1cat1on of crimes
as to seriousness, the other using rankings of the Trial Division judgesf '
The cemmittee used several criteria to eliminate variables from the models.

First, arrests were eliminated because by law they are excluded from judicial

consideration without a conviction. Secondly, some variables were dropped
at the'outset because of missing information and the concerns noted above. .
After the variables and we1gnt1ngs were adopted, the research ana]yst
She 1dent1f1ed a random samp]e of 250 cases
rece1v1ng sentencing d1spos1t1ons 1n 1977 and compared the 1nstrument S”
predictions with actual sentenc1ng decisions. The validation check showed
that sentence severity has increased since 1975 both in terms of "in/out"
The predictive power of .the instrument

Var1ab1es are

decision and in length of sentence.
is presently 79% with respect’ to the "1n/out" decision.
currently being modified following ana]ys1s of the 1977 data.

Implementation

In 1ntroduc1ng sentenc1ng gu1de11nes, the Jud1c1ary s main concern was

reduc1ng d1spar1ty in: sentenc1ng, ‘Judges saw sentenc1ng gu1de11nes as an

information/too1 which would assist them in making more consistent dec1s1ons,-'

and yet still preserve judicial discretion. A JUdge's Advisory Committee -
was formed court funds made ava11ab1e, and the research program leading to
sentencing guidelines was 1mp1emented

During the testing phases, part1c1pat1ng judges have rendered dec1s1ons
The worksheet is scored afterwards

Thus, the sentencing’ dec1s1on

based on traditional considerations.
to derive’ comparat1ve guideline pred1ct1ons

is made 1ndependent1y of the gu1de11nes pr1or to scor1ng and consu1t1ng '

them.
"Testing and 1mp1ementat1on has proceeded in four stages.
piﬁot program that began in March, 1978 involved ten judges.

The ﬁnitta]
It used "in/out"

i o | -216-
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.grids'on1y and did not consider length of sentence. These initiaT grids

the second phase, sentence Tength was added to the gu1de11ne gr1ds and
tested first in these same ten courtrooms.
derived from the median sentence 1mposed in the 1975 construct1on samp1e
The third phase 1nvo]ved a revision of the gu1de11ne sentence t1me based

- . on analysis of the 1977 validation samp]e F1na11y, gu1de11nes based on’
the 1977 validation samp]e were tested in a]] 45 courtrooms. Full 1mp1e-
mentation of “the guidelines program is scheduled for March 1, 1979. N

Screening and Decision Processes

As indicated above, Judges currently make sentencing dec1s1ons independ-
ent]y of the guidelines ,and in advance of scoring the worksheets. During

se]ves 'After the judge decides the sentence he will 1mpose he prepares
a worksheet (see Append1ces D and E) ut111z1ng information from case files.
Pre—sentence»1nvestigation reports are sometimes used but are available in
only about 4C% of cases. The judge then compares his dec1s1on with that
suggested by the grids to see if there is departure.

Scoring takes about five minutes per case, and an average of 450 cases
are sentenced per month. :
syStem-wide,scores will hopefully be computed by clerical assistants prior
to sentencing, and then considered by judges in rendering'deciS{ons
the guidelines are not intendcd to remove judicial d1scret1on but mere]y to ‘
serve as an informational tool.

- The coding manual explicitly specifies scoring criteria, and several
precautions have been taken to minimize variation in:scoring. For instance, -
a series of training and orientation sessions were held at several points
durdng implementation to familiarize all judges with the scoring procedures -
and use of the grids. .In addition, those judges on the Advisory Committee:
who are involved in the pilot study hold meetings to discuss questions of

Finally, the Advisory Committee and research team developed an explicit scor=
ing manual for judges in order to minimize disparity in scoring.

The above

-217-

\
\;\!

The range of sentence 1ength was

the pilot study,. cooperating judges compute offender and offense scores them— ’

- However, =’

interpretation, and establish policy concerning scoring and other issues. L

were based on the construction sample of cases sentenced in 1975.° Dur1ng NRRE

After the pilot study when implementation becomes ™' "
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measures have minimized variations in scoring among judges in the pilot

study, and the research analyst monitors scor1ng for cons1stency

The intent of the sentencing gu1de11nes program has never been to -examine

' the sentencing records of individual judges. Normal Jud1c1aT review for the

state of Pennsylvania is in effect. Initial appeaTs on sentencing dec1s1ons
are reviewed by the Superior Court of Pennsylvania (appeTTate court), and
subsequent appea]s must go to the Pennsylvania Supreme Court and/or the

Y Supreme Court of the United States for final resolution. However, mon1tor1ng

procedures W1TT assure appropriate use of guidelines by prov1d1ng feedback
to Judges ‘ :

Results and Impact.

S1nce sentenc1ng gu1de11nes are not fully ut111zed at th1s t1me, 1mpact

is unknown. U1t1mate1y, the judges hope that the gu1de11nes will® reduce sen- .
'tencing dispar1ty. Howevér, they- ‘were never intended to either increase or

decrease the ratio _of'incarcerations.or~average length of incarcerations.

Commentary: *

The Jjudges. who were 1nterv1ewed did not feel it was poss1bTe to separate._
the goaTs of cons1stency, equ1ty, and accuracy of decision making; all are
compat1bTe and desirable in the1r v1ew They ant1c1pate that using sentenc1ng
guidelines as an information tool will- ass1st all three of these obJecttves
On the 1ssue of wh1ch var1ab1es shoqu be seTected the 1n1t1a1 cho1ce was .-
made by the research anaTysts, the final dec1s1on was then made in consulta-
‘t1on with- the judges ‘advisory comm1ttee However, at Teast two Judges
stated their personaT view that prior convictions should be an important

i,cons1derat1on “and this, of course, s cons1stent with the scor1ng derived

from research v

- Judges further 1nd1cated they woqu not want to see gu1de11nes restr1ct
Jud1c1a1 d1scret1on They did not express any view on whether sentenc1ng
gu1deT1nes,shoqu be~1mposedtby_statute,,but they did express ‘the belief that
.the Pennsylvania State Legis]ature would soon pass'a new sentencing Taw.(Senate
Bill No. 195, has sinceybeen‘paSSed). The PennsyTvanTa'StatevSupreme'COurt

2218~

‘decided in 1976 in Commonwealth of Pennsylvania v. Riggins that reasons
 must be stated for Jud1c1a1 sentences so that defendants will be informed .

of the reason for the sentence imposed.
As part of the work being done at the Criminal Justice Research Center

,in Albany, New York, David Orrock has completed-a paper on "LegaT Issues

in the Use of Sentencing GuideTines " In this paper, Mr. Orrick cites two
common ways that sentenc1ng pract1ces have been attacked in the United
States: (1) through an abuse of’ discretion, and (2) through not us1ng judi-
cial d1scret1on when it is granted by statute Of these: two arguments, the |

-Tatter seems to be most s1gn1f1cant for sentenc1ng gu1de]1nes Case law has
&frev1ewed instances where appe]]ants c1a1med that a judge had not used Jud1c1aT y
'[#d1scret1on in ass1gn1ng a ‘sentence. ‘The rationale for reversa]s was that |
_;gu1de11nes decisions are too. mechan1ca1 thereby reducing or e11m1nat1ng Jud1—
::c1a1 discretion. ,

. Since sentencing gu1de11nes are st111 in the test1ng stage in Ph11adeTph1a, :
‘t1t is d1ff1cu1t to pred1ct what TegaT chaTTenges might arise. However Judges
h:who were asked to comment indicated that potent1a1 legal chaTTenges would
,,depend upon the extent to which sentencing gu1de11nes might restr1ct Jud1c1a1
r;d1scret1on The public defender and Judges 1nterv1ewed agreed that as long
~as senténcing guidelines vemain advisory in nature, there should be no Tegal
‘:difficuTties ' This is especially true in 1ight of the recent Pennsyﬁvaniaq-

_State Supreme Court ru11ng that judges must set forth in writing the reason-
'Tfor their sentenc1ng dec1s1on This procedure should eliminate. charges that
. sentencing dec1s1ons have become mechanical. The public defender who was

interviewed supports the concept of sentencing guidelines, but is somewhat

'Askept1ca1 of how much they would reduce sehtenc1ng d1spar1ty

The Philadelphia courts have successful]y moved toward full 1mp1ementat1on

~of sentencing gu1deT1nes primarily because of a Jud1c1ary committed -to reduc-
‘1ng sentenc1ng d1spar1ty, ‘a hardwork1nq Judge's Advisory Comm1ttee dedicated

to 1mp1ement1ng the process, and-a research anaTyst with the necessary pro-

zfess1onal sk1TTs to successfuTTy 1mp1ement the procedure - The assistance

of the Criminal Justice Research Center in ATbany has also been a- vaTuabTe

»lresource contr1but1ng to the success of the program
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. . - . .. . . $I0 Gl Lo -
" Murder | o 2 S E : R S
Felony 1, Against.Person . ° D R A
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o y ‘DEFENDANT'S HAME |
SFNTENCING INFORMNI‘ION SI!EE‘I‘ ) CASE NUMBER —_ %
'MODEL TESTING ' OFFENSE(S) CONVICTED ’
. o ‘ - § . g
' All‘?élonhb o | |
OFFENSE SCORE ' | OFFENDER SCORE
A S Seriousness Ranklng ' - - A Prior Adult Incarcerations ;
. T ) N = . .- " X . : - ‘
3 Felony IIX 0 None 4
4 Felony IIXI Not. Against a Person- -1 One’ :
5 Felony II Against a Person 2  Two -
. 6 Felony I Not Against a Person + 3 Three or more ‘ +
R/ Eelony_I.Against a Person ) _ ’ ‘ '
.. .8 Murder " - o . B.  Relationship to Criminal Justice
o . o System at the Time of Arrest
B, ... . Victim Injury ‘
' ~ L : .~ 0 None or Pending Cases
-0 MNO Injury to V1Ctim o ' 1 - Court or Criminal Justice
2 Death , ‘ + R :
BT Gl T " Weapon Usage , R c. - Prior Adult Convictions
R 0 No Weapon Used 4 . : 0,‘ None
N 1 Weapon Used . - 4 + 1+ One
N . , . 2 Two + y \
» ' ' v -~ 3 Three or more _ !
. b, L . victim Classification — ‘ ;
* T ' : D. Prior Felony Against a Peraon .
, *. 0 Large. Store, Organization,‘ Convictions g %,
- ‘ Institution - : + ‘ e
1 Private Citizen - ‘ 0 None ‘ 4
; ‘ S : 1 One or more +
o E. k Employment History _
~ o
| = ‘ : 0 Not employed § =3
. . , -1 Employed one year or less - s m
: . 2 Employed over one year ZE
.TO OBTAIN OFFENSE SCORE, ADD A,B, AND C.= -TO OBTAIN THE. OFI‘ENDI‘R SCORE, ADD —_— o
AND D WHERE APPLICABLE. A,B,C,D AND SUBTRACT E. =
E N —_._—_J v ol
. Y R . - . ”:3
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SENTENCING INFORMATION SHEET

pefendant's Name
Model Testing

Case Number
Court Room Number
Judge o

(Second Page)

.Awmwk;f;vwﬁtsf.ﬁ’iﬁf

L

e b,
N

7o find the correct sentencing grid check the appropriate offense category:

Felony -I' and: Murder -------- Refer to Grid A

Felony II ==—==—=-———o==———=- Refer to Grid B . ' : ' %
| '[:]Felony IT] ~—=-m===m—==--~--~ Refer to Grid C
3 '—"]Misdemeanor ————— e ——————— Refer to Grid D

To find the guideline sentence using the proper sentencing grid, locate the cell
on the grid where the Offense Score and the Of fender Score intersect:

- —€¢¢-

Guidéline Sentence: Actual Sentence:

‘ R [Jw [Jm  (ist term
| % | } | _Jour | | [ Jour .

kel

If the actual sentence differs from the guideline sentence please list reasonss

RN it Sotissos: :

(2 afied)
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QENTENCING INFORMATION SHEET .
: MODEL TESTING

All Misdemeanors

DEFENDANT 'S NAME

CASE NUMBFR

OFFENSE (S) CONVICTED

N2

OFFENSE SCORE

Seriousness Ranking

. Misdemeanor Not Aqainqt a Person
Misdemeanor Against a Person

+
Viééim Injury
No Injury to Victim
Injury to Victim
~-Death - -~ ‘
o Weapon Usage
No Weapon Used
Weapon Used
R +

TO OBTAIN OFFENSE SCORE, ADD A,B,AND C. =

- TO OBTAIN THE OFFFNDER SCORE ADD
A,B C D AND SUBTRACT E. =

OFPENDER SCORE

A. ' rrior Adult Incarcerations

0 None
1 One or more
+

B. Relationship to CriminéikJﬁstice

System at the Time of Arrest

0 None or Pending Cases
.1 Court or Criminal Justice
Supervision +
c. Pridt’hdult.Convictions
0 1#None
1l "~ One
2 Two .
3 Three or more : +
N ) Prior Felony Against a Person
‘ Convictions
0 None
1 . One or more .- .. v +
'E.  Employment History

0 Not employed

1 Employed one year or less - |

2 Employed over one year

AN
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“, SENTENCING INFORMATION SHEET ‘ NDefendant's MName

H Model Testing - ' - Case Humber
N - ‘ , f ' : ' I B Court Room Number
\Qﬁ; w ] . ~  (Second Page) - S -1 Judge -

< ; o A o A : R
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To find the Corxect sentencing grid check the agﬁropriate offense category:

] Felony ‘I and Murder -------- Refer to Grid A
| Felony‘II o o e e ‘Refer to Grid B i
. . : : 4
‘ Felony II] ~—eew—eom—ca—-— -—- Refar to Grid C |
e , ' _ - : : ' o

S ‘ - Misdemeanor =-—=—=—m=————————— Refer to Grid D : : : ) \

To find the guideline sentence using the proper: sentencing grid, locate the cell i

on the grid where the Offense Score and the Offender Score intersect: . ’

L ‘Qj, - A . N Guideline Sentence: . Actual Sentence:
: \Q\\, 57 . k ) o .o | ‘ o ; ‘
\) ST AL T Lo L RET | | [Jm. (ist term
'If the actual sentence differs from the guideline sentence please list reasons:
. po)
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TELEPHONE INTERVIEW SUMMARY i Ll

AQENCY: Washington State Board of

TYPE OF INSTRUMENT:
Prison Terms and Paroles :

Base Expectancy

CONTACT: Edwin Petersen :
Administrative Ass1stant
Parole Decisions . Proaect

(206) 753 6797

LOCATION:  Olympia, Washington

DECISION POINT: Sentencing and
Parole Release

The Washington State Board of Prison Terms and Paroles iS'deVeToping;and:
planning to implement a base expectancy type classification instrument to be
used in decisions concerning the reduction of prison terms for inmates con- -
fined to state institutions. The instrument consists of a 1list of variab]es,f
which are scored 0 or 1 (see Appendix A) and then summed to produce an overall
score which is designed to reflect the probability of successful, marginaT, |
or unsuccessful parole performance.' The device wi]] be used to classify both
fe]ony and misdemeanor cases.

The Board previously used a different base expectancy instrument as one
factor in the fixing of minimum terms of conf1nement, but use of this instru-
ment was discontinued shortly after the start of the Parole Decisions Project
due to lack of confidence in the device. A first tqsk'undertaken by the Project
was reanalysis of this instrument. Project staff concTuded that it should be

abandoned because: (1) the data used to construct the instrument were unreliable;

.and, (2) the characteristics of the current inmate population wére substantially

different from those of the sample used to construct the tool. The Project
therefore created a new data base consisting of over 400 prediction candidates
taken from a sample of 2,800 subjects released between July 1972 and June 1975.
Using this information, the current instrument‘was created after a lengthy
process of deve]opment and analysis. This instrument has not as yet'been fully
1mp1emented or evaluated. ‘
Using information from the offender's off1c1a1 case file, the Board S
Case Analyst will f1]1 out the instrument accord1ng to written 1nstruct1ons,
and then record the overa]] score and the client's offense group (based on the

release sample; see Appendix B). Based on.constra1nts,def1ned,by the Board,

‘each offender will then be eligible for{a reduction in length of confinement

according to his or her risk score and offense group.  In contrast to the pre-
vious 1nstrument wh1ch was ! used to fix minimum terms, the present 1nstrument

S A bt S

will be employed only to reduce terms.
As mentioned abcve, the instrument has not been evaluated or implemented

yet. As a result, information on validity and impact were not available at
~ time of publication. However, data on each screening (including the risk

score and the score for each variable) are a permanent part of the Board's

“’Management Information System, and the instrument will beAevaluated as required.
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| APPENDIX A -
(Bage 1
? ATTRIBUTES RELATED TO PAROLE PERFORMANCE
’a HOMICIDE/ASSAULT OFFENSES
i IF: ADD
;% Released on'Baillgglon Own Recognizance for'ThistOffensef.;.7;;:{;.; 1
%g No Illegal;Use of Qpiates...,.....1.;.....,;....,.;.;,1;...5....,..- 1
i Commitment is Not a Probation Revocation.............5.1.;....7.;.. 1
Sedatives Not Involved in Offense....ecieceeeiverenennencnnnne. oo 1
% Twenty Years of Age orIOlder at First Adglt Arrest.............;... 1
I
% . ATTRIBUTES RELATED TO PAROLE PERFORMANCE
~E ROBBERY OFFENSES
IF: ADD
Never Committed to a Juvenile Institufion........ ............. veees 1
Not Under the Juriddiction of the Criminal Justlée System at Time
oFf Offense.. ittt ittt e et i eeeraneua 1
"Not Living Alone, AND Not Living With Parents and Siblings AND
Not Living With Slbllngs ...... Ce ettt st seie st aae e ne e 1
‘Weapons ygg‘lnvolved in Offense....ciiiiveinnnnnnnnanns iieserracans 1
Opiates Not Involved in Offense....;...........;...u..,.;.........; 1
: o28-
i 7
;
,Qé

No

APPENDIX A
(Page 2)
ATTRIBUTES RELATED TO PAROLE PERFORMANCE '
BURGLARY OFFENSES

e S R ADD
’ -§g!g£ Committed to a JuvenilébInstitution......;....,......}......; 1
Egygg Used an Alias....... O B P AR S 1
Employed’During the Two Years Prior to Admission.........ieveieenee. 1

- Not Confined During the Two Years Prior to Admission....i..cviniiens 1
o Illegal Use of Marijuané_QB;Hashish..........@, ............. “aen 1
~No History of Assaultive Behavior............... ceeeenenn ceermesaa 1

Living With Spouse, OR Spouse and Childfeh, OR Pafents and Siblings 1

~:Not On Escape Status...., ........... S ertsavenseceesresertnenanians .e 1
Victim Not Threatened with a hn;fe AND V1ct1m Not InJured WLth a
Weapon.........,. .......... chearenans D e |
>

ATTRIBUTES RELATED TO PAROLE PERFORMANCE |

THEFT QFFENSES

o - | ; . ; : - ; : .
Rele55ed on Bail OR Own Recogni?ance for This Offgnse,.... ..... cees 1

Ten or More Years of Verified Education......couiyennanan R cens 1
Egi Confined During the Two Years Prior to Admission...... ceenaaens 1
Married. cieeeieniunnennnonneionninninns e teresnceansan e 1

Commitment Of fense is Not Forgery AND Not Non-Sufficient Funds,

AND Not Illegal Use or Forgery of Credit Cards...... Ceee e ceen 1
Opiates Not Involved in Offense........ O . |
& \ -229-
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(Page .3)
ATTRIBUTES RELATED TO PAROLE PERFORMANCE
AUTO THEFT OFFENSES
IF: ADD
Never Committed to a Juvenile Inétitution;...;;;................... 1

APPENDIX A

First Felony Conviction was NoE‘For Fbrgery..................,.;... 1

Released on Bail OR Own Recognizance for This Offense.............. 1

Eleven or More Years of Verified‘Education...;...,.,,f..,,.,..,,,.. 1
Married OR Previously Married........,........,,......;,..a..,;;...*A 1

Opiates Not Involved in-Offense..ﬂ,.........s.rq,..;..........ﬁ,;;,' -1

. Twenty-one Years of Age or Older at First Prison Sentence..;.@Q.... 1

ATTRIBUTES RELATED TO PAROLE PERFORMANCE

NARCOTICS/CONTROLLED SUBSTANCES OFFENSES

ADD

IF: ADD
. :Stably Employed During the Two Years Prior to Admission;..........: ; l‘
No History of Ass§ultive Behavior.......Q;..;............;,.;;..... 1
‘Living With Spouse OR Spouse and Chiidren...;..;,.,.,......f....... 1
Not Under Parole Supervision.,......................L....,.;....... 1
Nineteen Years of Age or Older’'At First Adulg Arrest.....c.iveiann. 1
.
ATTRIBUTES RELATED TO PAROLE PERFORMANCE
. NONrASSAULTIVE SEX QOFFENSES -
Ir: ‘ | ADD
- No Itlegal Use of Marijuana OR Hasﬂish.........,...,.f.;....,i..... 1
Not Under Parole Superyision...;..; ..... S i e e me s e as e e ke .. 1

1
, N |
. -APPENDIX A |
i » (Page 4) |
: : )
ATTRIEUIES RELATED TO PAROLE PERFORMANCE
. WOMEN - NON*PROPERTY‘OFFENSES
iF: ADD
" Never Convicted of Feiony BULELATY. et vevnesrennnnnnnennnn e ceeee 1
‘;gg Illegal Use of Hallucinogens........ ......Q.i ................ e e f 1
. No History of Assaultive Behavior.......eeveeceeevennveeenenns cennn 1
. Twenty~two Years of Age or Younger at AdmisSsion.....eeeeevecenesens L.
ATTRIBUTES RELATED TO PAROLE PERFORMANCE
WOMEN - PROPERTY OFFENSES
IF: ADD
. Never Convicted of Felony Burglary........... Cheeenans O |
No Illegal Use of’HallucinOgens........;...... ...... seeseatileisen, "1
‘No History of Assaultive Behavior....... ceaven R S 1
Twenty~two years of Age or Younger at Admission............... P
|
4
|
é‘
!
b
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, CONDITIONS FOR GROUP MEMB RSHIP .

_OFFENDER GROUP

SEX OF

" TYPEtOF.COﬁMITﬁENT

OFFENSE LEADING TO ADMISSION

"']-Homicide/Assault

2. Robbery .
3..Burglary

4. Theft

-ze2-

5. Auto Theft

6. Narcotics/ControlledlSubstancés

e . - . .

7. Non-Assaultive Sex

8. Women - Non—Property Offenses
"'9. Women - Property Offenses
10 Parole Violator

' ‘Male .

-OFFENDER

Male

Male '

" Male

Male .

‘Male

Male

Female

Female -

. Either

CQurt Commitméqf.

i Coutt;Commitment~

Court Commitment

- Court Commitment

g

Court Commitment

,Court;Commiﬁmént

3

Coqrt Commitment

- Court Compitment

Court Commitment

) Sexual‘Molest&tioq

MENIMUM TERM FELONY CLASS*

. Murder

Manslaughter
Sexual Molestation
Assault

_Felon in Possession. of

Firearm
Robbery - -

Bufgiary

Tﬁeftf

Possession of Stolen
Property

. Check/Credit Card Abuse-

Auto Theft

- Dpugé

0y

1

Classes 1 2 ,6, and 7
CJasses 3 4, and 5

Parole violators re~ All Classes

voked with no new

conmitment offcnse :

‘N/A

Murder IT

Manslaughter I, IT

Rape I, II, & III Only

Assault I, II

Felon in Possession of Fire-
arm

Robbery I, II
Burglary I, IIT

Theft I, II

Possession of Stolen
Property I, II

Forgery, Uttering a Forged
Instrument, Unlawful
Issuance of Bank Checks,
Credit Card Forgery

Auto Theft

:Sale of Controlled Substances:

for Profit Sale of Heroin
for Profit; Sale, Delivery
or Possession of Drug With
Intent to Sell

All sex offenses excluding
Rupe I, Ii, & III

All Offenses in the Classes, '
All Offenses in the Classes.

tNote:

severity time (see Scction 5. 1?1

Ses Section 5.121, Appendix I for explanation of Minimum Term ¥Felony Class.
for more than one offense at this admission,’

If an offender has heen convicted
offender is classified according to the offense. with the highest act

<

b

Appendix I for eXplanation of highest act severity time).
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