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FOREWORD 

In 1967, the Task Force on Organized Crime of the President's 

Crime Commission concluded that the effective investigation 

and prosecution of organized criminal activity required 

"the compulsory [production] • • • [of] • • • testimony 

or material." 

This is most readily accomplished by an in­
vestigative grand jury or an alternate mechanism 
t,hrough which the attendance of witnesses and 
production of books and records may be ordered. 

* * * 
There is evidence to indicate that the availa­

bility of immunity can overcome the wall of silence 
that so often defeats the efforts of law enforcement 
to obtain live witnesses in organized crime cases. 
Since the activities of criminal groups involve 
such a broad scope of criminal violations, immunity 
provisions covering this breadth of illicit actions 
are necessary to secure the testimony of uncoopera­
tive or criminally involved witnesses. Once granted 
immunity from prosecution based upon their testimony, 
such witnesses must testify before the grand jury 
and at trial, or face jail for contempt of court. 
[Task Force Report: Organized Crime, the President's 
Commission IJaw Enforcement and Administration at 
16 (1967)]. 

Those who have struggled with the evidence-gat:hering 

process in organized crime cases readily appreciate the value, 

indeed the necessity, of compulsory process, and recognize 

the concornmitant duty to enforce the statutes that oblige 

witnesses to give truthful testimony. They are also acutely 

aware that essential constitutional protections and technical 

procedural requirements, when combined with the understandable 

fear that organized crime engenders in witnesses, and the codes 

of silence adopted by the underworld, make that tc.'isk exceedingly 

difficult and time consuming. The interminable delays associated 

with the grand jury examination of witnesses who are determined 
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to withhold evidence caused one assistant district attorney 

to dec:;cribe his entire occupation as "compelling recalcitrant 

witnesses to disgorge the truth." 

This monograph has been specifically designed to facili­

tate the efforts of consciencious prosecutors to do just that. 

Ithaca, New York 
February, 1977 

iv 

G.R.S. 

R.G. 

A.C. 
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I~ , ; 
FOREWORD TO THE SECOND EDITION 

The demand for this mongraph, and hence the requirement 

of a second printing, provided the opportunity to update 

references and incorporate new legal developments in the 

area. One major source of new material was Kenneth Conboy's 

1978 Seminar lecture, which has been integrated with the 

1976 transcript from the 1st edition. The legal memoranda 

included in the mongraph have been cite checked and shepardized 

through the summer of 1978. 

Thanks is owed to Institute staff members -- Kathy Tajeu, 

who painstakingly typed these materials; Michael Smith, who 

tirelessly proofread this volume; and Kath~yn Quirk, who 

carefully edited and updated the first edition. 

R.G. 

Ithaca, New York 

May, 1977 
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Contempt and Perjury 

Kenneth COnbOyl 

Good morning, ladies and gentlemen. The subject of 

testimonial crimes is exceedingly complex, and the task of 

reviewing it adequately in just an hour is impossible. I 

have brought with me and will leave with the Institute a series 

of indictments which contain in them the cross-examinations 

that were the basis of the perjury and contempt prosecutions 

that many of you have read about in your pr~cis on contempt 

and perjury. We really cannot intelligently discuss how one 

goes about laying the foundations for effective perjury and 

cont~Qpt prosecutions without a close study of those examinations~ 

Because we have such a limited time this morning, I am not 

going to allude to those exalttinations extensively v but I do 

suggest that if any of you are interested you see Ron Goldstock 

or Bob Blakey and get one or more of those indictments and 

study them. 2 All, incidentally, resulted in convictions. 

Now, I would first of all like to say, by way of introduc-

tion, that the organized crime prosecutor is always viewed, and 

I think this is part of the attraction of doing the work, as an 

lA.B. 1961, Fordham~ LL.B. 1964, Virginia. Mr. Conboy is the 
assistant district attorney in charge of the Rackets Bureau of 
the New York County District Attorney's Office. He has served 
as a staff member 0: the Mayor's Ad Hoc Committee on Civil 
Dlsordersand as a member of the Investigative Panel of the 
Strike Force against Organized Crime and is currently on the 

Committee on Penology of the Association of the Bar of the 
City of New York. 

25 d' ~ Appen~1ces A-D. 

2 

amalgam of investigator and l~wyer. This is an exceedingly 

challenging role. I th1.'nk ·tlo ~ th t 1 ., 1 ug.l, a W len we get to the 

question of the hostile witness 1.' n the g·rand ' ~ Jury, we are talk-iny 

about the apex of a lawyer's, as opposed to an investigator's, 

skills. What 'liTe are really talking about here is effective 

cross examination. We are talking about it iii the context 

of an exceedingly fluid l~gal environment. What I mean by 

that is that there has been a great amount of litigation 

in recent years in the perjury and cont€nlpt fj>~lds. PI:ocedural, 

substantive and tactical cor.siderations have become extra­

ordinarily complex, and frankly, in man.y respects, hopelessly 

ambiguous. These considerations are doubly difficult to deal 

with because every single witness is a unique individual. 

AccordinglI ~ one must adap·t oneself to the uniqueness of that 

person in the context of the changing law, and beyond thab to 

the requirements of the principles of good cross examination. 

The second point, by way of introduction, that I would like 

to make to you goes to the larger question of prose,cutorial 

discretion. There is no field of public prosecution where 

prosecutorial discretion is more delicately exercised than in 

the area$ of perjury and contempt. The decision to seek an 

indictment for contempt or perjury is one that is fraught with 

peril for any prosecutor who is sensitive to his obligation to 

fairness. After all, we are dealing in the end in these cases 

with language, the subtlety of language! the complexity of human 

motivation. You all know that it is infinitely easier for a 

3 ... 
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stand up in a public courtroom and say, "Ladies prosecutor tr, 

Of the 'J'ury, convict this person of robbery in and gentle.men 

because t he People's witness saw him commit the first degree, 

this crime." You are proving extrinsic facts, you are drawing 

inferences as to guilt from demonstrable facts that are 

d f d t ' state of mind That, in a sense, extrinsic to the e ~n an_ s • 

is not the case with test1mon1a cr1m • , '1 'es And tLat has given 

rise to an extraordinary series of cases 3 that go to very 

f t 'al conduct, criminal sophisticated questions 0 prosecu or1 

intent, and other aspects of what has been derisively charac~ 

terized by defense lawyers in these cases as a cat and mouse 

contest where the prosecutorial cat has all the advantages in 

the grand jury chamber. 

Now, before addressing the technical aspects of the subject; 

broader reading about the prob­I want to recommend to you some 

, , l' t t Though there are many good lem of guilt and cr1m1na 1n en~. 

h f ;eld on criminal intent as a legal concept, monographs in t e • 

I think that as a 

the dimensions of 

practical matter you cannot really appreciate 

your challenge without considering broader 

philosophical and psychological principles. 

you the Principles~f Psychology, a seminal 

I recommend to 

book in the field 

by William James, an American psychologist, who treats exceed­

ingly well the subject of guilt, and its telltale manifestations. 

I think that also if you read the novels of his brother, Henry 

3 united "States v. M~nd~jan~;" 425 u.s. 564 (1976) i 
U~~~~deS£~tes v. Jacobs, 547 F.2d 772 (2d eire 1976)i People v. 
Tyler, 46 N.Y.2d 251 (1978); People v. Pomerantz, 46 N:Y.2d 
240 (1978)i People v. Schenkman, 46 N.Y.2d 232, (1978), 
People v'. B~y.menthal, 55 A.D.2d 13,389 N.Y.S.2d 579 (1st Dep't,. 
1976) • 
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James, you will come to understand the necessity for an 

understanding of language, its depth, its texture, its 

nuance. You will appreciate the beauty of his lucid insights 

into the way people think, because that is really, at the 

bottom line, what you are seeking at the grand jury and in 
", 

the court room in cross-examination. You are seeking to 

expose the truth, and not merely demonstrate it. Your ques­

tions, coherent, purposeful and logically integrated, must 

in the aggregate, light up the interior terrain of the witness 

like a flare. Tolstoy and Dostoevski, too, have wonderful 

insights into human beings, and teach us about the complexity 

of human perception and motivation. 

I am a firm believer in the fact that every lawyer can 

be successful in this field if he is willing to work tirelessly 

to prepare himself for the challenge of dealing with a witness 

who is seeking to conceal from him and from the grand jury 

the factual information which it is his obligation to give, 

having been, in the typical case, immunized from any prosecution. 

Now, I want to be more specific and turn to six legal issues 

that tend to tecur in grand jury presentations. Then, I would 

like to talk to you about preparing for the Witness, then the 

advice to be given to the witness to satisfy legal and equitable 

requirements, and finally the techniques of examination, which 

again, cannot really be intelligible to you unless you avail 

yourselves of the examinations which will be on file here and 

available to you. 

There are basically six deyices that witnesses and lawyers 

invoke to challenge or impede you in your right to ask these 

5 



· 4 "proper and legal interrogatories," to use a New York phrase. 

The first and most complex relates to the whole question of 

immunity, that Peter Richards5 has covered in detail. The 

device is simply to challenge the effectiveness of the proce­

dure designed to protect the witness' constitutional rights. 

Clearly, a person cannot be compelled to testify against himself 

without being given some kind of immunity.6 Now, the immunity 

given, the dimension o~ it, the quality of it, varies, of 

course, with each jurisdiction. I should tell you that if you 

want to see how complex, how absurdly complex, a legal issue 

can become in the unravelling case law of a state, look at the 

case law of Ne\<] York State from roughly 1955 to 1975, 20 years 

of effort by the appellate courts to deal with the question of 

immunity: whether immunity and its dimensions were adequately 

conveyed to the witness before he testified~ whether the statu­

tory requirements were complied with~ whether he got a trans­

actional immunity broader than the prosecutor intended, because 

the questions were imprecise, and the answers were broader 

than the questions, but were nonetheless still responsive. 

These theoretical questions are particularly relevant to those 

of you who are practicing in a state which still has a statu­

tory scheme whereby a witness must invoke his privilege to 

trigger the immunity process. The most troublesome area in 

the immunity field in New York has been the witness-target 

4N•y • Penal Law § 215.51 (McKinney 1975) •. 

5Mr • Richards lectured on the subj ect of "Gra.nd Jury and Immunity." 
A recording of that lecture is on file with the Institute. 

6see ~., Kastigar v. United States, 406 U.S. 441 (1972). 
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d ' t' t' 7 J.S J.nc J.on. When does a person move from the ambiguous and 

neutral status of witness and become a target? When the 
8 New York legislature passed a sta·tute that gives every witness 

who does not sign a waiver automatic transactional immunity, 

it rendered the witness-target distinction obsolete and meaning­

less. This has not prevented enterprising lawyers from resur­

recting the distinction in the guise of a Miranda issue. Now, 

there is the basic rule that you are not obligated to give 

a witness his Miranda warnings when he is in the grand jury, 

even when he has become a "target," but there is a recent case 

in New York that does require the prosecutor to advise the 

witness of the definition of crimina) contempt or perjury if 

9 his testimony is approaching those areas. 

Before leaving the subject of immunity, thoroughly 

reviewed by Mr. Richards, I want to repeat again my caution 

about the scope of your questioning. You obviously have to 

be careful. If you ask questions that are broader than you 

intend, you can effectively immunize that witness for crimes 

, , 't 10 for which you do not intend that he should receJ.ve J.mmunJ. y. 

Remember the dimension of the immuni ty given in a transa.ctional 

state is determined by the answers that are responsively given, 

and not by the question. 

7See , ~., People v. Steudi~, 6 N.Y.2d 214, 160 N.E.2d 468, 189 
N.Y.S.2d 166 (1959). 

8N•y • Crim. Proc. Law § 190.40(2) (McKinney 1975). 

9Giving warnings, however, is the better practice. See united 
States v. Jacobs, 547 F.2d 772 (2d Cir. 1976). The recent New 
York case is People v. Cutrone, 50 A.D.2d 838, 376 N.Y.S.2d 194 
appeal dismissed, 40 N.Y.2d 988 (1976), 360 N.Y.S.2d 928 (abated 
on defendant's death). See also People v. Didio, 60 A.D.2d 
978, 401 N.Y.S.2d 640 (4th Dep't 1978). 

10N.y. Crim. Proc. Law § 190.40(2) (McKinney 1975). 
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So, if you as prosecutor ask questions that are not 

carefully honed, that are not precisely fashioned, and the 

witness gives you a response that is arguably to the point, 

but that is broad enough to cover transactions you had no 

intention of asking him about, he is immunized, receiving 

use immunity in federal court and, of course, in state court 

full transactional immunity, if authorized. If you do not 

take care to control the character and the scope of the 

question, a broader immunity than you intended will result. 

So understand that your obligation as an examiner is to 

fashion clear, concise, and precise questions. 

Now, the second obstacle that is often raised by lawyers 

and witnesses in terms of thwarting you in the grand jury is 

the "Gelbard"ll O!:, in New York, "Einhorn,,12 objection. Now, 

as you all know, the decision in Gelbard allows a witness to refuse to 

answer questions before a grand jury on the ground that the questions 

are the product of illegal eavesdropping. It does not entitle 

that witness to a definitive disclosure as to whether he has 

in fact been the subject of eavesdropping. He is entitled to 

be advised that the questions are or are not based upon illegal 

eavesdropping. This i.s normally done in court, by a judge. 

That gives you an advantage. It does not tell the witness that 

you have taps. It merely indicates that if you do have taps, 

1 f 11 btal.'ned Now, of course, any of you they were not un aw u yo. 

llGelbard v. United States, 408 U.S. 41 (1972); ~ generally 
Appendix P, Section II, infra. 

l2people v. Einhorn, 35 N.Y.2d 948, 324 N.E.2d 551, 365 N.Y.S.2d 
171 (1974). 
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who have examined witnesses under a grant. of immunity kno\\! 

how a wily organized crime figure may seek to avoid giving 

definitive statements for fear that his conversations have 

been recorded. If he gives definitive stateme~lts that are 

contradicted by tapes, he is subject to prosecution for 

perjury. If he gives ambiguous statements he might be indicted 

for evasive contempt but, of course, most seasoned lawyers 

know that a contempt prosecution is extremely difficult to 

build ~roperly, is even more difficult to defend after the 

indictment is returned, and then is ultimately very difficult 

to persuade a jury to convict upon. So you can appreciate why 

the Gelbard-Einhorn procedure is a critical advantage to the 

examiner on this question of disclosing the basis of your 

questions. 

Now, very briefly I am going to indicate for those \'~':10 

have never done it, how an Einhorn objection ought to be 

handled. The witness will tell you that, "I have been instructed 

by my lawyer to ask whether there has been any electronic sur­

veillance used against me." And then you will say, "I advise 

you that the questions on which you are about to be examined 

are not the product of illegal eavesdropping." He then might 

say, "I've been instructed by my lawyer to have a court pass 

upon the issue." You then say, "Mr. Foreman, Mr. Stenographer, 

let us proceed to the courtroom of the j~dge who is supervising 

the grand jury." You then ask a recess and go to court. You 

then tell the judge that you are here in the matter of the 

recalcitrant witness, one Dominic Clam, that he is before the 

first August 1976 grand jury, that the jury is present, through 

9 



its Foreman, Mr. John Q. Citizen, that the witness, Mr. Clam, 

his attorney, Mr. Baxter ~treet, are also present in court. 

You tell his Honor that the grand jury is conrlucting an inves-

tigation to determine whether certain crimes ~re being committed, 

and then you enumerate them. You tell the Court that Mr. Clam 

has been granted immu~ity, and that he has refused to answer 

legal and proper interrogatories, upon an assertion that illegal 

electronic surveillance may have been used against him. You 

then ask the judge to proceed with an ex parte in camera dis­

cussion with you, the witness and his lawyer being excluded. 

If there is eavesdropping, the judge is shown the warrant. He 

need not be shown the underlying affidavits. You simply advise 

the judge that there 1s an order, and you show the judge the 

order. Of course, if there is no order and no tap or bug you 

simply tell the judge that. But the judge ought not then proceed 

t·~ open Court and tell the lawyer that there is no electronic 

surveillance, directing the witness to go back and answer the 

question. The law does Ilot require a judge to do that. Basi­

cally, the judge comes back out, goes on the bench, and he tells 

the Witness to proceed to the grand jury, t~ answer the questions 

and that there is no illegal electronic surveillance, that the 

witness has a legal obligation to perform his obligations as 

't 13 a W1 ness. 

NOw, the third obstacle that is often raised with respect 

l3compare with the federal procedure in the First and Eighth 
Circuits. In re Lochiatto 497 F.2d 803 (1st Cir. 1974). In 
re Melickian, 20 Crim. L. Rptr. 2383 (8th Circuit 1977). 
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to challenging your right to ask questions in the grand jury 

relates to the issue of right to counsel. Now, as you know, the 

status' of the law in all jurisdictions, is that a witness 

clearly has the right to the advice of a lawyer while he is 

h d ' 14 before t e gran Jury. Several states have recently enacted 

statutes that give a. witness the right to have an attorney 

" 'd 15 present in the grand jury room while he 1S be1ng quest10ne • 

Generally, the attorney may advise the witness but may play 

no other part in the proceedings. In the federal system and 

in the other states, the law remains that a witness may not 

have a lawyer in the grand jury chamber during questioning. 

There is a cons'ti tutional right to have access to a lawyer, 

however, and that access must be generously allowed. The wit­

ness, if he has a basis to see his lawyer, ought to be allowed 

to leave the chamber and speak with him. 

In those jurisdictions where no right to an attorney in 

the grand jury room exists, a witness should be advised that 

he has the following rights with respect to consulting his 

attorney: number one, if he has any question as to his legal 

status as immunized witness; number two, to satisfy himself 

with respect to the relevancy of a particular question; and, 

number three, to establish whether particular information 

sought is legally privileged, and therefore, whether a lawful 

l4see generally Appendix F 1,24, infra. Compare Commonwealth v. 
Mccroskey, 443 Pa. 117, 277 A.2d 764 (1971). 

l5see , ~, An act ~o amend the,criminal proced~re law in re~a­
tion to allowing a w1tness the r1ght to counsel 1n the grand Jury, 
1978 N~Y. Laws, ch. 447: § 2 (to be codified as N.Y. Crim. Proc. 
Lal1f! § 190.52); an act to provide for Investigating Grand Juries, 
1978 Pa. Laws act 271, §8(c). 

In New York, the right to counsel attaches only if the witness 
waives immunity. In Pennsylvania, every witness has the right to 
counsel. 

11 



predicate exists for a refusal to answer. 

NOw, as you know, a matter of privilege is exceedingly 

difficult to deal with if the witness in the grand jury is 

himself a lawyer. Just very briefly, on the question of 

privileges, you ~now a privilege can be pierced or penetrated 

if you can establish there was no form of professionalrela­

tionship, if the privilege was waived by disclosure of the 

communication to a third party, or if the parties themselves, 

the client and lawyer, were together involved in the commission 

f th . 16 o e crl.me. 

It is important, ladies and gentlemen, that when you 

are in the grand jury and the issue of counsel is raised that 

you be conscious of the record, and repeatedly note for the 

record the absences of the witness to consult with counsel. 

Always obtain from the witness, when he comes back in, his 

acknowledgement that he is satisfied wi·th respect to the oppor­

tunity given to consult with his lawyer. You are not allowed 

to ask the witness what was said, of course. If he persists 

in his refusal to answer a proper question on advice of counsel, 

take them up to Court and have the judge overrule the lawyer 

and direct an answer. Now, that is basically the way in which 

the right· to counsel question comes up. 

While it is very frustrating to have a witness repeatedly 

leave the chamber to get advice from his counsel, the better 

rule if you anticipate returning an indictment against the 

witness is to let him go. In spite of the delay you will be 

i6~-----------------------------------------------------
See App~ndix F, VIII-X, infra. 
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in an infinitely better posture with the petit jury that hears 

his trial for perjury or contempt, when you can demonstrate 

quite clearly from the record that the witness indeed had 

ample opportunity to obtain legal advice. On the other hand, 

if you prevent the witness from seeing a lawyer, even if he 

abuses the privilege, the argument will be tellingly made by 

counsel for the defendant, "Here was an assistant district 

attorney, or an assistant attorney general, with three college 

degrees and a command of the King's English, against my poor 

fellow who barely made it through high school and who was not 

even allowed to see his lawyer." It is much better to yield 

to the harassment in the grand jury chamber and let him go. 

Do not permit an issue of deprivation of counsel to exist in 

your record. 

Now, obviously, if it gets to the point where it is 

absolutely outrageous then you may interrogate him as tOvlhat 

his purpose for going is. And, by the way, in New York and, 

I assume in the other jurisdictions, you may ask him why he 

wants to go to see his lawyer. You might say, "What is the 

purpose of that?" If he says, "I don't want to tell you," 

let him go. But very often he will disclose his intention, 

and it will be ambiguous. You have already advised him at 

the beginning of the proceedings as to his status, so you'll 

say, "Now do you have any questions about your legal status, 

Mr. Clam?" If he says he does then you explain it, and make 

it as simple as possible, so you eliminate the legal basis. 

"Now do you have any question with respect to the relevancy 

of this question, after all, the grand jury is investigating 

13 



a homicide by a .38 caliber gunshot wound and the question 

whether you possessed a .38 caliber pistol is relevant, 

isn't it, Mr. Clam?" And, of course, he is going to say yes, 

and you eliminate that one. And the last one is, "Are you 

suggesting there's a privileged relationship here?" And the 

" b" f 0" ng?" Now answer is no, then, "What l.S the asl.S 0 your g l.. , 

again, let him go, but always make sure that your record is 

effective, because if the grand jury indicts for perjury or 

contempt, you can flay that witness, as a defendant, by 

arguing to the trial jury that this man demonstrably impeded, 

and. concealed relevant evidence from the grand jury. 

That is the core of the contempt~ it is an obstruction of 

justice; it l.S a concea men • " 1 t The physl."cal going out of the 

chamber can be argued as a physical demonstration of that 

obstruction. You see how much more effective it is than simply 

relying on the questions and answers. 

The fourth obstacle which you must be aware of in terms 

of a challenge to que~tioning is a problem which is, I think, 

limited to New York. This problem involves what we call the 

1 " 17 "equivocal no" in New York testimonia crl.me. This 9ro~lem 

has developed as a result of two cases litigated in New York, 

18 "'I M t" 19 Th Renaghan and later, People v'. Ne, . .L ar l.n. People v. omas 

Basically, in New York and some other jurisdictions, you must 

t7see generally G. Blakey and R. Goldstock, Theft and Fencing: 
A SImulated Investigation, at 145-6 (1977). 

1833 N.Y.2d 991, 309 N.E.2d 425, 353 N.Y.S.2d 962 (1974). 

1947 A.D.2d 883, 367 N.Y.S.2d 8 (1st Dept. 1975), aff'd, 42 
N.Y.2d 882, 366 N.E.2d 881, 397 N.Y.S.2d 794 (1977). 
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have a definite answer as a predicate for perjury indictment. 

In other words, if a person says, iiI don't recall," "I don't. 

remember,'~ "I think so," "could be," "possibly," "who knows," 

that is not sufficiently definite or precise testimony by 

the terms of the New York perjury law. 

Now, theX"e is a New York case which is dated about the 

turn of the century which says it is appropriate to indict in 

New York for perjury when a person says, "I don't remember." 

In other words, the witness is alleged to have sworn falsely 

with respect to the state of his recollection. The issue, of 

course, is how one establishes two-witness proof di2:ectly to 

contradict the witness' asserted mental state in the grand jury. 

That case, though never explicitly o~erruled, has been effec­

tively overruled by a whole series of contempt cases which 

draw a distinction in New York between the definite answer 

(perjury) and the nd11-definite answer (evasive contempt). 

On tl:\e federal side, as you know, the statement, "I don't 

recall," or "I don't remember" can be the basis of perjury. 

In pleading and practice, evasive testimony is perjurious and 

not contemptuous. You have the Chapin case cited, and the 

other situation, I think a little better known, is the Vo10-

shen-Sweig affair involving the office of the Speaker of the 

House of Repre!sentatives. 20 In my opinion, the New York rule 

is more logical ar1d. theoretically consistent with requirements 

of pleading and proof, but the federal rule is certainly 

20United States v. Chapin, 515 F.2d 1274 (D.C. Cir.), cert. 
denied; 423 U.S. 1015 (1975). The early New York case1SPeople 
V:-OOOhy, 172 N.Y. 165, 64 N.E. 807 (1902). The swe1~ af~air 
rs-reported as United States v. Swei~, 441 F.2d 114 d Cl.ra), 
cert. denied, 403 U.S. 932 (1971). 
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simpler, and in the realm of the practical, more desirable. 

Now, on this question of the "equivocal no" in New York, 

I do want to tell you very briefly about the Renaghan case to 

illustrate this problem in New York and in other jurisdicitions 

where there is a requirement for you to get definite testimony 

for perjury. Thomas Renaghan, a high police official, was 

asked a very simple question: had he communicated certain 

information to a middle man for ultimate transmission to a 

racketeer? The investigation involved the promotion of another 

police officer to a very sensitive unit in the poli.ce d.~p~rt-

ment, arguably at the request of a notorious gangster. There 

was a very strong inferrential suggestion from other testimony 

that this middle man had advised the racketeer that the promo­

tion would be made. To the question put to him, Renaghan gave 

an unequivocal answer. He said, II No , I did not." The prose-

cutor could not seek an indictment for perjury even though he 

believed the witness was lying, because there was no wiretap 

proof on the particular question and there was no other basis 

to satisfy the two-witness rule. Accordingly, Rena~han was 

further examined on the point and he then equivoeated, backing 

off the definite "no", g~.ving an equivoc~J:. ~~I don't remember, 

I don't know, possibly, could be" testimony. The appellate 

d ' ., ,. 21 t' d b h f 1V1S10n op1n~on, sus a1ne y t e court 0 appeals, held 

that once Renaghan gave that definite "no" he had satisfied 

his obligation as a witness and the prosecutor should have been 

21 ' People v. Renaghan, 40 A.D.2d 150, 338 N.Y.S.2d 125 (1st Dept. 
1972), aff'd, 33 N.Y.2d 991,309 N.E.2d 425,353 N.Y.S.2d 
962 (1974). 
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satisfied with this and gone on to something else, that it was 

the impetus of the prosecutor's questions which caused the doubt, 

and accordingly, the prosecutor in a very subtle and ambiguous 

way had undermined what was definite and final testimony. 

The Neil Marti~ case, which grew out of the same investi­

gation, was litigated thereafter, and the court, the same 

appellate division that decided the ~enaghan case, seemed to 

modify the "equi VO 1;'" i'l.l no!l rule. In Martin, the court said, in 

effect, if on the entire record it is clear that a pattern of 

sophisticated evasion--which, by the waYr is the interesting 

language used by the minority in the Renaghan decision in the 

court of appeals--a pattern of sophisticated evasion to use 

defin.i te answers and then back off of them is manifest from 

the record, then you may proceed with a criminal contempt indict­

ment. Now, appreciate why it is critica:l, in terms of the 

tactics, to have an understanding, a sophisticated, practical 

understanding of what this distinction is. Obviously, you want 

this witness as a potential witne3s~ you want his testimony. 

This is why you have given him immunity; you are not there for 

merely intelligence-gathering purposes. If the man gives an 

unequivocal no on page 10, and he gives a yes on page 20, 

and he gives an "I don't know, maybe, or could be," on 15 other 

pages, he has effectively defeated you. Why? Because he has 

vitiated the total impact~nd value of his testimony. If you 

call him as a witness at the trial of someone else, the defense 

lawyer will demonstrate that this man has utterly no credibility. 

And that is the implic!i t rationale of the Martin decision. 

And of course the) problem with contempt and perjury, as I'll 
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get to in a few minutes, is that the courts are extraordinarily 

sensitive to the fairness issue, which is something that is 

very critical to understand and deal with. 

Another point on the so-called "equivocal no" in New 

York--and this is true also in any jurisdiction where there 

is distinction between perjury and contempt--please understand, 

that when the grand jury indicts for contempt in New York and 

in most jurisdictions, you may not prove contempt by extrinsic 

evidence. In other words, the only basis on which you can ask 

a trial jury to conclude that the witness' testimony was so 

evasive, equivocal, and manifestly false as to amount to no 

answer at all or to answer in form as opposed to fact--the 

only basis on which you could prove that is the record of the 

witness' testimony before the grand jury. 

Extrinsic proof is, of course, admissible in a perjury 

prosecution, and unless it is perjury by inconsistent statement, 

which is in the nature of criminal contempt, you must prove 

your case by extrinsic proof. Indeed, you must show two-witness 

proof or, as the outline indicates to you, one witness and some 

strongly corroborative evidence. In fact, there are some cases 

that suggest circumstantial and inferential evidence can support 

, l' t t' 22 the missing witness in the two-w~tness ru e S1 ua 10n. 

The next obstaole that is less of a problem, but which is 

sometimes raised to impede your questioning, and I just wanted 

to allude to it, is the question of jurisdiction. You may 

22see, ~, People v. Lee, 34 N.Y.2d 884, 316 N.E.2d 715, 359 
N.Y.S.2d 280 (1974). 
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not base a perjury or contempt prosecution on an examination 

taken in the grand jury that did not have jurisdiction over the 

putative criminal conduct under investigation. Now, this 

becomes exceedingly difficult in places like New York where 

there is a special prosecutor, whose authority is limited 

by executive order. The special prosecutor's jurisdiction 

might not warrant him to be in the grand jury in the first 

place. Or, it might warrant him to be in the grand jury on 

investigative jurisdictional grounds, but not with indictable 

jurisdiction. All you need to show to support the materiality 

or the relevancy in the perjury or contempt indictment is that 

the grand jury had investigative jurisdiction" What I mean 

by that is, the grand jury must have been investigating the 

crime, and its investigative theory must encompass some arguable 

crime within the jurisdiction. So hence, if you call somebody 

who is a witness to an event in Saratoga, a horse race, and you 

are investigating a fix of a horse race as it effects betting 

at the O'1IB windows in Grand Central Station, you may call that 

witness from Saratoga, you may ask him questions about his 

activities in Saratoga, and if you can show there is a conspir­

atorial link in or effecting Manha'ttan, or you can show there 

is accessorial conduct in Manhattan, or you can show there is 

a. viable theory of such connective legal tissue, then you have 

the investigative jurisdiction, and any perjury or contempt 

indictments will be well-founded jurisdictionally. Now there 

are some cases that are very instructive on the question of 

jurisdiction and what is indictable jurisdiction and you should 
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23 address them. 

Finally, in the sixth area of challenges to your right 

to proceed, we have the major on~, prosecutorial misconduct. 

Now, if you look at the indictments in 1l10st of the cases that 

you've been given in your contempt and perjury brief, you will 

see names like ward,24 Dunleavy,25 Zincand,26 and Ianniello. 27 

Most of these cases involve challenges of one kind or another, 

to the prosecutor's fairness. There is a very, ver:y substan-

tial body of law now on this subject and you really must famil­

iarize yourself with it. 28 Just permit me to say very, very 

frankly that the balance between an aggressive and professional 

posture on the one hand and a fair and decent posture on the 

other is exceedingly difficult to strike in the circumstances 

that we're talking about. I can not emphasize enough the fact 

that the overall tone and character of your behavior will 

become the central issue in a testimonial crime trial as it 

has in case after case after case. 

23See , ~, Matte~ of Dondi v. Jones, 40 N.Y.2d 8, 351 N.E.2d 
65O;-38bN.Y.S:2d 4 (1976); People v. DiFalco, 54 A.D.2.d 218, 
388 N.Y.S.2d 395 (1st Dep't. 1976); People v. Blumenthal, 55 
A.D.2d 13, 389 N.Y.S.2d 579 (1st Dep't 1976). 

24 37 App. Div. 2d 174, 323 N.Y.S.2d (1st Dep't 1971). 

25 41 App. Div. 2d 717, 341 N.Y.S.2d 500 (1st Dep't), aff'd 
33 N.Y.2d 573, 301 N.E.2d 432, 347 N.Y.S.2d 448 (1973). 

26 41 App. Div. 2d 717, 341 N.Y.S.2d 500 (1st Dep't), aff'd 
33 N.Y.2d 573, 301 N.E.2d 432, 347 N.Y.S.2d 448 (1973). 

2721 N.Y.2d 418, 235 N.E.2d 439, 288 N.Y.S.2d 462 (1968). 

28see cases cited in note 3, supra. 

20 

There is basically divided authority now on whether 

a prosecutor's motives are germane in terms of an attack 

on a perjury indictment. Nickels,29 the leading case on the 

point, holds that a prosecutor's motive is irrelevant, but 

other cases, including cunningham30 seem to hold otherwise. 

The jury may, of course, consider the overall conduct of the 

interrogation in the grand jury, to determine whether the 

prosecutor's methods affected the witness' ability to give 

clear and sensible answers. If a defendant can establish at 

his trial that the prosecutor's methods of interrogation were 

repugnant, the jury may decide the factual issue of lack of 

criminal intent in favor of the defendant, and the indictment 

may fail. So as a practical matter, you must proceed upon 

the assumption that the motive of the prosecutor is probably 

subject to attack at the motion stage, and. is always a jury 

issue at the trial, as are his methods. 

I obviously urge upon you a very sensitive understanding 

that if you do abuse a witness in the grand jury, if you ridi­

cule him, if you ask patently unfair questions, if you recite 

portions of the record to him, "Oh, Mr. Witness, yesterday 

you testified to such-and-such," and your recitation of what 

he testified to isJ~lightly off-center" a defense lawyer will 

say, "This was a public official who was out for a scalp. 

29 502 F.2d 1173 (7th Cir. 1974). 

30Matterof Cunningham v. Nadjari, 39 N.Y.2d 314, 347 N.E.2d 
915, 383 N.Y.S.2d 590 (1976). See People v. Tyler, 42 N.Y.2d 
251 (J978). 
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This is a fellow who was looking to hang my client, and 

indeed he has successfully done so. Look at these unfair 

questions, look at the double entendre, look at the sarcasm." 

The witness very often will say, one who's been well­

schooled, "No need to shout at me, Mr. D.A." If you have 

shouted, don't try and conceal it by saying, "1 1 m not shout­

ir.Yg," because the grand jurors will not accept it. Further, 

it's a lie. If you have been shouting, apologize: "1 1 m very 

sorry." If, for instance, you are working in a grand jury 

chamber that faces out on a very busy street, you might men­

tion for the record that the windows are open, and the traffic 

noise makes it difficult to hear, "But I will indeed modulate 

my voice if it makes you unc~rnfortable,,, that sort of thing. 

The simple rule is that you must be scrupulously fair 

with these witnesses, but you need not convert a sense of 

scrupulousness with respect to the questioning into merely 

passive willingn.ess to accept ludicruous and outrageous state­

ments that are an insult to you and to the grand jury and 

ultimately to the court for whom you are acting. It requires 

a great deal of balance and care and a great deal of self 

possession and, really I guess in the end, self control and 

self respect in handling these matters. You have to under­

stand what it is like to be a witness in a grand jury chamber, 

facing twenty-three people. You have got to understand what 

that is, the tension, the stress. And if you understand that, 

if you are s~nsitiv~ to it, you will approach these problems 

with a degree of fairness which will support an ind,i·ctment if 

an indictment is warranted. 
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Finally, in the prosecutorial misconduct area, there has 

been a serious problem litigated in a lot of these cases which 

you have studied, the need to confront a witness verging on 

perjured or contemptuous testimony with documentary evidence. 

A \dtness says, "I don I t recall whether I told X to carry a 

loaded gun~ I don't recall that," or "I never told X to carry 

a gun," and you have him on tape saying to X, "Hey, you better 

carry a loaded gun." Query: is it an obligation of a prosecutor 

to an immunized witness, when he denies or says he does not 

recall, to refresh his recollection by playing the tape? And 

then, after saying, "ls that your voice?" if he says, "yes, 

I said it but I was only kidding," or "I was trying to amuse 

him," you are out of the ball park. He has effectively admitted 

he made the statement. He is giving you an unequivocal answer, 

and he is telling the truth, so he cannot be indicted for perjury. 

And he cannot be indicted for criminal contempt, because another 

aspect of this contempt law is you cannot indict for what is 

called an Aesop's Fable. 31 I th d' n 0 er wor s, ~f a person comes in 

and he is confronted with fifteen observations that establish 

he carries a wager list as part of a gambling operation, and 

he tells you that is was his laundry list, and he was conferring 

with these people with respect to his laundry, he has given a 

definite, responsive anser to the question which is in no way 

evasive. Absent proof of perjury, such testimony is not 

actionable as contumacious. 

3lBut ~ People v. Tilotta, 84 Misc. 2d 170, .375 N.Y.S.2d 
247 (Sup. Ct. Kings County 1975). 
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Of course, relentless interrogation of Aesop's Fable 

. . 't' 32 witnesses often causes vital changes 1n the1r POS1 10n. 

Often, inconsistent statements are sworn to, which if mutually 

exclusive, are actionable as perjured testimony. With respect 

to the meaning of statements made, this is more easily handled. 

What you do in such a situation, if you have a transcript, 

is you get the witness to commit himself on portions of the 

conversation and he will invariably give you statements which 

are inconsistent with subsequent portions of the conversation. 

If you are careful enough with respect to giving him, by degree, 

the substance of the conversation, he will have no way rationally 

to connect his made-up story with the chapter and verse of 

what the conversation was. But remember, if a person gives 

a definitive answer, "Was this slip a gambling slip?" "No 

it was a laundry list." "Well, look at it, what is this 

notation?" And he gives an answer plausible on its face, the 

law is, an Aesop's Fable may not be the basis for criminal 

contempt, because the core of a criminal contempt is the refusal 

of a witness to give an answer. NOW, the argument, of course, 

is--well, he's really not giving us an answer, he's lying. And 

the counter-argument to that is--if he's lying indict him for 

perjury. So you see how the conceptual problem of dealing 

with testimonial crimes repeatedly manifests itself. 

Now, on the question of confrontation with evidence, you 

are under no obligation to confront the witness in a perjury 

32. . . 
. For an example of this phenomenon, see G. Blakey and R. 

Goldstock, Theft and Fencing: A Simulated Investigation, at 
1.35-36 (1977). 
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case, with particular items of evidence, particularly where 
. 33 

the witness concedes that his memory does not need refresh1ng. 

In those circumstances, you clearly do not have to confront the 

person with your documentary prov~, as a matter of fairness, 

because the obvious answer is that the person will conform 

his testimony to what the truth is. However, there is the case 

where a person says, III would like my recollection refreshed, 

do you have anything to refresh my recollection?" That 

is exceedingly difficult to deal with, with a lot of juries. 

Jurors will say, IIWell for heaven's saketif they had the 

wiretap and they wanted his testimony as a witness, why didn't 

they play the tapes for him?" 

Now, as a practical matter, I think the generally sound 

procedure is to play the tapes for a person, if the conver-

sations are substantial; let the witness explain without contradic­

tions, equivocations, and evasions, the meaning of the conversation. 

Because, you see, once jurors in a trial hear that not only did 

you tell the witness in substance what he said, but you played 

the tapes of his own voice, and he still insisted he couldn't 

remember what the conversation was about, then you are going 

to get a conviction for criminal contempt. And you are going to 

be effective and successful in your argument because as a 

practical matter, everybody knows once they hear the full 

context of a conversation that the context evokes circumstances 

and those circumstances evoke more circumstances. Remembe~ 

when you talk to people and question them in the grand jury 

33see , ~., Unit~d States v. DelToro! 513 F.2d 656 (~d Cir.), 
ce~ den1ed, 423 u.s. 826 (1975); Un1ted States v. W1nter, 
348 F.2d 204 (2d Cir.), cert. denied, 382 u.S. 955 (1965). 
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always ask them, "Give us the substance, give us the core, 

give us the context. No, we don't want exact words." 

That's another ploy they will use. They will say, "I 

can't remember exactly what was said." The answer is, "The 

grand jury doesn't want precise detail; the grand jury doesn't 

expect that the human mind is capable, computer-like, of record-

ing word after word. Rather we want the substance of it, Mr. 

Witness, we want the core of it." Now, you need not confront 

a witness with tapes or documentation if a perjury prosecution 
'l4 

is mandated by the duty of the grand jury.J Remember, however, 

that juries are very reluctant to convict a man of criminal 

contempt, or even perjury, if the events on which he is examined 

occurred,say, five years ago. If they occurred last week, you 

generally are in a much better position with a jury. Of course, 

if the subject of the questioning is an underworld contract 

to murder, even a ten-year time lapse might not bother a jury. 

Finally, on this question of prosecutoria1 misconducti 

the prosecutor is not supposed to testify, yet very many prose-

cutors do that by putting their own opinions in the questions; 

by martialing evidence unfairly; or by making material mistate-

ments'",,-very often it's not intentional but you must be aware 

o~ the problem. For example, let's assume that you're examining 

a man on day 3; he's been in on 2 other days and you summarize 

his testimony from day 1 and it is just ever so imprecise and 

thus, more damaging to him. If he's indicted, his lawyer will 

see what you've done, and it might have been inadvertent, but 

34United States v. DelToro, 513 F.2d 656 (2nd eir.), cert. 
denied, 423 U.S. 826 (1975). 
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he will then a'9"ain make the argument that here is this fellow, 

with three university degrees, and the command of the King's 

English, and my fellow never got out of high school, and 

here is what he's doing, isn't he a sneak, isnit he devious. 

Those are some legal problems that may be raised in connec­

tion with the manner in which you have conducted your proceed­

ings. One thing you have to understand, ladies and gentlemen, 

is that there are many times, like in other aspects of the law-­

and indeed in 1ife--where you cannot control circumstances and 

the ebb and flow of certain investigations and certain situa­

tions, and you have to accept that. You must understand that 

the world will not come to an end if somebody beats you in the 

grand jury. Remember, equanimity is the critical and central 

quality here. 

Now let's talk about preparing for the witness. The 

very first thing you must do in terms of your grand jury exam­

ination of a potentially hostile or recalcitrant witness is 

you must decide what your goals are. You must decide whether 

you want to neutralize this person with respect to potential 

testimony on the other side, or whether he is going to be a 

potential defendant, in the sense that he is an individual 

about whom, because of his background you can make a viable 

prediction that he is going to be hostile to you. Obviously, 

your manner of approaching a witness will be substantially 

different if he is going to be a hostile witness. For instance, 

if you called him into your office first and asked him whether 

he would be willing to answer questions and he, in effect, told 
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you no, if he'll fight your subpoenas, if he has a long 

criminal record, if he's done time for contempt of court 

before--these factors tend to persuade you that you had better 

go in there forewarned that you are going to the mat with this 

witness. As a practical matter, you have to know what ammuni­

tion you can fire in a grand jury context to demonst.rate to 

the grand jury, if appropriate, that this person is concealing, 

he's thwarting, he' s impedin~, he's obstructing. SCI the first 

goal is to size him up in t:ej:ms of what his sta.tus is going to 

be. 

The second issue is what is the witness' relati.onship to 

other witnesses. NOW, clearly, and this ties in with what Mr. 

Richards said this morning about the immunity decisi.on, you 

have got to consider the effect of your putting ques,tions to 

witness X vis-~-vis the later calling of witness Y. Because 

if X and Yare in a conspiracy X is going to walk out of that 

grand jury chamber and he is going to tell Y, "They know this. 

this, and this. This is what they're going to ask you about. 

I think they had a tap on the Madison Street Social Club, and 

from the questions, I can tell certainly it was as eiarly as 

May 10, 1974, and my God, it went as late as May 15 of '75.~~ 

So consider, if you will, the relationship of a witness to other 

witnesses, because it is a form of disclosure. 

La\'lyers very rarely recommend to their clients that they 

simply clam up and say, "I refuse to answer," and simply go 

into the slammer. What some of them do now is they advise 

their clients--I do not want to suggest that all lawyers who 
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represent hostile witnesses are quite this devious, but some 

are. I am sure you all know that some are certainly not above 

telling them- oJl simply say, 'I don't remember, I don't recall', 

fQr that way you have the appearance of (;0u};lc.Ldting and you will 

find out what their evidence is by the questions." This is a 

reason. why many witnesses run out to see their lawyers, even 

after you've given them the advice; they do so on the ground 

that this is a good discovery procedure. 

Thirdly, consider the likely posture of your witness, 

psychologically. Understand that the ignorant witness is the 

most difficult to deal with in terms of making a demonstrable 

record of perjury or contempt. If the witness is dumb, frankly, 

you are not going to have a very good shot at making a case, 

where the case deserves to be made. Even if you believe that 

he deserves to be prosecu.ted, the record is going to be riddled 

with unavoidable confusions, particularly if the subject matter 

of the interrogation is complex. 

If a witness is arrogant, you will have the best record, 

because remember the core of these crimes is impeding, obstruct-

ing, concealing. Arrogance is a red flag you can point out to 

the jury. In the Matthew Ianniello case35 the very first ques-

tion he was asked was, "Did you have a meeting with the deputy 

police inspector last week?" and Ianniello responded, " I can't 

even remember what I had for breakfast this morning." Now, 

that statement at the very outset of the grand jury proceedings 

was used at the trial most effectively as the err~lem, the flag 

that this witness flew in terms of that proceeding, and by 

35""'"'" 21 N.Y.2d 418, 235 N.E.2d 439, 288 N.Y.S.2d 462 (1968). 
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his colors you shall know him. 

So when you get the arrogant witness, please do not rise 

to his bait, do not trade sarcasm for sarcasm. Take it to 

your best advantage. Show elaborate courtesy. Painstakingly 

advise him that, "These ladies and gentlemen have been laboring 

here, for all of these months, and they're entitled to your 

testimony, now, Mr. Ianniello, and may we please have a 

definite answer?!! "Sir," "please," "Mr.," not last names, 

not contemptuous references, but elaborate courtesY.1> 'I'he 

arrogant witness is the best witness in this kind of a case. 

The middle ground i.s the accommodating wi tness. Now, the 

accommoqating witness will be desperate to show you that he 

is desirous of helping. So he will commit himself to trivial 

details. And, of course, what you do is you play on those 

trivial details. You get him to concede, yes, he remembers 

this fact, and yes, he remembers that fact, and, yes, he remeln-

bers another fact. And maybe you do it with the hop, skip, and 

jump technique, where he is not quite aware of ·the drift of 

your questions. And then you aggregate his concessions and 

you show every conceivable trivial fact about this meeting 

he had admitted to: he remembers it was at a particular restau-

rant: he remembers it was for breakfast: he remembers it was 

8:10 in the morning: he remembers who was there: he remembers 

how he met these people: how he went in with them, but he 

cannot remember what was said! Now, that kind of aggregate 

concession is an extraordinarily helpful one in terms of dealing 

with the common sense argument to jurors when you get to the 

trial that he was volunteering trivia and concealing substance. 
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Consider, number four, the subpoena impact. Always 

understand, that if you issue a subpoena, or you issue a wire­

tap notice, during a-grand jury proceeding, and you have wire­

taps up, you are very like~y to get discllssions with respect 

to the grand jury subpoena or tap notice. If you are lucky 

you might even get discussions involving obstruction of the 

grand jury, as indeed has been the situation in a number of 

cases in New York. The next thing to do is to develop a theory 

of complicity. You've got to do this, ladies and gentlemen 

to really be effective. You've got to ha.ve some working hypo-

thesis even if it's a fragmentary one, even if you have very 

little information on the witness. Try to determine to your 

own satisfaction what critical role this fellow played in the 

crime you think occurred. 

The next issue really gets down to what I was talking 

about before--hard work. In order to prepare effectively 

for a witness, you have to do two things. You have to pre-

pare what we call a synopsis of proof, based upon the physical 

observations, hl.'gs, or wiret.aps, which are really, I think, 

critical in terms of making good contempt and perjury cases. 

Before you go into the gra,nd jury, indeed probably, as Mr. 

Richards suggested this morning, even before you decide to 

immunize anyone, you should have set out the precise details 

of every f.ac't--I don't care whether it I S trivial or not--that 

you can prove, that you can use to refresh your witness' recol-

lections. You have the dates, you have the source of statements, 

you have the time, and you have the remarks. Par.ticularly, 

you have the specific words of an overheard. You will see in 

31 

... 



l 

the Detective Keeley indictment36 that this was a significant 

factor. He was observed in a bar, Manny Wolfe's Chop House 

in Manhattan, talking to a notorious racketeer. Detectives 

obtained three overheards which were very effectively used by 

the prosecutor in the grand jury. There was no wiretapping, 

just fragments of a conversation. All that was heard from the 

racketeer was that he was "going to put up the money." Keeley 

was examined as to what wa.s meant by that and, of course, he 

spun a 1i ttle story about how the money was for a stock d"~al, 

and he was caught in a contradiction. And it was really a very 

effective piece of cross-examination. You cannot be effective 

in a grand jury setting without a command of the precise language 

in the proof. If you recite for sG~nebody '- statement which he 

allegedly made and if i.t is even tangentially imprecise, you 

are dead. They are going to say, why didn't the prosecutor 

quote him accurately. If he had quoted him accurately, he 

would have remembered. 

Let's assume you conducted a year long investigation. You 

have four wiretap conversations of the witness, you have sixteen 

observations by the detectives, you have a statement by an accomp­

lice and you also have his background, a yellow sheet. You must 

take all that down and really master it~ you've got to have a 

second nature command of this. Youive got to have a ~ense of 

the ebb and flow of your interrogation. You've got to know the 

dates~ don't make a mistake by giving the wrong dates--you know, 

there's nothing worse than having twenty pages of excellent 

36Appendix B. 
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examination, and then find out that you were asking him about 

the wrong day, because you said November 20th instead of 

November 12th. And, 31 pl:!rjury COll."1.ts are out the window. 

Remember, the u.s. Supreme Court has said that it is the 

obligation of the gover,nment's attorney to flush out the truth, 

to ask precise questions, to ask coherent questions, to ask 

well defined questions. 37 So, if there are mistakes in the 

questions and answers and a prosecution is vitiated it is a 

very, very substantial reflection upon the professional ability 

and the care brought to the effort by the prosecutor. So do 

not put yourself in the position of going in unprepared. Get 

your synopsis of the proof. Have it set out. 

The next step is to make your grand jury agenda. Now, I 

am going to leave the synopsis38 and the grand jury agenda39 

for this particular witness, Cl Detective Keeley, ~jho was indicted 

for one count of perjury and four counts of criminal contempt, 

and yO'll will see, 1.f you look at this document, that the exami­

nation of John Keeley in the grand jury is broken down into, 

first of all, areas of inquiry. He has been under investigation 

for a year and you have him in three compromising situations 

so as a practical matter you divide your interrogation into 

those three areas. You say we are going to have the Forlano 

meet i we are going to have t.he Re~aghan meet i we are going to· 

have the XYZ homicide discussion--those three things. So you 

flesh those out in your mind, and you say, now, which one should 

37united States v. Bronst~n, 409 u.S. 352 (1972). 

38Appendix A, Section I. 

39Appendix A, Section II. 
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I ask him about first? What about the consideration of 

refreshing a witness' recollection? How can we orchestrate 

the questions to show a kind of gathering awareness on t,he 

part of the grand jury, which will set him at odds and expose 

his hostility, cause him to display the classic marks of the 

evasive witness, for instance, the "deflective answer." 

Ianniell040 was really flayed at the trial with his 

constant answers to questions that ~7ere ever so slightly changed 

in the predicate. For instance, the question was, "Did you 

speak to Sergeant O'Shea on such and such a date?" and his 

answer would be, "I don't think I have seen Sergeant 0' Shea 

for the last six months." That is not an answer to the ques­

tion. The question is "speak". It is a telephone conversa-

tion, it's not "see". And as a practical matter you can argue 

to the trial jury, "You can see, ladies and gentlemen, what 

this witness lflas doing." You can demonstrate, you can show 

his pattern of behavior. You can show his habits of response. 

And believe me it is not done by sheer brilliance or fabulous 

command of language, it is done by work. It is done by what 

Learned Hand called, "the intolerable labor of thought." 

You have to sit down: you have to spend hours preparing 

these things. You cannot do it by going in there off the top 

of your head and dazzling this fellow or this woman, whoever 

it might be, with questions of penetrating brilliance. It 

cannot be done. It has to be done systematically. So get your 

areas of inquiry first. 

40see , page 29 0 supra. 
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I Then, after the interrogation agenda is set up, divide 

your examination into areas of primary and ancillary questions. 

Now the primary questions ar'e going to be those that are the 

critical or key considerations in your effort to hit-pay-dirt. 

There is an indictment here of the prize fighter, E'rankie 

DePaula. 41 He was observed taking a sum of money in a restau-

rant the very night that he took a dive in a bout in Madison 

Square Garden. When he went to -the coat check room, he was 

overheard to say, "Never mind, I'll pick it up. I really made 

a score." A d h t k n e 00 out a wad of bills. The key factual 

matter was that the purse was not paid until the next day. 

He was knocked out in the first round and there was very great 

speculation that the fight had been fixed. DePaula was sub­

poenaed and immunized. The target was a major racketeer who 

had bribed him and who was later indicted. The prosecutor in 

the case decided the key angle of all of these questions had 

to be that moment at that check-out counter. Everything had 

to be orchestrated to that. He did not go to it right away. 

What he did was develop a search of the fighter's knowledge of 

the racketeer, then the preliminary training for the bout, then 

a series of meetings in New York, then the bout itself, then 

the post-bout party. 

In summary, the first thing is your synopsis of the proof, 

then your agenda, then your areas of inquiry, then your primary 

questions, and finally ancillary questions. What is an ancillary 

question? Well, it might be something like this: The investi-

41A d' ppen 1X D. 
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gat ion of a racketeer by the name of Matthew Ianniello turned 

on whether he was bribing the members of the vice squad to 

allow his topless bars to operate without iilterference of the 

law. In the course of his grand jury appearance, Ianniello 

was observed entering a precinct house where he made an inquiry 

with respect to a notorious hoodlum, then in custody, whose 

bail was in question.' It was at least implicit that Ianniello 

tried to intercede at the station house to get him bailed. He 

was asked about that in the grand jury. Well, the events 

surrounding the corruption charge were almost two years old. 

The event in the station house was less than 24 hours old when 

he was examined about it and, of course, he backed and fi.lled. 

He claimed he couldn't remember how he got the message that the 

racketeer had been locked up because he wa,s concerned about the 

appearance of his relationship with an arrested per~on to the 

grand jury. The fact was that this ancillary area of questioning 

was exceedingly helpful in terms of the work of the interrogator, 

because it allowed the jurors at the trial later on to see that, 

while he might have had some basis to say he couldn't remember 

in connection with the corrup1~ion events twv years ago, the 

assertion that he couldn't remember when he was being properly 

examined about an incident less than 24 hours old, irrelevant 

to the scope of the investigation, but bearing on his credibility, 

was completely dishonest. 

So remember the Uf:;\e of the ancillary question. It might 

not be the jugular vein item, but it can demonstrate again that, 

all right, maybe he claimed he could not remember, six months 
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ago, or three months ago--sometimes these grand jury investi-

gations go for a year; sometimes you're dealing with a tap 

that was had eighteen months prior--but what if you could 

show as a result of the grand jury that he went immediately 

from the grand jury chamber--you have him tailed--and he went 

from the grand jury chamber to con.fer with the person who he 

was questioned about i.n the grand jury. And then he's called 

back the next day, and he is asked, and he hedges, and he 

equivocates. He doesn't know whether the place is still bugged. 

You are home free, because you are showing obstruction about 

an incident which occurred,within a few days, or a day. So 

always remember, the ancillary questions can be very helpful. 

Finally, in preparing for the witness, try and draw a 

mental picture of the indictment in your mind, whether in terms 

of a perjury indictment, or a contempt indictment, and spotlight 

the particular ques·tions you have to plead. For example, upon 

the asking of the legal and proper interrogatory by the grand 

jury: "Did you accept $5,000 on the date in question?", he gave 

answers that were so conspicuously evasive, false, and inconsis-

tent that they amounted to contempt or perjury. You've got to 

bear in mind the various counts. This is a running movie; as 

you go through this your brain has g9t to be clicking as to 

what is the current state of this record. Don't wait. till the 

end of the session, run up to your office, have the stenographer 

bring them up two hours later, then read it. You must be think­

ing all the time. This is really the most challenging kind 

of work; it's very much like cross-examination at a trial, only 
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it's much more. There are infinitely more possibilities to 

it because you're approaching it with a great many arrows in 

your quiver that you very often don "c possess when you cross-

examine a defendant at trial. 

Now, advice to the witness. When he comes in, tell him, 

number one, he is an immunized witness or a witness under a 

waiver, and explain to him his legal status. Number two, 

his right to counsel. Tell him explicitly what it involves 

and do it in plain ordinary language. Number three, the 

scope of the investigation. You must do that because remember, 

he has to be satisfied the questions are material, proper, 

relevant. Four, advise about the law of perjury and contempt. 

Do not do it in a threatening manner. Simply say, "Mr. Witness, 

now it is my obligation to advise you that though you have 

immunity from prosecution for any crimes you might testify 

about, you may nonetheless be prosecuted for perjury or contempt." 

Now the advice on the contempt is critical because you must tell 

him what evasive contempt is. You have to give him an example. 

iiyou know, Mr. Witness, suppose we asked you, 'Were you married 

last week,' and you said, 'I don't remember.' Now, Mr. Witness, 

you agree, do you not, that if a witness were to say that hypo­

thetically, he would really be saying, 'I don't want to answer 

your question.' In other words, Mr. Witness, sometimes when 

people do not wish to disclose information they say, 'I don't 

remember.'" "Oh yes, I understand that." "You understand that 

from your everyday life, don't you, Mr. Witness?" So you get 

on the record the fact that he understands through a very simple 

38 

As I have said earlier, sarcasm, opinion, and cheap shots 

are out. They will corne back and they will be hung around 

your neck like an albatross if you use them. And you can 

succeed without them. 

Nqw, probably the most critical phase of this technique, 

the questions. There's been more ink spilled in this field 

f 1 .. t . 4 3 th f ld o aw, over 1mprec1se ques 10ns, an any 0 us wou care 

to admit. It is very embarrassing for us who all take pride 

in ourselves as lawyers. When you read some of these records, 

they would make a strong man weep. The simple rules are these. 

Number one, short simple questions, use plain language. Number 

two, no multiple predicate questions. You cannot base a perjury 

count on a double predicate question. In other words, you do not 

ask two things in your question. Ask simple short questions. 

Do not multiply the predicates. Number three, do not use 

legal terms. Do not use the phrase quid pro quo or any other 

such phrase. The defendant can argue later, "What's this quid 

pro quo stuff?" And as a practical matter, the trial jury will 

be sympathetic. Precision: say what you mean. The hallmark 

of a good interrogation, at trial as in the grand jury, is 

everyday language which is simple and to the point. 

Number four, never use conclusory terms. Do not say, 

"Did so-and-so threaten you?" Threaten is a conclusory terIl". 

Ask, "Did so-and-so state to you that, did so-and-so say that?". 

Do not use words like threaten, because a defendant can attack 

an indictment based on such state of mind language. In fact, 

43see generally, G. Blakey and R. Goldstock, Theft and Fencing: 
A Simulated Investigation, at 147-157 (1976). 
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example what the core allegation is in a contempt case, an 

evasive contempt case. Finally, as I have already indicated, 

d t h t ' M' d ' 42 you 0 no ave 0 g1ve 1ran a warn1ngs. 

Now, what about the techniques of examination? I would 

like to talk at length about language and psychology. That 

is obviously central to this whole subject, but we do not 

have sufficient time. 

The second thing to remember is consciousness of the 

record, particularly in contempts. You must, please, appre­

ciate that everything you do is be~g taken down. Please 

attend yourself to what you say, be exceedingly careful about 

it. Do not, however, be straight-jacketed by formalistic 

questioning. Get into a good ebb and flow of conversation 

with the witness. Remember, always, have it as a conversation; 

try and get away from the Q and A. Get involved in the thoughts 

being conveyed, one to the other. More important than anything 

else, listen, please listen, to the answers. Most lawyers do 

not listen to the answers; they are thinking of the next ques­

tion they want to ask. So listen to the answers, you are not 

going to the races on this thing. Take your time, listen to 

the answers. Be ready to seize upon an inconsistency, an 

ambiguity; listen to the answers. 

Thirdly, the tone is very critical. Number one, the 

witness' tone ~ay establish hostility to the grand jury examiner. 

Your tone must establish your fairness. Number two, always "the 

grand jury wishes to know," and never the District Attorney. 

42Tu~nTi~t~e~d~S~t~a~t~e~s~v~.~M~a=n~d=u~ja=n~0~, 425 u.S. 564 (1976) 
opinion) • 
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"threaten" has been the subject of some litigation. I used 

that term myself in a case recently, and got criticized for 

it and it really was an ~mped;ment to "h •• t e prosecution to have 

that word in the record. As k f you now rom your reading, the 

Supreme Court
44 

has said it is the obligation of the lawyer, 

the government lawyer, to ask clear, ' preC1se questions to flush 

out the truth, to be aggressive, but not to be ambiguous, not 

to be trying to achieve too much at once. 

In the B1umentha1 45 case, the question was put to a 

critical witness, "Did you vouch for the condition of the horne?" 

"Vouch" is conc1usory. Break the question down; have three 

questions instead of one. Ask, "Did you visit the homes?" 

"Did you discuss the visit with the licensing authority?" 

"Did you state that the condition of the horne was such and such?". 

Take your time, have patience. You're building an edifice; do 

it brick by brick, don't worry about the pinnacle right away. 

Do it by degree. 

Five, repetition and relentless pursuit of the truth are 

essential. This is something that you ought not to be ashamed 

of. If you read these records of, particularly Mr. Scotti,46 

you will see that many times he will say in the record, "Now 

ladies and gentlemen, I apologize that this is exceedingly 

repititious, but I have an obligation to get a definite answer." 

So be aggressive. Go in there and fo~low the object you have in 

44united States v. Bronston, 409 U.S. 352, 362 (1972). 

45 
People v. Blumenthal, 55 A.D.2d 13, 389 N.Y.S.2d 579 

(1st Dep't 1976). 

46 " 
Alfred J. Scotti, formerly Chief Assistant District Attorney 

in charge of the Rackets Bureau, New York County. 
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mind here. The object in mind is to get the facts; now you 

have got to be aggressive, obviously appreciating that you 

are restrained by what the cases say YJu can and cannot do 

there. 

Don't accept a ludicruous answer right away. Apologize 

if necessary, "Mr. Witness I apologize, if I do seem repeti­

tious, but you understand, do you not, that I have an obliga­

tion on behalf of the grand jurors~ who have been laboring 

here, for so many months, to do what I can to evokt:! every last 

piece of testimony or information that may be residing in your 

memory?' Yes S1r, un ers an a. ~ 
, 

" 'I d t d th t" As long a'.~ you're 

courtly to them they will very rarely fence with yc)u. 

Genuine or feigned lack of memory is, of course, the 

paradigm problem in criminal contempt cases. NumbE~r one, go 

from the general to the specific, in both the time frame and 

the fact frame. Two, understand the probative value of recent 

as opposed to. remote faulty memory, as in the Ianniello station 

house matter. Three, always repeat in the grand jury record, 

"In an effort to stimulate your recollection, Mr. Witness, let 

me tell you this or let me read to you that." Four, if you 

have tapes, put in the observation data first, give him that 

information, then read from the transcripts if you have his 

conversation, then give him the transcript, and then play him 

the tapes. Now, don't just go and play him the tapes, because 

if you do the three preliminary stages first, you can argue to 

the trial jury. "You can see how the grand jury labored system­

atically to refresh this. man's recollection." Now, anybody, if 

42 

you read from a transcript, can be expected to give you, 

assuming you are not talking about an event ten years ago, 

definite responses. 

The second factor is, is it a unique experience? If 

you are examining a police officer before the grand jury, 

you have him on the horns of a dilemma. You are asking him 

about a bribe, "Now have you ever taken a bribe, officer?" 

nOh, never." "So if someone offered you a bribe it would be 

unique." "Absolutely." "In fact, you would have an obliga­

tion to report that wouldn't you?" "You're absolutely right." 

"And in addition to that you probably should have arrested 

him on the spot. ~o ques 10n a ou 1. ~. I' 'i Q t' b t 't" "D 4d 4t happen'." 

"Gee, I don't remember." Now, effectively, you cannot expect 

somebody to remember an event that was trivial. What you have 

to do is you have to make it, as I say a waving banner, in the 

man's mental history. And that is what you do in the system­

atic refreshing of recollection. And, by the way y you cannot 

do this unless you've done what I've said before: conferred 

with your detective, spent hours working up an agenda, and a 

framework. 

Now just a side point here - there are cases that stand 

for the proposition that you must give a person a warning that 

is at least a specie of the Miranda warning when he is about 

to verge on contempt or perjury.47 Courts, including the U.S. 

47see , e.q., People v. Cutrona, 50 A.D.2d 838, 376 N.Y.S.2d 593 
(2Cf"Dep~1975), appeal dismiss~~d, 40 N.Y.2d 988 (1976). 
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Supreme Court,48 have said that a warning is not required, 

but as a pra6tical matter it is not a problem to do it, and 

indeed it helps because you can show you gave the witness a 

specific warning that if he continued in his course of obstruc-

tion, he was going to be indicted. The one problem with it, 

of courSf~, is if the defense lawyer then makes an application 

to the judge that the District Attorney is giving warnings 

only to prejudice the witness before the grand jury. 

Now, also, be aware of the appearance of answering. For 

instance, Ianniello was asked, "From whom did you learn an 

investigation was in progress?" He said, "Oh I heard about 

it in the streets, bits and pieces." The answer to that is, 

"Look, we're not interested in rumor in the street; we're not 

interested in assumptions; that's not evidence. Could be, 

maybe, possibly, that's not evidence in a court of law. Who 

gave you that information?" "Well, gee, I heard about it in 

the streets." "That's not an answer." So he's giving the 

appearance of giving an answer you see, but it is not legal 

evidence. So do not be satisfied with it. Press him, push 

him, be aggressive. Hypothetical questions are permissible, 

but only to establish impact on memor~'. Do not generally 

get involved in hypothetical questions. It confuses the record 

and the witness can demonstrably show that maybe he was confused. 

Codes and their use. You can have terrific fun, and score 

48~nited States v. Mandujano, 425 U.S. 564 (1976); People v. 
Didio, 60 A.D.2d 978, 401 N.Y.S.2d 640 (4th Dep't 197a~ In 
oraTO, the court, however, indicated that although a formal 
warni~g'is nou required that it must appear from the record 
either from a "warning given, statements made or from question­
ing, that the witness knew his answers were not being accepted 
and that ••• continued equivocation and unresponsiveness ••• " 
would leave him open to contempt charges. 
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great points with codes. W\s have one in one of these indict-

ments. 49 
Willie Flay gets on the phone and he says, "That 

guy, the grey-haired guy, is going to that place for that thing." 

The questioner says to him, "What were you talking about?" and 

then he gives a ludicrous explanation. And then the next 

question is, "Well, why didn't you use his name?" Answer: 

"Well, gee, we always talk that way." And then you establish 

that there is a code here. Don't you see how valuable that is, 

probative1y? Because you go to the trial jury and say, "He 

was obstructing, impairing, and concea1ing." And there's the 

code right there! Get him to admit that it is a code. Ask 

him, does he talk this way no~a·l.~l.~Y? It b ff' ~.u can every e ect1ve1y 

used to establish guilty intent with respect to concealment. 

Establish contrary facts of a lifetime. If the person 

says that he does not remember if the incident is unique, 

establish that this is the only time in his whole life that 

he has functioned in this particular way. Remember that there 

is a need to confirm seemingly harmless details. Here are some 

procedures you can use in your efforts to deal with a witness 

in this, situat~on. If f . t . ~ , or 1ns ance, a w1tness says, "I don't 

recall a meeting at such and 8uch a place," you might establish 

that he'd never been at that place on a prior occassion. If 

the witness is a police officer assigned to vice and gambling 

and he claims "I met this underworld character in connection 

with my assignment for the purpose of maintaining informant 

relationship, you can show that they were discussing a homicide 

49See Appendix C. 
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case and that his assignment is inconsistent with that. 

Remember that there is a fear of taps in connection with 

perjury prosecutions. Remember that the deflected question 

is an extremely effective device in terms of summing up to a 

jury, cr examining a witness, later, if he takes the stand. 

Remember that a trip to the judge for a direction, can be 

very helpful. Because if the defense at the trial is that you 

were a brow beater, that you abused the particular witness, if 

you can show that you went up to a judge and had the judge 

direct him to answer, then you invoke the impartiality and the 

solemnity of the court. 

Always focus the questions: always underscore the grudging 

character of the answers. Remember credibility is the critical 

factor. Remember, also, if you are examining a witness with 

another assistant, expect what we call in our jurisdiction the 

"star chamber" defense. If you have a couple of assistant 

district attorneys in there, the defense lawyers get up and 

they say, "Oh my poor fellow was brutally man-handled by several 

lawyers." That is to be avoided. Try not to have more than 

one person asking the questions. 

Also, the "allegro" defense. As you know, "allegro" in 

music means very rapidly. There is a prob1e!. in many contempt 

and perjury records of dashes in the record. The witness 

interrupts the prosecutor ana vice versa. Please, let the 

witness respond, and you don't ask the next question until he 

has completely responded. If he interrupts you say, "Now, 

Mr. Witness, I really would ask you to please stop interrupting 

46 

me and let me finish the question." If there are fifty-five 

dashes in the record, it is very difficult to justify that. 

Finally, and this is really the last thing I want to tell 

you, make the witness agree. Here is what I think you really 

ought to take away from this today c,n this subject if nothing 

else, other than the objective obligation to be fair and 

aggressive at the same time. Make the witness agree that a 

particular answer is ridiculous. Make him agree to that: he 

will. If you press him he'll say, "Yes, I think it does sound 

pretty ridiculous. Make him agree that the District Attorney 

has been fair: many times they will, because they don't want 

the appearance of hostility to the government, so they will 

agree that you were fair. Make him agree he is concerned 

about perjury. Ianniello did that in his record. Make him 

agree that the District Attorney has a duty to be aggressive. 

"You understand, Mr. Witness, that it is my job to do this, and 

I hope you are not uncomfortable." "Oh yes, Mr. District Attorney, 

I agree." Make him agree that there are serious crimes under 

investigation. Make him agree to the relevancy of your questions: 

in other words, make him understand and concede t!tat all of 

these questions are germane to the grand jury r~cord. 

Finally, if you can do it in the perjury case, help your­

self enormously by getting him to admit his memory does not 

need to be refreshed. Because then you can stop. If he says, 

"That's my answer, I don't need to be refreshed anymore, that's 

it," then you don't have to confront him with anything else. 

You should also be aware of possible defenses ~o compromising 

circumstances typically used by two classes of witnesses: 
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1) gevernment agents - be they federal agents er pelice 

efficers er, indeed, presecuters caught er observed in the 

cempany ef a racketeer er a knewn gambler er any kind ef 

underwerld character and 2) public efficials whO' have accepted 

a benefit er a gift. Of the pes sible defenses the gevernment 

agent may first assert, as Keely did, that it was the charac­

ter ef his assignment that required him to' meet with Ferlane. 

Keely was in the hemicide squad and Ferlane was, ef ceurse, 

a neterieus racketeer and leanshark. When examined abeut 

his relatienship to' Ferlane, Keely had to' make up seme nexis 

between a hemicide investigatien and Ferlane. Yeu must then 

take a great deal ef time and gO' threugh the case and shew 

that this is a fabricatien. The secend defense eften used is 

that they fertuiteusly came upen this situatien in their general 

intelligence gathering functien and they planned to' make a 

repert er advise their superiers. This is easily centravened 

by saying, "Fine, give us the reperts," or, "Be geed eneugh to' 

name the superier, please." And then, he will prebably start 

backing and filling, "Well, it might have been that ene, er it 

might have been the ether, I teld him erally, I didn't make a 

repert" - ludicrueus. The third defense consists ef telling 

yeu that he was dealing with a registered infermant. New, 

this ef ceurse, can be attacked en the basis ef the registration 

precedures in yeur varieus departments, and mere significantly, 

the standards that underlie the registratien precess. The 

feurth pessible defense is a claim that it was a planned meet 

in the ceurse ef an engeing investigatien. That, ef ceurse, is 

very similar to' his gel'leralized statement that it was the char-
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acter ef his assignment. The fifth defense is that the 

racketeer had given him fruitful infermatien en his assign­

ments en prier eccassiens, and this happened to' be a case 

where he didn't give my anything werthwhile. That is the 

mest difficult to' deal with because the further back in time 

yeu gO', and the mere ambigueus it is, the mere difficult it is 

to' make the centradictien. Public efficials accepting benefits 

er gifts frem persens with whem they have an efficial relatien­

ship er with whem they er their agencies de business, very 

eften say that the benefit er the gift was accepted en a 

friendship basis and had nething to' de with any official act. 

Anether pessibility is that they will say that the preperty 

was taken en censignment fer later purchase, er they will say 

that - particularly in pelitical cases - the meney is fer 

campaign purpeses and indeed, was merely suppert frem a deveted 

fellewer, who just happened to' have a state centract fer $17 

billien dellars awarded a few minutes befere depesiting that 

meney in my acceunt. 

In summary, I have gene ever a let ef these peints tee 

rapidly. I weuld urge yeu if yeu have seme time, to' gO' over 

these decuments and see new effective cress-examinatien ef a 

hestile witness in the grand jury can bring ferth very geed 

results. 

Thank you fer yeur attentien. 
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section I 

APPENDIX A 

GRAND JURY EXAHINATION 

OF 

DETECTIVE JOHN J. KEELEY 

Age: 40 years old 

uarried 

Appointed: June 1, 1954 

Rank: 2nd Grade (February 2, 1966) 

Residence: 97 Capt. shankey Drive nd 
Garnersvi11e, N.Y. (Rockla 

ASsignments: 9/1/54 
1/21/55 
1/21/55 
6/15/56 
7/1/56 
9/28/58 
6/24/61 
G/16/64 
6/6/66 
9/28/67 

Temp. 25 Pct. 
Disc. . 
Patrol 28 Pct. 
Temp. 47 Pct. 
Patrol 47 Pct. 
CIS (DO) 
34 Squad 
MN Homicide 
19 squad 
I-iN Homicide 

Co.) (as of April 6, 1962) 
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Section XI 

EVIDENCE 

JOHN J. KEELEY 

6/9/69 

6:20 

6:30 

7:57 • 

7/9/69 

6: 35 

Keeley and another (m-W-50-6 '-If';O lbs) join HU, 
St. John, Flay, Callahan and unk. male (M-W-4S-
blk. hair-balding) at bar in Meenans. (RC) 

Keeley speaks to HM, friend remains at other end 
of bar. (RC) 

Keeley and friend leave Heenan's by side door. (RC) 

Keeley and friend departed area in #SS9402NY, PO auto 
aSSigned to Han. North Hom. Sqd. (Killeen) 

HM went to Old Siedelberg \.,/ Det. Falk from Heenan's. 
Called 1-1an. N. Hom. Sqd. to I<eeley. Keeley said he 
was trying allover to get that thing. "They want it 
done three proper procedures." Keeley said he had a 
man coming on that night at 11:30 who worked down 
there and Keeley was going to try him. If not it 
would have to be done on paper - during the day time, 
and it would be involved. If his friend could do it 
Keeley said he would have it that night. They arrange 
for Keeley to call HM the next day. 

liM then says: "You remember that thing I gave you for 
that kid Larry (Oet. Lawrence Sangiardi) you told me 
you'd give 'it to that guy ••• in the meantime about 
17 guys were put there but not him" (17 men had been 
assigned to Special Investigations in the Narcotics 
Unit) HH asks Keeley to call that guy again. Keeley 
said he'd call the guy at home because the guy had said 
he would do it if he could. liM said yes - because they 
are only going to take a certain n\~er. 

rut came from rear room of Heena.' s a:nd entered phone 
booth. Keeley ,..;~~ked over to booth and looked in, then 
left booth arc., .Imd joined two unk. males at bar. HM 
exited booth and was joined by Keeley midway at bar, 
where they conversed for several minutes. (JC) 

A.II.I 
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6:50 

7:00 

7:00 

7:10 

7:20 

8:30 

8:45 

9:00 

8/7/69 

Keeley entered front phone booth ~ld called Jiggs 
Forlano at home (274-1966). Keeley asked Forlano 
"are you going to be around tonight?" And For:i.ano 
replied "yes." When Keeley asked "same place"? 
Forlano agreed and a meeting time was set for 8:45. (JC) 

Keeley left Meenatl'S through front door w/ two unk. 
males. (JC) 

Keeley and two others left Meenan's and qot into 
559402N.Y. (LC) 

Vehicle parks in vi.~inity of 54 St. & 3rd Ave. (Sgt. K) 

Vehicle proceeds from above location with same 
passengers to MNHS (100 & Amsterdam). (Sgt. K) 

Keeley gets into vehicle 559402NY at above location 
and drives to Manny Wolf's Chop House, 49 & 3rd. (Sget. K) 

Keeley entered Manny Wolf's and sat at bar with Jiggs 
Forl~no. Part of conversation overheard: Jiggs - 6th 
prec1nct; Keeley - I don't know him; Ji99s - Don't 
worry, I'll guarantee that she will put it up! Keeley 
asked "when will you know for sure '? Jiggs - 1 week -
Keeley then gave Forlano a card, Jiggs said "I'll call" 
&nd makes a notation on the card,stating "that's 914". 
Keeley says yes. (Sgt. Kelleen) 

Keeley observed through front window of l1anny Wolf's 
at bar with Jiggs Forlano in conversation. (JC) 

Keeley leaves Manny Wolf's alone, enters auto (559402NY) 
(apparently returns to MNHS) (Sgt. K.JC) 

6:32 Willie Flay called Keeley's residence in Rockland from 
a public phone in Meenans, but spoke only \·Ii th a child. 

6:50 Keeley called back Flay at Meenan's: Flay - "I spoke 
to my friend - absolutely never went there, you know 
where ~e' s supposed to go. I-Iy question was - do you' 
know h1m"? Keeley - "yeah". Flay - "Know him met 
him once or twice! somebody brought him down h~re, to 
try and get him more money." Keeley - "yeah". Flay-
"so you could take him there, you know •• because he 
appreciates that we ••• we \ofere talking about it, anyhow." 
Keeley L "well, I \ofonder why they are coming up with 
these stories?" Flay - "I told him that you \dll now 
go back to the same source." Keeley - "yeah." Flay-
"I have to believe him don't I?" Keeley - "yeah, of 
course - but you know where it's coming from? 

F I discussed that with him too - he doesn't know 
\ofhy - you're going back to check it out nO\of? 

K Yeah. 

F Just for your own - see if you can get him more 
concrete - \·,here - you knot., - if -'ou can ••• -
Remind me when you come do\'1n agai~ cause I got 
something for you ••• remind me in case I forget. 

K O.K. Willie. 

F 

K 

F 

K 

F 

K 

F 

K 

K 

And tell whosees that his thing is finally ready. 

Yeah. 

I'm not going to be in tomorro\" John. 

O.K. I'll see you next week. 

Alright. I'll be in ;'lon. or Thurs. 

Is the other guy back? 

leah. He's here. I'm eating with him. 

I think I'll give him a call tomorrOtof and tell 
him. 

O.K. 

I want to talk to him about something anT~ay. 

N 

H 
H . 
< 
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Section III 

ItITERROGATION 

JOHN J. KEELEY 

1. 

2. 

What is your occupation. 

a. hOltl long a police officer. 

b. current assignment. 

c. how long in current assignment. 

d. ever been assigned to eIE? (yes) 

e. e~er been assigned to plainclothes: division or 
borough (morals - gambling). (no) 

Nature of Duties. 

a. typ~ of crime exclusively investigated? 

b. to , ... hom do you report? 

c. how is info re: homicides obtained? 

d. association , ... / underworld elements? 

e. file reports re: these contacts? 

f. generally, what is the guid pro quo for such informa­tion? 

g. any contacts of this nature recently? 

h. within the last month, 3 months,6 months, 10 months? 
i. with who? 

j. about what homiCides? 

A.III.l 



3. a. Do you know Hughie t-lulligan? (picture) 

b. From where? Business or pleasure? Does HM have a 
criminal record? 

c. Who introduced you? When? 

d. When was the last time you spoke with him? 

e. In person or by phone? 

f. Abou~ what? 

g. 

h. 

j. 

k. 

m. 

n. 

o. 

p. 

q. 

r. 

Did you ever give HH your home or business phone 
number? 

Have you ever been in Meenans Bar? \'lhen? 

Did you ever meet HN there? When? 

By pre-arrangement? 

Have you ever done any official or unofficial favol~s 
a~ HM'S request? 

Did HM ever call you at: MNHS? (6/9/69)? 

About '",hat? 

Did you tell him you were "trying allover to get 
that thing." What "thing" were you referring to? 

Did you tell him "they want it done through proper 
procedures." 

Did you tell him that you "had a man coming on that 
night at 11:30 who worl~ed down there"and that 
"you were going to try him" and that "if ~ot it w0':11d 
have to be done on oaper during the day t1me, and 1t 
would be involved. ,," t-lhat man were you referring to? 

Did you agree to call HM about this matter the 
following day? 

Did you ever discuss Det. Lawrence Sangiardi with HM? 
(6/.9/69) 

s. When and in what context? 

t. 

u. 

Did you ever discuss assignment of men to soecial 
investigations in the Narcotics unit? With" \~hom? 
~'lith HM? 

Did Hl-i ever say to you "you remember that thing I 
gave you for that kid Larry, you told me you'd 
give it to that guy" "thing referred to" gny 
referred to? 

A.III.2 
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A.~PENDIX B 
Section I 

SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

THE PEOPLE OF THE STATE OF NEW YORK 

-v-

JCHN J. KEELEY, 

) 
) 
) 
) 
} 
) 
) 
) Defendant. 

-----------------------------------,) 

NOTE: This appendix consists of two counts of 
100 page indictment. counts 1,2, and 4 
65-84) are ommitted. 

THIRD COUNT. 

a five count, 
(pp. 1-28, 

.AND THE GRAND JURI AFORESAID, by this indictment, 

further accu.. the above-named defendant of the crime of 

CRIMINAL CONTEMPT, in violation ot Section 215.50 of the Penal 

Law, committed on April 21, Apr11 28, and April JO, 1970, in 

the County of New York, as follows 1 

That the Fourth Grand Juxy of the County of New York 

for the April 1970 Term, having been duly and properly empanel­

led, haa been oonduotlns an·1nvest1gat1on to determ1ne whether 

v10lat10na of the Gambling Lawe and ~rimes of Cr1minal Usury 

and Bribery have been oommitted and whether there has been 1n 

ex1stence a Conapiraoy to oommit these cr1mes. 

B.1 

, 



That as purt of the sald 1nvestl,atlon the 

Grand Jury has sought to determlne whether the defendant and 

certaln members of the New York Clty Pollee Department have 

consplred wlth Hugh Mulligan and others' to recelve regular 

payments of money ln return for transmlttlng certain confldentlal 

/lnrormatlon of the New York Clty Pollee Department to the sald 

lMulllgan and others, thereby enabling the sald Mulllgan and others 

to clrcumvent and otherwlse a'vold enforcement of Penal Statutes 

agalnst their unlawtul Gambllng and Loansharklng operatlons. 

In addltlon the Grand Jury has sought to 

determlne whether Hugh Mulllgan and others, ln furtherance of 

thelr crlmlnal actlvltles, consplred to Use thelr lnfluence 

corruptly and unlawfully to brlng about the promotlons and 

transfers of certaln members of the New York·C1ty Pollee Depart­

ment. Accordlngly the Grand Jury sought to ascertaln the 

ldf.!Dtlt1es of those Pollee Off leers whose promotlons and trans­

fers were brought about by Hugh Mulllgan. 

That on Apr1l 17, 1970, 1n the course of the 

sald lnvestigatlon, the defendant was called as a witness before 

the sald Grand Jury, was duly sworn and was 1nformed cf the 

nature of the Grand Jury investigat10n. 

That on April :21, April 28 and Aprll JO, 1970 

the sald Grand Jury was stlll conductlng'the sald lnvestlgat~.on. 

On the sald dates the defendant was recalled as a w1tness befor~ 
the sald Grand Jury. 

It, therefore, became materlal and necessary, 

to qU83tlon the defendant, a deteotlve attached to the Manhattan 

North Homlc1de Squad, ahout the meaning or an apparently coded 

telephone converu.tlon (Mi .!Ugullt 7, 1969, between the defendant 

and Wlll1am P. Play, an &ls801)late ot Hugh Mull1gan, whlch 1f~S 
all followsl 

Male In Hello Meenan's. 

Male Out Wlll1e er Wlllle there? 

Wlll1e Flay. 

M/I (Play) Hello. 

M/O Yeah Wl111e. 

M/I How are you. 

M/O 

M/I 

M/O 

M/I 

M/O 

M/I 

M/O 

M/I 

M/O 

1'1/1 

All right. 

I'm just eat1ng wlth your frlend. 

You know. 

Yeah. 

So er der er er I'll mak~ the 

dlscusston ve1'7 brlef. ,And, there '. 

nothing you can say beca'ilse I'll 

see you durlng the week anyhow. I 

spok~ to my fr1end. 

Yeah. 

Absolute17 nel'er went tbere _ 

or er er 10u know -- whel~. he's 

supposed to go. 

Bight. 

Now I'll -- My quest10n was "Do 

10U know him?" -- Yes. 

Know h1m -- Met hlm once Qr tw1ce. 

Somebody brought him -- t() him down 

-- to try to get him -- you know __ 

more money -- you know? 

I 

r 
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1'110 

Mil 

1'110 

1'111 

1'110 

M/r 

1'110 

Mil 
Mia 

1'111 

Mlo 

Mil 

1'1/0 

~!/I 

1'1/0 ' 

1'111 

Mia 

lUght, r1ght. , 
And that's about the fJ:;1bsj~ance 

ot the whole th1ng. 

Yeah. 

So ;you could take h1m the:re -­

you know -- because he apprec1ates 

that we -- we were thinld.ng about 

1t -- an;yhow. 

Yeah. 

And er 

Well I wonder why the;y are CQm1ng 

up w1th theseetor1es? 

Well I told h1m that er -- ;you --

You know. 

You will now go baQk to the same 

ear or ;you know the sam" source. 

Yeah. 

And er -- so I have to assume that 

er -- I have to be11evf! h1m. 

Don't I7 

Yeah of course. 

You know. I I 
And ;you know where it,' Sl comlng from? 

Yeah I er -- You er I!l' er We -- er 

e:r I d1scussed that '1f1 th h1ra too-­

He doesn't know whY. Er -- oh ;you'r 

go1ng 'back and checlc l.t out aga1n 

now? 

Yeah I'd l1ke! to knCIW (1nd1st1nct) 

;yeah. 

1'111 

1'1/0 

1'111 

1'1/0 

1'111 

1'1/0 

Mil 

1'1/0 

Mil 

1'1/0 

Mio 

1'111 

Mia 

1'111 

1'1/0 

1'1/1 

Just tor ;your own cur-- so er --

See if you can get h1m more concrete 

-- where -- you know -- 1f you can _. 

you lmow. 

Yeah. 

So er you know -- er er -- So 

er so er -- Rem1nd me when ;you. come 

down aga1n w1ll you. Cause I've 

go~ someth1ng for ;you - ;you know -

Rem1nd me 1n case I forget so --

okay W1llie. 

APd er tell who sus that h1s er -­

th1ng 18 ready you know that th1ng 

1s f1nally read;y. 

Yeah. 

E~ - er well er -- And I'm not 

go1ne to be 1n tomorrow John. 

Alr1ght - So, I'll see you next 

week. 

Alr1ght - I'll be there Monday 

to Thursday. 

Alr1ght. 

Yeah. Is the other gu;y back?', 

Yeah. He's here. I'm eat1ng w1th 

h1m. I'm eatlng. I'm eat1ng. 

I th1nk I'll g1ve h1m a call 

tomorrow. Tell h1m. 

Okay. 

Alr1ght. I want to talk to h1m 

about someth1ng an;yway. 

Oka;y. 
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M/o 

Mil 

Alrlght. 

Blght. 

When questloned as to the meanlng ot the 

telephone conversatlon set forth above, the detendant con­

tumaclously and unlawfully retused to answer legal and proper 

lnterrogatorles ln that he gave consplcuously unbellevable, 

lnconslstent, evaslve, equlvocal and patently false answers 

as the followlng testlmo"7 demonstrates. 

(On Aprll 21, 1970 the detendant testlfled 

as tollows I) 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Bowery. 

Q. 

A. 

• • • do you know Wl11le P1&71 

Yes. 

Who ls he? 

I know h1IIl all 1117 11te. 

What 1~ hls oocupatlon? 

He's a Jeweler on Canal and the 

• • • 
You S&7 you know hlm all your 11te. 

I know him as a Jeweler. I have 

be~n bu71ng Jewelry there. I have sent a hundred cops down 

to buyJewelry. 

Q. 

comp&.n1' ot Mulligan? 

A. 

Have you ever seen Pl~ln the 

Sure he has been w1th Mulllgan. 

• •• 
Q. Dld you ever have a conversatlon Wltr 

W11l1e rl&7 where Fl&7 ca1194 TOU .t home -- rather, TOU oalled 

Play at Meenan's trom your home and Play sald to you, "I spoke " 

to my frlend. He absolute17 never went there. Do you know Wher, 

he ls supposed to go?" 

Q. In Jul7 of last year" 

A. I called W1i11e Flay at Meenan's? 

Q. He called you and you called hla 

: back. 

A. I may have had a conversatlon With 

h1m. I don't lmow. He's called me plenty ot tlmes at hoa .... 

Q. What do you talk about at home? 

A. Jewelry. 

• • • 
Q, Relatlve to th1s conversatlon 1n 

August, Play sa1d to you, "I spoke to my trlend. 'He abaolute17 

never went ther!~. Do you know where he ls supposed to go?" 

"'y questlon was do you know hlm?" And you sald, "Yeah. II Flay /:Q 

sald, "XzlOW hlm? Met hlm once or twlce. Someon~ brOught hlm 

down here. T17 to get hlm more money." 

Do you remember that conversatlon? 

A. Someone brought hlm down here and 

trled to get hlm more money? 

Q. Blght. Do you remember that? 

A. Yes. 

Q. What was 1 t about? 

A. Yes, a serleant ln my ottlce • • • 

brought hls son down to Flay's oftlce to bu7 a dlamond rlng, an 

engagement rlng. He •• 1d the kld C8mft ln -- and I'm trylng to 

recreate the conversatlon to he best 02 my knowledge. The kid 
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came In.. He a.1d, "I gave hll1 a ring. 1 told hlll to 10 out 

and have lt appralsed and 1 even pald tor lt at Macy's or 

someplace." He sald he came back and he sald he can get 1 t !or 

less money or better money or somethlng 11ke that. 1 sald, 

"Gee, whT dld the SU7 bother golng down It that were the case?" 

He asked me It he would glve him a good buy and 1 sald yes and 

that was It. And r belleve that's the conversatlon you are 

pertalnlng to. 

Q. Sergeant • • • sent 

A. No, no. Sergeant • •• at that time 

Q. But you have to answer lt to make 

common sense. 

A. You are asklng me about a conversa-

tlon at that tlme and I'm trylng to reply to you at that tlme. 

As taras I C8~ r5call Wl1lle called me at home about that 

partlcular th1ng. He was talk1ng about a d1amond rlng that 

a fellow had gone down to buy. 

Q. 

"and get hlm more money?" 

* * * 

• • • What was meant by the phrase 

Who ls the "hlm" they were referrln 

worked ln my oCtlce. H13 son was gettlng marrled. He Just got ou, to? 

of the Navy. He asked me where he oOuld.go tor a r1ng. I gave A. I guess get him more money. I don't 

hlmW11l1e Flay's card and he went down there. And then ls who 

I'm tell1ng you the ~ubsequent conversat10n to ,the best I can 

recall, and he sald he could get less money or better money 

tor the rlng or someth1ng to that· effect. Now I think that's 

the conversat10n. 

Q. WhT would p~ say, "Somebody 

brought h1m down hereto try and get hlm more money?" Whom was 

he referring to when he sald "somebody brought hlm down?" Who 

was that "somebody?" 

A. I guess hls father. Meaning the 

Sergeant brought him down to try and get hlm more money or get 

less money over the ring. 

It It's less money, whT would you s 

more money? 

A. I'm trylng to answer your questlon 

the best 1 can. 

know how that would come ln unless he meant that somebody else, 

would glve h1m more money or maybe he was tradlng ln a r1ng. 

1 don't know. 

Q. All right. Let me ask you thls: 

You then responded, "Well, 1 wonder why they are coming up 

wlth all these stories." What did you mean by that? 

A. When I went back 1 sald to the 

Sergeant about the ring, and he said somethlng to me ~bout, oh, 

"He dldn't show us thls or he dldn't show us that and we went 

to someplace else and we got a much better deal." So I said, 

"Well, why ls he coming up wlth all of these stories? Why 

dldn't he tell me ln the beglnnlng that he wasn't golng to buy 

the rlng?" That's as far as 1 can recall. If I can do lt 

any better I would tell lt to you. 

Q. All rlght. Then Flay says, "I told 

him that you w111 no" go baok to the same source." And you sal 

"Yes." What dld you mean by that? 

. 
~ 
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A.. P1&1 sa1d, "I told him you would 

Q. Who WQS Play talk1ng about. when 

he says, "I told h1m"? Whom was he referr1ng to? 

A.. I guess he was talk1ng about the 

guy that went to buy the r1ng. 

* * * 
Q. .. • We are 1nterested 1n th1s 

part1cular conversat10n. 

A.. The only th1ng I can th1nk of 1s 

Jewelry. 

* * * 
Q. Play says, "I spoke to my fr1end. 

Absolutely ne~er went there. You know where he's supposed to 

go." What d1d he mean by that? Where 1s he supposed to go? 

A. I don't know. 

Q. You don't lmow? 

A. No, s1r, I don't. 

Q. "My quest10n was do you know h1m?" 

And you, Keeley, you sa1d' "Yeah,"you know what he's talk1ng 

about. Now w111 you g1ve us the benef1t of your 1ntel11gence? 

Tell us what you knew at the t1me you spoke to Flay. 

A.. Well, I don't remember -- I told yo~ 

the only conversat1on I can recall 1s about th1s r1ng. 

Q. • • • Do you deny hav1ng thls 

conversatlon? 

Q. What d1d you mean by that? 

A. I don't know what he meant by 1t. 

Q. You don't-know? 

A. No, s1r. 

Q. And when you sa1d, "Yeah, I know h1m~ 

whom d1d you mean? Know whom? 

A. Mr. Scottl, 1f I could tell you knOh 

whom, I'd tell you r1ght now. I don't know "whom" 1s. Because 

I don't remember th1s happen1ng. 

.. * * 
Q. ,Okay. Let us go on w1th th1s. 

"Know h1~?" Flay I Know h1m, met h1m once or twlce. Somebody 

brought h1m down here to tr" and get h1m, th1s man,more money. 

Hlm, hlm, more money.~ What d1d he mean by that? 

A. 

Q. 

that? 

A.. 

To try and get thls man more money? 

That's r1ght. What dld he mean by 

It's got me mystlf1ed. 

* * * i 
Q. You don't d~ny you had th1s conversa-, 

tlon? 

A. I don't deny 1t. 

* * * 
Let me go on w1th thls conversat10n. 

And you sald, "Yeah, when he sa1d to YOU, know h1m, met h1m once 

or tw1ce, somebody brought h1m down here, try to get hlm more 

A. I don't deny 1f I had 1 t, of course money • " 

not. Iou I "leah." 
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You certa1nly at thl. t1me knew 

what he wa. talking about, d1dn't you? 

Maybe I d1d at that t1me but I'iIl 

telling you that I don't recall the e'~nversat10n. 

Q. It doesn't jog your memo~? Now, 

Flay, HSO you could take hlm there, lOU mow. Becau.e he 

apprec1ates what we're talking about anlhow." 

You, Keelel, "Well, I wonder wh;v 

they are com1ng up with these storles?" 

You are the one who made the state­

ment, "I wonder why thel are com1ng up wlth these storles?" 

What stor1es? 

A. I'm tel11ng lOU the onll stor;v I 

can remember 1s when I sent thls fellow for the r1ng and he 

came back and he told me a lot of garbage about my --

A. 

down to bU;V a ring. 

A. 

What is the name of th1s fellow? 

I told you, Sergeant • • • went 

What d1d Sergeant • • • tell you? 

He said somethlng about he d1dn't 

have what he wanted. Someth1ng to th1s effect. 

• * • 

w1th these stor1e.?" W1ll1e .a1d, "I sent h1m out and even had 

1t appraised. Why couldn't thel just sar they don't want the • 

r1ng'i" 

Q. Now just a m1nute. Just am1nute. 

D1dn't Flay say to lOU, "I told hlm that lOU are now. golng 

back to the same source."? 

A. Meanlng lOU can go back where lOU got th 
other r1ng from. 

The same source? 

A. The other ring. That's what he 
meant. 

Q. The other rlng2 Look, 1f thls were 
all leg1t1mate, correct? 

• A. Right. 

Q. Wh;v be so obscure about all th1s? 

Why be so h1dden 1n meanlng? Why? Don't lOU appreciate how 

obscure th1s whole conversat10n 1s? How guarded both ot you 

were talking? 

A. Mr. Scott1, I told lOU about a Ser-

go ant went down to buy a rlng for hls son. Now you can ascer­

ta1n whether that's true or not. You I can also ascerta1n whether 

or not there was such'a d1scusslon over that r1ng. You can 

Q. What stor1es? What are the stor1e. ascerta1n whether they were g1ven a r1ng to go 

about? 

A. Someth1ng he could g~t a better 

rlng 20mepJ.ace else and thls W1111e Flay d1dn't glve hlm a 

good buy and all. And I sald, "Well, wh;v are the:y CO!Jling up 

* • * 
Now, Flay says, "I d1scus.ed that w1t 

h1m, too. He doesn't know w~~. You're g01ng to check 1t out 

now?" 

You, "Yeah." 
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Flay, "Just for your own -- see 1f 

you cem e"t htm more concrete -- where -- you know -- if you 

~;:m. n':lmlnd me when you come down aga1n cause I got someth1ng 

for !·:·'l. rtelnlnd mc in case I forget." 

A. 

for roc. 

thlng 1::; r1nully ready." 

1\.. 

Q. 

A. 

Q. 

K: "Okay, W1111e." 

He probably had a plece .of Jewelr,y 

Flay, "And tell whosls that h1s 

K: "Yeah." 

Flay: "I'm not golng to be ln 

. "Okay. I'll see you next week." 

nIght. 

Okay. 

Right. 

Now, what dld he mean? He says, 

"I d1w::ussed that ~11th hl:n, too. He doesn't lenow why. You are 

going to check it out now.~ Ycu are golng to check out what? 

A. I dOr1,'" iai~~;, Mr. Scotti. 

Q. You don't lenow. 

A. Nc, a1r, I don't. 

Q. This doesn't Jog your memory as to 

~lhat you were talkIng i:tbout? 

A •. No, lt doesn't. The only conversa-

tl':m I ocm l'~call 1s th., one I told you about. He called me 

Cluny t lm('f·l. 

Q. This means nothlng to you now? 

A. No, s1r. 

Thls has no meanlng to you, ls that 

1t? 

A. I can't recall It. 

Q. And you sa1d, "Yeah." At that t1me 

you must have ~Ulderstood h1m. Correct? 

Maybe I did. When was thls con-

versat1on? 

Q. In August of last year. 

A. Of 1969? 

Q .. '69. 

A. No, a1r, I don't recall 1t. 

Q. Thls oonversatlon was about a ring, 

Detectlve Keeley. Wlll you expla1n to thls Grand Jur,r why you 

and a Jeweler,·if you had lIlott11ng to hide, never mentloned the 

word "ring" once during tb~ entire conversation? 

A. !~cause it wasn't Unusual for him 

to call me and say to me 

Q. Thls was,an engagement rlng that 

8owlebody was golng to buy, legi tlmately, from a legi t1mate 

jeweler? 

A. Rlght. 

Q. And thls was a leglt1mate conversa-

tion. W1ll you please explaln to this Grand Jury why you talk 

about "things" and "hlms" and "theirs", and never once say 

"ring" or "sergeant" or "the glrl" or "the father"? 

A. Beoause 1t's not unusual. When he 

called me up ne saldl "That fellow was down to see me and he 

pioked up that watoh." In taot, he oalled m~ the other day --

• • 
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Q. Stop just there. "That tellow was. 

doml to see me and p1cked up that watch." 

A. Right. 

Q. Not once 1n th1s conversl9.t1on do ;you. 

mention any pl~ce of Jewell""JI watch, rlng, engagement r1ng, I 
d1.':lJllonu rlng. You test1f1ed ear11er thatln this conversat1on fOU 

had about the sergeant, Flay sald, "I had sent the Sergeant out 

to have the rlng appra1sed." There ls no mentlon ot appra1sal 

ln here. There 1s no mentlon of Flay saying he sent the man out 

to have anything appraised. W1ll you tell th1s Grand Jury what 

you are talklng about ln thls conversation? 

A. I don't know what I am talk1ng about 

in thls conversat1on. If I knew I wOl.lld tell you the truth. 

Q. It's obv1ously not a r3.ng. 

Q. 

A. 

Q. 

A. 

t10n 1s about now. 

Q. 

A. 

What. is ;your present testimony? 

I'm just expla1ning t:o you. 

What 1s 1t? 

I don't remember what th1s conversa-

Now you don't know? 

No, . er, I don't .• , 

• * * 
(On April 28, 1970 the defendant was recalled 

as a witness before the Said Grand Jury. Whereupon, a tape 

record~ng of the above set forth conversation was played for 

the defend~lt before the Said Grand Jury. The defendant 

thereafter test1fied as ~ollowsI) 

Q. I ask you to l1sten to th1s record1ng' 

A. Well, maybe 1t was something alse but about GO be pla;yed, Mr. Kfieley. 

I don't know what the conversation was. I don't know. 

Q. Whom were you referring to when fOU 

sa1d, not course, but you know where it's comlng trom"? Whom 

was 1t com1ng fro!ll, Dete~t.\ve Keeley, whom was 1t you were do1ng 

th1s for? 

A. I don't kno~. 

* * * 
Q. I am ask1ng you now are you saylng 

110W you don't know whom you are talking about? 

A. I am say1ng I thought thla was the 

conv~rsntlw~ about n ring. 

~. What 1s your presant testlmony? 

A. It It'o not, then lt must be about 

somethlng else. 

know. 

A. Yes. 

Male In.1 Bello Meenan's. 

Mab Out. Willie er W11Ue there? Willie Flay. 

(pause) 

Mil 

Mlo 
Mil 

M/o 

Mil 

M/o 

(Play) Hello. 

Yeah W1ll1e. 
'f ' f 

Bow'are ;you. 

All r1ght. 

I'm Just eat1ng w1th ;your fr1end. You 

Yeah. 

Mil So er der er er I'll make the dis-

cuss10n very brief. ~~d there's nothing you can sa7 because 

I'll see you c'~1ng the week anyhow. I spoke to M7 triend. 

M/o Yeah 

.--~.--------------------------~--------------------~---------------------
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Q. R1ght. " A. "Down he~ to try to get hill" e lIean1ng 

A. 

Q. 

A. 

"Know him 

stop there. 

Yes, sll'. 

met hlm ontle or twlce • ." - Renaghan. "You knO'H, more money, you know." Now, l1ke I say, 

that 1s my assumpt10n of that because of the sult that he was 

suppose to get for the transfer. Now, that 1s what I know about 

Q. 

A. 

Renaghan~ 

Q. 

pression. 

A. 

Q. 

A. 

Who knows whom? 

Tr.~t would mean Mull1gan knows 

o~. 

That ls the way I Hould get the lm-

Next. 

"Somebody brought hlm." 

Somebody 1ntroduced hlm? 

"Somebody brought hlm to him down 

here.", somebody 1ntroduced h1m. 

Q. 

A. 

Q. 

Brought whom to whom? 

"Somebody 

Detectlve KGeley, expla1n that to 

the Grand Jury substltuting the names of the people for the cod 

pronouns used 1n th1s. Use the actual names. 

, 

A. Rlght. "Somebody", I don't know, so 

I can't use the name. " 

Q. Yes. 

A. "Brought hlm", which would mean 

Renaghan in my op1n1on. 

Q. Go ahead. 

A. ~To hlm", whlch would mean Mulllgan. 

that. 

,Q. All rlght and you 

whlch meant "that you understood "that. 

A. Because I knew he was suppose to get 

a su1t for the transfer. 

Q. You told us that. 

A. Yes. 

Q. And he said, "And that's about the 

substance of the whole th1ng." 

A. Yes. 

Q. He said, "So you could take hlm ther~ 

because he appreclates we are thlnklng about It." 

A. Yes. 

Q. And you sald, "Yeah." 

A. Yes. 

What does that mean? 

A. He meant 1 could take Renaghan there 

because -- "You know because he appreolates that we a~e thlnklng 

about 1t." He was tell1ng me I could take Renaghan there. Thls 

d1d not happen. I dld not take Renashan to Meenan's to meet 

Nu1l1gan. If he d1d, I don't know. But I dldn't take hl~ there. 

I told h1m about tho Gu1t. 

• • • 
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You said, "I wonder wb7 they are 

coming up w1th these stor1es." What are the stories you arl! 

referr1ng to? 

A. 

Q. 

You sa1d, "You know." 

A. 

'got to do w1th the ,fact 

Narcotics. 

Q. 

That one's got me. 

He ~!dB "Well, I told hlm that". 

Unless I -- I don~t know. Again 1t 

that the k1d was belng traneterred out orl 

"You w111 now go back to, you know, t e 

same source", he tells you. 

A. 

Q. 

A. 

Renaghan. 

Q. 

A. 

Q. 

A. 

"You would now go back to the same -

And ~ou sa1d, "Yeah." 

Mean1ng I would go back to Ch1ef 

For what? 

I guess again about the kid. 

SanGerard1, whatever h1s name 1s? 

Yes s1r, as far aa I know. I 
Q. "SO I have to l!\SSWIlfl I hay(j to be11evt 

h1m, don't I", "Yeah, of course." What does he m.ean by that? 

A. Mean1rlg that if he sdd he would do 

1t, he would do 1t. 

Q. All 1','1ght. Then you sa1d, "But you 

know where lt is comlng from." 

·A. 

Q. 

"You, know where 1t :~8 comlng from"? 

And he sa1d, "Yeah I d1scussed that 

w1th hlm too. He doesn't know 'lfhy. You're go',ng back and checl: 

lt out again." 

A. That is when I sald I am gOing back 

to Rtmaghan and I am golng to f1nd out what happened and -- or 

whatever thls thlng ls. 

A. 

Q. 

You mean -- what th1ng? 

The SanGerardl thlng. 

What 1s hold1ng lt up or wl~t --

A. I am gOing to tell him he asked me 

,n second tlme what happened to the kld. 

Q. Was he asking for money, Henaghan? 

A. No. 

Q. All r1ght. 

A. I told you exactly what happened. 

When I f1rst told hlm the thing,Mul11gan wanted the kld trans­

ferred, he sald, "I wl11 look into it. I w1l1 see, the k1d has 

a goocl record.'" Then I sald to him that, "Hugh1e w111 g1ve you 

a sul ttl or something to that effect. 

next time rather, he said, "Tell Tom 

And I'll buy hlm a suit." 

When I saw Mull1gan the tQ 

thanks a 10 t if he can do al. 
Q. 

A. 

Q. 

A. 

Q. 

"Try to get h1m more money"? 

A. 

What dld Tom say, Tom Renaghari? 

He sa1d, "Okay." 

D1d he ask for more money? 

He d1dn't ask me fo~ more money. 

What ls your 1nterpretation of thh, 

It says, "Somebody brought h1m down 

clown hen:. to try to get hlm more money." He 1s not saylng I 

brought h1m down. I nevar brought the man down. 

• * * 
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Keeley, ~Well I wonder wb7 theT are 

coming up w1th these stor1es." 

You sald that, rlght? 

A. "Well, I wonder why they are coming 

up with these storles."? 

* * * 
... What storles were you reterrlng 

to? 

A. I am trying to recall the conversat10t:l 

I had -- oCfhand, I can't think of what stories --

A. 

You sa1d thoa. worda, dld TOU not? 

Can I read the page betore to see l' 

lt retlects anythlng else on my memory? 

Q. Go ahea4, read the whole th1ng 1t TO~ 

want to. 

* * * 

(On Aprl1 JO, 1970 the defendant test1fied 

as follows,) 

* * * 
Q. We asked you about a converijatlon you 

Q. Just a minute. You made that atatemen , had with W1111am Fl&7. 

d1d you not? 

A. Yes, slr, I dld. I am not gOing to 

11e to you. If! can --

Q. At the tlme you made that statement yo 

know exactly what you were talklng about, d1dn't you? 

A. I don't know. 

* .* * 

Q. Just a mln~te •. Are you tell1ng thls 

Grand Jury you don't kno," what you were talklng about at that t1me 

A. Right. 

Q. Do you recall thBt? 

A. 1&1!!, slr. 

Q. The convers4tlon was played tor TOU 

here? 

A. That's rlght. 

Q. Would you tell the Grand Jury ~hat 

were d1sousslng durlng that oonversation wlth W1l11am Flay? 

A. I told you, to the best of myab111ty, 

A. The story cQuld ru~ve been &n7th1ng. I I am try1ng to recall the oonversation.. He called and he sald 

don't recall the story •. somethlng about, "That guy wants 1D0re money.", 1t I am wrong, you 

Q. I ask you a s1mple quest10n. Wh~n you can correct me. 

made that statement to h1m on the telephone, d1d you know what 

you were talking about? 

A. ~,t 1s what I am trylng to thlnk, wha that conversatlon? 

story. 

• • * 

* * * 
••• What 1s your recollectlon now of 

To my best recollect1on 

Q. All rlsht. 
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A. -- he caJ.led Qftd he u.1d, "I u eat~r 
Is that true? 

He .. ld.om~thlng about aoney. 
guy wanted more money." 

·Mr. Scottl. 

Q. 

A. 

Who 1s the guy? 

I 8111 assuming it 1s Mull1gan. 

You e~e assumlng? Dld yo~ know? 

A. I 'IfQ ln Rocitla.."ld County at the time, 

Q. '$. Would you tell this Grand Jur,y 

what your recollectlon now is ot the substance of that conversa­

tlon and the mean.lng ot 1 t. 

A •. 

MulUgan. 

Q. 

A. 

the booth. I don't 

Q. 

I sald I thlnk he was eating with 

Go on, what? 'J 
I -- there mlght have been tlve men L

r What was that? 

Q. 

A. 

meant Benaghe.n .• 

Q. 

A. 

that it 1s over this sut 

Q. 

Wh1ch gUy? 

I 8111 telllng you I am assuming ha 

You are assumlng that? . t 
I 8111 assuming that. And I ~ aB .• WIll 

thing. 

* * * ! 
Can lt also be wlth respeot to a 

promot1on of a pollce offlcer? 

A. I cannot S&1 that. 

* * * 
Isn't the expresslon 

otten used S1Donomous wlth promotlon? 

, 

~more money" Terr 
'\D 
r-t 
• 

A. 

Q. 

A. 
~ Ies" 

Doell that refresh your memo17 that 

to the matter of a promotlon of a poll~ 
ln the booth. 

the con~ersation. 

I sald there could have been rlve menj Q 

this conversatlon re~ted 
I don't care about that. Tell us abo t offlcer? 

A. He sald, "I'm eat1ng w1th th&t guy." 
Is that correct? Someth1ng about __ 

Q. Look what was the purpose of tM~ 
converaatlon? 

A. fb1. 18 what I am tl'1lng to 

* * * 
Well tell UII. 

A. No, IIlr, lt doesn't. 

Do you dell1' 1 t? 
A •. I deny I don't know anything about 

'belng promoted. I deny 1 t -- I S&1 the only thing I can recall 

about the money waa the tlae he was talking to RenaghL~ about 
the s ltilt. 

•• * 
Q. By the tfay, th1s ls ./l.ugUet, lan' t 1 t? 

IaD't 1 t a tlaot that Renaghan wall out or the Narcotlcs Squad. 1n 

Auguat -- lf I should t~ll you he was out ln Ju17? 

i 

I 
~ 
f 
i 

! 
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A. I wouldn't doubt 1t. 

How coUld he put across that contraoli, 
Q. 

to US8 your WOrds, 1t he n' 0', longer had control? 
Q. You are no~ respOnding to the quest101s. 

D1d 70U know what IOu were talking about on A~gust the 7th~ Hr. • 
Keeley? A. I don't know. 

q. 
It I were to tell you that SanGerar41 

was already out ot the Narcot1ca Bureau and 1nto the 6Jrd Squad 

Qatore YOU had th1s conversat1on with Fl~ __ 

A. .Aga1n I don't know __ 

Would you expla1n to the Grand Jur,r Q. 

how that conversat10n could have referred to SanGerard1? 

A. I don't know. 

* * * 
Q. • •• D1d IOU know on August 7th what 

you were talking' about w1th Flay, that 1s the question? 

A. The qUest10n I am answering rlght now 

A. 
When Willle called me and, he se~1d, 

~T.nat guy wants more money" __ rlght? 

Q. 
Let me stop yOU there. On August '7th, 

~d IOU know Whom he meant by "that guy"? 

A • I as!JUlDed lt was Heneghan. 

You mean th~n 70U aSsUllled or dld yOU 
Q. 

know 1t was? 

he~~1 
Mr. Keeley ~ 

A. I am S~lng 1 t must have 
That 1s the on17 person I can th1nk ot. 

Q. 

A. 

1s that I thOUght that the conv~rsat10n was __ with Flay was that 
H81"'laghan had not gotten the SUU. that on August the 

about? 

Ye., .1r? . 'I 
I am ask1ng yOU agaln. Are yoU sa71ng!:; 

7th yOU knew 1 t was Heneghan he was talk1ng tQ 

Q. 

• 

* * * 

were talking about? 
••• .At that time d~d you know what yoJ 

A. 
To the best ot DIY knowledge, yes. 

* * * 

A. I om '.lling you, to the be., of .,. 'lon "'h 'hto Pl.,. ., that Ume ,ou knew _, ,ou .ere talk1ns 
knowledge, that I had the conversat10n w1th Flay and I thoUght t~t about? 

I 
the oonver •• Uon 18 rerelT1"" to SonGerarcl1. I 

Q. Are YOU S~1ng that on August the 7th~ ',_. 
.A,. Yos, s1r. 1 

Q. -- 70U knew that IOU were talking abo4t Gerard1? 

Q. 
So When yOU carrled on th1s conversa_ 

A. H1ght. 
Q. Any doubt about it? 
A. Right, r1ght. 
Q. 

Okay, and so d1d Fl~? 

A~ I .. telling yOU, I am talk1ng about 
the sUl t that; Henaghan waa suPpOse to get. 

A. I guess so. 
Q. R1ght? 

"-. --.- ---.-'>--....... '~-...".------..-,-~"'-.... -<.~~,- .. -- -' .. 
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A. Blsht. '.' 

Q. And both ot lOU we:;:e talk1Dg 111 cod..,. 

lan~~e~ oorrect? 

A. Well, I don't know 1t lt 1s, whether 

you call lt coded language. ~.me -- I' have manr con~ersatlon8 
wlth -- even wlth other people that mlght be ooded -- consldered 

coded. 

Q" You dldn't reter to the name ot a 

slngle person. What do lOU call It? 

1 call other peuple. Thel know m1' 

volce. 

Q. Are lOU 8a11ng that was a oonversatlon 

1n whlch you r~vealed the ldent!t~ ot the person yo~ were talking, 

about? 

A. No, I don't think so. 

Q. :ten't lt a tact that lOU and. Plq 

dellberately concealed the ldentltl ot the persons lOU were t$lk1n 

about? 

A. I suesa so. 

Q. All rlght. Now, on August the 7th, 

dld you know the ldentltles ot ~he persons whloh you were oon­

ceallng ln your conversaUgn? 

A. 

Q. 

A. 

Agaln I say I think --

:a~sust tt-.-.a 7th -- never mlnd now -I 
on August 7th ,ou dld know, dldn't; l0Ul 

Yes, I ~ess I knew. 

No doubt about It? 

A. Yea. 

Correct? 

A. Blght? 

Q. How often dld you have a conversatlon: 
.1 

ot that k1nd wlth anyone, riot only with P1S1. wlth aD10ue where>' ! 
I 

lOU dlscussed a matter 1nvolving a pollee ope~t10n or a polloe ; 

actlon, whether lt be proll'.otlon, brlbe, whatever 1t 1st Bc.~ ott~ 
'dld you have a disouBs1¢fi of that kind wlth aD30ne? r 

I told .... tat I had the .......... - I A. 

Uon --

JV.st a minute. Do lOU bave III8Z17 ot 

those conversatlons w1th peopl6? 

A. No, no. i 
I 

Q. About PS1otfs? '\ 
A. No. no, not payofts. 

Q. All right, just a lIIinut-a. OkaT. a) 
.-4 
• 

A. Yes. !Xl 

QD Do lOU have manl conver8atlon~ con-

cemlns promotlons ot pollee ottlcers wlth ~on-polloe ottloers? 

A. No, sir. 

Q. Do lOU have m&n1 conversatlons wlth 
• 

non-pollee off1cers ooncernlng PS1offs? 

A. No, slr. 

So, al'e lOU sS11ng that thls was aboul 

the only conver$Btlon you ever had wlth 8D1bod1 concernlng a 

paJoff? 

A. Thi. 1s the on11 conversation I had w~t 
an)' -- or anybody else, t'l) the beat ot W recollectlon, ln lII1 11t4 

about &nJ mone" about anythlng. 

1 , 
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Q. 

Q. 

All r1gh~. So, theretore -

Hight. 

- that should stand out in lOur 

memorl, as long as fOU are allve, correct? 

A. H1ght. 

Q. Now, what waa clear in TOur memo17 OIl 

i August 7th should be ve17 clear todq, shouldn't It? 

-,~' 1~' , .. -t -':-','. 

A. H1ght. 

Q. Let us get one thlng stralght. So 

now lOU are certaln that he meant H~naghan? 

A. Yes. I thlnk so, Tes, sir. 

Q. All ~lght. Y~u are und.r.oath here. 

A. Yes, a1r. 

Q. ADd he 'Hall telling lOU that Benaghan 

I . A. Well. I'm t%7ing to do the best I can. wanted more moneT? 

! 

You ask me the questlon and I'll t17 to do the beat I can. 

Q. What Is so dltt1cUlt about thla that 

lOU cannot recall? Explaln to. the JUl7, wh1? It was so ol~ 

In lOur memory on August the 7th. 

A. Hro Scott1 

Q. What 1s the d1ttloUltT about thls tha~ 

lOU can't recall 1.t todaT? 

A. It's not that I can't recall It. l .. i 
I 

trJing to give It to TOU the W&T I understand the questlon, the I 
I 

. answer. He called and he said to me somethlng about that SUI' 

I wants more monel. Right? I told TOU I asaWle this is Henaghan 

I· he Is talklng about. Hlght? 

Q. Walt awh1le. At that time dld TOU 

assume it was Renaghan or did lOU know lt was Renaghan? 

Well, It must have been Benaghan. 

A. Risht. 

Q. Correct? 

A. I believe that's the gist ot the 

conversatlon. 

Q. Okq? 

A. H1ght. 

Q. And It I shoul!! tell TOU that Gerrardl~ 

at that tllil~ was not in the squad, had been tranafen'ed -_ 

A. Hlght. 

Q. 

A. 

Q. 

-- and that Benaghan -­

H1ght. 

-- was no longer connected with the 

Narcotics Squad, so that it was lmposslble tor him to execute thl. 

contract, let us call It that. 

A. 1i1ght. 

• 
~ 

Q. Now, ~ust a minute. Dl~ lOU have 8DJ Q. Would that refresh TOur memo%7 that Tot 

! doubt whom he meant? weren't talklng about Rena8~1? Becauae how could he demand more 

No. lVm 881'ln8 now I belleved at money when he could not dellver? Does lt make sense? 

that time it was Henaghan. A. Yea, lt does. i 
I 

I 
Q. Renashan? Q. Doea that stlmulate the recolleotlon? , 

I 

.. ::thlng :::.:::: ::'::.~ .. --:o::l:'::;.l. that ~ 

---~--·-----'~~~~~":=::t~::I.!So!ItW~~:t::;lQ~~~I.'\;"::~ ... -

it must have been 

« 
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APPENDIX B 

Section II 

COUNT FIVE. 

AND THE GRAND JURY AFORESAID, b;r thls lndlct .. 

ment, accuse the above-named defendant of the cr1me of CBIJlilNAL 

CON~tPT ln vlo1atlon 01' Sect~on 215.50 of the Penal Law, COm­

mltted on April 17, 1970 1n the County or New York as follows: 

The Pourth Grand Jur1 of the Count;r of New 

York for the Aprl1, 1970 Term, having been dul~ and properl;r 

empanelled, has beer. conducting an investigation to determine 

whether Violations of the Gambling Laws and the orlmes ot Cr1minal 

Usury and Br"bery have been commited and whethe:tltn.ere has been 

in exist~nce a consplracy to oomm1t these crimes. 

As part of the sald lnvestigation, the Grand 

Jury has sought to determine whether the defendant conspired with 

certain members or the New York City Police Department to recelve 

from Nicholas ~J1ggs" Po~lano and others, regular payments of 

mone;,/, for transmitting oertain confidential informat10n or the 

New Yorlc Cit;r Fol1ce Department to the sald Porlano, thereb;r 

enabl1ng the said Porlano and others to oircumvent and otherwise 

avotd enforcement of penal statutes against th&ir illegal 

gambling and loansharking op~r~tlons. 

B.II.1 
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. 'Pn April 17, 1970, in the course ot the 'said The detend$nt' s testlmony fUl'ther discloses 

investigation, the defendant was called as a wltness before the -I that although no ment10n was made 1n the telephone convarsation 

sald Grand Jury, was dul1 sworn and was 1nformed of the natuxe or 1n July 1969 of the ~laoe where they were to meet, th~ d~tendant 

the Grand Jury'S 1n'V'estlgat10n. understood on the basiS of prior meet1ngs with ForlaQo tJ:l ... t he 

~le defendant testified that he has been a was to meet him at Manny Wolfe's. 

pollce officer since June 1, 1954 and has been assigned to the 

Manhattan North Homicide Sq"'Ad since 19~7. 

The dafen,dant also testified that be has known 

~Jlggs" Forlano Since 1961 'when he arrested him for unlawful 

gambling. In addition, the defendant testif1ed that he "knew~ 

Forlano "to be a loen$he~k." 

Be tu:r1:her testified that he met Forlano .,t 

a restaurant 1n New York County known as Manny Wolfe's on two 

occaslons 1n 196~i once in July end the other ti!!!{!. in O~tober. 

When quest10ned as to why he met Forlano on~the 

said occas1on.s, the deffltudant testif1ed that he sought informa­

t10n from h1m relat1,ve t;() -l1ivestigatlons of hom1cides. 

In order to ascertain whether the defendant 

met Forlano on July 9, 19~9 at ML~y Wolfe~s for the purpose of 

Jarrang1ng the payment of a brlbe to the sald defondant, it 

Ib~came material and necessary to ask the defend9~t whether in 
! 
the course of the conversatLon that took p~ee on July 9, 1969 

in Manny Wolfe's restaurant the follow1tlg was sa1d and what 

it meant: 

For1ano& "Don't worry, I'll guarantee 

she w11l put it'up.-

"When w11l you know for sure?" 

Forlano. "One week." 

Whereupon on April 17, 1970 when qUestlgned 

The defendant furthertestifled tl'>.at OVlllr the °as to the meaning of a port1on of the conversat10n betcween the 

y~ars. he had sought informat1on from Forlano about s1x or seven 

times but at no time rec~1ved any !nformation. 

defendant atld Forlano that took ple.ce at lofanny Wolfe's restaurant 

on ~ull b, 1969. the defendant contumaciously and unlawfully 

When que~t1oned as to how a meetin~ between the 'refused to'answer legal and proper interrogatories~ in that he 

defendant and Forlano ln Manny Wolfe's came abo~t, the defendant gave consp1cuously unbelievable, 1ncons1~tent, equ1vocal. evaslve, 

test1fled that it resulted from inquiries h~ had made of Forlano's and patently false answe~s as the following test1mony demonstrate51 

aSSOCiates. Later he test1fied that haV1ng had in h1s possesslon 

Forlano's home telephone number. he made a telephone call to h1s 

home and arranged a meet1ng 1n Manny Wolfe's restaurant. 

Aooord1ng to his test1mony. the defendant met 

Forlatlo aga1n in Manny Wolfe's restaurant in Ootober, 1969 as a 

result ot a telephone call he had made to Forlano's home. 

-

Q. Did th1s man Forlano in July ••• ask 

you for 1nformat1on conce~ing someone connected w1th the S1xth 

Precinct? 

A. The Sixth Prec1nct? 

~.., 

\ 
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'l'bat'. right. 

A. I don't know 8D~bod1 1n the Sixth 

Preclnct~ To M1 knowledge, no, sir. 

Q. That is not th. questioD, ••• The 

quest10n is whether he l\sked 10U, tor intomation conc.ming 110 •• -

one 1n the Sixth Preclno'l;? " 

I don't think 80. Like I 88¥, I am 

tr11ng to recall truthful17. 

Ian't 1 t a fact that ite a3kttd 10U and 

10U said "I don't know him."? 

Wherl he asked 10U about so~~on. con-

neeted. w1th tho Sixth Pr~c1nc~, you, Keeley, sald, "I don't know. 

nnybody." Jlggs, "Don't wo~1. I'll guarantee she wl11 put lt 

up." You, ItWhen wlll you lmow for aure?" J1ggs, "One week." 
-.,-' ... ".- ,'-:. 

A. Oh, no, no. 

Q. Do 10U deny that tba.1f exchange tOQk 

pl,'1ce beh'e~n you and Forlano? 

A. Ies, I can tell you what the exchan~~ 

IfIlS. Be was talki.ng about a steck coming ~ut in the market. Be 

told in he uould know ln one week. I never heard ot antone ln 

A. That is what Z am telling 10U, I don't the Sixth Prec1nct p ".:1181; nlght. That il:l why I sa1d I don't 

•••• 
••• The questlon 1s whether Porl&fio 

asked you about someone connected w1th the S1xth Preo1nct? You 

!'laid, "I don't lalOW hlm"? 

A. It 10U give me the name I wl11 tell 

you it he asked me the question. I can't answer 1t I don't know 

1t. Do 10U have the Ilame of the person? 

A. 

8D1bod1 1n the sixth. 

Never mtnd the name ot the person. 

I don't ~call him aeklng me about 

und.erstand the conversAtlon. 

Q. • •• ~ 10U deny that there was refer-
'M 

~nce to the Sixth Prec1nct in thls oonversation? 1=1 
I-t 
• As tar as I can reoall 1n this conn 
~ 

versation that you refreshed mJ memor,y about, he told me about a 

stock coming out. He knew a broker. He said he would know about 

lt 1n one week. He sald it was a good stooke As tar as the Slxth 

Precinct in that conversatlon, I don't recall an1thlngabout the 

Slxth Preclnct. 

Q. • •• n~dIl't Jlggs tell 10U, "Don't 

Q. Do 10U den1 he ~Sked 10U about someone worry, I guarantee that she wl1l put lt up?" 

connected wlth the Slxth Precinct? A. Not to m1 knowledge. I don't know who 

I don't ~en1 It. I sal1d I don't reoall she will be,. The only thlng I can recall about that conversation 

1t about &n1body conneoted with the Sixth Precinot. W13S when he was say1ng about the stock market a.nd he would PU~up 

money for the stock lIIarket QIld the broker would tell him 1n~~ut ~ 
week. That ls wh~t he told me. 

'1 
\ 

, 
-~. 
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Q. 
she will pu.t it up?" Do lOU detl1 that he said, "I'll.guart&nte 

A. I em telling 10U I don't know who she, 
1s. I don't recall that as part of the conversat1on. 

* * t:> 

.~. would lOU tell this Gnu,d Jury 

whether Jiggs told you on that occasion, "Don't ..,orrl, I'll 

guarantee she will put lt up"? 

A. I'm sarlng I don't know who "she" is. 

I don't recall anl&ch conversation, except he was talking about 
a stock--

Q. 

A. 

Q. 

You "'enr--
--he NaS putting up a stock. 

Do lOU deny he said that? 

A~ No Sir, I don't. I'm telling lOU I 
don't Imow what that means. 

Q .• Wouldn't that be unusual tor a person 
to say to ~"'ou "I'll guarantee sh~ will pu~ lt up?" 

, 

A. I'm telling lOU what I think he was 

talking about was the stock and putting up the monel ter th« 8toOk~ 
* • • 

Q. Detective Keeley, ~1d Forlano tell 
you he would guarantee t~~t she would put it up? 

A. I told lOU the onll question I __ the 

only thing I can recall him 8a1ing, he sald, he ~ill guarantee 

putting up monel tor a stock, not she. 

a stock? 
Q. He Kould guarantee putting up money for 

A.Yes. 

.. 

Q. What stock? 

A. I don't know. He sald he was seeing 
a broker in about a week. 

Q. What broker? 

I don't know the broker's name. 

* * * 
Q. Do lOU recall telling him atter he 

tOld you, "Don't worry, I will guarantee she will put it up", 

70ur saying, "When will you know for sure"? 

A. About the stoc.k. 

Q. I thought you sald you weI'en' t In-
terested 1n stock. 

A. If a SU1 tellsme "he !atows a sure thing, 
I don't knON anlthlng about the stock market _~ . 

Q. What dld lOU mean then when lOU 841d, H 

"When will you know for sur~"? What dld 70U m3an by that? ~ 

ln about a week. 

A. 

Q. 

A. 

Q. 

A. 

He 84id h~ was golng to see a broker 

Is that what "he said to you? 

Yes. 

"See a broker ln about 4 week?" 

That's rlght. 

• • * 
Q. Up untll thls timti there Nas no reter-

ence to ". week"' He said, "Don't worry, I will ~antee she 

will put it up. You asked, ·When will lOU know for ~e?". then 

Jlggs sald '" "One week." 

H 

A. Well, that 1s what I am saylng. I don't 
recall the exact context of the conversatlon. 

• * * 

I 
I 
n 

I. 
I 
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i 
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Q. He sald, "I wl11 guarantee she wl11 put 

it up", what does this mean to you? 
• 

A. That doean't mean anything to me. The 

way I h~t1rd lt, he sald, he would gual'8l1tee putting up the money 

for the stock. 

Q. That is what he sald? 

A. That 1s what I recall. 

Q. Not that somebody would put up money, 

Q. --that he wl11 make, wl1l turn over to 

. you some of the stock and he wl1~ put the money up? 

A. No, he didn't S81 he'd tum over ~. 

stock. He was golng to put up money and asked me if I wanted 

to go ln on the stock. If I wanted to bur stock. I told hlm I 

didn't have any money for the stock market. 

Q. Dldn't· he tell you h~'d put it up? 

A. NO f he said, "Can you get anT money for 

not, in plaln language. 

A. 

a payoff for a f1x? 

A tlX? Q. What would be the reason for hls tellln! , 
Q. That's right. 

A. No, sir. I don't know anything about 

0. f1x. 

you, "I'll put the money up tor the stock?" 

A. I don't know, why he would say that. 

You told us a little whl1e ago--

* * * ' 
Q. Let me see if I understand you correot·1.he 

A. I can recall something about hlm saY1nsUl 

was goln~ to put up money1br stock. I-t 
I-t 

Th1s mo.n 1s telllng you ac"ordlng to your recolleotlon that he; bM1 q. Let's stop there. He .180 offered you ~ 

a good b!.l.:f? the stock, ln other words? 

A. That's right. A. No, he asked me if I had any relatl ,"es 

• • • wh~re I could get money to put up for stock. 

Q. Did he mean by that, that • • • 
to orf~r you stock and he would put the money up for 

he was ~1l11"~ 
it? Q~ ••• You sald thls man told you be was 

A. M81be that ls what h~ was talking about~ g01ng to put the money up for the stock, correct? 

.~.In plain langua~~ what Forlano was A. I'm tr.11ng to reoall to the best ot 

telllng you was that "I got some good stocks. I' can get you in on my ability. 

lt, I'll put up the money for the stook." Q. There would bt'l no sense~ telllng you 

A. That 1s the way th& conversatlon oould that unl~ss he was trying to get you lnterested 1~ stock, correct? 

of w~nt. A. Probably, yes. 

• • • Q. In the event you had no money avallable 

to you for tho stocl{, I'~ )18.8 ottflr1ng to put up the mone,. tor you? 

\ .. -
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A. 

A. 

That might have been h1s 1ntentlon. 

Dld TOU accept hls offer? 

No, alr. 

Q. What did YOIl tell him when he made that 
offer to you? 

A. I said I would flnd out it I could get 

any money, when would he know about the stock. 

Q. I am talking about hlm. Dld TOU tell 

him anyth1ng with respect to the offer he made to you? 

A. No, slr I don't think so. 

Well nOlI, let me ask you thls, here 1s 

a man, in substance accol"d1ng to your testimonT, telling you I 

have got a g~od stock •• ~.correct? 

A. 'l'hat's right. 

Q. He w111 put up the money, meanlng 

clearly that lf you haven't got the money available, you ean 

get the stock, "I wl1l put up the.money. Later on, you can PB7 

me or whatever you want to do"? 

A. He was putting up the money tor the 

, 

I stooke 

Q. For TOU? 

A. Not only for me. 

* * * 
'!'he exp.ression, "put up the moneT" , 

is used in what oonnection? 

A.. I don't know. 

When a tellow says to you, "I am going 

He may have sa!d, "1 wlll put lt up", 

I lCle'lifi'r took him up on the of'fer. 

* * * 
Q. Do you deny this man told you that he 

\'I()\:hl put up money for stock for you? 

A. 

Q. 

A. 

Q. 

Oio response) 

Do you denit 1t? 

I'm not denying it. 

Do you admit it? 

A. As far as I can recall the conversation, 

h~ ~ck~d me about the stock. He told me about the stock. He said 

hE' was putting up 

* * * 
• Q. 1 am asking a very Simple question. 

w1ll repeat the question; d1d thls man in substance, tell yO" 

he would put up the ~oneyfor stock for you,? 

A. I don~t recall, in substance, he said 

he would put it up for me. 

Q. Do you deny that? 

A. If I may say something, I belleve he 

, 

said "If you. can get the moneT I w111 guarantee 1 t'!. '!'h1s ls what 

I believe was sa1d. 

A. 

Q. 

A. 

Q. 

Guarantee what?,; 

Guarantee the Money. 

I don't follow you. 

If I could borrow the money--

If you could get the money you wouldn't 
to put up money", 1t docfln't mean for h1mself. I'm go1ng to ask need allY gUllrantee. 

you pOint blank;did that man otter to put up mone~ for stock for Y1U? 

= 

l, 
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A. 

Q. 

A. 

Q. 

lOur stock"? 

That ls what I am telllng you. 

Dld he tell lOU -

What? 

-- that "I wl11 put up the money tor 

~. R~ the questlon back, plea.e. 

(Whereupon the reporter read as follows,) 
I 

I 
I stocle for you?" 

"Dld that man offer to put up money in 

A. He never told me he'd put lt up. Be quest1011. He sald to me, "If you can get the money for the stock, 
. 
; sald, "If you wll1 get the money I w~ll guarantee you won't lose.o~ I'll gURrantee It'', and that ls lt, to the best of my recollectlon 

I sald, I am tr~lng to rep17 to your A. 

; It." That is what he sald to me. I . 

i * * * 
Q. Now, he sald, lf you get the money he 

w1ll guarantee you won't lose? 

A. That's rlght. 

Q. That you remember def1n1te17? 

I belleve that ls the w87 the conver8&~ A. 

tlon went. 

Q. Now, I ask you, dld thls man tell you 
that, "I w1ll put up the money for the stock."? 

A. No,' lIle? 

Q. Yes,. 

A. No. No, he sald, I w1ll guarantee the 
mon~"l 1f you can get the money. 

that MUS the entire conversatlon •. 

Q. Well, I w1ll repeat the quest1on. D1d 
he offer to put up money Gr the stock for you? 

A. If he offered wh, WOuld he S87, "I'll 
guarantee your money."7 

stock for you? 

Q. 

A. 

Q. 

A. 

Q. 

Don't argue wlth me. 

I'm not argulng wl th lOU .• 
.... 

Conf1ne your responses to my questlon' H 
I-f I~m trylng to reply to lour Quest1on, • 
rQ Dld that man ofter to put up mon~y for 

A. No Sir. 

Q. You deny that categor1cally? 

! ;;:.tock for lOU? 

Q. Dld that man offer to put up money 1n 
A. ::r. 'Ill p,;(lng h e asked me lt I could get 

the mon~y and he'd BUarante~ 1t. That ls exactly the war I recall 

the conversat1~tl. I can't do any better than that. If he asked, 

1f he sald to me, -I w1ll put up the monel1br you then why would he 
I 
I 

It? 

A. 

Q. 

A. 

Q. 

NO, he dldn't. 

He did not Offer? 

He 8&ld to lIle -_ 

Let's get th1s stra1ght. Do you deny 

A. I'm telllng lOU what the conver .. t10n 
was to the best of my abll1ty. He offered me __ 

-

. 
:ask me, "Do you have any place·to set the money, from a relatlve 

'or fr1end."? That doesn't mak~ sense. 
I 

I~ut up money 
Q. I'm asklng you, dld th1s man otfer to. 

for ~tock for IOU? 



A. I'm telllng you to the best of ., 

knowledge he said, "I 101111 guarantee the money If you can get It." 

Thls 1s the way I recall the conversation. 

Q. G~\Brantee what money? 

A. The money I could get for the stock 

market, 1t I could get Elny money. 

Q. I don't understand, he would guarantee 

your money? 

A. Apparently, th1s 18 what he said. That 

is what I am trYi~~ to tell you. 

Q. How much was lnvolved? 

A. No amount. 

Q. Yeu were talking Just about any amount 

of money? 

A. "Can you get your hands on any money?" 

~t there was a good stock coming up, I know a broker. 

Q. 

A. 

Q. 

What general fleld was the stock 1n? 

I haven't any 1dea of the stock. 

You d1dn't ask about the general merit. 

of the stock or the pres~ects? 

A. He sald he would have the stock the 

follow1ng week. He would see the broker. 

Q. 

A. 

borrow whatever I had. 

Q. 

A. 

* * * 
How much money were you to get together? 

I don't ha ... ·e any mQney. I'd have to 

Ten shares, a thousand shares? 

I don't know. He never mentioned 

the shnres of stock or anyth1ng else. He heard from the broker a 

good th1ng was coming out. That is exactly what he told me. 

ft· 

q. How were you gotng to get the money 

from e. relative or friend w1thout any 1dea how much you. wouId nee4?1 

A. lIe mus~ have talked about the part1culazr-

It "ilfiG biG money, he i'msn't talking about quarters, I imagine. To. 

pl!\.y t:h(! stock market JOU have to buy 1n amowlts. 

~. Of course. 

A. 

Q.. 

A. 

I don't have any money to buy 1n amountf 

How much did you plan t.o try to ra1se? . 

I don't know. He said he would let me 

knO~1 tf the stock came through. I never heard from h1m aga1n on 

the sto~!". 

Q. Juot a mlnute. Do you deny that he told 

yOll he ~Iould call you on the telephone and let you know? 

• A. 

DIY phone number. 

Q. 

I don't thlnk he cou.ld, he dldn' t have co 

H 
H 

Dld he recite a telephone number on 

that occasJ.c: • .....nd wr1 te 1 t llown on a card you gave h1m? 

A. 

Q. 

A. 

recall the Sixth Prec1nct. 

Q. 

A. 

I don't know if he did or not. 

Do you deny that? 

I don't deny.. I don't recall. I don'.t. 

Wouldn't that be unusual? 

What would be unusual? 

For Forlano to wr1te a number on a card 

you gAve hlm? Wouldn't 1t stlck out in your memory? 

I 
I 

I don't know, unless he was go1ng to tel! 

l!l1e about the stock. I don't know. 
t 
I 
1lohorJy has aver called me at home. 
I 

I wouldn't glve my home number. 

The only people that call me at 

home are pollee off1cers, relatives, fr1ends. I don't g1ve --

; -
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You don't de-n;y gl vllli hlll a card, do You mean t~e precinct? 
you? A. Well, it 1 w.s gOing, it he was going 

A. 1 9m not 881!ng that. If ;you S81 I save to, call m~about stock numbers. 

him a card -- Ynur work number wouldn't start wlth 
Q. What would be the reason tor glvlng hl. :914? 

a card.? 

A. 

Q. 

where he- could reach ;you~ 

A. 

I don't know. 

Do you deny giving hlm sphone number 

I don't know whether I dld or not. I 
I 
:know I never wrote Dl7 home number down. 

Q. 

~~~re he could r~ach ;you1 

Do ;you deny glvlngPor1ano a number 

A. No, slr, m;v home number~ 

You denY glvlng h1m a telephone number 

ln' the- 914 area? 

A. I don't de-ny glvlng hlm an;v phone 
" 

number. I donet recall giving b1m a phone number at all. 

Dld you glve that man a phone number 1ft 

~he 914 area? 

I don't know lt I did. The on17 number 

A~ That's Possible. I don't know lf I dld. I know in that area is m1ne. I don't recall glvlDS him m;v number. 
or not. * .. • 

* * * 
Q. Dld ;you glve Porlano a nU$ber where h. 

could reach you? 

A. I mlght have. I don't know. FIlANK S. BOGAN 

Q. What, number? Dlstrict Attome7 

ihe could reach you? 
I 

A. I dr;·u't ktloW what number. 

Q. What number w~~ld you g1ve hlm where 

I A. I guess I1fI work number. 

Q. Outslde of your work number? 

A. I don't know. I don't recall. I don't 

know of any other place I could glve him. 

Q. Your work number? 
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APPENDIX C 

Section I 

SUPREME COURT OF THE STATE' OF NEW YORK 
COUNTY OF NE~l 'to rot 

-..,.--------~------------ ... ---------------'l.,.x 
THE. PEOPLE OF THE STATE OF NEW YORK 

-against-

Defendant. 

-----------------------------------~~-x 

THE GRAND JURY OF THE COUNTY OF NEW YORK, by this 

indictment, ac~~se the above-named defe~dant of the crime of 

CRIMINA!~ CON'l'm·WT, in violation of Section 215.50 of the p~nat 
Law, COmmitted on April 28, 1970 in the County of New York, 

That the Fourth Grand JUrJr o~ the County of New 

York for the April 1970 Term, havin~r been duly and properly 

empanelled, has been conducting an investigation to determinel 

Whether violations of the Gambling Laws and crimes of Crim1na~ 
Us~ry and Bribery have been conuni tted and '~hether there has 

been in existence a Conspiracy to commi t these c~i·mes. 

That as part of the said investigation the Grand 

Jury has sought to determine whether the defendant and . . 
certnin members of the New York City Police Department have 

con_Pir ... with Hugh '<Ulli.an and others to receive regular 1 
payments of money in'return for transmitting certain confidenri61 

information of the New York City Police Department to the 

said NUl:ligan and others, thereby enc.blir.g the said Hulligan 

and others to circumvent and otherwise avoid enforcement of 

Penal Statutes against their unl.awful Gambling anA LoanSharkitg 
operation::;. 

C.I.l 
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In addition' the Grand Jury has sought to det~rmine 

whether Hugh Mulligan and others, in furtherance of their 

criminal activities, conspired to use their influence 

corruptly and unla\"ful:).y to bring about the promotion and 

transfers of certain members of the New York City Police 

Department. Accordingly ~e Grand Jury sought to ascertain 

the identities of .those police officers whose promotions 

and transfers were brought about by Hugh Mulligan. 

On April 24, 1970, in the course of said investi­

gation, the defendant was called ~s a witness before the said 

Grand Jury, was duly sworn and \'Ias informed of the nature 

of the Grand Jury's investigation. On April 28, 1970 the 

said Grand Jury \'Ias still conducting the said investigation 

when the defendant was recalled as a witness before the 

said Grand Jury. 

On April 24, 1970, the defendant testified that 

he was the manager of a small jewelry business and a member 

of the Steamfitters Union, and that he had known Hugh 

Mulligan for over twenty-five years. 

The defendant further testified that several days 

prior to his appearance he had discussed with John Keeley, 

a detective assigned to the Manhattan North Homicide Squar.:i-, 

the substance of a telephone .:.:onversation: had bet\'leen the 

two in August, 1969" and shortly thereafter he had a similar 

discussion at a prearranged meeting with Hugh Mulligan in 

an effort, he asserted, to refresh his recollection. 

According to the defendant's testimony, he on 

about three occasions transmitted messages to Keeley on 

behalf of l<1ulHgan. 

It, therefore, became material and necessary, to 

question the defendant about the meaning of an apparently 

coded telephone conversation on August 7, 1969, between the 

defendant and Detective John Keeley \-,hich was as follows: 

"Male In 

Male Out 

f·fale In 

Male Out 

t-lale In 

Male Out 

Male In 

Male Out 

l.fale In 

f.lale Out 

l.fale In 

Male Out 

l.fale In 

Male Out 

Male In 

Hale Out 

Hale In 

Hello ~leenan' s • 

Willie er \'7illie there? Willie Flay. 

(F lay) Hello. 

Yeah \'lillie. 

How are you? 

All right. 

I'm just eating with your friend. You 
kno\.z. 

Yeah. 

So er der er er I'll make the discussion 
very brief. And there's nothing you 
can say because I'll see you during 
the week anyhow. I spoke to my friend. 

Yeah. 

Absolu:ely ne ..... er \"ent there· -- or er er 
you know -- where he's supposed to go. 

Right. 

No\'I I'll -- My ques1:ion ,\'Ias "Do you 
know him?" -- Yes. 

Yeah. 

Know him - Het him once or twice. 
Somebody brought him -- to him down 
to try to get him -- you know -- more 
money -- you know? 

P.ight, right. 

And that's about the substance of the 
whole thing. 
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Male c..,~t 

Male In 

'. 
Male Out 

MUe In 

rotale Out 

f.lale In 

Hale Out 

Male In 

, Male Out 

Male In 

Male Out 

Male In 

Male Out 

~tale In 

l-iale Out 

Male In 

Yeah. 

So you could take him there -- you know -t 
because he appreciates that we -- we' 
were thinking about it -- Anyh;:>\-l. i 
Yeah. 

And er 

Well I wonder \'1hy they are coming up with 
these stories? 

Well I told him that er -- you --

You know. 

You will nO\-T go back to the same er or 
-you know the same source. 

Yeah •. 

And er so I have to assume that er 
I have to believe him. Don't I? 

Yeah of course. 

You know. 

And you kno\'1 where it's coming from? 

Yeah I er -- You er er er We -- er er I 
discussed that with him too -- He 
doesn't kno\'1 why. Er -- Oh you're going 
back and checl~ it out again no\'1? 

Yeah I'd like to know (indis~in~t) yeah. 

Just for your own cur -- so er -- See 
if you can get him more concrete -­
\-There -- you kno\-T -- if you can -- you 
know. 

Male Out Yeah. 

Male In 

Male Out 

Hale In 

So -- er you know ~- er er -- Soer so, 
er -- Remind me when you come down aga1n 
will you. Cause I've got something for. 
you - you kno\'I - Remind me in c;:ase I 
forget so --

Okay lvillie. 

Anc er tell t·rhoSis that his er -- thing i,; 
ready you knot·, that thing is finally 
ready. 

Male Out Yeah. 

!-tale In Er -- er: \'1ell er -- And I'm not going to be in tornorro\'T John. 

Male Out Alright - So, I'tl see you next \·leek. ". 
"Male In Alright - I'll be there Honday to Thursday. 

Male Out Alright. 

Male Gut Yeah. Is the other guy there? 
Male In: . Yeah. He's here. I'm eating t·Tith him. I'm eating. I'm eating. 

Male Out I think I'll give him a call tomorro\'1. Tell him. 

Male In Okay. 

Male Out Alright. I \'Iant to talk to. him about something anyway. 

Male In Okay. 

folale Out Alright. 

Hale In Right. " 

When questioned as to the meaning of the .telephone 

conversation set forth above, the defendant contumaciously 

and unlawfully refused 

tories in that he gave 

evasive, equivocal and 

testimony demonstrates: 

to answer legal and proper interroga-.~. 
conspicuously unbelievable, inconsist nt 

patently false ans\-T~rs as the followi g 

o •... Now, sir, do you recall when you appeared 
before this jury last week you discussed a 
telephone cOQversation between you ana DetectivT 
l{eeley? 

A Yes, I.did. 

o D~ you recall your testimony relative to that? 

A I think I do. 
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Q 

A 

Do you further recall you indicated you didn't t 
know \'1hat the substance of the t::onversations \'laS 

I said that I didn't understand -- I said that 
the conversation didn't make sense, something 
to that effect. 

Q Correct.. Have you discussed that convers'ation 
with anybody since your appearance in the grand 
;'Jry last Friday? 

A Yes; with John Keeley. 

* * * 
Q Did you discuss your appearance here with 

anybody else? 

A Yes, I saw Hughie l1ulligan. 

Q When? 

A Thurs~ay night. 

a Prior to your appearance here? 

A Yes. 

a How long did you meet with Mulligan? 

A I sa:;; him on lStt, Street and First Avenue. He 
was in the bar drinkinq there. 

* * *', 
a Did you go the ba~ ~eliberately to see him? 

A No., Mr. Scotti, I'm in that neighborhood my 
entire life and I have been, you would say, 
hang out, that's the phrase. 

* * * 
a 'Did you have any idea that Mulligan would be 

there? 

A Did I have any ide~ he would be there? Yes, 
I thought he would be there. 

Q Well, to be a little more direct 

A Yes, sir. 

Q -- did you and he agree to meet at this bar? , 

A I qalled him up. 

Q 

A 

Why don't y.ou say so? 

I'll come to that, yes. 

* * * 

I called him up. 

Q Tell us. 

A 7£ called him up and I said that I \'1ould like to 
see you. I said -- I am al\'1ays at this COril.er. 
I have been on that corner for forty years. I 

, live in that neighborhood. So he came dO\'ln. 
I didn't kno\'1 \'lhat time he was cominq. I was 
around and he come do\'tn and I said someth:l.ng 
about a discussion. You know. Something ~bout 

. a discussion. I \'1<1S supposed to call Keeh1Y 
somewhere. And I asked him did he remember that 
he had 

, * * * 
a What made you think of seeing him -in order to 

refresh your memory with respect to this 
conversation which you had wi th Keeley? ifua't 
caused you to call him? 

A Because I have called Keeley a coupl~ of times 
previous to Mulligan, that's what made me call. 

a Previous to what? 

A I have' called Keeley for Mulligan on p~evious 
occ~sions, a couple of times. 

a This ,is a conversation you had \'lith Keeley. 

A Yes. 

a I am asking you \'1ha t prompted you to arrange 
a meeting with Hulligan for the purpose of 
refreshing your memory, as you claim you needed 
to do, with respect to this conversation \·tith 
:f{ .. !~eley? 

A Well, my purpose was to ask him did he r.emember 
asking me to call Keeley. And if he did I was 
looking to get my memory refreshed so I could 
come dO\'ln ,here and tell the jury about it. 

* * * 
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Q 

What would be' the reasons for you~ calling 
Keeley on behalf of Mulligan? 

I absolutely don't know what transpired between 
them two. He just told me to call him on a 
fe,." occasions. 

You are not ans'Ylering my question. What is the 
reason for his asking you to call him? 

A Because he knows - he is related - Keeley happenr 
to be my wife's first cousin and maybe he fe~t 
I could get him easier than he could. He 
never told me the reason. 

* * * 

o Does he need you to call hiln1 

A I really don't know. I haven't got the answer 
to that. 

o You have no idea at a~l? 

A I don't know why he asked me. 

o And you were willing to oblige him? 

A Well, I did oblige him on a filM occasions ~ 1: 
called Johnny and told him he wanted to see him. 

* * * 

o Did you tell l-iulligan 'YThat the conversation was 
that Keeley was questioned about? 

A I told him -- yes, I told him exactly 
not word for word. 

well, 

* * * 
o How many times did Mulligan ask you to call 

Keeley in the past year and a half? 

A Maybe three times. 

o On ~ach of those occasions what happened? 

A ';I"iusttol~ -- I just called him and ~old him 't~at 
he wanted to see him. I don't reme~ber truth­
fully, I don't remember hO'Y1 I told him on the 
other two times. 

Q 

A 

Nhat is the message ~'ou convcyec1 to ?eele~' on 
behalf of l-lulligan? 

Nell, the last call I don't kno'", if it was 
Mulligan. About the other tl."O, calls, I don't 
remember either. But I did oall and I told him 
that Hughie "Tants to see you. 

I 

o That's all? 
~ 

A '1'hat"s about all.' 

Correct. You never discussed anything with Kee,Ly 
beyond that? i o 

.} 

A No. 

* * * 
Q In this conversation you don't tell him that 

Mulligan wants to see him. 

A If it was Hughie. 

* * * 
o And did you tell Mulligan what it referred to? 

A I don't know,what it referred to myself? 

o Did you tell Hulligan that? 

A I told Mulligan that I don't remember making 
such a call .. 

Q What call? 

A The call that Keeley says I was supposed to 
make or someone said I did. 

o Did ·.you tell Hulligan what kind of call it was? 

A Yes, I told him ,."hat kind of a call it was. 

o Did you tell him what was' supposed to have been 
said by you in the call? 

A 

o 

'A 

Yes~ I did. 

* * * 
Didn't you tell, Hughie f.1ulligan what it ~o1as 

all ~bout and didn't you go to see Mulligan 
for the purpose of 9ctting advice from him as 
to what you should say? 

Oh, no, I did not. I don't ne~d any ,advice froJ 
Mr. Mulligan. I 
* * * 

./ 0 Did Mulligan tell you not to disclose to the 
grand jury the truth of that convorsation? , , 

! 
I 
I 
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A He did not say anytbing of the kind. And he 
could never dare to try to tell me ~ ... hat to say. 

* * * 
o And didn't you go to see Mulligan because 

..: Mulligan was the person ~ ... ho \>:as referred to in 
coded language in that conversation? 

A 

o 

A 

I didn't go to him for that purpose. I went to t 
him for the purpose of asking him did he remembe • 

Wait a while. Do you deny that the person menti ne 
in that conversation in coded language was . . 
MuUigan? 

To the best of my knowledge --

o Now, do you deny it? Yes or no? 

A I'm denying it because I don't remember it, Mr. 

Q 

A 

o 

Scotti. 

~~a you saying it's possibln. you were referring 
to f.1ulligan? 

Yes, I would say that. 

You wouldn't deny it, would you? 

A I wouldn't deny it's possible. 

'0 

A 

o 

Yet 70U don't a~mit it either? 

Because I don't remember. I am not going to 
say I remember something if I don't, and I told 
the grand jury the last time I was here it 
could have been Mulligan. 

From the subject matter of the conversation do 
you acknowledge that you participated in that 
conversation with Keeley? . . 

A It sounds like my conversation. I wouldn't 
deny that. 

o 

A 

All ·right.. Now that you heard this played ba~, 
what is your recollcction? 

, . . 
It could have been Hughie ?o1ulliqan. I'm not 
certain. I just don't remember. It's eight 
months ago. 

Q Could have been ~/hat? 

A I don' t know ... ,hat the conversation 

Q 

A 

You were talking about the man you had dinner 
with, you were eating~ ... ith, right? 

Yes. 

o That was Hughie Mulligan, wasn't it? 

A I don't remember, Mr. Scotti. It could have 
been~ I wouldn't deny it. 

* * * 
o Do you remember the call was in Meenan's or 

not? 

A I don't know. 

Q 

A 

* * * 
Then you say to Keeley, "I 'spoke to my friend. 
Absolutely never ~ ... ent there. ~'lher& he's 
supposed to go." "/hat did you mean by that? 

I -- I don 't kno~...what that -- I really don't 
know what that means. 

o Who ~ ... as the "friend" you were referring to? 

A 

o 

A 

o 

I spoke to my friend and 

"I spoke to my friend." Keeley says, "Yeah." 
And you say, "Absolutely ncver ~.,ent there. I 
You kno~'l. t'lhere he's supposed to go." Nho ~ ... as I 
the friend? I 
I don't remember, l-tr. Yasgur, ~ ... ho that -- ~ ... ho I! 
was re£errin; ~O. 

t-:ell, both you and Keeley kne~" \ ... hom you were 
referring to on August 7, 1969. 

A Well, maybe he'll remember but I just don't 
remember \ ... ho I ... ,as discussing at the time. 

Q 

A 

* * * 
l'lhose name t ... ere you trying not to say over the 
telephone when you spoke to Keeley? 

I don't remember t·rho it was. And I still 
repea t t!la tit could !lD.Vta l:.:!~n -- as ~iC"..l asj:ec1 
me before tit could have been Hr. ;.lulligan aad 
I'm not going to say here and say positively 
it to/as him. If my TJ(~mory doesn't tell me to 
Gay it, I'm not going to say it. 
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Q You ac);nowledge that this was a guarded and 
coded conversation. {'That were you tr"linq to 
guard in code? \'lhC>'3e name were you trying to 
code when you say "my friend"? 

A I don I t rl;.\member what name. I '-fasn I t trying to 
guard anyone. 

Q, You were the one who said thnt. You didn't give 
a man's name there. Yo·u said "my friend." 

A 

Q 

A 

A 

A 

I kno,'" it. 

You acknot.,.leaged yourself, you volunteered befor+ 
this grand jury a few minutes ago that it ,.,.as a l 
cOded conversatio~ ~d acknowledged that it ,.,a~ 
a guarded conversat~on. 

I say it sounds ~xactly like ~lati n6 doubt abou 
it. 

\~ose name were you trying to conce~l and keep 
from being mentioned over a telephone \'lire Ir/hen 
you said "my friend"? 

I don't remember whose name it I~as. 

* * * 

It would be extremely unusual for you to have ~. 
coded and guarded conversation with Detective 
Keeley? 

Whoever told me told me to say it that way. 

Q Is tbis an every day occurrence Irli th Keeley to 
talk in code? 

Q 

A 

No. 

Ho,'" r.la:lY other times h,p!e you eVer t.alked with 
Detective Keeley in code, other, than on this 
occasion'? 

I don't remember. Unless I oalled him maybe onct 
before, once or t\.,.ice before for Hughie l>tulligan 
I might have said, "A friend of yours is here" 
or something li~e that. That's the way he 
used to tell me. I would call on that basis. 

* * * 

" 

Q Nhose idea was 'it t.o talk in coded language? 

A I don' t remembf~r, 1,1r. Scotti. If I knew "/ho 
told me to makf~ this call I '-fould mayb...: say it 
was their idea. 

Q Just a minute. 

A I don't remember. 

Q 

A 

Q 

A 

Q 

A 

Q 

Do you deny tilat you decided t~ talk in coded 
language? You did this on your own initiative? 

I don't remember whether I decided or someone 
else told me to say it that way. 

* * * 
Isn't it a fact th~t both of you spoke in 

coded languaqe? 

Evidently. 

* ~ * 
I ask you again, why did you talk in coded 
language? 

I just don't remember \.,.hy I spoke that way. 

* * * 

So it must be a matter which is quite important, 
am I correct? 

A l'1ell, there was nothing of importance to me 
where Keeley and l.tulligan ,.,.as concerned. That 
I cou~d tell you. 

Q 

A 

Q 

Are you saying that this involved a matter in 
which t:eell!:i and l·lulligan \ ... ere interested? 

I don't kno\.... If it was t1ulligan that told me 
to call, it might have been. 

'* * * 

Are you telling this grand jury at the time you t 
engaqed in this conversation with this man Keele 
you had, no idea "!hat you were talking about? 

A l'lell, maybe part of it I did and part I didn't. 

No, at the time. 
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A At the time, that's what Ilm talking about. 
Part of the conversation I might have and part 
I mj.qht not. 

o In other words, you ",ere mOil thing words? You I 
wet'e conveying thoughts to this man Keeley without 
knowinq what those thoughts torere? Is that what I 
you Q,(re telling this grand jury? 

A 1?al"~of it. It's a long conversation." Part 
yes -and part no. ' .. 

* * * 
o Are you telli~q this grand jury that part of 

what y~u said you_ had no idea what it was? -

A Yes. 

o -- at the time? 

A Yes. 

o How did you come to say it then? 

A I might have been told to say it by whoever aSke+ 
me to call. 

Q What did you do, stop and turn ~ound and say, 
.'P" "What am I qoing to say now?" 

A You could have ~e door of that telephone booth 
open and talk to someone at the table right 
next to·tt.· '1'he booth is right next to the 
table. -

Q ~ • ~- ~o'''' you go over this conversation here :md 
tell thi!3 grand jury at ,"/hat point someone 

", stopped and gave you info;rml!tion or told you 
what to say? 

A 

o 

(Mr. Scotti hands documents to tori tness" ) 

* * * 
I read this thing thoroughly and I can't 
recollect" who I"m talking about there. 

Are you --you said a little while ago, part 
of that,conversation you were familiar with, 
the other parts were beinq fed to you b~' others? 

A I said it '"as possible. I didn't say -- it 
might have been the beginning, just say, "I~m 
jUst eating "ri:;h your iriencJ.'-, sor.:e::thing in 
that area. I thin~:. 

.. ~ ". ~.::::. 

o By the way, "your !fiend" I did you leave him 
at the table? You made a telephone call, was 
the phone on the table or ato/ay from the table? 

A 

o 
A 

.0 

I be~n eating there 20 years. I have eaten with 
my 'family and a lot of people. 

Let's get back to '''hat you said originally. 

Yes. 

Part of that conversation you were familiar with: 
at the time you enqaged in the conve..rsation and I 
other parts you torere not familiar with because 
someone told you what to say, that was yOU2:' 
testimony, correct? Wasn't that your testimony? 

A Yes. 

o All right. You were telling the truth at the 
time you said that? 

A To the best of my recollection, I would say. 

'* * * 
o ... when you said. "your frieind, you know", you 

assumed Keelev '"ould know, didil' t you, othenrise 
Keeley would say, "Nhich friend". He didn't r 
say that, did he? ! 

A No, I assumed he would knotor. 

* * * 
o Let ~.,e: stop there for a moment, "I'll make the 

discussion very brief H
, you used the word, 

"discussion." 

A Isn't a discussion when you t.~lk to somebody! 

A 

o 

just a minute •••• You didn't say, I will convey 
the message very briefly, did you? You said, . 
"I'll make the discussion very brief", meaning 

-that. you were going to discuss something ",ith 
him~ you, yourself. Isn't that a fact? ••• 

Idcm't kno,-r ,,,hether I \1anted to discuss­
anything. I said, "I~ll make it b1l:ief"? 

lam quotinq your word, "Discussion." 

A I'm not denying it. 
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Q Wnat does discussion mean? 

A Conversation, a discllssion. 

Q 

* * * 
Does it mear. in plain language, you, r4r. Flay, 
wanted to talk to Keeley and you wanted to be 
brief about it? 

A That is what it says here. 

o Do you see anything thet'e about the suggestion 
of a messa~e? 

A (No respor:se) 

o Do you? 

A (No response) 

0' Do you? 

A (No response) 

o Do you? 

A (No response) 

o Well--

A It doesn't say anything about a message here. '. 

o 
* * * 
Aren't you, 1-1r. ~~illiam Flay, aren ':1: you telling 
that man, make the discussion very brief, and 
there is nothing you can say because I will see 
you durinc; the week, a.'lyhOt-l? You are going to 
see him, not somebody else? 

A ,He sees me a lot. I see him 

Q 

A 

Q 

A 

Meanin,g you were going to talk to him at length 
about that? I 

I do'nllt know about it -- I -- I see Johnny oft~n~ 
You were going to talk to him about this, why 
did you make that statement? 

T. don't know. 

* * * 

Q Before that you said you don't have to say 
anything • ~7hen you told him you don't have' to 
say anything, let me stop there. What did you 
mean to convey to him? 

A I don't knOl.,. 

* * * 
0 "there's ,nothing 

mean by that? 
you can say," , what do you 

1;. I donit know what I mean by that. 

0 what? 

A I don't knot.,. 

0 That was your own language. 

A I'm not denying that, this is all mine. 

* * * 

o All right, let us go on. "I spoke to my 
friend", that is you, and he says, "Yeah". 
NOt., let me stop there for a moment. • •• Looking 
at that conversation isn't it clear when you 
are telling this man, Keeley, "I spoke to my 
friend" and he said, "Yeah," that he knet., 
exactly whom you meant when you said, "I spoke 
to my friend "1' 

A He might have known, I don't know. 

• • * 
o You had a clear idea in your mind at the time 

whom you meant when you said, "I spoke to my" 
friend", correct? 

A Probably so. 

* * .' 
o ' You were using the pronoun "he" rather than the 

proper name of the person you had in mind in 
order to conceal the identity of the person 
whom you were talking about, am I correct? 

A That is possible. 

*:',* * 

o You kns\.,r definitely \'/hom you t-Icre taling about, 
correct? 

A At that time, I evidently did. 
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Q ~.'here is no doubt about it. He said, "right", 
he kne\'l t90, didn't he? 

A According to that anS\·ler. 

* * * 
Q So that you are telling him you met him once 

or t\'lice, the person, that this other guy was 
supposed to meet, you met him once or tt.,.ice 
and somebody. brought him "to try to get him, 
you kno\.,., more money." Let me ask you this 
question, at that time, at the time you r.tade 
this utterance to him, by the t'lay it is your 
words, isn't it? 

A This \'/hole thing i:'1 my ,.,.ords. I'll save you 
the trouble. 

Q Your \'/ords reflected your O''In thoughts, correct? 

A 

Q 

.A 

Q 

A 

Q 

A 

Probably. Of course, it was me speaking. 
It's got to be my thoughts. 

Now, this Grand Jury would like to kno\,1 ,.,.hat L 
your thoughts \-1ere at the time that you expresser 
them in a cryptic, guarded fashion? 

Well, I would like to tell this Grand Jury, if 
I could remember what ~. was talking about, at 
that time. I am at a total loss. 

* * * 
You kno"1 police of ficers, don't you? You 

have a lot of friends in the police department? 

Yes, sir. 

Instead of sa~'ing, "Ie \<1ant a cromation I we 
say - more money. It m~ans a higher rank. 

Second grade to first grade. 

Q .A common expression. 

A No question about it. 

* * * 
Q If you had a conversation with someone on 

behalf of a police officer who sought a 
promotion it ,.,.ould be most unusual? 

A Unusual for m(~. 

Q It \'lould stand out in your memot'Y. It should 
stand out. 

A To me, yes. 

* * * 
Q NO\'I, I am asking you, do you deny in that 

conversation that you were talking to Keeley 
abou:t a poiice officer who sought promotion? 

A ~'lhat police officer? 

Q Any police officer? 

A I don't remember.' 

Q Do you deny it? 

A (No response) 

Q 

A 

Q 

A 

Q 

Do you deny it? 

I don't remember mentioning about a police Officjr. 

I am asking you, do you deny talking about, in 
a cryptic coded language, about a police officer 

I don't remember. 

In connection \'/ith a promotion? 

A I don't remember if it was a police officer, 
Mr. Scotti. 

Q 

A 

Q 

A 

Q 

A 

* * * 
Do you deny that you ,.,.ere talking about, in t 
essence, a police officer who sought a promotion 

I deny that, I deny that. I, to the best of my 
memory, '.·lhethe::- it ",'as a police officer or not, 
I don't. remember. I am'not going to sit here 
and say something just to make --

You said a little while ago, it would be a 
. rarity for you to tal}. to anybody about a pOlice 
officer in connection with a promotion. 

Yes. 

Now, I am asking a question. I am asking you, 
do you deny it? 

I might have. 

o 
r-I 
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o Will ypu listen? Do you deny that the person 
you \~ere talking about ~/hcn you said right 
down here, "you kno\", -- more money -- you know" t-

A I don't deny it.' It could have been a police 
officer, Hr. scot·ci. 

o Do you deny it was? 

A I have to deny it was. No one ever told me about 
the name of a police officer, no one told me . 
about a police officer. That question 1 have to 

deny. 

o Deny what? 

A I was ever told that. There are plenty of POliC~ 
officers 

m 

. * * * 
o 

A 

o 

Were you'seeking to convey to that man, 
Keeley that a police officer \'/ent down there 
and tried to get him, "you kno\" -- more money"? 
Now, somebody irl the police Department \'1a5 
trying to get a promotion for a police officer, 
do you. deny conveying that th!)ught to him? 

I never, \'Iell this statement speaks for itself. 

That's right. 

That. is exactly how I told it to him. I don't L 
deny t ever said, used the \'lord police D~partmenr-
or detective, I mean --

You're not being responsive to the q1lestion. 

'A Let me say this to you, this could.have been 
meant for a police officer to get a promotion 
or somethi~g to that effect. 

:0 
\ 

Q 

A 

You tell the Grand Jury what is the thought. 
you were conveying to that man? Tell us 1/!hat 
was ~he thought? 

(NO response) 

Tell us. 

That could have been meant for a police officer 
to get a promotion. I'm not certain \',ho the 
other officer \"as or who was interested in him, 
this is just a message, maybe someone told me 
to give it to i~eele1' It • .. :a:; bel: .. iQCn thera. 
I \'1as bringing the message. 

o Are you saying to this Grand Jury YOQ. don't 
kno',q, nO\'I, \vl1o that police officer \';as aroon 
whose behalf you \qere' having this talk with 
Keeley? 

A Yes, I am saying that to thi.s Grand Jury. 1 
don't know \.,.ho this police officer was. 

o At the time you had this conversation, did you 
kno\'/ the police officer? 

A I don't knOt .... who the police off.icer was then, 
I do,,:' t know who he is no\'1. 

o HO\,I can you have this conversation with him? 

A Because maybe Keeley had a conversation with 
someone else previous to this, about police 
officers, I don't know • 

o You were talking about conveying it. 

A 

o 

''las conveying a message to someone? 

You \'lere conveying a message. 

A 

o 

A 

o 

There's no police officer'S I'm interested 
in. 

''le are not asking whether you are interested 
or not. Were you conveying a message? 

I __ this looks like I was conveying a message, 

yes sir. 

From whom? 

A I just don't remember. 

o Well now, ... ,ere the words used by the man or 
were t;1e:; j'ou:: c~:n · ... orc3.s? 

A This is probably ho\'1 it ... /as told to me to tell 
Keeley. 

o : yo~ mean the man told you, stopped and gave 
you the ranguage? 

A Might have spo~:en to me before I got to the 
phone. I used my ot-m language, no one ... ,rote the 
script for me Ion this. I got the phone and my 

Ho ... , many times, ... ,ere you told by anyone to give \ 
tili .. l~ir.<1 0;; a mes;:;age? \ 

-----_.\ 
mind runs -":' 

o 

A In regards to this? 



r 

-

o To give this kind of a message. 

A The only time. 

o The only time in your lifetime? 

A Yes. 

o Now, I am asking you, will you tell us, "dll 
you tell this Grand Jury \'1ho this person was 
who gave you this message? _ 

A I just don't remember. I told you who it posSibJy 
could have been. I absolutely don't remember t 
eight months ago. I'm not going to sit here and 
perjure myself. 

-:- *:* * 
Q 

A 

Q 

A 

A 

NON you are saying to him, "that's about the 
substance of t!1e whole thing", meaning you had 
a clear idea of what you were talking abQut at 
the time, but you \'1ere giving it to him in 
cryptic fashion. Okay? 

Right. 

So, at that time there \'1as no doubt about the 
fact you knew \'1hat you were talking about? 

Yes. 

"So you could take him there -- you knot'l -- J 
because he appreciates that we -- we were thinki.rg 
about it -- anyhow." "We were thinking about 
it", who is the " ... ,e"? 

I don't remember who "we" was. I don't knot'l. 
"Take him" where? Where could he take him? 

Q Do you to/ant ILIe to tell _you? 

, No. I wish I knew where they took them all. I 
don't need them. 

Q -"~ wonder why they are coming up with these 
stories?" Now he tells you, "I wonder why they 
are coming up with these storeis?" He doesn't 
tell you what the stories are? 

A No. 

Q Doesn't he assume by making the statement you, 
yourself know about these stories, it is clear, 
isn't it? 

A Yes. 

o Both of you know \-,hat these stories are? _ 

A Yes • 
.... 
o I ask you, what were these stories? 

A (No response) 

o tfuat were these stories? 

A I don't remember \-,hat:. the stories \.,.ere. 

o All right, you said, "'Well I told him that er __ 
you --." You knew, didn't you at that time you 
knew ... ,hat the storif~s w\~re, correct? 

A -According to this, I should have kno\,ln. 

o What do you mean, "you shc.)uld have", you knet .... 

A - According to that. 

o You said, you say, "You will now go back to the 
same you know the same sourc~~". Going to the 
source of the stories, right? You are talking 
about the source? 

A Yes. 

o All right. Both of you knew what you were talkiJ9 
about at that time, correct? If 

A Evidently. 

o Let's go on. By the way, can you tell this Granj 
Jury what the "same source" was, what you meant?l 

A No, ! can't. 

o You knew then. No\-; you don't know? 

A I don't know right now. 

Q And you ·say, "So I have to assume that er - I 
have to believe him -- don't I?" 

A Something else, "I have to believe him." 1Iim 
who? 

o tfuo is this "him "? 

A I am asking myself that question. 

N 
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Q At that time you kne,'l "ho the "him" was, 
didn't you? 

A He:;said, "Yeah of course." 

Q He kne'''' too, didn't, he? 

A I have to assume I have to believe him 
I. n "Yeah of course." 

don't 

Q Both of you knew who you meant'by "him", right, 
at the time? Now you say you don't know? 

A L don't remember. 

Q All right, let's 'go on. 
where it's coming from?" 
you -- we -- I discussed 
He doesn't know why. Oh 
ch~ck it out again now?" 

He said, "But you know 
You say, "Yeah I 1. -­

that with him too -­
you're going back and 

A I see this. I read it very thoroughly. 

Q Right. At that time you knew \'lhat you were 
talking about, didn't you and he knew too? 

j A (No response) 

-

Q Can you tell this Grand Jury \',hat you were 
talking about? 

A No, I can't. 

Q You don't recall a single thing? 

A No. 

Q All right, let's go on. Then, "Yeah I'd like 
to know." You said, "Just for your own -- see 
if you can get him more concrete -- if you ~an 

you know." Get something more concrete? 

A It doesn't make sense at all, at this point. 

* * * 
Q Then he says, "Is 'the other guy back?" ,You 

say, "Yeah, he's here. I'm ea1;ing \'lith him." 
Whom does he mean b1 that? 

A I clen' t kno\'l. 

Q "Is the other guy back?", is that Hugh !-lulligan? 

~ It could have been. 

Q Do you deny it ... ,as Hugh Hulligan? 

'i I deny that I remember whether it was him or 
not. I'm not saying it was him. 

, ' 

Q Do you deny that, in fact, ''las Hugh Hulligan? 

A I deny I remember ,·,hether, it was him. 

Q What do you mean? 

A 

Q 

I don't deny it ''las he. 

I am asking you whom Keeley referred to that you 
, kne,'l, a friend? 

A It could have be~n Hugh Hulligan. 

* * * 
Q Do you deny you ... ,ere talking to him about a 

police officer seeking a promotion? 

A I deny it was a police officer. I wasn't in,-­

Q That is not the question. 

r1R. SCOTTI: 
'. 

Mr. Foreman, I request that you 
direct the \oJitness to be responsive 
to the questions. 

Q Don't add to my question. ' 

A I will anS\'ler the question. 

Q All right. Ans~'er it. 

A It's right here. As far as I am concerned, this 
paragraph about getting more money and all was 
probably a message I ... ,as delivering to him from 
someone \'Iho told it to me. I forget \'Iho it was 
at this point. HO\'lever no one told me that it 
was a police officer. I wasn't told. I am not 
going to assume. I am not going to del.1Y. 
I was never told it ... /as a police offic:er. 

Q Are you saying you \"ere conveying a meissage? 

A In this particular instance, yes. 

("I") 
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'Q 

A 

All right, \'/ho was the one \'/ho asked you to 
convey a message? 

I absolutely forget, Mr. Scotti. I told you on 
numerous occasions. 

FR1UlK S. .HOGAN 
. District Attorney 
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APPENDIX D 

! 
I5UlllHl com or taR SUD 0'1 ow ~\It 
~mrrt or ~lE'd !O.P.X 
j 
i 

~l----------------'-------------------x 
! 

r lIOPLI or DE S'U.rB or NEW !OU 

-a.aiut-

i 
l'lWiZU DI PAULA. 

----------·---------------------~x 

TBI GIARD JUl.'! or !HI COUHn or MIV lOU, by chi. illdicmellt. 

acl:'IIoI. tile &Dove-nUlau defendant I)f the cri.me of l'IRJilRl' Il'f nm l"nsr 
I 

:DBGaII, ~tt.d 011 June 12, 196~. ill the County of Nev York ... fo~1owa~ 

TIle iJ:fth Jwa 1969 GraDd .ru~'. haYi.!li been duly IIIlA prope1'ly 

,.., ... 11a4. waa conducting an 1n .. at1aatlou to determine whether thar. 

i 
:had ba," ill exiatecce 1n the County of New York a conapiracy to ca..1t 

:th. cd .... of Sporta Bdb! •. q ad spon, Brtbe ileceiviDl. 

Testioony adduced betore the Grane Jury d11c1oled that tha 

!defen.dlut ~aI a prQfe9~{on81 ~rt2e !ishter and that Gary GRrefola wal 
i 

I hi' I!Wlager. 
I 

Further teat1mony rao:aalod that: OIl J&Iluary 22> 1969. the de­

:felldlllt had fought Bob loatar ill Medi.on Sqaare Gardea ill the County of 
I 
;N.w York for the 11ght-he~.1Ibt chaepiouahlp of the world, aDd that 

: roater bad def.atad DePaula by a t.chD1cal knockout. ilmq kllocked hill 

dOWll thae ti •• In tha fint rcnmd. 

It Val also t.ltified thAt on Jalluary 17. 1969, flve daya prior 

to aaid fi.bt. Gary Garafola had mat and conferred with J_ .. Napoli. 

al.o kDovu .. Jtm.y Ncp, at Gros.inser'a Country Club. wnere Frankl. 

D.l 

" 



C.rafol., "1IcRr dCM • .-rytblD! look! ," aDd Cuuol. h..t r.,lled, "1ftEY­

ta1~ look. ~ood. Th. kld vl1l 11at.D." 

ID addltlOD, t .. t1llOD., v .. adduced bl!lfore the Grmd Jury th.t 

ahow.o th.t ell.. cl.f.oclant GIll G.ry Guafo1. had IIIItt J.... Napoll lbort:ly 

aft.r tb. afor~me~t1~D.d flaht in the •• 1'1., morn1ns of Jaauarl 23, 1969 

.t the Voicol'D Reatnret ill the COUIlty of III .. York, Tha t •• tillony 

furth.r r •• e.leo that the d.f.Ddet cad J.... N.poll had &DIAled la • 

cOD ... r •• t1OD .t aaid tillli! and p Lac •• 

'ureber t.at~y diacloa.d that, .. G.ry G.rafo1. and the 

def.nda.t weI'. le.viag the r.ataurant, aarafola aaked t~. daf.Dd~ut if 

he ;ltlQ ani ~~}. CD&D&. for tbe h.t ch.ck glrl, and tbat tbe def.ndant 

repU.d, "YoIl'u kidding. I acor.d tod." lUll. All I sot 1& hUlldreda." 

~ordlDg to further taattmony adJuced before the Grand Jury, 

thll "iJura." for t,l(o .(1",,"It "all nat jlaid until tho fo1101l1118 lIIOu1ag. 

It, th.rdor., b.c_ II&tl4r1.1 and HC .... ry to laquir. of eba 

d.f.Dd&Ilt vb.tUer ne had mad. the at.t..ant to G.ry G.r.fola, co vtt, 

"I .cor.d tod.y, 1lIiUl. ,,11 I iOt JJI r.lIDor.cil." ill Oraill' to uc.rtain 

of IlIOn., for not h.Ying giv.n hi. b •• t effortl In the USh'l:-he • .,..lgbt 

c~loDlbip fight vith Bob Poat.r. 

On J~ 12. 196~. the def~ndaut 3ppo.red baforu tha Fifth J~ 

1~~9 GraDd Jury La tb. C~uuty of Sew York, and 4ftor h.vinl be.u dul., 

aworn b8for~ tll~ till .\ GraoW Jur7. tllil foreman t.:loreof h.Yiaa .uthority to 

adlliniac.r ao:J oatn Gd aald oaca 1I.,1n8 requir.d by lew, ch. d.f.ndet 

at.ted that be vould truthfully teatif., in connection vith aaid io ... t1-

saciOD, and having 'laQ immunity conflirreG Utl0n nilll, tha d.'andut Iwor. 

= 

'fh£t: he. hank!.. DePaula, had not .aid OD J_,. 23. 1969, 

"1 Icared today. can, All I got 11 bundreds." 

tIlere.. ln truth and ~.!l fllct, u the defeadent v.ll knew, ldel 

teatiaoay vea f.lI. and the tnth ".. r,,it.t the ddeMmt bact •• id oa 

January 23. 1969, "1 ac:oncl tod • ." IUD. All I got 18 tlUlldreda." 

. The laid fal.. t •• U.my v.. to ... t.ri.1 .. tter in th.t: the 

purpol. of laid inquiry v.. to .. certain vbether tbe defendant bael 

r.c.ived frae J .... Napoli and oth.rl • , • .,.ant of .ooay for DOC b..tDl 

a1ftD htl belt effortl in the afore •• lel l1pc-h •• YJV.iabt cll..,iODlhi.P 

fl&bt vitb Bob Foster. 

SICO'ID COUtft s 

I 

ADd the Grad .Jury Aforelaid, b, thil iDd.1ctlletlt, futher accuM 

the ebOft-DlMd d.fendet of the crWe of PmutntY m tB! PIllS'l DI!GRII, 

caaa1tted OD JIm!S 12, 1969. in the ColIDty of N.., York, .. follOllI: 

the rUth June 1969 Cread Jury. hanna b.n duly cad pnpel'1y 

.-peelled. v .. eonduct:ins _ 1nftetla.Uotl to datllmiDe vbether th.re 

h.el ben ttl .zbtnce in ~ COIIDty of New York. cODIpiracy to co.1t 

the Cn-I of Sportl Bribla~ aDd Soorta Bribe RecaiYins. 

f.ltt.oD., .dduced b.fore the Grand Jury discloled th.t the 

def&lldl11t: vu • l''tOf •• elODal prize fight.r wd th.t G.ry Car.fol. Vill 

hrth.r t.lt1_, re .... 1.d that OD Jlllluf:r,. 22, 1969, the 

def.ndet bad fousht lIob Poater ill Madlaoa Squan C.rden in the County 

of R.., York for the llSht-h • ...,v.lght c~~onshlp of the world, and th.e 

roeter bact d.f •• teel 'DeP.u1. b., ~ technical knockout. hanns It!!.cclUld h1m 

cIcRm thr .. URI in tbe fint round. 

N 

Q 
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It woa alMo t~~tlfl~d that on J~luary 17, 19G9. live days prior 

to said f''!ght, G.!ry Garafola bad meC and eonfauad \dtb J .... a Napoli. 

alao :.tuQlflIl all Jiaily Nap. at Gra"sillier's Country Club, wbar. lralc1. 

DePau:to.l va tra1n1ns. Accordln8 to tbe t.aeillouy. lIapol1 bad .. ked 

aard'ola, "Bow do.. ..erytbin. lock?," aDd Garafola hll4 replied. nEYerr-

« 

thilll locka good. tn .. Idd rill listen. n 

In addition, teltimony v .. adduced before the Graad Jury that 

ahowed that the defendant and Gary Carafola bed _t J-. Napoli lhortly 

after the aforementioned fight 1n the early morning of January 23, 1969 

at the t1nleom Restaurant ~ the County of New Ycrl~. The tll!tilr.ony 

ccnversct10n at ~ai: ti~ ~nd ~lace, 

It, therefore, became material and nlce.aary to inquire aDd 

ale.rta1e from tn. defendant vhether ne ~sd 3Q33ged in a convarlaeion 

with J .... Na~oll in the early ~omi~ of Jsnu3Ty 23, 1969. at the 

U&iCOI1l l.estaura"t, and WhetlHir IUeh comrersation rlllated to a eoupirac,. 

with Gary Garafola, Jamel Napoli and oth~r' to accept a p.,..nt of money 

ul'on the understanding that he "ould Dot give hh !:Int efforts b the 

Accordingly, it bac~ matarial and neeaa.ary first to ask the 

defGndant wk8the~ he wa. at the ~~!eo~ R~9taQrant followin~ hts light-

On JUDe 12, 1969. the def.ndant appeared before tb. rUth June 

1969 Grand Jury in ehe County of New York, and after bevinl bee~ duly 

.vorn before the 'aid G~and Jury, the foreman ther~of ~aving .uthority to 

admini.tar an oath and said oa~~ baln~ required by law, the de!eodant 

.tated that he would trul';hf\Jl1~ testify in conne:!tion '~1th u1.-:1 {'lvest:l.-

fal.ely AI follova: 

i 
That he. Frankie De!'aula. <lad not gone to the !:u!.c.orn iiaataul'CIlc' 

after hill championship ff.:;ht with 3ab 70:ll:8r ,;\lid il..l.l r.ol; h'l!en 1 .. the 

Uoico~ n~'tanrant in the <Jarly morning of January 23. 1969. 

Where •• in trtlth and 1n fact, AI the Qefend.:1QC nll Itw.ll~. aaid 

test!mo;:y was fals~ ana t:','3 trut:' WaG tj, .. t r..: h .. d galle to taa Uuicom 

Restaurant after !lia chumpionship fillit tilth Bob Poster aud had beeD in 

the Unicom Restaurant in the early l:-4rning of january 23, lS69. 

:tal:lld Luto a cODsI'ira,;:y t1:1.t~ Os:)' Garafola, JWil8. Napoli an:! others to 
i 

• d':C,,:,t a p;tyrlent of tlone}' ou cile '.1I1derStlludiag t~l!1t he r;!oulll :lilt ilvs 

!I.Ls :ltllit I!fforts 1n the afor~said li.ht-1teavy-",e!&llt c:bGllDpionahip f18ht 

~11:h 200 Footer. 

'mIRD COUNT: M 

I 
I 

.;nd tile Grand Juxy liol:l!saiJ, ily ::hi.s iodicbao:1I:, furtner accuae 

thl! a~ove~d ~~fenclant of the crime of p~y nl tHE FIRST DEGiBB, 

ca..1tted on June 12, 1969, in the County of New York, as follows: 

:6mpanall~d, ~~s conducting an invest13etlon to deterr.i~= ~£t~er ~~ere 

had been in ezil.enc. In the County of ~ew York a conlpira~~ to couatt 

: the crt.. of Sport. Bribing aDd Sports Bribe Rece1v1q. 

·T.stiaony adduced before the Grand Jury ciilclo.ad that the 

clefV!f<dant waa a prof .... ional prize fisbtor and 1;1Iat l.ilC'y Garafoh wal 

hil manager • 

fendant had fought Bob Foster in H:!d!!lon :;qU.l7:e C.:;r •. !::n ::,l t:l .. ::=UI,~y of 

New York fer tue l1g1it-huvyveiCht chi&lllpi .. nlln.Lp of the ,"orld, ana that 

• o 
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,~\ 
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VOlter ~~d def~ated Der~ula b, a tachnical kDockoat. ~DI kDockei bta 

da.a thTea tima. In the fIr.t roUDd. 

I't flt\:l al~o tt!iJti~ICld ~'1.!lt Oft JaDUU7 17, 1969 - five da,. 

~rIor to aa1d ft~~t - Cary G.rafol~ bad met ~i eoDf~rr.d with J-=-. 
Na~l1, all" klIClll'll .. J1JDr If.", at Groal1n,ar'lIi Country Club. wher. 

!!'rll.CJdc DaI.>aula .... traio1l11. ,\ccordlDl to the tut~. Napoli bad 

.. ud Carafola. "Bow do ... .,.rytblDI look!," ad C.rafola hacl rapU..d. 

"EVGr,Tth1ng loc:t; goo#41. T' ... 10.111 ;,.1.11 linen." 

In addItion, te.tlBon, v .. adduced bafora the Gr1D4 Juzy that 

.llul/eG thilt tI.u dliZelU!uut azW !>ary (;~rafcla baQ illl; Jlllleil Napoli shonl, 

I&f1:er tho af,)r\l_nUuned fi:ht iD the Q4r1y QIOrDilll of JAiUIUJ 23. 1969 

.t the UDicorn l~<lsUurant 1n the COlmtr c.f l!ett Ycri!. The teetimonJ' fur­

ther l'neahd that the defez:eent an:! Jllmes tTe~cl1 bc: !!flt!l31:t! 11'1 1\ COD-

It, t~:r.!.·r~forC!, lii:c:l%1! ::1I:,terial 3lld necessary to inqllire and 

IlIiI:.rtil1u trom the dllfewla::lt vililther, 111 the early aornlug of JalUarr 

23. 1~69. he h.d elliQac1 in • conversatlon vtth JoUlel tlDpoli relatill8 to 

a couapiracy with Garr C.rafola, Jamee Napoli 3Ud other. to accept a 

paJUnt of IIOne.,. u?On the w:.dentar.dIng t~at he .t'Uld not Rive! his keet 

efforts in I:he l1r;ht··he .. vyvei.s.~1: cil_~icasni~ iigi.t with Bob 'Clltter. 

~oxdl0i17. it bacama materi~l ~ !i~~BSSar! f1rat to •• k the 

ciefendaAt whether he haQ :Met J ..... Napoli, alao kn~ lOS J1.'!II"J Hrr,>. at 

the %1co1:':1 !-!eataura'lt f':ll1cd~~ his U;;ht-he<!VY'.''!i~;ht ehsl1lPl~'hlp flght 

On June 12, 1~69, th~ defeftd.ft~ ~~.8r.~ b4fore t~e fifth June 

1959 Gt".~d Jut"f 1'3 the Cou::ty ,f. tT<!'lo· Tor":, ~.~1 aft'll' h3.T1!'_'r. bun duly 

to adminllter an oath and I.ld oath baing r.~ulred by law, the defandant 

It.ted thet ha would truthfully teltify in ccnmec.tiOft with laid 10e.tl-
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leU_ .... bnilll .... s-icy COBle"*, .... bill, the del ..... t non 

f.l .. ly .. follow •• 

Tbat he, fr...u. Del .... l •• had DOt Mt J_ IIapoU. alao tmo.D 

.. J..., "p, .t tile 1JD1com lluullftDt 1D the euly"m1q of JADUIIZ'J' 

23, 1969. after bi. chaploubip flabt With lob "Htal'. 

WIlen .. ill truth ... 1D fact ... the def __ t vell a.. laU 

tnt...,. va fal ••• ad tbe truth v .. thet be had lllat J_ BapoU, al.o 

kDawD .. .71.., KIp •• t tile VDicon IMt&Ql'aat iD the aRly -=118 of 

Jaauuy 23, 1969. aftu bi. ~ioubip flabt with lab Put.l'. 

'lb •• aU f.lIe te.u.ony v.. to • lllat.rial lllattar 1a that the 

PUPO" of laid 1D11uirr va to "C&1'taiD ~hether the dafeadat had atlll'J 

I :LIlto • coaapil'&e1 With Guy G.rafola. J ...... pou. ad oth.n to acce,t al 

,.,...t of ___ y apeD the IIDdentadiq thet he would not ai ... bil beet 

affon. lD tbe afon.aid 11Pt-bea.,..laht ch..,iouhlp flabt wf.th lob 

POI tel'. 

I ArId the Orud Jvy Aforua1d. b, tbi. iDAlictMDt, further accu!I 

the u~ clefadant of the criM of PllJVRT D TIl I'IU'J.' DIGUI. 

co.ltted CD JIIM 12. 1969. ln tbIII County ~i .. Tork, .. follow., 

fte fifth JUDe 1969 Gr ... Jury, hem .. beeD dll.11 ad properly 

.....Ued. v .. coaductiDi a ian.ttl.tion to deterlline vb.ther thera 

had It.a ia at.eence in the Couaty of New TOln a COftIp1l'&e1 to c:o.d.t 

the criMI of Sport. BldJtlD1 ad Sportl IrD,e leeehll11. 

re.tt.oL:l addllCtld bafora tbe Gra'Ad Jury d1lclo.ed that the 

clef_at ... • prof .. 110Dal priH filhtu ad that Guy Guafola v .. 

hi. -..qer. 

Punher teltilloDy r .... led that Oft J .... 1:'1 22, 1969, the de­

feDiJarat bad foqbt lob rOlter la Itaclt,.oa Square Gardan 111 the County of 

... Ton for the 11PC-llen,w.111at f..,loubip of tile wrld, ad that 
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ro.tar bacI def.at.d DePa.la by a tadaolca:.1 kDockout. hanq IuIoctad b1a 

In addition. taa:iIIoDy v .. ~dduced bafor. U. Crad Jury that 

• bCllnd that the dafaudat aDd Cuy Garafola bM Mt J_. Hapoll lbo~dy 

aftn th. afor_oticmad flgbt i.a tha aarly 1IOI'D1D, of JatIII"J 23. 1969 .. 

.t tha 1JDicom la.talll'Dt iD tha Coaty of a.. Yon. 'ftM ta.d.1IODJ' fu­

thaI' revealad tbat tha d.fandaBt aDd J.... Sapoli hM &DIAled tD a ~oo-

.. r.at1011 at said tt.e and placa. 

rurther t •• tt.Dny dl.cl0.ed that ... G.I'J G.rafola aDd th. ~ 

f&1lClaDt lfar. 1.&Yt.1II the r •• taurlllt, G.rafola a.l&ed th. d.faDllaat if -

had err, .... 11 c:haap for tba hac cback .11'1. aDd thae th. d.fndac reo-

pl1ed, "You're k1dd1ns. I .cored today. aAIl. All I SOC is !nlDdred .... 

Accordlq to funbar t .. tWan, adcluc.d b.for. tba GI'Ud Jury. 

the .. ,111' .... for the fighc v .. DOt pald uncU tb. fol101flq lIOn1q. 

It. th.~efo1:., b.c, ... 1I&t.r1al AIId Dec .... ry to ioqv.i.r. of th. 

cld.oelDt ¥bath.r he hd MIla the .tat_Dc to Gary Garafola. to vlt. "I 

./cor.d tocl.,. lUll. All I lot 11 h_nd •• " in order to ucertaln VII.eberj 

tba clef.Ddat ha4 I'ac.l .. d f~ J .. I NapoU aDd othare a p.,...t !If --r 
f!or IIOt bAiriq Ihn hll b •• t .Uort. lD the llgbt-heaV7".lpc cm-ploa­

lilli, flabt with Bob lo.cer. 

Accorclln,ly. It b.~ .. tarlal aDd oac •••• ry fint to uk t_ 
I 

dafallllaat wbathar b. ha4 ban with Gar, G.ralola at tha 1JD1com laitavlllt 
t 

lD the &&1'1, IIOmiDi of JIDUU'f 23. 1969. 

On Jun. 12, 1969. the defandant qp .. nd before tba rUth JUDI 

1969 Grad Jury In tha County of a.w York, aad after haYiq baaa duly 

nom balol'a the .dd GraDd Jul'J. the for.&D thareof baYiq authority to 

~Dl~tar a oath aad .aid ~.th ba1na ~aqulr.d b, 1av. the d.f.Ddaat 

sCaCad th.t he would truthfully t •• tify 1n conaection vith •• id iOftlti­

S.tion, and haYin8 had illlllUDity cOlltened UpOll hla. the cI.f.daat '11'01'. 

fal •• ly u follOlfI: 
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~at he, Prlntl. OePuule,had not blPD wlt~ r.arr roaratol. at tb. 

iiulc.OL-n iCesc .... c to the •• dy IIDt'ntaw of JIlIWuy" 23. 1969. 

''&.reu in tmtb ~ in hct. as the dltfaadSDt .. 11 !auIIr, .dd 

turil101T1 v .. ra138 aud tM truth was chat he had !)Mft "t~ Ga~ G.rafol. 

.It tM !Yotlcol'.l itallt.auranc b eM earl,. IICntll1lJ of JIImI&\'7 23. 1!J69 • 

Tot.,. raid tab'! tut1moll,. vas to a r.tatorlal .,.t:ter in ehat tha 

Plu:pcl'llC of 09.1.1 lnqu1ry va'll to a.cortd: ',ho.ther the defllndant "Ad reo­

eo1vad ~r~ .T ..... N.poll sod o~.r. s p~nt of ~ft' for ne~1~~vlQ~ 

"lve~ ~1' ~ •• t .ff~rta 10 th& afc:a.a1~ 11~ht-h¢~~i~~t ~~loD8hlp 

r.l.a~it ..,lth ro,,)' r.,st.r. 
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Sununary 

'11 Federally 3 inununi ty is "use"; it prevents the use of 

any compelled testimony, and ~;:.::s frui ts, in any subsequent 

criminal proceeding against the witness, other than for perjury 

or con t.empt commi t ted under the irnmuni ty order. Use inununi ty 

squares with the Constitution. The constitutional rule is 

also that an immunity grant must protect against the use 

of inununized testimony between states and between a state 

and the federal system c no matter where the immunity was 

granted. Inununized truthful testimony may never be used 

criminally against the witness; untruthful testimony given 

under an immunity grant is not inununized. Corporations and 

associations have no privilege against self-incrimination; 

no immunity is necessary to compel production of their rec-

ords. Partnerships mayor may not have a privilege. No 

immunity is necessary when the crime about which the witness 

testified is one for which he cannot be prosecuted. Inununized 

evidence may be used against the witness in proceedings 

imposing only other than criminal sanctions. In general, 

real evidence, even if obtained under an immunity grant, is 

not inununized. In New York, a broad transactional immunity 

is provided for witnesses by statute. A witness may not be 

prosecuted for ~ny crime concerning which he gave evidence 

other than for perjury or contempt comrni tted by the witness 

while testifying under the inununity order. During grand 

jury proceedings, this immunity automatically protects 

'any "responsive" answer by a witness; he need not first 

assert his privilege against self-incrimination. New York's 

constitutional immunity is use immunity, and protects a 

E.7 



a witness compelled to give incriminating evidence without 

previous compliance by the government with the immunity 

statute. New Jersey's statute provides use immunity. The 

Massachusetts statute of 1970 provides a witness with trans-

actional immunity. 

E.8 

I. Federal Immunity--Generally 

~12 The general immunity statutes for federal proceedings 

are found in 18 U.S.C. §§600l-600S. The scope of federal 

statutory immunity is defined by section 6002: 

Whenever a \'Ii tness refuses, on the basis of 
his privilege against self-incrimination, to 
testify or provide other information in a pro­
ceeding before or ancillary to--

(1) a court or grand jury of the United States, 

(2) an agency of the United States, or 

(3) either House of Congress, a joint committee 
of the two Houses, or a committee or a 
subcommittee of either House, 

and the person presiding over the proceeding communi­
cates to the witness an order issued under this part, 
the witness may not refuse to comply with the order 
on the basis of his privilege against self-incrimina­
tion; but no testimony or other information com~el~ed 
under the order (or any information dir~ctly or 1nd1-
rectlyderived from such testimony or other information) 
may be used against the witness in any criminal case, 
except a prosecution for perjury, giving a false 
statement, or otherwise failing to comply with the 
order. 

This statute provides "testimonial" or "use" immunity. A 

witness may be tried for a crime disclosed by his immunized 

testimony, but neither the testimony itself nor any infor-

mation directly or indirectly derived from it may be used 

against him. Testimonial immunity affords, the Supreme 

Court held in Kdstigar v. United states,l a witness 

p~otection coextensive 'with the Fifth Amendment privilege 

1406 U.S. 441 (1972). 
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against self-incrimination; consequently, it provides 

a sufficient basis for compelling testimony over a claim 

of the privilege. 

,,3 When a person is prosecuted for a crime disclosed 

by his immunized testimony, however, the burden of proving 

that the testimony is not used, even indirectly, is on the 

prosecution. The Court in Kastigar observed: 

[O]n the prosecution [rests] the affirmative 
duty to prove that the evidence it proposes to 
use is derived from a legitimate source wholly 
independent of the compelled testimony.2 

The standard of proof the government mus't meet in 

carrying this burden is a "heavy" one of showing that all 

evidence sought to be admitted is 'from independent sources. 3 

Once the defendant shows he gave testimony under an immunity 

2Id • at 460. 

3uni ted States v. E'irst Western State Bank, 491 F. 2d 780 
(8th Cir.), cert. denied, 419 u.S. 825 (1974). . 
See also Goldberg v. United States, 472 
F.2d!H3' (2d Cir. 1973), where burden of proof required is 
"substantial." The most recent, and most novel, case illumi­
nating. the "independent source" requirement is the Second 
Circuit's decision in United States v. Kurzer, 534 F.2d 
511 (2d Cir. 1976). There, testlmony of one Steinman 
led ~o the indictm~nt of the defendant, Kurzer. Previously, 
Kurzer had testified under an immunity grant (use immunity) 
against Steinman. Kurzer challenged his own indictment 
on the ground that Steinman's decision to cooperate, and 
hence his testimony, was based on Steinman~s own indictment, 
to which Kurzer's testimony had contributed. If this were 
true, then Steinman's testimony was not "derived from a legit­
imate source wholly independent of [Kurzer's] compelled 
testimony," as required by Kastigar. The government claimed 
that Steinman would have testified against Kurzer because 
of the case the government had developed against him entirely 
apart from Kurzer's information, even if the prior indict­
ment to which Kurzer had contributed never existed. The court 
held that if the government could prove that proposition 
to the satisfaction of the trier of fact, it would carry its 
burden of showing that Steinman was a source "wholly indepen­
dent of the [immunized] testimony." 
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grant, he is entitled to a pretrial evidentiary hearing4 

or other hearingS at which the government must prove lack 

of taint. By the same token, the government must be allowed 

the chance to prove lack of taint. 6 

~S In Kastigar, the Court also elaborated on the ban which 

section 6002 imposes on the use of compelled testimony; the 

Court observed: 

This total prohibition on use provides a comprehensive 
safeguard, barring the use of compelled testimony as 
an "investigatory lead," and also barring the use of 
any evidence obtained by focusing investigation on a 
witness as a result of his compelled disclosures. 7 

The "fruit of the poisonous tree" doctrine, developed by 

the federal courts as a rule for determining whether govern-

ment evidence wa~ obtained in a manner prejudicial to an 

accused's other constitutional rights, applies, therefore, 

. h f 11 f . h' . t t 8 Wlt u orce ln t e lrnmunlty con ex . 

4United States v. McDaniel, 482 F.2d 305 (8th Cir. 1973). 

5United States v. DeDiego, 511 F.2d 818 (D.C. Cir. 1975). 

7406 U.S. at 460. 

8For a discussion of this doctrine and the occasionally 
countervailing doctrines of "independent agent" and "atten­
uation of taint," see the Cornell Institute on Organized 
Crime memorandum on defending evidence against charges of 
illegality. Generally, a use-immunized witness is entitled 
to a copy of the inununized testimony. In re Minkoff, 349 
F. Supp.154 (D.R.I. 1972). Access may also be had to 
the minutes of an indicting grand jury. United States v. 
Dorhau, 356 F. Supp. 1091 (S.D.N.Y. 1973). The prosecution's 
burden to show no subsequent use may not be met with conclu­
sionary assertions. united States v. Seiffert, 463 F.2d 
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II. Federal Immunity--Effect on Other Jurisdictions 

A. States 

~6 The Supreme Court resolved a long-standing contro-

versy in immunity theory with its 1963 opinion in 

~ ,,9 
Murphy v. \'later J.ront Comm1SS10n: 

[T]here is no continuing legal validity to~ 0: , , 
historical purpose for, the rule that one Jur1sd1ct10n 
within our federal structure may compel a witness 
to give testimony which could be used to convict 
him of a crime in another jurisdiction. . • • 
We hold that the constitutional privilege against 
self-incrimination protects a state witness against 
incrimination under federal as well as state law 
and a federal witness against incrimination under 
state as well as federal law. lO 

The Murphy case dealt with testimony compelled under a 

state grant of immunity, and held that the witness received, 

under the Fifth Amendment itself, testimonial immunity 

against any federal prosecution. The broad language of the 

opinion also indicates that evidence procured under the 

federal immunity statutes may not be used against the witness 

8 (continued) 
1089 (5th Cir. 1972). Proof must be made. united Stats 
v. Seiffert, 357 F. Supp. 801 (S.D. Tex. 1973), aff'd, 
501 F.2d 974 (5th Cir. 1974). Mere prosecutor exposure, 
however, has been held to warrant dismissal of an indictment. 
United States v. McDaniel, 482 F.2d 305 (8th Cir. 1973). 
This goes too far. Other untainted prosecutors could handle 
taint-free evidence. See Watergate: Special Prosecution Force 
~port 208 (1975) (filing of taint papers in reference to John Dean). 

9378 U.S. 52 (1964). 

10Id. at 77-78. 
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in a state prosecution. ll 

B. Foreign Jurisdictions 

'17 A sovereign's administration of justice and enforcement 

of municipal law cannot be interfered with by any external 

authority. "[A] state is powerless to grant immunity 

against foreign prosecution.,,12 The United States is not 

precluded from enforcing its laws by the grant of immunity 

f h ,13 d' 'k o anot er sovere1gn, an any fore1gn state most 11 ely 

would take a similar position. 

~8 The question, therefore, arises whether a grant of 

immunity which is only domestically effective is truly co-

extensive with the scope of the Fifth Amendment privilege. 

To date, the cases indicate that domestic immunity is adequate, 

since "the privilege protects against real dangers, not 

remote and speculative possibilities.,,14 Other rationales 

llsee United States v. Watkins, 505 F.2d 545 (7th Cir. 
1974). Between any two jurisdictions (i.e. federal-state 
or state-state) the immunity is testimonial or use immunity. 
Thus, even though a New York witness may be granted trans­
actional immunity, another jurisdiction may prosecute him 
abiding by only use immunity; that is, he may be prosecuted 
for a crime arising out of a transaction to which his 
New York immunized testimony related, so long as the foreign 
jurisdiction makes no use of that immunized testimony or its 
fruits. 

128 W' , 19more, EV1dence 346 (McNaughton Rev. 1961). 

l3united States v. First Western State Bank, 491 F.2d 780 
(8th Cir.), cert. denied, 419 U.S. 825 (1974). 

l4z , II' 1care 1 v. New ,Jersey Investigation Commission, 406 U S 
472, 478 (1972). - .. 
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are sometimes used to allow compulsion of a witness, under 

domestic immunity, to give evidence concerning his activities 

within the United States. It is sometimes suggested that 

since criminal laws have no extraterritorial effect, Fifth 

Amendment "compulsion" (and hence immunity) should only 

include domestic laws. 15 It is also argued (and followed 

by three circuits) that the secrecy of grand jury proceedings 

is a sufficient protection of the witness's privilege. 16 

,/9 I C · ,17, , 
n re araaSS1 1S an except10n to this line of 

cases. There, it was held that grand jury secrecy rules were 

insufficient protection against disclosure of grand jury 

testimony to foreign prosecuting authorities, that the 

Fifth Amendment privilege can be asserted against a genuine 

danger of foreign prosecution, and that a witness in such 

danger may refuse to answer questions despite a grant of 

immunity. 

The two sides seemingly stand in equipoise. It may 

be argued that since an immunity grant need be no broader 

th th F 'fth Am d t "1 18 an e 1 en men pr1v1 ege, and the amendment 

l5United States v. Doe, 361 F. Supp. 226 (E.D. Pa. 1973), 
aff'd., 485 F.2d 678 (3d Cir. 1973), cert. denied, 415 
U.S. 989 (1974). 

l6 1 ' 
n re T1erney, 465 F.2d 806 (5th Cir. 1972); In re Morahan, 

359 F. Supp. 858, aff'd., 465 F.2d 806 (5th Cir. 1972); . 
Unite~ States v. Armstrong, 476 F.2d 313 (5th Cir. 1973); In 
re We1r, 377 F. Supp. 919 (S.D. Cal. 1974), aff'd., 495 
F.2d 879 (9th Cir.), cert. denied, 419 u.S. 1038 (1974); In 
re Parker, 411 F.2d 1067 (10th Cir. 1969). 

17 
351 F. Supp. 1080 (D. Conn. 1972). 

l8see Kastigar v. United States, 406 u.S. at 449. 
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imp( es limitations only on actions within the United 

States, protection against actions of foreign governments 

is not constitutionally required. On the other hand, it 

is the action of the American court which compels the evi-

dence, and under the Fifth Amendment, an American court 

may not compel any person to be a witness against himself 

in any criminal case~ All that remains to be determined 

is whether a possible foreign prosecution is "any criminal 

case" within the meaning of the Fifth Amendment. 

III. Federal Immunity--Effect of Non-Compliance with the 
Immunity Agreement 

A. Perjury 

~ll 18 U.S.C §6002 specifically provides that evidence 

given under a grant of immunity may be used in a subse-

quent "prosecution for perjury, giving a false statement, 

or otherwise failing to comply with the order. 11
19 Clearly, 

such an exception is constitutional. Indeed, the Supreme Court 

20 has held that perjurious testimony given under immunity 

could be used in a subsequent trial for perjury, even though 

the statute then before the court did not specifically pro-

19The exception both for perjury and for giving a false 
statement, though seemingly redundant, is necessary. 
Technically, perjurY,is giving a false statement under oath 
(Black's Law Dictionary, 1968 4th rev. ed.). Since immunity 

may be granted in certain administrative proceedings under 
18 U.S.C. §6004, and possibly the witness would not be 
under oath, there is a need to include false statements 
as a separate exception. 

20Glickstein v. United States, 222 U.S. 139 (1911). 
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':.'1 • • 21 Vlue a perJury exceptlon. The cases hold that the perjury 

which is committed is a breach of that particular immunity 

agreement. 22 The best discussion of the rationale underlying 

this exception to an immunity grant is found in the Second 

Circuit's opinion in United States v. Tramunti: 23 

The theory of immunity statutes is that 
in return for his surrender of his fifth 
amendment right to remain silent lest he 
incriminate himself, the witness is promised 
that he will not be prosecuted based on the 
inculpatory evidence he gives in exchange. 
However, the bargain struck is conditional upon 
the witness who is under Qr,th telling the truth. 
If he gives false testimony, it is not compelled 
at all. In that case, the testimony given not only 
violates his oath, but is not the incriminatory 
truth which the Constitution was intended to 

21The Court reasoned: 

[I]t cannot be conceived that there is power to 
compel the giving of testimony where no right exists 
to require that the testimony shall be given under 
such circumstances, and safeguards as to compel 
it to be truthful ••.. [S]ince the statute expressly 
commands the giving of testimony, and its manifest 
purpose is to secur'8 truthful testimony, while the 
limited and exclusive meaning which the contention 
attributes to the immunity clause would cause the 
section to be a mere license to commit perjury, 
and hence not to command the giving of testimony 
in the true sense of the word. 222 U.s. at 142-43. 

~ee also United States v. Mandujano, 425 U.S. 564 (1976) 
(perjury in grand jury subject to prosecution even if 
testimony taken in violation of Fifth Amendment). 

22United States v. Leyva, 513 F.2d 774 (5th Cir. 1975); 
United States v. Tramunti, 500 F.2d 1334 (2d Cir.), cert. 
denied, 419 U.s. 1079 (1974); United States v. Watkins, 
505 F.2d 545 (7th Cir. 1974); United States v. Alter, 482 
F.2d 1016 (9th Cir. 1973); United States v. Doe, 361 F. 
Supp. 226 (E.D. Pa. 1973), aff'd., 485 F.2d 678 (2d Cir.), 
cert. denied, 415 U.s. 989 (1974); In re Grand Jury Proceedings, 
509 F.2d 1349 (5th Cir. 1975). 

23500 F.2d 1334 (2d Cir.), cert. denied, 419 u.S. 1079 (1974). 
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protect. Thus, the agreement is breached 
and the testimony falls outside the constitutional 
privilege. Moreover, by perjuring himself 
the witness commits a new crime beyond the 
scope of the immunity which was intended to 
protect him against his past indiscretions 
.••• The immunity granted by the Constitution 
does not confer upon the witness the right to per­
jure himself or to withhold testimony. The very 
purpose of the granting of immunity is to reach 
the truth, and when that testimony is incriminatory, 
it cannot be used against him. If the witness 
thwarts the inquiry by evasion or falsehood, as: 
the appellant did here, such conduct is not 
entitled to immunity. In fact, another crime 
not existing when the immunity was offered is 
thereby committed. The immunit24 does not extend 
in futuro (footnotes deleted). 

B. Contempt 

~12 The same reasoning that allows perjurious testimony 

given under oath to be used in a later trial for perjury 

allows conduct that amounts to failing to comply with the 

immunity order to be used in a later contempt hearin~. The 

Supreme Court held, in United States v. BryaE, that it \V'as prop-

er to use a witness's otherwise-immunized testimony, 

in which she stated she refused to comply with a subpoena 

to produce records, in a subsequent trial for contempt 

based on such refusa1. 25 This was permitted, even though 

the statute granting immunity did not make an exception 

for the use of such testimony in a contempt proceeding. In 

United States v. cappetto,26 the use of testimony given 

24 Id . at 1342-44. 

25 339 U.S. 323 (1950). 

26 502 F.2d 1351 (7th Cir. 1974), cert. denied, 420 U.S. 
925 (1975). 
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under a grant of immunity, per 18 U.S.C. §6002, in a sub-

sequent contempt proceeding based on the witness's refusal 

to testify despite the grant of immunity was also held to 
27 be proper. 

IV. Federal Immunity--Inconsistent Statements in Other 
Proceedings 

~13 18 U.S.C. §1623 provides that a prosecution for false 

declarations may be based on irreconcilably contradictory 

statements made under oath. 28 

False Declarations Made Before Grand Jury or Court 

(c) An indictment or information for violation 
of this section alleging that, in any proceedings 
before or ancillary to any court or grand jury of 
the United States, the defendant under oath has 
knowingly made two or more declarations, which 
are inconsistent to the degree that one of them is 
necessarily false, need not specify which declara­
tion is false if--

(1) each declaration was material to the point 
in question, and 

(2) each declaration was made within the period 
of the statute of limitations for the 
offense charged under this section. [29] 

In any prosecution under this section, the falsity 
of a declaration set forth in the indictment or 
information shall be established sufficient for 
conviction by proof that the defendant while under 
oath made irreconcilably contradictory declarations 
material to the point in question in any proceeding 
before or ancillary to any court or grand jury. It 
shall be a defense to an indictment or information 

27see also United States v. Leyva, 513 F.2d 774 (5th Cir. 1975). 

28Note the recantation provision of subsection (d), which 
permits avoidance of such prosecution. 

29The statute of limitations is five years. 18 u.s.c. 
§3282 (1961). 
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made pursuant to the first sentence of this subsection 
that the defendant at the time he made each declaration 
believed the declaration was true. 

(d) Where, in the same continuous court or grand 
jury proceeding in which a declaration is made, th7 
person making the declaration admits such decl~rat10n 
to be false, such admission shall bar prosecut10n 
under this section if, at the time the admission 
is made, the declaration has not substantially . 
affected the proceeding, or it has not become man1-
fest that such falsity has been or will be exposed. 

(e) Proof beyond a reasonable doubt under this 
section is sufficient for conviction. It shall not 
be necessary that such proof be made by any particular 
number of witnesses or by documentary or other type 
of evidence. 

A. Generally 

,,14 Immunized truthful testimony can never be used in 

any way against the witness: neither in prosecutions for 

past 30 nor future 3l crimes_ 'ro prove an immunized statement 

false, (1) non-immunized contradictory testimony of the 

witness or (2) other indep~ndent circumstantial evidence 

must be used. Once a statement made under a grant of 

immunity is shown to be false, however, that statement 

may be used in a variety of ways. The false 

immunized statement may be a basis for a witness's perjury 

30United States v. Doe, 361 F. Supp. 226 (E.D. Pa. 1973), 
aff'd.,485 F.2d 678 (3d Cir. 1973), cert. denied, 415 U.s. 
989 (1974). 

3lCameron v. United States, 231 U.s. 710 (19l4)~ United 
States v. Hockenberry, 474 F.2d 247 (3d eire 1973): Kronick 
v. United States, 343 F.2d 436 (9th Cir. 1965). 
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. t' 32 conV1C lone Additionally, a false immunized statement 

may be used in other criminal trials not based on the 

original perjurious statement, or subsequently to impeach a 

witness's credibility, or to show prior similar acts. 33 

• 14a In United States V. Patrick33a the court held that 

testimony given under a grant of immunity pursuant to 18 U.S.C. 

§§ 6002-6003 (1976) could not be used as the basis for prose­

cution under § 1623 (c) for inconsistent statements. 33b 

B. Specific Situations 

'115 In determining the range of application of section 1623, 

it is helpful to view, one-by-one, the specific situations to 

which section 1623 would, at first, seem applicable. For this 

purpose, assume that a witness made two different statements 

before a court or grand jury, both statements being under oath. 

An Lnmunity grant will raise the following problems! 

32united States V. Tramunti, 500 F.2d 1334 (2d Cir.), .::.:ert. 
denied, 419 U.S. 1079 (1974) u 

. . . If the wit_ness thwarts the inquriy by evasion or 
falsehood, as the appellant did here, such conduct is 
not entitlej to immunity. In fact, another crime no't 
existing when the immunity was offered is thereby 
committed (footnotes omit,ted). Id. at 1343-44. 

33Id . at 1345, the court soid: 

. . . The failure to include in the exceptions to the 
statute the use of false testimony to attack credibility 
or demonstra.te the commission of prior similar acts does 
not prevent such use. To hold otherwise in this situa­
tion, one nc~ readily foreseeable by the legislature, 
would be to frustrate the purpose which this statute 
was designed to achieve (emphasis added). 

In reaching this conclusion, the court cited Glickstein V. 
United States, 222 U.S. 139 (1911) and United States V. Bryan, 
339 U.S. 323 (1950). 

33a542 F.2d 381 (7th eire 1976). 

33b 1 . d See a so Unlte States V. Frumento, 552 F.2d 534, 541-42 
(3d Cir~'1977) (a grant of immunity under § 6002 bars the 
government from later using the defendan::' s tes'timony in 
any manner including impeachment, but it does not bar prosecu­
tion for perjury stelmming from false testimony). 

l? ?() 

(1) Neither Statement Immunized 

If neither statement is immunized, section 1623 

will apply directly and allow prosecution for any incon-

sistency if it is to the degree that one of the statements 

is necessarily false . 

(2) Both Statements Immunized 

(a) First statement false, second statement true: 

the second immunity grant, under which the witness testified 

truthfully, protects the witness from the use of that 

truthful testimony to show any past perjury (or any other 

t . ) 34 pas crlme. 

~18 (b) First statement true, second statement false: 

likewise, the first immunized truthful testimony can never 

35 
be used to prove the falsity of any later statement. 

(3) Only First Statement Immunized 

'119 (a) First statement false, second statement true: 

there is no clear authority on this situation, but it 

seems that before application of section 1623 would be 

allowed, besides the two statements there would have to 

be some independent evidence either of the falsity of 

the first statement or the truth of the second statement. 

Otherwise, it would be possible to assume from the statements' 

inconsistency that actually the first statement was true 

(therefore protected by immunity grant) and the second 

statement was false. If there were some evidence of the 

falsity of the first statement, however, its immunized 

34united States V. Doe, 361 F. Supp. 226 (E.D. Pa. 1973), 
aff'd., 485 F.2d 678 (3d Cir. ]973), cert. denied, 415 U.S. 
989 (1974). 

35 Cameron V. United States, 231 U.S. 710 (1914); united 
States V. Hockenberry, 474 F.2d 247 (3d Cir. 1973). 
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Bellis v. United States. 49 The Bellis Court held that 

a three-man law partnership, which employed six other people 

and was in existence for almost fifteen years, had an 

established institutional identity of its own, independent 

of the partners. Thus, its records and books could be 

subpoenaed and no claim of privilege would attach to them. 

Several factors, supported the conclusion that the partner-

ship was a separate entity. It had its own bank account, 

filed its own tax returns, and it could be sued in its own name. 

Further, the books reflecting receipts and disbursements of 

the partnership did not contain personal information and 

therefore were held in a representative, not personal, 

capacity. 

9128 The Court, however, did not abrogate the privilege 

49 417 U. S • 85, 93- 9 4 ( 19 7 4) : 

We think it is similarly clear that partnerships 
may and frequently do represent organized institutional 
activity so as to preclude any claim of Fifth Amendment 
privilege with respect to the partnership's financial 
records. Some of the most powerful private institutions 
in the Nation are conducted in the partnership form. 
Wall Street law firms and stock brokerage firms provide 
significant examples. These are often large, impersonal, 
highly structured enterprises of essentially perpetual' 
duration. The personal interest of any individual 
partner in the financial records of a firm of this 
scope is obviously highly attenuated. It is incon­
ceivable that a brokerage house with offices from 
coast to coast handling millions of dollars of invest­
ment transactions annually should be entitled to 
immunize its records from S.E.C. scrutiny solely 
'because it operates as a partnership rather than in 
the corporate form. Although none of the reported 
cases has involved a partnership of quite this magni­
tude, it is hardly surprising that all of the courts 
of appeals which have addressed the question have 
concluded that White's analysis requires rejection 
of any claim of privilege in the financial records 
of a large business enterprise conducted in the 
partnership form. 
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h ' 50 E h against self-incrimination of all partners 1pS. ac 

partnership must be examined individually to see whether 

"1 51 or not its records are covered by the pr1v1 ege. 

VI. Federal Immunity--Civil Liabilities 

'129 18 U.S.C. §6002 specifically provides that immunized 

evidence may not be used against the witness in any criminal 

case. By negative implication, the use of such evidence 

in a civil action would be allowed. The Supreme Court 

holds that immunity statutes need not protect against 

penalties of a non-criminal nature in order to be consti­

tutional. 52 Thus, while immunized evidence may be used 

~-------------------------------------------
iJThe court intimated that temporary associations to carry 
out a few short-duration projects, or small family partner­
ships, or a partnership with some pre-existing relat~c:nship 
of confidentiality among the partners could present Q1fferent 
cases. Bellis v. United States, 417 u.S. 85 (1974). 

51If the partnership records are found tO,be pe~sonal and 
covered by the Fifth Amendment, the quest10n ar1ses: may 
one partner produce them, over the objections of the other? 
Couch v. United States, 409 U.S. 322 (1973) (accountant 
compelled to produce client's records1 indicates that the 
answer would be yes. Cf. Fraiser v. Cupp., 394 U.S. 731 
(1969) (consent by joint use of bag) and United States v. 
Matlock, 415 U.S. 164 (1974) (joint illicit :t'elationship). Two 
Fourth Amendment cases also point toward an affirmative 
answer. But see In re Subpoena Duces Tecum, 81 F. Supp. 
418 (N.D. Cal-:-I948). 

52ullmann v. United States, 350 u.S. 422 (1956). There, the 
witness was granted full transactional immunity and asked 
to testify about his Communist pa~ty m~mbershiJ? He, r~fused 
to answer, saying the statutory 1mmun1ty was 1~su~f1c1ent 
since he could become subject to the loss of h18 Job, 
expUlsion from labor unions, restricted passport, elig~bili ty, 
and public oppr0brium. The Cour.t responded that. the F1fth 
Amendment only applies where the witness is required to 
give testimony that might expose him to a criminal charge. 
Ullmann's contempt conviction was affirmed. See also In re 
Michaelson, 511 F.2d 892 (9th Cir. 1975); In re Bonk, 527 F. 
2d 120 (7th Cir. 1975). 
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against a witness in a civil action,53 if there is a possi­

bility that the evidence will be used against the witness 

. I' 54 Th in a criminal proceeding, the privl1ege app les. e 

main consideration is not the context in which the testi­

mony is given, but the use to which the testimony may be 

put,55 criminal or non-criminal. 

If the privilege applies, i.e. there is a possibility 

of criminal use of the testimony, the witness may be penal­

ized neither civilly nor criminally for asserting his 

privilege against self-incrimination. 56 If immunity is 

granted, however, thus re~oving the constitutionally-prohibited 

criminal sanction, civil or other penalties may be imposed 

on the witness. 57 Once the possibility of criminal use is 

removed, the testimony itself may be used in a proceeding 

53united States v. Cappetto, 502 F.2d 1351 (7th Cir. 1974), 
cert. denied, 420 U.S. 925 (1975). 

54Lefkowitz v. Turley, 414 U.S. 70, 77 (1973); Boulware v. 
Battaglia, 344 F. SUppe 889 (D. Del. 1972), aff'd., 478 
F.2d 1398 (2d Cir. 1973). 

55clearly, the mere labelling of an action or ~enalty as 
civil or criminal is not decisive. Boyd v. Unlted States, 
116 U.S. 616 (1886). See also United States v. United States 
Coin & Currency, 401 U.S. 715 (1971). 

56Lefkowitz v. Turley, 414 U.S. 70 (1973) (loss of government 
contracts)' United States v. United States Coin and Curre~cy, 
401 U.S. 7i5 (1971) (loss of money seized in a gamb1ing,rald); 
Gardner v. Broderick, 392 U.S. 273 (1968) (loss of PU~llC 
employment); Spevack v. Klein, 385 U.S. 511 (1967) (dlsbar.­
ment proceedings); United States v. Cappetto, 502,F.~d 13?1 
(7th Cir. 1974), cert. denied, 420 ?S: 9~5 (1975, (dlvestl-
ture of a property interest in a bUl1dlng,. 

57Gardner v. Broderick, supra. 
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imposing a penalty, on the witness. Thus in the case of 

Gardner v. Broderick,58 the Supreme Court said that if a 

public employee, called to testify concerning the perfor-

mance of his public trust, were given immunity he could be 

dismissed from his job on the basis of his compelled 

testimony. 

1131 Two recent state court decisions 59 hold that the testi-

mony of a lawyer, given under a <Jr~~t of inununi ty, could be 

used against that lawyer in a disbarment proceeding. The 

rationale was that a disbarment proceeding is not a criminal 

case within the meaning of the immunity statutes involved 

or the Fifth Amendment. Additionally, it was said, the 

purpose of disbarment was not to inflict punishment but to 

protect the public. 

VII. Federal Imrnunity--Effect on Prior Convictions 

A. Convictions 

'132 The grant of immunity under 18 U.S.C. §6002 has no 

effect on a prior conviction, even though the witness may 

be forced thereby to admit his involvement in the crime 

59Maryland State Bar Ass'n. Inc. v. Sugarman, 273 Md. 
306, 329 A.2d 1 (1974), cert. denied, 420 U.S. 974 (1975) 
(18 U.S.C. §6002 involved); Committee on Ethics of West 
Virginia State Bar v. Graziani, 200 S.E.2d 353 (W. Va. Sup. 
Ct. App. 1973), cert. denied, 416 U.S. 995 (1974) .(state 
immunity statute involvedj. 
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. d 60 for which he was convlcte . Since 18 U.S.C. §6002 is a 

testimonial, or use, immunity statute, it merely requires 

that compelled evidence (or any evidence derived therefrom) 

. '1 61 not be used against the witness in any crlmlna case. 

"33 When pronouncin9i sentence for the prior conviction, 

the judge may not in any way use the intervening immunized 

testimony of the defendant. 62 Even though the conviction 

is on appeal, this is not a reason for denying a grant of 

immunity since the appeal can only be based on the trial 

63 record. 

B. Guilty Pleas 

,,34 A guilty plea waives the privilege against self-

incrimination as to that crime. Questioning of a defendant 

about facts relating to the crime to which the guilty plea 

relates necessitates no grant of immunity. The gui~ty plea, 

however, is not a waiver of the privilege concerning other 

crimes, even those based on the same set of facts. To 

question a person who pleads guilty to a crime, immunity 

must be granted if the testimony could provide evidence 

60Kastigar v. United States, 406 U.S. 441, 461 (1972): ~ee 
alsoln re Liddy, 506 F.2d 1293 (D.C. Cir. 19?4)., A s7mllar 
rule obtained under the old federal transactl0n lmmunlty 
statutes. See, ~., Katz v. United States, 389 U.S. 347 
(1967). - ,. 

6I In re Bonk, 527 F.2d 120 (7th Cir. 1975). 

62united States v. Laca, 499 F.2d 922 (5th Cir. 1974); pnited 
States v. Wilson, 488 F.2d 1231 (2d Cir. 1973); rev'd~ 421 
U.S. 309 (1975) (defendant entit17d on~y to res7ntenclng 
by a judge who is unaware of the lmmunlzed testlmony). 

63In re Lysen, 374 F. Supp. 1122 (N.D. Ill. 1974). See also 
Katz v. United States, 389 U.S. 347 (1967) (transaction 
immunity grant). 
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that could be used in another prosecution for either a 

f d 1 t t ' 64 e era or s a e crlme. 

VIII. Federal Immunity--Non'-Testimonial Evidence 

... 

"35 18 U.S.C. §6002 provides that "no testimony or other 

information" compelled under the immunity grant may be 

used against the witness. 18 U.S.C. §600l(2) states that 

"other information" includes any "book, paper, document, 

record, recording, or other material." The legislative 

history indicates that "other information" is to i.nclude 

all information "given as testimony."65 

,/36 The ~'given as testimony" qualification on immunity 

is consistent with Supreme Court decisions that some evidence 

is not testimonial, but real, and thus is not entitled to 

the privilege against self-incrimination. The privilege 

is only to protect against compulsion of the accused's 

communications and not compulsion which makes the accused 

64united States v. Stephens, 492 F.2d 1367 (6th Cir~, 
~- '1974); United States v. Seavers, 472 F.2d 607 (6th Clr. 

1973); In re Sadin, 509 F. 2d 1252 (2d Cir. 1975). 

65~. ReE. No. 61-1549, 9lst Cong., 2d Sess. 42 (1970) 
observes: 

Subsection (2) defines "other information" to 
include books, papers, and other materials. The 
phrase is used in contradistincti9n to oral testimony. 
It would include, for example, electronically stored 
information on computer tapes. Its scope is intended 
to be comprehensive, including all information given 
as testimony, but not orally. 
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f 1 h ' 1 'd 66 a source 0 rea or p YSlca eVl ence. Thus, even when 

given under a grant of immunity, any real or physical 

evidence which (under prevailing decisions) is not entitled 

to the protection of the Fifth Amendment privilege may be 

d ' , '1 ,67 use 1n a crlmlna proceedlng. The wise prosecutor, 

however, will avoid this issue altogether by obtaining all 

real and physical evidence in a non-immunizing context. 

IX. Federal Immunity--How Immunity is Conferred 

A. Statutory Immu.nity 

~37 When a witness refuses to give evidence on the basis 

of his privilege against self-incrimination, he may be 

compelled to testify under an order of immunity, as provided 

660n this basis it has been held that a witness-accused 
has no Fiftb Amendment privilege to refuse to: 

(1) exhibit his physical characteristics. Holt 
v. United States, 218 u.s. 245 (1910) (put on clothing 
to ascertain its fit)~ United States v. Wade, 388 U.s. 
218 (1967) (appear in line-up, perform movements, and speak 
certain phrases); 

(2) submit to standarized medical tests. Schmerber v. 
California l 384 u.s. 757 (l966) (taking blood samples); 

(3) furnish handwriting exemplars and submit to finger­
printing. Gilbert v. California, 388 U.S. 263 (1967 ); or 

(4) submit voice exemplars. United States v. Oionis2:o, 
410 u.s. 1 (1973). 

67This must be so since "[t]his statutory inwunity is 
intended to be as broad as, but no broac.~r than 'the orivilege 
against self-incrimination." ~. Rep. No. 91-617, gIst 
Cong., 1st Sessa 145 (1969). See also, United States v. 
Hawkins, 501 F.4d 1029 (9th Cir. 1974), cert. denied, 419 
U.s. 1079 (1974). 

• 
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in 18 U.S.C. §§600l-6005. Sections 6003-6riOS provide that an 

order may be issued even though the 't h Wl ness as not actually 

refused to testify, but the order does not become effective, 

under section 6002, until and unless there is a refusal 

grounded on the privilege against self-incrimination. 68 

"38 1. Court or Grand Jury Proceedings, Section 6003: 

Orders to compel the teF<tl'mony f ' -' 0 wltnesses or the production 

of information may be obtained prospectively from a district 

court by the United States Attorney, for the judicial district 

in which the proceeding l'S t b h o e .eld, "with the approval 

of the Attorney General, the Deputy Attorney General, or any 

designated Assistant Attorney General.~ The United States 

Attorney must indicate that in his judgment: 

1. The witness's testimony or information may be 
necessary to the public, interest; and 

2. The witness has refused or is likely to refuse 
to testify on the basis of his privilege against 
self-incrimination. 

The district court "shall issue" ' , an l~nunlty order upon 

receipt of such an application. The court is without 

discretion and its function l'S pllrely , , 69 mlnl.sterial. 

The judge cannot initiate an immunity order. 70 
Witnesses 

68united States v. Seavers, 472 F.2d 607 (6th Cir. 1973). 

69U ' d nlte States v. Leyv~, 5~3 F.2d 774 (5th Cir. 1975); 
In re Grand Jury Investlgatl.On, 486 F.2d 1013 (3d Cir. 
1973), cert. ~enied, 4~7 U.S. 919 (1974). The court also 
may not quest:on th7 Judgment of the United States Attorney 
~hat t~e testlmony lS necessary or that a refusal to testif 
lS probable. In re Lochi~, 497 F.2d 803 (1st Cir. 1974).y 

70 
For ~hat :eason, a defendant cannot demand that a judge 

g~~n; ~~w~~;tY(4t~ a,defense witness. Thompson v. Garrison 
, .... 0 t Clr.), cert. denied, 423 U.S. 933 (19~' 

U~lted States v. Aflstate Mortgage ;grp ., 507 F.2d 492 (7th 
Clr. 1974), ~~ denied, 421 U.S. 9 (1975) • 
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whom the government seeks to immunize have neither 

a right to notice and a hearing, nor standing to contest 

the immunity order. 7l Minor variations in procedure 

are permissible so long as all statutory procedu~al 

requirements are satisfied by the time of the hearing to 

t
. . 72 gran 1mmun1ty. 

2. Proceedings Before Administrative Agencies, Se~tion 
6004: 

Federal administrative agencies with power to issue sub-

poenas and take sworn testimony are empowered to issue 

immunity orders with the approval of the Attorney General. 

Since, however, the statute requires neither that the 

witness appear under subpoena nor that he testify under 

oath, absence of these factors should not render a witness's 

immunity ineffective. 73 Some agencies not covered by section 

6004 are,in other sections of the U.S.C. given power to 

7l .. u.nited States v. Leyva, 513 F 2d 774" 15th C· 1975) . _., _ 1r. ; 
tln1ted States v. Braasch, 505 F.2d 139 (7th eire 1974), 
cert. denied, 421 U.S. 910 (1975). 

72 The statute envisions a United States Attorney first 
obtaining the approval of the Attorney General, a Deputy, or 
a designated Assistant, and then proceeding to a district 
court for the issuance of an immunity order. In In re 
Di Bella, 499 F.2d 1175 (2d Cir. 1974), cert. denied, 419 
U.S. 1032 (1974), however, a Special Attorney, attached to 
ft Strike Force, sought Justice Department approval for an 
immunity order without the knowledge of the local United 
S~ates Attorney. Only at the hearing on -the application 
d-?-d the United States Attorney appear and sign the applica­
t10n for the order. The immunity order which issued 
was held valid since all of the statutory requirements 
were satisfied. 

73united States v. Weldon, 377 U.s. 95 (1964). ' 
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74 
grant immunity in connection with specific types of ~eports. 

~40 3. Congressional Hearings,Sect~on 6005: 

The Houses of Congress and their committees may initiate 

a grant of immunity. A "duly authorized representative" 

of the House or the committee must apply to a United States 

district court and show: 

1. 'rhe House or committee has approved the request 
for an immunity order by an affirmative vote of 

a. a majority of the "members present" of the 
House, or 

b. two-thirds of the full membership of the 
committee; and 

2. That the Attorney General has been given at least 
ten days notice of au intention to request an 
immunity order. 

Here, unlike Sections 6003 and 6004, the Attorney General 

has no veto, but he may [under Section 6005(c)] delay the 

issuance of an order for up to twenty days from the date 

of the request. The court, again, has no discretion to pass 

on the necessity or wi~dom of the requested grant of immunity.75 

74For example: Environmental Protection Agency (records 
relating to the distribution of certain poisons) 7 U.S.C. 
§135c(1947); Department of Health, Education and Welfare 
(records concerning interstate shipments of hazardous 
substances) 15 U.S.C. §127 (1970); Commissioner of Immigration 
and Naturalization (records pertaining to the keeping 
of an alien woman for immoral purposes) 18 U.S.C. §2424 (1948); 
Food and ,Drug Administration (records concerning intp.rst,ate 
movement of food, drugs, devices, and cosmetics) 21 U'.S.C. 
§373 (1970). 

75The courts have, however, indicated some willingness 
to let the ,procedure of application serve as 

• • • a sort of declaratory judgement proceeding 
not on the wi~dom of conferring immunity. or not, but 
on the question of constitutional jurisdictions of 
Congress over the inquiry area, statutory (or resolu­
tion) jurisdiction of the particular agent of Congress 
over the inquiry, and relevance of the information 
sought t~ the authorized inquiry. 

Application of the Senate Select Committee on Presidential 
Campaign Activities, 361 F. SUppa 1270, 1278 (D.d. D.C.' 1973). 

E.35 
1 
t 



B. Constitutional Immunit~ 

1141 1. Indicted Witness, 

In the federa,l system, when the government calls an indicted 

defendant before a grand jury and interrogates him ~oncerning 

the subject matter of the cri~e for which he already 

stands formally charged, there must be an intentional and 

knowing waiver of the privilege against self-incrimination 

by the defendant. otherwise, the testimony and its fruits 

d 't h' 76 may not be uta agal.ns l.m. 

~42 2. Unindicted Witness 

Even absent a statutory grant of immunity, a defendant may 

be entitled to constitutional immuni \':.y in the form of 
77 

suppression of his incriminating testimony. Bas~d 

directly on the Fifth Amendlhent ~ s prohibition of compulsion 

of a witness to testify against himself, this immunity is 

held, however, to apply only to situations similar to that of 

the Miranda case. That is, even absent an assertion of the 

privilege~ r....ny incr,iminating testimony will be barred from 

use against the defendant only if, when given, the defendant 

d ' 1 ' t' 78 As a rule was the object of custo 1a 1nterroga 10n. , 

76united States v. Calandra, 414 U.S. 338, 345-46 (1974); 
United States v. l~andujano, 425 U.S-. 564' (19:]6) ~ 

77See , ~., Miranda v. Arizona, 384 U.S. 436 (1966). 

78Garner v. United States, 424 U~S.' 648 (1976); United States 
v. Mandujano, 425 U.S. 564 (1976). See also United States 
v. Luther, 521 F.2d 408 (9th Cir.1975); United States ex. 
re1. Sanney v. Montayne, 500 F.2d 411 (2d Cir.), cert. 
denied, 419 U.S. 102'7 (1974); State v. Hall, 421 F.2d 
540 (2d Cir.), cert. denied, 397 U.S. 990 (1969). 
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therefore, when an unindicted witness is called before a 

grand jury, if he reveals information instead of claiming 

his privilege, he has lost the benefit of the privilege. 79 

The privilege must be asserted, the rationale generally 

being that a subpoena to testify is insufficient government 

"compulsion" to bring the privilege against self-incrimination 

automatically into play.SO The Supreme Court case of Garner v. 

79Garner v. United States, 424 U.S. 648, 653 (1976), citing 
United States v. Kordel, 397 U.S. 1 (1970). The Court 
said, how~ver, that this principle frequently has been 
recognized in dictum, citing Maness v. Meyers, 419 U.S. 
449 , 466 (1975); Rogers v. United States, 340 U.S. 367, 
370-71 (1951); Smith v. United States, 337 U.S. 137, 150 
(1949); United States v. Monia, 317 U.S. 424,427 (1943); 
Vajtauer v. commissioner of Immigration, 273 U.S. 103, 112-13 
(1927) • 

80 In Garner, supra, note 79, the Court said at 654: 

These decisions stand for the proposition that, 
in the ordinary case, if a witness under compulsion 
to testify'makes disclosures instead of claiming the 
privilege, the Government has not "compelled" him 
to incriminate himself.9 

The Court I s footnote 9 at 654 reads: 

This conclusion has not always been couched in the 
language used here. Some cases have indicated that a 
non~laiming witness has "waived" the privilege, see, 
~., Vajtauer v. ,Co~fiissioner of Immigration, 2~ 
U.S. 102, 113 (1927). Others have indicated that such 
a witness testifies "voluntarily," see, ~., Rogers 
v. United States, 340 U.S. at 371. Neither usage 
seems analytically sound. The cases do not apply a 
"waiver" standard as that term was used in Johnson 
v. Zerbst, 304 U.S. 458 (1938), and we recently have 
made clear that an individual may lose the benefit 
of the privilege without making a knowing and intelli­
gent waiver. See Schneckloth v. Bustamonte, 412 
U.S. 218, 222-227, 235-240, 246-247 (1973). Moreover. 
it seems desirable to reserve the term "waiver" in ' 
these cases for the process by which one affirmatively 
renounces the protection of the privilege, see, ~., 
Smith v. United States, 337 U.S. 137, 150 (1949). 
The concept of ~'voluntariness" is re'lated to the con­
cept of "compulsion." But it may promote clarity to 
use the latter term in cases where disclosures are 
required in the face of a claim of privilege. • • • 
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United States,8l restating these principles, involved. the 

assertion of the privilege in the context of a voluntarily 

filed tax return. Significantly, the Court said: 

• the rule that a witness must claim the 
privilege is consistent with the fundamental 
purpose of the Fifth Amendment--the preservation 
of an adversary system of criminal justice •. See 
Tehan v. Shott, 382 U.S. 406, 415 (1966). That 
system is undermined when a government deliber­
ately seeks to avoid the burdens of independent 
investigation by compelling self-incriminating 
disclosures. In areas where the government 
cannot be said to be compelling such information, 
however, there is no such circumvention of the 
constitutionally mand~ted policy of adversary 
criminal proceedings. 82 . 

~43 A prosecutor has discretion as to when to charge a 

putative defendant with a crime. Suppose the putative 

defendant, not yet indicted, were subpoenaed before the 

grand jury and, without asserting his privilege against 

self-incrimination, unwittingly gave incriminatory testi-

mony. Under the general federal rule, since there was no 

constitutional "compulsion," that testimony may be used 

against that defendant. Yet it can be argued that the 

witness has beE.n compelled to incriminate himself. 

,,44 Nevertheless, when the Supreme Court was faced with 

d
. 83 a closely related issue, in United st~tes v. Man u]ano, 

it followed the traditional approach. There, Mandujano 

was subpoenaed before a grand jury investigating local 

81 424 U.s. 648 (1976). 

82 Id • at 655-56. 

83'425 U.s. 564 (1976). 
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narcotics traffic as a result of information concerning 

his attempted sale of heroin to an agent. He was warned 

by the prosecutor: he need not answer incriminating 

questions, all other questions must be answered truthfully 

on pain of perjury charges, and he could have a lawyer, 

though not inside the grand jury room. Later, Mandujano 

was charged with perjury for admittedly false statements 

made to the grand jury about his involvement in the attempted 

heroin sale. Reversing the Fifth Circuit, the plurality 

opinion held thali:. f·Uranda warnings need not be given a 

grand jury witness called to testify about criminal 

activities in which he may have been personally involved. 

It was held, therefore, that the failure to give such 

warnings is no basis for having the false statements 

suppressed in the subsequent prosecution of the witness 

for perjury based on those statements. 

~45 Part of this holding in the plurality opinion was 

unnecessary to the decision of the case. Even if th~~ sub­

poena to a putative defendant were held bo be "compuhdon," 

thereby protecting by constitutional immunity all statements 

from use against th'e witness, perjurious statements would 

84 not be so protected. with this principle, the four con-

curring justices85 agreed. The implication of the holding 

that no Miranda warnings were required before grand jury 

testimony of a putative defendant were taken is unnecessary 

84See discussion of perjury in this memorandum, S3A, supra. 

85Brennan, J., joined by Marshall, J. filed a separate 
concurring opinion. Stewart, J., joined by Blackmun, J. 
also filed a separate concurring opinion. 
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to the result, is far-reaching, and was not approved of by 

the four concurring justices. The implication is 1;hat the 

compulsion exerted over a putative defendant when subpoenaed 

before a grand jury is constitutionally insufficient to 

bring the Fifth Amendment privilege to bear. Hence, if 

he does not affirmatively assert the privilege his incrim­

inating statements may be used against him. In Mandujano's 

case, then, his testimony could be used not only for his 

perjury conviction but also at a trial for attempted sale 

of heroin. 86 

'146 All eight par'ticipating justices87 clgreed the testi­

mony should be used to prove perjury. The justices split 

evenly on whether testimony in these circumstances, absent 

perjury, should be otherwise used against the witness. 88 

A wise prosecutor, therefore, when calling a grand jury 

witness whom the prosecutor has probable c:ause to suspect 

committed a crime about which the w~tness will be asked to 

testify, will obtain an intentional waiver by the witness of 

his privilege against self-incrimination. 

86Indeed, Mandujano was convicted for attempting to distrib­
ute heroin. His grand jury testimony, however, was not 
utilized by the prosecution at the trial. Thus, Mandujano 
did receive a sort of immunity from the use of his state­
ments, except with regard to the perjury conviction. This 
outcome is consistent with that of a statut()ry immunity grant. 

87Justice Stevens took no part in the consideration or 
decision of the case. 

88J t' B . • db' h us 1ce rennan, ]01ne y Just1ce Mars all, argued 
that a putative defendant subpoenaed before a grand jury 
was under constitutional compulsion. In the! abRcnce of 
an intentional and intelligent waiver of the Fifth 
Amendment privilege by the witness, none of his testimony 
should be used against him; they also argued that the witness 
had the right to a lawyer inside the grand jury room. 
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x. New York Immunity--Generally 

A. Statutory Irnmunity--Transactional 

The basic definition of the scope of statutory 

immunity in New York appears in section 50.10 of the N.Y. 

Crim. Pro. Law (McKinney 1971) which provides: 

1. "Immunity." A person who has been a 
witness i~ a legal proceeding, and who cannot, 
except as otherwise provided in this subdivision, 
be convicted of any offense or subjected to any pen­
alty or forfeiture for or on account of any trans­
action, matter or thing concerning which he gave 
evidence therein, possesses "immunity" from any such 
conviction, penalty, or forfeiture. 1~ person who 
possesses such immunity may nevertheless be convicted 
of perjury as a result of having given false testi­
mony in such legal proceeding, and may be convicted 
of or adjudged in contempt as a result of having 
contumaciously refused to give evidence therein. 

This statutory immunity is "transactional"; a witness 

cannot be convicted of any crime "concerning which" he 

gives evidence under circumstances rendering a grant of 

immunity effective. This is true even if the state is able 

to prove his guilt by evidence obtained wholly independently 

of the immunized evidence. Althou.gh this type of immunity 

is broader than that necessary to protect the privilege 

against self-incrimination,89 'transactional immunity pre­

vails in New York. 90 

'148 To determine the exact scope of New York's statutory 

immunity, the critical question always is: how much must 

09 People v. La Bello, 24 N.Y.2d 598, 249 N.E.2d 412, 301 
N.Y.S.2d 544 (1969). New York's privilege against self­
incrimination is found in the New York Constitution, 
Article I §6. 

90Matter of Gold v. Menna, 25 N.y.2d 475, 255 N.E.2d 
235, 307 N.Y.S.2d 33 (1969). 
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a witness say about a crime to have given evidence 

IIconcerningll that crime, and thereby receiving total immunity? 

'149 The answer is: very little. In 1903, in ~ople ex:cal. 

Lewisohn v~ O'Brien,91 a leading deC'",ision, Lewisohn was 

questioned during the course of an. investigation of 

another's conduc.ting a gambling establishment at 

certain premises. Lewisohn was asked whether he had 

ever in his life been at that address. He refused to 

answer, but his subsequent conviction for contempt for 

such refusal was reversed. The court stressed that to 

invoke his constitutional privilege a witness need not 

be asked for an admission of guilt, but could refuse to 

supply any information which might constitute a link in 

an incriminatory chain of evidence. 92 

~50 The sc6pe of the implications of O'Brien is 

illustrated by People ex reI. Coyle v. Truesdell. 93 

One of the co-relators in that case, a grocer, appea~ed 

under subpoena before a grand jury investigating corrup­

tion in the purchase of foodstuffs by city relief officers. 

He was later indicted for bribery. Before the grand jury 

he gave his address" and when asked if that was his 

store or residence, he replie~ "residence and store both." 

In explaining why this testimony gave him immunity from 

the bribery charges, the court said: 

91176 N.Y. 253 p 68 N.E. 353 (1903). 

92176 N.Y. at 264-65, 68 N E 3 •• at 56. See also People 
ex reI. Taylor v. Forbes., 143 N.Y. 219 (1E9~ 

93 
259 App. Div. 282, 18 N.Y,S.2d 947 (2d Dept. 1940). 
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Thus it was established that he had a store at 
11101 Liberty Street.1I It is quite conceivable, 
in the light of the nature of the charge, that 
witnesses would be called to testify that 
directions were given them, attributable to 
[the allegedly corrupt official] Sloan, to 
go to this store to secure commodities. By 
this testimony, the appellant admits that it i$ 
his store. This may very well be a link in the 
chain of proof against him. 94 

The implicit premis(~ is that if the nexus beb,een solicited 

testimony and the crime with which the witness is later charged 

were sufficient to permit the witness, absent an immunity 

order, to refuse to respond on the basis of his .~onstitutional 

privilege, then the nexus is also sufficient to extend 

irnmunity to that crime if a response is compelled under 

an immunity order. 

~51 This standard presents vexing practical difficulties 

to a prosecutor. Whether evidence given 

by a defendant might constitute a link in the chain of evi-

dence tending to convict him of a particular 

crime ultimately depends on the degree of ingenuity a 

judge is prepared to use in fashioning a hypothetical 

chain. Fortunately, however, the courts have been loathe 

to indulge in liberal applications of the lIany linkll 

standard. A few months later the Second Department spoke 

again, saying: 

Relator testified to nothing before the grand 
jury except his name and address. Such evidence 
would not constitute a link in the chain of 
evidence against him. • . and did not entitle 

____ ~im to immunity.95 

94 Id . at 285-86, 18 N.Y.S.2d at 950. 

95 People ex reI. Bekoris v. Truesd~ll, 259 App. Div. 1091 
(2d Dept. 1~40). 
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,-
The result is that New York statutory immunity gives 

a witness "com,9lete immunity as to any and all crimes to 

which {his] testimony relate[s].,,96 

'153 In a grand jury proceeding, this immunity automatically 

protects any "responsive" answer by any witness; the witness 

need not assert his privilege before receiving immunity. 

B. Constitutional ImmunH:y--Testimonial 
97 

'154 As a matter of New York constitutional law~ use 

of incriminatory evidence compelled from a witness is for­

bidden. 98 Moreover, and in contrast to fe;dera1. law, when 

a "prospective defendant" or the "target of an investigation" 

is subpoenaed to testify before a 9rand jury, ~is testimony 

96In re Cioffi, 8 N.Y.2d 220, 226, 168 N.E.2d 663,665, 203 
N.Y.S.2d 841, 844 (1960); ~ ~ ~:D.ymous v:\A:noflymo~s, 
39 App. Div. 2d 536, 331 N.Y.S.2d 144 (lst Dept. 19?2). 
In the recent case of people v~ McFarlan, 52 App. Dl.v. 2d 
112 (1st Dept. 1976), re~'dl 42 N.Y.2d 896, 366 N.E.2d 1357, 
397 N. Y .S.2d 1003 (197,7) ,"a nElW limitation on the broad scope 
of transactional immunity was added. The witness had been 
indicted on drug charges for sales in June 1974. She was 
later called before a different grand jury investigating 
a murder occurring in December 1974. While testifying, 
she blurted out statements about the drug arrest. In denying 
motion to dismiss the indictment on the drug sales, the 
First Department said immunity did not extend to her indict­
ment since the answer was "unresponsive" to the question. 
The court went on to say, however; that her statemerlt ("I 
sold drugs in the past") does not c,onfer immunity "since , 
the relationship between that statement and the 'trans~etl.on, 
matter or thing' for which defendant seeks immunity is not 
a substantial one ••.. The admission of illegal activity 
by the defendant did not specifically relate to the crimes 
charged and inununity, therefore, did not obtain." The Court 
Appeals, however, reinstated the order of the Supreme Court 
granting transactional immunity to the witness. 

97 N. Y. Const. art. I, § 6 (1974). 

98~ple v. Steuding, 6 N.Y.2d 214, 160 N.E.2d 468, 189 
N.Y~S.2d 166 (1959). 
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is automatically protected by consti t.utional imrnuni ty. 99 

He need not assert his privilege against self-incrimination 

affirmatively since the subpoena itself is deemed sufficient 

~compulsion" to raise the privilege. 100 

This automatic immunity is testimonial, however, and 

does not have the breadth of the statutory t.ransactional 

immunity.lOl It prohibits the direct and indirect use 

of the. compelled testimcmy. The burden of proving non-use 

of the tainted evidence is on the prosecution. 102 

'156 Questions relatingc::o' tOile sc;ope of test.imonial immunity 

in New York will probably deve1;:>p along lines similar to 

99people v. Avant, 69 Misc.2d 445, 330 N.Y.S.2d 20l~ 
rev'd., 39 App. Div.2d 389, 334 N.Y.S.2d 768, r~v'd., 33 
N.Y.2d 265, 307 N.E.2d 230, 352 N.Y.S.2d 161 (1973); People 
v. Laino, 10 N.Y.2d 161, 176 N.E.2d 571, 218 N.Y.S.2d 647 
(1961), appeal dismissed, cert. denied, 374 u.s. 104 (196l)~ 
People v. Waterman, 9 N.Y.2d 561, l75-N.E.2d 445, 216 N.Y.S: 
~d 70, 90,A.L.R.2d 726 (1961). For a case disti~guishing 
prospectl.ve defendant" from mere witness, see People v .. 

Yonkers Contracting Co., 24 App. Div.2d 64r;-262 N.Y.S.2d 
298 (2d Dept. 1965), modified on other grounds, 17 N.Y.2d 
322, 217 N.E.2d 829, 270 N.Y.S.2d 745 (1965). 

100u 't d S . 1 ' nl. e tates ex re • ,La.lno v. Warden of Wallkill Prison, 
246 F. Supp. 72 (S.D.N,,!t. 1965), aff'd., 355 F.2d 208 (2d 
Cir. 1966). This case interpreted the New York constitutional 
privilege against self-incrimination. 

101 •. , 
People v. Avant, 33 N.Y.2d 265, 307 N.E.2d 230, 352 N.Y. 

S.2d 161 (1973); In People v. Laino, 10 N.Y.2d 161, 173, 
176 N.E.2d 571, 578, 218 N.Y.S.2d 647, 657 (1961), the court 
said: 

Complete immunity from ~rosecution may be obtained 
by a prospective defendant, or any witness, 'on1y by 
strict compliance with the proceduca1 requirements 
of our immunity statutes. . 

102people v. Yonkers Contracting Co., 24 App. Div.2d 641, 
262 N.Y.S.2d 298, modified on other grounds, 17 N.Y.2d 322, 
217 N.E.2d 829, 270 N.'Y.S.2d 745(1966). 
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103 federal law. 

XI. New York Immunity--Effect on Other Jurisdictio~s 

A. Prosecution in Another State 

1,57 New York courts long held the view that: 

••. a witness may be compelled to answer in a 
state proceeding, as long as the i~junity granted 
by the state protects against prosecution un~eT. 
its laws, even though it may not protect aga1nst 
prosecution by the federal government or by another 
state. l04 

The United States Supreme Court,in Murphy v. Waterfront 

Commission of, New York Harbor,105 held, however, that any 

testimony given under a grant of immunity by one state will 

be afforded use immunity status in any subsequent federal 

~ ) t' 106 (and, by implication, any other state prosecu 1on. 

103Federal immunity is based on an act of Congress, while 
New York testimonial immunity is based on the New York 
constitution. Nevertheless, since the federal statute 
was intended to be coextensive with the Fifth Amendment 
pri:vilege, the analogy will be strong: the Fifth Amendment 
privilege against self-incrimination and the New York 
constitutional privilege against self-incri~ination are 
identical. 

104people v. Riela, 9 ,App. Div.2d 481, 195 N.~~.S.2d 558 (3d Dept. 1959), 
rev'd. on other arounds, 7 N.Y.2d 571, 576, 166 N.E.2d 840, 
842, 200 N.Y.S.2d 43 1 45, reargument denied, 8 N.Y.2d 1008, 
169 N.E.2d 439, 205 N.Y.S.2d 152, cert. denied, 364 u.S. 
915, 

105378 u.S. 52 (1964). 

106Federal courts have interpreted Murphy, sU9ra at note 9, as 
providing use immunity, vis-a-vis other states, to testimony compelled 
under one state's immunity statutes. See, ~., United 
States ex reI. Catema v. Elias, ,449 F.2d 40 (3d Cir. 1971), 
rev'd. on other grounds, 406 u.s. 952 (1972). 
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B. Prosecution by the Federal Government 

As noted above, Murphy held that state witnesses who 

are cOr.lpelled to testify and incriminate themselves under 

a state grant of immunity automatically receive use 

immunity for their compelled testimony in federal prosecutions. 

c. Prosecution by a Foreign Sovereign 

,,59 The Supreme Court, in Zic,arelli v. New Jersey Investi­

gation commission,107 specifically declined to decide if 

the Fifth Amendment requires that a grant of immunity pro­

te~t a witness from foreign prosecution to be co-extensive 

with the privileeje against self-incrimination. The New 

. York courts also have not squarely faced this question. A 

108 'd' t post-Murphy decision by a lower court, however, 1n 1ca es 

that New York follows the majority view that a state's 

immunity statute need not protect against ~or~ign prosecution 

to be constitutional. 

XII. New York lmmunity--Effect of Non-Compliance with the 
Immunity A~;eement 

A. Perjury 

,,60 The definition of i~unity in Section 50.10 of N.Y .. 

Crim. Pro. Law (McKinney 1971) provides that a witness who 

perjures himself while testifying under a grant of immunity 

107406 u.S. 472 (1972). 

108people v. Woodruff, 50 Misc.2d 430, 270 N.Y.S.2d 838 
(5 Ct Dutchess County 1966). up. . 
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may be prosecuted for such perjury .. 109 

B. Contempt 

1161 If the. witness refuses to answer or evasively answers llO 

while under a grant of immunity, such testimony may be 

used against him in a future contempt prosecution. III 

It must first, however, be explained to the witness that he 

will receive immunity before a contempt prosecution will be . 

Possible. 112 A 't b Wl. ness may e tried fc)r perjury or contempt 

for statements made while testifying after having been 

granted constitutional use immunity for testimony illegally 

coerced. 113 While the witness would be afforded use 

109Ruskin v. Detken, 32 N.Y.2d 293, 298 ~.E.2d 101, 344 
N.Y.S.2d 933 (1973). Perjury is also not excused because of 
some defect in the proceedings in which the false testimony 
is given. People v. Ward, 37 App. Div.2d 174, 323 N.Y.S.2d 
316 (1st Dept. 1971). -

110Consistent aL""wers of "Don't remember" by a witness may 
constitute contempt. Second Additional Grand Jury of Kings 
County v. Cirillo, 16 App. 'Div.2d 605, 230 N.Y.S.2d 303, 
aff'd., 12 N.Y.2d 206, 188 N.E.2d 138, 237 N.Y.S.2d 709 
(1962) • 

11lMatter of Gold v. Mlenna, 25 N.Y.2d 475, 255 N.E.2d 235, 
307 N.Y.S.2d 33 (1969); this is the rule if answering violates 
the tenet~ of the wit~ess's religion, People.v. Woodruff, 
26 App. Dl.v.2d 236, 272 !\l.Y.S.2d 786, aff'd., 21 N.Y.2d 848, 
236 N.E.2d 159, 288 N.Y.S.2d 1004 (1966)~ee N.Y. 
Penal Law §2l5. 50 (3) (~1cKinney 1967) for the statutory 
definition of this contempt~ 

ll2people v. Mulligan, 29 N.Y.2d 20, 272 N.E.2d 62, 323 
N.Y.S.2d 681 (1971); -People v. Tramunti, 29 N,Y.2d 28, 
272 N.E.2d 66, 323 N.Y.S.2d 687 (1971); People v. Franzese, 
16 App. Div.2d 804, 228 N.Y.S.2d 644, aff'd., 12 N.Y.2d 1039, 
190 N.E.2d 25, 239 N.Y.S.2d 682 (1962). 

113 J' Ruscl.n v. Detken, 32 N.Y.2d 293, 298 N.E.2d 101, 344 
N.Y.S.2d 933 (1973). In this case two policemen were 
asked to, testify about incriminating matters. The 
prevailing rule in the police department was one similar 
to that held unconstitutional in Garrity v. New Jersey, 385 
u.s. 493 (1967). In t~is case, however, the constitutional 
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immunity for any crimes he revealed while testifying, he 

would receive no immunity .for the crimes of perjury and 

contempt. 

XIII. New York Imrnunity--Effect of Inconsistent Statements 
in Other Proceedings 

'162 There are no New York cases dealing with the effect 

of immunity where a witness testifies inconsistently on 

two occasions. Obviously, given two inconsistent statements 

under oath, where neither is immunized, a prosecution for 

perjury will be possible. Otherwise, the considerations 

already discussed regarding the federal system would seem 

to apply (~federal section, ",,15-22, supra). It should make 

no difference in the analogy that federal immunity is 

testimonial and New York immunity is transactional; perjury 

vi tia tes any ,immunity grant. 114 

XIV. Ne~ York Immunity--Apelicatio~ to Corporations, Associ­
atl.ons, and Partnershl.ps 

A. Corporations 

~63 New York case law holds that the privilege against 

113 (continued) 
objection was removed since the policemen, would have been 
granted immunity from use of their incriminatory testimony. 
The court reasoned that automatic immunity would not pro­
tect perjurious or contemptuous testimony. 

ll4The New York case on this point is People v. Goldman, 
21 N.Y.2d 152, 234 N.E.2d 194, 287 N.Y.S.2d 7 (1967). See 
also People v. Tomasello, 21 N;Y.2d 143, 234 N.E.2d 
28~ N.t.S.2d 1 (1967). 
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self-incrimination does not apply to corporations. 115 

When corporation, books and records are subpoenaed, it may not 

refuse to produce them on the basis of the privilege. Further, 

an officer or agent of the corporation may not refuse to 

produce corporate records on the ground that the disclosures 

in them might incriminate him. 116 A witness who does not 

have possession of the corporate records, however, cannot 

be compelled over a claim of privilege to answer questions 

seeking to elicit either the fact of possession or knowledge 

of the whereabouts of the records. 117 This body of common 

law was recently supplanted by a consistent statutory 

provision which applies to grand jury proceedings, in Section 

190.40(c) of N.Y. Crim. Pro. Law (McKinney 1975): 

1. Every witness in a grand jury proceeding must 
give any evidence legally requested of him regard­
less of any protest or belief on his part that it 
may tend to incriminate him. 

2. A witness who gives evidence in a gran,d jury pro­
ceeding receives immunity unless: 

(a) He has effectively waived such irr~unity pursuant 
to section 190.45; or 

(b) Such evidence is not responsive to any 
inquiry and is gratuitously given or 
volun'teered by the witness with knowledge 
that it is not responsive; 

(c) The evidence. given by the witness consists only 
of books, papers, records or other physical 
evidence of an enterprise, as defined in sub-

l15Bleakey V. Schlesinger~ 294 N.Y.3l2, 62 N.E.2d 85, 
46 N.Y.S.2d 508 (1945). 

l16 Id • Neither the officer nor agent receives immunity by 
virtue of the production of the records. 

l17people V. Gold, 7 App. Div.2d 739, 210 N.Y.S.2d 202 
(2d Dept. 1959). 
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division one of section 175.00 of the penal law, 
the production of which is required by a sub­
poena duces tecum, and the witnes~ do7s.not. 
possess a privilege against self-1ncr1m1n~t10n 
with respect to the production of such eV1den?e. 
Any further evidence given by the witn~ss ent1tles 
the witness to immunity except as prov1dea l.n 
subdivisions (a) and (b) of this section. 

B. Associations 

~/'64 Associations and unions, under case law, are treated 

the same as corporations. 118 In grand jury proceedings 

N.Y. Crim. Pro. Law 5190.40 is applicable to associations 

d 
. 119 an un1ons. 

C. Partnerships 

~65 In grand jury proceedings, partnerships will not be 

granted immunity :r'egarding their subpoenaed books and 

records under section 190.40 if they fit into 
• 11 120 

the statutory definition of lI enterpr1se. This defini-

tion raises the controversial lIentity versus aggregate II 

issue regarding partnerships. There are no New York cases 

llBId. See also Triangle publications v; Ferrare, 4.App. 
Div:2d 591, 168 N.Y.s.2d 128; People V. Adams, 183 M1SC. 
357, 47 N.Y.S.Zd 375, rev'd. 268 App. Div. 974, 52 N.Y.S. 
2d 575, aff'd. 294 N.Y. 819, 47 N.Y.s.2d 943, 62 N.E.2d 
244 (1944). 

l19N•y . Crim. Pro. Law 5190.40 (McKinney 1975) uses, the word 
lIenterprise,1I which is defined in N.Y. Penal Law §175.00 
(1) (McKinney 1967) as: 

• • • any entity of one or more person, c~rpora~e 
or otherwise, public or private, engaged 1n bus1ness, 
commercial, professional, industrial,.e~eemosynary, 
social~ political or governmental act1v1ty. 
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in point. It is quite conceivable ~hat a court faced with 

the issue would follow the federal procedure. A 

federal court looks to the characteristics of the particular 

partnership before it to determine whether the partnership 

more closely resembles a corporation, or whether it has 

121 no separate existence apart from the partners. 

xv. New York Immunity--Civil Liabilities 

1,66 The constitutional privilege against self-incrimina­

tion prevents the use of testimony, ob,tain~d from any wi t-. 

ness .by compulsion, in any proceeding which may result in 

the imposition of a criminal penalty or forfeiture on that 

witness. There is no constitutional right to refuse to 

give testimony which would merely expose the declarant 

122 to civil liability or social obloquy. The issue is 

not the nature of the proceeding or investigation in which 

the testimony is given, but rather the type of penalty or 

. b h t' 123 forfeiture to which the witness is exposed y t e tes 1.mony. 

l2lSee discussion supra in text at ",,26--28. 

l22people ex reI. Lewisohn v. O'Brien, 176 N.Y.253, 68 
N.E:353. (1903). In 1917, it was held that disbarment of 
a lawyer was not a criminal penalty, Matter of Rouss, 
221 N.Y.8l, 116 N.E. 782, rearg~ment denied, 221 N.Y. 
667, 117 N.E. 1083, cert. denied, 246 u.s. 661 (1917). 
See also In re Anonymous Attorneys, 41 N.Y.2d 506, 362 N.E.2d 
592, 393N.Y.S.2d 961 (1977)0 

l23The testimony protected is any which "might serve to 
facilitate the discovery of other circumstances sufficient 
to lead to conviction" People v. O'Brien, 176 N.Y. 253, 68 
N.E. 353 (1903). See also 'ChapleIl v. Chappell, 116 App. Div. 
573, 101 N.Y.S. 846 (4th Dept. 906); New York C.P.L.R. 
S 4501 (1963). 
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The key inquiry, then, in ascertaining whether a witness's 

testimony is privileged, is whether it may lead to a criminal 

or civil sanction. 

1'67 The decision of the first relevant case to reach 

the Court of Appea.ls was ambiguous. 124 The lower courts, 

however, have not given the concept of criminal penalty 

an expansive reading in this context. Thus, the possibility 

that adultery would be revealed, subjecting the witness to 

t t ' 1 d' 't 125 d ' a po en l.a l.vo'['ce SUl., or to eportatl.on for moral 

turpitude,126 did not trigger the witness's' privilege 

against self-incrimination. Punitive damages in civil 

actions are also heid non-criminal penalties. 127 In 1973, 

the Court of Appeals also held that dismissal from public 

1241 N' 3 n re l.castro, 05 N.Y. 983, 106 N.E.2d 63 (1952), 
involved a witness in a grand jury investigation who was 
grantedimrnunity from prosecution. Nevertheless, he refused 
to testify on the ground that his testimony might reveal 
h7 had filed fulsereturns, the fine for which the immunity 
d1.d not cover. The County Court convicted him of contempt, 
noting that the immunity statute "expressly grant[ed) 
immunity not only against prosecution, but also against 
the imposition of any penalty or forfeiture." This plainly 
intimated that the grant immunized the witness from the 
Tax Law fine. The Appellate Division affirmed in a brief 
memorandum decision, which did not specify whether the 
witness was obliged to answer because the fine was a criminal 
penalty (against which he had received immunity) or because 
t~e fine was a non-criminal penalty (susceptibility to 
which would not trigger his privilege against self­
in~r~mination). The Court of Appeals affirmed without 
op1.n1.on. 

125 
People v. Nowacki, 180 Misc. 100, 40 N.Y.S.2d 131 

(County Ct., Erie Co. 1943). 

126M t' h II' , es 1.C e 1. v. Mest1.chelli, 44 Misc.2d 707, 255 N.Y.S. 
2d 185 (Supreme Ct., Nassau Co. 1964). 

127 
People v. Ferro, 66 Misc.2d 752, 322 N.Y.S.2d 354 

(Criminal Ct., New York Co. 1971). 
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.. ~ .. 128 , 
employment is not a criminal penaJ.t::y, sayl.ng: 

[T)he State may compel any person enjoying a 
public trust to,accoun~ for,his activities and 
may terminate h1s serV1ces 1f ~e r 7fuses,to 
answer relevant questions, ,or Lurn1shes 1n~or­
mation indicating that he 1S no longer ent1tled 
to public confidence. l29 

XVI. New York Immunity--Effect on Prior Convictions 

,,68 The privilege against self-incrimination does not 

protect a witness from being compelled to give incriminat~ng 

evidence if the criminal sanction is not applicable. This 

is true whether the criminal sanction is not applicable 

because it ha~ already been applied (i.e., the witness 

was convicted and sentence~ or by the running of the 

statute of limitations. A witness so situated need not 

be granted immunity before being compelled to testify. 

,,69 Because of the plethora of statutory offenses and 

since the statutory immunity extends to any crime concerning 

which ~he witness testified,130 a wise witness will assert 

his privilege and request immunity. The factual web in 

which the crime for which he was convicted occurred 

likely includes various other crimes. Hence, he may make 

l2Speople v. Avant, 33 N.Y.2d 265, 307 N.E.2d 230, 352 N.Y.S. 
2d 161 (1973). 

129 33 N~Y.2d 265 at 271, 307 N.E.2d 230 at 233, 352 N.Y.S. 
2d 161 at 165. 

l30 In re Cioffi, 21 Misc.2d 808, 192 N.Y.S.2d 754 (County 
Ct., Kings Co. 1959), aff'd., 10 App. Div.2d 425, 202 N.Y.S.2d 
26 (2d Dept.), aff'd., 8 N.Y.2d 220, 168 N.E.2d 663 (1960). 
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a good argument that his privilege indeed does apply. Under N.Y. 

Crim. Pro. Law §190. 40 (McKinney 1975), if th~l witness i.s called 

before a grand jury, he need not assert his privilege to 

receive transactional immunity. In any other context, 

however, unless he is a "prospective defendant," he must 

assert his privilege to receive constitutional immunity for 

his subsequent testimony~ Constitutional immunity, moreover, 

is only "use" immunity.131 

XVII. New York Immunity--Non-Testimonial Evidence 

,,70 New York case law reflects the rule that "the privilege 

against self-incrimination applies only to evidence of a 

testimonial or communicative nature obtained from the 

defendant himself.,,132 

,,71 The immunity statute 1 however, read literally, affords 

far broader protection. Immunity is granted in N.Y. Crim. 

Pro. Law §50.10 (McKinney 1971) against conviction for any trans­

action, matter,or thing concerning which the witness 

"gives evidence" (emphasis added)~ Moreover, in grand jury 

133 
proceedings, any "evidence" produced by the witness when under 

subpoena, affords him automatic transactional in~unity. 

Logically, then, if a witness is subpoenaed before the 

grand jUl:y and asked to furnish handwriting exemplars, or 

131 See People v. Avant, 33 N.Y.2d 265, 307 N.E.2d 230, 
352 N.Y.S.2d 161 (1973). 

132 People v. Damon, 24 N.Y.2d 256, 261, 247 N.E.2d 651, 653, 
299 N.Y.S.2d 830, 834 (1969). 

~ 133Referring to N.Y. Crim. Pro. Law §50.l0 (McKinney·1971). L ___ " "_"" E. 55 



fingerprints, he will automatically receive an "inununity 

bath," even though such non-testimonial evidence is not 

protected by the constitutional privilege. 

'/ 72 The 134, very narrow exceptl.Oll to this inununity for non-

testimonial evidence is N.Y. Crim. Pro. Law §190.40(2) (c) 

(1975). This sUbsection excepts "books, papers, records, 

or other physical evidence of an enterprise" produced 

under subpoena before a grand jury.135 Thus, the individual 

who merely produces and identifies sur.h physical evidence 

should not receive,immunity; any other testimony elicited 

from the witness, however, means automatic irnmuni ty for -that 

't 136 Wl. ness. 

,,73 A possible solution to this dilenuna was recently 

tried by two prosecutors. In Matter of Alphonso c~137 

and in Matter of the District Attorney of Kings County 

135 v. Angelo G!.I two pro:;secutors avoided granting an "irnmunity 

bath" to witnesses who were, nevertheless, forced to produce 

non-testimonial evidence. In Alphonso, the district attorney 

moved for and obtained an order directing a witness (for 

l34C! NY' ~ •• Crl.m. Pro. Law §190.40 (Mc~inney 1975) (practice 
cornmentary). See also People v. Breindel, 73 Misc.2d 734, 
342 N.Y.S.2d 428 (Sup.' Ct., New York Co. 1973). 

135 Presumably, the legislature could l'J.)t have thought 
this addition necessary unless it believed the former 
immunity statute included such evidence. 

136 N.Y. Crim. Pro. Law §190~40 (McKinney SUppa 1975) (practice 
commentary) . 

13750 A ' pp. Dl.v.2d 97 (1st Dept. 1975), appeal dismissed, 
38 N.Y.2d 923 (1976). 

13848 App. Div.2d 576 (2d Dept. 1975), appeal dismissed, 
38 N.Y.2d 923 (1976)~ 
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whom there was no probable cause for a crime) to appear in 

a line-uPi in Angelo, during an investigation for falsely 

reporting motor vehicle accidents involving crimes of 

fraud and forgery, the dist~ict attorney obtained an order 

d
' , , 139 
,~rectl.ng a Wl. tness to produce a handwriting sample. 

On appeal of the orders, the two departments of the Appellate 

Division gave opposing holdings. The Court of Appeals 

dismissed the appeals, stating that the orders sought by the 

district attorneys and granted by the lower courts were 

not appealable. 

'/74 Until the New York courts hand down more definitive 

decisions in this area, a firm judgment of what the law is 

and what the practical procedure ought to be, cannot be made. 

XVIII. New York Immunity--Ho~.Inununity i~ Conferred 

A. Statutory Immunity 

1. Grand Jury Proceedings 

,/75 Under N.Y. Crim. Pro. Law §190.40 (HcKinney 1975) 

every witness called before a grand jury automatically 

receives transactional immunity for ~ny crimes disclosed 

by any responsive answer to questions put to him.
140 

When 

139 Matter of Alphonso C., supra note 137; Matter of the 
District Attorney of Kings County v. Angelo C., supra note 
138. -~ 

l40Th " '" l' . , . e responsl.~e l.ml.tation is to prevent a sophisticated 
~l.tness fr0!D c0!Dl.,ng b,efore a grand jury and blurting out 
~rrel~vant l.ncrl.ml.natl.ngstatements in the hope of receiving 
;~~~nl.t¥ from prose~ution,for thos~.crimes. The responsiveness 
~~ml.tatl.on was uphe~d agal.nst a vOl.o-for-vaguenesschallenge 
~n People v. Breindel, 73 Misc.2d 734, 342 N.Y.S.2d 428 .(SUp. 
Ct. New York Co. 1973). 
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a ~itness merely delivers and identifies dbooks, papers, 

recorda, or other physical e~idence of an enterprise" 

, . 141 that witness receives no lmmunlty. 

'176 A grand jury witness may waive immunity. 

2. Other_ Proceedings 

~177 In all ot,her "legal proceedings," to receive, immuni ty 

a witness must refuse to answer on the basis of his pr,%.vilege 

~gainst self-incrimination, be advised he will receive 

imrnuni ty, and be ordered to answer by an au,thority cornpe:tent.· 

to confer immunity. N.Y. Crim. Pro. Law §50.20 (McKinney 1971). 

~78 Section 50.20(2) (a) further provides 

that only a person expressly declared by statute to be a com­

petent authority in such "legal proceedings" may confer 

immunity. The statutory authorization to confer immunit.y 

in non-grand jury criminal proceedings is contained in 

section 50.30 which empowers "the court" to confer 

immunity when requested by the district 

attorney or assi:S1i:itilt district attorney. uThe court II refers 

to the court before which Jehe proce~ing occurs, and it 

.142 , '1 t 143 includes the supreme court:"" an.ti.lower level crlmlna. cour s. 

1179 The Attorney General has immunity powers in certain 

14lN. y • Crim. Pro. Law §190.40(2) (c) (Supp. 1975). 

142P€fJPle v. Kozer, 33 App" Div.2d 617, 304 N.Y.~~2d 793 
(3d Dept. 1969). 

143As 'defined in N.Y. Crim. Pro. Law S10.l0(3) (1971). 
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situations.l~~ Additionally, a number of administrative 

and investigative agencies have power to grant immunity 

f h ' d' 145 d t" in the course 0 t. elr procee lngs. Un er cer aln Clr-

f 'I t" t 146 cumstances, a aml y court may gran lmmunl y. 

B. Constitutional Immunity 

'180 Consti tutional immunity in New York is testimonial. 

In any proceeding other tha,n a grand jury proceeding, the 

witness must, to receive immunity, assert his privilege 

against self-incrimination before he testifies. A "prospec­

tive defendant," however, receives automatic constitutional 

, t t 'f' 147 irnmunlty upon es 1 ylng. 

l44see , ~.t ~.Y. Bus. corp. Law §l09(7) (1971) (special 
proceedings pertaining to corp9rations); N.Y. Bus. Corp. 
La.w §343 (l97l) (antitrust investigations). 

145see , e.~, N.Y. Unconsol. Laws §750l (1958) (the Commission 
of Investigation); N.Y. Const. art. VI§22(f) (1962) (the 
Court on the Judiciary); N.Y. Legis. Law §62-b(1971) (joint 
legislative committees); N.Y. Environmental Conservation 
Law S7l-0503 (1972) (the Environmental Conservation 
Department); N.Y. Unconsol. Law §997l(n) (1970) (the Waterfront 
Commission); N.Y. Exec. Law §436 (1971) (the Bingo Control 
Commission); N.Y. Unconsol. Laws §§8586(7) f 8608 (1971) 
(the division of housing and community renewal and city 
housing rent agencies). 

l46 In a family court hearing to decide (1) whether a case 
should be tran~ferred to a criminal court, or (2) what 
action is appropriate in a case transferred from a criminal 
court~ the court has power to grant testimonial immunity 
for a'ny subsequent criminal court, proceeding. This is the 
only statutory provision ,for testimonial immunity in New 
York, N.Y. Family Ct. Act §1014(d) (1970). 

l47people v. Steudi!!2., 6 N.Y.2d 214, 160 N.E.2d. 468, 189 
N.Y.S.2d 166 (1959). 
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C. Waiver of Immunity 

~81 As noted above, witnesses in grand jury proceedings 

receive immunity automatically, unless a written waiver is 

executed in accordance with N.Y. Crim. Pro. Law §190.45 (r.1cKinney 

1975). Once such a waiver has been validly executed it may not 

be withdrawn. 148 The waiver also retains its effectiveness 

vis-a-~ the grand jury before which it was sworn as long 

as that grand jury does not embark on a wholly new inves­

tigation. 149 

1,82 When a person is requested to sign a waiver of immunity 

he has a right to confer with counsel before deciding, and 

he must be informed of this right; otherwise the waiver 

is ineffective under section 190.45(2). 

The failure of a purported waiver would simply allow the 

statutory transactional immunity to become effective."150 

,'83 Subsection 4 of N.Y. Crim. Pro. Law §190.45 makes 

provision for a waiver of immunity with subject-matter 

limitations: 

If a grand jury witness subscribes and swears 
t~ ~ waive: of.immunity'upon a written agreement 
w~tn the ~1~tr1ct attorney that the interrogation 
w1l1 be l1ffi1ted to certain specified subjects, matters 
or areas of conduct, and if after the commencement 
of his testimony he is interrogated and testifies con­
cerning another subject, matter or area of conduct 
not included in such written agreement, he receives 
immunity with respect to any further testimony which 
he may give concerning S'uc~ other subject, matter or 
area of conduct and th~ wa1ver of immunity is to that 
extent ineffective (emphasis added). 

148 
Bohland v. Markewich, 26 App. Div.2d 545, 270 N.Y.S.2d 

817 (2d Dept. 1966) •. 

149 
People ex reI. Hofsaes v. Warden of City Prison, 302 

N.Y. 403, 98 N.E.2d 579, 100 N.Y.S.2d 478 (1951). 

150 
People v. Avant, 33 N.Y.2d 265, 272, 352 N.Y.S.2d 

161, 166, 307 N.E.2d 230, 233 (1973). 
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~84 The one lower court that considered the problem of the 

. witness's capacity to waive immunity held that a minor 

. . t 151 does not have the power to wa1ve 1 . 

,,85 Evidence given under a grant of full tran$actional 

immunity may be used against the witness in subsequent 

perjury or contempt proceedings concerning that testimony 

under N.Y. Crim. Pro. Law 550.10. A fortiori, evidence 

given under an invalid waiver of immunity is subject to the 

1 · 't t' 152 same 1m1 a 1on. 

XIX. New Jersey ImmunitY'--General1y 

The privilege against self-incrimination, traditionally 

part of New Jersey's common law,153 is now found in N.J. 

Stat. Ann. §2A:84A-18 (West 1960): 

• • • • a matter will incriminate (a) if it 
constitutes an element of a crime against 
this State, or another State or the United 
States, or (b) is a circumstance which 
with other circumstances would be a basis for a 
reasonable inference of the commission of such 
a crime l or (c) is a clue to the discovery of a 
matter which is within clauses (a) or (b) above; 
provided, a matter will not be held to incriminate 
if it clearly appears that the witness has no 
reasonable cause to apprehend a criminal prosecution. 
In determining whether a matter is incriminating 
under clauses (a), (b) or (c) and whether a 
criminal prosecution is to be apprehende~, 

l51In re DeGa~lia, 54 Misc.2d 423, 282 N.Y.S.2d 627 
(Fam11y Ct., estchester Co. 1967). 

l52people v. Goldman, 21 N.Y.2d 152, 234 N.E.2d 194, 
287 N. Y • S • 2d 7 (1967). 

l53State v. Jamison, 64 N.J. 363, 316 A.2d 439 (1974); 
State v. Fary, 19 N.J. 431, 117 A.2d 499 (1955). 
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other matters in evidence, or disclosed in argument, 
the implications of the question, the setting in 
which it is asked, the applicable statute of 
limitations and all other factors, shall be 
taken into cqn~ideration. 

N.J. Stat. Ann. §2A:8~A-i~-{t960) f111s out the definition 
by listing exceptions: 

Subject to Rule 37, every natural person has a 
right to refuse to disclose in an action or to 
a police officer or other official any matter that 
will incriminate him ~r expose him to a penalty 
or a forfeiture of his estate, except that under 
this rule: 

(a) no person has the privilege to refuse to 
submit to examination for the purpose of discovering 
or recording his corporal features and other 
identifying characteristics or his physical 
or mental condition; 

(b) no person has the privilege to refuse to 
obey an order made by a court to produce for use 
as evidence or otherwise a document, chattel or other 
thing under his control if some other person or 
a corpo.ration or other association has a superior 
right to the possession of the thing ordered to be 
produced; 

ec) no person has a privilege to refuse to disclose 
any matter which the statutes or regulations governing 
his office, activity, occupation, profession or 
calling, or governing the corporation or association 
of which he is an officer, agent or employee, require 
him to record or report or disclose except to the 
extent that such statutes or regulations provide 
that the matter to be recorded, reported or dis­
closed shall be privileged or confidential; 

(d) subject to the same limitations on evidence 
affecting credibility as apply to any other witness, 
the accused in a criminal action or a party in a civil 
action who voluntarily testifies in the action upon'the 
merits does not have the privilege to refuse to dis­
close in that action, any matter relevant to any 
issue therein. 154 

154The "Rule 37" referred to is N.J. Stat. Ann. §2A:84A-
29 (West 1960) which allows waiver of the privilege. 

A person waives his right or privilege to refuse 
to disclose or to prevent another from disclosing a 
specified matter if he or any other person while the 
holder thereof has (a) contracted with anyone not to 
claim the right or privilege or, (b) without coercion 
and with knowledge of his right or privilege, made 
disclosure of any part of the privileged matter or 
consented to such a disclosure made by anyone. 
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Thus, this statutory privilege is much the same as the federal 

privilege as this provision has been interpreted by the courts. 

Indeed, a requirement of "compulsion" by the stale is held to be 

. l' d' th 1 f' .. . d f' " 155 1mp 1e 1n e se -1ncr~m1nat1on e 1n1t10n. 

A. Criminal Proceedings Before a Court or Grand Jury-­
Statutory Testimonial I~munity 

~87 Of course, where there is no privilege, 

no immunity is necessary. When the privilege is invoked, 

immunity may be granted pursuant to N.J. Stat. Ann. §2A: 

81-17.3 (Nest 1960): 

Order Compelling Person to Testify or Produce 
Evidence; Immunity from Use of Such Evidence; 
Contempt 

In any criminal proceedin~before a court or 
grand jury, if a person refuses to answer a 
question or produce evidence of any other kind .'-----, 

154 (continued) 
A disclosure which is itself privileged or 

otherwise protected by the common law, statutes or 
rules of court of this State, or by lawful contract~ 
shall not constitute a waiver under this section. The 
failure of a witness to claim a right or privilege 
with respect to 1 question shall not operate a3 a 
waiver with respect to any other question. 

This section was held not to be unconstitutionally vague 
in In re Bridges 120 N.J. Super. 460, 295 A.2d 3, cert. 
denied, 410 U.S. 991 (1972). 

l55State v. Jamison, 64 N.J. 363, 316 A.2d 439 (1974). A 
specia~ provision for an accused in a criminal action is 
found in N. J. Stat. Ann. §2A:84A-17 (West 1960) subsections 
(1) and (3). These are: 

(1) 'Every person has in any criminal action in which 
he is an accused a right not to be called as a witness 
and not to testify. 

(3) An accused in a criminal action has no privilege 
to refuse when ordered by the j ud"ge, to submit his 
body to examination or to do any act in the presence 
of the judge or the trier of the fact, except to 
refuse to testify. 
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on the ground that he may be incriminated thereby 
and if the Attorney General or the county pr.ose­
cutor with the approval of the Attorney General, 
in writing, requests the court to order that person 
to answer the question or produce the evidence, the 
court shall so order and that person shall comply 
with the order. After complying and if but for this 
section, he would have been privileged to withhold 
the answer given or the evidence produced by him, 
such testimony or evidence, or any information 
directly or indirectly derived from such testimony 
or evidence, may not be used against the person 
in any proceeding or prosecution for a crime or 
offense concerning which he gave answer or pro-
duced evidence under court order. However, he 
may nevertheless be prosecuted nr subjected to 
penalty or forfeiture for any perjury, false swearing 
or contempt, committed in answering, or failing to 
answer, or in producing, or failing to produce, 
evidence in accordance with the order. If a person 
refuses to testify after being granted immunity from 
prosecution and after being ordered to testify as 
aforesaid, he may be adjudged in contempt and com­
mitted to the county jail until such time as he 
purges himself of contempt by testifying as ordered 
without regard to the expiration of the grand 
jury; provided, however, that if the grand jury 
before which he was ordered to testify has 
been dissolved, he may then purge himself by 
testifying before the court. 

155 (continued) 

N.J. Stat. Ann. § 2A: 93-3 (West 1969), in reference to 
§ 2A: 93-2 (bribery of legislators) states as follows: 

Any party to violation of section 2A: 93-2 of 
this title who gives evidence thereof against 
the other party or parties in a legal proceed­
ing in ·..,hich the evidence is relevant and mater­
ial, shall not be liable to prosecution or 
punishment for having made or received a gift, 
offer or promise in violation of that section. 

N.J. Stat. Ann. § 2A: 93-9, which refers to § 2A: 93-7 (bribery 
of labor racketeering) and § 2A: 93-8 (bribery of foreman) 
provides that: 

On the trial of an indictment for violation 
of any of the provisions of sections 2A: ~3-7 
or 2A: 93-8 of this title,all witnesses sworn 
shall answe~' all proper and pertinent questions; 
and no witness shall be excused from answer.ing 
on the ground that his answer might or would 
incriminate him, but his answers shall not be 
used or admitted in evidence in any proceeding 
against him, except in a prosecution for per­
jury in respect to his answers. 
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This section sets out the procedure'for a grant of use 
, 't 156 , 157 
~mmunl. y l.n proceedings before a court or grand jury. 

Generally, the witness must refuse to answer based on his 

privilege, the court must decide if the privilege is appli­

cable, and the Attorney General (or prosecutor having Attorney 

General approval in writing) must request compulsion of the 

testimony. 

~88 The assertion of the privilege against self-incrimination 

must be by the witness himself,158 only after the question 

, t t h' 159 l.S pu 0 l.m. The general rule, then, is that if the witness 

does not assert his privilege it is waived;1.60 it is not necessary 

that the witness be advised of hi.s privilege. 16l A narrow excep­

tion to this rule is made for a witness who is the "target" of 

the investigation. If a witness is a ~target" of the investiga­

tion and is called to testify before the grand jury which 

eventually indicts him, before testifying he must be warned 

of his privilege against self-incrimination. 162 

l56The court in State v. Spindel, 24 N.J. 395, 132 A.2d 291 
(1957), expanded on what "use" immunity means. It was said 
that use immunity does not include freedom from arrest and 
prosecution for a criminal offense acknowledged by a witness 
in the course of his testimony if provable by evidence inde­
pendent of the testimony adduced under the privilege circumstances. 

l57state v. Sotteriou, 123 N.J. Super. 434, 303 A.2d 585 (1973). 

l58New Jersey Builders, Owners and Managers Ass'n. v. Blair, 
60 N.J. 330, 288 A.2d 855 (1972). See, ~., State v. Jamison, 
64 N.J. 363, 316 A.2d 439 (1974) (voir dire examination, attorney 
made Fifth Amendment objections, held witness was the proper person) . 

l59state v. Browning, 19 N.J. 424, 117 A.2d 505 (1955). 

l60St ~ T 13 ~~a~~~e~v~.~~o~s~c~a~n~o, N.J. 418, 100 A.2d 170 (1953). 

l6lstate v. Fary, 19 N.J. 431, 117 A.2d 499 (1955). 

l62state v. DeCola, 33 N.J. 335, 164 A.2d 729 (1960). In 
State v. Williams, 59 N.J. 493, 284 A.2d 172 (1971), it also 
was held that a witness who informs the prosecutor that he 
will not stay with his sworn statement and who, nonetheless, 
is subpoenaed by the state to testify, should be advised of 
his right to remain silent. 
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~89 Once the witness asserts his privilege the court decides 

the validity of the claim, and only then is the prosecutor put 

th h ' f t ' , , t b ~ , th' , 16 3 to e c 01ce 0 gran 1ng 1mmun1 y or a anaon1ng e 1nqu1ry. 

If the claim of privilege is held valid, however, and the prose-

cutor makes written request for immunity, "the court shall so 

order" and has not discretion in the matter. 

B. Other Proceedings--Common Law Testimonial Immunity 

'190 The privilege in New Jersey means that a person shall 

t b 11 d t ' 'd 't h' If 164 f no e compe e 0 g1ve eV1 ence aga1ns 1mse. I 

this privilege is improperly denied or ignored the testimony 

many not be used against the witness. 

'191 

The court thereby honors the privilege when 
its genuineness appears, by shielding the 
witness from the self-injury against which 
the privilege was intended to protect. 165 

Both the statutory and common law immunities of New 

Jersey are "use" or "testimonial" immunities as in 'the federal 

system. As a general rule, therefore, when an immunity issue 
, 

is raised for which there is no New Jersey judicial guidance, 

it is likely that the New Jersey courts will look to the more 

fully developed jurisprudence of the federal law as persuasive 

authority. 

xx. New Jersey Immunity--Effect on Other Jurisdictions 

A. Prosecution in Another State 

1192 New Jersey courts traditionally hold that the privilege 

163IO re Addonizio, 53 N.J. 1~7, 248 A.2d 531 (1968); State 
v. Toscano, 13 N.J. 418, 100 A.2d 170 (1951); In re Pillo 
11 N.J. 8, 93 A.2d 176 (1953); State v. Craig, 107 N.J. Super. 
196,257 A.2d 737 (1969) .... .... 

l64state v. McKnight, 52 N.J. 35, 243 A.2d 240 (1968). 

l65State v. DeCola, 33 N.J. 335, 352, 164 A.2d 729, 738 (1960). 
See also Avant v. Clifford, 67 N.J. 496, 341 A.2d 629 (1975). 
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against self-incrimination does not extend to protect a wit~ 

ness as to matters that may tond to incriminate him under 

the laws of another jurisdiction. 166 The United States 

Supreme Court, in Murphy v. Waterfront Commission of New 
167 York Harbor, held, however, that any testimony given under 

a grant of immunity by one state will be afforded use immunity 

status in any subsequent federal (and, by implication, any 

other state) prosecut~on.168 

B. Prosecution by the Federal Government 

'193 As stated above, Murphy held that state witnesses 

who are compelled to testify and incriminate themselves 

under a state grant of immunity automatically receive use 

immunity for their compelled testimony in federal prosecu­

tions. If, however, the federal grant is one of transactional 

immunity, New Jersey prosecutors and courts must honor that 
169 grant. 

l66In re Pillo, 11 N.J. 8, 93 A.2d 176 (1953). 

167378 U.S. 52 (1964). 

l68Federal courts have interpreted MurPhhy , supra note 167 
as providing use immunity, vis-a-viS-6t erstates, to testi­
mony compelled under one state's immunity statutes. See, 
~, United States 'ex reI. Catema v. Elias,449 F.2d ~ 
(3d Cir. 1971), rev'd.,on other grounds, 406 u.s. 952 (~972). 

l69Thus , the witness may not be prosecuted in New Jersey 
for any crime concerning which he was federally compelled 
to testify under the transaction immunity statute, even 
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C. Prosecution by a Foreign Sovereign 

1,94 The Suprc:"ne Court in Zicarelli v. New Jersey State 

C " fIt' t' 170 'f' 11 d I' d t omm1SS10n 0 nves 19a 10n, spec1 1ca y ec 1ne 0 answer 

whether the Fifth Amendment requires that a grant of immunity 

must protect a witness from foreign prosecution to be co-extensive 

with the privilege against self-incrimination. It may be 

assumed, however, that New Jersey would follow the major-ity 

view that a state's immunity statute need not protect against 

foreign prosecution to be constitutional. 

XXI. New Jersey Immunity--Effect of Non-Compliance with 
Immunity Agreement 

A~ Perjury 

1,95 The imrrrunity provision of N.J. Stat. Ann. § 2A:81-17.3 

(1960) provides that a witness who perjures himself while 

testifying under a grant of immunity may be prosecuted for 

, hIt th' 171 such perJury. T e case aw suppor s 1S. 

169 (continued) 
though the prosecution could be brought, and conviction 
obtained, on the basis of evidence totally independent 
QJ' the compelled testimony. State v. Kenny, 68 N.J. 17, 
342 A.2d 189 (1975). See al'so Ma'rcus v. United States, 
310 F.2d 143 (3d Cir. 1962r;-cert. denied, 372 U.S. 944 
(1963) • 

170Zicare11i V. New Jersey State Co~~ission of Investigation, 
55 N.J. 249, 261 A.2d 129 (1970), aff,ld., 406 U.S. 47.2 
(1972). 

171 See, ~, State V. Mullen, 67 N.J. 134, 336 A.2d 481 
(1975); State V. Jamison, 64 N.J. 363, 316 A.2d 439 (1974); 
State V. Falco, 60 N.J. 570, 292 A.2d 13 (1972). 
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B. Contempt 

~96 N.J.Stat. Ann. §2A:81-17.3 (1960) also provides that 

any contempt committed by a witness, in answering or failing 

to answer under the immunity grant, may be prosecuted. Failing 

to answer questions under a grant of immunity may be treated 
172 as civil contempt. 

Thus, while a witness is, under N.J. Stat. Ann. §2A: 

81-17.3 (1960) afforded use immunity for any crimes revealed 

in the testimony, no immunity is received for perjury or 

contempt. 

XXII. New Jersey Immunity--Effect of Inconsistent Statements 
In Other Proceedings 

Likewise, no immunity is received under N.J. Stat. 

Ann. §2A:81-l7.3 (1960) for the crime of false swearing. 

The crime of false swearing is defined in N.J. Stat. Ann. 

§2A:131-4 '(1952)173 and N.J. Stat. Ann. §2A:131-5 (West 1952) and 

states that the indictment need not allege which of the 

two statements is false. 

~99 Since in both New Jersey and the federal system use 

immunity prevails, and since both jurisdictions define 

false swearing as a crime, the effect of immunity on incon-

172App1ication of Waterfront Commission of New York Harbor, 
39 N.J~ 436, 189 A.2d 36 (1963), affirmed in part, 378 
U.S. 52 (1964). 
1 7,3 Any person who willfully swears falsely in any 

judicial ,proceeding or before any person authorized 
by any law of this state to administer an oath and 
acting within his authority, is guilty of false 
swearing. • • • 

E.69 



sistent statement~ i~ similar between the two jurisdictions. 

Research could not find any New ,Jersey decision on'-thH'i 

issue. 174 (Reference should-be had to the discussion of 

federal law in ~~15-22, supra). 

XXIII. New Jersey Immunity--Application to.Corporations 
Associations, and Partnerships . 

A. Corporations and Associations 

~100 New Jersey cases hold that the privilege' against 

self-incrimination does not apply to corporations. 175 When 

corporation books and records are subpoenaed, it may not refuse 

to produce them on the basis of the privilege. Further, 

according to N.J. Stat. Ann. §2A:84A-19(b) (1960) (listing 

exceptions to the privilege) an agent of a "corporation or 

other association" may not refuse to produce corporate or 

associat~6n records on the ground that the disclosures therein 

might incriminate him. 

~101 Under N.J. Stat. Ann. §2A:84A-19(c) (1960) a broad 

exception to the privilege against self-incrimination is 

also made for certain records or reports: 

(c) no person has a privilege to refuse to disclose 
any matter which the statutes or regulations govern­
ing his office, activity, occupation, profession or 
calling, or governing the corporation or association 
of which he is an officer, agent or employ.ee, require 
him to record or report or disclose, except to' the 

l74Th 1 "" t" S "'11" 3 e on y case 1n p01n 1S tate v. w~ 1ams, 59 N.J. 49 , 
284 A.2d 172 (197'1). That case, however, says only that 
non-immunized testimony may be used in proving the falsity 
of immunized testimony; truthful irnmunized testimony may 
never be used against the witness. 

l7Ssee , e.g., New Jersey Builders,Owners and Managers 
Ass'n. v. Blair, 60 N.J. 330, 288 A.2d 8SS (1972); Hudson 
County v. New York Central Railroad Co., 10 N.J. 284, 
90 A.2d 736 (1952). 
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extent that such statutes or regulations provide 
that the matter to be recorded, reported or disclosed 
shall be privileged or confidential. 

B. partnershi~ 

~102 Research has found no New Jersey cases on either the 

application of the privilege to partnerships or the granting 

of immunity to partnerships. If faced with the issue, it 

is pr.'obable that a New Jersey court would adopt the federal 

case-by-case approach. (See the discussion of federal law 

in ",,26-28, supra). 

XXIV. New Jersey Immunity--Civil Liabilities 

'1103 Under the statutory definition of "incrimination" 

found in N.J. Stat. Ann. §~A:84A-18(1960) upon which the 

privilege against self-incrimination is based, 

• . • a matter will not be held to incriminate if 
it clearly appears that the witness has no reasonable 
cause to apprehend a criminal prosecution. 

N.J. Stat. Ann. §2A:84A-19 (1960), however, reads in part: 

. • . every natural person has a right to refuse 
to disclose in an action or to a Dolice officer or 
other official any matter that will incriminate 
him or expose him to a penalty or forfeiture of 
his estate ••• (emphasis added). 

~l04 An issue is thus raised as to what kind af threatened 

"penalty" is required to support a claim of the privileg1e. 

On the one hand, if the testimony sought from the witness 

would likely expOS?e hinl to a criminal prosecution, an 

assertion of the pri~ilege against self-incrimination would 

obVio~;;lybe justified, even though the context in which 
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. '~. 176 the testimony is sought is itself civil ill nature. On 

the other hand, a witness has no privilege tu refuse to give 

testimony in a ~riminal prosecution merely because the giving 

d ',' 177 t th t 0 of the testimony might degra e nlm. Be ween e w 

extremes, and despite the statutory language of N.J. Stat. 

Ann. §2A:84A-19 (1960)twhich does not limit application of 

the privilege to situations where the testimony could lead 

~o a criminal sanction, the lin~ drawn by the courts is 
. " . -.]. ~,ti·· 

that between a criminal sanction and a non-criminal sanctl0h. 

d ' ,179 . d New Indeed, in 1975 a lower court eC1Sl0n cQ~Strue 

Jersey's immunity statute as prutecting a testifying witness 

from the use of hJ.si:estimony in a subsequen1: criminal 

proce~ding, but as allowing the use of immunized testimony 

in a non-criminal disciplinary proceeding. The court said 

that "proceeding," in the statutory section which provides 

that immunized testimony or its fruits "may not be used 

against the person in any proceeding ••• for a crime or 

offense . . . , " is modified and q' ~alified by the terms 

l76 In Mahne v. Mahne, 66 N.J. 53, 328 A.2d 225 (1974), it 
was held that the defendants in a divorce ac:tion could 
properly claim their privileges against self-incrimination 
when asked by pretrial interrogatories whether they had 
committed adultery. Such an admission would have exposed 
them to criminal liability. 

l77State v. Pontery, 19 N.J. 457, 117 A.2d 473 (1955). 

l78see , ~., Laba v. Board of Education of Newark, 23 
N.J. 364, 129 A.2d 273 (1957); State v. Falco, 60 N.J. 
570, 292 A.2d 13 (1972). 

l79young v. City of Paterson, 132 N.J. Super. 170, 330 A.2d 
32 (1975). 
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~crime or offens~~fl This interprctatioQ of the permissible 

uses of t~S't1.mony that is "use immunized" is conBistent 

with the federal system's interpretation of use immunity 

(see, '1'129~3l, supra».Jt· ·l·s 'likely the New Jersey courts will 

often look tq t.h~· body of federal use immunity law in this 

area, too. 

XXV. Ne\'i Jersey Immuni ty--Effect on Prior Conviction 

,,105 From the preceding discussion, it follows that once 

the criminal penalty of a witness's testimony is removed, 

no privilege applies to that testimony and no iw~unity need 

be granted. Thus, when an element (i.e., pregnancy) of the 

crime (i.e., abortion), about which the witness was asked 

to testify was missing, she was not entitled to a claim of 

. '1 180 
pr~vJ_ ege. Similarly~ when the questions asked by 

the grand jury concerned transactions which transpired 

over two years prior to the time at which the witnesses were 

testifying, and the statute of limitations for the crimes to 

which the testimony related was two years, no privilege to 

ld b 1 , d 181 refuse to testify cou e c alme • 

~106 A witness may not refuse to testify about a crime for 

which he was previously convicted. 182 This is consistent 

, " , ,,183 h' h with the statutory exception from "lncrlmlnatl0n w lC 

l80In re Vince, 2 N.J. 443, 67 A.2d 141 (1949). 

l81In re Pillo, 11 N.J. 8, 93 A.2d 176 (1953). 

182state v. Craig, 107 N.J. Super. 196 , 257 A.2d 737 (1969). 

l83N•J • Stat. Ann. §2A:84A-18 (West 1960). 
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says that if the "witness has no reasonable cause to appre-

hend a criminal prosecution~ concerning a matter, the matter 

is not "incriminatory." In State v. Tyson,184 however, it 

was held that a defense witness, who plead guilty to a criminal 

charge but was not yet sentenced, retained the privilege to 

refuse to answer questions about the "crime on the ground that 

his answers could incriminate him. 

XXVI. New Jersey Immunity--Non-Testimonial Evidence 

~l07 The New Jersey cases also hold that the privilege 

against self-incrimination ~pes not confer on a witness a 

right to withhold evidence that is "non-testimonial in 

character,,185 or evidence that; is not a "communication,,186 

of the witness. N.J. Stat. Ann. §2A:84A-19(2) (West 1960) says: 

. • • no person has the privilege to refuse to sub-
mit to examination for the purpose of discovering 
or recording his corporal features and other 
identifying characteristics or his physical or mental 
conditions. • • • 

Consequently, a witness may not refuse, on the basis of 

his privilege against self-incrimination, to submit to 

such things as fingerprinting, photographing, examination 

of body for identifying characteristics, drunkometer tests, 

184 43 N.J. 411, 204 A.2d 864, cert. denied, 380 u.S. 987 
(1964). 

185state v. King, 44 N.J. 346, 209 A.2d 110, 9 A.L.R.3d 
847 (1965). 

186State v. Carr, 124 N.J. Super. 114, 304 A.2d 781 (1973). 
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blood tests, and voice identification tests. 187 Immunity, 

then, need not be granted a witness to compel him to submit 

to these tests. 

XXVII. New Jersey Immunity--How I~nunity is Conferred 

A. Generally 

,/108 Under New Jersey statutory law, special provisions 

allow immunity grants in particular agencies' investigations. 188 

The provision governing a grant of immunity in criminal pro-

ceedings beforle a court or grand jury, however, is found in 

N.J. Stat. Ann. §2A:8l-l7.3 (West 1960). 

~109 After a witness refuses to answer based on his privi-

lege against self-incrimination and the court rules .that the 

"1 ' I' bl 189 h t d 'd pr1v1 ege 1S app 1ca e, t e prosecutor mus eC1 e 

l87state v. King, ;4 N.~L 346, 209 A.2d 110, 9 A.L.R. 
3d 847 ( 196 5) • 

188The following sections of N.J. Stat. Ann. govern imrrlunity 
in particular proceedings: §17:9A-263 (bank examinations); 
§11:1-15 (civil service commission); §23:10-l2 (game laws); 
§48:2-36 (public utility commission); §17:l2A-90 (savings 
and loan associations); §§49:l-l9 to -20 (securities 
law); §50:5-l1 (shell fish proceedings to recover penalties); 
§32:23-86 (waterfront commission investigation); §58:l-29 
(water policy council); §17B:30-22 (health insurance, unfair 
competition); §40:69A-167 (municipal officers and employees); 
and the important statutory provision regarding the duty 
of a public employee to testify, and the immunity to be 
granted, may be found in N.J. Stat. Ann. §§2A:8l-l7.2al and 
2A:8l-l7.2a2. 

189In re Addonizio, 53 N.J. 107, 248 A.2d 531 (1968). 
The court ~here fu:t~er held that, in determining the validity 
of the cla1m of pr1v1lege, the court should consider 
~ show~ng ~hat the witness is the "target" of the grand jury 

·1nvest1gationas sufficient to support a claim of the privi­
lege. 
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whether to compel the testimony under an immunity grant or 

forego the line 0 ~nqu1ry. f ' , If the prosecutor decides to 

compel the testimony, he must request (with the approval of 

1) 1'n wr1't1'ng that the court order the the Attorney Genera 

witness to comply with the order and testify. The witness 

then receives protection from the use of any of his testimony, 

or its "fruits,M in any subsequent criminal proceeding against 

him. 

B. Waiver 

'1110 There is no statutory provision in Ne\'i Jersey for a 

waiver of immunity, but in some circumstances a witness may 

be deemed to have waived his privilege against self-incrimin-

ation, nullifying any need for an immunity grant. 

most common and important instance of a waiver 

The 

of the privilege occurs when a witness (other than the 

"target" of the investigation) when subpoenaed, appears 

before the court or grand jury and freely testifies about 

1.·90 191 f ~ Th.us, in State v. Stavola, self-incriminatory ac~s. 

where the defendant's counsel az'ranged with the prosecutor 

for the defendant's voluntary appearance before a grand 

jury, his appearance c4:>nstituted an effective waiver of his 

190A different way to view this, however, is that in such , 
circumstances the witness is not being "compelled" to test1fy, 
but rather is testifying volun~~rily. In that case, ~h~ 
relevant legal concept would be the ab~ence of the p:1~l1lege 
against self-incrimination, not the wa1ver of the pr1v1lege. 

191118 N.J. Super. 393, 288 A.2d 41 (1972), cert. d~nied, 
4~5 u.S. 977 (1973). 
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right (as the II target") of the grand jury's investigation) to 

be warned of his right to remain silent and to be warned 

that any statement he gave could be used against him. 

192 ~111 In contrast, in State v. DeCola, the witness 

previously testifed about homicide before a grand jury; the 

court held that the first testimony did not operate to 

deprive her of her privilege when summoned before a second 

grand jury. The second grand jury was pursuing an investi­

gation directed against the witness herself, in regard 

to a basis for her own indictment for perjury based on her initial 

testimony. 

XXVIII. Massachusetts .Immunity--Genera1ly 

~112 The Massachusetts constitutional privilege agairtst 

self-incrimination is found in Article XII; functionally, it 

1 "1 193 is identical to the federa pr1V1 ege. 

'113 For criminal proceedings before grand juries and 

courts, the applicable immunity statute is Mass. Gen. 

Laws Ann. ch. 23~ §§20C-201 (1970).194 The procedure out-

1925ta~e v. DeCola, 33 N.J. 335, 164 A.2d 729 (1960). 

193The Massachusetts courts, however, seem to interpret 
the privilege as easily waived by failure to claim it. 
See In re De Saulnier, 360 Mass. 761, 276 N.E.2d 
278 (197l). 

194Testimonial privileges with special immunity prOV1S1ons 
applicable to other proceedings may be found in the following 
sections of Massachusetts General Laws: Mass. Gen. Laws Ann. 
eh. 3 §28 (1902) (test.imony before general courts); Mass. 
Gen. Laws Ann. ch. 7 Sil (1962) (testimony before administra­
tion finance commission); Mass. Gen. Laws Ann. ch. 93 §7 
(1971) (anitmonopoly proceedings); Mass. Gen. Laws Ann. ch. 
271 §39 (1912) (bribery of employee or agent); Mass. Gen. Laws 
Ann. ch. l5lB §3(7) (1972) (testimony before discrimination 
commission); Mass. Gen. Laws Ann. ch. l50A §7(3) (1961) (testi­
mony before Labor Relations Commission); Mass. Gen. Laws Ann. 
ch. 110A §16 (1904) (Security Commission hearings). 
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lined in these sections provides full transactional .immunity 

to a witness. 

11114 The immunity statute provides that in a proceeding 

before a grand jury involving specified offenses,195 after 

the witness claims his constitutional privilege against 

If ' .. t' 196 hId' t . t se -1ncr1m1na 10n, t e attorney genera or a 1S r1C 

attorney may make an application to a justice of the Supreme 

Judicial Court for an order granting immunity to the witness. 197 

If, after a private hearing, the justice finds that the 

witness validly refused to answer on the ground of his 

privilege, the justice may order the witness to answer (or 

produce evidence) by issuing an order granting transactional 

195The offenses, all involving crimes against the public 
safety and interest, are enumerated in Mass. Gen. Laws 
Ann., ch. 233, §20D(1970): 

• • • abortion, arson, assault and battery to 
collect a loan, assault and battery by me .. :lnS of a 
dangerous weapon, assault to murder, brei:"king and 
entering a dwelling house or a building, bribery, 
burning of a building or dwelling house or other 
property, burglary, counterfeiting, deceptive adver­
tising, electronic eavesdropping, embezzlement, ex­
tortion, firearm violations, forgery, fraudulent personal 
injury and property damage claims, violation of the 
gaming laws, gun registration violations, intimidation 
of a witness or of a juror, insurance law violations, 
kidnapping, larceny, lending of money or thing of value 
in violation of the~ general laws, liquor law violations, 
mayhem, murder, violation of the narcotic or harmful 
drug laws, perjury, prostitution, violations of 
environmental control laws (pollution), violations 
of conf1icts-of-interest laws, consumer protection 
laws, pure food and drug law violations, receiving 
stolen property, robbery, subornation of perjury, 
uttering, being an accessory to any of the foregoing 
offenses and conspiracy or attempt or solicitation 
to commit any of the foregoing offenses. 

196see Mass. Gen. Laws Ann. ch. 233, §20C!1970). 

197see Mass. Gen. Laws Ann. ch. 233, §20E(1970). 
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. 't 198 1mmun1 y. 

11115 Immunity in court is permitted in Massachusetts 

only in criminal proceedings in a superior court, provided 

that the witness was previously granted immunity with 

respect to his testifying or producing evidence before a 

d·. 199 gran Jury. 

11116 A witn~ss who was granted immunity cannot be prosecuted 

or subjected to "any penalty or forfeiture for or on account 

of any transaction, matter or thing concerning which he is 

so compelled ••• to testify or produce evidence."200 Nor 

may the compelled evidence be used against him in any 

criminal or civil court proceedings in Massachusetts, 

except for perjury or contempt committed under the immunity 

order. 201 

11117 Upon failure of a properly immunized witness 

to testify, contempt proceedings may be instituted against 

the witness. After a hearing, if the witness is adjudged 

in contempt of court, he may be imprisoned for a term not 

202 to exceed one year. 

198Id . Special requirements are imposed if the application 
is iMide by a district attorney. 

I 991'fass • Gen. Laws Ann. ch. 233, §20F(1970). 

200Mass • Gen. Laws Ann. ch. 233, §20G(1970). 

202Mass • Gen. Laws Ann. ch. 233, S20H(1970) (criminal contempt). 
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,,118 Finally, the immunity statute provides that no defen-

dant in any criminal proceeding is to be convicted solely 

on the t.estimony of (or evidence produced by) a person 

granted immunity under the act. 203 The Supreme Judicial Court, in 

Commonwealth v. DeBrosky, narrowly interpreted this provision 

to minimize the amount of corroboration required to meet the 

provisions of the statute; it is said to "merely require support 

for the credibility of such a ·witness. 1I204 

XXIX. Massachusetts Immunity--Effect on Other Jurisdictions 

~119 Traditionally, the Massachusetts privilege against 

self-incrimination and hence immunity, was held not to 

t d t . f h . . d· t· 205 h U·t d ex en 0 cr1mes 0 ot er Jur1s 1C 10ns. Today t e n1 e 

States Supreme Court's decision in Murphy v. Waterfront 

C .. f N Y k H b 206 d·t . 1· t· 207 1d omm1SS10n 0 ew or ar or' an 1 s 1mp 1ca 10ns wou 

prevail; such witnesses would receive use immunity as 

against other jurisdictions. 

203 Mass. Gen. Laws Ann. ch. 233, §20I(1970). 

204 363 Mass. 718, 730, 297 N.E.2d 496, 505 (1973). The 
court observed that the statute simply "changed the law 
to require that there ~e some evidence in support of the 
testimony of an immunized witness on at least one element 
of proof essential to convict the defendant." 

205 See, ~., Cabot v. Corcoran, 332 Mass. 44, 123 N.E.2d 
221 (1955). 

206 378 u.s. 52 (1963). 

207see discussion in text supra at ~2. 
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XXX. Massachusetts Imrnunity--Effect of Non-Compliance with 
Immunity Agreement 

,,120 Tht3. use of immunized testimony in a subsequent prose-

cution for perjury or contempt committed while giving tes-

timony' or producing evidence under compulsion is provided 

f . M h tt'··t 208 or 1n assac use s s 1mmun1 y statute. 

XXXI. Massachusetts Imrnunity--Application to Corporations 

~12l In Massachusetts, corporations have no privilege 

. If.... 209 aga1nst se -1ncr1m1nat10n. 

XXXII. Massachusetts Immunity--Civil Liabilities 

~122 In Massachusetts, as in other states, the privilege 

against self-incrimination protects a witness from being 

forced, by his testimony, to subject himself to criminal 
. 210 

liability or "penalty or forfeiture." Hence, such sanc-

tions as embarrassment or' fear of harm are constitutionally 

insufficient reasons for declining testimony.2ll 

208Mass • Gen. Laws Ann. ch. 233, §20G(1970). For further 
discussion see discussion in text supra at '13. 

209London v. Everett H. Dunbar Corp., 179 F. 506 (1st Cir. 
1910) • 

2l0s ee, ~., Bull v. Loveland, 27 Mass. (10 Pick.) 9 (1838). 

2llC .. J h .... 65 omm1SS10ner v. 0 nson, ~ Mass. 534, 313 N.E. 
2d ~5~7l~~(1~9~7~4~)-.-----------
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XXXIII. Massachusetts Immunity--Effect on Prior Convictions 

'1123 When the criminal sanction is removed by the running 

f th t t t f l ' , t' 212 213 o e s a u e 0 1m1ta 10ns, a plea of guilty, 

, t' 214 , 'f or a conV1C 10n, a w1tness may not refuse to test1 y 

regarding the rel~vant crime on the basis of the privilege 

against self-incrimination, nor is immunity required. 

XXXIV. Massachusetts Immunity--Non-Testimonial Evidence 

'1124 Massachusetts asserts that, once granted immunity, 

Ita witness shall not be excused from testifying or from 

'producing books, papers, or other evidence. lt2l5 

2l2In re De Saulnier, 360 Mass. 761, 276 N.E.2d 278 (1971). 
See also Duffy v. Brody, 147 F. Supp. 897 p aff'd., 243 F.2d 
378 (1st Cir.), cert. denied, 354 U.S. 923 (1957). 

2l3United States v. Johnson, 488 F.2d 1206 (1st Cir. 1973). 

2l4Id • 

215 
Mass. Gen. Laws Ann. ch. 233 §20C (1970) (grand jury). 

See also Mass. Gen. Laws Ann. ch. 233 §20F(ltanswer question 
or produce evidence in Superior Court lt ) (1970). 
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XXXV. Florida Immunity - Generally 

A. Statutory Immunity--Transactiona1 anq~ 

'1125 Florida immunity law is based on Fla. Stat. Ann. 
216 

§ 914.04 (West Supp. 1978): 

No pcr~on, having been duly served with a 
subpoena or subpoena duces tecum, shall be ex­
cused from attending and testifying or producing 
any book, paper, or other document before any 
court having felony trial jurisdiction, grand 
jury, or state attorney, upon investigation, 
proceeding, or trial for a violation of any 
of the criminal statutes of this state upon the 
ground or for the reason that t~e testim~ny or 
evidence, documentary or otherw1se, requ1red 
of hirr. •. ,ay tend to convict him of a crime, or 
to subject him to a penalty or forfeiture, 
but no person shall be prosecuted or subjected 
to any penalty or forfeiture for ~r on accou~t 
of any transaction, mattelr, or th1ng concern1ng 
which he may so testify or produce evidence, 
documentary or otherwise, and no testimony so 
given 'or produced shall be received against 
him upon any criminal investigation or pro­
ceeding. 

'1126 This statute is considerably broader than is 1'equired 

by the Fifth Amendment privilege against self-incrimination; 

2l6TwO other Florida provisions address immunity.. Fla. Stat. 
Ann. § 914.05 (West 1973) provides for state use i~unity in 
certain circumstances where federal immunity has been granted. 
There is no case law on this statute or its predecessor, and 
Murphy v. Waterfront Commission, 378 U.S. 52 (1964), aP1?ears, 
to cover the same ground. Florida also has a separate 1mmun1ty 
provision in the criminal usury and loansharking statute, Fla. 
Stat. Ann. § 687.071 (,West Supp. 1978). This provision relates 
only to immunity arising out of an investigation under this 
statute. State v. Powell, 343 So. 2d 892, 894 (Fla. Dist. Ct. 
App. 1977). 
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. d . . 217 f it provides transact~onal ~ use Immun~ty or persons 

testifying under subpoena. Once compelled to testify, a 

witness receives immunity from prosecution 

for any offense substantially connected with 
the transaction" matter or thing concerning which 
he testified if any testimony so given in such 
inquiry constitutes a link in the chai2lflf evid­
ence needed to prosecute such witness •••• 

217State ex reI. Hough v. Popper, 287 So. 2d 282, 284 (Fla. 
1973), raises the question of whether transactional immunity 
is broader than use immunity or simply different in kind. 
Florida sees it as diff.erent in kind: 

At first glance, the use immunity provision 
would seem superfluous in view of the provisions 
for transactional immunity. The reason for the 
provision becomes evident, however ••• if one con­
siders the situation of a person testifying as to 
one criminal transaction who, in the course of 
hi~ testimony, discloses a fact, innocent in 
and of itself, which links him to an independent 
and separate criminal transaction; in such a 
situation, the transactional immunity would apply 
as to the first transaction, but not to the 
second criminal transaction. 

Id. at 284. 

The United States Supreme Court, however, views transactional 

immunity as broader than use immunity: 

We hold that such immunity from use and deriv­
ative use is coextensive with the scope of the 
privilege against self-incrimination ••• While 
a grant of immunity must afford protection 
commensurate with that afforded by the privi­
lege, it need not be broader. Transaction,al 
immunity, which accords full immunity from 
prosecution for the offense to which the 
compelled testimony relates, affords the 
witness considerably broader protection than 
does the Fifth Amendment privilege. 

Kastigar v. United States, 406 U.S. 441, 453 (1972). 

2l8State ex reI. Mitchell v. Kelly, 71 SC). 2d 881, 895 (Fla. 
1954). 
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,,127 In general, the Florida courts view the immunity 

. 1 tool,2l9 and, when provision as an important prosecutor~a 

possibl~ interpret it in that light. 

B. Constitutional Immunity 

~128 The Florida Constitution contains a privilege against 
220 

self-incrimination which differs little in language 

or impact from the Fifth Amendment. Because of the broad 

state triJ.nccJ.c,tional, ir:.r.lUni ty otat:utc, anCL the United Statec 
" 

Supreme Court's interpretations of the Fifth Amendment, the 

state constitutional immunity has not developed as a discrete 

doctrine. 221 

219 [T]he very purpose for its enact~ent ••• [i~] 
to aid the state in the prosecut~on of cr~mes ••• 
which by their nature usually cannot be sucess­
fully prosecuted without testimony of persons 
who may themselves be involved. 

State v. Schell, 222 So. 2d 757, 758 (Fla. Dist. Ct. App. 1969) 
(speaking of the predecessor of section 914.04). 

220 In fact, Fla. Const. art.I § 9 changes only the word "case" 
to the possibly broader "matter:" 

No person shalL •• be compelled in any criminal 
matter to be a witness against himself. 

22lThe Plor~da Supreme Court recently commented on the rela­
tive breadth of the state's statutory and constitutional 
provisions in State ex reI. Tsavaris v. Scruggs, No. 48-
637 (Fla. March 17, 1977): - .. 

[W]hether ••• this broader [statutory] grant of 
ilmnunity is required by Art. I, [section] 9, 
Florida Constitution, is an open question. 
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XXXVI. Florida Immunity--Effect on Other Jurisdictions 

A. Prosecution in Another State 

11129 Murphy v. Waterfront Commission of New York Harbor222 

held that no state prosecution could use testLnony immunized 

by anoth(~r state.
223 

The Florida Supreme Court in Gilliam 

v. State
224 

recognized Murphy as controlling in Florida: 

We concluded that Murphy was intended as a 
declaration of constitutional principle and 
has been uniformly interpreted to forbid the 
use or derivative use of testimony compelled 
under grant of immunity in another state. 

B. Prosecution by the Federal Government 

11130 The holdin';:j in Murphr also applies to prosecution by 

the United States; in effect, all state-immunized testimony 

is automatically granted federal use immunity. 

C. Prosecution by a Foreign Sovereiqn 
~~~~~~~~~-~~~~~~~--

11131 The Supreme Court p in Zicarelli v. New Jerney Investi­

gation Commission,225 specifically declined to answer whether 

the Fifth Amendment requires that an immunity grant protect 

a witness from foreign prosecution. 

Florida recognizes Zicarelli as the primary authority 

th ' t' d h t d- , d f ,226 on 1S ques ~on an as no eV1ate rom 1t. 

222378 U.s. 52 (1964). 

223The protection provided by Murphy is in the form of use 
immunity, not transactional immunity. 

224267 So. 2d 658, 659-60 (Fla. Dist. Ct. A-p. 1972). 

22555 N.J. 249, 261 A.2d 129 (1970), aff'd, 406 U.S. 472 
(1972) • 

226Gilliam v. State, supra note 224, at 660: 

,Fear of foreign prosecution in thi.s case 
is no more clearly shown than in Zicarelli. 
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XXXVII. Florida Immuni ty--Efff~ct on Non-~ompliance with the 
Immunity Agreement 

A. Perjury 

11132 A witn4">ss who commits perjury while testifying under an 

d f h " ,227 immunity grant may be pros'ecu1;e. or t e perJur10us test1mony. 

In Florida contradictory testimony, even when one or both state-

bI ' h ' 228 ments are immunized, may esta 1S perJur~'. 

B. Contempt 

11133 Florida law on contempt. after immunization is best stated 

in McDonald v. State: 229 

[I]mmunized witnesses' refusal to testify at . 
trial, even though not delivered disrespectfully, 
constituted direct criminal conternpts punish­
able summarily because such refusals were inten­
tional Obst'-~utions of the orderly administration 
of justice;.'-

The contemnor is subject to punishment under Fla. R. Crim. P. 

3.830 (West 1975). 

227Gordon v. State, 104 So. 2d 524, 532 (Fla. 1958): 

The statutory immunity granted to a witness 
who is required to testify with reference to 
certain specified crimes will not immunize 
him against a subsequent prosecution for per­
jury in the event that he testifies falsely. 

228see ~~134-l35, infra. 

229 321 So. 2d 453 (Fla. Dist. Ct. App. 1975). 

230Id • at 457 (citing United States •• Wilson, 421 U.S. 
309-(1975) ) • 
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XXXVIII. Florida Immunity--Effect of Inconsistent State­
ments in other Proceedings 

1'134 Florida courts have developed an approach to inconsis-
231 tent testimony which is at variance with federal case law 

and which presents potential difficulty for prosecutors. 

An immunized witness may refuse to respond to questions de­

spite his immunity, if he fears that a perjury prosecution may 

arise out of a conflict between that testimony and previous 

statements made under oath. 232 

~135 The contrary position, taken by the federal courts233 

234 and by the dissent in Salem v. State, is that inconsistency 

between the two statements does not by itself prove the im-

munized statement false. This view requires independent 

evidence to establish the falsi·t;y of the immunized testimony. 

. XXXIX •. Florida Immunity--Application to Corporations, Assoc­
iations, and Partnerships 

1,136 Florida does not extend the privilege against self-incrimi-

23lsee 1'1'14-22, supra. 

232saunders v. State, 319 So. 2d 118, 123 (Fla. Dist. Ct. 
App. 1975): Salem v. State, 305 So. 2d 23, 28 (Fla. Dist. 
Ct. App. 1974). 

233supra notes 30-31. See also '. nited States v. Frumento, 
552 F.2d 534 (3d Cir. 1977):--

234 305 So. 2d.23, 29 (Fla. Dist, Ct. App. 1975): 

The quoted grant of immunity at the trial was 
sufficient to protect the appellant from all 
but false statements at the trial •••• I think 
that a blanket excusal from testifying at this 
stage is not a proper way to protect the appellant. 
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nation to corporations. 235 In State v. Dawson, the court held: 

[T]he privilege against self-incrimination applies 
only to natural individuals a~d c~~got be utilized 
by or on behalf of a corporat10n. 

~il37 In another Florida case, the court held that a corporation 

president had not waived immunity by producing records under 

a subpoena duces tecum, when it was unclear whether the sub-

poena was directed to the defendant individually or as cus­

todian of the corporate records. 237 

XL. Florida Immunity--Civil Liabilities 

'1138 The Florida Supreme Court recently extended the already 

broad st~tutory immunity to cover subsequent civil proceedings. 

The court, in Lurie v. Florida State Board of Dentistry238 said: 

To be efficacious in securing testimony of a 
citizen the immunity extended must be coextensive 
with all possible governmental penalties and for­
feitures, criminal or civil (Emphasis added) • 

The court held that the State Board of Dentistry could not 

properly revoke a license on the basis of immunized testimony 

before the county solicitor. 

~139 The court faced a different situation in State ex reI. 

235290 So. 2d 79, 81 (Fla. Dist. Ct. App. 1974). 

236The court went on to hold that th~ professional service 
corporation in question (made up of two attorneys and an 
accountant) was not a "corporation" in this sense, using 
the test in Unite<r'States v. White, 322 U.S. 694, 701 (1944). 
See l' 26, supra. . 

237state v. Deems, 334 So. 2d 829, 832 (Fla. Dist. Ct. App. 
1976). 

238 288 So. 2d 223, 226 (Fla~ ~19'3) (reinst~ting 
Florida State Board of Architecture v. Seymour, 62 $0. 2d 
1 (Fla. 1952) which'w~s overruled in Headley v. Baron, 228 
So. 2d 281 (Fla. 1969). 
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o 0 239 0 Vining v. Florida Real Estate Comm~SS10n. The 1ssue was 

whether the constitutional privilege against self-incrimination 

extended to administrative proceedings. The court held that 

it did: 

[I]t is our view that the right to remain silent 
applies not only to the traditional criminal 
case, but also to proceedings "penal" in nature in 
that they tend to degrade the individual's pro­
fessional s~tijdir;.g, professional reputati.on or 
livelihood. 

This holding opens the possibility of invoking the privilege 

against even the danger of social obloquy, and establishes 

Florida's privilege against self-inc~imination as far broader 

than the Fifth Amendment privilege. 

11140 In Minor v. Minor24l the Florida S~preme Court set a limit 

to this tendency, specifically disapproving a lower court hold­

ing242 that allowed a plaintiff in a divorce action to invoke 

the privilege against self-incrimination to avoid responding 

to a counterclaim of adultery. 

XLI. Florida Immunity--Prior Convictions 

,,141 There is no case law in Florida on the application of 

immunity to prior convictions. Although the state COUl.,ts 

have extended the privilege against self-incrimination farther 

239 281 So. 2d 487 (Fld. 1973). 

240Id • at 491. 

241240 So. 2d 301, 302 (Fla. 1970). 

242S S 0 mk 0 0 mk 0 19 ( ee 1 1ns v. 51 1ns, 2 So. 2d 724, 726-27 Fla. 
Dis~t. App. 1969). 
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than many states, it s~ems unlikely that they would differ 

significantly in this area. 

XLII. Florida Immunity--Non-Testimonial Evidence 

'1142 Florida generally follows federal case law on the issue 

of non-testimonial immunity. In Lacey v. state,243 a Florida 

o 1 hm b C 10f 0 244 appeals court quoted w1th approva Sc er er v. a 1 orn1a: 

The distinction which has emerged, often ex­
pressed in different ways, is that the privilege 
is a bar against compelling "communications" or 
"testimony," but that compulsion which makes a 
suspect or accused the source of "real or physical 
evidence" does not violate it. 

The Florida Supreme Court affirmed this view in Parkin v. 

State: 245 

The constitutional privilege against self-incrimi­
nation in history and principle seems to relate to 
protecting the accused from the process of extract­
ing from his own lips against his will an admission 
of-guilt. In the better-reasoned cases it does not 
extend to the exclusion of evidence of his body or 
of his mental condition .•• even when such evidence is 
obtained by compulsion. 

,,143 The Florida Supreme Court recently decided that the evi-

dence must not only be of testimonial or communicative nature 

o • f d h 0 If 246 0 but must be obta1ned from the-'de en ant 1mse. Aga1n, 

the court relied heavily on United States Supreme Cou~t de-

243 239 So. 2d 628, 629 (Fla. Dist. Ct. App. 1970), cert. 
denied, 401 U.S. 958 (1971). 

244 384 U.S. 757, 764 (1966). 

245238 So. 2d 81" 820 (Fla. 1970), cert. denied,401 u.S. 
974 (1971). 

246state ex reI. Tsavaris v. Scruggs, No. 48-637 (Fla. 
March 17, 1977). 
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l ' 247 cisions in so ru 1ng. 

'1144 Given these foundations, Florida does not allow, on the 

basis of the privilege against self-incrimination, refusal to 

248 , 'd t' -, t' 249 submit to handwriting exemplars, V01ce 1 en 1~1ca 10ns, 

250 ,251 hI' Fl 'd breath tests, or police l1neups. T e ru e 1n or1 a on 

medical examinations and blood tests, as first stated in 

S 252, t' t Touchton v. tate y 1S s r1C er: 

Evidence resulting from a medical examination of 
accused for the purposes of the prosecution rather 
than for treatment, after an accusation has been 
made against him, is admissible where, in the absence 
of any compulsion, accused submits or cpnsents to 
the examination (Emphasis added) • 

---~"---..... -------_.-

247 In fact, a major point of , contention in ~his 4-3 decision 
was the degree to which Flor1da should or d1d follow the 
United States Supreme Court: 

In advocating his point, Mr. Justi~e Adkins, 
asserts that the majority shifts w1th the w1nds 
which blow off the potomac. 

Id. (Sundberg, J., concurring). 

248LaCey v. State, 239 So. 2d 628, 629 (Fla. Dist. Ct. 
App. 1970), cert.denied, 401 U.S. 958 (197l). 

249Jose,h v. State, 316 So. 2d 585, 586 (Fla. Dist. Ct. 
App. 19 5). 

250Gay v. citf of Orlando, 202 So. 2d 896, 898 (Fla. Dist. 
ct. App. 1967 , sert. denied, 390 U.S. 956 (1968). 

25lMorris v. State, 184 So. 2d 199, 199 (Fla. ~i~t. Ct. 
App. 1966). The issue here was whether the pr1v1lege 
against self-incrimination was violated when the,accused 
was required, in a.police lineup, to wear an art1cle of 
clothing identified by witnesses as that worn by the 
robber. The court held that the privilege was ~ 
violated. 

252154 Fla. 547, 548, 18 So. 2d 752, 753 (1944)~ ~t~~e 
v. Coffey, 212 So. 2d 6~2, 634-35 ~Fla. 1968) (relied 
on Touchton and is no('l the 'usual C1te for the rule). 
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XLIII. Florida Immunity--How Immunity is Conferred 

A. Generally 

'1145 Immunity is not self-operating in Florida. 253 To receive 

immunity a witness must not only appear under subpoena, but 

must refuse to waiver immunity and must nevertheless be com­

pelled to testify254 before any court having ~elony trial juris­

diction, grana jury, or state attorney.255 

The prosecuting attorney has the exclusive power to grant 

immunity,256 based on his judg~ent of the potential value 

of the compelled testimony and the impact of the immunity 

grant on future prosecutions. Neither the state legis­

lature nor state administrative bodies may grant immunity. 

2530rosz v. State, 334 SQ. 2d 26, 28 (Fla. Dist. Ct. App.), 
appeal dismissed, 341 So. 2d 292 (Fla. 1976). 

2"4 - State ex reI. Foster v. Hall, 230 So. 2d 722, 723 (Fla. 
Dist. Ct. App. 1970): 

The mere fact that the defendant was under 
subpoena to appear is immaterial. Compulsory 
attendance is one thing and compulsory testi­
mony is quite another. The compulsion re­
quired to bring into play the immunity provi­
sions of the foregoing statute relates solely 
to compulsory testimony. 

255Fla • Stat. Ann9 ~ 914.04 (West Supp. 1978). 

256state v. Schell, 222 So. 2d 757 
App. 1969). The case of State v. 
479, 481 (Fla. Dist. Ct. App. 197 
contrary: 

However, there are danger~ 
rule which would empower a 
to grant immunity from cri 

158 {Fla. Dist. Ct. 
gis, 328 So. 2d 
nears to hold to the 

in unrestricted 
te attorney alone 

.0 an accused. 

The immunity was given by a narcotic. jent, acting with 
approval of the state attorney, to b defendants. The 
agent and the state attorney acted wi~hout court approval. 
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B. Waiver 

'1146 There is no statuto-n' provision for waiver of immunity 

in Florida, an~ tbe courts seem to follow the federal 

case law. If a witness testifies voluntarily, no immunity 

confers and the testimony may be used against him in a 

future prosecution. If, however, the witness is himself 

the subject of an investigation, the prosecution may ha've 

a duty to inform him of his rights before questioning to 

ass.ure an intentional and knowing waiver of the privilege. 257 

257 5ta.t3 v. News01}l!!., 349 So. 2d 771, 772 ( t'la. Dist. Ct. 
App. 1977). 
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Smll-1.ARY 

The duty to testify before a grand jury is firmly 

established. Federal courts may summon a witness from anywhere 

in the nation, and most states have reciprocal agreements 

for summoning witnesses upon a showing of materiality and 

necessity. A witness may move to quash the s~bpoena in the court 

having jurisdiction over the grand jury. Orders denying a 

motion to quash are generally non-appealable, ~hough state 

statutes may allow appeals. A witness may consult with counsel 

outside the grand jury room. An ordinary witness is entitled 

to no warnings prior to testifying, though he may invoke the 

Fifth Amendment. A potential defendant should be warned of 

his Fifth Amendment privilege and his right to consult with 

counsel. If a witness receives immunity, he can still refuse 

to answer a question based on unlawful electronic survei.llance. 

A witness need not answer questions that violate a common-law 

or statutory testimonial privilege. 

~2 The federal policy of grand jury secrecy conflicts with 

the need for disclosure of federal grand jury minutes to state 

authorities combatting public corruption. The policy favoring 

secrecy of grand jury proceedings has existed for several hun­

dred years,l and is "older than our nation itself."2 Yet the 

3 policy "is not absolute, and cannot be applied blindly." The 

rationale behind grand jury secrecy is based on protecting the 

workings of the grand jury. Grand jury secrecy" is not a right 

of the witness. The traditi.onal reasons for secrecy often 

become inapplicable after the return of an indictment or after 

trial. 
F.5 
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~3 Rule 6(e) of the Federal Rules of Criminal Procedure governs 

the disclosure of federal grand jury minutes, and permits dis-

closure to be made "in connection with a judiciCil proceeding." 

This is the primary avenue for state access to grand jury minutes. 

Even when disclosure would not be permitted under Rule 6(e), the 

courts have permitted it where a superior public interest is 

found. If the witness was granted immunity by the federal court, 

the testi.mony may still be used in a state civil proceeding. 

The fact that immunity was granted, may weigh heavily in 

favor of granting state access to the minutes. 

,,4 In an involved grand jury investigation such as those 

looking into political corruption, a prosecutor may wish to 

subpoena those upon whom the investigation has focused as 

potential defendants in order to examine them as to allegedly 

criminal activities and suspicious transactions. The target 

witness is generally afforded less procedural and constitutional ... 

protection than a de jure defendant. The practice of subpoena­

ing a target has not been found to be violative of the ta~get's 

Fifth Amendment rights. A target may consult his attorney 

outside the grand jury room, b:ut he has no broader right to 

counsel than a mere witness. The courts have placed few limit-

ations on the extent to which the target strategy may he used. 

Once the target is the subject of an indictment he can no longer 

be compelled to testify about the crime which is alleged in the 

indictment. Generally, the state courts provide greater protect­

tion than do the federal courts. 4 
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I. GRAND JURY BACKGROUND 

,,5 The power to compel persons to appear and testify before 

grand juries has developed over centuries. Until the 16th 

cen~ury, juries in civil or criminal cases were supposed to 

find facts based on their own knowledge, and a witness who 

volunteered to testify risked being sued for maintenance.
5 

As 

j-uries bacame less able to find facts on their oi.vn, witnesses 

were allowed to testify in ci \7~.1 eases, 6 and the freedom to 

1 For historical background, see R. Calkins, "Grand Jury 
Secrecy," 6 3- Mich.L. Rev. 455 ( 1964) • 

2 

At its inception in 1166, the "Grand Assize" 
(as the grand jury was then called) was not 
protected by secrecy. By 1368, "Ie grande 
inquest" had evolved, and. began the custom of 
hearing witnesses in private. R. Calkins, 

, 'supra, at 456, 457. "However, the true 
independence of the grand jury and the , 
institution of grand jury secrecy as a legal 
concept received their first real impetus 
in 1681, as a result of the Earl of 
Shaftesbury Trial." Id. 

Pittsburgh plate Glass Co. v. United States, 360 U.S. 395, 
399 (1959). 

3 
In re Cement-Concrete Block, Chcicacio. Area, 381 F. Supp. 

1108, 1109 (N.D. Ill. 1974). 

4 
A survey of Illinois, Massachusetts, California, Florida 

and Ohio case law produced little, if any, reference to 
any litigation surrounding the strategy herein described. 

5 
See, ~., [1450] Y.B. 28 Hen. 6, 6,1. 

6 
Stat. of Elizabeth, St., 1563, 5 Eliz. 1, c.9, S12. 
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testify soon became a duty. In 1612, Sir Francis Bacon in the 

countess of Shrewsbury Tria17 asserted confidently: 

You must know that all subjects, 
without distinction of degrees, owe 
to the king tribute and service, not 
onlv of their deed and land, but of 
their knowledge and discovery. If 
there be anything that imports the 
king's service they 0ught themselves 
undemanded to impart it: much more, 
if they be called and examined, whether 
it be of their own fact or of another's, 
they ought. to make direct answer. 

In this country, the duty to testify before a grand jury is 

firmly established. 
8 

7 

8 

[1612] 2 How. st. Tr. 769, 778. 

Blair v. United Sta~es, 250 U.S. 273, 280-281 (1919): 

At the foundation of our federal govern­
ment the inquisitorial function of the grand 
jury and the compulsion of witnesses were 
recognized as incidents of the judicial 
power of the United States. By the Fifth 
Amendment, ~ presentment or indictment by 
grand jury was made essential to hold one 
to answer for a capital or otherwise infamous 
crbre, and it was declared that no person should 
be compelled in a criminal case to be a witness 
against himself; while, by the Sixth Amendment, 
in all criminal prosecutions the accused was 
given the right to a speedy and public trial, 
with compulsory process for obtaining witnesses 
in his favor. By the first ,Tudiciar:y Act 
(Septewber 24, 1789, c. 20, §30, 1 Stat. 73, 
88), the mode or proof by examination of 
witnesses in the courts of the United States 
was regulated, and their duty to appear and 
testify was recognized. These provisions, as 
modified by subsequent legislation, are found 
in §§861-865, Rev. Stats. By Act of March 2, 
1793, c. 22, §6, 1 Stat. 333, 335, it was 
enacted that subroenas for witnesses required 
to attend a court of the united States in any 
district might run into any other district, 
with a proviso limiting the effect of this in 
civil causes so that witnesses living outside 
of the district in which the court was held 
need not attend beyond a limited distance 
from the place of their residence. See 876, 
Rev. Stats. By §877, originating in Act of 
February 26, 1853, c. 80, §3, 10 Stat. 161, 

F.8 

II. OUT-OF-STATE \'HTNESSES 

A. Background 

'16 The Uniform Act tc-· Secure the Attendance of Witnesses 

from Without a State in Criminal proceedings 9 (hereinafter 

8(continue~69, witnesses required to attend any term of 
the district court on the part of the United 
States may be subpoenaed to attend to testify 
generally; and under such process they shall 
appear before the grand or petit jury or 
both, as required by the cou.rt or the' district 
attorney. By the same Act of 1853 (10 Stat. 167, 
1~8), fees for the attendance and mileage of 
w1tnesses were regulated; and it was provided 
that where the United States was a party the 
marshal on the order of the court should pay 
such fees. Rev. Stats., §§848, 855. And 
§§879 and 881, Rev. Stats., contain provisions 
for ~equiring ~itnesses in criminal proceedings 
to g1ve recogn1zance for their appearance to 
te~tify, and for detaining them in prison in 
default of such recognizance. 

In all of these provisions, as in the 
genera~ law upon the ~u~ject, it is clearly 
recogn1zed that the g1v1ng of testimonv and 
the attendance upon court or grand jury in order 
t~ t 7stify ~re.pu~li7 duties which every person 
w1th1D the Jur1sd1ct10n of the Government is 
bound to perform upon being properly summoned, 
and for performance of which he is entitled to 
no further compensation than that which the 
statutes provide. The personal sacrifice 
involved is a part of the necessary contrib­
ution of the individual to the welfare of the 
public. The duty, so onerous at times, yet so 
necessary to the administration of justice ac­
cording to the forms and modes established in 
our system of government (Wilson v. United 
States, 221 U.S. 361, 372, quoting Lord Ellen­
b~rough), is subject to mitigation in exceptional 
c7rcumstance~; there is a constitutional exemp­
t10n from be1ng compelled in any criminal case 
t~ be a witness against oneself, entitling the 
w1tnes~ to be excused fr.om answering anything 
that w1Ll ~end to incriminate him (Gee Brown 
v. Walker, 161 U.S. 591); some confidential matters 
are shie~ded from considerations of policy, and 
perhaps 1n other cases for special reasons a 
witness may be excused from telling all that 
he. knows. 

I 911 Uriiform, Laws A~notated, Crim. Law and Proc. §l. 
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the Act) has been enacted, with minor variations, in forty­

eight states. 10 The Act does not, of course, apply in federal 

11 court, nor does it extend the jurisdiction of a state court, 

but operates on principles of comity.12 It applies to witnesses 

sought in grand jury proceedings.l~ 

B. Procedure 

117 Sections 214 and 315 of the Act define the procedure 

for procuring attendance of a witness. Application must be 

made to a judge of the court having jurisdiction over the 

grand jury. He issues a certificate stating that the person 

sought is a material witness and that his presence will be 

lOsee, ~,Massachusetts: Mass. Ann. Laws ch. 233 §§13 A-D 
(Michie/Law. Co-op 1974); New Jersey: N.J. Stat. Ann~ §§2A: 
81-18 to 2A:8l-23 (West, 1976); New York: N.Y. Crim. Proc. Law 
~640.l0 (McKinney 1971). Alabama does not follow the Act, 
whereas Iowa has similar but not identical provisions. The 
Act is also enact€\d in the District of Columbia, Puerto Rico, 
Panama Canal Zone, and the Virgin Islands. 

11 
united States v. Monjar, 154 F.2d 954 (3d Cir.1946). 

There is nationwide service of a subpoena in federal court. 
See Fed. R. Crim. Proc. l7(t~). Under 28 U.S.C. §1783(a), 
a u.S. citizen living abroad can be subpoenaed to appear 
before a federal grand jury. 

12 
Thus the Act is ineffectual except as between two states 

that have enacted it. See State v. Blount, 200 Or. 35, 264 
P. 2d 419, (1953), cert:-crenied, 347 U.S. 962 (1954). 

13 
Uniform Act, supra note 9, §l. 

14 
"Summoning Witness in this State to Testify in Another 

State", Uniform Act, supra note 9, §2. 

15 
"Witness from Another State Summoned to Testify in This 

Sta'te", Uniform Act, supra note 9, §3. 

F.lO 

required for a specified number of days. 

~8 The certificate is then presented to a judge in a court 

of record in the county where the witness is located. 16 h T e 

judge in that county summons the witness to a hearing, at 

which he must determine that: 

a) The witness is material and necessary to the inves­

tigation; 

b) The witness will not suffer undue hardship by appearing 

before the grand jury; 

c) The laws of the demanding state will immunize the 

witness from arrest and service of civil or criminal 

process as to matters arising before his entry into 

the state. 17 

Following this determination, the judge issues a surrunons 

directing the witness to attend in the demanding state. The 

witness is compensated by the demanding state, and failure 

to appear and testify is punishable in the manner prescribed 

by the state in which the witness is located. 18 

16 
The witness need not be a resident of that state. See 

People of the ~tate of New York v. O'Neill, 359 U.S. -1-­
(1~59) (upho~d1~g the constitutionality of the Act; in 
~h1ch an Il11n01S resident, vacationing in Florida, was 
1ssu7d a,summons by a Florida court pursuant to an 
app11cat10n from a New York court). 

17 
Sec;:tion 4 of the Act provides that a witness entering or 

pass1ng t~rough the state pursuant to a smnmons under the Act 
shall be 1rrunun7 from arrest or sevice of civil or criminal 
process regard1ng matters arising before his entry into 
the state. 

18 
The wit~es~ i~ s~bject to ~unishment by the state having 

personal )ur1sd1ct10n over h1m. If he is issued a summons 
by state A upon the request of state B but fails to leave 
state A, ,he will be punished by state i. If he enters state 
B but fa11s to attend a~d testify, he will be punished by 
state B. See Uniform Act, supra note 9, §§2,3. 
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The courts are divided over the sufficiency of the 

demanding state's showing of "materiality." The Act says that 

the certificate issued by the demanding state shall be "prima 

facie evidence--of all facts stated therein. ,,19 Although one 

court has held that a conclusory statement in the certificate 

that the witness is material suffices,20 most jurisdictions 

require an embellishment of the allegation of materiality.2l 

Most commonly, this gloss takes the form of an accompanying 

19 
Id. at §2. 

20 
Epstein v. People of State of New York, 157 So. 2d 705, 

707 (Fla. Dist. Ct. of App. 1963): [IJnasmuch as the 
certificate is issued by a judge of the requesting state 
who has satisfied himself as to the sufficiency of the 
evidentia.ry facts to establish the necesl5ary con'di tions 
for the making of the certificate, it is not required that 
he give the basis of his decision in order to have a certif­
icate t.hat is prima facie good. See also In re CooFer, 
127 N.J.L. 312, 22 A. 2d 532 (1941) (materiality.·is 
largely for the requesting state to determine.) 

The languag1e of ~pstein is diluted by the fact that 
the certificate was a('companied by an affidavit of the 
assistant district attorney detailing why the witness was 
needed. 

Contra, in In re Grothe, 59 Ill. App. 2d 1, 208 N.E. 
2d 581 (1965) the court held that although a certificate is 
prima facie evidence of all facts stated therein, a mere 
statement that the witness is material is conclusory rather 
than factual and is insufficient to cause a summons to 
issue. See also Commonwealth v. Beneficial Finance Co., 
360 Mass~8a;-275 N.E. 2d 33 cert. denied 407 U.S. 914 
(1971) (bare allegation of materiality is insufficient). 

21 
See In re Saperstein, 30 N.J. Super. 373, 375, 104 A. 2d 

842,843, cert. denied 348 u.S. 874 (1954) (certificate 
stated the subject of the grand jury investigation and 
explained how the witness was related to that investigation; 
This was cited by In re Grothe, Sl),pra note 20, as being 
sufficient). In re Andrews, 64 IIi. 2d 269, 356 N.E 2d 
55 (1976). • 
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affidavit explaining why the witness is needed.~2 In some 

cases, testimony may be heard at the hearing in the receiving 

23 state. 

C. Challenges to the Summons 

,'11 Aside from challenging the showing of materiality, a 

witness can raise few objections to the summons. Since the 

hearing is not a criminal proceeding, he is not entitled to 

counselor to cross-examine. 24 Matters of privilege are to 

be raised with the demanding state rather than at the hearing. 25 

He, rather than the demanding state, has the burden of proof 

regarding undue hardship.26 Low witness fees,27 differences 

22 
State of Florida v. Axelson, 80 Misc. 2d 419, 363 N.Y.S. 

2d 200 ("Sup. Ct. N.Y. ,1974) (witness sought for trial; 
attorney's affidavit details why he is needed); ~ also 
Epstein, supra note 20. 

23In re Pitman, 26 Misc.2d 332, 201 N.Y.S.2d 1000 
(ct. Gen. Sess., New York County 1960) (certificate 
plus testimony at hearing will be sufficient). 

24see Epstein, supra note 20, 157 So.2d at 707-708, 
Commonwealth v. Beneficial Finance Co:, supra note 
20, 360 Mass. at 306, 275 N.E.2d at 100-101. 

25APp1ication of State of Washington in re Harvey, 
10 App. Div.2d 691, 198 N.Y.S.2d 897 (1st Dep't), 
appeal dismissed; 8 N.Y.2d 865, 168 N.E.2d 715, 
203 N.Y.S.2d 914 (1960); In re Pitman, supra note 23. 

26Ter1 v. State of Maryland ex rel. Grand Jury of Balti­
more City, 237 So.2d 830 (Fla. Dist. Ct. of App. 1970) 
(proving a negative would be difficult for the state; 
the witness's willingness and ability to testify is a 
rebuttable presumption). 

27state of Florida v. Axelson, supra note 22, 80 Misc.2d 
at 420, 363 N.Y.S.2d at 202 (the witness fee of $5/day 
is "woefully inadequate" but is for the legislature to 
change). 
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in immunity,28 or interruption of work
29 

do not suffice to 

show undue hardship. Yet if it appears that the summons (some 

states refer to it as a subpoena) is issued in bad faith and 

that the witness is really sought to be made a defendant, the 

"II t" 30 summons Wl no lssue. 

D. Subpoena Duces Tecum 

~12 The Act is generally held to encompass a subpoena duces 

31 tecum, though a narrow reading limits it to a subooena ad 

t . f' d 32 estl lcan urn. 

28Matter of State Grand Jury Investigation, 136 N.J. Super. 
163, 171, 345 A.2d 337, 341 (Superior Ct. of N.J., App. 
Div. 1975) (witnesses argue that certificate should be 
guashed since use immunity of the demanding state is less 
than transactional immunity of their own state): 

[wJe know of no authority, nor does justice or 
reason mandate that there be an identity of 
procedural or substantive rules in participating 
states in order for uniform acts to be applied. 

29Axelson, supra note 22 (witness argued that his relation­
ship with his patients would suffer; court answered that 
some burden is borne by all witnesses). 

30In re Mayers, 169 N.Y.S.2d 839 (Ct. Gen. Sess., New York 
County, 1957); Wright v. State, 500 P.2d 582, 588 (Okla.Crim. App. 1972). 

31In re Saperstein, supra note 21, 30 N.J. Super. at 377 v 
104 A.2d at 846 (statute defines "summons" as including 
"subpoena", and New Jersey case law has included subpoena 
duces tecum under that term. Statutory protection afforded 
the witness may also be given to the materials under the 
subpoena duces tecum, thus it cannot be attacked in the 
demanding state). See also In re Bick, 82 Misc.2d 1043, 
372 N.Y.S.2d 447 (Sup. Ct. N.Y. County 1975) (citing Saperstein) .• 

32In re Grothe, supra note 20, 59 Ill. App.2d at 10, 208 
N.E.2d at 586 (court distinguishes Saperstein, supra note 21, 
in that Illinois case law does not define " subpoena II as 
including "subpoena duces tecum"). 
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E. Appeals 

'113 Although an appeal of the determination at the hearing 

"d" d 33 " 34 lS lscourage, lt has been allowed in certain cases. 

III. QUASHING A GRAND JURY SUBPOENA 

A. Federal Courts 

1. Generalll 

'114 The grand jury can subpoena any witness without having 

to give a 35 The subpoena call the witness to testify reason. may 

33 In In re Harvel, supra note 25, the court noted that appeal-
ability of the order is "gravely doubtful" but allowed the appeal. 
10 App. Div. 2d, 198 N.Y.S.2d at 898. The Court of Appeals, 
however, dismissed the appeal and directed the Appellate Divi­
sion to dismiss the appeal taken to that court. 8 N.Y.2d at 
866, 168 N.E.2d at 716, 203 N.Y.S.2d at 914. 

34see In re Saperstein, supra note 21, In re Grothe, supra 
note 20 (question of appealability not raised). In New York, 
a denial of a motion to quash might be appealed under N.Y. 
Civ. Prac. L. § 2304, see note 73, infra, but this question 
has yet to be directly considered. 

35 The grand jury does not need to 
have probable cause to investigate; 
rather its function is to determine 
if probable cause exists. And if 
probable cause is not required to 
investigate, it follows that probable 
cause is not required to make the 
preliminary showing necessary to 
call a witness whose testimony may 
shed light on criminal activity which 
the grand jury must investigate if 
the national interest is to be effec­
tively served. 

In re Grand Jury Witnesses, 322 F. Supp. 573,576 (N.D. Cal. 1970); 
Fraser v. United States, 452 F.2d 616, 620-21 (7th Cir. 1971). See 
also National Lawyer's Guild, Representing Witness Before Federa-l-­
Grand Juries § 35(e) (1976) [hereInafter cited as 1976 Guild.] 
(advice concerning how a witness learns the subject of the grand 
jury investigation). 
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soon after it is served. 36 A United States attorney may not issue a 

subpoena that orders the witness to appear at his office and the 

prosecutor may not interrogate a witness outside the presence of 

the grand jury.37 Once a subpoena has been properly issued and 

served a subsequent subpoena is not required to compel later 

appearances of the witness. 38 If the United States attorney has 

probable cause to believe a witness will avoid service or fail 

to comply with a subpoena, the government may make a material 

Ott 39 Wl. ness arres • 

2. Venue 

,,15 A motion to quash a grand jury subpoena should be made in 

d o 0 h 0 0 • h d 0 40 the l.strl.ct court aVl.ng supervl.sl.on over t e gran Jury. 

Although this may cause hardship to a witness subpoenaed from 

another state, no direct authority has been found allowing a 

motion in a district other than that from which the subpoena issued. 4l 

361976 Guild, supra note 35, at § 3.3(f). 

37United States v. Thomas, 320 F. SUppa 527 (D.D.C. 1970); 
Durbin V. United States, 221 F.2d 520,522 (D.C. eire 1954); 
United States v. Johns-Manville Corp., 213 F. SUppa 65 (E.D. 
Pa. 1962); Matter of Archuleta, 432 F. SUppa 583, 595 (S.D.N.Y. 1977). 

38United States V. Snyder, 413 F.2d 288 (9th Cir.); cert. denied, 
396 U.S. 907 (1969), Blackmer V. United States, 284 U.S. 421 (1932). 

39Bacon V. United States, 449 F.2d 933, 943 (9th Cir. 1971) (the 
crIteria for making a material witness arrest are that there be 
probable cause to believe that the witness' testimony is mate~ial 
and that it may be impracticable to secure the witness' presence 
by subpoena); United States V. Feingold, 416 F. SUppa 627 (E.D.N.Y. 
1976). 

401976 Guild, supra note 35, at § 66. 
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3. Standing 

,,16 In general, only the witness against whom the subpoena 

is directed has standing to move to quash it,42 but a person 

whose papers are in the temporary possession of a third-party 

custodian may move to quash the subpoena against the third 

party on Fifth Amendment grounds. 43 

4 •. Grounds for challenges 

"17 There are several technical challenges that may be 

grounds to quash a subpoena. If the subpoena is not properly 

issued or served it may be quashed. 44 Rule l7(a) of the 

Federal Rules of Criminal Procedure and Rule 45(a) of the 

Federal Rules of Civil Procedure require that a subpoena 

be signed and sealed by the clerk of the court. A subpoena 

may be served by a United States Marshall, his deputy, a 

person not a party to the case,45 or by an FBI agent. 46 

42A 1 0 
0 

pp l.catl.on of Iaconi, 120 F. SUpPa 589 (D. Mass 1954) (a 
defendant cannot object to grand jury subpoena or other wit­
~esses. T~e court said, however, that it could quash under 
l.ts ~upervl.sory power without a motion, responding to sug­
gestl.ons made by counsel,. litigants, or strangers). Cf •. 
In re Grand Jury for the November 1974 Term, 415 F. SUpPa 242 
(W.D.N:Y. 1976). (Court's general responsibility to oversee 
grand Jury's work and to police excesses carries with it the 
authority to insure fair procedures). 

43C h 0 

ouc V. Unl.ted States, 409 U.S. 322, 333 (1973) (Fifth Amend-
ment mean~ to prevent personal compulsion, which is not involved 
when a thl.rd-party ,?usto~ian is subpoenaed. The Court recognizes 
~hat there may be sl.tuatl.ons: [W]here constructive possession 
l.S s~ c~ea: ~r the relinquishment of possession is so temporary 
and l.nsl.gnl.fl.cant as to leave the personal compulsions upon the 
~ccused substantially intact). 
\ 

44u 0 d nl.te States V. Davenport 312 F.2d 303 (7th Cir.), cert. 
denied, 374 U.S. 841 (196~' 

45Fed • R. Crim. Proe. l7(d); Fed. R. Civ. Proc. 45(c). 

46 
18 U.S.C. § 3052 (1970). 
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47 
Service must be made personally. The witness may also claim 

that the notice of subsequent appearances is unclear or ambi­

guous,48 or that he is not competent to testify.49 Failure 

to raise these procedural challenges prior to the witness' 

appearance may constitute a waiver of the defect. 50 

~18 Motions to quash a subpoena based on substantive challenges 

51 
are often ccnsidered premature. A witness may still raise 

the issues in order to gain time for preparation and to alert 

the judge to the issues.
52 

A witness may claim that the compo­

sition of the grand jury is not representative of the population 

47Fed . R. Crim. Proc. 17(d); Fed. R. Civ. Proc. 45(c). 

48 1976 Guild, supra note 35, at § 4.10(c). 

49 See In re Loughram, 276 F. Supp. 393, 430 (C.D. Cal. 1967) 
(tests for determining a witness' competency are: 

(1) the witness must have sufficient understanding to comprehend 
the obligation of an oath, and to tell the truth before the 
grand jury. 

(2) the witness must be capable of giving a reasonably correct 
account of the matters he has seen or heard. 

(3) these two issues are to be detennined by the court based 
upon the testimony of expert medical witnesses and upon the 
court's own examination. 

(4) the court must be assured that the witness' physical and 
mental health will not be harmed in any significant way) • 

50 In re Meckle:(, 50 Fo Supp. 274 (M.D. Pa.), aff'd, 137 
F.2d 310 (3d C1r.), cert. denied, 320 u.S. 760 (1943) 
(After the defendant failed to raise a procedural defect 
prior to the contempt hearing, the court held that the defen­
dant's appearance before the grand jury constituted a waiver 
of the claim.); United States v. Johns-Manville Corporation, 
213 F. Supp. 65 (R.D. Pa. 1962). 

511976 Guild, supra note 35, at § 4.11. 

52Id • at §3.8(c). 
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of the district53 or that the grand jury is prejudiced.
54 

The 

witness may also raise First,55 Fourth,56 and Fifth57 Amend­

ment challenges. The witness may also raise challenges based 

"1 58 on pr1v1 ege. Where a privilege objection is raised against a 

subpoena duces tecum, the court will inspect the materials to 

detennine whether they are privileged. 59 A witness may also 

claim that the subpoena was issued for purposes that are not 

within the proper function of the grand jury.60 

53Alexander v. Louisiana, 405 u.S. 625 (1972). (The Court 
quashed an indictment beca.use Negro citizens were included 
on the grand jury list in only token numbers); Castenida v. 
Partida, 430 u.S. 482 (1977) (habeus corpus relief granted to 
prisoner indicted by a grand jury on which Mexican-An~ricans 
were underrepresented); Matter of Archuleta, 432 F. s:upp. 
583 (S.D.N.Y. 1977) (witness' challenge to grand jury array 
for systematic exclusion of "Latins and Hispanic people" 
failed for lack of standing). See generally The Federal Jury 
Selection and Service Act of 1968, 18 U.S.C. § 1861 (1970). 

54L ' d awn V. Un1te States, 355 u.S. 339 (1958); 1976 Guild, 
~upra note 35, at § 4.l1(b). 

55 Branzberg V. Haye!, 408 u.S. 665 (1972), see infra ~76; 
Beverly V. United States, 468 F.2d 732 (5th eire 1912). 

56 ' d Un1te States V. Calandra, 414 u.S. 338, 346 (1973) (although 
'the exclus10nary rule is inapplicable to grand jury proceed­
ingsi the grand jury itself may not invade a constitutionally 
protected interest); United States v. Washington, 431 U.S. 
181, 185 n.3 (1977). 

57Lawn v. United States, 355 u.S. 339, 349-50 (1958). 

58Infra, '1'1 59-87; See also 1976 Guild, supra note 35, at 
§ 4.1l(f). 

59 h' , d Sc W1mmer v. Un1te States, 232 
cert. denied, 352 U.S. 833 (1956) 
to examine documents to determine 
by attorney-client privilege). 

F.2d 855, 864 (8th Cir.) 
(court appoints a master 
whether they are protected 

60 In re April 1956 Term Grand Jury, 239 F.2d 263 (7th Cir. 
1956) (the grand jury investigation may not be used as a 
subterfuge to obtain records that could not have been 
obtained in a civil proceeding)~ In re National Window 

F.19 



'119 A subpoena duces tecum may be quashed on Fourth Amend-

ment grounds if it is "unreasonable," and Fed. R. Crim. P. 

17{c) authorizes the court to quash if the subpoena is "unrea­

sonable and oppressive." The authority under Rule 17{c) is 

61 not dependent on the Fourth Amendment, but courts usually 

consider them together. 

'120 To be reasonable, the subpoena must seek materials relevant 

t th d · . . 62 o e gran Jury lnqulry, but courts are split on who bears 

the burden of proving relevance. It has been held that the 

government must make a minimal showing of re1evance,63 but the 

Second Circuit approach is that the witness must show there is 

60 (continued) 
Glass Workers, 287 F.219 (N.D. Ohio 1922) (the grand jury 
may not be used to prepare for a pending criminal trial): 
United States v. Remington, 191 F.2d 246 (2d Cir. 19.51) 
(an investigation may not be called for the express purpose 
of intimidating witnesses); In re September 1971 Grand Jury 
(Mara), 454 F.2d 580, 585 (7th Cir. 1971), rev'd on other 

grounds,_ United States v. Mara, 410 U.S. 19 (1973-)-{the 
grand jury may not be used to pursue a "general fishing 
expedi tion" ) . 

61APp1ication of Radio Corp. of America, 13 F.R.D. 167, 
171 (S.D.N.Y. 1952) (Rule 17{c) gives the court powers in 
addi tion to those granted under the F!:>urth Amendment but 

, ' the tests are considered together). 

62 See In re Grand Jury Subpoena Duces Tecum (Local 627), 
203 F. Supp. 575, 578 (S.D.N.Y. 1961); United States v. 
Gurole, 437 F.2d 239, 241 (lO~h Cir. 1970), cert. denied sub 
nom. Baker v:. United States, 403 U.S. 904 (1971). In re 
~ado Brothers, 361 P. Supp. 1126, 1130 (D.C. Del. ~973). 

63In re Grand Jury Proceedings (Schofield), 486 F.2d 85 
(ed Cir. 1973). See also In re Corrado Brothers, Inc. 
supra note 62, at -rI'3r;I'n -re'Grand Jury Supoena Duces 
Tecum, 391 F. Supp. 991, 995, 997 (D.R.I. 1975) (govern­
ment's prima facie showing of relevance is irrebuttable. 
Government need only show that there is an investigation 
and that documents bear some possible relation, however 
indirect; to the subject-or-the investigation). 

F.20 
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no conceivable relevance to any legitimate subject of invest-

, t' 64 Th' b ' 'bl b d 65 l.ga 10n. lS may e an lmpossl e ur en. 

~21 A subpoena duces tecum may also be challenged on the grounds 

66 
that it does not specifically describe the items called for. 

In addition, the objects called for must cover a reasonable time 

period,67 the burden of compliance must not be oppressive,68 

and the person served must have possession or control of the 

, t . t 69 1 ems sougn . 

64see In re Horowitz, 482 F. 2d 72, 79-80 (2d Cir.)., cert. 
denied 414 U.S. 867 (1973) (as to older documents, govern­
ment must make minimal showing, but as to recent documents, 
witness must show there is no conceivable relevance); 
In re Morgan, 377 F. Supp. 281, 284 (S.D.N.Y. 1974) (citing 
Horowitz and noting that the Second Circuit dissents from 
SchOfieId on the question of relevance). 

65schofie1d, supra note 63, at 92, 93 (notes the difficulty 
a witness would have in showing irrelevance b~cause of the 
secrecy of grand jury proceedings, and would allow the 
witness to utilize discovery to prove that there is no 
relevance). The District Court of Rhode Island, though 
following Schofield generally, would not allow discovery. 
In ~e Grand Jury Subpoena Duces Tecum, supra note 63, at 
995. 

66Hale v. Henkel, 201 U.S. 43 (1906); Oklahoma Press 
Publishing Co., V. Wallin.2" 327 U.S. 186 (1946); Brown 
v. United States, 276 U.S. 134 (1928). 

67 In re Eastman Kodak Company, 7 F.R.D. 760 (W.D.N.Y. 19,47); 
In re United Shoe Machinery Corp., 73 F. Supp. 207 (D. Mass. 1947); 
In re Grand' Jury Subpoena Duces Tec~, 405 F. Supp. 1192 (N.D. 
Ga. 1975). 

6aIn re Shoe Machinery C?..!E.' 7 3 F, Supp. 207 (D. Mass. 
1947); Application of Harry Alexander, Inc., 8 F.R.D. 559 
(S.D.N.Y. 1949); cf. Petition of Borden Coo, 75 F.Supp. 
857 (N. D. Ill. 1948) (a subpoena requiring a search of 
files covering a twenty year period was not unreasonable). 

691976 Guild, supra note 35, at §4.l2{e). 

F.2l 



5. Appeal 

~22 Denial of a motion to quash a subpoena is generally ~on-

70 sidered not appealable. Appeals by the government have been 

allowed from orders granting a witness's motion to quash or 

modify.71 A witness seeking rev~ew may refuse to comply, be 

h ld . d 1 h d' 7 2 e 1n contempt, an appea t e contempt procee 1ng. 

B. State Courts 

~23 Although Fed. R. Crim. P. l7(c) is not available in 

state courts, most federal cases de~ling with subpoenas were 

decided on constitutional grounds, and there is thus little 

difference betweeen state and fe0eral law in this area. One 

important difference is that in New York, denial of a motion 

to quash a subpoena is appealable as of right if the subpoena 

70Cobbledick v. United States, 309 U.S. 323, 325 (1940) 
(liTo be effective, judicial administration must not be 
leaden-footed.") See also United States v. Ryan, 402 
U.S. 530, 532-533 'TI97!Tlthe court notes that there is 
an exception to the rule of nan-appealability in the case 
where a third-party custodian of records is not likely to 
risk contempt to judge validity of the subpoena. In t.:hat 
case, the owner can appeal the denial of a motion to quash. 
See, e.""o, Schwimmer v. 0nited States, supra note 59; 
Unitea-8tates v. Guterma, 272 F.2d 344 (2d Cir. 1959) 
ya'ppea1s allowed). See also 1976 Guild, supra note 35, 
at §4.8 (c) (e) (ll.dvises witnesses to seek immediate certif­
ication for appeal from the district court). 

71united States v. Judson, 322 F.2d 460 (9th Cir. 1963). 

72cobb1edi~k v. United States, supra note 70, at 327; 
See also 1976 Guild, supra note 35, at § 3.14 (witness 
strategy on appeal from contempt proceedings). 
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was issued by c. court having both civil and criminal jurisdic-

73 1 d t l1'e as of . ht 74 tion. In New Jersey, appea oes no r1g • 

Florida allows interlocutory appeal from both the denial and 

the granting of a motion to quash. 74a The cases do not specify 

whether appeal is of right or by leave of the court. 

73A motion to quash a grand jury subpoena may be made under 
N.Y. Civ. Prac. L. § 2304 if the court from which the 
subpoena issued has civil as well as criminal jurisdiction. 
Matter of Queens Republican County Committee, 49 App. Div. 
2d 956, 374 N.Y.S.2d 57 (2d CepIt 1975). An order denying 
a motion to quash a subpoena issued out of a court having 
only criminal jurisdiction is not appealable, since appeal 
lies only by virtue of statute, and the Criminal Procedure 
Law does not permit appeal of such orders. In re Ryan, 
306 N.Y. 11, 16, 114 N.E.2d 183, 185 (1953) (denying appeal 
in the Court of General Sessions, which has only criminal 
jurisdiction). If the court has civil as well as criminal 
jurisdiction, the order can be appealed as of right. 
Cunningham v. Nadjari, 39 N.Y.2d 314, 347 N.E.2d 915, 383 
N.Y.S.2d 590 (1976) (supreme court); Boikess v. Aspland, 
24 N.Y.2d 136, 247 N.E.2d 135, 299 N.Y.S.2d 163 (1969) 
(county court). N.Y. Civ. Prac. L. § 2304 states that the 
motion to quash shall be made in the court in which the 
subpoena is returnable. In Massachusetts it is possible 
to appeal a final court order enforcing a subpoena. Finance 
Commission of Boston v. McGarth, 343 Masso 754, 180 N.E.2d 
808 (1962). 

74Appeal of Pennsylvania Railroad Co., 20 N.J. 398, 407. 
120 A.2d 94, 98 (1956) (involving an appeal of an order 
refusing to quash a subpoena in pretrial discovery): 

In passing upon pretrial discovery orders, 
such as a denial or a motion to quash or limit 
a subpoena, addressed to either a party or a 
non-party witness, this court has .•• approved 
the pertinent principles expounded in the 
federal cases and has held the orders to be 
interlocutory and non-appealable as of right. 

The court then cites Cobbledick v. rynited States, supra 
note 69, that a witness may disobey the subpoena, be held 
in contempt, and appeal the contempt order. The court also 
suggests that appeal may be had by leave of court if not 
as of right. 20 N.J. at 409, 120 A.2d at 99-100. 

74aAtlantic Coast Line R. Co. v. Allen, 40 So. 2d 115 (Fla. 
1949); F-ra.Ilk1yn S. Inc. v. RLisenbeck, 166 So. 2d 831 (Fla. 
Dist. Ct. App. 1964); Pembroke Park Lanes, Inc. v. High Ridge 
Water Co., 186 So. 2d 85 (Fla Dist. Ct. App. 1966); Imparato v. 
Spicol~, 238 So. 2d 503 (Fla. Dist. Ct. App. 1970) 0 
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· ' 
IV. OTHER MOTIONS AND OBJECTIVES 

~24 A witness may desire to delay testifying until the last 

possible moment hoping to avoid jail for as long as possible, 

to gain time for preparation, or to have the subpoena withdrawn 

75 or postponed. The witness may therefore make a variety of 

motions. If the witness is called to testify soon after the 

subpoena is served, the witness may make a motion for a contLl-

76 77 uance. Generally, these motions are denied. A witness 

1 k " , I' f78 ' 79 maya so see 1nJunct1ve re 1e or a protect1ve order. 

It is also possible for a third party ~o intervene to challenge 

the introduction of evidence or the purpose of the grand jury 

d ' 80 procee 1ng. 

~25 During the questioning, the witness may object to 

t ' 1 t' 81 A' , 11 d par 1CU ar ques 10ns. w1tness 1S not a owe to 

751976 Guild, supra note 35, at §3.9{f}, 3.l2{d}. 

76 Id • at §§ 3.8{b}; 4.4. 

77united States v. Polizzi, 323 F. SUppa 222, 225-226 
(C.D. Cal.), rev'd on other grounds per curiam 450 F.2d 
880 {9th Cir. 1971}; 1976 Guild, supra note 35, at §4.4. 

78~976 Guild, supra note 35, at ch. 6. 

79 Id . at § 5.3. 

80 1976 Guild, supra note 35, at § 3.8{d}: 

When the grand jury is investigating 
matters which have already been the subject 
of an indictment, the indicted defendant or 
defendants may seek to intervene to enjoin 
the proceedings or obtain a protective order. 
The basis for such a motion would be that the 
grand jury is being used to obtain evidence 
to be used in the trial of their case. 

811976 Guild, supra note 35, at § 3.11: 

[T]he attorney should look for objections 
raised by particular questions, such as 
questions which ask for an opinion, which 
infringe upon First Amendment protections, 
or which inquire into privileged communications. 

, 
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challenge the relevancy of questions,82 but a witness may 

attempt to show prejudicial prosecutiorial misconduct. 83 

A prosecutor may not question a witness for the sole 

purpose of causing him to answer inconsistently and to 

't . "'84 comm1 perJury. 

,,26 The ABA has drafted standards for prosecutorial con-· 

d t ' d . d' 85 uc 1n gran Jury procee 1ngs. These standards are not 

'J 

binding upon prosecutors or the courts, but they may be use­

ful as guidelines for professional conduct and they may be 

used by witnesses to attack prosecutoria1 conduct. 86 The ABA 

Standards state: 

82United States v. Doe, 460 F.2d 328 (1st Cir. 1972), cert. 
denied, 411 U.S. 909 {1973}; United States v. Weinberg-,---
439 F.2d 743, 150 (9th Cir. 1971); Blair v. United States, 
250 U.S. 273, 282 (19l9). 

83united States v. DiGrazia, 213 F. Supp. 232 (N.D. Ill. 
1963) {presence of prosecutor during deliberations may be 
grounds for quashing the indictment; United States v. 
Whitted, 325 F. SUppa 520 (N.D. Neb. 1971), rev'd on other 
grounds, 454 F.2d 642 (8th Cir. 1972) (when a witness is 
asked questions not pertinent to the investigator and which 
are prejudicial the indictment must be dismissed as viola­
tive of due process, but the court does not have the power 
to dismiss following the return of a verdict); See also 
Robert Hawthorne, Inc. v. Director of Internal ReVenue; 406 
F. SUpPa 1098, 1115 n.29 (E.D. Pas 1976). 

84 Brown v. United States, 245 F.2d 549 {8th Cir. 1957}; 
See also States v. Schamberg, 146 N.J. Super 559, 370 A.2d 
482 (App. Div. 1977) (Although expressing disapproval, the court 
held that it was not prosecutorial misconduct. to state, J::efore 
the grand jury, that the prosecutor had reason to believe that 
the witness had just perjured himself); United States v. Doss, 
563 F.2d 265, 274-77 (6th eire 1977). 

85A. B. A• Project on Standards for Criminal Justice, Standards 
Relating to the Prosecution Function (Approved Draft, 1971) 
[Hereinafter cited as ABA Standards]. 

86 See 1976 Guild, supra note 35, at § 10.3; United States v. 
Thomas, 320 F. SUpPa 527 (D.D.C. 1970). 



The prosecutor should not make s~atement~ 
or arguments to influence g~and J~ry,act10n 
in a manner which would be8,mperm1ss1ble at 
trial before a petit jury. 

The ABA Standards also provide guidelines for the examination 

of witnesses 88 and define the scope and quality of evidence 

d ' 89 
that should be presented to the gran Jury. 

V. ROLE OF COUNSEL IN THE GRAND JURY 

~27 There is no constitutional right to counsel in the grand 

jury room,90 even if a witness has already been indicted on a 

87ABA Standards, supra note 85, at §3.5(b). 

88ABA Standards, supra note 85, at §5.7. 

89ABA Standards, supra note 85, at §3.6. 

90A witness "before a grand jury cannot insist, as a matter 
of constitutional right, on being represented by counsel 
•••. "In re Groban, 352 U.S. 330, 333 (1957); United 
States v. Allen, 556 F.2d 720, 723 (4th Cir. 1977); United 
States v. O'Kane, 439 F. Supp. 211, 214 (S.D. Fla. 1977). 
See also Fed. R. Crim. P. 6(d) (prescribes who may be 
present in the grand jury room). People v. Iannello, 21 
N.Y.2d 418, 423, 235 N.E.2d 439, 442, 288 N.Y.S.2d 462, 
467, cert. denied, 393 U.S. 827 (1968) (need for secrecy 
in grand jury proceedings and exclusion of all but 
autho:r:ized persons from the grand jury room). But see 1978 
NGY. Laws, Ch. 447, eff. Sept. 1, 1978 (to be codified as 
N.Y. Crim. Proc. L. § 190.50) (permitting lawyers of clients 
who have waived immunity inside the grand jury room. State 
V. Cattaneo, 123 N.J. Super. 167, 172, 302 ~.2d 138, 141 
(App. Div. 1973); Commonwealth v. Gibson, 333 N.E. 2d 400, 
405 n.2 (1975). Although there is no constitutional right 
to counsel in the grand jury room,five states allow it. 
See Kan. Stat. Ann. § 22-3009 (1974); Mich. Compo Laws 
~67.3 (Mich. Stat. Ann. § 28.943 (1972); S.D. Compiled 
Laws Ann. § 23-30-7 (Supp. 1977); Utah Code Ann. § 77-19-3 
(Supp. 1977); Wash. Rev. Code Ann. § 10.27.120 (Supp. 1977). 
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charge separate from the subject of the investigation. 9l 

Escobedo v. Illinois,92 Miranda v. Arizona,93 and United States 

94 v. Wade, indicated that one's right to counsel attached "at 

any stage of the prosecution formal or informal •.. where counsel's 

absence might derrogate from the accused's right to a fair 

t ' 1 ,,95 r1a . Such "critical" stages were to be determined by 

analyzing "whether,potential substantial prejudice to defen-

dant's rights inheres in the oarticular confrontation and the 

b 'l' f 1 h 1 'd th 'd' "96 a 1 1ty 0 counse to e p aV01 at preJu 1ce. In the 

light of these cases, strong arguments have been made that the 

right to the presence of counsel ought to be extended to the 

91united States V. George, 444 F.2d 310 (6th Cir. 1971) 
(a witness who had been indicted on an unrelated charge 
was not entitled to have counsel present in the room). 
The rule may be different if the witness has been indicted 
on a charge related to the grand jury's investigation. 
See United States v. Doss, 545 F.2d 548, 552 (6th Cir. 1976): 

aff'd 

92.378 

93 384 

94 388 

95 Id . 

Where a substantial purpose of calling an 
indicted defendant before a grand jury is to 
question him secretly and without counsel 
present without his being informed of the 
nature and cause of the accusation about a 
crime for which he stands already indicted, 
the proceeding •.• violates ••. the Sixth 
Amendment •••• 

on rehearing, 563 F.2d 265 (1977) . 

U.S. 478 (1964) . 

U.S. 436 (1966) . 

U.S. 218 (1967) . 

at 226. 

F.2.7 



d . . 11 . th f t t 97 Inc'teed, l.·t gran Jury espeCl.a y l.n e case 0 a arge. 

has been urged that such a result is nothing more than an 

extension of Escobedo in order to protect the rights of the 

suspect in a white collar criminal case. 98 

,,28 In general, however, a witness is only allowed to con-

99 suIt with counsel outside of the jury room. It is not 

clear that this is a right,lOO and an indigent witness is 

97See w. Steele, "Right to Counsel at the Grand Jury State 
of Criminal Proceedings", 36 Mo. L. Rev. 193 (1971) ; 
R. Meshbesher, "Right to Counsel before Grand Jury", 
41 F.R.D. 189 (1967); 1976 Guild, supra note 35, at §7.5. 

98 R. Meshbesher,note 97 supra. 

Typically the prime suspect of a crime of 
violence is taken to the police station for 
interrogation much more freque~tly than the 
prime suspect of a "white collar crime," ... 
is called before the grand jury. Thus, requiring 
counsel for a "suspect" in the grand jury room 
hardly constitutes a radical extension of 
Escobedo. 

Id. at 195. 

99 See People v. Ianniello, supra note 90, 21 N.Y.2d at 
423-424, 235 N.E.2d at 442v 288 N.Y.S.2d .at 467 (practice 
in New York State and the Southern District of New York is 
to allow witness to leave the room and consult with counsel. 
When a witness demands to see his lawyer to discuss legal 
rights rather than strategy, he should be allowed to do 
so). See also United States v. Capaldo r 402 F.2d. 821, 824 
(2d Cir. 1968), cert. denied, 394 U.S. 989 (1969): 

We think that the rule under which appel­
lant was free to leave the Grand Jury room at 
any time to consult with counsel is a reasonable 
and workable accomodation of the traditional 
investigatory role of the grand jury ... and the 
self-incrimination and right to counsel provisions 
of the Fifth and Sixth ~nendments. 

A recent case has held that a defendant on trial for 
extortion and perjury was not prejudiced by the introduction 
of a grand jury transcript which revealed that before 
answering two crucial questions the defendant left the 
room to consult with his attorney. United States v. Kop~, 
552 F.2d 1265 (7th eire 1977). 
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not entitled to have counsel 

in the posture of a defendant 

. t d 101 appol.n e , 

102 may be. 

though a witness 

,,29 Generally, a witness will be allowed to consult with 

counsel 'outside the grand jury regarding the extent of 

immunity granted to him or any privilege he wishes to raise.
l03 

If he should continue refusing to answer, forcing the state 

to seek a ruling in open court, counsel for the witness 

100Justices Brennan and Marshall, concur~ing in United States 
v. Mandujano, 425 U.s. 564 (1976), reason that the Fifth 
Amendment privilege against self-incrimination is meaningless 
without the advice of counsel. There is also strong language 
to that effect in People in Ianniello, supra note 90, 21 N.Y.2d 
at 424, 235 N.E.2d at 443, 288 N.Y.S.2d at 468: 

As a matter nf fairness, government ought not 
compel individuals to make binding decisions 
concerning their legal rights in the enforced 
absence of counsel. 

Nevertheless, there is no case authority holding directly 
that an ordinary witness has a right to counsel outside 
the grand jury room. 

101united States v. Daniels, 461 P.2d 1076 (5th Cir. 1972) 
(advising an indigent witness that he may consult counsel 
does not mean that one must be appointed, since the grand 
jury is not a "critical" stage of criminal proceedings). 
See also Mandujano, supra note 100, 425 U.S. at 581. 

102perrone v. united States 416 F.2d 464 (2d Cir. 1969) 
(witness who had been ~rrested was warn~d of his right to 
consult with counsel outside the grand Jury room and to 
have cousel. appointed if he could not afford it. The 
questioning was related to the subject of his arrest). 

103See People v. DeSalvo, 32 N.Y.2d 12, 16 -17, 295 N.E.2d 
750:-752, 343 N.Y.S.idE55, 68 (1973), cert. denieq, 415 U.S. 
919 (1974) (the witness should be pe~mitted to consu~t wi~h 
counsel regarding relevancy of questJ.ons, extent of l.rnrnunl. ty 
conferred, or existence of testimonial privilege. He 
should raise all privileges at once or risk waiving them). 
See also In re Goldman, 331 F. Supp. 509 (W.O. Pa. 1971) 
(witness can consult with counsel regarding applicability 
of attorney-client privilege). 
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104 If the witness is threatened with con­may be present. 

tempt for refusal to answer, due process requires that he be 
d' 105 

allowed to have counsel present during the contempt procee 1ng. 

,,30 An attorney will not himself be held in contempt for 

advising a witness, in good faith, to·refuse documents on 

. 1 t d 106 
the ground that a privilege will be V10 a e . 

,,31 Although cousel cannot accompany the witness into 

h1's advice can prevent his client from the grand jury room, 

surrendering any of the privileges available to him. 

VI. WARNINGS TO WITNESSES 

A. Fifth Amendment~-Miranda 

1. Federal courts 

,,32 A grand jury witness can claim the Fifth Amendment 

104 Id • 

105Harris v. United.States, 382 U.S. 162; 166 n.4 (1965). 

106Maness v. Meyers, 419 U.S. 449, 466 (1975): 

A layman may not be aware of the.pre~ise scope, 
the nuances, and boundaries of !11S F1fth Amend-
ment privilege ••• 

... We conclude that an advocate is.n~t su~ject 
to the penalty of contempt for adv7s1n~ h1s 
client, in good faith, to assert h7 s F1fth . 
Amendment privilege in any proceed1ng embrac1n~ 
the power to compel tes~imony. ~o.hold oth:rw1se 
would deny the constitutional pr7v1lege ~ga1nst 
self-incrimination the means of 1tS own 1mplement-
ation." Id. at 468. 

F.30 

. f" . t' 107 b t h d t privilege aga1nst sel -1ncr1m1na 10n, u e nee no 

always be warned of the privilege. The Supreme Court has 

held that if the privilege is not cited in response to a 

question, and the witness answers the question, the priv-

h t · 108 
ilege is considered waived as to t at ques 10n. If the 

witness is a defendant (under arrest, or has an information 

or indictment filed when he testifies) he must be warned of 

his Fifth Amendment privilege,109 and of his right to 

110 ~ounsel , befure he testifies. 

107United States v. Calandra, 414 U.S. 338, 346 (1974). See 
also Couch v. United States, 409 u.S. 322 (1973) (where another 
person received a subpoena for documents which belonged to 
and would incriminate the witness, the witness generally cannot 
assert the privilege to prevent surrender of the docuemnts). 

l08RogerS v. United States, 340 U.S. 367, 373 (1951) (once 
a witness makE~s an incriminating admission he cannot stop 
testifying by claiming the Fifth Amendment privilege and 
refuse to disclose details unless further disclosure would 
pose a real danger of further incrimination). See also 
United States v. Monia, 317 u.s. 424 (1943) i United States 
v. Korbel, 397 U.S. i (1970); 1976 Guild, supra note 35, 
at § 13.6 (advice for arguing against a waiver of the pri­
vilege). 

109United States v. Lawn, 115 F. Supp. 674 (S.D.N.Y.) appeal 
dismissed sub nom. United States v. Roth, 208 F.2d 467 (2d 
Cir. 1953) (a witness against whom an information has been 
filed must be warned of' his right against self-incrimination 
and consent to waive it before he answer an incriminating 
question). United States v. Mackey, 405 F. Supp. 854, 860-61 
(E.D.N.Y.1975). 

110 . d St 102 Perrone v. Un1te a~~s, supra note • 

F.:n 
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d ' III 
In three recent cases, United States v. Man uJano, 

112 ' 113 
United States v. Wong, and United States v. Wash1ngton, 
~~~~~~~~~~ 

the Supreme Court has addressed the issue of the Fifth 

Amendment privilege as applied to grand jury witnesses. 

~lthough the impact of these recent decisions is not 

yet settled, it appears that they would not justify 

failure to warn a potential defendant or target. Never­

theless, f-1andujanoand lrJong hold that failure to warn will 

not affect the government's ability to press a perjury charge, 

but it remains unclear whether some warning as to 

his privilege and status may be necessary to render his 

testimony admissible at trial for the substantive offense or 

to support the validity of an indictment of the target on the 

substantive charge. 

~34 The issue as to whether warnings were constitutionally 

mQndated, that is, making Miranda applicable to the situation 

of the potential defendant questioned by a grand jury, has 

generally not been reached by these cases. The question as 

to the applicability of a constitutional warning requirement 

similar to Miranda and the result of failing to so warn has 

two separate aspects. The first relates to what effect such 

a failure to warn, if required, would have on incriminating 

ev idence of the substantive charge in the form of documents 

and admissions elicited from the target. The second relates 

111425 U.S. 564 (1976). 

112 431 U.S. 174 (1977). 

113431 U.S. 181 (1977). 

F.32 

to the effect such a failure to warn might have on evidence 

elicited from the target supporting an independent charge 

of perjury (That is, the witness' own perjured testimony). 

Although the first aspect is important, the second aspect of 

perjury is perhaps more important as the prospect of eliciting 

damaging evidence from the sophisticated and well counselled 

target in a political corruption investigation is not very 

promising. 

~35 The Supreme Court was presented with the perjury 

issue in United States v. Mandujano~14 The defendant in that 

case was a target of a grand jury investigation and was 

subpoenaed by that grand jury. He was given a general warning 

as to his privilege not to incriminate himself l15 and his 

right to have the assistance of counsel but that his attorney 

116 could not be present. But the defendant was not given the 

full Miranda warnings. During his testimony the defendant 

was asked about certain illegal transactions about which 

the prosecutor already knew. In response to the questions 

Mandujano offered perjured testimony, which became the basis 

for an indictment on perjury charges. The defendant moved 

to suppress his testimony. The District Court granted the 

t ' 117 mo l.on. 

114 425 U.S. 564 (1976). 

l15Id . at 567. 

116~d 
.1. • at 567-568 . 

l17united States v. Mandujano, 365 F. Supp. 155 (W.D. 
Texas 1974). 

F.33 
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15. Massachusetts Perjury • . • • . • " . . • • • ,'122 

A, Generally" "ll8. . 
,,36 On appeal the Fifth Circuit hela 'that" the" d"efenuant" '/122 

BD Intent and Falsitv 
as a target before the grand jury was eht"it"le"d "to" fUl·l· •• '1125 

""~..:J • C·ll~ateriadldi,ty' •. h· .... .,.,.' -.:I ,,1'''-l·u.ranCla warnlngs. In a ~t:10n, were a t:a.l.gE!t ·1S' unwarnt::'...l _0 

D. TWO-Witness j:l.nd Dire.~t T'vid nc~. Rnl.1''''C! • 
and ques·tioned about an alleged crim,e 'aJ.:ceatrf-KIIOWIr""'tO' 1:he '/127 

E. Recantatiop. 
satisfact.ion of the prosecut1ng a·gendy:. :td 1::5e "guilty of ·the ,,128 

Fl20 Subornati(ll'l and Re' ated M;:::att< 
prec.ise crime," the perjured test:imony erJ.~ff~d "would "be 11129 

. 16. FloFida.Contempt e, •• , ~ 
suppressed as havl,ng been gotten 1n v1oliitiol\ of ~the ·defen- ,'130 

A. Generally. ,. ' 
dant's due process rights. Hence, "altno~gn ~h~ eourt foand ~130 

B.Oistinonisi;ling Civi laJ:ld C:t;;i' 1 
warnings necessarYC~'Ad~M~~'~ ; t~ ~uJ?press10n ael81~ion on what 

• • • . . . . • ... 1r 131 

it saw as an ao~seD~~ttfi~u'~H'HgjBi¥eH£oifi§s!~~trect 
Contempts • • • 

1137 The Supreme Court reversed. All of· the· jtJ.stit:es • • • ,,132 
D. ,PrcJcedure • .. .,... • .... . .. . 

agreed that the Fl.fth ~_1!1endment d1d, not perm1 t ohe", ~ven· if '1133 
£'. Misbehavior. . 122 

he has a right to refuse ,to speak," to testify ·fa"ls·el"y.· . '. ~ 136 
F. Double Jeopardy Consid~~atiQns 

Such a result is nothing more than an attirmat10n ·of t"he" " 'f138 
17. FloT-ida Perjury .". 

doctrine established by the Court in- U"ni"te·d ·St:at:eS' 1J. • ,,139 
l2f· Generally. . .. ... 13 

Glickstein, where it was stated· that ·"€he inuflUIiit!y· " 9 
B. Intent and Falsity 

afforded by the constitutional guarantee rpriviIe~e·aqatnst"140 
c. Materiality 

self-incrimination] relate's -to the past," and docas ·not ·endord~4l 
o 

1reCVI elicE! Rules .. 

l18united St:.a~s ~ecMamd1ltjcmo,. 496 F:.~d.lg5Q !5th Ci+_ 
1974), rev'd, 425 U.S. 564. ~ •.• ,." 

F. Separate Perjuries ••••..••.•• 
l19 Id • at 1055. 

120yd " at 1058. 

121 

,1142 

'1143 

,,144 

Id. The court found the proceedings as de.cribed above 
to De "beyond the pale of permissible prosecu'\o.vria1 conduct" 
and "smacking of entrapment." Id. at n. 8. 

l22N M' 't 0" , 'h 11 h o a)Or1 y p~n1on was wrl.tteni owever, a tree 
opinions agreed on this one point. 

123222 U.S. 139 (1911). 
G.5 

F.34 
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I 
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.~ 

_~erson who testifies with a license to commit perjury. ,,124 
, 

~y, a crime committed while test1'fY1'ng , 
t ' , 1S never 

~- . 125 
ct~d. Though a t t' ' i arge s r1ghts under the Fifth 

Ii 

:, ent may include the right to 
warnings, failure to 

fn did not give Mandu)'ano the right to lie. 
~ Inter-
ply enough, 

the result reached by the Supreme Court in 
t, 

~.: ano is the same as that which 
( had been reached by most 
:ts previously.126 
; 

)Z' 

"n Mandujano, however, the Chief Justice 1'n ; a plurality 
:n went beyong the narrow holding necessary to decide 
" 

I,: 

The practice of call' th 1ng e target to testify before 

·,.~,.nd jury was endorsed, 127 and Ch' f , 1e Justice Burger 

fed that Miranda, designed to offset the compulsion 

~,t in custodial interrogation, was inapplicable" 

\t was not entitled to remain silent, rathe~ like 

tir witness he could be subpoenaed and must invoke 

]vilege when called upon to answer an incriminating 

Because Miranda was inapplicable, he had no 

~'Iendment right to th~ presence of Counsel and as a 

t • 
ed States ex 
; Cir. 1971). 
t 
~ , 

reI. Annunziato v. Deecan, 440 F.2d 

~ d ,S.tat7s v. Di Giovanni, 397 F.2d 409, 412 (7th 
~ t. den1ed, 393 U.S. 924 (1968); Cargill v. United 
"381 F.2d 849, 853 (10th Cir~ 1967)· Kitchell 

~i:;e;:2~5~0!·~~d7~ir~1~~6~~~o 1966); United S~~tes v. 
'> 

l~ano, supra note 114. at 573. 

. } t 580. 
~ 
~ 

F.35 

j 
! 
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witness had no Sixth Amendment right to the presence of 

counsel. l29 

,,39 Mandujano leaves many questions unanswered. While 

four justices (Burger, White, Powell, Rehnquist) state that 

Miranda does not apply, that statement is dicta in the sense 

that the case involved a conviction for perjury, which lack 

of Mira.nda warnings would not excuse. Justices Brennan t 

Marshall, Stewart, and Blackman concurred, solely-on this 

perjury ground. 130 Brennan and Marshall also argued that a 

putative defendant13l must be earned that he is currently 

subject to possible prosecution and that he has a constitut-

ional right to refuse to answer any and all questions that 

t d t ' ,. t h' 132 may en 0 1ncr1m1na e 1m. 

,,40 The confusion is compounded by the fact that the witness 

was warned of his Fifth Amendment privilege and that he could 

consult with counsel. 133 The court deemed this warning "more 

than sufficient" to inform the witness of his rights,134 but 

did not decide what, if any, warnings must be given to a 

l29Id • at 581. 

l30Id . at 584, 609. 

13lJustices Brennan and Marshall suggest that the test 
for a putative defendant should be whether the government 
has probable cause, measured by an objective standard, 
to suspect that person has committed a crime. Mandujano, 
supra note 114 at 598. 

l32 Id • at 600. 

l33Id • at 567-568. 

l34Id • at 580. 

F.36 

putative defendant. 135 Thus, it is unclear what warnings must 

constitutionally be given. 

,'41 In United States v. won9:~36 the Supreme Court again 

addressed the issue of Fifth Amendment warnings as related to 

an independent ~harge of perjury. In that case, no effective 

137 Fifth Amendment warnings were made. The defendant was 

advised of her Fifth Amendment privilege prior to any ques-

tions being asked, but later moved to dismiss the indictment 

perjury on the ground that, as a result of her limited command 

of English, she did not understand the warning and believed , .. -

her only choice was between self-incrimination and indictment. 

The Government did not challenge the finding of the district 

court that the defendant was unwarned of her Fifth Amendment 

"1 138 pr1v1 ege. The district court granted the deferidant's 

motion to suppress t:le gra':'ld jury testimony in the sub­

sequent perjury trial. 

,,42 On appeal the Ninth Circuit held that due process 

required suppression where "the procedure employed by 

the government was fraught with the danger .•• of placing 

[respondent] in the position of either perjuring or 

l35The fact that warnings were provided in this case to 
advise respondent of his Fifth Amendment privilege makes 
it unnecessary to consider whether any warning is required .••. 
[F]ederal prosecutors apparently make it a practice to inform 
d witness of the privilege before questioning begins. Id. 
at 582, n. 7. 

136 431 U.S. 174 (1977). 

l37Id • at li7. 

138Id • 

F.37 



· ., t' h If "139 h tId d that due 1ncr 1m1na 1ng erse. T e c.our conc u e . 

140 
process required that the testimony be suppressed. 

,,43 The Supreme Court reversed, in a unaminous decision, 

holding that the defendant's failure to understand the 

government's warning did not warrant the suppression of her 

grand jury testimony.14l The Court reiterated its position 

in Mandujano that the Fifth Amendment privilege does not 

protect perjury.142 The Court also rejected the due process 

argument quoting Bryson v. United Stat~!!:143 "Our legal system 

prov i:les methods for challenging t~~ G'.)vernment' s right to 

ask questions--lying is not one of them.,,144 

~44 In United States v. Washingto~ the Supreme Court add­

ressed the issue of \lJhether a "target" witness must be warned 

of his status. 145 In that case, the defendant was called 

before the grand jury, but he was not advised that he might 

be indicted on a criminal charge relating to the grand jury 

investigation. The defendant was informed of his Fifth 

l39United States v. Wong, 553 F.2d 576, 578 (9th Cir. 1974). 

l41united States v. Wong, 431 U.S. 174, 177-80 (1977). 

l42Id • 

143396 U.S. 64 (1959). 

l44Id . at 72. 

145431 U.S. 181 (1977). 

F.38 

",-. 

Amendment rights. 146 The Superior Court of the District of 

Columbia suppr.essed the testimony and dismissed the indictment 

finding that the defendant had not waived his Fifth Amendment 

privilege and was not properly informed of his rights. 147 

'i4!; 'l'he District of Columbia Court of J\ppcllls affirmeu lhe 

suppression order, but refused to dismiss the) indictment. 148 

Tlie court of a.ppeals took the position that the prosecut.or 

h h ' 1 d f d l4S should inform the witness t at e was a potent1a e en ant. . 

,,46 The Supreme Court reversed, holding that a witness 

need not be informed that he is a potential defendant. The 

Court stated: 

Because target witness status neither 
enlarges nor diminishes the constit­
utional protection against compelled 
self-incrimination, potential defen­
dant warnings add nothing of value to 
First Amendment rights. 150 

'47 Justice Brennan, with whom Justice Marshall joined, 

dissented, taking the position that failure to warn a witness 

that he is a target was grounds for dismissal of the 

indictment when the: 

grand jury inquiry became' an 
investigation dire~ted against 
the witness and was pursued 
with the purpose of compelling 
him to give self-incriminating 
~~::i.~~ny upon which to indict 

l46Id • at .183-84. 

l47Id • at 185. 

l48united States v. Washington, 328 A.2d 98 (D.C. 1974). 

l49Id • at 100. 

15°431 U.S. at 189. 

l5l Id • at 193. 

F. 3~ 
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The results in Mandujano, Washington, and Wong do not 

militate against the possibility that the Fifth Amendment 

requires some warning to be given. In Washington, the 

Court again sidestepped the issue of whether any warnings 

are constitutionally required. 152 

'149 Although the SupX'eme Court appears to be leaning away 

from requiring warnings, several circuit courts, at least 

prior to these recent decisions, have explicitly favored 

, 't 153 'h f h' warn1ng W1 nesses. Warn1ng t e target 0 1S status has 
154 . 

been labeV.ed prudent, and further, many courts have 

often pointed to such warnings as supporting the basic 

fairness of the proceedings where a target has been called. 155 

l52 Id • at 186. Notwithstanding the Supreme Court holdings, 
the Justice Department has decided as a matter of internal 
policy to give a Miranda warning to all grand jury witne.sses. 
The warning is printed on a card that will be appended to 
all grand jury subpoenas. 22 Crim. L. Rep. 2423 (Feb •. 15, 
1978). 

153see United States V. Luxenberg, 374 F.2d 241, 246 (6th 
Cir:-r97l)~ United States v. Morrison, 535 F.2d 223, 228 
(3rd Cir. 1976). 

l54united States V. Scully, 225 F.2d 113 (2d eire 1955). 

l55see ~, United,States Vo Friedman, 445 F.2d 1076, 
1088 (9th Cir. 1971) ~ United States V. Corallo, 413 F.2d 
1306, 1330 (2d Cir.) cert. denied, 396 U.S. 958 (1969)~ 
Kitchell V. United States, 354 F.2d 715 (1st Cir. 1966). 

. ~'. 40 

----.... _------_._---- i _____ ~.~ ... 

'150 
156 In United States v. -Jacobs, the Second Circuit, 

acting il'.; its supervisory capacity, ruled that the target 

was to be warned of his status. It did so in order to make 

uniform the practice of so warning targets throughout the 

circuit in addition to the general warnings as to one's 

right not to incriminate oneself usually given to all 

witnesses in the circuit. In establishing this rule for the 

circuit, the court pointed to the ABA St; ndards that recommend 

warning the target of his status157 but explicitly refused 

to determine whether any warnings were manda"ted by the 

C t 't t' 158 ons 1 u 10n. 

~5l On the other hand, whether failure to warn will result 

in the quashing of the indictment is a different issue. 

A district court has found quashing the indictment to be 

159 160 the proper remedy, and the Jacobs case also resulted 

in the quashing of the indictment. But it must be remem-

bered that there the court acted in its supervisory 

capacity to enforce a uniform practice throughout the 

156531 F.?d 87 (2d Cir. 1976), vacated and remanded, 
429 U.S. 90~{1976) (remanded to the Court of Appeals for 
further consideration in light of Unit.ed States v. Man­
dujano. Four justices .dissented). 

151BA Project on Standards for Criminal Justice Standards 
Relating to the Prosecution Function (tent. draft 1970), 
§3.6(d). 

l58united States v. Jacobs, supra note 156, at 89. 

159united States v. Kreps, 349 F. Supp. 1049 (W.O. Mich. 1972). 

l60see n. 156 and accompanying text supra. 

F.,4l 
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circuit. It is unlikely that the Supreme court would 

find the quashing of the indictment necessary where other 

evidence was heard by the grand jury and it is found that 

the target's rights were· violated by failing to warn him of 

his rights. Previous decisions by the Supreme Court 

have indicated that the validity of an indictment will 

not be questioned merely because the grand jury considered 

evidence obtained in violation of the defendant~s constit­

utional rights,16l although such evidence will not be 

available at trial. 162 

,,52 Given the lack of clarity as to the necessity of 

warnings as a constitutional matter, the fact that the 

practice of so warning targets is one which many courts 

have pointed to approvingly, the ABA Standards and the 

Second Circuit's recent ruling, the prudent course would 

be to warn all targets as to their right to refuse to 

answer incriminating questions, and their right to consult 

with cousel outside of the grand jury room. 

16lUnit .• ed States V. Calandra, 414 u.s. 338 (1974) ; United 
States v. Blue, 384 U.S. 251 (1966). As stated by the court 
in Calandra: 

, .... 

The grand jury's sources of information a~e widely 
drawn and the validity of an indictment l.S not 
affected by the character of the evidence consid7red. 
Thus an indictment valid on its face is not subJect 
to challenge on the ground that the grand ju~y acted 
on the basis of inadequate or incompetent eVl.den~ei 
[cites omitted] or even on the basis of ~nformatl.on 
obtained in violation of a defendant's Fl.fth Amend­
ment privilege against ,self-incrimination. 

Id. at 344-345. 

162 See Lawn v. United States, 355 U.S. 339 (1958). 

F.42 

~WF~~~:W~'~-'~------------- ---..... _. - .. 

,,53 Finally, if a target is not warned any admissions he 

might make may be lost. Nevertheless, his testimony will 

still be available for the purpose of impeaching his testi­

mony should he choose to take the stand on his own behalf. 163 

2. State courts 

,,54 Without a constitutional imperative the states are vir-

tually at liberty to develop sin9ular approaches to the warn-

ings problem generally and target witness practice particularly.164 

,,55 New York: All grand jury witnesses receive immunity 

from prosecution with respect to any transactions uncovered 

b t t ' I' 't d b th d' 165 Y es l.mony so l.Cl. e y _ e gran Jury. A witness cannot 

be compelled to answer an incriminating question until he is 

told the extent of the immunity granted to h~,ln.166 

1635 H ' k ee arrl.S v. New Yor , 401 U.S. 222 (1971). 

164See State ex reI. Pollard v. Criminal .. Court of Marion Countyi' 
329 N.E.2d 573 (Indiana 1975) (witness, whether or not he's a 
target, should be warned of his privilege against self-incrimi­
nation, since the grand jury may on its own shift the focus of 
the investigation). 

l65N•y • Crim. Proc. Law § 190.40 (McKinney SUpPa 1978). It 
is interesting to note that prior to the enactment of § 190.40, 
the New York Court of Appeals construed the state constitution's 
protection against self-incrimination to require automatic use 
immunity for putative defendants. People V. Steudinq, 6 N.Y.2d 
214, 160 N.E. 468,189 N.Y.S.2d 166 (1959); People v. Laino, 
10 N.Y.2d 161, 176 N.E.2d 571, 218 N.Y.S.2d 11961), cert. 
denied, 374 U.s. 104 (1963). ----
166 People v. Franzese, 16 App. Div. 2d 804, 228 N.Y.S.2d 
644 (2d Dep't 1962), aff'd 12 N.Y.2d 1039,190 N.E.2d 25 
239 N.Y.S.2d (1963) (witness cannot be held in contempt 
for refusing to answer questions until he is told tbe extent 
of immunity given to him). See also Lefkowitz v. Cunningham, 
No. 76-260 (June 13, 1977) (The Court held unconstitutional 
the New York law which automatically stripped pol:i.'l:ic.~a~l ___ ~ 
party officers of their party jobs if they refused to waive 
immunity and testify before a grand jury). 

F.43 
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1156 New Jersey: As a "general rule" a grand jury witness 

is not entitled to advice of his privilege against self-incrim­

ination. 167 The New Jersey Supreme C~urt has on several 

occasions approved the principle thJ)t a target must be 

informed of his status and of his Fifth Amendment privilege.
lG8 

Failure to warn does not excuse perjury.169 

'157 Massachusetts: There is little case la''''' in Massachu­

setts, but state courts would find support for warning target 

witnesses of their Fifth Amendment privilege in Uni'ted States 

v. Chevoor.
170 

1,57a Florida: Florida law requires neither that a witness be 

advised of the nature of the inquiry110a nor of his privilege 

aga1' st If' " , l70b n se -1ncr1m1nat10n. Testimony may be compelled over 

167 State v. Fary, 19 N.J. 431, 117 A.2d 499 (1955); See al~o 
S~at7 v. DeCola, 33 N.J. 335, 164 A.2d 729 (1960j' State~V-­
W1ll1a~s,_59 N.J. 493, 284 A.2d 172 (1971); State'v. Catta~eo, 
123 N&v". Super. 167, 302 A.2d 138 (1973) (In view of the 
~ecrec~ of grand jury proceedings, this burden of proof may be 
1mposs1ble to meet). See Office of the,Attorney General, 
Gran~ Jury Manual f~r Prosecutors: Criminal Justic3 Standards, 
5 Cr1m. Ju~t. ,Q., W1nter 1977, at 24 (recommended procedures 
when quest10n1ng a target). 

168 See~, State v. Fary, 19 N.J. 431, 117 A.2d 499 (1955); 
State v. Williams, 59 N.J. 493, 302 A.2d 172 (1971). 

169st~te v. Cattaneo, 123 N.J. Super. 167, 302 A.2d 138 (1973). 
The F1fth Amendment does not give one the right to cownit per­
jury. Harris v. New York, 401 U.S. 222, 225 (1911). 

170526 F.2d 178, 181 (1st Cir. 1975) cert. denied, 400 U.S. 
829 (1976). The court cites United States v. Scully (supra 
note 90) and United States v. Luxenberg (supra note 112) for 
~he proposition that a putative defendant should be warned of 
his Fifth Amendment privilege, but this is dicta. 

l70a.._ wheeler v. State, 311 So. 2d 713 (Fla. Dist. Ct. App. 1975), 
cert. denied, 426 U.S. 948 (1976). 

l70b .... , ?rosz v. S ... ate, 334 So. 2d 26 (Fla. Dist. Ct. App.l; appeal 
d1sm1ssed, 341 So. 2d 292 (1976j; state V. Newsome, 349 So. 2d 
771 (Fla. Dist. Ct. App. 1977): State v. Perkins, 349 So. 2d 
802 (Fla. Dist. Ct. App. 1977). 

I t 
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I 
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I 

I 
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objection on self-incrimination grounds, in which case the 

witness is automatically granted transactional immunity.170e 

It is important to note that if a witness does not object 

prior to giving self-incriminatory testimony, he will proba­

bly be understood as waiving both statutory and constitutional 

, 't d t t'f 1 t 'J l70d Th d t 1rrmun1 y, an to es 1.y vo un ar1.y. e cases 0 no 

'd ' h f' , 1 d' 't ,170e eV1 ence a r1g t to con er w1tn counse ur1ng 1n errogat1on, 

, l70f 
but apparently it is a common pract1ce4 

B. Per';ury 

9158 There is no duty to warn a witness that he must tell 

h h l7l h h t h' " t t' 172 t e trut or t at e can recan 15 perJur10us es 1mony. 

It is unclear whether the government must tell the witness 

that it has independent evidence that may contradict his 

l70c Fla. Stat. Ann. § 914.04 (West 1973). 

l70d Orosz v. state, ~upra note 9; State v. Perkin~ supr~ note 9. 

l70eMartin v. State, 208 So. 2d 630 (Fla. Dist. Ct. App. 1968); 
State v. Sievert, 312 So. 2d 788 (Fla. Dist. Ct. App. 1975). -
l70fLewis v. State, 155 So. 2d 841 (Fla. Dist. Ct. App. 1963); 
Dineen-V:-State, 168 So. 2d 703 (Fla. Dist. Ct. App. 1964); 
Orosz v.-State, supra note 9. 

l7lunited States v. Winter, 348 F.2d 204, 210 (2d Cir.) cert. 
denied, '382 U.S. 955 (1965) (warning would render oath mean.ing­
less). See also United States v. Mandujano, supra note 100, 
425 U.S. at 581 (citing winter), People v. Robinson, 66 Misc. 
2d 639, 323 N.Y.S.2d 573 (Kings County 1971). United States 
v. DeRosa, 438 F. SUppa !548 (D. Mass 1977). 

l72united States V. Gill, 490 F.2d 233,240-241 (7th Cir. 1973); 
united States v. Cuevas, 510 F.2d 848,851-52 (2d Cir. 1975); 
United States v. Del Toro, 513 F.2d 656, 666 (2d Cir. 1975). 

'.~ --;~ J.. /~;~-'::::';;:~::J~:::::-".;_:..: .. lFWZ-:':Ct-?~,!.t.:~~~~-"'-,""---. 
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t · 173 h . h h est1mony. T.e government m1g t, owever, at least tell 

him that he has been under investigation. 174 

VII. TESTIMONIAL PRIVILEGES OF GRAND JURY WITNESSES 

A. Background 

,,59 The duty to testify before a grand jury is subject to 
, 

claims of privilege, whethe7: established by the Constitution 

statutes, or the common law. 175 When a witness raises the 

Fifth Amendment as a ground fo',r. refusing to answer a question 

or produce materials, the prosecutor may immunize the witness 

d 1 . 176 an compe test1mony. 

173In State v.Redinger, 64 N.J. 41, 50, 312 A.2d 129 (1973) 
a perjury conviction was overturned. where the prosecutor, at 
a pre-trial hearing, did not tell the witness that the state 
had testimony of other witnesses whichwGuld contradict his 
testimony. The court reversed th~ conviction "in the interest 
of fundamental fairness," describing the situation as "entrap­
ment." But the Second Circuit, in United States v. Camporeale, 
515 F.2d 184, 189 (2d eire 19i~) held that a witness, having­
been sworn to tell the t17uth, need not be told that the govern­
ment has independent evidence. 

174u 't d St tel Id n1 eu a es v. amporea e, .: 

In any event, the prosecutor in the present case 
acted fairly, advising Camporeale at the outset 
6f his grand jury testimony that his "a.ctivities 
had been under surveillance for a considerable 
period of time." 

175united Stat~s v. Calandra, 414 U.S. 338, 346 (1974). 

176~,~., KastiQar v. United States, 406 U.s. 441, 453 
(1972) (18 U.S.C. § 6002) (use immunity only-~'transactional 
immunity is not constitutionally required). See also 1976 
Guild, § 3.6(a) (advice never to testify without immunity); 
§ 3.9(c) (general strategic considerations regarding immunity); 
§ 3.10 (objections to government's application for immunity); 
13.13(k) (advice concerning subsequent prosecution of a wit­
ness who testified under immunity)~ 

F.46 
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B. Existence of Federal Privilege for Unlawful Surveillance 

,,60 Nevertheless, an immuni?ed witness may still be reluc~' 

tant to testify. He may attempt to avoid testifying by 

claiming that the questions are based upon an unlawful 

el€!ctronic surveillance. Consequently! he may assert that 

his testimony may not be received in evidence under the exclu~ 

:ai,onaLl' rul,: of 18 U.S.C. § 2515. 177 When the witness makes 

this calim the 9Pvernment must affirm or deny the alleged unlawful 

_____________ ~~L----------__ ---.~,~·~-----------------------------------
l770mnibus cri.me Control and Safe Streets Act, Tit.Ie III, 
§ 802, 187 U.S.C. § 2515 (1976): 

~~henever any wire or ora.l communication 
has been intercepted, no part of the 
contents of such communication and 
no evidence derived therefrom may be 
r\::!cei ved in evidence in any trial, 
ht~aring, or other proceeding in or 
before any court, grand jury •.. or 
other ~uthority of the United States, 
a State, or a political subdivision 
thereof if the disclosure of that 
information would be in violation of 
this chapter. 

Section 2515 was in'Uluded in Title III to protec·t the privacy 
of those affecteB by an unlawful :surveillance. ~. Rep • .2!£. 
1097, 90th Congo 2d Sess. 66 reprinted in [1968] U.S. 
Code ~ong. & Ad. News 2112. "The perpeJcrator must be 
denied. the fruits of his unlawful actions." Id. at 69. 
No use whatsoever is to be made of the product of such 
surveillance. Consequently, the witness usually bases 
his 'cliilm-nere on an assertion th.at but for the unlawful 
electronic surveillance, he would not have been a.ble to ask 
certain questions. He argu~s that because section 2515 calls 
for the exclusion of evidence which is the result of both 
direct and derivative use of the unlawful electronic surveil­
lance, he need not answer the questions. 

F.47 
.) 



f 
I 
I 
I 
i 
! 
~ 
i 

I 
i 
I 
I 
! , 
I 

I 
i 
a 

t 
I , 
i 

I 

I 

! 
! 

the United States Supreme Court intended such an 

i~terpretation of its words, the argument has been 

~orcefully made and has been accepted by one court. 

act underTlJ.~S tJ. ~. ~:w §l~~b~~~tc:ih78n ffcgR~t~8vgirl'~J.n€O£~€~Btthis 

burdem a1"RP~~ql{ica~e~~ agnH~~ ~Ra:tzgR~ questions are based 

!upon unlawful electronic surveillance, the witness must tes-

ItifY or b~' sutJ~tatoCail(!bHi~n4i~npr{9&kding.l79 If the 
! 

~ governmed\:· cdftECYlaf~lt)lat the questions are baded upon an 

,,24 Criminal contempt is punitive in nature and is 

, . h bl b f' .. b h 43 . . '178 punls a e Y lne or lmprlsonment or ot. It 1S 
Organized Crime Control Act, Tltle VII" § 702(a), 18 U.S.C. 

§ 3504 (a)in(~J§Jd to serve the interests of· the court and society 

by. ~f~;~hi9~ien~S~n~o£rdg~q~~r8tQcdv~~\~~ion of the 
~rfor oerote any cO'lrt, grana Jury, epart-

c,xn~t· "s OJEt,A$rft"aft~efBGYhde;-~~\11~90s~~tJa2-~y {Ti£,)j,ations in much 
otner au lior~ y ~ ~ On1£ea €a~es-~ , 

th.e,)same way. that ot.her criminal oenal ti.es
t 

are intended 
~.L upon a'C.La1mnya party aggr1evea tna 
ev~~n~e is inadroissib1ebecaMse ~t is tha 

t~r1lfua1:-~ ¥>~~a~aioB! ~fi &Rla~fGl'1R8t 6i!WBe- The courts 
cause it was~9bteined b¥ th~.exploitation .. 

hao":f cfx{~p<?:tWi1i~rul t:~~t~ lI£heabPpbn~n~eoleERe cr lm1na 1 con tempt 
c,;L~iJtl..,shaJ.l affi~m or deny the 9ccurrenc~ . 

~ alb'! 'tltee~l1.~~~~ %hlcaitfl{lin~et st&~pits!Yfs 1Cdct~dt;. ~ffect on 

tFor compa~~l~i~~~~·ru[~~~e~~et~nirxe~~ 7~m~~:dBUlc~g~ifR'r~herefore, 
~ Millow, 52.9 [. 2d 71P-tJl 1.'J5 (~ci ~ir. 1916) f'l'he m~loti ty ooiiiIon . -
tIn re Ev~~<:;'l.n'1Rf¥'ar 'a'S; l~ca1lr,~eiu~i~fte~sat:oPfgt~C~n a, ~EfftWlna.L 
~ ass .. erti.ol1'~-=S r!O lIS unsoW).dt"J; Matter+of Sl?ecigl February. 
i 1975 Grana=r~,n -:>(f5.l~ taP14m, ttll~~~''thee!r::HtfJ7'f?eeee~gs. 
~ 179 - ~'25 ,On.e charged with c:rirnincll contempt is presumed 
t! See, e .. ~, U~llted States v. V1elguth, 502 F.2d 1257 
~ (9th ci~Wnt<~~};sp~~ifi4i1Titys})§.~n4 iorassbftliWi doubt, 
t that he was the subject of electronic !surveillance, ident- 44 
~ifying t~~~~~ ~~i~pg«i@§sinf9u.§ai~Dt himself. 
tsufficient.to trigger government's obligation to respond); 
B. Uni ted. .. SWtiltUSob tfe?~Obo 5'N~~ .~§.ss@sse~ 8~r&~4fQir i.n~~n4:~ 45 
P. (court, 1n absence of sworn written representation indic­
H?ting ag~nc1es checRed, unable to aff1rm government's 
r:deniC'd) ;42nited States 'V. Alt'er, 482 F.2d 1016, 1027 (9th 
~Cir" 19731!3~eYilmii!tl,~oieDiillw~sSimit?~fj{ci~ ·as it was 
~conclusory, not concrete and specific); In re.Evans, 452 
ijF.~d l23~4dBm,Gar~iv: aa3i)!;t6~tan*t:j,PS;e ~!! U~·l ~.Q:;.(J4I1~)(19ll). 
i (W1 tness s metre assertIon of mrlawftif Slfrveilfance. required 
Mgovernment to affirm or deny allegation). 
I 45united States v. Seale, 461 F.2d 345 (7th eire 1972); 
~ In re Brown, 454 F.2d 999 (D.C •. eire 1971) ~ 

~ 
~ -·>W"~_·· 
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I 

~Ul electronic surveillance or fails to meet this 

t. b 11 d . f 180 n, the w1tness may not e compe e to test1 y. 
'. 
} 1. Adequacy of witness's claim 
i 
}A grand jury witness may claim that the questions he is 
$, 

;! asked are based upon an unlawful electronic surveillance 
f 
~ 
~ 
f 

1. making a mere assertion; or 

~ 2. 
181 

filing a factually based affidavit. 

1) 182 {re EvanS!, the Court of Appeals for the District of 

ia held th,lt the mere assertion that an unlawful 

t.p was used was adequate to trigger the government's 

183 _tion to respond. It was argued that to require no 
\ 

K,han a demand encouraged the elimination of unlawful 
~ , 
:ions, while it imposed only a minimal additional burden 
{; 

f. 
, government; to require more could well impose a burden 

1bard v. United States, 408 U.S. 41 (1972). 
i"'--

1975 Guild, supra note 35, at § l2.8(f) (Challenges to 
vernm~t's denial, involving specific showing of 

;~onic su~veillance of the witness). 
p 

• F.2d 1239 (b~C. eire 1971), cert. denied, 408 U.S. 
~972) • , 

~ F.2d at 1247. Evans was followed in United States v. 
ano, 500 F.2d 267, 281 (2d Cir. 1974). See also 
'Grusse, 402 F. SUppa 1232, 1234 (D.C. Coiii1:-) , ~ff'd, 
~d 157 (2d Cir. 1975). 

F.49 
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upon defendants and witnesses that could rarely be met. 184 

This argument is not always persuasive. In In re Vigil,lB5 

the Tenth Circuit rejected the "mere assertion" rule. The 

court held that the claim asserted was insufficient since 

the affidavit filed lacked any concrete evidence, or even 

suggestions, of surveillance. To trigger a government response, 

factual circumstances from which it ca~ be inferred that the 

witness was the subject of electronic surveillance must be 

set forth. This conflict in the circuits is as yet unresolved 

by the Supreme court. lB6 

lB4 In Evans, Chief Judge Bazelon stated his ~elief that 
because electronic surveillance functions best when its 
object has no idea that his communications are being inter­
cepted, the burden upon defendants to corne forward with 
specific information would, in most instances, be impos­
sible to carry. He furth .~:" stated that unless the govern­
ment was in the habit of conducting lawless wiretaps, it 
could easily refute any ill-founded claims. He suggested 
that any additional burden upon the government could well 
be met through employing computors to record and sort 
government wiretap records. 452 F.2d at 1247-50.' Judge 
Wilkey, in a dissenting opinion, vehemently disagreed, 
citing House reports concerning the number of inquiries 
and the time required to process each. 452 F.2d at 1255. 

185524 F.2d 209,214, (10th Cir. 1975), cert. denied, 425 
U.S. 927 (1976). 

l86see also In re Millow, 529 F.2d 770 (2d Cir. 1976) 
(government, in response to claim based upon knowledge 
that some electronic surveillance was used in the inves­
tigation of other persons involved in the same activities 
leading to examination of witness, submitted authorizing 
orders to presiding judge; witness was not entitled to more 
as section 3504 was not intended to turn investigations 
£l government into investigations of government). 

F.50 

'162 When a grand jury witness claims that the basis of the 

questions he is being asked is an unlawful electronic sur­

veillance of a third pary (i.e., an attorney), the adequacy 

of the claim is generally mae:sured by standards f~,rst set out 

in United Sta'tes v. Alter, where the Ninth Circuit held that: 

Affidavits or other evidence in support of the 
claim must reveal 

(1) the specific facts which reasonably lead 
the affiant to believe that named counsel for'the 
named witness has been subjected to electronic sur­
veillance; 

(2) the dates of the suspected surveillance; 
(3) the outside dates of representation of the 

witness by the la,~er during the period of sur­
veillance; 

(4) the identity of persons by name or descrip­
tion together with their respective telephone numbers, 
with whom the lawyer (or his agents or employees) 
was communicating at the time the claimed 
surveillance took place; and 

(5) facts showing some connection between 
possible electronic surveillance and the 
grand jury witness who asserts the claim or 
~he.grand jUl~7proceeding in which the witness 
1.S 1.nvolved. 

The witness does not, of course, have to plead or prove his 

entire case, but he must make a prima facie showing that 

1B74B2 F.2d at 1026. See also In re Vigil, 524 F.2d 209, 
216 (10th Cir. 1975) cert. denied, 425 U.S. 927 (1976) 
(knowledgeable U.s. attorney, in charge of investigation, 
provided court with assura~ce that there was no surveil-
lance by filing a responsive, factual affidavit); United 
States v. D'Andrea, 495 F.2d 1170 (3d Cir.), cert. denied, 
419 U.S. 855 (1974) (a check of all agencies involved with 
an accompanying affidavit not required); Korman v. United 
States, 486 F.2d 926 (7th Cir. 1973) (an official govern­
ment denial by officer of a responsible government office, 
sworn to by the prosecutor in charge of investigation or 
government agency conducting the grand jury investigation, 
is required); In re Tierney, 465 F.2d 806 (5th Cir. 1972), 
cert. denied, 410 U.S. 914 (1973) (oral testimony that 
every goverJiment agency related to investigation was 
checked was sufficient denial). 

F.Sl 
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good cause exists to believe that there was an unlawful 

electronic surve'll ::i. ancte. 

2. Ade~~acy of denial 

,/63 When the witness's claim is adequate to t ' r~gger the 

duty to respond, the government then has the burden of af­

firming or denying the allegation. Th e gmrernmen t may: 

1. deny that there was any surveillance; 

2. deny that there was any unlawful surveillance;188 

or 

3. concede the existence of the electronic surveil-

lance and that it was unlawful. 

The gm.rernment' s response could take' the form of: 

1. a general statement; 

2. an affidavit; 

3. testimony under oath; or 

4~ a plenary suppression hearing. 

,,64 When the government denies the existence of surveil-

lance, the practical diff;cult~es of ' 
4 4 prov1ng a negative 

arise. 189 
This dictates a practical rather than a technical 

approach. The problem is ascertaining a minimum standard. 

l88
N 

.. 
ote: If the language of the pr t' , 

under section 3504 to an ob)' ection ~ss:cu "T~hone ~n ret~POnding 
not b d • ,ques ~ons are 
b' a~e uJ?onan un~awful electronic surveillance II the 

o Ject~ng w~tness w~ll not be sure if there was a'sur 'I 
lan~e unless he has received a section 2518(8) (d) , ve1t -
not~ce. ~nven ory 

l89S I ' 
~~ n re We~r, 495 F.2d 879 881 (9th Cir.},_cert. den;ed, 

419 u.s. 1038 (1974).' ... 

Proving, a negative is, at best, difficult and in 
our re~~ew, a practical, as distinguished from a 
tech n~cal, approach is dictated. 

, 
F.52 " ...... ,.-,----------------___ J 

Fortunately, there is a trend towards flexibility, and the 

necessary scope and specificity of a denial are tied to 

the ~oncreteness of the claim. 190 As the specificity of the 

claim increases, the specificity required in response increases 

accordingly. Thus, a ge!neral claim may be met by a ~eneral 

response, but a substantial claim requires a detailed response. 

A detailed response means that the government agencies connected 

with the investigation must search their files scrupulously 

and a summarizing affidavit indicating the agencies contacted 

and their respective responses must be submitted to the court. 19l 

1,65 Although this is the trend, some courts still adhere to 

the standards set out by the court in Alter for the govern-

190In re Millow., 529 F.2d 770 (2d Cir. 1976) (where a sub­
stantial claim is made, the government agencies closest to 
investigation must file affidavits); In re Hodges, 524 F.2d 
568 (1st Cir. 1975) (oral testimony of government attorney 
gave affirmative assurance that no information had corne from 
unlawful surveillance where claim made one week after 
refusal to answer and 25 minutes before contempt hearing); 
In re Buscaglia, 518 F.2d 77 (2d Cir. 1975) (where only 
basis for claim was refusal of prosecutor to affirm or deny 
to witness's counsel that there had been surveillance, 
information tendered by prosecutor under oath to the court 
sufficient to establish no surveillance); United States V. 
Stevens, 510 F.2d 1101 (5th Cir. 1975) (where witness's claim 
was in general and unsubstantiated terms, government's unsworn 
general denial, given at the direction of the court, was 
sufficient); United States V. See, 505 F.2d 845 (9th Cir. 
1074), cert. denied, 420 U.S. 992 (1975) (claim was vague 
to the point o~ being a fishing expedition); United States 
V. D'Andrea, 495 F.2d 1170 (3d. Cir.), cert. denied, 419 
U.S. 855 (1974) (where there is no evidence showing govern­
ment's representations to be false, witness has no right 
to a hearing as to the existence of wiretap). Matter of 
Archuleta, 561 F.2d 1059 (2d Cir. 1977) (where the questions 
are narrow in scope an affidavit by the prosecutor in charge, 
as distinguised from an all agency search, suffices since the 
prosecutor knows if his questions are the fruits of illegal 
surveillance). . 

19lsee 1976 Guild, supra note 35, at § 12.8 (e) (de·fense 
challenges to the government's denial involving general 
factual showings of government inaccuracies or falsehoods 
concerning electronic surveillance). 

F.S3 
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mentIs response. 192 Generally, under Alter, if the governmentVs 

position is a denial, it should be given in absolute 

terms by an authoritative officer speaking with know-

ledge of the facts and circumstances; the response must be 

factual, unambiguous, and unequivocal. 193 Usually, such 

a denial will take the form of an affidavit stating that all 

agencies authorized to carryon electronic surveillance or 

those connected with the investigaton194 have been checked, 

195 summarizing the respective responses. The witness then 

contends that he should be granted a plenary suppression 

hearing to- determine the existence of unlawful elec....t ... ·onic 

surveillance. Such requests are universally denied. 196 

192482 F.2d 1016, 1026 (9th Cir. 1973). Alter has engen­
dered a great deal of confusion. It has been widely 
miscited for the proposition that it sets forth a checklist 
of requirements that must be met by a witness to establish 
a claim which will trigger the government's obligation tQ 
respond under section 3504. This is not the case. Alter 
applies only to a claim by the witness that the questions 
he is being asked are tainted by surveillance of conver­
sations in which he diLd not participate. See United States V. 
Vielguth, 502 F.2d 1257, 1259 (9th Cir. 1974). 

193482 F.2d at 1027. 

194~n re Quinn, 525 F.2d 222 (1st Cir. 1975). 

195Generally, the denial will be in the form of an affidavit 
as it facilitates the task of the presiding judge in inspecting 
the papers. But this is not an absolute requirement. The 
denial may be in such terms as satisfy the district court 
judge. See United States v. D'Andrea, 495 F.2d 1170, 1174 
n~ 12, (3d Cir.), cert. denied, 419 U.S. 855 (1974). 

196In re Persico, 491 F.2d 1156, 1162 (2d Cir.), cert. 
denied, 419 U.S. 924 (1974). The request would have to.be 
in the form of a motion to suppress under 18 U.S.C. §25l8 
(10) which provides: 

F.54 
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1,66 When the government acknowledges the existence of a 

wiretap but denies that it was unlawful, the courts generally 

accept th e! production of an authorizing court order as an 

adequate denial of illegality,' providing, of course, that 

the order is not facially defective. 197 At this point, 

witnesses usually contend that the order should be turned 

over to them to examine, while the government counters that 

an in camera inspection is sufficient. For the most part, the 

196 (continup.d) 
Any aggrieved person in any trial, hearing, 

or proceeding in or before any court, department, 
officer, agency, regulatory body, or other authority 
of the United States, a State, or a political 
subdivision thereof, may move to suppress the 
contents of any intercepted wire or oral 
communication, 

(i) the communication was unlawfully inter­
cepted; 

(ii) the order of authorization or approval 
under which it was intercepted is 
insufficient on its face; or 

(iii) the interception was not made in conformity 
with the order of authorization or approval. 

Such motion shall be made before the trial, hearing, 
or proceeding unless there was no opportunity to make 
such motion or the person was not aware of the grounds 
of the motion. 

Bui: section 2518 does not provide for such a motion in the 
context of a grand jury proceeding. The legislative history 
speoifically states: 

Because no person is a party as such to a grand 
jury proceeding, the provision [section 2518 (10)] 
does not envision the making of a motion to suppress 
in the context of such,a proceeding itself. 

S. Rep. No. 1097, 90th Congo Sess, 106, reprinted in (1968) U.S.­
Code ConS: & Ad. News 2195. See Cali V. United States, 464 F.2d 
475 (1st eire 1972). 

197see , ~., In re Marcus, 491 F.2d 901 (1st Cir. 1974) (witness 
precluded from raising defense that questions were based upon 
improperly authorized electronic surveillance after judge found 
the interception order was not facially defective); Cali V. 
united States, 464 F.2d 475 (1st Cir. 1972) (witness may not 
make motion to suppress in grand jury). 

F.55 



, 't-' 198 h courts accept the government s pos~_~ono T e proper 

procedure is described by Judge Gee in In re Grand Jury 

Proceeding (Worobyzt):199 

The petitioner herein did not seek a full­
blown adversary hearing •.. All that he sought 
··ras the opportunity to examine the underlying 
affidavits and the order authorizing the top 
in short, a peek ... 

The relevant facts make this case indist­
inguishable from Persico, and we think the rule 
there the proper one. Where the only question 
raised is the facial regularity of a wiretap 
authorization, we prefer to rely on thzoais­
trict judge's in camera determination. 

This procedure, however, is not universally followed. The 

First Circuit, in In re Lochiatto,201 has held that an m 
camera inspection is insufficient protection for the witness. 

Under Lochiatto, a witness is entitled to an opportunity to 

examine the authorizing application, affidavits, and orders 

for facial defects. 

198In re Grand Jury Proceedings (Worobyzt), 522 F.2d 196 
(5th eire 1975), cert. denied, 425 U.S. 911 (1976) (witness 
not entitled to inspect authorizing documents where district 
court judge has examined the facial regularity of the 
documents in camera); Droback v. United States, 509 F.2d 
625 (9th err. 1974), cert. denied, 421 U.s. 964 (1975) 
(witness cannot delay grand jury proceeding to conduct a 
plenary challenge of electronic surveillance); In re 
Persico, 491 F.2d 1156 (2d eir.), cert. denied, 419 U.s~ 
924 (1974) (grand jury witness not entitled to hearing 
to determine whether questions are based upon unlawful 
surveillance). United States v. Marales, 566 F.2d 402 
(2d eire 1977) (Persico extended to criminal contempt proceedings). 

199522 F.2d 196 (5th Cir. 1975) cert. denied, 425 U.s. 911 
(1976). 

200Id . at 197-98. 
all:parties while 
jury witness. 

Such a procedure protects the privacy of 
still protecting the interest of the grand 

201497 F.2d 803, 808 (1st eire 1974). 
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'167 At this point, the witness would like a plenary suppres­

sion hearing to determine the validity of the authorizing 

orders, but the courts generally refuse to grant such a 

request. 202 

'168 When the government concedes that there was an unlawful 

surveillance or the judge finds the orders to be facially 

defective, the grand jury witness has the privilege not to 

answer questions based upon the unlawful surveillance. 203 

The problem then arises: how is the privilege vindicated? 

There are three possibilities: 

1. trust the prosecutor not to ask any questia~s 
based upon the surveillance, with the witness 
challenging any suspected questions on an ad 
hoc basis; 

2. have the presiding judge in an in camera 
proceeding limit the scope of questioning; or 

3. hold a plenary suppression hearing to determine 
the extent of the taint. 

There are no definitive cases on this point. 204 

202In re Mintzer, 511 F.2d 471 (1st Cir. 1974); In re Persico, 
491 F.2d 1156 (2d eir.), cert. denied, 419 U.s. 924 (1974). 

203Gelbard v. 9nited states, 408 U.s. 41 (1972). 

204Standing may be determi.ned by an in camera inspection, 
Taglianetti v. United States, 394 u.S7 316 (19~9), but 
Alderman v. United States, 394 U.s. 165 (1969) requires an 
adversary hearing to determine whether a conviction was 
tainted by the existence of an illegal wiretap. 

See Giordano v. United States, 394 U.s. 310 (1969) 
(Alderman limited to situation where violation present) • 
The argument is that a similar hearing would also be required 
to determine the extent to which the illegality taints the 

F.57 



3. Refusal to testify after an adverse finding: 

~69 If a witness still objects to questions and refuses to 

answer after an in camera inspection or an adequate denial, 

he may be held in civil contempt by the court. 20S At this 

204 (contiJ)ued) 
questioning. See United States v. Seale, 461 F.2d 345,365 
(7th Cir. 1972)(sworn testimoilY, subject to cross-examination, 
of relevant government witnesses must be submitted to show 
~ack of taint in a contempt proceeding where overheard 
conversation was link in communication from lawyer to 
defendant); United States v. Fox, 455 F.2d 131 (5th eire 
1972) (a defendant who has been illegally overheard has a 
right not only to the intercept logs, but also to examine 
the appropriate officials to determine the connection between 
the records and the case made against him, but he is not 
allowed to r~~age randomly through the government's files); 
United States v. Fannon, 435 F.2d 364 (7th Cir. 1970) (where 
there is conceded illegal surveillance of a co-defendant, 
neither an in camera inspection not the unsworn answers of 
the prosecutor are adequate); United States v. Cooper, 397 
F. Supp. 277 (D. Neb. 1975) (transmittal to the prosecutor 
of information obtained t:hrol.lgh unlawful surveillance must 
be shown). 

But see, In re Mintzer, 511 F.2d 471 (1st Cir. 1974) 
(limits Alderman as a post-conviction case to trial evidence, 
refusing to allow grand jury witness opportunity to develop 
case to show the taps found to be unlawful= i.e., without 
authorizing order on a facially defective order, are arguably 
relevant to the question posed). 

205 28 U.S.C. $;1826 (~) (1970) : 

Whenever a witness in any proceeding before or 
ancillary to any court or grand jury of the United 
States refuses without just cause shown to comply 
with an order of the court to testify or provide 
other information, including any book, paper, 
document, record, recording or other material, 
the court, upon such refusal, or when such 
refusal is duly brought to its attention, may 
summarily order his G~nfinement at a suitable 
place until such time as the witness is willing 
to give such testimony or provide such information. 
No period of such confinement shall exceed the 
life of--
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point, the witness will again usually argue that he be 

granted a plenary suppression hearing, urging that the con-

tempt hearing is a "proceeding" within 18 U.S.C. §25l8 (10). 

A contemporaneous contempt proceeding was not, however, 

held to be different from a grand jury proceeding in In re 

Persico, and the witness was not granted a suppression hearing. 

In Persico, the court looked to Justice White's concu:r-ring 

opinion in Ge1ba~, in which he observed: 

Where the Government produces a court 
order for the interception, however, and the 
witness nevertheless demands a full-blown sup­
pression hearing to determine the legality of 
the order, there may be room for striking a 
different accommodation ..• Suppression hearings 
in these circumstances would result in protracted 
interruption of gramd jury proceedings. 206 

4. Disclosure 

~70 18 U.S.C. §§2518(8) (d), (9), and (10)201 give an aggrieved 

party only limited pretrial disclosure of papers and the pro­

duct of surveillance. A grand jury witness objecting to 

205 (continued) 

(1) the court proceeding, or 
(2) the term of the grand jury, including 

extensions, before which such refusal to 
comply with the court order occurred, 
but in no event shall such confinement 
exceed eighteen months. 

Contempt that may be purged by compliance 
is civil. Shi11itani v. United States, 384 u.S. 
364 (1966). Grand Jury witnesses who refuse to 
testify are usually held in civil contempt sitlce 
imprisonment for criminal contempt, under federal 
statutes, is limited to six months absent a jury 
trial. Cheff v. Schnackenberg, 384 U.S. 373 
(1966). 

206 408 U.S. 41, 70-71 (1972). 

20718 U.S.C. §25l8 (8) (d) (1976): 
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questioning and seeking to see the underlying documents or 

intercepted commu~ications, therefore, will find himself 

207 (continued) 
Within a reasonable time but not later than 

ninety days after the filing of an application 
for an order of approval under section 2518{7) (b) 
which is d~nied or the termination 6f the period 
of an order or extensions thereof, the issuing or 
denying judge shall cause to be served, on the 
persons named in the order or the application, 
and such other parties to intercept communications 
as the judge may determine in his discretion that 
is in the interest of justice, an inventory which 
shall include notice of--

(1) the fact of the entry of the order or 
application; 

(2) the date of the entry and the period of 
authorized, approved or disapproved 
interception, or the denial of the 
application: and 

(3) the fact that during the period wire or 
oral communications were or were not 
intercepted. 

The judge, upon the filing of a motion, may in 
his discretion make available to such person or 
his counsel for insepection such portions of the 
intercepted communications, applications and 
orders as the judge determines to be in the interest 
of justice .•• 

18 U.S.C. §25l8(9) (1976): 

The contents of any intercepted wire or oral 
comrnun,j.gation or evidence derived therefrom shall 
not. be received in evidence .or otherwise disclosed 
in any trial, hQaring, or 6ther proceeding in a 
Federal or State court·.:toJ.ess each party, not 
less than ten days befnre the trial, hearing, or 
proceeding, has bee~ furnished with a copy of the 
court order, and accompanying application, under 
which the interceotion was authorized or 
approved. • • ~ 

18 U.S.C. §25l8 (10) (a) (1976): 

.•• The judge, upon the filing of such motion 
by the aggrieved person, may in his discretion 
make available to the aggrieved person or his 
counsel for inspection such portions of the 
intercepted communication or evidence derived 
therefrom as the judge determines to be in the 
interests of justice. 
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'. 208 If the surveillance is termin-
with highly limited r~gnts. 

ated, he will receive notice in accordance with section 

2518 (8) (d). But sections 2518 (9) and (10) are inap­

plicable to a grand jury proceeding or a contemporaneous 

civil contempt hearing. 209 If there is a conceded illegality 

or a finding by the presiding justice tbat the surveillance 

was unlawful, it is unclear as to what type of disclosure 

. ' , d 210 But this will be, the aggrieved witness ~s ent~t~e . 

't t' It ;s, therefore, likely that hopefully, a rare s~ ua 1on. • 

normally .there will be limited disclosure, if any, in 

connection with the grand jury proceeding. 

'171 But if the contumacious grand jury witness is prosecuted 

for criminal contempt, he is entitled to a full disclosure 

, 25'8 (9) I~ ... the wiretar ) is found to be unlaw-under sect~on.&.· £ 

ful, then the witness is arguably entitled to disclosure and 

an adversary taint hearing under: 

1. 

2. 

section 2518 (10); or 

211 
Alderman. 

208 In re Grand Jury Proceedings (Worobyzt), 522 F.2d 196 
(5th eire 1975), cert. denied, 425 U.s. 911 (1976). 

209 In re Persico, 491 F.2d 1156 (2d Cir.), cert. denied, 
419 U.~S. 924 (1974). 

2l0supra note 204 • 

211 394 u.s. 165 (1969). united State~ Vo Fox, 455 F.2d 
131 (5th Cir. 1972) elaborated upon Alderman; it granted 
an aggrieved party: 
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(d) Where, in the same continuous court or 
211 ( t' ~ld)nd jury proceeding in which a declaration 

con ~n 1S made, the person maki,~ca.. the declaration 
. (1) cffi.nt~tSttrs·i ~t!:hm iflfEtre=EJ=at:I.s\P,9%bch 

a.dmi.s_~~on shall bar prosecution under this 
(2). ~~<:tStF itf?, ~~ ~qmei.~iC#s1iw.~lss rnlRle , 

regards t?t.J:tt!l«1l~. ~E1ru\: ~st.eatft11.tlAl~q.~eaa~e 
against h~~o~ing, or it has not become manifest that 

such. falsity. ha.s been or will be exp,Osed. 
(3) a r1ght to find out who the appropr1ate officials 

are. (e) Proof beyond a reasonable doubt under 
this section is sufficient for conviction. 

This is neft! .~%oe lfJ~J:~H:;.:f~ tJut.qp~db1tl the 
qovernmen~J~~ by any particular number cif witnesses 

or by documentary or other type of evidence. 
Alderman, however, g~anted the rignt to an adversary 

hear4-.{l1J to.r~r~~~e~ern:l~ ~eirn: tJtEa.~~ *eatest 
.pre-1968 surveillance. The Supreme Court has not reconsid-
ereduJ&sta~Jtq.chfuA~1Ptld-~ qfr~~cjI~·im~ The 
United Stales if~United States D1str1ct Court, 407 U.s. 
297 'dE~~emJJJ ·between the statutes make them complimeritary 
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lsclosure of overheard conversations may harm persons 
~e completely innocent conversatio~s wit~ people 
,rosecuted, or who are,merely m~nt10ned 1n such 
:ations. See,~, L1fe r:'lagaz1ne, May 30, ,19b9, 
'.,47 (excerpts from transcr1pts of conversat10ns overheard 
~ government electronic surveillances published 
'ontained unflattering references to prominent 
'inment figures, an elected official, and members of 
'iciary, none of whom was a party to any of the pub­
~onversations)~ R. Conolly, "The Story of Patriarca 
':ipts," Boston Evening Globe, September 2, 19?1, p. 22 
Fipts, despite a protective order, appeared 1n the 
• r three weeks after disclosure). The lives and 
Ie of people iden·tified in the conversations may be 
led. pe~ding investigations can be significantly 
~ as disclosure frequently leads to flight by pot­
~efendants and the destruction of evidence. 

< argument against disclosure where the aggrieved 
~s overheard merely by happenstance is particularly 
's the interception is incidental and wholly 
'nt to the purpose of the surveillance. In this 
~ an in camera review will protect the defendant's 
's because the judge is capable of determining that 
'ception has no relation to a prosecution. 
i 

lu.s.c. §3504(a) (2) further provides for only 
!disclosure for pre-1968 interceptions. This statute, 
; not applicable to post-1968 interceptions, can also 
d as expressing a congressional intent to limit the 
~in Alderman. The legislative history reveals an 
"0 overrule Alderman as it pertains to pre-1968 
\ion~. See, ~., 112 Congo Rec. H9649 (daily 
:' 6, 1970). . 

se arguments are particularly strong when made in 
~ext of a national security surveillance. Secrecy 
'solute necessity. Disclosure will include location 
~stening device which can be devastati~g. The 
~ of agents may also be revealed. To d~sclose may 
se national security. If the information cannot 
~sed under any circumstances, the entire invest­
~ay have to be abandoned. Thus, there is a need 
~luate the present position on disclosure. L:gality 
fttional security area is generally now determ1ne~. 
fan in camera procedure. United States v. I,emonaJus, 
; 941(D.C. Cir. 1973), cert. denied, 415 U.S. 989 
;, See also 1976 Guild, supra note 35,at ch. 12. 

.. ~ 
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In sum, a grand jury witness is not entitled to a hearing 

to determine if surveillance was conducted or to test the 

. , l' He niay refuse to answer legali ty of any such sugV'·r=a .... ance. 

only where surveillance WdS cono\lcted and there was no auth-

d where the government concedes that the surveil-orizing or er~ . 

lance was unlawful, or wh0re there was a prior judicial 

adjudication of illegality. Consequently, while Gelbard 

recognizes the testimqnial privilege of the grand jury witness, 

1'S effect1've only when there is either a con­that privilege 

ceded illegality or when the court finds insufficient the 

authorizing order or the governmental denial of illegality. 

In other instances, i.e., where the government shows that the 

questions are not based upon unlawful electronic surveillance, 

the witness will be compelled to testify. 

5. Wiretap privilege in New York 

New York wiretap--grand jury practice is not as fully 

developed as it,s federal counterpart. Nevertheless, in New 

York, a grand jury witness need not answer questions which 

are based upon an illegal wiretap.2l2 Since ~ection 3504 is 

not applicable to the states,2l3 a slightly different proc­

edure follows a recalcitrant witness's claim of unlawful 

2l2people v. Einhorn, 35 N.Y.2d 948, 324 N.E.2d 551, 365 
N.Y.S.2d 171 (1974). 

2l3H. Rep. No. 1549, 9lst Cong., 2d Sess. 3, 16 reprinted in 
(1970)--U:-s.-~ode Congo & Ad'. News 4007,4009,4027. 

As amended ,by the committeef, the apI?lic;:a~ion 
of Title VII is limited to Federal Judl.c1ary 
and administr,ati ve proceedings. 
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interception. f h ' 214 ( h' h Upon the request 0 t e w1tness w 1C 

must be respectful), he is brought before the presiding 

justice who may make appropriate inquiry either in camera 

or in open court as to the soundness of the objection. 

Here, the inquiry by the presiding justice is not in the 

nature of a suppression hearing. Since lengthy suppression 

hearings are too disruptive of grand jury proceedings, they 

1 d ' 't 215 If th are not availab e to gran Jury W1 nesses. e 

presiding justice finds that there was no wiretap or that 

there are no facial defects in the court order authorizing 

the wiretap, he may then compel the witness· to testify or 

be subject to a contempt citation. 

'173 A prosecution for contempt in New York is generally 

2l4peoEle V. Breindel, 73 Misc. 2d 734, 739, 342 N.Y.S.2d 428, 
434 (Sup. Ct. N.Y. County 1973), aff'd, 45 A.D.2d 691, 356 
N.Y.S.2d 626 (1st Dep't), aff'd, 35 N.Y.2d 928, 324 N.E.2d 
545, 365 N.Y.S.2d 163 (1974) (Ronald Chester GClldstock, of 
counsel, for plaintiffs). 

I hold, therefore, that the People are under 
no obligation to disclose to a grand jury wit­
ness that the qU€lstions about to be propounded 
are the product of electronic survEdllance. 
'[A] balance must be struck between the dne func­
tioning of the grand jury system and a defendant's 
rights under the eavesdropping sta1:utes.' (People 
v. Mulligan, 40 App. Div. 2d 165, 166, supra). 
The integrity of the grand jury's fact-finding 
process is what is at stake here. Providing an 
uncooperative or hostile wi'tness with the type 
of information requested in this case permits 
him to tailor his testimony to matters already 
known to the grand jury, thereby defeating the 
purpose of calling him. Such disclosure also 
jeopardizes the secrecy of the investigation 
and hence its chances of success with respect 
to the targets thereof. 

2l5peoPle v. Mulligan, 40 A.D.2d 165, 338 N.Y.S.2d 488 (1st Dep't 
1972); In re O'Brien, 76 Misc. 2d 303, 350 N.Y.S.2d 498 (Rockland 
County Court 1973). 
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criminal in nature. 2l6 Because it is, the witness being 

prosecuted is entitled to all applicable procedural safe-

, 1 ' h ' 217 guards: 'most 1mportantly, a p enary suppress10n ear1ng. 

2l6N•y • Penal Law §2l5.5l (McKinney 1975) provides: 

A person is guilty of criminal, contempt in the 
first degree when he conturnac10usly and 
unlawfully refuses to be sworn as a witness 
before a grand jury, or, having been sworn as 
a witness, he refuses to answer any legal and 
p~r interrogatory. Criminal contempt in the 
first degree is a class E felony. 

The legislative history of this statute provides clearly: 

The intent of the new enactment, as expressed 
in the Governor's Memorandum of Approval, was to 
increase 'the penalty for refusal to .•. testify 
before a grand jury--after having been granted 
immunity--from a possible jail sentence of one 
year to a maximum pr.ison sentence of four years ... 
Recently, district attorneys investigating 
organized criminal activity have been confronted 
by witnesses who refuse to testify before grand 

. juries, even after they have been granted immunity. 
The increase in' penalty ••. should encourage other­
wise uncooperative witnesses to assist grand juries 
in their investigations.' 

Hechtman, Comment, Penal Law (McKinney 1971). 

N.Y. Penal Law §275.50, providing for misdemeanor conte~pt, 
is still occasionally used. Criminal contempt prosecut1on 
is preferred over civil contempt prosecution because the 
contumacious witness can only be imprisoned for the term 
of the qrand jury when found to be civilly contemp~, but 
he can be imprisoned for up to four years when he 1S found 
to be criminl;l.lly contempt. The civilly contempt witness may 
also purge himself of the contempt by testi~ying. Th~ 
criminally c~ntempt witness cannot. The cr1me for wh1ch 
he is charged was completed in the grand jur.y. The pros­
ecuting attorney may, however, dismiss any charges brou'ght 
against a contumacious or recalcitrant grand jury witness if 
that witness subsequently cooperates. This, of course, 
is solely a matter of the prosecutor's discretion. Thus, 
there is a strong double incentive to testify. 

21718 U.S.C. §25l8(lO) and N.Y. Crim. Pro. Law art. 710 
(McKinney, 1971). 
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I 
But to guard against vague and unsupported allegations, the 

Court of Appeals eE.i:ablished a se·t of criteria to be met by 

a defendant making such a claim. In People 218 v. Cruz, the 

court said: 

[The] defendant should have the burden of 
corning forward with the facts which reasonably 
lead him to believe that he or his counsel have 
been subjected to undisclosed electronic surveil­
lance. The defendant's allegation should be 
reasonably precise and should specify, insofar as 
practicable 

[1] the dates of suspected surveillance, 
[2] the identity of the persons and their 

telephone numbers, and 
[3J the facts relied upon which allegedly 

link the suspected surveillance to the 
trial proceedings. 219 

Following such a showing, the people then have the burden 

of affirming or denying the allegations with a reasonably 

specific and comprehensive affidavit.. The affidavit should 

specify: 

[1] [The] appropriate local, State, and if applic­
able, Federal law enforcement agencies contacted 
to determine whether electronic surveillance 
had occured, 

[2] the persons contacted, 
[3] the substance of the inquiries and replies, and 
[4] the da.tes of claimed surv·eillance to which the 

inquiries were addressed.2 20 

These guidelines are to ~pply only in the context of a crim­

inal trial, not in the context of a grand jury proceeding. 22l 

218 34 N.Y.2d 362, 314 N.E.2d 39, 357 N.Y.S.2d 709 (1974). 

2l9Id . at 369, 314 N.E.2d at 43, 357 N.Y.S.2d at 714. 

220Id . 

22lThe standards set out in Cruz and in 
confused and used interchangeably. See 
173 N.Y.L.J. 17 (1975). 
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The right of a witness to raise this objection is not 

without limitation. There can be only one appearan~e before 

a justice to determine the existence or validity of a wire-

t 222 ape The right to object is not absolute and multiple 

challenges serve only to disrupt and delay the proceedings. 

Th . h' . bl 223 . e r1g t 1S wa1va e. A w1tness may not testify in 

hope that such testimony is later suppressable. The 

proper procedure is to raise the objection and request to 

be taken before the presiding justice. If the challenge 

fails, the witness must still remain silent when questioned 

before the grand jury to preserve his objection. 

6. Wiretap privilege in New Jersey 

~74 The New Jersey wiretap statute is modeled on Title III; 

i~s legislative history is explicit: 

This bill is designed to meet the Federal 
requirements and to conform to the Federal act 
[Title III] in terminology, style and format which 
will have obvious advantages in its future app­
lication and construction. 224 

222people v. Langella, 82 Misc.2d 410, 370 N.Y.S.2d 381 
(Sup. Ct~ N.Y. County 1975). 

223people v. McGrath, 86 Misc.2d 249, 380 N.Y.S.2d 976 
(New York County 1976). In McGrath, the presiding justice, 
upon inspection, found no facial defects with the author­
izing order and ordered the defendant to testify. The 
defendant did so "under protest." His answers were 
evasive and a prosecution for contempt followed. The 
court then found that the wiretap orders were, indeed, 
inva'lid because they were issued without probable cause; 
however, the court also found that the defendant had waived 
this objection by testifying. 

224 N.J. Stat. Ann. 2A:156A-l et seq. (West 1971); Rep. on 
S. No. 897, Electronic Surveillance, S. Committee on Law, 
Public Safety and Defense, Oct. 29, 1968, p. 21. 
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The New Jersey courts have not faced a question of a priv-

ilege before a grand jury based on an unlawful electronic 

surveillance. A reasonable inference may be drawn, however, 

that federal decisions would be conbidered persuasive authority. 

This is even clearer after the recent appellate decision in 

State v. Chaitkin. 225 In response to a motion to suppress at 

trial, the court fashioned a procedural remedy to protect 

Fourth Amendment rights. The court said: 

The right to move to suppress evidence is conditional 
upon 

(1) 

(2) 

a claim by the person that he is aggrieved by 
an unlawful search and seizure; and 
a showing of reasonable grounds to.belie~e 
that the evidence will be used aga1nst h1m in 
some penal proceeding .•• 

[In determining the reasonableness of each defendant's 
belief] the standards should be as follows: 

(1) Defendants's allegation should be reasonably 
precise; 

(2) The allegation should set forth, insofar as 
practicable: 

(a) the dates of suspected surveillance~ 
(b) the identity of the persons and the1r 

telephone numbers, and 
(c) the facts relied upon which allegedly 

link the suspected surveillance to the 
trial proceedings. 226 

No standards were established defining the specificity 

required by the people's response, but in light of the 

heavy reliance upon Alter in formulating the standards in 

Chaitkin, a trial context, it is extremely likely that the 

New Jersey court would adopt Alter type standards in t~e 

grand jury context. 

225 135 N.J. Super. 179, 342 A.2d 897 (App. Div. 1975). 

226 Id . at 187-188, 342 A.2d at 902. 
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7. Wiretap Priv~lege in Massachusetts 

1175 The question of whether a grand jury witness has the 

privilege to refuse to answer questions based upon an 

unlawful electronic surveillance has not been decided by 

any cou.rt in ,Massachusetts but there is no reason why they. 

too, will not draw heavily from the decisions in federal 

courts. 227 

8. Wiretap Privilege in Florida 

1175a The Florida Security of Communications Act was patterned 

after Title III.
227a 

Not surprisingly, a district court of 

appeals following Gelbard v. United states,227b denied that 

witnesses were privilege to invoke the evidentiary prohibition 

of the Florida Act. 227c The Supreme Court, however, expressly 

declined to follow Gelbard, and held that a witness summoned 

before the grand jury was an "aggrieved person," and thus had 

standing to challenge the legality of an interception by way 

227In Corrumonwealth v. Vitello, Mass. , 327 N.E.2d 
819 (1975), the Massachusetts wiretap statute, Mass. Ann. 
Laws ch. 272 § 99 (Michie/Law. CO-'op Supp. 1978), was found 
to conform with the requirements of the comprehensive federal 
legislation. In so doing, the court set a standard for sup­
pression questions. Suppression is required only where there 
has been a failure to satisfy any of those statutory require­
ments that directly and substantially implement the congressional 
intention to limit the use of intercept procedures to those 
situations clearly calling for the employment of the extra­
ordinary device. See 327 N.E.2d at 845. This approach follows 
the federal rule. See United States v. Giordano, 416 U.S. 
505 (1974). ---

227aFla Stat. Ann. ch. 934 (West 1973). § 934.06 is a replica 
of § 2515 of the federal act; § 934.09 a duplicate of §'25l8. 

227bsupra note 203. 

227cIn re Grand Jury Investigation, 276 So. 2d 235 (Fla. Dist. 
Ct. App. 1973). 
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of preindictment hearing on a motion to suppress prior to 

interrogation. 227d Upon the filing of such a motion, the judge 

may make available to the movant such portions of the intercepted 

communication or evidence derived therefrom as he determines 

, f' , 227e to be 1n the interests 0 Just1ce. 

C. Denial of Constitutional Newsman's Privilege 

1176 First Amendment claims of privilege are, for the most 

d ' 228 part, recognized in the context of a grand jury procee 1ng. 

In a five to four decision, the Supreme Court, in Branzburg v. 

229 f f Hayes, decided that the First Amendment guarantee 0 ree 

dom of speech and press did not relieve a newsman of his 

obligation to appear or testify before a grand jury. The 

newsman's need to protect the confidentiality of his sources 

does not override the public's interest in the effective 

administration of justice. 230 Although Branzburg appears 

227dIn re Grand Jury Investigation, 287 So. 2d 43 (Fla. 1973). 

227eFla • Stat. Ann. § 934.09(9) (a) (3) (West 1973). 

228see 1976 Guild, supra note 35, at ch. 11. 

229 408 U.S. 665 (1972). 

230The Court's decision is in accordance with the criteria 
set out by Wigmore which should be met befo:e a commu?ication 
is recognized to be privileged. See 8 J. W1gmore, EV1dence 
§§ 2285-296 (McNaughton Rev. 1961r-Thereinafter cited Wigmore]. 
Although this communication did originate in a confidence 
which was essential to the satisfactory maintenance of the 
relation which would be injured by disclosure, the opinion 
of the comnlunity was that the relation was not to be fostered 
at the expense of impeding the grand jury function. 
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to be a flat denial of a constitutional newsman's privilege, 

it is not without qualification. The relationship between 

the need for the information and the subject of the investi-

t ' 231 ga ~on must not be remote or tenuous. Indeed, the Ninth 

Circuit, in Bursey v. United States,232 held that where the 

grand jury activity collides with the First Amendment, the 

government must establish that its interests are substantial, 

legitimate, and compelling and that the infringement be no 

231 408 U.S. at 710 (concurring opinion of Mr. Justice Powell): 

The asserted claim to privilege should 
be judged on its facts by the striking 
of a proper balance between freedom 
of the press and the obligation of 
all citizens to gi,.,e relevant testi­
mony with respect 1;0 criminal conduct. 
The balance of these vital constitu­
tional and societal interests on a 
case-by-case basis accords with the 
tried and traditional way of adjudi­
cating such questions (emphasis added). 

~lthough the,o~1n10n seems to limit itself to criminal proceed-
1ngs! the op1n10n has not been so construed. It has been 
appl1ed i~ both civil and criminal judicial proceedings~ See 
Farr v. P1tchess, 522 F.2d 464 (9th eire 1975), cert~ denied; 
427 U.S. 912 (1976) (non-grand jury case): CareyV:- Hume 
492 F.2d 631 (D.C. Cir.), cert. dismissed pursuant to Rule 
60, 417 U.S: 938 (1974) (ac~ion for libel based on newspaper 
column); Un1ted States v. L1ddy, 478 F.2d 586 (D.C. Cir. 
19?2~ (need of society asserted by counsel for defense in 
cr1m1nal proceeding for impeachment: of a witness). Silkwood 
y. KE'1:r-McGe~, 563 F.2d 433 (10th Cir. 1977) (qualified privi­
lege extended to docmuentary.film maker in pre-trial proceeding). 

232 466 F.2d 1059 (9th Cir. 1972). 
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'177 The court in Branzburg, did not limit the power of a 

state to recognize a privileg.:e by statute. Both New York 

and New Jersey have enacted statutes dealing with the newsman's 

priviliege. 235 Nevertheless, these statutes are strictly con­

st.rued. In In re WBAI-FM,236 a New York court narrowly 

construed the statute against the policy of the privilege. 

233466 F.2d at 1083. 

234See also In re Lewis, 377 F. Supp. 297 (C.D. Cal.), 
affTQ; 501 F.2d 418 (9th eire 1974), cert. denied, 420 
U.S. 913 (1975). 

235N. y • Civil Rights Law §79-h (McKinney 1976): 

Notwi thstanding the provisions of any general or 
specific law to the contrary, no professional 
journalist or' newscaster employed or otherwise 
associated. with any newspaper, magazine, news 
agency, press association, wire service, radio 
or television transmission station or network, 
shall be adjudged in contempt by any court, the 
legislature, or other body having contempt powers r 

nor shall a g~and jury seek to have a journalist 
or newscaster held in contempt by any court, 
legislature, or other body having contempt 
powers for refusing or failing to disclose any 
news or the source of any news coming into his 
possession in the course of gathering or obtain­
ing news for publication or to be published in 
a newspaper, magazine, or for broadcast by a 
radio or televison transmission station or 
network, by which he is professionally employed 
or otherwise associated in a news gathering 
capacity. 

N.J. Stat. Ann. 2A:84A-21 (West 1971): 

[AJ person engaged on, connected with, or employed 
qy j ~. newspaper has a privilege to refuse to 
disclose the source, author, means, agency or 
person from or through whom any information 
published in such newspaper was procured, obtained, 
supplied, furnished, or delivered. 

23668 Misc. 2d 355, 326 N.Y.S.2d 434 (Albany County Ct. 1971), 
aff'd, 42 A.D.2d 5, 344 N.Y.S.2d 393 (3d Dep't 1973). See 
also Andrews v. Andreoli, 400 N.Y.S.2d 442 (Sup. Ct. Onondaga 
County 1977) (to invoke privilege journalist ~us~ offer 
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The information at issue there was from a letter. As there 

were no confidences involved and the information was not 

obtained as the result of questioning, the appellate court 

for th~ Third Department held that the privilege did not apply. 

D. Denial of Privilege for Freedom of T<~ h' l~ors .l.p 

1i18 The privilege to refrain fram testifying before a gl:'and 

jury is sometimes asserted on grounds of freedom of wo,rsh.ip. 

When such a claim is made, the int,erest of the individual in a 

right of religious worship must be ba1.anced against the interest 

of the State. 237 I h"-n t_~l;S process, the courts attempt: to make a 

sensibl~ and feasible accommodation of all interests. In so 

doing, the courts do not allow this privilege to nullify society's 

interest in a tho,rough investigation. 238 The right is not abso­

Although the claim may delay the taking of testimony~ it lute. 

w,i,ll seldom entirely shield the claimant. 

236 (continued) 
preponde:a~t ,e~~dence of.a mutual agreement of confidentiality); 
!n re Br~i~~" .L:lO N.J. Supere 460, 295, A.2d 3 (App. Div. 1972), 
~rt. d~nJ..ed, 4l0,U:5. 991 (1973) (dil!sclosure of source operates· 
a~ a wa;ver of ~rJ..vJ..lege with respect to both published and unpub­
lJ..shed J..nfo;matJ..on); ~e Pappas, 358 Mass. 604, 266 N.E.2d 297 
(1971), aff d sub nom. Branzburg v. Hayes, 408 u.s. 665 (1972). 
The ~lorida Supreme Court has apparently adoptE~d the Bursey 
readJ..ng of Branzburg, Morgan v. State, 337 So. 2d 95l-ufla. 1976), 
though the ambivalence of the opinion leaves unclear the status 
~~ the narrower inter~retation of Branzburg ,in In re Tierney, 
.J28 So. 2d 40 (Fla. DJ..st. Ct. App. 1976). 
237 

Sherbert v. Verner, 374 U.S. 398 (1963). See also Wisconsin 
v. Yoder, 406 U.S. 205 (1972). ~ also 1976lGUi~supra note 
35, at § 11.8. 

238s '1 ' mJ.. ow v. UnJ..ted States, 465 F.2d 802 (2d eir.), vacated and 
remanded on oth7r grounds, 409 U.S. 944 (1972), on remand, 472 
F.2d ~1§3 (2d CJ..r. 1973). See also United States v. Huss 482 
F.2d 38 (2d Cir. 1973); PeoPle V71Woodruff, 26 App. Div. 2d 236, 
272 N.Y.S.2d 786 (1966), aff'd mem., 21 N.Y.2d 848 288 N Y S 2d 
1004 (1968). - ,. • • 
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E. Legislative Privile,<.;Je 

,,79 The S.l?f?eJe:h '~~ Debate Clause of the Consti tution239 grants 

a limited privilege which may be asserted by Senators, 

R' t' th~J..'r aJ..'des. 240 Th "1 ' t . epresenta J..ves, or .~ e prJ..vJ.. ege J..S no 

absolute. It does not exempt members of Congress or their 

aides from the service or obligations of a subpoena if the 

241 subpoena i$ properly served. Consequently, a motion to 

quash a subpoena based upontlle assertion of this privilege 

will be denied. But it may be modified. The privilege 

does allow a member of Congress or his aide to refuse to 

answer questions concerning the "due functioning of the 

-----------~.-------------------------------------------------------------------

239Article I, §6, cl. 1, oft,he Constitution: 

The Senators and Representatives shall receive 
a Compensation for their Services, to be 
ascertained by Law, and ,paid out of the Treasury 
of the United States. They shall in all cases, 
except Treason, Felony and' Breach of the Peace, 
be privileged from arrest during their Attend­
ance at the Session of their respective Houses, 
and in going to and returning from the same~ 
~nd for any Speech or Debate in either House, 
'.;hey shall not be questioned in any other place. 

240Gravel v. United States, 408 U.S. 606 (1972). The aide 
is protected only ins~far as his conduct would be a protected 
legislative act if performed by the Member himself. Id., 
at 618. See also Dombrowski v. Eastland, 387 U.S. 82 (1967); 
Kilbourn V:-ThO:mpson, 103 u7S. 168 (1880). The privilege 
does extend to state legislative officers, United States v. 
Crai3, 528 F.2d 773 (7th eir.), cert. denied sub nom. Markert v. 
United States, 425 U.S. 973 (1976) (court recognized a cornmon 
law privilege, but found that the officer had waived the privi­
lege by testifying), but not to executive officers, United 
StateE· v. Mandel, 415 F. SUppa 1025 (D.C. Md. 1976) (purpose 
of privilege, preserving the independence of the legislature I 
would not be promoted by extending immunity to acts, although 
legislative in nature, done by the governor). 

24lUnited States V. Cooper, 4 U.S. (4 Dall.) 341 (1800). 
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discretion in ~etermining, the nature of a contempt 

d ' d' , 137 a JU lcatlon; 2~~e purpose of civil contempt ~s to 
legislativ'eprocess. II The court may, therefore,' issue a 

compel compliance with the court's order, and the ~~~pose 
protective order limiting the scope' of the questioning. 

of criminal contempt is to punish disobedienc~.138 
The privilege at .no time extends to acts or communlcations 

~64 New York's statutory p~ovisions for civil contempt 
having no connection with the leglslatlve process. 

are found in New York Judiciary Law section 753(1962), 

and, Nlew fYork. C.ivil P..ractice Law and Rulea section 2308 (1965) . F. Denla. 0 prl'lllege :tor l.l.lega.l searcnes ana selzures 

'180 T~n~fet;-tu~tP{Jd f~:ft~t.1~i~~s d{i1in<fft.~~2I4~1 aC~~~tU~p~u~§e*i~n~ss 

cannJ€r~,liecP(Vel-t'i.~y\1.fgt~~IfSorii~· ~q.ahW~\\~ 6r5 oB~Jb~i6~' t8nd 

the ~8~sl.f6rfs JJ1Rif~'),.rt¥s Io¥'l aile<i\\~17~~a*\\ lad· seizure. 

The exclusionary rule does not extend to the grand jury.245 

Hi st~:tiBifflP~~aut!e¥?toert'berw¥iXfe<;;1o:eC~~t:ed to a 

gran<16furyDJf~crtoeo~st.l'M~~a-qlJ.cai~y::cm.m-hftttl%d!~t~ftt':~ediate 

242 G¥ ~t1~1 ~~ W£eedlC@ta¥eSE)1~ <RP'tF.ts".; ~i ~t (q<grJ~t)llJpts are 

243 those committed "out of court." 139 Traditionally, .-sqmmal;V 
Id. at 629. The Suprelme Court narrowed tne scope ot lngul"'.rY 

b -~ ,. ...in:· 140 y n~.EoE@mltet-!%g p<i~'S"S1~eP<mfeTfJtIifW :contempt is direct. 

1. the Senator's conduct, or the conduct of his 
__________ ~a~l~'d~e~~s~a~t~he subcommittee meeting~ 

13
7 

Lane 2Y • ~fn~bme@f~e~ ,aud ~P~9 ~tt1i&ld :wubItl c'6na~t ; 
496 (1st Dept. 1958), aff'd, 5 N.Y.2d 1026, 158 N.E.2d 
250, l8l. N . ¥0im-dfti~jiHe1i§l:$et~~e :?t:fi:fucU::&. ahl1> his 
appeal dismiiH;(@d(ju~i?Ag U1:.ilffil 70f q§\';rff10~41nll1cl:~ to 
dismissed, J'~iili~i~j ad9j~i the Senator; and 

l38Kin 4",. ~~ Rei7ri~:sm~yi;n 4F}16ep~~"Ni".~ flCST2 ~g.s 
Reg ard 1 e 55 • t~~l ~H~~ c~fi~e'rltf,tm\~Cl-b icm.lreo~vcNi1fni1fica f, 
however, if n~ ePr~ X ~~~~Ual issue as to whether the 

24~efendant did or did not disobey the order, he is 
~~iti16d ad8a(a8ajl~g. Ingraham v. Maurer, 39 App. 
Div.2d 258, 334 N.Y.S.2d 19 (3d Dept. 1972). 

245~, itness may attack a subpoena duces tecum on Fourth 
Ameba ~E!'oundlnbaS ectJnit Q. s. .. atssYV. 2J~n:i4.cll<N,. Bt.lOlOO 
U.S~1~5al (1973)~ , supra note 35, at §12.l5. 

2 4 6bt~d Sttatel3SGT .D81lge~s 384 naal, 2!iE 9 (mtY€i) l~arid) 9j IN:;~ • 
may3~ohkiaek.evidence obtained in violation of the Fifth 
Amendment); Lawn v. United States, 355 U.S. 339 (195.8) (no 
hearing to determine the source of evidence)~ Costello v. 
United States, 350 U.S. 359 (1956) (~rand jury may rely upon 
hearsay or on otherwise inadmissiihlj eviden.ce). The. rule 
may be different in states by virtue of case law or statute. 

e this additional burden upon the grand jury, the 

asoned, would seriously impede its functioning without 
1 ' 1 247 
:antly furthering the goals of the excluslonary ru e. 

/ , 
~rney-Client privilege 

'~~ 

~ oldest of the common law privileges is that of 

_client. 248 It exists is some form in all juris-

249 The privilege developed to provide "subjectively 

.~ client's freedom of apprehension in consulting his ., 
\ 250 ' . 1 251 
~visor." This is the client's prlvl ege. 

turpose of the exclusionary rule is to deter police 
Ict. united States v. Calandra, 414 U.S. at 351. 

i irst reported case dealing with the privilege is 
Lovelace Cary 88,21 Eng. Rep. 33 (Ch. 1577), 
solicito~ was exempted from examination. The case 

I the policy that at that ~ime the attorney was 
", s ,hav. ing a duty' not to dlsclose the secrets of 
"nts. .. 
i 

~ 
~wigmore, Evidence § 2292 (McNaughton Rev. 1961). 

§ 2290. See Fed.R. Evid. 1101(c): 

Th rule with respect to privileges applies ~t 
~l~ stages of all actions, cases and proCeedlngs. 

1101 (d) : 

The rules (other than with,resP7ct t? privileges) 
do not apply in the followlng s:ttuatlons ••• 

(2) Proceedings before grand juries. 

501: 

Except as otherwise required by the Constitution 
of the United States or provided by Act of Congress 
or in rules prescribed by the Supreme Court pursuant 
to statutory authority, the pri ~;i~ege of a 'w~ t.l}es,s, person, 
government, state, or polltlcal subdlvls10n thereof 
shall be governed by the principles of common law 
as they may be interpreted by the courts of th7 
united States in the light of reason and experlence. 

Wigmore, supra at § 2321. 
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Thus, only the client may waive the privilege and unless 

the client does, the attorney must assert it. 252 This privi­

lege may be claimed before a grand jury.253 The privilege 

is not without qualification. For the privilege to exist, 

legal advice must be sought from an attorney with the 

communications made in confidence relating to that purpose. 254 

If the communications pertain to actual collusion to commit 

a crime, a continuing illegality, or contemplated future 

crimes, the communications are not privileged. 255 The attorney 

252ABA Code of Professional Responsibility DR 4-401. See 
also United States v. Pappadio, 346 F.2d 5, 9 (2d Cir.1965), 
vacated on other grounds sub n0Il!. Shillitani v. United States, 
384 U.S. 364 (1966) (the attorney-client privilege is not 
abrogated by a grant of immunity). 

253Fed • R. Evid. 1101(d} (2). 

254 8 J. Wigmore, supra at § 2292. 

255See Cla7ck v. United States, 289 U.S. 1, 15 (1933), where 
Mr. Justice Cardozo, speaking for the Court, observed: "The 
privilege takes flight if the relation is abused." The 
privilege will not shelter consultations concerning how to 
commit a crime. The conflict be'tween the need for full 
disclosure to enable justice to prevail and the need for 
secrecy to promote effective representation must here be 
decided in favor of disclosure. United States v. Friedman, 
445 F. 2d 1076, 1085 (9th Cir.), ce'rt. denied sub nom. Jacobs 
v. United States, 404 U.S. 958 (1971) (where attorneys were 
co-perpetrators of crime, the communications concerning the 
criminal conduct were not privileged); Commonwealth y. Dyer, 
243 Mass. 472,505,138 N.E. 296, 312 (1923) (there is no 
privilege where conferences concern proposed crimes); In re 
SeIser, 15 N.J. 393, 105 A.2d 395 (1954) (attorney-client 
privilege is lost when advice is sought to aid commission 
of crimes; attorney cannot be consulted professionally for 
~dvice to aid in committing a crime1 questions asked by grand 
Jury must be answered). See also People ex reI. Vogelstein 
v. Warden, 150 Misc. 714,270 N.Y.S. 362 (Sup. Ct. N.Y. County), 
aff'd, 242 App. Div. 611, 271 N.Y.S. 1059 (1st Dep't 1934) 
(attorney found guilty of contempt for refusing to give name 
of client to grand jury as the fact of employemnt is not a 
privileged communication) ~ Anderson v. State, 297 So. 2d 871 
(Fla Dist. Ct. App. 1974) (Attorney-client privilege cannot 
prevent,the disclosure of communications made in coatemplation 
of a cr1me or the perpetration of a fraud). 
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is, at that time, viewed not as an attorney, even though he 

may be giving legal advice, but rather as a co-conspirator or 

co-participant. As such, there can be no attorney-client 

relationship or privilege. But, when the communications per­

tain to past crimes or activities, the communications are 

privileged256 and, in certain circumstances, will provide an 

effective means of avoiding testifying before a grand jury. 

~82 The mere assertion of fraudulent or criminal abuse of 

the attorney relationship is not sufficient, however, to 

compel disclosure. 257 Some quantum of evidence must be 

produced by the government to show that illegality was 

involved in the subject matter of the communications. Wigmore 

suggests that some evidence of crime or fraud, along with 

evidence that there have been transactions with the attorney, 

should be sufficient to shift the burden of proof to the 

attorney "to satisfy the court (apart from jury) that the 

transaction ha.~ to his best belief not ,been wrongful before 

", '1 ' 11 d ',,258 a claim of pr1'V1 ege 1S a' owe . But the courts do not 

apply this rule. Rather, the accepted rule, as laid out by 

. 259, h t ' Justice Cardozo in Clark v. Un1ted States, 1S t a 1n 

order to "drive the privilege away, there must be something 

256J • Wigmore, Evidence, §2299. The attorney-client privilege 
applies only to communications. An attorney cannot claim 
the privilege as justification for refusing to appear. 
Losavio v. District Co~rt, 188 Colo. 127, 533 P.2d 32 (1975). 

257clark v. United States, 289 U.S. 1, 14 (1933). 

258J . wigmore, Evidence, §2299. 

259 289 U.S. 1 (1933). 
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to give color to the charge; ther~ must be prima facie 

evidence that it has some foundation in fact.,,260 Proof 

need not be beyond a reasonable doubt before the privilege 

is defeated; rather it merely needs to be sufficient to sus­

tain such a finding of fact.~6l When such a showing is made, 

the communications are held to be not privileged. 

'183 If a lawyer's grand jury testimony breaches the attorney­

?lient privilege, the resulting indictment, however, is not 

subject to dismissal.
262 

If there is no constitutional right 

to dismissal of an indictment based in part upon evidence 

obtained unconstitutionall;,263 then a fortiori this remedy 

cannot exist for violation of a mere common law privilege. 

The privilege is protected by the client's right to assert 

it at trial and the secrecy of grand jury prc"ceedings. 

Dismissal is not, therefore, a proper remedy. There is a 

qualified privilege for work product materials prepared by an 

attorney acting for his client in anticipation of litigation. 264 

260Id . at 15. 

261 
In re Sesler, 15 N.J. 393, 105 A.2d 395 (1954). A showing 

t~at t~e at~orney had held extraordinarily frequent conferences 
w~~h,h~s cl~7n~, coupled with a clear showing of ongoing 
cr~m~nal act~v~ty on the part of the client was held 
sufficient to make out a prima facie case a~d thus compel 
th7 ~tt~rneY,t~ testify ~ .•. A~quably, a showing of onqoina 
cr~m~na~ act~v~ty at a t1me when there was a continuous -
attorney-client relationship is sUfficient evidence to force 
disclosure of all relevant communications. 

262U ' d 
n~te StatHs v. Mackey, 405 F. Supp. 854 (E.D.N.Y. 1975). 

263 
See supra note 246. 

264H, k 
~c man v. Taylor, 329 U.S. 495 (1947). 
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This doctrine, although most frequently asserted as a bar to 

discovery in civil litigation, also applies to criminal 

proceedings under United States v. Nobles. 265 The courts are 

now moving to allow the privilege to be asserted by grand jury 

, 266 
w~ tnesses ., But all that is protected is the work product 

of the attorney as defined in Hickman. 

~84 Electronic surveillance presents special problems in the 

context of the attorney-client privilege. Confidential attorney­

client communication may be intercepted in the course of an 

investigation. The communications may be overheard in one 

of two ways: 

1. There may be enough evidence prior to 
an application for an eavesdropping or~er to 
show probable cause that the attorney ~s a co­
conspirator or otherwise involved in a crime; or 

2. The communications may be incidentally 
overheard during an electronic surveillance 
authorized for another purpose. Of the twenty­
four juri~dictions that have eavesdropping 
statutes, ~ll btit four have a provision relating 
to privileged communications.267 Twelve of the 
remaining twenty statutes, including the fed­
eral statute, contain only a provision to the 

265 422 U.S. 225 (1975). Although the court recognized that 
indeed the privilege did exist in criminal proceedings, it 
held that it had been waived, leaving its scope open to 
definition. 

266In re Grand Jury Proceedings (Sturgis), 412 F. Supp. 943 
(E.D. Pac 1976) See also ~e Grand Jury Proceedings 
(Duffey), 473 F.2d 840l8th C~r. 1973); In re Langswager, 
392 F. Supp. 783, 788 (N.D. Ill. 1975). 

267Ariz • Rev. Stat. §§ 13-3004 to 3014 (·Sp. Pamphlet 1977); 
Ore. Rev. stat. §§ 9.73.030-100 (1977) as amended by 1977 
Wash. Laws ch. 363. Maryland now retains the privileged 
character of the communication notwithstanding electronic 
interception. Md. Cts. & Jud. Proc. Code Ann. §§ 10-401 
to 410 (Supp. 1977). 
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effect that a privileged communication does not 
10s7 its pri~ileged char~gser by virtue of 
hav~ng,be7n ~nt7rcepted. The remaining eight 
state Jur~sd~ct~ons have more individualized 
stat~t7s that place greater restrictions on 
obta~n~ng a warrant or amendment to allow 
eavesdropping on attorney-client communications.269 

A client either seeking legal advice or preparing for 

litigation may give documents and papers in his possession 

to his attorney. Such documents and 9 a pers are not auto­

matically privileged. The Supreme Court, in Fisher v. 

U' d 270 n~te States, carefully set out the limits of the 

attorney-client privilege. The Court held that the privilege 

protects only those disclosures necessary to obtain informed 

legal advice which might not be made absent the privilege.271 

268 
The twelve jurisdictions and their respective statutes 

are: 18 U.S.C. §§2510-20 (1960); Colo. Rev. Stat. Ann. 
§§16-15-10~ to 104, 18-9-301 to 310 (1973); Fla. Stat. 
Ann. §§ 934.01 to .10 (West 1973 & S 19 
§ 25-3001 to 3010 (i978). M upp. 78); Ga. Code Ann. 
(Michie/L ' ass. Ann. Laws. ch. 272 § 99 
to 707 (1;~6 ~o~oP Supp. 1978); Neb. Rev. Stat. §§ 86-701 
to A:ll (1974 & ~Pp. 1977); N.H. Rev. Stat. Ann. §§ 510-A:l 
to 1 10 upp. 1977); N.M. Stat. Ann. §§ 40.A-12-l 1 

. (Supp. 1975); S.D. Compiled Laws Ann. § 23-l3A-l • 
i~7~~. (;~PP. 1977); Va. Code Ann. §§ 19.2-66 to 68 (Supp. 

, ~s. Stat. Ann. §§ 968.27 to 33 (1971 Supp. 1977). 

269N k' 
7w Yor s statutes, N.Y. Crim. Pro. Law §700.20 

(McK~nney 1~7l), N.Y. Penal Law §§250.00-.20 (McKinney 
1967), requ~r7 that the application for an eavesdropping 
~arrant conta~n a statement that communications to be 
~nb~rcepted ar7 not legally privileged. This creates a 
ser~ous potent~al hazard to the surveillance because a sub­
~equ7nt defen~ant who can show that an intercepted commun­
~~at~on was ~ ~n fact, privileged will have grounds to attack 
t e ~ood,fa~th of the government, the sufficiency of the 
ap~l~~at~on an~ the legality of the eavesdropping order. 
Th~s ~s potent1ally far more hazardous to the investigation 
tha~ wou~d be an a~tack on an item of intercepted conver­
sat~on w~th the obJect of supp.ressing damaging evidence. 

270F , h 
1S er v. United States, 425 U.S. 391 (1976). 

27lId • at 403. 
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Pre-existing documents which could be obtained from the client 

can also be obtained from the attorney. The simple act of 

transferring the papers to the attorney does not give other-

wise unprotected documents 9rotection. But if the documents 

are unobtainable from the client, they are still protected, 

I , "1 272 by the attorney-c ~ent pr~v~ ege. 

H. Spousal Privilege 

~86 As a rule, confidential c(lf.llllUnications made from one 

d ' . "1 d 273 spouse to another ur1ng marr~age are pr~v~ ege . The 

272 In Fisher, the taxpayers gave to their attorneys their 
accountants' work papers in connection with an I.R.S. 
investigation. The I.R.S. then served summonses upon the 
attorneys directing them to produce the papers. The 
attorneys challenged the summonses. 

The Supreme Court, in Couch v. United States, 409 
U.S. 322 (1973) ruled that documentary summonses directed 
to the taxpayer's accountant directing the production of 
the taxpayer's own records in the possession of the account­
ant did not violate the taxpayer's Fifth Amendment rights. 
[T]he ingredient of personal compulsion against an accused 
is lacking." Id. at 329. As there is no accountant-client 
privilege under federal law, the documents were unprotected. 
Id. at 335. 

The Court relied upon Couch in holding that the 
taxpayer's Fifth Amendment rights were not violated by 
compelling production. 

The Court, distinguishing Boyd v. United States, 116 
U.S. 616 (1886), held that the papers were not privileged 
in the hands of the taxpayer and, therefore, were not 
protected by the attorney-client privilege. 

Protection may be gained for the accountant's work 
papers only if the taxpayer first goes to an attorney to 
obtain legal advice and then has the attorney hire the 
accountant to prepare the papers. 

273J . Wigmore, Evidence, §§2332-4l; See also 1976 Guild, 
supra note 35, at §15.l3. 
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protection of marital confidences is regarded as so essential 

to the preservation of the marriage as to outweigh any dis­

advantages to the administration of justice. 274 This rule 

of privilege extends to grand jury proceedings. 275 Thus, 

a grand jury witness may withhold testimony which would 

incriminate his sl?Ouse. on the basis of the marital privilege. 276 

But the privilege is not absolute. Two important exceptions 

have emerged.. Testimony may be compelled where both spouses 

are granted immunity.277 As neither sp0use can be prosecuted 

for what is then said, the underlying precept of preser-

vation of the family is maintained. Testimony may also be 

compelled under the co-conspirator exception. 278 If the 

husband and wife are co-conspirators or co-participants in 

274 lfl . d Wo e v. Un1te States, 291 U.S. 7 (1934). 

275Fed • R. Evid. 1101(d). 

276B1au v. United States, 340 U.S. 332 (1951). See also 
Hawkins v.' United S'tates, 358 U.S. 74 (1958) (privilege 
serves goal of preserving family by preventing either 
spouse from committing the unforgivable act of testifying 
against the other in a criminal trial). 

277united States v. Doe, 478 F.2d 194 (1st Cir. 1973). See 
also In re Snoonian, 502 F.2d 110 (1st Cir~ 1974) (~'1here­
wife was not a target of investigation and prosecutor filed 
an affidavit that he would not prosecute wife, husband's 
claim of marital privilege was overruled). 

278Th·· 11 . . . 1S 1S not rea y an except10n to the pr1v1lege. Commun-
ications between co-conspirators are not confidential marital 
communications; they are not, thereft:>re, within the privilege. 
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a crime, 279 the privilege does not apply. The privilege 

still applies, though, where the spouse has merely seen or 

. 280 heard evidence of a past cr1me. 

I. Priest-Penitent Privilege 

,/87 Another privilege which may be successfully used as a 

means of not testifying before the grand jury is that of 

priest-penitent. There are few cases on the subject. Two 

recent cases arose where the privilege was claimed by 

ministers acting in the capacity of counselors. The court, 

in In re ver~lank,281 held that draft counseling services 

performed by a clergyman and his staff were performed in the 

course of functioning as a clergyman and thus the privilege 

279united States V. Van Drunen, 501 F.2d 1393, 1396 (7th Cir.), 
cert. denied, 419 U.S. 1091 (1974) (where wife was an un­
indicted participant and was called as a witness by the govern­
ment in a prosecution for illegally transporting aliens, the 
court held that the privilege did not extend to instances where 
the spouse was a party to the crime). In United States v. Kahn, 
471 F.2d 191,194 (7th Cir. 1972), rev'd,on other grounds, 
415 U.S. 143 (1974), a wiretap order was issued authorizing 
interception of Kahn's telephone conversations with the 
objective of obtaining information concerning Kahn's illegal 
gambling activities. Some of the conversations overheard 
were with his wife. The surveillance terminated with the 
attainment of this objective. Both Kahn and his wife were 
indicted. They filed a motion to suppress, arguing that 
the surveillance violated their marital privilege. The 
court ruled that the intercepted conversations were not 
privileged bec:ause they had to do with the commission of a 
crime, not with the privacy of the marriage. See also 
"Future Crime or Tort Exceptio~ to the CommunicatiOriS 
Privileges," 77 Harv. L. Rev. 730, 734-35 (1964). 

280 Ivey V. United States, 344 F.2d 770, 772 (5th Cir. 1965) 
(admission of a past crime). 

281 329 F. Supp. 433 (C.D. Cal. 1971). 
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could be asserted when questioned before a grand-jury. This 

issue was again raised in United States v. Boe,282 but the 

case was decided on other grounds. 

282 491 F.2d 970 (8th Cir. 1974). Both Boe and Verplank 
rely upon Mullen v. United States, 263 F.2d 275 (D.C. eire 
1958) (admission of defendant to minister that she had 
abused her children was privileged and testimony by 
minister was inadmissible). 

F.86 
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VIII. STATE ACCESS TO FEDERAL GRAND JURY MINUTES 

A. Statutory Background 

~188 Rule 6 (e) of the Federal Rules of Criminal Procedure, 

adopted in 1946,283 governs secrecy and disclosure of federal 

grand jury proceedings. 18 U.S.C., Rule 6(e) provides: 

Disclosure of matters occurring before the grand 
jury other than its deliberations and the vote 
of any juror may be made to the attorneys for 
the government for use in the performance of 
their duties. Otherwise a juror, attorney, 
interpreter, stenographer, operator of a " 
recorded testimony may disclose matters occurr1ng 
before the grand jury only when so directed by 
the court preliminarily to or in connection with 
a judicial proceeding or when permitted by the 
court at the request of the defendant upon a 
showing that grounds may exist for a motion to 
dismiss the indictment because of matters 
occurring before the grand jury. No obligation 
of secrecy may be impos-ed upon any person except 
in accordance with this rule. The court may 
direct that an indictment shall be kept secret 
until the defendant is in custody or has given 

~~~i~t:~~ti~n~h~~ ~:~~~nt~~a~ie~~s~~~!! ~~:l the 
finding of the indictment except when necessary 
for the issuance and execution of a warrant or 
summons. 

~89 The rule was intended to continue "the traditional 

practice of secrecy on the part of members of the grand jury 

t h h t "d" 1 .. 284 excep w en t e cour per.m1ts 1SC osure .• 5. Disclosure 

283For an historical account of the adoption of Rule 6, see 
L. Orfield, Criminal Procedure Under the Federal Rules §~l (1966): 

18 U.S.C. § 554 (1946 ed.) was the predecessor 
of Rule 6(e). 

284Notes of Advisory Committee on Rules, 18 U.S.C.A. Rul~ 6, 
n.l at 269 (1975). Rule 6(e) was amended in 1976 to permit 
disclosure to "such government personnel as are deemed necessary 
by an attorney for the government in the performance of such 
attorney;s duty to enforce Federal criminal law." 18 U.S.C.A. 
Rule 6(e) (Supp. 1978). This modification does not affect an 
analysis of state access to grand jury minutes. 
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under Rule 6(e) is committed to the discretion of the trial 

'd 285 d b d d d f th th t' JU ge an may e or ere un er one 0 e ree excep ~ons 

to secrecy provided in the rule or under other spe~ial 

statutory provisions. 286 In defining 'the parameters within 

which the trial judge's discretion may operate, the Supreme 

Court has held that there must exist a "particularized need" 

, h' h 'h h I' f 287 for d~sclosure w ~c outwe~g s t e po ~cy 0 secrecy. 

285~ittsburgh Plate Glass Co. v. United States, 360 U.S. 
395, 399 (1959). 

286The Jencks Act, 18 U.S.C. § 3500, was amended in 1970 to 
allow a defendant to move at trial for production of,portions 
of a witness' qrand jury testimony. See 18 U~S.C. § 2500(e) (3) 
(1976). Prior-to the amendment, a defendant was not entitled 
to the testimony. Pittsburgh Plate Glass Co. v. United States, 
360 U.S. 395 (1959). 

Rule l6(a) (1) (A) of the Federal Rules of Criminal pro­
cedure, 18 U.S.C., allows a defendant to "discover" his own 
recorded testimony before the grand jury. 

287United States v. Procter & Gamble Co., 356 U.S. 677, 683 
(1958); pittsburgh Plate Glass Co. v. United States, 360 
~.S. 395, 400 (1959). 

Procter & Gamble actually involved a discovery request 
under Rule 34 of the Federal Rules of Civil Procedure, which 
required a showing of good cause. A federal grand jury 
failed to return a criminal indictment against the defen­
dant. The Government then initiated a civil antitrust 
suit against the defendant. Defendant moved under Rule 
34 for production of the criminal grand jury transcripts. 
The court, looking to the policy of secrecy expressed in 
Rule 6(e) and the reasons behind secrecy, held that the 
defendant failed to show the rectlisi te good cause: 

We only hold that no compelling necessity has 
been shown for the wholesale discovery and 
production of a grand jury transcript under 
Rule 34. We hold that a much more particu­
larized, more discrete showing of need is 
necessary to establish good cause. 356 U.S. 
at 683 (court's emphasis). 

F.88 

Typically, particul.arized need exists where grand jury 'cest-

imony is used to impeach witnesses, attack credibility, or 

h -1' 288 h ' 289 refres reco~ect~on .. - T ese are rout~ne cases. 

, 1 I' f 290 Since Rule 6(e) cont~nues the common aw po ~cy 0 secrecy, 

the "tougher" cases must be resolved by analyzing the reasons 

, f d' 1 291 for secrecy and weighing them aga~nst the need or ~sc osure. 

287 (continued) 
In Pittshurgh Plate Glass, another antitrust case, the 
court was confronted with a direct request under Rule 6(e). 
It held that a party seeking disclosure must show that a 
particularized need exists which outweighs the policy of 
secrecy. 360 U.S. at 400. The court affirmed the trial 
judge's refusal to permit inspection of the minutes because 
the defendant failed to show particularized need. 

Taken together, Proctor & Gamble and Pittsburgh P~ 
Glass indicate that a showing of particularized need is 
required before grand jury minutes may be disclosed, 
regardless of whether the request is made under (Criminal) 
Rule 6(e) or (Civil) Rule 34. The "good cause" requirement 
which formerly existed in Rule 34 merely incorporated 
Rule 6(e) in such cases. 

Tha father of Proctor & Gamble and Pittsburgh Plate 
Glass was United States v. Socony-Vacuum Oil Co., 310 U.S. 
lSO;-234 , rehearing denied, 310 U.S. 658 f[940). This was 
a pre-Rule 6(e) case in which the court stated that after 
a grand jury has ceased functioning, disclosure is proper 
where the ends of justice require it. 'I'he court allowed 

. use of the grand jury testimony to refresh the recollection . 
of witnesses under the facts of the case. 

288 'u 't d St t 384 U S 855 870 (1966) See, e.g., Denn~s v. n~ e a es, .., • 

289These routine exceptions to the secrecy rule will not be 
dealt with in detail. 

290see In re Grand Jury Proceedings, 309 F.2d 440, 443 (3d Cir.) 
(1962) • 

29lIn re Cement-Concrete Block, Chicago Area, 381 F. Supp. 
1108, 1110 (N.D. Ill. 1974); see also Pittsburgh Plate Glass 
Co. v. Unitsd States, 360 U.S:-at 403 (Brennan, J., dissenting); 
cf. Dennis v. United States, 384 U.S. 855, 870, 872-73 (1966). 
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[ A witness's refusal to testify before a grand jury is not a 

r 
contempt committed in the presence f o the court and, therefor 

B. f The Ra tf1JWa<1aetEJ:fe£<iM-~~~:r 
t , 

hearin 173 g. Further, where a court del ys 

'19r The 

oft grand 

fi v~mJ?n'bsJeI¥h ~~s~ll!fqfto§€>~elnpn alite!il A.fltertPtB9ftproceeding in 

, which the c()nt-~m t . Jury secrecy crrl::!'. p occurred, l.t may be inferred that there is 

no immediacv fo.r d ]. , 
(1} 'fo prevent 1:ne e§ea~@ liltahb$e contempt; notice and heari 
wh~~%~~~tm~~~ mgY be c9ntemp~~ted; . ng, 
(2) to ensure t~e fit~6~~l.f~edom twhat constitutes sufficie t 
thno~!~da~Hr~ in ite deliberations, n 
and to prevente~~~~8n~es\iW3<e£:1turt.:bty to defend depends on the 
~n~A~t~@9ia2rctPeJmsi5Agcds_lrom 175 
l.mportunl.ng the gran~ Jur~rW; ~ &se. 
prevent subornation of perjury or 
tamgerSnMm~~!hofe.po~t~~sses who 
may testl.fy befoLe grana jury and 
lat~.. aP'lmeF"e act: *l:~H.j.aJ Rf those 
indicted by it; (If) to een~oEtfrctifeobey a court's order (~. 
frU!f@~s uffi:r~ ~o%osure~ . 
by persons who have f'n"':torma€fcSW Jury while tmder subpoena) 
w~ r~~rt<b~eF~i~~io~ of . 
crl.~es; (5) to prote~t tn~Ufnn8B&nfepeats hl.s refusal (e.g. 
a~ ~sies ~~~d. •. .:from . 
disclosure of the fact €hater?eaB~sd questl.ons by the judge) 
belelre ~rrt\:Jt.vEl%t~~edallQ t~om... , . 
the expense of standing triat wn~rel.mmedl.ate Vl.ew and presence 

~ tlnfret:lWfU~~<ml't!'r<alft@b?n~tt)Seo~uiM~ltI 293. 176 t rl. y punl.shed. .But imme-

I diate disposition is required 177 ft . 
r • eVIew of the contempt 

292Th d' '~.!i _f= ' d' ff . ;. e mo er$l prlU\i..I.(!l~e.ECJ-~IJ.r¥~%& ~omiwhat + erent 
from the ort71fR i'?d--.riitiona 1 e: l. Vl. Practl.ce Law. and Rules 
, Pe0ple v. Martin su t 430, :th7<e~JNl ~~e~~ff B~6gl~nep~<e.ry. Woodruff, 50 Misc. 2d 
f' ~-ftf.ecy, it is import.ari€UEJ not.e \!haAte~~eC~ 1966) . 
~ law ~e.pt~t~eC2~ N~'!211':l~3i-mi?9F~ed to 
i' ~l.(daWljurisprudence arose l.nl. tiatly tf&ntch 816, 321 N. Y • s. 2d 
fl.· n~ to protect the grand jurors and private 
[ ci ti?m1B{~?ftb)jft . ~EWPp~t8!lsiToU. of5t~e2~trf~:2d !fGo 
1\ ~f.Hpt Vl·~~d ti~PCl'adntlhe PJ0~~:Pel -J-n Mai¥f' (1930). And s~e 
p <1W.overy o~ facts or" to prot.ec~ the pLosectlt:iJtP"s supra note 1;66. 
; .cas~o[~~.dMeHAS~U!~.N.Y~2dC~1~l.ns5 supra note 1, I 
ia~9"$~ Douglas v. Adel 269 N Y 21~4N.E.2d 235, 307 N.Y.S.2d 36 
f293. Hackle~. __ IS.el.lY 24' .. ,.199 N.E. 35 (1935); I 

I
I. Thl.H fc:>lt'~lAI HfJ .t1iff~.jt:a .J~ f&, (~t!~ayoISJf.!tq1ilDed.l~ other grounds 
appeared l.(1l .. ~a176hl!Jmt:c.a15J:pr(pS IN. E. 353 
·5~ F.2d 25Asu~.6lct:o • un s s§?ft€ dbifUk,c1l:S!~.Y.S.2d 960 
Wl. th app:oN:jl~ Wjy JISl.~ ~~ 1P.~~f.aJ~.iA9!?@H@lts'3UeKnarS\!~,4 Misc. 2d 449 
e.;:9_., unl.\e~71 States v. Proc'ter·& &~reCee~<ieIl56S~s~ .. 159JS76,). ' 

l~,.otfr-n. 6 (195Ef) ~ '. S v. Ro e 215 F.2d 617, 628 . 
i:' (3d Cir", mlijI )00 0 e n - n belt ,oth""''il!!''~ng before punif-

L381 F. Sup.p..~(:z,ll? ~l:J.S.2 l~. 4, It<t."''llISl:Jall<RSClIIl<l hearing. Zo s 
,Badger Pa~I'tt&I4~;Z3JJ}C., 2 3, • s6pp.4 4l!·t Y '4SlS2"E6.ali. ~. Ct. Queens-' f (1965). For a similar formulation, see United States v. . 
t~/~erican Medical Association, 26 F. S~p~. 429, 430 (D.D.C. 
L 19 3 9 L ~ ~ G • 6'2 I . I 
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\ 
~ Significantly, four of the five reasons have nothing 

~< fO with protecting the ac~used.294 In other words; 

irecy of grand jury proceedings is not a right of the 

J d 295 . pse; l.t is a policy designed to protect the workings 

"United Stab~s v. Amazon Industrial Chemical Coro 55 F.2d 
:' , 2 61 ( D . C" f.1d . 19 31) . r • , 

, , 

£alifo~nia publishes grand jury transcripts as a matter 
,;course, unless there is a "reasonable likelihood" that 
.1ication "may prejudice a defendant's right to a fair 
i impartial trial." Cal. Penal Code § 938.1 (Supp. 1978). 
jaIl cases, transcripts are made public after the trial 
.;s. Id. Cal..~enal C<;>de §.931.1,(~970) empowers a grand 
.y to hold publl.c seSSl.ons 1n offl.cl.al corruption cases. 
.; provision is rarely used. See. A. Sherry, Grand Jur~ 
.. utes: The Unreasonable Rules of Secrecy, 48 Va. L. Rev. 

(1962) : 

Where it is known that the grand jury has 
been inquiring into alleged official misconduct 
its failure to take action where the evidence i~ 
insufficient or the charge~. unfounded is not 
readily or officially explainable if its 
proceedings must be secret. The loss of public 
confidence in the integrity of local govern-

, .. 

ment may be.deepened instead of dissipated, and 
the reputation of blameless public servants 
irreparably damaged. Public sessions in such 
cases serve well to inform the public and to 
minimize misunderstanding. It should be added 
too, that the prospect of being called to account 
publicly for the conduct of public affairs may 
have a salutary effect on the performance of 
official duty." 48 Va. L. Rev. at 680. 

Professor Sherry goes on to suggest that the California 
.. tern proves "[n] one of the dire forebodings of the 
,enders of grand jury secrecy have been borne out." 
!:Va. L. Rev. at 684. 

+ , The primary focus of the Sherry article is on the 
airness of not permitting a defendant to have free 
~ess to grand jury minutes to prepare for trial. (The 
icle was written before the 1970 amendments to the 

.:,c~s ~ct •. See note 289, supra). Problems raised by 
,m1ttl.ng governmental authorities to use minutes in 
. sequent proceedings were not dealt with. 

F.9l 
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of the grand jury itself. 296 Even policy formulations giving 

greater weight to personal interests of a witness or the 

accused do not raise these interests to the level of a 

constitutional right.
297 

~92 Courts have pointed out that four of the five traditional 

reasons for secrecy become inapplicable after return of an 

. d· t 298 ' . 1 299 h t· th t ft 1n 1ctmen or after tr1a • T e argumen 1S a a er 

----------------------'.,,'----------
296See , ~, Pittsburgh Plate Glass Co. v. United States, 
360 U.S~ 395,~OO (1959)~ , 

To make public any part of its proceedings 
would inevitably detract from its efficacy. 
Grand jurors would not act with that independence 
required of an accusatory and inquisitorial 
body. f10reover, not only would the participation 
of the jurors be curtailed, but testimony would 
be parslln onious if each witness knew that his 
testimony would soon be in the hands of the 
accused. 

297see In re Biaggi, 478 F.2d 489, 491 (2d Cir. 1973) for 
Judge Friendly's statement of the secrecy rationale: 

The tradition rests on a number of interests 
--the interest of the government against disclosure 
of its investigation of crime which may forewarn 
the intended objects of its inquiry or inhibit 
future witnesses from speaking freely; the interest 
of a witness against the disclosure of testimony 
of others which he has had no opportunity to' 
cross-examine or rebut, or of his own testimony 
on matters which may be irrelevant or where he 
may have been subjected to prosecutorial brow­
beating without the protection of counsel; the 
similar interests of other persons who may have 
been unfavorably mentioned by grand jury witnesses 
or in questions of 'the prosecutor; protection of 
witnesses against r~prisal; and the interests and 
protection of the grand jurors themselves. 

298Metzler v. United States, 64 F.2d 203, 206 (9th Cir. 1933); 
In re Report and Recommendations of June 5, 1972 Grand Jury, 
370 F. Supp. 1219, 1229 (D.D.C. 1974). See also R. Calkins, 
supra note 1 at 458-461. 

299In re Cement-Concrete Block, Chicago Area, 381 F. Supp. 
110S, 1110 (N.D. Ill., 1974); United States v. Scott Paper 
Compan,y, 254 F. Supp. 759, 761 (W.O. Mich. 1966) • 
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indictment, the grand jurors and witnesses aLe no longer 

subject to tampering since the grand jury functions have ended. 

The accused has been indicted, so the interest in protecting 

an exonerated party does not apply. "Tipping off" the target, 

allowing him to escape, is obviously not a factor once the 

indictment has been announced or the target has been taken 

into custody. The only remaining reason supporting post­

indictment (or post-trial) secrecy, therefore, is the desire 

to encourage "free and untrammeled disclosures,,300 by 

witnesses. 301 The argument may be questionable in some respects. 

After indictment, there is no danger of tampering with witnesses 

insofar as their grand jury testimony is concerned, but there 

is still danger of tampering insofar as trial testimony is 

concerned. A witness giving inconsistent trial testimony may, 

of course be impeached with his grand jury testimony, but 

that is ot little comfort to the prosecutor who loses the case 

due to the actions of that witness. Tampering may also result 

in witness conduct on the stand that does not involve giving 

testimony inconsistent with grand jury testimony. To the 

extent that pre-trial, post-grand jury tampering is a 

concern, the danger may be eliminated by requiring state 

officials to wait until the federal proceedings have ter­

minated before allowing them to inspect the grand jury 

300 
United States v. Amazon Industrial Chemical. C 

254, 261 (D.C. Md. 1931). orp., 55 F.2d 

301 
See In re Cement-Concrete Block, Chicago A 381 

1108, 1110 (N.D. Ill. 1974). - rea, F. Supp. 

F.93 
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minutes.
302 

Another problem with the argument is that a 

grand jury may investigate several parties but only indict 

some of them. The fifth re·3.son for secrecy--protecting the 

exonerated accused--woUld, therefore, remain in force, even 

after indictment, with respect to some parties. In addition, 

some of the interests favoring secrecy do not become inap­

plicable after indict~ent or trial. Finally, the argument 

is of little heln in cases where the minutes sought are 

those of a grand jury that returned no indictment. 

"93 To be sure, encouragement of \..,i tnesses is, to many 

t 303 cour s, a very powerful reason for secrecy. Yet this 

reason fails too, after a witness has given his testimony 

in open court.
304 

Indeed, there is some question whether 

3021 Pt" . n re e 1. tl.on For Dl.sclosure of Evidence Before October, 
1959 Grand Jury, 184 F. SUppa 38, 41 (E.D. Va. 1960). 
[hereinafter In re Petition for Disclosure of Evidence]. 

303 See, ~, United States v. Procter & Gamble Co., 356 
U.S. 677, 682 (1958), where the court emphasized the im­
portance of encouraging witnesses to come forward in anti­
trust cases. Witnesses in such suits may be "employees or 
even officers of potential defendants, or their customers, 
their competitors, their suppliers," who might not step forward 
if secrecy was not guaranteed. 

See also United States v. Scott Paper Co., 254 F. SUppa 
759, (W.D. Mich. 1966). 

304pittsburgh Plate Glass CO. V. United States, 360 U.S. 395 
at 403 (Brennan, J., dissenting): R. Calkins, su~ra note 1, 
at 461: But ~ In re Grand Jury Transcripts. 30 F. SUppa 

F.94 

this reason is valid at all, since the names of grand jury 

witnesses are not secret in most jurisdictions. 305 "Reprisals 
, 306 

against witnesses can and do occur," . but the name of a 

witness (or grand juror) is all the would-be tamperer needs. 

Hence, a witness may not be encouraged to step forward by 

promise that his testimony will be kept secret, when he knows 

that his name may not be kept secret, and he expects that his 

testimony will eventually be required at a public trial. 307 

,,94 In sum, grand jury secrecy is not an end in itself. 308 

It is a policy that should be applied only when there is some 

reason to apply it,309 and it must be weighed against other 

304 (continued) 
1050, 1052 (S.D. Ohio 1970), where the court refused to 
order turn over to state authorities of federal grand jury 
testimony of two witnesses precisely because their grand 
jury testimony was the same as their trial testimony and the 
latter ~as readily available. 

305In re Petition, 184 F. Supp. 38, 41 (E.D. Va. 1960): 
L. Orfield, supra note 283 at § 6:120. 

306Note Administrative Access to Grand Jury Materials, 75 
Colum. L. Rev. 162, 183 (1975). 

307 See note 313, ir~!;Ja. 

308pittsburgh Plate Glass Co. v. United States, 360 U.S. 
395, 403 (1958) (Brennan, J., dissenting). 

309"Where the ends of justice can be furthered thereby 
and when reasons for secrecy no longer exist, the policy 
of the law requires that the veil of secrecy be raised." 
Metzler v. United States, 64 F.2d 203, 206 (9th Cir. 
1933). 

F.95 
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relevant interests. 3lO 

C. Reasons for Seeking Access to Federal Grand Jury Minutes 

~95 As previously noted,3ll testimony of a witness at trial 

will presumably be the same as his testimony before the grand 

jury. Any inconsistency may be disclosed anyway, through 

impeachment. 312 Trial testimony is readily available, so why 

would state authorities want to obtain grand jury testimony? 

~96 In cases where the witness has appeared both before 

the grand jury and at trial, the simple answer is that 

his grand jury testimony may be much broader in scope than 

his trial testimony. Testimony given before the grand jury 

may have been irrelevant at the trial. For example, a 

witness may have giv€ln testimony before a grand jury impli­

cating a third pary not involved in the federal prosecution. 

Such testimony might be irrelevant at the federal trial. Or, 

the witness may have given hearsay testimony before the 

grand jury, not admitted at trial, wh:i.ch would give state 

authorities a valuable investigative lead. Note, however, 

3l0See , ~, In re Cement-Concrete Block, Chicago Area, 381 
F. Supp. 1108, 1110 (N.D. Ill. 1974): 

311 

312 

In considering applications for disclosure 
of grand jury minutes, the court's task is to 
scrutinize the request against the reasons for 
the rule of secrecy. 

Supra 1/93. 

?upra 1/92. 

F.96 

that the state's reason for seeking the federal grand jury 

minutes in this instance may be the very reason for not 

" 313 allow1ng 1tS access. Unless the state proceedings in 

which the federal grand jury minutes are to be used provides 

adequate due process, Sixth Amendment, and evidentiary 

safeguards, use of the federal grand jury minutes may prove 

, , 1 314 to be unconst1tut1ona • The manner in which the state 

intended to use the minutes would be highly relevant. For 

example, use as an investigative tool in preparation for a 

proceeding that has adequate evidentiary safeguards would be 

less offensive than admission of the grand jury transcript 

itself in the state proceeding, since there is no opportunity 

for cross-examination in that case. As shall be seen, courts 

have been sensitive to this problem, and they have dealt 

with it by tailoring the definition of "judicial proceeding" 

in Rule 6(e).3l4a 

In addition, use of the grand jury minutes would save 
315 investigative time, effort, and expense. Perhaps the 

313In re Biag i, 478 F.2d 489,491 (2d Ci:. 1973), ~he court 
rec:ognIZed "t6e interest of a witness aga1ns.t the d~sclosure 
of testimony of others which he,has had nO,opportun1ty to 
cross-examine or rebut, or of h1s own test1mony on mat~ers 
which may be irrelevant, or where he may have bee~ subJected 
to prosecutorialbrow-beating without the protect1on of 
cou.nsel • • ." 

314see Special February 1971 Gra~d Jury v. Conlisk, 490 
F.2~94, 898 (7th eire 1973). 

314aSee text accompanying notes 326-55 infra. 

3l5In re Grand Jury Proceedings, 309 F.2d 440, 444 (3rd Cir. 
1962\ 'Hancock Bros., Inc. v. Jones, 293 F. Supp~ 1229, 1232 
(N.D: 'Cal. 1968). But see Smith v. United States, 423 U.S. 
1303, 1304, stay vacateQ; 423 U.s. 810 (1975). 
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witness never testified at trial. He may not have been called 

as a witness at trial. Or, there may have been no trial 

because the defendant pleaded guilty or nol~ contendere,3l6 

the government dropped the charges, the grand jury returned 

, d' 317 318 no l.n l.ctment, or the indictment was dismissed. 

'198 Whether the reason in inadequacy of trial testimony or 

nonexistence of trial test.l.' mony, st t th" a e au or~tl.es may have 

a legitimate need for grand jury minutes. State police 

authorities may want access to federal grand jury minutes to 

investigate possible violations of departmental regul-

ations prohibiting officers from refusing to cooperate fully 

with grand juries. 3l9 
State prosecutors, bar authorities, 

legislative committees, and police boards may want to see 

if facts adduced before the grand jury suggest violations 

of state law, disciplinary rules, or codes of ethics. 320 

316 Cf. In re Cement-Concrete Block, Chicago Area, 381 F. 
Supp. 1108 (N.D. Ill. 1974). 

3l7Dce v. Rosenberrv , 255 F.2d 118 (2d c' 1958) ( ~ l.r. L. Hand,J.). 

3l8Cf A I' , __ ., PP l.catl.on of Scro, 200 Misc. 688,108 N.Y.S.2d 
305 (Kl.ngs Co. Ct. 1951) (Leibowitz, J.), involving an analagous 
p:ob~em,ofaccess to state grand jury minutes by police 
dl.scl.pll.nary authorities. 

3l9S '1 pecl.a February 1971 Grand Jury v. Conlisk, 490 F.2d 
894, 895 (7th Cir. 1973). 

320 ,In re Holova7hka, 317 F.2d 834 (7th Cir. 1963) (bar disci-
p~l.nary proceedl.~g)~ D~e v. Rosenberry, 255 F.2d 118 (2d 
Cl.r. 19~8) (bar dl.scl.p1l.nary proceeding); In re Grand Jury 
T:anscrl.pts, 309 F. Supp. 1050 (S.D. Ohio 1970) (police 
ml.sc~nduc~); In re Bullock, 103 F. Supp. 639 (D.D.C. 1952) 
(poll.ce ml.sconduct); In re Report and Recommendation of . 
June 5, 1972 Grand Jury, 370 F. Supp. 1219 (D.D.C. 1974) 
aff'd sub nom. Haldeman v. Sirica, 501 F.2d 714 (D.C. Cir. 1974) 

F.98 

State prosecutors may prefer to ~se federal grand jury minutes 

as investigative tools rather than calling a particular 

witness before a state grand jury. This would be an imp­

ortant reason if state law only provided for ·transactional 

immunity,32l or provided automatic immunity for certain 

classes of state grand jury witnesses,322 or provided that 

targets could not be called to testify. Certain witnesses 

who appeared before the federal grand jury may have died 

or disappeared, or may not be subject to service of process 

in the state. Other witnesses may no longer be subject to 

criminal prosecution, either because their federal grand 

jury testimony was immunized, or the statute of limi ta.tions 

has run. 324 If these witnesses are corrupt public officials, 

lawyers, political figures, or policemen, the only way to 

remove them f!:'om the system may be via state proceedings. 

320 (contillued) 
(presidentl.al impeachment); In re Petition for Disclosure 
of Evidence, 184 F. Supp. 38- (E.D. Va. 1960) (criminal inves­
tigation of city officials); united States v. DOW~, 195 
F. Supp. 581 (S.D. Ill. 1961) (criminal investigation of state 
employee); Qni:teq Stat:,e£~ .. V,. Crolich, 101 F. Supp. 782 

. '{5 .. 0:.Al'&. ~rrM'ls"cOIiCi'liCt of election officials) • 

32lS ~, ~, N.Y. Cri~. Proc. Law §190.40 (McKinney 1971). 

322S I p" f' ' ~,~, n re et1tl.On or Dl.sclosure of EVl.dence, 184 
F. Supp. 38 (E.D. Va. 1960). A Virginia statute ga.ve auto­
matic inununity to grand jury witnesses testifying i.n bribery 
and gambling cases. The oommonwealth attorney's desire to 
use federal grand jury minutes in his state criminal inves­
tigation might have been motivated by his desire to avoid 
calling certain people before a state grand jury, thereby 
immunizing them. The court granted his request for access 
to the federal minutes. 

324See note 320, supra. 

F.99 



'199 . Finally, a federal 9rnnd jury mOlY ,·p"" .. nt t h • ." f'vl,1f11"'''' 

or testimony produced before it be turned over to state 

authorities. 325 Obviously, that gives state authorities a 

good reason to request access to the minutes. 

D. The Approach Taken by Courts 

'1100 Under Rule 6 (e), disclosure may be made (a) "to attorneys 

for the government" or (b) "preliminarily to or in connection 

with a judicial proceeding" or (c) "at the request of the 

defendant upon a showing that grounds may exist for a motion 

to dismiss the indictment ... :"326 

~10l In order for state authorities to gain access to federal 

grand jury minutes, their request must fit in one of these 

categories. 327 Obviously, the third category is inapplicable. 

All courts construing the phrase Qlattorneys for the govern-

ment" in Rule 6(e) have held that it does not include municipal, 

county, or state attorneys.328 Thus, the only remaining avenue 

325In Doe v. Rosenberry, 255 F.2d 118 (2d Cir. 1958), a federal 
grand jury failed to indict the defendant but voted that his 
activities be referred by the U.S. Attorney to the grievance 
cOIDrrlittee of the New York City Bar Association. The grievance 
committee1s subsequent request for the minutes was granted. 
Other cases involving similar requests by federal grand jurors 
include In re Petition for Disclosure of Evidence, 184 F. 
SUppa 38 (E.D. Va. 1960) 

326 
18 U.S.C., Rule 6(e). See note 284, supra. 

327But see '1109, infra. 

328 . 
.In re Holovachka, 317 F.2d 834, 836 (7th Cir. 1963); 

Un1.ted States v. Downey, 195 F." SUppa 581, 584 (S.D. Ill. 
1961)~ cf. In re Grand Jury Proceedings, 309 F.2d 440, 443 
(3d C1.r. 1962); Corona Construction Co. v. Ampress Brick Co., 
~., 376 F. SUppa 598, 601 (N.D. Ill. 1974). Fed~ R. Crim. 
P. 54(c) stipulates that "attorneys for the government" as 
use~ in the Rules means only federal attorneys and authorized 
aSS1.stants. 

F.lOO 

for state access under Rule 6(e) is "in connection with a 

judicial proceeding." 

~102 "The largest breach in the wall of secrecy has been 
. ,,329 

wrought by (this) except1.on. This has been accomplished 

through a broad construction of the term "judicial pro­

ceeding.,,330 The seminal case in this area is Doe v. 

Rosenberry,33l in which Judge Learned Hand defined "judicial 

d · R 1 6() t . clude "any proceed.l.'ng proceeding" as use 1.n u e e 0 1.n : 

determinable by a court, having for its object the compliance 

of any person, subject to judicial control, with standards 

imposed upon his conduct in the public interest, even though 

such compliance is enforced without the procedure applicable 

to the punishment of crime.,,332 Thus, the court held that 

a proceeding before the,Appellate Division of the New York 

State Supreme Court to discipline an attorney was a "judicial 

proceeding" within Rule 6(e), and a bar association grievance 

329In re Biaggi, 478 F.2d 489, 492 (2d Cir. 1973). see.also" 
Note, "Administrative Agency Access to Grand Jury Materl.als, 
75 Col. L. Rev. 162 at 169, 170 (1975): 

330N t o e, 

••. [I]t is through this exception that the 
largest inroads into secrecy have been made. 
Much of this is due, of course, to the court1s 
increasing willingness to permit defendants 
access to grand jury materials in the preparation 
of their defense. An equally significant factor, 
however, is the expanding interpretation which . 
has been given to Ijudicial proceeding, I result1.ng 
in the use of grand jury transcripts in a wide 
range of federal, state, and local proceedings. 
(footnotes omitted). 

supra note 329 

331 255 F.2d 118 (2d Cir. 1958). 

332 255 F.2d at 120. 

F"lOl 



committee hearing was "preliminary to" a "judicial proceeding.,,333 

"103 Other courts, following the lead of Doe, have held that 

t t .. l' t' t' 334 d . d . . s a e crlmlna lnves 19a 10ns an pollce epartment dlSC1P-

linary proceedings 335 fall within the "judicial proceeding" 

exception to Rule 6(e). 

,,104 Not all courts, however, have taken the Doe approach. 

Some courts have held that the berm "judicial proceeding" in 

Rule 6(e) refers only to pending federal court proceedings, 

333 Id . at 119-120. . 1 d Doe lIlVO ve charges of corruption against 
an attorney who was a former IRS group chief. See note 328 
supra. 

334 1 P" f . n re etltlon or Dlsclosure of Evidence, 184 F. Supp. 38, 
41 (E.D. Va. 1960) was a public corruption case in which the 
court held that a state cri.minal investigation was preliminary 
to a judiCial proceeding, and therefore ordered turnover of 
the minutes to the state prosector. 

Interestingly, the court refused to order turnover of 
minutes.for use in a state administrative disciplinary 
proceed1ng. Since the court adopted the Doe definition of 
"judicial proceeding," it is doubtful whether the court 
meant to hold that an administrative action was not a 
judic~al proceeding under Rule 6(e). More likely, the court 
was slmply exercising its discretion (in not turlning ,over the 
minutes) because particularized need was not sho'wn by the 
administrative authorities. The court may have felt that 
disclosure to the prosecutor was adequate to handle the problem. 

335In Special February 1971 Grand Jury v. Conlisk, 490 F.2d 
894 (7th Cir. 1973), the court upheld a turnover of federal 
grand jury minutes to the Chicago Superintendant of Polic.e 
in connecti.on with a police department inquiry. The depart­
ment was investigating charges that several policemen violated 
departmental regulations by refusing to answer questions before 
the grand jury, which was investigating police corruption. 

The Court noted that the departmental hearing regula­
tions allowed policemen to appear with counsel, present evi­
dence, and present and cross-examine witnesses. Furthermore, 
there was a right of extensive judicial review. This exten­
sive power of . judicial review was central to the court '.s 
holding that the departmental hearing was a "proceeding 
determinable by a court" within the Doe definition, and there­
fore a judicial proceeding under Rule 6(e). 

F.102 

not state proceedings. In United States v. Crolich~36 a 

federal -grand jury had indic~ed defendants for vote fraud. 

They pleaded nolo contendere. The court refused to turn over 

the federal grand jury minutes to the state electio; board 

charged ~ith the duty of appointing election officials, 

saying the "judicial proceeding" exception in Rule 6(e) 

contemplates a proceeding pending in a federal district court 

"which would . t h neceSSl ate t a d~sclosure of matters occurring 

before a grand jury impanellE',d by that court. 11
337 

-------~------.---

335 (continued) 

. In re ~rand Jury Tran~cript·s., 309 F. Supp. 1050 (S.D. 
Ohl0 1970) lnvolved facts very similar to Conlisk. The 
Columb,:"s, Ohio, .Chief of Police sought access to federal 
gran~ Jury testlmony of certain witnesses for use in pro­
ceedlngs be~ore the.Director of Public Safety with respect to 
charges agalnst pollcemen who were defendants in the federal 
case. The court held that the "quasi-judicial" nature 
of ~he proceedings be~ore t~e ~irector of Public Safety 
brought these proceedlngs wlthln the exception of Rule 6(e). 
Here, a~ in Conlisk, judicial review of the administrative 
proceedlng was clearly contemplated. 

. Having held that the "proceedings" requirement of 
Rule.6(e) was met, the court then considered whether partic­
ularlzed need was shown. It concluded that particularized 
need was ~hown c;S to the. grand jury testimony of a wi t'ness 
who gave lnconslstent trlal testimony and who "took the 
fifth" before the Public Safety Board, but not as to the 
test~mony of. two ot~er witnesses whose trial testimony was 
conslstent \071 th thelr grand jury t~s,timony. 

"Note.t~at.t~e ~onlisk court expressly declined to follow 
th7 quasl-JudlClc;l approach of the In re Grand Jury Trans­
crlpts cc:>urt, saYlng that the ho~.din9 in Doe "was not 
framed Eamply on the Grievance Committee' s quasi-judicial 
natu~e, but rather on the fact that judicial action on charges 
predlcated on the Committee's findings necessarily followed 
the Committee's hear~ngs." 490 F.2d at 896, 897. Id. at 
897 .. Pr<;>c~dures to l~peach a civil officer were preliminary 
to a Judlclal proceedlng in United States v. Salanitro 437 
F. Supp. 240 (D. Neb. 1977). ' 

336 101 F. Supp. 782 (S.D. Ala. 1952). 

337 Id • at 784. 

F.l03 
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under Rules of Court 1:10-2 through 1:10_4. 211 Whether 

direct or indirect, if the criminal penalty actually imposed 

is greater than six months, a jury trial will also be 
~105 A slmilar result was reached in ~ited States v. 

, d 212 :aecaulre . 
Downey. A secretary in the governor's office was con-

victed of federal income t.ax evasion. The offense had nothing 
12 Civil and Criminal Contempt in ,New J~~rse~ 

to do wlth state1:Unds. In tleny11lg a lllOt101I for d sc10sure 

of the federal grand jury minutes to the state attorney 

A. ~~~behavior , d 1 1 f ., 1 general, COIJL t sald that the Fe era Ru es 0 Crlmlna 
1196 In qeneral any cQndu.ct which is disreJipectful or 

Procedfire govern procedures ln tederai courts oniy and ' 
. , 213 'f 't t d t scornful of the court lS contemptuous, 1 1. en s 0 

that tne term "judicial, proceeding" in Rule 6(e) refers to 
."'....... . f' t' 214 D' d ly obstruct the a~~~nlstratlon 0 JUs lce. lsor er 

federai proceedl.,ngs. The court, however, went on to say 
behavior that interrupts the proceedings of a judicial 

that: 
body 215 or refusal to give unprivileged answers to a grand 

'movants are not entitled as a matter 
of court discretionary right to have the 
t::rraftseript: 1:lfti:il an adeqtlat:e showiu9 is 

2l1 In m.deawtthwnae6uaitteas6asnt~ §~stt~y 112, 305 A.2d 
72, ceiisc!es~edy34~4 U.S. 855 (1973): In re Finklestein, 
112 N,J. Super. 534, 271 A.2d 916 (1970); In re Boyd, 

This $~UftQs.ve!y,mwati· liie a9Bolaifi~)th~ ~r.t~~~ 
37 N.J. 503, 181 A.2d 772 (1962). The court's 

need ~q~e~~tv&~owDwev~TQed«eoDedwaBceoafewft~~t~lUtes 
contempt, must be written. In re Callan, 66 N.J. 

fact ~~q~ ~be at~6e6a~tQiBey$.produced no facts showing a 

possibll.~ violation of state 1aw t· eitowas a "fishing expedition.") - In re Bue rer, supra no z ~. 

An inqu~ry into oarticu1arized need, however, is not nec­
Zi In re Cai1an, 122 N.J. Super. 479, 300 A.2d 868, 

essarYiflfrtti.:j.126ftslelf .aSopert lUis ,decl:idAQ2'4hii.l~i~OBlftIe is 
other grounds, 66 N.J. 401, 331 A.2d 612 (1975). 

sought l.n connection wi t.h a judicial proceeding. If there 

is no ~~~cij;~;bC~~~~rl~6~~t1~'5Ei~2ag2~~~1!t,~~8~~~,1~\7) , 
factuef~~~oq4toP=~~S~~6s~i~'w8Jt~1:~g~d2~&n~1~n~j~~~osure. 341 

lmp~ uy tr1aI cour~ ana PL~ rme pP, 
is not then to be modified by trial court), 
cert. denied, 335 u.s. 846 (1948); State v. 
Gonzalez, 69 N.J. 397, 354 A.ita 325 (1979) (sesoRs gORvi"'rt,.~.E)n 

3 3819 5>fF90S~p};lJ?t 5)}<.iCct~cf>;. fI:itrls.t ffiiVf.ction and sentence affirmed-­
no op1nlon). 

339Id ,n~tt584. 
-- S aEe v. Jones, 105 N.J. Super. 493, 253 A.2d 193 (1969). 

340Id . at 588. 

341This confusion in the Downey o~J£on may no longer be 
significant. To the extent that Downey held that state pro-

t 
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~ 
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~ 
~ 
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These cases are of 9,',Bfjtionable validity. The history 

adoption of Rule 6ee) and th~ decisional trend seem to 

d ' ,,343 t the broader construction of "judicial procee lng. 
t 
iThe "judicial oroceeding" exception to secrecy is not 

available to accomplish disclosure in cases where 

feel disclosure is desirable: "[The] difficulty in 

'ation of Rule 6(e) to specific fact situations likely 

from the fact ~hat its language regarding 'judicial 
~ 

'dings' can imply limitations on disclosure much more 

~ve than were apparently intended.,,344 Some courts, 

~zing this problem, have granted disclosure requests 
1 
i, 

'<there is no "j udicial proceeding" wi thin the m.eaning , 

: 6(e).345 

ftn In re Bullock,346 District of Columbia Commissioners 

ed access to federal grand jury minutes to se~ if a 

ntinued) 
~le 6 (e), it was overruled sub silentio by Special 
Car" 1971 Grand Jury v. Conlisk, 490 F.2d 894 (7th Cir. 

to 
e! ~, In re R~port and Recommendation of June 5, 1972 

,ur", 370 F. Supp. 1219, 1278 (D.D.C.) (aff'd sub nom. 
'n v. Sirica, 501 F.2d 714 (D.C. Cir. 1974) [hereinafter 

. eport] • 

iF. Supp. at 1229. 

e Biacci, 478 F.2d 489, 492 (2d Cir. 1973); In re Bullock, 
:Supp. 639 (D.DaC. 1952); In re Report, supra note 343 
~ing a grand jury report rather than actual minutes). 

iF. Supp. 639 (D.D.C. 1952). 

F.I05 
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police official was guilty of dereliction of duty. The 

court found that none of the Rule 6(e) exceptions to 

secrecy ap~lied--including the judicial proceeding 

exception347_-but ordered the minutes turned over anyway.348 

The court thought the public interest in the integrity of 

, d h I' f 3·19 the pol1ce force overro e t e po 1CY 0 secrecy. 

347BUllock was decided in 1952, before Doe v. Rosenberry. 
If Bullock arose today, the court would probably reach the 
same result by holding that disclosure was "preliminary 
to or in connection with a judicial proceeding," Rule 6(e), 
18 U.S.C., following the approach of Conlisk and In re Grand 
Jury Transcripts (see note 338 ~upra). 

348The court said~ 103 F. Supp. at 641: 

349 

... by way of interpretation the Federal 
Courts have extended their jurisdiction so 
that they may remove the seal of privacy from 
Grand Jury proceedings when 'in the court's 
discretion 'the furtherance of just1ce 
requires it. (court's emphas1s). 

In cases of this nature, the sole question to 
be resolved is which policy shall be served to 
bring about justice, the one requiring secrecy or 
the other permitting disclosure •••. Where 
public interest is superior to the purpose of the 
secrecy of Grand Jury testimony, the latter 
protection will be disregarded and the minutes 
divulged within limits proscribed by law. 

103 F. Supp. at 642~ 643. Cf. Application of Scro, 200 
Misc •. 68S, 108 N.Y.S.2d 30S-rKings Co. Ct. 1951) (Leibowitz,' 
J.), which involved an analagous situation in which a 
local Police COImnissioner sought, and won, access to state 
grand jury minutes: 

·If theY,were guilty of the reprehensible 
conduc~ attr1buted to them, namely of accepting 
~raft 1n re~urn for protecting Gross in his 
111egal bus~ness, their continued retention on 
the police force would have made law enforcement 
a mocke~y. Pu~lic interest, therefore, required 
that th1s test1mony be made available to the 
P~l~ce Comrnisssion, to be used by him within 
l1m1ts prescribed by law • 

F.l06 

'1109 Bullock may be viewed as creating a "public interest" 

350 exce9tion to secrecy. Even where disclosure would not be 

permitted under Rule 6(e), a court may permit it where it 

finds a superior public interest. 

~IIIO Al ternati vely, Bullock may be viewed in combination 

with In re Biaggi 352 and In re Report and Recommendation 

of June 5, 1972 Grand Jury (hereinafter In re Reportj53 as 

350In fact, courts have viewed it that way. 
re Biaggi, 478 F.2d 489 (2d Cir. 1973), 370 
(D.D.C. 1974); In re Cement-Concrete Block, 
381 F. Supp. 110lf(if.D. Ill. 1974). ' 

?~e, ~l In 
~'. Supp. 1219 
Chicago Area, 

See also Special February 1971 Grand Jury v. Conlisk, 
490 F.2d 894, 897-98 (7th Cir. 1973) and In re Grand Jury 
Transcripts, 309 F. Supp. 1050, 1052 (S.D. Ohio 1970), in 
which the courts, after holding that the literal requirements 
of Rule 6(e) were met, alternatively found (citing Bullock) 
that even if they were not met, the public interest in police 
force integrity warranted disclosure. 

352 478 F.2d 489 (2d Cir. 1973). In Biag~i, newspaper reports 
indicated that a congressman "took t.he f1fth" before a 
federal grand jury. The congressman denied it, and sought 
a court order requiring the grand jury minutes to be made 
public. None of the exceptions to Rule 6(e) were applicable; 
there was no judicial proceeding in which the minutes were 
relevant. The Court of Appeals, per Friendly, J., affirmed 
a lower court order allowing disclosure of relevant portions 
of the minutes, with names of third parties deleted. The 
court essentially found that none of the reasons for grand 
jury secrecy applied under the facts of the case. 

353 370 F. Supp. 1219 (D.D.C. 1974). The court ordered 
contents of a grand jury report disclosed, subject to safe­
guards, to the Judiciary Committee of the House of Represen­
tatives. None of the Rule 6(e) exceptions applied, since 
a legislativ~ committee investigation is not preliminary 
to or in connection with a judicial proceeding, etc. The 
court found that the reasons favoring secrecy were not offended 
by disclosure under the circumstances. It is open to question 
whether the court could have found that an impeachment pro­
ceeding, being in essence a trial, was a "judicial proceeding" 
and therefore the House investigation was preliminary to a 
judicial proceeding. 

F.l07 
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part of a more broadly based exception to Rule 6(e). This 

broad exception was pinpointed by Judge Sirica in In re 

354 Report: 

The ohrase in the Rule, "oreliminarily 
to or in connection with a judicial 
proceeding", evidently derived from 
the fact that the Advisory Committee 
had in mind only cases where the 
disclosure question arose at or 
prior to trial. It left the courts 
their traditional discretion in that 
situation and apparently considered 
no others. It affirmed judicial 
authori~y over persons connected 
with the grand jury in the interest 
of necessary secrecy without 
diminishing judicial authority to 
determine the extent of secrecy. 
The Court can see no justification 
for a suggestion that this codification 
of a "traditonal practice" should 
act .•. to render meaningless an 
historically proper function of the 
grand jury by enjoining courts from 
any disclosure of reports in any 
circumstance. 

~lll In other words, Rule 6(e) was intended to codify the 

traditional practice of allowing a··court, in its discretion, 

to order disclosure of grand jury minutes (in certain circ­

umstances) at or prior to trial. 355 The rule was not intended 

to preclude, in other instances, the traditional common law 

balancing of secrecy against the need for disclosure. 

Bullock may simply be an illustration of this principle as 

applied to cases involving disclosure to state authorities. 

354 Id • at 1228. 

355Cf . note 287 supra. 
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E. Special Problems when Immunity is Involved 

~112 State access to grand jury testi~ony given by a 

.. d f" 356 witness test1fY1ng un er a grant 0 1mmun1ty may pose 

Fifth Amendment problems. 

356Immunity of grand jury witnesses is governed by 18 U.S.C. 
§6002: 

Whenever a witness refuses, on the basis 
of his privilege against self-incrimination, 
to testify o~ provide other information in a 
proceeding before or ancillary to--

(l)a court or grand jury of the United 
States, 

(2)an agency of the United States, or 
(3)either House of Cong~ess, a joint 

committee of the two Houses, or a 
committee or a subcommittee of 
either House, 

and the person presiding over the proceeding com­
municates to the witness an order issued under 
this part, the witness may not refuse to comply 
with the order on the basis of his privilege 
against self-incrimination; but no testimony or 
other information compelled under the order (or 
any information directly or indirectly derived 
from such testimony or other information) may 
be used against the witness in any criminal case, 
except a prosecution for perjury, giving a false 
statement, or otherwise failing to comply with 
the order. 

AU. S. Attorney may request an irnrnuni ty order under the 
terms of 18 U.S.C. §6003: 

(a) In the case of any individual who has 
been or may be called to testify or provide other 
information at any proceeding before or ancillary 
to a court of the United States or grand jury of 
the United States, the United States district 
court for the judicial district in which the pro­
ceeding is or may be held shall issue, in accordance 
with subsection (b) of this section, upon the 
request of the United S~ates attorney for such 
district, an order requ.Lring such individual to 

F.109 
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~113 "The accomodation between the right of the Govern­

ment to compel testimony, on the one hand, and the constit­

utional privilege to remain silent, on the other, is the 

immunity statute.,,357 Of necessity, the protection afforded 

by a grant of immunity must be no less than that afforded by 

the Fifth Amendment. 358 The Fifth Amendment requirement is 

met by the current federal statute providing for use and 

, , 359 
derivative use 1mmun1ty. 

'1114 In ~urphy v. Waterfront Conunission of New York 

360 , t' 1 Harbor, the Supreme Court held, "that the const1tu 10na 

356 (continued) 
give testimony or provide other information which 
he refuses to give or provide on the basis of his 
privilege against self-incrimination, such order 
to become effective as provided in section 6002 of 
this part. 

(b) A United States attorney may, with the 
approval of the Attorney General, the Deputy At­
torney General, or any designated Assistant At­
torney General, request an order under sUbsection 
(a) of this section when in his judgment--

(1) the testimony or other information 
from such individual may be necessary to 
the public interest; and 

(2) such individual has refused or is 
likely to refuse to testify or provide other 
information on the basis of his privilege 
against self-incrimination. 

357United States v. Tramunti, 500 F.2d 1334, 1342 (2d Cir. 
1974) . 

358counselman v. Hitchtock, 142 U.S. 547, 584-86 (1892); 
Kastigar v. United States, 406 U.S. 441, 449 (1972'). 

359Kastigar v. United States, 406 U.S. 44~ 453 (1972). 

3~0378 U.s. 52 (1964). 

F.110 

I 

! 
t 
! 
I' 

I 
f 
f 

privilege against self-incrimination protects a state 

witness against incrimination under federal as well as 

state law and a federal witness against incrimination under 

361 state as well as federal law." Hence, grand jury 

testimony given by a witness testifying under federal 

use inununi ty, or its fruits, may not be used against. 

d ' 362 the witness in a subsequent state crimina~ procee 1ng. 

'1115 The Fifth Amendment only protects a witness from 

having to give testimony which may subject him to a crimina'l 

charge. 363 Thus, testimony given pursuant to a federal 

grant of immunity may be used against a witness in a state 

civil proceeding. 364 Courts have, in fact, allowed the use 

361 Id . at 77-78. In l1urphy, witnesses, appearing in a state proceeding 
under -a state lirmunity grant refused to test1fy on the ground that 
their answers might incriminate them under federa~ la~. T~e 
court's holding, however, also covered th~ situat10n 1n wh1ch 
a witness testifying in a federal proceed1~g un~er ~e~era~ 
immunity refused to testify, claiming poss:ble :ncr1m1nat10n 
under state law. Even though the latter s1tuat1on was not 
before the court the court was able to decide it because 
the Fifth Arnendm~nt was fully applied to the states the 
same day in Malloy v. Hogan, 378 U.S. 1 (1964). 

362ullman v. United States, 350 u.S. 422, 434-35 (1956). 

363Ha1e v. Henkel, 201 U.S. 43, 67 (1906). 

364The federal immunity statute, 18 U.S.C. § 
was intended to allow such a result. See H. 
9lst Cong., 2nd Sess. 42 reprinted in (1970) 
& Ad. News 4007, 4017: 

6001, et. ~~., 
Rep. No. 91-1549, 
u . S. Code c.ona. 

No oral testimony or other information, 
secured '·from a witness can be used aga1nst 
him in a criminal proceeding. This statutory 
immunity is intended to be as broad as, 
but no broader than, the privilege against 
self-incrimination. (emphasis added). 
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of immunized federal trial testimony in state civil proceed­

ings. 365 Obviously, there is no.Fifth Amendment prohibition 

against the use of immunized federal grand jury testimony in 

t t " 1 d' 366 h .. 1 d s a e C1V1 procee 1ngs; t e quest10n S1mp y re uces 

itself to one of whether the state can gain access to the 

grand jury testimony in the face of Rule 6(e). 

,116 The state should be given access to federal grand 

jury minutes for use in state civil proceedings, especially 

if immunity has been granted in federal court. If a corrupt 

public official, policeman, lawyer, etc., testifies under 

federal use immunity, federal or state criminal prosecution 

becomes virtually impossible without wholly independent 

364 (continued) 

See also II National Commission on Reform of the 
Federal Criminal Laws, Working Papers 1432, 1433 (1970): 

Because of the major public interest considera­
tions involved in the various fields of licensing, 
particularly in the areas of health and safety, 
there should be an effort to avoid immunity statute 
clauses which may be construed not only to bar 
punitive action, but also to bar remedial actions 
to protect the public . • • . It would seem to 
be sufficient for an immunity statute to be form­
ulated as is the Fifth Amendment i t·self. • • in 
terms of protection against "incriminatory" 
consequences,of compelled disclosure. 

365 In re Daley, 549 F.2d 469 (7th Cir. 1977), cert. denied 
9~ S. Ct. 1508 (1978) (allowing use of immunized federal testi­
mony in State bar proceedings); Childs v. McCord, 420 F. SUppa 
428 (D. Md. 1976) (allowing use of federally immunized testi­
mony in state proceedings for revocation of engineer's license). 

366Cf . Napolitano v. Ward, 457 F.2d 279 (7th Cir.), cert. 
denied, 409 u.S. 1037 (1972), where the court held that the 

'Fifth Amendment was not violated when a state grant of trans­
actional immunity before a state grand jury did not protect 
the witness (a judge) from state proceedings for removal from 
the bench based on the immunized grand jury testimony. 
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evidence. Consequently, the only way to remove him from the 

system may be via state civil discip~inary proceedings. 

very fact th?t the witness received a grant of immunity 

may be the factor that weighs most heavily in favor of 

disclosure of the federal grand jury testimony to state 

authorities. Under these circumstances, there may be a 

"particularized need" for the grand jury testimony, and 

disclosure may be accomplished by using the "judicial 

The 

. to Rule 6(e).367 proceeding" or "public interest" except10ns 

~117 In several cases, grand jury witnesses have refused to 

testify notwithstanding federal immunity grants, alleging 

that under the circumstances of the case, the immunity did 

not afford them protection coextensive with the Fifth 

Amendment. These cases fall into two categories. Ln one 

category, the claim was that the testimony, if given, would 

subject the witness to extradition and prosection by foreign 

. 368 
nat10ns. In the other category, the claim was that the 

testimony, if given, could be used against the witness in 

subsequent prosecutions (for prior false statements) under 

18 U.S.C. §100l.
369 

367 See ,[,[109-111, supra. 

368In re Tierney, 465 F.2d 806 (5th Cir. 1972), cert. denied, 
410 U.S. 914 (1973); In re Parker 411 F.2d 1067 (10th Cir. 
1969) vacated as moot sub nom., Parker v. United States, 
397 U:S. 96 (1970)~ re weir, 377 F. SUppa 919, (S.D. Cal.), 
aff'd 495 F.2d 879 (9th eir.,), cert. denied, 419 U.S. 1038 
(1974) . 

369united States v. Alter, 482 F.2d 1016, 1028 (9th Cir. 1973); 
In re Weir, 377 F. SUppa 919, 924 (S.D. Cal. 1974). 
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~118 The correct approach to both situations is for the 

court to determine whether subsequent prosecution is 

possible. 370 If it is legally possible, the Fifth Amendment 

should apply to allow the witness to remain silent with 

respect to the specific questions which raise the possiblity 

of subsequent prosecution. 

,,119 Unfortunately, several courts have compelled the 

testimony in these cases, on the ground, inter alia, that 

Rule 6(e) will prevent disclosure, and the subsequent 

prosecutions will therefore never materialize~72 The use of 

Rule 6(e) and the concept of secrecy to resolve a Fifth 

Amendment problem may be wholly inappropriate. It may 

370 In re Cardassi, 351 F. Supp. 1080 (D. Conn. 1972) the 
court found that the witness I fear of a subsequent Mexican 
prosecution was reasonable. The court thought Rule 6(e) 
could not be relied upon as effective protection. Thus, 
the court simply required the prosecutor to refrain from 
asking particular questions in a context that might make 
the answers incriminating under foreign law. 

In United States v. Alter, 482 F.2d 1016, 1028 (9th 
Cir. 1973), the court held that the witness' fear of 
subsequent prosecution (under 18 U.S.C. §1001) for giving 
a false statement to a government agency was unfounded. 
This holding was based on the court's construction of 
18 U.S.C. §6002 as requiring immunity to extend to all 
criminal prosecutions except a prosecution for perjured 
testimony given in response to the command to testify. 
In other words, the testimony could not be used against 
the witness in any prosecution for false statements made 
to anyone outside of the grand jury. But see United States v. 
Tramunti, 500 F.2d 1334, 1344-1346 (2d Cir:-I974). 

372 In re Tierney, 465 F.2d 806 (5th Cir. 1972) (Bell, J.); 
In re Parker, 411 F.2d 1067 (10th Cir. 1969), vacated as moot, 
397 U.S. 96 (1970); In re Weir, 377 F. Supp. 919 (S.D.lCar:r­
cert. denied, 419 U.S. 1038 (1974); In re Lysen, 374 F. Supp. 
1122 (N.D. Ill. 1974). 
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unnecessarily complicate the disclosure question, may not 

adequately answer the Fifth Amendment question, and may 

not be the least drastic way to accomodate the rights of 

the witness, the needs of the prosecutor, and the interest 

1n disclosure in appropriate cases. 

F. Observations and Conclusions 

~120 Given that state authorities have legitimate reasons 

for seeking access to federal grand jury minutes, they should 

be permitted such access when the reasons for secrecy are no 

longer applicable or are outweighed by greater public policy 

interests. 

~12l Typically, disclosure should occur: 

(1) in cases involving corruption of public officials 

or er{'ployees, attorneys, judges, policemen, political 

leaders, i. e., cases where the strong public interest in 

removing these people from their positions outweiqhs the 

policy of secrecy (the public interest would, in effect, 

supply the requisite "particQlarized need"); 

(2) where the federal proceedings have ended and most 

of the reasons for secrecy have therefore become inapplicable; 

and 

(3) where the party against whom the minutes are to 

be used was not a witness or subject in the grand jury 

proceeding, and again the reasons for secrecy become inapplic­

able. 

,,122 Disclosure may be accomplished by convincing the court 

that: 

F.115 
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(1) the state proceeding for which the minutes are 

sought falls within the "judicial proceeding" exception to 

Rule 6(e), and that a "particularized need" exists; 

(2) a public interest exception should be engrafted 

onto Rule 6(e); or 

(3) although Rule 6(e) only applies to disclosure at 

or prior to the federal trial, a common law balancing of 

policy interests should be made. 

~l23 The lack of strict evidentiary standards, presence of 

counsel, and cross examination in grand jury proceedings 

suggests that, when available, federal grand jury minutes 

must be used in a manner consistent with the constitutional 

rights of the party against whom they are being used. The 

proceedings in which they are used should afford adequate due 

process and Sixth Amendment protection--notice, h . ear1'1.g, 

right to counsel, cross examination, reasonable evidentiary 

standards and judicial review. (The "judicial proceeding" 

exception is, in reality, one way of ensuring compliance with 

these standards.) In 9amera inspection by the federal court 

may be necessary prior to disclosure to ensure that illegally 

seized evidence is not made available to state authorities. 

Portions of the transcript irrelevant to the state inquiry 

should be excised, and the transcript should be edited 

where necessary to protect innocent parties and witnesses. 

'/124 In the special case wne:r-e a ~d tness' s immunized 

testimony is sought for. use against him, the very fact 

that he has been immunized from criminal prosecution may 

favor the disclosure of the testimony for use in a civil 
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proceeding. This should not cause witnesses to "clam up" 

as the more information the witneEis gives, the greater the 

scope of the use immunity. Should a criminal prosecution 

result, the witness may then be faced with the same civil 

disciplinary proceeding he sought to avoid in the first 

place. Thus, the incentive to cooperate provided by use 

immunity should prevent any cJ."1illing effect caused. by use of 

the minutes in civil proceedings. 

~125 Subject to these proceedural and constitutional safe-

guards, federal courts should be liberal in allowing state 

access to grand jury minutes where the reasons for secrecy 

are inapplicable. Courts should nro lon.ger assume that protec­

tion or encouragement of witnesses is a justification for 

secrecy in all cases. As previously noted, this reason for 

secrecy is weaker than it appears to be at first glance. 'rhe 

government should instead be permitted to show, in particular 

cases, that protection or encouragement of witnesses is a 

relevant factor weighing against disclosure. 

,/126 Unfortunately I courts have shown a tendency to simply 

repeat the "five reasons for secrecy" formula, and apply it 

in an unthinking fashion, without determining whether the 

formula reasons are the real reasons for secrecy, or whetheL 

they apply to the specific facts of the case before them. An 

approach that started out as a legitimate interest analysis 

has evolved into a pat, formularized approach. Hopefully, 

courts will begin taking another look at this problem, to 

insure that the policy of grand jury secrecy does not stand 

in the way of legitimate state action in public corruption 

cases. 
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IX. THE GRAND JURY AS AN INVESTIGATIVE TOOL 

fs:. Distinction: Target, De Jure Defendant and Mere Witness 
~ 
;'1127 'l\hree possible categories of witnesses must be identified. 

A mere witness is one calle~' to testify before the grand jury 

};:jecause it is 

tiqn. At the time 

that the grand jury 

is the de .iE£~ defendant who has already been indicted or 

against whom formal charges have been filed. 373 Between these 

two extremes lies a middle category of witnesses who are 

g.enerally referred to as target 

tion, virtual or potential defe 

(hereinafter referred to as tar 

subj 

ts defe 

iga-

ts 

"11128 For one to be classified' a~ a target 'more than a IImere 

~ossibility that the witness may later be indicted" 374 must 

exist. At the time that he is called it must appear that 

{nvestigation has focused upon him as someone whom the 

f . d 1 . d' t 375 government suspects 0 wrongdolng an pans to ln lC • 

The determination of one's target status depends not upon the 

Jubjective intent of the prosecutor but rather it rests upon 

ad objective exarninati6n as to the scope of the inquiry, 
(' 

the matters and transactions sought to be discussed and the r· . i 
l' ~ ; .1 

,~~------

~7f53 Texas L. Rev. 156, 158 (1975) • 
.\. ',',~ 

~r14 . 
r:' Unlted States v. Scully, 225 F.2d 113, 11':' (2d Cir. 1955). 
f;,:Wi 
#375 . 
. .' See Unlted States v. Mandujano, 496 F.2d 1050, 1053 (5th 
!C,i~-:-T974), rev'd 425 U.S .. 564 (197.:,). 
~. . ~. i 1 • ,.. 

::ff'~fF"ft;'" ~~<'!;(;;;:::<-';:~, ." ; 

_ ... ___ ... ' _~. .. '._ '._~ .... ~ .. I .. "~ " .... _:""'j._,_lLu,~,.,~ .. c,".w.h.>.~,' 
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e of the questions put to the witness. 376 

he Rights and Obligations of a Mere Witness and a 
e .Jure Defendant 

The de jure defendant occupies the most protected 

s. He may not be compelled to appear before a grand 

investigating matters related to the crime with w,ich 

~charged. His appearance requires a knowing and 
j 

~igent waiver of his rights,377 which include a right to 
~. 

lain silent and to have counsel present at any questioning. 378 

~ 
~e, in United States v. Doss, the Sixth Circuit Court of 

'~~. 

~ls held that a grand jury proceeding where the witness 
.~ 

~lready the subject of two sealed indictments but was not 
1 

.. ;'med of this, the proceedings were held to be in violation 

defendant's Sixth Amendment right to counsel and due 

._-_._--- -_. 
t 

. f~ 
J: 

.} Ie v. Laino, 10 N.Y.2d 161, 170, l7~ 218 N.E.2d 571, 
'.Y.S.2d64-7~655 (1961); State v. Sibilia, 88 N.J. 

)e r. 54 6, 212 A. 2 d 8 6 9 (E s s ex Co. 19 6 5) • 

r 
As Justice Brennan wrote: 

" 

It is clear that the government may not in the 
absence of an intentional and knowing waiver call 
an indicted defendant before a grand jury and 
there inter~ogate him concerning the subject 
matter of a crime for which he already stands 
formally charged . 

.: States v. Mandujano, 425 U.S. 564, 594 (1976) (con­
F.2d ~ Opinion}; accord, United States v. Doss, 545 

~l (6th Cir. 1976). 
'~ '(~ ~ 

•• ,I " • .1; 

~. H,iah v. United States, 377 U.S. 201, 206' (1964) (6th 
'~nt right to presence of counsel at all post-indictment 
.'ogation); United States v. DOS~, 545 F. 2d at 552. Bu",=­
~l. R. Crim. P. 6(d) (restrictirig those who may be present 
\d jury to only the government's attorneys and not 
J:.es' attorney) • 

.f 



I .. 

. ht d 'd 379 process r1g s an were VOl . As a result, indictments 

380 
for perjury resulting from his testimony were quashed. 

Similarly, it has been stated that the examination of 

an indicted defendant before a grand jury for the purpose 

of "freezing" his testimony at trial is an improper use of 

d
. 381 

the gran Jury. 

~130 In contrast, a mere witness may not refuse to 

382 . 
appear if subpoenaed. He is entitled to the protect1on 

. ., t' 383 b t h must of his privilege against self-1ncr1m~na lon u e 

. .' . d 384 
claim it and if he fails to do so 1t 1S wa1ve . Further, 

the prosecutor is under no duty to inform him of his £tghts.
385 

379united states v. Doss, 545 F.2d 548 (6th eire 1976). 
Doss did not deal with the situation whereby an indicted 
defendant is subpoenaed to testify in a grand jury 
investigation of unrelated crimes. Id. at 552 n.l. 

380 Id _. at 552. 

38lunited States v. Fisher, 455 F.2d 1101 (2d Cir. 1972). 

382Blair v. United states, 250 U.S. 273 (1919). 

[T]he giving of testimony and the attenda~ce 
upon court or grand jury in order to tes~lfy 
are public duties which every person ... 1S 
bound to perform upon Deing duly summoned. 

Id. at 281. 

383 In re Groban, 352 u.S. 330,333 (1957). 

384see Rogers v. united States, 340 u.s. 367, 370-71 (1951). 

385united states v. Zeid, 281 F.2d 825, 830 (3d Cir. 1960); 
United States v. Scully, 225 F.2d 113, 116 (2d Cir. 1955); 
State v. De ~ola, 33 N.J. 335, 164 A.2d 729 (1960); People v. 
Smith, 257 Mich. 319, 241 N.W. 186, 188 (1932). But see 
Camm. v. McCloskey, 443 Pac 117, 143, 277 A.2d 764, 777 (1971) • 

'--

, , 

The mere witness has no right to have counsel present. 386 

Nevertheless, as discussed previously, the general practice 

is to allow the witness to have counsel present outside the 

grand jury room and to allow him to leave the room to consult 

with his attorney should he have any questions as to the 

, f h' ., 1 ' If·"'· 3 8 7 exerC1se 0 1S pr1V1 ege aga1nst se -lncr1mlnat10n. 

11131 The question that now must be addressed is whether a 

target is to be treated as a mere witness or whether he is 

to be afforded the broader protections given to a de jure 

defendant. 

C. T~e Target Strategy under Federal Law 

1. The propriety of subpoenaing a target 

~132 The issues surrounding the use of the target strategy 

have been Ii tigated in the federal courts more extensively 

than in any state. Upon review of the federal law in the 

area, the only conclusion to be reached is that the target 

is not treated as a de jure defendant but rather is afforded 

much less protection and is generally to be treated like a 

mere witness. 

~133 The basic practice at issue here, the target strategy, 

has not been found to be in any way violative of the 

386 In re Groban, 352 U.S. 330, 332-33 (1959); State v. Cattaneg, 
123 N.J. Super. 167, 172, 302 A.2d 138, 141 (1973) i People v. 
Ianniello, 21 N.Y.2d 418, 424, 235 N.E.2d 439, 443, 288 N.Y.S. 
2d 462, 468 (1968); People v. Blachura, 59 Mich. App. 664, 
666-67, 229 N.W.2d 877, 878 (1975) (no right to presence of 
counsel before a citizen's grand jury). 

387see ~28, supra. 

.... ,." 
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larget's Fifth Amendment rights. :U38 Indeed, the practice of 

calling "those persons who appear to know most about the 

matters under inquiry" 389 has been seen as an entirely 

proper means by which the grand jury may fulfill its function 

as a shield against arbitrary accusation. The duty of the 
, 

grand jury to investigate completely may not be~carried out 

fully without questioning those implicated in order to give 

them an opportunity to ex~lain or implicate others.
390 

Such a strategy has been recognized as particularly 

relevant in investigations involving political corruption
39l 

388united states v. Mandujano, 425 u.s. 564, 573 (1976) (opinion 
by Burger, C.J. with three justices concurring); united States 
v. Friedman, 445 F.2d 1076, 1088 (9th Cir.) cert. denied, 404 
U.S. 958 (1971); Kitchel v. United States, 354 F.2d 715, 720 
(1st Cir. 1966) cert. denied, 384 u.s. 1011 (1967); United 
states v. Winter, 348 F.2d 204 (2d Cir.), cert. denied, 382 
U.S. 955 (1965), In re Liddy, 506 F.2d 1293, 1305 (D.C. Cir. 1974). 

389united States v. Sweig, 441 F.2d 114, 121 (2d Cir.) 
cert. denied, 403 U.S. 932 (1971). 

390 Id • as stated by Chief Justice Burger in the Mandujano 
case: 

It is in keeping with the grand jury's 
historic function as a shield against 
arbitrary accusation to call before it 
person suspected of criminal activity so 
'chat the investigation can be complete 
...• It is entirely appropriate--indeed 
imperative--to summon individuals who may 
be able to illuminate the shadowing pre­
cincts of corruption and crime .••. [Ilt is 
unrealistic to as,.E)ume that all wi tnesc;es 
capable of providing useful information 
will be pristine pillars of the community 
untainted by criminality" 

425 u.s. at 573. 

391The technique of subpoenaing the target has been 
utilized in many political corruption cases. See, 
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where ,the subject involves "a long devious and complicated 

conspiracy" and "sophisticated people, with varying motives 

to save themselves. ,,392 Though". th d' _. e proce ure 1S generally 

accepted by the courts, the procedures surrounding its use 

and the limits of its application are not quite so clear 

and must be examined. 

2. A target's right to counsel 

~1134 A target's right to counsel appears to be no broader 

than that afforded a mere witness called before a grand jury. 

He may take advantage of the practice of consulting with 

counsel outside of the grand jury room. 393 Thus, the witness, 

a taTget ag~inst whom the ~hvestigation is proceeding and who 

will, no doubt, be asked questions directed at eliciting 

further evidence of his criminality, may permissibly be 

left alone to decide which questions are potentially incrim­

inati~g and when he should ask to see his attorney. More­

over, although allowing the witness to consult with his 

attorney outside is a common practice, it is doubtful 

whether such a practice is required as a Sixth Amendment 

391 (continued) 
e.g., United States v. Isaacs, 493 F.2d 1124 (7th Cir. 
(19?4); unltea States v. Sweig, 441 F.2d 114 (2d Cir.), cert . 
den1ed, 403 U.S. 932 (1971); United States v. Corallo, 4~ 
F.2d 1306 (2d Cir.) cert. denied, 396 u.S:-958 (1969); United 
States V. Addonizio, 313 F. SUppa 486 (D. N.J. 1970), aff'd---
451 F.2d 49 (3d Cir.), cert. denie~, 405 U.S. 936 (197~-

392united States V. Corallo, 413 F.2d at 1328. 

393united States 11 ~~~~~~~~v~.~~~o~r~a~~o, 413 F.2d 1306,1328 (2d Cir. 1969); 
United States V. Lev1nson, 405 F.2d 971, 980 (6th Cir. 1968), 
cert. denied, 395 U.S. 958 (1969); United States V. Capaldo, 
402 F.2d 821, 824 (2d Cir. 1968), cert. denied, 394 U.S. 989 
(1969) • 
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, 394 right to counsel in the grand jury settlng. 

,,135 The limited scope of attorney availability to the 

witness may give the prosecution a distinct advantage, but 

it must be remembered that in political corruption cases the 

, , t d people who will probably have targets will be sophlstlca e 

'f' 395 sought out legal advice prior to testl ylng. 

3. Limits on the strategy 

,,136 Just as it appears that the federal courts have readily 

accepted the use of the strategy, it also appears that the 

courts have placed few limitations on the extent to which 

the strategy may be used. Indeed, there are very few ways 

by which a reluctant target can resist an appearance before 

the grand jury, even if such an appearance would only result 

in his claiming his Fifth Amendment privilege. The ABA 

Standards state: 

(e) The prosecutor should not co~p~l,the 
appearance of a witness whose actlvltles 
are the subject of the inquiry if the 
witness states in advance that if called 
he will exercise his constitutional 
privilege not to testify.396 

394see United States v. Mandujano, 425 U.S. at 581; 
United States v. Winter, 348 F.2d at 208; Langello v. 
Comm. of Corrections, State of N.Y., 413 F. Su~p. 1214, 
:.220 (S.D.N.Y. 1976). No federal case has declded 
whether a witness has a constitutional right to consult 
~ith his attorney during questioning. But see People v. 
Ianniello, 21 N.Y.2d 418, 235 N.E.2d 439, 288 N.Y.S.2d 
462 (1968); 1976 Guild, supra note 35, at ~7.5 (arguments 
in favor of the right to counsel). 

395See 1976 Guild, supra note 35, at §3.6(a) (Advising 
and preparing witnesses prior to appearance before the 
grand jury so as to limit the prosecutorial advantage 
of limited attorney availability). 

396ABA Standards §3.6(e). 
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Clearly, however, this rule has not received widespread 

recognition by federal courts. On the contrary, it appears 

to be the rule that a target may be forced to appear before 

the grand jury even though he intends to assert his privilege 

against self-incrimination and communicates his intentions 

397 to the prosecuting agency. Only one district court appears 

to have adopted the ABA Standard and quashed the subpoena of 

a target who had informed the Justice Department of his in­

tention to assert his Fifth Amendment privileges if compelled 
398 to appear. 

,/137 The rationale for the ABA Standard §3. 6 (e) lies in 

attempting to avoid prejudicing the target in the eyes of 

II ' h' 'h" 'I 399 the grand jury by compe lng 1m to exerclse lS prlvl ege. 

But even as to this issue the federal courts appear to be 

less sympathetic. Although the better practice is to have 

the prosecutor instruct the grand jury to draw no inferences 

from the targetCs assertion of his constitutional privilege,400 

failure to do so will not result in the dismissal of the 

397United States v. Wolfson, 405 F.2d 779, 784-85 (2d Cir. 
1968) ,cert. denied, 394 U.S. 946 (1969); United States v. 
Fortunato; 402 F.2d 79 (2d Cir. 1968), cert. denied, 
394 U.S. 933 (1969); United States v. Addonizio, 313 F. 
Supp. 486 (D. N.J. 1970), aff'd 451 F.2d 49 (3d Cir.), 
cert. denied, 405 U.S. 936 (1972); United States v. 
~cs, 347 F. Supp. 743, 759 (E.D. Ill. 1972); United States 
v. De Sapio, 299 F. Supp. 436 (S.D.N.Y. 1969). 

398 In re Possible Grand Jury Investigation, 17 Crim. L. 
Rptr. 2398 (D. D. C. 1975). 

399ABA Stanoards at 90 (commentary). 

400See United States v. Wolfson, 405 F.2d 779, 785 (2d eire 
196~ cert. denied, 394 U.S. 946 (1969). 
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'1138 The prop~r time for subpoenaing the target is controlled 

by only one outer limit. Once the grand jury indicts the 

target he becomes a de jure defendant and becomes entitled 

't t' 402 0 to all the protection afforded by the Const1 u 10n. nce 

the subject of an indictment, he can no longer be compelled 

to appear before the grand jury investigating the crime charged, 

, , d' t t 403 even where the target is as yet unaware of the 1n 1C men • 

Indeed, the use of the grand jury to adduce further evidence 

against a defendant already indicted is considered improper 

even where it seeks such evidence from sources other than the 

tarset.404 But one indicted for one crime may be brought 

before the grand jury as a target where the investigation 

405 
involves a similar but separate offense. 

~139 Beyond this one time limit, there appears to be 

little else which would require the prosecutor to subpoena 

the target at any particular point. The grand jury is 

under no duty to cease its investigation once it has 

40lUnited states v. De Sapio, 299 F. SUppa 436, 440 (S.D.N.Y. 
1969) . 

402See notes 380-384 and accompanying text supra. 

403See united 'states V. Doss, 545 F.2d 548, 551 (6th Cir. 1976). 

404united States V. Sellaro, 514 F.2d 114, 122 (8th Cir. 
1973), cert. denied, 421 u.S. 1013 (1975); United S~ates V. 
Dardi, 330 F.2d 316, 336 (2d Cir. 1964), cart. denied, 
379 u.s. 845 (1964). 

405Vnited States V. George, 444 F.2d 310, 314 (6th eire 1971). 
In this case, the defendant was afforded the right to 
consult with his attorney outside of the grand jury room 
after each question. 
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d 1 d h ' f' t' d' t 406 eve ope enoug 1n ormat10n to suppor an 1n 1C mente 

Hence, the questioning of the target may be delayed until 

the end of the investigation. 

~140 The advantages of waiting until the end are obvious. 

Once independent evidence has established or indicated the 

criminality, more focused questions can be put to the 

target. More important, with information supporting a 

conclusion of criminality, questions directly aimed at the 

criminal transactions may induce the target to perjure 

himself providing a second criminal charge, which may be 

407 joined with the sUbstantive charge, and it is easily 

proved if the substantive crime is proved. The practice of 

questioning the target about transactions when the government 

already has independent evidence, without disclosing the 

existence of such evidence to the target, in the hope or 

expectation that he will perjure himself was found by the 

court of appeals in Mandujano as being violative of due 

408 process. 

(' t 409 .our . 

But this view was not shared by the Supreme 

Nor have other circuits shared this view. Indeed, 

the practice described above has been explicitly upheld in 

406united States V. Sweig, 441 F.2d at 121. 

407See United States v" Cox:allo, 413 F.2d 1306 (2d Cir. 
1969}:"" 

408See ~40, supra. 

409 425 u.S. at 583; 425 u.S. at 609 (Stewart, concurring). 
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, , t 410 
both the Second and Seventh Cl.rcul. s. 

~141 A final caveat is necessary as to the application of 

the target strategy. Where a target's testimony is sought, 
, , 411 

the government may be tempted to grant him use l.mmunl.ty 

and still hope to indict him on the basis of independent 

evidence before the grand jury. Although the propriety of 

such a procedure has not been tested at least one circuit has 

indicated the validity of such an indictment would be ques-

tionab1e.
412 

4. A note on the use of the subpoena duces tec~ 

~142 Although it is still true that the cost of producing 

413 ' 
documents rests primarily upon the witness, there l.S 

some recent authority supporting the proposition that where 

the cost of production becomes financially unreasonable and 

410 nited States v. Del Toro, 513 F.2d 656, 66~ (2d Cir.), 
U denied 423 U.S. 826 (1975) (target questl.oned abc;>ut 

ce:t. t h~ made which the government had recorded wl.thout 
stateme~ s. the target). United States 'lJ. 

~i~~!~::n~0~h~~2~a~~7~~ 1176 (7th cir. 1974), cert.~enied, 
426 U.S. 911 (1976). 

411 18 U.S.C. § 6002 (1974); ~ ~ 1976 Gui~d, supra 
note 35, § 3.7 (Advises witness never to testl.fy without 

immunity) • 

412united States v. Hinton, 543 F.2d 1002 (2d Cir. 1976) cert. 
denied, 430 U.S. 982 (I977) (court dismisse~ indictmen~ where 
,;,;....-"",d .... "·' heard defendant's immunized teEltl.mony, :e1Yl.~9 on 
gran, JUi: 1dina that the prosecution has "the affl.:matl.v~ 
Kastl.gar r~ve that the evidence it proposes to use l.S derl.ved 
~~~~ ;Ol~gitimate source wholly independent of the compelled 
testimony") • 406 U. S. a'.; 460. 

413 ' of Radl.'o Corp. of America, 13 F.R.D. 167 See App1icatl.on 
(S.D.N.Y.1952). 
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burdensome, the government may be liable for the cost. This 

is true where the government seeks documents held by a third 

party (e.g. bank records)4l4 or where the records sought are 

415 in the target's custody. 

D. Aspects of Selected State Law 

L Michigan 

,/143 Michigan law requires that a 'target be informed of 

1 ' , ht ' t 1 f' "t ' 416 , ltd ~l.s rl.g agal.ns se -l.ncrl.ml.na l.on. Fal. ure 0 0 so 

will not necessarily result in quashing the indictment. 

Rather, the court will apply an exclusionary rule as to 

the target's testimony and then decide whether sufficient 

independent evidence existed to support the indictment. 4l7 

Like the federal system, perjury is not excused by a failure 

418 to warn. Further, no witness is entitled to the presence 

" 419 of counsel before a citizen's grand Jury. Nevertheless, 

414see United States V. Dauphin Deposit Trus't Company, 
385F:"2d 129, 130 (3d Cir. 1967); cert. denred, 390 U.S. 921 
(1968); United States V. Farmers Merchant Bank, 397 F. Supp. 
418, 420 (C.D. Ca1~ 1975). 

415 In re Grand Jury Subpoena Duces Tecum, 405 F. Supp. 1192, 
1198-1200 (N.D. Ga. 1975). Of course, generally the target's 
Fifth Amendment privilege would protect most of his papers. 
In this case, however, the target was a corporation. 

416peop1e v. Smith, 257 Mich. 319, 323, 241 N.W. 186, 188 (1932); 
People v. DiPonio, 48 Mich. App. 128, 131, 210 N.W.2d 105, 107 
(1973); People v. Hunley, 63 Mich. App. 97, 234 N.W.2d 169 (1975). 

417people v. DiPonio, 48 Mich. App. 128, 133, 210 N.W.2d 105, 
107-108 (1973). 

418people v. B1achura, 59 Mich. App. 664, 667, 229 N.W.2d 877, 
879 (1975), appeal dismisse~, 396 Mich. 723, 242 N.W.2d 391 
(1976) • 

419 Id • at 666, 229 N.W.2d at 878. 
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where a witness is called before a "one-man grand jury" he 

is afforded the statutory protection of the right to have an 

attorney present. 420 

2. Pennsylvania 

'1144 Pennsylvania law makes no distinction between a mere 

witness and a target. Neither has a right to refuse to 

appear nor an unqualified right to remain silent. 421 Un.der 

the Pennsylvania Supreme. Court decision in Commonwealth v. 
422 

McCloskey , however, all witnesses'are entitled to a warning 

that they have a right to consult with an attorney before 

and after testifying and should he have a question. as to 

whether he may properly refuse to answer any question he may 

go before the court accompanied by his counsel to obtain a 

ruling. This right to a warning is constitutional and 

failure to so warn may result in quashing an indictment where 

testimony is taken and the indictment is based in "any ~l1ay" 

upon such tainted testimony.423 A failure to give the warning 

required by ~cC10skey, however, will not immunize perjured 

testimony. 424 

42011ich . Stat. Ann. §28.943 (1972). 

421 
cornm~nwealth v. Columbia Investment Co~., 457 PaD 353,366 

325 A.2d 289, 295 (1974). ' 
422 

443 PaD 117, 277 A.2d 764 (1971). 

42:, 
Id. at 140-47, 277 A.2d at 776-79. 

424 
Commonwealth v. Good" 461 PaD 482, 337 A.2d 288 (1975). 
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3. New Jerse:l 

~145 It is the rule in New Jersey that where it is clear 

that the purpose of the proceeding is directed at "securing 

the potential defendant's indictrnent,,425 or the witness's 

"criminal liability is the object of the grand jury 

. . "426 . 1nqu1ry the target 1S entitled to be warned of his 

privilege against self-incrimination. In addition, there is 

some indication that the target is also entitled to be 

apprised as to the nature of the investigation so that he 

may exercise his privilege inte11igent1y.427 

1,146 Nevertheless, the test for determining one's status as 

a target may require a more direct and purposeful focus on 

the witness and a more specific purpose for hi's presence 

before the grand jury. Some of the cases speak of the need 

to show that the proceeding was merely "a ruse by which it is 

sought to induce [the target] unwittingly to· give evidence 

against himself. 11
428 But generally, where the witness has 

been found to' be the target, the court tended to follow the 

same approach as other jurisdictions, looking to the nature 

425state v. Browning, ,19 N. J. 424, 427, 117 A.2d 505, 507 (1955). 

426state v. De Cola, 33 N.J. 335,342, 164 A.2d 729, 732 (1~60). 

427 State v. Sarcone, 96 N.J. Super. 501, 233 A.2d 406 
(Law.Div. 1967); State v. Rosania, 96 N~J. Super. 515, 
233 A.2d 413 (Law.Div. 1967). See also Office of the 
Attorney General, Grand Jury Manual ~Prosecutors: 
Criminal Justice Standards, 5 Crim. Just. Q., Winter 1977, 
at 23-25 (recommended warnings for target witnesses). 

428 State v. !ar~, 19 N.J. 431,438,117 A.2d 499, 503 (1955)~ 
State v. Cattaneo, 123 N.J. Super. 167, 172, 302 A.2d 138, 
141 CAppo D:Lv. 1973). 
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an~ scope of the questions posed in relation to transactions 

429 to which the witness was a party. Like the federal rule, 

a target cannot refuse to appear430 and is not entitled to 

the presence of an attorney merely because of his status as a 

431 target. 

1/147 Although some earlier cases pointed to the dismissal 

of the indictment as the proper remedy for the failure to 

warn,432 recently this remedy was rejected by an a.ppellate 

.... t I St t V· 433 h d h ~our. n a e v. 1negra, t e court state that t e 

Supreme Court's ,decision in Calandra indicated that assumptions 

as to the scope of the Fifth Amendment privilege inherent in 

the ~arlier New Jersey cases may have been unwarranted. 

Hence, indictments procured in violation of the target rule 

were not per se invalid. Rather, the target's right,s could 

be adequately protected by the application of the exclusionary 

rule as to his testimony at trial. 434 

429see State v. Sarcone, 96 N.J. Super. 501, 233 A.2d 
406---(Law.Div. 1967); State v. Siblia, 88 N.J. Super, 
546, 212 A.2d 869 (Ess~x County Ct. 1965). 

430State v. Browning, 19 N.J. 427, 117 A~2d at 507; 
State v. Sarcone, 96 N.J. Super. at 502, 233 A.2d at 407. 

431 State 'v. Cattaneo, '123 N.J. Super 167, 172, 302 A.2d 138, 
141 (App. D1V. '1973). 

432state v. Fary, 19 N.J. 431, 117 A.2d 499 (1955); State v. 
Sarcone, 96 N.J. Super. 501,233 A.2d 406 (1967); State v. -
Sib1ia, 88 N.J. Sup~r. 546, 212 A.2d 869 (1965). But note 
the court in Fary left open the possibility that where many 
other witnesses gave evidence as well as the target the 
indictment may not be invalid. 19 N.J. at 439, 117 A.2d at 504. 

433134 N.J. Super 432,341 A.2d 673 (App. Div. 1975). 

434 Id • at 437-38, 341 A.2d at 676. 
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11148 One further aspect of New ,Jersey law in the context 

of political corruption cases is worth noting. Generally, 

immunity in New Jersey must be conferred by the court after 

the witness has invoked his privilege, but this is not true 

for public employees. A public employee 'is under a duty 

to testify upon all matters related to the conduct of his 

office in return for which he is entitled to a self-executing 

grant of use of immunity as to his testimony.435 A refusal 

to testify will result in his removal from the office or 

jOb. 436 Hence, any public employee will be automatically 

compelled to testify and such testimony, if perjured, is 

t · . d 437 no unmunl.ze. Moreover, it appears that the requirement 

as to warning a target will not apply where the individual is 

438 protected by the immunity granted to public employees. 

4. New York 

'1149 Unlike other jurisdictions the target strategy described 

in these materials is rendered considerably less effective in 

Ne'\;'l York by the state constitution and the state I s immunity 

statute for witnesses testifying before the grand jury. 

~150 The state's privilege against self-incrimination as 

435N. J • Stat. Ann. S2A:81-17.2a-2. (West SUppa 1978). 

436N. J. Stat. Ann. S2A: 81-17. 2a-1. (West Supp. 1978). 

437state V. Mullen, 67 N.J. 134, 336 A.2d 481 (1975). 

438State v. Vinegra, 134 N.J. Super. 432,440, 341 A.2d 673, 677 
(Aop. Div. 1975). But see Office of the Attorney General, 
Gr~nd Jury Manual for-Prosecutors: Criminal Justice Standards, 
5 Crim. Just. Q., Winter 1977 at;: 26-27 (recommended warni.ngs 
for public-employer target witnesses). 



interpreted by the New York Court of Appeals has given rise 

to an extremely broad protection of the target. As the 

d ' lSd' 440 Court state ~n Peop e v. teu ~ng: 

By virtue of the constitution of this 
State (art. I §6)--and it is solely 
the constitution of New York with which 
we are now concerned--a prospective 
defendant or one who is a target of an 
investigation may not be called and 
examined before a grand jury, and, if he 
is, his constitutionally conferred 
privilege against self-incrimination is 
deemed violated even though he does not 
claim or assert his privilege. 44l 

The result of any such violation is use inununity for any 

442 testimony given by the target and the dismissal of any 

indictment returned by ·the grand jury before which he 

testified443 unless the witness expressly waives his 

"1 b f t t'f' 444 Cl 1 th ot ct'on pr~v~ ege e ore es 1 Y1ng. ear y, e pr e 1 

afforded by the New York rule is broader than that required 

by the federal constitution. 445 Nevertheless, like the 

439N. y • Const. Art. I §6. 

440 6 N.Y~2d 214, 189 N.Y.S.2d 166 (1959). 

441Id • at 216-217, 189 N.Y.S.2d at 167; accord, ~op1e v. 
Laino, 10 N.Y.2d 161,171,176 N.E.2d 571, 577, 218 N.Y.S.2d 
04t; 655 (1961). 

442 6 N.Y.2d at· 217,189 N.Y.S.2d at 166. 

443 
People v. Avant, 33 N.Y.2d 265 i 352 N.Y.S.2d 161 (1973); 

People v. Steuding, 6 N.Y.2d 214, 189 N.Y.S.2d 166 (1959). 

444people v. Ianniello, 21 N.Y.2d 418, 421, 235 N.E.2d 439, 
288 N.Y.S.2d 462,468 (1968). 

445S U' d ' . ee n~te States ex rel.La~no v. Warden of Wallkill, 
246~~ SUpPa 72, 77-78 (S.D.N.Y. 1965), aff'd, 355 F.2d 
208 (2d eire 1966). 
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federal privilege against self-incrimination, perjury is 

not protected by the broader New York rule. 446 

~151 Beyond the target rule lies the even greater obstacle 

of the New York immunity statute for grand jury witnesses. 

Any witness subpoenaE!d by a grand jury must give any evidence 

requested in return for which he receives an automatic grant 

of immunity so long as: (1) no written waiver as to 

his privilege has been mad~; (2) th~ evidence is 

responsive to a question or request; and (3) such 

evidence did not consist of documents of an enterprise 

to which the witness did not possess a privilege against 

self-incrimination. 447 The immunity conferred is trans-

actional. 448 ~ 
449 

,/152 Nevertheless, perjury is not protected by the statute, 

and a prosecutor is undE~r no duty to disclose the exist.ence 

of evidence or recordings that he uses as a basis on which 

to question the target. 450 Hence, if it is decided that the 

target's testimony is important with respect to the entire 

446people v. Tomasello, 21 N.Y.2d 143, 234 N.E.2d 190, 
287 N.Y,.S.2d 1 (1967). 

447N. y • Crim. Proe. Law § 190.40 (McKinney SUppa 1977). 

448 d Gold v. Menna, 25 N.Y.2d 475, 255 N.E.2 235, 
307 N.Y.S.2d 33 (1969); MaY. Crim. Proc. Law §50.10 (1971). 

449N. y . Crim. Proc. Law §50.l0 (1971). 

450~eople v. Breindel, 73 Misc.2d 734, 342 N.Y.S.2d 428, 
aff'd 45 App. Div.2d 691, 356 N.Y.S. 626, aff'd, 35 N.Y.2d 
928, 324 N.E.2d 545, 365 N.Y.S.2d 163 (1974). 
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investigation, the substantive charge may be foregone and the 

target may be questioned extensively as to his own actions, 

and his dealings with others, about which the prosecutor 

may already have evidence. Should he lie, a conviction for 

perjury may be possible. Moreover, if he is a public official 

and chooses the route of a refusal to testify despite the 

possibility of contempt, he may be removed from office.45l 

5. Florida 

"153 The case law on 'target witness practicE! in Florida is 

undeveloped.
451a 

The Supreme Court has declined to classify 
, 45lb 

w1tnesses; no lower court has squarely confronted the 

issue. The most that may be said is that at least some dis­

trict courts of appeal require that the Miranda warning be 

given, and that 'the suspect be permitted to consult his at tor-

d 'th t" 451c hId' , f h ney ur1ng e ques 10n1ng. T e on y ~ 1SCUSS10n 0 t e 

45lpeQple y. Ayant, 34 N.Y.2d 271, 307 N.E.2d 230, 352 N.Y.S.2d 
161 (1973). But ~ ~owitz v. Cunnin~ham, no. 76-260 (June 
13, 1977) (The Supreme Court h~ld unconst1tutional the New York 
statute which removed public officials from office if they 
refused to waive immunity and testify.) 
45la 

In Florida, the state's attorney may subpoena witnesses to 
appear before him and interrogate them for possible violations 
of criminal law. Fla. Stat. Ann. § 27.04 (West 1974). The 
cases treat "these one .... man grand juries" as analogues to the 
more conventional citizen's grand jury. 

45lbState ex. reI. Lowe v. Nelson, 210 So. 2d 197 (Fla. 1968); 
Englander v. State, 246 So. 2d 746 (Fla. 1971). 

451cF hId' . f' t d d d' , or 0 1ngs 1n 1rs an secon 1str7cts, ~ n.9 supra. 
~ ~ the opinion of the Supreme Court 1n Tsavaris v. Scruggs, 
no. 48-637 (March :7, 1977). 

F.136 

cZ7~n~_·~_F~ ______ • ______ __ 

consequences of a failure to warn is the concurring opinion 

of Justice Ervin in Lowe v. Nelson. Statements secured in 

violation of the Miranda safeguards will be excluded, but an 

indictment will not necessarily be quashed. The question 

becomes whether there is enough untainted evidence to support 

the finding.
45ld 

There is no authority on whether a failure 

to warn will upset a perjury conviction. 

APPENDIX 

Warnings to Witnesses: 

A. Ordinary Witness (one against whom the investigation is 

not directed): 

, '11 'd 452 No warnings are const1tut10na y requ.1re • 

B. Defendant: 453 

You have the right to refuse to answer any question that 

may tend to incriminate you. 454 You have the right to consult 

with counsel outside the grand jury room455 when you so 

des)re, and counsel will be appointed if you cannot afford 

't 456 1 • 

45ldLowe v. Nelson, supra, n. 15 at 198. 

452see note 164, supra (states may have different requirements). 

453see note 109, supra. 

455see note 102 supra. But see United States v. Doss, 
F.2d 548 (6th Cir. 1976),:note-9l, supra (defendant may 
right to counsel in the grand jury roorn). 

456See note 102, supra. 
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C P t t ' D f d t (T ' ) 457 . u a'1ve e en an arget W1tness : 

You have the right to refuse to answer any question 

that may tend to incriminate you. You ar;e a subject of 

th d ·,' t' , 458 e gran Jury s 1nves 19at10n, and you have been under 
, ,,459 
1nvest1gat10n. You may consult with counsel outside 

, ,460 
the grand jury room when you so des1re. 

457For a definition of "putative defendant", see 11127-128 
infra. 

458Th , 'th t" h d C' , - 't d 1S 15 e prac 1ce 1n t e Secon 1rcu1t. See Un1 e 
States v. Jacobs, 531 F.2d 87 (2d eir.), vacated-and remanded, 
429 u.S. 909 (1976). 

459see note 174, supra. 

460see United States v. Corallo, 413 F.2d 1306 (2d Cir. 1969). 
See also United States v. Daniels, 461 F.2d 1076 (5th Cir. 1972). 
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~4 As a result, federal law, New York, and New Jersey 

now define the crime of false swearing which allows'punish~ 

ment for two irreconcilably inconsistent statements without 

requiring proof of the falsity of either statement. Mass­

achusetts has not yet followed this trend~ 
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1. Federal Contempt: Generally 

'15 The contempt power has roots which run deep in 

A 1 Am · I I h· 1 d '1 1 th ng 0- er1can ega 1story. Un er mouern .aw, ere 

is no question that courts have power to enforce compliance 

with their lawful orders. 2 At common law, contempt pro­

ceedings were sui generis and punishable summarily.3 

A. Statute 

~6 Title 18 of the United States Code §40l (1948) 

now provides for the federal courts' contempt power • 

. A court of the United States shall have 
power to punish by fine or imprisonment, at its 
discretion, such contempt of its authority, 
and none other, as--

(1) Misbehavior of any person in its 
presence or so near thereto as to obstruct 
the administration of justice; 

(2) Misbehavior of any of its officers in 
their official transactions; 

(3) Disobedience or resistance to its 
lawful writ, process, order t rule, decree, or 
command. 

1 . 
See generally, Goldfarb, The Contempt Power (1963). 

The Judiciary Act of 178.9 f 1 Stat. 83 (1789) first 
recognized the contempt·power. A limitation to conduct 
that obstructs justice was enacted in 1831 and sustained 
as constitutional in E.x parte Robinson, 86 U.S .. (19 Wall.) 
505 (lB74). 

2United States v. United Mine Workers, 330 U.S. 258, 
330~32 (1947). Both persons directly involved in 
a judicial proc'eeding and mere spectators are subject to 
all reasonable orders of the court, United States v. 
~ascal, 509 F.2d 752 (9th eire 1975), cert. denied, 422 U.S. 
1027 (1975). _. 

3Myers v. United States, 264 U.S. '9~ (1924). 
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"7 The following section, 18 U.S.C. §402(1948), in 

paragraph three, defines crimes constituting contempt and 

provides for their punishment "in conformity to the prevail­

ing usages at law.,,4 These sections, though authorizing 

, t' 5 both civil and crim1nal contempt sanc 10ns, were 

intended to limit the contempt power traditionally possessed 

by federal judges to the least possible power adequate to the 

end proposed. 6 

B. Distinguishing Civil from Criminal Contempt 

~8 Case law draws two functional distinctions in the law 

of contempt.? Under civil contempt, the refusal is brought 

418 U.S.C. §402 (1949) provides in paragraph 3 that the 
section shall not be construed to relate to con:\:empts 
committed in the presence of the court or so near thereto 
as to obstruct the administration of justice, or to 
contempts committed in disobedience of any lawful writ, 
process, order, rule, decree, or command entered in any 
suit or action brought or prosecuted in the name of the 
United States. such contempts, and all other cases of 
contempt not specifically embraced in this section, may 
be punished "in conformity to the prevailing usages at 
law ... 

5United states ex reI. Shell Oil Co. v. Barco Corp., 430 F.2d 
998 (8th Cir. 1970); Taylor v. Finch, 423 F.2d 1277 (8th Cir. 
1970), cert. denied sub nom. Taylor v. Richardson, 408 U.S. 
881 (1970). 

6Anderson v. Dunn, 19 U.S. (6 Wheat.) 204, 231 (1821); 
Cammer v. United States, 350 U.S. 399 (1956); In re 
McConnell, 370 U.S. 230 (1962). 

7procedural1y, the issue arises as follows. When 
subpoenaed before a grand jury the witness mus~ attend; 
see, ~., United States v. Neff, 212 F.2d 297 (3d Cir. 
1954). The grand jury, however, has no power as such to 
hold a witness in contempt if he refuses to testify 
without just cause. To constitute contempt the refusal 
must come after the court has ordered the witness to answer 
specific questions, Wong Gim Ying v. United States, 231 
F.2d 776 (D.C. Cir. i956). Then two courses are open 
when a witness thus refuses to testify after a proper 
court order: civil or criminal contempt. The courses, 
however, are not exclusive; the same conduct may be proceeded 
against both civilly and criminally. United States v. 
United Mine Workers, 330 U.S. 258, 299 (1947). 
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to the attention of the court,8 and the witness may be 

confined until he testifies. 9 The witness is said, in an 

oft-quoted phrase, to carry "the keys of the [prison] in 

[his] own pocket. IIIO The confinement cannot extend beyond 

the life of the grand jury although the sentence can be 

continued or reimposed if the witness adheres to his refusal 

'f b f d' 11 to testl. y l~ are a successor gran Jury. 

8 
The usual procedure is set out in In re Hitson, 177 F. 

Supp. 834, 837 (N.D. Cal. 1959), rev'd on other grounds, 
283 F.2d 355 (9th Cir. 1960): 

A legally constituted grand jury must call the 
witness and place him under oath. The witness must 
refuse to answer a pertinent question on the grounds 
that the answer would tend to incriminate him under 
some federal law. The grand jury, prosecuting 
official, and witness must then corne before the 
court in open session where the foreman must inform 
the court of the matter and ask its advice. The 
court then hears the question and makes certain 
that the witness understands it. If the question 
does not on its face disclose that the answer would 
tend to incriminate the witness, he must be given 
opportunity to be heard and introduce any relevant 
evidence; if the court is satisfied that an answer 
would not tend to incriminate it must direct the 
witness to ret.urn to the grand jury room and answer 
the question. Should the witness continue to refuse, 
such fact is reported to the court in open session, 
with the grand jury and court again listening to the 
question. The question is again put to the witness 
and if he still refuses to answer he has committed 
a contempt. 

9McCrone v. United States, 307 U.S. 61 (1939). Under civil 
contempt, the court may ~lso order the payment of damages 
caused by a violation of a court order or decree. McComb v. 
Jacksonville Paper Co., 336 U.S. 176, 193 (1949). 

lOIn re Neyitt, 117 F. 448, 461 (8th Cir. 1902). 

IlShillitani v. United States, 384 u.S. 364 (1966). 
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~9 Under cri~inal contempt, the witness, after a 

l' hearing, ""' rna,)! be fined or imprisoned, not to compel 

compliance but rather to vindicate the court's authority.13 

In general, a jury trial is required if the sentence to be 

, d d' h 14 1mpose excee s S1X mont s. The precise procedure is 

governed 'o:>y the Federal Rules of Criminal Procedure, Rule 

42. 15 Thus, the nature of the sanction to be imposed, as 

opposed to the nature of the act itself, determines whether 

the act constitutes a civil or a criminal contempt. 

While criminal contempt is punitive in nature and 

cannot be purged by any act of the contemnor, civil contempt 

is conditional in nature and terminable if the contemnor 

purges himself by compliance with the court's Qrder. 16 

Logically, criminal contempt is essentially reserved for 

willful contumacy and not good faith disagreement. 17 Even 

l2H' U' d arr1S v. n1te States, 382 U.S. 162 (1965) ; Taylor 
~. Hayes, 418 u.S. 488 (1974). 

13 GolnJ?ers v. Bucks Stove and Range Co., 221 U.S. 418, 
441 (i9ll); Lamb v. Cramer, 285 U.S. 217 (1932)Q 

145 Cd' , ~ 0 1Spot1 v. Pennsylvania, 418 U.S. 506 (1974). 

155 t 'f t I' ., en enc1ng or con empt 1es w1th1n the sound discre-
tion of the trial judge, United states v. Seavers, 472 
F.2d 607 (6th eire 1973). ~. 

l6Sk ' Wh'-1nner v. 1te, 505 F.2d 685 (5th eire 1974); United 
States v. Greyhound Corp., 363 F. SUppa 525 (N.D. rll. 
1973), aff'd, 508 F.2d 529 (7th eire 1974). In addition 
criminal contempt, but not civil contempt is subject to' 
the pardoning power. Ex parte Grossman, 267 u.s. 87 
119-20 (1925). ' 

l7Floersheim v. Engman, 494 F.2d 949 (D.C. Cir. 1973). 
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when the contempt is characterized by the court as criminal, 

however, if the court conditions release from custody on 

the contemnor's willipgness to testify, the contempt is 

"118 d ' C1V1 an conf1nement must end when the grand jury 

d ' 1 19, I 1SS0 ves, or poss1bly when the confinement loses its 

coercive impact. 20 The Supreme Court has said that the 

trial judge should first consider the feasibility of 

coercing testimony through the imposition of civil contempt 

before resorting to criminal contempt. 2l Additionally, 

three c'ircui ts have held that a valid civil contempt 

sentence operates to interrupt a criminal sentence then 

b 'd 22 e1ng serve by the cont'emnor, reasoning that such is the 

only method of bringing civil contempt's coercive power to 

bear on an incarcerated witness. 

'111 As a rule, the order of a court must be obeyed on pain 

of contempt, even if the order is ultimately ruled in­

correct,.23 If the contempt is clear, no bail is allowed 

l8Shillitani v. United States, 384 u.s. 364 (1966). 

19Id • 

20see discussion in text at ~19 infra. 

2lSh'll" . 1, 1tan~ v. ,Un1ted,States, 384 u.s. 364, 371 note 9 (1966). 
The,F1rst,C1rcu1t has 1nterpreted this suggestion to be mainly 
a ~1~cret10nar¥ matter, so that if the judge does impose a 
cr1m1nal sanct10n for the contempt, the appellate court will 
be loathe to recharacterize it as civil, Baker v. Eisenstadt 
456 F.2d 382 (1st Cir.), cert. denied, 409 u.s. 846 (1972). ' 

2~Martin v. United States, 517 F.2d 906 (8th Cir. 1975); In re 
L1ddy, 506 F.2d 1293 (D.C. Cir. 1974); Anllin v. Johnston, 504 
F.2d 1165 (7th Cir. 1974), cert. denied, 20 U.S. 962 (1975). 
But ~ In re Liberatore, 22 Crim. L. Rep. 2546 (2d Cir. Feb. 
24! 1978) (federal contempt sentence may not interrupt a state 
pr1son term). 

23 Maness v. Meyers, 419 U.S. 449, 458-59 (1975). 
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when an appeal is taken. 24 

C. Distinguishing Direct from Indirect Contempt 

1112 Direct contempts are those committed in the actual 

physical presence of the court25 or so near to the court 

as to interfere with or interrupt its orderly course of 

procedure. Traditionally, such contempts are punished in 

a summary manner. 26 Indirect contempts are those committed 

outside the presence of the court which tend by their 

operation to interfere with the orderly administration of 

justice. Since the beha-"ior constituting " indirect contempt" 

occurs beyond the sight and hearing of the court, a hearing 

of some type27 is required to inform the court of the facts 

constituting the alleged contempt. Consequently, with 

24 28 U.S.C. §l826(b) (1970) (no bail if frivolous or for 
delay); see United States v. Coplon, 339 F.2d 192 (6th 
Cir. 196~ When an appeal of a civil contempt is taken, 
the Federal Rules of Civil Procedure control, McCrone v. 
United States, 307 U.S. 61, 64 (1939). 

25~V. United States, ~13 u.s. 33 (1941). Even when 
it occurs in the presence of the court, the contempt must 
be open. Compare Ex pa~te Terry, 128 U.S. 289 (1888) 
(assault of court officer in court upheld) with Cooke 
v. United States, 267 U.S. 517, 534-35.(1925) (letter sub­
mitted in court remanded). 

26 In re Michael, 326 U.S. 224 (1945); In re Murchison, 
349 U.s. 133 (1955). 

27The constitutional "non-crimes" of civil and criminal 
contempt are tested by standards of due process, rather 
than under specific strictures of particular amendments, 
United states v. Bukowski, 435 F.2d 1094 (7th Cir. 1970), 
cert. denied, 401 U.s. 911 (1971). 

G.13 

criminal contempt there must be a formal hearing. 28 

'113 A contempt before a grand jury is considered an indi-

rect contempt; it cannot be summarily punished without some 

t f h 
. 29 sor 0 a ear1ng. 

D. Summary of Procedural Settings of Contempt 

'/14 The four situations in which contempt is committed, 

relevant to this discussion, may be generally described 

as follows: 

1/15 a. Direct civil contempt: A refusal to testify 

before a judge (direct contempt)g which he punishes 

conditionally (civil contempt), does not entitle the 

contemnor to a formal hearing before punishment or to a jury 

trial, but punishment extends only for the life of the 

proceeding, or eighteen months, whichever is less. 

~16 b. Indirect civil contempt: A refusal to testify 

before a grand jury (indirect contempt), which the judge 

punishes conditionally (civil contempt), does not entitle 

the contemnor to a formal hearing before punishment or to 

a jury trial, but punishment extends only for the life of 

the grand jury, or eighteen months, whichever is less. 

~17 c. Direct criminal contempt: A refusal to testify 

before a judge (direct contempt), which he immediately 

punishes unconditionally (criminal contempt) does not 

28GrOPEi v. Leslie, 404 U.s. 496 (1972); In re Oliver, 
333 U.s. 257 (1948); United States v. Peterson, 456 F.2d 
1135 (10th Cir. 1972); United States v. Marshall, 451 F.2d 
372 (9th Cir. 1971); United States v. Willett, 432 F.2d 
202 (4th Cir. 1970). 

29H · . d arr1S v. Un1te States, 382 U.S. 162 (1965), overruling, 
Brown v.'United States, 359 U.S. 41 (1959). 
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entitle the contemnor to a formal hearing before punishment, 

but does entitle him to a jury trial if the sentence 

imposed by the judge is more than six months. 

'118 d. Indirect criminal contempt: A refusal to testify 

before a grand jury (indirect contempt), which the judge 

punishes unconditionally (criminal contempt) entitles the 

contemnor to a formal hearing before punishment, and to a 

jury trial if the sentence imposed is for more than six 

months. The trial may be required to be held before a 

different judge. 

2. Federal Civil Contempt 

'119 Where contempt consists of a witness's refusal to 

'f 30 t tage {n the obey a court order to test~ y a any s ~ 

l' 31 proceedings, the witness may be confined until he comp ~es. 

This is true of both direct (in the presence of the court) 

and indirect (outside the presence of the court, ~ before 

a grand jury) contempts. Title 28 U.S.C. §1826(1970) 

provides: 

(a) Whenever a witness in any ~r~ceeding befor~ 
or ancillary to any court or gram", Jury of the un~t~d 
states refuses without just cat'lSl;: shown ~o comply wl,th 
an order of the court to testify or prov~de other 

30see Federal Rules of Civil Procedure, Rule 37(b) (failure 
to-COmply with a discovery order as contempt) and Rule 45(f) 
(failure to obey a subpoena as contempt). The grand jury 
is essentially an agency of the court; it is the court's 
process which summons witnesses to attend, and it is the 
court which must compel the witness to testify, United States 
v. Stevens, 510 F.2d 1101 (5th Cir.), rehearing denied, 512 
F.2d 1406 (1975). 

3118 U.S.C. § 401 (1948) and see McCrone v. United Stat~, 307 
U.s. 61 (1939). United StateS-V.~First Nat'! State Bank, 540 
F.2d 619-(3d Cir. 1976), cert. denied, 431 U.s. ~54 (1977) 
(witness in administrative summons enforcement proceeding not 
subject to contempt for refusing to answer questions beyond 
the scope of the proceeding). 
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information, including any book, pape~, document, 
record, recording or other material, the court 
upon such refusal, or when such refusal is duly 
brought to its attention, may surrmarily order 
his confinement at a suitable place until such 
time as the witness is willing to give such 
testimony or provide such information. No 
period of such confinement shall exceed the 
life of---

(1) the court proceeding, or 

(2) the term of the grand jury, including 
extensions, before which such refusal to comply 
with the court order occurred, but in no 
event shall such confinement exceed eighteen 
months. 

(b) No person confined pursuant to subsection 
(a) of this section shall be admitted to bail 
pending the determination of an appeal taken 
by him from the order for his confinement if 
it appears that the appeal is frivolous or 
taken for delay. Any appeal from an order 
of confinement under this section shall 
be disposed of as soon as practicable, but 
not later than thirty days from the filing 
of such appeal. 

The conditional nature of the imprisonment justifies 

holding civil contempt proceedings absent the safeguards 

of indictment and jury trial, provided that basic 

d 't . t 32 ue process requ1remen s are me . A violation of the 

court's order need not be found intentional for the 

party to be guilty of civil contempt. 33 The 

321n re Long Visitor, 523 F.2d 443, 448 (8th Cir. 1975), 
the court there citing Shillitani v. United States, 384 U.s. 
364, 368 (1965). See also Stewart v. United States, 440 F.2d 
954 (9th Cir. 1971r;-aIfTd sub nom. Kastigar v. United States, 
406 U.S. 441, rehearing denied, 408 U.s. 931 (1972). 

33 
N.L.R.B. v. Local 282 Teamsters, 428 F.2d 994 (2d Cir. 

1970); United States v. Greyhound Corp., 363 F. Supp. 525, 
aff'd, SOB F.2d 529 (7th Cir. 1974). Fear of gangland 
reprisal does not make a failure to comply any less 
voluntary. See Piemonte v. United States, 367 U.S. 556, 
559, 561 (1961); Reina v. United States, 364 U.s. 507 
(1960) • 
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contemnor remains imprisoned only until he complies 

with the court's order, or until the proceeding (by 

grand jury) before which he refused to testify is 

34 over, or eighteen months, whichever occurs sooner. 

'120 The Supreme Court has said, however, that sentences 

of imprisonment for civil contempt may be continued or 

reimposed if the witness adheres to his refusal to 

testify before a successor grand jury.35 The possibility 

that a witness may be imprisoned indefinitely again and 

again for eighteen month periods for civil contempt poses 

problems. Obviously, due process considerations arise. 

Since the purpose of the civil contempt sanctions is to 

coerce testimony, it can be argued that incarceration for 

too great a period of time, for a continuing, stubborn 

refusal to testify, eventually loses any coercive 

impact for the witness and so should be terminated to 

avoid becoming punitive. 

In affirming the validity of a judgment for 

civil contempt, Judge Friendly, speaking for the Second 

Circuit, addressed the appellant's argument that his 

non-compliance with the court's order left him vulnerable 

34Shillitani v. United States, 384 U.s. 364 (1966). But 
if a grand jury witness shows that the interrogation which 
he refu~ed to answer was based on i~legal interception of 
the witness's communications, he need not testify and may 
not be found in contempt for his refusal, Gelbard v. United 
States, 408 U.s. 41 (1972). 

35Shillitani v. United States, 384 U.s. 364, 371 note 8 
(1966). Justice Fortaa, in dissents to Gilbert v. California, 
388, U.s. 263, 291 (1967) and United States v. Wade, 388 
U.s. 218, 260 (1967), suggested that the majority meant that 
a non-complying accused could be held "indefinitely." 
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. d f' . t' t' 36 to ~n e ~nl e ~ncarcera lone The court stated that: 

[e]ven though evidence is not within a 
testimonial privilege, the due process 
clause protects against the use of 
excessive means to obtain it. Hhile 
exemplars of Devlin's handwriting may 
be important to the Government, they 
can hardly be essential ... ~citations 
omitted and emphasis added).3 

A due process defense to indefinite imprisonment 

for civil contempt, therefore, may arise where the evidence 

sought by the relevant court order is not "essential." 

Judge Friendly went on the say that it would be 

sufficient in such cases for the government to relYr 

at trial, on the strong inference to be drawn from the 

witness's continued refusal to comply with the order. 

In any event, in that case, the sentence actually 

" 1 . I . ld ,,3 8 
imposed for the contempt was re at~ve y m1 , 

since the grand jury expired about thirty days later. 

The defense of due process can be raised by a contemnor, 

based on this dictum, probably only when the evidence he 

is asked to produce is not "essential" and his sentence 

was not "relatively mild." 

~23 In a recent state case
39 

where the evidence which 

the contemnor was asked ~o produce was "e~sential," 

five years imprisonment of the seventy-three year 

36united States v. Doe, 405 F.2d 436, 438 (2d i Cir. 1968). 

37 rd . at 438. 

38 rd . at 439. 

39Catena v. Seidl, 68 N.J. 224, 343 A.2d 744 (1975). 
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old witness was held to have lost its "coercive impact" and 

to have no legal justification for its continuance. Th,~ court 

considered as relevant the factors of the age of the witness, 

his failing health, and his continued "obstinancy." While 

each case must be decided on its own merit, said the court, 

sufficient evidence was presented in that case to meet the 

standard that there existed "no substantial likelihood" that 

continued confinement would cause the witness to change his 

mind and testify. . "d" 40 The court cited one of 1tS pr10r eC1S10nS 

for the proposition that "[o]nce it appear,s that the commit­

ment has lost its coercive power, the legal justif.i,cation for 

it ends and further confinement cannot be toler.ated." There 

the court based its reasoning on a statement in the United 

States Supreme Court case of Shillitani v. United states4l 

that "[t]he justification for coercive imprisonme~t; as applied 

to civil contempt, depends upon the ability of the contemnor 

to comply with the court's order" (emphasis added by Supreme 

Court of New Jersey). .The New Jersey court then interpreted 

this to mean that when the contemnor is adamant, "continued 

imprisonment may reach a point where it become more 

punitive than coercive and thereby defeats the purpose 
42 

of the commitment." Although it is unclear whether 

40Catena v. Seidl, 65 N.J. 257, 262, 321 A.2d 225, 228 (1974). 

41 384 U.S. 364, 371 (1966). 
42 65 N.J. 257, 262, 321 A.2d 225, 228 (1974). But see Gruner 
v. Superior Court, 429 U.S. 1314 (1976). In Gruner:-applicants 
sought a stay (:.1f a civil contempt sentence, asserting that they 
were entitled to a hearing to determine whether or not the 
cmnmi tment for contempt had a l:'easonable propsect of accom­
plishing its purpose. Justice Rehnquist, issuing the opinion 
in his capacity as Circuit Justice for the Ninth Circuit, 
denied the stay, stating, "None of our cases supports the 
existence of any such requirement, and applicants' position 
seems to boil down to a contention that if they but assure 
the court of their complete recalcitrance the court is power­
less to commit them for contempt." (None of the special cir­
cumstances in Catena v. Seidl were present in this case.) 
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the United States Supreme Court intended such an 

interpretation of its words, the argument has been 

forcefully made and has been accepted by one court. 

Thus, a new limitation on a court's civil contempt 

power may be on the hoxizon. 

3. Federal Criminal Contempt 

A. Generally 

~24 Criminal contempt is punitive in nature and is 
43 

punishable by fine or imprisonment or both., It is 

intended to serve the interests of the court and society 

by punishing a witness for deliberate violation of the 

court's order, and by deterring future violations in much 

the same way that other criminal penalties are intended 

to deter violations of the criminal law. The courts 

have recognized the similarities between criminal contempt 

and other forms of criminal sanctions in their effect on 

the witness. Subject to a very limited exception, therefore, 

most constitutional safeguards that protect a criminal 

defendant also apply to criminal contempt proceedings. 

,,25 One charged with criminal contempt is presumed 

innocent until proven guilty beyond a reasonable doubt, 

. h' lf 44 and he cannot be compelled to testify aga1nst ~mse . 
. t 45 He must be found to have possessed wrongful 1n ent, 

43B1oom v. ~llino~, 391 u.s. 194 (1968). 

44Gompers v. Buck Stove and_Rany'e~., 221 U.S. 418 (1911). 

45united States v. Seale, 461 F.2d 345 (7th eire 1972): 
In re Brown, 454 F.2d 999 (D.C. eire 1971). 
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and is entitled to a hearing on the issue 46 where he 

has a ~ight to assistance of counsel and the right to call 

wi tnesses to give testimQnl", relevant either to the 

if'.;sue of complete exculpation, or to extenuation of the 

offense and in mitigation of the penalty to be il~osed.47 

If the penalty to be imposed E~xceeds six months, the 

witness must be afforded a 'jury trial. 48 Evidence 

seized in violation of the Fourth or Fourteenth 

Amendments is subject to the exclusionary rule of 

Map V Dh ' 4 9 , "1 t 1> ' 50 p. 10 1n cr1m1na con "empt proceecungs. 

A criminal contempt ,proceeding, however, need not 

be initiated by an indictment, no matter what the 
51 sentence is to be. 

46Harris v. Unf ted States, 382 U. S. 162 (1965). 

47 
Cooke v. United States, 267 u.s. 517 (1925). 

48c d' t' I' 4 o lSpO 1 v. Pen~?y van1a, 18 U.S. 506 (1974). For 
purposes of the "six month" rule, the Court said that 
in the case of post-verdict adjudications of various acts 
of contemnt committed during a proceeding, a jury trial 
is required if the sentences imposed aggregate more than 
six months, even though no sentence for more than six 
months was imposed for anyone act of contempt. Further, 
in the companion case of Taylor v. Hayes, 418 U~S., 488 
(1974), the Supreme Court held that a sentence of longer 
than six months could be reduced to satisfy this rule and 
thereby no retrial with jury was necessary. As to other 
penalties the Court, in Frank v. United States, 395 U.S. 
147 (1969) held that a penalty of probation for up to 
five years would not entitle the cont'elMor to a jury 
trial. 

49 367 u.S. 643 (1961j. 

50 
Dyke v. Taylor Implement Mf2. Co., I 391 U.S. 216 (1968). 

51In re Dellinger, 461 F.2d 389 (7th Cir. 1972); Mitchell 
v. Fiore, 470 ~.2d 1149 (3d Cir. 1972), cert. denied, 411 U0S. 
9~8 (1973); Unl.ted States v. Buko'wski, 435 F.2d" 1094 (7th 
Cl.r. 1970), cert. denied, 4(H;'U"7S-:-9I"1 (1971). and see Green 
v. United States, 356 U.S. 165, 183-85 (1958>: 
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,j26 A good faith reliance on one's Fifth Amendment 

privilege, even when granted immunity, is not a 

defense to criminal contempt when one has been 

d t 52 In unequivocally ordered by the ju ge 0 answer. 

addition, the invalidity of a court order is not a 

defense in a criminal contempt proceeding alleging 

53 disobedience of that order. . 

~27 The procedure for criminal contempt is governed 

by Rule 4.2 of the Federal Rules of Criminal Procedure, 

which reads as follows: 

(a) Summary Disposition. A criminal con~e~pt 
may be punished summarily if the judge cert1fl.es 
that he saw or heard the conduct constituting 
the contempt and that it was committed in the 
actual presence of ·thecourt. The order of 
contempt shall recite the facts and shall be 
signed by the judge and entered of record. 

(b) Disposition Upon Notice and Hearing. 
A criminal contempt except as provided in 
subdivision (a) of this rule shall be 
prosecuted on notice. The notic7 shall 
state the time and place of hear1ng, 
allowing a reasonable time for the 
preparation of the defense, and shall 
state the essential facts constituting 
the criminal contempt charged and 
describe it as such. The notice shall 
be given orally by the judge in open 
court in the presence of the defendant, 
or, on application of the United States 
attorney or of an attorney appointed by 
the court for that purpose, by an order 
t.o show cause or an order of arrest. The 
defendant is entitled to a trial by jury 
in any case in. tihich an Act of Congress so 
provides. He is entitled to admission , 
to bail as provided in these rules. ~f the 
contempt involves disrespect to or criticism 
of a judge, that judge is disqualified from 

52 Leyva., 513 F.2d 774 (5th Cir. 1975). United States v. L 

53united States v. Seale, 461 F.2d 345 (7th eire 1972); 
and see Maness v. Meyers, 419 U.S. 449 (1975). 
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presiding at the trial or hearing except with 
the defendant's consent. Upon a verdict or 
finding of guilt the court shall enter an 
order fixing the punishment. 54 

B. Conduct Constituting Contempt 

'128 Under Rule l7(g) of the Federal Rules of Criminal 

Procedure
55 

failure to obey a subpoena "without 

adequate excuse" is behavior constituting contempt of 

court. Proceedings may be conducted under Rule 17(g) 

as well as under Rule 42. 56 

In general, the "misbehavior" necessary to support 

a contempt conviction is conduct "inappropriate to 

the particular role of the actor, be he judge, juror, 

party, witness, counselor spectator."57 There must 

be an "intent to obstruct," which entails an intentional 

act done by one "who knows or should reasonably be 

aware that his conduct is wrongful.,,58 

54"S" . ummary as used 1n Rule 42(a), refers to dispensing 
with formality, Sacher v. United States, 343 U.S. 1, 
rehearing denied, 343 U.S. 931 (1952). 

55 
(g) Contempt. Failure by any person without 

adequate excuse to obey a subpoena served 
upon him may be deemed a contempt of the 
court from which the subpoena issued or of 
the court for the district in which it issued 
if it was issued by a United Stat~s magistrate. 

56N 'l ' 
1 va v. Un1ted States, 352 U.S. 385, 395, reheari~ 

denied, 353 U.S. 931 (1957). Refusing to testify before 
agrand jury after a grant of immunity is criminal 
contempt. United States v. DiMauro, 441 F.2d 428 (8th 
eire 1971). 

57 ,. d 
Un1te States V. Seale, 461 F.2d 345, 366 (7th eire 1972). 

58Id ., at 368. 
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~30 In contrast to the standards of Rule 42(b), 

contemptuous conduct which may be summarily punished 

under Rule 42(a) must not only be committed directly 

under the eye of the court, but must also threaten 

59 the orderly procedure of the court. Thus, 

whether for disorderly behavior60 or for refusal to 

obey an order of the court, for purposes of Rule 42 

a distinction is drawn between contempt at trial and 

contempt before a grand jury. To be punishable 

summarily under Rule 42(a), the contempt must be an in-
,"' 

tentional obstruction of trial court proceedings that 

disrupts the progress of a trial and hence the orderly 

, 'f' t' 61 adm1nistrat10n 0 JUs 1ce. Any other conduct 

constituting contempt must be punished upon notioe 

and hearing as provided in Rule 42(b). 

C. Double Jeopardy Considerations 

'131 Since civil and crimin,al sanctions for contempt 

59 In re Little, 404 U.S. 553 (1972); Jessup V. Clark, 490 
F.2d 1068 (3d Cir. 1973); United States V. Marra, 482 
F.2d 1196 (2d Cir. 1973); United States V. Pace, 371 F.2d 
810 (2d eire 1967). 

60Many types of conduct can constitute criminal contempt: 
(insulting the judge so as to disrupt the p:oceedings) 
United States V. Seale, 461 F.2d 345 (7th C1r. 1972); 
(failure to produce record~; under subpoena) James v. United 
states 275 F.2d 332 (8th eire 1960), cert. denied, 362 
U.S. 989 (1960); (bribing of jurors) Hawkins'v~ United 
States, 190 F.2'd 782 (4th t:ir. 1951); (bribing of witness) 
Ex parte Savini 131 U.S. 267 (1889); (perjury, if shown 
tha"t the purpose of the perjury is to obstruct justice) 
United States v: Brown, 116 11'.2d 455 (7th eire 1940). 

61united States V. Wilson, 421 u.s. 309, 314-16 (1975). 
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serve distinct purposes, toe one coercive, the other 

punitive, that the same act may give rise to those 

distinct sanctions presents no double jeopardy 

problem. 62 But the rule against double jeopardy does 

apply to criminal contempt proceedings,63 so that a 

contemnor could not be found in criminal contempt 

.. 64 twice for the same aLt. 

,/32 A witness who is' punished for criminal contempt 

for an act which is a crime under other statutes, 

65 however, may also be prosecuted for that criminal act. 

For example, when a defendant, during his trial for robbery, 

threw a water pitcher at the prosecutor, the defendant 

could be summarily punished for criminal contempt, as 

well as prosecuted for assault with a dangerous weapon 

and assault on a federal officer in the performance of' 

his official duties, as a result of the same act. 66 

62Yates v. United States, 355 U.s. 66 (1957); and see 
United States v. Hawkins, 501 F.2d 1029 (9th Cir.)~ert. 
denied, 419 U.s. 1079 (1974). 

63United States v. United Mine Workers, 330 U.S. 
258 (1947). , 

64Baker v. Eisenstadt, 456 F.2d 382 (1st Cir.), cert. denied, 
~09 U.s. 846 (1972). A witness who responded that she would 
not, no matter how many times asked, identify any person as 
a Communist was guilty of only one contempt, despite her 
refusals to answer numerous subsequent questions also relating 
to whether persons were Community party members, Yates v. 
United States, 355 U.S. 66 (1957). 

65united States v. Mirra, 220 F. Supp. 361 (S.D. N.Y. 
1963). 

66United States v. Rollerson, 449 F.2d 1000 (D.C. Cir. 
1971) • 
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D. Federal Criminal Contempt: Disposition on Notice and 
HearinCJ 

~33 In all situations where there is a criminal 

contempt, except in the limited class of cases to which 

Rule 42 (a) applies, the contemnor is entitled' to notice 

and an opportunity to be heard on the charge of 

criminal contempt. 01' 67 In In re 1ver (1947) the Supreme 

Court said: 

If some essential elements of the offense are 
not personally observed by the judge, so that 
he must depend upon statements made ~y others 
for his knowledge about these essentl.al 
elements, due process requires • . • that 
the accused b~ accorded notice and' a 
fair hearing • . •• 68 

In any case where it is not clear t.hat the judge was 

contemptuous actl.'on when it personally aware of the 

occurred, the accused must be provided the procedural 

safeguards set out in Rule 42(b).69 A refusal to 

testify before a grand jury, therefore, even where the 

questions are restated by the judge and the witness still 

refuses to answer, must be punished pursuant to Rule 

42(b).70 Further, even when the contempt was committed 

67In re Oliver, 333 U.S. 257 (1948). 

6a ld • at 275-76. Recently, the Ninth Circ~it,has ~nterpreted 
Rule 42(b) as applicable to a grand jury w1tness c1t?d , 
for civil contempt for refusal to testify. ,The c~ur~~sa1d 
a proceeding in contempt to compel a_grand ~ury Wl.tness to 
testify is ucivil enough" that the witness 1S not 
entitled to a jury trial, but "crim~nal enough" that 
notice and hearing are mandated, Un1.ted ~tates !. After, 
482 F.2d 1016, 1923 (9th Cir. 1973)., Th~s hold1n9 nas 
not yet been follo\>led; if followed 1. t w1ll drast1.cally 
change the law of cJLvil contempt. 

69Johnson v. Mississ~, 403 U.S. 212 (1971). 

70united States v. Wilson, 421 U.S. 309, 318 (1975). 
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at a trial in the presence of the judge, if the 

judge waits until after trial to adjudge the contemnor 

guilty of contempt and sentence him, reasonable notice 

of the specific charges and an opportunity to be 

heard must be provided. 71 What constitutes sufficient 

notice and tim'e to prepare to be heard is in the 

d ' t' f th 'd 72 ~scre ~on 0 . e JU gee 

71 1 41 Tay or v. Hayes, 8 u.s. 488, ,4,97-498 (1974). The court said: 
" 

We are not concerned here with the trial 
judge's power, for the purpose of maintaining 
order in the courtroom, to punish summarily and 
without notice or hearing contemptuous conduct 
committed in his presence and observed by him. 
Ex parte Terry, 128 u.s. 289, 9 S. Ct. 77, 32 L. 
Ed. 405 (1888). The usual justification of necessity, 
see Offutt v. United States, 348 U.s. 11, 14, 75 s. 
Ct. 11, 13, 99 L.Ed.ll (1954), is not nearly so 
cogent when final adjudication and sentence are 
postponed until after trial. Our decisions 
establish that summary punishment need not always 
be imposed during trial if it is to be permitted 
at all. In proper circumstances, particularly where 
the offender is a lawyer representing a client 
on trial, it may be postponed until the conclusion 
of the proceedings. Sacher v. United States, 343 
U.s. 1, 72 s. Ct. 451, 96 L.Ed.7l7 (1952); cf. May­
berry v. Pennsylvania, 400 O.S. 455, 463, 91 S. Ct. 
499, 504, 27 L.Ed.2d 532 (1971). But Sacher noted 
that "[s]urnrnary punishment always, and rightly, is 
regarded with disfavor •.•• " 343 U.s. at 8, 
72 S. Ct. at 454 •••• 

On the other hand, where convictions and 
punishment are delayed, "it is much more difficult 
to argue that action without notice or hearing 
of any kind is necessary to preserve order and 
enable [the court] to proceed with ,its business." 

..l.d- at 497-498. [footnotes omitted]'. 

~ aJ,.~Q Paul v. Pleasants f ' 551 F.2d 5'75 '.(4th eir.), cert. denied, 
__ u.S. (1977) (postponing hearings held on appellant's 
contempt citation until conclusion of the: trial coupled with 
notification of charges against him and dual opportunity given 
appellant to speak in his own behalf satisfied due process). 

" 

72united States v. Hawkins, 501 F.2d 1029 (9th Cir. 1974), 
cert. denied, 419 U.S. 1079 (1974). There the defendant was 
one day ordere~ to provide exemplars of his signature; he 
:efused, was g~ v~m one day to reconsider, and was then found 
~n contempt. Th~s was found to be a reasonable time to pre­
pare a defense. 
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E. Federal Criminal Contempt: Summary Disposition 

'134 Where a contempt is committed in the actual 

presence of the court at trial, and where immediate 

corrective steps are need~~ to restore order or 

halt an obstruction of the administration of justice, 

the contempt may be punished summarily under Rule 42(a).73 

With summary procedure no formal hearing is necessary: 

n[a]ll that is necessary is that the judge certify that 

he 'sa'w or heard the conduct constituting the contempt 

and that it was committed in the actual presence of the 

court, . .,74 A fair reading of the most recent relevant 

Supreme Court case suggests that, in general, proper 

summary disposition for criminal contempt requires that 

there be: 

1. a face to face 

2. unjustified refusal to comply with the court's 

order, 

3. which constitutes an affront to the court, 

4. disrupting and frustrating an ongoing trial, 

5. which is immediate1y75 cited by the judge 

as contempt and immediately punished. 

73united States v. Wilson, 421 U.S. 309 (1975); Harris 
v. United States, 382 U.S. 162 (1965). 

74United States v. Wilson, 421 u.s. 309, 315 (1975). 

75Even if the procedure of Rule 42(a) were otherwise 
applicable, if the judge waits until the end of the 
trial to find the contemnor guilty of contempt and 
impose sentence for acts of contempt committed during 
the trial, that delay necessitates following the pro­
cedure of Rule 42(b), i.e. allowing notice and a 
hearing, Taylor v. Hayes; 418 u.S. 488 (1974). 
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F. Disqualification of the Judge 

~35 Although, generally, a judge before whom a contempt 

is committed will preside at t.he hearing on contempt, 

and may pr~side at the contempt trial,76 due process 

may require otherwise under some circumstances. 77 The 

most recent decision in which the Supreme Court addressed 
. 78 th1s issue was the 1974 case of _T_a~y_l_o_r __ v~. __ H_a~y~e~s. In 

repudiating the former test of whether the contemptuous 

conduct is a "personal attack" on the trial judge, the 

Court said: 

•.. [blut contemptuous conduct though short 
of personal attack, may still provoke a trial 
judge and so embroil him in controversy that 
he cannot 'hold the balance nice, clear, 
and true between the state and the accused • 
. . . In making this ultimate judgement, the 
inquiry must be not only whether there was 
actual bias on [the judge's] part, but also 
whether there was 'such a likelihood of bias 
or an appearance of bias that the judge was 
unable to hold the balance between vindicating 
the interests of the court and the interests 
of the accused' .... From our own reading 
of the record, we have concluded that 'marked 
personal feelings were present on both sides' 
and that the marks of 'unseeming conduct 
[had] left personal stings' ...• A fellow 
judge should have been substituted for the 
purpose of finally disposing of the charges 
of contempt made by [the judge] against 
petitioner. 79 

In that case, the contempt proceedin~ had been a Rule 42(a) 

summary proceeding. The Court distinguished the requirements 

for a different judge in a Rule 42(b) context. 

765 h . ac er v. Un1ted ~tates, 343 U.S. 1 (1952). 

77 
Mayberry v. Pennsylvania, 400 U.S. 455 (1971). 

78 418 4 U.S. 88. 

79 Id . at 501, 503. 
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[The judge] relies on Ungar v. Sarafite, 
l376 U.s. 575 (1964)] but we were impressed 
there with the fact that the judge 'did not 
purport to proceed summarily during or at 
the conclusion of the trial, but gave 
notice and afforded an opportunity for 
a hearing which was conducted dispassionately 
and with a decorum befitting a judicial 
proceeding.' 80 

On an appeal from a summary contempt convict.ion under 

Rule 42 (a), therefore, the reviewing couri: will more 

easily find that a different judge should have 

intervened than will be the case when the original 

judge followed the non-summary procedure of Rule 42(b). 

G. Jury Trial 

~36 When the punishment imposed for criminal contempt 

exceeds six months, the contemnor is entitled to a 

. t' I 81 Jury r1a. Moreover, in the absence of legislative 

authorizations of serious penalties for contempt, a 

court may reduce a contempt sentence solely to meet 

this requirement and thus avoid giving the accused a 

jury trial. 82 When a person during the course of 

a proceeding is cited for many acts of contempt the 

"six month rule" is applied differently, depending 

on whether the judge employed a summary [Rule 42(a)] or 

non-summary [Rule 42(b)] procedure. 

80 Id. at 503. 

8lBloom v. Illinois, 391 U.S. 194 (1968)~ Baldwin v. New 
York, 399 u.s. 66 (1970). 

82 Taylor v. Hayes, 418 U.s. 488, 497 (1974). 
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~37 In the 1974 case of Codispoti v. pennsylvania,83 

the petitione~s, who were convicted of criminal contempt, 

contended that under the Sixth Amendment they were entitled 

to a jury trial. At their trial, they had been sentenced 

to serve six months or less for each of several individual 

acts of contempt, but the total sentences aggregated to 

three years and three months in one case, and two years 

and eight months in the other case. The Supreme Court 

said that, though there were separate criminal contempts, 

since the trial judge waited until the end of the trial 

to impose sentence for all of the contempts [Le." 

proceeded under Rule 42(b) type procedure], due process 

requires a jury trial for the contempt charges if the 

aggregate sentence exceeds six months. 84 In contrast, 

if a contemr.'or is summarily tried for an act of contempt 

during the proceeding [a Rule 42(a) type procedure] and 

punished by a term of no more than six months, the judge 

does not exhaust his power and no jury trial is required, 

even \'lhen the total sentence for the contempts, each 

85 separately and summarily dealt with, exceeds six months. 

~38 The anomalous result of a judge having the 

power to impose senb~nces .for criminal contempt but to 

deny the contemnor a jury trial merely by proceeding 

summaril~' rather than on notice and hearing was 

83 418 u.s. 506. 

84 Id . at 516. 

85 Id . at 515. 
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justified to the Court: 

Neither are we impressed with the contention 
that today's decision will provoke trial 
judges to punis~ summarily during trial 
rather then awaiting a calmer, more 
studied proceeding after trial and 
deliberating "in the cool reflection 
of subsequent events' ..• Summary 
convictions during trial that are 
unwarranted by the facts will not be 
invulnerable to appellate review. 86 

In any event, the sentences imposed must bear some 

reasonable relation to the nature and gravity of the 

, d t 87 contumaClOUS con uc . 

4. Federal Perjurx: General~x 

a. Title ]8 U.S.C. Section 1621 ComJ2ared to 
Title 18 U.S.C. Section 1623 

,,3·9 The general federal perjury statute is title 18 

U.s.C. §1621 (1964): 

Whoever, having taken an oath before a com~eten~ 
tribunal, officer, or person, in any case ln WhlCh 
a law of the united states authorizes an oath to 
be administered, that he will testify, declare, 
depose or cartifv truly, or that any written 
testim~ny, declar~tion, deposition, or certificate 
by him subscribed, is true, willfully and contrary 
to such oath states or subscribes any material 
matter which he does not believe to be true, is 
guilty of perjury,· and shall, except as otherwise 
expressly provided by law, be fined ~ot more than 
$2,000 or imprisoned not more than flve years 
or both. This section is applicable whether the 
statement or subscription is made within or 
without the united States. 

Perjury or false swearing in particular proceedings 

86 Id . at 517. 

87united States v. Conole, 365 F.2d 306 (3d Cir. 1966), cert. 
denied, 385 u.S. 1025 (1967). 
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88 may also be prosecuted under other statutes. 

~40 Alternatively, false declarations before a grand 

jury or court may be prosecuted under title 18 U.S.C. 

§1623 (1970): 

88 

(a) Whoever under 6ath in any proceeding 
before or ancillary to any court or grand jury 
of the United States knowingly makes any false 
material declaration or makes or uses any other 
information, including any book, paper, document, 
record, recording, or other material, knowing 
the same to contain false material declaration, 
shall be fined not more than $10,000 or imprisoned 
not more than five years, or both. 

(b) This section is applicable whether the conduct 
occurred within or without the United States 

(c) An indictment or information for violation 
of this section alleging that, in any proceedings 
before or ancillary to any court or grand jury 
of the United States, the defendant under oath 
has knowingly made two or more declarations, 
which are inconsistent to the degree that one of 
them is necessarily false, need not specify 
which declaration is false if--

(1) each declaration was material to the 
point in question, and 

(2) each declaration was made within the 
period of the stat~te of limitations for the 
offense charged under this section. 

In any prosecution under this section, the falsity 
of a declaration set forth in the indictment or 
information shall be established sufficient for 
conviction by proof thgt the defendant while under 
oath made irreconcilably contradictory declarations 
material to the point in question in any proceeding 
before or ancillary to any court or grand jury. It 
shall be a defense to an indictment or information 
made pursuant to the first sentence of this subsection 
that the defendant at the time he made each 
declaration believed the declaration was true. 

See, e.g., 15 U.S.C.§§80b-7, 80b-9 (1940) (perjury 
in matters concerning the Securities and Exchange Commission); 
18 U.S.C. §2424 (1970) (perjury in Mann Act proceedings); 
26 U.S.C. §7206 (1954) (tax matters); 18 U.S.C. §lOlS (1948) 
(perjury in naturalization proceedings). 
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(d) Where, in the same continuous court or 
grand jury proceeding in which a declaration 
is made, the person making the declaration 
admits such declaration to be false, such 
admission shall bar prosecution under this 
section if, at the time the admission is made, 
the declaration has not substantially affected the 
proceeding, or it has not become manifest that 
such falsity has been or will be exposed. 

(e) Proof beyond a reasonable doubt under 
this section is sufficient for conviction. 
It shall not be necesaaty that such proof 
be made by any particular number of witnesses 
or by documentary or other type of evidence. 

~4l These are the two false statement statutes of greatest 

use to the prosecutor dealing with organized crime. The 

differences between the statutes make them complimentary 

tools, and enhance the lawls effectiveness against 

false testimony.B9 FOr example, ~hile recantation of 

the false testimony bars prosecution under section 1623 

(if made before the testimony significantly affects 

the tribunal and before the falsity of the testimony 

becomes obvious), recantation does not affect the 

offense of perjury under section 1621 (except as the 

fact of r~cantation may bear on the issue of "willfulness Q
). 

On the other hand, while the falsity of the testimony 

must always be proved in a prosecution order section 

1621, the government need not, under section 1623, show 

which of the inconsistent statements was false. 

Additionaly, the so-called "two witness rule," and its 

corollary, the "direct evidence rule," impede prosecutions 

89The courts have held that the passage of section 1623 
as part of the OrganIzed Crime Control Act of 1970 was 
meant to supplemen~ rather than supplant section 1621, 
see, e.g., United States v. Kahn, 472 F.2d 272 (2d CirJ 
cert.-atenieQ, 411 U.S. 982 (1973). 
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for perjury under sectioil 1621. ,These evidentiary rules, 

in contrast, are inapplicable to prosecutions for false 

testimony under section 1623. The element of "matel:'iality," 

of the false statement to the proceeding in which the 

statement is made, is cornmon to both statutes. The courts 

I have consistently applied, to section 1623, the tests 

of materiality developed under section 1621. The requirement 

that the statements be made under oath is, of course, also 

common to both statutes. 90 

'142 The two statute:s will be treated separately in 

the remaining discussion. 

5. ~cderal Perjury: Title 18 U.S.C. Section 1621 

A. Elements 

~43 There are five elements of perjury: lawful oat.h, 

proper proceedings; false swearing, willfulness, and 

materiality.9l In the contexts in which perjury 

occurs relevant to this discussion, i.e., grand jury 

and trial proceedings, a witness need not be given 

Miranda-type warnings before his false testimony may 

be used against him to prove perjury, even when the 

proceedings have become accusatory, focusing on him. 92 

9°Any oath having a legislative basis is sufficient, Caha v. 
United states, 152 U.s. 211 (1894). See also United states 
v. Edwards, 443 F.2d 1286 (8th Cir.) ,-cert:;c[enied, 404 u.s. 
944 (197!f (regarding oath in section 1621 prosecution)~ 
United states v. Devitt, 499 F.2d 135 (7th Cir. 1974), cert. 
denied, 421 U.S. 975 (1975) (regarding oath in se0tion l~ 
prosecution) '. It is no longer necessary that -the statement 
be made under oath. Sections 1621 and 1623 have been amended 
to include statements made "under penalty of perjury as per­
mitted. unq~r section 1746 of title 28, United States Code." 
Unsworn Declaration$-Perjury, Pub. L. No. 94-550, 90 Stat. 
2534 (1976). 

9lunited States v. Sto~, 429 F.2d 138 (2d Cir. 1970). 

92United States V. Maridujano, 425 U.S. 564 (1916). 

G.35 

. ,.. , . ............ .~\ " . 
;."''''. \ . ,,' '" 

~ 

"'Jr· 

_, ", ' ' ".,r,\,.·~i.-:;"r'·· 

B. Intent and Falsity 

~44 Crucial to the crime of perjury is the witness's 

belief concerning the truth of his sworn testimony; 

generally, the statements must be proved false, and it 

must be shown that the witness did not believe his 

statements'to be true. 93 "Willfulness" is a question 

for the jury,94 but it may be inferred from proof of 

falsity itself. 95 Intent may also be proved by prior 

96 similar acts. 

~45 Since falsity of the statements is an essential 

element of perjury, as a rule perjury cannot be based 

on a reply to a question which although incomplete, 

misleading, or unresponsive, is literally true or 

technically acc:urate,97 even if for devious reasons 

, , 1 d' 98 the statement was intent10nally m1S ea 1ng, or was 

93united States v. Bronston, 453 F.2d 555"(2d Cir. 1971), 
rev'don other grounds, 409 U.S. 352 (1973); United States ~. 
Dowdy, 479 ~1e2d 213 (4th Cir.), cert. denied, 414 U.S" 823, 
414 U.S. 866 {l,973), rehearing denied, 414 U.S. 1117 (1974} ~ 
United States V. Sweig, 441 F.2d :[14 (2d Cir.), cert. denied, 
403 U.S. 932 (1971); United Statel3 V. Hagarty, 388 F.2d 713, 
(7th eire 1968);. United States v .. Wall, 37.1 F.2d 398 (6th C1r. 1967). 

94uni ted States v. Letchos, 316 F'. 2d 481 (7th Cir.), 
cert. den:~q, 375 U.S. 824 (1963). 

95united States V. Devitt, 499 F.2d 135 (7th eire 1974), 
cert. denied, 95 S. Ct. 1974 (1975); La Placa v. United 
States, 354 F.2d 56 (1st Cir. lS6S), cert. denied, 383 
UQS' 927 (1966). 

96united States v. Freedman, 445 F.2d 1220 (2d eire 1971). 

97Bronston v. United States, 409 U.S. 352 (1973); United 
States v. Frank11n, 478 F.2d 703 (5th eire 1973); United 
states v. Cook, 489 F.2d 286 (9th eire 1973); united 
States v. Isaacs, 493 F.2d 1124 (7th Cir.), cert. denied, 
417 U.S. 976, rehearing denied, 418 U.S. 955 (197i). -

98See United States v. Slutzky, 79 F.2d 504 (3d Cir. 1935). 
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shrewdly evasive, and it intent~onally .... conveyed false 

information by implicat1'on. 99 
Lower courts have 

held that perjury cannot be based on a nonresponsive and 

therefore ambiguous statement the literal truthfulness of 
which cannot be ascertained. lOO 

In reversing a perjury 
conviction for an ' unrespons1ve, literally true, but 

misleading answer by the witness, the SUpremE! Court 

in Bronston U' v. n1ted States, observed: 

• the s~atute does not make it a criminal 
act f~r a w1tness to willfully state any 
mater1al matter that implies any material 
matter that h2 uoes not believe to be . 

l
true ..•• If a witness evades it ~s the 
awyer's res 0 'b'l' ' 4 , P nS1 1 1ty to recognize the 

evaS10n and to bring the witness back to 
t~e mark, to flush out the whole truth 
W1 th the tools of adversary examination. 

It is no answer to say that here the 'ur 
~~und th~t petitioner intended to misle~d y 

1S exam1n~r. A,jury should not be permitted 
to engage 1n conJecture whether an unresponsive 
~nswer, true and complete on its face was 
~~tended to mi~lead or divert the exa~iner; 
on~ stat? of m1nd of the witness is relevant 
'h y to ~he extent that it bears on whether 

e does not believe [his answer] to be true.' 101 

If the witness does not understand the question and 

gives a nonresponsive answer th , e answer cannot be 
perjurious. 102 

EVen when nonresponsive, however, 

99 
Bronston v. United States, 409 U.S. 352 (1973). 

100u ' 
n1ted States v. Esposito, 358 F. Supp 1032 (N 0 

~ll. 1973); United States v. Cobert, 227 F. Supp. 915 
S.D. Cal. 1964). In Esposito, supra, the court said 

~o~er:~ment must prove beyond a reasonable doubt that a 
m~t~~ranft chbargted wit~ perjury both literally and as a 

o su s ance l~ed under oath. 

101409 U.S. 352, 357-60 (1973). 

102United States 
1974). v. Paolice1li, 505 F.2d 971 (4th Cir. 
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if the statement is not literally true, it is 

" 103 perJur1ous. 

C. Materiality 

,,46 For a false statement to be perjurious, it must 

be material to the investigative proceeding in which it 

is made. 104 The rule applied by the courts to test 

whether the false testimony is "material" is whether 

it has the capacity or tendency to influence the decision 

of the tribunal or inquiring or investigative body, or 

to impede the proceeding, with respect to matters which 

the tribunal or body is competent to consider. lOS The 

testimony need not be directed to the primary subject 

of the investigation to be material, and the government 

103United States v. Nickels, 502 F.2d 1173 (7th Cir. 1974), 
cert. denied, 426 U.S. 911 (1976); United States v. Andrews, 
370 F. Supp. 365 (D. Conn. 1974); Unit~d States v. Crandall, 
363.F. Supp. 648 (W.D. Pa. 1973), aff'd 493 F2d 1401 (3d Cir. 
1974), cert. denied, 419 U.S. 852, aff'd, 495 F.2d 1369 (3d 
Cir. 1974). 

104United States v. Freedman, 445 F.2d 1220 (2d Cir. 1971); 
United States v. Stone, 429 F.2d 138 (2d Cir. 1970). Lord 
Coke seems to have been the originator of this requirement. 
He saia that, for perjury, a false statement must be 
"in a matter material to the issue, or cause in question. 
For if it be not material, then though it be false, yet 
it is no perjury, because it concerneth not the point in suit, 
and therefore in effect it is extrajudicialtas quoted 
iR McKinney's commentary to N.Y. Penal Law §2l0.l5 (1965). 

105United States v. Saenz, 511 F.2d 766 (5th Cir.), cert. 
denied, 423 u.s. 946 (1975); United States v. Mancus0;-485 
F.2d~75 (2d eire 1973); United States v. Lardieri, 497 F.2d 
317 (3d eir.), rehearing, 506 F.2d 319 (1974). Or, stated 
another way, for the false statement to be "material" it 
must be shown that a truthful answer would have been of suf­
ficient probative importance to the inquiry that a minimum 
of additional, fruitful investigation would have occurred. 
United States v. Freedman, 445 F.2d 1220 (2d Cir. 1971). 
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need not prove that the false testimony actually 

. d d th' .. 106 II •• II ' lmpe e e lnvestlgatlon. Mater~al1ty is a questlon 

of law for the court,107 and it must be established only 

in reference to the time the statement was given; sub-

sequent events (e.g., abandonment of the proceedings at 

which the testimony was given) will not render testimony 

"immaterial," which was "material" when given.l~8 

D. Two-Witness Rule 

~47 Since the time of Blackstone a conviction for perjury 

could not be sustained when it was based solely on the 

uncorroborated testimony of only one witness. 109 Generally, 

106United States v. Makris, 483 F.2d 1082 (5th Cir. 1973), 
cert. denied, 415 U.S. 914 (1974), cert. denied after remand, 
430 U.S. 954, rehearing denied, 431 U.S. 909 (1977); United 
States v. Masters, 484 F.2d 1251 (lOth Cir. 1973); United States 
V. Lococo, 450 F.2d 1196 (9th Cir. 1971), cert. denied, 406 
U.S. 945 (1972); United States v. Gremil1ion;- 464 F.2d 901 
(5th Cir.), cert. denied, 409 U.S. 1085 (l972). And see United 
States v. Lee, 509 F.2d 645 (2d Cir.), stay denied, 4~U.S. 
927 (1975) cert. denied, 422 U.S. 1044 (1975). 

107Tasby v. United States, 504 F.2d 332 (8th Cir. 1974), ~ert. 
denied, 419 U.S. 1125 (1975); United States V. Demopoulos~ 
506 F.2d II?! (7th Cir. 1974), cert. denied, 95 S. Ct. 1427 
(1975); United States v. Gugliaro, 501 F. 2d 68 (2d Cir. 1974); 
United States v. Wesson, 478 F.2d 1180 (7th Cir. 1973); United 
States V. Rivera, 448 F.2d 757 (7th Cir. 1971); Vitello V. 
United States, 425 F.2d 416 (9th Cir.), cert. denied, 400 
U.S. 822 (1970). Since the issue of "materiality" of false 
testimony is one to be resolved by the court, clearly evidence 
bearing only on the issue of "materia1.ityi~ should be heard 
outside the presence of the jury, see, e.g., United States 
V. Alu, 246 F.2d 29 (2d Cir. 1957); Harrell V. United states, 
220 F.2d 516 (5th Cir. 1955). ---

108united States v. Gremillion, 464 F.2d 901 (5th Cir.), 
cert. denied, 409 U.s. 1085 (1972); United states V. 
McFarland, 371 F.2d 701 (2d Cir. 1966r; cert. denied, 
387 U.S. 906 (1967). 

109United States V. Wood, 39 u.s. 430 (1840). This is 
because, otherwise, there would be nothing more than an 
oath against an oath. 
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'I 110 
, 1621 this rule still preval S. 

in prosecutions under sectlon , 
, e~ that the 

The rule, as interpreted by the courts, requlr s 

, charge be prQven by the 
element of falsity in a perJury 

testimony of two witnesses, 
or by one witness corroborated 

III 
by independent evidence. This evidentiary rule 

1 t the element of falsity. applies on Y 0 

112 

'148 
There are two ways to satisfy the rule. First, 

, testimony, as to distinct if two witnesses each glve 

t ' which if believed, would incidents or transac lons, 

d 'd under oath was false, prove that what the accuse sal 

, d 113 Second, the two-witness rule 
the rule is satisf1e • 

, 'd e of sufficient is satisfied by corroborat1ve eV1 enc 

content and quality to persuade the trier of fact that 

-------------"._-_._---
110 ' 271 U.S. 620 (1926); Weiler 

Hammer v. un1te~2~t~~~~' 606 (1945). The rule, hO\~7ver, 
V. Uni ted state~, const1' tutiona11y mandated, ,un1ted 
has been held not to be t d 
States V. Koonce, 485 F.2d 374 (8th Cir. 1973); Un] e, 
States v~ Isaacs, 493 F.2d 1124 (7th Cir.), cert. den1ed, 
417 U.S. 976 (1974). 

111united States V. DeLeon, 474 F.2d ?90 (5th Cir.), 
'd 414 U S 853 (1973); Un1ted states v. 

cert. den1e, 2d i220 (2d Cir. 1971); united states v. 
Freedman, 4454~8 F 2d 226 (9th Cir.), cert. denied, 404 
Brandyberry, ., 'd st t 385 F.2d 
U.S. 842 (1971); Laughl1n v. Un:te a es, 3 
287 (D.C. Cir. 1967), cert. den1ed, 390 U.S. 100 
(1968) . 

112Hammer V. united States, 271 U.S. 6~0 (1926). On~e strict 
the falsity of the testimony i~ establ1she

h
d ufndle:ttyh~~ 

th 't ess's be11ef as to tea Sl 
requirem~nt e W1 n t bl' hed by circumstantial evidence, 
the testlmony may be eS

f 
a 1S yen facts United states v. 

by inference drawn rom pro. '.~~~~~~~--0: - 448 F 2d 757 (7th Cir. 1971); Un1ted states v. 
~~~~~~' 441 F.2d 114 (2d cir.), ceE~' deni~, 403 U.S. 
932 (1971). 

113united States V. Weiner, 479 F.2d 923, 928 (2~ Cir. 
1973). It is of no consequence whe~her the te~~lm~ny 
of the second witness is corroborat1ve of the ~trs 
witness's story in whole, in part, or not at a . 
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what the principal prosecution witness testified to 

about the falsity of the accused's statement under 

oath was correct. 114 

E. Direct Evidence Rule 

,/49 When the government's evidence of falsity rests 

primarily upon documentary evidence, the document in itself 

constitutes sufficient "direct" evidence to support convic-

, d h t 't l" I' bIllS t10n, an t e WO-W1 ness ru e 1S 1napp 1ca e. 

'150 The trend of decisions, moreover, seems to be toward 

abrogation of even the direct evidence rule. Circumstantial 

evidence of falsity, if it meets standards such as 

"sufficiently probative, "116 or "of substantial weight,"117 

118 among others, has been found sufficient. The Ninth 

Circuit ~ecently said: 

The responses to the questions involved in these 
counts were invariably III don!t recall ll or "I 

114Id . at 927~ The split among the circuits as to exactly 
wha~standard must be met by the corroborative evidence 
is discussed in this case. The court there notes, 
however, that in the rules' applications, the divergences 
are "very few and very narrow. II 

115Barker v. United States, 198 F.2d 932 (9th Cir. 1952)~ 
strassi v. United States, 401 F.2d 259 (5th Cir. 1968), vaca­
ted and remanded on other grounds, 394 U.S. 310 (1969). VUckson 
v. United States, 354 F.2d 918 (9th Cir.), cart. denied, 384 U.S. 
991, rehearing denied, 385 U.S. 893 (1966). 

116United States v. Goldberg, 290 F.2d 729 (2d Cir.), 
cert. denied, 368 u.S. 899 (1961). 

117u . d n1te States V. Bergman, 345 F.2d 931 (2d Cir. 1966). 

118see United States V. Collins, 272 F.2d 650 (2d eire 
1959), cert. denied, 362 U.S. 911 (1960); Weinheimer v. 
United States, 283 F.2d 510 (D.C. Cir. 1960), cert. denied, 
164 u.s. 930 (1961); United States v. Manfredonia, 414 
F.2d 760 (2d Cir. 1969). 
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don't know" or "I don't remember." Given answers 
of this nature, it would be difficult to find 
two witnesses to testify that the defendant did 
know or believe or recall a matter which he said 
he did not. Absent a contrary admission by the 
defendant, there would be no way to get direct 
evidence that the defendant did know or recall the 
fact that he denied knowing or recalling under 
oath. Therefore, only circumstantial evidence 
can be used to establish the knowing "lies of the 
defendant. 119 

Depending upon the form of the perjurious statements at 

issue, therefore, the court will demand the most trustworthy 

kind of evidence possible to be obtained, but nothing more. 

F. Recantation 

~5l In controst to section 1623, in a prosecution under 

section 1621 a witness's recantation or retraction of his 

perjurious statement is no defense. 120 Such willingness 

to correct a false statement, however, is relevant in 

h · b f ' t t 121 s oW1ng a sence 0 1n en . 

G. Sepa,rate Perjuries and Double Punishment 

~52 If a witness before a grand jury tells two "separate 

and distinct" lies, he may be prosecuted on a separate count 

for each. 122 Where a witness is asked to give answers to 

119Gebhard v. United States, 422 F.2d 281, 287-88 (9th 
eire 1970). 

. I 
120united States v. Norris, 300 U.S. 564 (1937); United States 
v. Kahn, 472 F.2d 272 (2d eir.), cert. denied, 411 U.S. 
982 (1973); united States v. Lococo, 450 F.2d 1196 (9th 
eire 1971), ge~t. denied, 406 U.S. 945 (1972). 

121united States V. Kahn, supra, note 120. 

122United States V. Tyrone, 451 F.2d 16 (9th Cir. 1971), 
cert. denied, 405 U.S. 1075 (1972); Richards V. united 
States, 408 F.2d 884 (5th eir.), cert. denied, 395 U.S. 986 
(1969) . 
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questions which are "substantially the same," however, 

only one perjury count is proper. 123 

~53 A charge of perjury is not barred merely by ac~uittal 

in the case in which the false testimony is given, but the 

do tr1' f 11 tIt 1 b I' bl 124 h c ne 0 co. a era es oppe may e app 1ca e. T e 

test is whether a rational jury could have discredited the 

defendant's allegedly false testimony and still conclude 

that the government failed to prove its case. 125 

H. Subornation 

~54 Title 18 U.S.C. §1622(1948) defines the offense of 

subornation of perjury: 

Whoever procures another to commit any perjury 
is guilty of ~ubornation of perjury, and shall be 
fined not more than $2,000 or imprisoned not more 
than five years,' or both. 

This section includes both procuring another to commit 

perjury, as defined in section 1621, but also procuring 

another to make false statements before a court or grand 

jury, as defined in section 1623. 126 To make out a charge 

l23Gebhard v. United States, 422 F.2d 281 (9th Cir. 1970); 
Masinia v. United States, 296 F.2d 871 (8th Cir. 1961). 

124wheatley v. United States, 286 F.2d 519 (5th Cir. 
1961); In re Bonk, 527 F.2d 120 (7th Cir. 1975). 

l25United States v. Haines, 485 F.2d 564 (7th Cir. 1973), 
cert. denied, .417 U.S. 977 (1974). And see United States 
V. Barnes, 386 F. SUppa 162 (E.D. Tenn. 1973), aff'd, 
S06 F.2d 1400 (6th Cir.), cert. denied, 420 U.S: 1605 
(1975); United States V. Gremillion, 464 F.2d 901 (5th 
Cir.), cert. denied, 409 U.S. 1085 (1972); United 
States v. Nash, 447 F.2d 1382 (4th Cir. 1971). 

l26united States v. Gross, 511 F.2d 910 (3d Cir.), cert. 
denied, 423 U.s. 924 (l975). Since the two-witness rule was 
abrogated in prosecutions for false declarations before a 
grand jury or court by section 1623, the rule does not 
apply in prosecutions for subornation of false declarations. 
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of subornation, the false statement crime of section 1623 

or the perjury of section 1621 must in fact have been 

'tt d 127 comm1 e. 

6. Federal False Swearing: Title 18 U.S.C. Section 1623 

A. Elements 

~55 Title 18 U.S.C. §1623(1970), set out earlier in ~40, 

makes it a crime to utter under oath, before a court or 

grand jury, any fa~se material declaration, or to use other 

material knowing that it contains a false material 

declaration. It is sufficient proof to show that the two 

statements are irreconcilably contradictory; the 

government need not prove one of the statements false. 

Subsection (d) provides a recantation defense. Subsection 

(e) abrogates both the two-witness rule and the direct 

127United States v. Tanner, 471 F.2d 128 (7th Cir.), cert. 
denied, 409 U.S. 949 (1972). An interesting sort of 
"subornation" of perjury was at issue in the Second Circuit 
case of U.S. ex. reI. Washington v. Vincent, 525 F.2d 262 
(2d Cir.), cert. denied, 424 U.S. 934 (1976). There a pro-
secutor had made a promise to a witness about getting charges 
aqainst him dropped. At trial, as the prosecutor stood 
silently by, the witness falsely swore that no deal had 
been made. The court held this to be grounds for federal 
habeas corpus relief, despite the failure of the defendant 
and his counsel to challenge what they had reason to know 
was false testimony. The court said: 

The knowing use by a State prosecutor of perjured 
testimony ordinarily results in a deprivation of 
fundamental due process, violating the 14th 
Amendment and requiring a new trial [citations 
omitted]. Whether the State solicits the false 
testimony or merely allows,i~ ~o stand ~nc~r:ected 
when it appears does not d1m1n1sh the v1ab1l1ty of 
this principle; nor does the rule lose force because 
the perjury reflects only upon the credibility 
of the witness. 
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evidence rule; proof beyond a reasonable doubt by any 

type of admissible evidence is sufficient for conviction. 

This statute provides an alternative type of "perjury" 

crime128 and does not repeal the general perjury statute, 

section 1621. 129 

~56 A witness, even a potanti~l defendant, need nQt be 

given Miranda warnings before bein~ asked to testifYi 

failure to give such warnings does not bar a prosecution for 

false declarations. 130 

B. Intent and Falsity 

1157 The statement's falsity need not be directly proven 

in section 1623 prosecutionsi it is sufficient that the 

prosecution show two statements made by the witness which 

are "inconsistent to the degree that one of them is 

necessarily false." 

~58 Regarding intent, the jury must infer defsnrlant's 

state of mind from the things he said or did, and such an 

l28united States v. Gross, supra, note 126. 

129united States v. Kahn, 472 F.2d 272 (2d Cir.), cert. 
denied, 411 u.s. 982 (1973). The abrogation of section 
1623 of the two-witness rule is not unconstitutional" and 
a defendant is not denied equal protection of the la.ws by 
being prosecuted under section 1623 rather than under 
section 1621. United States v. Devitt, 499 F.2d 135 (7th 
Cir. 1974), cert. denied, 95 S. Ct. 1974 (1975); United States 
v. Isaacs, 493 F.2d 1124 (7th Cir.), cert. denied, 417 
U.s. 976 (1974). Nor is section 1623 unenforceably 
vague. United States v. Lee, 509 F.2d 645, (2d Cir.), stat 
de~ied, 421 U.S. 927 (1975), cert~ denied, 422 U.S. 1044 1975). 

130united states v. Pommerening, 500 F~2d 92 (10th Cir.), 
cart. denied, 419 U.S. 1088, rehearing denied, 420 U. 
S.939 (1974)i United States v. Mandujano, 19 Crim. L. 
Rptr. 3087 (U.S. May 19, 1976). 
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inference may come from proof of the objective falsity 

itself, from proof of a motive to lie, or from other facts 

tending to show that the defendant was lying. 131 Vagueness 

or ambiguity in the questions asked the witness is not a 

defensei the possibility that the question has many 

interpretations is immaterial as long as the jury is 

charged to determine that the question as the witness 

understood it was falsely answered. 132 

C. Materiality 

'159 The courts have applied the same test of "materiality" 

in section 1623 prosecutions as is used in section 1621 

. . 133. . perJury prosecut10ns. It 15 sufficient 1f the untrue 

testimony has a natural effect'or tendency to influence, 

impede, or dissuade the grand jury from pursuing its 

investigation. 

D. Two-Witness Rule 

~60 Section 1623(e) allows conviction upon the evidence 

f . 1 . t 134 o a s1ng e W1 ness. 

--------------------------------------------------------------------
l31United States v. Chapin, 515 F.2d 1274 (D.C. Cir.), cert. 
denied, 423 U.S. at 1015 (1975). 

l32 Id • 

l33See United States v. Devitt, 499 F.2d 135 (7th Cir. 
19741"'; cert. denied, 95 S. Ct. 1974 (1975); United 
States V. Mancuso, 485 F.2d 275 (2d Cir. 1973). 

134United states V. Isaacs, 493 F.2d 1124 {7th Cir.) 
cert. denied, Kerner ~~ United States, 417 U.S. 976(1974). 
This is not unconstitutional. United States V. Campore~le, 
515 F.2d 184 (2d Cir. 1975). 
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E. Direct Evidence Rule 

,61 Section 1623(e) allows proof by any type of admissible 

evidence, including circumstantial evidence.
l35 

r'. Recantation 

1162 Section 1623(d) provides a right to a witness to 

recant, and bars any perjury prosecution, if the 

declaration is admitted to be false in the same continuous 

proceeding and if, at the time the admission is made, the 

false declaration 

a. has not substantially affected the proceeding, and 

b. it has not become manifest that such falsity has 
beeJl or will be exposed. 

This right to recant applies both to trials and grand jury 

proceedings, but in no case is the witness entitled to 

136 be warned of his right to recant. 

7. New York Contempt: Generally 

A. Distinguishing Civil and Criminal Contempts 

1163 As in the federal system, the New York courts have 

135United States v. Chapin, 515 F.2d 1274 (D.C. Cir.), cert. 
denied, 423 U.S. at 1015 (1£'75). l'or examples of the amount 
of evidence sufficient to support a section 1623 conviction, 
see United States v. Lee,509 F.2d 645 (2d Cir.), stay denied, 
421 U.S. 927· (1975) cert. denied, 422 U.S. 1044 (1975); 
United States v. Braasch, 505 F.2d 139 (7th Cir. 1974), cert. 
denied, . 421 U;8. 910 (,1975) ; United States v. Clizer, 464 
464 F.2d 121 (9th Cir.), cert. denied, 409 U.S. 1086, rehearing 
denied, 410 U.S. 948 (1973). 

136United States V. Del Toro, 513 F.2d 656 (2d Cir.), cert. 
denied, 423 U.S. 826 (1975); United States V. Cuevas, 510 
F.2d 848 (2d Cir. 1975); United States V. Lardieri, 506 F.2d 
319 (3d Cir. 1974); United States V. Gill, 490 F.2d 233 (7th 
Cir. 1973), cert. denied, 417 U.S. 968 (1974). 
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discretion in determining. the nature of a contempt 

d · d' t' 137 . a JU lca 10n; the purpose of civil contempt 15 to 

compel compliance with the court's order, and the purpose 

f .. 1 t t' t . h d' b d' 138 o crlmlna con emp lS 0 punls lS0 e lence. 

New York's statutory provisions for civil contempt 

are found in New York Judiciary Law section 753(1962), 

and New York Civil Practice Law and Rules section 2308(1965). 

The statutory provisions for criminal contempt are: New 

York Penal La~ sections 215.50 through 215.55(1972), and 

New York Judiciary Law sections 750 and 752. 

B. Distinguishing Direct and Indirect Contempts 

'165 Direct contempts are those commi t ted in the " immediate 

view and presence of the court"; indirect contempts are 

chose committed "out of court. ,,139 Traditionally, summary 

procedure is permissible when the contempt is direct. 140 

l37Lane V. Lombardozzi, 7 App. Div.2d 48, 180 N.Y.S.2d 
496 (1st Dept. 1958), aff'd, 5 N.Y.2d 1026, 158 N.E.2d 
250, 185 N.Y.S.2d 550,' cert. denied, 360 U.S. 930, 
appeal dismissed, 361 U.S. 7, cert. denied and appeal 
dismissed, 361 U.S. 10 (1959). 

138King v. Barnes, 113 N.Y. 476, 21 N.E. 182 (1889). 
Regardless of whether the contempt is civil or criminal, 
however, if there is a factual issue as to whether the 
defendant did or did not disobey the order, he is 
entitled to a hearing. Ingraham V. Maurer, 39 App. 
Div.2d 258, 334 N.Y.S.2d 19 (3d Dept. 1972). 

l39people V. Albany Coun~, 147 N.Y. 290, 41 N.E. 700 
(1895). 

140Id . See also £~uglas v. Adel, 269 N.Y. 144, 199 N.E. 
35 TI93sr:- --
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The procedural distinction between direct and indirect 

contempts is now statutory, and found in New York Judiciary 

Law section 755(1962): 

Where the offense is committed in the immediate 
view and presence of the court, or of the judge or 
referee, upon a trial or hearing, it may be 
punished summarily. For that purpose, an order 
must be made by the cQurt, judge, or referee, 
stating the facts whiGh constitute the offense and 
which bring the case within the provisions of· this 
section, and plainly and specifically prescribing 
the punishment to be inflicted therefor. Such 
order is reviewable by a proceeding under article 
seventy-eight of the civil practice law and rules. 

8. New York Civil Contem2t 

~66 The New York courts have long recognized their 

inherent power to commit a recalcitrant witness to jail· 

until he testifies as ordered. As the court in People 

ex reI. Phelps v. Fancher observed: 

Independent then of any statute authorizing 
the court. . . to commit a witness for 
refusing to answer a proper question until 
answered, that court has ample power at common 
law to order such a commitment. Such a proceeding 
is not one to punish a party as for contempt, 
but the exercise of a power necessarily conferred 
to elicit truth and to administer justice. It 
was not necessary to bring [the witness] before 
the court, and formally adjudge him to be guilty 
of a contempt, but upon his refusal to answer the 
quastion which the court adjudged to be proper, it 
might, by simple rule, have ordered him to be 
~onfined until he should answer. 141 

Great discretion is vested in the courts when punishing for 

142 a civil contempt. And, even if the court's order is 

141 4 Thomp. & C. 467, 471-72 C .;t Dept. 1874). 

l42stamen Bldg. Materials Corp. v. Gould, 79 Misc. 
2d 97, 359 N.Y,S.2d 394 (Dist. Ct. Suffolk Co'mty 
1974) • 
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erroneous, a witness is obligated to obey it (until it is 

143 
vacated or reversed) or be held in contempt. 

'167 The courts' civil contempt power is now set out in New 

York Judiciary Law section 753(1962). The relevant parts 

are: 

A. A court of record has power to punish, by 
fine and imprisonment, or either, a neglect or 
violation of duty, or other misconduct, by which 
a right or remedy of a party to a civil action or 
special proceeding, pending in the court may be 
defeated, impaired, impeded, or prejudiced, in any 
of the following cases: 

1. An attorney, counsellor, clerk, sheriff, 
coroner, or other person: in any manner duly selected 
or appointed to perform a judicial or ministerial 
service, for a misbehavior in his office or trust, 
or for a wilful neglect or violation of duty 
therein; or for disobedience of a lawful mandate 
of the court, or of a judge thereof, or of an officer 
authorized to perform the duties of such a judge. . 

5. A person subpoenaed as a witness, for 
refusing or neglecting to obey the subpoena, or to 
attend, or to be sworn, or to answer asa witness. 

In civil proceedings, the relevant civil contempt statute 

is New York Civil Practice Law and Rules section 2308(1965), 

which reads, in pertinent part, as follows: 

(a) Judicial. Failure to comply with a subpoena 
issued by a judge, clerk or officer of the court 
shall be punishable as a contempt of court. • •. 
A court may issue a warrant directing a sheriff 
to bring the witness into court. If a person 
so subpoenaed attends or is brought into court, 
but refuses without reasonable cause to be 
examined, or to answer a legal and pertinent 
question, or to produce a book, paper or other 
thing which he was directed to produce by the 
subpoena, or to subscribe his deposition after 
it has been correctly reduced to writing, the 
court may forthwith issue a warrant directed to 
the sheriff of the county where the person is, 
committing him to jail, there to remain until he 
submits to do the act which he was so required to 

143Marguiles v. Marguiles, 42 App. Div.2d 517, 344 N.Y.S. 
2d 482 (1st Dept.), appeal dismissed, 33 N.Y.2d 894, 307 
N.E.2d 562, 352 N.Y.S.2d 447 (1973). 
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do or is discharged according to law. Such a war­
rant of co~nitment shall specify particularly 
the cause of the commitment'and, if the witness 
is committed for refusing to answer a question, 
the question shall be inserted in the warrant. . 

(c) Review of proceedings. Within ninety 
days after the offender shall have been committed 
to jail he shall, if not then discharged by law, 
be brought, by the sheriff, or other officer, as 
a matter of course personally before the court 
issuing the warrant of commitment and a rev.iew of 
the proceedings shall then be held to determine 
whether the offender shall be discharged from 
commitment. At periodic intervals of not more 
than ninety days following such review, the offender, 
if not then discharged by law from such co~nitment, 
shall be brought, by the sheriff, or other 
officer, personally before the court issuing the 
warrant of commitment and further reviews of the 
proceedings shall then be held to determine whether 
he shall be discharged from commitment. The clerk 
of the court before which such review of the 
proceedings shall be held, or the judge or justice 
of such court in case there be no clerk, shall give 
reasonable notice in writing of the date, time and 
place of each such review to each party or his 
attorney who shall have appeared of record in the 
proceeding resulting in the issuance of the warrant 
of commitment, at their last known address. 

AJI of the governing detail and procedure for the contempt 

punishment comes from the Judiciary Law~ whether the 

witness's imprisonment is governed by New York Civil 

Practice Law and Rules section 2308 or by New York Judiciary 

Law section 753, periodic review of the commitment is 

assured. 144 

Whether the witness must be afforded notice and a 

hearing on his alleged contempt is governed b~i' New York 

Judiciary Law section 755(1962), set out in ,,65 above. 
------------------------------------------------~<----------------

l44The 90-day period for review commences from the date 
that all matters relating to the prior review were 
finally submitted by counsel to the court for its 
determination. People v. Rosoff, 82 Misc.2d 199, 368 
N.Y.S.2d 969 (Sup. ct. N.Y. County 1975). 
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9. New York Criminal Contempt 

A. Generally 

'169 New York's statutory scheme regarding criminal contempt 

is unique. New York Judiciary Law, sections 750 through 

752, delineates the power of the courts to pu~ish for 

criminal contempts. The offenses that constitute it are 

listed in section 750(1966). 

A. A court of record has power to punish for 
a criminal contempt, a person guilty of any of 
the following acts, and no others: 

1. Disorderly, contemptuous, or insolent 
behavior, committed during its sitting, in its 
immediate view and presence, and directly tending 
to interrupt its proceedings, or to impair the 
respect due to its authority •••. 

Wilful disobedience to its lawful mandate. 

5. Contumacious and unlawful refusal to be 
sworn as a witness; or, after being sworn to answer 
any legal and proper interrogatory .... 

C. A court not of record has only such power to 
punish for a criminal contempt as is specifically 
granted to it by statute and no other. 

Section 751 sets out the punishment. 

1. Except as provided in subdivisions (2), (3) 
and (4), punishment for a contempt, specified in 
section seven hundred and fifty, may be by fine, 
not exceeding two hundred and fifty dollars, or 
by imprisonment, not exceeding thirty days, in 
the jail of the county where the court is sitting, 
or both, in the discretion of the court .••• 145 

Section 752 provides for a review of the mandate. 

Where a person is committed for contempt, as 
prescribed in section seven hundred fifty-one6 
the particular circumstances of his offense must 
be set forth in the mandate of commitment. Such 
mandate, punishing a person summarily for a contempt 
committed in the immediate view and presence of 
the court, is reviewable by a proceeding under 
article seventy-eight of the civil practice law and 
rules. 146 

145New York Judiciary Law §751 (McKinney 1975). 

146New York Judiciary Law §752 (McKinney 1975). 
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~70 Obviously, in the context of an organized crime 

investigation, the lig~t penalty provided for criminal 

I. 

cor. tempt renders the criminal contempt sanction relatively 

ineffective. Beside criminal contempt, and the more potent 

sanction of civil contempt, New York has defined the crime 

of criminal contempt in the New York Penal Law. Section 

215.50 provides: 

A person is guilty of criminal contempt in 
the second degree when he engages in any of the 
following conduct: 

1. Disor0erly, contemptuous, or 
insolent behavior, committed during the 
sitting of a court, in its immediate view 
and presence and directly tending to interrupt 
its proceedi.ngs or to impair the respect due 
to its authority; or .••• 

3. Intentional disobedience or resistance 
to the lawful process or other mandate of a 
court except in cases involving or growing 
out of labor disputes as defined by subdivision 
two of section seven hundred fifty-three-a of 
the judiciary law; or 

4. Contumacious and unlawful refusal to be 
sworn as a witness in any court proceeding or, 
after being sworn, to answer anr legal and 
pr?per interrogatory; or .••• 47 

* * * * 
1\ person is guilty of criminal contempt in the 

first degree when he contumaciously and unlawfuly 
refuses to be Sworn as a witness before a grand 
jury, or, when after having been sworn as a witness, 
before a grand jury, he refuses to answer any 
legal and proper interrogatory. Criminal contempt 
in the first ~egree in a class E felQgy~!48 

.; .... "" 

Section 215.51 was enacted in 1970 with the intent of in-

creasing the penal ty for a wi tness' s contumacious refusal 

to testify hefore grand juries investigating organized 

147New York PGnal Law §2l5.5l (McKinney 1975). 

148New York Penal Law §215.51 (McKinney 1975). 
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crime. 149 The maximum jail sentence is now four years. 

Additionally, the in~erre1ation between the two degrees 

of the crime affords latitude in plea bargaining situations. 

~71 The question arises whether a'witncss may be 

adjudged in criminal rontempt, under the Judiciary Law, and 

also be prosecuted for the crime of criminal contempt, under 

the Penal Law, for a single instance of contumacious conduct. 

New York Penal Law section 215.55(1965) provides: 

Adjudication for criminal contempt un~er 
subdivision A of section seven hundred fl.f~y of 
the judiciary law shall not bar a prosecutl.on, 
for the crime of criminal contempt under sectl.on 
215.50 based upon the same conduct,but, upon, 
conviction thereunder, the court',l.n sent~ncl.ng 
the defendant shall take the prevl.OUS punl.shment 
into consideration. 

This section, however, does not settle the question. In 1972, 

the New York Court of Appeals held that, where the same 

evidence proved both judiciary law criminal contempt (for 

whi(~ the defendant had been punished) and the crime of 

, h whl.'ch the defendant was charged in criminal contempt (Wl.t . 

a later indictment), double jeopardy barred indictment for the 

1 t t 150 Recent decisions follow this crime of crimina con emp . 

holding. 151 When a 'strong sanction is sought, therefore, 

149see Practice Commentary to New.Yor~ Pena~ La~ §21S.5l 
(McKinney 1975). In o:r'ganized crl.me l.nvestl.gatl.ons 
immunity grants arGs.';dful. N.Y. Cri~. Pro. Law §S~.lO 
(1971) provides th*~efore, that a Wl.tness possessl.ng 
immunity may ne~ertheless be adjudged ~n con~empt 
for having contumaciously refused to gl.ve eVl.dence. See 
also Ruskin v. Detken, 32 N.Y.2d 293, 298 N.E.2d 101, 
344 N.Y.S.2d 933 (1973). 

150people v. Columbo, 31 N.Y.2d 947, 293 N.E.2d 247, 
341 N.Y.S.2d 97 (1972). 

lSlpeople v. Menna, 36 N.Y.2d 930, 335 N.E.2d 848, 373 
541 (1975)", People v. Failla, 74 Misc.2d 979, N. Y. S. 2d _ 

N. Y. • S 2d 502 (Nassau County Ct. 1973). 
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proceedings' under the penal law crime of criminal contempt 

should be begun in lieu of proceedings for judiciary law 

criminal contempt. 

~72 In general, proof of a criminal contempt must be 

established beyond a reasonable doubt. 152 The statute's 

listing of causes for which a person may be punished for 

criminal contempt is exclusive;153 disobeying the court's 

mandate must be intentional. 154 
Before a person may be 

punished for criminal contempt for refusing to testify 

before a grand jury, the prosequtor must show that the 

evidence demanded was relevant and proper;155 the relevancy, 

however, need not be conclusively established. 156 

1/73 In establishing the existence of intent in a prosecu-

tion for penal law criminal contempt, where the only evidence 

consists of the contemnor's grand jury testimony, it is 

sUfficient merely to find that the contemnor's refusal to 

152._ kt 1 
Yor 'own Centra School Dist. No. 2 v. Yorktown Con-

gress of Teachers! 42 App. Div.2d 422, 348 N.Y.S.2d 367 (2d 
Dept. 1973); Gold v. Valentine, 35 App. Div.2d 958, 318 
N.Y.S.2d 360 (2d Dept. 1970). 

l53B 'dd 'dd __ r~~ ___ o~n~v~.~B~r.~~~~o~n, 229 N.Y.452, 128 N.E. 675 (1920). 

154 
Spector v. A]~en, 281 N.Y. 251, 22 N.E.2d 360 (1939). 

See People v. Renaghan, 40 App. Div.2d 150, 338 N.Y.S.2d 
125 (1st Dept. 1972), aff'd, 33 N.Y.2d 991, 309 N.E.2d 
425 (1974), it was held that an essential ingredient of 
criminal contempt, arising out of a refusal to answer 
questions before a grand jury, is an intent to obstruct 
justice. Further, the defendant is entitled to intro­
duce evidence relative to his intent and state of mind, 
when he is prosecuted for criminal contempt. 

155 
!:..!!..Ee K09ta, 17 N.Y.2d 147, 216 N.E.2d 568, 269 N.Y.S. 

2d 393, ~~E.!~ .. .EC!niec'!, 384 U.S. 1001 (1966). 

156~d. It i~ enou~h i~ th7 evidence's bearing on the 
subJect of ~nvest~gat~on ~s susceptible to intelligent 
estimate or there is a justifiable suspicion of relation. 
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. 1 h' 157 answer was the product of ratlona c Olce. It consti-

tutes no defense to a criminal contempt prosecution that the 

refusal to testify was based on advice of counsel, on a 

good-faith belief that th~ questions were improper, or on 

the failure of the prosecutor to answer defendant's inquiries 

, 'II 158 concerning electronlC survel ance. 

B. Misbehavior 

A refusal to produce documentary evidence, when under 

subpoena to produce it, is a contempt if it is shown that 

d 't 159 the evidence is in the possession of the subpoenae w~ ness. 

A witness who refuses to testify, when clearly so ordered 

by the court,160 and informed of any in~unity he may have 

l57people v. Breindel, 73 Misc.2d 734, 342 N.Y.S.~d 428 
(Sup. Ct. New York County 1973), affld, 45 App. D~v.2? 
6910 356 N.Y.S.2d 626 (1st Dept.), affld, 35 N.Y.2d 928, 
324 N.E.2d 545, 365 N.Y.S.2d 163 (1974). 

158 Id . See also People v. Einhorn, 74 Misc.2d 958, revld, 
45 App. Div~75, 356 N.Y.S.2d 620 (1st Dept.), revld and 
remitted for consideration of the facts, 35 N.Y.2d 948, 
324 N.E.2d 551 p 365 N.Y.S.2d 171 (1974), affld mem., 47 
App. Div.2d 913,368 N.Y.S.2d 804 (1st Dept. 1975). 

159peop1e v. Gold, 210 N.Y.S.2d 202 (N.Y. County ct. 
Gen. Sess. 1959). 

160The mandate of the court, or district attorney's 
subpoena must be "clear," Spector v. Allen, 281 N.Y. 251, 
22 N.E.2d 360 (1939); People v. BaIt, 34 App. Div.2d 932, 
312 N.Y.S.2d 587 (1st Dept. 1970). There need not be formal 
direction by the grand jury foreman to answer. people v. 
Breinde1, 45 App. Div.2d 691, 356 N.Y.S.2d 626 (1st Dept. 

1973), aff'd mem., 35 N.Y.2d 928, 324 N.E.2d 545, 365 
N.Y.S.2d 163 (1974). 
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• ~I 161. t t rece l. veel , comml. ts a con emp • , 

~75 In some circumstances, even if a witness does respond to 

the question the response may constitute contempt. False 

162 testimony is not punishable as civil contempt or as 

163 criminal contempt. With respect to both civil and 

criminal contempt, however, when the testimony is so plainly 

inconsistent, manifestly contradictory, and conspicously 

unbelievable as to make it apparent from the face of the 

record itself that the witness has deliberately concealed 

the truth and has given answers which are as useless as a 

complete refusal to answer, there is contempt. l64 If the 

witness's answers must be proven false by extrinsic evidence 

th ' t 165 ere l.S no con temp . When the testimony, however, is so 

16lpeop1e v. Sparaco, 39 App. Div.2d 753, 332 N.Y.S.2d 
351 (2d Dept. 1972), aff'd, 32 N.Y.2d 652, 295 N.E.2d 653, 
342 N.Y.S.2d 854 (1973); People y. Mulligan, 29 N.Y.2d 20, 
272 N.E.2d 62, 323 N.Y.S.2d 681 (1971); Gold v. Menn~, 
25 N.Y.2d 475, 255 N.E.2d 235, 307 N.Y.S.2d 33 (1969); 
Pe9ple v. Saperstein, 2 N.Y.2d 210, 140 N.E.2d 252, 159 
N.Y.S.2d 160, cert. denied, 353 U.S. 946 (1957). 

162Fromme v. Gray, 148 N.Y. 695, 43 N.E. 215 
(1896) • 

163Finkel v. McCook, 247 App. Div. 57, 286 N.Y.S. 
755 (1st Dept.), aff'd, 271 N.Y. 636, 3 N.E.2d 460 
(1936) • 

l64people ex reI. Valenti v. McCloskey, 6 N.Y.2d 390, 
160 N.E.2d 647, 189 N.Y.S.2d 898 (1959)'. 

l65people v. Renaghan, ~.!:!E.~ note 154. As stated by the 
Appellate Division in that case at 40 APP.I Div. 2d 150, 
152, 338 N.Y.S.2d 125, 128 (1st Dept. 1972): 

Unless the record, without resort of external 
proof of falsity (emphasis supplied), 
indisputably shows the response is false 
and the clearly false testimony was given to 
obstruct the investigation of the grand jury, 
there is no basis for criminal contempt. 

The witness may, however, be convicted of perjury. 
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patently false on its face, as to be considered no testimony 

at all, it is a basis for civil or criminal contempt. 166 

'175A A grand jury witness who refuses to teg'cify ~ust be 

directed by the court to answer a proper interrogatory, before 

he may be charged with civil contempt. Formal direction to 

answer is not, however, a prerequisite to convic"tion of crimi­

nal contempt. People v. Miranda, 31 App.' Div. 2d 657, 296 

N.Y.S.2d 804 (2d Dept. 1968). Where the answer is evasive, 

a problem may arise with regard to the notice afforded the 

witness that his answer is insuff~cient. 

'75B In'People v. Cutrone, 50 App. Div. 2d 838, 376 N.Y.S.2d 

593 (2d Dept. 1975), the court held that before charges of 

criminal contempt are brought, an evasive witness must be 

warned that his answer may constitute a refusal to answer. 

The court reasoned that this pre-indictment warning is implicit 

in the court's power to compel an answer. 

'175C In People v. Didio, 60 App. Div. 2d 978, 401 N.Y.S,,,2d 

640 (4th Dept. 1978), however, the court, refused to distinguish 

between a refusal to answer (requiring no formal direction) and 

an evasive answer equi.valent to no answer at all. Thus, the 

court explicitly rejected Cutrone. Id. at 978, 401 N.Y.S.2d 

at 641. 

166people ex reI. Valenti v. McCloskey, supra note 164. 
For examples of responses which were held to be "no testi­
mony at all" and, therefore, contemptuous see: People v. 
Ianniello, 36 N.Y.2d 137, 325 N.E.2d 146, 365 N.Y.S.2d 821, 
cert. denied, 423 U.S. 831 (1975); Ruskin v. Detken, supra 
note 149: People v. Martin, 47 App. Div. 2d 883, 367 N.Y.S.2d 
8 (1st Dept. 1975), affid, 42 N.Y.2d 882, 366 N.E.2d 881, 
397 N.Y.S.2d 794 (1977); People v. Tilotta, 84 Misc.2d 170, 
375 N.Y.S.2d 965 (Sup. Ct: Kings County 1975); H61tzm~n v. 
Tobin, 78 Misc.2d 8, 358 N.Y.S.2d 94 (Sup. Ct., App. T .. 
1st Dept. 1974). 
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~75D Didio appears ~ound for two reasons. First, for an 

evasive answer to constitute criminal contempt, the answer 

must be shown to be so equivocal, evasive, and obstructive 

as to be equivalent to no answer at all. People v. Rehagha~, 

40 App. Div. 2d 150, 338 N.Y.Sl.2d 125 (1st Dept. 1972), aff'd, 

33 N.Y.2d 991, 309 N.E.2d 425 p 353 N.Y.S.2d 962 (1974); 

Ruskin v. Detken, 32 N.Y.2d 293, 298 N.E.2d 101, 344 N.Y.S.2d 

933 (.1973). The answer must be indicative of a "distinctive 

intent to both mislead and obstruct the Grand Jury." People 

v. McGrath, 86 Misc. 2d 249, 257, 380 N.Y~S.2d 976, 985 

(1976). The defendant's conduct must show "beyond any doubt 

whatever" that he refuses to testify. United ~tates v. Appel, 

211 F. 495, 495 (S.D.N.Y. 1913). The defendant is allowed 

to submit any evidence (including the lack of a i~arning) rele­

vant to his intent or state of mind at the time of his appear­

ance before the grand jury. People v. Martin, 47 App. Div. 2d 

883, 367 N.Y.S.2d 8 (1st Dept. 1975), aff'd, 42 N.Y.2d 882, 

366 N.E.2d 881, 397 N.Y.S.2d 794 (1977). The requirement of 

intent appears to render a pre-indictment warning unnecessary. 

Additionally, People v. Rappaport, 60 App. Div. 2d 565, 566 

400 N.Y.S.2d 351,352 (1st Dept. 1977), noted that warning 

for each evasive answer might well approach harassment. 

'175E Second, to charge the defendant with criminal contempt, 

the grand jury must have probable cause to believe that hla 

"contumaciously and unlawfully" refused to testify. The petit 

jury must find these elements beyond a reasonable doubt. 

~abella v. Commissioner of C6rrect]~, 413 F. Supp. 1214, 

1219 (S.D.N.Y. 1976). Ironically, Cutrone's warning, designed 
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to protect the witness, may actually allow the prosecutor to 

suggest his own determination of the factual sufficiency of 

the answers to constitute a contumacious refusal ,to answer. 

See People v. Swanson, 278 App. Div. 846, 846, 104 N.Y.S.2d 

400, 401 (2d Dept. 1951) (prejudicial error to permit counsel 

to influence jury by expressing personal belief in defendant's 

guilt). But ~ State v. Schamberg, 146 N.J. Super. 559, 

563,370 A.2d 4132,484-85 (A.D. 1977) (not prosec::utorial mis­

conduct for prosecutor to state before grand jury that he 

believed witness committed perjury). See ~lso A.B.A. Project 

ori Standards for Criminal Justice, Standards Relating to the 

Prosecution Function, § 3.5(b) (Approved Draft, 1971). The 

prosecutor's factual evaluation may encourage the grand jury 

subsequently considering the issue to issue a criminal indict­

ment. Similarly, the contempt trial jury cannot help but be 

influenced by the pros~cutor's evaluation which ~~ust appear in 

the record. Unwittingly, the Cutrone court may have extended 

the application of the criminal contempt sanction. 

C. Double Jeopardy Considerations 

.76 As discussed above in '71, a witness cannot be both punished 

for criminal contempt and then prosecuted for the crime of crimi-

167 nal contempt. 

'177 Where it is clear at the outset that the witness will 

not answer any question, and where all the questions relate 

l67
S 

. ee cases ~n notes 150 and 151. See also Capio v. Justices 
of suPreme Court, Kin~s County, 41 App. Div. 2d 335, 342 N.Y.S.2d 
100 (2d Dept. 1973), aff'd, 34 N.Y.2d 603, 310 N.E.2d 547, 354 
N.Y.S.2d 953 (1974). 
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to a"single area of inquiry," only one contempt is committed, 

no matter how many questions are asked. 168 No immunity from 

later charges of contempt is conferred, however, merely 

because the witness has served his term of imprisonment for 

contempt. 169 If the witness refuses to testify to separate 

question on separate days,170 or to questions involving sepa-

t d d ' t' . 171 ra' e an ~s ~nct transact~ons, separate contempts occur. 

D. Pisposition on Notice and Hearing 

1178 A prosecution for penal law criminal contempt, being 

for a crime, requires a trial, or guilty plea. Criminal con­

tempt under the judiciary law, however, may be punished surr~arily 

if committed in the immediate view and presence of the court. 172 

168 peo§le v. Chestnut, 26 N.Y.2d 481, 260 N.E.2d 501, 311 N.Y.S.2d 
853 (1 70); People v. Ca'\Talieri, 36 App. Div. 2d 284, 320, 320 
N.Y.S.2d 390 (1st Dept.), aff'd, 29 N.Y.2d 762, 276 N.E.2d 624, 
326 N.Y.S.~d,562 (1971), cert. denied, 406 u.s. 962 (1972); 
Second Add~t1ona1 Grand Jury of Kings County v. Cirillo, 16 App. 
Div. 2d 60S, 230 N.Y.S.2d 303, (2d Dept. 1962), affid, 12 N.Y.2d 
206,188 t,'J.E.2d 138, ~37 N .. Y.S.2d 709 (1963); Peopr-e-v. Epps, 
32 App. D1V; 2d 625, 299 N.Y.S.2d 878 (1st Dept. 1969): People 
ex reI. Var10 v. Kreuger, 58 Misc.2d 1023, 297 N.Y.S.2d 488 
(Sup. Ct. Nassau County 1969). 

169second Additional Grand Jury of Kings County v. Cirillo, 
12 N.Y.2d 206, 188 N.E.2d 138, 237 N.Y.S.2d 709 (1963). 

170people v. Matra, 42 App. Div. 2d 865, 346 N.Y.S.2d 872 
(2d Dept. 1973). 

171p 1 S ' eop e v.~erste1n, 1 App. Div. 2d 402, 150 N.Y .. S.2d 842 
(1st Dept. 1956), aff'd, 2 N.Y.2d 210,140 N.E.2d 252, 159 N.Y.S 2d 
160, cert. denied~ 353 u.s. 946 (1957); Lombardozzi, supra note i37. 

l72New York Judiciary Law § 755 (1962), see section (7) (B) supra. 
And ~ Interfaith Hospital v. People, 71 Misc.2d 910, 337'N.Y.S.2d 
358 (Sup. Ct. Queens County, Crim. T. 1972); People v. Z~eig, 32 
App. Di'\T. 2d 569,300 N.Y.S.2d 651 (2d Dept. 1969). 
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A witness's refusal to testify before a grand jury is not a 

contempt crnnrnitted in the presence of the court and, therefore, 

mandates notice and a hearing. 173 Further, where a court delays 

imposing sanctions for contempt until after the proceeding in 

which the contempt occurred, it may be inferred that there is 

no immediacy for dealing with t~e contempt; notice and hearing, 

therefore, will be required. 174 What constitutes sufficient 

notice and reasonable opportunity to defend depends on the 

'1 ' t f h 175 part1cu ar c1rcurns ances 0 eac case. 

E. Summary Dispostion 

~179 Where a witness refuses to obey a court's order (~. 

refuses to testify before grand jury while under subpoena) 

and is taken before the court and repeats his refusal (e.g. 

again refuses to answer when asked questions by the judge) 

the contempt is committed in the "immediate view and presence 

'I ' h d 176 B t ' of the court" and may be summar~ y pun1s e . u 1mme-

diate disposition is required. 177 Review of the contell~l·l:. 

is provided for in New York Civil Practice Law and Rules 

173people v. Martin, supra note 166; People v. Woodruff, 50 Misc.2d 
430,270 N.Y.S.2d 838 (Sup. ct. Dutchess County, 1966). 

174 Katz v. Murtagh, 28 N.Y.2d 234, 269 N.E.2d 816, 321 N.Y.S.2d 
104 (1971). 

175spector v. Allen, 281 N.Y. 251, 22 N.E.2d 360 (1930). And see 
People v. Sweig, ~upra note 172; People v. Martin, supra note 166, 

176Gold v. Menna, 25 N.Y.2d 475, 255 N.E.2d 235, 307 N.Y.S.2d 33 
(1969); Douglas v. Ade1, 269 N.Y. 144, 199 N.E. 35 (1935); 
Hackley v. Kelly, 24 N.Y. 74 (1861), overruled on other grounds; 
People ex reI. Lewisohn v. O'Brien, 176 N.Y. 253, 68 N.m. 353 
(1903); Waterhouse v. Celli, 71 Misc.2d 600, 336 N.Y.S.2d 960 
(Sup. Ct. Monroe County 1972); People v. KnQ.PP, 4 Misc.2d 449, 
157 N.Y.S.2d 820 (N.Y. County Ct. Gen. Sess. 1956). 

177 If the jl,ldge awaits completion of the proceeding before puniBh­
ing contempts, he must afford contemnor notice and hearing. Zols 
v. Lakritz, 74 Misc.2d 322, 344 N.Y.S.2d 626 (Sup. Ct. Queens 
County 1973). 
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section 7801(1962)e 178 

F. Disqualification o! the Judge 

When the contempt, although disruptive, is not an 

insulting attack upon the integrity of the judge, there is 

no need for disqualification of the jUdge. 179 Disqualification 

occurs when the com",empt is "of such personal character as to 

indicate virtual impossibility of de·tached evaluation. ,,180 

G. Jury Trial 

,,81 Since the maximum punishment for the crime of criminal 

contempt (New York Penal Law sections 215.50 and 215.51) is 

thirty days in jail and/or $500, no jury trial is required. l8l 

In all other circumstances, the constitutional requir.ements, 

spelled out by the Supreme Court, would be followed (see 

111136-38 above). 

178waterhouse v. Celli, supra note 176; Cahn v. 
Vario, 32 App. Div~ 2d 564, 300 N.Y.S.2d 657 
{2d Dept. 1969); People y. Epps, 21 App. Div. 
2d 650, 249 N.Y.S.2d 639 (1st Dept. 1964), 
cert. denied, 379 U.S. 940, (1964), rehearin.9, 
denied, 380 U.S. 928 (1965). 

179 Katz v. Murtagh, 28 N.Y.2d 234, 269 N.E.2d 816, 
321 N.Y.S.2d 104 (1971). 

1801d • at 239, 269 N.E.2d 816, 819, 321 N.Y.S.2d 
104-,-108. 

181Rankin v. Shanker, 23 N.Y.2d 111, 242 N.E.2d 802, 
295 N.Y.S.2d 625 (1968). 
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10. New York Perjur~ 

A. Generally 

New York's statutory scheme for perjury is organized 

into degrees of the c:lme. Perjury in the third degree, 

found in New York penal Law section 210.05(1965), covers all 

forms of perjury, whether the statement is oral or written, 

whether it is material or inunateriali it provides: 

A person is guilty of perjury in the third 
degree when he swears falsely. 

Perjury in the third degree is a class A 
misdemeanor. 

Perjury in the second degree, New York Penal Law section 

210.10(1965), applies only to written instruments; it provides: 

A person is guilty of perjury in the second 
degree when he swears false1¥ and when ~is 
false statement is (a) made ln a subscrlbed 
written instrument for which an oath is 
required by law, and (b) made with intent to 
mislead a public servant in the perfo:mance of 
his official functions, and (c) materlal to 
the action, proceeding or matter involved. 

Perjury in the second degree is a class E 
felony. 

Thl: most serious crime is perjury in the fi.rst degree, New 

York Penal Law section 210.15(1965), which requires materiality 

and that the statement be in the form of testimonYr it 

provides: 

A person is guilty of perjury in the 
first degree when he swears falsely and when 
his false statement (a) consists of testimony, 
and (b) is material to the action, proceeding 
or matter in which it is made. 

perjury in the first degree is a class D 
felony. 

Definitions of terms relating to perjury are set out in 
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New York Penal Law section 210.00(1965); they provide: 

The following definitions are applicable 
to this article: 

1. "Oath" includes an affirmation and 
every other mode authorized by law of attesting 
to the truth of that which is stated. 

2. "Swear" means to state under oath. 

3. "Testimony" means an oral statement made 
under oath in a proceeding before any court, body, 
agency, public servant or other person authorized 
by law to conduct such proceeding and to 
administer the oath or cause it to be administered. 

5. "Swear falsely." A person "swears falsely" 
when he intentionally makes a false statement 
which he does not believe to be true (a) while 
giving testimony, or (b) under oath in a 
su~scribed written instrument shall not be deemed 
complete until the instrument is delivered by its 
subscriber, or by someone acting in his behalf, to 
another person with intent that it be uttered or 
published as true. • • . 

The key term defined here is "swears falsely," which amounts 

to an overall definition of perjury. It contains the five 

basic elements which are cornmon to the three degrees of 

perjury: 

a. a statement, 

b. intentionally made, which is, 

c. false, made, 

182 d. under oath, and 

e. not believed by the maker to be true. 

The degrees of the crime of perjury are not mutually exclusive; 

the jury may find the defendant not guilty of the degree 

charged in the indictment and guilty of any degree inferior 

182Regarding the oath requirement, see People v. 
Grier, 42 App. Div. 2d 803, 346 N.Y.S.2d 422 
TId Dept. 1973). 
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183 thereto. 

~83 Perjury is not excused because of some defect in the 

. .. f .,. 184 proceed1ngs 1n Wh1Ch the alse test1mony 1S glven. 

Additionally, New York Penal Law section 210.30(1965) provides: 

It is no defense to a prosecution for perjury 
that: 

1. The defendant was not competent to make 
the false statement alleged: or -

2. The defendant mistakenly believed the 
false statement to be immaterial; or 

3. The oath was administered or taken in an 
irregular manner or that the authority or juris­
diction of the attesting officer who administered 
the oath was defective, if such defect was 
excusable under any statute or rule of law. 

B. Intent and Falsity 

1r 84 Generally, the falsity of testimony does not alone 

establi~h willfuiness;185 a perjury conviction cannot be 

based on evidence that is as consonant with fallibility of 

memory as with willful lying. 18G Testimony to a fact that 

a person has no reason to believe to be true may be perjury 

even though in fact it is true. l87 

183 3 People v. Samuels, 284 N.Y. 410, 31 N.E.2d 75 
(1940). Other sections of New York Penal Law 
relating only to perjury in written instruments 
are §§210.35, 210.40, and 210.45 (McKinney 1975). 

184 d _~~Ele v. Ward 37 App. Div. 2d 174, 323 N.Y.S.2 
31o-\Ist Dept. 1971). 

185Samuels, supra note 183. 

186 Id . See also People v. Lornbardozzi, 35 App. Div. 
2d 508, 31) N.Y.S.2d 305 (2d Dept. 1970), aff'd, 30 
N.Y.2d 677, 283 N.E.2d 609, 332 N.Y.S.2d 630 (1972). 

187 People v. Doody, 72 App. Div. 372, 76 N.Y.S. 606 
(3d Dept.), aff'd, 172 N.Y. 165, 64 N.E. 807 (1902). 
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,85 When two statements are made under oath and one is 

false, however, their inconsistency alone may prove perjury. 

New York Penal Law section 210.20(1965) defines perjury 

involving inconsistent statements: 

Where a person has made two statements under 
oath which are inconsistent to the degree that 
one of them is necessarily false, where the 
circumstances are such that each statement, if 
false, is perjuriously so, and where each statement 
was made within the jurisdiction of this state 
and within the period of the statute of limitations 
for the crime charged, the inability of the 
people to establish specifically which of the two 
statements is the false one does not preclude a 
prosecution for perjury, and such prosecution may 
be conducted as follows: 

1. The indictment or information may set forth 
the two statements and, without designating either, 
charge that one of them is false and perjuriously 
made. 

2. The falsity of one or the other of the two 
statements may be established by proof or a 
showing of their irreconcilable inconsistency. 

3. The highest negree of perjury of which the 
defendant may be convicted is determined by 
hypothetically assuming each statement to be 
false and perjurious. If under such circumstances 
p~rjury of the same degree would be established by 
the making of each statement, the defendant may be 
convicted of that degree at most. If perjury of 
different degrees would be established by the 
making of the two statements, the defendant may be 
convicted of the lesser degree at most.1 8S 

Under this section, contradictory statements presumptively 

establish the falsity of the false statement. la9 The 

188A similar statute was recently upheld against 
Fifth Amendment challenges. The Florida Supreme 
Court construed "inconsistent statements" to mean 
statements which are mutually exclusive, and 
"willfully" to mean that the statemeht was 
knowingly false when made. With this construction the 
statute's presumption of falsity, said the court, is 
constitutional. Bkown v. State, 334 So. 2d 597 (Fla. 
1'976) • 

189people v. Ashby, 8 N.Y.2d 238, 168 N.E.2d 672, 
203 N.Y.S.2d 854 (1960). 
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people, however, must establish a willful contradiction 
190 

and show that the oaths were required by law. 

c. Materiality 

,86 The materiality of the allegedly false testimony is 

an essential ingredient of perjury.19l Since the crime of 

perjury is divided into several degrees, the gravity of 

the offense (of which materiality is partly determinative) 

is an issue of fact for the jury.192 A preliminary deter-

mination is made by the judge, and the test is whether the 

statement made can influence the tribunal on the issue before 

't 193 l. . As the court in People v. Perna observed: 

Thus a statement is usually held sufficient 
to support a charge of perjury if it is material 
to any proper matter of inquiry, and if, further­
more, it is calculated and intended to bolster 
the testimony of a witness on some material point, 
or to support or attack the credibility of the 
witness, or if it is a link in a chain of circum­
stantjal evidence, or supports a conclusion or 

190people v. Lillis, 3 App. Div. 2d 44, 158 N.Y.2d 
191 (4th Dept. 1956). Additionally, the 
jurisdictional element is a limitation. An 
irreconcilable inconsistency between a statement 
sworn in a state proceeding and another sw~rn 
in a federal proceeding may ~ot be ~he basl.s for 
a charge of perjury under th~s sectl.on. People 
v. Iadarola" 85 Misc.2d 271, 377 N.Y.S.2d 431 
(Sup. Ct. N.Y. County, 1975). 

19lpeople v. Teal, 196 N.Y. 372, 89 N.E. 1086 (1909). 

192people v. Clemente, 285 App. Div. 2d 258, 136 
N.Y.S.2d 202 (1st Dept. 1954), affld, 309 N.Y. 
890, 131 N.E.2d 294 (1955); People v. Dunleavy, 
41 App. Div. 2d 717, 341 N.Y.S.2d 500 (1st Dept. 
1973) • 

193people v. Perna, 20 App. Div. 2d 323, 246 N.Y.S.2d 
920-(4th Dept. 1964). 
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opinion of the witness. A person swearing falsely 
to a material fact cannot defend himself on the 
ground that the case did not ultimately rest on 
the fact to which he swore. 194 

D. The Two-Witness Rule and the Direct Evidence Rule 

~87 The two-witness rule is a well-established rule of 

law in New York. 195 New York Penal Law section 210.50(1965) 

codifies this principle by stating that, with respect to 

the crimes defined in New York Penal Law article 210, 

the "falsity of a statement may not be established by the 

uncorroborated testimony of a single witness." This rule 

does not, how8ver, apply to prosecutions based upon 

inconsistent statements pursuant to section 210.20, supra '185. 

~88 In establishing a prima facie case of perjury, 

the government in proving falsity must at least corroborate 

the testimony of a single witness by independent corrobora­

tive circumstances, or make a prima facie case by 

196 circumstantial proof. 

194Id . at 327, 246 N.Y.S.2d at 924. 

195people v. Doody, 172 N.Y. 165, 64 N.E. 807 (1902)i 
People v: Sabella, 35 N.Y.2d 158, 316 N.E.2d 569, 
359 N.Y.S.2d 100 (1974). 

196people v. Sabella,supra note 195; People v. Fitzpatrick, 
47 App. Div. 2d 70, 364 N.Y.S.2d 190 (1st Dept. 1975), rev'd 
on other grounds, 40 N.Y.2d 44, 351 N.E.2d 675, 386 N.Y.S.2d 
28 (1976); People v. Ginsber~, 80 Misc. 2d 921, 364 N.Y.S.2d 
260 (Nassau County Ct. 1974), aff'd, 50 App. Div. 2d 804, 
375 N.Y.S.2d 855 (1975). Even the testimony and behavior of 
the defendant need not be discounted as a possible corrobor­
ative factor. People v. Deitsch, 237 N.Y. 300, 142 N.E. 670 
(1923). But circumstantial evidence that points equally to 
defendant's innocence as to his guilt may leave the testimony 
of the one witness uncorroborated and insufficient to convict. 
People v. Fellman, 42 App. Div. 2d 764, 346 N.Y.S.2d 334 (2d 
Dept. 1973). And a conviction cannot be based on evidence 
that is as consonant with fallibility of memory as with will­
ful falsification. People v. Lombardozzi, supra note 186. 
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E. Recantation 

~89 New York Penal Law section 210.25(1965) provides a 

defense to perjury: 

In any prosecution for perjury, it is an 
affirmative defense that the defendant retracted 
his false statement in the course of the proceeding 
in which it was made before such false statement 
substantially affected the proceeding and before 
it became manifest that its falsity was or would 
be exposed. 

This section codifies previous case law. 197 The defense is 

de~igned primarily to encourage witnesses to correct know-

inqly false testimony, but to disallow blame from being 

purged when th8 testimony has influenced the investigation, 

or when the witness sees that his falsehood is soon to be 

discovered anyway. 

F. Double Punishment 

'190 Exoneration of a wi tness in the proceeding in which 

the false testimony is given does not bar a perjury prosecu-

t · 198 199 lon; collateral estoppel, however, may apply. 

197p 1 . 1 
eop e v. Gll ette, 126 App. Div. 655, III N.Y.S. 

133 (1st Dept. 1900) (recantation defense); People 
v. Ezaugi, 2 N.Y.2d 439, 141 N.E.2d 580, 161 N.Y.S.2d 
75 (1957) (limitation on the defense). 

198 
Wood v. People, 59 N.Y. 117 (1874). 

199 
People v. Berger, 199 Misc. 543, 106 N.Y.S.2d 761 

(Monroe County Ct. 1950). 
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11. New Jersey Contempt: Generally 

A. statutes 

1191 Th ' 200 t' , e prlmary sec lons governl.ng con.tempt are found 

in the New Jersey Statutes and in the Rules of Court. N.J. 

Stat. Ann. sections 2A:lO-l, 10-3 i 10-5, 10-7, and 10-8 

(West 1965) provide respectively: 

200 

The power of any court of this state to 
punish for contempt shall not be construed 
to extend to any case except the: 

a. Misbehavior of any person in the actual 
presence of the court; 

b. Misbehavior of any officer of the court 
in his official transactions; and 

c. Disobedience or resistance by any court 
officer, or by any party, juror, witness or any 
person whatsoever to any lawful writ, process, 
judgment, order, of comnand of the court. 

Nothing contained in this section shall be 
deemed to affect the inherent jurisdiction of 
the superior court to punish for contempt. 

* * * * 
Every summary conviction and judgment, by 

the Superior Court in the law division or 
chancery division or by a County Court or any 
inferior court except the municipal court, for 
a contempt, shall be reviewable by the appellate 
division of the Superior Court and all convictions 
and judgments for contempt by the municipal courts 
shall be reviewable by the County Court. Such 
review shall be both upon the law and the facts 
and the court shall give such judgment as it 
shall deem to be lawful and just under all the 
circumstances of the case and shall enforce the 
same as it shall order. 

* * * * 
Any person who shall be adjudged in contempt 

of the superior court of county court by reason 

New Jersey's immunity statute makes a provision for 
contempt. If a person refuses to testify after being 
granted immunity he may be adjudged in contempt and 
committed to jail until he testifies. N.J. Stat. Ann. 
§ 2A : a 1-1 7. 3 (1973). 
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of his disobedience to a judgment, order or process 
of the court, shall, where thp contempt is 
primarily civil in nature and before he is 
discharged therefrom, pay to th~ clerk of the 
court, for the use of the state or the county, as 
the case may be, for every such contempt, a sum 
not exceeding $50 as a fine, to be imposed by 
the court, together with the costs incurred. 

* * * * 
The county courts, juvenile and domestic relations 

courts, county district courts, county traffic 
courts, criminal judicial district courts, municipal 
courts and park police courts in this state shall 
have full power to punish for contempt in any case 
provided by section 2A:lO-l of this title. 

* * * * 
Any court may issue a warrant for the arrest of 

any person subject to puni~hment for a contempt 
pursuant to the provisions of chapter 10 of Title 
2A of the New Jersey Statutes, directed to any officer 
or person authorized by law to serve process, who 
shall be empowered to serve such warrant in any 
county of this state and to produce the person 
subject to punishment for contempt as herein 
provided before the judge of such court issuing 
said warrant. 

Rules 1:10-1 to 1:10-4 of the New Jersey Rules of Court 

(1969) provide respectively: 

contempt in the actual presence of a judge 
may be adjudged summarily by the judge without 
notice or order to show cause. The order of 
contempt shall recite the facts and contain a 
certification by the judge that he saw or heard 
the conduct constituting .the contempt. 

* * * * 
Every other summary proceeding to punish for 

contempt shall be on notice and instituted only 
by the court,upon an order for arrest or an 
order to show cause specifying the acts or 
omissions alleged to have been contumacious. 
The proceedings shall be captioned "In the 
Matter of Charged with contempt 
of Court." 

* * * * 
A person charged with contempt under R. 1:10-2 

shall be admitted to bail pending the hearing. 
The amount and sufficiency of bail shall be 
reviewable by a single judge of the Appellate 
Division. 
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* ... 'I< * 
A proceeding under R. 1:10-2 may be prosecuted 

on behalf of the court only by the Attorney General, 
the County Prosecutor of the county, or where the 
court for good cause designates an attorney, then 
by the attorney GO designated. Except with the 
consent of the person charged, the matter may not 
be heard by the judge allegedly offended or whose 
order was allegedly contemned. Unless there is a 
right to a trial by jury, the court in its 
discretion may try the matter without a jury. 

All New Jersey courts of record, civil and criminal, 

201 inherently possess the power to punish contempts~ 

section 2A:IO-l delimits this power. Section 2A:lO-3 

provides a safeguard to a contemnor summarily punished in 

allowing review of the contempt judgment "both upon the 

law and the facts." The "fine" provided in section 2A:IO-5 

for civil contempt, despite its penal connotation, is 

merely an imposition of costs in favor of the state to 

, d' 202 reimburse 1t for the procee 1ng. 

,92 The rules of court regarding contempt were amended 

in 1965 in response to the New Jersey Supreme Court's 

reconsideration of the contempt offense in New Jersey 

Department of Health v. Roselle;203 the rules now reflect 

the court's reasoning. There is no distinction between 

civil and criminal contempt; any contempt is the same 

offense in every case. The real distinction is between 

cases which may be dealt with sun~arily pursuant to 

Rule 1:10-1, and cases which must be prosecuted as crimes 

201 In re Merrill, 88 N.J. Eg. 261,102 A. 400 (1918). The 
court's power to punish for contempt is over court officers, 
parties, or strangers. In re Megill, 114 N.J. Eq. 604, 169 
A. 501 (1934) i See In re B'oroug·h of West Wildwood, 42 N. J . 
Super. 282, 126~2d 233 (1956): ' 

202New Jersey Department of Health v. Roselle, 3'4 N.J. 331, 
169 A.2d 153 (1961). 

203 Id • 
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pursuant to Rule 1:10-2 [then N.J. stat. Ann. section 

2A:85-1(1965)204] or disposed of on notice and hearing 

preceding a conditional commitment. 

'93 The offense may be responded to by either punitive 

or coercive measures, or both. If there has been a d~,rect 

contempt (in the judge's "actual presence"), the judge 

may punish the contemnor summarily; no notice or order to 

show cause is necessary. Any other contempt (indirect 

con tempts) may only be punished pursuant to the procedures 

specified in Rules 1:10-2 through 1:10-4. Although the term 

"summary proceeding" is used, the proceedings clearly are 

not "sununary" as that term has been used in this 

discussion and in other jurisdictions. 

B. Distinguishing Civil and Criminal Contempts 

,94 For purposes of this discussion, the distinction between 

, , 'h t t 205 civil and criminal contempt ~s 1mportant 1n tree con ex s. 

-
204 N. J . Stat. Ann. §2A:85-1. Offenses indictable at 
common law and not otherwise covered, punishable as 
misdemeanors 

Assaults, batteries, false imprisonments, affrays, 
riots, routs, unlawful assemblies, nuisances, cheats, 
deceits, and all other offenses of an indictable 
nature at common law, and not otherwise expressly 
provided for by statute, are misdemeanors .. 

Under this section contempt may be prosecuted as a crime. 
In re Buehrer, 50 N.J. 501, 236 A.2d 592 (1967); 
State v. Byrnes, 109 N.J. Super. 105, 262 A.2d 420, 
aff'd, 55 N.J. 408, 262 A.2d 408, cert. denied, 398 
U.S. 941 (1970). 

2050f course, the purpose of the punishment, punitive 
or coercive, determines whether the contempt will be 
deemed "criminal" or "civil." Roselle, supra note 
202. 
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First, the pardoning power applies to criminal contempt, but 
206 not to civil contempt. Second, the contemnor must be 

informed as to whether his contempt is civil or criminal. 207 

Third, based upon the actual sentence imposed,208 the 

maximum criminal penalty which may be imposed without a 

jury trial is six months. 209 

C. Distinguishing Direct and Indirect Contempts 

,/95 "Direct!! oontempts under Rule of Court 1:10",,1 are 

those committed "in the actual presence of a judge"; they 

may be adjudged sun~arily without notice or order to 

show cause. This procedure may be employed where the 

judge witnessed the contempt, but not where proof of the 

contempt depends on proof from persons other than the judge 

himself.
210 

All other contempts, including obstructive 

misbehavior outside the presence of the court, misbehavior 

of an officer of the court, and violation of an order of 

the court, must be prosecuted after notice and hearing 

206 
In re Caruba, 142 N.J. Eg. 358, 61 A.2d 290 

(1948); In re Borough of West Wildwood, 42 N.J. 
Super. 282, 126 A.2d 333 (1956). 

207 
New Jersey Department of Health v. Roselle, supra 

note 2.02. 

208state v. Owens, 54 N.J. 153, 254 A.2d 97 (1969), 
~ert. __ ~enied, 396 U.S. 1021 (1970). 

209 
In re Bruehrer, 50 N.J. 501, 236 A.2d 592 (1967). 

210 
Swanson v. Swanson, 8 N.J. 169, 84 A.2d 450 (1951). 
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under Rules of Court 1:10-2 through 1:10_4. 211 Whether 

direct ?r indirect, if the criminal penalty actually imposed 

is greater than six months, a jury trial will also be 

. d 212 requl.re . 

12. Civil and Criminal Contempt in New Jersey 

A. Misbehavior 

,96 In general, any conduct which is disrespectful or 

scornful of the court is contemptuous , 213 if it tends to 

obstruct the administration of justice. 214 Disorderly 

behavior that interrupts the proceedings of a judicial 

body,215 or refusal to give unprivileged answers to a grand 

211 In re Fairlawn Education Assn., 63 N.J. 112, 305 A.2d 
72, cert. denied, 414 U.S. 855 (1973); .!.!!.-l:'~ ... F'inklestein, 
112 N.J. Super. 534, 271 A.2d 916 (1970); ~n re Boyd, 
36 N.J. 285, 176' A.2d 793 (1962); In re Szczepanik, 
37 N.J. 503, 181 A.2d 772 (1962). The court's 
directive, however, disobedience of which constitutes 
contempt, must be written. In re Callan, 66 N.J, 
401, 331 A.2d 612 (1975). 

212 In re Buehrer, supra note 209. 

213 In re Callan, 122 N.J. Super. 479, 300 A.2d 868, 
aff'd,126 N.J. Super. 103, 312 A.2d 881, rev'd on 
other grounds, 66 N.J. 401, 331 A.2d 612 (1975). 

214 In re Caruba, 139 N.J. Eg. 404, 51 A.2d 446 (1947), 
aff'd, 140 N.J. Eg. 563, 55 A.2d 289, ~plication 
~ed, 142 N.J. Eg. 353, 61 A.2d 290 (sentence 
Iinposed by trial court and .affirmed on appea.l, 
is not then to be modified by trial court) /I 

cert. denied, 335 U.S. 846 (1948); State v. 
Gonzalez, 69 N.J. 397, 354 A.2d 325 (1975) (second conviction 
of contempt vacated; first conviction and sentence affirmed-­
no opinion). 

215state v. Jones, 105 N.J. Super. 493, 253 A.2d 193 (1969). 
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216 
jury when so ordered, are c0ntemptuous acts. That the 

court's order was unlawfu1 217 or that disobedience to the 

order was in ~od faith,218 are not defenses to the 

resulting contempt charge. 

~97 In New Jersey, perjury or false swearing is a contempt 

f t d b ' h d h 219 o cour an may e pun1se as suc; the falsity, 

h t b h ' 'bl 220 owever, mus e sown 1ncontrovert1 y. 

B. Double Jeopardy Considerations 

~98 Repetition of direct contempts during the course of 

a trial was recently held to support separate contempt 

offenses with separate sentences. 22l 

~99 A contempt which is also an assault may be punished 

216 S t 
ta e v. Kenny, 68 N.J. 17, 342 A.2d 189 (1975); 

In re Boyd, 36 N.J. 285, 176 A.2d 793 (1962); In 
re Schwarz, 134 N.J.L. 267, 46 A.2d 804 (1946)-.-

217 
State v. Corey, 117 N.J. Super. 296, 284 A.2d 

395 (1971), opinion adopted, 119 N.J. Super. 579, 
293 A.2d 196, cert. denied, 409 U.S. 1125 (1973); 
Dddo v. Saibin, 106 N.J. Eq. 453, 151 A. 289 
(1930); Forrest v. Price, 52 N.J. Eq. 16; 29 

A. 215 (1894). 

2H3 In re Brown, 50 N.J. 435, 236 A.2d 142 (1967). 

219 In re Caruba, supra note 214; Swanson v. Swanson, 
8 N.J. 169, 84 A.2d 450 (1951); StRte v. Il1ario, 
10 N.J. Super. 475 (1950). Recantation of the false 
timony does not purge the contempt. 

220 H , T k S ' 4 arDor an~ torage Co. v. LoMusC10, 5 N.J. 
539, 214 A.2d 1 (1965); In ie Malisse, 66 N.J. 
Super. 195, 168 A.2d 838 (1961). 

tes-

22lpurther, as long as the direct contempts are adjudged 
as such immediately, a jury trial will not be required, 
even though the sentences aggregate more than six 
months. State v. Gon~alez, 69 N.J. 397, 354 A.2d 325 
(1975) (second conviction of contempt vacated; first con­
vl.ction and sentence af:f~trmed--no opinion). 
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as both without violating double jeopardy principles. 222 

C. Disposition on Notice and Hearing 

~100 Referring to the procedures set out in Rules of Court 

10:1-2 through 10:1-4, the New Jersey Supreme Court in 

h 'd 223 In re Bue rer sa1 : 

But since the summary power lends itself 
to arbitrariness, it should be hemmed in by 
measures consistent with its mission. To that 
end, our rules embody sundry restraints. The 
judge whose order was allegedly breached may 
not hear the charge unless the defendant con­
sents; the contempt process may be instituted 
only by. the court, lest a litigant turn it to 
private gain; the defendant shall be informed 
plainly that the proceeding is penal as 
distinguished from one for the further relief of 
a litigant; the penal charge may not be tried 
with a litigant's application for further relief 
unless the defendant consents; a conviction is 
reviewable upon appeal both upon the law and 
the facts, and the appellate court shall give 
such judgment as it shall deem just. The 
presumption of innocence of course obtains, and 
the burden of the prosecution is to prove guilt 
beyond a reasonable doubt. Thus the defendant 
is ufforded all the rights of one charged with 
crime except the right to indictment and to 
trial by jury.224 

Such a "summary" conviction for contempt is not a "convic-

tion" within statutes imposing a disability or disqualifica-

tion on an individual because of a conviction for a 

, 225 cr J.me. 

222 In re Burroughs, 125 N.J. Super. 221, 310 A.2d 117 
(1973) . 

223 50 N.J. 501, 515-16, 236 A.2d 592,600 (1967). 

224 
See also ~ew Jersey Departme" ..... t of Health v. Roselle, 

34 N.J. 331, 169 A.2d 153 (1961); Essex County We1far~ 
Board v. Perkins, 133 N.J. Super. 189, 336 A.2d 16 
(1975); In re Fair Lawn Education Ass'n., 63 N .• 1, 112, 305 
A.2d 72, cert. denied, 414 u.S. 855 (1973). 

225State v. Jones, 105 N.J. Super. 493, 253 A.2d 193 
(1969) . 
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D. Summary Disposition 

tlOl In In re Bridge
226 

the court observed that for proceedings 

under Rule of Court 1:10-1, where the contempt is in 

the "actual presenca of the judge" and no notice or hearing 

is necessary for disposition of the contempt, the 

confinement must be terminable upon the contemnor's compliance 

'h h d d' b d 227 G 1 228 w~t t e or er lS0 eye . In State v. onza ez, 

however, the immediate summary procedure of Rule 10:1-1 

was not limited only to coercive, as opposed to punitive, 

punishment. The court observed: 

. . . [A] court may summarily convict and impose 
punishment for contempt, without any provision 
for notice and opportunity to be heard, provided 
that the contemptuous conduct occurred in the im­
mediate presence of the judge and was personally 
witnessed by him, and that the conduct created 
'an open threat to the orderly procedure of the 
court and such a flagrant defiance of the person 
and presence of the judge before the public' that 
if Inot instantly suppressed and punished, demor-

229 alization of the court's authority would follow.' 

Obviously, this procedure is of very limited application; 

whether it is limited to coercive punishment, however, is 

unclear. 

1/102 Summary convictions are reviewable by appeal under 

N.J. Stat. Ann. section 2A:IO-3(West 1965). 

226120 N.J. Super. 460, 295 A.2d 3 (1972), certif. denied, 
62 N.J. 80, 299 A.2d 77 (1972); cert. denied.' 62 N.J. 80, 
299 A.2d 78 (1972). 

227 
See also Essex County Welfare Board v. Perkins, 

133 N.J. Super. 189, 336 A.2d 16 (1975). 

228134 N.J. Super. 472, 341 A.2d 694 (1975). 

229Id . at 475[ 341 A.2d at 696 (1975). 
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E. Limitation on Coercive Co~~itment 

.103 The New Jersey Supreme Court recently became the 

first court to hold that civil confinement may become 

unjustified and will be discontinued when it loses its 

"coercive impact." Noting that each case must be decided 

S 'd1230 'd on its own merit, the court in Catena v. el sal 
"' 

the relevant question is "whether there is a substantial 

likelihood that continued confinement will cause (the 

witness] to change his mind and testify." Fa6tors to be 

weighed in deciding each case are age, state of health, 

and length of confinement. Catena was seventy-three years 

old, continued confinement posed a great danger to his 

heart condition, and he had been imprisoned for five years, 

steadfastly refusing to testify. Catena's confinement was 

held no longer coercive, and it was ended. 

13. New Jersey Perjury 

A. Generally 

'1104 New Jersey, like the federal system, punishes both 

perjury and false-swearing. 231 The perjury statute, in 

N. J. Stat. Ann. sect~on 2A:131-1(West 1969) provides that: 

230 Catena v. Seidl, 68 N.J. 224, 343 A.2d 744 (1975). 

231There are other statutes more specifically 
tailored to particular situatiqns~ S7e, ~., N.J. 
Stat. Ann. §2A:131-2 (West 1953) (perJury ~efore 
cOlnroissioner of another state or of the u~lted States); 
N.J. Stat. Ann. §2A:131-3 (vlest 1953) (uslng 
false oaths or depositions); N:J. S~at. A~n. §4l:3-1 
(West 1937) (partnerships--perjury In taklng oaths 
or making affidavits). 
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Any person who willfully and corruptly commits 
perjury or by any means procures or suborns any 
person to commit corrupt and willful perjury, on 
his oath, in any action, pleading, indictment, con­
troversy, matter or cause depending or which may 
depend in a court of this state, or before a 
referee or arbitrator, or in a deposition or 
examination taken or to be taken pursuant to the 
laws of this state or the rules of the supreme 
court of this state, before any public officer 
legally authorized to take the same, is guilty of 
a high misdemeanor. 

The false-swearing statute follows at New Jersey Stat. 

Ann., section 2A:13l-4(West 1969); it provides: 

Any person who willfully swears falsely in 
any judicial proceeding or before any person 
authorized by any law of this state to 
administer an oath and acting within his authority, 
is guilty of false swearing and punishable as for 
a misdemeanor. 

Further definition is provided by the next section, which 

provides: 

If a person has made contrary statements under 
oath, it shall not be necessary to allege in an 
indictment or allegation which statement is false 
but it shall be sufficient to set forth the 
contradictory statements and allege in the alterna­
tive that one or the other is false. 

Proof that both statements were made under oath 
duly administered is prima facie evidence that one 
or the other is false; and if the jury are satisfied 
from all the evidence beyond a reasonable doubt 
that one or the other is false and that such false 
statement was willful, whether made in a judicial 
proceeding or before a person authorized to 
administer an oath and acting within his authority, 
it shall be sufficient for a conviction. 

~105 The purpose of the false-swearing statute was to 

relieve the prosecution of many of the technical difficulties 

of d perjury prosecutibn. 232 False ~wearing is a lesser 

~~~~------------------------------------------------------------

232state v. Kowalczyk, 3 N.J. 51, 68 A.2d 835 (1949); 
State v. Angelo's Motor Sales, 125 N.J. Super. 200, 
310 A.2d 97 (1973), aff'd, 65 N.J. 154, 320 A.2d 
161 (1974). 
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included offense of perjury233 includes certain classifi-

cations of falsehoods not reached by perjurYn 234 and allows 

a conviction without proof of falsity. Perjury requires 

th t f 1 th d " d 235 . '] f a a orma oa was a m1n1stere wh1.e alse 

swearing does not. 

B. Intent and Falsity 

,106 Perjury is a willful assertion as to a fact, knowing 

such to be false, with the intent of misleading a court 

or jury.236 Willfulness in the use of false swearing was 

defined by the Supreme Court of New Jersey to be intentional­

ly testifying to something known to be false. 237 A statutory 

233p ' , h' , erJury 1S a 19h m1sdemeanor, punishable by ~ fine 
of not more than two thousand dollars or imprisonment 
~or not more than seven years or both. False swearing 
1S classified as a misdemeanor. A misdemeanor is 
punishable by a fine of not more than one thousand dollars 
or imprisonment for not more than three years or both. 
New Jersey Stat. Ann. §2A:85-6 (West 1952) and §2A:85-7 
(West 1952). 

234state v. Siegler, 12 N.J. 520, 97 A.2d 469 (1953). 
Under the false swearing statute, for example, one may 
prosecute false statements formally sworn to by means of 
an oath as well as solemn verification of false statements 
during various stages of judicial proceedings. State v. 
Angelo's Motor Sales, 125 N.J. Super. 200, 310 A.2d 97 
(1973); aff'd, 65 N.J. 154, 320 A.2d 161 (1974). 

235State v. Randazzo, 92 N.J. Super. 579, 224 A.2d 
341"- (1966) . 

236 Cermak v. Hertz CorE" 53 N.J. Super. 455, 147 A.2d 
800, aff'd,28 N.J. 568, 147 A.2d 795 (1959). See also 
State v. Sullivan, 24 N.J. 18, 130 A.2d 610, cert. 
denied, 355 U.S. 840 (1957). 

237 State v. Fuchs, 60 N.J. 564, 292 A.2d 10 (1972). 
See also State v. Browne, 43 N.J. 321, 204 A.2d 346 
(196~State v. Doto, 16 N.J. 397, 109 A.2d 9 
(1954), cert. denied, 349 U.s. 912 (1955). 
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definition of willfulness is now found in N. J. Stat. Ann. 

section 2A:131-7(West 1969) and applies to both crimes; it 

provides: 

"Willful" shall, for the purposes of this article, 
be understood to mean intentional and knowing the 
same to be false. 

~107 Falsity must be established for perjury, but not for 

false swearing. 

C. Materiality 

~108 Even though never a requirement for a false swearing 

conviction, traditionally the allegedly false statement 

. 1 b . 238 had to be materla to e perJury. Under N. J. Stat. Ann. 

section 2A:131-6(West 1969) materiality is no longer 

required; it provides: 

Corroboration or proof by more than I witness 
to establish the falsity of testimony or statements 
under oath is not required in prosecutions under 
this article. It shall not be necessary to prove, 
to sustain a charge under this article, that the 
oath or matter sworn to was material, or, if before 
a judicial tribunal, that the tribunal had juris­
diction. 

D. Two-Witness and Direct Evidence Rules 

239 
~109 Although once required by the case law, these rules 

240 were often ignored or evaded. N.J. Stat. Anll. section 

238state v. Ellenstein, 121 N.J.L. 304, 2 A.2d 454 
(19~-" Ma.teriality was a question of law. State 
v. Lupton, 102 N.J.L. 530,133 A. 861 (1926). 

239state v. Camporale, 16 N.J. 373, 108 A.2d 841 (1954). 

240see State v. Siegler, 12 N.J. 52G, 97 A.2d 469 
(1953); State v. Haines, 18 N.J. 550, 115 A.2i{' 
24 (1955); State ~. Cattaneo, 123 N.J. Super. 
167, 302 !-i.2d 138 (1973) ~ 
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2A:13l-6, above, abrogates these rules as to perjury and 

false swearing prosecutions. 

E~ Recantation 

~110 Recantation of perjury or false swearing neither 

neutralizes the false testimony nor exculpates the witness 

of the crime. 24l 

F. Separate Perjuries 

~lll Acquittal of the substantive crime does not necessarily 

preclude subsequent prosecution for perjury.242 

G. Subornation 

~ll2 To establish this crime the government must show that 

the defendant requested the individual .t.o swear falsely and 

that the individual in fact did so.243 

24lstate v. Kowalczyk, 3 N.J. 51, 68 A.2d 835 (1949); 
In re Foster, 60 N.J. 134, 286 A.2d 508 (1972). 
When the prosecutor is told, however, that the 
witness intends to recant, he may have a duty to 
advise the witness of his privilege against 
self-incrimination. State v. Williams, 112 N.J. 
Super. 563, 272 A.2a 294 (1970), affld, 59 N.J. 
493, 284 A.2d 172 (1971). 

242see State v. Redinger, 64 N.J. 41, 312 A.2d 129 
(1973). 

243state v. Clawans, 38 N.J. 162, 183 A.2d 77 (1962). 
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14. Massachusetts Conte~pt 

A. Generally 

,/113 Massachusetts does not have a general contempt stat-

t 244 b t h ' 245 d' t ' 246 u e, ute super10r courts, 1S r1ct courts, 

247 and courts of chancery possess inherent power to 

pUllish for contempt. 

B. Distinguishing Civil and Criminal Contempts 

1/114 Under Massachusetts case law the purpose of the 

punishment for contempt fixes its nature as either civil 

or criminal; civil contempt is remedial and its punish-

244The;e are, however, contempt statutes for particular 
proceedings. See, ~., Nass. Gen. Laws Ann. ch. 220, 
§13A (1974) (regarding labor disputes); Mass. 
Constitution pt. 2, ch. 1, §3, arts. 10, 11 (1967) 
(power of House of Representatives, Senate and 
Governor to punish for contempt): Mt'\ss. Gen. Laws 
Ann. ch .. 30A, §12 (5) (1954) (contempt before 
certain state agencies); Mass. Gen. Laws Ann. 
ch. 233, §8-l1 (1974) (contempt, bafore specified 
town officials); Mass. Gen. Laws Ann. ch. 233, 
§5 (1974) (contempt of court-appointed master or 
auditor); Mass. Rules of Civil Procedure §37 
(1974) (refusal to honor a court-ordered deposition or 
to answer a question in such 'a deposition). 

245 Walton Lunch Co. v. Kearney, 236 Mass. 310, 128 
N.E. 429 (1920); Horne Investment Co. v. Iovieno, 
246 Mass. 346,141 N.E. 78 (1923); Silverton v. 
Commonwealth, 314 Mass. 52, 49 N.E.2d 439 (1943); 
New England Novelty Co. Inc. v. Sandberg, 315 Mass. 
739, 54 N.E.2d 915, cert. denied, 323 U.S. 740, 
rehearing denied, 323 u.s. 815 (1944). 

246si1verton v. Commonwealth, 314 Mass. 52, 49 
N.E.2d 439 (1943). And see Mass. Gen. Laws Ann. 
ch. 218, §4 (19J.6). 

247Root v. Mac Donald, 260 Mass. 344, 157 N.E. 684 
(1927). 
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ment is contingent, while a~iminal contempt is punitive 

and its punishment is unconditional and fixed. 248 Good 

faith is not a defense to a contempt charge, civil or 

criminal. 249 

~115 The only important procedural consequence turning on 

the distinction between civil and criminal contempt is the 

method of review of the contempt. Judgments of criminal 

contempt are reviewed by writ of error 250 while appeal is 

the proper remedy for r~view of adjudication of civil 

contempt. 251 

248 
Sodones v. Sodones, 74 Adv. Sheets 1303, 314 N.E.2d 

906 (1974). And see In re De Dau1iner, 360 Mass. 769, 
279 N.E.2d 287 (1971); B1ackenburg v. -Commonwealth, 
260 Mass. 369, 157 N.E. 693 (1927), cert. denied, 
283 U.S. 819 (1930); Root v. Mac Donald, 260 Mass. 
344, 157 N.E. 684 (1927); Hurley v. Commonwealth, 
188 Mass. 443, 74 N.E. 677 (190S). 

249 , _ 
Un1ted Factory Outlet, Inc. v. Jay's Stores, Inc., 

361 Mass. 35, 278 N.E.2d 716 (1972). Inability to 
comply with the courtts order, however, though a 
defense to civil contempt, Milano v. Hingham 
Sportswear Co., Inc., 74 Adv. Sheets 2121, 318 
N.E.2d 827 (1974); is no defense to criminal 
contempt, In re Cartwright, 114 Mass. 230 ~1873). 
Furthermore, criminal contempts will survive 
reversal of the decree which was disobeyed. 
Town of Stow v. Marinelli, 352 Mass. 738, 227 
N.E.2d 708 (1967). 

250 Hansen v. Commonwealth, 344 Mass. 214, 181 N.E.2d 
843 (1962); New England Novelty Co. v. Sandberg, supra 
note 245; In re Opinion of the Justices, 301 Mass. 615, 
17 N.E.2d 906 (1938). 

251N , k 1C erson v. Dowd, 342 Mass. 462, 174 N.E.2d 346 
(1961); Co~nonwealth v. McHugh, 326 Mass. 249, 93 N.E. 
2d 751 (1950); Godard v. Babson-Dow Mfg. Co., 319 Mass. 
345, 65 N.E.2d 555 (1946). Under Mass. Gen. Laws Ann. 
ch~ 233, §20H (1970) the government can appeal the 
fa11ure of the court to find contempt i~ cases 
dealing with immunized witnesses. 
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C. Distinguishing Direct and Indirect Con!empts 

,,116 For purposes of determining whether summary procedure 

is allowed or whether notice and hearing are required, the 

distinction between direct and indirect con tempts is 

decisive. Direct contempts, those committed in the 

"court's presence," are punishable summarily.252 In a 

1971 case where the witness was summarily convicted of 

criminal contempt for refusals to testify before a grand 

jury, after the refusals were repeated to the judge, the 

Supreme Judicial Court, not following the federal rule, 

characterized the contempt as direct and upheld the 

't' 253 summary conV1C lone In the case of a direct contempt, 

the trial judge may rest on his judicial knowledge of the 

facts constituting the contempt,254 but it is advisable for 

the judgp to set forth the acts constituting contempt in 

the contempt order. 255 

,,117 In a prosecution for contempt not committed in the 

court's presence, the witness must be given notice of the 

charges against him and an opportunity to be heard.
256 

252J ' k oyce v. H1C ~, 337 Mass. 118, 147 N.E.2d 187 (1958); 
Blankenburg v. Commonwealth, 272 Mass. 25, 172 N.E. 209, 
cert. denied, 283 u.s. 819 (1930); Silverton v. Common­
wealth, 314 Mass. 52, 49 N.E.2d 439 (1943). 

253 In re De S I' 36 ... -.---=-_~.;::...:.a:..:u::..:::...l=-n:.:.:::e..::..r, 0 Mass. 769, 279 N. E. 2d 287 
(1971). 

254 
B~ankenburg v. Commonwealth, supra note 252. 

255 Albano v. Commonwealth, 315 Mass. 531, 53 N.E.2d 
690 (1944); Silverton v. Commonwealth, supra ncte 
252. 

256 Meranto v. Meranto, 75 Adv. Sheets 227, 323 N.E.2d 
723 (1975); Garabedian v. Commonwealth, 336 ,Mass. 119, 
142 N.E.2d 777 (1957); Woodbury v. Commonwealth, 295 
Mass. 316, 3 N.E.2d 779 (1936). 
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,118 For criminal contempts where the actual sentence 

imposed is over six months the federal constitutional rule 

requires a jury trial. 257 

D. Double Jeopardy Considerations 

'119 Orily one penalty may be imposed for contempt when 

separate questions are designed to establish a single 

fact, or relate to only a single subject of inquiry.258 

But if the witness makes no effort to define his area of 

refusal and each question seeks to elicit new facts, re­

peated.refusals to answer constitute separate contempts 

259 of court. If the same act constitutes a ~ontempt and 

a criminal offense double jeopardy does not automatically 

bar bringing both proceedings.260 

E. Misbehdvior 

,,120 Noncompliance with an order of the court constitutes 

contempt. 261 I M h n assac usetts, perjury, if suffici· ';.1. to 

be an "obstruction of justice," can constitute contempt.26~ 

257c d' , o lSPOtl v. Pennsylvania, 418 U.S. 506 (1974). 

258
I n re De Sauliner, supra note 253. 

259 Id • 

260 New England Novelty Co. v. Sandberg, 315 Mass. 739, 
54 ~.E.2d 915, cert. denied, 323 U.S. 740, rehearing 
denled, 323 u.S. 815 (1944). 

261c ' , ommlSSloner of Banks v. Tremont Trust Co., 267 
Mass. 331,166 N.E.2d 848 (1929). 

262 
Blankenburg v. Commonwealth, 260 Mass. 369, 157 N.E . 

693 (1927), aff'd 272 Mass. 2~, 172 N.E. 209, cert. 
denied, 283 U.S. 819 (19'30). 
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F. Disqualification of Judge 

~12l A witness accused of an indirect contempt may under 

Mass. Gen. Laws Ann. ch. 220, §13b(1935) file for with-

drawal of the presiding judge whose person or conduct was 

the object of the contempt, thus reSUlting in possible 

prejudice. This statute provides: 

The defendant in any proceeding for contempt 
of court in such a case may file with the court 
a demand for the retirement of the justice sitting 
in such case, if the contempt arises from an 
attack upon the character or conduct of such jus­
tice and the attack occurred elsewhere than in 
the presence of the court or so near thereto as 
to interfere directly with the administration of 
justice. Upon the filing of any such demand, 
prior to the hearing in the contempt proceeding, 
the justice shall thereupon proceed no further, 
but another justice shall be assigned by the 
chief justice of the court. 

15. Massachusetts Perjury 

A. Generally 

~122 Perjury is defined in Mass. Gen. Laws Ann. ch.268, 

section 1(1920) as follows: 

Whoever, being lawfully required to depose 
the truth in a judicial proceeding or in a 
proceeding in a course of justice, wilfULly 
swears or affirms falsely in a matter material 
to the issue or point in question, or whoever, 
being required by law to take an oath or 
affirmation, wilfully swears or affirms falsely 
in a matter relative to which such oath or af­
firmation is required, shall be guilty of perjury. 
Whoever commits perjury on the trial of an 
indictment for a capital crime shall be punished 
by imprisonment in the state prison for life or 
for any term of years, and whoever commits perjury 
in any other case shall be punished by imprison­
ment in the state prison for not more than twenty 
years or by a fine of not more than one 
thousand dollars or by imprisonment in jail for 
not more than two and one half years, or by both 
such fine and imprisonment in jail. 
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The first sentence defines two classes of perjury. The 

first part of the first sentence defines perjury committed 

in a judicial or ancillary proceeding, or committed in. a 

proceeding in the course of justice, ~ an adjudicatory 

proceeding before some administrative officer or age~cy 

other than a court~ The second part of the first sentence, 

which requires neither a judicial nor ajjudicatory 

proceeding, defines perjury as the making of false state­

ments under oath where there was statutory or other legal 

justification for the requiring of an oath in the particular 

circumstances. 263 

~123 Under the first part, perjury in a judicial proceeding 

occurs whenever one willfully sWears or affirms falsely in 

a matter material to the issue or point in question. 264 

~124 Under the second part, all willfully false and 

relevant statements under oath, where the oath reasonably 

should be regarded as required by law, are defined as 

perjury~265 In this regard, perjury has been found to exist 

before the State Crime commission,266 which had the statu­

tory authority to require testimony under oath; before 

the Conunissioner of the Department of Public Works,267 

263 Commonwealth v. Giles, 350 Mass. 102, 213 N.E.2d 476 
(1966) . 

264Commonwealth v. Geromini, 357 Mass. 61, 255 N.E.2d 
737 (l970). 

265 Commonwealth v. Giles, supra note 263. 

267 Commonwealth v. Bessette, 345 Mass. 358, 187 N.E.2d 
810 (1963). 
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who had the power to administer oaths ift removal hearings; 

and before a bail commissioner. 268 

B. Intent and Falsity 

~125 In Massachusetts, knowledge that the testimony is 

false may be inferred from the falsity of the statement 

itself if considered in relation to the facts relating to 

the witness's opportunity to have knowledge. 269 If the 

jury concludes that the witness believed his statement 

to be true, however, perjury is not shown. 270 A party 

is 'lot to be convicted of perjury because, in the opinion 

of the jury, he has no reasonable cause for the opinion 

he expressed. 271 Thus, where a witness relates untrue 

facts in his testimony, but they are derived from a source 

that he has no reason to doubt, his testimony is not 

intentionally untrue. 272 Where the answer is susceptible 

of a.reasonably ascertainable meaning, a conviction for 

perjury requires proof beyond a reasonable doubt as to the 

intentional falsity of the answer. 273 

----------------------.,. .. -
268Commonwealth v. Sargent, 129 Mass. 115 (1880}. The 
definition is also broad enough to include perjury in 
hearings before legislative and investigative bodies. 
Commonwealth v. Gil,es, 350 Mass. 102, 108, 213 N. E. 2d 
476, 481 (1966). 

269 Commonwealth v. Giles, supra note 268. 

270Id • 

271 Commonwealth v. Br~~, 71 Mass. 78, 79 (1855). 

272 Commonwealth v. Geromini, 357 Mass. 61, 255 N.E. 
2d 737 (1970). 

273 Commonwealth v. Giles, supra note 268. 
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C. Materiality 

~126 A false answer, to be perjurious, must be material to 

t d ' ,,274 -, 'h h h a rna ter un er 1nvest1gat10n. Toe test 1S w et er t e 
275 

testimony could have influ.enced the final outcome. 

M t '1' t' t' f 1 276 a er1a 1 y 1S a ques 10n 0 aWe 

D. Two-Witness and Direct Evidence Rules 

,,127 In 1848 in Commonwealthv. parker,277 Massachusetts 

adopted the traditional two-w1tness rule. Dicta in that 

case, however, suggest the possibility that documentary 

evidence be of such a character as to overcome the oath 

of the defendant and his presumption of innocence.
278 

E. Recantation 

~128 Recantation is not a defense to a charge of perjury. 

But any testimony given by the defendant, subsequent to 

the perjurious testimony and which tends to qualify it, 

must be taken into consideration. If the subsequent 

274Commonwealth v. Louis Construction Co., 343 Mass. 
600, 180 N.E.2d 83 (1962). 

275 Commonwealth v. Giles, 350 Mass. 102, 213 N.E.2d 
476 (1966). In Commonwealth v. Grant, 116 Mass. 17 
(1874), it was held perjury to swear falsely to any 
"material circumstances" which tend to prove or disprove 
a fact. See also Commonwealth v. Baron, 356 Mass. 362, 
252 N.E.2d 220 (1969). 

276Commonwealth v. Giles, supra note 275; Commonwealth 
v. Hollander, 200 Mass. 73, 85 N.E. 844 (1908). 

277 56 Mass. {2 Cush.) 212. 

278 Id • at 223. 

G.92 1 



testimony indicates that no falsity was intended, the 

original testimony is not an intentionally false statement. 279 

F. Subornation and Related Matters 

~129 The following sections, related to the general perjury 

statute, may be useful. 

No written statement required by law shall be 
required to be verified by oath or affirmation 
before a magistrate if it contains or is verified 
by a written declaration that it is made under 
the penalties of perjury. Who€.lTer signs and 
issues such a written statement containing or 
verified by such a written declaration shall be 
guilty of perjury and subject to the penalties 
thereof if such statement is wilfully false in a 
material matter.280 

* * * * 

Whoever is guilty of subornatiqn of perjury, 
by procuring another pe:cson to commit perjury ~ 
shall be punished as for perjury.28l 

* * * * 
Whoever attempts to incite or procure another 

person to commit perjury, although no perjury is 
committed, shall be punished by imprisonment in 
the state prison for not more than five years or 
in jail for not more than one year. 282 

279commonwealth v. Geromini, 357 Mass. 61, 255 N.~. 
2d 737 (1970). In that case the subsequent testimony 
indicated that the defendant, in giving the original testi­
mony as to a fact, had no personal recollection as to the 
fact but was relying on a written record. He had no 
·reason to think the record was inaccurate at the time, 
but it turned out to be inaccurateu No intentional 
falsity was shown. 

280Mass • Gen~ Laws Ann. ch. 268, §lA (1947) (verifying 
certain written statements by written declaration instead 
of by oath). 

281 Mass.' Gen. Laws Ann. ch. 268, §2 (1812) (subornation 
of perjury). 

282Mass . Gen. Laws Ann. ch. 268, §3 (1812) (inciting to 
perjury) • 
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If it appears to a court of record that a 
part~ or a witness who has been legally sworn and 
exam~ned~ or has made an affidavit l in any pro­
ceed~ng 1n a court or course of justice has 
s,? testified as to create a reasonable presurnp­
t10n that he has committed perjury therein, the 
c,?urt may for~hwith commit him or may require 
h1m to recogn1ze with sureties for his appearance 
to answer to an indictment for perjury; and 
thereupon the witnesses to establish such per-
jury may, if present, be bound over to the superior 
court, ~pd notice rif the proceedings shall forth­
with b~~iven to the district attorney.283 

16. Florida Contempt 

A. Generally 

'1130 Florida courts possess inherent power to punish for contempt.284 

The Florida legislature has recognized this authority and restated 

it in statutory form. 2,95 The Florida 9 tatute provides that" [e] very 

court may punish contempts against it whether such contempts be 

direct, indirect or construct;ve, [286] and ;n any .... .... such proceeding 

the court shall proceed to hear and determine all questions of 

law and fact.,,287 

283 
Mass. Gen. Laws Ann. ch. 268, § 4 (1812) (commitment on 

presumption of perjury). 

284 
In re H?yes, 72 Fla. 558, 73 So. 362 (1916); Ex parte Earman, 

85 Fla. 297 v 95 So. 755, 31 A.L.R. 1226 (1923). 

285", 
~, Fla. Rev. Gen. St. § 2534 (1920). 

286 Florida law uses "constructive" as a synonym for "indirect." 

287 
Fla. Stat. Ann. § 38.22 (West 1974). The Court's competence 

to try issues of fact does not extend to criminal contempt cases 
where the sentence exceeds six months. Aaron v. State, 345 So. 
2d 641 (Fla. 1977), cert. denied, 98 S. Ct. 208 (1977). Other 
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B. Distinguishing Civil and Criminal Contempts 

'1131 The courts distinguish along familiar common-law lines be­

tween civil and criminal contempt. 288 The distinction lies not 

in the nature of the conduct constituting contempt, but in the 

purpose for which the court punishes contumacious conduct. Crimi­

nal .contempt vindicates the authority of the court or punishes 

conduct off~nsive to the public in violation of an order of the 

court. Civil contempt exists solely to coerce action or non­

action' by a party.289 The litmus test for determining the pur­

pose of a proceeding is the sentence imposed. If the contemnor 

.is imprisoned unconditionally, the order is presumed to have 
~ . 

deterrence as its. purpose, and it may be characterized as "crimi­

nal." Incarceration conditioned upon compliance with a court order 

indicates "civil" contempt. 290 

287 . (continued) 

s~atutory provisions more specific in nature include Fla. Stat. 
Ann. § 900.04 (West 1973~ (empowering criminal courts t~ punish 
for contempt); Fla. R. C1V. P. 1.510 (g) (West 1967) (authorizing 
order of contempt for affidavits made in bad faith pursuant to 
motion for summary judgment). 

288 
Ex parte 'Earman, supra note 284; Demetree v. State 89 So. 2d 

498 (Fla. 1956); Theide v. State, 189 So. 2d 490 (Fla. Dist. Ct. 
App. 1966); Martinez v. State, 339 ~o. ld 1133 (Fla. Dist. Ct. 
App. 1976), aff'd 346 So. 2d 68 (Fla. 1977). 

289p I' I' 
~u~g~1~e~s~e~v~.~p~u~g~1~e~s~e, 347 So. 2d 422 (Fla. 1977). 

290I, T' 328 ' n re .1erney, So. 2d 40 (Fla. D1St. Ct. App. 1976); see 
!!!£ Pug11ese, supra note 2H9 (the Supreme Court of Florida held 
that u~con~itional impriso~ment was fo: criminal contempt despite 
the tr1al Judge's declarat10n that "th1S is an order of punish­
ment for civil contempt"). 
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I C. Distinguishing Direct and Indirect Contempt& 

'1132 Direct contempt is an insult committed before a presiding 

judge, or an interference with the lawful authority of the court 

so as to interrupt or hinder judicial proceedings. Where a 

contumacious act is committed outside the presence of the court, 

291 it constitutes indirect contempt. 

D. Procedure 

'1133 Characterizations of contemptuous c0~duct as direct or 

indirect, and as civil or criminal, have far-reaching consequences. 

Statutory law governs all criminal contempt proceedings. Florida 

Rule of Criminal Procedure 3.830 states the operative rule for 

direct criminal contempt: 

A criminal contempt may be punished snromarily if 
the court saw or heard the conduct constituting 
the contempt committed in the actual presence of 
the court. The judgment of guilt of contempt 
shall include a recital of those facts upon which 
the adjudication of guilt is based. Prior to the 
adjudication of guilt the judge shall inform the 
defendant of the accusation against him and in­
quire as to whether he has any cause to show why 
he should not be adjudged guilty of contempt by 
the court and sentenced therefor. The defendant 
shall be given the opportunity to present evidence 
of excusing or mitigating cirucmstances., The 
judgment shall be signed by the ju~ge and entered 
of record. Sentence shall be pronounced in open 
court. 

Appellate courts have taken se.rious1y the procedural requirements 

of Rule 3.830. Contempt judgments have been vacated for failure 

to comply generally with the ru1e292 and for non-compliance with 

291rn re SLT, 180 So. 2d 374 (Fla. Dist. Ct. App. 1965); Sharp 
v. Sharp, 209 So. 2d 245 (Fla. Dist. Ct. App. 1968). 

292Mathis v. Stat.e, 317 So. 2d 778 (Fla. Dist. Ct. App. 1975); 
Ledlow v. State, 346 So. 2d 609 (Fla. Dist. Ct. App. 1977). 
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one or more of its specific safeguards. 293 

'1134 Rule 3.840, which governs indirect criminal contempt, pro-

vides: 

(a) Indirect (Constructive) Criminal Contempt. 
A criminal contempt except as provided in the 
proceeding subs,ection concerning direct contempts, 
shall be prosecuted in the following manner: 

(1) Order to Show Cause. The judge, of his 
own motion or upon affidavit of any person 
having knowledge of t:he facts, may issue and 
sign an order directed to the defendant, stat­
ing the essential facts constituting the crimi­
nal contempt charged and requiring him to appear 
before the court to show cause why he should 
not be held in contempt of court. The order 
shall specify the time and place of the hear­
ing, with a reasonable time allowed for prep­
aration of the defense after service of the 
order on the defendant. 
(2) Motions; Answer. The defendant's person­
ally or by counsel, may move to dismiss the 
order to show cause, move for a statement of 
particulars or answer such order by way of ex­
planation or def~nse. All motions and the 
answer shall be in writing unless specified 
otherwise by the judge. A defendant" s omis­
sion to file motions or answer shall not be 
deemed as an admission of guilt of the contempt 
charged. 
(3) Order of Arrest; Bail. The judge may issue 
an order of arrest of the defendant if the judge 
has reason to believe the defendant shall be 
admitted to bail in the manner provided by law 
in criminal cases. 
(4) Arraignment; Hearing. The defendant may 
be arraiqned at the time of the hearing, or 
prior thereto, upon his request. A hearing 
to determine the guilt or innocence of the 
defendant shall follow a plea of not guilty. 
The judge may conduct a hearing without assis­
tance of counselor may be assisted by the 
prosecuting attorney or by an attorney appointed 
for that purpose. The defendant is entitled 
to be represented by counsel, have compulsory 
?rocess for the attendance of witnesses, and 

293Krathen v. State, 310 So. 2d,38l (Fla. Dist. Ct. App. 1975); 
Jacobs v. State, 327 So. 2d 896 (Fla. Dist. Ct. App. 1976); 
Simkovitz v. State, 340 So. 2d 959 (Fla. Dist. Ct. App. 1976), 
all were vacated for failure to inform contemnor of the accusa­
tion against him and for failure to provide an opportunity to 
present evidence. See also Duncan v. State, 349 So. 2d 723 
(Fla. Dist. ct. App:-r9~(overturned for failure to recite 
facts). But see Saunders v. State, 319 So. 2d 118 (Fla. Dist. 
Ct. App. 1975)("step-by-'step recitation of each provision of 
the procedural rule is not requisite on the trial judge; the 
record when taken in its totality is the scale upon which 
fundamental rights are weighed"). 
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all issues of law and fact shall be heard and 
determined by the judge. 294 

(5) Disqualification of Judge. If the con­
tempt charged involves disrespe~t to or criti­
cism of a judge, he shall disqualify himself 
from presiding at the hearing. Another judge 
shall be designated by the Chief Justice of 
the Supreme Court. 
(6) Verdict; Judgment. At the conclusion of 
the hearing, the judge shall sign and enter 
of record a judgment of guilty or not guilty. 
There should be included in a judgment of guilty 
a recital of the facts constituting the con­
t.empt of which the defendant has been found 
and adjUdicated guilty. 
(7) The Sentence; Indirect Contempt. Prior 
to the pronouncement of sentence,. the judge 
shall inform the defendant of the accusation 
and judgment against him and inquire as to 
whether he has any cause to show why sentence 
should not be pronounced. The defendant shall 
be afforded the opportunity to present evidence 
of mitigating circumstances. The sentence shall 
be pronounced in oRen court and in the presence 
of the defendant.2~5 

'1135 Civil contempt proceedings are contr.o.;p,ed by case law. Due 

process requires that the accused be advised of the charges against 

him and accorded an opportunity to defend himself. The bu:r.den 

of proof is upon the party bringing the charge to show by a pre-

d f h . d h h . 1 . 296 Wh pon erance 0 t.e ev~ en,ce t at t ere was a v~o at10n. ere 

disobedience to a court order is involved, the trial judge must 

make an affirmative finding that either (1) the accused presently 

has the ability to comply with the order but refuses to do so, 

294This provision is subject to the same limitation as described 
in note 287 supra. 

295Fl , a. R. Crim. P. 3.840 (West 1975). 

296 
In re SLT, 180 So. 2d 374 (Fla. Dist. Ct. App. 1965); Martin 

V. state, 194 So. 2d 8 (Fla. Dist. Ct. App. 1967). 
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or (2) that the accused presently has the ability to comply, but 

divested himself of that ability through his fault or neglect 

designed to frustrate the intent and purpose of the order.
297 

Appeal from a judgment for civi~ contempt is interlocutory and 

. d f . d t 298 should be made within s1xty ays 0 JU gmen • 

E. Misbehavior 

,,136 Contempt is defined by statute as "a refusal to obey any 

legal order, ma:ndate or decree made or, given by any judge .•• 

relative to any business of said court. 1I299 The courts, how­

ever, generally prefer a more pragmatic test for defining 

contemptuous conduct: whether the act complained of has a 

reasonable tendency to obstruct the orderly administration of 

justice. 300 Specifically, where the Rules of Civil Pr~cedure 

provide for contempt when a witness does not respond to a 

297paircloth v. Faircloth, 339 So. 2d 650 (Fla. 1976)~ Crutchfield 
v. Crutchfield, 345 So. 2d 831 (Fla e Dist. Ct. App. 1977). -" 

298Local Lodge No. 1248 of Intern. Ass'n. of Machinists v. §!. 
Regis Paper Co., 125 So. 2d 337 (Fla. Dist. Ct. App. 1960); 
In re Rasmussen's Estate, 335 So. 2d 634 (Fla. Dist. Ct. App. 
1975). 

299Fla • Stat. Ann. § 38.23 (West 1975). 

300BaUmgartner v. Joughin, 105 Fla. 335, 141 So. 185 (1932), 
rehearing denied and affirmed, 107 Fla. 858, 143 So. 436 (1932) ~ 
Harper v. 'State, 217 So. 2d 684 (Fla. 1969); Sandstrom v. State, 
309 So. 2d 17 (Fla. Dist. Ct. App. 1975). 
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sub,poen$\ without adequate cause,30l the cou.rts have construed 

contempt to extend to failure to respond to a subpoena duces 
302 

tecum~ Testimony which is obviously false or evasive is 

equivalent to a refusal to testify and is punishable as con-

303 tempt, assuming that such a refusal would be s'o punishable. 

To sustain a contempt judgment) the false testimony must have 

an obstructive effect, the court must be able to take judicial 

notice of falsity, and the question must be pertinent to the 
304 issue. Mere belief or suspicion of falsity is not enough. 

Moreover, where a person immunized from prosecution feiled to 

recollect facts contained in an earlier statement upon which 

was based a narcotics prosecution~ the court considered it a 

refusal to testify that amounted to co~tempt of court. 305 Un­

authorized disclosure of grand jury proceedings is defined by 

§ 905.27 of the Florida Statu~es (West 1975) as criminal con-

tempt of court. 

30lFla • R. Civ. P. 1.510 (g) (West 1967). 

302Aron v. H~ttoe, 258 So. 2d 272 (Fla. Dist. Ct. App. 1972) 
(there was direct contempt where witnesls was visibly not pres­
ent, and summary procedure was proper). But ~ Studnick v. 
State, 341 So. 2d 808 (Fla. Dist. Ct. App. 1977) for holding 
of indirect contempt in a similar situation. 

303State ex reI. Luban v. Coleman, 138 Fla. 555, 189 So. 713 
(1939) • 

304Mitchell v. Parrish, 58 So. 2d 683 (Fla. 1952); State ex 
rel. Laramie v. Boggs, 1.51 So. 2d 456 (Fla. Dist. Ct. App. 
1963); Chavez-Ray v. Chavez-Ray, 213 So. 2d 596 (Fla. Dist. 
Ct. App. 1968) (one may be held in contempt for falsely testi­
fying even though the statute of limitations would bar prose­
cution for perjury). 

305~B~r_i~n~s~o_n __ v~. __ S~t~a~te~, 269 So. 2d 373 (Fla. Dist. Ct. App. 1972). 
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1i137 Appellate courts have ordinarily declined to review the 

lower court's characterization of particular conduct as con-

temptuous. This rule does not apply, however, when the clarity 

and definiteness of the order or decree disobeyed can be le­

gitimately questioned. In such instances, proof of contemptuous 

, t t' 'd 306 1n en 1S requ1re • 

F. Double Jeopardy Consideration~ 

,/138 A single penalty for contempt is proper where there were 

t f 1 t th t ' 307 h separa e re usa s 0 answer e same ques_10n or were a 

series of contemptuous acts were part of a single contemptuous 
308 

outburst. Both civil and criminal contempt sentences, how-

eve.r, may be imposed for the same contemptuous offense, where 

the offense comprised repeated refusals to answer the same 
, 301j' questlon. 

17. Florida Perjury 

A. Generall:Y, 

,/139 The two principL:' perjury statutes are §§ 837.02 and 

837.02.1 of Fla. Sbat. Ann. (West 1976).310 The former, per-

taining to perjury in official proceedings, reads: 

306Dep 't of Health and Rehabilitative Servs. v. State, 338 
So.2d 220 (Fla. Dist. Ct. App. 1976). 

307}n re Tierne¥, 328 So. 2d 40 (Fla. Dist. Ct. App. 1976). 

308Butler v. State, 330 So. 2d 244 (Fla. Dist. Ct. App. 1976), 
cert. denied, 429 U.S. 863 (1976). 

309 
In re Tierney, ~pra note 307. 

lOIn addition, Fla .• Stat. Ann. § S37~05 (West 1976) makes it 
a misdemeanor in t:he first degree to give false reports to a 
law enforcement officer concer'ning the alleged commission of 
any crime. Section 837.06 punishes as a misdemeanor in the 
second degree the making Qf false statements in writing with 
the intent to mislead a public servant in the performance of 
his duty • 
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(.1) Whoever makes a false statement., which he 
does not believe to be true, under oath in ~n 
official proceeding in regard to any materia~ 
matter sh~lt be guilty of a felony of the th1rd 
degree. . . . 
(2) Knowledge of the materiality of the statement 
is not an element of this crime, and the defendant's 
mistaken belief that his statement was not material 
is not a defense. 

Section 837.021, defining the crime of perjury by contradictory 

statements, provides: 

(I) Whoever, in one or more official proceedings: 
wilfully makes two or more material stat~ments 
under oath when in fact two or more of the state­
ments contradict each other is guilty of a felm"lY 
of the third degree. The proseeijtio~ may proceed 
in a single count by setting forth the willful . 
i'llaking of inconsistent stlitements under oath and 
alleging in the c3,l'i::ernative that one or more of 
them are fal~ie. 
(2) The question of whether a statement was material 
is a question of law to be determined by the ~ourt. 
(3) In any prosecution for perjury by contrad1ctory 
statements under this act, it is not necessary to 
prove which, if any, of the statements is not,true. 
(4) In any prosecution under this act for perJury 
by contradictory statements, it shall be a defense 
that the accused believed each statement to be true 
at the time he made it. 

An "official proceeding" is defined by § 837.011 Fla. Stat. Ann. 

(tlest 1976) as: 

a proceedihg heard, or which may be or is required 
to be heard, before any legislative, judicial, 
administrative, or other governmental agency or 
official authorized to take evidence under oath! 
including any referee, master in chancery, hear1ng 
examiner commissioner, notary~ or other person 
taking t~stimony or d~position in connection with 
any such proceeding. 312 

Grand jury investigations are offi.cialproceedings within this 

3l1A felony of the third degree is punishable by up to five 
years imprisonment and up to a $5,000 fine. Fla. Stat., ;,\-l'ln. 
'§.f775.082 to 775.083 (West 1976). On punishment of hab1'C ... 
aal offenders, ~ § 775.084. 

312Fla • Stat. Ann. § g37.012 (West 1976) punishes perjury 
when not in an official proceeding as a misdemeanor in the 
first degree. 
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313 statute. 

B. Intent and Falsity 

1,140 Wilfulness, defined by the Florida Supreme Court as knowl­

edg1e of falsity, 314 is an element of both § 837.02 and § 837.0,21. 

To convict for perjury in an official proceed1ng, the state 

must prove that a person making a false statement knew that it 

was false at the tirr; it was given. 3l5 

Section 837.021, however, carries with it a presumption of 

wilfulness. Individuals qharged with perjury by inconsistent 

statements may plead "good~faith, .. b~t this requires a positive 

showing on their part, either through independent evidence or 

° ' . tOt t ° 1 316 through the1r own tes 1mony a' r1a. 

Conviction under § 837.02 requires a showing of falsity. 

A showing that two statements are "mutually exclusive" suffices 

under § 837.021. 317 

313Craft v. State, 42 Fla. 567, 29 So. 418 (1900); Tindall 
v. State, 99 Fla. 1132, 128 So. 494 (1930). 

314 
Brown v. State, 334 ·So. 2d 597 (Fla. 1976). 

3l5Ha1l v. State, 136 Fla. 644, 187 So. 392 (1939); Gordon 
v. state, 104 So. 2d 524 (Fla. 1958): Wells v. State, 270 
So. 2d 391 (Fla. Dist. Ct. App. 1972), cert. denied, 414 
U.S. 1024 (1973). 

3l6Brown v. State, supra note 314. This shift of the burden 
of demonstrating non-wilfulness to the defendant has. led 
to questioning of the cons~itutionality of § 837.021. The 
statute was upheld by the Florida Supreme Court over vig­
orous dissent in Brown v. State. Nevertheless, it was sub­
sequently struck down by a lower court judge, in a decision 
which the state did not appeal. State v. Stockdale, 44 Fla. 
Supp. 191 (Cir. Ct. 1976). Note that in this respect, 
S 837.021 is unlike New York Penal Law ~ 210.20 (McKinney 
1965), di scus sed 1n ,,85, supra, which require s the peop Ie to 
establish a wilful contradiction. 

3l7Brow~v. State, supra note 314. 
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C. Mate~:iali ty 

'1141 The statutory definition of "material matter," applicable 

to both sections, is "any subject, regardless of its admissibi­

lity under the rules of evidence, which could affect the outcome 

of the proceeding." Whether a matter is material in a given 

factual situation is a matter of law. 3l8 Whether the testimony 

° 1 h t 319 is believed or not does not deprive it of its mater1a c arac er, 

° 1 h ° ° 320 nor need the facts sworn be mater1a to t e ma1n 1ssues. 

D. Two-Witness and Direct Evidence Rules 

11142 To convict of the crime of perjury in an official proceeding, 

the offense must be proved by the oaths of two witnesses, or by 

the oath of one witness, and by other independent and corroborat-

° h °t 321 ing circumstances equal in we1ght to anot er W1 ness. 

E. Recantation 

,,143 Although neither § 837.02 nor § 837.021 provides f,or recan­

tation, Florida case law traditionally permitted the retraction 

318 
Fla. Sti$t. Ann. § 837.011 (3) (West 1976). 

319 
Wells v. Stat~, supra note 315. 

320Tindall v. State, supra note 313. 

321 
Yarbrough v. State, 79 Fla. 256, 83 So. 873 (1920): Keir 

v. State, 11 So. 2d 886 (Fla. 1943): Rader v. State, 52 So. 
2d 105 (Fla. 1951): Womack v. State, 283 So. 2d 573 (Fla. 
Dist. Ct. App. 1973). 
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f f 1 d f ,322 o erroneous or a se statements as a e ense to perJury. 

Some judges, however, have read § 837.021 to abolish recanta-. 

, 323 tion as a defense to all perjury prosecut10ns. Thus, where 

a witness identified the defendant as a heroin seller, but testi-

fied the following day to the effect that her previous testimony 

was false and that she could not identify the defendan'c, she 

was amenable to a charge of perjury by contradictory state­

ments.
324 

This line of reasoning has fueled a controversy over 

the const~tutionality of § 837.021. 325 At least one court has 

held that a witness could not be held in contempt for refusing 

to testify, when the refusal was grounced in a valid fear of 

innocently contradictory previous testimony.326 

F. Separate Perjuries 

,,144 Defendant acquitted of the charge against him may still be 

, , . h' b h If 327 prosecuted for falsely swear,1ng as a w1tness 1n 1S own ea. 

:22 
Brannen v. State, 94 Fla. 656, 114 So. 429 (1927); Wolfe 

v. State, 256 So. 2d 533 (Fla. Dist. Ct. App. 1972). 

323see Brown v. State, supra note 3.14 (dissenting opinion); 
Sta~v. Stockdale,' supra note 316 (dissenting opinion). 

324Johnson v. State, 343 So. 2d 110 (Fla. Dist. Ct. App. 
1977). 

325 
See, ~., State v. Newsome, 349 So. 2d 771 (Fla. Dist. 

Ct. App. 1977) (dissenting opinion). 

326Feldman v. State, 348 So. 2d 415 (Fla. Dist. Ct. App. 1977). 

327Yarbrough v. State, supra note 321; Page v. St~te, 
130 So. 2d 304 (Fla. Dist. Ct. App. 1961). 
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