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PREFACE 

From their beginnings, juvenile courts and delinquency-related services 
have been understandably intertwined. Social control, coupled with social 
services, seems to be the American way, and when these two disparate 
objectives are directed toward children, the mixed results of success, failure, 
repression, and license will inevitably lead to heated controversy, public 
introspection and, ultimately, to social change. Children are, after all, the 
source of our posterity. 

One would expect to find, given such a condition, libraries full of credible 
research and pertinent case law specifically directed toward the propriety and 
wisdom of operating social or full-service juvenile courts. Such is not the case. 
What actually does exist can be catalogued, for the most part, into legislation, 
a handful of cases, and a fairly substantial body of literature which relies upon 
strong moral values and anecdotal situations. To be sure, there are systematic 
and intensive studies to be found, but they are few when compared to the 
volume of available literature. 

If one were to look for causes for the skimpiness of reliable references, 
they could be easily discovered. Government in general and courts in 
particular shun close scrutiny because it brings controversy in its wake. The 
safe road, therefore, is to discourage research in an effort to protect hard-won 
prerogatives. As a consequence, available studies generally concentrate upon 
a particular court or county where consent could be obtained. 

The absence of a large body of case law stems from a different cause. 
Individuals generally do not fare well when they litigate against the "system" 
which government represents, both in the area of children's services and in any 
other area as well. Most of the cases which do exist either found for the state or 
else were brought by one governmental agency against a sister agency. In the 
former instance, the few precedents should discourage reasonable people 
from litigation. In the latter case, the circumstances required for 
intragovernmentallitigation simply do not arise all that often. Therefore, the 
volume of these cases is small. 

Because of the issue, as well as the state of the art, the Academy was 
pleased to be able to undertake the research activities represented by this 
report. We were especially flattered and encouraged by the manner in which 
the opportunity arose. 

In 1978, as the result of determined efforts by a number of courageous 
people, the National Council of Juvenile and Family Court Judges and the 
National Association of Counties established ajoint committee to discuss and 
resolve, if they could, points of disagreement between them. Historically, 
these organizations had little to do with each other, each believing its interests 
to be unique. I use the term "courageous" advisedly, for many members of 
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both organizations opposed such a joint venture, preferring instead to meet 
their organizational needs through confrontation. 

Despite the opposition, the joint committee convened, found that there 
were many areas of agreement in principle, and that they (,QuId even agree to 
disagree on certain issues without invalidating the process. The question of 
whether courts or county commissioners should operate the programs 
directed at children in juvenile courts was one issue upon which they could not 
agree. In an unprecedented move, they agreed to ask a mutually acceptable 
research organization to resolve the matter for them. 

It was never intended that the research findings would bind either 
organi!!ation. There was a hope, instead, that the hyperbole could be 
eliminated through careful examination of the serious legal and 
administrative implications of the questions. 

It should be apparent why the Academy felt flattered at being chosen to 
conduct the research. We hope that this report has not only justified the trust 
inherent in the joint request, but that it will strengthen the resolve of both 
organizations to resort to this method of problem resolution in the future. 
Everything we know about public administration tells us that well-informed 
public officials make better public decisions. We will be ,content with our 
effort if we have contributed to the improvement of public policy decisions 
affecting our nation's children. 

November 1980 
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Joseph L. White 
Project Director 
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1. Introduction 

Juvenile courts, as an American institution, were established so that 
children would not be treated as criminals or as adults. Instead, this unique 
form of social intervention regarded children gone astray as a failure of 
society. The remedy prescribed for this social illness was individualized 
treatment under the aegis of juvenile courts. 

Over the years, juvenile courts have become heavily involved in 
counseling, social casework, emergency shelter, medical services, intake, 
detention, probation, and many other types of activities. Historically, these 
activities were not a part of either the justice or chancery court models in 
which juvenile courts had their roots. They were ordinarily performed by 
administrative agencies within ~:le executive branch of government. 

As a consequence, there is controversy over whether these functions 
should more appropriately be performed by the executive or judicial branch. 
When operated under the authority of juvenile courts, are the performance of 
these functions a violation of constitutional doctrines? Are constitutional 
safeguards and essential fairness being observed in spirit and in letter? Are 
judges able to respond with complete impartiality to actions brought by and 
against their own employees when the policies of operation may be set by the 
judges themselves? Are judges being too timid in requesting funds from their 
colleagues in county commissions? Are judges being arbitrary in the use of 
their powers of mandamus? 

On the other side of the coin, executive management of court services 
systems, like its judicial counterpart, is also the product of well-intentioned 
reform. As conceptualized by Max Weber, the system we call bureaucracy was 
designed to eliminate personal arbitrariness and unfairness in governmental 
service to cit.izens. It can be said that the basic concept was to remove, as much 
as possible, the opportunities for using personalized discretion, replacing it 
with rational rules governing every possible situation, rules directly reflecting 
the interests of the citizenry (a concept not far, in its kernel, from the colonial 
desire to keep local judges responsive to citizen interests). A systematic 
administrative apparatus, which we call bureaucracy, was to be created to 
establish these fair rules and to administer them fairly. 

This, of course, is the concept of the administrative state, a prominent 
part of modern American government. Under such a system, social services 
can be standardized and operated by responsible officials. They can be 
distributed equitably throughout a state or country without regard to local 
resistance. A broader, more stable tax base can be used to finance services for 
smaller or poorer areas. The best of accepted technology can be centrally 
administered for the benefit ~nd upgrading of the entire system. Personnel can 
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Are there other inherent !!onflicts in the various roles played by probation 
officers as prosecutors, advocates, impartial investigators, counselors, and 
authority figures, some or all of which roles may be utilized in dealing with the 
same child? What are the policy advantages and disadvantages of having each 
of these roles delegated to personnel in separate agencies? Are there inherent 
conflicts of interest in the roles of the judge as adjudicator, employer of 
services personnel, and administrator of services programs? 

All these questions may have seemed irrelevant 20 or 30 years ago, 
Historically, juvenile court cases have been seen as civil proceedings, initiated 
by the state, in the role of parent, and purely on behalf of the child. However, 
they have increased in formality with modern redefinitions of juvenile 
procedures. Since Gault, juvenile courts, as institutions, have become 
regarded as adversary in nature, necessitating many of the elements of 

. fundamental fairness and due process one would expect to find in adult cases 
tried in criminal courts. 

Still, even Supreme Court decisions most critical of the juvenile courts 
have not advocated a complete withdrawal from the traditional juvenile court 
informality and interest in the welfare of the child, These elements still have 
recognized value, both in law and in the day-to-day practices of juvenile 
courts. We are therefore led to ask: Can a legitimate balance be struck between 
the concept of individual treatment under parens patriae and the concept of 
due process? Can such a balance provide the basic public policy requirements 
of both adequate treatment and adequate procedural safeguards? 

Intake: Problems of Function and Location 

Juvenile courts have traditionally tr~ed to restrict their legal work loads, 
to eliminate the handicap of formal records for youthful offenders, and to 
provide individualized justice through an administrative process known as 
"intake." These tasks are traditionally carried out by an intake officer or 
intake department, the "first line of defense" for both courts and children, in 
an effort to avoid formal court appearances, Many cases brought to a typical 
intake department by police, parents, or other complainants are adjusted 
without formal charges being filed. Beyond this, the intake department may 
order social investigations, medical or psychological diagnoses, or other 
studies which might be used to determine the propriety of juvenile court 
involvement. Even probation supervision is sometimes ordered on an 
informal level through intake. The intake department can, therefore, be seen 
as a separate operation, performing on an unofficial level all of the functions 
of the court itself, The intake officer can make prosecutorial decisions to n~fer 
the case to a more serious level of involvement within the justice system. 
Informal hearings, adjudications, and probation supervision are frequently 
administered at this level, without referral to a judge or referee. 

Therefore, intake should be carefully analyzed from the point of view of 
public policy. Is there one single, unitary function which is properly the basis 
of intake offices? Are the frequently encountered combinations of clerical, 
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investigative, social services, and administrative functions of intake internally 
incompatible from the point of view offederal or state constitutions? What are 
the policy implications of having these various functions performed by a court 
or by a separate executive agency? Who should do intake-court workers, 
social services agencies, or prosecuting attorneys? 

Court Operation vs. Judicial Regulation 

Is judicial regulation of services provided by other public or private 
agencies a viable alternative to the internal operation of services by the courts 
themselves? As a matter of public policy, would court monitoring of outside 
services successfully avoid the separation of powers issue raised in connection 
with judicial management of court services, allowing judges relief from 
managerial responsibilities while retaining significant judicial control? What 
procedures should be involved in judicial monitoring of services provided in 
individual cases? To what extent should court monitoring of such services go 
beyond individual cases to the oversight of entire programs or agencies? 

Responsibility Issues: Diversion and Prevention 

In addition to diverting children from formal involvement with the 
justice system, juvenile courts often operate prevention programs which seek 
to avert delinquent behavior. Before they reach intake, certain children are 
often counseled by' such agencies as neighborhood youth centers, crisis 
intervention units, or substance abuse clinics. An even further extension of the 
prevention concept can be found in court participation in such programs as 
youth camps, planned parenthood programs, and television dramatizations 
of juvenile court proceedings. 

If delinquency is generated by social conditions, how far should juvenile 
courts go in changing those conditions? Have juveniIc .. .pourts the authority ur 
the responsibility to prevent the delinquency they are responsible for 
adjudicating? ---::-., 

Sources of Funding and the Power to Mandamus 

States commonly confer statutory authority upon juvenile courts to 
compel, by writ of 'mandamus, the appropriation of funds necessary for 
operation of the courts. This power is often said to be an inherent power of the 
courts and is frequently held to permit court-ordered appropriations for such 
services as probation, intake, detention, foster care, and counseling. When 
budget requests are denied, judges have often referred to this power and have 
sometimes used it, occasionally jailing offending public officials for contempt. 

What is the basis and background of both the power and its attendant 
controversy? What is the current state of acceptance of the historically evolved 
pattern of local funding of juvenile courts? Is the mandamus power possessed 
by juvenile courts a legal recognition of the inappropriateness of local or 
executive control of the judicial process? As a matter of public policy, is this 
mandamus power necessary or unnecessary, wise or unwise? Is there a link 
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between the mandamus power and the growth of court services, or between 
~he growth of court services and the level of government which finances the 
services? 

Management Considerations in Services Delivery 

What are the perspectives of management theory on the issue of juvenile 
court administration of court services? What are the predictable advantages 
and disadvantages of various models of delivering services to children under 
juvenile court jurisdiction? 

On the one hand, it may be theorized that judicial administration of court 
services makes it possible for judges to enforce their own philosophies and 
policies throughout all levels of services staff. It can be maintained that they 
have been specifically mandated to do so by their election or appointment. 
Many judges believe that judicial participation in hiring and firing court 
services personnel allows them to maintain a staffin whom they have personal 
confidence and trust. A court's management of its own services can, therefore, 
be viewed as preserving local initiative and a superior model for 
responsiveness to the community. 

On the other hand, operation of services within the courts can be seen as 
putting management into the hands of judges who may lack the necessary 
background as public administrators. The result, in any case, might be a lack 
of standardization needed to enforce a uniform quality and quantity of 
services attainable through other administrative structures. Court-operated 
services are often seen as relying upon a parochial staff, and critics of court 
management also argue that freeing the services operation from "arbitrary" 
judicial intervention and from dependence on local funding may be seen as a 
benefit in favor of executive branch operation. 

Which, if either, of these positions is most accurate and to what degree 
does either apply? In what type of agency are such services most constructively 
and properly operated? 

METHODOLOGY 

The program description of the juvenile court services study includes four 
basic avenues of research inquiry into the appropriateness of juvenile court 
operation of court services-legal research, literature review, public policy 
analysis, and case studies in the field. 

Law 

The goal of the legal research was defined as establishing the 
constitutional and statutory bases of juvenile court operation of court 
services. Case law and rules of court were included, wherever relevant. A set of 
standard forms for recording simplified, comparable legal citations was 
developed and tested, together with procedural instructions. Attorneys 
researched each state's codes, constitution, and court rules, induding those 
for the District of Columbia and the federal courts. 
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Literature 
Professional and popular literature in the field of law, social services, 

juvenile justice, and juvenile corrections were searched for items releva~t to 
the legal, pu blic policy, and case study areas. Abs~racts ~f ~elevant. articles 
were recorded on special forms. Numerous professlOnal biblIographies were 
consulted olus computerized printouts received from the National Crim.inal 
Justice R~ference Service and Ohio State University's Mechamzed 
Information Center. Reports of recent national standard-setting commissions 
and associations were also prime sources, as well as treatises by nationally 
recognized experts in the field. 

Policy Analysis 

KUi1ierous literary sources were examined for relevant policy issues, 
including the reports ofthe President's Commission on Law Enforcement and 
Administration of Justice; the reports ofthe National Advisory COI?mittee?n 
Juvenile Justice Standards and Goals; the I1A-ABA Juvemle Justice 
Standards Project report; and the writings of recognized authoritie~ ~uch as 
H. Ted Rubin, Ellen Ryerson, Fred Faust, and many others.2 In addition, the 
personal experience of the staff was used to suggest other issues. . 

The various policy questions collected, each relevant to the dehvery of 
services to children in juvenile courts, were grouped into 13 major iSi.ues 
underlying the questions; these, in turn, were placed in the seven major issues 
discussed in the previous section. 

Case Studies 

There is considerable debate regarding the legitimacy of investigative 
research as opposed to "hard" statistical research in evaluating the outcomes 
of public policy decisions. It is frequently as.sumed that effe~tiveness m:asu:es 
are the only legitimate standards for creatmg and evaluatmg new legislative 
and executive policies. Perhaps there is no endeavor in which policy research 
is as important as it is in examining services where the objective is soc.ial 
control. Inquiries into this type of public policy must be concerned with 
normative standards in addition to program effectiveness. In the case of 
juvenile court services, these standards include, among others, the 
constitutionality of basic fairness and managerial effectiveness of the 
administrative structures and procedures under which services are delivered. 

Based upon the preparation of case studies, the current research has 
focused upon supplementing the legal re:~i!arch and literature review through 
normative research. Basic areas of inquiry were established, predicated upon 
existing locations of service agencies in six states. The inquiry was structured 
to determine the availability and satisfaction with those services, the extent to 
which the existing services achieved the objectives for which they were 
designed, and such factors as media attitudes, the philosophical compatibility 
of due process and parens patriae, and interactive patterns between the 
judiciary and county commissioners. A wide spectrum of governmental 
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service providers was located for each service category, with enough states 
chosen to permit consideration of options. 

After considerable analysis, the final list of states was reduced to Florida, 
Hawaii, New York, Nevada, North Carolina, and Pennsylvania. The states 
selected represent many diverse geographic, demographic, and federal 
administrative regions. Of special interest were states employing particularly 
innovative alternatives to traditional operation of programs by juvenile 
courts. For working purposes, "traditional operation" was defined as services 
provided by local courts, with a minimum of administrative regulation from 
outside the court. "Innovative alternatives" were defined as either state or 
local provision of standards or oversight of the management of court services 
or, alternatively, the operation of those services by state or local agencies 
other than the courts themselves. 

In order to compare services in some standardized way, only the most 
frequently encountered juvenile court services-intake, probation, and 
detention-were used as bases for analysis. Issues involving the legality, 
propriety, and desirability of intake, probation, and detention services being 
operated by juvenile courts rather than by agencies at the state level or by the 
executive branch of government were then considered from two views of 
policy: policy defined as process and policy defined as structure. 

If public policy is seen as a process, how and why delinquency-related 
services are provided by juvenile courts and the reasons for their divergent 
placements in the structure of government can be addressed by examining 
informal, authoritative opinions. The inquiry should then determine whether 
these placements are successful in achieving their original purposes, and 
whether these structural arrangements create or solve problems in such 
important areas as separation o( powers, legal due process and fairness, 
generation of resources, and administrative best practice. 

Such questions can be answered most realistically and insightfully by the 
actual participants in the policy process, the "users" of public policy. These are 
the people who make the rules governing public policy and who decide how to 
apply them. These people, of course, include juvenile court judges; 
prosecuting and defense attorneys; providers of probation, intake, and 
detention services; legislators; researchers; and child advocates. In an 
operational sense, these ·people define the policy system which surrounds 
administration of services to children in juvenile courts. 

On the other hand, public policy can be seen as static rather than 
dynamic, as structure rather than process. From this perspective, a response 
to the questions of which branch of government might best operate juvenile 
court services requires legal research into the constitutional and statutory 
provisions and court decisions which might relate the placement of juvenile 
court services to the larger issues of separation of powers, due process, and 
statutory authority. 

The results of both of these research approaches, the process approach 
and the legal approach, are presented in the following chapters of this report. 
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2. A Brief History on the Origins of 
Court-Operated Social Services 

.... ____________________ w.~~_. ____ ~ ____________________________ ___ 

The history of juvenile courts began in Illinois in 1899, during a period when 
dramatically changing ~ocial conditions made Chicago ripe for reforming its legal 
handling of juveniles. Mushrooming industrialization, changing views of childhood, 
and the presence of interested reformers all contributed to the enactment of the new 
juvenile court act. As a uniquely American institution, it was dedicated to the 
treatment of youth crime through protective s~rvices and behavioral controls. 

From their inception, however, juvenile courts have been the focus of criticism. 
Conh:ntion centered upon whether courts of law were suitable settings in which to 
provide treatment, whether judges had sufficient training to make therapeutic 
decisions, and whether due process guarantees were accorded juveniles who were 
subject to juvenile court jurisdiction. After refusing to review juvenile court decisions 
for over SO years, the U.S. Supreme Court decided five major cases, 1111 predicated on 
due process issues. The concern with due process soon spilled over to affect perceptions 
about r.ourt operation of delinquency-related services, observable in the creation of 
national standards and in the passage of the Juvenile Justice and Delinquency 
Prevention Act of 1974. 

There is still much criticism, however, centering upon due process issues and on 
the use of mandllmus powers to order legislative appropriations to support court
operated social services. Many critics believe that criminal courts are better situated 
than juvenile courts to protect the rights of juveniles. Countervailing critics contend 
that either the abolition of juvenile courts or the shift of all delinquency cases to 
criminal courts would result in prosecutory excesses and in lost opportunities to 
socially intervene in less serious cases. A number of writers have recommended ways to 
maintain juvenile courts while reducing current practices that they criticize. 

ORIGINS OF COURT SERVICES 

How did American juvenile courts come to be so deeply involved in 
delivering social services? The answer to this question can be discerned by 
exploring the estahlishment of these courts from three vantage points
socioeconomic, ideological, and legal. 

Socioeconomic Conditions 

The history of juvenile courts began April 21, 1899, when An Act to 
Regulate Treatment and Control of Dependent, Neglected, and Delinquent 
Children was passed.in Illinois. 

The rapidly changing social conditions of the late 1800s made Chicago 
ripe for a change in its legal handling of juveniles. From colonial times, the 
forest and rich farmlands of Illinois had drawn many early settlers who built 
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an agricultural society. However, rapid migration during the post-Civil War 
period resulted in quite a different population along its Lake Michigan 
shoreline. In the 1870s, there was a tremendous growth of factories which 
offered employment not only to those leaving the rural areas, but to a large 
number of immigrants as well. This was especially true in Chicago where, by 
1900, 70 percent of its inhabitants were foreign born (compared to the 
national average of 14 percent). Most of the remainder had come from the 
farmlands. Indeed, urbanization progressed so rapidlythatfrom 1890to 1900 
the population of Chicago increased 45.9 percent. I 

The consequences of this urbanization were not all positive. For instance, 
the average workday of American factory workers in 1883 was over 10 hours, 
while the average earnings were just over $1 a day.2 The law did very little to 
protect workers from unsafe working conditi0ns and unfair employer 
practices. When legislation did exist, it was rarely enforced.3 

These conditions applied to children as well. With the shift from 
handicraft to machine industry, unskilled laborers were able to do much that 
had been the sole domain of the skilled craftsman. This made the exploitation 
of unskilled, cheap child labor progressively more profitable. Employment for 
these children, even for long hours and under dangerous conditions, was both 
advocated and defended as an economic boon to the underprivileged children 
of poverty-stricken families. 

Then, in 1893, there was an economic panic. This panic, and the 
subsequent depression with its increase in unemployment and social misery, 
catalyzed the struggle to organize unions and to force basic improvement in 
social conditions. In that year, Illinois elected John P. Altgeld its first 
Democratic governor in 40 years. His political aim was to reduce special 
privileges and foster equality of opportunity by expanding state governmental 
powers and placing higher priority on the development of transportation, 
education, communication, sewage disposal, regular garbage collection, and 
similar services that serve all levels of society equaliy. However, these aims 
were thwarted by the rapid population growth which placed severe strains on 
the city's already limited service capacities. The consequence was a limitation 
of opportunities for the poor and a worsening of their already poor living 
conditions. Still, Altgeld's leadership did feature a progressive ideo10gy which 
was to provide a major stimulus to development of the juvenile court. 

Social Ideologies 

These socioeconomic conditions appeared to be turning the cities into 
vast slums within which children faced inevitable corruption unless something 
drastic could be done. As part of a broad range of reform endeavors intended 
to extend a restrictive social and economic protection to masses of people seen 
as victims of intolerable social and economic conditions, the "child savers" 
launched their drive to establish a juvenile court. 

Two related ideological disputes were of particular importance to this 
development. The first was the more general one between the social 
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Darwinists and the progressive political movement. The social Darwinist 
position, more dominant at the time, argued that the struggle for survival 
among people and institutions assured the survival of the fittest and hence 
?rea~ed a healthy society. ,Any governmental interference with this struggle 
mevltably produced negative consequences and fostered the perpetuation of 
regressive human traits. The progressive reformers countered this argument 
from the humanist point of view, contending that the state should use the 
developing social sciences to ameliorate the dehumanizing consequences of 
the developing industrial economy. 

The second debate centered upon two views of childhood. The first 
viewed the child as a tabula raza, a blank slate upon which the personal 
character is written by differential exposure to social environments. The other 
was the phylogenetic position, which argues that the child retraces in his or her 
d.e~e,lopm.ent. t.he moral e~olution of the human species from savage to 
clvlhzed mdlvldual. Despite their differences in concepts of personality 
development, both positions shared a view of childhood behavior as 
determined by external factors beyond the control of the children themselves. 
Cr.itically, for the juvenile court movement, both advocates argued that 
chIldren would grow up to be normal, civilized adults if sufficiently protected 
during childhood and adolescence.4 

As a remedy to the existing system which relied on incarcerating children 
along with adults, social reformers and private entrepreneurs lobbied for the 
enactment of the 1899 juvenile court. s The social reformers or "child savers" 
were affiliated with the Hull House. Founded by Jane Addams in 1889, this 
w~ll-known settlement house was the center of social reform activity. Starting 
~Ith efforts to improve its immediate neighborhood, a crowded and 
disreputable part of Chicago, the Hull House group became involved in city 
an? state~ide campaigns for better housing, improvements in public welfare, 
strIcter chIld labor laws, and protection of working women. 

There is a difference of opinion on whether the "child savers" were 
basically libertarian 01' were more interested in controlling children's behavior 
in conformity wit~ conservative standards. According to Anthony Platt, the 
middle-class reformers were largely interested in forcing middle-class values 
and socioeconomic domination upon the poverty-stricken majority, It is his 
pos.ition that.thejuvenile court was actually a reactionary attempt to suppress 
SOCial rebellIon. He notes that reformers brought attention to juvenile 
problems, equated poverty with immorality and crime, and created new 
ca~e~ories (status offenses) of delinquency.6 This seems to be disputed by the 
wrItmgs of Peter D. Garlock, who provides a strong argument against the 
assertion that the juvenile court act totally created new categories of 
delinquency. Garlock's research suggests that statutes, even prior to 1899, 
commonly provided for court intervention because of ungovernability and 
truancy. He also suggests that harsh adult sanctions were generally avoided by 
criminal courts in the handling of children. However, regardless of the 
reformers' motives, they did succeed in removing children from the 
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jurisdiction of adult courts and prisons and placing them under the 
jurisdiction of the new juvenile court.7 

Legal Precedents 

American juvenile courts trace their roots to the chancery court of 
England and the parens patriae doctrine deeply rooted in English law. 
Inherent in the operation of the historic chancery court was the common law 
principle that the power to protect and act in behalf of helpless people of all 
types was lodged in the king as parens patriae (the ultimate parent) and, 
through royal delegation of this power, in the court. s 

In addition, the "traditional" American system of local judges operating 
their own court services is, despite recent criticism, an appropriate extension 
of the ideologies of both the foundingfa,thers and the progressive reformers of 
the nineteenth century. Local election and financing of judges, originally 
accepted as a guiding principle of social organization in the colonial. states, 
was a method of protecting parochial life styles from the depredatIOns of 
centrally administered courts which colonists associated with the courts of the 
Crown. For different reasons, of course, Victorian "child savers" wanted to 
protect the nation's children from the chaos of a frantically indust.rializing 
society. In both instances, local judges, locally elected and locally fmanced, 
became the foci of these concerns because of their unique powers to enforce 
their decisions, unhampered by outside regulation or control. . 

Those aspirations to independence led to both the successes and faIlures 
attributed to juvenile courts by defenders and detractors alike. Juvenile courts 
have responded to the pressures of local control, reflected in their budget 
requests and in their attitudes to the tolerance of the community fer various 
forms of delinquent behavior. At the salile time, the political and social 
processes which define the "community" to juvenile courts are not always 
contemporaneous with the populist notions of Thomas Jefferson or of 
Victorian reformers. The self-interests of certain segments of the community 
and even the iuvenile courts themselves may potentially be at odds with the 
needs 0f children who come to the attention of the authorities. These 
circumstances resulted in Gault anJ subsequent decisions of the U. S. Supreme 
Court, a chain of events which has led to a new "proceduralism" in juvenile 
courts and to a new emphasis on legal safeguards for juvenile offenders. Due 
process, as a philosophy of essentIal fairness, now extends beyond hearings 
and appeals into the delivery of delinquency-related social services. 

THE GREAT CONTROVERSIES: 
EFFECTIVENESS, PHILOSOPHY, AND CONSTITUTIONALITY 

Since the inception of juvenile courts in 1899, there have been constant 
attacks by its critics. Within the first decade after their introduction, a number 
of people (including some of the reformers) alleged that juvenile courts were 
not living up to their expectations. The disillusioned critics included both 
Judge Ben Lindsay, perhaps the most visible champion of the juvenile court 
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concept, and Julia Lathrop, another prominent advocate. Both stated that 
juvenile courts had not become a "cure-all."9 Various judges, clinicians, social 
scientists, and social workers increasingly declared the social services function 
of the courts incompatible with their judicial responsibilities. They saw 
juvenile courts as courts of law and an inherently unsuitable setting within 
which to provide "treatment." Some even advocated abolition of juvenile 
courts. As Ryerson states, "In the 1920s and 1930s it began to seem possible 
that the juvenile court was fatally flawed as a means to the end of 
rehabilitiation. "10 

Judge Herbert M. Baker of Colorado extended the controversy even 
further. In addition to his concern about the combination of legal and social 
functions of the court, Judge Baker questioned the ability and the discretion 
of the judiciary in making therapeutic decisions. He expressed concern that 
"not even under chancery powers have courts heretofore been endowed with 
administrative authority of this kind."11 

In addition, the early juvenile courts were charged with acting in an 
unconstitutional manner because they did not provide due process of law. 
Until recently, however, the higher courts unanimously held juvenile court 
procedures to be constitutional, either on the ~heory that these were civil, not 
criminal, courts or because they were quasi-judicial by virtue of their social 
services functions. Since all their legal actions were theoretically in behalf of 
the child, the higher courts were loathe to restrict the discretionary powers of 
juvenile court j udges. 12 

Starting in the 1960s, criminological theory changed. Rehabilitative and 
treatment approaches were increasingly criticized by conservatives as biased 
'and unrealistic, and by liberals as tending to stereotype delinquents as being 
completely bad or at least quite different from nondelinquents. According to 
David Matza, involvement in delinquent acts was episodic and not a 
continuous happening. 13 The "hidden delinquency" studies of Martin Gold 
reinforced this view by revealing that all children were delinquent to a degree, 
delinquency being only a question of frequency and degree of seriousness. 14 

Both of these studies were influential in challenging the view of treatment
oriented positivism as the total cure for delinquency. 

Since then, the controversy about juvenile courts has resulted in critical 
articles and studies, extensive literature and press commentary, seminal 
Supreme Court decisions, and numerous attempts to establish national 
standards. Today, a general consensus has emerged that there is at least a need 
for change in the traditional juvenile court's practices, procedures, and 
structure. Some legal scholars have again gone so far as to recommend doing 
away with juvenile courts as a separate tribunal. ls 

The U.S. Supreme Court addressed the issue of due process in juvenile 
courts for the first time in 1966. This case, Kent v. U.S.,16 was the first offive 
major decisions. Other relevant cases, in chronological order after Kent, were 
In re Gault, In re Winship, McKeiver et al. v. Pennsylvania, and Breed v. 
Jones. 17 All of these decisions, except McKeiver, increased the applicability of 
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due process to juvenile courts. IS Thus, four of the five major Supreme Court 
decisions involving children challenged the civil foundation of juvenile courts 
and, at least partially or by implication, the parens patriae doctrine. 

The concern with due process as a supreme requirement soon spilled over 
from the area of adjudication to that of court services. The 1967 report of the 
President's Commission on Law Enforcement and Administration of Justice, 
The Challenge of Crime in a Free Society, is in varying degrees critical of 
juvenile courts. 19 This crucial document, published almost concurrently with 
the Gault decision, doubted the ability of juvenile courts to provide both 
justice and rehabilitation in the same case. However, the Courts report of the 
National Advisory Commission (NAC) on Criminal Justice Standards and 
Goals, published in 1973, saw juvenile courts in a different light. It saw the 
alleged ineffectiveness of juvenile courts as due to external constraints rather 
than inherent problems. This report argued that the establishment of family 
courts, with adequate resources and sophisticated training, would allow the 
courts to be effective in providing both rehabilitation and due process of law. 
The NAC standards recommended that juvenile jurisdiction should be placed 
in family courts with the following omnibus jurisdiction: 

delinquency, neglect, support, adoption, child custody, paternity actions, divorce and 
annulment, and assault offenses in which both victim and the alleged offender are 

members of the same family.20 

Concern over the effectiveness and practices of juvenile courts, in part, 
resulted in the federal Juvenile Justice and Delinquency Prevention Act of 
1974 (JJDPA).21 The purpose of this act was to provide monetary incentives 
to states for a number of improvements, including the reduction of the 
number of juveniles in juvenile courts, the deinstitutionalization of status 
offenders, and the creation of innovative nonpublic alternative services to 

juvenile court intervention. 
In the 1970s, the works of Edwin M. Schur and Robert Martinson 

seriously questioned the effectiveness of rehabilitation or individual 
treatment,22 Martinson studied a number of treatment programs and found 
none to be totally effective or even remarkably superior in eradicating 
recidivism of delinquent or criminal acts. Eventually, Martinson's 
commentators translated this into the slogan "nothing works." Schur, the 
originator of the doctrine of radical nonintervention, took a normative 
approach and argued that juvenile courts should be formally run through 
established legal procedures. Under this sytem, diversion of lesser offenses 
would be increased, jurisdiction over status offenders would be repealed, 
judicial discretion would be reduced, and all serious offenders would be dealt 
with on an equitable basis. In essence, this approach would reduce 
intervention into children's lives to a minimum and would further subject such 
intervention to strict regulation more in keeping with criminal law and 

procedures. 
The standards of the Institute of Judicial Administration of the 

American Bar Association (lJA-ABA) were by far the most critical of juvenile 
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~ourt~ and th~ir operatio~.23 T~e rep~rt questioned the very propriety of 
~uven~le court Invo~vement In SOCIal serVl(;es delivery. It recommended that all 
Juvemle .court servlC.es, such as intake, probation, and detention, should be 
located m ~n executive branch agency. The reasons for the recommendation 
presented m the volume entitle:d Standards Relating to Court Organizatio~ 
an~ A~min~s~ration, were that judges lack knowledge of social sciences; that 
theIr dIS~OSItlOnal o~ders can be made and enforced more independently when 
~he serVIces ar7 outSIde the .co~rt; that due process may be jeopardized when 
Judges confer mformally WIth mtake or probation staff on how a complaint 
~houl~ be set; that removal of the services would divert public criticism from 
Juvemle courts; that s.ocial s~rvices staff may be assigned responsibilities that 
are ~ot rel~ted to SOCIal serVIces, such as issuing summonses; and that social 
servIce.s WhICh are located in the state executive agency can be more integrated 
statewIde and may be better funded by state legislatures. 

.. ' The sociological and legal literature since the publication of the IJA
ABA. standards have. been a point-counterpoint on current juvenile court 
prac.tIces. Pa~l L. Plersma comments that judicial involvement in social 
serv~ces may Increase the potential for prejudicial comment or disclosure 
o~tside the record: Now that cases must be handled in an adversarial manner, 
Plersma sees a senous need to redefine and clarify roles of the juvenile court 
personnel: 

Role contli~ts. arise ~or probation personnel when the person assigned to help the child 
and .t~e chIi~ s family ,has previously filed the petition against the juvenile and has 
participated In presenting the case against the juvenile at adjudication.24 

Rosemary Sarri and Paul Isenstadt placed high priority on the need for 
due process guarantees and on the question of which services juvenile courts 
should o~erate. themselves. 25 Under their proposed alternative juvenile justice 
syste~, Juvemle courts would assume less direct service responsibility 
(esp~cIal.ly for dependency and status offense cases) and exercise more 
momtormg ~~d ~andamus powers over agencies providing the services. 

. A ~odIflcatlOn of this alternative system is the periodic review of 
chIldren m welfare custody which statutorily exists in states such as Ohio and 
So~th Carolina. Under this system, juvenile court judges must regularly 
reVIew the cas~ plans and services provided to children placed in the custody of 
welfare ag7ncies. ~nother alternative method is suggested by a New York 
statute. WhICh p.rovides for the judge to order "any agency or institution to 
reveal mf?rmatIon concerning a child who is or shall be under its care."26 In 
effect, thIS could mean the furnishing of regular agency reports on case 
progress. 

O~e of the c~itical issues in providing social services through juvenile 
courts ~s the exerCIse of man~amus power to enforce the juvenile court judge's 
author.Ity to solely determme reasonable appropriation needs for court 
ope.ratlon. Whe~e m.andamus powers exist, the judicial branch of government 
notifies the legIslative branch of the appropriation needed for the court's 
budget. The appropriating authority is assumed to be legally bound to 
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appropriate as instructed by the court, in the absence of a showing of 
unreasonableness by the court in determining the size of its budget. 

This judicial power has caused many bitter disputes and ill feelings 
bet.ween juvenile court judges and county authorities. For example, in 1979 
the Missouri Supreme Court ordered St. Louis county officials to provide 
money to hire a number of juvenile court employees the local court had 
requested. 27 This decision, in turn, led to an acrimonious confrontation 
between the county supervisors and judges of the juvenile court. 28 Since the 
county administration is the main source of funds for operations of any 
county-run juvenile court, there has been serious questioning of the wisdom, 
over the long term, of actually using mandamus power in any situation such as 
this, since its use may result in polarization and alienation between thejudges 
and the funding officials. The possibility of avoiding such unfortunate 
situations has, of course, been one of the stimuli to the study of which this 
chapter is a part. ... 

THE CRISIS OF CONFIDENCE 

The contemporary perspective of delinquency has moved from a largely 
positivist view to a multifaceted one. As opposed to views of delinquency 
determined by personality problems, social disadvantage, lack of 
opportunity, or other impinging e"nvironmental aspects, interest has partially 
shifted toward taking into c(rhsideratioll the law itself, the manner of 
administration of the law, and the justice system's impact on delinquency 
careers. In addition, there is at new preoccupation with the juvenile justice 
system's fairness. 

It is not unfair to characterize the current situation as a crisis, and one 
need not look far for causes. To begin, juveniles are a powerless political 
constituency, which has led different adult constituencies to make the court's 
decisions and policies a battleground for contending viewpoints, sometimes 
grounded in opposing corrections philosophies, notions of constitutional law, 
economics, competing urban and rural interests, and beliefs regarding youth 
rights. Since no court's policies can satisfy the conflicting demands of all these 
intere~ts, and since current approaches have shown unimpressive results in 
reducing delinquency, there has arisen a substantial body of opinion 
demanding abandonment of specialized juvenile courts or, at the very least, 
reaffirmation of the legitimacy of juvenile courts through procedural and 
structural reform. This situation is exemplified by some legal scholars again 
calling for the abolition of juvenile courts or taking the position that the IJA
ABA standards did not go far enough. 

Authorities such as Sanford Fox believe criminal courts would do a 
better job of protecting the rights of juveniles.29 They support removal of the 
juvenile court's status offenders and lesser delinquency offenders to voluntary 
community agencies, while processing serious delinquents in adult courts. 
Francis McCarthy, in addition to agreeing with Fox that criminal courts 
would better protect rights, also notes that adult courts have removed another 
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disti~cti~n between the juvenile and criminal c(;,urts. Adult courts now 
pr~ctIce I~take .procedures, whereas these procedures had been previously 
u~lque to Ju:emle co~rts.30 In this view, as courts become more procedurally 
alIke, there IS le.ss ratIOnale for keeping them jurisdictionally separate. 

Stephen Wlzner and Mary F. Keller contend that the implementation of 
t~e IJA-ABA standards would result in prosecutory excesses in filing charges, 
Wlt~ m~re consequen: plea bargaining to lesser criminal offenses rather than 
to dismissal or :eductl~n to a benign status offense. They also note that adult 
courts do c~nslder lemency. Their recommendation is that juvenile courts 
sh?uld con.tInue to protect abused, neglected, and emotionally disturbed 
children, Without ~etai?ing jurisdiction over delinquency.3) 

On the other side, It would be inherently impossible according to Martin 
Gugg.enheim, for j~venile courts to change to court's which provide, in 
practice, both qualIty care and rule of law. Under adult courts, status 
offe~ders wou.ld no longer be subject to court processing. Further, those 
convlCt~d of mlS~e~eanors would be separated from felons and would only be 
susceptible to mlmmalloss of liberty.32 

H. ~ed Rubin, past juvenile court judge of the Denver Juvenile Court, 
?as c?ntnbuted .much to the deliberations. Although Rubin is critical of the 
Ju~emle court, hiS current proposal is to keep the services within the court and 
to Improve the existing juvenile court system. 33 His major recommendations 
are: 

• Lawyer representation at all decision points In juvenile court 
proceedings. 

• Repeal of the status offender jurisdiction. ' 
. ~ New intake proced~lres .with new. intake guidelines for screening 

petitions, and be~ter detention, IncarceratIOn, and diversionary programs. 
• ~he reqUirement that dispositions reflect the least restrictive 

alternative. 

• ~imit~tion of ju~icial discretion, substituting determinancy and 
proportIOnalIty of penalties. 

• Final prosecutorial decision over intake procedures. 
• Tr~nsfer of juvenile court jurisdiction to a separate division within the 

general tnal court. 

.. 
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3. Creating Social Services by 
Statutes, Court Rules, and 
Constitutions 

Legislated authority to operate delinquency-related services is rare: NOll'mal~y, 
the authority is inferred from legislation empowering courts to order cer~am remedies 
or services. Since specific authority is normally required for an execubve agency t~ 
deliver any type of service, it is not surprising'that courts, within the context of t.hear 
inherent powers, would undertake to create and o~era~e ~elinque~cy:related ser:l~es. 
Alabama is the only state which refers to such services 10 Its consbtubo.n.by pr~vldmg 
for construction of a specific county's detention home. When the provIsion of mtake, 
detention or probation is by court rule, court operation is normally assumed, although 
some cou;·t rules will also affect prosecutors. In !lome states, one type of service.' suc~ as 
probation, might be operated by the judicial branch ~nd another. serVice, hke 
detention would be an executive function. In the latter mstance, legislatures may 
prescribe' a significant role for courts to play, up to and including sharing many 
responsibilities for planning and administration. 

--~-~--~,-~~-----------------------------
As found in state laws, authority for services to children are placed in 

courts, state agencies, or local agencies. Some stat.e l~~s indicate that such 
services can also be provided by private groups or mdlvlduals. In most state 
laws, social services for children are not created as discrete programs related 
to needs; rather, laws create the services as ~djuncts t~ actual or contemplated 
court proceedings. The focus of these laws IS predommantly on the.court and 
its procedural events. .. . 

Typically, services are created 10 an mdlrect manner .. For exam~le, 
statutes do not state that a shelter shall be established for chIldren ne.edmg 
temporary care in a nonsecure environmen~. Rather, most ~tat.utes simply 
authorize a public officer, judicial or otherwise, to place a child In a shelter. 
The focus of the laws is on the public officer and not on the progr~m. 

The major exceptions to this focus on the courts are the la~s pertment to 
state institutions or to programs such as parole or aftercare services. Yet,. even 
these laws rarely avoid mention of their relationship to court proceedl~gs. 

For the most part, social services for children are created by laws Which: 
• Acknowledge a public office or official. 
• Authorize the official to take particular action. 
• Provide areas of discretion for the official. 
• Relate the official's action or discretion to particular procedural steps 

in a court proceeding. . 
Beyond these characteristics, laws rarely describe the con~ent ?f social 

services. For the most part, social services for children are descnbed 10 law as 
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the exercise of authority or discretion by public officials during, after, or in 
contemplation of court proceedings. 

There are exceptions, however, one of which can be found in the Alaska 
intake statute. There, a court is authorized to appoint "a competent person or 
agency: to make a preliminary inquiry and report for the court."1 While this 
broad authority limits an appointment only by a determination of 
competency, it is likely that a court's exercise of the authority in actual 
practice uses only a very narrow range of the authority's full spectrum, i.e., 
appointment of the court's probation officers to perform intake. 

Alaska provisions regarding detention provide another example, this 
time of an indirect authority.2 Alaska courts are authorized to conduct 
detention hearings and to order detention. Beyond that authority, the Alaska 
code is silent on the details of detention. An Alaska state department is 
authorized in other statutes to evaluate, license, and regulate residential 
facilities for children; however, detention facilities are not specifically 
mentioned in those other statutes.3 Consequently, whatever detention 
programs exist in Alaska have been created, indirectly, by the implication of 
narrow authority granted to public officials. They exist somewhere between a 
court's authority to order detention and the state's regulatory authority over 
residential facilities for children. 

A practical difference between direct and indirect authority is in 
identifying social services as court-operated or otherwise. When the authority 
is narrow, social services exist in the interstices between the duties of various 
public officials, as in the Alaska example. Identifying services as being 
controlled by one officer or another is a task for which legal references provide 
only minimal direction. When the authority is broad, a legal conclusion is 
more readily made as to which particular officer controls the program. 
However, under a broad authority, actual practice in a state may weaken the 
legal conclusion, e.g., where a court appoints a county executive agency, such 
as services for children, to perform intake and exercises no supervision over 
the program. 

A relatively rare third pattern is where legal materials are detailed in 
creating social services programs and their content, and designating or 
establishing public officers to operate them. For example, Wisconsin law is 
extremely specific in outlining the services provided for children before a 
court for children. Specific services and officers are identified in the statutes. 
The operation of intake, detention, and probation is specified in the statutes, 
with detail uncommon when compared to other states. Distinctions are made 
betwep.n judicial duties performed by the court and nonjudicial duties 
perform~~d by executive agencies.4 

LEGAL SOURCES AND ORGANIZING PRINCIPLES 
FOR CREATING DELINQUENCY-RELATED SERVICES 

Social services for children can be found in three legal sources: state 
statutes, state court rules, and state constitutions. Conceivably, local 
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governmental ordinances and local court rules could create them if the 
traditions and authorities in a particular state permitted it. 

By far, the most common legal source specifically authorizing social 
services is statutory. Less common are services authorized by court rule. 
Rarest of all are social services authorized by a state constitution. 

Beyond these three legal sources, some social services may result from 
subtextual authorities. Broad general authorities and purpose clauses for 
codes relating to children or juvenile courts might be viewed as legal sources 
authorizing services otherwise unmentioned in law. Similarly, a doctrine such 
as inherent or implied powers, particularly when interpreted by the courts, 
might provide some subtextual authority for the creation of services. Since 
specific authority is normally required for an executive agency to deliver an.y 
type of service, it is not surprising that courts, within the context of their 
inherent powers, would undertake to create and operate delinquency-related 
services. A case law doctrine such as "right to treatment" seems to be a legal 
source that could grow into a subtextual source authorizing social services. 
Simple pragmatism or recognition of need might also be the basis for the 
creation of services. 

Despite these subtextual possibilities, the services considered here are 
those reflected in the specific language of statutes, court rules, and 
institutions. These different legal sources suggest several legal organizing 
principles. In some areas of governmental activity, federal or state 
c'onstitutions are the clear organizing principles. For example, in voting, 
public education, and capital punishment, constitutional standards have 
emerged which structure how these governmental activities occur. 5 

Regarding social services for children, no such specific federal, legal 
principle has developed which commands any particular organization or 
structure for their delivery. Consequently, the national pattern reflects the 
constitutional principle of federalism. 6 Each state is permitted to structure its 
social services to its own particular needs, traditions, and resources. 

The variety of structural permutations of social services actually found in 
state laws probably reflects such nonlegal considerations as the relative 
political influence of courts and executive branch bureaucracies, as well as the 
traditions an<i. resources of a particular state. That federalism is the national 
principle which accounts for current service arrangements is reflected in the 
use of uniform acts and recommended standards in shaping proposals for the 
reorganization of social services for children.7 Such techniques imply that 
state government is the source for policy regarding social services. 

Three other organizing principles are reflected in the state laws creating 
social services. 

When social services are created by statute, the underlying organizing 
principle is that their form and manner of delivery are properly matters for 
legislative judgment. When the social services are created by court rule, there 
is the implication that the social services are either aspects of judicial power or 
closely related to court procedures. A distinction between these two 
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org~ni~i~g pri~ciples is where services are created by statute; either judicial or 
nonJudlCIaI officers may be authorized to deliver them .. The courts have held 
t~at legisla~ure~ may delegate such authority to either branch of government 
Without offendl11g the separation of powers doctrine.s When court rules are 
used to create the services, only judicial officers or prosecutors are the public 
officials affected. 

Social services are specifically created in only one state constitution. In 
Alabama, a constitutional provision authorizes the construction of a 
detention hall for a specific county and its juvenile court. 9 This eccentricity 
results from peculiar financing requirements in that state. 

Bes~des the o~ganizing principles of legislative judgment and judicial 
rulemakl11g authonty, a third organizing principle has also emerged. A few 
states, perhaps anticipating the development of a federal standard, have 
adop~.;d a "due process" model for social services. 10 This pattern precludes 
court control over the administration of social services. Most states do not 
apply this novel, due process concept in how social services are organized. 

M '\n~ statutes ~eflect mixed notions of the appropriate legal source for 
the. crea~lOn of SOCial services. The Arkansas statute establishing intake 
officers IS a good example. The statute establishes the position of intake 
officer an? authori~es t.he reception and investigation of complaints. The 
Arkansas l11take officer IS further authorized to "perform all other functions 
assigned to ~im ~y this Act, by rules promulgated pursuant thereto, or by 
order of the Juvemle court. "11 A service such &S detention might be authorized 
by court rule, by court order, or by no visible legal basis except the inherent 
power of the court. 

SOCIAL SERVICES AS SHARED AUTHORITIES 

Only a few states reflect a "purity" of form that could be described as 
"co?rt services" (Kansas and Ohio) or "executive agency" (Florida and 
Mal11e). The patterns reflected in the laws of these states are the exceptions. 
The .simple fa~t is that, in America, authority and discretion regarding social 
services for children are shared between courts and nther nonjudicial officials. 
Based on the laws of most states, it would pe inaccurate to describe social 
services as either "court services" or "executive agency services." . 

If the predominant character of shared authority for social services is 
analyzed, a pattern of court domiuance emerges. The most common patterns 
?f sharing authority are found in statutes regarding intake and probation. For 
l11take, s~ate laws frequently delegate certain aspects, such as initial contact 
and re~elpt of complaints or preliminary investigation, to the courts but may 
author~ze prosecutors to control the filing of petitions. With respect to 
probation, courts are most frequently authorized to hire and direct probation 
officers. Hovv,~ver, in many states, the only probation officers eligible for 
hiring are those initially selected and approved by a state agency. This often 
r~sults from, the par~icipatjon by counties in state subsidy programs, which 
fl11ance loca~ probatlOn and other delinquency-related services. 

, 
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Perhaps the best example of shared authority is found in the Colorado 
laws describing detention programs. 12 Successive amendments to the code 
relating to children indicate a legislative intent to shift operation of those 
programs away from juvenile courts and, particularly in the case of detention, 
to place their operation in a state department. Despite the shift, the Colorado 
legislature nonetheless preserved a large measure of involvement for juvenile 
courts and other local agencies in shelter and detention programs. Colorado 
juvenile courts are authorized to designate places of detention and shelter. 13 

Courts can even direct representatives of county or district departments of 
social services to provide temporary shelter care in a child's own home. 14 Yet, 
despite the authority of juvenile courts to designate places of detention and 
shelter, a county department of social services is also authorized to designate 
shelter facilities to be used by juvenile courts.!5 

The laws reflecting the legislative shift of operation of detention to the 
state do not specifically repeal these basic authorities of juvenile courts and 
county and district departments of social services. In fact, the laws authorizing 
the Colorado Department of Institutions to provide detention services 
increase the duties of juvenile judges regarding detention. This is an 
interesting consequence of the shift of authority to provide detention services 
by the state. The Colorado Department ofInstitutions, in providing detention 
services, is required to "consult on a regular basis with the court in any district 
where a detention facility is located concerning the detention program at that 
facility."16 Further, the juvenile judge is authorized to request a school district 
to provide books and equipment for the education of children in state 
detention facilities. One other provision of the law shifting detention to state 
control is a requirement that the state department operate "in the same 
manner within the limits of available funds appropriated for such purposes. "17 

The first prepositional phrase, apparently a reference to prior court operation, 
infers that the courts are to be the critical group to determine satisfaction with 
the new service arrangement. 

Perhaps the broadest mixing of authority over Colorado's detention and 
shelter programs is found in the law authorizing planning for these 
programs. 18 The Colorado Department of Institutions is required to seek the 
advice of both the state Department of Social Services and the state court 
administrator in developing statewide plans for detention and shelter services. 
Not content with only judicial and executive involvement in the planning 
process, this Colorado law concludes by requiring that the plan be submitted 
to the Colorado legislature. 19 Thus, all three branches of, Colorado 
government share in the planning function of detention. 

Beyond intake, detention, and probation, other services are rarely 
mentioned. Some other programs are suggested in statutory language, with 
restitution20 and work programs21 being the most common. These, however, 
are typically referred to in the dispositional authority of judges or the 
discretionary powers of state agencies. As such, they are not fou'I":: in state 
laws as well-defined, discrete programs. 
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An. excep~i?n to this .general pattern is found in Wisconsin where family 
~oun~~lln~, CriSIS counsehng, referrals, and similar activities are specifically 
Identified In statutes and assigned to particular officers.22 

Footnote!l 
I. Alaska Stats., Sec. 47.10.020. 
2. Alaska Stats., Secs. 47.10.140 and 47.10.150. 
3. Alaska Stats., Secs. 47.10.010 through 47.35.080. 
4. Wisconsin Stats. Anno., Secs. 48.06 through 48.11. 

5. E.g., Brown v. Board of Education, 349 U.S. 294, 75 S.Ct. 753,99 L. Ed. \083 (1955). 
6. E.g., Bernard Schwartz, Constitutional Law (New York, N.Y.: Macmillan Publishing 

Co., 1972), pp. 37ff. 

7. Uniform Laws Anno., Vol. 9A, Uniform Jll\'enile Court Act. 
8. See ~hapter 5 for a more thorough discussion of case law relating to the separations of 

powers doctrine. 

9. Alabama Constitution of 1901, Amend. 300. 
10. Florida Stats. Anno., Secs. 39.04, 39.05, and 959.24. 
II. Arkansas Stats., Sec. 45.11. 
12. Colorado Rev. Stats., Sec. 19-8-117. 
13. Colorado Rev. Stats .. Sec. 19-2-102. 
14. Colorado Rev. Stats., Sec. 19-2-103.5. 
15. Colorado Rev. Stats., Sec. 19-2-103. 
16. Colorado Rev. Stats., S":c. i9-8-117. 
17. Ibid. 
18. Colorado Rev. Stats., Sec. 19-8-120. 
19. Ibid. 

20. E.g., Oregon Rev. Stats., Sec. 419.507; Gen. Stats. N.C., Sec. 7A-649. 
21. E.g., Tennessee Code Anno., Sec. 41-830. 
22. Wisconsin Stats. Anno., Secs. 48.06 through 48.11. 
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4. The Legal Literature on the Issue 
of Court-OoeJ'ated Social Services -- -- . 

Articles on juvenile court services found in the legal literature divide themselves 
into two periods. During the first 50 years of the American juvenile court movement, 
these articles treat the operation of social services by juvenile courts as aspects of 
judicial powers and relate them to the American legal system by either historical 
parallels or contemporary court analogies. 

Following 1950, articles began to discuss services as activities separated from 
court powers. These more recent articles treat juvenile court services from either 
administrative or due process perspectives. Typically, the administrative viewpoin( 
encouraged greater involvement between judges and their services staff, while the due 
process point of view urges a complete separation of services from the court. 

Besides these distinctions, there is a decided shift in how the courts themselves 
are viewed. Articles prior to 1950 view juvenile courts as unique because they provide 
services. Following 1950, the articles assume that juvenile courts are unique only 
because they deal with children. 

'. 

The discussion of juvenile court services in legal literature has progress~d 
along distinct points of view corresponding to two separate historical periods. 
Spanning the years from 1899 to 1950, an almost uniform perspective 
pervaded the commentary. That early perspective discussed social services as 
necessary to the broadened power and authority of the new juvenile courts.! 
What made juvenile courts special and unique was not that they were courts 
whose jurisdiction was over ~hildren but, rather, that they had broadened 
powers-including probation and other services-to deal with the problems 
of children. During the first half of this century, juvenile courts were 
understood to be inextricably linked to the services they provided children. 

Although this early perspective still appears with regularity in the legal 
literature, it now shares the discussion of juvenile courts with a second 
perspective, which actually can be traced to articles beginning in the 1930s, 
although it does not appear with any regularity until 1950. Central to the new 
perspective is the notion that juvenile courts are unique only beca.use they deal 
with children.2 It is no longer their broadened powers or services that make 
them special courts. 

This newer perspective is significant for the discussion of juvenile court 
services. Rather than being the central aspect of a juvenile court's power, 
services are activities that can now be understood and analyzed independent 
of their traditional association with juvenile courts. Simply put, this newer 
perspective treats services as activities which are not essential to the exercise of 
juvenile court powers. 
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In tracing the development of both perspectives in the legal literature, it 
becomes obvious that each is related to different iegai and constitutional 
issues surrounding juvenile courts, and each perspective facilitates different 
analyses and formulations of questions about the constitutionality of juvenile 
court services. 

THE EARLY LEGAL LITERATURE: 1899 TO 1950 

The legal literature of the period 1899 to 1950 treats juvenile courts and 
their service3 in the context of other changes which were being wrought in the 
American legal system. As juvenile courts were introduced in the American 
legal system, other tribunals such as family courts, domestic relations courts, 
women's courts, conciliation and small claims courts, morals courts, and 
industrial accident commissions appeared in America. 3 State legislatures also 
began other governmental innovations which led to the development of the 
body of current administrative law and administrative tribunals. All of these 
innovative courts and tribunals, including the new juvenile courts, 
represented departures from the traditional system of American courts. 
Rather than traditional courts of general jurisdiction, tribunals were 
established to meet specific problems. They were given broadened powers to 
investigate, to intervene, and to take action. Juvenile courts, with probation 
officers and detention centers, were just one of the new, specially em powered 
tribunals established by state legislatures during the first half of this century. 

Paralleling this experimentation with courts was the growth of social 
services. Government and private resources were more heavily committed to 
social problems than ever before. Probation, homes for children, protective 
societies for children, orphan asylums, and state schools all appeared during 
this time. 4 It was within this context of a growing commitment to social 
services that juvenile courts were inaugurated. 

In the legal literature, little coherent, legal, or constitutional theory 
appeared to mold these developments to the traditional arrangements of 
governmental powers. Specifically, how these developments related to what 
courts could constitutionally do does not appear to be a subject of specific 
discussion in the early legal literature. Rather, the literature is limited to 
practical discussion of these new courts and their broadened powers.s 

That constitutional questions about court services were absent in the 
literature of this period is likely the result of two viewpoints, which will be 
discessed in this section. First, the broadening of court powers was not seen as 
a constitutional question but as a jurisprudential issue: Should the law and 
courts be used to do more than merely decide issues? Should they be used to 
direct individuals and achieve certain objectives? 

Second, legal writers viewed the new courts and new powers as implicit in 
what American courts always had done. This is the closest the legal literature 
approaches th{', discussion of constitutional issues. Two methods of 
harmonizing juvenile courts into American courts can be found in the legal 
literature. The first method was the invocation of historical, legal parallels. 

\ 
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The second method was that of making analogies between juvenile courts and 
other existing governmental institutions. 

Sodological Jurisprudence 

The actual development of juvenile courts and some of the other 
specialized tribunals during the first half of the twentieth century did not stir 
up constitutional discussion in the legal literature. This experimentation with 
courts and the enacting of social legislation, however, was a subject of debate 
which focused on jurisprudential questions. For example, was it proper for 
law and courts to be used to achieve particular social objectives? Because the 
debate was jurisprudential, the issues it clarified taught only about the 
ultimate purposes of law as a vehicle for social order. The basic constitutional 
question of the propriety of courts going beyond their traditional powers was 
not entertained. What did emerge became known as sociological 
jurisprudence. 

The principal expositor of the jurisprudential underpinnings for these 
new legal developments was Roscoe Pound, dean of the Harvard Law School. 
1n a series of articles, he outlined the legal developments and legal 
philosophies that were manifestations of what he labelled "sociological 
jurisprudence. "6 

Looking to European legal scholars, Pound outlined the developing 
sociological theory that law should be concerned with effecting certain social 
outcomes. Pound quoted the German scholar Rudolf Stammler to the effect 
that "the question for the jurist becomes twofold; on the one hand, the 
existence of a rule of right and law, and the other, the mode of carrying it 
OUt."7 Later, Pound wrote, sociological jurisprudence "furnishes a 
philosophical foundation for the conscious endeavor to promote socialjustice 
in which the sociologist rightly demands that the science of la was well as the 
science of legislation cooperate."8 Further, "the main problem ... is ... to 
take more account, and more intelligent account, of the social facts upon 
which it must proceed-~frid-to which it must be applied."9 

The sociological jurisprudence that Pound outlined was one of action. It 
required both the law and courts to be result-oriented or, as Pound 
apostrophized, "the life of the law is in its enforcement."lo 

For the development of juvenile courts and their services, three themes of 
Pound's discussion of sociological jurisprudence appear significant: first, its 
emphasis on outcomes; second, trial judges were important because of their 
ability to affect outcomes; and, third, the need to integrate the newly 
developed social sciences into the everyday workings of the law. 

Pound recognized the growth of knowledge, skills, and techniques that 
the new social sciences were creating. His argument was simply that courts 
should adapt this new learning to the ends of justice. 

Sociological jurisprudence did not necessarily prescribe the attachment 
of social services delivery to juvenile courts. Nonetheless, Pound's emphasis 
on individual outcomes, the importance of trial judges as enforcers, and the 
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need for teamwork between law and the social sciences created a fertile ground 
for the birth of juvenile courts with social service staffs. Although not st~ted, it 
is perhaps fair to say that no government institution other than courts had the 
in~imate day-to-day contact with the social problems studied by the new social 
SClences. 

Throughout Pound's articles are statements that focus on the need for 
judges to become more intimately involved with the results of the cases they 
decide. 

In general, the sociological jurists stand for what has been called equitable 
application of law; that is, they conceive of a legal rule as a general guide to the judge, 
leading him toward the just result, but insist that within wide limits he should be free to 
deal with the individual use, so as to meet the demands of justice between the parties. I I 

The demand of modern society for fuller powers and under discretion in the 
magistrate, to enable him to do justice in the great variety of controversies which grow 
out of a complex industrial organization, led the framers of the new legislation to leave 
wide margins at many points bv provision as to "!!ood fflith ""f'nllitv "thp "ciirtfltp~ of 

good morals," "weighing the ~ircumstances of the case in hand," ~nd the like. 12 

The third characteristic of the sociological jurisprudence outlined bv 
Pound that is suggestive of juvenile courts is the need for social sciences to b~ 
integrated into the legal systems. Pound writes: 

It has been felt for some time that the entire separation of jurisprudence from the 
other social sciences, the leaving of it to itself on the one hand and the conviction of its 
self-sufficiency on the other hand, was not merely unfortunate for the science oflaw on 
general considerations, in that it necessitated a narrow and partial view, but was in 
large part to be charged with the backwardness of law in meeting social ends, the 
tardiness of lawyers in admitting or even perceiving such ends, and the gulf between 
legal thought and popular thought on matters of social reform. Not a little of the 
world-wide discontent with our present legal order is due to modes of juristic thought 
and juridical method which result from want of "team-work" between jurisprudence 
and the other social sciences. 13 

Pound's exposition of social jurisprudence was controversial. The debate 
it fostered focused principally on the alien and predominantly Germanic roots 
of the legal philosophy propounded. The issue raised was whether America in , 
view of its thoroughly unique social evolution, should look to European 
sources for improvements to its legal system. 14 

While this issue contains a subtle constitutional flavor, it did not 
specifically address the question of whether American constitutions were 
flexible enough to permit courts to perform both social services and 
traditional juridical functions. The debate surrounding sociological 
jurisprudence was, at base, a constitutional debate because the sources of the 
American legal system are found in the state and federal constitutions. An 
argument that sociological jurisprudence came from European sources rather 
than from the text of American constitutions is, in essence, an argument of 
unconstitutionality. 

What is most interesting about the "foreign source" aspect of this debate 
is that it foreshadows how the legal literature ultimately harmonized the 
broadened powers of juvenile courts with America's state constitutions. 

\ 
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Despite the controversies surrounding sociological jurisprudence, 
extensive portions gf the American legal system were "socialized"-new 
courts and tribunals were established with new powers and new procedures. 
Service and investigative staffs were attached to courts and to other tribunals. 

Implicit Powers of Courts 

Historical Parallels 

For juvenile courts, the most commonly invoked historical parallel was 
that of the chancery court. IS Although the similarities between historical 
chancery courts and early juvenile courts (even more, modern juvenile courts) 
are less than obvious, mythical parallels provided means of harmonizing the 
new juvenile courts with the American legal system. 16 The implicit logic of this 
approach is that if juvenile courts are mere extensions of chancery courts, and 
if American state constitutions have always provided for chancery courts, 
then there is no constitutional bar to juvenile courts and their broadened 
powers. What is, perhaps, most unusual about this method of harmonizing 
juvenile courts with the American legal system is that the chancery court 
parallel became almost an article of faith among proponents of juvenile 
courts. In the early 1900s, the Central Law Journal, a highly regarded 
pu blication, consistently editorialized in favor of the spread of juvenile courts 
throughout America and severely criticized court decisions which upheld 
juvenile court ia\vs as constitutional when court decisions failed to strike the 
parallel with historical chancery courts.17 Although such advocacy pro bably 
gave vitality to the chancery parallel, there were likely deeper reasons for its 
widespread acceptance. Those reasons were related to rejecting the "foreign 
source" attributed to sociological jurisprUdence while, at the same time, 
encouraging the growth of a more "American" institution. 

Although the chancery court comparison predominated, other parallels 
were suggested in the legal literature, such as those pointing to English kings' 
proctors l8 and to European civil magistrates. 19 However, these two alternative 
theories gained no support among juvenile court advocates; nQr did they 
excite further exploration. Since there were American chancery courts but no 
American kings' proctors, this parallel had little chance for vitality. The kings' 
proctor concept was simply another "foreign source" which would not align 
juvenile courts with the American legal system. 

The third historical parallel, that of European civil or examining 
magistrates held slightly more favor. These officials perform investigatory, 
prosecutorial, and judicial functions. As a parallel to some American juvenile 
court services, notably intake, the examining magistrate is compelling. 
However, this parallel was merely broached in the legal literature but 
otherwise ignored. Like the kings' proctor parallel, it could not supply a basis 
for juvenile court harmony since it also suggested a foreign source for the 
broadened powers of juvenile courts. 

To properly harmonize the new juvenile courts with the American legal 

31 

sys~em, a parallel with an existing American legal structure was necessary. 
ThIS the chancery pa~allel provided and the others did not. 

A nalogies with Existing Courts 

The second method 'of harmonizing the new juvenile courts with 
American constitutions was by analogizing them with then-existing American 
courts and the ways in which they exercised nonjudicial powers. 20 Unlike the 
chancery argument, which relied on an uncertain and possibly dubious 
historical pardlel, this second approach pointed to clear and existing 
examples of courts performing a variety of functions. Some examples that 
were frequently used included the ability of probate and other such courts to 
appoint amicus curiae, guardians ad litem, investigators, referees, marshalls, 
and receivers;. to control the compensation and conduct of those appointees; 
and to ex~mme acc.ounts and inventories. There is no reasOl} why these 
attempts dud not gam ascendancy over the chancery parallel. Since both 
theories are: based in the practices of American courts already in existence at 
that time, they are equally effective in avoiding a "foreign source" for 
justifying the broadened powers. For whatever reason, they did not supplant 
the chancery parallel which, to this day, is cited in the literature as the 
forebearer of modern juvenile courts. 

The texts of those legal articles which related juvenile courts to either 
historical parallels or contemporary court analogues seldom stated concerns 
with the constitutionality of the broadened powers of juvenile courts. The 
writer~ did not typically frame the issue as one of constitutionality. 

Fmally, a related search for an acceptable analogue went in the direction 
of the executive branch of governme:nt. Rather than searching for historical 
judicial precedents, these articles strike sim,iles with existing charitable 
institutions or activities of the executive branch. They liken juvenile courts to 
"hospitals" or "schooIs."~1 The wide-ranging activities of juvenile'Courts were 
iabc1ed simply as "administrative," "executive," "ministerial," or 
"nonjudicial" duties of the courts. 22 

That these articles are' oblivious of any constitutional issue is appanmt in 
the manner they discuss the broadened powers of juvenile courts. 

THE CURRENT LEGAL LITERATURE: 1950 TO 1980 

By 1950, changes had occurred in the treatment of juvenile court services 
in the legal literature. Rather than discussing juvenile court services as an 
aspect of a juvenile court's powers, services were first treated as activities 
capable of analysis without considering the powers of juvenile courts. 23 To be 
sure, such isolated analysis appears prior to 1950" but it only becomes 
dominant in the literature following the midcentury mark. 

Probably this new point of view developed along with the growing 
professionalization of social work. As social work developed a greater 
understanding of its own work, distinctions between the "legal" activities and 
"social work" activities pf juvenile courts could more readily be discerned. 
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Once the distinction was made and accepted, other constitutional questions 
couid be raised beyond that of simpiy harmonizingjuvenile court services with 
the American legal system. 

The articles representing this point of view are of two kinds: those that 
analyze court services in terms only of management or administrative 
problems, and those that broach legal and constitutional questions about 
attaching court services to juvenile courts. 

Those articles which treat juvenile court services as administrative or 
management pro blems commonly appear to treat court services in vacuo from 
court power. By describing and analyzing court services as distinct from the 
more juridical activities of juvenile court judges, these articles provided the 
analytical groundwork necessary for later constitutional criticism of attaching 
social services to juvenile courts. The irony of the criticism is that these earlier 
administratively oriented articles almost uniformly urged greater involvement 
of judges in operating social services.24 

The later articles raised legal and constitutional questions concerning the 
propriety of juvenile courts operating such services as intake, detention, and 
probation. 25 Having rejected the older notion that juvenile court services are a 
necessary aspect of juvenile court power, these articles offer fresh analyses of 
constitutional and legal issues associated with court operation of services. 

An example of this newer point of view is found in an article by Ralph E. 
Boches on the California juvenile justice system. He writes: 

Gault requires the juvenile court judge to be totally divorced from the 
administrative system of the juvenile probation department. Reduced to its simplest 
terms, Gault holds that "the hearing must measure up to the essentials of due process 
and fair treatment." The juvenile court judge cannot in a legal sense be impartial ifhe 
also acts as chief administrator of the department responsible for presenting and 
prosecuting the case against the minor. In the juvenile court, as well as in any other 
court, the judiciary must be independent.26 

What has set juvenile courts apart from other courts is that they have 
evolved into a dualistic agency, with both juridical and social services 
objectives. In adult criminal matters, we normally associate detention and 
correlative medical and dental services with the responsibilities of sheriffs, and 
intake with prosecutors, not withjudges or court staff. It is true that probation 
and presentence investigations are increasingly performed within criminal 
courts and, in domestic relations courts, investigators make inquiries for the 
court when child custody is an issue. Yet, the extensive social services activities 
associated with juvenile courts make these courts uncommon tribunals among 
all American courts. It is not typical for adult courts to have detention, shelter, 
medical, and social work staffs, or to provide the wide range of services to be 
found in juvenile courts. 

Because service-oriented courts are atypical in America, a basic question 
seems to be whether the structural association of legal services and social 
services is compatible with those constitutional doctrines that limit how the 
activities of government can be arranged. Two doctrines, in particular, seem 
highly pertinent: separation of powers and due process. Separation of powers 
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is a constitutional doctrine wholly devoted to the arrangement of 
governmental structure. One facet of due process, the requirement of a fair 
and impartial tribunal, also bears upon the structural arrrangements of 
government. Both doctrines can be used to examine the constitutional 
appropriateness of the association of social services delivery with juvenile 
courts. 

Both separation of powers and due process principles are designed to 
ensure fairness, independence, and neutrality in governmental institutions. 
Yet, they are quite different in what they seek to protect. The separation of 
powers doctrine is intended to create independence among governmental 
institutions by providing checks and balances between three branches of 
government. The independence and neutrality ensured by the due process 
clause is intended to restrain the power of governmental institutions in their 
treatment of individual persons. However, one writer has observed that "the 
objective of fairness implicit in the doctrine of separation of powers adds little 
to what is already required by the fifth and 14th amendments."27 

The most interesting aspect of social services delivery injuvenile courts is 
that they have spawned little discussion in terms of legal or constitutional 
doctrines. When the legal issues implicit in court services delivery are 
broached, no coherent or extended analysis has resulted. 

In the few articles where the relationship between a judge and court 
services staff is mentioned, two perspectives are common. The first is that a 
closer judicial involvement should be encouraged to promote efficiency and 
effectiveness. The second commonly encountered notion is that social services 
are inappropriate to the judicial function of juvenile courts. 

Typically, the former perspective never raises legal objections to the 
relationship. The following are two examples ofthis viewpoint. In an article in 
the Juvenile Court Judges Journal, Barbara Bamford writes: 

The Juvenile Court is hampered not only by a lack of effective alternatives for 
pre-trial and post-trial commitment but also by administrative problems within its 
structure. There is a lack of communication between the professional staff of the Social 
Service Department and the judges, although there are signs of improvement since 
Judge Miller began holding bimonthly meetings with the Social Workers in 
September, 1967.28 

A similar statement is made by Paul W. Keve, a former director of court 
services, concerning judges and court services staff: 

I am not leading up to a proposal that the court should surrender administrative 
control of its probation services. In some places this administrative responsibility has 
already been transferred to other hands, but where the court still has some degree of 
responsibility. I urge that the responsibility be Iflore clearly defined and more actively 
exercised. 

I think it is appropriate to say this because I see a gradual eroding of judicial 
involvement in probation administration. In a simpler day the judge perhaps had the 
full responsibility, including the hiring and firing of all staff, the determination of 
personnel policies, and the preparation of budgets. But now the civil service systems 
take over 90 percent of the process of hiring and setting personnel policies; firing can be 
done only by a defined process subject to control by the civil service board, and in many 
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places the advent of the county executive ~.o.~~~io~ re.sul~s in. the bu~getin~ ~.rocess 
being effectively moved from court responSIOllltY to tne ~anas ?f this specialist. . 

Consequently, I have frequently asked a chiefprobatton officer e~actly who he ~s 
responsible to and I get a hesitant reply that indicates much uncertal.nty about this 
important qu~stion. The fact is that the responsibility has been fractlO~ated to t~e 
point that what remains in the hands of the court is felt rather lightly by thejudge an~ IS 
often underrated by him. The result that I am seeing as I go .about from one pr.obatl.on 

ffice to another is that probation administrators are left with no clear administrative 
~elationship upward. What is everyone's business is no one's ?usiness, and the court: 
aware that major areas of administrative control have been shifted 71~ewher~, ~ssu~es 
too casually that the administrator is in little need of regular, specific, administrative 
attention from the court. . 

So instead of urging that administration be removed from the court, I am u~gln.g 
that the court recognize more clearly just what that responsibility is and exercise It 
more fully. It is not easy to do, for there are built-in handicaps for the court
administered services. 29 

A few writers have suggested that greater court involvement in services 
for children not administered by juvenile courts is also necessar~. The~e 
writers believe that juvenile court judges have obligation.s to ~hlldren In 

detention and correctional facilities and to those placed ;",'lth ChIld. welfare 
agencies. The philosophies underlying these writer.s' ~rguments den~e fro.m 
either right-to-treatment principles or statutory duties Imposed uponJuvemle 
courts. 3D • 

The second perspective found in the legal literature, that serVIces are 
inappropriately part of juvenile courts, is usually discussed with nascent l~gal 
principles in mind. Usually because there is ~o case ~aw ava~lab~e on the pOl~~S 
raised, legal phrases are used in the discussIOns wltho.u~ CItatIOns to .spec.lhc 
authorities. The following is a typical example by WIlham H. Shendan. 

, Many juvenile court judges find themsel~e~ discharging s~veral roles-j~dge, 
state's attorney, counsel for the child, and admln.lstrator. Some judg~s have actl.vely 
sought these functions, while others have inherited them from their predecessors, 
through default of other programs.. " 

Early proponents of the juvenile court recogmzed that the people wer.e the real 
party complainant and must prosecute the proceedings." They also recogmzed that a 
specific violation "must be proved and substantiated." These facts are no less true 
today. This is the role of the state's attorney. In many juvenile .courts, ho",:,e~~r, the 
judge has discharged this function while, at the same time, carrying responslblhty for 
making partial decisions. 

The court was also described as the "defender as well as the protector of the 
child" a function it still retains in many jurisdictions. .. 

' Because doing something for a child inevitably means doing something t~ him, 
young people and their parents have a right to demand a fair he~ring to est~bhsh the 
need for intervention by the state. The joining of patently inconsistent functions does 
not guarantee this type of hearing. . . . . . . . . 

A question also arises as to the legal propriety of JOIning the roles of ~udge and 
administrator. Should an issue arise involving the nature of the care or service or any 
abuse in its provision, the parent or guardian should always have recourse to ~he court. 
In such situations, when the judge is both, he may be called upon to pass judgment 
upon what are, in effect, his own actions. 31 

A similar point is made by Mason P. Thomas, Jr., in the Juvenile Court 
Journal: 
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Thus, the due piOCeSS modei suggests changes in the current organization and 
methods of many juvenile courts. Intake procedures should be re-evaluated to assure 
that the rights of the child are being protected. Is the child being pushed to confess or 
admit the alleged delinquency in order to have the advantage of an informal 
disposition or to avoid the delay of waiting for a judicial hearing on the facts? The 
juvenile hearing should be divided into two distinguishable parts-adjudication and 
disposition. The social investigation of the child by the probation staff should not be 
done prior to adjudication, unless there is a voluntary admission of the alleged facts by 
the child, who has appropriate advice from his parents or counsel. Thejudge should be 
judge only; he should not have administrative responsibility for child welfare services 
Where he acquires information as administrator which he should not know as a jUdge. 
He should never see social reports prior to an adjudication hearing.J2 

Perhaps the closest parallel to an extended legal argument that has been 
made for divorcing social services from juvenile courts is found in an article 
concerning Gault and the California Juvenile Court Act of 196 I. Relying on 
the general thrust of Gault, Canon 24 of the ABA Canons of Professional and 
judicial Ethics, and on an apparent statutory hiatus regarding control of 
court services, Ralph E. Boches, a California attorney, writes: 

The writer submits that Gault requires the juvenile court judge to be totally 
divorced from the administrative system of the juvenile probation department. 
Reduced to its simplest terms, Gault holds that "the hearing must measure up to the 
essentials of due process and fair treatment." The juvenlIe court judge cannot in a legal 
sense be impartial if he also acts as chief administrator of the department responsible 
for presenting and prosecuting the case against the minor. In thejuvenile court, as well 
as in any other court, the jUdiciary must be independent. 

Article 4 of the Juvenile Court Law should be amended to unequivocally statc 
that the chief probation officer is the chief executive and administrator of thejuvenile 
probation department, and that thej uvenile courtj udge shall not involve himself in the 
administration of the probation department. Furthermore, the law should be amended 
to provide a scheme of appointment and removal of chief probation officers which 
relieves the chief probation officer from the predicament of serving at the pleas me of 
the juvenile court judge)) 

Another suggestion of nascent legal principles that oppose court 
operation of social services looks to analogies in the adult system. Arguing for 
a "due process model" in juvenile courts, B. J. George, Jr., writes: 

Impartial tribunal. A person who may be adversely affected by a proceeding has 
a right to trial by a judge who has no interest in the case, and who has not been 
prejUdiced by earlier events. This applies today to juvenile proceedings in the obvious 
cases of a court's relationship to the complainant or to the injury resulting from the 
respondent's acts. However, there is a more refined aspect of this idea that may become 
visible after Gault. The system of adult criminal trials is arranged so that those who 
pass on preliminary matters rarely make the final adjudication as well. Thus, the 
magistrate who conducts the preliminary examination in a felony case does not serve as 
trial judge. Citizens who serve on the grand jury are ineligible to become petit jurors in 
the same matter. Even certain pre-trial hearings in a court of general jurisdiction may 
prejudice the judge in a particular case so that he must disquality himself from 
conducting the main trial, particularly if jury trial has been waived. Serious question 
may arise in juvenile delinquency proceed~ilgs whether a judge who presides, for 
example, over a contested jurisdictional or waiver hearing can make an impartial 
ruling on the evidence before him in the adjudication hearing which must by itself, 
prove the act of delinquency charged; he may have heard too much about thejuvenile's 
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background and past record of delinquency to be able t~ weigh .the ~vidence 
objectively. If this consideration prevails, it may be necessar~ t~ r~ta~e juvemle c~urt 
judges on assignment, so that the judge who ma~es. th~ jUrISdl~tlo~:1 or waiver 
determination does not preside over a contested adjudication hearing. 

Each of these quoted articles is an example of th~ several.perspecti~es 
that are developing regarding juvenile courts and theIr operatlOn of sOClal 
services. As yet, the perspectives have not ripened into a major court 
challenge. 

A SUGGESTIVE PARALLEL BETWEEN JUVENILE 
COURTS AND MILITARY COURTS 

In the legal literature, writers most often discuss juvenile court se~vices 
through the use of parallels, metaphors, and analogies. In particular, fIve of 
these devices were found in the legal literature. The most common parallel ~as 
with chancery courts. Other writers found similarities to the nonj~d~clal 
powers of existing courts, to English kin~s' procto~s, to Eu~opean clv~l or 
examining magistrates, and to such executIve or serVIce agenCIes as hospItals 
and schools. These parallels, metaphors, and analogies appear to be useful for 
identifying historical predecessors to juvenile court services. 

Until Gault, the chancery parallel was used to explain the ~in~inish~d 
constitutional rights of children, the flexibility of procedures used mJuvemle 
court processes, and the broad range of services provided by the courts. The 
Gault case besides its importance in establishing limited due process rights for 
children i~ juvenile courts, also demonstrates the continued importance of 
parallels, metaphors, and analogies in thinking about juvenile courts. In the 
Gault case, the Supreme Court, to a limited extent, rejected the chancery court 
parallel and, also to a limited extent, accepte~ the. adult, criminal court parallel 
as an appropriate model for the legal analYSIS of Juvemle court~. a,ault ~ta~ds 
as the ripening of the use of parallels, metaphors, and analogIes m thmk~ng 
about juvenile courts. It was the first modern U.S. Supreme.! Court case WhICh 
produced a parallel useful in analyzing juvenile courts. 

Although Gault and the legal literature suggest that other parallels 
should be looked at, there is one obvious parallel to juvenile courts th.at, if ever 
selected would lead to some interesting possibilities. Notwithstandmg Gault 
and the'legal literature, the most obvious parallel to juvenile courts is that of 
military courts. 

Military courts are a highly appropriate parallel because they can 
ultimately involve clear deprivations of liberty in military stockades and 
federal pentitentiaries. In the majorit~ o~ ~ilitary justi~e cases,. a ~ra~~ated 
system of informal and formal penalties IS Imposed Wh.ICh has slmllan~l~s to 
the graduated penalties and processes of juvemle courts. Mlhtary 
commanders are given authority to employ "nonpunitive measures" such as 
"censure admonition reprimand and other criticism of a subordinate's 
misbeha~ior or poor p~rformance of duty. "35 These are all applied informally 
with minimal or no procedural requirements. Certain administrative actions, 
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extra military instructions, and denial of privileges are also included in the 
honpunitive measures permitted military comm~lnders.36 

Commanders are also authorized to impose "nonjudicial" punishments 
for "minor violations."37 These nonjudicial punishments are slightly more 
formal than the nonpunitive measures and include "reprimand or 
admonition, restriction, arrest in quarters, confinement on bread and water or 
diminished rations, correctional custody, extra duties reduction in rate 
forfeiture and detention. "38 In applying these punish~ents, the militar; 
commander must "consider the age, experience, intelligence and prior 
disciplinary and military record of the offender, as well as all the other facts 
and circumstances of the case. "39 

If nonpunitive measures and nonjudicial punishments are considered 
inappropriate, a commander can convene a court-martial. At this point, the 
commander deciding to convene a court-martial, the tribunal convened, the 
prosecutor, and the defense counsel are all ultimately related in the 
administrative structure of the command. Even the accusing witnesses will 
likely be subordinates of the military commander. 

As a parallel, military courts are an exaggeration of the juvenile courts' 
structure, a structure that is challenged as creating too great a risk of bias and 
partiality. 

It is not surprising, then, that military law has developed a legal doctrine 
to describe this administrative structure's potential effect on impartiality. 
That doctrine considers "command inlluence," and-although independent 
of due process-military law has developed the boundaries of "lawful" and 
"unlawful" command influence. Interestingly, the boundaries of permissible 
command influence and the structural protections against it are viewed as 
matters which are properly a legislative determination that Congress has 
made in its various enactments. 40 However, one commentator describes 
command influence as a persistent problem: 

Moreover, the elaborate procedural benefits that Congress and the USCMA 
(~ourt of Milita!'y Appeals) have ~ashioned for the military accused may be nullified by 
either the exerCise of command Influence or the threat of its exercise. It is therefore 
likel~ that skepticism regarding the impartiality of the military justice system will 
continue so long as there exists structural susceptibility to pressures from command 
authorities. 41 

. Other aspects. of juvenile courts correspond to the original purposes 
behmd the estabhshment of modern military courts. In 1885, President 
Grover Cleveland reported to Congress that some alternative to severe courts
martial was necessary in the Army because many minor offenses were 
receiving the harsh justice of courts-martial. 42 Similar to juvenile court 
services, ~ith .seemingly awkwardly separated jUdicial and executive powers, 
the constitutional Sources of military justice are muddled. The U.S. 
Constitution, through the president, delegates to a commanding officer his 
executive authority (his right to lead). At the same time, the Constitution, 
through Congress, provides him with quasi-judicial responsibility when he 
acts in a nonjudicial punishment capacit~, and judicial responsibility when he 
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acts as a court-martial convening authority.43 Like juvenile courts, courts
martial derive from legislative grants of authority. Congress under Article I, 
Section 8, is authorized "To make Rules for the Government and Regulation 
of the land and naval Forces." 

It may well be that changes in the structure and function of either court 
would affect the other. The parallels listed below are too striking to oVf~\look, 
despite the distinct differences in their respective tasks: 

• The military justice and juvenile justice systems share graduation of 
penalties and procedural formality. 

• Both systems show an intermingling of prosecutorial, judicia!, and 

other functions. 
• Both systems can result in punitive or correctional incarceration. 
• Both systems focus justice on individual and societal needs. 
• Neither system accords the full measure of due process protection. 
• Both systems represent legislative judgments as to what is appropriate 

in a special justice situation. 
• Both systems are criticized because of the structural arrangement of 

judicial and other functions. 
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5. Constitutionality of 
Court-Operated Service Agencies 

The operation of intake and probation departments by juvenile courts has raised, 
from time to time, questions regarding the constitutionality of such practice. The 
arguments are based upon the body oflaw that has developed around the sepnration of 
powers doctrine and the due process clause of the Fourteenth Amendment to the U.S. 
Constitution. Relying upon judicial precedents interpreting both doctrines, the 
conclusion reached is that neither theory will support the contention that court
operated intake or probation is unconstitutional per se. Courts have consistently ruled 
that states are free to create such authority, whether by constitution or statute, in 
whichever branch of government they choose. The due process cases, with one 
exception, hold that juvenile courts do not violate due process principles simply 
because the functions of investigation, prosecution, and adjUdication are located 
within a single agency. This is not to say that, given a showing of actual bias, the 
principle of due process will not be invoked. On the contrary. if the purported behavior 
can be shown to have affected the outcome (adjudication), then the decision will 
pre!>umably be reversed. Under due process, c!lse-by-case evaluations must be made to 
discern how a particular structural arrangement impacts upon an adjudication. 

Because of the way the American child care apparatus developed, it has 
no clear historical association with either the judicial or executive branch of 
government. Services by public charities or those attached to welfare agendes 
or juvenile courts appear to have developed haphazardly with pragmatism 
and expediency as the underlying bases for their creation. A legal theory, such 
as the separation of powers or due process, does not appear to have structured 
their development. 

Because social services delivery is typically associated with both juvenile 
courts and executive agencies, an obvious question might be whether there is 
something in the function that ordains them as executive or judicial services. 
Despite this obvious question, there are two constitutional doctrines that 
might be invoked to test the relationship between juvenile courts and social 
services delivery. The separation of powers and due process doctrines appear 
to be most pertinent because both are legal doctrines affecting the structural 
arrangement of governmental powers. In essence, the issue of juvenile courts 
providing services is one of governmental structure. 

THE SEPARATION OF POWERS DOCTRINE 

As a theory of governmental organization, the origins of the separation 
of powers doctrine are traditionally traced to the writings of such seventeenth 
and eighteenth century political theorists as John Locke, Viscount 

\ 
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Bolingbroke, Baron de Montesquieu, and others. Montesquieu's description 
of the theory is perhaps the most famous. 

There would be an end of everything, were the same man or the same body, 
whether of the nobles or of the people, to exercise those three powers, that of enacting 
laws, that of executing the public resolutions, and of trying the causes of individuals. I 

Throughout its later development as an American constitutional legal 
doctrine, Montesquieu's trifurcation of government into making, executing, 
and jUdging laws t~as remained a constant point of reference. As American 
constitutions were written, the doctrine was added either as an explicit clause 
or could be implied from the functional arrangement oflegislative, executive, 
and judicial powers. Contrary to popular opinion, there is no single provision 
in the federal Constitution expressing the separation; rather, it is implied from 
the discreteness of Articles I, II, and III by which Congress, the federal 
executive, and the federal judiciary are established. Among the states, 11 
constitutions follow the pattern of the federal Constitution and do not have 
express provisions separating the powers of government. 2 Typically, courts in 
these states interpret an implied separation of powers in the manner in which 
the state constitutions have separated the legislative, executive, and judicial 
powers, or discuss the powers of the branches of state government as if there 
were a separation.3 

The constitutions 'in the remaining 39 states have express constitutional 
provisions requiring a separation of powers. One state, Virginia, has two 
explicit separation provisions.4 

Invariably, the objective or the importance. of separation of powers 
theory is described as the prevention of tyranny and despotic government. 
Governmental oppression is avoided by dividing official power among 
different institutions. Again Montesquieu's description of the purpose is the 
classic statement most often cited. 

When the legislative and executive powers are united in the same person or body, 
there can be no liberty, because apprehensions might arise lest the same monarch or 
senate should enact tyrannical laws, to execute them in a tyrannical manner. There is 
no liberty if the judicial power be not separate from the legislative and executive. Were 
it joined with the legislative, the life and liberty of the subject would be exposed to 
arbitrary control for the judge would then be the legislator. Were it joined to the 
executive power, the judge might behave with the violence of an oppressor.5 

Little has changed in the understanding of the purpose of separation of 
powers since Montesquieu's time, although concepts of essential fairness, 
neutrality, and independence have been more recently included as bases for 
the doctrine. Even so, the doctrine is still consistently described as designed to 
prevent tyrannical, oppressive, or despotic concentrations of power. 

Federal Separation of Powers Not Applicable to the States 

The separation of powers implied in the U.S. Constitution is not 
applicable to state governments. Courts have repeatedly held that the states 
are free to arrange state governmental powers as they deem appropriate. Only 
the du~ proct:ss Gl1'!.Us~ gf the Fourteenth Amendment places a limit on how 
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states arrange the powers of government. 6 However, during the late 
nineteenth century, there was limited speculation that the Fourteenth 
Amendment might require an express separation of powers statement in state 
laws. 7 This speculation was never accepted and courts have repeatedly 
rejected the assertion that the U.S. Constitution requires that the powers of 
state government be separated. 

The only structural requirement imposed on state governments by the 
U.S. Constitution is that they be republican. s Although one framer of the 
Constitution discussed the meaning of the repUblican structure in terms 
usually used to describe the separation of powers, court decisions have 
repeatedly held that the two are different. In correspondence with John 
Adams, Roger Sherman wrote that the repUblican form of government means 
"a government under the authority of the people, consisting of legislative, 
executive, and judiciary powers."9 Courts, however, almost uniformly reject 
any relationship between the two concepts. 

A consequence of the inapplicability of the federal separation of powers 
doctrine to the states is that the;e is no uniformly applied doctrine of 
separation of powers. Each state can be flexible, consistent with due process, 
in its arrangement of governmental powers and in the meaning and 
application of separation of powers doctrine. Rather than a unifying doctrine, 
separation of powers has become a doctrine for diversifying arrangements of 
power among branches of state governments. 

Besides the inapplicability of the federal separation of powers 
requirement, there are three sources of diversity in the separation doctrine: 

.. The variety of constitutional language establishing the doctrine, 
• The variety of accepted modes of legal analysis applied to separation 

problems, and . 

• The individual development of state doctrines through case decisions. 
In the constitutional language pertinent to separation of powers, no two 

states are precisely alike. That some states have express separation clauses and 
others have none provides an obvious and fundamental distinction. However, 
the diversity is equally apparent, although more subtle, when comparing the 
states that possess such provisions. Even in the states that have no separation 
clauses in their constitutions, vestment clauses (articles which establish the 
various offices of government or grant basic authority to specific 
governmental bodies) force state courts to construe dissimilar language. 

There are, in addition, several different modes of analysis that are applied 
by c9urts to a single separation problem. Case law or constitutional language 
describing a governmental activity or officer is used to determine the effect of 
a separation requirement. That is to say, if a state constitution grants the 
authority to juvenile court to establish a probation department, the courts will 
assume that the constitution thereby defined a judicial power. For example, 
governmental activities are analyzed by courts: 

• As encroachments on the powers of one branch upon one of the other 
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• As prohibitions found in separation clauses, or 
• As intergovernmental distinctions. 

Other modes of analysis used by courts are definitional or loeational. 
Finally, each state's legal history and case law development affects the 

meaning of separation of powers. Some states appear to apply the doctrine 
more rigorously than others.lo 

In the following subsections, the three ways of viewing the diversity of 
state separation doctrines are discussed-explicit separation clauses, 
vestment clauses, and case law development. The first two sources of diversity 
are discussed through an examination of specific constitutional language in all 
states. When discussing case law development, however, individual state legal 
history and case law development are not emphasized. Rather, eight state 
court decisions are examined to show how several modes of analysis have been 
applied to the separation doctrine in the context of juvenile court services. 

Separation of Powers Clauses in State Constitutions 

The constitutional language establishing separation of powers is found in 
the specific provisions of 39 state constitutions. In these states, separation 
clauses typically have or." or more of the three following basic elements: 

(1) A description of tae explicit separation of powers. 
(2) A prohibition against exercising certain powers. 
(3) Exceptions to either the divisions or prohibitions. 
One aspect of the development of the separation doctrine is that the 

differences in language found in express separation clauses are not always 
given significance by courts. The description of a division of powers can be 
construed to be synonymous with an express pruhibition, or an express 
prohibition can be construed to add something not included in a simple 
division of powers. A tabular summary of certain aspects of separation of 
powers is containe.d in Appendix C. 

Explicit Separation oj Powers 

Constitutional descriptions of the separation vary slightly. The language 
in 28 of the states with express separation provisions describes the powers as 
separate or distinct. Minnesota's is typical. 

The powers of government shall be divided into three distinct departments: 
legislative, executive and judicial. I I 

An even briefer mention is made in the constitutions of Michigan and 
Rhode Island. Similar to Rhode Island, the Michigan constitution states: 

The powers of government are divided into three branches: legislative, executive, 
and judicial. 12 

Seven states have more complex descriptions of the separation. 13 These 
constitutions revert to the notion of "magistracy" to describe the separation. 14 

The Arkansas provision is typical of this group of constitutions. 
The powers of the government of the state of Arkansas shall be divided into three 

distinct departments, each of them to be confined to a separate bod~ of magistracy, to 

--_._-- ----

wit.: Those ,wh~c? are legis;ativeto one, those which are executive to another and those 
which are JudiCial to another,lS 

Prohibition oj Powers 
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Besides the ~ormal. ~ivision. ~f. powers just discussed, most separation 
claus,es, ~lso contaIn,s~eclfic prohlbitIOns on certain exercises of powers, These 
proh~b~t~ons, ar~ dIvlded into two categories, depending on whether the 
prohlbltion IS dlrected toward institutions or to persons who run them, 

~nst~tutional~r~hibition Clauses. By their language, this group of state 
constitutIOns prohIbltS branches of government from exercising the powers of 
the o~her, branches. There are two basic forms to this provision found in state 
constitutions. 

Alabama and Massachusetts have similar forms. The quotation below is 
from the Massachusetts constitution. 

,In the government of this commonwealth, the legislative department shall never 
exerc~se the ex~cuti~e and judicial powers, or either of them; the executive shall never 
exerc~se the leg~slat~ve and judicial powers, or either of them; the judicial shall never 
exercise the legislative and executive powers, or either of them,I6 

, ~he second form of this institutional prohibition is found in Arizona, 
IllInOls, Oklahoma, and Vermont. 17 The Illinois provision is typical and reads: 

No branch shall exercise powers properly belonging to another,lS 

,The New. Hampshire provision is unusual, mainly because of the 
quaIntness of ltS expression. It reads: 

, I~ the government of this state, the three essential powers thereof to wit the 
legislative, executive, and judicial, ought to be kept as separate from, and i'ndependent 
of, each ?ther, as the n,ature of a free government will admit, or as is consistent with 
~ha~ chain of connection that binds the whole fabric of the constitution in one 
indissoluble bond of union and amity,I9 

Pe~sonal Prohibitions. Most prohibitions found in state constitutional 
~ep~rat~on of }:'owers provisions are directed at "persons" rather than 
InStitutIOns or de~ artments. Eighteen states have these prohibitions.20 While 
the language of these personal prohibitions is similar to that found in the 
institutional prohibitions, the emphasis appears to be on individuals rather 
than on the institutions or departments. Michigan's provision is typical. 

~o person exercising powers of one branch shall exercise powers properly 
belonging to another branch,21 

, . ~ive states have a slightly different prohibition, which applies to both 
Indlvlduals and groups of persons. The Texas prohibition is typical. 

,No person, or collection of persons, being of one of these departments, shall 
exercise any power properly attached to either of the others,22 

, . T~at t~ese ~roh~bitions are directed at individuals rather than 
InstitutIOns lS ObVIOUS In the Mississippi provision which requires that: 

The acceptance of an office in either of said departments shall, of itself, and at 
once, vacate any and all offices held by the person so accepting in either of the other 
departments,23 

Three !i:t:ltP!i: prohl'h;. h~tJ.. :-~ ... ! ... --... ! ---. 1 Q' ... I" I f 
--- -~ '"-- _.. •• v .. vv Ii 1lI:)lUUllOnaJ an persona over aps 0 power, 
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The Louisiana provision is typical. 
No one of these branches, nor any person holding office in one of them, shall 

exercise power belonging to either of the others.24 

Exceptions 

Twenty-eight of the 39 state constitutions which contain separation of 
powers provisions permit some form of exception or exclusion. Only 11 of the 
39 constitutions do not mention possible exceptions. 25 

Of the 28 constitutions which indicate that exceptions are permitted, 22 
of them require the exceptions to appear "expressly" in the constitution. 26 

No person, or collection of persons, being of one of those dep.artme~ts, shall 
exercise any pI.. wer properly belonging to either of the others, except In the Instances 
hereinafter expressly directed or permitted. 27 

Four constitutions vary slightly in that they do not require the exceptions 
to appear "expressly."28 Oklahoma's is typic~l Of. the. group.' ",,:ith ,~~e 
exceptions appearing in the words "except as provi~ed 10 thiS conStItu~l?n. 

Two unusual exceptions appear in the separatlOn of powers prOVlSlons of 
West Virginia and Virginia. West Virginia makes only one specific exception 
by providing that: "justices of peace shall be eligible to t.he legislat~re. "30 

Virginia excepts "administrative agencies" from one of ItS separatlOn of 
powers provisions. 3l 

Some courts have interpreted separation of powers to apply only to the 
"great functions" of state government. One Florida court enunciated this 
application as follows: 

The provisions of the Constitution relate to the division and the exer~is~ .of the 
legislative, executive, and judicial powers of government, and not to t~e d~flnltlOn or 
declaration of such powers. The mandate is in effect that, ... the leglslat.lve or law
making power, that is vested in the Senate and House of Representatives as ~he 
Legislature, shall not be ex.ercised by the governor or by the courts; the. executive 
power conferred upon the governor as Chief Magistrate shall not be exerCised by the 
Legislature or by the courts; and the judicial power that is vested in the courts shall not 
be exercised by the Legislature or by the Governor.32 

A consequence, then, is that most activities of government mi~ht not be 
s'ubject to the required separation of powers. The same Flonda court 
explained this consequence. 

All official duties, authority, and functions prescribed or contemplated by law 
are not necessarily governmental powers within the meaning of the constitutional 
provisions separating the powers of government into departments.33 

Stated simply, the Florida approach treats as critical whethe~ or not the 
activity is one a state constitution places on the governOl-, the legIslature, or 
the courts. If the constitution does not, then separation of powers does not 
apply. .. 

Applied to juvenile court services, thIS mode of analYSiS. has some 
interesting implications. Obviously, the law has always cast the pnmary d~ty 
for child care on parents and the family. If they failed to adequately proVIde 
for their children, charities undertook those responsibilities. Historically, the 
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protection and care of children were nongovernmental responsibilities. Only 
during the last century have governments undertaken to protect and care for 
children; but even these governmental activities do not arise unless there has 
been a failure or dereliction by nongovernmental persons. All of this is 
suggestive that providing services to delinquent children might not be 
considered a governmental power under the philosophies extant at the time 
state constitutions were adopted. 

Vestment Clauses 

Having examined the explicit separation clauses and considered the 
implicit separation of powers, a further step of analysis of state constitutions is 
necessary. To understand the nature of the separation, it is necessary to also 
look at how each state constitution embodies the separation in the 
constitutional articles establishing the officers and institutions which are 
separated. Typically, these embodiments are found in the executive, 
legislative, judicial, and related articles of state constitutions. 

Within these articles, the central provision is the vestment clause. It is the 
source of authority establishing the major institutions of government. These 
clauses are the principal sources of applying the separation of powers doctrine 
in states which do not have specific provisions. Even in states with specific 
separation provisions, vestment clauses also appear in constitutions and are 
utilized by courts in considering separation issues. 

Judicial Power 

All states except Massachusetts have judicial vestment clauses. 34 Ohio's 
judicial vestment clause is typical and states: 

The judicial power of the state is vested in a supreme court, courts of appeals, 
courts of common pleas and divisions thereof, and such other courts inferior to the 
supreme court as may from time to time be established by law.35 

There are two principal elements in the 49 judicial vestment clauses: 
identification of the courts vested with judicial powers and legislative powers 
relating to courts. 

Identification oj Courts. The first principal element of judicial vestment 
clauses is the identification of the courts in which power is vested by the 
constitution. These are the constitutional courts, in contrast to statutory 
courts established by acts of the legislature pursuant to its powers under the 
constitution. Sometimes other constitutional courts are established in a 
judicial article but not mentioned in the vestment clause. 36 Whether this is 
significant is not apparent. 

The method of identifying courts in vestment clauses is usually 
accomplished by naming the court. Because of different court histories and 
traditions in each state, courts are denominated in more than 30 ways in state 
judicial vestment clauses. Nonetheless, these clauses can be clustered into 
three groupings. 

The first group of constitutions identifies only one court, typicaHy the 
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state su reme court, leaving other courts to legislative enact~ent. Oregon's 
, ,P , typl'cal of the five states which have adopted thlS approach, 

provlslon 1S d ' h 
The judicial power of the state shall be vested in one supreme court an m suc 

other courts as may from time to time be created by law,37, " " 

Twenty-three of the remaining constitutions vest Judlclal pO~,er m elther 
two or three named courts,38 The identification ponion of Hawall s vestment 

clause is typical. ' ' 
The judicial power of the State shal~ be vested i~ one/uP~~~~:eo~:t~:II~~~! 

courts and in such inferior courts as the legislature may rom Ime, I ' r 't 
Twe~ty-one remaining constitutions v~s~ju~icial ?ower m ~ mu tip l~h~ 

of named courts,40 The Pennsylvania provlslon 1S t~plcal of thlS group, 

identification portion of that vestment clause reads, , 'f' d ' d' , I 

Ttle judicial power of the commonwe:1t~ shal~ be ~:~;td :~ea ~;~~o~~el::~h 
system consisting of the Supreme cour~~ tc:ur~P~:~icipal a~d traffic courts in the 
Court, courts of common pleas, commum Y b 'provided by law and justices of the 
City of Philadelphia, such other courts as may e 

peace 41 , h b 
O 

:' ally an exception can be found to the vesting of what m1g t e 
ccaSlOn , . f' peachment 

t d to be a judicial power, namely, the grantmg 0 1m 
cons rue 42 

typically to a legislative body, ,,' 
poweg~l one constitution among all the 50 ,states id.entifies a,Juvemle court 1~ 
the vest~ent clause, In Colorado, the juvemle court for the Clty and county 0 

Denver is identified by name,43 'f 
L islative powers Relating to Courts. The second tYPlcal element, 0 

, d' , elgvestment clauses is the grant of authority to legislatures to estabhsh 
JU lCla , , 'd V 't' s also appear , dd'tl' on to the courts speclflcally mentione. ana lon , 
courts mal , , I' I t' thority 
in the legislative vestment clauses, which tYP1cally mclude ~g~s a l~e au , 
to alter district boundaries or to establish officers or admmlstratlve agencles 

, 'd" I r 44 ested wlth JU lCla powe , , 'd" I 
v There are two patterns to these grants of legislative power ~n J~ 1Cl~ 
vestment clauses, One pattern, found in the majority of,state c,onstitutions, 1S 
the authority to establish courts other than those, me~tlOned ~n ~~e v~~t~:;: 
clause, Ten vestment clauses grant a broad leglslative aut on y, a 
vestment clause is typical of this group, , 

The judicial power of the State is vested in a supreme court, a superior court, and 

the courts established by the legisiature,4S , , " 
Similar grants of broad legislative authority appear m Judlcial v~s~ment 

clauses of 23 other state constitutions; however, rather than glvm,g ~ 
Ie islatur~ broad general authority to establish courts, th,ese 23 clauses ~lmlt. 
le:islativ; authority to establishing additional courts WhlCh are sub~r~!~~: 
or inferior t.o the state supreme court or to the en~merated lower cour s, 
Kansas judicial vestment clause is typical of thlS group. " 

The judicial power of this state shall be vested in a supre~e co~rt, district courts, 
probate courts, justices of the peace, and such other courts, mferlor to the supreme 

court, as may be provided hy iawP 

1 
I 
I 
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The second pattern found in judicial vestment clauses expresses 
legislative authority over named or specified courts. Nine constitutional 
clauses vest legislatures with authority regarding named or specified courts, 
such as municipal courts and a few other named miscellaneous courts, An 
example is North Dakota. 

The judicial power of the state of North Dakota shall be vested in a supreme 
court, district cotJrts, county courts, justices of the peace, and in such other courts as 
may be created by law for cities, incorporated towns and villages,48 

Only the vestment clauses of the California, Florida, Illinois, Kentucky, 
Louisiana, Maine, Mississippi, Missouri, North Carolina, and West Virginia 
constitutions do not grant the legislatures some authority over courts. 

While most states grant legislatures some authority over courts in the 
judicial vestment clauses in the patterns outlined above, Massachusetts has a 
distinct provision regarding legislative authority regarding courts, In 
Massachusetts the term "general court" refers to the legislature, 

The general court shall forev0r have full power and authority to erect and 
constitute judicatories and courts of records, or other courts, to be held in the name of 
the commonwealth,49 

Since this is the only constitutional authority in Massachusetts regarding 
the judicial power, and no judicial vestment clause appears, Massachusetts 
presents an atypical situation for analyzing how separation of powers impacts 
on juvenile court services, 

Besides the general patterns found in 49 judicial vestment clauses, there 
are four other elements that are sometimes found in these clauses, These 
variations found in vestment clauses establish unified court systems,50 
prohibit certain legislative actions regarding courts, 51 create exceptions, 52 and 
grant judicial powers to persons rather than courts, 53 A tabular summary of 
certain aspects of judicial vestment clauses is contained in Appendix C. 

Legislative Power 

In form, legislative articles in state constitutions parallel judicial articles, 
There is first a vestment clause followed by sections which detail the 
institutions in which the legislative power is vested, The Utah constitution is a 
typical example of 47 of these state constitutional vestment clauses, 

The legislative power of the state shall be vested: In a Senate and House of 
Representatives which shall be designated the Legislature of the State of Utah,54 

The most common court-related provisions found in legislative articles 
involve prohibitions on legislative enactments affecting courts. These, 
however, almost uniformly take the form of prohibitions on local, special, or 
private legislation affecting a particular court or proceeding, 55 They are 
basically prohibitions on a legislature substituting its judgement for that of a 
court in matters before the court. An example of such a prohibition is found in 
the Alabama constitution which prohibits the legislature from, among other 
acts, "providing for th~ adoption or l~gitimatizing of any child," "providing 
for a change of venue in any case," and "fixing the punishment of crime."56 
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. .. . on in state constitutions, help to explain 
These prohlbltIOns, q~lte ~omm 'udicial ower by focusing attention on 

the distinction between leglslatl~e tnd 
j hich kgislatures can enact and the 

the distinction between genera aws ~ mitted to apply the general law. 
specific cases under which ~.~~. a ~~~~ l~~;:l:tive powers, only one, appearing 

Of all the express pro 1.1 l? .~ ht be applicable to the question of 
in the West Virginia constitutIOn, mlg . . . 

juvenile court services. urt or judge the power of 
The legislature shall not confer upon. any ~o "d d 57 

appointment to office, further than the same IS herem provi e . 

Executive power . t' 1 of .' . les almost all executlVe ar lC es 
Like the judicial and.leglslative artt '58 Typically the clauses vest 

state constitutio~s contam vestm:nt c :u::~e executive ~ower," "executive 
executive power m the governor as "the s p overnor is merely described as the 

Power" or "chief executive power, or the g t' magistrate "59 Thirty-four 
, . ff' " "supreme execu Ive . 

"chief executive 0 lcer or. that of state government. 
states describe the vested executive power as 

Maryland's is an example. e vested in a governor.60 
The executive power of the state shall b . . thout 

1 utive power m the governor Wl 
Twelve states vest only a genera ~xec. executive vestment clause is an 

mentioning state government. The yommg 

example. d' a governOr 61 
The executive power shall be veste m . . t pted to 

.' f vestment clauses, one IS em 
Because of the wordmg m exec.u.lve untl'es Such constitutional . r bTt t clties or co· . 

question then a~p lC~ 11 Y 0 the state's chief executlve, never 
provisions, in deslgnatmg the governor as ment At the same time, local 
refer to either local officials or .t~ l.o~al govfertnhe st~te and its officials are 

rtical subdlVlSlOns 0 . . h 
governments are po 1 b'n the following dlSCUSSlOn, t e 

1 As will e seen 1 • 11 
governed by state aw. . d t' e to local government IS norma Y 
applicability of the separatlon oc nn . 

assumed by both the courts an~ the r~~::~s doctrine is applicable only to 
In some states, the separatIOn 0 t municipal governments, or both, 

state government. In these s~atesl' coun
l 
y o~her states all levels of government 

are not affected by a separatIOn cause. no. ' 
\ f f powers doctnne. 
a~e affected by the separa lon 0 t from the separation, the issue of the 

Where local govern~ents are ex~~~ services will turn principally on 
proper location of delmquency-re ~ executive agency are viewed as state 
whether juvenile co~rts o.r a challengmg e sidered local courts under state law, 
or local agencies. Ifjuvemle.courts ar~.c~~ct attorneys are all considered loc~l 
or if service agencleS for chlldr~n or IS . f ns issue In the one case where It 
governmenta~ units, ~hen ~here l~ no ~~~:~~:o court s~rvices, the California 
'Nas raised, m conjunction w~th tj . of separation applied only to state 
Supreme Court held that. the oc r:~ei ar and may require greater judicial 
offices.62 Yet, the answer IS. not at al c e 
scrutiny before it can be lald to rest. 

-~ - ~ ... ~-----~-----~-------
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Case Law Development of the Separation of Powers Doctrine 

The case law applying the separation of powers doctrine to juvenile court 
services is largely a development of intragovernmental conflicts, principally 
between county commissioners and juvenile courts. It is rare for a private 
party to raise a separation question regarding juvenile court services. This 
body of case law, then, is principally instructive of how the branches of 
government must share control over juvenile court services when no direct 
question concerning individuals is involved. That characteristic of the case 
law is somewhat surprising because the uncontradicted, underlying purpose 
of the separation doctrine is to protect individuals from tyrannical 
concentrations of governmental power. 

For juvenile court services, a consequence of this line of case law is that 
there are highly refined technical holdings regarding the employment of court 
services personnel, and the conditions of such employment. Fine distinctions 
and analogies are made, and prior decisions are consulted. Yet, in all of the 
cases, the distinctions and analogies are never more than dicta, rationales used 
to fit the decisions into the legal traditions of a state. Even then, the dicta are 
not necessarily applicable when an individual invokes the protection of the 
separation doctrine against a forbidding concentration of governmental 
power. Although thejuvenile court cases suggest that the separation of powers 
doctrine does not create a personal right, none clearly so holds. But, as the 
Owens case which is discussed later indicates, individuals might not achieve 
favorable results when they test the constitutionality of juvenile court services 
under the separation doctrine. 

Through an ironic trickling-down process, individuals may receive 
personal benefits from institutional conflict. Separation of powers, perhaps, 
does not create a right to be protected from a governmental tyrant; it only 
arranges the powers of government to minimize the opportunities for tyranny. 

A second feature of juvenile court services cases is that most of them 
analyze juvenile court services in terms of probation. The broad spectrum of 
social services found in modern juvenile courts today developed from the early 
generalist probation officer, who was assigned broad duties by statute and 
individual judges. Only a few of the cases touch on the more specialized 
services, such as intake, found in courts today. 

Intake 

In State v. Juvenile Division, Tulsa County District Court, a juvenile 
court-operated intake procedure was challenged as violative of the separation 
of powers provision of the Oklahoma constitution.63 The case arose when a 
prosecutor filed a delinquency petition. The juvenile court dismissed the 
petition, apparently because the prosecutor had failed, prior to filing, to seek 
the juvenile court's approval. The Oklahoma statute required: 

Whenever any person informs the court that a child is within the purview of this 
act, the court shall make a preliminary inquiry to determine whether the interests ofthr 
public or of the child n;quire thlit fUfiht:r aciiori be taken. Thereupon, the court mr 
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, , 'h t n' normayauthorizea make such informal adjustments as IS practlcable Wit ou a pe I 10 

petition to be filed by any person,64 " , cutor 

Following the juveni~e court',s ddismls:~~ ~ptph:a~O:a~I~~!~~~; f~~ss~atute 
1 d The principal Issue raise on , d' t 

appea ~.', 'I t control of intake was constitutional accor mg 0 

~~:h~~ll:~~~~v~:~:t~~~i~n, The provision, typical of many st~t~s, ~eads: 
f h State of Oklahoma shall be divided Into 

The powers of the government ~ la\i~e Executive and Judicial; and except as 
three separate, depart~en~s: The tegli:lative' Executive, and Judicial department of 
provided in this ConstitutIOn, the d e~, t' t' and neither shall exerci3e the powers 
government shall be separate an IS inC , 
properly b'!longing to either of the others.6s ,. d 

The prosecutor claim~d t~at the juvemle m;~:ee'u~~~i~~ b~~:C~~: 
unconstitutional because ~he ~ uve~~e ~~su:~c~~~~~~:~thin tJhe province of the 

impro~erlYb deleghatTedheausttat~r~~n~~~ed the prosecuting attorney was the only executive ranc . , '1 
executive branch authorized to prosecute Juvem e cases, , 

arm of the fe' , 1 Appeals rejected the prosecutor s The Oklahoma Court 0 nmma 
claim of unconstitutionality. It held that: 

• The owers of government can be blended, 'h 
• The ~onstitution does not expressly grant an intake function to t e 

prosecutor, 'to an appropriate branch of • The.~ legislature can assign powers 
government, and , 

• Juvenile courts are special courts, 
, f th th e powers of government does not 

Certainly the theory of separatIOn 0 e re rried out with precision and thus 
mean that the distinction between the ~hre,e can be ca Where a particular 

'd of blending In the three powers, , , , 
there may be a certam e~ree 'as either Executive or Judicial and when 
power cannot be concluSIV~IY cat~g~~I~:~ther the Judicial or Executive Branch by the 
such powers are not expres~ y gran e I determine the Branch to whom the 
Constitution, then the Legislature may ,pro~:r :'t will be exercised, for the exercise of 
power is to be entru~te~ and the manner 10 w

t 
ICth~ agency or department's function, 

h w r may be mCldent and necessary 0 bId 
t e po e d thority of the prosecuting attorney can e en arge 
Further, we note the pow7rs an au A l' I XVII Section 2 of the Oklahoma State 
or diminished by the Legislature, See r Ie e, , 

Constitution,66 , '" t 1 f 
As to the special nature of the juvenile court JustIfymg ItS con ro 0 

'ntake the court wrote: , 

I • The court -~elatcd intake f uncl~~:~e~h~e:~~~;t~::: ~h~~;'~:~~~~~~:~e:~i~~e~; 
was legislatively Im?lemented to a~ , f ctions neither exclusively as a judicial 
juvenile cases, The Judge, as Pater ,atnae: un ncroachment upon the Executive 

member nor eX~IUtS~Ve~~s~~:~g:x~~~~~~ed~~~~~il~~uevenile Court is the lega~ly trained 
Branch occur,s 10 ,e. thority who must balance the societal interests 10 the case 
and proper dlscretlon~ry ~u , misconduct charged, to determine whether or 
against those of,the Child, mdl,.ght ?f t~: preferable rather than the institution offormal 
not informal adjustment or Iv~rslO~ ,. ident and necessary to facilitate and 
' 'I eedings Such discretIOn IS mc d d 
Juvem e proc , J 'I C de which is that the care and custo y an 
effectuate the purpose of the uve~1 e 0 rly as may be that which should be 
discipline of the child shall approximate, as nea , 

given by its parents, and that as far as practicable, any delinquent child shall not be 
ti';!ated as a ~riminal.67 
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A challenge somewhat similar to that in the Tulsa case appears in State v, 
Owen, where a child challenged, on due process and s~paration of powers 
principles, a Washington state statute "permitting pl~~,ation personnel to 
participate in the investigatory, accusatory and adjudicatory processes of 
cases. "68 The challenge was rejected in an almost summary decision on the 
basis that such participation "was not an unlawful de1egation of executive 
authority to the judiciary," 

The Owen and Tulsa cases both rejected attacks based upon the 
separation argument, despite the fact that Washington has no/explicit 
separation of powers in its constitution, As a result, it is impossible to 
determine from these cases whether such a clause substantially adds anything 
to the application of the doctrine. 

P"obat;on 

The following group of cases are principally in.~resting for their various 
characterizations of probation officers, Ench one shows a chain of reasoning 
which courts have used in relating jm!enHe Court services to separation of 
powers principles. 

The first case, Witter v. Cook County CommiSSioners, involved the first 
juvenile court act in tbe country.69 The case arOS0 When John H. Witter, the 
head juvenile court probation officer, was suspended by the Cook County 
Board of Commissioners after three years of service, The board also filed 
charges against him with the civil service commission, Subsequently, the civil 
service commission confirmed the boafd's suspension of Witter and fired him, 

Witter sought jUdicial review of his discharge and, on separation of 
powers principles, claimed that only the juvenile court had authority to fire 
him. 

The portion of the Illinois juvenile COl..: law under which Witter had 
been hired provided that the juvenile court could determine the number of 
probation officers to be employed during each year. Following this 
determination, the court was to: 

Notify the president of the board of county commissioners or board of superiors 
of the number of probation officers so determined, and the said probation officers, 
including the head probation officer, shall be appointed in the same manner and under 
the same rules and regulations as other officers and employees in the S'" ","1unty under 
the board of commissioners or supervisors,70 

The court, after citing the Illinois separation of powers clause and several 
case definitions of executive, legislative, and judicial powers, stated the issue 
of the case: 

The question to be determined in this case is, into which class of these different 
powers and duties does the office of probation officer fall? , , , The question is not to 
be decided upon the mere fact that the duties of probation officers are performed in or 
in connection with the court,11 

In deciding the question, the court reasoned that (I) there is an 

\ 
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overlapping of the powers of government and (2) th~ probation officer is a 
necessary assistant to the juvenile court. As to the overlapping of powers, the 
court wrote: 

o 

The three departments aid in the administration of the government, euch one 
perf"rming its different functions, and article 3 does not mean that the legislative, 
executive and judicial powers shall be kept so entirely separate and distinct as to have 
no connection with or dependence upon each other .... It is a legislative function to 
provide places for holding courts and to provide for the expenses ofthejud:cial system 
and the compensation of judicial officers, and the Legislature may invest the board of 
county commissioners with the care and custody of property belonging to the county, 
although the property is used in the exercise of judicial power by the judicial 
department. 72 

When this statement is compared with the statement in the Tulsa 
decision, a difference in the perspective of the two courts is evident, although 
the results Wf're the same. The Tulsa court said that intake represented a 
"blended power," because it was unable to distinguish whether intake was 
executive or judicial in nature. The Witter court, on the other hand, began its 
reasoning with a certainty that a particular power is either judicial, executive, 
or legislative. 

A sheriff and clerk are essentb.: to a court and to the exercise of judicial power, 
but the one performs executive, and the other clerical duties merely. Thejudicial power 
is exercised by the judge, with such assistants as he may lawfully have to aid him in 
adjudicating upon and protecting the rights and interests of individuals.73 

The second basis for the Witter court's decision was that the juvenile 
court has a 'lpecial purpose. Unlike the Tulsa case, where the special purpose is 
found within the overall language of the Oklahoma juvenile code, the Witter 
court likened the special purpose in the juvenile court's outgrowth to an 
English court of chancery. 

The juvenile court exercises a jurisdiction of the court of chancery which is of 
very ancient origin, and which extends to the care of the persons of infants within the 
jurisdiction and to their protection and education. 

This court long ago declared it to be a power, which exists in every well-regulated 
society, to see that infants within the jurisdiction of the court are not abused, 
defrauded, or neglected, and that they shall be reared and educated under such 
influences as will make them good citizens, and that this power is vest.ed in the court of 
chancery representing the government .... 

The parental care of the state is administrated by the juvenile court, and that 
court perfOims a purely judicial function in the hearing of cases brought before it. 74 

Having described the special nature of the juvenile court, the court then 
described the significance of the probation officer to the juvenile court. 

The neglected, dependent, or delinquent child ordinarily has no means to employ 
counsel. It would be impossibk for the court to make personal investigation of each 
case so as to act intelligently, and it is essential that the court act only upon a thorough 
investigation of the facts and a consideration of every circumstance that will enable the 
court to enter ajust decree. Accordingly it has been deemed wise to provide by statute 
for one or more assistants to the court under the name of probation officers .... It is 
the duty of the pro bation officer to make such investigation as may be required by the 
court, to be present in court in order to represent the interest of the child when the case 
is heard, to furnish to the court such information and assistance as the judge may 

i 
\ 
i , 
i 
! 
I 

I 
I 
I 
II 

! 

i 

Il 
It 
'I 

11 

'j 
1 

I 
!I 

I 
f 
\ . 
r 
I. 

I 
\ 

I 

---- - -------

, ' 

require, and to ta~e suc~ ch.arge of any child, before and after trial, as may be directed 
by the court. The Investtgatton to be made by the probation officer is the investigation 
of t.he court thr?ug~ t~a~ officer as his assistant, by whom he performs the judicial 
dutIes ~n? exercIses JudICIal power. Whenever a minor is a party to a proceeding in any 
court,. It IS the dut.y of that court to see that the minor is properly represented by 
guard.lan or next friend. Courts of chancery have always appoint.ed guardians ad litem 
for.mlno~s who are parti~s to suits and controlled them by compelling performance of 
theIr dut~es. The probatIOn officer is practically a guardian ad litem for each child 
brought .mto the court and has enlarged duties under any statute. Like attorneys, 
master~ m ch~ncery, receivers, ~ommissioners, referees, and other similar officers, 
prob~tlOn officers are mere assIstants of the court in the performance of judicial 
functlOns. 75 
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S~n~e the issue in. the case was whether the juvenile court or the county 
commISSIOners could fIre the chief probationer, the conclusion was not based 
upon w?ether the probation department was properly in the court· rather the 
conclusIOn went to the judicial power of appointment. ' , 

.The ~o~e~ to appoint and remove such officers is necessary to the independent 
exercIse of JudICIal power and the separation of the judicial department from the other 
~e~a~tments o~the government which are prohibited from exercising its functions. The 
Judlcl~1 power Inclu~es the.authority to select persons whose services may be required 
~s ~s~lstants to the Judge m the performance of judicial duties and the exercise of 
JudICIal power.76 

The Witter court recognized only one permissible leaislative 
encroa~hment on the juvenile court's ability to hire staff-the legi:lature's 
authOrIty to set standards for the personnel hired. 

. ~ndoubtedly the ~egislative department may, in the legitimate exercise of 
legIslative power, prescribe reasonable qualifications which will exclude improper 
per~~ns, or may make removal from office a consequence of violation of law; but the 
JudICIal department could not be separate from the other departments of the 
govern~ents ~nd free from interference in the exercise of judicial functions if it must 
accep: Its assIstants from another department or a commission which makes the 
selectIOn. 77 

In the 65 years. since the Witter decision, juvenile court operations have 
altered. W~e~her thIS makes the language of Witter inapplicable to a modern
day analysIs IS not clear. 

. ~nother e~rl~ case diSCUssing separation of powers in the context of 
Juvemle probatIOn IS Nichol/v. Koster, a 1910 California decision 78 The case 
arose When the aud~tor for the city and county of San Francisco refused to pay 
the. salary ?f an aSSIstant probation officer. The probation officer brought a 
claIm for hIS salary and the auditor raised two defenses. The auditor claimed 
th~t a statute ~~thorizing the juvenile court to appoint probation officers was 
VOId ~ecause It Improperly gave the juvenile court executive powers. Second, 
he ~laIm~d that s~la~y matters were confided to local governmeI1ts under the 
Cahfo~ma constItutIon, contrary to legislation which set the salaries of 
probatIon officers. 

In upholding the statute a.~ ~onstitutional, the Nicholl court reasoned 
that (I) th~ j~venile c~urt is a special court and that (2) the separation of 
powers prIncIple applIes only to state offices. The court wrote that to 
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accomplish its purpose it: 
gives additional jurisdiction and power to superior courts of the state and provides the 
officers necessary for the execution of that jurisdiction and power. It is an exercise of 
the police powers of the state, through the judicial department. It is a matter which 
concerns the whole state as much as any other extension of the judicial system. 79 

To the auditor's challenge that the probation officer's duties were 
properly a role for sheriffs, the Nicholl court observed that the duties of a 
probation officer: 

are of a character not before imposed upon sheriffs. The probation officer is required 
to inquire into the antecedents, character, family, history, environments, and cause of 
delinquency of every child brought before the court, to be present in court and 
represent the interests of such child upon the hearing as to its being a delinquent, to give 
the court such information and assistance upon that hearing as the court may require, 
to take charge of the child before and after the hearing if so ordered, and in some 
circumstances, he is required to act in a capacity similar to that of a guardian of such 
child. Section 5 of article II gives the Legislature power to create such other county 
offices and provide for the appointment of persons thereto, as public convenience may 
require, in addition to the officers specifically named therein. For the performance of 
these new duties, of a character different from those usuaIiy imposed on sheriffs, the 
Legislature undoubtedly had the power, under this constitutional provision, to create a 
new county office, and provide for the appointment of persons to perform the duties 
thereof who would be county officers.80 

The court then went on to treat the purely separation of powers issue. 
Here, the distinction is made that juvenile court services are local and only 
state offices need be separated under the constitution. 

The remaining objection is that the appointment of these probation officers is an 
act of the executive department of the state, and that the judge of the superior court, 
being an officer of the judicial department of the state, cannot be vested with power to 
exercise functions belonging to the executive department. Article 3 of the Constitution 
provides that "no person charged with the exercise of powers properly belonging to one 
of those departments shall exercise any functions appertaining to either of the others, 
except as in this Constitution expressly directed or permitted." In People v. Provines, 
34 Cal. 525, this court decided that this provision of the former Constitution, which is 
in the identical language above given, referred to the respective departments of the 
state government, and not to the local county and municipal governments which the 
Legislature might establish. The superior court is one of the courts of the state, and the 
judge of that court may perhaps be classed as a person charged with the exercise of 
powers belonging to the judicial department of the state. But the probation officers in 
question are not officers of the state government. They are minor officers of the local 
county government. The appointment of such officers is not necessarily a part of the 
duties or functions of the executive department of the state government, according to 
the system outlined in the Constitution. Perhaps the Legislature, after creating such 
county offices, could authorize the state executive to appoint persons to fill them, but it 
is no part of the constitutional scheme of government that such appointments should 
be made by state officials. The judge of the superior court, when he appoints these 
probation officers, does not exercise functions intended to be described in the 
Constitution as those appertaining to the executive department of the state. It is 
apparent that the act does not conflict with this provision of the Constitution. HI 

Then, further justifying juvenile court control over probation officers, 
the court considered the doctrine of inherent powers, similar to the guardian 
analogy made in Witter. 

Furthermore, the appointment of persons to discharge duties of this character, 
acts necessary to be done to enable a court to transact its judicial work in an orderly 
and expeditious manner, or necessary or even merely convenient to the exercise of its 
jurisdiction, has always been recognized as a power incidental to the judicial office. The 
Legislature may indeed provide for the appointment of such assistants of the court by 
the executive department, or by election of the people, and thus relieve the court of the 
burden of choosing such persons. But if the Legislature or the Constitution should fail 
to provide such persons, a court invested with jurisdiction would have all the powers 
necessary to its convenient exercise, and could appoint such assistants as might be 
required. And doubtless the Legislature can authorize the court to appoint such 
assistants. Instances are not wanting. The Supreme Court is authorized to appoint 
bailiffs, secretaries, phonographic reporters, a librarian, and janitors. Code Civ. Proc. 
Section 265; Pol. Code, Sections 769, 2314; Code Civ. Proc. Section 47. The district 
courts of appeal are authorized to appoint a stenographer and a bailiff. Pol. Code, 
Section 758. These powers are not given to the courts by the Constitution. They have 
never been considered a part of the functions of the executive department of the state. 
The judges of the superior courts appoint receivers, referees, phonographic reporters, 
and guardians, each of whom may be said to be assistants of the court, necessary to the 
exen:ise of its jurisdiction. The functions of these probation officers are in some 
respects similar to those of guardians, in others like those of a bailiff or sheriff, and in 
others not unlike those of an attorney. The appointment of persons to discharge such 
duties is clearly not a necessary part of the functions of the executive department of the 
'state government. 82 
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The Nicholl Court concluded its reasoning by noting that there was no 
constitutional provision regarding the appointment of probation officers. 

Indeed, it may be said that the selection of officers is not, per se, abstractly 
speaking, an exclusive function of the executive department. It may be done by the 
people by election. The executive department has power to appoint the executive 
officers pertaining thereto, if no provision for their election is made,;nd in that case 
such appointment will be a part of the duties of that department. But if assistants are 
required for the judicial or legislative departments, and no provision is made for their 
election, there is nothing in the Constitution that can properly be construed to require 
that the appointment of such assistants must be committed to the executive 
department. There is much force in the concurring opinion of Justice Sawyer in People 
v. Provines, supra, page 541 of 34 Cal., that the appointment of an officer is not strictly 
or essentially either a legislative, executive, or judicia! act, within the meaning of article 
3 of the Constitution.83 

State v. St. Louis County is the only case which alludes to the function 5f 
detention. 84 The case arose out of a conflict between the juvenile court and the 
county council over who should set the salaries for the juvenile court 
personnel. In upholding the juvenile court's authority to set the salaries, the 
court reviewed state constitutional provisions regarding courts and discussed 
the issue in terms of a juvenile court's inherent powers. 

A conclusion contrary to the views expressed in the foregoing Noble County 
Council case would vest in the legislative department of government the power to 
determine the extent to which the judicial department could perform its judicial) 
functions. This could be done by limiting the number of employees, regardless of need, 
or by providing for no employees at all. This result could be avoided onlyifthejudicial 
department has the inherent power to provide personnel necessary for the performance 
of its functions. Of course, such inherent power in the judicial department should be 
exercised only on occasions where necessary personnel and facilities are not provided 
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by conventional methods. When, however, conventional sources do not provide 
necessary funds, the court does have inherent authority to do those things essential to 
the performance of its inherent and constitutional functions. 

We are of the opinion that within the inherent power of the Juvenile Court ofSt. 
Louis County, subject to the supervisory control of the Circuit Court of st. Louis 
County (Art. V. Sections 4, 15 and 28, Const. of Mo., 1945, V.A.M.S.; Section 
478.063, RSMo 1959, V.A.M.S.;and State ex reI. MacNish v. Landwehr, 332 Mo. 622, 
60 S. W.2d 4), is the authority to select and appoint employees reasonably necessary to 
carry out its functions of care, discipline, detention and protection of children who 
come within its jurisdiction, and to Ex their compensation. I n order that the Court may 
administer justice under the Juvenile Code, it is essential that it control the employees 

who assist it.HS (Emphasis added.) 

A similar case involving a conflict over authority to fixjuvenile probation 
officers' salaries is f(lund in State v. County Court of Kanawha County.

86
lt is 

unusual in that it is the only case which limits ajuvenile court's control over its 
probation personnel, albeit the limitation only runs to salaries. The case arose 
when the county commission (called the county court in West Virginia) 
refused to pay the salary of the juvenile court's chief probation officer. The 
juvenile court had ordered the salary paid under a statute which provided that: 

The chief probation officer shall receive as compensation for his or her services 
an annual salary of not less than four thousand dollars nor more than six thousand 
dollars to be determined by the judge. Assistant probation officers and medical 
assistants shall receive as compensation an annual salary of not less than three 
thousand nor more than forty-eight hundred dollars to be determined by thejudge.

H7 

The basis for the county commission's refusal to pay was summarized as 

follows: 
The function of fixing the amounts of salaries for the officers and employees is 

primarily administrative, for legislative determination; and that any enactment of the 
Legislature which attempts to vest administrative functions in the judicial department 
of the government is unconstitutional, and void, as being violative of Article V of the 
Constitution of West Virginia, which reads: "Section I. The Legislative, Executive and 
Judicial Departments shall be separate and distinct, so that neither shall exercise the 
powers properly belonging to either of the others; nor shall any person exercise the 
powers of more than one of them at the same time, except that justices of the peace shall 

be eligible to the Legislature."88 

After reviewing several West Virginia decisions, the Court of Appeals 
noted the difficulty of deciding what is properly the part of each branch of 
government and i~s reluctance to base its decision on a juvenile court's 

inherent powers: 
It seems apparent, and is pointed out in numerous decisions of this Court, that 

there cannot be, in the very nature of things, any exact delineation of judicial, 
legislative or executive powers. There must be some mingling or overlapping. The 
overall purpose of the Constitution is to create a workable form of government, and to 
deny to anyone of the three departments any function actually necessary for the 
operation of that department would effectively render the form of government 
impotent. The Constitution itself in effect provides exceptions to the separation of 
departments made by Article V. For example, county courts are vested with certain 
judicial powers and "such other duties, not of ajudicial nature, as may be prescribed by 
law," and Article V itself provides that justices of the peace may serve in the 

\ 
I 

\ 
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Legislature .... This Court, however, is not warranted in making exceptions thereto 
merely because the Founders thought it wise to do so in certain circumstances.H9 
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The Cou~t o~ Appeals then concluded that the fixing of salaries was 
prop~rly a legIslative power which a juvenile court (in this case the Domestic 
RelatIOns .Court) could not exercise. Then, in dicta, the court commented on 
the p~opnety of the probation department {)eing attached to the Domestic 
RelatIOns Court: 

. We make it cle~r,. however, that only that part of the Act under consideration 
which re!ates to the hXI~g ~f salaries by the Domestic Relations Court of Kanawha 
Coun~y IS held unconstitutIOnal. The Legislature intended to create the Domestic 
RelatlO~s ~ourt of Kanawha C.ounty and to vest it with jurisdiction over the subject 
matter~ l.ndlCated, a~d to make It a workable, effective part of the judicial system. The 
mere flxmg of salarIes by that court is not essential to the proper functioning of th 
co~rt. T~at court will function as intended by the Legislature whether salaries of th: 
offlcer~ mvolved are fixed by that court or by some other properly constituted 
authorIty.90 

Another West Virginia case, State ex rei. Hall v. Monongahela County 
arose when the co~nty refused to pay its juvenile court's probation officer.9 ; 

Part ~f the county s.refusal was ~ased on inappropriateness under separations 
doctrme for attachmg. a pro~atlOn officer to the court. The court awarded 
payment t? the probaho~ offI~~r. The court distinguished probation officers 
from shenffs and then IdentifIed probation officers as exercising hybrid 
powers. 

. The fi~al objection goes to the right of the juvenile court to appoint probation 
offICers, and IS based upon the theory of inhibition against encroachment by anyone of 
the thr:e departments of t.he state government, upon the powers of the others. All 
authOrIty, however, recogmzes the impossibility or impracticability of wholly avoiding 
every form of encroachment by each department upon the province of the others. They 
have a comm?n pur~ose, the due and orderly prosecution of the objects for which all 
g?vernment IS o~damed. No one department can fully and completely fulfill or 
dlscha~ge the duties allotted to it without at least in part exercising some function 
bel~ngm~ to one or both of the others. But upon the construction given to the statut(! 
the Juvemle court may properly be authorized to appoint assistants when necessary to 
th~ due and complete accomplishment of the powers conferred upon it.92 

. . Fmally, the court, using language typical of inherent powers decisions 
mdI~a~es t~at .probation officers are necessary for the juvenile court t~ 
admmister Justice. 

Commissioners. in c~ancery and for the sale and conveyance of real estate, receivers, 
an~ ct~er functIOnarIes, are necessary to enable courts to effectuate the administration 
o~ JustICe. The. Gov~rnor appoints his private secretary and stenographer to aid in the 
discharge of his duties, and the state pays forthe service; each House of the Legislature 
ele~ts a clerk, sergeant at arms, and committee clerks and pages to render it like aid and 
assistance; and s.o may e~ch of the state officers for the same purposes-the salaries of 
the several appomtees bemg chargeable to and paid by the state. Some of them have the 
power t? appre~end for cause, when ordered so to do by the body whose officer he is 
As an ~llus~rat~on of the essential character of some instrumentality to assist i~ 
promotl.ng ~ustIce by courts ~stablished for that purpose are jury commissioners, 
whom CirCUit courts may appomt and whose compensation is fixed by law and paid by 
the county court. The act granting this power was upheld in Statev. Mounts, 36 W. Va 
179, 183, 184, 14 S. E. 407, 408 (15 L.R.A. 253). They go, the court said, "to make up ~ 
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part of the judicial machinery such as commissioners in chancery," etc. The California 
and Illinois cases cited, though the former are not in accord with the latter on other 
legal propositions, agree in sustaining the power vested in courts to appoint probation 
officers, as and when necessary, as assistants in the administration of the law having for 
its purpose the care and protection of dependent, neglected, and abandoned children.93 

Miscellaneous Issues 

Jones v. Alexander was a taxpayer's suit which challenged the 
constitutionality of a Texas statute which makes juvenile judges members of a 
Juvenile Board with the following duties: (1) to exercise supervision over 
minors residing or found in the county who might be dependent, neglected, or 
delinquent; (2) to obtain information concerning the welfare of such minors; 
and (3) to direct such action by" probation officers to be appointed by the 
judges and such action by courts and persons having custody of such minors 
as might be deemed proper.94 

The taxpayer challenged the juvenile judges' participation on the board 
as violating Texas' constitutional provisions regarding separation of powers 
and a prohibition against dual office holding. In upholding the juvenile 
judges' participation on the board, the Texas court treated the dual office 
prohibition and the separation of powers clause as related. 

The court first noted the relationship of juvenile courts to chancery 
jurisdiction. 

The welfare of minors has always been a matter of deep concern to the state. In 
Engi,wd it was one of the most important branches of equity jurisdiction and 
frequently exercised by the courts of chancery.95 

The court then reviewed examples of additional "duties not strictly 
judicial" which the legislature had imposed upon Texas courts. This is a 
variation on the overlapping powers analysis found in Witter, where the court, 
without citing a basis, defines duties as either judicial, executive, or legislative. 
Concluding that the additional duties assigned to juvenile judges were 
compatible with the court's judicial duties, and that the legislature could 
assign juvenile judges to the Juvenile Board, the court wrote: 

Unless the duties placed upon the district judges by virtue of this act create more 
offices than one, or subject them to the rule that they cannot hold two or more offices at 
the same time, or that the additional duties imposed are incompatible with their other 
duties conferred upon them by law, then the act cannot be condemned. The duties 
assigned by this act partake of the same general characteristics of other duties imposed 
by law. The duties assigned are made coterminous, in that the district judge ceases to sit 
as a member of the juvenile board when his term of office expires. 

Using the plain language of the Constitution, which provides that the district 
court shall have "original jurisdiction and general control over ***minors under such 
regulations as may be prescribed by law," as a basis upon which to plant the validity of 
article 5139 et seq., which imposes additional duties upon district judges in certain 
counties for which extra compensation will be allowed, and when considered in 
connection with the many legislative acts imposing many other duties not strictly 
judicial upon district judges and the decisions of our courts bearing upon this question, 
we are unable to find any sound reason for holding that this act contravenes section 40 
of article 16 of the Constitution or of any other provision of the Constitution.96 

-----------------
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DUE PROCESS 

The due process clause was not part of the initial U.S. Constitution. It 
became incorporated into the Constitution in 1791 as part of Amendment V 
which, together with nine other Amendments adopted at the same time, 
became known as the Bill of Rights. Amendment V reads as follows: 

No person shall be held to answer for a capital, or otherwise infamouse crime, 
unless on a presentment or indictment of a Grand Jury, except in cases arising in the 
land or naval forces, or in the Militia, when in actual service in time of War or public 
danger; nor shall any person be subject for the same offence to be twice put injeopurdy 
of life or limb; nor shall be compelled in any criminal case to be a witness against 
himself, nor be deprived of life, liberty, or property, without due process of law; nor 
shall private property be taken for public use, withoutjusl compensation.97 (Emphasis 

added.) 

Another one of the Bill of Rights became important in interpreting the 
Fifth Amendment a number of years later, when the U.S. Supreme Court was 
asked to apply the due process clause to state law. The Court held that, 
because of Amendment X, the Fifth Amendment only applied to the U.S. 
government and not to the states.98 Amendment X provided: 

The powers not delegated to the United StateL by the Constitution, nor 
prohibited by it to the States, are reserved to the States respectively, or to the people.99 

As a consequence, an additional provision, part of three Civil War 
amendments, was passed in 1868 which extended the protections of due 
process to circumstances arising under state law. The following provision of 
Amendment XIV is the due process clause normally at issue in any discussion 
involving state laws: 

Section 1. All persons born or naturalized in the United States, and subject to the 
jurisdiction thereof, are citizens of the United States and of the State wherein they 
reside. No State shall make or enforce any law which shall abridge the privileges or 
immunities of citizens of the United States; nor shal any State deprive any person of 
life, liberty, or property, without due process of law; nor deny to any person within its 
jurisdiction the equal protection of the laws.lOo (Emphasis added.) 

Since the Gault case in 1967, application of the Fourteenth Amendment 
to juvenile court cases has become commonplace in America. Yet, there has 
been only little case law development addressing the issue of juvenile court 
operation of services. It is not surprising. The due process clause has 
historically been associated with the legal processes surrounding hearings or 
trials. It would apply, for example, to questions related to the right to notice or 
the right to counsel. In the present case, however, the applicability of due 
process is extremely different. The sole issue of concern here is whether it is 
constitutionally significant that a juvenile court judge administers or controls 
the social services provided to youth who appear in court. Is the chance so 
great that a juvenile court's operation of social services will taint the legal 
process that social services should be removed entirely from the 
administrative structure of the court? Alternatively, Is social services delivery 
to children potentially so intrusive, or are the familial interests affected by 
social services so fundamental, that the due process clause requires judicial 
oversight at every step of the service delivery process? 
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From the decisions that are considered below, it appears likely that the 
due process clause does not require a complete separation between juvenile 
courts and social services. States appear to possess great flexibility under the 
due process clause in how they arrange their governmental powers. Both the 
authority of courts to determine the facts and to apply the law, and the power 
of government to deliver services (whether that power is inherently judicial or 
executive) are aspects of states' rights under the U.S. Constitution. In the cases 
to be discu~sed~ there appears to be no basis for concluding that a per se rule of 
invalidity will develop. 

Nonetheless, the due process clause does have some impact on the 
structural arrangement of juvenile courts and social services. The cases outline 
specific a.ttributes of the arrangement of governmental powers that the due 
process clause forbids. While they do not add up to a per se rule of 
unconstitutionality, it is conceivable that some aspect of the relationship 
could be successfully challenged. It would probably arise from either the 
particular facts of a case or from the parochial language of a state code. 

U.S. Supreme Court Decisions 

The U.S. Supreme Court, in its juvenile cases, has historically treated the 
fact that juvenile courts provide social services. This results, in part, from the 
fact that no case has squarely attacked the due process imp1i.cations of court 
social services. It is likely that the absence of comment by the U.S. Supreme 
Court also results from the assumed recognition that juvenile courts are 
necessarily different or special courts. Comment that does appear in the cases 
is directed at how a court performs its social services functions and not at the 
fact that the court performs them at all. Language from the Kent case is 
illustrative of the posture of the U.S. Supreme Court. 

There is much evidence that some juvenile courts, including that of the District of 
Columbia, lack the personnel, facilities and techniques to perform adequately as 
representatives of the State in a parens patriae capacity, at least with respect to children 
charged with law violation. 101 

Another example of this posture is found later in the Kent opinion 
regarding the "full investigation" required by a District of Columbia law, and 
apparently conducted by the court's probation staff The Kent Court wrote: 

Accordingly, we hold that it is incumbent upon the Juv ~nile Court to accompany 
its waiver order with a statement of the reasons or considerations therefor. We do not 
read the statute as requiring that this statement must be formal or that it should 
necessarily include conventional findings offact. But the statement should be sufficient 
to demonstrate that the statutory requirement of "full investigation" has been met; and 
that the question has received the careful consideration of the Juvenile Court; and it 
must set forth the basis for the order with sufficient specificity to permit a meaningful 
review,I02 

Statements such as these are, of course, not holdings that address the 
application of due process to the delivery of delinquency-related services, but 
they do illustrate a tacit recognition that juvenile courts ordinarily provide 
these services. 

" 
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Kent does, however have s . I . 
limited due process question cons~:~ ~o~entIa Iy ~nstructive language for the 
juvenile's counsel was entitled to th e t:re. In discussing its holding that the 

There is no irrebutable presum et~ourf s case records, the Court observed: 
decision on waiver is "critically import~n~'~t ~ accll~acy ~tt~c.hed. to staff reports. If a 
material submitted to the judge- h' h I, IS equa yof cntlcallmportance" that the 
"indiscriminate" inspection-be SUb"! IC IS. pr~tected by the statute only against 
the theory of the Juvenile Court Ac;e;ted, wI~hIn, reaso~~b.le limits having regard to 
the Juvenile Court may oif ' 0 ~xamInatlon, cntlclsm and refutation. While 

, course, receIve ex parte I d 
from his staff, he may not r.orpurpose d" ana yses an recommendations 

'J' s of a eCISlOn on W ' , 
secret information, Whether emanatingfrom h' t rff ~'ver: receIve and rely upon 
is governed in this respect by theestab/ishedp '~S ,a l or~t, erwlse. The Juvenile Court 
judicial agencies 0" the Government,I03 (Em;~:~is :~;e~~: control courts and quasi-

The context of th:s statement is the C t' . . 
records for a waiver hearing The d' f f ou~ s conSideration of access to 
"ex parte analyses and rec~mmen~::~cn~~n, owever, b~tween permissible 
reliance on "secret information" . and t~e forbidden receipt and 
between the court and its relati IS ha.t letas~ suggestive .that limits must exist 

. '. ons Ip 0 Its own servICes. 
More 1Oterest1Og IS the invocaf f b d f . 

"courts and quasi-jUdicial agenciesl~~ ~h: G~ y 0 esta~!lsh~d. princ~ples for 
court services frequently invoke d '. ve~nment. CrItIcs of Juvenile 
cases and ignore the less stringent

ue ~ro.c~ss pnnc.lples found in adult criminal 
agencies of government 104 Ad pnnfclP es applIcable to these quasi-jUdicial 

. vocates or the parens pt' d If' . 
courts can be expected to reI u 0 " . a . nae mo e 0 Juvemle 
reflective of quasi-jUdicial P~bIi~ a~ pn?clp~~ ~hICh might more properly be 
sim~ly given no concret~ directio~n~:s~o ~hi~hrebm~ Coufrt, how~ver, has 
applIcable to juvenile courts. 0 y 0 cases IS more 

The only intimation from the U S S . 
considered is significant is found' .. upreme Court that the Issue here 
Justice Douglas in a case from Pi~n a memoran~um of d.issent filed by Mr. 
because of the Court's denial ofth a Co~~ty, ~nzo?a. HIS di~sent was filed 
court operation of servo th e appea In aJuvemle case which challenged 

Ices on e ground" of du H '. 
dissent to the appeal's dismissal: ~ e process. e wrote 10 hiS 

When the appellant here was denied the ri h . , 
afforded the alternative available to an adult ch g t to t~lal by Jury, he was not ev~n 
before a judge not involved in th ' arged With the same offenses-tnal 
judges in the State's adult (:rimin:1 p;osecutoflal proce~s. Juvenile judges, unlike the 
supervision of the prosecutorial staff rourts, ~re responSible ~or the appointment and 
court assigns juvenile officers t es,Ponslble for proceedIng against juveniles, The 
dir~cts what dispositional invest~a~~~~I;~h~o~~~ai;ts alleging delinqu,ent condu~t, 
officer who then serves at the judge' Ide s shall make, apPOints the chief 
the appointment of all other prosescuptel' asure, an COl ntrols through power of approval 

ng personne . 
The appellant was denied th . h ' . 

with the duty of supervising the ; ng t tto ~ury tnal and forced to trial before a judge 
subject to the jurisdiction of thP ?secu .~rtal staff solely because he is a juvenile and 
"neither the Fourteenth Amend~e~~~:: ;h~~~ts, Si?ce I. continue to believe that 
Gault, SUpra, at 13, 18 L Ed 2d 527 I c ! of, Rlg~ts IS for ~du~ts alone," In re 
treatment of juveniles charged WI't'h ~n ~ndl no JustificatIOn for thiS discrimination in 

cnmma condUct.los 
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In a 1979 U.S. Supreme Court case, Fare v. Michael c., the Court offers 
its most detailed discussion of juvenile court services. 106 Even though a 
specific constitutional examination of juveni~e courts and their .services ~s ~ot 
made, the opinion portrays a probation officer as a person with confhctmg 
duties to the youth and to the juvenile court. . 

The Fare case arose when a youth, being interrogated by pohce and 
advised of his rights under Miranda, asked for his p~obation o~ficer to a~t as 
"counsel." The police refused the request and contmued the I~terrog~tl?n, 
during which the youth made incriminating statements. After his conVlctl.on 
for murder, the youth appealed to the California Supreme Court. whl~h 
overturned the conviction. Applying the per se rule of Miranda, the Cahforma 
Supreme Court held that the youth's request for his probation officer, a 
"trusted guardian," was the equivalent of a request for counsel. Under 
Miranda the California court held that the interrogation should i1&Ve stopped 
and the ~outh given an opportunity to seek the counsel of his probation 
officer. 

On certiorari to the U.S. Supreme Court, the California Supreme Court's 
ruling was itself overturned. The Court held that Miranda, as a matter of 
constitutional law, does not protect requests for probation officers. Then, the 
Court described the position of the juvenile probation officer. 

A probation officer is not in the same posture ~ith r~gard to either the ~ccuse? or 
the system of justice as a whole. Often he is not tramed m the law, and so IS not m a 
position to advise the accused as to his legal ri~hts: Neither is he a tra~ned advocate, 
skilled in the representation of the interests of his chent before both pohce and courts. 
He does not assume the power to act on behalf of his client by virtue of his status as 
adviser, nor are the communications of the accused to the probation officer shielded by 
the lawyer-client privilege. . 

Moreover, the probation officer is the employee of the State which seeks to 
prosecute the alleged offender. He is a peace officer, and as such i~ alli.ed, to a greater or 
lesser extent, with his fellow peace officers. He owes an obhgatlon to the State, 
notwithstanding the obligation he may also owe the juvenile under his supervision. In 
most cases the probation officer is duty bound to report wrongdoing by the juvenile 
when it comes to his attention, even if by communication from the juvenile himself. 
Indeed, when this case arose, the probation officer had the responsibility for fi,ung the 
petition alleging wrongdoing by the juvenile and seeking to have him taken Into the 
custody of the Juvenile Court. It was respondent's ~robation officer who. filed. the 
petition against him, and it is the acting chief of probation for the State ofCahforma, a 
probation officer, who is petitioner in this Court today. . 

In these circumstances it cannot be said that the probation officer IS able to offer 
the type of independent advi~e that an accused would expect from a lawyer retained or 
assigned to assist him during questioning. Indeed, the probation officer's duty to his 
employer in many, if not most, cases, would conflict sharply with the interests of the 
juvenile. For where an attorney might well advise his client to remain silent in the face 
of interrogation by the police, and in doing so would be "exercising (his) .good 
professional judgment ... to protect to the extent of his ability the rights. of his che~t," 
a probation officer would be bound to advise his charge to cooperate with .the ~ohce. 
The justices who concurred in the opinion of the California Suprem.e Court m thiS c~se 
aptly noted: "Where a conflict between the minor and the law arls~s, the probation 
officer can be neither neutral nor in the minor's corner .... " It thus IS doubtful that a 
general rule can be established that a juvenile, in every case, looks to his probation 

I 
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officer as a "trusted guardian figure" rather than as an officer of the court system that 
imposes punishment. ... 

A probation officer simply is not necessary, in the wayan attorney is, for the 
protection of the legal rights of the accused, juvenile or adult. He is significantly 
handicapped by the position he occupies in the juvenile system from serving as an 
effective protector of the rights of a juvenile suspected of a crime.107 
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From these opinions, some intimations can be gleaned. Kent and Pima 
County show a concern for how service-related activities impact on the strictly 
judicial decisionmaking process. Kent requires that a judicial decision be 
based on evidence which is fairly accessible to both defendant and the judge. 
Douglas' dissent in the Pima County case shows a parallel concern. By 
suggesting that juries a~e necessary where juvenile courts operate intake, 
Douglas emphasizes the central importance of protecting the adjudicatory 
phase in juvenile proceedings. Even in Gault, there is an overriding concern 
for the adjudication. 

The suggestion found in these cases is that for purposes of due process, 
state laws will be tested by their impact upon the adjudicatory phase of the 
proceeding. 

Critics of juvenile court services operation cite In re Murchinson as a 
guide to applying due process to juvenile court situations. lOB The case arose 
under a Michigan statute permitting a judge to sit as a one-man jury. 
Following one such investigation, the judge cited certain witnesses for 
contempt of court. At a later trial, before the same judge, the defendants were 
found gUilty of contempt. They appealed and, ultimately, the U.S. Supreme 
Court overturned their convictions on due process grounds. 

The basic due process standard was described by the Court as follows: 
A fair trial in a fair tribunal is Ii basic requirement of due process. Fairness of 

course requires an absence of actual bias in the trial of cases. But our system oflaw has 
always endeavored to prevent even the probability of unfairness. To this end no man 
can be a judge in his own case and no man is permitted to try cases where he has an 
interest in the outcome. That interest cannot be defined with prec;sion. This Court has 
said, however, that "Every procedure which would offer a possible temptation to the 
average man as a judge ... not to hold the balance nice, clear and true between the 
State and the accused, denies the latter due process of law." ... Such a stringent rule 
may sometimes bar trial by judges who have no actual bias and who would do their 
very best to weigh the scales of justice equally between contending parties. But to 
perform its high function in the best way "justice must satisfy the appearance of 
justice."lo9 

Under this standard, the defect in the Michigan statute was simply that 
the grand juror judge was too closely associated with that decision to later act 
as an impartial tribunal in the contempt hearings. The Court wrote: 

It would be very strange if our system of law permitted ajudge to act as a grand 
jury and then try the very persons accused as a result of his investigations. Perhaps no 
state has ever forced a defendant to accept grand jurors as proper trlaljurors to pass on 
charges growing out of their hearings. A single "judge-grand jury" is even more a part 
of the accusatory process than an ordinary lay grand juror. Having been a part of that 
process a judge cannot be, in the very nature of things, wholly disinterested in the 
conviction or acquittal of those accused. While he would not likely have all the zeal ofa 
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prosecutor, it can certainly not be said that he would have none of that zeal. Fair trials 
are too important a part of our free society to let prosecuting judges be trial judges of 
the charges they prefer, It is true that contempt committed in a trial court-room can 
under some circumstances be punished summarily by the tdal judge, , , , But 
adjudication by a trial judge of a contempt committed in his immediate presence in 
open court cannot be likened to the proceedings here, For we held in the Oliver Case 
that a person charged with contempt before a "one-man grand jury" could not be 
summarily tried,110 

The Murchison Court pointed to five defects in the Michigan one-judge 
grand jury procedure, The Court did not hold that these five elements are 
always necessary for determining unconstitutionality, but in this case they 
were the defects the Court discussed: 

• The judge had actual bias. 
• The judge alone made the charging determination. 
• The judge was the witness against the accused. 
• No public witnesses were available to the accused. 
• The procedure offered a temptation to weigh a decision in favor of 

conviction. 
In the Michigan situation, the judge himself was the principal witness of 

the facts which made the basis for the contempt citation. 
As a practical matter it is difficult if not impossible for a judge to free himself 

from the influence of what took place in his "grand-jury" secret session, His 
recollection of that is likely to weigh far more heavily with him than any testimony 
given in the open hearings, That it sometimes does is illustrated by an incident which 
occurred in White's case, In finding White guilty of contempt, the trial judge said, 
"there is one thing the record does show and that was Mr, White's attitude, and I must 
say that his attitude was almost insolent in the manner in which he answered questions 
and hi~ attitude upon the witness stand, , , , Not only was the personal attitude 
insolent, but it was defiant, and I want to put that on the record," In answer to defense 
counsel's motion to strike these statements because they were not part of the original 
record the judge said, "That is something, , , that wouldn't appear on the record, but 
it would be very evident to the court." Thus the judge whom due process requires to be 
impartial in weighing the evidence presented before him, called on his own personal 
knowledge and impression of what had occurred in the grand jury room and his 
judgment was based in part on this impression, the accuracy of which could I10t be 
tested by adequate cross-examination, 

This incident also shows that thejudge was doubtless more familiar with the facts 
and circumstances in which the charges were rooted than was any other witness, There 
were no public witnesses upon whom petitioners could call to give disinterested 
testimony concerning what took place in the secret chambers of the judge, If there had 
been, they might have been able to refute the judge's statements about White's 
insolence, Moreover, as shown by the judge's statement here, a "judge-grand jury" 
might himself many times be a very material witness in a later trial for contempt. If the 
charge should be heard before that judge, the result would be either that the defendant 
must be deprived of examining or cross-examining him or else there would be the 
spectacle of the trial judge presenting testimony 'l1'on which he must finally pass in 
determining the guilt or innocence of the defendant, In either event, the State would 
have the benefit of the judge's personal knowledge while the accused would be denied 
an effective opportunity to cross-examine. The right of a defendant to examine and 
cross-examine witnesses is too essential to a fair tri.al to have that right jeopardized in 
such way,lll 

~------------------------------------------------ ._-------- --_. 

67 

it cre:~dstat~t07 proC~dure, th~re~ore, was constitutionally invalid because 
a sl,ua Ion were a prInCipal accuser acted as judge and 'ur 

pr Per~o~al Involvement seems critical to the Murchison decision ~h~'due 
, oce~s e ect was not that a judge conducted the one-' d . . 
~~:st~gated, or ~as a wit?ess against the accusea, The d~~ec~e :::~~a~~~~ 
h' e JUdi~ w~s InVolved .In all of these activities and then adjudicated the 

~dj~~~;~ti e ~1Tlp!e expedient of separate judges handling the grand jury and 
A on I' ean~gs w?uld have prevented the Murchison holding 

s app led to Juvemle courts doe th M h' . , ' 
social services be divided f l' 1 s ~ urc lS?n deCISion require that 
services have these five con;om ega servI~e~? ObVlOU~ly" if juvenile ~ourt 
holding Only i t k :qu~nces, they wIll come WithIn the /h~"," iison 
element~ But if~j~lv~'n~t ~ ~ a~gIng function, might possibly involve all nve 
would b' b ,eJu ge IS not personally involved in intake, then there 

e reason to eheve that Murchison could be distinguished, 

State Decisions on Due Process 

Two state court decisions c 'd th d 
juvenile court services ,onsl er e ue process issue as it relates to 

different analysis and r~~~~~~I~n~ii~f~~~~~~onotlsu~PrisinglY, each one uses a 
Th f

' , nc USlon, 
e Irst IS a Rhode Island F 'I Cd" h b ' ami Y ourt eClslOn, Matter of Reis 112 It 

h:: n:~~rc~~~~ ~~~~~~~m;~ed on occasionally but, at the time of this writing, 
Rhode Island nor h '~b o~s not ap~ear to have been officially reported in 
"1 as I een mcluded In the annotations to Rhode Island's Juvenhe court act. 

In holding the intake provisions of Rhode I I d ' 
process, the cou~t first described the system, s an law offenSive to due 

The question presented involves the r 'd b ' , 
applications and complaints relative t ' P oc,~ ure y which thiS court handles 
complaints are filed with the Intake 0 0 t vem ~ matters, These applications or 
then conduct a thoroUl!h investl'g t' epar fmehnt 

0 the court. That department must 
" '" a Ion 0 t e complaint or ~ . I 0 ' 
Investigation is completed the court then order "r~ err .. " nce, thiS 
further to determine whether addltl' , I t' sl a probation officer to Investigate 

ona ac Ion s lOuld be taken 
If the Court finds that formal jurisdicti 'h ' , 

reasonable cause f ' , on s oul("l be acqUired and there is 
" ' , or a petition, he shall authorize a petition to be filed If the C t 
Issues a petitIOn upon filing the s ' ,our 
appear before the Court with at I::;' a summons IS issued requiring the juvenile to 

given the authority to name the serving ~~~!~r~~:hof,said juv~nile, The ~ou~t is also 
"by any probation counselor" as may be deSignate~ s~my ~o~s'damong which Includes 

, The jud h . e JU ge, 
child to be dg~, may ear, try and determine the facts of the case and if he finds the 

e Inquent or wayward he may comm't h' t " 
probation or, make other dispositio~,113 I 1m 0 an Institution or to 

The court's analys!~,: of these procedures then includes erh' 
clearest statement of the structural defect wh' h ,,' " ,P a~s ,the 
bia~ or partiality, F~rst, a court's participationl~n i~~~~~t;:::t~~:~:ls;~ble 
preJudgmg facts which are properly determined at an d' d' h g , of 
Second beca f t a JU Icatory earIng 

adjudic~tory ~:=ri:; ~:;ec::~:;o~;~n b:v:~a~~~r~; t~:o~f~!~~~v::~~~:f :~: 

, 
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probation officer's investigation rather than the truth or falsity of the 
testimony. The court writes: 

There has been a disposition of treating the pre-judicial phase with great 
flexibility when, in fact, it is the most critical stage. The proceedings for one who 
commits a crime is arrest, detention and interrogation. These proceedings certainly 
should not be carried out by a court or anyone branch of the court or any branch 
!lssociated with the court. 

Under our system of government and due process of law, the juvenile should be 
given the opportunity to be protected from the intake stage to the accusatory stage. 
This is to preserve his right at the adjudicatory hearing. 

The trier of the fact must be entirely independent of the investigative and 
accusatory procest 'ud recognized in administrative law. 

The law in this state is mandatory for a judge to participate personally in the 
proceedings prir..r to a hearing upon the facts of the case and adjudication which can 
"create a substantial danger of prejudging," which would deprive the adjudicative 
h('"arings of both the substance and the appearance of fairness which due process 
demands. 

A Court in its finding a child delinquent under these circumstances simply 
reaffirms the decision he reached in advance of the hearing in order to calise the 
petition to issue. It must also be pointed out that the relationship between the Court 
and the staff that is motivated to perform the assignments by the judge, more especially 
that between the probation officer, is prejudicial to fair and impartialjudgement of the 
Court. 

A very anomalous situation arises in these cases. It places the judge in a position 
of actively participating, through its own official arm, in the investigative and 
accusatory phase of his proceedings and then sitting in judgment on what its official 
arm had done, even to the point of passing on the credibility of its probatIOn officer as a 
witness if he is called upon to testify. 

Provision of our law t'uthorizing the judge to approve and order the filing of a 
petition "is open to serious objection for it puts the judge in the untenable position of 
hearing a charge which he has approved." (In re Murchison, 349 U.S. 133.) 

Due process, therefore, demands that the trier of facts should not be acquainted 
with any of the facts of the case or have knowledge of any of the circumstances, either 
through officials in his own department or record;; in his possession. 

It is, therefore, this Court's opinion that the trier of the facts should not be 
acquainted with any of the facts of the case or have knowledge of the circumstances, 
either through officials in his department or records in his possession. His duty is to 
adjudicate on the evidence introduced at the hearing. 

It is contrary to the fundamental princir.~es of due process for the Court to be 
compelled, as it is in this state, to act as a one-man grand jury, then, sit injudgment on 
its own determination arising out of the facts and proceedings which he conducted. 
This responsibility belongs somewhere else. 114 

The standard created by the Reis court is high and requires an isolation of 
a court from activities unrelated to its function of fact-finding and making 
legal conclusions. What is central to the Reis court's analysis is its description 
of a structural or institutional bias created by the c01urt's operation of intake 
services. Only once does the Reis court lapse into language suggesting an 
impermissible personal bias rather than an institutional flaw. In the fifth 
paragraph of those last quoted, the court states: "A Court in its finding a child 
delinquent under these circumstances simply reaffirms the decision he reached 
in advance of the hearing in order to cause the petition to issue." However, 
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there can be no question, from a reading of the OpInIOn, that the court 
intended to strike down the general practice and not merely determine the 
facts in the case. As significant as this case is to the issl1e at hand, it must be 
emphasized that, in the 10 years since the decision was rendered by the Family 
Court, the Reis decision has not been followed anywhere in the United States. 

The only other case to consider due process implicadons of court services 
is the 1973 Arizona case of In re Pima CountY,115 mentioned earlier in 
connection with the Douglas dissent. There, a juvenile challenged the 
structure of court services as offensive to his due process right to "a fair and 
impartial trial by a fair and impartial judge." The practice challenged was the 
"supervisory relationship between the juvenile court judge and the court 
staff." The Arizona Supreme Court concluded that: 

there is nothing in Gault to foreclose the possibility that the rehabilitative function and 
due process could function together. The juvenile code of this state, we believe, has 
made the two compatible and functional.I16 

The Pima court considered the broad categories of fairness cases dted by 
appellant and rejected them as being inapplicable to the situati0n of Arizona 
juvenile courts. The Pima court wrote: . 

We have read many of the cases cited to us by appellant. Certain categories arise 
in which the right to an impartial finder of fact has been violated. First, those cases in 
which the judge has become so personally involved as to be nmdered unfit. In Maybery 
v. Pennsylvania . .. the defendant repeatedly insulted the trialjudge and interrupted 
the trial. The court held that in a criminal contempt charge a defendant should be given 
a public trial by a judge not vilified by the contemnor .... This category is not 
applicable for describing the juvenile justice system in this state. Furthermore, when a 
party feels that the juvenile judge is or may be biased against him, an affidavit of bias 
and prejUdice may be filed pursuant to A.R.S. § 12-409. Such an affidavit can be used 
to disqualify the juvl!nile judge. 117 

The Pima court then considered cases dealing with the joining of 
adjudicatory and prosecutorial functions. The court wrote: 

A second line of cases deals with the situation where: the prosecu~orial and 
adjudicatory functions become intertwined. In Figueras Ruiz v. Delgado . .. the 
Commonwealth of Puerto Rico provided no prosecutors in the District Court, and the 
judge introduced the government's evidence and conducted cross-examination for th'e 
government. ... Again the Juvenile Code of this state does not allow the duties of the 
judge to merge with the duties of prosecutor.1IS 

The Pima court then considered cases dealing with the propriety of a 
court's involvement in preliminary matters. The court wrote: 

A third category of cases concerns situations in which the trier of fact has 
particpated in a preliminary finding offact. In In re Murchison . .. the United States 
Supreme Court found that a single judge grand jury was such a part of the accusatory 
process that the judge " ... cannot be, in the very nature of things, wholly 
disinterested in the conviction 01' acquittal of those accused." ... This line of cases 
strikes at prejudgement of the trier offact prior to a particular case's being adjudicated. 
American Cyanamid v. F. T. C. ... also raised the issue of prejudgment. 11.!re, the 
F.T.C. brought charges against certain drug companies. These charges were based, to 
some extent, on a report issued by a Senate subcommittee. One of the F. T.C. members 
had been chief counsel to the subcommittee and had helped in preparing and drafting 
the report. The plaintiff sought disqualification of that F.T.C. commissioner and the 
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court agreed. The Court of Appeals for the Third Circuit ... found nothing inherently 
improper in having a union officer attend and participate in the informal hearing and 
then act as a trier of fact " ... provided there is no element of bias or prejudgment, as 
we find to be the case here."119 

Finally, the Pima court considered a line of cases involving situations 
where judges had pecuniary interests in the outcome of the cases decided. 120 

Then, considering all four lines of cases, the Pima court concluded: 
None of the categories described above are applicable in describing the 

relationship between the juvenile judge and the juvenile court of this state. Nor are we 
persuaded by the recent decision of In re Reis ... which struck down the Rhode Island 
juvenile justice system because of the juvenile court's participation in the accusatory 
process. We are persuaded by appellee's contention that the juvenile court merely 
supervises the operation of court employees. The juvenile court does not pass on 
investigation reports and therefore does not have any involvement in a case prior to the 
adjudicatory hearing. 

Therefore, we hold that the Juvenile Code of Arizona does not contravene 
juveniles' rights to the Equal Protection and Due Process of Law as guaranteed by the 
federal and state constitutions. 121 

As mentioned earlier, the U. S. Supreme Court refused to decide the Pima 
case on its merits. However, since the case was decided by the Arizona 
SQpreme Court and at least reviewed by the U.S. Supreme Court, the holding 
it represents is a much weightier precedent than Reis. 

Perhaps the only case where both due process and separation of powers 
issues were raised in the context of juvenile court services is the 1973 
Washington case of State v. Owen. There, a juvenile challenged her 
delinquency adjudication, charging that the Washington statutes permitting 
probation personnel "to participate in investigatory, accusatory and 
adjudicatory processes of this case" constituted an "unlawful delegation of 
executive authority to the judiciary" and denied her due process. 122 

The court rejected both challenges. Its very general reasoning on these 
issues probably resulted from the absence of a clear analytical framework 
within which to consider the points. Statements concerning the due process 
issue are particularly noteworthy because they reflect consideration of court 

. services from both a substantive and a procedural standpoint. The court 
wrote: 

The two remaining grounds for the allegation that the legislation is 
unconstitutional do not support the charge. The legislation bears a rational relation to 
its stated purpose .... 

The challenged statute is class legislation but it applies alike to all persons within 
the class and a reasonable ground exists for making a distinction between those within 
and those without the designated class. See Washington Kelpers Ass'n. v. State, 81 
Wash. 2d 410, 502 P.2d 1170 (1972). We readily agree that a better procedure would 
separate the adjudicatory responsibility and the administrative responsibility of the 
juvenile corrections program but we can only consider the constitutionality of the 
statute. 123 

If anything, this holding in its brevity is principally important to illustrate 
that the legal framework used to analyze court services as yet is murky. The 
case is also interesting in its recognition that both the due process and 
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separation of powers doctrines address the structural relationship between 
juvenile courts and social services. 

The Administrative Due Process Standard: An Analogue 

The Kent case, cited earlier, states unequivocally that juvenile courts are 
"governed in this respect by the established principles which control courts 
and quasi-judicial agencies of the Government." At the same time, it gives no 
hint as to which type of entity circumscribes juvenile courts. If juvenile courts 
are "courts," then the rule of Murchison would appls"~ as would the Pima case. 
On the other hano, what if juvenile courts are "quasi-judicial agencies of the 
Government"? It would appear that other kinds of precedents would apply. At 
the very least, it would seem prudent to investigate the comparability of the 
two lines of decisions. 

Administrative agencies typically conduct investigations and apply le'g'al 
standards to facts developed under their investigations. As in the context of 
judicial proceedings, due process principles control how administrative 
investigations and determinations are made. 

The 1975 U.S. Supreme Court case of Withrow v. Larkin is an example of 
a due process challenge to the structure of a quasi-judicial agency of 
government. 124 The object of the suit was the Wisconsin medical licensing 
board. 

Under the Wisconsin statute, the board could investigate allegations of a 
doctor's misconduct. It appears that, under board practice, tW0 major 
activities were undertaken by the board and its staff. First, the board s staff 
would make an inquiry regarding allegations of misconduct; second, the 
board would make a final de~~rmination as to whether to apply the sanctions 
permitted by Wiscop.~in statute. The sanctions included warnings and 
reprimands, license suspensions, and the institution of criminal prosecution 
by forwarding its recommendations to a local prosecutor. 

A doctor being investigated by the board brought suit in federal court 
seeking an injunction to stop the board's investigation of him. The basis for 
the doctor's request was that the board's combination of investigatory and 
adjudicatory functions denied him due pmcess by creating a structurally 
biased tribunal. 

The district court agreed with the doctor and held that the state medical 
examining board did not qualify as an indeloendent tribunal and could not 
properly rule on the same charges it investigated. 125 

On appeal, the U.S. Supreme Court rejected the district court's holding. 
The Court's description of the basic due process requirement is as follows: 

Concededly, a "fair trial in a fair tribunal is a basic requirement of due process." 
In Ie Murchison . .. applies to administrative agencies which adjudicate as well as to 
courts .... 

Not only b a biased decisionmaker constitutionally unacceptable but "our 
system of law has always endeavored to preve!1t even the probability of 
unfairness." ... In pursuit of this end, various situations have been identified in which 
experience teaches that the probability of actual bias on the part of the judge or 
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decisionmaker is too high to be constitutionally tolerable. Among these cases are those 
in which the adjudicator has a pecuniary interest in the outcome and in which he has 
been the target of personal abuse or criticism from the party before him.126 

While the Court emphasized that an unbiased decisionmaker i~ ne~essary 
for due process, it held that the Wisconsin board was cons~ltutlO.nally 
structured. The first reason was the presumption of honesty and mtegrIty of 
the decisionmakers. The second reason was that there is no due process 
requirement that a decisionmaker have absolutely no contact ,:ith a ca.se prior 
to an adjudication, and that combined functions are not per se l?Ipermlsslble. 

To consider the challenge to the board's sequence offunctlOns, the Court 
first noted that there was a presumption of honesty and integrity to which 
government officers were entitled. . " ... . 

The contention that the combination of investIgative and adjudIcative functIons 
necessarily creates an unconstitutional risk of bias in administrative adjudicatio~ has a 
much more difficult burden of persuasion to carry. It must overcome a presumption of 
honesty and integrity in those serving as adjudicators; and it must convince that, un?er 
a realistic appraisal of psychological tendencies and human weakness, conf~rnng 
investigative and adjudicative powers on the same individuals poses such a nsk of 
actual bias or prejudgment that the practice must be forbidden if the guarantee of due 
process is to be adequately implemented. . 

Very similar claims have been squarely rejected in prior decisions of this 
Court. 127 

Then, looking at its prior decisions regarding the point, the Court s.eems 
to make the point that this presumed good faith is necessary for the ordmary 
operations of government. 

This Court has also ruled that a hearing examiner who has recommended 
findings of fact after rejecting certain !!vidence as not. being proba.tiv~ was not 
disqualified to preside at further hearings that were reqUIred when revIewing courts 
held that the evidence had been erroneously excluded .... 

The Court of Appeals had decided that the examiner should not again sit because 
it would be unfair to require the parties to try "issues of fact t.o those who may have 
prejudged them .... " But this Court unani~no~~ly rever~e?, sa~ing: 

"Certainly it is not the rule of JudIcIal adminIstratIOn that, statutory 
requirements apart ... a judge is disqualified from sit.ting i~ a retrial beca~s~ he ~as 
reversed on earlier rulings. We find no warrant for Imposing upon admInistrative 
agencies a stiffer rule, whereby examiners would be disentitled to sit because they ruled 
strongly against a party in the first hearing." . . " 

More recently we have sustained against due process objectIOn a system In ~hlch 
a Social Security examiner has responsibility for developing the fa~ts and .ma~l1lg a 
decision as to disability claims, and observed that the challenge to thIS combl1la~lOn of 
functions "assumes too much and would bring down too many procedures deSIgned, 
and working well for a governmental structure of great and growing complexity." 

That is not tu say that there is nothing to the argument that those who have 
investigated should not then adjudicate. The issue is substa.n~ial, i~ is not n~w, and 
legislators and others concerned with the operations of adm.l1l~str~tlve age~c~es h~ve 
given much attention to whether and to what extent dIstinctive admInistrative 
functions should be performed by the same persons. No single answer has been 
reached. Indeed, the growth, variety, and complexity of the administrative pro~esses 
have made anyone soluti(ln highly unlikely. Within the Federal ~o~ernment Its~lf, 
Congress has addressed the issue in several different ways, prOVIding for varYing 

~----------------,-------------------------------

degrees of separation from complete separation of functions to virtually none at all. 
For the generality of agencies, Congress has been content with Section 5 of the 
Administrative Procedure Act which provides that no employee engaged in 
investigating or prosecuting may also participate or advise in the adjudicating 
function, but which also expressly exempts from this prohibition "the agency or a 
member or members of the body comprising the agency." 

It is not surprising, therefore, to find that "the case law, both federal and state, 
generally rejects the idea that the combination (of) judging (and) investigating 
functions is a denial of due process." Similarly, our cases, although they reflect the 
substance of the problem, offer no support for the bold proposition applied in this case 
by the District Court that agency members who paiiicipate in an investigation are 
disqualified from adjudicating. The incredible variet.y of administrative mechanisms in 
this country will not yield to any single organizing principle. 128 
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The suggestion made here is that, if there is a necessary variety in 
administrative mechanisms, there must be correlatively flexible due process 
standards. One must apparently evaluate, under due process, administrative 
decisions based upon what problems are being addressed. 

For juvenile court services, perhaps the most important part of the 
Withrow case is the Court's discussion of the seq Jence of functions and how 
their arrangements and .!'H'{,'tc~dures are important to the due process issue. 

Nor is there anyilung In this case that comes within the stricture~ of Murchison. 
When the Board institutl;:d its investigative procedures, it stated only that it would 
investigate whether proscribed conduct had occurred. Later in noticing the adversary 
hearing, it asserted only that it would determine if violations had been committed 
which would warrant suspension of appellee's license. Without doubt, 'the Board then 
antiPipated that the proceeding would eventuate in an adjudication of the issue; but 
there was no more evidence of bias or the risk of bias or prejudgment than inhered in 
the very fact that the Board had investigated and would now adjudicate. Of course, we 
should be alert to the possibilities of bias that may lurk in the way particular 
procedures actually work in practice. The processes utilized by the Board, however do 
not in themselves contain an unacceptable risk of bias. The investigative proceeding 
had been closed to the pUblic, but appellee and his counsel were permitted to be present 
throughout; counsel actually attended the hearings and knew the facts presented to the 
Board. No specific foundation has been presented for suspecting that the Board had 
been prejudiced by its investigation or would be disabled from hearing and deciding on 
the basis of the evidence to be presented at the contested hearing. The mere exposure to 
evidence presented In nonadversary investigative procedures is insufficient in itself to 
impugn the fairness of the Board members at a later adversary hearing. Without a 
showing to the contrary, st;;lte administrators "are assumed to be men of conscience 
and intellectual discipline, capable of judging a particular controversy fairly on the 
basis of its own circumstances. "129 

In a footnote, the Court expanded the notion of how the sequence of 
functions affects due process rights. 

. While not essential to our decision upholding th~ constitutionality of the Board's 
sequence of functions, these facts, if true, show that the Board had organized itself 
internally to mini.mize the risks arising from combining investigation and adjUdication, 
including the possibility of Board members relying at later suspension hearings upon 
evidence not then fully subject to effective confrontation. 130 

Judges repeatedly issue arrest warrants on the basis that there is probabJe cause 
to believe that a crime has been committed and that the person named in the warrant 
has committed it. Judges also preside at preliminary hearings where they must decide 
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whether the evidence is sufficient to hold a defendant for trial. Neither of these pretrial 
involvements has been thought to raise any constitutional barrier against the judge's 
presiding over the criminal trial and, if the trial is without a jury, against making the 
necessary determination of guilt or innocence. Nor has it been thought that ajudge is 
disqualified from presiding over injunction proceedings because he has initially 
assessed the facts in issuing or denying a temporary restraining order or a preliminary 
injunction. It is also very typical for the members of administrative agencies to receive 
the results of investigations, to approve the filing of charges or formal complaints 
instituting enforcement proceedings, and then to participate in fhe ensuing hearings. 
This mode of procedure does not violate the Administrative Procedure Act, and it does 
not violate due process of law. We should also remember that it is not contrary to due 
process to allow judges and administrators who have had their initial decisions 
reversed on appeal to confront and decide the same questions a second time around. IJI 

Then, once again reflecting the importance of a presumed good faith, the 
Court concludes: 

The risk of bias or prejudgment in this sequence of functions has not been 
considered to bt: intolerably high or to raise a sufficiently great possibility that the 
adjudicators would be so psychologically wedded to their complaints that they would 
consciously or unconsciously avoid the appearance of having erred or changed 
position. Indeed, just as there is no logical inconsistency between a finding of probable 
cause and an acquittal in a criminal proceeding, there is no incompatibility between the 
agency filing a complaint based on probable call.l\e and a subsequent decision, when all 
the evidence is in, that there has been no violation of the statute. Here, if the Board now 
proceeded after an adversary hearing to determine that appellee's license to practice 
should not be temporarily suspended, it would not implicitly be admitting error in its 
prior finding of probable cause. Its position most probably would merely reflect the 
benefit of a more complete view of the evidence afforded by an adversary hearing. 

The initial charge or determination of probable cause and the ultimate 
adjudication have different bases and purposes. The fact that the same agency makes 
them in tandem and that they relate to the same issues does not result in a procedural 
due process violation. Clearly, if the initial view of the facts based on the ~vidence 
derived from nonadversarial processes as a practical or legal matter foreclosed fair and 
effective consideration at a subsequent adversary hearing leading to ultimate decision, 
a substantial due process question would be raised. But in our view, that is not this 
case. IJ2 

Obviously, what the U.S. Supreme Court has created here is a case-by
case rule. In evaluating a sequence of functions under due process, it is 
necessary to look at each particular case. There is simply no per se rule of 
unconstitutionality, even when an administrative agency combines a sequence 
of functions that could lead to the finding that reversable error did, in fact, 
occur. 

In both lines of cases, the same theme is found: flexibility is accorded to 
state legislatures to adapt the structures of government to fit the perceived 
needs of the states. Under due process, case-by-case evaluations mu';t be made 
to determine how a particular structural arrangement impacts upon an 
adj udication. 
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6. Overview of Service Delivery 
to Children in Juvenile Courts 

Public officials, researchers, youth advocates, and members of the .pres~ ,;ere 
int('~viewed in 20 cities in six states. The purp~se was to det~rmine t~eIr ?plmons 
regarding both the propriety and the effectiveness of theIr states dehvery of 
delinquency-related services. Four states constitute examples of judicial management, 
two by local juvenile courts, and two by administrative offices a~tached to the state 
supreme courts. The remaining two represent examples of executive management at 
both the local and state levels of government. . 

No matter how services were structured, most respondents approved their 
location and the general status quo. The question of prefer~ed or ~deallocatio? of~en 
boiled down to a search for adequate funding. Each state s particular orgamzatlon 
appears to have been shaped by where that could be best accomplished .. Most 
respondents felt that the precepts of parens patriae and requirements imposed by due 
process considera~ions were compatible. Many respondents expressed the concern that 
any increas0s in formally protecting juveniles' rights in juvenile cour~s wo~ld be b?~ght 
at g price of serious delays in service provision and greater Juvemle cymclsm. 
Respondents split rather evenly over the question of whether juvenile courts should 
monitor outside agencies which provide services to wards of the court. In every stat~, 
respondents felt that the objechfes which motivat~d th~ development of theIr 
particular pattl!rn of service deliv~ry had been met; sub.Ject to Important caveats about 
intended consequences. 

Should juvenile courts operate their own social control services? If.p~blic 
policy is seen as a process, this question is usefully addressed by exar~l1nm~ a 
collection of informal but authoritative opinions on how and why Juvemle 
courts and service providers are pillcec within the structure of state and local 
governments. The purpose of this exercise would be to determine whether the 
location of the services within different branches or levels of government 
affects current controversies concerning the delivery of delinquency-related 
services. . 

This question can be answered by the actual participants in the pohcy 
process-the people who determine public policy, who contribute t~ or carry 
out those determinations, and who analyze and comment upon thelr.effects. 
These people include police officers, juvenile court judges, prosecutmg and 
defense attorneys, service providers, legisl~tors, youth advocates, research~.rs, 
and even media reporters. In an operatlOnal sense, they define the pO.ICY 
system that surrounds juvenile court service~. .... 

The technique employed here for assessmg these publ.IC pohey Issues ~s 
the case study approach. It includes selecting states from dIverse geographIc 
areas and demographic patterns, and applying a set of criteria to select states 
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that maintain both traditional operations and innovative alternatives. As 
working definitions, "traditional operations" were identified as states in which 
local juvenile courts administered their own intake, detention, and probation 
services, with a minimum of administrative regulation from outside the court. 
"Innovative alternatives" were defined as all other administrative forms of 
service delivery, including the imposition of oversight of court management of 
such services, as well as administration of intake, detention, or probation by 
state executive or judicial agencies or by the executive branch of local 
government. 

For the sake of standardizing comparisons, only intake, detention, and 
probation were examined for variations in methods of service delivery. The 
decision to proceed in this manner should not suggest that other services are 
not routinely provided to children injuvenile courts. Obviously, children who 
come to the attention of courts have many needs which are routinely met in 
one fashion or another. Because such services as crisis intervention, many 
forms of foster care, psychological and medical therapy, and similar services 
are so diverse, their interstate comparison could prove to be extremely 
misl~ading. At the same time, detention and probation are highly comparable 
serVIces. 

The intake process pinpoints the concerns of many critics of court 
operation of delinquency-related services, primarily because many persons 
who decide preliminary questions may be the same persons who must later 
participate in the adjudicatory stages. While not done the same way in all 
jurisdictions, the function of intake had to be included because of its 
relationship to the underlying question. As a consequence, intake, detention, 
and probation were deemed to be the most important, the most frequently 
encountered and, hence, the most comparable services to investigate and 
analyze. 

SELECTION OF CASE STUDY STATES 

States selected for case studies (Florida, Hawaii, Nevada, New York, 
North Carolina, and Pennsylvania) reflect a broad spectrum of court systems, 
service delivery systems, and alternative governmental locations for service 
delivery. A brief description of each selection and the reason for its inclusion 
follows. 

Florida 

Florida is the eighth most populated state in the country and is rapidly 
growing. In the 1960-75 period, almost 90 percent of that growth resulted 
from inmigration, which has many serious implications for all kinds of public 
services. It is a state that must constantly adjust to waves of immigrants, most 
notably the elderly, Cubans, Haitians, and groups from South and Central 
America, as well as millions of tourists and other transients every year. 

The system of juvenile justice found in Florida represents an example of 
an innovative alternative, since it probably goes further than any other state in 

, 
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separating the legal procedures in juvenile courts from the delivery of social 
control services. The changeover from a traditional delivery system took place 
during the mid-1970s, so that the problems of transition are still evident. 
Finally, Florida offers an interesting contrast to a totally diff~rent type of 
reorganization which took place in the state of New York durmg the same 

period. 

Hawaii 
The entry of our fiftieth state in 1959 resulted in a rather unique 

opportunity to establish a court system which was based upon the then
contemporary ideas of best practice in juvenile justice. Its ~el~ver~ system for 
services to children before the courts is not controlled by Slttmgjudges, even 
though both the services and judges are parts of a unitary state judicial system. 
Probation department directors report to the administrative director of the 
courts who is directly responsible to the chief justice of the Hawaii Supreme , . 
Court. As a consequence, Hawaii represents an example of court serVIces 
operation wherein the traditional employer-employee relationship (for 
example, between judges and probation officers) is not present. At the same 
time the method of allocating staff to decentralized judicial branches offers 
cont~ast to the manner in which services are structured in North Carolina, 
another state in which the state judiciary assumes such responsibilities. 

Nevada 
Nevada represents an extremely clean example ofthe traditional juvenile 

court in which local judges are relatively autonomous, personally 
administering services related to children appearing before them. However, 
the structural location of these services appears to be of less importance to 
their quality and quantity than other factors, such as demographic factors and 
their relative effects on county revenues. The disparities between the three 
urban centers and other counties in the state are pronounced in every respect, 
which suggests an excellent opportunity for evaluating how services are 
affected by these other factors. 

New York 
This eastern state has a strong tradition of public concern for all types of 

services for children. It also enjoys a reputation for undergoing frequent and 
massive reorganizations over the past 50 years. Juvenile justice has been 
affected deeply by both of these phenomena. 

In New York today, what emerges is a melange of delinquency-related 
services dominated by several fairly consistent characteristics, namely, a 
unitary state judiciary, only recently consolidated; local intake, proba~ion, 
and detention services; and an institutional network dominated by prIvate 
facilities. In contrast, notable variations can be found in several counties 
which receive state probation services on an experimental basis; instances of 
shared costs for local services between state and local governments; and the 
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lopsided allocation of resources to the five boroughs of New York City, where 
over 85 percent of juvenile crimes occur. 

Another major aspect of juvenile justice in the state of New York results 
from legislation which severely restricts the original delinquency jurisdiction 
of family courts to less serious crimes committed by juveniles under the age of 
16. Sixteen is the age of majority in New York for criminal prosecution. 
However, a number of 13-, 14-, and 15-year-olds must be charged in criminal 
courts if accused of certain serious felonies. The result of these forms of 
legislated waiver is that, despite the enormous volume, New York's family 
courts are responsible for a substantially smaller ratio of cases and consequent 
demands for services than would be found in other states. 

'North Carolina 

In some ways similar to Hawaii, North Carolina represents a system 
which separates the operation of juvenile court services from the legal 
procedures of the district courts. However, there are important differences 
that suggest a model worth examining in its own right. While intake, 
probation, and aftercare are managed through the state's Juvenile Services 
Division, within the Administrative Office of the Courts, detention is 
provided by a state executive agency, the Department of Human Resources. 
All services, both judicial and executive, are provided through district 
regional offices. Both the separation of delinquency-related services from the 
district courts and the bifurcation of service responsibilities between the 
executive and judicial branches suggest yet another innovative alternative to 
judicial administration. 

As in New York, the age of majority for criminal prosecution is 16, which 
clearly alters the volume and character of juveniles who require intake, 
detention, and probation within the juvenile justice system. 

Pennsylvania 

Pennsylvania is not only a large industrial state with diverse 
characteristics of being at once eastern and midwestern, industrial and 
Appalachian, but it also represents a blend of both traditional and innovative 
arrangements for delivering services to children in juvenile courts. Its 
traditional service structures are most evident in intake and probation, while 
detention can be found in three different structures, depending upon the part 
of the state that is under examination. Another important feature of the 
Pennsylvania system is the self-regulating state Juvenile Court Judges' 
Commission. Finally, judges in Pennsylvania are initially elected on partisan 
ballots, but are only subject to unopposed retention ballots every 10 years. 
This resulting stability of jurists with long records of service was felt to be 
worth investigating to determine if any attitudinal differences could be 
discerned about the location of services or if the services themselves were 
affected thereby. 
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MAJOR FINDINGS 

As might be expected, the distillation of commentaries by almost 150 
respondents in over 20 cities and six states presents a form~dible challen.ge. At 
the same time, complete case study reports, because of thelr length, are Just as 
challenging to readers. Some accommodation to the conflicting demands of 

precision and brevity had to be found. ..' .. . 
In an effort to make this report as useful as posslble, tne major f1Od1Ogs 

from each of the six states appear below, while the full texts of the case studies 
appear in Appendix A. When any of the findings appear questionable or 
sufficiently important to warrant further investigation, we urge readers to 
consult the appropriate case study. . . 

Some readers may wish to know the exact nature of the questlOns whlch 
were asked in order to better understand the answers. Appendix B contains 
the actual wording of sample survey instruments. (In fact, instruments were 
modified to conform to each state's laws and organizational structure.) 

What appear below are observations, based upon the most freq~~nt 
responses received in the surveys. Naturally, there were countervail1Og 
opinions expressed on many questions. In instances where distinct pr~ferenc~s 
for one response or another could not be discerned, the report elther wlll 
reflect the minority opinion as well, or will indicate that no clear preference 

existed. 

Florida 

Organization of Services 
In 1971 as a result of a major reorganization of the executive branch 

approved by'the legislature, the new Department of Health and Rehabilitative 
Services began to take over and manage social services which had been 
operated by juvenile courts. Over the past 10 ye~rs, the ta~~~v~r was 
completed, resulting in the present alignment of serVlce responslblhttes that 
completely separates legal processes from social services. . . 

Juvenile courts in Florida operate as divisions I)f the county ClrcUlt 
courts the highest local courts having general trial jurisdiction. With certain 
excep;ions, their jurisdiction encompasses juveniles. ~nd~r the a~e of 18. 

The Florida Department of Health and Rehablhtattve Servlces (HRS), 
Division of Youth Services, provides intake services for the courts, in 
cooperation with the offices of state attor~eys. In addition, det~ntion, 
probation, and correctional services a.re. ~rovlded by ~~S, along wlth t.he 
relatively novel executive responslblhty of furmsh10g .co~rts ~lth 
predisposition reports. All services are provided through HRS dlstnct offlces, 
which may serve single or mUltiple counties. However, it ~us~ be not~d.that all 
HRS services are delivered in this manner. Each HRS dlstnct adm1Olstrator 
has responsibility for public welfare, child w~lfare,. ~ental h~al.th, 
developmental disabilities, and other state programs, 10 addltIon to provld1Og 
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the se~vices mentioned above. Given the relative sizes of these other programs, 
both 10 terms of dollars and staff, it is easy to see that delinquency-related 
youth services are a relatively small part of the complex structure for 
comprehensive service delivery in Florida. 

Satisfaction with Present Location of Services 

'. The services provided in the 19608 by courts to children before them were 
relatively limited and, in some cases, nonexistent. At that time 18 of Florida's 
67 counties had no probation services. Dade County (,Miami) had 10 
probation officers for a case load of 1,800. Many courts were long distances 
away from the closest detention homes in neighboring counties. 

Possibly because of the comparatively recent change from a judicial 
model, most respondents favored the present location of intake, detention, 
and pr?bation. However, some respondents qualified their answers by 
sug~~st1Og. that courts should have more involvement in establishing HRS 
pohcles wlth regard to the delivery of delinquency-related services. The 
juvenile court judges interviewed were not unanimous in their reactions to the 
current location of services in HRS and each recommended a different 
app~oach .. One. judge approved of the new state-operated delinquency 
serVlCes, pnmanly because of the disparate availability of resources under tht 
old system. Another judge preferred the return of such responsibilities to the 
counties, which would bring the services "closer" to the local courts without 
returning them to court control. A third judge preferred their return to the 
local courts because he believed that the services provided would be more 
accessible to clients, less bureaucratic, less duplicative, and less likely to result 
in removal of children from the community. One public defender argued 
against all public service provisions for children, and championed the concept 
of private, nonprofit operations. 

Compatibility of Due Process and Parens Patriae 

There was general agreement that the system's response to due process 
issues was adequate. About one-half the respondents believed that as juvenile 
courts were becoming more formal, jUdgments were becoming more punitive, 
although there is some reason to believe that the perceived harshness may be 
attributible to two 1978 changes in the law with respect to easing restrictions 
upon waiving juveniles to stand trial as adults in criminal courts. 

Most people interviewed, particularly those who favored the current 
location of services in HRS, believed that the doctrines of due process and 
parens patriae were congruent in Florida, principally because of the 
separation between court handling and service delivery. A minority of 
respondents believed the philosophies were inherently incompatible. Concern 
was expressed by a number of interviewees that the increased formality 
brought on in recent years had decreased opportunities for timely intervention 
into the lives of troubled youth. 
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Satisfaction with Quality and Quantity of Services 

Satisfaction with the three st.andard services was generally strong. 
Respondents felt that better funding and the consequent increase in overall 
services in the state was noticeable. However, because services were now more 
uniformly delivered throughout the state, former disparities cut two ways into 
current attitudes. In poorer, more rural counties~ the services are now seen as 
better and more plentiful. In well-to-do urban counties, services were seen as 
better and more plentiful under the old court system. 

The one court-related social service that received the most negative 
comments was intake. Criticism centered on several aspects of that service: 
mainly, a need for clarification or modification of roles for HRS intake 
workei's and for state attorneys; a need for greater staff training in order to 
improve the services offered at intake; and a separation, within HRS, between 
the staff responsible for intake or other preadjudicatory services and the staff 
responsible for probation and other dispositions. 

The second major set of criticisms concerned the perceived bureaucratic 
problems inherent in HRS. While most respondents were satisfied with the 
quality of HRS staff, they felt that state civil service procedures worked 
against employing or promoting the most competent p'eople available. In 
addition, a uniform salary system across the entire state encourages staffto fill 
vacancies in rural areas, leaving vacancies in urban areas where the cost of 
living is much higher. This condition apparently remains true despite efforts 
by HRS to pay slightly higher salaries in the most seriously affected counties. 
One strong and general concern expressed related to perceptions of excessive 
red tape within HRS. Administrative decisions were frequently seen as slow, 
inappropriate, or nonexistent. A great deal of the perceived difficulty resulted 
from a decentralization effort several years ago, in which district offices were 
converted to multipurpose service centers to act in fairly autonomous ways 
within their given geographical areas. 

Perceived Roles for Courts 

Respondents overwhelmingly believed that the courts should remain as 
juridical agencies and leave the delivery of social control services to other 
agencies. However, many expressed the opinion that judges could play several 
legitimate roles with respect to social reform, including participation in the 
establishment of social policies through public speaking and committee work. 

Judges were also viewed as appropriately carrying out their proper 
functions when they monitored agencies which delivered services to wards of 
the court. In addition, an opinion was expressed that HRS would be well 
served by establishing an advisory committee of judges and legislators to help 
~et policies for those services delivered to children in the juvenile courts. 
Apparently, respondents either did not know that such a committee had been 
established by H RS or else considered it inadequate. Suggestions were made 
that would have the effect of increasingjudicial contributions to the formation 
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of d~p~rtm~ntal polic~. It appears that the isolation of the judiciary from the 
admmIs.t~atlon of serVIces has resulted in communication gaps between the 
two enhtIes and has caused judicial alienation from HRS. 

-A ccomplishment oj Objectives 

Respondents generally felt that HRS had's'ucceeded in its effort, begun in 
1971, to ta~e over and manage social services for local juvenile courts. 
Further, belIefs were e?Cpressed that state executive administration of social 
services 'is preferable to' lo~al judicial administration because the funding 
became larger and more umform across the state. The current system is also 
deemed quite workable in light of' due process issues that do not arise in 
Florida since the separation. 

Howev~r, at the time, of this s~udy, two major problems consistently 
emerged WhI,C? c~uld contnbute, during the 1980s, to increasing demands for 
fu.rther. modIfIcatIon. Respondents fairly consistently referred to feelings of 
alIenatIOn betw~en HRS and district court judges. The second problem 
frequently mentIOned related to perceived bureaucratic problems with HRS 
due to the enormous size and complexity of the department. 

In ~ome ways, neither problem is soluble without profound changes in • 
the Fl~nda system, changes which appear to be both unlikely and undesirable 
accordmg to most respondents. It may be possible, though, to, ameliorate 
curr~n~ causes of unhappiness through the establishment of procedures for 
admIttmg all three branches of government into certain areas of policy 
development, a process already begun through establishment of the Youth 
Services Advisory Council. 

Hawaii 

Organization oj Services 

The organization of the judiciary in Hawaii is reflective of the overall 
evoluti?n ?f state and county governments in that state. Hawaii is the only 
state wIth Just two levels of government. State and county units exist without 
~he presence Of. other political subdivisions with taxing powers. The entire 
Island of Oahu IS known as the City and County of Honolulu. The counties 
have an ?rganizational structure which appears to be m.unicipal in concepts 
each havmg a mayor and a county council. 

FaI?ily cour~s are b,ranch,es of the circuit court bench. A senior judge of 
the famIly court IS appomted m each of the four circuits, primarily for case
load management. Juvenile cases are variously assigned to district court 
judges in three of the districts and to district family court judges in Honolulu. 
The most serious juvenile delinquency cases are scheduled for hearings before 
circuit court judges. 

. The entir: faI?il~ c~urt bench is under the supervisory authority of the 
supleme.court s chIefJustlce. The supreme court has appellate jurisdiction and 
rulemakmg powers for all courts in the state. The chief justice has 
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administrative responsibility for the judiciary~ appoints the admini~trative 
director of the courts, appoints all district court judges, and des!gn.a~es 
administrative judges for both circuit and district courts in each ~udI~IaI 
circuit. The chief justice's power to establish rules of court for the Infenor 
courts is, of course, a central feature of the unified court system; but the 
prerogative of the family court judges, sitt~ng en banc, t.o propos~ su~~ rules to 
the chief justice provides an interestIng mechamsm for JUdICial self-

government. ... 
Administrative functions are centralIzed under the statewIde 

administrator of the courts responsible to the chief justice, rather than to the 
bench as a whole. The office of the administrator contains a centra.l p~rsonnel 
office that operates under executive branch merit system rules, WhIC~ h~ve 
been extended, by law, to the judiciary in the form of a separate but SImIlar 
personnel system. . " 

All civil service positions, state and county, In Hawan are governed by the 
principle of equal pay for equal work. Classifications and p~y ranges must be 
the same for comparable positions throughout the state In all branches of 
government. Changes to, and original approval of, speci~ic.ations .and p~y 
rates are required from a majority of the heads .of CIVIl se:v~ce u.mts 
throughout the state, even for positions not under ~helr own admlmstratIOn. 
Pay scales are negotiated with public employees' umons. and an a~ency of the 
executive branch (the only instance where there IS executIve branch 
responsibility for judicial branch personnel). Grievances follo~ ~ r~gular 
system of merit system steps, and judges cannot ?erso~ally dlsclphne or 
discharge employees; they must proceed through the ment system: . 

Budget requests for each county court are submitt~d to the admlmstrator 
by each court director. The administrator then subm!ts a bud~et for all the 
courts to the state legislature as part of the governor s executive budget. 

Under this system, all three delinquency-related services, which .c~mprise 
the bases of this study, are operated under the oversight of the admlmstrator 
of the courts and through the local probation offices. The major sec.ure 
d~tention facility in the state is opera.ted by the Honolulu family court s~rvI~es 
office, which accepts, at no charge, detainees from the other three CIrCUIts. 
Nonsecure detention and similar foster care placements occur closer to home, 
so that instances of neighboring island detainments at the Honolulu home are 
relatively infrequent. Intake and probation services are both operated by the 
circuit family court services offices. 

In order to complete the picture, it should be pointed out that the state'.~ 
treatment facilities and aftercare programs are operated by the Hawan 
Department of Social Services and Housing. 

Satisfaction with Present Location of Services 

The weight of opinion strongly favors the view that intake, probation; 
and detention are best located within the judicial branch. This appears to be 
due to three factors; namely, the inclusion of all court services personnel 
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within the state merit system, the way in which this system tends to insulate 
court services staff from the judges they serve, and the superior ability of the 
judiciary to receive the appropriations requested of the legislature. There was 
no significant opinion in favor of executive management of delinquency
related services. 

Compatibility of Due Process and Parens Patriae 

The responses of the family courts to emerging concepts of due process 
are generally regarded as adequate and successful. Public defenders felt that 
more safeguards should be provided and prosecutors argued for more control 
over intake decisions as a means of increasing protection of juveniles' rights. 
There are generally very strong values, held by both judges and probation 
department staff members, that the standard for their conduct should be "the 
best interests of the child," ie., parens patriae. The result has been ajudicial 
environment in which jurisdiction and adjudication are controlled by due 
process considerations, and dispositions revert to pa.rens patriae ethical values 
regarding intervention and treatment. 

This has led to a certain amount of criticism by police, prosecutors, the 
press, and the general public. Several highly publicized cases f(·;::used public 
concern with what were perceived to be unduly lenient decisions regarding 
both detaining and confining serious offenders. While these criticisms 
appeared to be aimed at particular judges rather than either the assigned 
function or organizational structure of family courts, the results profoundly 
affected the courts in several ways. Two district family court judges were not 
recommended for reappointment. The state legislature began to look more 
closely at the operation of family courts, particularly in Honolulu. The press 
wrote a number of articles exploring how decisions were made in family 
courts. Finally, key judges and probation staff members began a difficult but 
useful period of self-examination, culminating in the establishment of new 
standards for detention and intake services. 

One way of viewing the source of the conflict can be seen in the markedly 
different premises underpinning the two philosophies mentioned above. 
There appears to be a public perception that punishment through 
confinement should be the other side of the due process coin. Among key 
respondents in the system, however) due process protection, as an end in itself, 
was not generally regarded as having overriding importance. The generally 
eKpressed viewpoint focused, instead, upon principles of parens patriae, upon 
stllengthening families, and upon the best interests of the child. 

Satisfaction with Quality and Quantity of Services 

The four counties-Kauai, Maui, and Hawaii, plus the City and County 
of Honolulu-have only limited taxing powers. The main source of revenue 
for local government comes from taxation of real estate, while state 
government has much larger sources of income from sales taxes, 
manufacturing taxes, and personal and corporate income taxes. This 
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disparity in taxing potential between the state and the counties had much to 
do with total judicial funding from the state budget. 

The majority opinion is that the present manner of funding detention, 
intake, and probation services results in the largest potential appropriation 
from the state legislature. Being within the judiciary budget, the court services 
funding request carries the prestige and influence of the judicial branch. 

A number of persons interviewed believed that connecting court services 
funding to the judicial budget avoids problems of ranking priorities which 
might occur if funding for court services were included in the larger budget of 
the state's executive branch. The general feeling was that, when confronted 
with the demands of a pluralistic society, state lawmakers tend to cut 
executive services before they will touch the judiciary budget. The reasons 
appear to stem not only from the unique role courts play in society, but from 
the relatively negligible size of the judicial budget. The entire 1978 judicial 
budget in Hawaii amounted to $14.5 million (1.64 percent of the general 
appropriation fund of $883.8 million). 

Internally, the judges, administrator of the court, and court services staff 
reflect some ambivalence over the expansion of services in the absence of 
enforceable guidelines for intake screening, case management, work 
stand3rds, and standardized procedures. The determination to improve 
services while responding to public concerns is quite evident among the 
jUdiciary. The desire to be responsive to the needs ofthe family courts appears 
to be equally present among the court directors interviewed. At the same time, 
the need for more secure confinement, proper measures for staff productivity, 
and the appropriate use of nonjudicial services have long seemed to defy easy 
resolution. 

From the standpoint of quality, the probation departments are viewed as 
staffed with qualified people, equal or superior to executive agency staff. As 
noted earlier, the major criticisms leveled at the family courts in Hawaii tend 
to relate to philosophy rather than to the quantity or quality of present 
services. 

Perceived Roles jor Courts 

There did not appear to be much sentiment for judicial monitoring of 
executive agencies that provide services to court wards. This may have been 
the result of current public pressures to address internal issues but, whatever 
the reason, the view of the court as a watchdog was not strongly present in 
Hawaii. 

There was no significant sentiment for extending the scope of current 
court services into programs of delinquency prevention, while the court was 
reluctant to suggest expanding into any new areas unless clearly necessary, on 
a pilot basis, or where existing services were inadequate. Informal intake 
screening was generally defined as the court's most legitima.te area of 
preventive activity. Further, the role of judges as active leaders for social 
reform received no support. 

I 
j 
j 

I 

91 

Accomplishment oj Objectives 

The juvenile and domestic relations courts have been reorganized and 
integrated, as planned, into a unitary judicial agency with jurisdictional and 
service focus upon the family. 

So far as the structural arrangement of legal and social services is 
concerned, the Hawaii model enjoys much popUlarity. The prevailing view 
expressed is that intake, probation, and detention are best located within the 
judicial branch. 

There was a general opinion expressed that the philosophy of the family 
courts had become decidedly more permissive of antisocial behavior over the 
past to years. Specifically, a stronger dedication to the precepts of parens 
patriae was noted, despite the courts' generally acknowledged adoption of 
standards consistent with Gault and other U.S. Supreme Court requirements. 
Yet, opinions were sharply divided regarding the desirability of such perceived 
leniency. 

Because of the atypical structure used for delivering delinquency-related 
services in Hawaii, the current crisis presents a unique opportunity for 
exercising judicial self-government. While the tools appear to be present, 
however, there is no reason to believe that the self-regulating feature of the 
family court's organization has had a significant administrative impact upon 
court services. The prerogative of family court judges, sitting en bane, to 
propose rules of procedure to the chief justice has reportedly not been 
significantly utilized to establish standards and guidelines for probation, 
intake, or detention services. But the opportunity is there, an opportunity 
which would not be nearly so easily grasped if these same services were 
delivered through the executive branch of government. It is also a power 
which could be preempted by the legislature if not used by the judiciary. 
However, recent activities in Honolulu indicate how the judiciary can 
effectively work with members of th~ legislature and other agencies in 
establishing standards, which may suggest an alternative to judicial self
government. Specifically, the first circuit's judicial leadership has formed 
interagency committees to review problems and to suggest standards, with 
committee reports receiving active support in later legislative action. 

Nevada 

Organization oj Services 

Eig~t district courts possess juvenile jurisdiction for Nevada's 17 
counties, including Carson City which is technically not a county. Three 
counties-Clark (Las Vegas), Washoe (Reno), and Carson City-have single 
county courts which administer delinquency-related services as part of Court 
operations. While the remaining five courts serve multicounty districts in the 
rerrl~ining 14 counties, each county is responsible for furnishing its own court 
servICes. 

Since 1909, when juvenile courts were established by the iegislature, 
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juvenile courts have remained historically consistent in philosophy, options, 
and procedures. Despite several major legislative amendments, the only 
significant shift in services to children in juvenile courts occurred in 1978, 
when responsibility for protective services shifted from the state Division of 
Welfare to the juvenile courts. 

Intake and probation services are provided by probation officers 
appointed by either the presidingjudges or their directors of juvenile services. 
Detention homes exist in only the three largest counties serving Carson City, 
Las Vegas, and Reno. The other 14 countie& either use local jails, or transport 
juveniles requiring secure detention to one of the counties listed above, or to 
state facilities. Two regional detention facilities are maintained by the 
Department of Human Resources (DHR) in northern and southern Nevada. 
While counties may also operate other residential programs, these types of 
services are generally provided through DHR. Both institutional and 
aftercare services are handled by DHR. 

The quantity and scope of court services varies in direct proportion to the 
population and correlative tax bases of the counties. Clark County (Las 
Vegas) and, to a lesser extent, Carson City and Washoe County (Reno) 
maintain full-service courts. Hearings are held before both judges and 
commissioners (referees). Each has its own detention home which serves, to 
some extent, the purpose of regional detention. In fact, Washoe County 
occasionally receives juveniles from two California counties which have no 
detention homes of their own. Proceedings are fairly formal and the 
operations are typical of traditional, full-service courts around the country. 

Beyond these three counties, however, the picture changes considerably. 
Most of Nevada's remaining 14 counties average less than 10,000 people and 
almost all of the lands are held as national parks and reserves. The result is 
that county probation departments tend to be no more than one part-time or 
full-time person, serving in a variety of roles, such as intake officer, probation 
officer, and informal arbiter of disputes. In these counties, the services of 
DHR are, by contrast, more evident than in Las Vegas. Protective services 
from both DHR and its Division of Welfare are also more evident here as 
functions of state government. The state probation subsidy helps to support 
all existing pro bation services in the smaller counties, but is less significant in 
the larger ones. 

Satisfaction with Present Location of Services 

There is strong support for current court administration of juvenile 
justice services, with some important exceptions. Some county commissioners 
take exception to funding services over which they have no control. However, 
relative wealth plays a part in the shaping oflocal attitudes. In urban counties, 
both judges and commissioners agree that county governmpnt should be the 
situs of delinquency-related services even though they reflect differences of 
opinion a~ LO the exact lines of authority. These feelings have been nurtured by 
their negative impressions of the services being provided by state agencies. In 
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the rural counties, however, the paucity of the local tax base leads officials 
there to favor state takeover oflocal responsibilities in this area. However, any 
disagreements have not yet produced a strong call for removal of such services 
from judicial administration. Points frequently emphasized in favor of the 
current system generally reluted to perceptions of greater efficiency and less 
politics when services are administered by the judiciary. 

Compatibility of Due Process and Parens Patriae 

It was generally felt that the Nevada system protects the uue process 
rights of youth, particularly since district attorneys have begun playing much 
more important roles in determining whether petitions should be filed. The 
presence of defense counsel has also become more commonplace in juvenile 
cases. Judges are statutorily restricted from seeing social history information 
until after adjudication. Despite the fact that counties may grant arrest powers 
to prob.'I.tion officers, respondents believed there were no inherent problems 
to court operation of probation. 'What did concern some interviewees, 
however, was the effect of due process concerns, and its attendant formality, 
upon the parens patriae philosophy that has guided court behavior for many 
years. The effects of adversary proceedings, for example, was cited as delaying 
and, in many cases, precluding service delivery to troubled youth. Because the 
new burden of proof cannot be as frequently sustained, some respondents felt 
that juveniles are learning at an earlier age to "beat the system." While the 
abandonment of due process protections injuvenile courts was not advocated, 
the point seemed to be that gains from any further formalization of ju, ~nile 
courts would be more than offset by lossi;s to current practices of serving the 
needs of children. Judges and police officers tended to see the two 
philosophies as consistent and argued that current proced~res shoul? be left 
alone. District attorneys believed that they were not conslstent. Whlle most 
court personnel agreed, they concluded that additional rights should be 
secured for juveniles in court hearings and services. 

Satisfaction with Quality and Quantity of Services 

While the controversy over funding has not fully ripened, it is clear that it 
will become a major issue in Nevada. Ivluch dissatisfaction exists over the 
nature and extent of state activity, including its fiscal support of locally 
delivered services. The most recent t!vidence was the tran8fer, in 1978, of 
certain protective service responsibilities to certain juvenile courts, with Title 
XX funds to support them. This was viewed locally as an admission that D HR 
could not do the job, particularly by the judges. 

Currently, Clark County spends about 12 percent ofits general revenue 
funds for juvenile serVlces, something which must be viewed as an impressive 
statistic. On the other hand, most poor, rural counties spend 1 to 2 percent on 
the same services. The result is one or two counties that provide considerably 
more and better services with greater efficiency than the state itself can 
provide. The rest of the state, however, is unable to approach t}le quantity or 
quality of state services presently being provided. 

, 
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Perceived Roles for Courts 

There was overwhelming support for judicial monitoring of agencies that 
provide services to court wards. This is not surprising in a state where the 
parens patriae philosophy is so strong. However, the respondents split as to 
whether such monitoring should extend to the operation of entire agencies or 
only to specific services ordered for court wards. 

Opinions in Nevada strongly supported the notion that courts had a 
leadership role to play in reforming social conditions because of both their 
exposure and their credibility within their communities. The feeling seemed to 
be that, through public education and personal leadership, judges should 
visibly work toward improving social conditions that would ameliorate the 
extent of delinquency. At the same time, there was marked opposition to the 
idea of an "activist" court, in which preventive intervention in the lives of 
troubled families would be undertaken. Prevention services were not viewed 
as appropriate activities for juvenile courts. 

A ccomplishment of Objectives 

The Nevada system of delivering delinquency-related services was 
created so that emphases would be placed on local control over rehabilitative 
care. The objective of services under local ('')ntrol has certainly been met. 
However, that the emphasis on rehabilitative care has been accomplished is 
uncertain. The existence of a rehabilitative philosophy must be coupled with 
adequate resources. Nevada demonstrates that it is possible to operate quality 
services in the judicial branch. At the same time, the absence of adequate 
funding in rural counties renders consideration of such queGtions as local 
control or alternative systems largely inconsequential. What difference does it 
make who runs the services if the resources are virtually nonexistent? In 
Nevada, the key factors appear to be the size of local tax bases and the 
presence of advocates for juvenile courts. 

New York 

Organization of Services 

The structure for delivering services to children in juvenile courts is 
perhaps more complicated in New York than in any other state. The two most 
salient causes appear to result from the singular position accorded in Albany 
to the five boroughs known as New York City, and from decades of political 
contention and experimentation with intergovernmental relations. 

Since 1962, New York has operated its juvenile court system through 62 
family coprts (57 county courts and five in the boroughs of New York City). 
Over the mid-1970s, the state gradually absorlled all courts into a unitary state 
court system,· leaving delinquency:. and PINS (Persons in Need of 
Supervision)-related service delivery to county government. As a result, 
intake, probation, and detention are local responsibilities. At the same time, 
there are some important exceptions. 
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In 54 c0unties, intake and probation are county services, provided 
through county probation departments consisting of one or more officers. In 
three counties (Fulton, Montgomery, and Warren), such services are provided 
on an "experimental" basis by the state Division for Youth (DFY). Although 
designated as an experiment in the local delivery of state services, the practice 
has existed for many years and appears to be a stable part of the overall 
pattern of services delivery. In the five boroughs of New York City, intake and 
probation services are supplied to each ofthe five family courts by the Juvenile 
Justice Agency, a department of city government located in the Office of the 
Mayor. 

New York law requires every county to provide detention services, 
although the statute does not mandate that the detention provided be secure. 
However, in order to maintain a secure detention facility, the county must also 
operate nonsecure facilities as well. As a result, 52 counties provide only 
nonsecure detention services, such as shelter care and group homes. Five 
counties outside of New York City (Erie, Monroe, Nassau, Onandaga, and 
Westchester) provide both secure and nonsecure detention services. In New 
York City, secure and nonsecure services are provided for the five boroughs 
through the Juvenile Justice Agency. 

The absence of secure detention services in those counties that do not 
provide them has created a number of problems. While local jails and lockups 
are used for 16- and 17-year-olds, because they are legally adults for purposes 
of prosecution, 13-, 14-, and 15-year-olds tried as adults under New York's 
juvenile offender law must be detained in juvenile facilities. In order to 
alleviate the problems caused by the limited possibilities for secure detention, 
a plan has been devised whereby mo~t of the five county facilities serve as 
regional secure detention facilities. In addition, DFY operates a regional 
detention facility near Poughkeepsie. 

Satisfaction with Present Location of Services 

The majority of respondents favored the management of delinquency
related services by the executive branch of government. The source of 
satisfaction appears to stem from beliefs about the importance of maintaining 
the independence of intake, detention, and probation services from judicial 
control. Where state services were most prominently used, respondents 
approved their location on the basis of both less cost to the county and higher 
qualities of service than the counties could provide. At the same time, in 
counties with complete county services, no sentiment appeared for further 
assumption of services by DFY. While one judge argued for return of 
detention and diagnostic services to the judicial branch, most other 
respondents expressed satisfaction with the present location of these services. 

Compatibility of nue Process and Parens Patriae 

It was generally felt that parens patriae concepts are or could be 
consistent with due process requirements. Further, a majority of opinion 
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supported the adequacy of due process protections now embodied in both 
family court procedure and in the separation of legal procedures from social 
services delivery. County attorneys (prosecutors) reported that court cases are 
taking longer to complete, thus creating backlogs, excessive days of detention, 
and delays in other forms of services delivery. In addition, county attorneys 
also felt that, because of increased emphasis placed upon due process 
requirements, more juveniles are learning to "beat the system" through 
technicalities and plea bargaining. The county attorneys did not attack the 
value of due process protections; rather, they argued that a point had been 
reached where increases in due process safeguards would result in net losses 
for the long-term best interests of children. With these exceptions, however, 
most respondents did not feel that current safeguards created significant 
problems, and they supported full protection of youth rights, in keeping with 
ad ult standards. 

Satisfaction with Quality and Quantity of Services 

Most respondents felt that adequate services existed in the areas of intake 
and probation, particularly where provided by the state agency. The 
evaluation of detention was more divided and more negative. One major 
complaint heard related to the absence of appropriate places for detaining 
status offenders, or PINS as they are known in New York. Another complaint 
resulted from the geographical location of secure detention facilities. A child 
might actually be sent a distance of over 200 miles to be housed in secure 
confinement if the local facility is full or if there is no local, secure, juvenile 
facility. This has occurred on occasion and is due, according to some 
respondents, to increased delays in trying and disposing of serious felony cases 
in family courts. These delays are felt to result, in part, from increased 
formality in the adjudicatory process which, in turn, causes overcrowding of 
the detention homes. S·Jme dissatisfaction was expressed about the 
fragmentation of detention responsibilities between state and county 
governments. It will be interesting to see whether the consolidation of courts 
into a state judiciary will produce, over the next 10 years, a corollary move 
toward state detention services as well. 

Perceived Roles for Courts 

Opinions divided evenly as to the desirability of judicial monitoring of 
services delivered by outside agencies to court wards. Some respondents saw 
this as a normal judicial responsibility, while others either believed it to be a 
practice that would threaten court-agency relationships or that it would make 
no difference in the services provided. 

There was strong opposition to the involvement of courts in delinquency 
prevention programs. Yet, respondents supported the notion that judges 
should try, through leadership and education, to improve social conditions 
within their communities. 
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Accomplishment of Objectives 

The transfer of delinquency-related services to the executive branch of 
government and correlative development of a unitary court system are not 
viewed as steps which have vastly changed the quality of services; the general 
feeling seems to be that current services are about as good as, or perhaps only a 
bit better than, they were under the judges. However, respondents believe that 
separation of powers concerns are substantially alleviated by the recent 
reorganization and removal of services staff from judicial control. In New 
York City, the transfer was generally regarded as unsuccessful because the 
actual services did not appear to improve after the separation took place, 
while in Warren County respondents were especially happy with the economic 
and programmatic benefits associated with the transfer of services delivery to 
DFY. 

A number of persons commented upon the changing philosophies of 
family court judges. Some likened th';~ new family court philosophy to 
criminal courts. Others emphas:', ed tougher penalties being ordered in 
delinquency cases. However, many respondents, commenting on this 
phenomenon, disagreed as to whether the shift was or was not desirable. 
Whether the perceived change actually results from greater due process or 
from a more general response to demands for greater public protection is not 
clear. What is clear is that crime control is the major issue in New York today, 
particularly in New York City, not the structural arrangement of delinquency
related services. However, it is equally clear that, in a state that uses 
governmental reorganizations as a technique for addressing social problems, 
there will undoubtedly be new realignments of service responsibilities in the 
future. 

North Carolina 

Organization of Services 

The juvenile court system in North Carolina is a unique organizational 
response to potential problems inherent in judicial administration of social 
services. Since 1973, juvenile intake, probation, and aftercare have been 
organized under the Juvenile Services Division of the North Carolina 
Administrative Office of the Courts. This division operates with almost 
comph~te, formal independence from the district court judges who hear 
juv"enile cases. Instead, its director reports to the director of the 
Administr:.:ttive Office of the Courts and, in turn, to the chief justice of the 
supreme court. In effect, the; state hires the personnel, establishes pay scales 
and program guidelines, and sets policies. 

One pertinent requirement mandates that each juvenile court district 
have separatle intake services and probation services. In practice, this means 
that large counties operate completely separate units; in small rural counties, 
two people may carry separate hOes but their actual daily activities may not be 
distinguishable. 
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Detention services are provided through the Division of Youth Services 
in the North Carolina Department of Human Resources. 

Satisfaction with Present Location of Services 

T~''" )urrent organizational location of juvenile intake, probation, and 
aftercare w&.; generally supported by the respondents. Less clear was current 
opinion about the location of detention. Although many respondents 
criticized current detention practices, about one-half supported its location in 
the Department of Human Resources. Most of the support for change 
coincided with recommendations in a 1979 report, issued by the legislative 
Juvenile Code Revision Committee, which recommended the establishment 
of a separate agency which would deliver all juvenile services in the state. 

Compatibility of Due Process and Parens Patriae 

A major motivation for creating the current system developed from the 
legislative intent to clearly integrate the principles of parens patriae with the 
newer tenets of due process thinking. At present, the separation within the 
judicial branch of the district judges from the management of delinquenr.y
related services is felt to sufficiently meet criticisms concerning due process 
protections. A widely expressed belief indicated that due process procedures 
should predominate through adjudication, but parens patriae considerations 
should predominate thereafter. Respondents generally felt that this approach 
represented the best possible reconciliation of these two sets of goals. 

Satisfaction with Quality and Quantity of Services 

General satisfaction was expressed concerning the quality of services 
supplied through the Juvenile Services Division of the Administrative Office 
of the Courts. The shift to this structure reportedly resulted in better services, 
more efficient operations, and more qualified personnel, despite relatively low 
salaries. Even where services are minimal in rural counties, the perception is 
that the current condition is an improvement. 

The singular type of complaint reported com.:erned role conflicts that 
may emerge between law enforcement officers and intake officers. An 
apparently unintended overlap in functions has developed, particularly in the 
larger cities where police juvenile units exist. Some respondents expressed the 
feeling that because law enforcement officers must follow departmental 
regulations with respect to arrest and diversion, they are bound to consistently 
deal with juveniles in specific ways. However, because the intake officers are 
not technically answerable to district judges, they end up operating in fairly 
autonomous ways. The end result, according to some respondents, is that 
intake officers either duplicate the work of the arresting officer or they reject 
the diversion recomml~nda,tion, leaving the police officer with little effective 
recourse. (Appeals of diversion decisions are seldom filed, which leaves the 
decisions by intake officers virtually unchallenged.) In rural counties, the 
situation appears to be quite different. Although there is little criticism of 
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intake, the observer will find situations in which the sheriffs deputy with 
juvenile responsibilites, the intake officer, and the probation officer all share a 
common office area. Cases are openly discussed and jointly determined in 
regard to diversion or proceeding to hearing. While no objections were voiced 
concerning this practice, it does appear that opportunities exist for unfair or 
unequal treatment of juveniles under these circumstances. 

There is also substantial criticism of detention, particularly in the rural 
areas of the state. Attempts at establishing regional detention facilities have 
repeatedly failed in the legislature, mainly due to a strong ethic for handling 
juveniles in their own communities. The result is that a number of juveniles 
(under the age of 16) are held in county jails when secure detention is deemed 
necessary. This condition will be rectified after July I, 1983, since the current 
code forbids, after that date, confinement of any juvenile in jails or other 
places intended for adult confinement. It may be that state-provided regional 
detention may be a more attractive alternative at that time. 

Criticism also extended to ancillary social services available in the local 
communities, at least outside Mecklenburg County (Charlotte). The nature 
and quality of existing services were not called into question; rather, the 
limited variety, the quantity, and the range ofthose services generated much 
comment. Services to emotionally disturbed adolescent youth were 
considered to be extremely limited. Community-based alternative programs 
seem to be falling short of demand, despite the presence of a state subsidy 
focused specifically on such projects. Since there appears to be no sentiment 
for expanding the types of services currently provided by the Administrative 
Office of the Courts, it appears that these needs may be met from within the 
executive branch, specifically the Department of Human Resources. 

Perceived Roles for Courts 

It is unlikely that the roles currently played by district court judges will 
change much in the next few years. Yet the future in North Carolina is far from 
clear. Should the legislature establish a state youth services department, it 
could mean that the services presently administered by both the 
Administrative Office ofthe Courts and the Department of Human Resources 
could be drastically affected. 

Despite the criticism of community-based services, there was little 
support for a more significant role for the courts in monitoring services to its 
wards delivered by public and private agencies. There was no support for 
judges becoming active leaders for social reform in their communities, except 
for encouraging and supporting public awareness programs. No support was 
expressed for the courts' involvement in delinquency prevention programs. 

All indications point to one overriding juvenile justice issue, the question 
of a single state agency. It may also be fair to speculate that, when the mandate 
for removing juveniles from jails becomes effective in 1983, an extensive 
public controversy will surface about its timeliness and about alternative 
arrangements. 
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Accomplishment of Objectives 

One thing seems certain, there is no current public interest in ending 
judicial administration of intake, probation, and aftercare. On the other hand, 
there is no interest in expanding that authority to include delinquency 
prevention. 

Those observations, coupled with respondents' reactions to questions 
concerning due process, would suggest that North Carolina's 1973 code 
revision did achieve, to a great extent, its stated objectives. 

Pennsylvania 

Organization of Services 

Pennsylvania is made up of 66 counties and the City of Philadelphia all 
of which will be referred to as counties. Each of these jurisdictions maintai~s a 
court of common pleas, which is its highest local trial court. Courts of 
com~on pleas exercise juvenile jurisdiction in Pennsylvania; in larger 
counties through family court divisions. In such a capacity, they are called 
~uvenile courts. The juvenile courts are responsible for providing their own 
Intake and probation services. In addition, they provide aftercare services to 
juveniles who are released from state delinquency institutions. 

There are 24 detention facilities, all operated by local governments. In 
Alle~heny County (Pittsburgh) and the City of Philadelphia, detention 
services are administered by judicially appointed boards of managers. The 
other detention homes are operated by the county commissioners either as 
single-county or multicounty facilities. 'While most multicounty homes are 
normally supervised by the county executive in the county of situs, with the 
other .counties contributing to upkeep and policy, one facility serving several 
countl~s ?perates under a board appointedjointly by the participating county 
commiSSIOners. 

The state Juvenile Court Judges' Commission is a nine-judge panel 
nomi.nated by the chief justice of the Pennsylvania Supreme Court and 
appOInted by the governor. The commission functions as a self-regulating 
agency, prescribing rules for the local juvenile courts, establishing standards, 
and administering a subsidy program designed to subsidize salaries of juvenile 
probation officers. 

Satisfaction with Present Location of Services 

. A majority of respondents preferred the status quo, the operation of 
services by the courts. The most common reasons for selecting court operation 
had to do with perceptions of relatively more efficiency and less bureaucracy 
than what was offered through the Department Qf Public Welfare (DPW). 
Another reason given was the importance of local control of services with . , 
serVIces closer to clients and families. Some respondents believed a state-
operated system would offer the advantages of better funding and more 
uniform services delivery, even though it would be less personal and less 
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adapted to community needs. No comments received during the survey 
referred to state operation of detention services. Some preferences were 
expressed for county executive services, primarily for reasons pertaining to 
potential due process and conflict of interest problems. 

Compatibility of Due Process and Parens Patriae 

The Juvenile Court Judges' Commission has adopted procedural 
standards intended to bring juvenile court practices in line with the U.S. 
Supreme Court pronouncements in Gault and subsequent decisions. These 
standards have been implemented partially or in toto by many counties in the 
state. Training is also currently being offered to sensitize court staff to due 
process requirements in both legal procedures and social services delivery. 

Respondents felt that present juvenile court proceedings in Pennsylvania 
were consistent with Gault. Noncourt interviewees agreed that constitutional 
safeguards were protected by current procedures. However, only one-half of 
the respondents felt that due process and parens patriae could be applied 
congruently in juvenile courts. Those persons who supported the belief that 
the two philosophies were compatible usually did so based upon an 
assumption that adjudicatory and dispositional hearings would remain 
bifurcated. In this way, they felt due process protections could apply to the 
former type of hearing, while "the best interests of children" could control 
dispositional determinations. 

Persons who believed that the two approaches were incompatible 
generally felt that due process guarantees severely limit the ability of courts to 
provide care and rehabilitation. Some criticism was received of a practice in 
Allegheny County in which district attorneys are not consulted and do not 
conduct delinquency prosecutions in juvenile court, except for bindover 
hearings in which juvenile court judges must decide whether or not to transfer 
juveniles charged with serious crimes to criminal court. This limited 
involvement of district attorneys was pointed to as evidence that the due 
process model, at least in Allegheny County, has not been completely 
adopted, sin..:e it leaves the court in the position of playing both the role of 
impartial arbitrator and the protector of the state's interests. 

Most respondents saw the basic philosophies of juvenile courts becoming 
more oriented toward more formalized hearings and, according to some 
respondents, more punitive attitudes. However, examples offered tended to 
suggest that recent legislative efforts to expand the jurisdiction of criminal 
courts over juvenile offenders may have been the bases of their concerns. 

Satisfaction with Quality and Quantity of Sel'vices 

The quality of social services was perceived by all respondents to be quite 
high under the courts. Personnel qualifications are generally regarded to be 
better than those found in executive agencies in Pennsylvania. 

The most prevalent comments heard during the survey relate to the 
inadequacy offunding for juvenile court services. It was reported in Allegheny 
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County that probation officers have not received a pay increase in two years; 
in Philadelphia, social services staffs are working with a 25 percent vacancy 
rate' and in rural Greene County, one probation officer performs all necessary 
fun~tions of a probation department. These conditions exist despite several 
factors which, on the surface, would suggest otherwise. For example, 
legislation in the past few years created the largest state subsidy for youth 
services in the United States. In addition, another statute deleted status 
offenders as a category of children and redefined them as dependents, thus 
placing them under the care of DPW. However, transiti?nal proble~s 
continue to emerge, resulting in serious differences between Juvemle courts 
and DPW officials. 

Perceiped Roles jor Courts 

A majority of respondents felt it was appropriate for juvenile courts to 
monitor ordered services. This applied to both their own programs as well as 
services administered by other agencies. Most respondents also preferred that 
courts limit their activities aimed toward improving social conditions to 
oversight and encouragement of delinquency prevention prog~ams and public 
education efforts. Their reasoning appeared to stem from desIres to conserve 
court resources and had little to do with whether such roles are appropriate for 
judicial agencies. 

A ccomplishment oj Objectives 

The accomplishments respondents mentioned most frequently were 
related to improvements caused by activities of the Juvenile Court Judg~s' 
Commission. These included a greater emphasis on due process safeguards m 
juvenile courts, more training of court ~taff, standards for. social services 
delivery, and high personnel standards WhICh were made possI.ble. ~y the state 
probation subsidy program. The commission .eme~ges as a .sIgm~Ica.nt ~ocal 
point for current judicial efforts in Pennsylvama to Improve Juvemle JustIce. 

CASE STUDY CONCLUSIONS 

The six states chosen for investigation present quite different patterns for 
delivering delinquency-related services. Permsylvania and Nev~da prese~~ 
rather traditional patterns ofjudiciat operation oflocal court serVIces. Hawau 
and North Carolina, while also maintaining judicial administration, manage 
statewide programs through administnl~ ive offices attached to the state 
supreme courts. Florida represents a clear example of executive management 
by a state agency. New York offers a diverse combination of state and mostly 
county executive services. 

The case studies, when viewed together and along a spectrum, hopefully 
provide the reader with an understanding of how these services are provided in 
most states. In noting responses of interviewees within the case study states, 
some very general impressions can be gleaned that could reasonably apply, by 
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inference, to other states with similar systems but which were not investigated. 
In this way, the case study approach, while not scientifically precise, offers a 
qualitative view of the universe studied. 

The states differed in ways other than in organizational structures. They 
were as divergent geographically, demographically, economicaiiy, politically, 
and culturally as could be found in these United States. No two states were 
noticeably similar in any of these aspects. 

At the same time, the existence in the six states of juvenile courts, 
detention homes, intake and probation departments, as well as other related 
services meant that they were, indeed, comparable. Judges, probation 
officers, legislators, prosecutors, and defenders who were interviewed seemed 
more similar to their cou.nterparts in other states than to other system 
members in their own states. The result is the emergence of judicial viewpoints 
or legal defender perspectives or prosecutorial attitudes th"t consistently 
express, across state lines, positive or negative reactions to the status quo. The 
only conclusion that can reasonably be drawn from such a phenomenon is 
that, for most of our respondents and particularly in the area of due process, 
reactions were conditioned more by their roles than by the systems 
themselves. Briefly, a six-state summary of major findings appears below. 

• No matter how services were organiz,ed,:whether judicial or executive, 
state or local, a majority of respondents approved of thei~· location. In most 
instances, judges were most critical of the structural location of services when 
they were outside the judicial branch of government. Some respondents 
questioned the appropriateness of current ma,nagement of detention in New 
York and North Carolina. Many interview;~es favored more control over 
intake in the hands of prosecutors or, at least., approved recent steps taken to 
shift that authority in their statel~ from the probation staff to prosecutors. 
Even so, very few respondents advocated radical changes in the location of 
services in their states. 

• The question of a preferred or ideal location often boiled down to the 
search for adequate funding. Apparently, all existing systems evolved, to 
some.extent, according to the relative 2ibility of agencies to require public 
funding of delinquency-related services" 

• Most people interviewed believed that due process and parens patriae, 
as guiding principles for juvenile CQU1rts and related services delivery, were 
compatible and did not cause any undue difficulty in the administration of 
juvenjle justice. Judges agreed most frequently. Policymakers usually saw the 
world differently than did staff members who worked directly with children. 
In judicially administered systems, judges and other interviewees who agreed 
with the notion of compatibility pointed to the lack of judicial involvement in 
intake and other phases prior to adjudicatory hearings. Prosecutors, 
defenders, and police officers were usually the groups most likely to disagree, 
pointing to judicial involvement in detention hearings and their access to 
investigatory material. Where services were offered through executive 
agencies, such as those found in Florida and New York, the separation of 
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powers was uniformly approved as the mechanism through which the rights 
and "best interests" of children could both be protected. 

• Many opinions were expressed concerning the current trends toward 
greater formality and greater standards of proof in juvenile court proceedings. 
Many people, from all categories, expressed the belief that current due process 
protections in juvenile courts interfered with the ability of courts to get 
services to children who needed them. Others argued that any benefits from 
extending adult protections to juveniles would be outweighed by trade-offs in 
lost opp.ortunities for helping children or in teaching them to "beat the 
system" at earlier ages. Still others argued that the system will never be fair 
until all criminal court safeguards are extended to juveniles. 

• The one point in the study which appeared to hold the most promise 
for reconciling opposing viewpoints proved to be most inconclusive. 
Interviewees split rather evenly over the question of whether juvenile courts 
should monitor services delivered to court wards by outside agencies. It was 
obvious from the responses that very little systematic thought had previously 
been given to the question. No conclusive answer, therefore, resulted from 
inquiring into the relative benefits of monitoring services delivery as opposed 
to delivering those same services through subunits within the courts. 

• In Florida, some opinions suggested the need for both legislative and 
judicial involvement in the formulation of HRS policy. In Hawaii and North 
Carolina, both states which presently administer services through state 
judicial agencies, no affirmative opinions were expressed for the courts to 
monitor state executive agency services. In Nevada and Pennsylvania, there 
was overwhelming support for judicial oversight. In New York, opinions were 
split, primarily because of political considerations. 

• In every state, respondents generally believed that the objectives which 
motivated the development oftheir particular patterns of services delivery had 
been met. Yet, no state lacked for caveats. 

• Complaints over the cumbersome bureaucracy of HRS and the 
judicial alienation from that department are prices paid in Florida for its 
massive reorganization over the past 10 years. 

In Hawaii, the lack of effectiveness of family court judges, sitting en banc, 
to become a self-regulating mechanism appears to be an unrealized goal at this 
point, despite an otherwise successful reorganization of courts and their 
juvenile services. 

Nevada's highly stable, slowly evolving system has retained strong local 
control, coupled with a decided philosophy toward rehabilitative care. The 
prices have been paid, for the most part, by the smaller and poorer counties 
where services range from sparse to nonexistent. 

Any comments about successes or failures in the New York system 
appear to be true somewhere in that state. The relatively recent shift to a state 
judiciary, leaving most delinquency-related services to the county executive 
branch generally received high marks but, like everything else in New York, 
generalizations are difficult because of disparities between geography and 
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popUlation, and between the general rule of service and notable ex . 
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7. Research Conclusions 
and Implications 

As a result of the research contained in the previous chapters, a number 
of legal conclusions and administrative implications have emerged which are 
succinctly discussed below. 

CONSTITUTIONALITY OF JUYENILE COURT 
OPERATION OF SOCIAL SERVICES 

Questions have arisen within two basically different contexts. The first 
area of concern relates to consistency of such operation to the structure of 
government, particularly to the tripartite arrangement specified in Articles I, 
II, and III of the U.S. Constitution (the so-called separation of powers 
'doctrine). The second set of constitutional questions arises in connection with 
the essential fairness of the juvenile court when it exercises simultaneous 
authority over the legal processes and the social control services traditionally 
associated with juvenile court operations. While many of these latter 
questions have never been judicially determined, they all would be raised 
under the due process clauses of the Fifth and Fourteenth Amendments to the 
U.S. Constitution. For reasons which will be discussed later, similar 
provisions in state constitutions and codes are also relevant to this 
examination. 

In summary, our research reveals that: 
• The federal separation of powers doctrine does not apply to the states. 
• The entire weight of reported state cases supports the la wful exercise of 

·intake, probation, and detention functions within the judicial branch of 
government. 

• The argument raised, that the operation of such activities by the 
judiciary is unconstitutional under separation of powers, is not supported by 
existing case law. 

Our research into due process issues related to the structural placement of 
juvenile court services indicate a somewhat erratic picture. On balance, 
however, the following points might be made. 

• The cases fail to reveal any per se unconstitutionality resulting from the 
existence of intake or probation as integral parts of juvenile courts. The major 
exception, Matter of Reis, is instructive but it has never been followed in 
reported decisions, even in its home state of Rhode Island. 

• On the other hand, due process does not require the courts to either 
offer or operate such services. The services can legally exist, whether 
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referenced by constitution or statute, wherever they are delegated to either the 
executive or judicial branch. 

• A presumption of constitutionality will be extended to statutes 
challenged on due process grounds. 

• Neither' the employer-employee relationship (between judges and their 
intake/ probation staff) nor the probation officer~probationer relationship of 
confidentiality appear to be conclusive to a finding that due process per se has 
been violated. Actual abridgement of due process would have to be 
demonstrated. 

• The body of existing case la.w is sparse. Future cases might argue the 
issues more effectively but, in light of recent U.S. Supreme Court holdings, 
there is no reason to expect dramatic changes in the current state of the law. 

LEGAL BASES FOR DELIVERINC SOCIAL SERVICES 
TO CHILDREN IN JUVENIL1:. COURTS 

By far, the most common legal sources specifi.cally authorizing social 
services for children in juvenile courts are state statutes. Less common are 
services authorized by court rules. Rarest of all is a single authorization found 
in a state constitution. 

• When social services are created by statute, the underlying orgar1i;:ing 
principle is that their form, substance, and delivery are properly matters for 
legislative judgment. When social services are created by court rule, there is 
the implication that the social services are either aspects of judicial power or 
closely related to court procedures. A distinction between these two 
organizing principles is that where seI'vices are created by statute, either 
judicial or nonjudicial officers will be established or authorized to deliver 
thlem. When court rules are used to create the services, judicial officers or 
prosecutors are the only public officers affected. 

• Social services are specifically created in only one state constitution. In 
Alabama, a constitutional provision authorizes the construction o.f a 
detention hall for a county juvenile court. This is an ~ccentricity to the 
national pattern that results from peculiar financing requirements in that 
state. 

• Laws only rarely describe the content of social services. For the most 
part, social services, particularly for delinquent children, are described in law 
as the exercise of authority or discretion by public officers during., after, or in 
contemplation of court pruceedings. 

• No specific federal legal principle has developed which commands any 
particular organization or structure for the delivery of delinquency-related 
services. Consequently, the national pattern reflects the constitutional 
principle of federalism. Each state is permitted to structure its social services 
to its own particular needs, traditions, and resources. A few states, perhaps 
anticipating the development of a federal organizing principle, have adopted a 
bifurcated model for social services. This pattern cuts off court control over 
the administration of social services and places responsibility in the executive 
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branch. These states are exceptions, however, since most states provide for 
judicial administration of delinquency-related services. 

AN ASSESSMENT OF SELECTED 
ST ATE CASE STUDIES 

The structural models of social services delivery, which we encountered 
in the field research, were all designed to meet past problems encountered in 
direct judicial administration of court services on the one hand, or executive 
hranch administration on the other. Some success in dealing with these 
problems was certainly achieved when each model was implemented. 
However, like any administrative system, actual experience inevitably 
discloses the existence of some negative trade-offs for achievement of design 
croals. Unintended consequences become apparent as the implementation of 
~he new system proceeds. It is, after all, a fundamental principle of 
administration (as well as economics, design engineering and, perhaps, all 
human experience) that benefits are always accompanied by costs, 
advantages, and disadvantages. 

Given this perspective, advocacy of any "reform" model which purports 
to end in the resolution of all problems experienced is, of course, never more 
than an exercise in romanticism. It ignores the basic reality expressed in the 
tr;aditional colloquialism that there is, after all, no such thing as a free lunch. 
However, idealistic searches for the free lunch in the form of the perfect model 
of administrative structure are one of the historic preoccupations of mankind, 
and the juvenile justice field is no exception to this experience. In fact, present 
controversies between advocates of a self-sufficient juvenile judiciary, which 
personally administers court social service::, and advocates of other 
administrative structures do not disclose lack of good faith on the part of the 
designers of either type of system. Rather, they simply illustrate the persistent 
reality that every benefit has its costs; that the illusory free lunch must be paid 
for, one way or another. 

PRlNCIPLES FOR THE ORGANIZATION OF SERVICES 
TO CHIl,DREN IN JUVENILE COURTS 

From the opinions, facts, and experiences reported by the respondents in 
the six case study states, a number of m:!ful principles can be extracted. They 
are presented as working hypotheses which can be considered by anyone 
interested in reorganizing or evaluating systems for delivery of services to 
children in juvenile courts. 

Structure and Function 

• Any rationally designed system for delivering social services will 
probably meet most of its initial objectives. However, benefits always imply 
costs, and advantages create attendant disadvantages. Thus, granting 
unfettered discretion to a public official increases the likelihood for 
appropriate social intervention, but does so at the risk of possible abuse. 
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Statewide organization of services increases the funding base and 
~t~~d~rdizes both the quality and quantity of services, but may destroy local 
ImtIatIves and the responsiveness of the system to local needs. 

.In general, system "failures" are inevitable side effects of organizing for 
particular purposes. Such a conclusion is neither simplistic nor an avoidance 
of responsbility for following social research to its logical conclusions. All too 
often, people who are rightfully disillusioned and impatient for change believe 
that the old system is bad and the new one will be good. Our review of state 
and local systems, of divergent sizes and structures, as well as our interviews of 
some 150 people in six states, leads us to conclude that new approaches, 
whatever th~y may be, wi.ll not necessarily result in ideal service delivery 
s~stems: WhIle better serVIces are possible, this possibility must always be 
vIewed 111 a context of relativity. Advocates cannot realistically assume that if 
t~ey .mov~ in a certain direction or rearrange services this way or that, children 
WIll 111vanably be wel.l .ser~ed or that new problems will not arise precisely 
because of the modIfIcatIOns. New systems, like old ones, offer both 
adva~tages.an? .drawbac~s, not all of which can be reasonably foreseen. 

.The J udicIal-executIve ~ontroversy regarding operational management 
of dehnq.uen~y-~e~ated serVIces has no clear or simple answer. As a 
compromIse.' ~udicial management of social services may be usefully carried 
?ut by quasi-mdependent agencies within the judicial branch, in which case 
Issues of due process, fairness, and conflict of interests, arguably inherent in 
the employee-employer relationship between judges and service staff can be 
successfully avoided. ' 

• .Qualifications, experience, dedication, and leadership of judicial or 
exe~utive staff may be of surpassing importance to the quality of services 
avaIl~bl~. Clearly,. method.s ?f selecting or assigning judges or of electing or 
appo.111tmg executIve adm111Istrators also bear upon the quality of services 
provIde~ as well as up?n the satisfaction of the community receiving them. 

• Smce the quantIty of services is so directly linked to available funding, 
~he. b.est structu~al location for juvenile service organizations may be in the 
JudICIal branch 111 some communities and in the executive branch in others. 
Stated directly, the ability to command funding may be the most critical factor 
to ~onsider when .discussing the proper location of delinquency-related 
serv~ces, whether thIS results from dissimilar methods for fiscal appropriation 
or SImply because of long-standing traditions resulting from state or local 
power structures. While money does not guarantee good services the effects 
of underfunding are known to practically everyone in the field. Without 
sufficient funding, the question of the proper location of service:s and 
programs is moot. 

• Ratio~ales for re~onciling apparently conflicting philosophies are 
gene~ally a~aIla.ble, espeCIally at the conceptual level. However, operational 
~onflI~ts wIll .still ~ccur. For example? intake g~idelines may preclude the 
c;,etentI?n of Juvemles who may be VIewed by mtake workers as needing 
protectIve custody. Another example, frequently encountered, is where 
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juvenile court judges take pains to avoid any preadjudicatory contacts with 
their cases, yet observers can never be certain that such clean limits of contact 
actually exist. Finally, jurisdictional preconditions may force the court to 
deny emergency services or to release known offenders where cases cannot be 
proved. In most cases, supporters of a parens patriae philosophy are unwilling 
to pay such prices, while due process advocates accept them as investments in 
a more just society. 

• To remove potential abuses of judicial discretion for the proper 
conduct of judicially managed social services, standards are clearly required. 
Although effective in creating greater accountability, standards may also 
predictably reduce the creative individualization of services to children who 
need them. In addition, potential violations of such standards will always 
exist. So long as juvenile courts operate their own intake departments, 
detention homes, and probation units, challenges to the wisdom of such an 
alignment will persist. 

At the same time, advocates of executive branch management of 
delinquency-related services must accept the fact that no legal basis exists for 
requiring county commissioners to operate those services simply because they 
are required to fund them. 

• There are undoubtedly many promising structural arrangements 
which have never been widely tested and which may deserve experimentation 
and trial. Examples would include purchase of private services for probation 
supervision, social casework, or prehearing investigation; the administration 
of probation, detention, and intake services through a "services office of the 
courts," operated by the state supreme court independently of an 
"administrative office of the courts"; or the use of judicial social services staff 
for monitoring and evaluating the delivery of other agencies' services, rather 
than providing direct, judicially managed services. 

• In general, state agencies can provide services with higher budgets, 
more stable funding, and more equitable distribution to poorer jurisdictil)ns 
and service areas. However, these advantages can be overcome by 
comparatively affluent local jurisdictions whose per ca.pita tax base exceeds 
that of the state as a whole. In many states, a situation exists similar to the one 
found in Nevada, where the large counties are completely self-sufficient but 
the remaining counties would welcome a state-operated system. 

• In general, the narrower and more specialized the focus of a services 
delivery organization, the less will its delivery of services be impeded by 
organizational complexities, diseconomies of scale, or conflicting priorities. 
Extremely large agencies, whether judicial or executive, may prove slow to 
react, preoccupied with attempts to manage their administrative machinery or 
otherwise unable to place strong priority on any particular service. Smaller, 
specialized organizations can deliver services more quickly and with greater 
accountability, although those agencies may suffer from lack 0i standards and 
fragmented programming, and lack coordination with related services. 

III 

Implications for the Use of Prosecuting: Attorneys 

• Respondents generally agreed that in order to create a sounder legal 
basis for screening and prosecution, juvenile petitions should either be 
prepared by prosecuting attorneys or at least reviewed by prosecuting 
attorneys, if the intake and prosecution decisions are to be made by other 
officials . 

• In order to remove possible conflicts of interest, all probation 
violations should be processed in the saml~ manner as a new charge. This 
procedure, according to many respondent~, would remove some of the 
ambiguity inherent in the roles that probation officers play in the correctional 
process. 

• However, the greater involvement of prosecutors in juvenile courts 
may also mean [,'feater delays in filing petitions; more or fewer petitions filed, 
depending upon prosecutors' perspectives of juvenile crimes; or more 
intensive pursuit of incarceration as the disposhion of choice, again 
depending upon prosecutorial attitudes. 

Implications for Other Aspects of Juvenile Court Operation 

• Respondents were nearly unanimous that judges should monitor the 
performance of agencies which provide the services ordered by the courts, 
whether or not such agencies are managed by the courts themselves. More 
effective judicial monitoring of the carrying out of court ordt.~rs and other 
court-related delinquency services may depend upon going beyond the 
concept of "monitoring from the bench" to the concept of a specialized 
monitoring unit, such as "Inspector Generai" units of military organizations 
or "compliance" units of administrative organizations. Once established, 
these units could develop service standarc!s, make on-site inspections, and 
present regular reports to the jUdiciary. 

• There was no disagreement with the idea that cooperative working 
relationships between sitting judges and either executive or state judicial 
agencies providing services to children in juvenile courts can be fostered by 
locating service personnel in the courts. Conversely, cooperative working 
relationships can be minimized by locating service personnel and facilities 
away from the courts and not under judicial supervision. To whatever extt~nt 
close working relationships between judges and social services staff should be 
encouraged may depend, of course, on whether this close cooperation is 
perceived as a service delivery advantage or as a due process problem. 

• Juvenile judges and court respondents, for the most part, want to 
exercise leadership in developing community concerns for delinquency and 
resource development but de not want to broaden the court's role to primary 
delinquency prevention or to basic social change. 

The implications appearing above derive their presence in this report 
from the research itself. They result from staff interpretations of findings 
emerging from reviews of the literature and case law, and from on-site 
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interviews. While findings are well documented in the body of the report, it is 
important for the reader to bear in mind that they do not necessarily represent 
the Academy's recommendations for changing any particular state or local 
system. If the described situations sound familiar and the conclusions also 
appear to fit, then implications for change will, in all probability, appear 
equally applicable. Once the constitutionality and statutory compliance of 
current operations has been confirmed, the remaining questions are best 
answered within the political and economic context of the community, guided 
only by the vision of ho\", the most children can be best served. 

Making that vision come closer to reality has guided the many efforts to 
improve the juvenile justice system throughout America. Inspired proposals 
for constructive alternatives, both modest and radical, seem to have become a 
permanent part of the continuing dialogue. This being the case, it may be well 
to emphasize that a major conclusion of this study is that no new menu oflegal 
or administrative arrangements can actually provide the proverbial free 
lunch. Proponents for reform must acknowledge that there will be inevitable 
trade-offs and unforeseen dysfunctions, consequences that will dilute the 
desired effects, som.etimes to the extent that the value of the changes becomes 
difficult to recognize. 

The existence of children in trouble and of perpetual searches for better 
solutions are assured beyond question. Less certain are the extent to which 
due process considerations of essential faa'ness will be extended in new 
directions and whether juvenile courts will continue to exist in their present 
form. However, so long as the current conditions exist, these findings and 
recommendations should offer considerable direction to people seeking to 
strengthen the delivery of services to children in juvenile courts. 

-~- --~-



FLORIDA CASE STUDY 

Members of the Academy for Contemporary Problems' MIJJIT staff visited Florida for an 
on-site case study from December 10-14, 1979. Interviews were conducted iil four areas of the 
state selected for their different significance in the policy process and services delivery system: the 
state capital (Tallahassee), the largest city (Miami), a representative small community (Perry), 
and a representative medium-sized industrial city (Tampa). 
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INTRODUCTION TO THE COMMUNITY 

Florida, with its present boundaries, was organized as a territory in 1822. Settlers poured in 
from neighboring states, settling especially in the Tallahassee area. A plantation economy 
flourished, with cotton and tobacco being the chief crops. Expanding southern settlement 
resulted in wars with the Seminole Indians and their ultimate displacement. Florida seceded from 
the Union in 1861, rejoining in 1868 after defeat of the Confederacy. 

Florida is still in transition. Increasing industrialization and the vast influx of people (new 
residents and tourists) have caused admitted conflicts which were not fully foreseen when the state 
moved aggressively to attract both sources of wealth. The relatively high crime rates may be seen 
as a product of this transition. 

Florida's population tends to be heavily white. Only a net total of 17,000 blacks migrated to 
Florida during the period April 1960 through July 1975; while Cubans, Haitians, and others from 
South and Central America make lip an increasingly substantial part of the white population, as 
do retired white Americans. Other races found in the state (but representing a smaller percentage) 
are American Indian, Japanese, Chinese, and Filipino. 

Florida's climate is tropical and subtropical; its land is basically coastal and flat, with an 
economy based on specialized agriculture, industry, and tourism. Principal crops are oranges, 
tomatoes, sugar cane, and grapefruit. Florida's mineral products include phosphate rock, stone, 
cement, and sand and gravel. Beef production is also important, as is commercial fishing. The 
tourist industry, which attracts approximately 35 million visitors each year, accounts for 
approximately 20 percent of the state's total income. Leading manufacturers oroduce processed 
foods, transportation parts and equipment, and electrical equipment. Florida ~ .,ldustrial future 
looks bright, especially since the energy shortage appears to presage a trend toward relocation of 
industrial plants in the warmer states. 

The personal income of the average Floridian is low, with an average hourly earning wage of 
$4.63 per hour, which is $1 under the national average. This situation may be related to the state's 
large number of retired citizens who are able to work for comparatively modest wages, and to the 
fact that the economy is still primarily an agricultural one. 

Florida's 1978 violent crime rate (violent crimes per 100,000 populailon) of 756.6 is 
considerably higher than the national rate of 486.9, and higher than othelr tropical areas such as 
Puerto Rico (451.2) or Hawaii (270). 

INTRODUCTION TO THE JUVENILE JUSTICE SYSTEM 

Court OrganizaHon 

Circuit courts, consisting of 20 circuits and 392 judges, have original jurisdiction over all 
civil and criminal cases not covered by county courts. County courts, consisting of 67 courts (one 
in each county) and 190 judges, have original jurisdiction in all criminal misdemeanors that do not 
arise from the same circumstances as a felony. They also handle violations of municipal and 
county ordinances, as well as civil matters that do not exceed $2,500. 

The Florida court system contains two levels of appellate courts: the supreme court and the 
intermediate appellate courts. Appellate judges are selected on a merit basis through the use of a 
nonpartisan commission of attorneys and nonattorneys. This method is also used for interim 
selection of trial judges to fill vacancies, but trial judges are normally selected through 
nonpartisan elections. 

In Florida, juvenile courts are divisions of the circuit court bench, the court of general trial 
jurisdiction. Juvenile courts have jurisdiction over juveniles under the age of 18 years, with certain 
exceptions. If a youth is 14 or older and charged with a violation of Florida law, the state attorney 
can initiate a juvenile court hearing to determine whether the youth should be transferred to adult 
court. If a youth requests transfer to the adult division of circuit court, the court must 
automatically honor this request by trying the youth as an adult, regardless of age. A recent 
amendment provides state attorneys with discretion to file proceedings directly in the adult 
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division on children 16 or 17 years of age with two prior ad' d' t' I 
result d f ~ 1 C JU lca IOns, at east one of which 

e rom a e ony. ases against older juveniles may also be taken to grand 'uries b 
~ttor~ey~, wh~n alleged crimes are punishable by death or life imprisonment In il 'd Y state 
Juventle IS waived to adult court, jurisdiction by the juvenile court is waived fore~;;. a, once a 

Organization of Services to Children in Juvenile Courts 

Prior to 1971, de~inquency-related services (intake, detention, and probation were 
opera,ted on a county baSIS by the courts. Starting in 1971, probation (which included in~ake at 
~~~t t~m~ :~,~ tr~nsf;rre~ to an agency of the state executive branch, the Department of Health 
. e a I l.atlVe . erVlCes (HRS), Division of Youth Services. Detention services were 
mcorporated mto thiS agency during the following year By 1974 11 b l' . k 
detention services had been absorbed. " a pro a lOn, IOta e, and 

Detention 

need f~r ~~~~i:~!~i~:~e~:i~~t,a~~er:~:to~e~~~~~ 0: ~~~~~ :~:~~nl ~~~hin 48 ~10ur~ to determine the 

;~;/e~~n!~~~ht~ged a~d;f the ~tate atto~ne~ files an informa~~~~ ~~:~er~ ~~e ~::~ ~~ :~; ;~~~~ 
D~t~ntion in a j:~lc~U;eqU~~:~mi~n:sj:v~~:~ I~a~e~~;: t~~~~~~:~~1 f~~ ~~~a~:~e:~:~~I~:~;t~ff. 
w a ever reason, IS not released pending trial. ' or 

be rel:s~~n :~: ~~~~~rs;f~ppears at intak~ a~d the i~take officer believes the child cannot safely 

one of the following cr~te~~:r m~~~ ~~t!~~~ze Immediate temporary detention. However, at least 

• There is an allegation of certain serious offenses 
• Detent!on!s necessary to protect persons or pro~erty. 
• DetentIOn IS necessary to secure the child's presence at h . 
• Th h'ld ' earlng. e c I reqUIres protection. 
• The child charged has a past r d f . I . 

failure to appear. ecor 0 VIO ent conduct, serious prope;:rty offenses, or 

Perso~~~~kleOofficers ffit.ay release c~ildren to emergency shelters called crisis homes if parents ;r 
co paren IS are unavailable. 

Intake 

After the apprehension and referral of alleged delinquents to intake HRS intak ff 
screen, divert to informal programs, determine juri d' t' 'd k e 0 l~ers 
recommendations. These recommendations are m s I~ IOn,. an ~a e detentIOn 
attorney after considering HRS policy. ade to the Juvemle court Judge and state 

ffi Int~ke screenin~ .and services for dependency actions are also provided by HRS I t k 
o Icers either file petitions for dependency or else refer for . . . . ' ~ a .e 

~~I~t:~aril~t accepted b~ the children and their parents. petitio~:~~ro~e~:~~~:;~'~~~~~s~~t;~~e~ 
e a ?rneys or any other person who has knowledge of the facts r.Jleged. 

be file:~ ~~l~~:~c:o~~~~:i~~~:efi~!~~~~~::e~~:~r~~~~~~~~~~~~~~~~;~~l~~;C~~ C:f~~ii~~~s will 
must e reported to state attorneys by HRS, with recommendations for further action. ency 

Probation 

other ~:I~~~~~~y:;~~~:~o~e;~i~::~i~:onr~:i~:~~n ~;ommunity control. T~is service, '.ike all 

presented atht.he di~positional hearing, ~hich is to~nclu~~ ~r~~~n r~~~~r~:un~~tyc~~~~~~~: ~r~ 
programs w ich Will promote rehabilitation of the child and pr'otection of th; communit~>n 
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Other Dispositional Service.~ 

Judges may order examinations by physicians, psychiatrists, psychologists, or an HRS 
diagnostic team prior to disposition. These, too, are mostly services of the state umbrella agency, 
HRS. 

Courts also have discretion to order medical, psychiatric, or psychological examination 
after adjudications of delinquency, or prior thereto, with parental consent. 

When commitment to correctional facilities is being considered by the court, HRS is 
required to make ordered studies and prepare social histories. It may also provide consultation 
and technical assistance to the courts. Courts may also require evaluations from schools or other 
agencies outside HRS. 

The dispositions available to judges tend to be limited, reflecting the fact that juvenile 
courts, for the most part, do not have funds to purchase services and are, despite attempts to 
encourage local programs, dependent upon HRS for services. In cases of commitments for 
institutional care, HRS makes the final determination as to whether one of its three secure 
institutions or a community-based facility or program will be utilized. However, within 60 days 
after commitment to H RS, the court may suspend this order and place the child in a community 
control program. 

Commitment to HRS is for an indeterminate period, but cannot exceed the maximum term 
an adult could serve for the same offense. H RS has the power to release to its aftercare program 
and to issue final discharges. 

Procedures for Referring and Handling Children in Juvenile Courts 

A child may be taken into custody in one of three ways: 
• Pursuant to a court order based upon sworn testimony. 
• Pursuant to arrest laws, for a delinquent act or violation of law. 
• By HRS when there are reasonable grounds to believe a child has materially violated the 

terms of his or her community control program. 
In dependency cases, physical custody may occur: 
• Pursuant to court orders. 
• By law enforcement officers or H RS for abandonment, abuse, neglect, illness or injury, or 

danger from surroundings. 
• By law enforcement officers for running away or truancy. 
• By HRS for violations of placement while under supervision. If the person taking custody 

is not an HRS intake officer, that person must release or deliver the child to an intake officer. 
In many counties, there are community arbitration programs designed to increase diversion 

from official channels. Cases are limited to misdemeanors and violations of local ordinances. An 
arbitrator or a panel is selected by the chief judge of the circuit and the state attorney. 

The hearing must be held as soon as practicable after a petition of delinquency is filed and 
no later than 21 days, if the juvenile is judicially detained, or 90 days otherwise (dating from time 
of custody or filing of petition, whichever is earlier). 

No adjudicatory hearings may be held in capital or life felony cases unless the state attorney 
does not intend to present the case to a grand jury. 

If the court makes a finding of delinquency, it may withhold adjudication and place the 
child in a community control program under the supervision of HRS or it may adjudicate the 
child a delinquent. 

At the adjudication hearing in delinquency cases, the court is bound by the criminal rules of 
evidence, the standard of reasonable doubt, and the child's privilege against self-incrimination. 
The child is entitled to in.troduce evidence and cross-examine witnesses. 

In dependency actions, a hearing must be held as soon as practicable after filing of the 
petition. A preponderance of evidence is sufficient to find dependency. 

When a finding of delinquency is made, the court follows these procedures: 
• Considers predisposition report from HRS regarding the suitability for a disposition 
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other than commitment (mandatory). 

• Requires additional evaluation and studies by HRS, school, or other agencies (optional). 
• States the purposes of the hearing and the rights of those present to comment· discusses 

with the child the nature of the charge and likely outcomes (mandatory). ' 
• Determines suitability for possible commitment to HRS, using criteria relating to the 

type of offense and prior record (mandatory). 
Possible dispositional orders include: 
• Placement in a commun!ty control program under the supervision of HRS. 
• Placement in a licensed child care institution (but not in ajail or facility used primarily as 

a detention home or shelter). 

• Commitment to HRS for custody, care, treatment, and furlough into the community, the 
term to end at age 19 or when discharged by HRS. 

• Revocation or suspension of the driver's license of the child. 
• Order for the parents or guardian to pay reasonable sums for the care of the child. 
• Requirement for the child to render public service in a public service program. 
• Order for restitution. 
• Order for participation in a community work project as an alternative to restitution, or as 

part of the rehabilitative or community control program. 
Any of these orders may later be modified or set aside by the cuurt. 

Special Features of Delinquency-Related Services Delivery 

The uniqueness of the Florida service delivery system is found in its statewide human 
services agency, HRS. HRS includes much more than just intake, detention, and community 
control. It is a total social services agency for clients of all ages. Thus, state services in welfare, 
vocational rehabilitation, developmental disabilities, aging, health, mental health, and youth 
services are all under a single agency. 

All studies of the services existing before the transfer came to the same concl usion-services 
were functionally inadequate and disproportionately dispersed !lcross the state. At that time, 18 of 
the 67 counties did not have probation, and most did not even have intake services. This situation 
was especially true of the rural counties. However, even urbanized Dade County (Miami) only 
had 10 probation officers with a 1970 total case load of 1,800 cases. State takeover of services was 
suggested as an appropriate remedy, and this approach was supported by the governor. 

One extremely important consideration was the potential benefit to be derived from shifting 
the funding of such services from the counties to the much larger state budget. Many county 
officials supported the change becal!se they expected a substantial savings to result from the shift, 
which they recognized as consuming a large part of county budgets. 

Legislative leadership for statewide juvenile justice services in the legislature was assumed 
by Senator Louis de la Parte (Tampa), a person often described as a charismatic advocate who 
took a personal interest in the quantity and quality of juvenile court services. He held meetings 
throughout the state in order to solicit information from individuals working in the field, to locate 
service voids, and to gather support for change. An additional incentive for the legislature was the 
strong possibility of obtaining $5 million in federal funds ($2 million from LEAA, and $3 million 
from Title IV A) in order to implement the transfers. 

In summary, it appears that services gaps (especially in. the rural counties), budgetary needs 
of local officials, strong leadership in the legislature, the attraction of federal dollars, and 
administrative leadership all contributed to the establishment of the current Florida services 
delivery system. 

OrgUl,ization 

At the state levet of government, HRS is organizl!d as indicated on the following page. Line 
authority for the management of institutions, residential treatment programs, departmental 
employees engaged in providing direct services for clients, and transfer of purchase of service and 
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. I funds is given according to the Florida Reorganization Act, to the assistant specla program, . .. d" t t 
secretary for operations and in turn is delegated to the respective dlstnct a mlms ra ors. 

MANAGEMENT 
UNITS 

OPERATIONS 

r--- ---.., 
I OTHER I 

l~~~~T!1~~T~J 

PROGRAM PLANNING 
AND DEVELOPMENT 

r-OTHER-l YOUTH SERVICES r-oTHlffi-l 
IIPROGRAMI PROGRAM IpROGRAM' 

I OFFICE ' OFFICES , L~~!..<:.E~J L _____ "J 

II DISTRICT 
OFFICES 

There are II HRS districts, each managed by a district administrat?r and ~ach, like ~he 
state-level organization, having eight program offices charged.with pla~mng for Its respective 
functional and geographic areas. The mechanism for integrating the diverse range of h.uman 
services at the district level is a single client intake and referral system,. also cr~ated In the 

. t' f 1975 Intake is staffed by workers from Youth Services; whICh handles reorgamza IOn 0 '.. .. . ........ . I f ddt 
delinquency referrals, and Social and Economic Services, which is responslb e or epen en 

cases. . I d' t . t ffi 
Services are dispersed across the state through II district offices. A typlca IS nc 0 I\",;; 

organization may be diagrammed as follows: 

I District Administratol' J 
I 

I I 

I 
Program Supervisor r Program Manager (Coordinato·r J 

of Social Services) (Monitors Programs) 

I . I 
Network Managers Specialists (Intake, 

(Direct Social Services Community Control, and 
Responsibility) Detention) 

1 
Direct Service Sl!per~~ 
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Network managers have direct responsibility for all eight types of services, including youth 
services, within the district, while direct service supervisors may either specialize or supervise 
several kinds of services. The program supervisors assume the role of "watchdog" to ensure that 
services are meeting state and district standards and policies. 

Community control and detention are defined in all districts as youth services. Intake i.t1 also 
categorized in the same manner in most of the districts and will be so considered statewide in a few 
years. 

With regard to facilities, HRS is authorized to develop and implement a regionally 
administered system of detention homes and is required to follow a comprelJ~nsive plan for 
regional administration of all the state's detention services. The basic plan includes 18 catchment 
areas, each having a Gecure facility and a nonsecurc detention program. Local powers to operate 
detention facilities ceased in 1974, upon assumption of operation by the state. In a few instances, 
counties remodeled or built detention facilities prior to their physical transfer to HRS. 

Planning and Coordination 

HRS is also responsible for planning, development, and coordination of a statewide 
comprehensive youth services program for the prevention, control, and treatment of juvenile 
delinquency. It is required to develop and implement programs for the treatment of persons 
referred or committed to it and has exclusive supervisory care, custody, and active control of such 
persons. 

Direct Community-Based Services 

With regard to persons committed or referred to it, HRS may provide supervision or 
voluntary counseling serv1ces in the absence of judicial proceedings with consent of parents and 
child, counseling and such other services as may be necessary for families of persons before the 
court, and supervision of any person furioughed into the community from an HRS facility. 

EVALUATION OF THE FLORIDA JUVENILE JUSTICE SYSTEM 

Results Rnd Conclusions of Opinion Survey 

This study evaluates the Florida juvenile justice system in terms of the perceptions of key 
informants: judges, prosecuting ~tnd defense attorneys, court services administrators, social 
services administrators and providers from both public and private sectors, police officials, 
legislative leaders, and the press. These key informants were asked a.bout problems in the areas of 
services adequacy, fairness, and due process. Opinions were also gathered concerning funding and 
administrative considerations, preferences for judicial operation or judicial monitoring of 
services, and the desirability of judicial participation in intake, probation, detention, delinquency 
prevention programs, and social reform. 

Opinions of policymakers surveyed on these illsues may be characterized as follows. 
(I) The weight of respondents' opinion favors the view that intake, probation, and 

detention are most appropriately located within the state executive branch. 
• In response to the question, "Who should operate juvenile court services?" there was a 

definitive preference for the status quo (state operation), with more than two-thirds of the 
respondents in favor of the present arrangement. 

• A few respondents qualified their responses (independently and prior to the question on 
judicial monitoring of services) by adding that courts should have some input into HRS policy 
and procedure, hinting that the jUdiciary may have become somewhat alienated by HRS control 
of services. 

• The three judges interviewed did not agree on the location of services; each chose a 
different service location and supplied particular reasons. Ajudge satisfied with HRS services felt 
the county system could be a problem due to varying availability of resources from county to 
county. Another judge saw the county as the appropriate location for services, his ratinnale being 
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that the service would be closer to the operation of the court and that "Courts should not exercise 
those types of controls." When asked whether his response would depend on the wealth of a 
district, he gave the opinion that urban areas would be better 0ff under county funding. One judge 
preferred the return of services to the judiciary on the grounds ,hat court-operated services were 
more accessible to client", less bureaucratic, more efficient, less duplicative, and that children 
would be more likely kept in theii own comn}unities. 

• All HRS officials and staff agreed that ~ervices are correctly located within their agency. 
The most prevalent rationales for selecting state operation of services were uniformity, 
standardization, separation of powers con()~rns, and a more. integrative system with linkage and 
knowledge about available resources. The one vote for private operation of services was made by 
a public defender who believed that government services did not work regardless of service 
location. He championed the concept of private nonprofit operation of services. 

• The judges all saw a need for more information on HRS activities and desired more input 
into policy. The judge most uupportive of HRS services recommended the appointment of a 
committee of judge stand legislators to review all programs and facilities ofHRS. Apparently, the 
judge was either unaware that such a committee had been formed or else considered it inadequate. 
Another judge also recommended that a committee be established to oversee HRS services. 
However, his proposed committee would only assist the court and would be composed of 
volunteers. The third judge interviewed saw the need for more neutrai research on HRS program 
effectiveness. He said HRS evaluations "don't really say anything-only what the administraUm 
wants them to reflect." It appears that the isolation of the judiciary from the administration of 
services has resulted in communication gaps between the two entities and has caused judicial 
alienation from HRS. This external communications problem is particularly noteworthy since 
HRS seems to have one of the more sophisticated internal data systems in the country. 

(2) There was general agreement that the system's response to due process issues was 
adequate. 

• Location ofintake decisions in HRS, and prosecutorial decisions in the offices ofthe state 
attorneys, have apparently removed potential problems in the court system. Judicial cognizance 
of unofficial intake information and court influence over filing decisions are not seen as 
significant. Problems of employee-employer relationships between judges and services staff no 
longer exist. 

• All respondents except one felt the basic phiioGophy of the court was changing. About 
one-half felt that the most important change was the court becoming more punitive; the other half 
placea more emphasis on increasing formalization of the court through additional due process 
requirements. Some of the former group may have beern reacting to two recent changes in 
Florida's laws regarding waivers of juveniles to adult courts. The courts, in implementing the new 
law, might be viewed as increasingly punitive. From the responses, the bases for their beliefs were 
not completely clear in all cases. 

• Regarding the issue of whether parens patriae is consistent with due process of law, a 
majority opinion emerged in support of the theoretical consistency of these two legal doctrines. 
Those supporting the perception of consistency tended to see the congruence of the doctrines from 
the perspective that there was no problem in Florida given its executive~judicial split of services; 
the court handling legal process and guaranteeing due process, while HRS took care of the 
responsibility of providing social services to ensure the "best interest of the child" implicit in 
parens patriae. However, a majority felt the doctrines were inherently at odds with each other; 
that staff would need to have a "schizophrenic" personality to be both impartial trier of the facts 
and social caseworker. Concern was also expressed that due process may delay needed services 
and may not be sensitive to the child's needs. Those opposed to the consistency of the two 
doctrines tended to take a less theoretical, more operational view than those in favor. 

(3) SatisJaction with the three standard juvenile court services-intake, probation, and 
detention-was generally strong acrOS$ all counties and occupations oj the respondents. 

/) However, intake did receive some criticism. There seems to be a perceived need to clarify 
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intake'S role and for more training of intake personnel Other 
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areas was that they had more fund' d' of some of the respondents In urban 
receive. For example the large c~~;t acnentser~lceMs ~nd:r the ol~ court system than they now 
H ' er In laml was bUIlt under the t 

owever, not all urhan respondents felt that wa Some h . . coun y system. 
under the current methods for distr'b t' y. eld the view that servIces were adequatp 

had previously provided for thems~lvll Ing resOU~ces When compared to what these large counties 
es. 
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. Improve sta quality con .. 
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jobs. They felt that HRS should be abt t y h' g ~~ promotIng more appropnate persons for given 
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• Finally, and perhaps most important, services have been developed across the state in a 
more uniform and standardized manner. 

Contemporary Problems and the Question of Structure 

Criticism of the juvenile justice system in Florida was widespread, despite the genera! 
agreement that HRS had accompiished certain organizational and procedural successes. Three 
major issues characterized this criticism: the feelings of alienation between the judges and the 
public, and HRS; perceived bureaucratic problems within HRS itself; and perceived HRS 
leniency in release decisions (this last perception, of course, being outside the focus of this study). 

At the time of this study, these two problems were of sufficient concern to respondents that. 
over time, they appear to be the problems most likely to contribute to change in the future 
operations and structure of the juvenile justice system in the state. 

Feelings of alienation between thejudges and HRS appeared related to the separation ohhe 
court from the operation of social services, as well as to the perceptions of leniency which have 
also disturbed segments of the public. Judges appeared to distrust HRS program effectiveness 
and efficiency as reflected in their unanimous suggestions for the need for external review of H RS 
operations. 

Pertinent to these suggestions, however, are the following remarks by the secretary of the 
Department of Health and Rehabilitative Services. 

Th~ import~nce of close communication between HRS and juvenile judges, 
through Informational vehicles other than reports, is (already) recognized. A Youth 
Services Advisory Council, made up of judges, legislators, state attorneys, public 
de\end7rs, and law enforc~ment officials meets regularly to consider policies and 
legislatIOn that affects delinquency programming statewide. When major policy 
changes are being proposed, the Youth Services Program Office meets with the 
Advisory Council and solicits their recommendations for modifying or changing 
policy. When the Legislature changed the law in 1978, the Department encouraged the 
State Supreme Court Administrator's Office to convene a meeting of judges, clerks of 
court, state attorneys, and pUblic defenders to ensure that the legislation would be 
interp;eted and. io;plemented in a consistent manner. In addition, the Program Office 
met With the chief Judges of each circuit and offered to assist them in implementing the 
new law. 

Recent legislation creating a Children, Youth and Families Program within 
HRS. will do ';1uch to allevia.te some of the administrative and supervisory problems at 
the direct service I.evel no~ed In your report. Senate Bill 1277 (which was passed into la w 
by .the 1980 Flonda Legislature) created the new program to include, in addition to 
delinquency programs, protective services, adoption child care foster care 
specialized services to families, dependency programs for children, ;clated mentai 
health programs, and single intake. The new structure was established to ensure 
statewide service integration to meet the comprehensive needs of children and youth 
served by the Department. 

This appears to be a significant effort to incre;ase communication and input into policy by all 
elements of the juvenile justice system. Howe'Ver, an evaluation of the success of the new 
legislation must, at this point, be left to history. 
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HAWAII CASE STUDY 

Members of the Academy for Contemporary Problems' MIJJIT staff visited Hawaii for an 
on-site case study from December 3-11, 1979. Interviews were conducted in the state capital and 
the state's largest county(Honolulu in both cases), a medium-sized county (Hawaii), and a smaller 
county (Maui). In these jurisdictions, intensive interviews were conducted with key people who 
are leaders in providing, using, interpreting, and commenting upon court services and court 
services policy. These included judges, prosecuting and defense attorneys, court services 
administrators, social services providers from both public and private sectors, legislators, and the 

press. 
In addition, a current research study, recently published in the Honolulu Star-Bulletin and 

Advertiser, was thoroughly reviewed. Documents relating to the law and to the studies by the 
State Law Enforcement Planning Agency were also consulted. Standard research sources, such as 
governmental statistics, encyclopedias, and privately published analytical material on the state's 
history, economy, politics, etc., were also utilized ir.. compiling background information. 
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INTRODUCTION TO THE COMMUNITY 

Hawaii, the last of the states to join the Union, passed from territorial status to statehood in 
1959. Being a group of island communities separated from the mainland by more than 2,000 miles 
of Pacific Ocean, it is unique among the 50 states. Its seven major islands contain a land area of 
less than 6,500 square miles, much of this mountainous and uninhabited. However, the interior 
valleys and plains of the larger islands support excellent farmland while the coastal edges of the 
islands, particularly on the leeward sides, enjoy many areas of lush topical growth with even 
temperatures and a benevolent, sunny climate. These island conditions are excellent for two of the 
state's dominant economic activities, tourism and agri{;ulture. 
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The state's largest single source of income results from federal expenditures, primarily for 
defense. Major army, air, and naval installations maintain the Islands as the United States' 
"window to the Pacific." Total 1978 federal spending in Hawaii was $2.5 billion. Not far behind as 
a source of income is tourism, with three to four million visitors a year contributing $2.2 billion to 
the state's economy in 1978. Agriculture is also important: sugar and pineapple together 
generated $442 million in 1978. 

The state has a minimum of heavy industry and thus avoids serious pollution problems. 
Strong unionization of agricultural and other service workers keeps wages fairly high. Only about 
9 percent of Hawaii's business firms have 20 or more employees, the "mom and pop"business 
tradition being predominant and well suited to tourist trade and small manufacturing or 
agricultural endeavors. This tradition, as well as those of many of Hawaii's diverse racial and 
cultural groups, contributes to Hawaii's ethos of economic individualism and strong family 
relationships. However, there now are increasing indications of economic and cultural transition. 
The effects of inflation, together with the large number of service jobs becoming available in the 
tourist industry, have placed a higher percentage of wives and other women in the workforce than 
in previous years, a continuing concern to many persons in Hawaii interested in the genesis of 
juvenile delinquency. However, those working women contribute to Hawaii's high per capita 
income, ninth highest among the states. 

The population of Hawaii is racially and culturally diverse with no group constituting a 
numerical majority. Population figures for 1978 show the largest single racial group as Caucasian, 
with 26.7 percent. (Caucasians are traditionally the dominant racial group from an economic 
standpoint and about 40 individuals of the Caucasian group still own approximately 97 percent of 
the recorded land.) The majority of Caucasians are of American heritage and northern European 
descent, although a substantial number of Portuguese and others immigrated to Hawaii during 
the 19th century. Persons of Japanese ancestry nearly equaled the total for Caucasians in 1978, 
with 25.4 percent of the popUlation. Increasing political and economic power have accrued to 
Japanese-Americans since the early 1950s. Only 1 percent were pure Hawaiian. Over 17 percent of 
the population is listed as "part Hawaiian" and 10 percent as "non-Hawaiian mixed," implying a 
total "mixed" popUlation of over 27 percent, a figure larger than for any single racial group. 
Hawaii is now a living example of an integrated, interracial society in the tradition of American 
democratic ideology. 

This physical melding of races and cultures is generally predicted to continue and accelerate, 
even though immigration now consists largely of U.S. citizens, generally Caucasian, which may 
tend to tip the popUlation scales more in favor of the Caucasian group. This melting pot of races 
and cultures apparently contributes to cultural secularizations and confrontations causing an 
increasing susceptibility of individuals to involvement in crime and delinquency. A rec('nt 
computer-based analysis of the backgrounds of a one-year sample of Oahu convicted felons 
(recently undertaken in a cooperative study by the Honolulu Advertiser and the University of 
Hawaii) showed that the relatively well-established, cohesive, and dominant Caucasian and 
Oriental cultures produced less than their share of felony convictions. On the other hand, the 
Hawaiian/ part-Hawaiian group, a group whose culture seems in the process of destruction, 
showed one-third oftht: total convictions being generated within this groups's 18.5 percent of the 
total popUlation. The most recent immigrant group (American Samoans) also seems to share in 
problems of cultural erosion and crime. 

The classic explanations of criminality were also evident in the extremely comprehensive 
study of chronic adult offenders. This study revealed disproportionately intensive histories of 
juvenile offenses, broken homes, family problems, crime and violence among family members, 
school drop-out syndromes, unemployment, and drug abuse. All institutions of society were 
awarded a share of responsibility for this condition-schools, family, courts, social agencies, and 
government. No solutions were recommended beyond suggestions for better research 
information, more intensive predelinquency casework with children of school age, and tougher, 
more effective dispositions and programs for repeat offenders. 
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Public concern over crime and delinquency, as well as interest in public affairs in general, is 
high in Hawaii. This is evidenced not only by this extremely thorough research project, but also by 
recent episodes of strong public reaction to judicial decisions in certain violent offense cases in 
famBy court. However, the basis of this public concern seems to be as much related to 
deterioration in an idyllic life style as to the actual Cl.!rrent rate of crime, Urbanization, 
secularization, and population increase are matters of general concern in Hawaii. 

The FBI crime satistics for Hawaii appear moderate. Compared to the other three Pacific 
states, Hawaii's violent crime index is low: the 270 Hawaiian composite statistic for 1978 violent 
crimes (per 100,000 population) is considerably under California's 742.9, Oregon's 502.4, or 
Washington's 405.3. It is also low in comparison to that of America's other major island, Puerto 
Rico, whose index is 451.2. It is low, again, when compared with the 756.6 rate of America's other 
largely tropical state, Florida. It appears, then, that the concern with crime rates shown by the 
press and public in Hawaii is in part realistic but is also a response to particular crimes of unusual 
notoriety in a culture that is unaccustomed to them. In addition, this reaction is a reflection of the 
state's admirable tradition of personal and public concern with government, public affairs, and 
social problems. 

INTRODUCTION TO THE JUVENILE JUSTICE SYSTEM 

Court Organization 

The family court of Hawaii is a unified state court established by the Family Court Act of 
1965 (effective July I, 1966) and the consequent 1967 reorganization. At that time, the state's 
courts of juvenile and domestic relations, together with their service arms, were reorganized into a 
single court to deal with family matters. Certain other legal matters were also brought in from the 
district court: assault inflicted upon spouses and certain criminal actions, such as child abuse, 
including incest and, in circumstances of custodial relationship, rape. Juvenile cases, by legal 
definition, involve jurisdiction over children under the age of 18. 1 

The organization of the judiciary in Hawaii is reflective of the overall evolution of state and 
county governments in that state. Hawaii is the only state withjust two levels of government. State 
and county units exist without the presence of other political subdivisions with taxing powers. 
The entire island of Oahu is known as the City and County of Honolulu. The counties have an 
organizational structure which appears to be municipal in concept, each having a mayor and a 
county council. 

The four counties~Kauai, Maui, and Hawaii, plus the City and County of Honolulu~ 
have only limited taxing powers. The main source of revenue for local government comes from 
taxation of real estate, while state government has much larger sources of income from sales taxes, 
manufacturing taxes, and personal and corporate income taxes. This disparity in taxing potential 
between the state and the counties is consistent with state family courts being completely funded 
from the state budget. 

The unified court concept is one which is most easily applied in small states and under 
circumstances where it is the original form of organization. Since statehood in 1959, the Hawaii 
judiciary has operated under Article V of the document adopted by the 1950 constitutional 
convention, as amended by the 1968 constitutional convention. A second constitutional 
convention in 1978 also altered the judicial branch. Article VI of the present constitution provides 
for a new intermediate appellate court between the supreme court and circuit courts. The new 
Article VI makes district courts creatures of the constitution, and it also provides for judicial 
discipline of all judges by the supreme court. It establishes a Judicial Selection Commission which 
recommends six nominees to the governor for appointment or reappointment of each circuit 
judgeship and to the chief justice for each district judgeship. The commission's mandate to 
evaluate the performance of all judges at the end of their terms and to decide whether they shall be 
retained on the bench is perhaps the most important change made by the 1978 convention.2 

Family courts are branches of the state circuit court. The four circuit family courts convene 
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in four cities, each one a county seat. A senior judge in charge of the family court in each of the 
four circuits is designated by the chief justice of the supreme court, with district family judges also 
assigned full-time in Honolulu County as needed. In the other counties, district court judges 
(comparable in some ways to municipal courts in large cities of the mainland) hear most juvenile 
cases. This is done by assignment from the circuit court presiding judge. 

The entire family court bench is under the supervisory authority of the supreme court's chief 
justice. The supreme court has appellate jurisdiction and rulemaking powers for all courts in the 
state. The chief justice and four associate judges are appointed by the governor, with the advice 
and consent of the senate, to lO-year terms. The chief justice has administrative responsibility for 
the judiciary, appoints the administrative director of the courts, appoints all district court judges, 
and designates administrative judges for both circuit and district courts in each judicial circuit. 

The chief justice's power to make rules of court for the inferior courts is, of course, a central 
feature of the unified court system; but the prerogative of the family courtj udges, sitting en banc, 
to propose such rules to the chief justice provides an interesting potential for judicial self
government. In addition, court rules could conceivably include operating guidelines and 
decision making guidelines for the dispositional orders of the family courts as well as 
recommendations and administrative/casework procedures of the social services arms of the 
family courts. 

Administrative housekeeping functions are centralized under a statewide administrator of 
toe courts responsible to the chief justice rather than to the bench as a whole. This preserves the 
independence of the administrator in matters having to do with court services personnel in the 
various circuits, and tends to prevent due process problems which might otherwise be predicted to 
arise from an employer-employee relationship between judges and staff. 

The office of the administrator contains a central personnel office. This operates under 
executive branch merit system rules which have been extended, by law, to the judiciary in the form 
of a separate but similar personnel system. A list of five eligibles for each vacancy is published by 
the administrator's office, and local supervisors or directors hire directly from this list. Written 
approval for hiring is given by the administrator, although under the statutes thejudiciary would 
seem to be technically the appointing authority. Applicants generally are ranked by education and 
experience, although clerical applicants are accepted on the basis of diploma, grades, or 
certificati9n by another department. 

All civil service positions, state and county, in Hawaii are governed by the principle of equal 
pay for equal work. Classifications and pay ranges must be the same for comparable positions 
throughtout the state. Changes to, and original approval of, specifications and pay rates are 
required from a majority of the heads of civil service units throughout the state, even for positions 
not under their own administration. Positions are reviewed routinely every two years or more 
often when needed. Pay raises are negotiated (on an across-the-board basis for all merit system 
employees, not by separate classes) by the public employees' unions and an agency of the 
executive branch (the only instance where there is executive branch responsibility for judicial 
branch personnel). Grievances follow a regular system of procedural steps and judges cannot 
personally discipline or discharge employees; they must proceed through the merit system. 

Budget requestS' for each county court are submitted to the administrator by each court 
director. The administrator then submits a budget for all the courts to the state legislature as part 
of the governor's executive budget. The administrator is presently encouraging the judiciary and 
directors to develop a set of production standards, which can be used to analyze and justify 
personnel needs. The desired flexibility and realism will not only permit their application to 
different combinations of duties in different counties, but will supply the accountability needed 
for sound budget review. Such standards, it is believed, wi!! attract more support from the 
administrator's office as well as from other key participants in the budg~;tary process. 

Personnel, intake, probation, and detention services are all under the operating supervision 
of a county director selected by the senior judge in each circuit. 

The purposes for the establishment of the family court appear to have been social as well as 
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legal. The motive for combining the juvenile and domestic relations jurisdictions was apparently 
to deal with all such matters conjointly rather than separately. With the assistance of integrated 
records systems on all family members and an integrated staff dealing with the various behavioral 
manifestations of family problems, the objective was to treat the problems of individuals within 
the context of their respective family units. 

Even though family courts themselves operate all the standard services dealt with by this 
study-probation, intl1ke, and secure detention-the judiciary disclaims attempts to manage the 
court services operations, preferring to leave this to the directors. 

Organization of Services to Children in Family Courts 

The Family Court Act of 1965 was designed to provide procedural limits (consistent with 
U.S. Supreme Court decisions since In re Gault) upon decisions and actions based previously 
upon a completely parens patriae philosophy.3 These procedures include, among others, a right to 
counsel, adversary presentation of evidence by opposing counsel under rules of evidence required 
in adult criminal trials, and the right of appeal. Additionally, the court's official intervention was 
to be limited to matters formally filed upon. 

Despite these procedural safeguards, the protective spirit of parens patriae and the 
interventionist ethic of a social court acting in the best interests of the child and the family have 
been maintained in the Family Court Act itself, a substantial revision of which was passed by the 
Hawaii legislature and took effect on June 18, 1980. The act begins: 

Sec. 571-1. Construction and purpose of chapter. This chapter shall be liberally 
construed to the end that children and families whose rights and well-being are 
jeopardized shall be assisted and protected, and secured in those rights through action 
by the courts; that the court may formulate a plan adapted to the requirements of the 
child and his family and the necessary protection of the community, and may utilize all 
state and community resources to the extent possible in its implementation. 

This chapter creates within this State a system of family courts and it shall be a 
policy and purpose of said courts to promote the reconciliation of distressedjuveniles 
with their families. foster the rehabilitation of juveniles in difficulty. render 
appropriate punishment of offenders. and reducejuvenile delinquency. 'the cuurt shall 
conduct all proceedings to the end that no adjudication by the court of the status of any 
child under this chapter shall be deemed a conviction; no such adjudication shall 
impose any civil disa bility ordinarily resulting from conviction; no child shall be found 
guilty or be deemed a criminal. by reason of such adjudication; [and] no child shall be 
charged with crime or be convicted in any court except as otherwise provided in 
[Section 571-22] this chapter.' and all children found responsible for offenses shall 
receive dispositions that provide incentive for reform or deterrence from further 
misconduct. or both. The disposition made of a child or any evidence given in the 
court, shall not operate to disqualify the child in any civil service or military 
application or appointment.4 [Emphasis added.] 

Detention 

Under the law, detention homes may be operated as agencies of the court or the court may 
arrange for temporary care with foster parents or with any institution or agency. Where detention 
is operated as a court agency, the judge is authorized to appoint a director and other detention 
employees. 

The major secure detention facility (Hale Ho'Omalu) is located in downtown Honolulu. 
TJ:;', is operated by the first circuit, but is also avaiiaiJie to other circuits that have no secure 
fa",.: .• ies on their own islands. A smaller facility, the Maui Live-In Center, is also used for secure 
detention within the second circuit. Children brought for detention by police are screened before 
admittance by a probation officer. Formal judicial review takes place within 48 hours and every 
seven days thereafter for so long as a juvenile is detained.s Nonsecure detention facilities are used 
whenever possible. Referrals for other services are made from detention (by intake, probation, or 
detention people) to various diagnostic, counseling, educational, shelter care, and other programs 
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operated by the state Departments of Education, Mental Health, Social Services and Housing 
and various private social agencies. ' 

Intake and Diversion 

. In order to r~move intake activities, including counseling, diversion, and informal 
adjustment, from poltce stations wherever possible, the new code provisions require the court to 
establis~ intake agencies. Provisions specify that When a child is taken into custody, he or she 
must-If not relea~ed to paren~s or other responsible adults-be taken immediately to an intake 
~gen~y, the court Itself, detentIon, 01' shelter. The court is then required to make a p?~liminary 
Inq~l.ry as to the necessity of filing a petition. The decision to file or not file (strictly speaking, the 
deCISIOn .to approve or accept requests to.file) is made by the court itself, not by the police or 
pr~s~cutIng attorney, and the court may decide to approve an informal adjustment in lieu of a 
peh~l?n. If necessary for the child's protection or that of the community, or because the child is 
awaltIn.g transfer. t.o anoth~r jurisdiction, or because of violation of an order of probation or 
prot~chvesup~rvlslon, a chIld may be detained in a secure detention facility. If the child does not 
req.u.lre de~entlon but cann~t return home, the child may be sheltered in a foster home or other 
faclltty. Pnor to accept~nce In detention, an inquiry must be made by a staff member of the facility 
or ~ court officer. The judge, court officer, or staff member may then order release or detention 
subjec~ to fu~~he~ order .. The judge is authorized to order confinement in jail, or in an adult 
detention fa~lltty In counties where'there is no detention facility for children, if the child's conduct 
endangers hiS o.r her own safety or that of others. (This last provision is important to note, given 
the current ~ahonal controversy over confining juveniles in adult facilities.) 
. . .In. deltnquency cases, the issuance of a citation or summons is sufficient to invoke 
jur~s~lchon and the court may dispose of cases without preliminary investigation or filing of 
petition. 

Probation 

. Judges are authori~ed by law to appoint necessary probation officers. Except when waived 
by aJud~e, the code reqUires that a social study and written report be made when a petition is filed 
concernIng any allege~ offense by a child. Where allegations are denied, such studies do not 
generally proceed untIl after adjudication. The studies are to be considered by the jud 
subs~quent to adjudication b.ut prior to disposition. These studies are, as a matter of practic~: 
provld~d by the c~~rt prob~tIon officers, sometimes with the assistance of volunteer case aides. 
ProbatIOn supervISIon services are also provided by court probation officers though volunt 

'd I " ,eer 
cas.e al. es may a s~ assist m supervision. Under the law, courts may appoint volunteer probation 
offI~ers to serve Without pay, but seldom if ever do so, preferring to maintain a paid professional 
staft supplemented by volunteers. 

. On Oahu, the .family court probation staff provides services exclusively on juvenile cases 
while, on the other Islands, probation staff also handles adult cases. 

Other Dispositional Services 

Courts may o:de.r e~amination of children after a petition has been filed and may order 
treatment after adjudicatIOn. Courts have authority to compensate for examination d 
t t t h .. f an rea .men w en ~o prOVISion or ~ayment is otherwise made by law. The presiding judges are 
req~lred to app~l?t necessary sO~lal worke~s a~d may appoint or make arrangements for the 
servlce~ of phYSICians, psyc?ologlsts, psychiatrists, and other professionals; volunteers, both 
profeSSIOnal and nonprofeSSIOnal, provide a wide variety of ancillary services. 

Neglected, abused, or truant children may be placed under protective supervision in th . 
h . h '. elr 

own .omes.or I~ ot. er communIty settmgs. They .nay also be committed to state-approved local 
agencies or institutions, or to private institutions authorized by the courts. Courts are authorized 
~ ~~mpensath·e'lfdor the support of ~uch children where support is not otherwise provided by law. 

e Inquent c I ren may alternatIVely be placed on probation, or be committed to the Hawaii 
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Youth Correctional Facility at Koolau or to local public or private institutions, or be placed in 
foster homes. Institutionalization and aftercare are provided for by a separate statute which 
authorizes the Hawaii Department of Social Services and Housing to establish the Hawaii Youth 
Correctional Facility (Koolau) for children committed thereto by the courts. The director of the 
department has the power to dischaige, parole, or temporarily release committed children. He 
may also parole children into home placement or work apprenticeships. . 

A separate chapter of the Hawaii code provides for a state-level Office of Children and 
Youth, whose functions appear to be largely coordinative and evaluative in nature .rathe~ th~n 
operational. In fact, there is statutory language to the effect that each county Will maintain 
maximum control over the development and administration of children and youth programs 
tailored to meet county needs, while cooperating with and assisting the Office of Children and 

Youth in performing its functions. 

Procedures for Referring and Handling Children in Family Courts 

Police officers are authorized to take and detain children "at the bureau or other suitable 
places for questioning and investigation." They also have authority to rel:ase inv~stigated 
children and to refer children, who come within the provisions of the code, to either fam~ly court 
or to an appropriate social agency. Thejudges of the family courts are required to establish rules 
and standards t~ guide and control the police in the handling of such children, a~t~ough the new 
code revisions specifically grant authority to police departments for providing outreach, 

counseling, release, and follow-up services. .., 
As a matter of practice rather than law, prosecuting attorneys dre Involved In legal screemng 

of petitions to a different extent in the various circuits. Dependihg on circumstances and local 
practice in each county, the prosecuting attorney may ~e ts~ed to hel~ evaluate. or prepare 
petitions by the police, the court intake officer, or even the Judge In cases which ar: seriOUS, le~ally 
problematical, or simply destined for trial. In some circuits, defense counsel IS ~ot provided 
routinelY except in contested cases or those considered extremely serious, although In the largest 
jurisdiction, the first circuit, either private counselor a public defender are a~pointed upo.n 
request, and also appointed in situations where counsel is waived but the court believes ~ounsells 
nonetheless needed. This unstandardized approach to provision of counsel may be considered to 
present some problems from a due process perspective. However, in terms of local attitudes, the 
differing procedure for involving attorneys in not considered to be a problem. 

Special Features of Delinquency-Related Services Delivery 

Experimental Programs 
Through probation departments, family courts of the various circuits have sponsored, on 

an experimental basis, a number of service programs in areas where serious service vacuums were 
seen to exist. When possible, these programs are to be eventually relinquished to other control, 
when and if private or other public agencies with appropriate responsibilities are able to take 
them, a policy which is intended to avoid the stigma of "empire building." 

Early programs included an LEAA-funded family crisis counseling center~ ~s well as one of 
the nation's largest court-oriented volunteer programs. A large number of citizen volunteers 
(approximately 400 in 1977-78) provided about 33,000 hours of services. a~ cas~ aides: clerical 
assistants and other specialists. The program is now managed by the Administrative Office of the 
Courts, ~ith family courts receiving an estimated 70 percent of the services in 1978, and adult 
criminal courts and the administrative office receiving the remainder. 

More recent bmovations include Corbett House, a temporary, nonsecure, live-in facility in 
the first circuit (Honolulu); the Community Service Alternative for Minors, a community-base?, 
work-service program in the fifth circuit (Kauai); and a Professional Foster Parents program In 
the third circuit (Island of Hawaii). These programs are still considered experimental. 
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Community-Based Services Plam.ling 

The judicial leadership of the Family Court of the First Judicial Circuit (Honolulu) has 
initiated a policy of developing services standards in cooperation with the community of social 
service agencies and, apparently, the state legislature. 

A Secure Custody Committee was organized by the family courts in August 1979; it 
submitted its report on March 5, 1980. Members of the committee included a family court judge; 
representatives of the family court probation and detention staffs; representatives of such official 
agencies as mental health, police, and social services; other agencies such as citizen advocate 
groups; various university schools and departments; and others. The committee held meetings, 
exchanged information and views, and heard statements of opinion and recommendation by 
representatives of various private agencies and government departments. After considerable 
debate, the committee issued a number of recommendations on jurisdiction of status offenders 
and proposed changes in family court services, facilities, and procedures; recommendations 
which were taken into consideration by the family courts and the legislature in proposals for new 
court policies and legislation. 6 (It is understood that committees may be formed to deal with other 
areas in the future.) 

Legis/ative Liaison and Leadership 

The family courts of Hawaii seem to be unusually active in liaison with the state legislature, 
which is, in turn, unusually interested in the philosophy as well as the specifics of juvenilejustice. 
The recommendations of the family courts' Secure Custody Committee were promptly 
considered by the legislature, and major recommendations were heavily influential in 1980 
legislative action. Senate Bill No. 1851-80, passed as Act 303 of the Tenth Legislative Session, 
1980. The purpose of the act is to "create and implement a master plan for the juvf!nile justice 
system for the State of Hawaii. ... This plan ... addresses ... the establishment, 
management, and operations of specific departments and agencies involved in thejuvenilejustice 
system." The act revision establishes a Juvenile Justice Interagency Board for purposes of 
planning and coordination. 

Ethic of Socia/Intervention 

The family courts have been outstandingly dedicated to principles of social intervention and 
best interests of the child and family, taking the Family Court Act's statements of intent quite 
seriously. Despite new and harder language referring to deterrence, punishment, and reform ill 
the 1980 amendments to the act's statement of purpose, the new amendments seem, if anything, to 
strengthen the courts' hold upon the reigns of delinquency-related services. 

The legislature seems to share with the family courts a continuing resolve to pursue parens 
patriae principles of intervention in behalf of children and families, despite the recent interest in 
public protection and due process. A Senate Judiciary Committee report on S. 1851-80 
considered the matters of jurisdiction over status offenders and a new juvenile justice master plan 
for the state. In doing so, it directly confronts the public policy question of the basic purposes and 
nature of juvenile courts. The report of this committee, Standing Committee Report No. 440-80, 
deals with fundamental philosophical questions in a manner perhaps remarkable for its incisive 
directness, its willingness to research the question, and its subsequent willingness to take the bull 
by the horns. 

It has been nearly a decade and a half since the conscience of America was shaken 
from its stupor by the United States Supreme Court's decisions in Kent v. United 
States, 384 U.S. 541 (1965) and In re Gault, 387 U.S. I (1967). By those cases each state 
in the union has been compelled to examine not only the subject of constitutional 
safeguards extend~d to mino;s, but also whether the very structure of the juvenile court 
system that originated in this country at the turn of the century in the noble purpose of 
protecting minors from the harsh realities of adult criminal reality, requires 
examination as to its essential bast!s. 

The last few years have been, for the subject of juvenile justice, a time of tumult 
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and confusion. It has engendered genuine and contending forces that chorus opposing 
and varied positions, each supported by thoughtful and comprehensive scholarship. 
This turmoil exists nationwide, and upon your Committee's review, Hawaii has not 
escaped the net of confusion that has so far obstructed unified and cohesive effort 
toward obtaining solutions to most evident problems. 

In designing the statutory reformation of the juvenile justice system, it has 
become apparent to your Committee that focus must be given to a subject matter that 
appears to 'have been studiously avoided in Hawaii. ... What is lacking is the 
establishment of basic policy upon which the necessary solutions may be formulated. 
Policy, however, is the responsibility of the legislature, and we seek, by S. B. No. 1851-
80, to meet their responsibility. 

The specific subject matter that must be resolved involves the family court's 
jurisdiction over status offenders-minors who have committed offenses which would 
not be violations of law if committed by adults, such as truancy and curfew violations. 
As questions of constitutional rights of minors in criminal violation were reviewed in 
cases like In re Gault, supra, further scrutiny of the juvenile court system has raised an 
overriding question. That question is whether minors should be affee.ed in their 
freedom in the least, if as status offenders, their conduct is not considered socially 
offensive but for the fact that it is attended by their status as minors. The view that 
prevailed over the years allows detention-physical restriction in secure facility-of 
status offenders, on the theory of parens patriae whereby the juvenile court exercises its 
rights as ultimate "parent" over the wayward child, ostensibly in the child's best 

interest. 
This is the point of most serious contention in recent debate over the juvenile 

justice system. Your Committee finds it necessary to address this subject matter 
because it is simply impossible to layout the statutory structure for a comprehensive 
juvenile justice system without coming to grips with it .... 

Most recently, the: Secure Custody Committee organized by the family court has 
issued a report indicating that it "believes there is a need for detention as a sanction 
short of incarceration at Hawaii Youth Correctional Facility" but also nrting that 
various committee members hold different views as to whether detention is an 
appropriate sanction for status offenders. 

It is your Committee's conclusion that abolition offamily court jurisdiction over 
status offenders would be at least premature, if not totally unwise. Even if there were 
but one status offender every year for whom the prospect of detention provides the 
essential base for beneficial therapy, that would be sufficient reason for retaining 
family court jurisdiction. 

Juvenile Justice Interagency Board 
The Senate Judiciary Committee endorsed an interagency board to promote, and perhaps 

even coerce, cooperation among agencies in the interest of children and family, and to stimulate 
new legislation and new programs. The committee's report (N 0.440-80) sets this forth in language 
which could be an inspiration to service-oriented juvenile justice people everywhere. 

Juvenile Justice Interagency Board 
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Senate Bill No. 1851-80, S.D. 1, establishes a Juvenile Justice Interagency Board 
to promote the implementation of the juvenile justice master plan. It is the nature of 
government that in its organization, effort is made to compartmentalize functions into 
theoretical and neatly confined areas of operation. However, it is the nature of the 
human animal that his life is lived in its totality, defying schematic differentiation. The 
creation of the interagency body recognizes this fundamental dichotomy. It recognizes 
the need for supreme efforts by every member to subvert his self-interest in order to 
coordinate their separate and essential functions for the general good. Effective 
coordination is the key to success for the juvenile justice system. 

Your Committee is aware of the different philosophical stances that vigorously 
contend, not only with reference to the issue of !ltatus offenders, but in almost every 
problem that constitutes the broad subject of juvenile justice. However, much of the 
cause for confusion is obviated by comprehensive policy directions provided by S.B. 
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1851-80~ S.D. 1. W.it? that acc~mplishment, it is your Committee's expectation that 
!here will be a ml~lmum of IOteragency conflict, and that the members of the 
IOt~ragency boar~ will be able to progress in ,~fficient fashion to plan and integrate 
yane~ an~ creative programs for meeting the needs of juveniles and combatting 
Juvenile crime. 

. We ~ou.ld r~mind each member ofthe interagency board that the commitment to 
~he Juvemle Justice ~aster plan must be total. There can be no jurisdictional 
Jealousness, nor passlOg of the buck in internecine back biting. Each agency must 
expect to exert efforts beyond its traditional jurisdictional boundaries. 

With the. ,expe~ted coordination of efforts, your Committee hopes that the 
se~arate ag~ncles will also achieve beneficial transformation of their traditional 
at.htudes. With regard t.o. th~ poli~e, we hope that it will involve them in closer affinity 
~Ith ~~e local cOI?m~mtles 10 which they serve. The fact that the police is necessarily 
Identlfle~ as soclet~ s source or coercive protection against wrongdoers does not 
exclude It~ ro!e as fnend to those In need of guidance. We envision that expanded effort 
by t~e pohce In fol!ow-up of minors they have released to their families, will help them 
reahze t~~ potential of beneficial services they may avail the families of the local 
communities .... 

Your Com?1ittee is deeply con~erned that lack of parentul skills appear to attend 
so m~ch of the Interpersonal conflicts that breed juvenile problems. We direct the 
supenntenden~ of education, wi.th th~ aid of the rest of the members ofthe interagency 
board, t~ ~evlse progra~s which will reach out to, and be conducted in, the k: .. al 
com.n:tumhes af~er workmg houl's, which will avail appropriate guidance and help to 
fam;hes to .obtaln n~eded parental skills and expand their ability to help their children 
realize their potential. 

It is your <?om~ittee's view that our schools should not be merely places where 
parents send their children. They should, rather, be facilities upon which familial aid 
and co~munal pride coincide their respective focus. We think that the department of 
educatl?~ has a far greater responsibility for society's juvenile problems than it has 
been wllhng to assume to date .... 

In structuring this master plan, your Committee gave serious consideration to 
~hat .appea~s to be ~n obvious and logical reorganization of present functions in 
Juve.nlle Justlce-.t.hat IS, to place social welfare functions in the department of social 
serVices ~nd hOUSing a?d to confine the family court's function to adjudication. We 
have. deCided to st~y With the present system of intensive family court involvement to 
continue the work I.t has alrea?y undertaken, and because present turmoil is focused in 
great pa~t on legal.lnterpre~atlons and implementation of judicially initiated concerns 
for the nghts of minors. It IS our .thought that at the present time, the disruption that 
would attend the transfer offunctlOns would not be conducive to orderly facilitation of 
~he concepts sought to be implemented by S.B. 1851-80, S.D. I. However, we do not 
mtcn.d to preempt a th~ughtfully conceived plan for such transfer of functions, 
pro~lded that the same ~11l be preceded by exhaustive investigation and debate over its 
ment and ~he f~r~ula~lOil: of a gradual and orderly plan of implementation .... 

The Juvemle ~ustl~e Interagency board's function in the juvenile justice master 
p!an as co~~eptuah2',e.d In S.B. 1851-80, S.D. I, is to provide coordination that will 
pierce tr~dltlOnal Rotl?nS of governmental boundaries. It is expected to provide the 
leadership and planmng for the creation of imaginative programs for Hawaii's 
troubled. youngsters and their. families, so that the youngsters may find their 
approp.nat~ emergen~e as c?nfld~nt a~d. pr~d~ctive citizens. FiI.lally, i~ is your 
Com.mlttee s expectatl.on that Ifthejuvenllejustlce Interagency board IS effective, it wi)\ 
proYlde t.he ne~essa~y I.mp~tu~ to further improve Hawaii's laws. We would consider it 
a failure IfthejuvemleJushce mteragency board failed to produce annually throughout 
the 1980's substantial legislative proposals. 

EV ALUA TION OF THE HAWAII JUVENILE JUSTICE SYSTEM 

Results and Conclusions of Opinion Survey 

This study evaluates the: Hawaii family court system in terms of the perceptions of key 
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informants: judges, prosecuting and defense attorneys, court services administrators, social 
services administrators and providers from both public and private sectors, police officials, 
legislative leaders, and the press. These key informants were asked about problems in the areas of 
services apequacy, fairness, and due process. Opinions were also gathered concerning funding and 
administrative considerations, preferences for judicial operation or judicial monitoring of 
services, and the desirability of judicial participation in intake, delinquency prevention programs, 
and social reform. 

Opinions of policymakers surveyed on these issues may be characterized as follows. 
( I) The weight of opinion favors the view that intake, probation, and detention are best 

located within the judicial branch. 
• The majority opinion is that the present funding base of detention, intake, and probation 

services results in the largest potential appropriation from the state legislature. Being within the 
judiciary budget, the court services fundi,ng request carries the prestige and influence of the 
judicial branch. A number of persons interviewed believed that it also avoids problems of 
organizational priority which might occur if funding for court services were included in the larger 
budget of the state\: executive branch or in the budgets of umbrella bureaucracies within the 
executive branch. The general feeling was that when confronted with the demands of a pluralistic 
society, state lawmakers tend to cut social services in the executive budget, but they are less likely 
to do so if such services are a part of the judiciary budg<!t. (What would be a substantial burden on 
county finances is a very nianageable part of the state budget: the entire 1978 judicial budget in 
Ha waii amo:..nted to $14.5 million (1.64 percent of the state's general fund of $883.8 million.) 

• Val'ious specific criticisms have be~n leveled at existing court system operations. 
However, there is little opinion favoring the idea that executive branch management of services 
would result in a social services staff which would be better qualified, less political, or more 
responsive to the community. With only a few reservations, the judiciary is seen as the most 
appropriate location for qualified and responsive staff. 

This appears partly due to the Hawaii ju~iciary's use of state merit system standards and 
procedures for judicial employees. In Hawaii, the legislature appropriates the personnel funds 
and authorizes the number of staff positions allowed for the judicial branch. With the agreement 
of key judicial and executive agency heads in both state and county governments, the director of 
the Administrative Office of the Courts establishes the appropriate Pfl,Y range, classification, and 
job specification. Salary raises are collectively negotiated between an agency of the executive 
branch and the public employees' unions. A judicial "hands off' posture in personnel matters has 
also contributed to a view that the current staffis professionally qualified for their positions; the 
judiciary being unable to discipline or discharge staff except through merit system procedures to 
which all staff have recourse. Professional independeTlce of the staff, at all levels, is facilitated by 
these merit system protections, administered through the office of the administrative director of 
the courts. Additional insulation from the pre~sures of an employer-employee relationship 
between staff and judiciary is provided by the fact that the administrative director is responsible 
only to the chief justice, 110t to the local judiciary; and by the fact that the county directors must 
work directly with the administrator in such matters as budgets and personnel actions. 

(2) Tte responses of family courts to emerging concepts of due process are generally 
rega.~ded as adequate and successful. 

• Exce;pt for public defenders, persons interviewed reported in most cases that due process 
standards of eviden(,'e, proof, and judicial cognizance consistent with Gault and subsequent U.S. 
Supreme Court decisions have been duly instituted. Although the parens patriae concepts of child 
protection and social intervention inherent in the Family Court Act have been successfully 
pl\~served, their application has, under the new rules of procedure, evidence, and proof, been 
limited by the court (and its service arm) to formally handled matters. However, prosecutors 
wanted more intake control to protect youth rights. 

• A largely successful attempt has been made to avoid conflict of interest and due process 
problems associated with judicial employment of services staff by maintaining the staffs 
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professional and administrative independence (This hao. been done d 't't tt h . d' . I . ~ espl e I S a ac ment to the 
JU I~I~ branch?f government.) The state merit system has been adopted and there has been a 
tradition established of maintaining an independent and stabl . ff' f' . . e servICes sta , unmfluenced 
pro ~s~lOna~ dls~retlOn, and nonpolitical administration, all under the strong leadership of an 
admlmstratIve director of the courts who is responsible only to th h' f' t' f h court. e c Ie JUS Ice 0 t e supreme 

• There is a general opinion that the philosophy of family courts has in the last decade 
so, ~hanged to beco.me. ~ore p~rmissive of antisocial behavior and more'dedicated to pare~~ 
patnae concepts of JudiCial lemency and action in behalf of the h'ld Th' . t d . t ' II c I. IS IS rue esplte the 
cour s gener~ y ack?~wledged iu;plementation of due process procedures consistent with Gault 
At the.same tll"?e, Opll1lOnS regardmg the desirability of perceived leniency were sharply divided' 

!her~ IS s~me concern that due process sometimes results in the denial of help to childre~ 
~hO are.In ~ee~ of It whenjurisdiction is procedurally denied or when intervention is delayed until 
a ter adJudICatIOn. Equally salient is the view that dangerous juveniles may avoid punish t 
because of the legal restrictions. upon evidence and pretrial procedures. However, intervie:::s 
who could be regarded as both ~Iberal~ and conservatives generally regard the traditional lack of 
?ue process unde~ parens patrIae philosophy as a justifiable quid pro quo for advancing the 
Interests of the child the family 0 th bl' H ... . . ' , r e pu IC. awau IS, at heart, a parens patriae state with 
strong tradltlO~al values concerning authority, the family, and individual responsibility of both 
parents and children. 

b d (3) Opin~on regar~ing the adequacy of probation, intake, and detention services, and 
u gets. was '!'.'x,ed. Desplt~ proble.ms which may exist, there was, among respondents, no severe 

or genelal cr~tIcl~',l1 of ser~lce quahty and no widely expressed concern about service quantity in 
terms of avaIlablhty, staffIng, or work loads. 

Courts h~v: exercis.ed a conscious restraint in budget requests, and respondents generally 
had ~n appreCiatIOn for ItS desirability. The newness of the family court system the d . t 
restrIct new treatment activities to experimental "seed" prog t ' eSlre. 0 

d' ,..... rams, presen controversies 
surroun .I?g the courts diSpOSItion m senSitive cases, and recent problems involving individual 
per~o.nahtles hav: all been cited ~s. reas?ns for not seeking substantial burlgetal'Y increases. In 
additIOn: t~e Office Of. the AdmInistrative Director of the Courts is not prepared to approve 
su~sta.ntlaIIncrements In budget requests for services until services staff develop a consensus on 
objectives and work standards which can command general support and survive the tests of the 
budget process. 

(4) Role of the courts. Judicial monitoring of programs not administered by family court 
:-vas n~t s.ee~ ~s an ad.ministrative issue. Most respondents were preoccupied with problem: 
~nvolvmg mdlVldual at:ltu?es and personalities among the judiciary, and they saw this as the basic 
Issue rather than momtorIng procedure. 

(5) In terms of t~.e structu~e and purposes envisioned by the Family Court Act, thefamil 
court system of HawaII has ach,eved considerable success. lY 

• T.he juveni.le an? d.o~estic relations courts have been reorganized and integrated, as 
Plann:d, mto a umtary JudiCial agency with jurisdictional and service foci upon the family. 
. ?ver the past 15 years, there has been frequent (if not universal or continuous) judicial 
~nterest ~n ~he I~test concepts in social services programming, in the continuation of an 
Intervell.tlOmst philosophy, and in attempting to provide services cOllsistent with these concepts 
Court dl~ectors h~ve also assumed a leading role in this initiative as have other members ofth~ 
com.mumty of pnvat~ and p~bli~ agencies providing social services to persons involved with 
~amlly courts .. The ethiC of socla.1 mterventio? in behalf of the child and family has been reflected 
In the establIshment of experImental beginnings of service programs (when not available 
elsewhere) under the umbrella of court services. 

f .• There, is nl,) ~pin~on supporting the idea that the "judicial democracy" feature of the 
amlly c.ourts or~a~l~atlon. h~s had any administrative impact upon court services. The 

prerogative of the JudiCiary, sittIng en banc, to propose rules of procedure has reportedly not been 
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significantly utilized to establish standards and guidelines for pr'obation, intake, or detention 
services. However, recent activity in the first circuit to establish policy and legislative guidelines by 
cooperation and liaison among family courts, other public and private delinquency-related 
agencies, and the state legislature may fill this gap. 

• There was no significant sentiment for extending the present social programs of the 
courts into social reform or into additional programs of delinquency prevention. Informal intake 
screening was generally defined as the courts' most legitimate area of preventive activity. The 
concept of the court as an activist leader of social reform received no support. 

Contemporary Problems and the Question of Structure 

At the time of the survey, the family courts of Hawaii found themselves confronted with a 
crisis in community confidence, a crisis of a magnitude sufficient to present some potential danger 
to the future independence, funding level, and administrative integration of the courts and their 
service arms. Judicial dispositions in serious cases, such as several notorious gang-rapes, were 
perceived as unduly lenient and, in the context of Hawaii's multiracial populations, had 
occasionally been interpreted as racist. In 1979, a large and vocal segment of the community 
marched upon judicial and gubernatorial offices in protest, deluged the three branches of 
government with personal complaints, and agitated for action by the legislature. This agitation 
has resulted in.legislative consideration ofthe structure, function, and philosophy offamily courts 
at hearings held early in 1980. The press responded with a remarkably thorough and balanced 
investigative series which was based, in part, upon computer analysis of a large sample of cases. At 
the same time, there was substantial press criticism of alleged program ineffectiveness, 
inappropriate agency referrals, and failure to cope with "hard-core" repeat offenders. 

The State Law Enforcement Planning Agency (SLEPA) also targeted criticisms at failure to 
cope with repeat offenders and at other, more minor procedural matters such as the circumstances 
under which probation cases are closed. SLEPA was also concerned about alleged keeping of 
children for unduly long periods of time (pending placement and for other reasons) in the 
detention home. Finally, there was resentment among "outside" agency staff, frequently on a 
personal level, of what was generally perceived as an excessive use of judicia I authority on the part 
of some individual judges. This resentment, plus general public concern over dispositions in 
serious cases, created what appeared to be a widespread climate of public criticism specific to 
Hawaii family courts. 

A consequence of this was significant legislative sentiment for reviewing and, perhaps, 
amending the organization of family court services. Family courts were seen as having "too much 
power" and a possible step in the direction of remedying this perceived problem would be 
breaking up the courts' social services structure and concomitantly reducing their budget. 
However, the legislature did not undertake to do this; on the contrary, it passed legislation 
solidifying the jurisdiction of family courts, a significant step in view of the current climate. 

The results of this study's survey of key informants suggest that the problems alleged by the 
press, the public, and SLEPA are not attributable to faults in the structure of the family court 
system as an organizational entity. Rather, they appear to be due to at least the following factors. 

• The newness of thejamily court as an organization. The 12-year life of the family court in 
Hawaii is not long in the history of an organization, particularly in the judiciary. Organizations 
develop procedural structures in response to needs, and family courts have not, until recently, 
been confronted with the need to take advantage of the policymaking opportunities afforded by 
its organizational structures. There is a widely perceived need for replacing current judicial, 
administrative, and staff discretion with decision making guidelines consistent with accepted 
public policy. Guidelines for judicial dispositions, probation case load management, intake 
screening, detention decisions, treatment recommendations, and other similar procedures could 
be promulgated by the chief justice as rules of court, upon recommendation of the board of 
judges, all authorized by the Family Court Act. 

This is a unique opportunity for judicial self-government. It is an opportunity which would 
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not be present if the family courts' social services were located in the executive branch of 
government. It is also a power which may conceivably be preempted by the legislature ifnot used 
by the judiciary. 

• Past limitations on judicial accountability. Judicial accountability was formerly present 
in statutory authority for judges to be removed by the supreme court, a remedy never used and a 
remedy inherently dangerous to the maintenance of a properly independent judiciary. However, 
in 1979, the Judicial Selection Commission failed to include the names of two sitting district 
judges in its recommendations for judicial reappointment. This procedure may increase future 
judicial accountability and prevent a substantial part of the family courts' public relations 
problems from recurring. (In the short term, however, such action is unsettling.) 

• Limitations on employee accountability. While merit system protections do tend to 
minimize due process and conflict of interest problems arising out of staff-judiciary relationships, 
there may be some concommitant costs in terms of employee "entrenchment." Public reactions to 
certain decisions and alleged actions by probation and detention workers may be expected to be 
unfavorable when things do not change. 

• Tire multiple mandate offamily courts. The courts are required to act as social agencies in 
behalf of the interests of the child and as judicial agencies acting in behalf of the law and the 
public. The interests of the child, of the family, and of the public are not always viewed as 
consistent in anyone case by an one observer. Cases in which the inconsistency is perceived to be 
extreme may inevitably result in charges of abuse of discretion, particularly in cases where the 
family courts' earnest attempts to implerrlent professional concepts of "best practice" clash with 
the community's concepts of its own needs for "public protection." It may well be that the 
unfettered professional discretion of the 1960s and 1970s may require reconsideration in the light 
of the changing social realities of the 1980s. 

• Tire traditiol/al, undifferentiated functions of probation staff. Probation staff often 
performs as both social service workers and agents of social control. Differentiating staff and 
programs aimed at helping the unsophisticated, more amenable offender from those aimed at 
controlling the sophisticated, hardened, and often older repeat offender could disentangle these 
functions and provide a potential for program evaluation and budgetary review in a more 
objective and purposeful manner. 

• Needfor furtlrer researclr. If the social function of ajustice system goes beyond individual 
justice to the maintenance of public faith in the inherent justice of society itself toward all its 
citizens, then the recent condition of public confidence in Hawaii family courts would seem to 
present the courts with their greatest weakness and, at the same time, with an outstanding 
opportunity for progress. Judges were, at the time of this writing, making a serious effort to 
stimulate review of the system and to establish needed procedural and decisional guidelines. This 
was being done through interagency committees and through the Senate Judiciary Committee. 
The already substantial accomplishments of these committees might usefully be facilitated by 
outside technical assitance. Additionally, a public opinion survey might more accurately pinpoint 
areas of public concern which family courts could systematically address in order to restore public 
confidence in the courts and its effect upon Hawaiian society. 

As noted above. these perceived problems and suggested solutions are not intrinsic to the 
basic structure, internal or external, of the Hawaii family court. From the point of view of 
structural design, Hawaii's court of juvenile jurisdiction enjoys an admirable situation which, 
because of the numerous positives summarized in the preceding subsection, might merit serious 
consideration as a model for the nation in respect to several major elements of the system. 

Footnotes 

I. The 1980 amendment of the Family Court Act provides for judicial waiver of juveniles, 
age 16 or over, to criminal court on felony charges. Factors to be considered in the decision to 
waive include seriousness of the alleged offense; wether it was aggressive, violent. pr~meditaterl, 
or willful; whether there was personal injury; whether codefendants are also to be waived; the 
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sophistication and maturity of the juvenile, his previous record, and history; and prospects for 
adequate public protection as well as rehabilitation. 

2. This has already been utilized. In 1979, two sittingjudges in Honolulu were not included 
in the list of recommended candidates. 

3. Because statehood and its attendant constitutional conventions have occurred so 
recently, Hawaii has operated under legal procedures that are consistent with current trends in the 
field. 

4. Section 571-1, Hawaii Revised Statutes. 
5. If detained in an adult facility, as authorized by the code in counties where there is no 

secure detention facility for children, a child cannot be held more than 12 hours without judicial 
order. 

6. In essence, these recommendations were: (1) all members of the committee agreed that 
court jurisdiction over status offenders could not be ended at this time; (2) the Family Court Act 
should be amended to clarify the standards for detention; (3) detention at Hale Ho'Omalu should 
be available as a postadjudication sanction for some ofthe children within the court'sjurisdiction; 
(4) there is a need for more services to families to aid in maintaining children in their own homes; 
(5) there is a desperate need for increased placement resources for minors in need of temporary 
and permanent shelter; (6) the present secure facility, Hale Ho'Omalu, should be renovated to 
change its emphasis and to provide needed additional services; (7) there is a need for segregation 
of minors detained by degree of sophistication to avoid providing an education in delinquency; (8) 
the emphasis should be on working with the family as a unit; (9) family courts should require the 
participation of families in court hearings and treatment of the child; (10) parenting is a learned 
skill and family courts should conduct counseling sessions and classes for parents; (11) efforts of 
family courts to involve families in treatment should utilize coercion only when informal 
persuasion fails; (12) immediate measures in calendaring by family courts could reduce the 
number of children detained; (13) family courts should designate certain skilled probation officers 
as crisis intervention counselors; (14) family courts should develop a roster of professional 
community resources available to assist court personnel in family treatment; and (15) the use of 
volunteers should be expanded and emphasized to assist the courts in performing their functions. 
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NEVADA CASE STUDY 

Members of the Academy for Contemporary Problems' MlJJIT staff visited Nevada for an 
on-site case study from November 26-30, 1979. Interviews were conducted in the state's largest 
city (Las Vegas), a medium-sized county (Washoe County, major city Reno), a smaller county 
representative of the rest of the state (Pershing), as well as meetings with important respondents 
from the state capital (Carson City). In addition, we attended a session of Nevada's Legislative 
Commission Subcommittee for the Study of Alternatives for Organization and Financing of 
Judicial Services Involving Juveniles. 
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INTRODUCTION TO THE COMMUNITY 

Since 1960 Nevada has had the most rapid rate of increase in popUlation of all states. Yet, its 
1977 population of 633,000 made it only the 46th most populous state, and its 5.8 people per 
square mile is the fourth lowest in the nation. Roughly, 80 percent of this population is 
concentrated in the six cities in the state with over 10,000 population, with much of its 110,540 
square miles (seventh largest state in geographical area) left to the wide-open spaces. The steep 
slopes and dryness of this land has severely limited population of both modern and aboriginal 
peoples. Much of it consists of alkali sinks or arid stretches of sagebrush and creosote bush. Many 
of the high plateau areas are excellent for grazing, and the state is rich in minerals, including gold, 
silver, lead, iron ore, zinc, and mercury. 

The ruggedness of the land, along with its appropriateness for cattle ranching and mining, 
has helped to perpetuate the frontier ethos of the inhabitants. Except for several Spanish 
explorers in the 1770s, the first Europeans were fur traders who entered the area in the 1820s 
searching for beaver pelts. Beginning in the 1840s, many wagon trains crossed Nevada on their 
way to California, especially during and after the gold rush of 1849. The United States finally took 
control of the area from Mexico in the Mexican-American War. Almost all of what is now 
Nevada was a part of the Mormon-dominated Utah Territory established by the federal 
government in 18:·0. The discovery of gold in 1859 brought many non-Mormons into the area and 
introduced the period of rough and raucous boom towns described by Mark Twain in Roughing 
It. President Lincoln rushed the territory into statehood as the 36th state in the Union in 1864 in 
order to obtain more votes for the Thirteenth Amendment. 

A close identification with this past remains today despite the many changes the state has 
since gone through. Mining and the cattle and sheep industries serve as links to that past. The 
state's economy is still vulnerable to mining depressions and fluctuations in the market prices of 
minerals. Despite the state's mineral wealth, however, the manufacturing sector provides only a 
small percentage of statewide employment. What does exist is principally the manufacture of 
stone, clay, and glass products; chemicals; food products; lumber; electrical machinery; and 
fabricated metals. Cattle and sheep raising has emerged as an important industry in the state, 
amounting to a $101 million business in 1977. The remainder of the agricultural sector is weak 
(47th ranked state in 1977 total farm output), consisting largely of hay and alfalfa grown for the 
cattle. A considerable proportion of the state's foodstuffs are imported. 

A third economic area with links to the wild west past is legalized gambling. This sector of 
the economy has grown rapidly since 1931, and along with this growth has developed a booming 
tourist industry. Tourism and gambling largely account for the markedly atypical41A percent the 
services sector comprises of all the state's nonagricultural employment (the national average is 
18.7 percent). 

This economic configuration has benefited the residents of the state quite well. Their 1977 
per capita income of $7,988 was the fourth highest in the country (the national average was 
$7,019). Further, in 1975, the 7 percent of families below the poverty level was lower than the 
national percentage of 9; only 15 states had a lower percentage of poverty-level families. 

Nevada's popUlation is largely Caucasian. Its 6 percent black popUlation (1975) is 
concentratl!d in the Las Vegas area. Yet, even there, the black percentage of the population 
declined from 15 to 11.5 percent between 1960 and 1970. The other significant minority groups are 
Spanish-surnamed Americans and American Indians, although both groups together comprise 
only about I percent of the popUlation. Educationally, the residents of Nevada are a bit above the 
national average in percentage of high school graduates (75.7 vs. 66.6). 

However, despite the high levels of income and education, the state also suffers from high 
crime rates. Nevada's 1978 index of composite violent crime was 780.8, exceeded only by New 
York's index of 841. Nevada's 1978 incidence of child abuse per million (67) is also one of the 
highest rates in the country. 

Nevada is divided into 16 counties, plus its capital in Carson City (population 24,928, fifth 
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la:gest in the state) .. Las Ve,gas (popUlation 154,000) is the largest city and the only one in the state 
With a 1978 populatIon of over 100,000. The state's legislature is divided into a 20-member senate 
(four-year terms) and a 40-member assembly (two-year terms). The governor is elected to a four
year term. 

. ~n an im~ortant se~se there are really four "Nevadas." Las Vegas has experienced a very 
rapid Increase In popUlatIon since 1960, particularly in the metropo1i.tan area around the city 
proper. Its famous "Strip" of hotels and gambling casinos attracts tourists from all over the world. 
It is a c~ty ~f bright lights, fast life, high property values, and a kind of westernized 
~osmo~ohtamsm. ~he types and scale of its problems, as well as its responses to them, is becoming 
Increasl~gly more hke w~at is found in other large cities in the country. Reno, too, is experiencing 
populatIOn growth. and IS al~o ~ell known for glitte~ and glamour. However, the community 
se~ms to be strugghng to maintain the scale of operatIOns and identity of a small town. Carson 
City, although relatively small (about 25,000 people), has its own distinctive character due to the 
fact t?at it ~s the st~te c~pital. Finally, there is the rest of the state. Despite the ever-present slot 
machmes, hfe here IS onented to cattle ranching and mining, This is the Nevada of smal1 towns 
slower life style, and a romantic identification with cowboys and the west. It is here that th~ 
frontier ethos lives the strongest. 

. . This. is not to say that the rest of the state (Reno, Carson City, and Las Vegas) does not 
Identify With the ol~ west as well. This is a land of strongly independent people to whom local 
control over governmental affairs is an article of faith. Currently this view is gaining its most 
:ocused exp~ession in the so-called "sagebrush rebellion." Though it stands for a broad range of 
I~teres~s falhng under the general heading of opposition to "big government," it is especially 
aimed In Nevada at opening up the approximately 85 percent ofthe state's land now under federal 
jurisdiction. This is, to many residents of the state, the immediate and real manifestation of a 
distant Washington, D.C., bureaucracy which is out of touch with the local citizens a 
bureaucracy which is evermore throwing "senseless" impediments in the way of those individ~al 
citizens. Even state officials seem to be seen in only a slightly better light. 

INTRODUCTION TO THE JUVENILE JUSTICE SYSTEM 

Court Organization 

. I~ ~evada, distri~t courts are courts of general jurisdiction. They have original jurisdiction 
In all CIVil c~ses of :ql~lty and law, probate, juveniles, adults in relation to juveniles, mentally ill 
p~r~~ns, anO ~ll ~nmmal cases not otherwise provided for by law. Juvenile courts operate as 
diVISIOns ?f dlst~lct ~ourts. There are eight district courts for Nevada's 17 counties, including 
Carson City which IS technically not a county. Three counties-Clark (Las Vegas), Washoe 
(Re~o), and Carson City-have single county courts which administer delinquency-related 
services as part of court operations. While the remaining five courts serve multicounty districts, 
each county is responsible for furnishing its own court services. 

Although there is more than one judge assigned to each district court, onejudge is assigned 
to hear all juvenile cases within the district.· In Washoe county this assignment has been 
formalized as a two-year term which the sevenjudges serve on a rotation basis. Washoe and Ciark 
counties also utilize juvenile referees who hear cases and hold detention hearings. In these two 
districts, the juvenile judge general1y reviews the referees' decrees and hears appeals. The state 
supreme court is the court of last resort in Nevada. 

Juvenile divisions of district courts were established by the Juvenile Court Act of 1909. This 
legislation was a direct response to the wave of social reform that established the first juvenile 
court in 1899. This was at the time a new approach to juvenile crime, one founded on the intention 
of ~reating child~en differently and separately from adults, and encompassing the parens patriae 
philosophy. UntIl the latter part of the 1800s, the children in Nevada had few recognized legal 
rights. However, they could be tried and sentenced as aduHs. The 1909 law changed this, althou-h 
it did cast a rather inclusive net in its definition of delinquency, e.g., even the smoking of cigaret!s 
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in any public place by someone under 18 years of age constituted a delinquent act. The same was 
true for any child who frequented pool halls, any place where any gaming device ~a~ opera.te~, or 
any saloon where intoxicating liquors were sold. The law also had a. catcha.ll pro~lSlon d.e~mmg a 
delinquent as any child who "is incorrigible, or knowingly aSSOCiates With thieves, VICIOUS 01' 

immoral persons" or "is growing up in idleness or crime." . 
Thes!! provisions of the 1909 law are not at all unusual compared to the laws foundmg 

juvenile courts in other states. Indeed, the Nevada law was an amalgamation of many of those 
earlier laws. However the Nevada law anticipated many modern issues and procedures being , . . 
currently debated in the field of juvenile justice. It provided for b~il for children t~ken mto 
custody, permitted trial by a jury of six to 12 persons, and permltt~d. re~resentatlon ~y an 
attorney. Further, it required what was in essence the "least restnctlve placement m an 

environment suitable for the child. 
The 1909 Juvenile Court Law was revamped in 1949 and has been amended several times 

since then. Bail and trial by jury are no longer existent, but the doctrines of "least restrictive" 
placement (state reformatories being only a last resort) and dispositions being in the "best 
interests of the child" are still enunciated. Similarly, the same basic options and procedures are 

being used today. 

Organization of Services to Children in Juvenile Courts 
Nevada' is an exceptionally clean example of the traditional model of judicial 

administration of juvenile justice services. The guiding principle has been the parens patriae 
philosophy, e.g., the court as final or ultimate parent, with traditional emphasis on the judge as an 
understanding parent. Until recently, it also included ~n ass~mption that status. o~fenses,.such ~s 
truancy, are precursors of involvement in more senous cnmes. Judges adnumstered J.uvemle 
service programs to ensure that various types of intervention were pursued as effectIVely as 
possible, traditionally, through the courts' probation departments. . 

It is also traditional in that the funding for juvenile court services comes almost entlrely 
from county general funds. Funding of local courts by local county government wa~ ins.tituted as a 
means of maintaining local control over the district court system. One exception IS the state 
Juvenile Probation Subsidy. Funded for $629,000 in 1978, the objective of the subsidy is to 
improve community~based treatment programs and pro~ation se.rvi~es for juvenile ~ffender~. 
This subsidy constitutes a larger proportion of the probation fundmg m smaller counties than It 

does in the larger ones. 
Just as juvenile courts have remained historically consistent in their philosophy, options, 

and procedures, so they have with the organization and location of services. There have not been 
any significant service transfers since the courts' inception. The most notable has been.the 1978 
transfer of the protective service program from the state Division of Welfare to the juvemle courts 
with the county governments contracting to pass through Title XX money for the program. 

The present system is the product of a gradual evolution of the traditional judicial 
administration of services affected by statutorial changes and the quantitative growth in the sizes 
of staffs and in the number of service alternatives offered. In part, the growth has been a response 
to the increased case load that has accon1panied recent dramatic increases in population and in 
juvenile crime. However, the amount and type of growth has been particularly affected by the 
ability of the local county's commissioners to fUl1:d the services. 

The differential abi:ity to fund services is. nowhere more pronounced than in the area of 
juvenile detention. Carson City, Clark, and Washoe Counties operate their own detention 
centers. In Clark County it is the Department of Detention, a division of the Office of Juvenile 
Court Services which manages the facility. In Carson City and Washoe Counties, this is the 
responsibility ;f the detention division of the probation department. The Washoe County facility 
occasionally receives juveniles from two California counties which have no detention homes of 

their own. 
The only other secure juvenile detention facilities in the state are the two facilities operated 
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by the Youth Services DivHon of the Nevada Department of Human Resources (DHR). One of 
these facilities is for males, the other for females. The 14 rural counties must either use local jails or 
transport juveniles requiring secure detention to one of the facilities listed above. 

Probation officers in Nevada perform both the intake and probation functions, although in 
the larger counties there may be some specialization of the respective roles. The intake function 
consists primarily of making a preliminary inquiry in order to reach a recommendation as to 
whether 61' :not a delinquency petition should be filed. The probation function involves the 
providing of a predisposition report to the court. However, probation departments may also 
operate a range of ancillary delinquency~related services. This includes family counseling, drug 
and alcohol treatment programs, and psychological and psychiatric diagnostic services. The 
range of services provided varies with the county's ability and willingness to fund them. 

The most elaborate and the most expensive example of what can be done under this system 
is. in Cla.rk County. Twelve perce.nt of the county's general funds are spent onjuvenile services, the 
highest m the state. further, unlike the pervasive antipathy to acceoting outside aid found in the 
remainder of the state, the tendency in Clark County has been to ~ggressively pursue sources of 
financial assistance which might improve juvenile services. All ofthejt..venile court services as well 
as related nonjudicial ones (e.g., foster care) are centralized in its Juvenile Court Services Center, 
where a director of court services coordinates the delivery of the largest array of juvenile services 
in the state. 

In Washoe County (Reno) the intake, probation, and detention services are organized 
under the Probation Department. It does not, however, administer the full range of other social 
services as is done in Clark County. A similar, though smaller~scale, organizational pattern exists 
in Carson City. 

Beyond these three counties, however, the picture changes considerably. Typically, I to 2 
percent of the respective county's general funds are spent on juvenile services, though the 
probation subsidy provides additional help as described above. Nevertheless, funding is not 
available for ancillary services, resulting in a dependence largely on the services provided by 
DHR. 

Most commonly in these counties, one~ or two~person probation departments, some 
working part~time, handle all aspects of the intake and probation services, even including (in some 
count~es) the power to actually make arrests of juveniles. The arrest powers are determined by the 
counties and may vary from county to county within a single district court's jurisdiction. These 
districts are composed of two or three counties, each county having its own administrative 
structure for these services and funded largely by the respective county's general funds. The result 
is that the judges in these rural districts have responsibility for administering two or three separate 
and distinct organizational structures of juvenile services. 

Nevada's juvenile court judges are in all cases ultimately responsible for the administration 
of the juvenile court services. However, the involvement by the judges in their operation varies 
around the state. The judge is most removed from the operations in Clark County. Here, the 
judge's influence is t.hrough the organizational levels of the director of juvenile court services and 
on to the departmental director of intake/probation and of detention. In Washoe County 
organizational directives go through the director of probation who oversees all juvenile cour; 
services. 

These two counties have two other structures which separate the judges from the services. 
The first is the use of juvenile referees already referred to. The second was legislation, repealed this 
year, aimed specifically for these two counties which enabled them to t:stablish county citizen 
advisory boards. Commonly referred to as" Probation Committees," their role was to be involved 
in screening and recommending applicants for hire and in the development of personnel policies. 
An employee, if fired, could appeal to this committee. -

The judges in the rum I counties art: much IUutt: intimately involved in the administration of 
juvenile court services. This includes the hiring and firing of probatton officers as well as 
negotiating with the county commissioners over the salaries for the prona'tion officers. This more 
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intimate administrative involvement adds significance to their having responsibility for two or 
three separate service structures in their district. 

Procedures for Referring and Handling Children in Juvenile Courts 

In Nevada, a youth's first contact with the juvenile justice system usually is being picked up 
by the police or, in some counties (e.g., Pershing) by probation officers. The police or probation 
officers, sometimes in consultation, then do the initial intake screening. 

A preliminary inquiry is made with the goal of achieving a decision that is in "the best 
inter'cst of the child and/or the public." '!'ne less serious misdemeanor cases (e.g., first offense 
curfews) may be diverted at this point. In other cases, the probation officer conducting the inquiry 
recommends whether a delinquency petition should be filed or not. It is important to note, 
however, that only district attorneys can file a petition. If a child is in detention and the district 
attorney does not approve the filing of a petition, the child must be released immediately. All 
felony cases must go to district attorneys, even if the probation department recommends 
diversion. Any felony can be accompanied by a district attorney's motion for certification to adult 
court and the decision of the district attorney on filing this motion is not appealable. The 
remaining cases (misdemeanors not diverted at intake and felonies not sent to adult court) are sent 
to a district attorney's office to determine whether formal charges are to be filed or the case 
diverted at that stage. This decision is usually made after consultation with the probation officers 
and, sometimes, the police. 

All decisions to detain a child must be reviewed by a judge or a juvenile referee within 72 
hours, although any requests by the child for a review within the first 24 hours or the first court 
day must be honored. All detentions must thereafter be reviewed each week by ajudge or referee. 
Children have a right to appeal the detention under habeas corpus, but this rarely, if ever, 
happens. Least restrictive placements are considered in cases oflesser offenses, when the cllild is 
not a runaway risk and when the child is not a threat to himself or the community. Generally, 
mUltiple repeaters and juveniles involved in felony-type cases are held in secure detention. 

All youths charged with delinquent acts are encouraged to have attorneys present at intake, 
detention, and adjudicatory hearings, although the attorney's presence is not statutorily 
mandated at the first two. However, the statutes do decree that the judgesl referees are not to see 
any presentence reports (social histories, etc.) prior to adjudication. In postadjudicatory 
discussions regarding proper referrals, the district attorneys and probation officers tend to rely 
quite heavily on the judges' familiarity with the services network. This is particularly true in the 
rural counties. 

There are two basic adjustment procedures. In the "consent" procedure, if the child commits 
no other offenses for a six-month period, the original charge is dismissed. The child's family, as 
well as the probation department and district attorney's office, must agree on this procedure. The 
"deferred status" procedure is very similar except that it also needs the approval of the juvenile 
court judge or juvenile master. In either case, if a child is unsuccessful in passing the six-month 
period and the district attorney decides to proceed with the case, the child's original admission in 
order to gain diversion is not admissible in court. All probation violations proceedings are 
initially filed by probation officers. If the child denies these charges, there must be a hearing before 
a neutral party-usually a referee or chief probation officer. Two things can then happen. If the 
violation is considered to be a new offense, the case must go to the district attorney for filing. If it is 
considered to be a technical violation, the neutral party hearing the matter makes the decision on 
whether it is to be referred to the district attorney. 

Special Features of Delinquency-Related Services Delivery 

Although the focus of the study is on the traditional court services ofintake, probation, and 
detention, brief mention must be made of nonjudicial services because questions concerning them 
have arisen in connection with current inquiries about juvenile court services within the state. This 
connection is brought a bout by Chapter 62 of the Nevada Revised Statutes which gives juvenile 

146 

i 
,[ 

II 
II 
'I 

;1 
" 
" 

II 
Ij 

il 
Ij 
~, 
Ij 
~ ,J 

I 
I It 

I 
I 
I 
I 

t 

r , \ 
\I 

lJ 

-----------------,.-

courts a broad range of jurisdiction; including: 
(I) Neglected or abandoned children. 
(2) Children in need of supervision. 
(3) Minors who have committed delinquent acts. 
(4) Responsibility for the mentally retarded. 
(5) Responsibility for traffic offenders. 
Most services for these categories of children are associated with the Department of Human 

Resources. Its Youth Services Division has responsibility for the operation of both of the state's 
training centers and both of its children's homes, forjuvenile parole within the state, and for child 
care services. Its primary function is to place children received from the courts into the state 
facilities. 

The statutes allow for the observation, treatment, or diagnosis of children committed to 
Nevada training centers. Juvenile courts shall order each child who is to be committed to take a 
medical examination before entering a training center, and committed youth may also be 
provided with medical, surgical, or dental service. These services are paid for by the Department 
of Human Resources. 

Quarterly reports are to be written and compiled by the superintendent of the Juvenile 
Correctional Institutions. Program and assignment monitoring is to be done on each child 
committed by a court every three months. The parole of juveniles committed to a state institution 
is at the pleasure of the superintendent and his or her staff. 

The Youth Services Division also administers the state's youth subsidy programs, the 
probation subsidy being the primary one. The department's Division of Mental Hygiene and 
Mental Retardation is responsible for group homes and the in-patient and out-patient care at the 
state's mental health clinics and at the state facilities which handle juveniles. The department's 
Rehabilitation Division administers no programs but does have a rather ambiguous role of 
supporting many of the services provided by the state and the counties. 

The state Welfare Department is also involved in the administration of the various fund~., 
including Title XX monies, and the licensing of facilities for neglected children. Furthermore. in 
II of the state's 17 counties, they handle all but the state's foster hom'! placements for juve~ile 
parole. 

The connection withjuvenile court services is twofold. First, at least three different agencies 
(county welfare, state welfare, and the court's probation department) may operate foster care 
services within anyone county, and the agencies involved vary from county to county. This has led 
to charges that the present overall organization of services is fragmented and overlapping, and 
needs to be reanalyzed. The second area involves mental health. The Division of Mental Hygiene 
and Mental Retardation has not been adequately funded to provide an adequate number and 
types of mental health services for juveniles. One reported result has been parents conspiring with 
attorneys and probation officers to file complaints against emotionally disturbed youths so that 
they might get the court to order mental health services which the child might not be able to 
otherwise receive. I This type of situation has served as the basis of reported demands by the judges 
that they must be involved in services because the state agencies are doingan inadequate job; and 
reported charges from the county commissioners that the state is not carrying its fair share of.the 
financial burden for juvenile services. 

EVALUATION OF THE NEVADA JUVENILE JUSTICE SYSTEM 

Results and Conclusions of Opinion Survey 

Opinions of policymakers surveyed on these issues may be characterized as follows. 
(1) There is strong and generally widespread support for the current court administration 

of juvenile justice services. 
• There is little criticism of the location of the juvenile court services, except for county 

commissioners in the larger coutIiiei; which constituted the most unified and outspoken group 
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opposing that location. Although concerns were expressed over the sepa~atio~ of pOWers issue 
and the courts use of their mandamus powers to "bully" more funding, It was generally 
acknowledged to be the classic controversy between thejudges and county commissioners. At the 
same time, it was an attack on the state's propensity for austerity. The !udges felt ~hey m~st 
provide services in areas where the state is seen as doing a demonstrably ll1adequate Job, whIle 
county commissioners felt that the state was not carrying a fair share of the financial bu.rden. 

• In the rural countb~, perceptions of court-operated services proceeded from It dIfferent 
set of assumptions. They result primarily from the difficulty rural county .o~ficials face in ~u.n~ing 
what few services they have, although the criticism is less focused and untfled than t~e c:lttclsms 
from the county commissioners in the large counties. It is the judici~1 offi.dals, ~ne dlstnct cou:t 
judge in particular, who favor a state-administered and state-funded J uventle servIces syste~. fhls 
would relieve them both of the responsibility to administer n1uitij1ie systems and of continually 
struggling with the county commissioners over funding allocations. . .. 

The county commissioners in the rural counties generally supported the current JudIcIal 
administration of juvenile services. However, should a change of I?cation o.ccur, they .to.o wo~ld 
prefer a state-funded system. They clearly had no desire to be more tnvolved tn the admlntstratton 
of these services, as their more urban counterparts propose. . 

• However this controversy over funding has not yet produced strong general senttment 
for the removal 'of the services from judicial administration. The majority of respo~dents 
expressed support for the current judicial administ~at~on of inta~e: probation, and det~~tton: In 
many cases this was because of a rather frank admISSIon that thIS IS what they are famlhar wIth. 
Other points frequently emphasized included: (a) judicial administration limits bureaucracY.n:ore 
than the executive branch would, (b) judicial administration makes for more effIcIent 
administration of these services, and (c) executive branch services would become.too politicized. 

• The effect of court administration on the quantity of services, the quahty of the staffs, 
responsiveness to the local community, and operational budgets dr~w a mixed re~ponse .. Very.few 
saw their desired locati.m being superior across all four categones, most feehng theIr desIred 
location would be superior on only one or two of these dimensions. Views generally split over 
whether each of these dimenl;ions are better under court administration or there would be no 
difference if they were under executive branch administration, although a minority thought they 
would be better off under executive branch administration. 

(2) The Nevada system was viewed as adequately protecting due process rights. It was 
generally felt that the increased involvement of the district attorneys in the decision on whether to 
file a petition had much improved the safeguarding of these rights.. . 

• This procedure was seen as limiting the possibility of abuse by probat.lOn. personnel whIle 
at the same time avoiding the possibility of judges pressuring those officers to fIle or not to file. 
Other points raised included: (a) the judges being statutorily restricted from seeing social histo:y 
reports, etc., untU after adjudication, and (b) the greater involvement of .defe~se attorneys In 

juvenile cases. The general tone of the comments in Nevada was that there IS no tnherent reason 
why a court-administered system cannot provide adequate due process s.afeguards. . 

• The granting of arrest powers to probation officers by some countIes was not beheved ~o 
be an inherent abridgement of these rights. However, concern was expressed that the basIc 
philosophy of the juvenile court is becoming more concern~d ";ith due process.p~ocedura.lism, a 
development opposed by a majority of respondents. The maJonty thought that It IS becoming too 
legally formalized in the efforts to protect due process and defendants' r~ghts .. T~ese.efforts, such 
as adversary proceedings, were seen as: (a) slowing down the process ofJuvemleJusttce and, thus, 
hurting children by delaying their getting needed services; (b) teaching children to "beat the 
system" through technicalities and plea bargaining; and (c) enabling many ch.ildr.en who ne~d help 
in remaining outside the best system of child care in the state. The general feehng IS that a po:nt ?as 
been reached where whatever gains are made in the interests of children by a further formahzatton 
of juvenile proceedings, for whatever reason, will be more than offset by losses to current practices 
of serving the needs of children. 
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• There were other interesting responses regarding the parens patriae philosophy. To the 
question of whether the traditional philosophy of parens patriae is consistent with the due process 
requirements of the law, the responses Were grouped, more than on any other questions, 
according to the respondent's occupational position. All of ti Judges and all of the law 
enforcement personnel saw them as being consistent, While all of t.he district attorneys and all bllt 
one of the court services personnel thought them not to be consist(.nt. From their responses, it was 
apparent that the more this was viewed as an abstract issue in tht: theory of law and the less it was 
viewed as a problem of practical procedural mechanics, the more HKe;:/y they were to be viewed as 
being consistent. 

(3) Generally high levels of satisfaction were expressed with the intake, probation, and 
detention services as they exM in the different counties. 

• The most criti'C'ism of these services came from the small counties, although general 
satisfaction was expresstld even there. The critici~m from the rural areas concerned the already
mentioned lack of alternative programs associated with these services; at intake there are simply 
not enough alternative diversion programs available to be appropriately matched with the needs 
of individual children. Needed probation programs specil1cally mentioned included 
psychological counseling services, alcohol and drug abuse program!;, and prof:ssional family 
counseling programs. At detention, the problem of limited sepa r'lte facilities has forced an almost 
eitherf or situation of foster or group homes versus state tr!i.,tling facilit:es (reformatories). 

A similar desire for more alternative serviGe programs was expressed in the two larger 
counties, though the satisfaction levels there were generally higher. For these, the greatest 
expression of need was for a facility for abando!i,~u and neglected youths in Washoe County. 
There wa& also a minority in this county that obJ(~c\ed to the placing of children in need of 
supervision (CHINS) in the same facility with delinquents. 

• A final area of dissatisfaction with the present system, and one we have found in other 
states, came from the law enforcement officers. They are the first point of contact for the youth 
with the juvenile justice system and, hence, are inextricably a part of the intake network, Current 
Nevada law allows some overlap in the diversion role of officers and court staff. Law enforcement 
officers in some parts of the s(ate would like there to be greater definition and formalization of 
their role within the intake process. 

(4) Opinion in Nevada strongly supported the court playing a role in reforming social 
conditions but split on whether it should be involved in delinque1lcy prevention. 

• On the one hand, the majority saw juvenile courts as an institution with great exposure 
and credibility within the local community and witi. ,!." best experience with, and information on, 
local delinquency. Therefore, the courts were felt to be, at least potentially, the most effective 
agency for reforming social conditions associated with delinquency. This reforming role was 
generally interpreted as informing the general community about what is needed in thnt 
community, and educating the children about the courts, the services available, and their legal 
responsibilities. The courts were felt to have the responsibility to be engaged in those educational 
and leadership activities by virtue of their special position in the community as the leading agency 
dealing with juvenile delinquency. 

• On the other hand, there was opposition to "activist" courts !;"'olved in delinquency 
prevention programs. This opposition split into two groups. First were t(W~ .; who felt that there is 
not enough knowledge about the causes of delinqu€ ncy or that it is impossible to prevent or 
reform it in any case. The second group argued that it is not the responsibility of juvenile courts to 
engage in these matters and that such ar,tivity-despite present statutory authorization-would 
be an unwarrp,nted intervention into the life ofthe community. It should be pointed out that this is 
not a separation of powers argument but rather one coming from the spirit of the previously 
mentioned "sagebrush rebellion," a distrust of the involvement of any governmental agency in the 
daily affll,irs of individual citizens. 

From the responses, it appears that the respondents took the question on reforming social 
condition ifi a much more VagUe sense-as if to say "if the court already e:>.ists and it is so visible, it 
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should playa contributory role." The question on prevention seems to have conjured up images of 
new agencies and programs and shades of government bureaucracy, which made some 
respondents uneasy about this' role for the courts. This sentiment may explain the stronger 
support for fhe court in reforming social conditions than for its preventing delinquency. 

• There was overwhelming support for judicial monitoring of juvenile services ordered by, 
but not administered by, the courts. This was seen primarily as an extension of the traditional 
judicial role and is not surprising, given the strong support for judicial administration of services 
and a parens patriae orientation. More specifically, it was generally felt that the judiciary has the 
responsibility to assure that court-ordered services are delivered. However, the respondents split 
over whether this should involve receiving reports on individual cases or the monitoring of the 
entire agency. One respondent did support the judges setting policy guidelines for the programs 
involved, and another proposed the creation of coordinating joint conferences or the 
establishment of a designated agency to carry out the monitoring function. 

(5) The Nevada juvenile ju;;tice system has successfully maintained its dual emphases on 
rehabilitative care a· -1 local control. 

e The Nevada juvenile court services system was created so that emphasis could be placed 
on rehabilitative care, funded brthe local county budget in order to maintain local control. The 
system has certainly succeeded in the latter goal. The services continue to be controlled locally due 
to the district court structure and county government funding. As portrayed in the previous 
section, the services found in the various counties do reflect the resource base and general 
character of those counties. 

• The former orientation of juvenile rehabilitation towards the juvenile has continued to be 
strongly supported. Indeed, the more general parens patriae philosophy was consistently the 
dominant position taken in responses to our questions. 

• One may argue that the great disparity in services programs available in the various 
counties is an inh'. rent contradiction with a concern for rehabilitative care. Obviously, the limited 
options available in the smaller counties makes finding appropriate car~ difficult. For example, 
the absence of nearby psychological counseling services in Pershing County greatly limits the 
referrals that the district court judge can make. However, some argue, especially those in the 
It'.rger counties, that if they are dissatisfied, they themselves need to increase what seems to be 
generally a small percentage of county general funds being spent on juvenile court services. 

• The implicati(dl is that the court administration of services per se is not always as 
important to th~ quantity and quality of services available locally as are the factors of judicial 
leadership and local proclivity to fund services. Within the traditional structure, as found in 
Nevada, it is possible both to Luve a wealth of high-quality services, as in Clark County, and to 
have a seeming dearth of services, as in some of the smaller counties. 

Contemporary Problems and the Question of Structure 

The public in Nevada does want to lower the crime rate, and it does not want too large a tax 
burden. How the public feels about parens patriae philosophy is not really clear. 

The desire for lower taxes may hold much consequence for future organization of these 
services. In the fall of 1980, Nevada voters will vote on State Question 6, Nevada's version of 
Proposition 13. If passed, it would make the funding factor more important than it already is in 
shaping the organization of services. It would probably hit hardest the already limited resources in 
the small counties, although county commissioners statewide are concerned about its impact. 
Also, passage would probably increase the demands for reorganization of services. Indications 
are that the small counties might ask for state-funded and state-delivered services, and one district 
judge (from a rural district) already feels that this is desirable. There was some testimony at the 
1979 hearings of the Subcommittee for the Organization of Juvenile Services favoring 
regionalized detention services in the rural areas. From the testimony it appears that even the 
county commissioners from Clark COllnty might support this proposal. 

It is also apparent from testimony at those hearings that defenders of court-administered 
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services wi.ll offer e~onomic r~tio?ales in support of maintaining the current system. One 
argument IS that thiS system IS simply more economically efficient than executive branch 
administration. A second is that due to the geography, regionalized services would necessarily be 
far away from many of the clients.2 

If Question 6 fails, there does not seem to be any other factor within the state that will result 
in a reorganization of these services. It is clear that in Nevada it is believed that the courts should 
operate these ju~enile servic~s .. ':'- possible compromise: however, might be to shift all or a greater 
part of the fundll1g responslblltty to state-level agenCies While retaining judicial administrative 

,responsibility. Such an arrangement might rectify the services imbalance in the rural counties and 
would be better received within the state than a move toward executive branch services aimed at 
the same result. Of course, this might create the potential for judicial-state conflicts similar to 
those presently encountered with the county commissioners.3 

There were calls in the testimony before the Subcommittee for the Organization of Juvenile 
Services for research concerning the relative economic benefits of judicial branch administration 
of these services. Such pragmatic research would probably be of use for other states as well. 
. . From a pu~lic policy standpoint, interesting questions about the relationship between 
I~m~v d rli'~\Jurces In _th~ ~~aller counties and the legal process could be raised. For example, Do 
ltmlted treatment faclittles affect the dispositions or sentences ordered? Are due process 
safegua.rds applied differently in the various parts of the state? Similar questions could be asked at 
~he .nahonal level and would have considerable value in evaluating the processes of juvenile 
Justice .. 

Footnotes 

1. Nevada State Journal, September 9-13, 1979. A series of five articles. 
2 .. The t~stimony at the hearings closely paralleled the findings of our study, the major 

a.ntagomsts bell1~.the count~ commissioners and the defenders of judicial branch services. At the 
tI.me o~ the wntll1g of thiS report, the subcommittee was still collecting information and 
VleWpOll1ts and had not yet advanced any legislative proposals. 

3. In November 1980, Question 6 was defeated. 
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NEW YORK CASE STUDY 

Members of the Academy for Contemporary Problems' MIJJIT staff visited New York for 
an on-site case study from November 12-16, 1979. Interviews were conducted in the state's largest 
city (New York City), a smaller industrial city (Buffalo), the state capital (Albany), a small county 
of particular interest (Rensselaer), and one: of three counties experimenting with state-supplied 
services (Warren). 
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INTRODUCTION TO THE COMMUNITY 

New York is the second most populated (17,748,000) and certainly one of the more 
diversified states in the Union. Its 49,576 square miles range from the Atlantic coast and Hudson 
River valley in the east, to the heavily wooded Adirondack Mountains in the west, to the Catskill 
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Mountains in the south. The wooded and fertile interior has supported significant populations 
since first being entered by the Algonquins and the tribes of the Iroquois confederation. During 
the seventeenth century, French settlers from Canada migrated south into the interior area while 
the Dutch were settling in the Hudson River Valley. The Dutch settlement of New Amsterdam in 
the extreme southeastern tip ofthe state has since grown into New York City, the country's largest 
city, the financial capital of the world, and the traditional port of entry for millions of immigrants. 
Its economic and social position has resulted in an exceptional ethnic diversity within the state, 
particularly in the New York City area. The percentage of black population, the I~rgest single 
minority, is roughly the same as the national average. 

Though particularly notable for its financial sector, the following table indicates how 
diversified the state's economy is. 

Percentage of Nonagricultural Employment 

Percent Manu- Trans- Con-
employed Jactur- Whole- Govern- Ser- porta- struc-

in ing sale ment vices tion Finance lion 

New york ......... 21.4 20.9 18.5 21.7 6.2 8.5 2.8 
U.S ............... 23.8 22.3 18.3 18.7 5.6 5.3 4.7 

It is one of the chief manufacturing states, producing a broad range of products which 
include wearing apparel, food products, machinery, chemicals, paper, electrical equipment, and 
transportation equipment. New York City is particularly noted for its printing and publishing, 
mass communications, advertising, and entertainment industries. These industries, together with 
its positions as largest city and financial center, have made the city a major force in shaping the 
culture and lifestyles of the entire country. In particular, the urban problems of New York City 
have placed the state in the forefront of developments in. many areas of public policy. Efforts to 
deal with these problems through social service programs and public employment programs 
contribute to the somewhat large percentage of employment in the services industries. 

The agricultural sector is also strong. Along with Washington, New York leads the nation in 
apple production. It ranks third in milk production and it has become notable for its production 
of wine and champagne. The farmers are also an important political sector, forming the backbone 
of the conservative "upstate" region which often clashes with the politically liberal "downstate" 
New York City metropolitan area. 

This deep-seated dichotomy is the major feature of the state's political landscape. The 
political strams which characte:rize this situation are in part the result of a sharp divergence of 
needs and funding base between the small rural communities and a city which is generally viewed 
as being the extreme example of the modern urban area (in both its positive and negative aspects). 
But these political strains also reflect a conflict between traditional Yankee norms, values, and 
lifestyles, and the fast-paced cosmopolitan ambience of the city, a city which seems to accept 
almost any life style. 

Although great wealth is being generated within this state, there are wide economical 
disparities and there is great contrast between affluence and poverty. On the one hand, the state's 
1977 per capita income of $7,537 was the twelfth highest in the country. On the other hand, its 
unemployment rate is generally higher than the national average, and the average hourly wage for 
"blue collar" workers, although above the national average, lags behind that found in the north 
central states. The generally high cost of living is creating financial strain for many who are 
employed. The great divergence of income levels and productive modes have combined with the 
already-mentioned urban-rural and ethnic contrasts to result in a state with an incredible collage 
of political interest groups. 

Social and economic factors have also resulted in a state with a high crime index. Its 
composite violent crime index (per 100,000 popUlation) for 1978 was 841, highest in the United 
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States. This is nearly double the 423.5 index for the neighboring and somewhat similar state, New 
Jersey, and also far above the 486.9 rate for the entire United States. 

There are 57 counties and one city-county consolidation (New York City), the latter of 
which is composed of the counties (boroughs) of Bronx, Kings, New York, Queens, and 
Richmond. New York State's bicameral legislature is composed of a 60-member senate and a 150-
member assembly, all of whom serve two-year terms. Its governor serves a four-year term. From a 
public policy' standpoint, the state's tremendous diversity of needs, resources, and idealogies 
<;reate great problems in the development and implementation of service programs. 

INTRODUCTION TO THE .WVENILE JUSTICE SYSTEM 

Court Organization 

Primary jurisdiction over juvenile matters resides in family courts. However, this basic 
principle is complicated by the organization of the state's court system and its statutes regarding 
jurisdiction. The age of majority for criminal prosecution in New York is 16. This means that 16-
and 17-year-olds are adults and cannot be charged in family court as delinquents. In addition, 13-, 
14-, and 15-year-olds who are charged with anyone of a list of serious felonies must be tried in 
criminal court although, under certain conditions, the youth can be "returned" to family court. 
This latter practice is generally referred to as the "reverse waiver" or "waiver-back" provision. 

A family court is established in each of the state's 57 counties and the five borough courts in 
New York City. Established in 1962, this was the first family court structure in the nation. In 1977 
it became a unified state court system in order to achieve a more efficient court system, 
particularly through what was hoped would be a more equitable allotment of judges and resources 
throughout the state. Besides primary jurisdiction over juvenile matters, the Family Court Act 
grants family courts exclusive jurisdiction over cases of abuse and neglect, and the Social Services 
Law (Section 384-6) grants it jurisdiction over termination of parental rights. Family co' .. ;,ts and 
criminal courts have concurrent jurisdiction over "family offenses," i.e., disorderly conduct 
among family members. 

In counties with smaller populations, the county court judge also acts as the family court 
judge. The supreme court is the highest county court of originaljurisdiction, serving as both a trial 
court and an intermediate appellate court.1 Although the statutes grant family courts "exclusive 
original jurisdiction" over juvenile matters, the state supreme court has a constitutionally 
guaranteed concurrent jurisdiction over any matter within a family court's jurisdiction. 

The major limitation on the "exclusive original jurisdiction" by family courts is the already
mentioned excluded offense provisions. With some exceptions, juvenile jurisdiction includes all 
cases involving children who were unde!' the age of 16 years at the time of the commission of the 
alleged offense.2 This bill lowered the age of criminal responsibility to 14 for first or second degree 
kidnapping, first or sel:ond degree arson, manslaughter, rape, sodomy, and robbery, and to age 13 
for second degree murder. Those juveniles charged with these offenses are placed directly into the 
criminal court system. 

These provisions were :dtended to result in a significantly lesser case load in family courts 
than there would be otherwise. Its enactment was a response of the New York legislature to the 
perceived increasing seriousness of juvenile crime and to the inability of the family courts, 
particularly in New York City, to deal with it. 3 lt is possible for such cases to be referred back to 
family court-the "reverse waiver"-although 1979 amendments limited the circumstances under 
which criminal courts can remove these cases to family courts. 

Those youth remaining in the jurisdiction of family court are basically divided between 
those alleged to be delinquent and those labeled "persons in need of supervision" (PINS). Again, 
the jurisdiction includes those between 7 and 16 years of age. The PINS category refers to those 
charged with such status offenses as truancy and other noncriminal acts. They are to be detained 
separately from delinquents and must be released after the hearing for determination of 
jurisdiction (whereas alleged delinquents may in some cases be detained). 
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Organization of Services to Children in Family Courts 

The juvenil~ services network in New York is perhaps the most complicated in the country. 
In part, this is a result of the size and diversity within the state. Two more direct causes are, 
however, the singular position of the five-borough New YQfl\. City in the state's policy formation 
and the state's decades of experimentation with intergove::~'"m<!ntal relations. 

New York is an example of "alternative" organi7.atioi'l of juvenile justice services (intake, 
probation, and detention). Generally, these services are the responsibility of local county 
government. There are exceptions, however, which contribute to the complexity of the services 
network noted above. 

The greatest complexity is in detention services. New York law requires every county to 
provide or assure the availability of detention services, although the statute does not mandate that 
the detention provided be secure. However, in order to maintain a secure facility, the county must 
also operate nonsecure facilities as well. Five counties outside of New York City (Erie, Monroe, 
Nassau, Onandaga, and Westchester) provide both secure and nonsecure detention services. In 
New York City, secure and nonsecure services are provided for the five boroughs through the 
Juvenile Justice Agency, a department of city government, loc,ated in the Office of the Mayor. 
However, the remaining 52 counties provide only nonsecure detention services, such as shelter 
care and group homes. 

In most counties, the agency selected by county government to provide the detention 
services offered is the local department of social services. One county (Westchester) is in the 
process of contracting with a private agency for detention services. Further, in New York City the 
Juvenile Justice Agency can provide placements directly or may contract with other public or 
private agencies for detention services. 

The absence of secure detention services in the majority of the counties has resulted in a 
number of problems. Local jails and lock-ups may be used for 16- and 17-year-olds due to their 
being adults under New York's age of jurisdiction statutes. However, 13-, 14-, and 15-year-olds 
tried as adults under New York's juvenile offender law must be detained in juvenile facilities. To 
alleviate the problems caused by the limited possibilities for secure detention, a plan has been 
devised whereby most of the five county facilities serve as regional secure detention facilities. In 
addition, the state Division for Youth (DFY) operates a regional detention facility near 
Poughkeepsie. Nevertheless, there are counties where the nearest secure juvenile detention center 
is 200 miles away, resulting in nonsecure detention being ordered for cases that would otherwise 
probably receive secure detention. 

State law authorizes DFY to be responsible for supervising and inspecting juvenile 
detention facilities (secure and nonsecure) and for reimbursing the counties for 50 percent of the 
detention costs. DFY also operates two training schools and the Bronx state program for 
disturbed/ aggressive juvenile delinquents. 

Juvenile intake and probation services throughout the state are operated by executive 
agencies. Although the Family Court Act provides that the courts "shall have a probation 
service," it is executive law which requires each county and New York City to provide a probation 
agency. This agency is to provide pre-petition intake anel adjustment, predisposition investigation 
and report, and postdispositional supervision pending final disposition in a child protection 
proceeding. Executive law also establishes a state probation commission with a director of 
probation who exercises general supervision over the administration of probation in the state. He 
is also responsible for adopting regulations for probation officers and may make investigations of 
local probation departments. In 54 counties intake and probation are county services. Both 
services are provided through county probation departments, consisting of one or more officers. 
It is not clear that there is much functional differentiation between these two service roles in the 
smaller counties. In New York City, intake and probation services are supplied to each ofthe five 
family courts by the Juvenile Justice Agency. Here the functional differentiation between intake 
and probation is clearly made. 
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In Montgomery, Fulton, and Warren Counties, intake and probation are provided on an 
experimental basis by DFY. Along with the shift of administrative responsibility has gone a shift 
of funding responsibility to DFY in these counties, a particularly significant feature given the 
difficulty of funding these services in rural counties nationwide. Although designated as an 
experiment in the local delivery of state services, the practice has existed for many years and 
appears to be a stable part of the overall pattern of services deli~ery. . . 

Other dispositional services sometimes operated by probatIOn departments, especially In 
district court-administered services deli very systems, are provided by a variety of other public and 

private agencies. ., 
One oJ the primary ways the New York system creates greater Independence for serVIces 

personnel from the judges is by ending the employer-employee relationship between them. In 
most of the state the ability to hire and fire and to set pay scales resides in the county legislature 
(county governrr:ent). For intake and probation, this is exercised through the chief probation 
officer; for detention, it is through the director of the department of social services. In New York 
City, the Juvenile Justice Agency handles employment. Finally, in the three "experimental" 
counties, DFY has the responsibility for hiring and paying probation officers. 

The involvement of the state's director of probation, mentioned above, in setting probation 
policy guidelines further removes influence from thejudges over the services personnel. Indeed, in 
New York the judges' responsibilities are limited to "judicial" functions and do not include the 
administration of any services programs. 

Procedures for Referring 2nd Handling Children in Family Courts 

Upon taking custody, a peace officer must release a PINS or a child alleged to be delinquent 
to the parents, or else take the child to the court or to a designated juvenile ?~te,ntion ~a~ility. Any 
facility receiving such a child must notify the parents and the court. The faclltty s administrator or 
the court probation services are authorized to release the child pending the filing of a petition. If 
not so released, the court must hold a hearing and make a preliminary determination of 
jurisdiction. After hearing, the court must order release of alleged PINS but may detain alleged 
delinquents in certain circumstances for up to three days for adjudication and \0 days for 
disposition (Section 728 of the Family Court Act). The use of secure detention rather than 
nonsecure is to be based on a determination that the youth probably will not appear by the date of 
adjournment or will commit further crime prior to the adjournment date. . 

Approval of a petition in delinquency by the corporation counselor county attorney IS 

required for fili'ng. If not approved within 30 days of submission to the corporation counselor 
county attorney, it is deemed approved. County attorneys (corporation counsel in New York 
City) represent the interests of the state in civil matters, including family court hearings. Their 
involvement in family courts is very different from. the [unction of the district attorney in adult 
courts. Although proceedings in family courts are adversary in nature, the courts and county 
attorneys are generally more interested in achieving an equitable solution in each case. Thus, 
county attorneys sometimes seem to view themselves as "friends of the court" or as impartially 
assisting in the delivery of necessary services, rather than strictly prosecuting cases. In keeping 
with the philosophy of family courts, county attorneys act in a more informal manner with less 
demarcation of roles among prosecutor, law guardian, and probation staff. 

While the county attorney's office is usually separate from the office of the state district 
attorney, the Juvenile Justice Reform Act of 1976 permitted a contract between the two offices 
that would allow the temporary assignment of district attorneys to county attorneys. This is for 
the purpose of presenting the petition in juvenile delinquency proceedings when a designated 
felony act has been aileged. District attorneys also represent the state injuvenile offender cases in 
adult courts and generally continue to represent the state in family courts if the case is removed to 
family courts. 

Section 241 of the Family Court Act provides that "minors who are the subject of family 
court proceedings must be represented by counsel of their own choosing or by law guardian" to 
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prote.ct their interests and t~ help them express their wishes to the court. The act requires 
appointments of a law guardian where independent legal representation is not available. 

I n New York, legal aid so<"ieties frequently act as law guardians in their counties. I n smaller 
counties, appointed counsels may serve as law guardians. In either case, most juveniles are 
represented in family court hearing by law guardians. They n:present juvenile delinquents in 
county, criminal, and supreme court. 

Upon or after a fact-finding hearing, the court is authorized to order an "adjournment in 
contemplation of dismissal" for a stated period with a view to ultimate dismissal "in furtherance of 
justice," and upon such terms and conditions as the rules of court define. The rules require the 
judge to impose at least one of 15 terms listed in the rules. 

After a petition of delinquency or PINS is filed, the court has the discretion to detain to 
ensure court appearance or for "preventive detention." At this point, the court is also authorized 
to order medical, psychiatric, or psychological examinations of any person within its jurisdiction. 
Treatment may be provided if needed. Following adjudication of a "designated felony act," the 
court may order a restrictive placement with the Divison for Youth, which carries a mandatory 
period of confinement in a secure facility and a mandatory period of custody with the division. 
. Disposition alternatives available to courts for delinquents and PINS include: suspend 
Judgment and order restitution or public services at court discretion; place on probation; release 
under supervision; and place with the commissioner of social services or the Division for Youth. 
In placing a child with a state agency, the court may direct the agency to place the child with 
another authorized agency. In the absence of this direction, th,: court must authorize the state 
agency to place the child in other facilities. If a court places a delinquent who has committed a 
felony with the Division for Youth, the court may order that the child be confined in a residential 
facility for a minimum period up to six months. Otherwise, reiease is set by the director of the 
facility. 

Special Features of Delinquency-Related Services Delivery 

The Division for Youth has emerged as an agency of particular importance. From its 
inception as the State Youth Commission in 1945, this agency has experienced a continuous 
growth and an expansion of responsibility. Re-created as the Division for Youth in 1960 the state 
training schools were transferred to it in 197 \. ' 

Presently, it encompasses three basic service responsibilities: (1) stimulating recreation, 
youth development, and delinquency prevention efforts at the local level; (2) providing state 
reimbursement for expenses incurred by counties for detention and for residential care in 
voluntary agencies for family court wards; and (3) directly operating or contracting for 
rehabilitative services programs for a variety of youth. 

Yet, these do not fully indicate the role orthe division throughout the state. A presentation 
of its goals and objectives contains the following statement: "the Division [has] evolved a 
conception of its mission as the lead state agency responsible for development of a single statewide 
system .of services for court-involved youth that contributes to the prevention of delinquency, the 
protectIOn of the community, and the rehabilitation of youth."4 

One reason the state legislature established the division was to correct what was perceived to 
be a fragmentation of services within the state. However, the role of "lead agency" has partially 
changed from stimulating and coordinating county-run services to a role in setting policy. For 
example, in a 1972 and 1980 audit of DFY, the Legislative Commission on Expenditure Review 
observed that DFY had not taken a leadership role but had merely responded to local definitions 
and objectives with regard to delinquency prevention. Further, the commission felt that DFY had 
not accomplished revising and employing a system of evaluation that would offer direction to the 
legislature in continuing or changing the pmgrams. Thus, in order to fulfill demands being placed 
on it to meet the needs of the legislature, the division's responsibilities have steadily grown and 
have modified themselves to meet the emergent requirements of a state-level coordinative 
function and other administrative respons.ibilities. 
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EVALUA TION OF THE NEW YORK JUVENILE JUSTICE SYSTEM 

R ults and Conclusions of Opinion Survey . k 
es (I) . The majority of respondents favored executive branch administration of the mta e, 

probation, and detention services. . the se aration of powers doctrine, the courts should 
• They generally argued that (a) u?del d P f theJ'udges the services personnel can 

. . (b) with the mdepen ence rom, . I 
not operate these serVices, or f t' branch administration was fair y 

. . ' h' k Support or execu Ive , 
be more objective In t ~Ir wor. , u ort was strongest in the experimental counties, 
consistent across occupational categ.ones, S p~ R r f from the financial burden and higher 
where state services are most prommently ~se. e Ie However in counties with complete 

. ' 'd d the pnmary reasons, , 
quality of serVICe bemg provi e ~ere t for further assumption of services by DFY. 
county services, there was no sentlmen h thought that it makes no difference who 

• There were a number of respondents fW dO. , particular-are more important in 
. b ther factors- un mg m f 

operates the services ecause 0 . . Al judge did argue strongly for a return 0 
determining the quality and quantity ofse:vl~e~. so, one 

, . . to the JudiCial branch. . 
detention and diagnostic serVices . l' d h bilitative care for juveniles is stIli generally 

(2) Parens patriae conce~~ for specla J%e re" ~h' philosophy was leen as having been 

P'Ported although the tradItIOnal statement 0 IS 
ru , .~ 

subordinated to a concern for due process rr
g
" pts are or could be consistent with due 

• It was generally felt that parens ?at,naed.cdoncter I that informal adjustment procedures 
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Process reqUirements. n par ICU , I h If of those favoring executive branc 
, . ht Indeed at east one- a . 

interfere with due proce~s ng s. . ,.' I h'l phical conception behind court-run serVices 
administration did not thmk that the ongma P I OF so th a maJ' ority felt that separation oflegal 

. fl' . 'h due process concerns. ur er, , 
is inherently 111 con I~t Wit . . nhanced the safeguarding of those rigiltS. 
procedures from sOCIal serVices dehvery e h ther rocedural due process safeguards presented 

• The respondents were also aSk:d wed hPther adversarial proceedings are incongruent 
any practical problems for court operah.o~, an wed treatment for juveniles. The minority who 
with the court's traditional, task of provldmglcare ant ttorneys) argued along the lines (a) that 
saw practical problems bemg created (mo~t y counn~i:g swift referral to needed services; and (b) 
court processes are ~etting sloWe,? down, t ~~:~~~~rough technicalitie& and plea bargaining with 
that children are being taught to beat the sy . t avoid the system The general tone of 
the result that many children who need hel? ~re man~~~;ni~es' due process ri~hts but an argument 
the comments was not an attack on the legltlmadc

y 
0 afeguards would result in a net loss for 

, h d h . creased ue process s 
that a pomt has been reac e were m h' d'd not think that these safeguards 

. t M t respondents owever, I . 
the child's .Iong~te~~ mteres s. os orted full protection of the young peoples' nghts. 
were creatmg Significant problems and su:~ f I that the basic philosophy of family courts 

• A majority. of the. respondents I eel't how they saW it changing. Some see family 
regarding juveniles IS changmg. However, they s p I .on

ht 
d becoming more like criminal courts. 

, d ith due process ng san 
courts becomm~ more ~oncerne. w.. her" in their penalties in an effort to better protect the 
Others emphasized their, be?ommg toug l't hether they appr )ved ofit; those mentioning 
community. Those mentlonmg the former, sp I on w 

the latter, gave it near unanimo~~ suppor~, 'a reflection of the great public concern in New 
The support for m~re p~nlttve s~nctlonst IS

and 
seriousness of juvenile crime, Further, those 

York State over the perceived mcrease m thedra e 'I nd cr'lminal-like proceedings seemed to 
h t wards more a versana a " 

who supported t e move 0 and provide better protection for society, 
a~sume that this would ?e ':tougher" on YOhun~ petr~~~~pposite might possibly occur-some may 

It may bear mentlOnmg, however, t at Jus
b 

f the more r'lgorous defense and the 
'h' h' t' system ecause o. .' - . 

avoid being placed Wit In t e JUs Ice ., h all~d ':technicalities." Indeed, such was the 
possibility of "bi!ating the rap" by ex~IOltmg t e ~o-c, more like criminal courts in their 
rationale of those opposed to family courts ecommg 

proceedings, 
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(3) Satisfaction with the adequacy of probation and intake services was generally high, but 
evaluations of detention services were mixed. 

• The one common criticism of intake and probation (in counties where the state provides 
no services of these kinds) was ofinsufficient staff sizes. It was felt that work loads are so great that 
supervision of probation officers is minimal and ineffective, 

• The evaluation of detention services was, however, divided. There are two basic 
criticisms, The first is an apparently critical shortage offacilities for placing PINS. According to 
respondents, there is a large number of children who need to be removed from their homes, but 
who have no place to go. 

• The second area of dissatisfaction is the perceived framentation of responsibility for 
detention within the state. u.;tention was seen as a major interagency ",battleground." On the local 
level, the conflict is primarily between the Department of Social Servic"s and probation 
departments, At the regional ; .. vel, it is a conflict between these agencies and the Division for 
Youth. This appears to be primarily a struggle for control due to the overl~pping responsibility of 
DFY and county governments to provide detention facilities, However, in our interviews these 
conflicts were often portrayed as conflicts of philosophy which have taken on the tone of 
personality conflicts. 

• There was also a criticism of detention specific to Warren County, although it might well 
apply to other counties. Due to regionalized secure detention, the nearest such facility is 200 miles 
away. Transportation of juveniles to and from secure detention is therefore difficult and 
expensive. This causes a minimal use of secure detention, even for juveniles who may be much 
more likely to run away from the local nonsecure facilities. 

• Finally, there was criticism of overcrowding in detention homes. This was felt to result 
from delays in the trying and disposing offelony cases caused, in part, by the increased formality 
of' the adjwdicatory process. 

(4) There is strong opposition to courts being involved in delinquency prevent;oll programs 
although there ;s support for their playing a role in advocacy on community matters related to 
juvenile problems. 

• Juvenile courts were originally established as a unique means of dealing with conditions 
which may give rise to delinquency through the application of a benevolent parens patriae 
philosophy, We approached the issue of the proper limits to parens patriae interventionism 
through two questions: first, in theory, since juvenile courts are responsible for adjudicating 
delinquency, should they also be responsible for preventing delinquency? Second, should the 
courts play a role in reforming social conditions responsible for delinquency? Somewhat 
surprisingly, there was divergency in the responses to these two closely related questions, The 
respondents overwhelmingly opposed the courts' responsibility for preventing delinquency, yet 
tended to support a role of some sort in changing social conditions, at least through leadership in 
community advocacy and education. However, even the supporters of court-run services were 
opposed to the courts having responsibility for preventing delinquency, 

• There were two major arguments voiced against the courts having responsibility for 
prevention: (a) it is .not an appropriate role for the jUdiciary under the separation of powers 
doctrine, and (b) involvement in such programs would inevitably produce conflicts of interest and 
abridgements of due process rights. Yet, neither of these arguments received much application to 
the question of a ~ourt role in changing social conditions, Instead, the need for courts to speak out 
on issues affecting juveniles, especially to educate the public on needed social changes, was 
expressed fairly often, 

• Further, opinion was evenly divided over whether there should be judicial monitoring of 
juvenile justice services. Those favoring jUdicial monitoring of these services generally felt that 
this would result in better services for the juveniles, with some respondents going on to add that 
this is or ought to be a part of a judge's job. Opinion was divided over whether this monitoring 
should consist of receiving reports on individual cases referred to the agencies or extend to 
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monitoring the entire agency. Although it is not clear why, there was exceptionally strong support 
for judicial monitoring in Erie County (Buffalo). 

Those opposed tojudicial monitoring were also divided as to their reasons. Some simply felt 
that it would make no difference in the quality of services provided and thus constitutes a waste of 
time. Others saw it as a threat to the independence of the services personnel from thejudges-one 
of the motivations for the transfer of these services to the executive branch. 

(5) Transfer of services to the executive branch is perceived as being successful in the areas 
of intake and probation, but less successful for detention. 

• The strongest approval of the transfer of intake and probation services came from the 
experimental county, Warren. The state administration of these services has resulted in a shift of 
funding responsibility from the county to the state. This has resulted in an increase in the number 
and quality of program alternatives associated with these services. Satisfaction with executive 
branch intake and probation was also strong in other counties, where it is the executive "ranch of 
county government that provides services. In New York City, satisfaction with the transfer was 
lower though not disapproving. In general, it was felt that the current services are as good or better 
than they were under the judges. 

• The transfers were also viewed as ha ving been successful in better protecting the juveniles' 
right to due process. This was generally attributed to the independence of the services personnel 
from the judges. This independence was also credited with improving the quality of the services 
available. 

Contempora.ry Problems and the Question of Structure 

The organization of services has not been linked with the concern over juvenile crime in the 
minds of the: public. The largest structural issue currently is centered on the experiment with state
operated services. This raises an interesting theoretical question (although not a policy issue as we 
have identified them) of whether a move to county-run services will inevitably generate pressures 
towards state-run services, particularly in view of the funding problems in the small rural 
counties. However, it is not likely that the state will pick up funding responsibility in any 
jurisdiction without taking control of policy formation and operations of these services. Thus, 
concentration of power in a single agency-as the Division for Youth-in turn produces an 
effective tool for concentration of power in the legislature through legislative control of a single 
state agency. 

The major research question emerging out of New York's experience is the relative benefits 
and costs of a single and separate executive state agency administering juvenile justice services. 
One major contribution is, of course, the results of the three-county experiment with this type of 
organization. Another contribution is the review of other states-c.g., Florida~which have 
moved to such a system. One peculiar aspect about New York which must be considered, 
however, is the number of affluent counties of small population within the state. Their funding 
situation is not to be compared with the more typical rural counties. 

It would appear that such a development might solve the problem of fragmentation of 
services while improving the services available {as has apparently occurred in Warren County). 
The major attack on this position is that it is primarily in the area already administered at the state 
level, detention, where the greatest criticism of fragmentation exists. 

It might be suggested that New York could move to a state-level judicial branch system 
somewhat akin to North Carolina. However, it appears from our interviews that support for the 
executive branch and distrust of judicial administration is so strong within the state that such a 
proposal would be unacceptable and opposed by a majority within New York's juvenile justice 
system; but they might support, indeed current trends might likely result in, state-level executive 
branch services. 
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Footnotes 

I. The highest court in the state is the' Court of Appeals, with an intervening level of 
appellate divisions. ' 

2. Although the statutes extend PINS jurisdiction until the 18th birthday for females, an 
appellate court has ruled that 16- and 17-year-olds may no longer be subject to court sanctions 
since males are not similarly subject to PINS jurisdiction after their 16th birthday. 

3. For a concise yet highly informative presentation of the publi.c pressure associated with 
the legislation, and the relationship between this sentiment and the actual trends in reported 
juvenile crime, see Martin Roysher and Peter Edelman, "Treating Juveniles As Adults in New 
York: What Does It Mean and How Is It Working," in John C. Hall, Donna M. Hamparian, John 
M. Pettibone, and Joseph L. White, eds., Major Issues in Juvenile Justice Information and 
Training: Readings in Public Policy (Columbus, Ohio: Academy for Contemporary Problems 
1981). ' 

4. New York State, Division for Youth, Annual Plan, 1979-1980 (Albany, N.Y.: 1979). 
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NORTH CAROLINA CASE STUDY 

he Academ for Contemporary Problems' MIJJIT staff visited .North 
~embers of t. Y m March 10-14, 1980. Interviews were conducted with key 

~:;~!~;:!~:i:nt~;j~~:~~:~~~~i~~ ~~i~y syst~m in t~e (s~:~k~:~~:~)(Raa~~~~: ~~:f~t:~:~ ~:f;:~ 
city (Charlo~te), the s~at of. a tyr

ca ~urt:d ~~~;ondents. Copies ~fthe Juvenile Code of 1980, 
Gree~sboro m orde~ tOhm~ervle~ a ;:d:

e ~~vision Committee, the Juvenile Services Divi~ion's 
the Fmal .Re~ort 0 t e u:e~~l:vant documents were also collected during the field tnp. In 
inta~~ gUldeltm~s'l awnedreOgtha~hered from standard sources of official statistics, encyclopedias, and 
additIOn, ma ena s • 
current general literature. 

ACKNOWLEDGMENTS 

We gratefully acknowledge the help of ou.r respondents, all of whom contributed generously 

of their time, wisdom. insights, and cooperation. 

Hon. George F. Bason, 
Chief District Court Judge 
10th District Court 
Raleigh 
Dr. Thomas Danek, Administrator 
Juvenile Services Division 
Administrative Office of the Courts 
Raleigh 
Hon. Ralph Davis, Chief District Court Judge 
23rd DistricL Court 
North Wilkesboro 
Ms. Isabel S. Day, Assistant Public Defen~er 
Mecklenburg County Public Defender's Office 
Charlotte 
Mr. Eugene Deal, Chief Court Counselor 
26th Dit;trict Court 
Charlotte 
Mr. Charles Dunn, Citizen Member 
Juvenile Code Revision Committee 
Raleigh 
Mr. William Hart, Assistant District Attorney 
District Attorney's Office 
Raleigh 
Lt. Horace Moore, Chief 
Juvenile Unit 
Raleigh Police Department 

Mr. Fred Morelock, Private Attorney 
Raleigh 
Mr. John Niblock, Executive: .Director . 
Governor's Advocacy CounCil for Children 

and Youth 
Raleigh 
Ms. Sa,ah Patterson, Researc~ ~nalyst 
North Carolina Crime CommisSion 
Raleigh 

162 

Ms. Cherie Pether, Patrolman 
Charlotte Police Departm\!nt 

Mr. Gary Philips, Juvenile Officer 
Wilkes County Sheriffs Department 
Wilkesboro 
Ms. Mickie Robbins, Patrolman 
Charlotte Police Department 

Mr. John Sands, Legal Intern 
District Attorney's Office 
Raleigh 
Ms. Barbara Sa rudy, Director 
Youth Care 
Greensboro 
Mr. Ed Taylor, Assistant Administrator 
Juvenile Services Division 
Administrative Office of the Courts 
Raleigh 
Mr. Wiley Teal, Administrator 
Division of Detention Services 
Department of Bun)un Resources 
Raleigh 
Mr. Mason Thomas, Director 
Juvenile Justice Section 
Institute of Government 
University of North Carolina at Chapel Hill 
Mr. Steve Williams, Chief Court Counselor 
10th District Court 
Raleigh 
Mr, WiUiarn Windley, Director 
Division of Detention Services 
Department of Human Resources 
Ral(!igh 
Mr. Rex B. Yates, Chief Court Counselor 
23rd District Court 
Wilkesboro 

,-
't, 

, 1 

INTRODUCTION TO THE COMMUNITY 

One of the South Atlantic states, North Carolina stretcllf I from constantly shifting sands 
along the Atlantic Ocean in the east to the Great Smokey Mountains National Park in the WCI>t. 

There are three major geographic divisions in the state. The Tidewater and Coastal Plain area 
forms the eastern third of the state. The Piedmont area cuts a crescent-like shape through the 
center of the state and contains most of the state's population. The western third of the state rises 
to the Blue Ridge Mountains, dips into several basins, and rises again to t he Appalachians and the 
Great Smokey Mountains National Park. 

North Carolina is a state where the society of "rocking chairs on front porches" ':.1'.' "Rock 
of Ages" fundamentalism is meeting an aggressive drive for industrial growth ..... cultural 
development. Here, traditional values are not as much rejected as reapplied to the contemporary 
setting. An apparently unique North Carolinian combination of sophistication and "down home" 
simplicity is often found here. This is also true for issues of state organization. The organization of 
juvenile justice services is a combination of traditional court operations restructured to meet 
current demands. 

The state has always been extremely independent politically. One oCt he original!3 colonies, 
it was the first to instruct its delegates to the Continental Congress to support complete 
independence from Britain. Yet, because of its opposition to a strong central government and 
concern over guarantees of civil liberties, it was one of the last to ratify the U.S. Constitution 
(November 1789, several months after the new U.S. government had begun to function). 

The general independence may in part be a consequence of the state's historical prevalence 
of small farms. Though dominated by a tidewater planter aristocracy during the 1700s, by the 
early 1800s the political power had swung to the small inuependent farmers in the western half of 
the state (evidenced by the rewritten state constitution of 1835). Even today, it is the small farms, 
usually about 100 acres, which dominate the agricultural sector. 

On these farms, tobacco is king. Tobacco I'arming is mostly concentrated along the western 
half of the coastal plain and across the northern half of the Piedmont. About 40 percent of all U.S. 
tobacco is grown in North Carolina. Fifty-one percent of its farms are tobacco farms (national 
average is 5 percent), although there has been some movement towards diversification of farm 
products recently. 

The growth in illdustrialization began shortly after World War II, !lnd by the 1950s the 
vulue of manufactured goods in the state surpassed that of agricultural products. During the 
1960s and 1970s the rate of industrialization increased so rapidly that North Carolina has become 
the leading industrial state in the south. Hardwood forests, a plentitude of s killed craftsmen, and 
nearby textile mills have combined to make it. the nation's leading producer of wooden furniture. 
Somewhat analogous to the agricultural sector, this industry is composed of hundreds of small 
factories located along "furniture highway" in west-central Pi,edmont and the foothills of the Blue 
Ridge Mountains. 

The state also produces nearly one fourtl'> of the nation's textiles and is easily the largest 
textile manufacturer among the 50 states. Centered in the Piedmont, the textile industry employs 
nearly one-half (270,000) of all industrial workers in the state. It is now the largest s~ctor of the 
state's economy with a $3-billion-a-year business (versus a little over $1 billion for tobacco). 

Major factors in the attraction of North Carolina to inJustry are low wages and the virtual 
absence of labor unionizat;"'ti. Since at least 1965, production workers in the state have 
consistently had the lowest average weekly earnings in the natior, This has contributed to the 
state's fluctuating between 38th and 44th in personal income since 1960. To some extent, the 
impact of low wages is mitigated by a relatively low cost of living in the slate. Nevertheless, a 
somewhat greater proportion of its citizens are below the poverty level than the national average 
(14.7 percent versus 11.4 percent). Of all outlays for the five largest welfare programs, 81.3 percent 
comes from the federal government, the 12th highest percentage in the country. 

A special segment of the North Carolina economy is the uni(;ue Research Triangle, the 
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la;gest planned. resear~h pa~k in the country. In this park compkx, located between Duke, Chapel 
Hill, and RaleIgh, university researchers share equipment and research efforts with about 30 
private firms al,d government agencies. It is managed by a nonprofit foundation and one-half of 
its employees are native North Carolinians. 

North Carolina's population is largely Caucasian. The first permanent Europnn 
settlements were English colonists drifting south from Virginia. The mid-1700s saw a large influx 
of German and Scotch-Irish from Pennsylvania looking to settle on the cheaper farmland inland. 
An absence of oth~r foreign immigration since that time has resulted in these groups sii1! being the 
basic ethnic group in the state. 

Blacks were first brought hr. ... ' as slaves for the plantations that existed in the eastern part of 
the state during the 1700s. Their p~, centage of the population remained high despite the gradual 
dominanc~ of small farming over the plantation mode. There was a sizeable out-migration by 
blacks durIng the 1960s, but that trend has leveJled off if not actually reversed during the 1970s. 
North CaroHna's 21.9 percent black population (1975) is the fifth highest percentage of the 50 
states. 

Native Americans were also used as slaves. Many of those who did not go into slavery were 
killed or forcibly driven from the state during the early 1800s. Some Cherokees escaped removal 
and 5,OG.0 of their ancestors now live on the Cherokee Indian Reservation adjacent to the Smokey 
Mountains National Park. However, Native Americans now comprise only about 1 percent of the 
state's population. 

Despite the increasing industrialization and the 11 th largest population of the 50 s'tates 
(5,084.'~OO), !forth Caroli~a has esca~ed developing areas of great population density. It has only 
four cities With over 100,000 population, Charlotte being the largest at. 340,000. Further, the rural 
nonfarm population outnumbers the rural farming population. This is because many people who 
work in the cities prefer to live in the less dense, more traditional rural areas. 

Most of this population and all four of the largest cities are located in the Piedmont. The 
mountainous western one-third of the state and the Coastal Plain in the east are less populated 
and generally less wealthy. The counties in the Tidewater are reported to be the poorest in the 
state. The school dropout rates in both the mountains and the Tidewater are high, a fact partly 
reflected in the state's average for high school graduates (55.3 percent versus 66.6 percent 
,lationally). 

One of the great mainstays of cultural and social life, particularly in the rural counties is 
evangelical funda.mentalism. The home state of Billy Graham, North Carolina is now the hom~ of 
the nationally syndicated Christian television talk show, the PTL Club ("People That Love" 
formerly "Praise the Lord"). The powerful force of the fundamentalist groups is reflected in the 
deregulation (except for health and safety rules) of Christian schools by the state. Together with 
the rurally focused life style, religion has served as a powerful voice for traditionalism even in the 
face of economic and cultural change. ' 

Despite the relatively low personal income, the cultural stability may in patt explain tht> 
generally low crime rate in North Carolina, as seen in the 1978 composite violent crime index of 
413.4 (per 100,000 populat.ion). This compares favorably with the national rate vf 486.9. Crime 
does not appear to be a major public issue in North Carolina, especially as compared to other 
states we have visited. 

North Carolina has a bicameral legislature comprised of a 50-member senate and a 120-
member house, all elected for two-year terms. 

I~TRODUCTI{)N TO THE JUVENILE JUSTICE SYSfi!:M 

Court Organization 

Superior courts in North Carolina are the general trial courts and have exclusive 
judsdiction over all felony cases. Superior courts hear cases in each of the state's 100 counties. 
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Superior court judges are assigned to one of four regions in the state and hear cases in any of the 
counties within the region. 

Exclusive, original jurisdiction over juveniles ~ less than 16 years of age alleged to be 
delinquent, undisciplined, abused, neglected, or dependent is vested by the juvenile code in the 
district courts of justice. These courts also handle misdemeanor cases, preliminary examinations 
in felony cases, domestic relat.ions, and divorce. There are six single-courtty and 27 multicounty 
district courts. A court has the authority to transfer the case of a juvenile who is over 14 and 
charged with a felony to superior court to be tried as an adult. Once tried and sentenced as an 
adult, the juvenile must be tried as an adult for subsequent criminal offenses. 

All routine traffic cases are heard by magistrates attached to district courts. The supreme 
court is the court of last resort in North Carolina. 

Separate treatment for juveniles in the correctional system preceded the separate juvenile 
jurisdictions of North Carolina courts. Until 1869, youths were confined in the state penitentiary. 
However, from 1869 to 1909 various governors pardoned more than 150 youths in order to 
remove them from adult prisons. I The movement to remove youths from adult facilities 
culminated in the opening of the Stonewall Jackson Manual Training and Industrial School in 
1909 as a separate juvenile facility. 

Separate jurisdiction in the courts followed in 1915 with the Probation Courts Act (Public 
Laws 1915, Chapter 222). It applied to youths 18 years old and younger and introduced into North 
Carolina law the concepts of juvenile delinquen(~y, use of probation, closed hearings f'~. juveniles, 
and separate juvenile records.2 These concepts Were then included in the juvenile court legislation 
of 1919, except that the age of jurisdiction was lowered to 16. 

Between that time and 1973, the clerk of the superior court, acting as juvenile judge, was 
given jurisdiction over youths in the following categories (none defined by statute): delinquent, 
truant, unruly, wayward, misdirected, disobedient to parents (beyond their control or in danger of 
becoming so), neglected, dependent upon public support, destitute, homeless, abandoned, or 
those whose custody is subject to controversy. Once jurisdiction was attached, it continued until 
the youth was 21 years of age. 3 The county welfare departmer.ts were cha\rged with providing 
juvenile and ancillary probation services. Youth Were held separate from adult offenders in local 
jails, when detention was required. Appeals we'nt to the superior court. 

As part of the reorganization of juvenile jurisdiction in 1973, district court judges began 
hearing juvenile cases, as is the current structure. This is generally done on a rotation basis, 
although in some districts the practice has evolved that a district judge with a particular interest in 
juvenile matters hears rLlOst or all of the juvenile cases. 

Organization of Services to Clli1dren in Juvenile Courts 

Detention 

Custodial care of adjudicated delinquents is provided 'ly the Division of Youth Services of 
the state Department of Human Resources, which is also required to fund local or district 
detention services. Statutory authority for these services is found outside the juvenile code. 

The code does mandate that after July I, 1983, no juvenile is to be detained in any facility 
which is not separate from any jail, lockup, prison, or other adult penal institution. Several ofthe 
larger districts already have separate juvenile detention facilities. However, there is still common 
usage of jails in smaller counties. Typically one or two c.:lls, separate from the other cells where 
possible, are set aside for juveniles. 

The code also specifit:s that all juvenile detention facilities must meet the standards 
promulgated by the Department of Human Resources. Nonsecure detention facilities are 
of:erated by the Department of Social Services, which also licenses foster and group homes. 

Intake, Probation, and Aftercare 

Juvenile intake, probation, and aftercare services are organized at the state level under the 
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judicial branch. Ultimate responsibility resides in the chief justice of the state's supreme court. The 
juvenile code mandates that the Administrative Office of the Courts (AOC) operate these services. 
The director of this office is directly responsible to the chief justice of the supreme court. The 
director of the Juvenile Services Division of the Administrative Office of the Courts, which 
operates intake, probation, and aftercare, is in tum responsible to the AOC director. Guidelines 
and services policies (e.g., intake diversion guidelines) are made by and disseminated throughout 
the state by the Juvenile Services Division. 

The Juvenile Services Division was established in 1973 and began its present role of 
administering intake, probation, and aftercare throughout the state. Its purpose was to enhance 
standardization and uniformity of services around the state. The lack of uniformity was reputedly 
not so much the result of the common pattern of urban areas being better able than rural areas to 
provide services, as it was differing emphases onjuvenile services by the chief district judges. The 
current structure was built on the service base already established by the superior court clerks and 
county social services; the overwhelming bulk of the division's personnel remain the local intake, 
probation, and aftercare officers. Furthermore, funding responsibility shifted from the counties 
to the state (Administrative Office of the Courts). For the purposes of this study, the most 
interesting thing about the establishment of this division is that it rests on the same rationale as is 
found in such states as Florida, which moved to a state-level system, but is unusual in keeping 
these services within the judicial branch. 

As might be expected, there is a blending of legality and pragmatism. While authority over 
personnel decisions is technically vested in the Administrative Office of the Courts, the political 
and operational reality is that the local judges exercise veto powers over the selection or dismissal 
of chief court counselors and, by extension, over other intake and probation officers. 

At the local level, administrative responsibility for intake, probation, and aftercare services 
rests with chief court counselors, mandated by the juvenile code. Though connected with the 
district courts, and having responsibility for the same geographical area as the judicial district, 
chief court counselors report to the director of the Juvenile Services Division. The chief district 
court judges are not involved in decisions to hire or fire other personnel or in the setti:tg of pay 
scales. The judges do file an annual statement with the Juvenile Services Division concerning 
satisfaction with the services connected to their courts, although it remains for the division to act 
Qn those recommendations. The courts' primary form of control is the necessity that the chief 
district court judge approve the chief court counselor hired for that district (along with approval 
from the Administrative Division and the director of the Administrative Office of the Courts). 

At the district court level, the intake personnel often form a unit separate and distinct from 
the probation personnel although, in some instances, notably in rural areas, probation counselors 
may also do this work. The juvenile code mandates that each district court provide an intake 
service. I ntake is further mandated to perform four basic functions: 

(I) To determine from available evidence whether there are reasonable grounds to believe 
the facts alleged are true. 

(2) To determine whether the facts al1eged constitute a delinquent or undisciplined offense 
within the jurisdiction of the court. 

(3) To determine whether the facts alleged are sufficiently serious to warrant court action. 
(4) To obtain assistance from community resources where court referral is not necessary. 

(North Carolina Juvenile Code, Sec. 7 A~51O.) 
There does not appear to be anything distinctive concerning the role of probation. Neither 

intake nor probation units in the state administer the variety of programs sometimes found within 
judicial branch structures; all programs to which they refer youths are public or private 
community-based programs. Intake handles diversion and predispositional reports (social 
histories, etc.). Probation departments are largely limited to a supervisory role over those 
receiving probation. This is especially true in the larger districts where the functional division 
between intake and probation is more formalized along organizat:onal lines than it is in the 
smaller districts. 
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Procedures for Referring and Handling Children in Juvenile Courts 

The most recent change to the juvenile justice services system in North Carolina has been the 
ratification of a new juvenile code by the legislature in 1979 (which took effect in 1980).4The new 
juvenile code is guided by three stated purposes: 

(1) To divert juvenile offenders from the juvenile system through intake services so that 
juveniles may remain in their own homes and may be treated through community-based services 
when this approach is consistent with the protection of the public safety. 

(2) To provide procedures for the hearing of juvenile caNes that assure fairness and equity 
and that protect the constitutional rights of juveniles and parents. 

(3) To develop a disposition in eachjuvenile case that reflects consideration ofthe facts, the 
needs and limitations of the child, the strengths and weaknesses of the family, and the protection 
of the public safety. (North Carolina Juvenile Code, Sec. 7A-506.) 

]n their comments on the purposes, the committee notes that whereas the previou,~ code put 
primacy on a parens patriae orientation through a rather vague reference to "acting in the best 
interests of the child or the State," the new code "retains some ofthe parens patriae aspects, while 
at the same time recognizing the child's individual rights as a citizen, the growing impact of 
juvenile crime, and the need for the protection of the public."s The committee also comments that 
the motive behind the increased concern with the youths' rights has resulted from recent Supreme 
Court decision!', In re Gault in particular, and from a variety of studies and standards, most 
conspicuously the IJA-ABA standards.6 

Procedural concern with the rights of youth can be found throughout the statutes, 
beginning with the initial contact with law enforcement personnel. The North Carolina Juvenile 
Code (Sec. 7 A-549) contains four subsections relating to law enforcement personnel and their 
roles which were not in the previous code: 

(1) Youth must be advised of (Miranda) rights. 
(2) When under 14, the youth must be accompanied by a parent, guardian, custodian, or 

attorney for any in-custody admission of confession resulting from interrogation to be admitted 
into evidence. 

(3) If the youth indicates in any matter ar.d at any stage a wish not to be questioned further, 
the officer must cease questioning. 

(4) Before ad.mitting any statement resulting from ct!stodial interrogation lnto evidence, 
the judge must find that the juvenile knowingly, willingly, and understandingly waived his or her 
rights. 

The code also emphasizes the philosophy of informal diversion to community resources as 
the basic orientation for law enforcement personnel as well as for intake officers. Indeed, up to 70 
percent of all juvenile contacts with law enforcement officers result in release, counsel and release, 
release to parents, or referral to community resources. If the officer decides to file a petition, it will 
next go to the intake unit. 

It is at intake that the greatest emphasis has been placed on changing the previous codes in 
order to protect the rights of youth. The new code mandates the establishment ofintake services in 
each judicial district and explicitly states that intake is not an investigatory service. If the intake 
counselor finds the case is not within the jurisdiction of the court, that legal sufficiency has not 
been established, or that the alleged matters are frivolous, he may refuse to file the complaint. 

Cases which arc sufficient to be filed fall into two categories. As part ofthe effort to limit the 
previously unlimited discretion of the intake counselors in the decision to release or divert, the 
current code creates a new category of "nondivertible" offenses (the more serious felonies, such as 
murder, rape, first degree burglary, or any felony which involves the willful infliction of serious 
bodily injury or was committed by use of a deadly weapon). In these cases, a petition must be filed 
without further inquiry once there is a finding of reasonable grounds. The other major category 
consists of all other offenses. For these the intake counselor can file the complaint as a petition, 
diVert the youth to a community resource, or resolve without further action. Here, too, the 
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discretion of the intake officer has been circumscribed. The code mandates that the counselor 
consider criteria established by the administrator of the Juvenile Services Division in making the 
decision on whether to divert, and that the intake process must include: 

(I) Interviews with the complainant and the victims if someone other than the complainant. 
(2) Interviews with the juvenile and his parent, guardian, or custodian. 
(3) Interviews with persons known to have information about the juvenile or family which 

is pertinent to the case. (North Carolina Juvenile Code, Sec. 7 A-512.) 
The evaluation of a particular complaint must be completed within 15 days, except when the 

chief court counselor grants an extension (15 days maximum). Any petition not approved for 
filing is to be destroyed after holding for a temporary period to allow follow-up and review. Where 
the decision to divert has been made, the youth may be referred to any appropriate public or 
private resource. The current code mandates what had already been the prevailing practice, that 
intake counselors follow up each referral to see that contact with the resource has been made. 
Where contact has been made, the intake counselor is to close the file on that case. Where contact 
has not been made, the counselor may reconsider the decision to divert and may file a petition 
within 60 days from the date of the referral. 

The intake counselor is also mandated to immediately notify the complainant, in writing, of 
the reasons for a decision not to file a petition. Under the current code, the complainant then has 
five calendar days to request a review by the prosecutor's office.7 The prosecutor now has the final 
decision on whether or not to file a petition where a diversion or release is appealed. 

When a petition is filed, the youth will be alleged to be either delinquent or undisciplined. In 
either case, the youth has the right to be represented by counsel in all proceedings, and where 
delinquency is alleged, the judge must appoint counsel unless counsel is retained for the juvenile. 8 

In all cases, the juvenile is presumed to be indigent. Throughout the state, the typical procedure 
for the appointment of counsel is for the appointment to be made from a list of attorneys in the 
community who have agreed to repres~!\t indigent juveniles. The court reimburses the attorneys 
for time spent on the cases. In nearly all cases, the appointment rotates among those on the list. 
The appointment is for one day at a time, the appointed attorney handling all indigent juvenile 
cases being heard on that day. 

The current code goes far in establishing the juvenile's procedural safeguards, the same as 
those for an adult. It also declares, in its statement on the conduct of hearings, that the juvenile 
hearing is to be a finding on the facts of the case. 

Sec. 7A-570. Conduct of hearing. (I) The adjudicatory hearing shall be a judicial 
process de~igned to adjudicate the existence or non-existence of any of the conditions 
alleged in a petition. In the adjudicatory hearing, the judge shall protect the following 
rights of the juvenile and his parent to assure due process of law: the right to counsel, 
the right to confront and cross-examine witnesses, the privilege against self
incrimination, the right of discovery and all rights afforded adult offenders except the 
right to bail, the right of self-representation, and the right of .trial by jury. 
The code also mandates that no predisposition report (including social, medical, 

psychiatric, psychological, and educational) sha.ll be submitted to or considered by the judge prior 
to completion of the adjudicatory hearing. Finally, the code requires the judge to take several 
steps to assure that a youth understands and makes free of pressure any admission in court. 

As it did for the intake counselors, the current code also limits the judges' discretionary 
powers. This procedural concern is found in the detailed criteria which the judge must consider 
regarding requests for either secure or nonsecure custody. 

Special Features of Delinquency-Related Services Delivery 

North Carolina's Community Based Alternatives Subsidy Program has one of the most 
clear-cut and focused deinstitutionalization objectives in the country. A product of efforts in 1975 
to deinstitutionalizejuveniJes, t1iis program targets status offenders as the popUlation of primary 
concern. The goal of the subsidy is to reduce commitments to state institutions by encouraging the 
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development of community-based alternatives. Funding currently goes towards a range of 
programs, including school-related programs '(alternative classrooms, extended day, tutorial, in
school suspension, and alternative school), counseling, re:creation, temporary runaway shelters, 
foster care, and group homes. 

The program was initially funded in 1976 for $250,000. It has since grown to a 1980 
allocation of $4 million. The director of the subsidy program, having been made directly 
responsible to the state's assistant secretary for children, has now been placed within the 
Department of Human Resources' Division of Youth Services. 

There has been a drastic reduction in commitm\!nts of juveniles to state institutions since its 
passage in [975. Indeed, the state has been able to close two of its seven juvenile correctional 
institutions during that time. Not all of this can be attributed to the subsidy program; statutory 
changes account for some of that decline. However, the program is generally viewed within the 
state as having been successful in both keeping youths from being institutionalized and in 
stimulating community-based alternative programs. 

The other major delinquency-re[ated services delivery is from the law enforcement 
departments in the state. In large cities, police departmt;:nts have a specialized juvenile unit. These 
officers have the initial responsibility for releasing youth or taking them to intake. Charlotte is the 
exception to this form, although Its police department did have a juvenile unit until it was 
disbanded two years ago. This wtJ;!; against the trend in the state as more medium-sized cities are 
currently establishing juvenH,~ unit!>, 

In the smallest counti(;~ It \~ (;,')mmon to have the shedtf's department designate a juvenile 
specialist. Though specializing in juveniles, this officer often functions in a variety of roles. He 
may even share office space with the probation officer and intake officer. Frequent[y, these three 
will jointly decide on how to proceed with cases of arrest. 

EVALUATION OF THE NORTH CAROLINA JUVENILE JUSTI~E SYSTEM 

Results and Conclusions of Opinion Survey 

(I) The current judicial branch location oj juvenileintake and probation, and the executive 
branch location oj detention are generally supported by the respondents. 

• Organizationally, very few of the respondents want.ed to remove juvenile intake, 
probation, and aftercare from the judicial branch. Only a couple of respondents argued that the 
judges exert enough informal control over service personnel to even raise questions about due 
process safeguards, and many respondents felt that most judges were not interested enough in 
juvenile cases that they would even be inclined to exert informal control. The more common 
reasons for those desiring to place these services in the executive branch was a desire for greater 
public accountability than is felt to currently exist. 

• The support for judicial branch intake was particularly strong; a few respondents said 
they supported jUdicial branch intake services but would not object to executive branch probation 
and aftercare. It was generally felt that the North Carolina system of judicial branch 
administration of intake and other services protects the child's rights while maintaining an 
emphasis on care and treatment; all without the pIJ;iticizing, instability, and bureaucratization 
that allegedly would be found in the executive branch. 

• The respondents' position regarding the proper location of detention is less clear. 
A[though there was some criticism of detention, about one-half of the respondents still supported 
its current location in the Department of Human Resources. Most of those wishing to change the 
location of detentior. did so in connection with the reorganization proposed by the Juvenile Code 
Revision Committee. 

• Althoughjuvenile services are seen as having successfully achi~ved the goals of retaining 
parens patriae while protecting due process rights, these services have been caught up in 
widespread criticisms of the more gen~ral juvenile services system in the state. This system is 
viewed by many people as being poorly coordinated, fragmented to such a degree that many 
children are "slipping through to.e cracks," operating inefficiently, and not speaking with enough 
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of a unified voice to effectively pursue improvements. The result has been inadequate services for 
juveniles (for emotionally disturbed youths in particular), while juvenile services as a whole 
remains an apparently low priority within the state governmental structure. 

• Thes~ concerns were addressed by the Juvenile Code Revision Committee and reflected 
in their organizational changes proposed in the final report. Their basic recommendation was for 
the establishment "..}f a single and separate agency encompassing all juvenile services in the state. 

The Juvenile Code Revision Committee recommends that the functions in intake, 
probation and aftercare, currently under the Juvenile Servkes Division of the 
Administrative Office of the Courts; administration of the tnterstate Compact, 
currently in the Division of Social Services, Department of Human Resources; and 
training schools, detention services, and community-based services, currently under 
the Division of Youth Services, Department of Human Resources, be unified in a 
single administrative entity called the Office of Juvenile Justice. (Juvenile Code 
Revision Committee, Final Report, p. 37.) 
Feeling that such an office would not require funding or personnel beyond what these 

agencies presently have, the committee went on to say that: 
the principle objective of this reorganization is to integrate juvenile services in North 
Carolina into an accountable, consistent, child-oriented system while increasing 
current effectiveness of its component agencies. (Ibid., p. 37.) 
Two primary advantages of such a structure are indicated in the Final Report: through the 

setting of unified policies and procedures, it could better control or influence the flow of work 
load from one component to another; and information concerning the youth could be more 
smoothly transferred and systematically developed as it moves from one component to the next. 
However, from our interview conversations, there IS a third reason which seems of equal 
importance as a perceived advantage. Proponents feel that a single and separate agency would, 
due to greater "visability" and ability to speak with a unified voice, be better able to act as a youth 
advocate and to make juvenile services a more important priority within the state. 

Of particular interest from the perspective of this study is that the proponents' original 
choice of location for this office was within thejudicial branch, with autonomous but equal status 
with the Administrative Office of the Courts and, like that office, directly responsible to the chief 
justice of the supreme court. It was felt that this location had several advantages, including the 
prestige of the courts, greater stability Uustices generally serve in the office longer than 
governors), the facilitative potential of juvenile court services-intake in particular-in linking 
toget her tht: broader range of juvenile services, and services being potentially less "politicized" in 
the judiciary than in the executive branch. Objections to putting the proposed new agency directly 
under the Administrative Office of the Courts were two-the need for the agency to be separate to 
increase "visability," and the feeling that the primary interest and supportive emphasis of the 
Administrative Office of the Courts would be on administration of judicial functions rather than 
on juvenile services. 

Thus, although there was the desire to transfer services from the current administrative unit, 
this did not constitute an attack on judicial branch administration of these services, only a desire 
to transfer it to a unit of the jUdicial branch empha~izing services delivery rather than 
administration. 

• Questions from the chief justice to the committee regarding judicial administration of 
nonjustice services (especially the institutional and community-based services traditionally not 
under judicial control) under the separation of powers doctrine, as well as the play of intrastate 
politics, combined to defeat this proposed reorganization of services. But the proposal does raise a 
couple of very interesting questions. 

The first, from an organizational perspective, is the possible coordination advantage ofthe 
concentration of services under the judicial umbrella. Closely related to this ;" a question of public 
policy-What is to be the "proper" relationship between juvenile justice services and other 
juvenile services? This topic was a point of struggle in the Juvenile Code Revision Committee 
hearings; even those members and hearing witnesses committed to a single and separatc~ agency 
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disagreed over the outlines of what the proposed Office of Juvenile Justice should contain. 
Further, the unresolved questions come more sharply into focus when the proposed 
organizational location is in the judicial branch. for instance, What is the "proper" organization 
and program balance between delinquency prevention, abuse and neglect, correctional 
institutions, and other juvenile delinquency programs? How would this balance be affected by 
placing all these services in the judicial branch? 

As a second option, the committee considered placing the single and separate Office of 
Juvenile Justice in the executive branch. However, consensus could not be reached on where that 
loc~tion should b~ .and, in the Fina~ Report, the reorganization proposal remained a proposal, 
while the code reVISIOn was more actively pursued. There was widespread resistance to placing the 
proposed new organization in the Department of Human Resources, which was seen as already 
too large and too bureaucratized, and where juvenile services would inevitably be only a small 
part of that department's interest and attention. There was some support for placing it in the 
Division of Administrative Services, but a maj ority felt that the need for "single and separate" was 
a high priority. A third possibility was as a separate office directly responsible to the governor. 
The problem here was the regular electionary changes in the governor's office-future governors 
might well be less committed to juvenile justice than the incumbent. 

Most of the intervi.;-wed members of the Juvenile Code Revision Committee reasserted that 
their preferred location would be the judicial branch. Most of those who later argued for or 
seriously considered an executive branch location explained their position as not being a 
statement of dissatisfaction with judicial branch services as much as a statement of a great need of 
and priority for a single and separate agency with more ,Ilibility. 

(2) It is generally felt that the North Carolina system adequately protects due process 
rights. -

• It is commonly reported that the system has now gone about as far as it should in 
protecting ~h~se rights. Any further "legalism" might not be in the child's best interest [see (I) 
above]. ThiS IS not to say that respondents saw due process considerations being necessarily 
consistent with or easily reconciled with the dominant parens patriae philosophy. The 
respondents split over whether the two concerns are potentially, if not factually, consistent. Many 
Who viewed them as being inconsistent felt that the trade-off in emphasizing due process was a 
necessary one. A widespread accommodation of the two was found in the position that strict due 
process procedures 9hould be followed up until the point of disposition, but a parens patriae 
philosophy should dominate thereafter. 
. • !here is a common belief around the state that the basic philosophy of the juvenile court 
IS changmg to one of greater concern with due process rights. This is not surprising, given the 
recent revision of the juvenile code and the concern with due process rights expressed in those 
changes. These changes are generally supported, although it appears that there would be 
widespread resistance to pushing statutes and prucedures any closer towards the criminal model. 
Interestingly, those respondents who did not think that the basic philosophy of juvenile cLlurt is 
changing took the position that it remains a solidly parens patriae orientation despite or 
regardless of the recent changes. 

(3) There is general satisfaction with intake and probation. However, there is widespread 
criticism about the quality and quantity oj ancillary services available. 

• We found generally widespread satisfaction with intake and probation. There was a 
widespread belief that the move to the Juvenile Services Division had resulted in better, more 
efficient operatiOn! which are attracting more highly qualified personnel despite what seems to be 
very low pay scales. There is criticism of intake coming from the law enforcement officers in the 
state, particularly those in major cities. Once a child is taken into custody, their role is very similar 
to the intake counselor-they determine whether a child should be released or the case pursued in 
the courts-the primary difference being that the counselor has the third option of diverting the 
child to an appropriate sl~rvice. 

• This overlap in function has led to conflicts between law enforcement officers and intake 
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counselors, especially where divergence of departmental policies or philosophies exist. Some law 
enforcement personnel see the intake counselor role as being a duplication of effort. But another 
more seriously negative view is that because of the intake counselor's independence from the 
judges, the intake counselors are unaccountable to anyone, especially since so very few claimants 
appeal decisions to divert and the law enforcement officers have little effective recourse when they 
disagree with counselors' decisions, Hence, we did find some support among law enforcement 
personnel for a transfer of juvenile justice services to the executive branch, with the primary goal 
of achieving greater accountability for the decision to di vert. 

• It is the even less formalized functional lines between probation, intake, and sheriffs 
department officers in the smaller districts which enable them to aovid this conflict. On the other 
hand, while no objections were voiced within the state, it does appear that this practice
particularly the joint discussion on whether to divert cases or to proceed to hearing-creates the 
opportunity for unequal treatment of juveniles, 

• There is also substantial criticism of detention, the one basic service not administered 
within the judicial branch, This is mostly a problem in funding separate juvenile detention 
facilities in rural counties, though there have been some problems in the state's training schools as 
well. 

Interest was expressed at the state level for regionalized detention facilities for rural areas 
(including hearings of the Code Revision Committee), However, this has been met by resistance 
from those who think that the priority should be to keep youths in their local community,9 

• There is much criticism regarding the quantity of ancillary social services available in 
local communities, Though they are generally satisfied with the quality of what servic,:c they do 
have, there was almost unanimous agreement that there is a problem in the limited varh:ty and 
range of public and private services available, Again, the problem of services for emotionally 
disturbed youths was consistently seen as being especially acute, As expected, this is primarily a 
problem of funding, The Community Based Alternatives Subsidy Program mentioned above is a 
major effort in meeting this need, but it appears from the perspectives of our respondents to be 
falling quite short of the overall juvenile services need that exists in the state, however well it may 
be accomplishing the goals it was designed to achieve (to keep status offenders out of the training 
schools), It is also clear that the greatest need exists in the rural counties, It was only in the largest 
county, Mecklenberg (Charlotte), that we found some-though not total-satisfaction with the 
range or services available, 

• It is difficult to infer from the respondents' discussions which branch is better able to serve 
as an effective advocate for a broad range of juvenile services, a matter receiving a great deal of 
attention in North Carolina, It may be argued, as some respondents did, that the judicial branch in 
general and the Administrative Office of the Courts in particular il'. not effective, On the other 
hand, it is clearly the intent in North Carolina that services such as psychological screening and 
counseling, foster and group home programs, etc" are not to be administered by the intake and 
probation departments but are to exist "out there" in the community, Hence, the rejoinder is that 
it is not a failure on the part of the judicial branch, Indeed, it is argued by a greater percentage of 
our respondents that it is the Department of Human Resources-which has present responsibility 
for many of these programs, including the community-based alternatives-which is failing as an 
effective champion of juvenile services, 

Despite the criticism of commumty-based programs, there was little support for judicial 
monitoring of ordered services, The problems with the various service gaps were viewed as being 
problems on which judicial monitoring would have little effect. It was not felt that judicial 
monitoring was necessary to ensure that services ordered were in fact delivered or that the services 
provided would be bettel in quality because they were being monitored, 

(4) There was little or no support for extending juvenile court efforts into social reform or 
into delinquency prevention programs. The concept of the court as an activist leader of social 
reform was one of the basic notions behind the parens patriae philosophy which emerged with the 
development of American juvenile courts, However, despite the contemporary interest in 
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possibly be found in courts where judges personally administt'(llte services programs and 
personnel. On the other hand, criticism of the lack of other ba.dly nr,eded social services was as 
pronounced and widespread as has been seen in any state, at ll::ast during this study. 

On the matter of policy issues such as l:iue process, fairness, and conflict of interest, the 
North Carolina system suggests itself as a very creative way of obviating the potential abuses of 
due process conflicts of interest involved in the employer-employee relationship of judges and 
staff. (As one of our respondents pointed out, with the exception of the separation of powers issue, 
the criticisms of judicial administration of juvenile justice services are really criticisms of judges 
running these services rather than of judicial branch administration per se.) By building so much 
independence from personal judicial oversight into the statutes and organizational frameworks 
governing court services, North Carolina has made an impressive organizational response to such 
possibilities. Success along these lines is attested to by the general satisfaction with the ceurt 
services administered by the Administrative Office of the Courts. 

Yet, the criticisms of youths "slipping through the cracks" of the total social services system 
are of crucial importance and are intense at the time of this writing. Even though they are focused 
on issues outside the realm of this study-that is, concerns about juvenile services as a whole 
rather than the more limited juvenile court services-these criticisms may well result in changes 
which may remove even the juvenile justice services from the judicial branch. 

The issues of the proper relationships between juvenile court services and other juvenile 
services, and the implications of placing all or a sizeable segment of them within the judicial 
branch, have alreauy been discussed. There are other issues, many of which have already been 
raised in North Carolina, which must be considered here. 

First, one basic assumption of the "single and separate" agency proponents is that the new 
agency would need no more personnel or funding than already exists for the separate agencies. 
Given what this research has encountered in other states, there may be skepticism about this. The 
concentration of fragmentd services in one larger agency tends to result in a growing 
bureaucracy, increasingly (with added size) top-heavy with administrative personnel and 
rigidified with regulations. 

Another potential bureaucratic problem may be one of time delays. One goal of the 
proposed agency is to standardize information about the individual youth so that it can build 
cumulatively and can be shared more quickly and effectively. There is no doubt that this is needed 
in North Carolina; the lack of coordination was well documented in the Juvenile Code Revision 
Committee hearings. However, in states where one statewide agency administers such programs, 
there are often allegations of problems of time delays in the processing of information. 

The final point concerns the separation of powers issue. The question of whether thej udicial 
branch should operate the justice services of intake, probation, and detention is a heated 
theoretical question. While there might be no actual constitutional problem, including such things 
as correctional institutions and community-hased alternative programs would be stretching 
conventional notions of judicial responsibility quite far, perhaps needlessly so. The most 
fundamental issue may be the proper distinction between juvenile court services and other 
juvenile services, not judicial branch administration per se. 

In addition to the proposed single and separate agency, another proposal expressed in 
North Carolina might well be given serious consideration. Rather than having district judges 
rotate in the handling of juveniles, judges might be appointed specifically for juvenile proceedings. 
To some extl'nt, this has been a de facto accomplishment since, in some Jurisdictions, ci~strict 
judges most interested in juveniles do handle the majority of those cases now. The formal',zation 
of an already-existing tendency might well result in a group of judges which will spcak with a more 
unified and forceful voice for youth services. 

The complex problem of where to locate the single agency, if it were to be established and 
placed in the executive branch, is substantial. Findings of this research indicate the executive 
branch placement would be less well received within the state than ajudicial branch location, even 
though support for keeping it within the Administrative Office of the Courts (rather than directly 
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responsible to the chief justice of the supreme court) is divided. 

. It would be. highly beneficial for North Carolina to address future research toward two 
primary areas .. First, t? w.hat extent .would the consolidation of resources create problems 
n~r~ally ? associated with mcreased size and complexity? How could such a tendency be 
mltl~ated. Are these problems inevitable in such a structure? Second, what would be the 
pre~lctable cost.s .and benefits of various possible models of organization? Would executive 
serVICes be admlmstered on a more inherently cost-effective basis than judicial administration? 
!he~e are the types of questions which must be answered when the "single and separate" proposal 
IS remtroduced next year. 

Footnotes 

.1. ~ason P. Thomas, Juvenile Corrections: A Brief History, and Jurisdiction: North 
Carolma s Laws and .Related Cases (Chapel Hill, N.C.: University of North Carolina, Institute of 
Government, 1972). 

. 2. Juvenile Code Revision Committee, Final Report (Raleigh, N.C.: North Carolina 
Legislature, 1979), p. 7. 

3. Ibid., p. 8. 

4: In its ~ajor as~ects, the new code was passed as proposed by the Juvenile Code Revision 
~ommlttee. ~hlS co~mlttee was established by the legislature in 1977 to review laws and services 
In the state with the ami of better serving the needs of young people while protecting the interests 
of the state. Its final report was issued in 1979 and contained both the proposed new juvenile code 
and recommended organizational changes. 

5. Juvenile Code Revision Committee, Final Report, p. 104. 
6. Ibid., pp. Iff. 

. ~'. Fo.rmerly, the .review was done by the district judge, but this was seen as being possibly 
preJudlclalm :hat the .Judge would then hear the case should a petition be filed upon review. 

8. Despite the .rlght to be represented by counsel, juveniles are not encouraged to have 
attorneys pres~nt at mtake. The desire is to keep intake as informal as possible. 

9. C:rtam proble~s with the training schools were addressed by an Assembly Committee 
0111 C~rre~tlO~s study which lasted three years and resulted in the removal of status offenders from 
these mstitutlOns and the development of the Community Based Alternatives Subsidy Program. 

10. It should be noted t~at. ~ome of those opposed were former supporters of the single 
aglen~y con.cept. .Those .0PPoslIlg It generally supported the need for better coordination and 
fundmg of Juvemle services; they just questioned whether such an agency would not become just 
another state bureaucracy. 
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PENNSYlV,I\NIA CASE STUDY 

Problems' MIJJIT staff visited Pennsylvania 
Mem,bers of the A~ademy for C~;:~~~~;::~udies were done in the followingjurisdictio~s: 

for an on-site case stud~ In February , rest county (Philadelphia), the second largest City 
the state capital (Harrisburg), the state ~cia g ) Intensive interviews were conducted with key 
(Pittsburgh), and a typi~al r,ural COU?ty ~ene 'menting upon court services and court services 
leaders in providing, USing, interpreting: an cdo

m
d 

f attorneys court services administrators, 
, I d d' dges prosecuting an e ense , , , 

policy, These inC u e JU, 'd ' t secotrs legislators and cItizen advocates, 
social ser'/ices providers from both pubhc an prllva ~ Juvenile Court J~dges' Commission, the 

, , bl'shed by the Pennsy vama , , II 
In addition, documents pu I d' individual courts were utilized, as we as 
Pennsylvania Department of Welfare, ~n, var~o~~ard encyclopedic and factual sources, and 
newspaper accounts, g~~ernmental statlstlc1s, s:h Juvenile Justice Center Citizens' Coalition. 
materials provided by cItizen advocates suc 1 as e 
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INTRODUCTION TO THE COMMUNITY 

With II million inhabitants, Pennsylvania represents the fourth most populous state in the 
country. Pennsylvania's population growth has been gradual, rising from about 8.7 million in 
1920 to approximately 12 million in 1980. This increase, at least since 1960, is a result of births 
exceeding deaths rather than from inmigration. 

Pennsylvania's population is approximately 8.6 percent black, slightly lower than the 
national average. Other minorities found in the state are American Indians, Japanese, Chinese, 
and Filipinos, most of whom, including blacks, are concentrated in Philadelphia, Pittsburgh, and 
a few other population centers. 

With the exception of the coastal plains, Pennsylvania's land area of 45,333 square miles is a 
succession of mountains and roIling hills and valleys. Vast agrir.:ultural resources abound in 
Pennsylvania. One of the prized farmlands of the nation is the Great Valley, a wide trough rich 
with limestone soils. There the Pennsylvania Dutch farmers built a culture that is identified with 
the bountiful agrarian life. 

The state is also heavily industrialized. It is the nation's leading steel producer, accounting 
for one-fourth of total U.S. output. It ranks sixth in the exploitation of nickel, coal, sand, gravel, 
stone, and lime. In addition, the state manufactures metal products, foodstuffs, machinery, 
chemicals, electrical equipment, and wearing apparel. 

Transportation facilities have kept pace with the state's rapid development. Being a natural 
bridge for traffic between the Atlantic coastal states and the midwest, its interstate highways, 
particularly the Pennsylvania Turnpike, handle millions of out-of-state travelers every year. Its 
highways and a complex network of railroads also carry the products of farms, factories, and 
mines to port cities to be sent out to the rest of the world. 

The personal income of the Pennsylvanian is higher than the national average. This 
situation may be related to the expansiveness of the state's economy and the fact that 37.5 percent 
of nonagriculture workers (third in the nation) are unionized. 

The building of this rich and complex state has resulted from the work of many ethnic 
groups. In the early 1600s, the English, Dutch, and Swedish disputed their rights to thl:: region. In 
1694, William Penn was granted proprietary rights to the state. A devout Quaker, Penn 
reportedly viewed his colony as an experiment of equality and freedom, divinely inspired as an 
asylum for the persecuted. Therefore, he carefully constructed a constitution that gave 
Pennsylvania the most liberal government in the British eighteenth century colonies. Religious 
freedom was guaranteed, a humane penal code was adopted, and the emancipation of slaves was 
encouraged. After Penn's death in 1718, Pennsylvania continued to develop into a dynamic and 
growing colony, enriched by continuous immigration. The Quakers, English, and Welsh were 
concentrated in Philadelphia and the eastern counties. The Germans (Pennsylvania Dutch) and 
the largely persecuted religious sects of Mennonites, Moravians, Lutherans, and Reformers 
settled in the farming areas of southeast Pennsylvania. After 1718, the Scotch-Irish began 
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colonizing the Cumberland Valley and gradually pushed the fronti~rs westwar~. The la~e 
nineteenth and early twentieth century saw large waves of eastern Europeans and Italians settle In 

the state's two industrial capitals. 
This mixture of people has contributed to contrasts still existing within the state-between 

the midwestern city of Pittsburgh and the eastern city of Philadelphia, between mill and mining 
towns and the quiet charm of the Laurel Highlands, and between the prominent wealth and 

povert~ in Philadelphia. . . .. 
The relatively low crime rates may be seen as a product of the overall stability rising from the 

state's ethnic traditions and gradual population increases. Considering its size, population, and 
degree of industrialization, Pennsylvania ranks low in its index of crime for violent of~ense~. 
Pennsylvania's 1978 violent crime index of 301.1 violent crimes (per 100,000 populatIOn) IS 

considerably under that of its neighbor New York(at 841.0) or even New Jersey (at 423.5), both of 
which are similarly industrialized. Pennsylvania's 301.1 is also lower than the national rate of 
486.9. More surprising, perhaps, is the fact that the 1978 violent crime index for the Philadelphia 
Standard Metropolitan Statistical Area (453.2) was also below the national average. 

INTRODUCTION TO THE JUVENILE JUSTICE SYSTEM 

Court Organization 
The court of common pleas is Pennsylvania's court of general jurisdiction in each of the 

state's 67 counties. These courts have general and original jurisdiction over all criminal cases. 
They also exercise exclusive jurisdiction over juvenile delinquency cases, usually heard in family 

court divisions or in juvenile branches. 
Except in Philadelphia, minor criminal cases are heard in the state's 584 justice (of the 

peace) courts, presided over by district justices. These courts have o~i~inal criminaljurisdict~on 
over offenses which are punishable by fines of not more than $500 or Jail sentences not exceeding 
90 days. Felony and misdemeanor preliminary hearings are also held in these courts. 

Philadelphia's Municipal Court has civil and limited criminal jurisdiction, while 
Pittsburgh's Magistrate Court hears cases. involving misdem~anors and violations of city 
ordinances but hears no civil cases. Neither court hears juvenile cases. 

Minor offenses such as traffic violations are heard in justice courts (except in Pittsburgh 

where such violations are heard in the Magistrate Court). 
Pennsylvania's family courts are divisions of courts of common pleas. A special family court 

division of this court has been statutorily provided for in Allegheny County (Pittsburgh) and the, 
City of Philadelphia. Judges are initially elected on a partisan basis, but may be retained through 

an unopposed retention ballot every 10 years. 
Juvenile intake, probation, and parole services are judicially operated. In many counties, 

services overlap and are performed by the same individuals in county probation departments. 
Secure detention facilities are operated either by juvenile courts, by the Department of Public 
Welfare (DPW), or by judicially appointed boards of managers in Allegheny County and in the 
City of Philadelphia. In general, these services are funded by the county general fund but state 

subsidies help to defray costs under certain circumstances. 
Change in the original system of Pennsylvania's traditional juvenile courts has been 

minimal. There have been no sweeping reorganizations, such as seen in the Florida services 
delivery system. The Pennsylvania juvenile court structure and services seem to have been molded 
by such slow, evolutionary pressures as the incorporation of due process rights consistent with 
Gault and other U.S. Supreme Court decisions, and a gradually increasing youth population. 
These fcrces have resulted in larger court services staff rather than substantial organizational 

changes. 
Cases involving individuals under the age ,of 18 are normally heard injuvenile court, with 

two exceptions. First, murder charges will automatically be heard in adult court but can be 
transferred back to the juve!lile court. Second, felonies which would carry sentences of more than 
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three years if committed by adults may be transferred to adult Gourts when committed by a youth 
14 or older. 

According to Pennsylvania law, a youth may request his own transfer to adult court, or the 
:eque~t may ?e made by any person in a family court division of the courts of common pleas. A 
Juvel11le who IS 14 or more years of age may be transferred to criminal court if a family court finds 
that th~re is a prima facie case that the child committed the delinquent act which is alleged; that 
the delinquent act would be considered a felony if committed by an adult; and if it can be proven 
that the child is not amenable to treatment, supervision, or rehabilitation as a juvenile through 
available services in the juvenile system. I 

Organization of Services to Children in Family Courts 

Detentioll 

Probation officers may order the detention of children who are under their supervision for 
protection of the child or community, or if they believe the child may abscond. Other children 
taken into custody may not be detained prior to a hearing on the petition, unless detention is 
necessary for the child's safety or care, or an order has been made by the court. Places of detention 
for delinquents are limited to licensed foster homes or homes approved by the courts; facilities 
operated by licensed child welfare agencies or approved by the county; detention homes, camps, 
centers, or other facilities under the direction of the courts; or other public or private agencies 
approved by the Department or Public Welfare (DPW).2In each county office, DPW is required 
to develop or assist in developing approved shelter care programs for children. Each county is 
required to develop programs for t.ruant .I\nd ungovernable children and to provide houses of 
detention for children under court jurisdiction; these Jetention homes being variously operated 
by juvenile courts, DPW, or judicially appointed boards. 

Intake 

Probation officers, employed by the courts, are authorized to receive and examine charges 
of delinquency and other juvenile matters. They are encouraged to make informal adjustments, 
prior to the filing of a petition, by ::eferring the child and parents to a social service agency for 
assistance. 

Prior to adjudication, courts may enter consent decrees, unless the parties ohject. Under 
consent decrees, proceedings are suspended and the affected juveniles are placed under home 
supervision. 5ucn decrees may remain in force for six months or until discharge, whichever is less. 
If the terms of consent decrees are met, the petitions are nullified. 

Probation 

Probation is a county-funded and county-based service performed by officers of the courts. 
In addition to supervision and assistance to children placed on probation or on protective 
supervision, probation officers are authorized to conduct predispositional investigations and to 
make referrala to public or private agencies if such assistance appears needed. They also provide 
supervision for paroled juvenile offenders. 

Other Dispositional Services 

During the pendency of any proceeding, courts may order medical or psychological 
examination. Treatment may be ordered promptly if, in the opinion of a physician, it is needed. 

Prior to disposition, courts may order a social study and report by an officer of the court or 
someone designated by the court. Courts are authorized to select a disposition "best suited to the 
protection and physical, mental and moral welfare of the child." In addition to probation, this 
may include release under supervision or transfer of custody to qualified individuals or licensed 
agencies. Also possible is commitment of delinquent children to an institution or other facilities 
operated by the court or other public agency, and approved by DPW. Restitution and public 

179 

\ 



service work are also included in the spectrum of authorized dispositions. 
Counties are authorized to establish schools for the care and education of children under 

court jurisdiction and to receive such children upon commitment by the court. Aftercare 
supervision is a function of county probation departments. DPW is charged with assuring 
adequate public child welfare services for children and providing partial reimbursement to 
counties for such care as foster homes, group homes, community residential facilities, etc. At the 
state level, DPW is required to provide YO!.lth development centers and forestry camps for 
delinquent children committed to DPW by the courts. DPW is also authorized to provide 
counseling to children upon their release from DPW facilities. 

Procedurf'5 for Referring and Handling Children in Family Courts 

After assessing the situation and taking into consideration the Juvenile Court Judges' 
Commission's standards for intake, a probation officer screens, diverts to informal programs, or 
refers to court and makes detention recommendations to ajudge or referee. If a probation officer 
detains a you;h, the judge/master reviews detention within 72 hours. In making the d~tention 
decision, the judgel master takes into consideration the probation officer's. recom~endatlon a~ to 
the need for release and for secure or nonsecure detention. The probatIOn offICer performmg 
intake determines whether a formal complaint will be filed. If a formal complaint is filed, it is set 
for adjudication by a judge or master without formal review by a district a:torn~~. If the 
complaint is found to be true, a dispositional order is entered. All standard dispOSitIOns are 
available to the courts, such as probation, shelter care, counseling, commitment to a secure state 
institution, etc. However, there is a monetary incentive to provide young persons with nonsecure 
community-based placements and services, an incentive which emerged in January 1978 when Act 

148 of 1976 went into effect. 
In general, district attorneys are not involved in the legal screening of complaints at ~he 

intake stage of juvenile courts. In most cases, intake staff members (technically, probation 
officers) determine, without consulting district attorneys, whether complaints should be filed. 
However, the degree of district attorney involvement at adjudication tends to vary wi~h the court. 
An extreme example ofthis situation was found in Allegheny County where four pubhc defenders 
had been assigned to represent individuals in the juvenile court, but the district attorney's only 
involvement was to represent the state on bind over proceedings. 

The involvement of defense counsel during the preadjudication stage seems to be more 
consistent in the various courts than does the involvement of prosecutors. During both informal 
and formal intake proceedings, juveniles are advised of their rights to counsel, a practice 
congruent with standards adopted by the Pennsylvania Juvenile Court Judges' Commission. On a 
regular basis, children are advised (and in some courts required) to retain legal counsel at 

adjudicatory hearings. 

Special Features of Delinquency-Related Services Delivery 

The system of juvenile jurisdiction and services found in Pennsylvania seems to ~ave go~e 
further than any other state in maintaining a locally controlled system. In Pennsylvama, there IS 
no state agency to operate juvenile parole services. Thejuvenile courts' probation office.rs provide 
these services. Intake, probation, parole, and detention are subsumed under the probatIOn arm of 
the court~. The secure state institutions are operated by DPW; however, length of original 
commitment is judicially determined, as are actual release decisions leading, in turn, to parole 
supervision by an arm of the courts. This is the nation's clost;:~t ap~roa~h to a ful~-spectl'um 
juvenile justice operation under the control of local courts, a ulllque SituatIOn deservmg further 

research. 
The power of the local judiciary is enhanced by Pennsylvania's method.f~r selection and 

retention of its judges of the courts of common pleas, a somewhat pohtlcal process. In 
Pennsylvania, judges are initially elected on a partisan basis; however, once elected they a~e only 
subject to a retention ballot every 10 years. This places them, for all practical purposes, outSide the 
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political arena, thereby enhancing their security and prestige. This has been mentioned by 
respondents as tending to cement the already substantial jUdicial control over delinquency-related 
services. 

Another unique aspect of the Pennsylvania juvenile justice system is found in the Juvenile 
Court Judges' Commission established by the Pennsylvania legislature in 1959. The commission 
of nine judges, nominated by the chief justice and appointed by the governor for a three-year term, 
attempts to provide internal self-regulation of juvenile courts through standards and policies 
covering all aspects of operating juvenile courts and probation departments. These include 
training of probation officers in human services skills, management, methods for evaluating 
services effectiveness, and juvenile law. 

In addition, the commission administers a grant-in-aid program to improve juvenile 
probation services. Ninety-five percent of all juvenile courts in the state participate in this $1.5 
million subsidy. Funding eligibility is determined by the willingness of local courts to adopt 
commission standards. This subsidy has had some impact 011 delivery of services , but perhaps not 
as much as would be possible with an increased level of funding, something most judges desire. 
Respondents frequently mentioned two pieces of legislation, Act 148 of 1976 and Act 41 of 1977, 
as having an impact on the juvenile justice system. 

Both of these acts were written and pushed by the Juvenile Justice Center of Pennsylvania, a 
citizen advocacy group concerned with increasing community responsiveness to the needs of the 
juveniles in the juvenile justice system. Special issues of importance to the center include the 
removal of status offenders from juvenile courts and improving community-based resources. 
Further, their legislative efforts clearly indicate that they see juvenile courts as referral agencies 
rather than as service providers. 

Act 41 of 1977 deleted status offenders as a category and reclassified them as dependent 
children, thus placing them under DPW's social services responsibility. 

Act 148 of 1976 is probably the largest children's state subsidy in existence. Under the 
administration of DPW, the act has been recently (1979-80) funded for $75 million annually. 
These funds are allocated to county welfare departments, through their county commissioners, in 
a manner which encourages community-based nonsecure services. Furthermore, these funding 
patterns foster the development of private sector social services and public services outside the 
purview of family courts. FOl' example, emergency shelter care for those status offenders 
reclassified as dependent children is reimbursed at a 90 percent rate. Community-based services 
planning, counseling! intervention, protective services, homemaker services, life skills education, 
day care, foster care placements, group home placements, and residential/ rehabilitative care in a 
nonsecure facility for more than eight children are all reimbursed at a 75 percent rate. Secure 
detention and noncommunity-based, nonsecure, facility-based services for more than eight 
children are all reimbursed at only a 50 percent rate. These rate differentials, 75 percent 
reimbursement for community (nonfacility)-based services versus 50 percent for facility-based 
services, appear designed to encourage placement in t.he community at the least restrictive level. 

According to the Bureau of Family and Community Services, the language of Act 148 has 
been subject to differential interpretation regarding the applicability of its subsidies to activities 
carried out through juvenile court intake, activities such as counseling by intake probation 
officers, court-run group homes or foster home placements, etc. Interpretation of this language 
has been request~d of the attorney general" and the Juvenile Court Judges' Commission has 
sponsored S. B. 1293, legislation designed to clarify Act 148, through amendment, in such a way as 
to ensure eligibility of intake-related social services for subsidy funding. However, at this writing, 
all legislative prapoEuls tending to increase the need for appropriations to implement Act 148 have 
been tabled. This !lai> ceen done, according to the Bureau of Family and Community Services, as a 
response to present shortfalls in funds for already-existing activities. 

Act 148 of 1976 and Act 41 of 1977 were perceived by respondents as giving DPW a great 
deal of financial control over the entire delivery of social services in Pennsylvania. Consequently, 
this legislation has been an understandable source of conflict between juvenile courts and DPW. 
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munity resistance to some portions of Act 148 In addition, according to 130me respondents, com . iti;s distrust community services for 
. I I t and visible Some commun I 

has been partlcu ar ~ acu e .. . tiall hindered operationalization of the act.. n 
delinquents, and this opposItion has 'pa~ t ~ that large numbers of children are bt~lng 
Pittsburgh, for example, respondents indica ~ have not been established, due in large 
unnecessarily detained because needed group omes 

measure to community objections. fr b t DPW and juvenile court judges centers 
However, the primary source of con ICt e .~een. bursement for court administration or 

around the fact that DPW regulations.d~ nOdtprov~ e )relmlthOUgh they do fund 60 percent of the' 
. " . ( t for preexisting etentlOn, a . Th t., 

court SOCial services excep . . nd certain private sector services. e cour s 
administrative costs of local child wClfa.re a . I sistance from the Juvenile Court Judges' 
probation departments do receive some flnan

2
cla as t f probation officers' salaries. This 

t b t this only covers I percen 0 h' t d 
Commission's gran, u. I d' d' satisfaction in juvenile courts. In t IS S U y, d· 't f state aid has resu te In IS. . h'b' . bAt percentage Ispan y 0 f b l' services had been fSeverely 10 I Itea y c 
court respondents felt th~ developme.nt 0 I prt~ a :~t~'s largest juvenile court, the Family Court in 
148 and by DPW regulations. (For exa~p e, . e Staff shortage due to natural attrition and the 
Philadelphia, has had a 25 percent SOCial servlcetsh~ perspective the Juvenile Court Judges' 
county's inability to meet payrolls.) f ~:~~ rel:tify the situat'ion. Currently, the commission 
Commission has introduced a number 0 ISO. d 75 p rce'it reimbursement rate for intake, 
has introduced S.B. 1293, a bill which woul~ pr~vI dee:entio~' h~wever, this bill has been tabled 
intake adjustments, aftercare, and alternatives 0 , 
because of shortages of funds. 

EVALUATION OF THE PENNSYLVANIA JUVENILE JUSTICE SYSTEM 

Results and Conclusions of Opi~ion Survey resent location oj services in Pennsylvania. 

(I) A preJerence emerged ~n s~fPort :,~~~:o erate juvenile court services?", there was a 
• In response to the questIOn, ,who . take :nd robation. Of interest, one of the three 

definitive preference for court operation of In. p l' on of services over the existing 
juvenile court judg~s interviewed selectee! sta~e op.~ra'~stice system would be better funded 
organizational structure. He felt a ~tate-oPo~r~~e~ J~~:n~oe~munity. However, he believed a state 
and more uniform in terms of services aval ~ e ~ tive to community needs. The other judges 
system would be somewhat impersona~ an? ess ad aPt t d that detention should be separately 

.. . h th rrent orgamzatlOn an s a e . b h t 
were satisfied Wit e cu . . .' . , as well as release, was determmed y t e cour . 
administered as long as the deCISIOn to ~e.tal~, 'nts on detention and on probation was not 
Apparently, the inconsistency between t elr VlewpOi 

believed to be significant. h . t k probation and parole services are d .. t t've staff agreed t at 10 a e" . f 
All court a mlms ra I . for selecting court operatIOn 0 . h' th urt Their most common reasons . th 

correctly located Wit 10 e co . ff' t and less bureaucratic and that e 
services related to beliefs that the courts ar~ more e IClen

l
. t 

. I' h umty close to c len s. . 
services should be avallab e 10 t e comm . 's of services operation, Le., county executive or 

Those individuals who selected other for~ d their selections for different reasons. 
. privately operated serVices, rna e . b th 

state operatIOn, or even . By saw a need for a separatIOn etween e 
Those choosing county executive operatIOn generda t put it "There is a need to free up the court 

. I . perators As one respon en , b 
judges !:I.nd socia services ~ . ." This respondent also felt there would e more 
to oversee, in a nondefenslve way, these servI~es. ffi Id not be subservient to the courts. 

b l' because the probatIOn 0 Icers wou . I 
effective use of pro ~ Ion ion did so for two reasons: increased funding ~ us 
Respondents who plc.ked state o~e~t idual who indicated private, nonprofit operated servICes 
standardization ofserVlces. The one In v l' that the current court system was adequate. 
would be worth trying also felt, ~t the s~me I~;~'as perceived by all respondents as quite high. 

• The quality of court SOCial services sta h h' h exist in the Allegheny County 
d nel policies such as t ose w IC . . f This may be relate to person , r t uirements include a mlmmum 0 a 

juvenile court. In Allegheny County, app Ican req 
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baccalaureate degree in a behavioral science plus two years social services experience, favorable 
scores on a written and oral interviews and a staff evaluation. Ultimately, the judge makes the 
final hiring decision, which is usually consistent with staff recommendations. To a certain extent, 
these personnel standards reflect the reimbursement requirements of the Probation Officer 
Subsidy Program, administered by the Juvenile Court Judges' Commission. 

• Responses varied as to whether state, county, or court operation of services increased 
responsiveness to community needs. In general, the perception was that state operation would be 
the least responsive structure of the three. Some respondents felt county operation would be more 
responsive because county commissioners are up for reelection every four years. Other 
respondents felt that courts were the most responsive; they believed the meanS fly which judges are 
selected (initial partisan election and subsequl:lnt iV-year retention) was immaterial, so long as the 
services were locally operated. 

• Some respondents felt the key issue was not who operated the services, but whether the 
courts could have greater access to Act 148 monies. 

(2) With some reservations, respondents tended to see current due process saJeguards as 
adequate alld successJul. 

• Regarding the issue of whether parens patriae is consistent with dl1~ process of law, 
approximately one-half the respondents felt these two legal doctrines were consistent, while the 
other half saw them as inconsistent. 

Those persons supporting the perception of consistency tended to see the two as congruent, 
as long as hearings were bifurcated between adjudication and disposition.3 They expressed the 
belief that due process would be emphasized during the fact-finding phase, and parens patriae at 
disposition. Those who generally felt that the two doctrines were at odds with each other, stated 
that due process demands severely limited the courts' ability to provide care and rehabilitation. 

Generally, respondents felt that then-current juvenile court proceedings in Pennsylvania 
were congruent with Gault and other U.S, Supreme Court decisions. This consistency is in part a 
result of the due process standards of the Juvenile Court Judges' Commission. More important, 
noncourt personnel also reported that constitutional safeguards were being protected by the courts. 

• Most respondents saw the basic philosophy of the courts becoming more oriented toward 
due process. Some respondents also believed the courts were becoming more punitive. This latter 
shift in philosophy is related, according to respondents, to recent legislative efforts to expand the 
number of juvenile offenses automatically heard in adult courts. In this sense, what is being seen as 
a more punitive judicial process may not be reflective of the attitudes of judges and referees. 

(3) A Ithough most respondents were satisJied with the current quality oj court services, the 
most consistently mentioned problem centered on perceptions oj illadequate Junding. This 
response was independent oj the geographic location oj the respondents. 

• Concrete examples of this concern included: in Allegheny County, probation officers 
have not received a raise in two years; the Philadelphia court is operating with a social services 
staff that is below the required level of strength; and, in Greene County, a soil;) probation officer 
performs all court services functions. 

• Since court social services and legal procedures are largely funded by each county's 
general fund, staffing and specialization disparities exist, disparities apparently related to the 
relative wealth of each county and to the political relationships existing between individual judges 
and their county commissioners . 

(4) The majority oj respondents felt it was an appropriate role oj judges to oversee services 
'vhich are ordered by courts but which. courts do not administer. 

• However, no consistent comment was obtained regarding how this should be done, 
beyond conventional "from the bench" monitoring on a case-by-case basis. 

• Most respondents preferred the courts' role limited to the oversight or encouragement of 
prevention and pUblic education efforts. The primary reason for this limited role stemmed from 
concern over the courts' limited time and resources, rather than from concern over whether these 
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involvements would be appropriate to a judicial agency. 
(5) In terms oj the goals oj the juvenile act and the standards oj the Juvenile Court Judges' 

Commission, the juvenile courts in Pennsylvania have achieved significant progress. 4 

• From the juvenile act of Pennsylvania, the courts' goals may be summarized as follows: 
(a) To preserve the unity of the family whenever possible and to provide for the care, 

protection, and wholesome mental and physical development of children. 
(b) Consistent with the protection of the public interest, to substitute a program of 

supervision, care, and rehabilitation for the consequences of delinquent behavior. 
(c) To achieve these purposes in a family environment whenever possible, separating the 

child from parents only when necessary for his welfare or in the interests of public safety. 
(d) To provide means through which the parties are assured a fair hearing and their 

constitutional and other legal rights recognized and enforced. 
The stated purposes of the juvenile courts appear to be both social ane! legal, in that they 

assure constitutional and legal rights and also provide for "care and rehabilitation," In addition, 
the stated purposes focus heavily on the need for preservation of the family unit and on 
maintaining the child with parents whenever possible. Simultaneous goals of protecting the public 
interest while providing for the child's welfare are also stressed. 

• The Juvenile Court Judges' Commission has adopted due process standards which are 
consistent with Gault and other U.S. Supreme Court decisions. These standards have been 
implemented either partially or in toto by many counties in the state. 

• Human services standards, set within due process parameters, have been promulgated by 
the Juvenile Court Judges' Commission and have been incorporated into practice in a number of 
counties. 

• Training requirements of the Juvenile Court Judges' Commission reflect the philosophy 
of the juvenile act. Training covers both legal and human service information. 

• Personnel requirements, human service standards, and training mandates of the Juvenile 
C.lft Judges' Commission's grant-in-aid program have increased the quantity and quality of 
juvenile court services in the state. This impact is particularly significant because these monies 
only cover 12 percent of probation salaries across the state. 

Contemporary Problems and the Question of Structure 

At the time 0'" this study, the leading problem for the Pennsylvania juvenile justice system 
was budgetary in nature. The problem centered around a highly visible conflict between the judges 
and the Department of Public Welfare, centering around Act 148 of 1976 and its implementation. 

This act, probably the largest children's state subsidy in the United States, is under the 
administration of DPW. Funds are allocated to each county in a manner which encourages 
community-based, nonsecure services. In addition, funding encourages the development of local 
child welfare and private agencies rather than juvenile court social services. This situation has 
resulted in organized resistance from the Juvenile Court Judges' Commission, which has 
introduced bills to the legislature to alter the situation. For example, the commission drafted S. B. 
1293 in the 1980 legislative session which would provide a 75 percent reimbursement rate for 
intake intake adiustments, aftercare, and alternatives to secure detention. 

However, s~me respondents indicated that community resistance to portions of Act 148 has 
also been particularly acute and visible. Some communities mistrust community services for 
delinquents, as reflected by refusals to allow group homes ill their neighborhoods. This 
opposition has significantly hindered the full utilization of the act in such communities as 
Pittsburgh, where substantial numbers of children are reportedly detained because needed group 
homes ha'e not been established. 

• There is a need to more fully assess the current funding alignments of social services for 
children in the state. It appears that Act 148 was enacted for the express purpose of diverting as 
many children as possible away from juvenile court intervention. In so doing, that segment ofthe 
juvenile population referred to court may be receiving less services than would be possible with 
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different funding arrangements. 
• Since alternative placements in neighbclrhoods are an integral part' of this legislation, 

methods need to be instituted to reduce community resistance to the presence of group homes . 
• In Pennsylvania, juvenile court judges operate as decisionmakers for a broader spectrum 

of the juvenile justice system than in any other state. They operate local courts and delinquency
related probation, intake, and detention services. They also establish standards for these services 
through a judicial commission and reward compliance through subsidy, make parole release 
decisions, and supervise parole supervision by local probation departments. Their powers to do 
these things are augmented by their relatively removed position from the political process, once 
elected. To what extent this wide authority may contribute to or detract from the efficiency, 
effectiveness, coordination, and public or legislative acceptability of these services is a potential 
research question with exceedingly important implications for American juvenile justice. 

Footnotes 

I. In determining whether or not the child is amenable to treatment within the juvenile 
system, courts are required to consider the following factors: age; mental capacity; maturity; the 
degree of criminal sophistication exhibited by the child; previous records, if any; the nature and 
extent of any prior delinquent history, including the success or failure of any previous attempts by 
a juvenile court to rehabilitate the child; whether the child can be rehabilitated prior to the 
expiration of a juvenile court's jurisdiction; probation or institutional reports, if any; the nature 
and circumstances of the acts for which the transfer is sought; and any other rele"ant factors. 

2. Technically, court-operated facilities come within the purview of DPW's nspection and 
approval responsibilities. Some of these facilities have been given provisional approval pending 
remedy of problems, but none have been closed. 

3. A concrete situation, true only of the Allegheny County juvenile court, indicates that the 
state has not gone completely to a due process model. According to a number of respondents, the 
district attorney's only role in the proceedings of the court is restricted to prosecution of bindover 
cases. The district attorney is not consulted on intake offiling decisions and does not represent the 
state in contested cases. As a consequence, the court attempts to perform the conflicting roles of 
impartial arbitrator and protector of the state's interests. Other oossible conflicts of role and 
interest exist because intake, parole, and some detention services' are supervised by probation 
departments. In many courts, regardless of their size, the same individuals perform more than one 
of these functions. Ultimately, this condition could be tested within the framework of due process. 

4. 42 Pa. C.S.A., Sec. 6301. 
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PART I 
PHILOSOPHY 

I. Do you think the basic philosophy of the court is changing? In what way? 

How do you feel about this change? 

2. Is the concept of parens patriae consistent with the concept of due process of law? 
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3. Does the recent emphasis on adversary court procedures interfere with the court's traditional 
responsibilities to provide care and treatment? 

4. Are there any practical problems caused in court operations in attempting to meet both the 
needs of the individual child and the standard requirements of due process? 
___ Yes ~o ___ Undecided No Opinion 
Comments: 

5. In theory, s'ince the juvenile court is responsible for adjudicating delinquency, should it also 
be responsible for preventing delinquency? 

6. Should the court playa role in reforming social conditions responsible for delinquency'? 

7. Intake, probation, and detention services can be operated within the county themselves, and 
can also be operated by executive branch agencies. Where they should be located, as a matter 
of public policy, has become a controversial matter. 
What is your opinion about where these services should be located? 

8. a. What advantages do you see in locating the services where you have suggested in question 
7'l 

b. What efft~ct do you think this location oi~ intake, detention, and probation has (will have) 
on the quantity of available services? 

c. What effel~t do you think it has (would have) on the quality ofstaffthat would be hired? Do 
you think courts or executive branch services are better able to attract qualified people? 

d. What effect do you think it has (would have) on the responsiveness of these services to the 
communil:y? Do you think that staff working for an elected judge are more sensitive to 
community concerns than are staff who work for an appointed official? 

e. What effect do you think it has (would have) on the budgets for intake, detention, and 
probation services in this state/county? 
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. b' d t tion and intake services? 
At this time, is there adequate funding of pro atlOn, e en. . ' 

9. _Yes No _Undecided ~o OplIlIon 

Comments: 

W ould the~e be greater funding of th~se services if they were ~ot co~a~e~? inion 

N No Difference _UndeCided p 
_Yes - 0 

Comments: -===~-----------------------== 
. 'b'l't for ensuring proper delivery of children's services 

10. ShouldjuvemlecourtshavearesponslllY d .. t ? 
which are ordered by the courts but which the courts do not a ,?lniS er 

__ -,No _Undecided ~o Information 

_Yes ~==~ ____ -------------------===~ Comments: -

If yes, what procedures or actions should the court take to ensure the proper delivery ofthese 

services? 

Do you think the court should apply these sam"e procedures or actions to services that arc 

operated by the court? 

II. If you could change the way intake, detention, and probation services are run, what would 

you change or what would you change to? 

12. General Comments: 

i 

\ 

~--------------------------------------------------------

Ii 
: 
I 
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PART II 
COURT SERVICES oRGANIZATION: 

CHANGES AND EVALUATION 

I. Have there been any reorganizations or transfers of service programs or personnel between the 
court and other agencies in the last 10 years? 
___ yes No Don't Know 
Comments: __________________ _ 

a. If yes, have these changes improved the adequacy of services received by the court? (If no, or 
don't know, go to Intake.) 
___ Yes ___ No ___ Undecided No Information 
Why'l ________________ ..:.:.... ________ _ 

b. What were these changes intended to accomplish? 

c. Have these changes been successful in accomplishing these goals? 
__ g._Yes -No ___ Undecided No Information 
Comments: ___________________________ _ 

Intak~ 

I. In your jurisdiction, who determines whether a formal complaint should be filed? 

a. Was this procedure initiated in order to better protect the due process rights of the child? 
__ Yes ~No No Information 

Has this practice effectivelY operated to protect these rights? 
__ Yes No ___ Undecided __ -No Information 
Comments: __________________________ _ 

b. If no, what advantages or disadvantages nre there/ would there be in having the prosecutor 
determine whether to file? 

2. Is the child informed of his/ her due process rights during informal intake procedures? 
___ Yes No No Information 

3. In this jurisdiction, is the child encouraged to have legal counsel present at formal intake 
hearings or informal interviews? 
___ Yes N(l No Information 

a. If yes, has this practice effectively operated to protect these rights? 
__ Yes -No __ Undecided -No Difference -No Information 

4. In youI' jurisdiction is thejudge consulted on whether a child is diverted from the court or the 
complaint set for adjudication? 
___ Yes No ___ No Information 
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a. What are the advantages or disadvantages of having the judge consulted? 

5. In order to receive a referral to a diversion program, is a child more likely to admit charges if 
this will get him/her a referral to an informal diversion program and get out of a court hearing? 

Do you believe that informal procedures (such as diversion or intake-level screening of 
complaints) infringe upon the child's right to due process? 

6. f\re there written guidelines for determining whether a child is diverted frotTI the court at 
ntake? 
____ yes No --No Information 
a. If yes, are these written guidelines taken from the law, court rules, administrative guidelines, 

prosecuting attorney's policy, etc.? 

b. What are the advantages and disadvantages of having written guidelines? 

7. In this jurisdiction, does ajudge receive information about the offense or about the child before 
the formal hearing on the facts is held? 
__ Yes ___ No ___ Undecided No Inform"tion 
a. What are the advantages or disadvantages of a judge doing so? 

8. If you could change the current intake system and/or practices, what changes would you 
me.~e? 

Probation 
I. Do probation officers file probation violation complaints on children they supervise? 

___ Yes No ___ Undecided No Information 
Comments: _____ ~ _______________________ _ 

If yes, does this procedure create situations of conflict of interest between the probation 
officer's roles as complainant and caseworker? 
___ Yes ___ No ___ Undecided No Information 

If no, why not? 

2. In your court, is there more likely to be formal judicial review of probation supervision because 
the probation department is operated by the court rather than by the state or the county? 
___ More Likely I ess Likely No Difference ___ No Opinion 
Comments: ____________________________ _ 

3. What are the strengths and weaknesses of present probation services? 
Comments: ________________ '"-___________ _ 

4. If you could change the current probation practices and/ or ~ervices, what changes would you 
make? 

i 
I 
L 

I 

\It 
1 

5. Is there currer.tly a state SUbsidy for probation services? 
_Yes _No -No Information 
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If so, What is it intended to accomplish? _. ------------------
What are the details of the subsidy? __________________ _ 

Has it been successful? ________________________ ~ 

Detention 

I. What agency in your jurisdiction is designated to operate the secure detention facility? 

2. Once a child is detained, what court officer reviews the detainment? 

3. How soon after detention does this review take place? 

4. Does the child have a right to appeal the findings of the detention review? 
_Yes No No Information . 

5. Are less restrictive placements considered in lieu of secure detention? 
_Yes No U d 'd d . - n eCI e No Information 
If yes, what are the alternative placements? 

Under what conditions are less restrictive placements used? 

6. What are the strengths and weaknesses of the present detention system and practices? 

7. ~::e~ could change the current detention system and/ or practices, what changes would you 

8. General Comments: 

.\ 
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PART III 
ENVIRONMENT AL FACTORS 

I. Is there any currently pending legislation, resolutions, etc., which will affect the juvenile 

justice services? 
___ Yes ~o 

If so, please describe: -------------------------

a. Who is sponsoring it? ------------------------

---------------------------------------------
b. What groups are supporting it? --------------------

c. What groups are opposing it? _____________ --------

d. At what stage are the hearings (sub-committee, committee, floor, etc.?) 

e. How will it affect your court if passed in its present form? 

f. What prompted the initiation of the act? ________________ _ 

g. Do you support it? 
___ Yes --No Comments: __________________ _ 

h. Will it effectively achieve its objectives? 
___ Yes _--.No Comments: _________________ __ 

i. Will it affect your court in ways different from its affect on other courts? 
___ Yes --No Comments: ___ . ______________ __ 

2. Are there any organized interest groups in your community which are concerned with the 
operation of the justice services? 
___ Yes No Comments: -------------------

If so: 
a. Who are they? _________________________ _ 

b. Does their membership include any current/former court personnel? 
___ Yes --No Comments: _________________ _ 

c. What type of issues are they concerned with? ---------------

d. What impact have they had on the operation of the court in the past? ------

e. What impact do you expect them to have in the future? __________ _ 

f. Do you support the aims of this group(s)? 
___ Yes No Comments: ___________________ _ 
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3. What is the attitude of the general community towards juvenile services? 

a. Is it generally supportive? ___________ , __________ __ 

If not, is there pressure to emphasize punishment? 
___ Yes No Comments: __________________ _ 

b. Has there been a "public uproar" over any of the services in the past? 
___ Yes No Comments: _______________ , ___ _ 

c. Do the attitudes distinguish between services provided and general feelings about the court 
(or all courts)? 
___ Yes No COmmei"its: 

d. Are there any individuals who are opinion leaders among the lay public concerning 
juvenile services? 
___ Yes No If yes, who? ________________ _ 

What iss.ues have they been involved in? ________________ _ 

What positions have they taken? ___________________ _ 

4. What are the attitudes of.the media towards juvenile services? 

a. Have there been any media reports on court service programs in the last few years? 
___ Yes No 

b. If so, what was the general tone of the report(s)? ____________ _ 

c. Are there any reporters who seem to have a special interest in the juvenile court? 
___ Yes No 

d. What has been the impact of media coverage on the court? 

5. What is the relationship between the judge and the county commissioners? 
Generally friendly? ( ) Generally cooperative'? ( )' 
Comments: ____________________________ _ 

a. Have there been any publicized conflicts between them in the past? 
___ Yes No 
If so, how were these conflicts resolved? ________________ _ 

Have the commissioners shown much interest in juvenile court services in the past? 

b. Is there much likelihood this relationship will change in the near future? 
_ __ Yes No 
If so, why? _____ ~ ______________________ _ 



196 

6. What is the over-aU relationship between the court and welfare/social 
services/ educational/ other treatment agencies/ police department/ sheriff? 
Generally friendly? ( ) Generally cooperative? () , 
Comments (can be different on each kind of agency): ____________ _ 

7. What is the over-ali relationship between the court and other juvenile service-relevant 
agencies/individuals in the community (e.g., schools, private service agencies, private 
psychologists/ psychiatrists)? 
Generally friendly? ( ) Generally cooperative? ( 
Comments (can be different on each kind of agency): ____________ _ 

a. Has there been any serious conflict in the past? 
___ Yes _--.No If so, what about? _______________ _ 

b. How was it resolved? _______________________ _ 

c. Has conflict with these agencies affected the operation and/ or organization of the court? 
___ Yes No Comments: _______ , ___________ _ 

8. Any serious conflict between the court and any federal, state, or local planning bodies? 
___ Yes ~o 
If so, what was the conflict about'l ___________________ _ 

How was the conflict resolved? _____________________ _ 

9. Does the judge playa visible role in community affairs outside of the court? 
___ Yes No Comments: __________________ _ 

a. If so, have the positions taken by the judge had an impact on the services offered by the 
court or in the way they are operated? 

b. If so, has this been done by his advocacy with the county commissioners, the public, the 
state legislature, the party organizations, social welfare community, united fund, media, 
other agencies, corporate leadership, or with whom? 
Comment: ___________________________ _ 

10. Is the judge a member of the Board of Directors or active in the leadership of any community 
organizations or groups? 

II. What agency supplies the salaries for services personnel in probation, detention, and intake? 

a. What influenc~ does the court have on the amount of salary money these other agencies 
supply? 
__ ~Significal:! _-Not significant ___ Undecided I 
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12. Can you recommend other people who are particularly knowledgeable and influential in the 
area of juvenile court services in this state that we should interview? 
___ Yes No 

If yes, please indicate below: 
Name Agency Title Address/ Phone 

13. ~o y~u have additi?nal c~mments about the subject matter of this study, the questions, the 
interview, the questionnaire, etc.? If you do, please given them to us here: 
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State 
Alabama ......•..•.... 
Alaska ..•••••..•..•..• 
Arizona ..•...••.....•. 
Arkansas ............. 
California •...•..•..... 

Colorado ............. 
Connecticut ..•........ 
Delaware ............. 
Florida ..•..•......... 
Georgia ..•.....•.•..•. 

Hawaii ............. 
Idaho ................ 
l11inois .............•.. 
Indiana ....•.•........ 
Iowa .•..........•.... 

Kansas •...•....•..... 
Kentucky ••.•••..••.•. 
Louisiana .••...•...•.. 
Maine .......•••.•.... 
Maryland .•..•.......• 

Massachusetts ......•. , 
Michigan ............. 
Minnesota ............ 
Mississippi ..•...•..••. 
Missouri •.••..•.•..•.• 

Montana •......•...•.• 
Nebraska ............. 
Nevada .•...•.•.••.•.. 
New Hampshire ....... 
New Jersey ....••...••. 

New Mexico .......... 
New york .••..••.•.••. 
North Car()lilla ••••••.. 
North Dakot$ ......... 
Ohio .••.••.••.••...•• 

Oklahoma ............ 
Oregon ••.••...•.•••.. 
Pennsylvania •.••.••.•. 
Rhode Island .......... 
South Carolina •.....•. 

South Dakota ......... 
Tennessee ......•...•.. 
Texas ................ 
Utah ...•.•..•.•.•.••. 
Vermont .•.••••.•••••. 

Virginia ............... 
Washington ........... 
West Virginia ••••.••••• 
Wisconsin ............. 
Wyoming .•.•..••.. '" 

Total .••••....•.••.. 
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administration. His previous research activity has centered upon the impact of 
administrative review in decisionmaking, and the impact of volunteer, in
school supervision of juvenile offenders. 

Robert G. Swisher is a Research Associate at the Academy and has served 
on the staff of both the Juvenile Court Services and Youth in Adult Courts 
studies of the Major Issues in Juvenile Justice Information and Training 
Project. For four years prior to joining the project, he was employed as a 
graduate research associate at the Disaster Research Center while pursuing 
graduate studies in sociology at the Ohio State University. While at the 
Disaster Research Center, he worked on a variety of projects, including 
emergency medical services, the delivery of mental health services in rural 
areas following disasters, and the planning for and response to chemical 
disasters. Prior to entering graduate school, he was the program coordinator 
for the Head Start Migrant Programln northwest Ohio. 

Kurt H. Weiland practices family and administrative law in Columbus, 
Ohio. His interest injuvenile law has led him to participate in research projects 
at the Academy and also at Ohio State University'S Program for the Study of 
Crime and Delinquency. He has served as clerk and referee in the Licking 
County Probate and Juvenile Court in Ohio and has prepared numerous 
research reports for the Ohio General Assembly. He holds a master's degree in 
political science and a doctorate of law from Ohio State University. 

Christine E. Wolf was a Research Associate of the Academy and was on 
the staff of the Juvenile Court Services study of the Major Issues in Juvenile 
Justice Information and Training Project. Previously, she had been involved 
in the design, development, and administration of the Intake Department of 
Lake County (Ohio) Juvenile Court. Subsequently, she directed Lake 
County Juvenile Court's planning, program developm~nt, stafftraining, and 
grant writing functions. In addition, she coordinated the court's four 
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departments and served as a liaison with local, regional, and state agencies. 
She was also a researcher on the Institute of Judicial Administration, 
American Bar Association Juvenile Justice Standards Project. 

Joseph L. White is Director of the Major Issues in Juvenile Justice 
Information and Training Project and Senior Fellow of the Social Policy 
Center at the Academy. Previous employment included such posts as Director 
of the Ohio Youth Commission, Director ofthe Ohio State Criminal Justice 
Planning Agency, and Assistant Attorney General for the State of Ohio. 

He holds a bachelor's degree in political science, a master's in social work, 
and juris doctorate. At present he is an adjunct assistant professor of social 
work at Ohio State University. Dr. White serves as permanent consultant to 
the Council of State Governments, and as consultant to numerous state and 
federal agencies. He was a member of the National Advisory Commission on 
Standards and Goals Police Task Force. Although he has authored numerous 
articles and monographs, he is probably best known for two works published 
by the Council of State Governments, Status Offenders: A Working 
Definition and The Future of Criminal Justice Planning. 
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