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The increase in white-collar crime
in recent years has been dramatic. Ex-
perts estimate that its annual cost in
this country alone exceeds $40 billion.?
Its victims are diverse and not only
include large businesses but individual
consumers.

The suggestion has been made
that investigation into white-collar
crime has been neglected and that
prosecutive accomplishments have
been something less than a total suc-
cess.? Obviously, there are many rea-
sons for this, but one significant factor
must be the difficulty of obtaining evi-
dence of guilt. Unlike traditional per-
sonal and property crimes where the
criminal instrumentalities are appar-
ent—the “smoking gun” or crowbar
left at the scene—evidence necessary
to convict in a complex business
scheme is not so apparent. The Gov-
ernment's proof often requires the re-
construction of activities conducted
over several years and almost as-
suredly depends on the gathering of
documentary evidence. This article will
examine the legal problems of applying
a traditional law enforcement tool, the
search warrant, to the task of collect-
ing evidence of modern, sophisticated
white-collar crime.?

Advantages of a Search Warrant

It is now apparent that investiga-
tors may seize any evidence which
they have cause to believe will be in-
criminating.* This includes documen-
tary evidence.® As stated by the U.S.
Supreme Court nearly 60 years ago:

“There is no special sanctity in

papers, as distinguished from oth-

er forms of property, to render
them “immune from search and
seizure, . . " ¢ -

e
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Documentary

Several methods are available to
officers faced with the task of devulop-
ing documentary evidence. First, a re-
quest for production can be made to
the custodian of the documents. The
response, however, may be a refusal,
especially if the custodian is a suspect.
Second, a subpena duces tecum can
be sought directing production of the
documents. But subpenas are subject
to motions to quash or make definite
and certain, both time-consuming proc-
esses. The weakness of either method
is obvious—a delay may occur. And
once a suspect is alerted to the Gov-
ernment’s efforts to obtain possible in-
criminating documents from him, he
has a motive to alter or destroy the
evidence. Because documents are
easily destructible, the loss of evidence
when either of thesa methods is used
is quite probable. This would seem
especially trte when data are stored in
computers.?

An effective solution to this prob-
lem of disappearing evidence is the
search warrant. Because only Govern-
ment personnel are present when war-
rants are issued, and because no
advance notice is required prior to ex-
ecution, 8the element of surprise neces-
sary to prevent destruction is present.
Within the past 4 years, the Supreme
Court has upheld the use of search
warrants for seizures of documents
both from the premises of defendants ¢
and third parties not suspected of
criminal complicity.°

Another advantageous feature of
the search warrant should be identi-
fied. It is now clearly established that
the fifth amendment prohibition against
compulsory self-incrimination is not
violated when officers seize docu-
ments under the authority of a search
warrant. This is true even if the seized
documents had been prepared by the
defendant himself. As noted by the

Search

Warrants

A
Problem of
Particularity

By LARRY E. RISSLER
Special Agent

Legal Counsel Division
Federal Bureau of Investigation
Washington, D.C.

Law enforcement officers of other
than Federal jurisdiction who are
interested in any legal issue discussed
in this article should consult their legal
aaviser. Some police procedures ruled
permissible under Federal ‘
constitutional law are of questionable
legality under State ‘aw or are not
permitted at all.
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“The degree of specificity required varies
with the circumstances and nature of the property sought
and the right which is protected.”

Supreme Court in a recent case involv-
ing the seizure, under a warrant, of
documents from the law office of a
fraud suspect:

“YT)he constitutional privilege

against self-incrimination . . . is

designed to prevent the use of
legal process to force from the lips
of the accused individual the evi-
dence necessary to convict him or
to force him to produce and au-
thenticate any personal docu-
ments or effects that might
ineriminate him.’ ™
When documents are seized under the
authority of a warrant, the suspect him-
self is not compelled to do anything.
He is not required to help locate the
documents nor is he compelled to pro-
duce or authenticate them. The offi-
cers themselves locate and remove
the evidence. And without some ele-
ment of compulsion, the privilege
against  self-incrimination is  not
violated.

By contrast, fifth amendment val-
ues may be implicated when officers
use a subpena to obtain records. In the
language of the Supreme Court, *'the
Fifth Amendment may protect an /ind/-
vidual from complying with a subpoena
for the production of his personal rec-
ords in his possession because ihe
very act of production may constitute a
compulsory authentication of incrimi-
nating information. . . .” 12 (This limita-
tion has application only to documents
held by a sole proprietor or private
individual. It has long heen recognized
that collective entities, such as corpo-
rations and some partnerships, cannot
assert the fifth amendment, even if the
subpenaed documents would incrimi-
nate one of the organization’s offi-
cers.) 2

28 / FBI Law Enforcement Bulletin

Search warrants for personal doc-
uments and business records are sub-
ject to the same legal requirements
imposed on other search warrants.
Discussed below is one of those re-
quirements which takes on special sig-
nificance when the object of the
warrant is documentary evidence.

Particularity of Description

The fourth amendment to the U.S.
Constitution requires that search war-
rants particularly describe the “things
to be seized.” This is to make the
search as precise as possible and
avoid unnecessary rummaging. Spe-
cifically describing the objects of the
search permits the judge issuing the
warrant to make the determination of
what items should be taken. If the
warrant fails to describe narrowly the
property, the decision to seize be-
comes an administrative one made by
the searching officer, and the warrant
will be condemned as a ‘‘general war-
rant.”

The degree of specificity required
varies with the circumstances and na-
ture of the property sought 4 and the
right which is protected. For example,
a higher standard is imposed on war-
rants for items which involve first
amendment considerations.!® By con-
trast, when the property sought is con-
traband, general descriptions often
suffice. This is because contraband is
illegal to possess. And when the items
named offend the law, there is no dan-
ger a suspect will be deprived of any
lawful property.!'® Some stolen items
can be adequately described by physi-
cal description and serial number, or
perhaps model number, brand name,
and quantity. But describing business
documents presents unique problems.
Serial numbers and brand names are
unavailable. Yet, the fourth amend-
ment's mandate of particularity must

be satisfied. The following discussion
outlines some of the approaches to
this problem which have met with ap-
proval in the courts.

Many times, investigators will be
aware of specific documents being
sought. This is often the case when the
described items are stolen papers. For
example, in a case entitled /In Re
Searct; Warrant,'" Federal agents oF.
tained a warrant to search for docu-
ments stolen from the U.S.
Government. The warrant described
many of the items as individual docu-
ments, designating them by type
(memo, report, etc.), date, subject, au-
thor, and addressee. This language
was quite sufficient to pass the consti-
tutional test of specificity. Officers ap-
plying for documentary search
warrants should consider using similar
descriptive terms whenever possible.

But often the task is not that sim-
ple. “Where the search is for business
records generally, as opposed to a
specific record, a general description is
often ali that is possible due to the
general nature of the documentary evi-
dence sought.” '® In that event, the
searching officer can only “be expect-
ed to describe the generic class of
items he is seeking.” 1

In some instances, generic de-
scriptions (descriptions by class or
group) alone may be sufficient.?® But
usually a general description of docu-
ments must be qualified by a standard
to enable the executing officers to sep-
arate the papers to be seized from the
general class of documents described.
This standard is called a limiting
phrase.

SN

There are many possibilities: for
drafting limiting phrases. One is to limit
the generic descriptions by referring to
a smaller identifiable category within
the class. For example, in a recent
Oregon case,? a defendant was con-
victed of disseminating obscene mate-
rial. During their investigation, officers
had obtained a search warrant for the
movie house where the allegedly ob-
scene films were shown. Their purpose
was to establish documentary proof of
the defendant's ownership and pos-
session of the theater. The warrant
contained the generic description
“business records,” followed by the
limiting phrase “pertaining to the own-
ership of the Star Theatre located
at. . . ."” The court noted that the ge-
neric term “business records" was im-
permissibly general standing alone.
But the use of the limiting phrase gave
“judicial direction to the officer as to
what among the general class of ‘busi-
ness records' (was) to be seized and
what (was) to be left.”” 22 The warrant
was upheld.

Another possibility is to limit by
reference to a specific crime or event.
An example appears in United States
v. Scharfman.®® Officers obtained a
warrant to search a store for stolen
furs. To enable them to search for
documentary evidence of the defend-
ant’s involvement in the sale of the
stolen furs, the descriptive phrase
“books and records” was added to the
warrant. Standing alone, this phrase
clearly would be condemned as being
too broad. 1t would have authorized
seizure of every document in the store,
whether or not related to the stolen
furs. However, following “books and
records,” the warrant contained the
limiting phrase “as are being used as
means and .instrumentalities of the
(theft of fur articles).” The court con-

cluded that this limiting phrase restrict-
ed the search to documents related
only to the stolen furs. The warrant
was thus adequately particularized.

Several courts have been critical
of limiting phrases which limit the
search merely by reference to a broad
criminal statute. For example, United
States v. Roche ** was a case involv-
ing an investigation into an extensive
automobile insurance fraud scheme. A
warrant was issued which authorized
seizure of a wide range of documents
described in generic terms (books, rec-
ords, account journals, invoices, etc.).
A limiting phrase was also included
which restricted the generic description
to "evidence . . . of the violation of
Title 18, United States Code, Section
1341,

The court of appeals held that this
description made the search impermis-
sibly broad. It reasoned that section
1341 (the Mail Fraud statute) makes
illegal a/ frauds that use the mails, and
the warrant would have authorized a
general search for evidence of any
type of mail fraud. Because the affida-
vit only established probable cause 1o
believe records of a motor vehicle in-
surance fraud were on the premises,
searches conducted pursuant to the
warrant were invalid. The court strong-
ly suggested that the warrant would
have been valid had it limited seizure
to records relating to automobile insur-
ance. The description would have
been even more insulated from attack
had it further narrowed the documents
to be seized by reference to category
(liability, coliision policies, etc.), specif-
ic time periods, and known victims of
the fraud.

Using the benefit of hindsight, it is
possible to reconstruct a description of
the documents sought in Roche as
follows:

“Books, records, account journals,

invoices, etc. . . (listing all known

classes of documents), covering
the period 1/1/78-1/1/79, per-
taining to motor vehicle liability
and ocollision insurance, which
documents constitute evidence of

a violation of T. 18, U.S. Code,

Section 1341 (Mail Fraud).”

Note that this description begins
with a reference to the broad generic
class of items sought (books, records,
etc.) and then through the use of limit-
ing phrases, narrows the general class
by time period (1/1/78-1/ 1/79), cate-
gory (liability and collision insurance),

and type of offense (mail fraud.) The
resuit is language specific enough to
enable an officer executing the warrant
to distinguish between innocent
documents and those which constitute
evidence.

in most instances, the limiting
phrase will appear in the warrant itself,
This is because it is the warrant that is
the object of the fourth amendment's
specificity requirement. But under
some circumstances limiting language
may appear in the affidavit, which is
the supporting document containing
the statement of probable cause. It is
frequently advantageous to the pros-
ecution to be allowed to refer to the
affidavit for descriptive language,
because the affidavit usually contains a

very comprehensive account of the
criminal activity and the items sought.
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“Search warrants for personal documents and business records
are subject to the same legal requnf,ements
imposed on other search warrants.

In order to limit a warrant’s broad
description by referring to the specific
language in the affidavit, the affidavit
must accompany the warrant, and the
warrant must contain words of refer-
ence incorporating the affidavit.? it is
also advisable to physically attach the
affidavit to the warrant. Then by leav-
ing a copy of both at the search loca-
tion, the purposes of the fourth
amendment's specificity requirement
are satisfied (limit the discretion of the
executing officers and give notice to
the party searched). '

A good example of the use of this
technique is the case of /n Ae Search
Warrant,*® discussed earlier. The
search warrant contained a lengthy
description of specific documents,
followed by the following general
language: )

“Any and all fruits, instrumental-

ities, and evidence (at this time

unknown) of the crimes of conspir-
acy, obstruction of justice and
theft of government porperty (sic)

. . which facts recited in the ac-
companying affidavit make out.” '

The defense conténded this lan-
guage granted the investigators
authority to search for and seize any
evidence of conspiracies to steal Gov-
ernment property and obstruct justice
and amounted to a general warrant.
The court of appeals rejected this con-
tention and ruled that the italicized
phrase in the description incorporated

into the warrant the attached 33-page:

affidavit. Because the affidavit went
into great particularity regarding the
offenses that the documents sought
were designed to prove, precise limits
were placed on the searching ageqts.
They were only authorized to seize
evidence of the conspiracies described
in the “accompanying affidavit.”

30 / FBI Law Enforcement Bulletin

It is noteworthy that in several
other recent document search cases,
reviewing courts have suggested that
the generality of the warrants could
have been saved by the specificity of
the affidavits, if the affidavits had been
served with and incorporated into the
warrants. 2 Investigators contemplating
the preparation and service of docu-
mentary search warrants for the
detailed examination of voluminous
records should considér the use of this
procedure.

Catch-All Phrases

Nowhere is the tension between
the fourth amendment's particularity
requirement and an officer's desire to
seize business records more notice-
able than in those cases in which a
warrant’s description includes a broad
“catch-all” phrase (general reference
to unknown documents). Such phrase-
ology was the subject of recent Su-
preme Court scrutiny in Andresen v.
Maryland.?®

Andresen involved an investiga-
tion -of fraudulent real estate activities
in Maryland. In the course of the inves-
tigation, officers obtained a search
warrant for the defendant's law offices.
The warrant’s description named ap-
proximately 20 specific generic classes
of documents which were limited by
the phrase ‘“pertaining to sale, pur-
chase, settlement and conveyance of
lot 13, block T...." It also included the
following “catch-all” phrase: “[tJogeth-
er with other fruits, instrumentalities
and evidence of crime at this time
unknown." 3¢

The defendant conceded that the
generic descriptions and the limiting
phrase were models of particularity,
but contended that the quoted catch-
all language rendered the warrant fa-
tally general because it authorized the
search for evidence of other “un-
known” crimes for which no probable
cause had been established. The
Court disagreed and held that the chal-
lenged phrase was not a separate sen-
tence, but rather appeared at the end
of a lengthy sentence which included
the generic descriptions and limiting
phrase noted above. Thus the word
“crime” in the catch-all language did
not refer to other unrelated offenses,
but only to the crime described in the
sentence in which it appeared (fraud
related to lot 13T). As such, it did not
authorize a general search for evi-
dence of other crimes.

in reaching its decision the Court
appeared to acknowledge that in some
cases officers will not know the precise
nature of all the documents needed to
prove their case.®! Probable cause
may exist to believe that relevant docu-
mentary evidence is present, but a par-
ticular description is impossible. A
catch-all description may “be the very
best they can provide.” 32 This would
seem especially true in complex cases,
such as antitrust investigations or real
estate schemes, ‘“‘whose existence
(can) be proved only by piecing togeth-
er many bits of evidence.” 33
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A word of caution should be stated
here. Prudent officers would be wise
not to include broad catch-all phrases
as standard “boiler plate” language in
all warrants for documentary evidence.
The few cases which have approved
the use of such phrases involved war-
rants in which the challenged language
followed “a lengthy list of specified and
particular items,” 3 limited by refer-
ence to a specific crime. Because “the
law is still largely unformed in this diffi-
cult area,” % it would be wise to restrict
the use of catch-all phrases to cases in
which similar conditions exist.

Conclusion

The task of obtaining documentary
evidence in white-collar crime investi-
gations poses special problems. Be-
cause documents are easily
destructible, the use of search war-
rants is often advantageous. To be
lawful, search warrants must satisfy
the particularity requirement of the
fourth amendment which requires a
specific description of the documents
to be seized. But many times the pre-
cise nature of the records sought is not
known in advance. To resolve this di-
lemma, several courts have indicated
that generic descriptions of the docy-
ments (descriptions by class or catego-
ry) are permissible if followed by
limiting language enabling the execut-
ing officers to separate the papers to
be seized from the general class of
documents described. Limiting phrases
may narrow the general class of docu-
ments by reference to time periods,
category, type of offense involved, or
specific events or individuals.

In some instances, broad catch-all
language may be used if included in a
description which contains a lengthy
list of specified documents, limited by
reference to specific crimes.

To be sure, there is no “litmus
Paper” test for determining whether a
warrant’s descriptive language meets
the standard mandated by the fourth
amendment. Many subtle factors are
considered by reviewing courts when
examining a warrant for constitutional
sufficiency. Nevertheless, it may be
helpful to officers engaged in the diffi-
cult task of drafting documentary
search warrants to ask themseives this
simple question. “What documents
would this warrant authorize me to
seize”? If the answer is, “only those
which | have established probable
cause to believe are evidence of the
crime under investigation,” the warrant
most likely will be upheld. However, if
the answer is, “read literally, this war-
rant would permit the seizure of docu-
ments other than those for which
probable cause has been established,”
the warrant may be overly broad and
should pe redrafted. FBI
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