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CRIME DURING THE PRETRIAL PERIOD: 

Ba'ckground 

A.·SPECIAL SUBSET'OF THE 
CAREER CRIMINAL PROBLEM,' 

Recently, there has been increasing natidnal concern about, pretrial re­
lease practices and their'influence on subsequent crimes committed by defen­
dants awaiting·tria.l. In February of this year, former Attorney General 
Griffin Bell stated that the ~riminal justice system releases too many ~eople 

" who endanger the publ ic and suggested that repeat offenders should b,e kept' 
off the street. A similar sentiment was expressed that same month by Chief 
Justice Warren Burger, who indicated that a defe~dant's possibl~ threat to 
the community could no longer be overlooked i'n' setting bail, as is mandated 
by most national and. state legislation. 1 

More recently, Senators Edward Kennedy and Birch Bayh have expressed 
concerns abdut pretrial rel~ase mechanisms. In a June speech on this topic, 
Senator Kennedy said that the current practices are "not working..... They 
.fail to deal with the problem of crimes committed~ by defendants released on 
bail ... (and) they pose an unnecessary threat to the safety of the community. "2 
In a similar vein, Senator [3ayh commented, "It should be evident to all of. 
us that we are not enhancing the civil liberties of the 99 percent 'of our law­
abi.ding citizens by allowing them to be preyed upon by career criminals who 
are out on bail.."3 . 

Similar concerns about release practic~s are shared by th~,general public. 
For example, in a 1978 public opinion sl,.Jrvey, 37 percent of t~e respon­
dents expressed a belief that it was a "serious problem which occurs often" 
for courts to grant bail to those previously convicted of a serious crime. 
This leve1 of distress was reflected also in analyses of major pop'ulation 
subgroups, by ethnicity, income, and self-described classifications of 
"liberal," "moderate," and "conservative." (The range by subgroup was 
from 33 percent to 42 percent of the respondents who considered the problem 
a serious one, occurring often.)4 ' 

Despite widespread concern about release practi~es and pretiial crlml­
nality: most of the laws governing release decisions have not permitted 
consideration of the possible "dangerousness" of the defendant. Histori­
cally, the legal basis of release decisions .has been whether the defendant 
will appear for court, a~d condition~ of release (bail, su~ervision, etc.) 
have been constrained to be the least restrictive ones preventing flight. 
Thus, a defendant who poses a poor risk of appearing for trial can have a 

-variety of conditions imposed to increase the likelihood of appearing, but 
a defendant who poses a poor risk of being crime-free during the pretrial 
period cannot legalJy be subject to similar limitations de~igned to reduce 
the probability of crime. 

This situation has been questioned by many persons, and a change which 
is often suggested is the legalization of "preventive det'ention." Such a 
policy, which exists 'in the District of Columbia, would permit detention of 
dangerous defendants.· Opponents of preventive detention, however, note the' 
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djfficulties of predicting dangerousness and stress the· fact that preventi.ve 
detention may violate certain Con~titutional principles reg~rding the treat­
ment of defendants who have been accused of crimes, but not found guilty of 
theni. 

It is noteworthy that ·the l'egal interpretation surrounding one of these 
Constitu,tional principles~-presumption of innocence--appears to be changing. 
In the 1951 case of Stack v. Boyle, the Supreme Court stated: "Unless this 
ri ght to ba i 1 before trfa 1 ; s preserved, the' presumpt i on of innocence, se­
cured only after centuries of struggle, would lose its meaning." However, 

. in a class action case decided this year (Bell v. Wolfish), the Court indi­
cated that the presumption of innocence ;s important during a trial but 
"has no application to a dete'rmination of the rights of a pretrial detainee 

-"" during confinement before ,his trial has even begun." While the impact of 
this ruling may depend largely on.its application to subsequent cases, it 
would appear that preventive detention--or other matters relating to pre­
trial release or confinement--would not currently be viewed as .violating 
the presumption of innocence. s . , 

;;.,.. 
Although preventive detention to avert anticipated pretrial crime is 

not expressly legitimate for most defendants in most jurisdictions, there 
is some evidence that the bond system may function as a sub rosa form of 
prev~ntive detention. The legal concept unqerlying the money bond system. 
is blat financial incentives are needed to assure the appear,ance in court 
of certain defendants. In practice, however, it, appear~ that many judges 
set bonds that they thirik are beyond a defendant's means, if they consider 
the defendant "dangerous." For example, an analysis of indigent defendants 
arrested in New York City in 1971 found four variables that were significant 
predictors of bail amount: 

• severity of charge facing the defendant; 

• prior felony and misdemeanor re~ords; 

• whether the defendant was facing another charge; and 

• whether the defendant was employed at the time of arrest. 
. . 

None of these variables was significantly associated with the probability of 
failure to,ap,pear in court, but all except the last were associated with the 
probability of being arrested on a new charge while awaiting trial., The 
study concluded that bail was not being used to ensu~e a~pearance at the 
trial, but rather to detain defendants considered likely to be rearrested 
before trial. 6 ' . 

Although the setting of bail may be used as an attempt to achieve sub 
rosa preventive' detention, the attempt may fai,l: if the bond amount can be 
ralSed, the defendant will be released. Thus, the bond system has been 
criticized as an ineffectiv,e means of 'protecting the community by those' who 
believe that corrrnunity protection considerations should influence release 
decisions, not just considerations relating to the possible flight of the 
defendant.7 
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To assess the most appropriate means Qf dealing with issues concerning 
pretrial criminality requires analysis of, the n~ture of such ~riminality and 
the extent to which it might accurately be pred1cte~ at the t1me.rel~ase 
decisions are made. This paper considers tnese tOP1CS, based prlmar11y on 
two studies: the.national evaluation of pretrial release, now being con: 
ducted by The Lazar fnstitute, and an analysis of pretrial release and'~ls­
conduct 1'n the District of Columbia, a·pr.oject recently co~pleted by the 

,Institute for Law and Social Research (INSLAW).8 

The following sections of this p~p~r present: 

• preliminary findin.gs from the Lazar eva~uatio~,.p'ri~arilY 
describing the extent and type of pretr'lal cnm1nal1ty 
occurring in'eight jurisdictions studied in detail; 

• result~ of INSLAW's analysis of Washington, D.C., primarily 
focusing on the study's attempts to predict pretrial crimi­
na 11 ty; and 

• a discussion of possible remedies that have been suggested 
for reducing pretrial criminality. 

National Evaluation of Pretrial Release (Lazar Study) 
, . 

The national evaluation of pretrial release, funded by LEAA'~ National 
Institute of Law Enfo.rcement and Criminal Justice, has' several maJor c:ompo­
nents: a cross-sectional analysis of release decisions and outco~es 1n 
eight jurisdictions that have pretri'al release programs, ~n expenmental . 
assessment of program impact in four sites, and an analys1s.of t~o commun1-
ties without programs. The preliminary findings presented 1n th1S ~aper are 
based' 6n th.;; cross7sectional analysis of eight jurisdictions: BaHlmore 
City, Mary-land; Baltimore County, t1arylan9'; Washington, D.C.; Dage Co~nty 
(Miami), Florida; louisville, Kentucky; Plma County (Tuc~on), A~lzon~, Santa 
Cruz County,"California;ar:ld Santa Clara County (San Jose), Callforn1a. 

in each site a random sample of defendants was selec~ed for study a~d 
tracked through exi,sting records from point of arrest unt11 f1nal case d1S­
position.~Jhere possible, the sample was sele.cted o~er a twelve-month 
period during 1976-77 and inc~uded ~oth !elony an~ m1sdemeanor defendants. 
The combined sample for the e1ght sltes 1S approxlmately 3,509 defe~d~nts, 
out of a universe of mor~ than 140,000 def~ndants. The pretrlal crlmlnal­
ity analysis that follows is based 2.!!.l1. on released defendants, who com­
prise 85 percent lapproximate]y 3,000 defendants) of the .sample. 

\ ' . 
In the eight si~es 16 perce~t of the released defendants (476 o~t bf 

2 956) we~e rearrested ~hile awaiting trial on the origtnal charge, wlth 
t~e rates for individual jurisdictions ranging from 7.5 perc~nt to ~2:2 per­
cent. t10reover, many defend~nts were a.rrested repeatedly whlle awaltlng 
trial; @approximately 30 percent of an rearrested defendants were rear­
rested more than once. , 

Assessment of the seriousness of this p~etr;al criminality ~~~,~~~~fed.9 
consideration of the types of charges for WhlCh defendants were 
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Table 1, based on the classifications used in iheFBI's Uniform Crime Reports, 
'shows that 38 percent of all rearrests were for Part I offenses '(criminal 
homi,cide, forcible rape, robbery, aggravated assault,. burglary and theft), 
and 62 percent for Part I I crimes. 

Although the FBI's crime categorization assesses overall crime sever.ity, 
it provides little insight about specific crime groupings of interest. For 
example, both Part I and II offenses include crimes against both perS0ns and 
property. To analyze these types of crimes, the following offense categoriza-tion was used: , 

• crimes against persons (murder, nonnegligent manslaughter, 
forcible rape, robbery, aggravated assault, other assaults, ar,son); 

, ' 

• economic crimes (burglary, larceny, theft, forgery, fraud, 
embezzlement, stolen property); 

• drug crimes (distribution or possession of narcotics or 
marijuana) ; 

• crimes against public morality (prostitution, sex offenses 
other than forcible rape or prostitution, gambling, liquor 
law violations, drunkenness); , . ' 

• crimes against public order' (weapons, dri~ing while intox­
icated, disorde~ly conduct, vagrancy, minor local offenses); 
and 

• other crimes. 

On this basis, as shown in Table 1, the most common rearrest category is economic 
crime (31 percent), foll owed: by crim~s aga inst persons .?nd, pub~ i corder (20 'per-
cent each). :-

A comparison of rearrest charges with the,charges for the original ar­
rest (see Table 1), shows that rearrests are for somewha.t l'es,s serious 
charges. Forty-three percent of the rearrests involved defendants who had 
been charged originally with a Part I offense, while 38 perCe'nt of the re­
arrests themselves were for Part r offense-so In terms of the slx-category 
crime classification, the major difference between original and rea'rrest 
charges is ,the smaller percentage of defendants rearrested for econgfTW c' 
crimes (31,per~ent of the rearrest charges~ as compared with 41 percent of 
the original charges for rearrested defendants). 

Table 2 provides additional insight about the patterns' of original 
versus rearrest ch,arges. Eighty-seven of the rearrests involved defen,dants 
who had been charged originally with crimes against persons, but only 26 of 
tho~e ~earrests (30 percent) were for ~rimes against persoh~. For economic 
crimes, drug crimes and crimes against public morality, tnore than half the 
rearrests of defendants originally charged with one of these crimes were 
for crimes in the, same category (51 per'cent for economic crimes, 56 percent 
for drug crimes, and 63 percent for c,rimes against public morality). The 
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TABLE 1 

REARREST AND ORIGINAL CHARGES, BY iYPE OF OFFENSE 

, . 

" Rearrest Charge Original 
, 

Type of Offens~ , Number Percent Number 
, 

Part r 182 38~~ 205 

Part n '294 62% 271 

, TOTAL 476 100% 476 

2 
X = 2,3 p=.14 

Crimes aga ins t P'ersons 96 ' 20% 87 

Economic Crimes , 147 31% 194 

Drug Crimes 51 11% 36 

Crimes against Public ~lora 1 i ty 50 lU~ 48 

Crimes against Public Order 94 20~~ 89 

Other Crimes 38 8% 22 

TOTAL 476 100% 476 

X2 = 14.0 p=.02 
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Charge 

Percent 

43~~ 

57% 

10m~ 

187~ , 

41% 
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Cr Inres JI.Cja Ins t 
Publ ic 
MoralitL-
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. Publ ic 

Order 
Otlwr (rimp.~ 

TO TilL 

Cr.illies 
Ag.l i ns t 
Persons 

Number Pel'cent 

26 30:4 
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TABI.E. 2 

TYPE OF REIIIHlES r CIII\I1f1[ VERSUS TYPE OF OR I G rrllIL CIlI\l1GE 
- ------- --Ct'il1lr~ - Crim(l~ 

.. 

Econolllic Drllq II!],) i tI~ t Ag.lin5t Other TOTIIL 
Crimes Crilllrs Puhl ic ~10rdl i ty Puhllc Order' CrilnE:'~ 

Nunrber -Percent . tiUiiihcr - Percent "ffiiiliijiir rtirce,it Numherf?ercen t Number Percent Number Percent 

- - f--. ,I 
19 21'.t 10 11% 1\ 51. 2'2 25% 6 n. 87 100:-: 1 

, . 
g/3 51:1', -13- n. 4 2~ 19 10'Z 16 m: 19t1 lOr)', 

I 

/I 12~ 20 56% 2 51}', 7 20%. 1 1%- 36 100": 
_ .. ...... - .. ---. --- --

4 9% 1 Jr. 30 63% 4 9% 5 '11~ 4r, leO;; 
" 

14 16;' 6 61: . 7 8~, 39 - 44r. 8 1J:t R9 100',~ 

13 36'" 1 6% 2 lOr. j 
I 13 .• 2 Ol 22 100,', 

147 317- 51 117, ' 50 11',1; 94 20% 30 8% 476 100~ . 

df:15 p".05 

l' 
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corresponding percentage for crimes against public orde~ is 44 ~ercent and 
for other crimes is 8 percent. Hence, for the defendants r'earrested, the 
or.iginal charge isrel.ated to the subseq,uent ,charge for economic, drug, 
public morality and public order crime~ much more than i~ the case for 
crimes against persons, the category of greatest concern to much of the 
public. ' 

Table 3 shows the reactions of the court to pretrial arrests. The 
most common reaction was ·to set or inc;rease bail, followed by no 'action. 
Only at the third pretrial arrest were there substantial increases in the 
extent ,of detention ordered ahd decreases in the extent to which no court 
action occurred. 

-', Besides assessing the extent and type of crime committed by released 
defendants and the court's rea,ctions to the rearrests, it is important to 
consider whether the characteristics of rearrested defendants differ sig­
nificantly from those df defendants not rearrested. If such differences 
exist, it may be possible to identify-n-high-risk" defendants at the time 
of release 'and take various actions designed to lower this risk. Several 
major differences are discussed below) because of their possible impor-

,tance ,to. career criminal programs. 

Table 4 shows that defendants rearrested dUring the pretrial period ' 
were originally charged with more serious crimes thaD defendants not re­
arrested: 42 percent of the rearrested group was originally charged with 
a Part I crime, as compared with 27 percent for other defendants. In addi­
·tion, rearrested defendants had a much higher incidence of economic crimes 
(40 p'ercent versus 23 percent) as their original charges and a much lower 
proportion of crimes against public order (19 percent versus 33 percent). 

Rearrested defendants were also much more likely to have been involved 
with 'the criminal justice system at the time of the original arrest, as 
shown in Table 5. Thirty-six percent of the rearrested defendants were in­
volved with the criminal justice system, as compared with 18 percent of the 
other defendants. Rearrested defendants also had more extensive prior rec­
ords than other defendants. They averaged 5 prior arrests and 2.5 prior con­
victions, as compared with 3 and 1.2, r.espectively, for other defendants. 
They were also younger at the time of arrest (27 years on the average, as 
compared with 30 years for defendaQts not rearrested), and had been youn~er 
at the time of their first adult arrest (22 years on the average~ as compared 
with 24 years for defendants not rearrested). 

Other characteristics also distinguish the pretrial arrestees ,from 
defendants not rearrested while awaiting trial. For example, pretrial 
arrestees were more likely to be living alone or with their parents. 
They were also more likely to be ,unemployed and recipients of public as­
sistance. 

Besides cgnsidering the characte~istics that distinguish pretrial ~r­
restees from ather defendants, it is important to assess the extent to 
which these characteristics can successfully predict pretrial criminality, 
Such predi cti on ana lyses are now in progress, as part of the Lazar eva 1 ua­
tion study. They employ a variety of techniques, including those previously 
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TMLE 3 

. REACTIONS bF THE COURT TO PRETRIAL ARRESTS 

, . 
Fi rs t Second Third 

Pretrial Pretri a I . Pretrial 
Action Arrest Arrest Arrest' 

Detained 6% 3" ., ,ll:f 

Bond i'lcreased 187; 29:; 41"; 

Bond set 28~; 19i ~2': 

Other change 10:: 100( , 10'; 

No action 38'; 30 " -, Hi'; 

TOTAL 100;~ 1,0,)'; 100'; 
\--

Ilur.;ber of cases . 397 107 29 

TABLE 4 

Oq I G nlAL CHARGES FOR OEFEHOANTS %~,qRESTED 
VERSUS ~OT REARRESTED DURING PRETRIAL PERIOD 

, , 

Defendants ' Defendants 
Rearrested ~~ot Rea rr'=!s ted 

OR'I G !I~Il,L CHARGE Number Percent Number Percent 

Part I 198 A2~ 664 27'; 

Part II 272 58'~ 1.819 ;3', 

TOTAL 470, 100"; 2,484 100: 

x2=44.5 p=O,OO 

Crimes Against Persons 85 18~ 426 In 
Economi,c Crimes 189 40'; 569 23~ 

Drug ,Crimes 36 al'~ 310 13~, 

~rimes Against Public Horalit} 48 10% 223 9',; 

Crimes Against Public Order 90 19": 826 :m 
Other 22 5~ 129 5 ': 

TOTAL 470' 100'~ 2,484 100~ 

x2 =79.9 p=O.OO 
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TABLE 5 

CRIMINAL JUSTICE SYSTEM 
STATUS AT TIM'E OF ORIGINAL ,ARREST 

, , 

Defendants 
Crimi na 1 Just ice System, Rearrested 

'St,a tus Number Percent 

On Pretri'al Release 42 10% 

On Probation 58 14% 

On Parole 38 9% 

'Other CJ,S InNol vement ' 
(Including Combinations 

15 3% of Above) 
No CJS Involvement 275 64% 

~ 

428 100% TOTAL 
~ 

'p= .00 
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Defendants 
Not Rea rres ted 

Number Percent 

120 5°/ ,0 

201 gel 
(0 , , 

50 2°' (0 

32 2~o 

1797 82% 

2200 100~s 

, I 

) 

} 

) 

<, i) 
"I 
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used in a detailed analysis conducted by INSLAW of the Wa,shington, D.C.~ area, 
, which we describe next. 

Crime Prior to Trial in WashinQton, D.C. (INSLAW Study) 

'W~shington, D.C:, has occupied, a special place in the development of bail 
policy in the Unit~d States, serving largely as a proving ground for bail te­
form. Congress enacted legislation in 1966" for example, directing judges in 
the District of Columbia to release all defendants on personal 'recognizance 
'(ROR), except those viewed as high f~ilure-to-appear risks. In support pf 
this policy, Congres-s established the D.C. Bail Agency to collect and verify 
information that would assist judges in assessing those risks' and to supervise 
defendan~s released prior to tr~al. 

I • Then in 1970, Congress enact~d leg~slati6n authorizing the U.S. Attorney 
for the District of Columbia (the local prosecutor with responsibility for 
"street". crimes) to r.ecommend the jailing of defendants 'foui'ld to be likely 
prospects for recidivism prior to trial if released .. ,For a variety uf reasons, 
this "preventive detention" provision has rarely been used since its passage. 

These laws appear to have had some substantial--though not in each in- ' 
stance intended--effects on the system. 'The rate of ROR for felony defendants 
had i ncrea'sed to 45 percent by 1974, a 1 evel that has greatly'reduced ttie need 
for the bail bondsmen and that ensures greater equqty'for indigent defendants.' 
For the approximately. 20 percent of the defendants who were jailed, however, 
high money bond appears to have been used rather than the preventive detention 
statute as the' primary means of ·protecti,ng the community. . 

,One finding that is particularlY' relevant to this hi'story of reform and 
confusio'n about the primary purpose of the bail is this: Among the felony 
defendants who were released prior to trial in 1974, the number rearrested 
prior to trial (14 percent)10 was more than three times as large as the num­
ber who willfully failed to appear (4 percent). And 17 percent of all per­
sons arrested had another case pending in the District· of Columuia at the­
time of their arrest. Hence, at least in terms of sheer numbers, the crime 
on bail problem ~s not insignificant. 

It is also evident that the judiciary has attempted to do something about 
this crime on bail problem by recognizing those defendants prone to recidivism 
and setting more stringent release conditions for them. The rearrest rate was 
substantially high~r for defendants released followed their posting of money 
bond (20 percent) than for those who received personal recognizance of third 
party custody (11.6 percent).ll ' 

It appears, however, that the rate of rear~est,prior to trial could be 
reduced further without increa6ing either the jail populations or the rate 
of failure to appear. This can be seen, first, by noting that defendants in 
the more crime prone ages of 18-21 were substantially more likely to ,be re­
leased on personal recognizance or third party custody (,67.1 percent) than 
those aged 22-30 (56.9 percent).12 
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The potential for improved baH decision making is more strongly hdi­
cated by a statistical analysis of three sets of factors:. factors that in-
·fluence the decision to set financial conditions for the defendant, factors 
that influence the risk of rearrest prior to trial for those who were re­
'leased, and factors that influence the risk of failure to appear for those 
released. These results are shown in Table 6. While none of these three 
outcomes (rel ease ,rearrest, and FTA) can be predi cted wHh a parti cul arly 
high level of accuracy, it is quite clear, at least for the District of 

,Columbia, that the prediction of the risks of rearrest and faiTure to appear 
is far better than ra,ndom and apparently better al so than I,.Inder current prac-:,' 
tice .. 

Note, for example, that if the defendant is a local resident, he is much, 
more likely to be released without financial conditions, even though this 
facto~ is related to neither the risk of rearrest nor of failure to appear. 
That local residence is statistically related to the decision' to set financial 
conditi ons that often result in detenti on is not surpri s'i ng, si nce "comm'unity 
ties" genera~ly has been viewed as an important predictor ~f the likelihood 
that the defendant will show u~ at. trial; indeed, employment status, another 
aspect of community ties, ~s also taken into account in the bail decision 
process (in a manner, however, that ~ consistent with the goals of the bail 
decision). It is both enlightenin~ and useful to see that a factor that has 
been viewed as important turns up, under scrutiny, to be statistically un­
important. 

Local residence ~s not the only factor that creates some distance between 
what has been acHieved and what has been achievable in the bail deci.sion pro­
cess in Washington, D.C. Another factor is drug use .. If the defendant was 
known to be a user of'illegal drugs, he was found to be more likely both to 
abscond and to be rearrested, but was not more likely to receive financial 
bond conditions. Furthermore, defendants who were charged'with robbery, bur­
glary, "larceny, or other property crimes were more likely ·to be rearrested 
prior to trial, but not more likely to receive financial conditions. 

Hence, it is apparent that the rate of rearrest prior to trial could be 
significantly reduced, without increasing either jail populations or failure 
to appear Y'ates in the District of coluinbia, by replacing factors that do not 
matter (such as local residehce) with those that do (such as drug use). 

Further Remedies 

While our ability to predict is likely always to be less than perfect, 
oppor4unities exist for improving the bail decision process through the use of 
readily available data and statistical tools for analyzing the data. The 
problem of "crime on bail II is of 'sufficient concern 1 3 to warrant the exploita­
tion of these and other such opportunities. 

Another such opportunity involves the increased use of supervise~ re­
lease for defendants who present a high risk of misbehavior, b~t not quite 
high enough to warrant jailing. Suc~ an approach could result in.the super­
vision of many more defendants than would actually be rearrested 1n the ab­
sen~e of supervision. Thus, this might be a rather expensive response to 
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'TABLE 6 

COMPARISON OF VARIABLES IXPLAINING FINANCIAL 
CONDITIONS, FAILURE TO APPEAR, AND PRETRIAL REARREST 

Behavior Being E~plained 

Use of Failure to 

Explanatory Attribute Financial Bond ~ppear 

Current Charge: . 
, Homicide + 0 

Assault - -
Drug violation - 0 

Bail violation + 0 

Sexual assault 0 -
Weapon violation ,0 -
Robbery 0 0 

Burglary 0 . O· 

Larceny 0 0 

Arson/Property destruction 0 0 

Crime Severity: 

No weapon used - 0 

Pef~ndant History: 

Nonappearance in pending case + 0 

Parole/Probation when arrested + 0 

No: pending cases + 0 

No, prior arrests/all crimes + 0 

No, prior arrests/crimes'against persons 0 0 

Arrested last 5 years? + 0 . 
'No, arrests in preceding 12 months? 0 0 

. Defendant 'Descriptors: 

Local residence - 0 

ErTJployed - -. 
Low income - 0 

Drug user 0 + 

Caucasian + 0 

Older 0' 0 

Pretrial 

Rearrest 

0 

0 

0 

0 

0 

0 

+ 

+ 
+ 

+ 

+ 

0 

0 

+ 
0 

+ 

0 

+ 

0 

-
0 

+ 

-
-

Source: JeHrey A, Roth and Paul B, Wice, Pretrial RelfNIse and Misconduct in the District of Columbia, PROMIS Rasearch 
Publicatioo no, 16 (lNSLAW, forthcoming), .. . 

Note: The +, -, or 0 in BlICh column indic.tlll wheth,er the attributa'was found positlYIIlv related, negatively related, or 
statiltlcally unrelated to tha probability of the IIYlnt described by thl column h ... ding, 
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the pretrial crime problem. However, if pretrial crime weresignifica~tly 
'reduced, the money might be 'considered well',spen~. Not only wou~d the 
PUblic be less victimized by crime; defend~n~s would a1~0 be sub~ect to 
lesS onerous conditions' than posed by expllclt preventlve detentlonor 
high money bond. 

A third approach would pro~ide ~ail revot~tion ~~d h~rsher sanctions for 
arrestees who are already involved wlth the crlmlnal Justlce system. Thus, 
a defendant arrested during the pr~trial p~r~od mi~ht b~ held in ~ontempt of , 
court for violating the prior release condltl0ns, lf probable ~ause were 
,found that the defendant had committed the second offense. ThlS general 
approach has been'proposed by Senator Ke~nedy.14 

Another possible remedy that has been proposed for the pretrial crime' 
problem would provide for consecutive, rather than con~urrent~ ~~ntences for 
defendants found guilty of a pretrial ~rime as well..as.th~ ~r1g1nal re~ease 
charge. This approach requires prlmarlly a change ln Judl~~al sentenclng 
practices (althougH a change in plea bargaining practices mlght also be in­
volved). 

A final suggestion for reducing pretrial criminality is to shorten the 
'pretrial period, either by providing s~e.edier trial~ for,all defenda~t?or 
by accelerating the trials of defendants who pose h~gh rlsks of commlttl~g 
pretrial crimes. Prediction difficulties a~ide, thl~ ap~roach seems unllkely 
to reduce pretrial' crime significantly. Whlle. the llkellhood.of ~ea~rest, 
seems to increase as time passes, data from the Lazar evaluatl0n lndlcate, 
that most rearrests occur fairly early in the release ·period. F~r ~xample, 
in the eight-site sample, 16 percent, of the rearrests occurred wlthln one 
week of the original arrest, 45 percent within,four wee~s~ and 67 percent 
within eight weeks. Thu~, fea~ible "speed~ t~l~'l" prOV1Slons would seem 
unlikely to reduce pretrlal crlme levels slgnlflcantly. 

In summary, there does not at th'js time appear to be a singl.e "remedy" 
for the proble~ of pretrial criminality. " The difficulties of accuratel~ . 
predicting pretrial crime and the fact that arre~tees have been ch~rged wlth , 
crimes, but not found guilty of them, pose a varlety of , concerns fortho~e 
seeking bette'r ways to balance protection of the commun~t~ and preservatlon 
of defendants' rights. This re'ality will affect the abl~lty of Ca,reer 
Criminal Programs (and others as well) to respond effectlvel~ to the pre­
trial crime problem, at least in the near future. To the extent that op­
portunities do exist to enhance the bail process along the several fronts 
indicated, however, we would hope that these opportunities are not missed. 
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Footnotes 

1. As quoted in The Pretrial Reporter, March 1979, p. 3. 

2. Address of Senator Edward M. Kennedy to the National Governors Conference' 
on Crime Contrql, June 1, 1979. 

3 .. As quoted in The Pretrial Reporter, July 1979, p. ,8. 

4. Yankelovich, Skelly and White, Inc., The Public Image of Courts: ,A 
National Survey of the General Public, Judges, Lawyers and Community 
Leaders, Volume I, May 1978, pp. 184-87. This survey also ranked 
public confidence in state and local courts below that in many other 
major American institutions,' including the medical profession, police, 
business and public schools. 

5. Although the Court in this case was dealing.explititly with the condi­
tions of confinement and not with the initia,l decision to confine prior 
to trial, the imRlications are clear. In order to find that no rights 
of the detainees had been violated, the Court rejected the standard 
adopted by the lower cout:'.ts, which had r'uled that only those conditions 
that are dictated by "comp~lling necessity" could be imposed on pre­
trial detainees. Instead, the Court held that bnly conditions amounting 
to punishment are ~roscribed; thus, the confinement itself is not 
pUnishment and the, initial decision to, confine or not should not be 
driven by considerations of the presumption of innocence. 

6. William M. Landes, ilLegality and Reality: Some Evidence on Criminal 
Procedure," Journal of Legal Studies,Volume III (2), June 1974, pp. 
287-337. 

7. The bond system has also been widely criticized as being inher,ently un­
fair to poo'r defendants, who may have difficulty raising bail amounts. 
and thus remain in jail, while more affluent defendants facing similar 
charges secure release quickly., ' 

. . 
8. Jeffrey A. Roth ,and Paul B. W;ce, Pretrial Release and Misconduct in 

the District of Columbia (INSLAW 1979). This study was based largely 
on an analysjs of data from the Prosecutor's Nanagement I,nformation System 
(PRO~lIS) and specially collected data on actual bail decis,ions and outcomes. 

9. All of the analyses by chirge in this paper consider only the most 
serious charge for arrests involving more than one charge. --

10. Recall that the Lazar study found pretfial rearrest rates ranging from 
7.5 percent to 22.2 percent for the eight sites studied, with an ag- . 
'gregate rate of 16 percent ... for ,all ,sites. 

11. Ri sk of failure to appear (FTA)' is also recogni zed. 'The FTA rate was 
lower for ROR defendants (3.9 percent) than for defendants released 
after posting money bonds (5.0 percent). 
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~2. While older offenders tend to have longer criminal :records, solely be~ 
cause of thei~ age, study after study has found them to be less crimi-

.nallyactive. See, for example, Marvin 'Wolfgang, "C.rime in a Birth 
Cohort," Crime and Justice Annual, (Chicago: Aldine" 1973),'p. 115; 
Peter Greenwood, et al., The Rand Habitual Offender Project: A Summar 
of Research Findings to Date San~aMonlca, Ca lfornla: RaAd, arc 
1978), p. 11; Kristen M. Williams, The Scope and Prediction of,Recidivism 
(INSLAW 1979). 

13. Preliminary results, of a recent INSLAW survey designed by John Bartolomeo 
indicate that 22 percent"of the' prosecutors sampled regard ,the reduction 
of crime on bail to be "absolutely essential," w.ith another 57 percent 
regarding i.t as "very important. II. 

14. See Senator Edward M. Kennedy; IIBail. Reform: A Pressing Need," New York 
Times, July 15, 1979, p. A23. 
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