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Ch. 208 SPEEDY TRIAL 18 § 3161
arising from the same criminal episode, or an information or indict-
ment is filed charging such defendant with the same offense or an
offense based on the same conduct or arising from the same crim-
inal episode, the provisions of subsections (b) and (c) of this section
shall be applicable with respect to such subsequent complaint, indict~
ment, or information, as the case may be, o .

(e) If the defendant is to be tried again following a declaration
by the trial judge of a mistrial or following an order of such judge
for a new trial, the trial shall commence within sixty days from the
date the action oucasioning the retrial becomes finsl. If the defend-
ant is to be tried again following an dppeal or a collateral attack, the
trial shall commence within sixty days from the date the action o¢~
casioning the retrial becomes final, except that the court retrying the
case may exte1d the period for retrial not to exceed one hundred
and eighty days from the date the action occasioning the retrial be-
comes final if unavailability of witnesses or other factors resulting
from passage of time shall make trial within sixty days impractieal.*

(f) Notwithstanding the provisions of subsection (b) of this sec-
tion, for the first twelve-calendar-month period following the ef-
fective date of this section as set forth in section 3163(a) of -this
chapter the time limit imposed with respect to the period between ar-

-rest and indictment by subsecticn (h). of this section shall be sixty
days, for the second such twelve-month period such time limit shall

be forty-tive days and for the third such period such time limit shall
be thirty-five days. ’

) Notwithstanding the provisions of subsection (c) of this sec-
Aion, for the first twelve-calendar-month period following the effece
tive date of this section as set forth in section 3163(h) of this chap-
ter, the time limit with respect to the period between arraignment

_and trial imposed by subsection (c) of this section shall be one hun-

“dred and eighty days, for the second such twelve-month period such
time limit shall be one hundred and twenty days, and for the third
such period such time limit with respect to the perjod between ar-
raignment and trial shall be eighty days.

(h) The following periods of delay shall be excluded in computing
the time within which an information or an indictment must be filed,
or in computing the time within which the trial of any such offense
must commence: N .

(1) Any period of delay resulting from other proceedings con-
ceraing the defendant, including but not limited to—

(A) delay resulting from. an examination of the defend-
aut, and hearing on, his mental competency, or physital in-
capacity; ‘

- (B) delay resulting {rom an examination of the defendant
pursuant to section 2902 of title 28, United States Jode;

{C) delay resulting from trials with. respect to other
charges against the defendant;

Compinte Judicial Constructions, sse Title 8, U.S.C.A.
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»

o delay restlting frnm interlocutory appeals; ]
Eg)) dela:: resulting from hearings on pretrial motion;l,
(F) delay resulting from proceedings relating ;o éqn:n:x;
from other districts under the Federal Rules of Crim
cedure; and . .
Px'?G) delay reaszaably attriputnble to any _penod. nxi ::
exceed thirty days, during which any proceeding conce
the defendant is actually under ad;uement. o 1s defarred
iod of delay during which prosecution
by(fl)xeAa:{or::ly for the Government pursuant to wx-xti:ex:x :tgrfe:;

ment with the defendant, with the approval of thet ct;l . y o

the purpose of allowing the defendant to demonstrate go

conduct. .

(3)(A) Any period of delay resulting fror:n thg absence or

unavailability of the defendant or an essentxal.thness. .

(B) For purposes of subparagraph (A) of thxs.garn:r:ll:s ;:n:
defendasnit or an essential witness shall be consi ereh baent
when his whereabouts aex: unknown ;xzz.eiﬁt;d:xzi:nﬁis (. wlhe‘e-

ing to avoid apprehension or pro 3

"tfgzll::;nganuot be detre,rmined by due dihgencg. F?tr purp;s:ﬁ ::

- such subparagraph, a defendant or.anvessentxal wi ne:‘s swn e
considered unavailable whenever his }vhereabouts a}lx-ie noe n bae
his presence for trial cannot be obtained by fiue diligenc
resists appearing at or being returned for trial. e

(4) Any period of delay resulting from. the fact lt);mtt th:tand
fendant is mentally incompetent or. physxgally unable to

- trial. :

’ eriod of delay resulting from‘ the treatn}ent of the
degzl)ld‘::tzy :ursuant to section 2902 of title 28, United States
Code. ) )

(6) If theinformation or indictment is dismissed upor; mol;loi:
of the attorney for the Government and thereafter a ¢ :;i 18
tiled against the defendant for the same offens.e, or a‘x;yI enee
required to be joined with that offense, any period .of le. ng't rom
the date the charge was dismissed to the date the time l:n:il ?here
would commence to run as to the subsequent charge ha
been no previous charge. 7 ) »
. (4] Ax:'easonable period of delay when the def.endant ;s'j‘;i;:‘:
for trial with a codefendant as'to whom the time fo; ria
not run and no motion for severance has been granted, N

eriod of delay resuiting from a contin
gr:(ii)tg‘:)byA::y :l])udke on his own motion or at the requestfof :i:
defendant or his counsel or at the request o{ t_he at.tormz;;1 o; be
Government, {f the judge granted sqch continuance on the ha :
of his findings that the ends of justice served by taking such ac

tion outweigh the best interest of the public and the defendant ».

Complete. Judloiai Constructions, see Title 18, U.S.C.A.
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Ch. 208 SPEEDY TRIAL 18 § 3161
in a speedy trial. No such period: of delay resulting f
continuance granted by the court, in accordance with tiisr;?ra‘:
graph shall_ be excludable .under thiz subsection unless the court
.‘sets forth, in the record of the case, either orally or in writing,
its reasons for finding that the ends of justice served by the
granting of such continuance outweigh the best interests of the
public and the defendant in a speedy trial.

(B) ’I‘h.e gactors. among others, which a judge shall consider
in determining whether to grant a continuance under subpara-
graph (A) of this paragraph in any chise are as follows:

(i) Whether the failure to grant such a continuance in
the proceeding would be likely to nfake a continuation of
such proceeding impossible, or result in a miscarriage of
Justice. .

(ii)  Whether the case taken as a whole is s0 unusual and
50 complex, due to the number of defendants or the nature
of tne prosecution or otherwise, that it is'unreasonable to
expect adequate preparation within the periods of time es-
tablished by this section. ' .

(iii) Whether delay after the grand jury proceedings
have commenced, in a case where arrest precedes indict-
ment_, is f:sused by the unusual complexity of the factual de-
termination to be made by the grand jury or by events be-
yond the control of the court or the Government,

. (C) No continuance under paragraph (8)(A) of this subsec-
tion shall be granted because of general congestion of the court’s
calepdar, or lack of diligent preparation or failure to obtain
avax:able witnesses on the part of the attorney for the Govern-
ment.
. (i) I_f trial did not commence within the time limitation specified
in section 3161 because the defendant had entered a plea of guilty or
flolg contendere subsequently withdrawn to any or all charges in an
indictment or information, the defendant shall be deemed indicted
with' respect to all charges therein contained within the meaning of
section 3161, on the day the order permitting withdrawal of the plea
becomes final, ‘ ’

(J)(Q1) If the attorney for the Government knows that a person
charggd with an offense is serving a term of imprisonment in any
penal institution, he shall promptly— ‘ )

(A) undertake to obtain the presence of the prisoner for trial;

N

or . . )

. (B) cause a detainer to be filed with the persim having cus-

tody of the prisoner and request him to so advise the prisoner
and to advise the prisoner of his right to demand trial.

_(2) It the person having custody of such prisoner recejves a de-

tainer, he shall promptly advise the prisoner of the charge.and of the

Compiste Judicial Canstructions, ses Title 18, U.S.C.A*
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prisoner's right to demand trial. If at any time thereafter the pris-
oner informs the person having custody that he does demand trizl,
such person shall cause notice to that effect to be sent promptly.io
the attorney for the Government who caused the detainer to be filed.
(3) Upon receipt of such notice, the attorney for the Government
shall promptly seek to obtain the presence of the prisoner for trial.
(4) When the persnn having custody of the prisoner receives from
the attorney for the Government a properly supported request for
temporary custody of such prisoner for trial, the prisoner shall be
made available to that attorney for the Government (subjegt, in cases f
of interjurisdictional transfer, to any right of the prisoner to contest
the legality of his delivery).
Added Pub.L. 93-619, Title I, § 101, Jan. 3, 1975, 88 Stat. 2076.

CRIMINAL PROCEDURE Part 2-

§ 3162. Sanctions .

(a)(1) If, in the case of any individual against whom a complaint
is filed charging such individual with an offense, no indictment or
information is filed within the time limit required by section 3161(b)
ag extended by section 3161(h) of this chapter, such charge against
that individual contained in such complaint shall be dismissed or
otherwise dropped.  In determining whether to dismiss the case with
or without prejudice, the court shall consider, among others, ¢ach of
the following factors: the seriousness of the offense; the facts and
circumstances of the case which led to the dismissal; and the im-
pact of a reprosecution on the administration of this chapter and on E
the administration of justice.

(2) If a defendant is not brought to trial within the time limit
tequired by section 3161(c) as extended by section 3161(h), the in-
formation or indictment shall be dismissed on motion of the defend- |4
ant. The defendant shall have the burden of proof of supporting
such motion but the Government shall have the burden of going
forward with the evidence in connection with any exclusion of time
under subparagraph 3161(h)(3). In determining whether to dismiss
the case with or without prejudice, the court shall consider, among
others, each of the following factors: the seriousness of the offense;
the facts and circymstances of the case which led to the dismissal;
and the impact of g reprosecution on the administration of this chap-
ter and on the administration of justice, Failure of the defendant to
move for dismissal prior to trial or entry of a plea of guilty or nolo
contendere shall cynstitute a waiver of the right to dismissal under
this section. !

(b) In any case m which counsel for the defendant or the attorney
for the Governmeni (1) knowingly allows the case to be set for trial
without disclosing the fact that a necessary witness would be un-
available for trial; (2) files a motion solely for the purpose of delay

. which he knows is fotally frivolous and without merit; {3) makes a
statement for the pitrpose of obtaining a continuance which he knows

Caomplete Judicial Constructions, ses Title 18, U.S.C.A.
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to be false and which is material to the granting of a continuance;
or (4) otherwise willfuliy fails to proceed to trial without justifica-
tion consistent with section 3161 of this chapter, the court may
punish any such counsel or attorney, as follows:

(A) in the case of an appointed defense counsel, by reducing
the amount of compensation thit otherwise would have been

paid to such counsel pursuant to section 8006A of this title in an
amount not to exceed 25 per centum thereof :

(B) in the case of a counsel retained in cornnection with the
defense of a defendant, by imposing on such counsel a fine of not
to exceed 25 per centum of ‘the compensation to which he is en-
titled in connection with his defense of such defendant;

(C) by imposing on any attorney for the Government a fine of
not to exceed $250;

(D) by denying any such counsel or attorney for the Govern-
ment the right to practice before the court considering such ease
for a period of not to exceed ninety days; or

(E) by filing a report with an appropriate disciplinary com-
mittee, :

The :authon‘ty to punish provided for by this subsection shall be in
addition to any other authority or power available to such court.

(e) The court shall follow procedures established in the Federal

Rules of Criminal Procedure in punishing any counsel or attorney
for the Government pursuant to'this section.

Added Pub.L. 93-619, Title I, § 101, Jan. 3, 1975, §8 Stat, 2079, T

-
-

(a) The time limitation in section 3161(b) of this chapter—

(1) shall apply to all individuals who are arrested or served
- with a summons on or after the date of expiration of the twelve-
calendar-month period following July 1, 1975; and

(2) shall commence to run on such date of expiration to all

individuals who are arrested or served with a summons prior to

* the date of expiration of such twelve-calendar-month period, in

connectfon with the commission of an offense, and with respect

to which offense no information or indictment has been filed
prior to such date of expiration.

. (b) The time limitation in section 3161(c) of this chapter——

(1) shall apply to all offenses charged in informations or in-
dictments filed on or after the date of expiration of the twelve-
calendar-month period following July 1, 1975; and’

(2) shal! commence to run on such date of expiration as to

all offenses charged in informations or indictments filed prior to
that date. . 4

Complete Judiciat Con;trucllonn, 1ee Title (8, U.S.C.A°
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REPORT OF THE AD HOC SUBCOMMITTEE
ON TEE SPEEDY TRIAL ACT

B
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NAYURE OF INQUIRY

The task enjoined upon this Ad Hoc Subcommittee involvas
recommendations for ‘improvement in the Speedy Trial Act, 18 °

.U.5.C. §3161 et seq. The thrust of our investigation was on

a "best results possible" inquiry rather than "bast possible i
results." It is assumed that a iepaal of the Speedy Trial Act
is unlikely and é£a£ recommendations for repeal or substantial
revi;ion'would be useless. .IF is our conclusion, however, that*
relatively minor adjustments in thé Act can produce substantial
benefits and enable the Federal judicia:y to comply with its
strictures without' excessive impairment of othgr judicial functions.
, In order to cbﬁain‘as broad-based a soﬁrce of informaticn as
possible, requests for information were sd?m%ﬁt?d to‘£h? Chief’
Judges of all districts in the United States. In addition, a
personal letter was addressed to each bisﬁrict judge in the Sixth
Circuit. The responses were almost identical. 'Thirtj-one of the
eighty~five districts outside of the Sixth Circuit responded,
which is‘a bercentage response of 36 1/2%. In the Sixth Circuis
the individual responses totaled 36.84%. The responses by cir-
cuits ranged froﬁ a low of 7.14% in the Ninth Circuit to a high
of 83.33% in the Third Circuit. Informétion from the Niath
Circuit, however; was supplemented by an excellegt analysis

fxom Professor Robert Mismer, Circuit Plan Reporter,

/ (N
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RECOMMENDATIONS .

- .
|

1.

Section 3161(b) and (c) ' .

a.  The time periods in §3161(b) and (c) should be

changed as follows:

(1) "30 days®™ from arrest to indictment
should be "60 days"; :

(2) "lo days" frém indictment to arralgnment
should be "20 days";

(3) "60 days" from arraignﬁent to trial should
ba "not less than 30 nor moxze than 100 days".

B. ' Discussion
(1) The general codéensus seens to be that the
time strictuées of 1879 are simply too shor:.
Once the concept of time limit is accapted,
there dppears to be no g-eater validity to a
30-10-60 schedule than the:%.i§ to a 6@-20-100
schedula. The criminal justéce a;para%us can
function on a 30;10—60 basis, but to do so ap;
parently exacts a priée that is out of propor-
tion to the benefits cbtained. United Statas
ttorneys are sesking indictmenss where indick-
ments should not ke issued aad ave refrain

o

£rom indicimenk in cases where they should. In
B ¢
situations relating to narcotics where a mes-—

, Senger might be arrested, thare is insusfficlent
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time to establ§;h involvement of other persohs
and the indictment of the messenger might vexy
well make it impossible,to'deveibp a case against
other conspiratoxs. United Stat;s Attorneys, in
some instances where time is beginning to run out,
*  are seeking indictments which may be ignored for )
insufficient evidence or which may be issued and .
later dismissed becauss further investigation has
indicated that no offense can he proved. ‘

»

(2) Thg ten-day period between indictment and
arraignment has caused substantial trouble in
districts that extend over large areas. , Judges
ané,magistrates,bclérks and reporters, are
forced to travel subétantiél gistances'o} in
the alternative to hold arraignments at one

' place in the district that might be inconvenient
to many defendants. Of all?fﬁg time ligita-
tions, this one seems o be the least meaningful.
While a twenty-day limitation does not solve all
of the problems, it does reduce them substantially.

It should be pointed oué that a tenwday perica

includes at least two days of a weekend and imposes
an unﬁcessary burden upon thé‘United'States Marshal
or upoh the Clerk's office to see to it that nqtice

is promptly sent.

2
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‘ .
. .

(3) sixty days: for trial.&ppea?s to be in- . .
sufficient time. Theﬁe are situations where l
the United states Attorney has taken a year ’
or more to prepare indiptménts and defense
coungel must duplicate gis effort within a
short peri;d. It should b; pointed out that
a sixty-day 1imiﬁati;ﬂ does not mean that all '’
trials will be saet on the fifty-ninth day.
It more likely means ;hat trials’;ill be set
between the thiitieth and forty~fifth day.
Tha‘épeedy Trial Act imposéﬁ a severe C
burden upon defense counsel. It is true in’
almost all jurisdictions thatithelgreat ma-
jority of criminal represeqéaﬁion 1s done by.
a relatively small group of attorneys. Sixty
days‘is”simply not enough time ‘and must in-
evitably result in a reduced standaxd of de~
fense represéntation. The'gix%y—day iimitation
likewise places difficulties where an assistant
United States Attorney has prepared a specific
case and is then involved in the trial of
another criminal case’: the-assignment of a new

assistant is duplicative and inefficient.

(E) A significant suggested change in the
statute is the concept of a minimum period in- ©

tended to assist defense counsel. While the

3
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Speedy Trial Act has been likewise termed the
"Speedy Convictions Act”, it seems only fair.
to agsure defense counsel that‘therg will be .-

a miniuum time for preparation.

(5) It will never he possible to submit hard
eviaencé that the_lg?s'strictuées will ;ffecﬁ
the quality of the work of the Federal éudiciary.
Thele is no known way fo demonétrate a éeduction
in qualitf. In those districts that ha&e adopted
the 1979 llmltétions, there is evidence already ‘
that the judges feel the pressures of tlme, that
there is an air of urgency and speed abcut all
the activities; and that theiryépportunity to
deal with the 7ivil docket haswbeen reduceé.

The Speedy Trlal Act does not ex;st in a
vacuum. It is not poss;ble and w111 not be
poss;ble to G:taln stat;stlcal results in a
district where var;ables 'such as an excess nﬁmber
of complex cases, a judge who is sick, aﬁva—
cancy that isinét‘filled, or an influx of a
particular type‘df'case,may distort the stétis-

tical results. Two exambles come immediately

to mind. Congressional action on Black Lung

disability presented those districts with

‘coal mines therein with a sudden and un-

o

B »i‘

e

)

ettty

2.

3.

Section 3151 (k)

Ao

Section 315L(h)

533 /

determination bévthe United States to condemﬁ
a la.ge area of land in Fl orida for a natxcnal
pa:k added a Ta_ge huxden to the SQutne:n Ris-
trict 9f Floxida, While neither of tgese sitna=
tions bear upon the SPeedy Trial éct, they do
bear upon a distortion that affacts the validity .
of statistical information on activities of the
Fede&alﬂcou;ts.

The Southermn Dist:ic; of New York estab-
lished a pilaot program wherxeby five. gu ses hoﬁnd

A

themselves to the 1979 standaxds and t:;-d a;*

assigned cases accoxdingly.

n the eaxly

n

tages,

their efforts raguix ec substantially zorxe than
208 of the total :escu:ces of tha sugpeziin

perscnial. They have proved that Lt is zossibhla

1
to meet the stxizstuwas, buk it is neilhss claar 3
N 3

nox provable wheither thay =at ‘ihem ak tha aigpensa

oS other judicial ackiwviitias.

< Draambla

mhe pericds of &alay which aza axsiudad iz

§3151 (h) shoul also include tixze c:nnutat;c"s
concarmed with awwaignment, wisth *n—:ial, and

should SPECi:lua1'[ include tha exclusi ans

duzing tae interin period. WAlle ke pesiticn

of tha Minkh Ciwzsuil iz Cnized Statss v. r;:;;sc,

332 ?.2¢ 1293, has no% =28anR So.lowad elselre*a, .
the conclusion cf thai couxi can =8 ghviaszad

by including tha intarin pericds in auslusion. |
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! a. . This chan : '
. ge represants a policy =i 3 .
A Choety DIMIE iclior Inpemmimuien o - ,
{ .E_’i:hm" positions that may be takan azs thase: * not to zecommend repeal at this time of the ‘
i be m:g minor adjustments in §3L5L(h) (1) might. . .
th:ou'g °‘§) ?7)3’-139.3*11011 that §3161(n) (1) other asclusions of time but rather to make
g e repaaled and that §3 : . . v
which is a general "ascape hatch", \_..i t:i‘éhz:ég) ’ shose minor adjustments that will deal with
leave all dslays in the hands of the tzial . : . .
judge and his discration. v . the problems that are raised. .
B.  Policy Discussign: The Congzessional dabates on c. Specific Changas: Accordingly, the Subcommittae o
. . “§3161(h) ({.)xindi:ata that. it is or may he‘the very suggests the following: }
h & ¢ i c - LX) 3 L {
_ eart of the (lmsdy Trial Act. (Ses Apsandix 3) I ggiﬁ‘l,ggg‘%}n;‘,ggiﬂ? the word "examination . ' '
Many of the givuat L
| 3’4 ne givyations complained o2 .{:g “the Suhe (2) The minizum time pericd provided in §3151(b) , e
{ committas by trial judgas ¢ u © . i.e., trial pot less than 30 nor moze than i
. . dudg ould e handled by the 120 c'!ays from arzaignment, perait the oinimum
use of (k) (§). Conversely, the entire iatant of time of 30 days to be wal¥shls by the dafendant;
! T disceriminate oz axc s i : . . 8 )
| . adsive use of this sectlon. It (4) The phrase in §3L6L(c), "hald to answex”
! is the Subcomuittea's positicon thas atsemphing to should be eliminated. b
datail all exclusions #rom allowable tiSae creats d.  specific Discussion: -
L . ; - mors problams than axe solvaed. Zach axclusion (1) whila a miaioum tize pezxicd :Ls. intandad &2
. gives an opportunity Jor furthax moticns, aggeals protact a deandant 'against too rapid a sxial, ‘ . -
' » | and dalays. ST o E any such mattar which is i.ﬁ,;:-’:;dad Zor his proktac- i ' v
2 T Wi : - would ke ozen tC a waivar by Zim. although .
. . Wish tha tims adjuatDenis a3 recoomandad by eion shou > oxe = * N
: - neral < s yaiver is fxswned usen in ~
o the Subcommittes, togatiar witih a judicicus usa cé the genesal concaps oF walves °F Fmsumed wxen
’ ] : Soaedy Toial Ach, thexs appeass o Ba Listls §
- PR (h) (8), the nacassity for many of ithe Gx‘éspticns ‘ the Spaeady T é-. act, =k ‘ P
) - DR Nay isapzeay ‘ ' reason why 2 defendant should not ba pevmitted to .
' o . . zovision intar 2oz his bamafit. ‘ b
’“ . 3 ] It shculd Rd nssad, howvavar, Lian ls i3 Lhka walve a providcen sacad. 23 S 28 :
o vezy uawillingnass of Congrass &9 entrust the . .
: ] 4 mattar of ssesdy hxial E% . : (2) The Zoragoing do not wazzanse sitandad . . . :
matiex O Syescy Tia-s the discratisn of che ‘ : ' ' i
) 8 - 3 5 s} & sparansly
- . f . couzes that fasulzad i tha Sceedy Txial discussions. 53L6l(c) doss nok appazanciy R
‘ ‘ e ‘ S 5% She Speady Emal des as inclida complal tal ha MagiscIates :
. ¥ e . nclude comphaings Selcre the MagiszIates ans
: ' ‘ W ‘ againsz tha previces prcposal of Iule 5A(3). I: tnca Shi . able » gawing | : :
La- T ) would seezthar =he nog= aporepriate couzse is since Shis seprasents probadly 2 gzowing «
w k - . N - poztisn of niner ariminal offenses and theis ol N
AT B . .
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disposition, it would seem that it should
also be included in the Speedy Trial Act.

(3): The phrase, "held to answer", appears
Eo have little meaning and no significance

' in §3161(c). It should accordingly be eli- -
minated. k

We attach for your informaﬁion the following:

Appendix A - Analysis of gesponseé by Circuit

Appendix B ~ Reseaxch Memorandum o
. 18 U.S.C. §3161(h)(8)

rn Congressional Intent

Appendix C - Letter from United States Attornev Earl Silberxt

. chalrmag, Subcommittee on Lagislation and Court'
32}es~o~ the Attorney Genexals Advisory Commitiae
v Qf/ Unitad States Attorneys - b

Respectfully suomitted,

THE AD EQC STBCOMMITTESD

ON THE SPTIDY TRIAL ACT

Honorabla:Carl 3. Rubin, Chaizman
. Honorable George L. Hax:, Jr.

Eonorazble Zarl I. O'Connor

e+

e
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; ; ' .
Recommend: ., Y
R Delete the limit for arraignment, adding the.

10 days preéently allowed to the'time limi:t for £xial.

2., . Increasing the capacity to respoad to judicial

emexgencies. Under 18 USC 53174 an elaborate multitude
of procedural steps is reguired to'deal with emergancy
situations in which court resouzces are simply unequal to

the task of meeting time limits. I a distxict court is
i . . o,

engaged in the txial of léngthy cases, others will

.necessazily back up, i1f outside help is unavailable.

Even thdugh impossibility in meeting time deadlines is
obvious and justifiabla, the chief judge must seek the
recommendations of the planninq group ané azply to the
judicial council of the circuit. The cizouit judicial

cournicil is reguired to conduct an evaldakion of the rascuzass

o the district and the availabiliity cf judges wiithin ané

Coniarence of +ha United Skates

time limiss. The latier,

érant an extension of

ceduxe is conceivadly appropriate Lo deal with chroni

.

shoztages of rescurces pending action by the Congrass, ik

is ¢rossly inadzgquate to deal with acute backlegs.
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| ", d: chreurr S T Bwdy etreute ‘ 3.
i . . . . .
' . RECOMMENDATION: The chief judge of a aistriet should A ) §.,  Pacilitating tl':m' exarcise o.f judicia'l dijsc:ction.
o ' " pe authorizéd"to order a shorter suspension of time limits, l in granting continuances v.md‘.e: 18 use 55161 {h) (8) - = The Act
say of up to 60 days. The .j“dil""f-al council of the circuit " presently c;.ombine“s relativaly spacific allowances of )
should have ‘authority to terminate 'such. oders or to fzxffend *axcludable time" with a gnnu-al provision (53161 (h) (8)
the suspernsion to, say, ‘Si’f m'c:n‘thg'; 'l'hg .Juidigi?; Con- lutho:.izing the crdering of ccntinmcas. '."‘”. Antheny -
: ference of the United States should have similaz Teview 'Pcrkins of the Faderal Judicial Center has pn:suuivoly‘ '
.»and extension authority, to perhap"s two years.. Thg ‘ ‘ , a:gued shat the cmn cause °£ telay, Ncn - pr.mu,- .
; 1atter See'ns 2 more masmable ‘tine to im‘tl‘ate ‘a process motions. should not" znqui:a detaminaticns of cx\:].udnhh
} which may include autbora..za.t:l.on of add:.t:.onal juage_s, their time, u the normal lim.ts should beé broa a .nough P
R ;[ appointment, a.nd their conf:.rmata.cn. o . 5, accomodate' such proceduras. (zmmrnnd\m Zor tho '
3. Makz.ng’ the mnééri:m time Timits exslicitly : s;;eedy Tria.l Committee, February 15, 1977.) 'J‘.’h. gtnual K
\;‘;\‘ k ‘ subject o ‘the exclus'iohs.*- Co W o , o ccvntinuance authority (Salsl(h) (8)) would than be utinud.
"\:tlj ; , bue to casualness of statutory dFafting, it 3s" . for the exccptional. situation in which d.clay L5 nudod
' ) V Possj\hle ‘for a literallstic court toﬁcogstxme ‘the ‘interim Whils thi.s has the advantage of simplicity, ‘it would
4 \ ] "\ ' .tme limits of 18 .USC 53164, to bel absalute., dysfunct:.ona.lly raquire many applications to tht cou:t:s - for rulings
. ‘\"\‘\" ‘l making the ‘interim time limits in some ‘cases more restric- ' whare delays are now allomd autcmtically. !I!his wouid be
‘ L \\\ " tive'-'thaln‘th.ds.e ‘afte¥ the Act ‘goes fully into effect . me ‘ especially disadvantagnous in districts w‘hcra judicial
o \y\;,\,v ’ . con flict of CLICU.JJ:S* should be ‘resolved by statuto:y- . manpower is~ acutely short irn supply or evon :om.timu
; ! “ ’ , ’\\\ } clara.fz\cata.on. : *COmpare. United States v. Tirasso r. o nonexis.tent. It mi.ght also °n°°‘-ﬂ-'ﬂ'3’° mors pz:olonqnd time
v O \\\ *);; 532 %Zd 1298 (cA 9 1976), ('exclus:.ons inapplicable) N:Lth k _ _lxm.ts foz s:!.mple cases than are necessary B
. ‘ \\\L United States v. C‘orley, 548 P2d 1043‘,,53"&13(\:, 1376}, 'C's*cclus.xons , ‘GCOPMENDATION: S!:rengthen '§3161 (h) (3) ‘by making cln:
’ = o S ‘1‘\&% . applicablel. x ‘) . » o that it can overlap othex cases for excluding time, rather
“ : ‘ 3 , ’ o than being merely suépleti{re. - Authorize nunc pro tunc arders.
) SR
. G F .
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e
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4 ‘ .
Provide that the decision of the diskrict court is

assigned to its' discretion, with appellate reversal oaly

for situations of clear abuse. . N

The above wauld. claxify and. fortify the authorlty of

the d;strict courts and encourage reliance by the parties

on. trial judges! orders,-

. *

number of cases in which appellate courts would reverse

It would also mlnimlze ‘the ’

and remand for violation of thel Act, mek;ng the ér;ein
itself 3 waste. 'of time and somet;meS'reeulting in retmials
_:to secuye Jspeedy trial rlghts( COnce;vably this mxéﬂﬁ ‘
result ‘in excess;ve utillzatlon of contlnuences byt thu
d;strzct vourts‘ Such an assumotion would aooaqr e ceesively
idietrustrul. In any event, fuxther conswderatlon.of the
probiem of’ potentzel abuse sheuld be dererred until afStar

‘a period of experisnce wit th the Act:L R

5. _gecia’ tlne lmmits for como’er ceses.

Tha Soeedy Trial aAct focuses on relatively routine casasg,
prnsamably leavzﬁg the ext:aordin&rily lengthy cases for
seoerate treetmert u"de* the safety valve section, 3181(h) (8).

An alterrnative vou’d have been to have attemptad ko draft

. individual cases.

541

statutoryeeiessificatione giving different limits for
definhed groups of cases, e. g,, Class A with the shortest
linits, Class B for more 1engthf'onés, et cetera. Whilae
such a scheme would ereate prassure for more nationally-

'uniform treatment, it would be difficult to administer.

It wonlid also be lnappraprlate to the facts of many
Wide variations in needeqd time is
suitable for different multiple defendant, multiple count

conspiracy cases. Not all net worth tax evasion cases ‘are

»

‘of similar character. Furthermore, a'rational statutory

classlflcatlon would have ta consider the resources

available to 1nvestigators, prosecutlon, defense, and .
courts, together with the particular public and private
interests in a more (or less) speedy trial. Cont%nuation
of the preeent ad hoc coﬁsideration?%f:the compiex case
seems the wiser course, at least absent additionel
rexperience whieﬁ might‘make fukther lejislative effort
productive.~v '

RECOMMENDATION: It is suggested that no further definitlon

of classes of cases for statutorily-prescrlbed separate

treatment be attempted,at ‘this time.

58-721 0 - 80 - 35
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6.

6. Sanctions for delaved indictmenss and trialk.

Perhaps the nlost pe:glexing questian faced by the Congxess
in the consideration of the Spaady "Trial Ack was the ?n-

of sanctions. While monetaxzy and disciplina:y.penalties
ware authorized Zor limited situations iﬁvolving intentional
misconduct (§3162(2) (b)), the only san;tion‘for fajilure

to meat the indictmnnt or trial time limits is dismissal,
either with or without prejﬁdice. Thé latter may be tha

.

usual result. In United States v. Perkins, Cr. No. 75=-874

(1975), the government injustifiably delaved obtaining
.an indictmant of the defendant for a period of & days
basyond the period allowad by tha local 45 dey rula, Judga

Flarnery, relying vpon vhat he intarprsted £o be tha

purpose of the Speady Trial Ack, dismissad the'casa with

vrejudice under the authority of tha Rule 50(b) Plan and
Rule 438(b), FRCrimP. Ks conciudad ﬁhaé‘Cong:ess intandsd

. .
that dismizsal withou® prajudice "was inkancad ealr fox

the most excaptional cases and the absance o2 sxsjucdize to

¢+ the defanse, while a factor to ba considarad by tha coust,

is not sufficient standisg alons to justify continuad

.
prosecution of chargaes con:aina

2 in a2 faxdy indictmant.”
."To do otheriwise would emaszculate the r::a‘"
. : .
RECOMMSNDATIONS :
(1) Mcnataiy Iines should be inposadle oa atternayvs

for the government who injustifiably fall to atiompt to

.

D, C. CIRGUIT ‘ 7.

b * .

obtain either an indictmeht or a continuance within

time limits astzblishad by statute ox rule,- .

(2§ Dismissal for tardy indictment should be dis-

cretionary with the tourt and reviewable only for clear

ahuse of discretion. .

pismissal with prejudice, while‘poésibly effectiva,

is surely expensiva to soéieﬁy. Furtharmore, in soma

casas it doubtlessly is disproporticnate to the offerise’

of delay. Yet the dilemma is a difficult one, 'Dismissal
.without prejudice incredses the ‘delay it is intendad %o

prevent. The Sirst racommen2ation, supza, is intendad

: G-
to add an aliexnative sanction tg the ‘courtts armory.
Iis ukilization would avoid Jubtipé'Cafdo:o‘s criticism
that "éhd criminal is to go free Because ‘the constable’

. Y
Vb s seee aeas se s ades e va .
-t

has'blunéef.“ (In Pecple v. Dafors,')242 WY, 13, 1

(7}
Pos
-
»
(S
»

26 585 (1526)). Since 'the fimely obtaining of elthex az

indictmant ox akinuance is cemmonly within ithe powes
indictmant ox a cor 2

of +ha prosacution, the ‘thrieat of a fine fex unjusti-
& .

[}
3]
0n-
(7]
[t
i
-
)
®
2
[14
3
I
3
o
2]
o
)
0
]
Fd
o
2]
0
@
kN
FFe
¢
18
0,
P<]
"
g
P
i
H]
§o
3]
(2]
48
v
'y
©
1
P
e
0

by Srustxating fuzther proceadings in the criminal casa.
$ b P 18

waile determination of pussacuboxial Zault would Litgeld
s 38 fin s

ke time-constming, much of the sesord weuld ligely ba

mnda in mobions for gonsinuvance or dismizsal.
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: SUMMARY OF .COMMENTS ) 2. i
i . ) « ‘B ult * N / 3 Iy
i , ON SPEEDY TRTAL ACT 'Blrst c’:""’ - . ; o -
" . . '{; . ’ ! . . . . { e
* FIRST CIRCUIT pe/Vermont .
¥ ) N *  Amend Act to provide a time not to exceed 45 days between '
DC/Puerto Rico ' “" :
Has had problems with 10 d:;y liz;xitatio i t a defendant's consent to presentence investigation prior to
as ha Y n on arralgnments. . '
) Court as
. of a 1ty plea and delivery of x:eport: to the
; broblem arises where defendant is arraigned bafore a magis- entzy of a gullty
&
xcludable undexr 3161 (h) (1) .
{ trate and indicates desire to plead guilty. Matker then axe !
F has to be referred to a Judge. A simple solution is to
! enter a plea of not guilty before Magistrate and then refer
to a Judge for guilty plea. !
f . ' ) - N
| DS/ R.I. _ : - ' ' ' - '
; No problems. Small criminal case ‘Load. )
; - i "
, DC/N.H. ‘ A . S ~
i No problems. Small criminal case load. 3
i .
i { \ ¥
D . g » . . ., : .
' B Be/ Mass. o - . >
) . i . ‘ ‘ , o
. i{ Would extend arraignment period from 10 to 20 days.
“, . M o e
) 5 i Would repeal section 3162(b) and allow Court to impose .
B} I * | ' . Q
! i such sanctions as deemed necessary . o e :««\
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' * SECOND' CIRCUIT - . .
Bt . . . pC/N.J. ! v * )
ND/N.Y¥. . . ) : . . ) Make clear whether excludable time ‘periods are ‘applicw .
.Holds court in 4 cities which are 100 to 180 miles apart. ‘ able to 3164 _situnﬁ.ons. ! ) .. : .
Recommends amending arraigument period from 10 to 20 Provide 'for waiver of limits by :'consen't of U, §. Attorney . T
days and 60 day trial ¢4adline to 90 days. . : ‘and defanse counsel with ‘approval of Judge.
i During past 4 months 50% of. all defendants would not ' s ©o ‘
’7:5 ) ;i hav'e_e been disposed of had 1979 60-day limit been applicabla. * . o
. )ﬁ Recommends waiver of limits by consent of U. S. Attorney DC/Delaware . ' . EUN ' Lo
K S - . . .
i “i and defense counsel wlth approval of Judge. Time Limits have been set as fallowsy
i . ' s . R leee sete amas sere sees sese eape I
@ - - S ‘ . . * Arzest ta Indictment. K E ‘ )
{ ' . . . , e . . ST
- i , .- 7/1/76 to 7/1/73 . 3 days * . ) _ -
{ aess st sE 4 s tes sees eese ’ * ' *
! pc/Conn. o T . .. . " Bxrralgnment tg Trial - .
: ! Adopted lower limits. No serious difficulties in meekting 7/1/76 %o 1/ 1/77 120 days
; . . . : TUL/TT k0 T/1/78 8Q days -
e time limits but has resulted in slow down of handling civil < 7/1/78 to 7/1/78 §0. days
o cases.’ o The above Limits heve ‘given no problem to date,
i . . { Recommends amendment to section 3174, "judicial emergency” . Recant exparience ‘'shows 27% of cases would naot Rave; mek
. © o S provision, to allow time and flexibility in circumstances which £inal 6Q day limit.
" L ! do not meet stringent requirements of 3L74. ' Suggested amendmentsy ) .
. // . . . . . e e etes * B .
. - - — Pretizial. Motions: Amend 3I6L(H) (1]{h) ko make ‘explicit
- Lo R » that all reasonable delay batween f£iling'and disposdtiion
“ ’ ' —~ M i ’ . ; ' ; - : : y
i o N : ‘ of pretrial motions is excludakle, whether ox not a
’ P o v ) . . . . N '
i ; \§) ‘ : : . o » hearing is held, ' Re )
P(j ; : - . L ' Mental Examinations: Amend 3181l(h) (1} (A} to provide’ -
o A e ) IR for exclusion of all reascnzble delay from tha time’a
” o " ' ’ } 5 ; 5
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'Third Cireuit ' 4.

ED/Pa. . !

At present 35% of criminal ¢ ials would exéeed '
eventual 60 day limit.. Recommeng 90 déy eventual %imf;
with provision ‘for spe;ial type cases.

10 day.arraignment provision should be eliminated'
with timé being merged intd period for commencement of
trial. .

At preéent 45§.of cégés would not meet ultimate 3b“

day limit for indictmcgt. Recommend 60 days for .

indictment! - o

‘Ig waiver is not pPresently éermitéed,'as indi;ated
by the Fedeka; Judicial Cenéer, the Act should be amended
to permit waiver by defendants of any Iimits involved.

Would be more efficient to delete most of the

specific exclusions of 3161(h) in favor of a more general

- e

exclusionaiy provision similar tb'3lél(h)(a).
3161 (h) exclusion should apply to in custody defendants.
Conflicts between provision and time limits under o

Interstate Agreemenf 0.K. Detaine: should be resolved by

making them compatible with each other.

O b e e
v 3

551

Third Circuit s.

'
b

Time limits should be established within which

motions for dismissal must be brought or be waived.

wn/pa. ‘ .

Suggest rewzite waiver provisions of 3162(a)12)
to compel defendant to move for a dismissal at leask

10 days before trial date if he contends tims for trial

has elapsed, unless time elapses within 10 day period

preceding trial.

.

DIST. CT of Virgin'. Islands

Suggests 3172(2)defining “"offenses" should be amende§

as nscessarxy to include trial by ¢his Court of felonies

e
wae

th

in violation of statues enacted by Legislature o
Virgini,: Islands.
N “

XwD/2a.

‘ Recomnmend:
1. 10 day arraignment be changed to excluda
Saturdays, Sundays and holidavs -oX be enlarged te

15 days.

G
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third Circuit . 6
‘ . . ANALYSIS OF FOURTH I ‘ -
V. * : ST
2. Sudden death or illness .of a Judge doesn't . A CIRCUIT RESPONSES
i seem to be covered by excludables under 3161 (h) N
B ’ . Of the nine.districts in the FPourth Circuit, four have
but appears to come under 3174, Judici ; '
Wl udicial Emargency: respondad. They are the District of Maryland, the Eastern
with only 60 days to commence trial many cases will pistrict of North Carolina, the Middle District of North Carolina,
A - M .
be scheduled to start a few days before the deadline. and the Western District of North Carolina. .
. : If sudden illness strikes just before trial, it ) Number of Judges: 28 U.S.C. §133 -.District of Maxylans, o
: s eas o . . ' seven; Eastern District of North Carolina, two; Middle District .
will be difficult, if not impossible, to go through y !
: ‘ . of North Carolina, two; Western District of North Carolina, two.
the steps required by Sectign 3174 in
+ ‘so shozt a Seaks of Court:  District of*Maryland, 28 U.S.C. §100, four;
» .
‘ time. i -hei 73 R . s A : ¢
ime. Other Judges w ald have their own deadlines North Carolina, 28 U.S.C. §113: Eastern Districkt, eight; Middle =
and reassignment would not be possible. It is Distz.:ict,, six; Western Distxick, five.
suggested that this situation be cov@fed by a - General Analysis: Tiro of the four districis hie adopted §
s ) : P - i $akpi ot ) - 1
limited gxcludable period, say 30 days, for. the the mosk stringent standards, one district recommends no change A
. ‘ : _ ot in procedure. Three of the districts f£ind the time betwesn ’
_ recovery of the Judge or reassignmeut and re- ‘ < :
’ : I indickment and arwaignment too short (18 U.S.C. §315l{c)): two / .
! NG i i scheduling. . , . . 3
. : : Aiskyricts racommend that more authoxity beg given to magistrates;
fo ’ e A motion to transfer to or from another and thres digtricis recommend in ona form or anothar additional )
L ’ : - G . o~
\ B . e /, o : district under Rule 21 often comes s'everal"days after diseretion in the éistrict court for granting coniinuances. This
. L } N
B B ; . - s . o s £ : 3 s a3 = . - : ”
S v R | b arraignment. While time can be excluded for the item is of particular significance and I refer you to my separate ‘
R . L o, . : " . . . : memorandun on the subject.
, . ) : . b AN hearing on the motion other time consumed in ;
- ) : . . ; . Specific Recommendations: Middle District of Noxth Carolina -~ : N
- : . "o k the transferring district must still bes . . @ o
S . L s counted. 0= note in the recommendations of this distrist is a suggsstion E :
; : : : . . »,Thus, much less than 60 days may be available in that time be computed by weeks in calandax wmonihs rathexr than ‘
) - the transferred to district. Suggest exclusion days. This seems to be particularly pertinent in terms of the ‘ s = e
g ‘ g : i . : . . N : : - Co . von
[ ; 2 of maximum of 30 days from the filing of motion. ten-&ay rastrictidn. This district also complains of the burdensoma . . . ,‘_
N it R . 1 <y .
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statistical reporting by the Clerk's office which may be ouéside
of our responsibility.' Complex and sénsational cases are of
concern to:this district in terms of the trial limitations.

The Eastern Distric; of North Carolina - Concerned
about complex cases and the insufficient ‘time for preparation,
particularly by the defendant. This district suggests that thare
should be some method for a waiver by the defendant.

Bistrict of Maryland - This district raises a question
‘as to the distinctioa between ‘minor SEfen;es" and “"petty offensesg."

See 18 U.s.C. §3172(2). T suspect this has ‘'significance to any

district with a military installation located within its borders.
This distxict also complains of the statistical cbligations

imposéd upon the Clerk of Couxts., A suggesticn of a continuance

at the Court's discretion is made and concern has been expressed

in a situation where thexe are multiple defenéants, some of whon
" t

remain af large and thexeby requive sevarance where under oxdinary

circumstances all defandants could be triasd tegethar,
!
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ANALYSIS OF FIFTH CIRCUIT RESPONSES
———ee e e, Tl oS

‘

Of the nineteern districts, in the Fifth Cizcuit, seven have
responded. An additioanal :ésp6n59 has also been received from
the Chief Judge of the Fifth Circuit. Those districts responding

.

were:

The

Noxthern Districé of Alabama

The
The
The
The
The
The

Number of Judges

28 U.s.C. §133

N

Seats of Court

28 U.s.c. §81

Southern,

District

District of Alabama
of the Canal Zone

Noxthexrn District of Florida
Northern District of Mississippi
Southern District of Taxas
Western District of Texas

Northern District of Alabama
Middle District of Alabama
Southern District of Alabama

Northern District of Florida
Middle District of Florida
Southern District of Florida

Northern District of Gaorgia
Middle District of Georgia
Southern District of Georgia

Eastern District of Louisiana
Middle District of Louisiana
Western District of Louisiana

&3ithe:n District of Mississippi
Southern District of Mississippi

Northern District of Texas
Southern District of Taxas
Eastern District of Texas
Western District of Texas

Northern District of Alabama
Middle District of Alabama
Southern District of Alabama
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28 U.S.C. §89°

28 U.s.C. §90

28 U.s.C. §98

28 U.S.C. §104

28 U.S.C. §124

General 3Analysis

unique.
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Northern District of Florida
Middle District of Florida
Southern District of Florida

& o

[N

Northern District of Geoxgia
Middle District of Gecrgia
Southarn District of Geoxgia

Naad o aFHE s

Eastern District of Louiaiana
Middle District of Louisiana
Westeérn District of Louisiana

Morthern District of Mississippi
Southern District of Mississippi

Northern District of Taxas
Southern District of Texas
Eastern District of Texas
Western District of Texas

i Appareatly none of the reporting districts have adoptad
: the most stringent standards and two districts recommend
no change in procedura.
of the Canal Zone and I suggast that its problams are
Four of the districts found the time between in-
i dictment and arraignment too short (18 U.S.C. §3L81(<)).

One of the two is the District

Three districts recommandad that more authority be given
i to maglistrates and two districts indicabed that Lhaeir

Txial Act.

eivil dockets ware suffering as a result of the Speady

Specific Reccmmendations

- -
e s34

AF o

Wastern District of Texas -

The distances the judges must travel in
order to make arralgnments at the propan
time has placed a severe burden upon them.
In some % istances they must travel §00
miles for such purposes. This district
suggests that where there are unusual cis-
cumstancas thera should be an excludabdle
delay for indictment. It is also suggested
that where the legal issue is on appeal,
time should be excluded and that where ouk-
of-District defendants are transferred, ad-
ditional time should likewise be given.

557
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1
Northern District of Florida -

The distance problem in this district,yas
1ikewise noted, particularly requ%rements-

. of traveling from Pensacola, Flarida to
Gainesville, Florida - a distance .of 350
miles.

Northern District of Alabama -

A suggestion has been made that additional
timegZhould be granted where defense counsel
is scheduled on other criminal cases.

Northern District of Mississippd -

This district has found it necessary to
concentrate all criminal trials in Oxford,
Mississippi causing defendants and.witqessgsh
to travel quite some distance. This district
also nokes that its civil litigation is

. suffering.

i

Southern District of Texas -

The Southern District of Texas has conducted
tests to determine its performance éaseq
upon the ultimate limit. In over 3535 of ?Ee

. cases the district was unablg to comply with

) the ten-day rule between indictment and arraign-
ment. This district has likewise experiencad
problems where the defendant was a}:aady ln-‘
carcerated at a place other ihan the place of
indictment. t is suggested that the t;ms_?o-
begin to xun until the defendant is .vazlgn;e
Lo the court in the distxzict whera the trial
would be had.

§8-721 0 - 80 - 36
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ANALYSIS OF STXTH N . ,
CIRCUIT RESPONSES ‘
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- Tinchas District of
A more detailed analysis has be Greeneville, Chattancoga and Winchester. Middle

en made of the Sixth Circuit

than any of the other circuits.

i

In addition to the original memo-
randum to the Chief Judges of each district, a pPersonal letter by
me was sent -to all of the judges.

Tennessde, two judges; seats of Court at Nashvills, Clevilfa -,

and Columbia. Western District of Tennessee, three judges;

Intarestingly enough, the

seats of Court at Jackson, Memphis and Dyexshuxg.
response from the circuit as a whole was 2pproximately the same

Two rasponses were recaived from the Eastern District of

! | - dge Guy, pointed out that as a
as the avarage response from other circuits. Thirteen rasponses Michigan, ¢ne of which, from Judg ¥,

i Were received from the other thirty-eight judges in

this circuit. previously agppintad United States Attorney, he was not yet taking
i The breakdown of the Sixth Cireuit is as EOLIOW§; Ea;ta:n any criminal cases. The othexr had no sgeciﬂii recommeniati:ns
District of Michigan, taen judgas; seats of Couré at Ann Arbor but expressed cincern over tha state of the civil docket . |
Detroit, Flint, Port Huron and Bay City. Western District of view of the priority of criminal cases. .

Michigan, two judg

1% responses waera ra-
: &t rthern Distzict of Ohic, s .
eS; seats of Court at Grand Rapids, Kalamazoo, From the No

.
Distxios o= Tenndssee, three judges; seats of Cours at Xnosville,

. i b in the minimum =~
appears to he a district whers
bansing, Harquette and Sault Sainte Marie (25 u.s.c. §102). ceived. This aps . corced. Thres of tha
| ' . time ha already been easf .
Ohio - Noxthaern Distrizt of oOhio, eicht judges; saats o Coux: st standazds of o have YH delay in eivil txials, one urged
: - a cern about 'the dela -
! Cleveland, Youngstown, Ak=on, Lima and Toledo. Southern Distxict Judges express con ‘ g . wag
| S . o th tpticn of complex, multiple defendant, or censpiracy
i . . : the exefy T = =1
N 0% Onilo, Five judges; saats of Court at Columbusg, Steubenvilla, fals = the time strictures, and one expressad concern over
{ : - trials Sxom & o - )
. r Dayton and Cincinnati (22 U.5.C. 511s). Rentucky - Zastarn - e £ a defendant who must go to Exiil with enly sixsy
‘ f et ; the righis of a def - ;
’ District oF Renbucky, two and one-half judges; seats of Couzt at | rassion of éis-
‘ ; ; there was an gentle exprassi
. ] i davs preparation. %hile
| Catlettsburg, Caovington, F:ankfortn Jackson, Lexington, London, - 11 of the judges indicated tha: they wezs coping
’ satisfaction, all of th —
R ' Pikeville ang Richmond. Westarn District of Kentucky, three ang - i epeal.
4 i s .. —— 4 X . with the Sosady Trial Act, althougvh they u—‘;'Ed its rep
d . ; cene-hals judges; seats of Court at Bowling Green, Louisville, o District of Ohio, two judges responded;
. ~ = In :he Southern ~ ==
f Cienshoro, and Paducah * (28 u.s.c. 597). fTennessee - Eastasm =
»
‘, ‘ i
' . !
R

ime betw x indictment
. - Li between arrest and indic

t the ten-day time

cne suggesting tha

2 i cmmending that complek and
was insui3ficiant, and the other raccmmending

’ . ; ivil, be a ground Jex
: i E cximinal and eivil,
o : } * _ The commissian of Judga Eugene Siler is for both the Zastar protractad litigation, both :

Y i : g N 2 4 Lha
anc the Western Districks of Kentueky, although he sits almoss - That judge also noked an adverse eZfact upen th
eiclusively in the Eastern District. contlavance. €

- S ciwril deckab. s
o ’ ’ § In the Sastarn District of Tennessea, one judge responde
- 2 i
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3
b , "ANALYSIS OF SEVENTH CIRCULT RESPONSES
;’\ recommending only that the time between indictment and arraign- - i C k o
; ment be extended. S i f responses from this Circuit would be mis- -
i . An analysis of P
% In the Middle District of Tennessee, one judge responded leading since only one district out aof seven responded. The °
]1F and noted the adverse effect of the Speedy Trial Act upon civil Chief Judge of the Western District of Wisconsin and the Chief
‘ f} cases. The Middle Distr:.c}: Of. fennessee has apparently also Judge of the Circuiy both indicated no specific difficulties
et N . . a .
; invcked the minimum time standards. R worthy of reporting. A letter was also received from Profussor
; In the Western District of Tennessee, one jud e responded 3 - '
r - E‘ J £ ’ judg E ' Frank J. Remington, the reporter of the planning group and he
L noting that the defendant has inadequate time for reparation; .
! ™ Fre ' has called attention to the problems of the defense bar. The
to that the civil docket suffers; and that sixty days is insufficient . : .
. o Chief Judge of the Circuit noted that some district judges were R
s‘z time. for complex conspiracy trials to be orepared. X ’ .
%é ” These individual responses f£ollow the pattern thas has reporting difficulties with the civil docket, but the }ack of
8 = - QL we2XI - ) .
i - i i . i in the, :atego
R 7 been observed in other circuits. There is a genexal dissatisfaction response from ,Su‘:h districts puts .th:.s almost in & gory @
| g
with the Speedy Trial Ac¢t and a desire for its repeal. Specific of "hearsay”. -
objections centex upen the time from indictment to arraignment
f and the adverse effact upon the civil docket. The suggestion
G for‘exemption where the trial is complex ?: Drotzacted occurs with
X : . scme frecuency but this would sgem to ke grounds undex 3151 (n) (8)
! , for a centinuance by the judge. ‘
While I do not have ihe figures immediately available, it :
» H . .
. : . @ 1 is my impression that the Bill before Congress seeking to add - : N {>
' ’ . n L, 7 district judges will provide approximately ten for the Sixsh g P .
b - Circuit, which is an inegease of 25%. . It is not Sossibla to
. ; .
. e : ’ detemmine at this poiit what effect this will have upon congestad
; ) o . g dockets but it will provide a ready ans‘v}er to those who will resiss ' :
N o L : ) : : :
- armencéments of the Speedy Trial Act and assert tha: the problems are
; . caused by an insufficient number of district judges. .
, ! . 4 L3 B
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SUMMARY OF RESPONSES N ’ . i \ . . .
ON SPEEDY TRIAL ACT ~ermitting "each défendant to ask for a continuance 30 that it will
‘ (8th, 9th, and 10th Circuits) . " ! , . : . e
. : be excludable time. o -
) : : . _ . Chief Judge estimates the Act has lncreased expensas ¢f distric
! . ‘ EIGHTH CIRCUIT . ' T .
. . . . at least "six times." Also, it has caused ‘civil cases to be neglect
3 1) ry N 3 ‘- . ] s . :
02 the ten districts in the Eighth Cizcuit. four have raspondaed. ) in each division.
. Thay are the Distwict of North Dakotz, Wesitaer:n Districk of Azkansas, ., The problems could be solved if the district were provided witt
Zastern District of Arkansas, and the Western Distxic: of Missouri. three additional district judges. : .o
District of Nozth Dakota . : . Sastern District of Arkansas o 4 .
- . ' . - i i *
Numbex of Judges. . « . . 2 . Number of Judges. - . . « L+ 1 “
i hae oFf miwicd " e ot e . .
. . ng- cf Divisions . . . & Numbezr of Divisions . . . 5 . S :
This district has adopted the ultimate time limits. =Expecience . General QObservations: This districk has imdlemented the 1879
+ : N B q N <
: { has bkeen that the time limits are too shor: ganerally. A six-wveaks limitations: The Act has gererally helped improve the Drocessing
¥ rwinl mw =ad  cave 3 g o 3 - 3 s ~ad 2 - o s . . : : 2 At ! k
trial prevented other pending criminal matters being handlaed ex?eé-f .£ eriminal cases, but at the same time it has caused the civil £
. do g man e s, N ‘. ' . < . s A
X - : sious~y. - . .o docket to "conkinue o deteriozake." There iIs great nesd tad imprave
. . ‘ One specifis cxiticism is the ten-day azraicmment racui-smen:z. Yehe dalivery of igivil justice." The Act should give moxs digecratis
‘ : ' I: presenzs real srohblsns Leca 2 diszamce etwaen Terss and : it o it it s . e Eient feent
. A : == Prese S2. PIOZiemS Secause o d-sTance Jedtween Fargs anc to judges to dsal with particular problems prasented in individual
! Granéd Torks, the lattsr location being where most of the criminal ic casas . ' o
: v . : . , . i
X axists. This causas special 4rips solely Sor arvaigmmens sursoses. ! SneciSic Dacommendatians:
P . r * "
. . D 1. Cerxtain types of cases present problams that méy Tegquirs i i
. N d /“!
: : e Wssters: Tiskxict cf i-kansas . .. : . . .
Lo . o ’ - = = time limits. Zxample: Rule 20 and Rule 40 cases rsguirs a better P
: . Mumber o2 Judzes: . . . . 1 &1 : f ot ot feaiions Srsie
) ‘ . Numbher of Divisiens . . . 6 intex-distrzict communications system. )
- L i . . ‘ e = 3 wnleaii . !
C e Y A ' \ 3ecause of the sin éivisicns, extensive fravel is raguired <o 2., Prxeblems of intexprataltlon. g ; . ‘
b mees the speedy trial srovisicns. Scme zslisf has been chtainad b . - (2) Sectien 3181(3) == 30-day i""_‘fr’?:;." Sebwaen arzest and
N . - . - . indiesment shonlé ke changed L9 43 davs; .
T . . . AN R (n) Sec=ion 3181(c) == Not clear whetler a cdesfendani "whos : E L
* o R ; ’ ' : whersaszouss ave known by the govesnmeni must be Reld =
. answer ané broucht nelozxe a2 judicial offiger ol ths . =
S ext within 10 daws of the indictment or informaticn: o ‘
’ couxrt withir Y )
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() Section 3161(h) -- Periods (beginning and ending
dates) of excludable delay time need specifying
30 that every di'strict, as well as each clerk’s,
office within a district, may apply them uniformly;

() Section 3161(h) -~ Should be made clear whether

periods of excludable delay apply to interim limits
of §3164; L :

(e) Section 3162(a) (1) and (2) -~ Should be clarified
as to whether sanctions extend to the failure to

arraign a defendant within 10 days of indictment or
information.

Western District of Missouri

'Number of Judges. . . . . 3 + 1
Numbexr of Divisions . . . §

This district has mandatory omnibus heaging procedure before
mangistrates. Because of this procedure, no difficulty is anti-
cipated in meeting the ultimate time.limitations of the Act. An ‘
80-day trial period limitation is Suggested as being more "reascn-
able;" 60 days does not "allow much play at the joints." Exper~
ience thus far, however, is that substantially all cases have
been disposed of within. the 60-day limitation. This has been
accomplished too as the result of a "joint criminal docket" where
multiple judges sit at one location. on a day certain for trial
of all pending criminal cases. Chief Judge expresses opinion
that the Act has had a generally beneficial effect upon the
administration of criminal justice.

Specific Recommendations:

1. Section 3161(h) should be amended to provide that ex-
cludable time be applicéble to time within which a defendant
must be arraigned.

-3=

; 565

2. Sectieon 3164 should be amended to-specificglly prévide
that delays resulting from maéyers covered ip Sectéon.3151(h)
(1) (A) and (B); Sectien 3161(h)(3) (A); Section 3161(h) (4)and
(S) be excludable.
NOUE: This sems o be s fomon crlitcim La pipaebie
specifically applicable to interim limits (§3164).
3. Section 316l(c) should be amended to provide that trial
shali commence within 80 days.
4. Section 3161(h) (1) (A) and (B)‘should be amended to make

clear that excludablé time for ménﬁil competency examination

should commence with entry of court order directing examination.

(Present guidelines of AO provide time deoes not begin until date

of defendant's first visit to examining physician.)

.
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NINTH CIRCUIT
) .

Of thirteen distﬁicts in the Ninth Circuit we received
responses only from the District of Nevada, and a comprehensiye

report by Professor Robert L. Misner, through the Circuit Executive.

District of Nevada

Number of Judges s i « ¢« o 2
Locations of Court . . . . 4

Very critical that continuance cannot be granted undé:
Section 3161(h) (8)'(C) for congestion of court calendar. Some
burden involved in this district since there are only two judges
holding court at oppositeé ends of the state. ’ '

Also critical of AQ guideliné conca;ning p;ychiat:ic examina~
tions in that excludable time begins Eo run bnly upbn psychiatrist's
first visit with defendant,‘which often is 10 days or two weeks
after an examination is ordered.

Recommends there be a specific provision whereby the defendant,
his counsel, andé government counsel, with approval of the court,
may waive the time requirements imposed by this "impossible

piece of legislation."

Comments of Defense Counsel:

The Chief Judge of the District of Nevada sent along letters
from two members of the defense bar. Both carried much the same
message. '

Where there is no arrest or detention, the government has

plenty of time to thoroughly investigate and prepare its case

» . . et R '

i B

£
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before an {ndictment‘ii réturned. Once charges are initiated
then the defandant and(counsel.are placed under the stringent
1ihitat£ons of the Act, often ;ithout adequate time to prepare
the defendant's case. Satisfactory financ#al arrangement betweean
the defendant and his attorney often cannot be made in such a
lsho:t time -- both as to attormey's fees and fees fur investiga-
tive wozk. '
Although the Act may be primarily concerned with speedy
trial for persons in custedy, those are the very persoas who
‘ often need more time, because greater investigative buxden.falls
on counsel. .
The rigid and stringent time limitationy of the Act preclude
allawyer spacializing in criminal worg ffom representing more
" than a few clients at.one time. The time to prépare a case is
too short from the defense standpoint. As one lawyer summed up
the situation, "the plain result is that an act which was de-
signed to be of aid and benefit to defendants defeats its purpose."
Professor Misner's Report -~ "District Court Compliance With

The Speedy Trial Act of 1974: The
Ninth Circuit Experience" June 14, 1977.

This extremely comprehensive report is raéhér difficult to
digest for a briaf summary and analysis. The report is really
a survey of the effect of the Act in the Ninth Circuit.

The emphasis of the report is on planning and adequate
record keepiﬁg. Obstacles to the pianning process appear to ha
(1) the Act itself and interpretation of the Act by the A0 in
its guidelines; and (2) difficulty in maintaining the proper

statistical information to serve the purposes o§ the Act (p. 13).

-
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For exawple, recording of "excludable time" (p. 16) et seq.).

Problem areas of concern to evary district court (p: 30
et seg.): )

A. Need to improve excludable time ;ecording;

B. WNeed for district planning groups to determine wﬁat
resources will be negded to comply with'the 1979 standards
gat by the Acty ‘

C. Planning groups should investigate the effect of the

Act on civil dockets.

-7
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TENTH CIRCUIT

.
0

Of the eight districts inlthe Tenth Circuit, only the
three districts of oklahoma have responde&. '

Oklahama has experienced ho difficulty in meeting the
limitations of the Act; in fact, they are for the most part
mﬂhgﬂemnlmﬁuMM,Munu&mumutMemuﬂm

record keeping and burden on the clerk's office, as well as

the expense involved f£rom more frequent sessions of grand juries.

Judges recommend outright repeal of the Speedy Trial

Act. Congress should concentrate on those districts experlencing

inordinate delays and atiack the, problems specifically by
appointing additiénal judges or takihg other necessary steps,
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" apply §3161(h) (3) to the interval bets indictment and

. “ . . .

MEMORANDUM, * : . o

Re: 18 U.S.C. §3161(h) .(8)

'rh. scopc of thisx mamuzandun concerns the lagislativu
intent in onlcting 18 n.s 'C. §3161(h) (8). of general concern
is the bresadth of the uction. . Three issues are of sp'ecu.{.c.
éoncern: ‘(1) Did the hgialntu.:. intend the pcriods of
cxaludablo dalay, including 53161(2:) (8), to apply to the e
inta:in I:L\u.f.t:s of §31642; (2) wgs the hgislaeiva intent to

l:raignmnne?r and (3) Should 53161(21) (8) sp-ciﬂ.cally ‘allow
a continuance vwhars a lungthy trial of anat.bar casse mlkos it
impcalihle flox the judga to try or ot:huwis. disposu ol :h-
subject matter? _ ' : .
s:ation 3162 (h) (8)‘ is disc:ihnd l;y the adm:l.n.i.straéivo

offiice of th- lmitnd States Courts as "the safaty-valve | *

provi:.,on. ’ a.nd i.n the Senate Report as "th- heart off thc

Spaedy 'rria.l. schema®. Cong. Rec., 93:6. Congrass 2d4 s.ss.,

Vol. 136 - Part 31, p. 41622 (Dncembtx: 20,...1.974) “ 5.t oL
'J.‘his section pernits a judge on his own mo!:ion, at the’ - -

request of t:h- defandant o: his counsel, or ai: the raguast

of the atta:nay for tha gavemmnn.t, to g:ant a cnntinuanc-

which would toll the time limitg of the b:l.ll. Balox:- dec:ldinq

hethei’ a conti.

should be gra.nted, the cou.rt must
dat:ezmin. whather tha ends of justica served by taking such
acf_ion outuaigh the heat interast of the public and t.ha
defendant in a speedy trial. The Cou:t is not rsstricted to
the factors set forih undax: §3161(B) (L), (ii) and (iii) in v .

its da:amination. The court :.s required to note in the

record thn raasons for grahtinq such contimnnco. . .

s

571

The legislative purpose af this section was *to provide

" the pourt with the #lexibility to extend the time limits of :

the bill so that thay Nill not oparate har:hly on the defendant,
the government or society.® S. Rep. No. 1021, 93 Cong., 2a
Sasx., 4 U. s.cudn Cong. &' Adnin. News p. 7415 (1974).

HN Lnotlon would be Ippx'oprint- undex this ncuon 'wh-n
the contihvation of the proceeding would ba made impossible
or result in a miscarraige of justice; where the caze as a

whole is upusual or complax, dua to the number of defendants

.or the natiire of t:h- Prosacution ‘and it is unreasonable to

cxp-c: adejuate pnparacion within t:ha time periods; and |
wh.:- tha fnctual dat-minltion bnf.o:a a grand jury is
complex.” \0'.S.Code Cong.,’ mp:: at 7415.

In the llousa Debates, Rnpru.n':ativ. Conyexrs emp'bnized *
the broad am;licability o! §3161(h) (8) ]

' But the most impottant gzcund !ur extention
. of all - and this is also available to the
. Judgs, = is when the continuance of the pra-
ceedilig interrupted would be impouibl- or would
rasull in a miscarriage of Justice for failura to
. gzant & continuance. Whenever there may be such
a miscaxriage or other injustica, he' ([the Judgae)
has tho responsiblity, indeed the obligation, to
.suspend the rnnn:lng of the time limits by motion
¢ to contilhwue.
- Housa Dehatme, Representative Conyers, 120 Cong.
Rec. H 12"‘70-72, p. 41774 (D-c. 20, 1974).

AEEIiCItiun of 33161 Lih) (8) co the intnr:l.m limits of 53164.

' In Unitud statns W. Tirasso, 532 F.2d 1293 (95th ci:
1975), the court hald u\m: §3164 "do-s not pmvidn any

periods of oiclusicns tm: delay ocn:lsioncd by the spacial
circunstancas of diﬂ.‘icu.‘l.: cases." The com:t: found ‘the

' language of $3164 \xnanbiqnou.l and x:tf:ainad t:om applying

“2e

g},
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.

‘any $3161(h) -xc-ptions or -x;:!uion-- The court u:o

concluded- thae st:.{c!: application of this unlmb.'lguous llng'uagn

was requirasd by the folléwing language in thae Senate Report

on the bil'l. which bacnmi the Speedy Trial Aotz

Failura ca commence the f:rin.!. o! a detainad
- Pexson under [§3164] results in the automatic

raview of the terms of Xelsase by the court and,
the case of a Person alzeady undar dat:antion

‘ ' releass from custody.

S. Rep. No. 1021, 93 conq.. . 2d Sess., 4 U.5. Code Cong.

- & Ad. News PPe 7401, 7416 (1974) .
In Unu:cd States v. Meiias, 417 p. Supp. 579 (s.b N.

a££'d on othex grounds sub nom, United States v. Nax:tin-z, 538 r.2a

¥. 1976),

921 (22 cie. 1976), the court hela contrary to Tirasse and

applied the $3162.(h) exclusicng to 53154.

The con:t found that th- purpou ot‘ 53164 wls "eha!:.

carta.ln 'mintmal speedy trial ruquixamants ba placed into

opatation * » « pending the full a!tactivcnas: of Section

3161 and Section 3162,
Spnady Trial Act of 1974, Report on §. 754; S. Rep. No.

Senate cammitteu on tha Judiciary, -

93-

1021, 93rd cong., 24 Sess., at p. 45 (1974). » qne court

concluded that it wasg highly doubtful that the "minima)

Speady tzial requirsments® of §3164 opel;:ata moxa st:ict:ly

and with harsher results than will apply undex 53161(3)

(c) when the Act has takan full cffact.

and

The court stated that thera was Lo .Lndicat:ion i.n the

legislative history that §3164 was intended to crnt:n a

sapazata category of cases to which the excludable periods

would not apply, but that Congress provided for exclusions

‘™in racognition of tha impossibility o£ ‘providing rigid
I.imj.ts for the trial of eximinal cases.

T R

.

time’

House cam.i.ttne on
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the .mucnry,. Spesdy ‘zetal Act of 1974, Report on L X
17409, . m. No. 93-150!, 93:4 Cang'., 24 snn., at 21
(L974), I:I'.s. Code couq. 6 Ad. News 1974, p. 7401. The R
court notad Ehnt: tha legislativa :I.ntcnt’in.pzqvidinq. cxclu-ionn.. o
was t:o Insuze "t:h: th. ::lght:l of‘ the indi.vidull’ toa., :'
conph\‘:l and tu.n. hu:!.nq m not tnmpl.ld' lnd t:o nvol.d.

. . .

‘unublx\'ll.no julticn. R o L . -, ) o

The court ‘wicasnined the originl of 53164 *and  found thnh
t.h- Senate Committee aopore indicnttd that th- Lnt-rh plnnl
were to be -m:.u: to the plnn which had hnn adopted by the .
United statn co\u:t of Appenls for tha s-cond ci::u‘ £, &
plan which anozpoutcd the t:adihional -xc.'l.u-ionl.

In U.S. P Hilkn, 415 . supp. 1317 {W.D. Wil- 1978), !:h! P
court :I.n Agxéaing with the Melias opinion held that’for '
purpoln of §3164 such interim limits should be construed to
embody by implication statutorily enumerated axcludable
periods of delay, S 2 .

The court started with, thn sane ;7ropoa£tion followed in
Mejlas: *§3164 must ba viived is an intagral part of tle

9rand scheme of the Act. and more particularly ax an intog:ll
part of tha” cxnn:itionnl phase oz the Act.” Mu)-o, _supra’ at;

1321. The court rnjected the view of const:uing ‘53164 as if

it were vi:tn-ny an independent en
reajectad for two Teasons. ‘The first was thlt §3164 appears

t Thiz view was

within the Act. and :uln of statutory construo:tion raquire
it to be vhwod as playing' its part in the grand schlm- of ’

. * ey

. th. Act. * The second is: ) o

C e
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It is unzeasonable to conclude tlut Congrass
intanded that ‘duri.ng tha perxicd in whick its
permsnent legislative program will . be opuative,
. the for automatic review of the pretrial
freedon 9f parsons of high risk and the time
. for imposition of the sanction of compelled
} nJ.nu from pratrial datantion will be subject’.
to computaticn in wbich the pericds of delay v
‘defined in §3161(h)‘ may' be excluded, but thl: !
during the transitional period the §3161 (h) ’
* axcludable p-:iod.s aze of no affect.. .,

i ‘Haske, suprs at 1323. ‘ e o, e , ‘
In United Statas V. cu:.-l-z, 548 ¥.24.1043 (1.376) dct-ndl.nt

ﬁ.l-d a muc: £or: Telease fran custody under the Speedy Trial | .

Act. Thas di.lt:ice. couzt: hold that the oxclue!ab!.o t:i:l- pexiods
tnm:a:-d in Section. 3161. ot .the Spndy 'r.rill Act apply €o ., 00
:amputation of the ninlt!‘dIY plried. undex Section 3164. '
In d-tumin..nq ~the lnngt.h‘c! ynf.:ial dct-ntion,-.th- court .-.-‘ R
excluded pn:io«h of d-lly rnu.lt.inq !:om ul.n-ss and the .+ =z
2iling of p:nuiu. motions. The Couzt of A;:pu;sv for tha B
District of Colusbia stated: . " o |

. Foxr the reasons outlined im Uniged States

v. Hcaias. 417 P, Supp. 579 (S.D.N.¥.], aff'a
. on _ather unds, sub nom. Unitsd States v. ..
;- MaTtinez, §§§ F.Zd 921 (2d CIr. 1578); and ' -

N ﬁnIt.H Statas v. Masko, 415 F. Supp. 1317 .
wDe WiS. 76),  we agres with the trial
court that the exclusions of Section 3161 :
- apply to ‘the intarim limits of Sectlon 3164,
-and wa decline to follow the Ninth Circuis
dacision in United States v, T.i.:uao, 532
F.2d 1298 (9t Ciz. 1378}. . .

.‘.; '.u

w, supra at 1044. )
It is cJ.em.- that Majias and Masko und c::rlev dre the
better ru;soch °Pi§i‘?'?f~ ?hns_. couxts based their con:lusiax;s
on a close rsading o!lt'.;h‘- lqgis}at;ivn hi;ta;y,'and construction

of the Spesdy Trial Act as a whole. Noreovar, thess decisions

. avoid the results of Tirasso.

.
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' A b, H. R 14521,, has .bnan int: oduced in the Congress,
to xuke the axcludahle ‘tine limi.ts sp-ciﬁ.cllly applicnblm R

to the inte:im ti.mc p-:iods. : R

. i g .

S o e

Application of §3161(h)(8) to the interval batwesn indictment. -
and arzaignment ., o o S .

v E - Al ‘ N w
. v . g ey T

m issue is whothc: the’ hgislat:iv. Intent: was to apply
the axclusions to the Aint-ml b-twae.. inaictmnt and uniqn—
xunt or whather this !.ntarval. was pu.rpontully nxcludad. .

Again, the logislgtiv. p}}zposq(et s:;s;(h) j.s_fto_p:ovidc
the couct with.the flexibility eo*.xﬁghd"th-“ time Limits of -

A the dafendant,

the bill so that ;tﬁ-; 'y;li‘.ﬁot \cpoi:at‘"“'hazshly'
U. S. Cnd-. cong., mprl at 741s.

tha Government or society.”
However, no cou.:f. has. conlt:ucd th:l.s seci:ion n applying to

the inta:val batwe-n ar:lignmnt and indictmnnf:.
‘on a‘nly 23, 1974, thn Senate pused s. 754 (Speedy T:.{.al B
.M: this timo the Act contaj.md only two int:-ml:. a
1t int-ml: and a sixty— .
s.ction s:lsl(h) appl.hd to both.’

A&:t) -
) thizty—dny ar
day Lndictm.nt—to-trial .'Lntorval.

g_gg-{ ndic

Cong. Rec. 93rd cangzess, 24, Sus.,.v’ol. 120 -»Pl:: 19, p. 24667,

(July 23,-1974).  On-Decsbér 20, 1974. the amnnqunes -aff tb.c RS

Houl.- ot‘ Rnp:as-nta:ives to the bm wl:- ia.td bafore thn
ded hill i.nc.lud.d th- eun day indicmnt—

o, 4o,

Thi.s‘, am

tn—uzaiqnm-nt :Lntarval. Pxoponents of &hn Speedy Trial Act A

of .\.974 we:a decarmined to pass such leg:.slation prio: to’
tmination or the 93:6 CQngress. It is clear !:oxn a sa:tion—
by-sccti.on analysi.s that th. Senate considczed s3161(h) as .

s it

applicable to all thres tize intervaldt

-G

e N . .

L




. . Subsection 3151{h) excepts froa - e e
» uu,g. inposed in Subsections 3161 (b;: L:r.nd
{e) ‘the gouwinq Pericds of delay: -
. (1) Dalays caused by';;'zecndixi  telitd,
) :: s d.:gd;nt such as hearings og.c:;:::f:gy
&-‘hhwcn = t;.; J;;lz’ingl on pratrial motions
. & #-on othe arges, malutulocu‘;oq aépullr
{2) Delays ad’ by farred pr ‘ o
. upon ag of def o e 2
and the court for the
the defandant's good

P ution*

purpose of demonstzating

s
- -{3) Delays 4 b - .
ability of the defendanty T eoC® OF mpavall- .

'{4) Dulays fesulting from tha-
the defendant iz i P H :c:ath. ”"gzﬁz'f
© ... {3) Delays resulting from the e:;nmmt .
R of the defendant pursuvant tg arcotis - ¢
Maict Rababilitation Act; & ¢ ereotie
. .. (6) Delays batween the d:‘opp!;a - har B
RE . ar e dz g of a charga
and the filing of a naw charge " Sarie
related offenses azge £§= gh. sazie oz . B

" B
TR N oy

- . (7) Reascnable periods of dela h . ‘ "“ -
defandant is joined for trial wish { :c:ogn.dn‘nc.
and neither defend has sh goed to
grant a severance; and s '

(3) Any other delay resulting froa.a come -
tinuance granted At the request of defense or :
prosecution upon a finding that the Judge -
that the ends of justice cannot be mat unless v

the continuance is grantad. - The Judge must . = . &
balance the right of the defandant and the |

i.ntlfllt of the public in\speedy trial agaiist.. ...
tha 'ends of justice’, and set forth in the

record his rsascns for granting the. continuance.

Cong. Rec.)” 93rd Congress, 24 Sess., Vol.. 13§= 3%, 'pa :
_(December 20, 1974), (emphasis added) TPareidl, p. dl62L.

Considaring the lack of importance of the indictmeat:
IR .; ol i

]

nterval, the fact that it was not pr‘ovidtd:‘
for in the original Senata bill and was the :uu.u: ojt a last

minute copp:n?;:n; and the p:abim_cbﬁ!ibuﬁiﬁ byhh..eourts- :
in meeting the Iimits of ‘this intesval, the legislative ¢ <vove'

intent mandates that the exclusions and cit;-nuén- of '§3161 (h)
apply. - - R B

.

-

:
e
. :
- v
- - i "
. .
-, - "
St e - «
. W . - o
N .
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complex lihigltim ana’ , 1 e ance:
Bontart

Section 3i§1',w-l‘ln=‘nnd‘ad to allow a éo;\tinuanco for both

o The bill does more, of ‘course, than merely
impose prosacution linitz on the Fedaral
! - criminal trial. It has carefully constructed
;i eXelusions and exceptions which permit normal
. . pretrial preparation in the orxdinaxy noncomplex

which rep i the bulk of businass in
the Federal courts. Tha bill also accommedates
- complex cases which require long periocds of

preparation by prosecutors and defense counsel. '
*While the bill does not automatically exclude

certain criminal trials by type, it does set

fouth a ‘method by which the complex case can N
‘ber ldentified. The bill also provides .

1 for_unusual circumstances which may demand
Jexceptions to ‘the normal time limits. In orxdex to -
avoid the pitfalls of unnecessary rigidity on the

cona hand, and a loop-hole which would nullify the
intent of the legislation on the other, a balancing
tast, is established in order to enable the judge

to determine whan the 'ends of justice' require an
extraordinary suspension of the time limits. \
Cong. Rec., 93fd Congress, 2d Sess., Vol. 120~

Part 19 pp. 24665-24666 (July 23, 1374). R

¢ Congreas rejected a blanket exception for' specific

cases and opted for a case~by-case approach:’ .

Although it is intendad that continuanc¢as under °
3161(h) (8) should be given only in unusual casas,
i~ - -4t is anticipated that the provision will be
N necessary in many protracted and complicated
- Federal prosecutions, that is antitxust cases, and
. complicated organized crime conspiracy cases.
HEowevey, the Committee has rejected a blanket
ption for th cases and opted for a casa~
'] by-cese approach (see p. 44). .
Cong. Rec., 93xd Congrass, 234 Sess., Vol. 135
Part 31 p. 41622 (December 20, 1974).

The ’pét':’v!.'sion allows & judge to grant a continvance

. whera ha finds the "ends of justize” outwaigh tha best

interest of the puhllc and ‘the l;est interast of the defendant
in a bp-ody trial. : - . ’ |

Section 3161 (h) (8) (3) , howavaz, specifically states that
general couxt congestion, lack of diligent preparation by the

e e bt e
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i try or dispose oe the subject mattsr: is th-

. witncss are unacceptahle caugas, !cr: d.lay. .

Gavn:nmnnt ox £ai1ure of tha chamm.nt to obt:ai.n ax mra.uablo n

RERPPNSHEN

. I£ a lengthy t:ial of ancther case makinq i impcssiblc co !

zalult 6! gencral

-+ ccngeution cf the court's calendar, then 53161(h) (8) dc@s not
f apply. Xf, hcwever, uus is not the case ‘and th. 'qnds ot

g 3 'jusf:ice" outwaight the best: .intezcst: of tho public lnd. dcf.cndant:
’1“ ‘in a speedy trial, than 53161(}:) (8) may apply. ’ Cfangress could
) nct provide specifically for each contingency. . The court is
‘: ’ faced with the rasponsihl:.ty of mak:mg- thig dctamination. a
;; special se:.tiou added t:c tha Ac!: fo: this continge.ncy is not

+ needed ox desizable. B S v
TeoncTusions— a L

.,

Secticn 3161(11) {(8) was intende& by the congzess as. a

" the ﬂcxibm{:y of 53161(11)- L :

. catch-all provisior,

Ik allows’ for the necessa:y tlexibility

tc make a speedy txial a. realistic goal.

The s_ection applics

to, complex litigation and nnusyal circumstances. Congress

rejected a blanket exception fox: specz.f:.c cases and opted

, for a case-by-case approach.

o

Lo

.
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1n \vh;l.ch thn !lilu:o to px‘bvid. £or th.ia inteml in 53161(h)

my hnv. b-an cvo:looked. (c) a suction—hy-saction analysis

.tn tix- Scnatc chc:t .tnd!.catcs that the Senate heh.eved .
53151 app].i.cd ta this inteml; and (Q) the px:cblcms confrcnted
by the cou:ts :Ln mnoting tha J.:Lmits of this- :Lnt:a:val demz:nd

&

LT -‘(3) s.cc:len 3161(h) (8) may apply where a lengthy trial
of cnothoz caac makes ic impossiblc for a Jjudge to try ox
othu:wisc dispcsa ¢o£ thc subject case, ‘if the "ends of
justi.ca' outweigh: the best intavest of the public and de:endant
in a spn.dy trial, iand :LZ the cause is not ganeral congastion
of thc ccu:t's ca‘lendar. Ccngress intanded that: unusual
ci:cu.mscanccs be doalt w:.th on-a casc-bywcase basis. nas a
catchall provisiorn, szlsl(h) was not intended to spacify

each possible ccntingency.. ;

(1) Though the:e are cases’ to the ccntrazy, the hot:t:er

S

, . ' reasaned op;uxions apply !:he pcxiods of excludahla dalay in
§316%(h) to the intex:m lim:.ts Qf. 53164- 'l'hcse dec:.sions

avoid the otherw:.sa untenable :e"ults of such cases a.s:

0

, ’ . ) between indictment and arraignment for four: Faasons: . (a)

' the interval lacks importance and ig. 2 vestiga of the ‘cormon

1
| 1
' .Pirasse, infra. el T . " . . | ‘ o o . . ‘f
s - et L . (2) Section 3151(h) 'should be applied, %o the interval .. 7 ’ . i
Iaw; (b) the :.nte::val was - not provided for in the original ﬁ

R A ST R VRS T3 N
' : . =10~

-0 ) et

f‘, Senata Bill and was the zesult of a last minute ccmp:om:.sa o
1

- -
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REPORT ON THE PROCEEDINGS OF THE JUDICIAL
CONFERENCE OF THE UNITED STATES (1977)
PP, 53-54 ‘ ‘ _ .

Federal Right to Support o ‘

The Conference disapproved H.R. 6196, a bill to estab-
‘lish the federal right to every unemancipated child to be
supported by such child's parents or parent. The Confer-
ence noted the Committee’s comment that such legislation
in establishing a federal right to support could have a sub=
stantial impact upon the workload of the federal Judiciary
although it purports only to affect state court jurisdiction, -
Minimum Level for Retirement Salaries .

The Conference voted its disapproval of H.R: 5781; as it
had similar legislation in the 93rd. and 94th Congresses, °
which would provide a minimum level for retirement
salaries of certain federal judges in territories and posscs-

. sions by amending Section 373 of Title 28, United States
Code. The Confercnce again expressed the view that such
legislation involved matters that are essentially private re-
lief bills and that the objective should not be achieved by
amending Title 28, United States Code. .

Witness Fees .

The Conference approved the concept involved in H.R.
822C which would amend Scction 1821 of Title 28, United
States Code, to increase the fees of a witness in a federal
court proceeding from $20 to $30 per day and to provide
an allowance for expenses of travel and subsistence on the
same basis as is provided for travel and subsistence of
salaried members of the federal government,

Speedy Trial Act ‘ ,

At the direction of the Conference at its March session,
the Committee, through an ad hoc committee, reviewed
the operation of the Speedy Trial Act and proposed to the
Conference certain amendments to the act, as follows:

" L The ultimate time strictures of §3161 of 30 days
arrest-to-indictment, ten days indicument-to arraignment,
and sixty days arraignment-to-trial should be changed in.
stead to sixty days from arrest to indictment, twenty days
from indictment to arraignment, and not less than thirty nor
more than one hundred days from arraignment to trial,

2. The exclusions of periods of delay enumerated in
§3161 (h) should also include the time computations con-
cerned with arraignments, with retrial, and should speeif-

TN

&
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ically include the applicability of all exclusions dur.ing t!.le
interim period that will end July 1, 1978, as provided in
3161 (g).

¥ 3..Th§ word “examination,” in §3161 (h) (1) should be.
changed to the word “motion.” o

4. The minimum time period of thirty days for trial fol-
lowing arraignment provided in §3161 (b) should be waiva-
ble by the defendant. .

5. Scction 3161 (c) should apply to complaints before
magistrates so as to read: “The arraignment of a defendant
charged in an information or indicfm'ent. orina complaint
before a magistrate, with the commission of an offe'nsc shall
be held ... " '

6. The phrasc in §3161 (), “held to answer.’ should be
climinated. B

Upon review of these recommendations, the .Conf?r-
ence expressed its approval of them and authorized t }:e
Dircctor of the Administrative Office to transmit to the
Congress the report of the ad hoc committee.

.

BIENNIAL SURVEY OF JUDGESHIP NEEDS

The Conference at its March 1977 session approved a
recommendation that the Subcommittee on Judicial Statis-
tics be authorized to make biennial surveys of the Jufdgc-
ship needs of the district courts and of the courts o ;:p-
peals, commencing in 1978. Inasmuch as the Congress has
not yet enacted an omnibus judgeship bill based on prior
surveys, the Conference agreed that the Subcommx{l_lce
should be granted discretion as to the time when the lrSF.
of the biennial surveys is started.

SUPPORTING PERSONNEL

Satellite Libraries C N

The Committee, pursuant to a mandate of the Judicial
Confecrence at the March 1973 session (conf. Rept., p. _lz.
received and examined reports prepared both by tl]c.jle -
icial Council of the Third Circuit and by the Admlm_sl'r.l-‘
tive Office concerning the satcilite library study under way
in that circuit. The Conference ugreed that since the uil;
tire subject matter of libraries for the f?deralrc‘glllrésen-
being studied under the acgis of the Federal Judicia

§8-721 0 - 80 ~ 38
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LETTER FROM EARL J. SILBERT TO JUDGE CARL B.
RUBIN, DATED JUNE 29, 1979 .

- ' UNITED STATES DEPARTKENT CF JUSTICE .

. OPFICE OF THE UNITED STATES ATTORNEY
4 .' L} N
. ' .
WASHINGTON, B.G. 50901

38 AkL MAIL YUt BN ATRLY, PLXAIE RErta 1O

16D BTATES ATTCRANGY June 29 R 1977 BUTIALS AMD NUMakR
s ataec . o
20 STATED COURT HOUDE DUILDING R s
AND CONITITUTION AVENUR MW, . . bay .
. 3 ——————— e,
Honorable Carl B. Rubin .

United States Distriet Judge
Southern District of Ohie
Dayton, Ohio 45402

Deaxr Judge Rubin: . . .
-In response to your requést in April of this year for

a report on the problems United States Attorneys are
presently having with the Speedy Trial Act, I solicited the
views of all United States Attorneys around the country. A
large number responded with extremely helpful comments. <
However, since the ultimate sanction of dismisszl for failuve
to meet the time limits is not yet in effect, many offices
indicated that their problems now are not as great as they
expect them to be after July 1, 1979, vhen dismissals begin
to oceur. Notwithstanding this, many offices are presently
having serious problems complying with the Act. I will oy
to summarize for you the comments, both written and oral,
I have received from the various United States Attorneys. A
number of offices cited specific cases in which problems

* have occurred. If this latter information would be helpful,
I will be happy to supply you with copies of the individual
written responses of the United States Attornsys.

£y 3 .
The provisions of the Speedy Trial Ac¢t which are
presently creating specific problems for a number of Uniied
Stgtes Attorneys are as follows:

(1) the 30 day limit for indicpmént (Section 3161 (b))
(2) the 10 day limit for arraignment (Section 3161 (e))
(3) the 60 day limit for trial (Section 3161 (c))

(4)" the imprecision of the excludable periods
. under Section 3161 (h)) o

.
. s

(5) -the pressure the‘Act as a whole puts on judges
to sever the defendants in multl-defendant cases.

683

. , . i
{6) ' the ‘90 da¥ interim time limit for in-custody

defendants .(Seetion 3164) .- ) ‘
(7) the 60 dzy 1limit for retrials following appeals:
. and collateral attacks (Section 3161 (e))

A,brier.discﬁssion ofveach‘or theSe ﬁroblem areas hope-
fully will be helpful. ‘ P . .

(1) The 30 day limit for indictment «~. A number ol
United States Attorneys, recognizing that 30 days is not
surficient time for the investigatory agencies to complete
their follow~-up investigation and reports; or for the
prosecutor and grand jury to do an adequate job, have
instituted policies agalnst arrest prior to indictment,
since the 30 day clock does not.start running until an arrest
is made. However, sometimes arrests are compelled; for
example, a defendant 1s caught in the act, or an arrest is
necessary to prevent further crimes 'or the defendant's -
flight. from the jurisdiction. Where the arrest l1s unavoldable,
the United States Attorneys are having difficulty doing 2
thorough investigation within the 30 day limit. This is not
only because of limited stafl, but more importantly because
30 days is simply an lnadequate period of time to do a
professional follow-up investigation. Time is needed Ifor
investigators to follow out lsads, for prosecutors to conduct
a thorough exploration of the case in the grand hury, and
for chemists and other experts to complete their selensific
analyses. United States Attorneys cited examples of being
forced to rebturn indictments when the investigation was only
partially doné. Some have used "holding" indictments and
followed up thersafier with superseding indictments. Others
have only been able to include a limited.number of violations
in the indictment Since the complste investigation could not
be concluded in 30 days.

The unreasonably compressed perlod of time for post )
.arrest investigation will, in our view, create three highly
undesirable resulits: (i) Innocent persons who would be
exonerated by a thorough grand jury investigation will be
indicted; (1) dangerous offenders agalnst whom 2ll avallable
evldence to support a conviction cannot be uncovered in the
tiuncated period will,be acquitted; and (iii) persons who
Should -be arrested and brough% under.control of the coure,
whether released prior to trial or detained, will be allcwed
to remain at liberty to commit additional offenses because.
the prosecutor, recognizing that the 30 day arrest to indiet—
hent period is too short, foregoes an ‘arrest despite ample
Probable cause. . :
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. (2) The 10 day 1imit for arraignment -- One fourth
of the United Statves Attorneys responding vehemently
complained about the 10 day provision. The problems seem
to be the greatest in large geographic districts. In order
to meet the 10 day limit, defendants, prosecutors; and
defense attorneys have been required“to travel several
hundred miles roundtrip .in order to appear before an arraign-
ment judge. Judges, too, have been required to travel with
their. staffs.. The disruption of schedules and the expense
have been unacceptable with the deadlines still impossible
to comply with in some instandes.. Mopreover, because of the
short period of time allotted, defense attorneys .do not
have an adequate time to evaluate the case vrior to the
arralgnment and therefore pro forma not gullty pleas ave
entered. Many defendants appear at 10 day arraignments
without counsel because the time to obtain counsel is too
short.. In addition, where the defendant requires a meptal .
examination prior to the entry of his plea, it is extrenely "
difficult to comply with the ten day requirement since not
all of the delay arising out of the mental examination is
excludable; apparently only delay resulting from the
examination itself and the hearing itself is excludable.

To alleviate the present difficulties the 10 day time period
should be increased to 30 days. '

(3) The 60 day limit for trial -~ The experdience of
Uniteqd States Attorneys is that the sixty day time linmit for

trial is wholly insufficient for many of the cases--Lfraud,
vhite collar crime, public corruption, organized crime,
income tax cases, conspiracies, etc.~-on which United States
Attorneys are concentrating their prosecutorizl vesources.
The number of these cases has inereased to the point where
they are hardly the exception in the federal courts. Yes
the sixty day time limit, perheps adequate for the simple
narcotic sale case, is as fully applicable Lo these compli-
cated cases as it 1s to the simple cases. The only relief
is under Section 3161(h)(8). A number of judges, however,
restrict this section to the extraordinary cases. Conse~
guently the sixty day limit is completely inadequate for
ﬁhat has become the nonexceptional case buf which still
Fequires substantial time to prepare for trial.

Some of the results of this over k £ b1
ase as follgwo: ly brief time for trial

. .
.

ror ,1' Judges, faced with the sixty day time limit, have

h;‘uued to grant a continuance where the Asslstant assigned

Ehe.case is in trial before another judge. This has forced
? government to reassign thg prosecution of the case to

. .
. .

P
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another Assistant. This is done even though the 'new
Assistant .assigned to the case, . unlike the first Assistant,
has no familiarity with or knowledge of the case. The re-
sult is an unjustified duplication of work and often a lack
of preparation of the reassigned case. This deprives the
public of its right to adequabte representation. Assistant
U.. S. Attorneys are not fungiblej the sixty day trial limit,
however, has caused them to be treated as such.

1i. To achieve compliance with the sixty day limit,
more cases referred to United States Attorneys Offices by
agencies are being declined outright, felonles are being
reduced to misdemeanors handled by maglstrates, and cases
are being referred to the local and state prosecutors.
Although there obviously are cases which would be so
declined, »educed, or referred, a declination, reduction
or referral to avold fallure to 'comply with the time' linmit
is hardly consistent with the public interest, )

,1if. To satisfy the unreasonably short sixty day linig,
some judges are empanelling juries and then continuing the
trial for weeks, or even months. This is clearly an
undesirables result but one far preferable to outright
dismissal of a criminal indictment where the defendant has
suffered no prejudice. . e

" fv. As explained more fully below, the strict time

+ 1imit as applied to multi-defendant cases is causing

unwarranted severances. The resulting multiple trials are

2 gross waste of precious court and attorney time and ,

resources and a vwholly unwarranted imposition on witnesses.
. _‘\ b ‘.

Sixty days as a norm for trials to commence after
arraignment 1s simply unrealistic. A far more realistic
period of time as a norm is, we suggest, ninety days. I
the time limit is so increased; the need to resort to
Section (h)(8) for continuances should decrease although 2
number of the more complicated cases will still require
more than ninety days to prepare.

(4)_ The imorecision of the excludable perjods under
Sectlion 3181 (h) ~- Unlortunately, because many ol the
exclusions in the Act, are so vague, n® one knows for sure vwhen
the time limits have expired., This’has caused and will
continue to cause a great deal of wasted time litigating
the precise meaning of the exclusions., To take just one
example, Section 3161(h}(1)(E) provides, that the periocd

.of "délay resulting from.hearings on pretrial motions™ .

should be excluded in computing the time limits under the
Act. But just what does this clause mean? Is the period

i
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of time from the filing of
court decides them excludab
the hearing is held on the
none of the time consumed b
excludable unless there is
the trial date.  oOf course,
It willl take years and count
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the pretrial motions until the
le? Is only the one or two days
motions to be excluded? b
Yy the pretrial iotions is -

2 showing“that it astually delayeq
no one really knows the answap,
less wasted hours of court and

litigants® time to settle the meaning of the exclusions.

This is’especizally unfortuna
criminal cases, a great deal
on litigating “thether the cas

te Yecaluse instead of trying
of timé is going to be spent
e was tried within some

arbitrary time limit. Many of the other exclusions are

equally 2s imprecise as
to this particular probl
.amend the exclusions so

(5) Multi-defendan

Section 3161(h)(1)(E).
em is rather simple:

The answer

Congr

that their application is ¢

ess should
lear,

t cases — The Act has caused some

‘courts to sever cerencancs

n multi-defendan

the defendant w
the trial of hi

hose case is moving slowly do

5 con~defendants.

"A reasonable periocd o
for trial with a codef

t cases, so that

es not hold up
Section 3161L(h)(7) allows

{ delay when the defendant is Joined

endant as o whom the time for trial

has not run." gJgudies faced with the pressure of the tims
limits and the general uncertainty of the exclusions, however,
have granted severances to avoid speedy trial problems, nos-

vithstanding this exclusion.

For example, severances have

been granted where one defendant had numerous pretrial motions

pending; ‘saverance ha

S been gr

vent a mental exanination; sev

anted where one defendans under-
erance has been granted where

an interlocutory appsal was taken from a suppression motion

alffecting only cne defendant.

Thus, the Act, rather thaj

speeding up the
and more trials
and cost to the

process

with greater inconvenience

taxpayi

in 211 respects,

Jhes caused mere ceses
to the witnesses

ng vublic, in addition to consumning

needlessly court and attorney resources.

. (6) The 90 day interim time 1irit for in-custody
defendents =~ The issue whetnex the exclusions or Secvion
3161(h) apply to the 90 day interim time limits for in-custedy
defendants has caused a substantial amount of discussion and

litigation.

The¢ Ninth Circuit in United States v. Tiresso,

532 F.2d 1298 (9th Cir.

1976) stated thas

the exclusiozs do.

not apply to the interis
However, the District of

time limits for detained defendants.
Columbia Cimcuit ruled the other way

in United States v. gorley, 548"F.2d 1043 (D.C. Cir. 1976).
Judici

In April or 1976, ths
Tecommended that Congress

a2l Conference of the United States
amend the Act to make clear thed

the exclusions of Section 3161(h) apply to the interim Lime

limits of Section 3164.
nNeeded and 1is supported b

Such an amendment is obviously

y the United States Attorneys.

«
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60 day 1limit for retrials followinc a2opeals
aﬁé céz%atgggl attacks -~ Several United States At:orneyf
complained about the 50 day time limit to retry cases af:er
a rave¥sal on appeal or collateyal attack. ortenuiﬂes, upa
case 18 several years old by the time it returnf for retrial.
To be able to resurrect the case-in 60 days would be the*
exception and not the rule. More often than not, the original
t;ial attorney has.left. govxernment service fnd the case agent
or investigator has been transferred to another jurisdiciio:n.
Thus, a new attorney and agent must be assigned to the case
and Ehey need time to learn the facts, find $he witnaesses
and evidence; aud reconstruct the case. Whi}e it is gfue fom
that the Act provides that the court may extend Ehe y_melig:‘e
retrials up to 180 days under Section 3161(e), i1t males vg-
sense to have a tilme limit that in most cases will have Po te
extended. Therefore; we ywould recommend that the time limi
be expanded to 120 days following reversal on appeal or send
collateral attack with the proviso that the court can exten

the time ,limit another 60 days. . .

addition’ to the above sbeci:ic problem argas, a
numbeinof United States Attorneys made general comments cc?:t
cerning the effects of the Speedy Trial Act, Four main po ats

were nade: o .
(A) The civil dockets are suffering and delays

4
reachlng important civil cases are increaﬁ_ng.
%gdeed, soge courts are unable to try any civil

cases at all.-

(B) It is unfair to the public to give a
eriminal defendant a wind{fall ol an absolute

nissal simply because an arbitrary time
gii?t has notpbien met, especially where thefe
has been no actual prejudice to the defendant .
and the prosecutor is not at fault for the delay.

ismissal with prejudice should be permitted only
gh:re the defendant is prejudiced or there is a
gross violation of the time limits which is the
fault of the preSeputign.

(C) The time limits of the Act are unrealistic

and simply‘too short; the time limits should bhe .

d to a §0-30-90 day scheme, or to a flat
igg?ggss from arrest to trial. .In addifion,hthe
Court should have the authority to grant contin-
wances for "good cause® and the parties should
be able to stipulate to a waiver.of the Act.

o
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(D). Unless the ﬂecesséry resources are .
allocated to the United States Attorney's Offices
and the federal investigatory ‘agencies and an
adequate number of judges are provided, it will
be unlikely that the Speedy Trial Act will be !
complied with in a number of Jurdsdictions, and "
as a result a number of ¢riminal defendants, N
g::trggpwhom would have been convicted, will be -

I hope these.comments of the United States At ;
vill be useful. I recognize that these comments a::r::gs
supported by statistics. The reason is thas the problems
discussed are not actually susceptible of proof by statistics;
there are too many variables to make them meaningful. - Insteaé
I have tried to bresent you with the informed views of those who
have the experience of operating under the Speedy Trial Act on
2 day to day basis. The problems: ve have encountered are very
i;;iégngngili s:istangially increase gs the ultimate time

sanctions become applic

Act is amended as suggested. PP able unless the Spqedy Trial

« - -°. The comments in this letter are, of coup e
views of United States Attorneys and’do notuizgésgggzlghn
represeﬁt officlal policy af the Department of Justice., TIf
this office or the ttorney Generalls Advisory Committes of
United Stases Attorneys can be of further assistance to you
end your' committee, please call upon us. )

. ~+ Sincerely,

N

EARL “J. SILBERT

R N

EIS:ous . . . +United States Attoraey
i
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OIAJ SURVEY METHOD

The OIAJ survey covered approximately 50 cases in each of
the nine sample federal district courts. The districts (here-
inafter the sample districts) were selected because taken
together they were representative of all disgricts with regaxd
to such characteristics of Assistant United States Attorneys
(AUSA's), geographical location, and degree of compliance with
the time limits of the Act. 1/ This was done to assure that
the results, although based on these nine districts 2/ would be
generalizable to the aggregate of all districts.

In each of these sample districts, a list of all cases
filed and terminated .in the l5-month period between January 1,
1977 and March, 1978 was obtained from the AOUSC. . Cases re-
corded by the AOUSC as not in compliance with the 1979 time

1/ The number of AUSA's was used to categorize the size of
United States Attorney's offices. "Small" offices were defined
as having 15 or fewer AUSA's; "medium" offices as having more
than 16 but fewer than 50 AUSA's and "large" offices as having
more than 50. Geographic location was arranged into fouxr areas:
Northeast, Mid-Altantic and Southeast; Midwest; and Far West.
Finally, district compliance was estimated from records

gathered by the AQUSC for the court year 1977. Districts clustered
into three general categories of compliance: - "high compliance"
districts in which the percentage of overall compliance falls
above 70% of all criminal cases; "medium compliance" districts

in which the percentage of overall compliance falls below 70%
but above 50% of all criminal cases; and "low compliance
districts in which the percentage of overall net compliance falls
below 50% of all criminal cases. :

2/ The nine districts selected by this sampling procedure were
Maryland, Western New York, Western North Carolina, Northern
Illinois, Rastern Michigan, New Jersey, Oregon, Central
California, and Massachusetts.
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limits of the Act, for any interval, comprise the population of

cases for this part of the sui%ey. These cases were sampled to
select at least fifty cases from each district which were re=

presentative of all such cases in the district. For each case

the U.S. Attorney case files and court docket were reviewed in
detail. Information on the characteristics of 460 cases was
obtained from these files using a precoded form (Appendix F).
Data were gathered on the offenses the defendants were alleged

to have committed; the time intezvals between arrest, indictment,

arraignment and final disposition; the number and types of motions
filed by prosecutors and defense attorneys; the number and types

of motions granted by the court; and finally, any other observed

sources of excludable and non<excludable processing time that
were substantiated with dated decuments in the United States

Attorney's files or the court dockets.

Given the degree to which a more exhaustive analysis was
precluded by such limitations as lack of systematic and
accurate recordkeeping in the districts visited and time and
budgetary constraints on thé project, the description of the
sources and types of delays that occuf in these distriets must‘
be regarded as tentative. , k

Finally,;ipterviews»were conducted in the sample districts -

with federal judges, attorneys, clerks of the court and other

administrative personnel, and members of the private bar who

practiced in the federal court. Although not guided by a
structured interview agenda, the discussions focused on the

concerns noted in Section IB of the report.

: - *
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OIAJ SURVEY DATA FORMS

SPEEDY TRIAL DATA CODING FORM

ID4 —
CARD# 2
1. District: T3 .
2. Docket Number: “’17=T5T“
3. Defendant Number: 3=15
—Te—
4, Date of Birth: 53
5. Number of Prior Convictions: —=T
6. Referring Agency: ~—(T5TEET

7.. Number of Codefendants: . —{zI-75T

: P,R. (1) Cashbond {2)
‘B, Release: B R ined (3) Other (4

—T—
9, Number of Days Detained: —GE-32)
19. o:igir;al charges:
a., Offense Code: =i%
Number of Counts: ~TI6=3EY
b. Offense Code: =T
Number of Charges: 12-13)
¢, Offense Code: —aEY
Number of Counts: =T
d, Oifense Code: )
Number of Counts: ~—5738
!

S
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; 11. Charges at Conviction: H
{ . o _ .
? ffense Code: .
i ST —r T »
% Number of Counts:
[ §0=62) CARDS___ 3
éi b. Offanse Code;: . e e
b3 .
e (63-651
t‘ Number of Counts:
¥ ‘_(T-—nn—-
{ oemem " o* if unknown)
i G+ Offanse Gode: 11. Critical Dates-(Code as "999999" if w
{Q . 9=71 Arrest (ledve blank if no arrest): 15
iﬂ Number of Counts: B T )
i (72=73) Indictment or Information: —
i d. Offense Code: ‘ TIITEY
i - ) 75=77 Indictment (1) Information (2) Unknown (9)
;5 Number of Counts: (8%))
I gt (76=¢80] Arraignment: =
i
é Superceding Indictment or Information: —
i Indictment (1) Information {2) Unknown ({9)
i b 1)) R—
’ , First Plea: —oTT—
i
{ .
. Type G(1) NG(2} ——
Final Plea: 7
Type G(1) NG(2} —
Beginning of Trial: . —rmeT
. ’ 12, Disposition Other Than Conviction:
. ’ Dismissed (1) Acquitted (2) -
. +
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CARD 4
4
13. Government Motions:
a. Type (Code Responses)
5~6
Granted Y{(l) N{2) DK(9)
b, Type:
Granted:
(8]
c. Typa:
(IS
Granted:
T13)
i
i
. = - X
. -« 13 .
g e ; !
P v
»
7 s
. . . -~ e T X
. . { Lo
. : & . .

14, Defense Motions:
a. Type (Code Response) T
Granted Y{1) N{2) DK(9) ———
b. Type: T
Granted: —
c. Type: T
Granted: —
d, Type: . ==
Granted: ———
e, Type: TSI
Granted: —
£. Type: T
Granted: ——
g. Type: T
Granted: —_—
H ‘
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. PHASE I DELAY D4
i =R s ELAY . .
i B %) e
g CARD§ 5
:3 (4
REASON: (Code "999" IF LENGTH UNKNOWN}
| -
Prosecution Deferred: i
I 4 T .
e g ki
: Type:
! a
: ~ —r—
H (7}
i a . i
: Unavailability of Defense Attornay:
Q
i g (9-117
£ m 4
Awaiting Investigative Report/Agency
| g Ty
i [
= Prosecution Under Consideration;
1
I - ~trrer
1 ‘ ; Unavailability of Prosecutor:
| o g o TSy
: =
; i Fugitive: B
‘ gl (.50~§2)
I
z Other Custody:
y (23225)
Plea Negotiations:
b 126-285
i
i
” ' Othex:
¢ T(EEI ’
f
l
/ Physical/Mental Examination:
. {32<747
N i
§ = NARA Examination;
H 35T
, i & N
= State or Federal Tr als on Other Charges:
)
’ i & : LT )
i
{ e Interlocutory Appeals:
‘ . & AT
B
N . & ' Hearings on Pre~trial Motions:
.o . 754
. g
. " - H Transfers from Other Districts:
' 4 P x|
- s %l - Motion Under Advisement:
! . é‘ R
; U S .
‘ N ) i g+ Probation/Parcle Revocation Hearing: —
. : : & 53-55
Y ) r °
£
“ , y
N 1 - ” M
‘ : 4
+ .
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S
v
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EXCLUDABLE TIME PERIODS (PHASE I)

697

Deportation Hearing:
Extradition:
Prosecution Deferred (Mutual):

Type:
Unavailability of Defendant¥itness:
Period of Mental/Physical Incompetence:
Period of NARA Commitment:

Superceding Indictment:

¢

58-721 0 ~ 80 - 39
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IDY
(I"Ss
CARD% 6
4
Awaiting Trial of Codefendant:
Ends of Justice:
5=7
Grand Jury Time Extension 30 Days:
8-10
Time Up to Withdraw Guilty Plea:
Total Days Datween Arrest and Indictment:
PHASE II DELAY
Prosecuticn Deferxred: 5
8=
Type:
[§33)
Unavailablility of Defense Attorney:
(52-2”
Awaiting Investigative Raport/Agency:
125-27)
prosacution Under Consideration:
{26-305
Unavailabllity of Prosecutor:
3I=33
Fugitive:
134=36)
(Other Custody: —_—
[37-39)
pilea Negotiations:
(35-323
Other: .
7.43-355

P

EXCLUDABLE TIME PERIODS (PHASE II}

599

Physlcal/Mental Examination

NARA Examination:

State or Federal Trials on Other Charges:
Interlocutory Appaais:

Hearings on Pre~-trial Motions:
Transfers from Other Districts:
Motion Undexr Advisement:
Probation/Parole Revocation Hearing:
Deportation Hearing: ‘
Extradition:

Prosecution Deferred (Mutual):

Typea:

ESThY
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i
; D¢ PHASE IX& DELAY
i TR e »
CARD# 7
4 Awaiting Department's Instructions:
(33=38) -
H 5] Prosecution Deferred/Reason:
f H H / —TIE=TT
q ] PHASE IT DELAY (Continued) 2]
i E r E Type:
} &) & 39
' Q Unavailability of Defendant/Witnesss 0 Unavailab{lity of Defense Att:o:ney:‘
{ g R a TRo={IT
& .
] Period of Mental/Physical Incompetence: E Awalting Investigative Report/Agency:
¥ 1 E . (a_!ﬁ) & g _—(:asj'gr_
B Period of NARA Commitment: g Presecution Under Consideration:
TIIRIIY & T48=48) .
g ding Indictment ’ 8 availability of
- Superceding Indictment: Unavailal ty of Prosecutor:
g ~LI=TET 2 5= ,
g iting Trial defendant g Il h )
Awaiting Trial of Codefendant: 3] Fugltive: K
& \ —TrTT 2 e
0
. E)
‘ Ends of Justice: — g Other Custody: = ] .
Grand Jury Time Extension 30 Days: Plea Negotiations:
T23=25) . “{EE=60)
H Time up to Withdraw Guilty Plea: ! Othar: . W
: Y 24 1}) . (3T )
: e
i
i
1
o
; Total Days Between Indictment and Arraignment: :
TREEY , B
= Physical/Mental Examination: ’
H —EI=eET .
¥
[A]
v NARA Examination:
Ly - ~ State or Federal Trials on Other Charges: ; -
O 8 o=t :
&, .
) ) Interlocutory Appeuls: *
! ‘ & . ; 73=78) .
Y I3 H ~trd : i _—
E aarings on Pre-trial Motions FTeT ® Y
2 A s
x| i
g e ;
Q 1 [
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PHASE IXI: {Contihued) ID#
Sk Al Continued)
CARD# 8
i
Transfers from Other Districts:
15- 7)
Motion Under Advisement:
8-10
Probation/Parole Revocation Hearing:
in-IBS
Deportation Hearing:
=16
Extradition:
T17=13)
Prosecution Deferred (Mutual) :
(20-22)
Typa: .
Unavailability of Defendant/Witness: .
155-26)
Period of Mental/Physical Incompetence:
127-25)
Period of NARA Commitment: )
z SO- 555
Superceding Indictment:
~35
hwaiting Trial of Codefendant:
N (36=387
““2ids of 3Est1ce:
) -4
Grand Juzy Time Extension 30 Days:
132=34)
Time Up To Withdraw Guilty Plea:
TN
Total Days Between Arraignment and Pinal
Disposition or Trial: —
(48~517
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OFFENSE CODES

Violent Personal Offenses

01l Homicide

012 Rape (forcible): (Code other sex offenses as miscellaneous)

013 Robbery

014 Aggravated Assault (with weapon or serious

injury):
(Code simple assault as miscellanecus) .

Burglary, Larceny, and Stolen Proper:y

022 Mail theft or possession of stolen mail -- postal employvee
029 Mail theft or possession of stolen mail -- other

023 Theft of government property

024 Theit from interstate shipment (TFIS)

025 Transportation or possesgion of stolen motor vehicle
(Dyer act)

026 Interstate transport or possession of other stolen
property (ITSP): Except securities -- See 051

027 All other theft, transport, or posséssion of stolen property
028 Bank Robbery

Brug-related Offenses ]
031 Possession of an?'controlled substance

032 sale, diétribution, or possession with intent to sell
ox distribute marijuana or hashish

033 Hanufacture of marijuana or hashish
034 Importation of marijuana or hashish

036 - Sale, distribution, or poscession with intent 6 s=ll or
distribute other drugs
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Extortion, Racketeering, and Threats (includes white slave traffic) i
037 Manufacture of other drugs i
' i Bribery k!
038 Importation of other drugs ;I
. Perjury i
3
Selective Service : . )
Fraud and Embezzlement ‘ e g -
041 Mail fraud Miscellaneous Offenses
042 Income tax fraud 121 Postal Offenses (except mail theft and mail fraud)
043 False statements (e.g., giving false statements in bank 122 Liquor laws (IRS) '
or job application or welfare application) ) .
. 123 Gambling and lottery offenses
044 Embezzlement
. : 124 Immigration offenses .
045 Miscellaneous fraud .
: ’ 125 Aall other -
: , 126 Civil rights oo
. Forgery and Counterfeiting
i 127 Simple Assz2ult : :
) ; 051 Transportation of forged securities ’ : ) =
~ i 128 Bootleg tapes (copyright) : .
- i 052 Counterfeiting X ‘
) 122 Custody kidnapping : :
i 053 Other forgery (e.g., forgery U.S. treasury check) X
: 054 Forgery and stoleh mail f v
Weapons, Firearms and Explosives %
. ! 1
f 061 Illegal possession or transfer of or dealing in, with no i %
. 7 : reference to use of weapon in other offense T 2
v { 062 1Illegal possession or transfer of or dealing in, with '
ﬂ reference to use of weapon in other offense -
" it
, ’ ‘ P | v e
i " . - B! Escape , :
N T . 071 Failure to appear/bond jumping/ other escare e ,! 3
r 3 3 \
: Ca L 072 Unlawful flight to avoid prosecution (UFAP)
_— . (non-violent state offense)
073 Unlawfuli flight %o avoid prosecution (UFAPR)
(violent state offense) -
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OIAJ OVERALL COMPLIANCE ESTIMATION METHOD

The distribution of delays observed in the OIAJ sample

data, together with the national statistics reported by the -

AOUSC, was employed to estimate the overall level of conipliance

with the Act. The relative proportions of delay occurring at
each interval were established initially from the sample data
and then used to estimate relative incidence of delay in the
national figures, taking into account the fact that some cases
experienced delay at more than one point in processing..
Unless delay occurring during more than one interval in a case
is accounted for, levels of non-compliance at any one interval
will appear to be higher than they are in fact, and a biased
estimate of overall compliance will result. ‘
The relative proportions of cases observed-in the OIAJ

sample data by interval and type of delay are as follows:

Type of Delay Percentage
Interval 1 only 15
Interval 2 only 16
Interval 3 only 36
Interval 1 and 2 6
Interval 2 and 3 17
Interval 1 and 3 4
Interval 1, 2, and 3 6

lo0
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The levels of nqn—compliangg{at any: interval may be
described in terms of the types Af delay that occur during
the interval. The incidenée ofqdelay at Interval 1, for
example, is composed of: (a)'caéés that experience delay oniy
at this stage; (b) cases thaé experience delay at this stage
and in Interval II; (c) cages that experience delay at this stage
and in Interval III; and (d) cages that experience delay across
all three stages or intervals. ~In the OIAJ sample of casés,'
these specific types bﬁ delay represent 31 percent of all cases.

The total nunber of cases reported by the AQUSC as
falling out of ¢ompliance during Interval 1l was 1,604. Using
the OIAJ figures on the distribution of delays as representative
of all delays that occur, it appéears that the AOUSC figure
represents 31 percent of all cases experiencing delay =-
accounting for overlapping delays in cases -- can be estimated
from:the average of these figures at 5,174. Thig figure
represents 17 percent of all criminal cases terminated in..
the federal courts to which the provisions of ‘the Act apply.
Consequently, overall compliance is estimated at 83 percent

of all federal criminal cases for the most recent court year.
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ANALYSTS OF VALIDITY OF AOUSC DATA

One aspect of the OIAJ study ccnsisted of attempting to
det?rmine the accuracy of AOUSC data with respect to the
reported frequency of delay during each interval and to assess
whether those data provide a reasonably accurate description
of current complianc¢e with the Speedy TrialYAct.

Relative frequency of delay shown by the AOUSC data for .
each interval was. compared with relative frequency of delay
shown by the OIAJ data for the same interval. Because all
cases examined by OIAJ encountered delay at some stage of the
process, we would expect that a higher préportion of these
cases than of the AOUSC cases would have experienced delays at
each stage of processing. This is what the comparison found.

Arrest to Indictment

The AOUSC reporte that, for the period between July 1,
1977, and June 30, 1978, 18.5 percent of all criminal cases
in the nine sample districts experienced delays in the period
between arrest and indictment. 1/ In low compliance districts,
36.5 percent experienced delays during the period; among medium
compliance districts, 15.5 percent experienced delays; and among
high compliance districts, 3.4 percent experienced delays. 2/

Among the sample of cases in the OIAJ survey, 43 percent

experienced delays between arrest and indictment. This level

I7 Third Report, p. D 1
2/ Third Report, pp. D1-D18
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is significantly greater than that observed by the AOQUSC
and thus is expected. Of the cases sampled in "low"
compliance districts, 46 percent experienced delays at this
interval of processing.

Among "medium" and "high" compliance districts, the
proportions of sample cases that experienced delays'in this
interval were, respectively, 39.7 and 20 percent. These
levels are significantly larger than those reported by the
courts. Thus,; the expected disparities between the levels
of delay encountered by all criminal cases and those in the
OIAJ survey are observed .

Indictment to Arraignment

The AOQUSC data indicate that appriximately 10.9 percent of
all cases terminated during the court year 1977 required more
than ten days between indictment and arraigment. 3/ In "lcw"
compliance districts,; 18 percent experienced delays during this
interval in "medium" compliance districts, 1ll.4 percent
experienced such delays; and in "high" compliance districts,
3.4 percent: experienced such delays.

Among all cases in the study sample, 36.3 percent required
more than ten days beétween indictment and arraignment. In
"low" compliance districts, 43 percent of those sampled experienced

3/ Third Report, El
4/ Third Report, E1-El8
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delays at this stage; in "medium" compliance districts; 42
percent experienced delays. Finally, 24 percent of the
defendants in "high" compliance districts encountered delays
during this interval. Again, these Are significantly greater
than those obsexrved by the AOUSC, -

Arraignment to Trial 'or Disposition '

The AOUSC data indicate that 25.2 percent of all criminal
cases experienced delays between arraignment and‘trial or
disposition. 5/ Delays were most frequent in "low" compliance
districts -~ 43.1 percent of ecriminil casés required more
than sixty days to process. In "medium" compliance districts,
22.9 percent encountered delays. Finally, delays occurred in.
9.6 percent of all casés prosecuted in "high" compliance
districts. 6/

The incidence and lévéls of delay encountered in cases
sampled by OIAJ in these districts are much higher than those.
observed for all criminal.defendants as reported by the AQUSC.
Approximately 51 percent ¢f the sampled case.cver all nine
districts required more than sixty days to reach trial orx
disposition. Among "low" compliance districts, over 63 percent
required more than sixty days; in medium" compliance districts,
almost 46 percent required this much tirme; and in "high! compliance
5 7 Third Report, F2

6/ Third Report, F2-Fl8

i)
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districts, just 44 percent required over sixty days.

In sum, the data sampled by OIAJ on.individual cases
in the nine districts generally supports the levels and
incidence of delay reported by the AOUSC. The sampled
cases disproportionately experienced longer processing time
and higher levels of delays than the general population
of criminal cases. This sdggests that the data reported
by the AOUSC provides a reasonably valid description of

compliance with the Act.
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STATISTICAL TABLES

Table I-1

Total Delays in Processing

Frequency of

Length of
Delay in Days Delays &
o* 124 56
1=-30 39 17
31-90 34 15
91+ 22 12
219 100

*Includes all cases in which delays are negative; that is,
less time was required to process these defendants than
the Speedy Trial Act requires.

613
Table I-2
Delays in Processingt « Arrest to
to Indictment
Length of Frequency of
Delays in Days Delays &
o* 147 5%
1-10 12 3
11-30 34 13
31+ 64 25
5T . TIt0

* Includes all ceses in which delays are negative; that is
less time was required to process these defendants than
the Speedy Trial Act requires.

58-721 0 - 80 - 40
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Table I-3 Table I-4° j H
‘ ‘ {
Delays in Processing: Indictment Delays in Processing: . 3/ ‘
—YTAW ) Arraiqnment to Final Bispositiocn g
Length of Frequency of . -
Delays in Days Delays 3 Length of Frequency of
: . ‘Delays in Days Delays $ ¢
o* 278 64 i 0% : 203 B &1 .
- 1
1-10 78 18 1-10 40 - 10 - 1 R
11~-30 43 10 . . 11~30 45 1 g e <\\).
3L+ ( 35 8 3L+ 118 28 o )
3T ‘ 100 o5 5 : - ‘ a
! ) Wil :
*Includes all cases in which delays are negative; that is, ‘
| ‘ ) less time was reguired to Process these deféndantsg than
*Includes all cases in which delays are negative; that is, : the Speady Trial Act requires, ‘
less time was requirad to process these defendants than . ]2 , |
the Speedy Trial Act requires. 1 f E
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TABLE I~5
Median Delay Ranked by Offense 1/
offense . i Median Delay
TYp » in Days ' Rank (N}
Drug Related (Sale & Distribution) 40,0 1 (45)
Forgery & Couniterfeiting Offenses 10.0 (47)
Weapons & Firearms Offenses 1.5 3 (46)
Fraud & Embezzlement Offenses 0.0 4 (59)
Other Offenses (Postal Gamblj
Civil Rights) e 0.0 4 (38)
Burglary, Larceny & Stolen Property 0.0 4 (79)
Violent Personal’Offenses 0.0 T4 (21)
. 0. 21
Escape (Unlawful Flight to Avoid i
Prosecution) 0.0 4 (2)
B 2

Table I-6

Delay by Casd "pisposition 1/

617

Length of Plead Convicted Charges
Delays in Days Guilty. at trial Dismissed Acquitted
o* 155 1 20 7
(55) {33) (54) (44)
1-30 o 46 2 8 2
(16) (67) (22) (12)
31-90 53 0 4 5
(19) (0) (11) (31)
90+ 28 0 5 ?
(10) (0) (13) (12)
282 3 37 16
(100) (100) (100) (99)

1/ Rankings are made
resulting in convi

on disaggregated
ction.

A

lengths of delay for offenses

1/ The numbers in parentheses represent the pergentage of defendants
- observed in the categories of delay by disposition type.

*Includes all cases in which. delays are negative:; that is, less
time was required to process these defendants than the Speedy
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Trial Act requires.
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Table 1-7 . ) Table I-8 ) S
Delay by the Number of Defendants 1/ Delay by Total Counts Convicted 1/
. : -
- [ t -
Length of Number of Defgndants o : Length of Number of Counts ‘
Delay in Days 1 24 Delays in Days 1 2-5 6+ ‘
o* . o* 133 36 12 t
135 67 66
(59) (44) . : (56} (51) | (66)
1-30 1-30 31 17 4
29 111 22
’ (13) 27) » ‘ (13) (24) (22)
31-99 31-90 48 11 1
47 23 6
(21) (15) ’ (20) (16) (6) |
90+ . 90+ 26 6 1 .
16 20 '
11 (9 {s) .
. (7) (13) (11) )
227 151 = 70 18 ‘
(100) (100) N 238 1
Median Dela ‘c
y -2y ) 0.0 - 3.3 : v 1/ The numbers in parentheses represent the pergengages of defepdznss i
1/ The numbers in parentheses re . obsexrved in the category of counts upon which they were convicte
present the percentage of .
defendants observed in the categori ition by length of delay.
by the length of delay. . gories disposition type A
. . N . ) AY
*Includes all cases in i ' . : *Tncludes all cases in which delays are negative; that is, less
is, less time was r;qugﬁéghtge;:gge::etzegat1ve; that time was required to process these defendants than the Speedy 5
than the Speedy Trial Act requires. ese defendants Trial Act requires. '
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Table I-9

Delay by Total Motions Granted 1/

621

Table I-1.0

Delay By Types of Motions Granted 1/

Motions Granted
Length of

Deley in Days 0 1 2+

o* 163 34 15
(55) (60) (47)

1-30 48 11 5
(16) (1.9) (15)

31-90 56 10 6
(19) (17) (19)

90+ 31 2 6
(10) (4) (19)

298 5% 32
(100) (100) (100)

1/ Numbers in parentheses represent the percentage defendants ..
in the categories of motions granted by length of delay.

*Includes all cases in which. delays are negative; that is,

less time was required to process these defendants than
the Speedy Trial Act requires.

Iength of Dismiss Part Suppz\ess Reducticn  Bill of Request:
Delay in Days of Indictment Evidence of Bail Particulars Continuance
o 6 0 8 4 19
(41) 0) (89) (57) (53)
1-30 2 1 0 0 7
(13) (33) 0) ) (19)
31-90 5 1 1 0 6
(33) (33) (1) (O] (17)
90+ 2 1 0 3 4
(13) (33) @ 43) (11)
15 3 9 7 36
(100) (100) (100) (100) (1.00)

1/ The entries in this table xepresent the nutber of defendants in whose
case the notion in

present the
granted by length. of delay.

*Includes all cases in which delays are negative; that is, less time
wis IEquIEd to process these defendants than the Speedy Trial Act
requires.

n was granted.

Mambers nxpanawhaﬁs re-
tage of deferdants in the categorles.of motions
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Table I-1l1

The Observed Incidence of Excludable Sources of-

T

Processing Time 1/

Source

Physical or Mental Examination
(includes NARA Examination)

State or Federal Trials on Other Charges
Hearings on Pretrial Motions

Transfers from Other Districts

Motions Under Advisement

Prosecution Deferred by Mutual Agreement

R

Unavailability of the Defendant or a
Witness

Period of Mental or Physical
Incompetence

Awaiting Trial of Codefendants

.

Interlocutory Appeals
Continuance Granted in "Ends of Justice! .

Others (Superseding‘Indictments, Extension
! of Grand Jury time, Time up to Withdraw
; Guilty Plea and other Miscellaneous
Proceedings)

1/ This table reports the observed evidence of sources of Processing
time excluded under the provisiaons of the Act.

Nt

623
Table I-12
) Excludable Sources of Processing‘Time‘Ranked by
Medlan Estimated Length of Processing Time
Source Median
Frequency ! [
) . State or Federal Trials on Other Charges 62.0
20 7 Period of Mental or Physical Incompetence 49.0
19 7 Physical or Mental Examination 45.0
(includes NARA Examination) .
- - 45.0
32 11 Interlocutory Appeals .
Awaiting Trial of Co-defendant 35.0
65 22 ‘
Prosecution Deferred by Mutual Agreement 32.5
12 4 : - T
Continuances Granted in the "Ends of Jugtice" 3l.0
52 18 Motions Under Advisement 25.0
| Unavailability of Defendant or a Witness 19.5
6 2
Transfers From Other Districts 14.0
13 4 . '
. Others (Superceding Indictments, Extension
2 v ! of Grand Jury Time, Timg up to Withdraw
i ) 3 Guilty Plea and Other Miscellaneous 1o0.0
4 3 I Proceedings) . . .
Hearings on Pre-Trial Motions 2.0
6 2
295 - 100
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Table I-13
Table 1-14
The Observed Incidence of Sources of Delay v
! Sources of Delay Ranked
i by Median Fstimated Length of pelay
g - e,
e Source Frequenc $
f ‘ Zregquency hA Sourcas Median Delay
s Plea Offers Under Consideration 46 23 —_— ‘in pays " N
f Awaiting Investigative Reports from Agencies 33 17 Prosecution Under Consideration 50.0 (10)
*é Unavailability of Defense Attorneys 30 15 Unavailability of Prosecutor 30.0 (8)
. ﬁ Prosecution Under Consideration 15 8 Awaiting Investigative Reports from Agencies 26.0 (25)
|2 Others (Defend
: ' ant cooperating in ongoin
% Unavailability of Prosecutor 9 6 investigations. omg of Sourt tgrm,g
| Others (Defendant cooperating in ongoing court unable to schedule case, etc.) 25.0 (61)
] investigations, end of court term,
? court unable to schedule case, ete.) 61 31 Unavailability of Defense Attorney 20.0 (30)
! Plea Offers Under Consideration 16.0 (46)
194 100
1/ This table reports observed incidences of sources of delay not
excluded under provisions of the Speedy Trial Act. .
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Table y-15
Total Delays in Processing Defendants by District Compliance
Low Compliance Medium Compliance Highjéompliance
Districts Districts Districts
Length
of
Delay
in Frequency ﬁrequency Frequency
o)
Days of Delay 3 of Delay % of Delay % gg
(I 26 34 o 417 53 58 75
1-30 12 16 7 7 9 : 1o ’13
31-90 22 30 15 20 6 8
91+ 15 20 14 ' 18 3 4
75 100 77 100 77 100
* Includes all cases in which delays are negative; that is, less time was required to process
these defendants than the Speedy Trial Act requires. ) !
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Table I-16 i
|
Delays in Processing Defendants by District Compliance: Arrest !
to_Indictment 1/ !
r'\r
Low Compliance Medium Compliance High Compliance
Districts Districts Districts
Length
of
Delay B
in Frequency : Frequency Frequency Eg
Days of Delaxw 3 ‘of Delay 2 of Delay 8 3
o* 46 54 33 39 68 80
i-l0 - 3 3 6 7 2 2
11-30 1l 13 18 21 7 9
31+ 27 30 298 33 8 3
97 100 85 100 85 100
* Includes all cases in which delays are negative; that is, less time was required to process
these defendants than the Speedy Trial Act requires.
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" Table I-17 . 3 Table I-18 %'
. N !
Delays in Processing Defendants by District Compliance: T’ Delays in Processing Defendants by District Compliance: Arraignment to o
Indictment to Arraignment ® Final Disposition P
£ o
Low Compliance Medium Compliance High Complian ; Low Compliance Medium Compliance High Compliance P
Districts Distrigts gDistrgcts ce Districts Districts Districts P
Length Length A |
of of i
Delay 231801/ ! I
in Frequenay Frequ n _Frequency Freguenc ‘ Fre y
'requenc Fr y quency |
Days of Delay % of Delaxy % ofeg:(f:;y 3 e bays of Delay $ ~of Delay ' % of Delay % s ;,
' oo 1 ] !
o* 78 59 04 5a 103 16 o 50 38 | 80 56 75 58 © !
. E it {
1-10 33 24 35 22 13 9 1-10 9 7 11 8 17 13 o
. 4
11-30 N4 10 20 12 9 g 10-30 9 7 20 14 19 14 ';
. : |
- : 31+ 61 48 :
10 9 12 7 11 8 61 48 33 23 19 A4 PSR
- —_— _ - iy
135 100 16 100 136 100 129 100 144 100 130 100 ]
i
. ¥
* Including all cases in which Aelays are negative ; ' - b
¢ that is, less time was requi t ;
these defendants than the Speedy Trial Act requires. ' equired to process * Includes all cases in which delays are negative; that is, less time was required to process L
\ . these defendants than the Speedy Trial Act requires. i =
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j Table I-19 , . . i
; The Ob R ! . o o Median Estimated Length of Delay by Source and District Compliance i
: _Observed Incidence of Sources of Delay by District Compliance’ ' ‘ , i
" |
; i o Low Compliance Medium Compliance High Compliance |
5 ) . District District District '
i . Median Median Median
" : Low Compliance M Dela Delay o Delay
Sou (L ONME edium Complia ; . y C :
Scurce Districts A ‘Distrigts nce nggigzggi::nce Sources in Days N in Days N in Days N .
; : - Frequency 3 Frequency % Frequenc . Plea Offers Under Consideration 15.0 11 20.0 20 21.0 16 1
3 Plea Offers u i — —==quency % e . : o
i nder Consideration 11 17 26 .25 15 40 Awaitihig Investigative Reports K . ‘ ‘
? Awaiting Investigative Reports i N from Agencies | S 26.0 14 31.0 14 -- : . ]
: from Agencies ) , ' R T ~ =
.- S 1 22 14 17 ) . 8 Unavailability of Defemse Attorngys  10.0 6 © 21.0 19 5.0 5 = ‘
Unavailabilit ) : = P :
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' Prosecution under Consideration 4 ' > 12 Unavailability of the Prosecutor == * - * -~ * i
g ' 6 4 5 — : .
I o) 3 8 . . . :
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, Other (Defendant coo court term, court scheduling . ; ‘
; . peratin . ,
% in ongoing investigations? probelm, etc.) : 23.0 29 21.0 9 25.0 .} -
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SECOND CIRCUIT COURT OF APPEALS
OPINION: IN THE MATTER OF SAM FORD

UNITED STATES COURT O APPEALS
FOR THE SECOND CIRCUIT

At a stated Term of the United States Court of
Appeals for the Second Circuit, held at the United
States Courthouse in the City of New York, on the

30th day of March, one thousand nine hundred and
seventy-eight,

Present:
Hon. Wilfred Fainberg,
Hon. Walter R. i nsfield,
Hon. James %. 0Oakis,
Circuit Judges.

In the matter of
SAM FORD, . 78-3011
Petitioner,

ORDER

. In Stans v. Gagliardi, 485 F.2d 1290 (2d Cir. 197
tyls court held, Judge Lumbard dissenting,(that it was3)'
without power, either by way of appeal or mandamus, to
set aside an order setting a trial date, no matter how
serious the alleged consequences for a defendant.
Although this is at least as strong a case for the
grgnt_of mandamus as was Stans, we adhere to its
majority ruling. Here as in Stans, however, we express
the hope that the district judge will reconsider his
den}a; of the requested continuance until counsel of
-pe?ltlonerfs choice (Richard Kuh, Esg.) completes his
prior commitment to the state cour! for the trial of a
double homicide case, a time whick -~ it was representad
to us on argument -- will occur in mid-May, 1978, only
four weeks after the date set for trial below.

?hg 22-count indictment in this not uncomplicated
securities fraud/conspiracy/perjury case was filed on
March g, 19?8, and follows upon fairly lengthy SEC and
grand jury investigations. Counsel who had been retained
prior to the indictment appeared at the arraignment of
petitioner on March 9 and informed the court below of
his commitment to try the state court homicide case com-
mencing March 20, and of the anticipated length of the
state court trial as five weeks (since altered to six
weeks by the state court judge). The district judge
Lngormed counsel fthat as chairman of "the commitiee
which puts the 60~Day Rule into effect,”" that is the
so—cal;ed "pilot group," he "would like to [trv this
case] in April" (Mar, 9, 1978, Hearing, Tr. 6), that
"you'll have to get out of this case," and that

633

The 60-Day Rule is flat. That's all there is to
it ... It will get you nowhere to argue against
the 60-Day Rule. I didn't make it. I'm stuck
with it and so are you and all of us .... [Y]ou
are here before a Judge who is directed by the
Circuit Court, 60 Days.

Id. at 6-7.

The 60-Day Rule* to which the court below referred
is the time limit of sixty days aftéer arraignment
established by 18 U.S.C. 8 3161(c), the Speedy Trial
Act, for gkl of defendants. The effective date under
§hat Act of this requirement is July 1, 1979, 1Id.

3163(c). Under the Interim Speedy Trial Plan of
the United States District Court for the Southern
District of New York, the efféctive date of the 60-day
rule is also July 1, 1979, Rule 5, and in the intexim,
pursuant to 18 U.S.C. 8 3166, the Plan contains a
120~day requirement for arraignments such as the one
at bar after July 1, 1977, but before Suly 1, 1978.
Rule 5(a)(3). Thus absént the "pilot group" and its
experimentation, no speedy trial limit whatsoaver
would have been involved in fixing the trial date for
mid-May. .

With at least the tacit approval of the Second
Circuit Court's speedy trial committee (twc of whose
three members sit on this panel), a "pilot group" of
judges in the Southern District, chaired by Judge
MacMahon (who are also serving as the pilot judges
for the "Courtran II" or computerized casa management
information system) were asked to "[institate] the
Act's time limits on an accelerated basis, so that we
can identify problems and work out solutions befors the
permanent time limits become effective." (Letter of
Michael M. Martin, Reporter, Speedy Trial Planning Group,
Southern District of New York, Mar. 15, 1976, to
Second Circuit Executive.) This pilot group has
evidently been functioning with great efficiency and
eclat since this is the first case coming to our
attention in which a genuine problem has been "identified."

The problem is, of course, that imposition of the
Speedy Trial Act's time limits, whether under the
statute itself, an interim plan or a pilot program,
may unduly interfere with a criminal defendant's right
to counsel of his own choosing under the Sixth Amendment.

* We note that even under a 60-day “ime limit, trial
could have keen scheduled as of May 8.
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Such a right is obviously subject to limitations

of reasonableness, but we See none such involved
here. Here there is no question of counsel-juggling,
cf. Rastelli v. Platt, 534 F.2d 1011 (2d cir. 1976),
Or counsel's  failure adequately to inform the trial
court of his state court commitments, In re Sutter,
543 F.2d 1030 (24 Cir. 1976), oxr even Gf an unduly
long commitment elsewhere. M. XKuh's commitment to
‘the State Supreme Court here was made prior to
pPetitioner's arraignment, and he promptly informed
the district court of the commitment. - No attempt
has been made to delay for delay's sake; rather it
was represented to us by Mr. Kuh, and we accept

his representation, that he will be ready to commence
trial at the conclusion of his homicide case angd
irrespective of other commitments.

Under 18 U.S.C. § 3161(h)(8) (), applicable
also to the Interim Plan (Rule 10(a)) (and by
implication to the Pilot Group's Experimental Plan),
continuances may be granted (and the period of delay
caused thereby accordingly excluded) where the judge
explicitly finds "that the ends of justice served by
taking such action outweigh the best interest of the
public_and the defendant in a speedy trial ...."
Under § 3161 (h) (8) (B), the "fagtors, among others, "
for the judge to consider in making such a determina~
tion clearly do. not prevent the judge's grant of a
continuance here. In other words, in the present
circumstances we see no reason to prevent the Judge
from granting a continuance to a set date in mid~May
or, say, the first Monday following completion of the
state court trial in question, whichever date is
earlier. And we see good reason to grant such a
continvance as a matter of basic fairness or "in the
interests of justice" and in view of the constitutional
aspects of not doing so, See Stans, supra, 485 F.2d at
1292; Ungar v. Sarafite, 376 U.S. 575 (1964); Chandler
V. Fritag, 348 U.S. 3 (1954) .. The Speedy Trial Act
1S not an infléxible document. United States v. Lustig,
555 F.2d 737, 744-45 g n:6 (9th Cix. 1977). 1t surely
wWas enacted with the right to counsel of one's choice
in mind, as well as the necessity, if that counsel is
required to resign, of & reasonably adequate time for
bxeparaticrn by new counsel. Expedition, even under )
the Speedy Trial Act, is a means to justice, not the end.

Absent reconsideration below, it will be open on
appaal following trial, Stans, supra, 485 r.2d at 1292,
to urge the considerationz here presented.

o .
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Petition for writ of mandamus deniéd.

_/s/ Wilfred Feinberg

/s/ Walter R. Mansfield

/8/ James L. Oakes

R REERT T - M.«_w—-—-——*
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OIAJ MODEL OF DELAY

Because the organizational structure of districts in-
fluences general rates at which defgndants.are processed, an
important part of the project examined delays over all 94
districts to identify how such delays are linked to the work of
the courts and the United States Attorneys.

Analysis of the work and structure of the courts and
United States Attorneys for the period between July 1, 1976 and
June 30, 1977, is based on a statistical model of delay that
was developed to estimate:

. the linkagés between aggregate delays in Processing

defendants and the systemic characteristi
districts; and Fistics of

. the possible effects of changes in liti i i
; gation practices
or in.pyosecutorlal and judicial resources on gelays
in criminal cases and the level of civil backlogs in
the courts.

First, a model similar to that shown in Pigure 1 (attached)

was created to study the work of the court and the United States

Attorneys. An alternative form of this model is presented
Figure 2. In both diagrams, delays among all districts are
equated to the productivity of the courts, United States Attorneys,
and defense attorneys, as well as to the number of pending civil(
and criminal cases.

Systematic data for all 94 districts on the work of defense
attorneys (public defenders, private defense attorneys, and all
others) are not available. as a result, the model used here
(Figure 3) describes delay solely in terms of the work of the

United States Attorneys and the courts. The intake policies

637

and work of the United States Attorneys included in the model

on a‘district-by-district basgis for court year 1977 are

measured by the average number of AUSA's, the total number of
‘criminal case texminations per AUSA, the total number of court
hours peér AUSA, the volume of criminal matters filed with the
United States Attorney, the volume of crimin&l and civil cases
filed in the courts by the United States Attorneys, and the
volume of pending criminal and civil cases in each United States
Attorneys office. Measures of the work of the court for 1977
included the total number of active judges and magistrates, the
volume of civil and ériminal cases filed, the number of criminal
and civil cases terminated per judge (and magistrate), the total
number of court trials conducted per judge, the number of criminal
and civil cases pending from the previous year, and the pro-
sacutor-judge ratio. Finally, one measure of delay is used --
the average percentage of cases falling out of compl}ance in
1977 over the three phases of prosecution. Descriptive sta-
tistics on these variables are presented in Table K-1.

The "effects" of each variable on delay ére derived from
the correlations among the variables reached by using a multi-
equation method for Analyzing statistical‘correlations. This
method, LISREL, 1s discussed in depth by Joreskog. 1/ The

statistical solution to the model is available from the authors

upon request.

1/ Joreskog, K. G., "A General Method for Estimating a Linear
Structural Equation System," In Goldberger, A. S. and Duncan,
0.D. eds. Structural Equation Models in the Social Sciences,
New York: Seminar Press, 1973, pp. 85-~1l2.
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FIGURE 1 f !
1 |
A ‘GENERAD ' STRUCTURAL 'MODEL *OF ‘AGGREGATE, x FIGURE 3 *
DELAYS "IN CRIMINAL CASES 1 {
- . i
i |
STRUCTURAL ‘COMBONENTS ‘OF DELAY AND § !
PRODUCTIVITY I8 CRIMINAL, "LITITGATION
! Number of
AUSAS
. Aggregate Productlv ity Total Penling
Lititgation " Net Delay Inj=|of courts,u.s. + |[Total Pending [+ [ cCivil Casi's
Pol lcles Criminal Attorneys and Criminal Cases in Courtsiand
) . Cases Defense Attorneys |. U.5, Attorney
. . Offlces A
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- EIGURE 3 * Figufe 3 (continued)
. ( > i
L_;"gﬁ—g%?%%ﬁ%‘f%wéﬂﬂ . A STRUCTURAL MODEL OF AGGREGATE DELAY IN ‘ 4
. FEDERAL CRIMINATL, CAGES ’ )
S=2aRAL CRIMINAL CASES
Where:
¥y = Average percentage of defendants out of compliance
. over all three time intervals (1977)
Y, = Workload of United States Attorneys (1477)
Y21 = Total criminal cases terminated per AUSA
Y22 = Total court hours per AUSA ‘ :
Al
Y3 = Workload of Federal Judges (1977) ;
Yal = Total cases terminated per Judge . v
¥3; = Total trials per Judge ._W: i :
g Yy = Ratlo of criminal matters filed with U.S. Attorney to }f
Criminal cases filed by U.S. Attorney (1977) %
Y = Ratio of criminal cases filed to civil cases filed by U.S. Attorney (1977) ‘\
} -~
Yo = Civil cases pending (u.s. Attorneys,1976) §
N N ;%
¥7 =  Criminal cases filed (u.sS. Attorneys,1977) i . .
YB = Average number of AUSAs {1977)
Yy = Civil cases filed (u.5. Attorneys , 1977) . N
¥jp =  Criminal cases pending (1977) o ’
Yy = Civil cases pending (Courts,1976) e
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Figure 3 (continued)
A_STRUCTURAL MODEL OF AGQREGATE DELAY IN
FEDERAL CRIMINAL CASES
! Where: g
. ’ Y, = Criminal cases filed (Courts , 1977) .
. f oyt
i Yi3 = Civil cases commenced (Courts ,1977) {:x
K o~
i ¥14 =  Number of Judges and Magistrates (Full-time) 1977 A
\ o ‘ ¥)5 =  Ratio of AUSAs to Judges {1977)
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| Table ‘&-1 o 4 R '
| I THE STRUCTURAL CHARACTERISTICS OF THE COURTS . ‘ ‘ ‘ o B L
i AND UNLITED STATES ATTORNEYS: 1977 = . . 5 : ' : : . . S : . . 7 . :
o . B : . e - .
3 Standard o = .
b ! Mean Devianceé . S~
H{ vVariable (94) * {94) ) < R
' i . : . « . ) J
3 Average Net Percentage of ) i ' i |
M Defendants out of Compliance . A5.1 12.8 i g . |
:]( Criminal Cases Terminated per : i v : ) - RN s ) .
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A ! : : %
i Tatal Court Hours per AUSA 344.6 173.3 - ) . . o
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[ Ratlo of Criminal Matters ¥.zeived to . : __— . :
: Criminal Cases Filed (USA) 4.2 2.0 - e &
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b Average Number of AUSAs . 14.2 18.3 .
{ y ) f vy N
!}1 »7 Total Number of Judges (includes - o )
';“ Full-time Magistrates) 6.0 5.3 . I
R - Q. ; .
o Ratio of AUSLs to Judges 2.2 .99 - ) e # 4 . e . o N
a9 - o e . o et '
i . ) - o
5 *Numbers in paratheses represent the numbers of districts upon which d s O . |
e these statistics are based, = Y
o > © . ) 5
g i = = ©
Dy o] “ . ,
i i i ° i £ ) ‘
. ' § - B c N \
4 = @ 1 i " ¢} ’
; o > d * ;
o b ST P u 7
(L4 . © i « ‘
.' R ; . T N i 2 % B N v . |
! b N v - g = - T A = = @ K w )
‘ 2} - ’ ¢ e ) - . R T |
R 74 s Y k - v ! 3
@ ; W e | : (
rn o o = RN : ; e
D i ‘ . . . o o ‘ . i . : a . w .
,, . A ! i “ P o g
~. a7 L N e % - * 4 4 ¢ f’\’v, i ’ QQ 2 - J\
3 . . n v o 4] 0y N e ©
! g FR ; v s N d o B N {
& R S N 1 . . - . ‘
. R - « i : X -
. Wl w0 L : \\ . v ;s s 3 > RN ! N i
4 = o ' o
1 s . 3 R ; ‘ . 5 - |
o ~ S o o v @ W =
- : Y e ™ @ . . ol
O - o . oo ) ~ : ‘ & ‘
fay B 4 oy &} R - ( N\ < E\‘ . o
e e g g e g e d T @ . o
: o o W . . Q § 3 ‘ [ ¥
- e 4 2 B - Lt 7 - - E g % Iy ~ -
B . § s ; . B
: . i @ o ® e o s . : s op
A ok , - L2 s o [ (6 u 5 i
5 . a2 . - N .
" B ’ w L o ; : N o - .
3 4 - b ’ e | A L ‘
) S‘:’w . : y ”:‘a g . 0\ i . '~_ = a N W " ‘
i B o Y ‘ . L A . " oy .\ :
: o ; Lo N . o o . s -
B .n‘ - o - o






