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VI. Conc<lusion 

Analysis of the data developed and reviewed during the 

course of the OIAJ study suggests that the federal system is 

capable of a high degree of compliance with the time limits 

of the Speedy Trial Act that will come <into effect on July 1, 

1979. It is apparent, however, that a substantial number 

of criminal cases will be dismissed after the dismissal sanction 

of the Act bocomes effective, unless measures are taken to 

improve current compliance with the Act. Among the steps that 

might be taken, singly or in combination, are: (1) extension, 

by legislation, either of the time limits of the Act or of the 

effective date of the �d�i�s�m�i�s�~�a�l� sanction, or both; (2) inter­

pretation and application, ?y the courts, of the Act's ex­

clusions in & manner that reduces the nUmber of delinquent 

cases; and (3) provision, by Congress, of additional resources 

to process criminal cases. ·:In the absence of effective measures 

along these lines, an unacceptable �l�e�v�e�~� of dismissals can be 

avoided only through reduction, by prosecutors, of the number 

of criminal cases accepted for processing by the system. 
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APPENDICES 

18 U.S.C. §3161 and 3162 

18 �§�'�3�1�6�~� CRIl'tIINAL PROCEDURE 

CHAPTER 20S-SPEEDY TRIAL 
Sec. 
3161. Time limits and exclusions. 
3162. Sanctions. 
3163. Effective dates. 
3164. Interim limits. 
3165. District plans-generally. 
3166. < District plans-contents. 
3167. Reports to Congress. 
3168. Planning process. 
3169. Federal Judicial Center. 
3170. Speedy trial data. 
�3�1�7�~�r� Planning appropriations. 
3172. Definitions. 
3173<. Sixth amendment rights. 
3174,: JUdicial emergency. 

§ 3161. Time limits and exclusions 

Part 2 

(a) In any case involving a defendant charged with an offense, the 
appropriate judicial officer, at the earliest practicable time, shall, 
after consultation with t.he counsel for the defendant and the attor­
ney for the Government, set the case for trial on Ii day certain, or 
list it for trial on a weekly or other short-term trial calendar at a 
place within the judicial district, so as to assure a speedy trial. . 

(b) Any information or indictment charging an individual with 
the commission of an offense shall be filed within thirty days from 
the date on which such individual was arrested or served with a 
summons in connection with such charges. If an iIidividual has been 
charged with a felony in a district in which no grand jury has been 
in �s�~�s�i�o�n� during such thirty-day period, the period of time for filing 
of the indictment shall be extended an additional thirty days. 

(c) The arraignment of a defendant charged in an information or 
indictment with the commission of an offense shall be held within ten 
days from the filing date (and making ptiblic) of the information 
or �i�n�d�i�~�t�m�e�n�t�,� or from the date a defendant has been ordered held to 
answer and has appeared before a judicial officer of the court in 
which such charge is pending whichever date last occurs. There­
after, \\'here a plea of not guilty is entered, the trial of the defend­
ant �~�h�a�l�l� commence within sixty days from arraignment on the infor­
mation or indictment at such place, within the district, as fixed by 
the appropriate judicial Clfficer. 

(d) If any indictment or information is dismissed upon motion of 
the deftmdant. or any charge contained in a complaint filed against 
an individual is dismissed or otherwise dropped, and thereafter a 
complaint is filed against such defendant or individual charging him 
with the same offense or an offense based on the same conduct or 

Camplete JudiCial �C�o�n�.�t�r�u�~�t�l�o�n�.�,� II. Title 18, U.s.c.A. 
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Ch.208 SPEEDY TRIAL 18 § 3161 
arisinlr from the same criminal episode. or an information or indict. 
ment is filed charging such defendant with the same offense or an 
offense based on tho same conduct or arising from the same crim. 
inal episode. the provisions of subsections (b) and (c) of this section 
shall be applicable with respect to such subsequent complaint. indict. 
ment, or information. as the case ma)' be, . \ ' 

(e) If the defendant is to be tried aaain followinlr a declaration 
by the trial judae of a mistrial or followina' an order of su,~h judae 
tor a new trial, the trial shall commence within si.1:ty days from the 
date the action c:ii!casioning the retrial becomes fin&l, It the defend. 
ant is to be tried alrain followinlr an appeal or a collaterl11 attar-k, the 
trial shall commence within sixty days from the date the actitln oc. 
casioninlr the retrial becomes final, except that the court retryintt the 
cue may exte,d the period for retrial not to exceed one l1uJitIred 
and eighty days from the date the action occasioninlr the retrial be­
comell final if una\'ailability of witnesses or other factors resultinlr 
from p&ssage of time shall make trial within sixty days impractical, • 

(f) Notwithstanding the provisionlJ of sublection (b) of this sec. 
tion, for the first twelve-calendar·month period followinlr the ef­
tective d:.te of this section as set forth in section 3163(a) of thill 
chapter the time limit imposed with respect to the period between ar­
.rest and indictment by subsection (b) of this section shall be sixty 
daYI, for the sec~nd such twelve-month period such time limit shall 
be forty·five days and for the third such period such time 'limit shall 
be thirty.five days. ' '-: 
~~) Notwithstandinlr the provisions of subsection (c) of this ;ec. 

.1',\on, tor the firs~ twelve-calendar·month period following the effee. 
tive date of this section as set forth in section 3163(1) of this chap. 
ter, the time limit with respect to the period between arraignment 
and trial imposed by subsection (c) of this section shall be one hun-

, <Ired and eilhty days, for the second such twelve-month period such 
time limit 8.hall be one hundred and twenty days, and for the third 
sUflh period, such time limit with rupect to the period between ar­
railrnment ~nd triailihall be ellrhty days, 

(h) Thefollowinlr p'!riods of delay shall be excluded in computinlr 
the time witibin which an information or an indictment must be filed, 
or in compul:lnlr the time within which the trial of any such offense 
must commence: 

(1) Any period of delay resultinlr trom other proceedinlrs con. 
cer.1inlr the defendant, includinlr but not limited to-

(A) delal" resuitlnlr from an examination of the defend. 
ant, and hearinlr on,.hismental competency, or physical in-

.,-

capacity; , 
CD) delay resultlnlr from an examination of the defendant 

pursuant to section 2902 of title 28, United Statel ;:lode; 
(C) delay resultinlr from trials with respect-,lo other 

charSei aiainlt the defendant; . 

C..pl ... ",ull,c'.' Co .. traotlo" .. _ Tltl. II, u.s.c.A. 
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!- • (D) delay resulting frnm interlocutory appeals; 
: (E) delay resultini from hearings on pretrial motionl; 

(F) delay resultlnR' from proceedlnls relatinlr to tr~n~f: 
from other districts under the Federal Rules of Cr1lll n 
Procedure; \Ul~ .' . , . 'd t to 

(G) delay reil;~riatily attn~utable to any.perlo , no I 
exceed thirty days, durinlr which an~ proceedlni concern n. 
the defendant ia actually under adVISement. . 

(2) Any period of delay durinlr which prosecution ,Is defer::; 
by the attorney for the Government pursuan: t~ ~t~eo~~g for 
ment with the defendant, with the approva 0 e " d 
the purpose of allowinlr the defendant to demonstrate hUI 100 

conduct. . 
(3) (A) Any period of delay resultinlr fro?l th~ absence or 

'I b'l'ty of the defendant or an essential Witness, una"al a II th' ph a 
(B) For purposes of subparagraph (A) of IS, para:r\s~nt 

defendant or an essential witness shall be c:~~~dere h:is at. 
when his whereabouts are unknown and, In ~ lon" ~ 
tem tinlr to avoid apprehension or prosecution or hilS whe_e-

"ibo:ts cannot be determined by due dililren~~, 1 F~[ ~~~~~~~ ~! 
such subparagraph, a defendant or an essen la WI n b t 
considered unavailable whenever his ~vh:r~ab~~ts~fl~::::r :e 
his presence for trial cannot be obtame y. e 
resists appearlnlr at or being returned for trial, 

4) Any period of delay resulting from the fact that the de­
fe~dant Is mentally 'incompetent or physically unable to stand 

. trial. t f th 
(5) Any period of delay resultinlr from the treat~~nd ;tate: 

defendant pursuant to section 2902 of title 28, Unl e 

Code. , 'mi d n motion (6) If the Information or Indictment IS diS sse upo , 
of the attorney for the Government and thereafter a char;e ~: 
filed against the defendant f?r the same offens~, or an~:f ;:am 
required to be joined with. th~t offense. a~y te~o~'';!edlimrtation 
the date the chari8 was dismissed to the a e ~ I h d there 
would commence to run as to the subsequent c aue a 
been no previous char~, . '. 
. (7) A reasonable period of delay when the de~endant Is}~I~ed 
for trial with a codefendant as to whom the time for tna as 
not run and no motion for severance has been granted, , 

(8) (A) Any period of delay resultinlr from a contlnu;~e 

I 
/ 

ranted by any judge on his own motion or at the request 0 e 
~efendant or his counselor at the request of, the attorney for the 
Go t if the J'udge llranted such continuance on the basis 

vernmen , "d b t kin'" such ac­f h' s findings tbat the ends of Justice serve y a .• 
~ion I outweilrh the best interest of the public and the defendant . 

Compl.t. ",ull,o'.' Conatruotlana, n. Tltl. 18, u,s.c.A. 
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Ch.208 SPEEDY TRIAL 18 § 3161 
in a. speedy trial. No such p~riod of delay resulting from a 
contllluance granted by the court, in accordance with this para­
graph shall, be excludable .under thill subsection unless the court 
~ets forth, In the re~or.d of the case, either orally or in writing, 
Its re~sons for findln,g that the ends of justice served by the 
granting: of such continuance outweigh the best interests of the 
public and the defendant in a speedy trial, 

(B) The factors, among others, which a judlle shall consider 
in determininll' whether to lI'rant a continuance under subpara­
graph (A) of this parag:raph in any elilse are as follows: 

(i) Whether the failUI'e to grant such a continuance in 
the proceedinll' would be likely to make. a continuation of 
lIuch proceeding impossibl«!, or result in a miscarrialle of 
jUlltice, 

(ii) Whether the case taken as a whole is so unusual and 
so complex, due to the number of defendants or the nature 
of tae prosecution or otherwise, that it is 'unreasonable to 
expect adequate preparation within the periods of time es­
tablished by this section, 

(iii) Whether delay after the grand jury pI'oceedinlls 
have ~ommenced, in a case where a",est preceqes indict­
ment, IS caused by the unusual complelCitj' of the factual de­
termination to be made. by the Ilrand jury or by events be-

--""'''''' yond the control- ot the court or the Government. 
(C) No continuance under paragraph (8) (A) of this subsec­

tion shall be granted because of general cong~stion of the court's 
calendar, or lack Qf diIirent preparation or failure to obtain 
available witnesses on the Part of the attorney for the Gov'ern­
ment. 

(I) If trial did not commence within the time 'limitation specified 
in Bilction 3161 because the defendant had entered a plea of guilty or 
?ol? contender? subsequently withdrawn to any or all charges in an 
indictment or Information, the defendant shall be deemed indicted 
wit~ respect to all charll'es therein contained within the ~eaning ot 
section 3161, on the day the order permittinll' withdrawal of the plea 
becomes final. 

(j)(l) I~ the attorney for the Government knows that a person 
charll'ed With an offense is servinII' a term of imprisonment in any 
pen~l institution, he shall promptly- .. 

(A) undertake to obtain the presence of the prisoner ,for trial; 
or " 

(B) cause a detainer to be filed with the per~~n having cus­
tody of the prisoner and request him. to so advise the prisoner 
and to advise the prisoner of his rill'ht to dema!1d trial. 

.(2) If the person having custody of such prisoner receives a de­
tainer, he shall promptly advise the prisoner of the charge and of the 

Compl,t, Judicial ConstrUCtion, 'Q Tltl, 18, U.S.c.A. ... 
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18·§-o3161 CRIMINAli PROCEDURE . 
prisoner's right to demand trial. If at any time thereafter the pris­
oner informs the person having c)lstody that he does demand trlEr.l, 
such person shall causl! notice to that effect to be sent promptly ~::o 
the attorney for the Government who caused the detaini!r to be filed. 

(3) Upon receipt of such notice, the attol'ney for the Government 
shall promptly seek to obtain thi! presence of the prisoner for trial. 

(4) When the persnn having' custody of the prisoner receives from 
the attorney for the Government a properly supported request for 
temporary custody of such prisoner for trial, thll prisoner shaIl be 
made available to that attorney for the Government (subject, in cases 
of interjurisdictional transfer, to any right of the prisoner to contest 
the legality 9£ his delivery). 
Added Pub.t. 93-619, Title I, § 101, Jan. 3, 1975, 88 Stat. 2076. 

§ 3162. Sanctions 
(a) (1) If, in the (lase of any individual against whom a complaint 

is filed charging such individual with an offense. no indictment or 
information is filed within the time limit required by section 3161(b) 
as: extended by section 3161 (h) of this chapter, such charge against 
that individual contained in such complaint shall be dismissed or 
otherwise dropped. In determining whether to dismiss the case with 
or without prejudice; the court shall consider, among others, each of 
the following factors: the seriousness of the offense; the facts and 
circumstances of the case which led to the dismissal; and the im­
pact of a reprosecution on the administration of this chapter and on 
the administration of justice. 

(2) If a defendant is not brought to trial within the time limit 
required by section 3161(c) as extended by section 3161(h), the in­
formation or indictment shall be dismissed on motion of the defend­
ant, The defendant shall have the burden of proof of supporting 
such motion but the Government shall have the burden of goinll' 
forward with the evidence in connection with any exclusion of time 
under subparagraph 3161(h) (3). In determining whether to dismiss 
the ease with or without pi'ejtidice, the court shall consider, among 
others, each of the following factors: the seriousness of the offense; 
the facts and circlilmstances of the ease which led to the dismissal; 
and the impact of PI reprosecution on the administration of this chap­
ter and on the admInistration of justice. Failure of the defendant to 
move for dismissal prior to trial or entry of a plea of guilty or .nolo 
contendere shall cClnstitute a waiver of the right to dismissal under 
this section. ' 

(bi In any case in which counsel for the defendant or the attorney 
for the Governmenj\ (1) knowingly allows the case to be set for trial 
without disclosing ,:the fact that a necessary witness would be un­
available for trial; . (2) files a motion solely for the purpose of delay 
which he knows is ito tally frh'olous and without merit; (3) makes a 
statement for the p\lrpose of obtaining a .continuance which he knows 

Complet, JUdIcial Constructions, Sll TltI, 18, U.s.C.A. 
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Cho 208 SPEEDY TRIAL 18 § 3163 
to be false and which is material to the granting of a continuance: 
or (4) otherwise willfully fails to proceed to trial without justifica­
tion consistent with section 3161 of thi8 chapter. the court may 
punish any such counselor attorney. as follows: 

(A) in the case of an appointed defense counsel. by reducing 
the amount of compensation that otherwise would have been 
paid to such counsel pursuant to section 3006A of this title in an 
amount not to exceed 25 per centum thereof: 

CD) in the case of a counsel retained in connection with the 
defense of a defendailt. by imposing on such counsel a fine of not 
to exceed :!5 per centum of ' the compenntion to which he is en­
titled in connection with his d!lfense of such defendant; 

(C) by imposing on any attorney for the Government a fine of 
not to exceed $250: 

(D) by denyinlr any such counselor attorney for the Govern­
ment the right to practice before the court considering such case 
for a period of not to exceed nincty days: or 

CE) by filing a report with an appropriate disciplinary ,'Om, 
mittee. 

The authority to pUnish provided for by this subsection shall be In 
addition to any other authority or power .available to such court. 

(c) The court shall follow procedures established In the Federal 
Rules of Criminal Procedure in punishing any counselor attorney 
for the Govermpent pursuant tothi! section. , 
Added Pub.L. 93-619. Title I. § 101. Jan. 3. 1975. 88 stat. 2079. 

§ 3163. Effect(v!! dates 

Ca) The time limitation !n section 3161(b) of this chapter-
(1) shall apply to all individuals who are arrested or served 

with a summons on or after the date of expiration of the twelve­
calendar·month period following July 1. 1975: and 

(2) shall commence to run on such date of expiration to all 
individuals who are arrested or served with a summons prior to 
the date of expiration of such twelve·calendar-month period. in 
connection with the commi8sion of an offense, and with respect 
to which offense 110 information or Indictment has been filed 
prior to such date of expiration. 

Cb) The time limitation in section 3161(c) of this chapter-
(1) shall apply to all offenslls charged in informations or in­

dictments filed on or alter the date of expiration of the twelve­
calendar·month period following July 1. 1975: and 

(2) shall commence to run on such date of expiration as to 
all offenses charged in informations or Indictments fIIlld prior to 
that date. ,. 

~mpl.t. Jlldlcl., Con.truet/onl, .1. Tltl. 18. u.s.c~ 
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lIEPORT OF THE AD HOC SUBCOMMITTEE 
ON '1'HE SPEEOY TRIAL ACT . , 

, ' 

". 

NA~URE OF INQUIRY 

The task enjoined,upon this Ad Hoc SUbcommittee inVOlve. , .' . 
recommendations for 'improvement in the Speedy Trial Act, 18 ' 

,U.S.C. 53161 et seq. The thrust of our investigation was on 

a "best ~esults possible" inquiry rather than "best possible 

results." It is assumed that a repeal of the Spee~y Trial J).c;t 

is u~likely and that recomm~ndations for repeal or substantial 

revision'would be useless_ I~ is our conclUsion, however, that· 

relatively minor adjustments in the Act can produce substantial 

benefits and enable the Federal judiciary to comply with its 

strictures without' excessive impairment of otbe,r ju,dicial functions. 

In order to ontain as broad-based a source of information as 

possible, requests for information were submihted to ,the Chief' 
• III, '. • 

Judges of all districts in the United States. In addition~ a 

personal letter was addressed to each Oistrict ;udge in the Sixth 

Circuit. The responses were almost identical. Thirty-one of the 

eighty-five districts outside of the Sixth Circuit responded, 

which is. a percentage response of 36 1/2%. In the Sixth Circuit 

the in4ividual responses totaled 36.84%. The. responses by cir­

cuits ranged fro~ a low of 7 :,14% in the ,Ninth Ci.rcuit to a higli 

of 83.33% in the Third Circuit. Inform~ticn from the Ninth 

Circuit, however, was supplemented by an excellent analysis 

from Professor Robert Mismer, Circuit Plan Reporter. 
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ru~COHI.1ENDATIONS 

Subs·tan·cive Changes. " 

1. Section 3161 (b) and (,?J 

a. The time periods in §~161(b) and (c) should be 

changed as follows: 

(1) "30 days" from arrest to indict.:nent. 
should be "60 days"; 

(2) "10 days" from indictment to arraignment 
should be "20 days"; 

(3) "6.Q days:' from arraig~ent. t.o trial should 
ba "not. less than 30 nor mo:::e than 100 days". 

B.' Discussion 

(1) The general concensus seems to be chat. the 

t.ime st.rictu:::es of 1979 are simply too short. 

Once Fhe concept of t.ime limit is accepted, 

there appears t.o be no g:::eater validity t.o a 

30-10-60 schedule than t.he:::~ i. to a 60-20-100 
.... : ' 

schedtlle. The cri.:ni:lal justice apparatus can 

function on a 30-~0-60 basis I but to do so ap­

parently exact.s a price t.hat is out of propor-

tior! to the benefits obtained. united states 

Attorneys are seeking i:lc.ict.-:tents ~·;here i~c.ic:-

rnents should not be issued a~d a:e refraining 

f::-om indict:";\ent in cases "'lhe=~ t~ey should. In 
"",.'. • t 

sJ.~uat;:,ons relat:J.ng to na:::cotics ~'lhere a mes-

senger might be arrested,' there is insufficient 
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time to establ+sh involvement of othe~ persons 

and the indictment of the m~ssenger might ve~ 

well make it impossible, to'develop a case against 

other conspirators. u~ited States Attorneys, in 

some instance. where 'time is beginning to run out, 

are seeking indictments which may b. ignored for 

insufficient evidence or which may be issued and 

later dismissed because further investigation has 

indicated that no offense can be proved. 

(2)' The ten-day period between indictment arid 

arraignment has caused substantial trouble in 
. ' 

distr:1.cts that extend over large areas •. Judges 

and,magistrates, clerks and reporters, are 

forced to travel substantial distances' or in 

the alternative to hold arraignments at one 

place in the district that~~~t be inconvenient 
~ .. ' ' 

to many defendants. Of al.1:\ 'tHe time limita-

4. 

tions, this one seems eo be the least meaningful. 

While a blenty-day limitation does not solve all 

of the problems, it does reduce them substantially. 

, It should be pointed out that a ten~day period 

includes at least t\10 days of a 11eekend and imposes 

an unncessary burden upon the united'Stat.es Harshal 

or upon the Clerk's offi~e to see to it that notice 

is promptly sent. 
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(3) Sixty days: for trial. appears t.o be in­

sufficient time. There are situ~tions where 
I 

the United States Attorney has taken a year 
, " 

or more to pre~ar8 ind~ptments ~ld defense 

counsel must duplicate ~s effort within a 

short period. It should be pointed out tbat 

a sixty-day limitatio~ does not maan that all ' 

trials will be set on the fifty-n~th day. 

It more likely means that trials "will be set 

between the thirtieth and forty-fifth day. , 
, ~ 

, The Speedy Trial Act imposes ~ severa 

burden upon defense counsel. It is true in 

almost all jurisdictions that the great ma­

jority of criminal represe~tation is done by 

a relatively small, group of attorneys. Sixty . (, 

days is simply n~t enough time 'and must in-

evitably result in a reduce~ ~~andard of de-
," 

fense repres&htation. The~ixty-day limitation 

likewise places difficulties wher& an assistant 

united States Attorney has prepared a specific 

case and is then involved in the trial of 

another criminal case': the "assignment of a new 

assistant is duplicative a~d inefficient. 

. 
A significant suggested change in the 

statute, is the cpncept of a m~imum period in­

tended to assist defense· counsel. While the 
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,:;peedy Trial Ac't has been, likewise termed the 

"Speedy Convictions .Act", it seems only', fair 

to assure defense c0lll!-:;;el tha1;: there w:LU be . 

a miniuum time for preparation. 

(5) rt w~ never be ,possible to submit hard 

evid~ce that the,1979'strictures will affect 

the quality of tie work of the Federal ;judiciary. 
'I 

Tll~e is no known way to demonstrate a l~eduction 
\' in qu!llity. In those districts that ha'l'e adopted 

the 1979 limid:tions, there is evidence ,already 
II 

that the judges feel the pressures of tinle; that! 

there is an air of ~l'.'gency and speed abeut. all 

th~ activities; and that their ~pportunity to 

deal with the ':;ivil docket has been reduced., 

The Speedy Trial Act doe~ not exis~ in a 

v<;lcuum. It is not possible and will not be 

possible to olotain statistiaal~result~ in a 
" , 

district where variables such as an excess number 

of complex cases, a judge who is sick, a:~va­

cancy that is not filled, or an influx of "a 

particular tYJ:'le of case,may distort the statis­

tical results. Two examples come immediately 

to mind. Congressional action on Black Lung 
, , 

disability presented thos; districts with 

,ccial mines therein ,oTith .a sudden and un­

ex.pected onslaught of Black Lung cases. The 
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determination by ~~e united States to cond~~~ 

a large area cif land in Florida for a nation~l 
" , 

pa::.k added a large burden to t:.'le Southe= Ois-

cict of· Florida. ..hile, neither c;:Jf ~ese si:ua-

tions bear upon the Speedy Trial Act, they do 

bear upon a distortion tha: affects the validity 

of statistica~ i!'l:o~ati.on on acti'Tit'.ies of 'C.~e 

Fed~al' cou..-t:s. 

The Sou~e=n oist--ict of New yo=~ estab-

'lislied a. pilot program wherelJy fi'le judges b~und 
\ , 

themselves to the 1979 stl!.:lda:ds 'a.r.d t::iad' '<:hei:: 

20~ of the tQtal reSQu:css of ~e su??o~i~g 

pel:'scn=el. ~hey ha'19 ~=o'lra~ ~a~ i:. ':'s ::os.s~!.a 
, 

to meee ~~e s~ic~u:asf ~~~ i: is :ai~~e: c~~a: 

""'-e -oe"-ioc:.s 0':: c.ela'J' ""1::':':::-. a=a e:-:=~~.t.:.:'ac L"':. 
§316i (h) shouic. al.:3o :"nc:l~c.e ti:e ~I::r.t;?l!t.~,::..:.o~s 
concs=ed ",·;1 t:h a.:::ai;:'l:::er.':, ~;i:..~ ::fJ~=ia.!., a:c. 
should s~eci!ical:y i:clU~2 ~~a e~=l~s~ons 
c.t1.='i.'"1S' -:r:e i:':.t:e:i::l ~e:,iod. ~·ih.ila ~~~ :?os':'t':'o~ 
of t..i.e ~ri::-:!1 Ci=:t!i~ :.;: C~i-:ed States 't. ~i=asso I 
532 ::'. 2cl l2'93 , has co": ~een :cilc\>;ec. else'.'1ce:a I 
~~e concl~siQ~ c: ~~a~ coc:~ C~~ ~a c:~ia~ed 
by i."1.clud':':.g' t~e i..,t:e=i=. E'e::"ocs :..;. e!-::lu3:'o::'. 

3, Sac~o~ 316l(hl - Cont~t 

:::''';:!r'~~,~'f.W~~~~~~~~ .. ·::au;;:::;<;;::w'~-':~~:::::aw;&.;:.:sn;s:''''''''''''H~''''< 
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~~: ;~~~~ ~:~;:~:n;; ~~o~~~~f:ie~:;;~~e. 
The two posi~ions ~at may be tnr.en are these: 
Either minor adjustments in S3161(h) (1) migh~, 
be made or a suggestion ~hat S316l(h) (1) 
t:lu:ough (ll) (7l be repealed and'cllat S3161(h) (3) , 
whi~h is II. general "\lIs~ape hat~h", be used ~o 
leave all delays in, t:.'le hands of the. trial 
judge and h1s discre~ion. 

Po~~y Dis~ussi~n: The Congressional d'ebat .. on 

'S3LS1(h) (8) incU.~ate that. it is or !lI~Y be the very 

heart of, ~.:' ~~"~~edy Trial Act, (See Appe"ldi:<: 3) 

~-any of the d.i""UAtions ~omplai.'led of ~eh. Su:­

~ommitte. by trial jUdges ~ould be handled by ~e 

use of (hl (al, Conversely, the entire intent of 

the Speedy Trial Act ~an be 'f~st:rated ~y, an in­

c!.i.scri.::d!late a:: e!(cessi'l. \!se 0: ~'U.s sec;,ion. I~ 

is the Sub~o~itt:ee's position that: att:~pting to 

detail all e~~l~ior.s from·allow~l. t1:. ~reate 

!or fu-~~.= =QtiQ~s, 
"'\- .~ 

and c.elays. 

(h) (Sl, the ne~essity for many of t:J:e e=sptio.ns 

cay ~sappe=. 

s. ' 

. ~""..-.~-,...---------­'. 

~. 

". ~' 

not to re~ommen~ repeal at this time of the 

other e~~lusions of time but rather to make 

~ ~hat vill daal I'lith thoee minor adjustmliln .. ~ .... , 

the problBm3 t:.'lat are raised. 

spe~ifi~ Changes: A~cordingly, ~e sub~o~ittae 

(1) 

(2) 

(3) 

In S31Gl(h) (1), ~hanqe the word "e:cam!.nat:ion" 
to the I~ord "motion"; 

The min~um time period prOVided in §~l~l(b), 
i e trial ~ot less than 30 nor more tnan 
l20'd s from a~raignm.n~, ~e~it the cir.~um 
time ~~ 30 days-to be wai~~le by ~e defendant; 

S31Gl(~) shquld in~lude "~om?laint:$. ge:eore 
Maqi:ltrates" • 

The phrase in g31Gl(~), "h~ld to answer" 
should be .l~nated. 

Specifi~ oiscussion: 

(1) ~-ihil. a ::tini:ttwtt ti.tu o.:::icc! is i:i.~ar.c.ac. to:) 

, 1 t:" .,,1 ~ a trial, protac: a ca~.ncan~ a~a~s woo =-~--

any su~h matter t~hi~h is i."F8;;ded for his prot.~­

tion shQul~ c~ open to a waiver ~y :~~. ~~t~Qu;h 

O ~_ wai -1.= is :!=:·.·It ... ~c c:;Q:1 i~ t:he gene::al Qon~apt 

the ,Si2eed!l'" ~=ia.l Act, ~f!=a apilea.::S ~o b-e ~!.,: .. :.:'e 

reason why a defendant should not: be ?e~itted to 

~laJ:.ve a. pro,.-is:!.an !.=~ancac! ~o:: !-":'s ba::'9f':"t. 

(2) T!te :oraqoinS' cO not W'a~!.U"_~ !t:~-:,,!:".c.ac. 

d.i..s~ussions. Z31Gl(c) co~s not: a'i'?!I::e::':lr 

L"'\cl1!c,a co::\~:'a.i.nts :e:c::e ~~9 H::';:'5':.:"!1tes 

since. this :c!,rBs.~~~ l':olla.!:ll:r !, ;:Q~;!..~; 

?o::tian 0:: r.l!,.:1or e::i::1i:tnl o!:ensas n~; t.h·3i~ 

--,.,r~--~'---'-"""'-· 

l 
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disposition, it would seem tha.t it sho\~,ld 

als~ be included in the Speedy Trial'Act. 

(3)' The phrase, "held to answer", appears 

to have little meaning and no significance 

in 53161(c). Xt should accordingly be eli­

minated. 

10. 

IVe attach for your inforxnation the foll'owing: 

Appendix A 

Appendix B 

Appendix C -

Analysis of Response~ by circuit 

Research Hemorandum on Congressional X. "-
18 O.S.C. 53161(h) (8) :l~en~ 

Let~er fro~ United States Attorney Earl Silbert, 
Cha~=a:;, Subcommittee on Legislatj,on and Court 
R~~es,o. the Attor:ley Generals AdvisorJ Co~~ittee 
0 •. Un~ted S~a~es Attorneys 

" 

Respectfully sub~tted, 

THE AD HOC SVBCONN!~T'::E 
ON T=~ ~?~E~~'T~~~ ACT 

Honorable'Cazl B. Rubin, C~ai==an 

Honorable George L. Ha=t, ,Jr. 

~onorable Earl E. O'Connor 

" , 

537 

,:1.. 

D. C. CII!,COI'r 

Recommend: 

1. Delete the l~it for arraignment, adding the. 

10 days pre~ently allowed to the' time limit fo~ trial. 

2. . Increasinq the cacaci~y to resoo~e ~o jucicial 

eme:gencies. Onder 18 oSC 5,3174 an elaborate multitude 

of procedural steps is required to 'deal wi~~ emergency 

situatio'ns in ~~hich cou..'"1: resources aze, simply unequal to 

the task pf meeting time l~ts. If a district court is 

engaged in t:he cial of lengthy cases, o~~e:s ~rill 

:necessazily back up, if outside help,is unavailable. 

E"'en though. i:r,!?os!.~ility in mee'ting ti::le c.eadlines is 

obvious ana justifiable, the chief judge must,seek the 

recommendations of the !?la.nni.~g group and a?ply to the 

judicial council of the circclt. The c:i.=cuit judicial 

Con'::erence of -:'~e United. Scates for a sU~!J2nsio!l of the 

g~an-: an e:.:tension 0: ~? to ons yea::'. ~·;;:':'le t::!..s ~~o-

sno:-:a:;es 0: ::esct:.::es ;'Ienc.i,?c;' acti.on by' t~e CO:lgress, i-:, 

is' ~=ossly inad2q~ate to deal with aCUCG bAcklc~s. 

"-;::!~-:::::'~~~~~"''' _____ '''''~Il<:''' 4;:':\'# =4~~~.---------",""',,,,,,,,,,,==:=:,,~=:::.r:...~ 
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'>, 0: .. -,3.; ·cbcu:I:'.I: 

.. 
RECO~IENDATION~ Thei chief j~ge 'of a. district should' 

be authorized to order a, sheirt:er sus'pensi,on of time J.iIIrl.ts, 

say of u~ to 60 days. The judidial 'council of the circuit 

should have authority to ~ate 'such orders or to extend 

the suspension to" say, ~ix ~ont:h~. The ~uidicia~ Con­

ference of the Unite~ seat~ ~hciuld have si~il~ revie~f 

and exterision authority, to perhaps 'bolO' years.. The:' 

latter ~ee!!lS.' '!- more '~asonabIe., 'time 'to initiate 'a, pX'oces's .. .. 
which may include 'aut:hci:d.zation of additional :lu?-\l'es, ,.th~l:' 

'.: I 

,appointment, and their confi.J:I\lat.ion. 

3. 'Making' 't:h~ 'int'er'l:ln 't:'in(e; ll'imit'S' 'e'Xj;ttl'c:::l:tly 
:: " ..... . 

subject' :t:'o"th'e 'exolusi'O'n's." , 

Due 'to casualnesS' of .statutory dra,fti~g:. ,it ·;i:.s', 

possi.ble "for a literalistic court to' consb:'tle 'the 'inteiinl . ~ ~. 

,time limits of 18 ,USC §j161\ ,to be'abiolrite:,: ,dy$fu~ct'iona.lly 

maki!l9' t.t.a "inter',im time 'liltlits- in some 'cases' more reSt:ric­

tive:t:h~ thOse 'a,ftei' the 'Act', 'goeS fully into effect~' 'The 

conflict of circu1.ts* ,sh.o'uld, be 'resolved hl" statuto;e:r 
. . . . ':'0 ........................... 0.: . 
clarif:i.cation. ,*coInl?are 'United 'St'at'e's' v; Tj;'ra:s'so r, 

'. 

53'2 'F2~ 1298' teA. 9 r ,19761 Ce:::ccluS'~ons i,napplicaoIel' 'id':th.' 
., .-; ......... . 

united State's' 'V. corlei. ,548 ,F2d lQ43. {f}\!lC' ,19761, (~xclus.l:on~ 
~\\ 
)) applicablal'. 

" .... 

" 
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:;.. jl. 

Dil':.Cl_: o.'":z:cuit 

, 
4., Pacilit:ating the' exercise of ~udicial discret:1on 

~ granting Qon~uances under 18 USC S3l6l(h) (8). Th~ Act 

prosently combine. relatively speci~ic allowances of 
" . 

-excludable time-with a genera~ provision C53l6lCh) (8) 

authorizing; the ordering ot co,,1:1nuancas. ~ ": Anthony 

Perkins of the Federal JUdicial center has persuasively . . . . . .' 
ar9'O:ed that the cCllllllOn cause of, delay, such as pret::dal. 

motions. sho~d not: 'r~re detenu.nationa at exclUd&ble 

1:.:il'q,as the n~::mal. 'limits should b. broad; enough 't:cI 

accomodate such procedure.. (l'!aDl:,orandJ:!!ll tor the ABA 

Speedy ~rial. C6~ttee" Feb'ruary 15, '~9 77 .) 'I'he, general 

cc:!ntinuanceauthor1t:y 'C53.16~(h) C8» woUld then b~ ut:1lJ.ze4 

fel: the exceptional sit.uZl.t!.~n in which delay' i~nnde4~ 

While this has th~ aclvant:age o~ silnpUcit:y, 'it 'A01Sl.~ 

raq\dre many 

where delays 

especially clisadvan~gaous in districts where judicial. 
.. ") 

manpo~~er is acutely short: i.!l supply or even somet:illIe. 
" , 

nonexistent. It ~4ght also encour~9'a mora prolo~qed t!me 

,limits f07 simple cases than are necessary. 

nECO~~OATION: st:re~qthen 5316l(h) (S) 'by maki~g clear 

that it can overlap other ca~es f;;l:' etxeludinq time, ,:ather 

than ba~ng merely suPPletiva. ' Aui:ho'riza nunc: pro t:Unc OJ:l!en. 
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0.;. '6~ ctacoIT 
4. 

• 
Provide that the decision of the district cO\l,r~ is 

assigned to its' discreti'on, ,dth appellate reversal o~J.y 
for situations of clear abu'se. ," 

The above. WQU~ct cla::if.y ?.Jild. forti,fy the allt?ori ty of 
, , 

the district courts and enc9urage reliance b~ the,parties 

on tr:t,a,~ jUdges,' order~,,',' J:t would a.lso )lJinil!\ize. 'tha ' 

numbe~, of cases in ,~nrch 'a~peJ:late. :7~urts l~o'uld reV=el;'s" 

a.,tl4 ~eniand J;0l;' viola,ti,on of j:he: A~t'l: ,ni.a.k:.t:!1g ~e '<~:c.ta;l', ' 

:t.tse.l:~ a, wa,ste. 'of tim,e :and SOll\~t'~es' 'rasul ti;tS' ~n ret'l:"~a,ls-
-: to ..secu:<;-e :spe,edy trial right:~l 'ConceJ;Vabl:r t.h.i:s'rr4-;llt:. 

cli;strict (:~Ul;tS,. "suc~ an .assuml?tio~i ,wo'uld appe1al;' .·e;'ces'$~v,ely 
distrustful, • 

, I 

I?robiem of potential abuse 'should be' 'deferr~.d unt:il after 
' • J\; 

'a ,period. of expti!ri~nce ldth the Act.~. y, 

5. Special time limits for come lex cases. 

The Speedy Trial Act focuses on relatively routine cases, 

presumably lea'J'in9' t:he e:{-:::aordinarily lengthy cases ,for 
: 

separate treat:::en'~ under the safety ~~a;Lve Section, 3151 (h) (S) . 

JI.n alterna'tive ~'/oulci have been to have atternpl:ed to draft 
:' 

o 

,: 

--------------------------
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O. c. CIRCOI'~ 
~ \ s. 

I 
I 

statutor!.~ciassiJ;ications giving diffr;,rent: limits for 

defined groups of cases, e. g" Class A with the shortest 

limi ts, Class B for more lengthy" ones, et: cetera. l'/hila 

such ~ schome would create pressure for more nationally-
~ , 

uniform, treatment, it I~ould be difficult to administer. 
. ' 

~~~Q~id also be inappropriate to ,the facts of many 

indj,vidual cases. t~ide va:dations in needed time is 

~uitable for different multiple defendant, multiple count 

conspiracy cases. Not all, n~lt l~orth tax evasio!l cases' are 

'.of silnilar character. Furthe~ore, a'rational statutory 

classification ,~ould have' to consider the resources 
., " . 

available to investiga~or~, prosecution, de~ense, and 

courts, together l~i th the pa::ticula:r: ,public a1:ld private 

interests in a more (or less) speedy trial. Continuation 

o~ the present ad hoc considerat:ion~of:the complex case 

seems the wiser course, at least ~bsent: additional 

'eJ..-perience \~hich might make furl:her le-i;!.,slative effort: 

productive. -

RECOH!1ENOATION: It is suggested that' no further definition 

of classes of cases for statutorily-p~escribed separate 

treatment be attempted at 'this time. 

58-721 0 - 80 - 35 
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D. C. CIRCUIT 
", • t I 6. 

G. Sanct:ions tor dab"ed indict:ment:s lind !:dal~., 
\ 

Perhaps the most: pe:ple~ing question faced by the Congress 

in t:he consid .. ration of the Speady '.crial Act: ",as tha one 

of s~ct:ions. l'/hile mone!:a:y arid d!sciplinary, penal!:i1lS 

were authorized for li~it:ed si!:uat:ions involving int:ent:ion&l 

misconduct: (531G2(2) (b», the only sanction ,for failuro 

to neet: t:he indic!:mant or t:rial time limi!:s is dismissal, 

eit:her '~it:h or ,1ithout: prejudice. Thill latt.er may be thll 

usual result:. In Onit:ed St:ates v. Perkins, Cr. no., 75-674 

(1976), t:he gover~~.nt: injustifiabl~ dela?ed obtaining 

.an inc1ici:ment of the defend~nt: for a period of Il daYliI .. 

beyond t:he period allowed by tha local ~5 day rule. Judge 

Flannery, relying upon "ihat: he int!lrpret:ed t:o be the 

purpose of the Speedy Trial Act, disbis3ed the 'case with 

prejudice u."lder t..'1eo. autho::it~· of t:he Rule 50 (b) plan and 

Rille Ila (ll), FRCrir.tP. He c'oncluded 1:ha~' Congress int:andec! 

the .. ost e:~cept:ion.!ll cases an':' che abser,ce o~ prejUdice to 

the defense, "'hile a factor to be considered by !:hi! eou:t:, 

{lJ ~'!OnetCl~:' ::":\C!s s::':J~lcl !l~ i::t?osn:,le en n:t:c::~.:~.s 

fo:: the govo:n:r.a:-= ,.rho inj\!st.i:':'nbly ~n!..l too ~~~Qr..:?: t.~ 

(t 

o 

.,0 

.. ' 
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D, C. CIR9t1IT 7. 

I 

obt:ain e,i.t:her an indict:m~nt or a continuilnco ,'lithin 

t::J.me limits estcl:llishoad b~' sta;l:.ute or rUle, 

t25 D,ismiss/I,l for tardy i.nClictme.,t should Ue. d.i.s.-

crel:iona::y ' .... ith t:he ~ourt: and re.vie,';",!:.llc only for cleC!.r 

abu~e of discretion. 

Dismissal wit:h 'prej'ucUce , ,~h!le. 'po~siblY effective,' 

is surely expensive to societ:y. Furth.errnorel,' in ~Otl\S ' 

cases i~, doubtle.ssly is ~isproportionate to I:~e 'offense.' 

of de.lay. y~t the Qile~~~ is a difficult one. 'Di~rnissal 

,w:!:;t:hout pre.jucU.ce. increlises t:he. 'delay it is :i:nten'dec1 t,:-

"',"e.' '£i~st: redo:=ten·e~f:l..on. ,su:?=a., .is in~e:id.~c.. prevent. ..... _... • 

to' edd an a,lternll.t::!,ve sll."lot:ion to the' 'court: ~s' arr.;ory. 

.. a"o_t .. Ju·slo.i,ea 'Ca.::do;:o "S cd,t:icisrn I.ts ut.ilizat.ion ~,oul... , '" 

that. "The. criminal is to, go free. cec'ause ·th"; 'consta!::.le. ' 
• "'t ••••••• '.00:... ~~'.' ... ': , _ " .~. 

ha.s bluneal:'. 'I {I.n l?acQle: v. De::ore. :.2.'i2 '" 'i" 1" I _~ .r ,-. 

11 s_:,-.cc_'t:hc_' ... _~~,~~ ob~a±n!~,.~ of er~~~= a: 2d 5S5 (1925 • _ 

of t.he !?ro:.ecut.ion, .tha'tflisa:c of a, fine fer unjust:i:-

fiab.le failure to do :::0 could cperate 'II.S a,n 

by ==ust~a~ing fu:the= ?~oceedin~s i~ th~ c=i~~n~l cusa. 

> t:' .. p~"""_~act.: .. '-o=iD.l ~C'.ult ~·:ould. .i:cse!: 'i::hi,le eetert:\l.na 1.0n 0_ .. -

J. h .. t:'" ·0-0-" '·c .. , .. i.~~~e'\' !:o l:~ time-const!h1. nq, i.\\!C. 0.. .~,J.. Ow .... ., _ .. _ _0 - ... 

~nee in ~otionc ~o= eon~inu~nco O~ di$mt~sal. 
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SO:-J,'I.l\RY OF ,COHNENTS 
O~ S~EEDY ~rAL ACT 

, nnST CIRCUJ:T 

,', 

Has had problems li.i.th 10 day limitation on 'ilrra~gnrnents. 

Problem arises where defendant .i.s a~ra~gned bafQre 'a mag.i.s­

trate and indicates desire to Plead guilty. Matter then 
, ' 

has to be referred to a JU~ge. A simpie solution is to 

enter a plea of not, gui~ty 'before Magistrate and then refer 

to a Judge for, guilty plea. 

DC/ R.r. 

No problems. Small criminal case 'load. 

DC/N.H. I~-
.. 
" ., 

No problems.' Small criminal case 'load. 

QEL~ 

i"o.~ld extend arra;t~nment: pe:c'iod from 'lQ to 20 da~'s. 

t'lould repeal secti<?n 3162 (b) and 'llllo\~ Court to impose 

such sanctions as deemed nocessary 

i: 

.-

\ 

!. 

545 

: 'P-irst: Cir'cuit. 2. 

DC/Vermont 

Amend Act to provide a tame not to exceed 45 days bet\~een 

a defendant's consent to presentence inv~stigation prior to 

enery of a guilty plea ~nd delivory of report to the Court as 

excludable under 3161 (h) (1). 
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ND/N.Y. 
'" 

,Ho~ds cour~ in 4 ci~es which are 100 to 180 mil~s apart. 

Recommends amendipg arra~gnrnen~ period from 10 ~o 20 

days and 60 day trial (~~dline to 90 days. ' 

Duri~g pas~ 4 months SO, of,all defendan~s would no~ 

have been disposed of had 1979 60~day li~~ been applicable. 

Recommends waiver of lil."Ii~s by consen'c' of, u. S. A~~orriay 

and defense counsel with approval 'of Judge. 

DC/Conn. 

Adop~ed lower limits. No serious difficulties in meeting 

~ime limits but. has resulted in slo\., dOlffl of ha.ndling civil - ... . 
,~- :~:' 

cases. 

Reconunends amendment to section 3174, :'judicial emE'l~gency" 

provision, to alloh' time and flexibility in circums/cances \~hich. 

do not meet string ... ~t requirements of 31."}4., 

l 
I 

!, 

" 

~ C!RCO!': ... 

DC{N.J. 

Hake cleAr whether e."C:cludabla' time. '",e.r~odlt are. 'appu.c ... , 
, , 

able ~o 316'4 sitWLtiOtlS~ , " 
'" 

l?rov1de 'for waJ,.var of Uml.~S' hi :conse.ri~ o~ 0, ~ .. .ll,tiio:met ' 

, and defense 'COWlSe.! ~t1l. 'e.pprc~l ,of Judg.~ 
, '.' 

DC/Del.ware " 

'rilll.e 'llI1ItQ h.II;ve been se.i: 'a.s ~ollO\...s:' 
......... -It ................. •• t. 

JU:%:e:st' tQ :tnd:tc'ti:len'-C:' , 

7/1/7,6 ~o 7/1/1,'3 

7/1/7,0, ,~o 7/1';7,7 
7'," '7/1/7,7. ,to '7/1/7,B ' 

, 7/1/?B ',to 7/1/7,9 " 

3d :da.r-t ' 

12Q days: 
Ba. .days' 
!iO, ~ 

'rhe above 'limits ha';ve., 'g:;'ve.ri no l?rObr~ !:o ,date, 
... ~" 

Recent e~erien'c:~ 'shows' 27\ ',CIt caseS- '\~uld no~ fu,;'re.; bM: 

final 6a. eay limit, 

S!lggest:ed amendment::sr 

Pret'l:ial:'!,!otionsr Amend 3Ul,oil O:lt:~ to 11\a.F::a '~"Pu.ct't: 

tha:~ all reasooabIe 'daray be.tW,e.e'ti fi.lJ:nq' and dl:spos~tj:on. '.. . . 

'. ", 

Hentnl Examinations; iulien'd 31Eilthl Cll c.A.l to ?rovide' 

for exclusion of all J:'lJilsonable delay fr= the"tirne,la 
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''I'h~rd air<::ui t:. 

At:. present 35\\ of criminal ('ials ,,,ould exceed 

~ventual 60 day limit. .. 
Recomme~~ 90 day eventual limit 

with provision 'for special type cases. 

10 day arrai,gnment provision should be eliminated' 

,'lith time being merged into period for commencement of 

trial. 

At: present 45% of cases ,,,ould not meet ~ltimate 30 

day limit:. for indlc~~t. Reco~~nd 60 days for 

indictment: 

I~ ,,,aiver is not: presently permitted, 'as indicated 

4. 

by the Federa~ Judicial Center, the Act should be ~nded 

to Pi!rmit:. ,,,aiver by defendants of any limits involved.. 

'I'ould be more efficient to delete most' of the 

specific exclusions of 3l6l(h) in favo~,of a more general 

exclusionary provision similar to' 316l(h) (8). 

3l6l(h) exclusion should apply to in custody d.efendants. 

Conflicts bet~leen provision and time limits under 

Interstate Agreement O.K. Detaine~ should be re~olved by 

mfiking them compatible ,'lith ,each other. 

, 
\ .-

... ~ 

,," 
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Thl.rcl Circuit 

Time limits should 'be establis,hed ~'1ithin ~'Ihich 

motions for dismissal must be brought or be ~.,ai'l.'ed. 

lVD/Pa:.. 

Suggest re\,-=i te ~Iai\'er pro'Jisions of 3lG2 (a) ~ 2) 

to compel defendant to move for a dismissal at least 

10 days before trial date if he contends time for trial 

has elapsed~ unles's time elapses \dthin 10 day period 

preceding trial. 

DIST. CT of Virgin', Islands 

5, 

Suggests 3l72(2)defini:1.g "offenses" should be amended 

as necessa::::y to inclUde trial b~' ~hi's CO!l:t 0: felonies 

in viola~ion of statues e~acted by Leq~slatu=e of the 

Virgin ~,~ Islands, 

~lDeil. 

Recort':.!e:;.d: 
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'~~hird Circui t 6. 

ii" 

, 
2. Sudden death or illness .of a Judge doesn't 

seem to be covered by excludables \\nder 3151 (h) 

but appears to come under 3~?4, ·Judicial Emergency. 

l'lith only 60 days to conunence trial many cases ~lill 

be scheduled to start a few days before the deadline. 

If s~dden illness st~ikes just before trial, it 

will be difficult, if not impossible, to go through 

the steps required by Sect.ign 3174 in so short a 

time. Other Judges If old have their Ol'ln deadlines 

and reassignment I~ould not be possib3.e. It is 
" 

suggested that this situation be cove;:Fed by a 

limited 7xcludable period, say 30 da:{s, for, the 

recovery of the Judge' or reassignn:e~lt and re-

scheduling. 

A motion to transfer to or from anothe,!:' 
.... 1" 

• fA. .:-,0 

district under. Rule 21 often coni~'s several\'days after 

a=aignment. iV-nile time can be excluded for the 

hearing on the motion other time consumed in 

the transferring district must still be counted. 

Thus, much less than 50 days may be available in 

the transferred to district. Suggest exclusion 

of maximum of 30 days from the filing of motion. 

u:3:;-:;,'~~';::=:'~"t:'~'":~''''''--~, ; 
I, 

:-;.-;- ;. 

------------------------------------
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ANALYSIS OF', FOURTH 
CIRCUIT RESPONSES 

Of the nine. districts in the Fourth'Circuit, four have 

respondee. They are' the Distric~ of Haryland, the Eastern 

District of North Carolina, the Hiddle District of North Carolina, 

and the Nestern District of North Carolina. 

Number of Judges; 28 U.S.C. 5133 ~ Di.striGl:. of ;.jllryla'lc" 

seven; Eastern District of North Carolina, two; Hiedle District 

of North Carolina, t~10; Nestern District of North Carolina, tl-1O. 

Seats of Court: District of'l1aryland, 28 U.S.C. §'lOO, four; 

North Carolina, 28 U.S.C. §113: Eastern District, eight; Hidd;!.e 

Dist;ict, si:.:; \':estern Dist::ic~, five. 

Ge!'leral Analysis: T\'fO of the four distric-:s ill<~~'~"e ado';ltecl 

the most stringent standards, one district recommends no change 

in proced-:.re.. Three of the districts find the time bet~'le'2n 

indict~ant a..'1d ar:aignment too sho:t (18 U.S .. C .. §3161(c)); t'.-,;" 

distric~s raco~~end t~at more authority b~ given to ~agist~ates; 

and t:h~ee c~at~icts recomrnen~ i~ one fo~ or anothe= a~ditional 

c.isc:e~io:'1 :'n the district cou:'1:: for granting con-:i~'..:a:1ces. T::-:.is 

item is of particular significance and I rei;er you to my separate 

rn~mo=an~~~ on the subject. 

~i:ic Reco~,:nendations: Mic.c1.1e District 0= No:::-th Ca=oli~a. -

0: no~e i~. :,:'e =ecoror..enc.ations of t:tis district is a s1.!sges-:'ion 

days. T:-.is seems to be pClrticula:ly pertinent in ter:ns 0= the 

tc:\-~,~::, r03~~icti:)n.. This district: also co~?lai!ls 0:: the bu.=denso~a 
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2. 

statistical reporting by the Clerk I s offic;e I~hich may be outside 

of our responsibility.' Complex and s~nsal:ional cases are of 

concern to this district in terms of the \:,rial lirnit<l.tions. 

The East:ern District. of North Carolina - Concerneti 

about complex cases and the insufficient 'time for preparation, 

particularly by the defendant. This district suggests that there 

sho~lld be some method for a I~aiver by the defendant. 

District of Haryland - This district raises a question 

'as to the distinction bet\~een "minor offenses" and "t;ietty offenses." 

,See 18 \J. 5. C. § 3172 (2). I suspect' this has 'significance to any 

district ~lith a military installation located Idthin its borders. 

This district also com:;llains of the statistical oblig..ltions 

imposed upon the Clerj, of Courts. A suggestion of a continu!!.:lce 

a.t the Court IS discretio:l is made and concern has been e>:pressed 

i~ a situation ,·there there are multiple defencants I SOlCe of \.;hoI:t 
.r r 

remain at ~arge and the::eby requi:-e se·..rera~ce ",he::-e un:er ordinary 

circ~~sta~~~s all defancants could be tried togethe::. 

. , 
.~, o 

", 

'If' f ,'," 

~.-~ 
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I 
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ANALYSIS OF FIFTH CIRCUIT RESPONSES 

Of the nineteer" dist:d.~ts.1n the Fifth Circuit, seven have 

responded. An additio,~ ... l ::esp~ns~ h~s also been received from. 

the Chief Judge of the Fifth Circuit. Those' distr:i,cts responding 

we;rre: 

The No:r:::hEirn District of Alabama 
The Southern. District c·f Alabama 
The District of the Canal Zone 
The Northern District of Florida 
The Northern District of Mississippi 
The Southern District of Texas 
The Western District of Texas 

Number of Judges 

28 U.S.C. 5133 . 

..... 

Seats of Court 

28 U.S.C. S8l 

" )) 

Northern District of Alabama 
Middle District of Alabama 
Southern District of Alabama 

4· 
2 
2 

Northern District of Florida 2 
Middle District of Florida 6 
Southern District of Florida 7 

Northern District of Georgia 6 
Middle District of Georgia 2 
Southern nistric~ of Georgia 2 

Eastern Oistrict of iou1siana 9 
loliddle Dilltrict of Louisiana 1 
Western DJ.strict of Louisiana " 

Northern tlistrict: of ~1iss~ssip!?i 2' 
Southam Dlistrict of Missl.ssippi 3 

Northern District of Texas 
Southf>1."n District of Texas 
Eastern Dilitrict of!' Texas 
Westertl Di~ltrict of Texas 

Northern Dist:eict 'Of Alabama 
Middle District of Alabama 
Southern Dis.trict of Alabama 

6 
B 
3 
5 

B 
3 

" 

.. ',; ," 'e"~"':;CI:"~l'i:u=_~~"",b ___ ~_""""""-_"'-'~"'II, __________ --=~""",-------_""" .... ",.~i 
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2B U.S.C. §9B 

28 U.S.C. 5104 

28 U.S.C. 5124 

Gene:al Analysis 

556 

-2-

Northern District of Florida 
Middle District of Florida 
Southern District of Flo:Hda 

Northern Distric~' of Geol~gia 
Middle District of Georgi,a 
Southern District of GeoJ;'gia 

East~rn District of Louisiana 
Middle District of Louisiana 
Western District o~ Louisiana. 

F.orthern District of Mississippi 
southern District of Mississippi 

Northern District of ~exas 
Southern District of ~exas 
Eastern District o~ ~exas 
Western Distris;:t of ~exas 

5 
8 
4, 

4 
7 
6 

1 
1 
6 

5 
5 

7 
G 
6 
7 

Apparently none of the reporting districts have adopted 
the! most stringent standards &nd tl'10 districts reco=end 
no change in procedure. One of the tl'/O is the District 
of the Canal Zone and I suggest that its problems are 
unique. Four of the districts fou.."d the time betl'leen in­
dictment and arraignment too short (lB U.S.C. §316l(c)). 
~hree districts reco=ended that more authority be giv~." 
to magl-strates and tMO dist:::'icts indicated that thai: 
civil doc~ets were suffering as a result of the Speedy 
T::-ial Act. 

Soecific Reccmmendations 

Irestern District of ~exas 

The distances the judges must t:avel in 
oroder to make ar:aignrnents at the prope~ 
time has placed a severe ~urden upon them. 
In some !{,stances t!lay cust! t:a,vel 000 
miles for'such purposes. ~his district 
suggests that I'/here chere are unusual cir­
cumstances there should ~e an e:~cluc.a~le 
delay for indicc~ent. It is also suggested 
that I'/here the legal issue is on appeal, 
time should be e:~cludecl a.."d that I~here out­
of-District de~endants are t=an~ferred, ad­
ditional time should likewise be given. 

-'] 
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Northern District of Florida -

The distance problem in this district, Has 
likel'1ise noted, particularly requfrements 
of traveling from Pensacola, Flqr~da to 
Gainesville, Florida - a distance ,of 350 
miles. 

Northern District of ,lI.labama -

A suggestion has been made that additional 
time should be granted I~here defense counsel 
is scheduled on other criminal cases. 

Northern District of 11ississippi -

This district has found it necessary to 
concentrate all criminal trials in Oxford, 
Mississippi causing de~endants and, l'1it~ess7s ~ 
to travel quite some d~stance. Th~s d~str~c~ 
also notes that its civil litigation is 
suffering. ' 

southern District of Texas -

The Southerl~ District of Te:cas has conducted 
tests to determine its performance ~ase~ 
upon the ultimate limit. In over 3~~,O~ ~~e 
cases the district was unable to co:;',?_y l'l~~h, 
the ten-day rule betl1een i~dict,r.\ent and, arra~gn­
ment. This district has l~kel.;ise e:~?er~e:;ced 
problems Hhere the defendant ','las al=eady ~n­
carcerated at a place,other than~t~~ ?:7ce Of~ 
indictment. It is scqgested tha~._r.e ~7rne.~o­
begin to l:'un until the defen,dan.t ~s ?,';a:.lo;.=>_e 
t.o the cou::t i:'. t:.he d':"st::i~t~ \';he::e. ~:'..e t:J.al 
l-l0uld be had. 

58-721 0 - 80 - 36 
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ANALYSIS OF SIXTH 
CIRCUIT RESPONSES 

.. 
A more detailed analysis has been made of the Sixth Circuit 

than any of the other circuits. 
In addition to the orig~al memo-

randum to the Chief Judges of' each district, a perHonal letter by 

me was sent·to all of the judges. Interestingly enough, the 

response from t.'le circuit as a whole was approximately the same 

as the average response from other circuits. Thirteen responses 

were received from the other thirty-eight judges in ~iis circuit. 

The breakdololp. of the Sixth Circuit is as fOUOI'IS: 
Easte::n 

District of ~tichiqan, ten judges; seats of Court a~ An.~ Arbor 

DetrOit, Flint, Port Huron and Bay Cj.ty. 1'lestern District of 

Hi chi2!:., t;'10 jUdges; seats of Court at Grand Rapids, Italamazoo, 

Lansing, Harquet::l:.e and Saulf: Sainte 1·laria (28 U.S.c. 5102). 

Ohio - Ho=thern District of Ohio, eight judges; seats of Cow:t ~~ 
Cleveland, Youngstown, Ak:on, Lima and Tqledo. Southern District 

,! • 

0:: Ohio, five judges; S<!ats of Court at Co'lu:nbus, SteubenVille, 

Da~''.:on and cinCinnati (23 tr.S .C. 5US). 
Kenf:ucky - Eastern 

District: of Ken~.ucki:' f:1~0 2md one-half jUcigli"s; seats of Court: at 

Ca~lettsburg, Covington, FrllUlkfort'r Jackson, Lexington, London, 

Pil:evUle and Richmond. 
'. Ivestern Distric~ of Kentuckz, three t4nd 

ene-half 'j udges; sea~s of Court at: BOl'lling Green I Louisville, 

and Paducah * (28 U.S.C. §97). Tennessee - Easte~ 
Oist=ic~ 0= Tennessee, chree judges; seats of Cou.:-: at l\no~:ville, 

* ~he co~~ission of Judg~ Eugane Siler is for both the Eastern 
and t!lo Nelltern Districts of Kentucky, 111f:hough he cits almo!!t 
e:,:clusivel:: in the E.:stcrn District. 

' .. o 
", r' . 

" .. , 

'" 
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Greeneville, Chattanooga and 1'7i~chester. Middle District of 

Tennesslle, t:MO judqe.; seats of Court at Nashville, Cokevill,e • 

and ~olumbia. Western District of Tennessee, t.hree judges; 

seats of Court at Jackson, ~Iemphis and Dl.'ersbw:g. 

Two responses were reQ~ived frolB the Easte:rn Distr;ict o.f 

!1icbigan, one of which, from Judge Guy, pointed out that as a 

previously appointed United States Attorney, he w ... s not yet taking 

any criminal cases. The ~ther had no specific recommendations 

but expressed cC:/ncern over the state of the civil docket in 

view of the priority o~ criminal cases. 

From t.'le Northern District of Ohio, six responses liere re­

ceived. Th.is appears to be a district: 'dherein t.'le mini:num -­

standa.:cds of time have already been enforced. Three of t.'le 

about ·t.'le dela~ in civil t::ials, one w:ged judges express concern .' • 

'the execpticn of complex, multip,l.e defendant, ;;r ccns?i=acy 

trials from the ti:1Ie strict=es, and one e:ql::essed. concern over 

t.'le rig!lts of a defendant I..-ho must: go to Erial Io/ith only sixty 

l '.· ..... il .. _ "\.e~e ,.,as a.'\ "entle e=. ::ession of d.!.s-days p:eparat~n. ". ~.., ~ 

satisfaction, all of the judges L'\d.!.cated. that t.'ley were cop.!.ng 

~Iith the Speedy Trial Act, although they urged. its repeal. 

In the Southern District of Ohio, tl.,O judges res?onded.; 

cne su;ges~i:!q t:hat the t:.en-day ti."Ue bec-: .. ~een e.r::es~ ane. i~diot:.."'ne::.t 
", 

was in~ufficient, and the other recc~~ending t.'lat complex and 

pro~racted litigation, both c:L~inal an~ civil, be a g:o~'\d fc: 

CQr..~i:lua~ce. Tha.t: jc.c.qe also noted. a..'"1 ac.ve::se e==ect upon the 

C':·,,"1 docket:.. 

In the Saste:n Oistrict of ~ennessee, one judge respondad 
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reco=ending only that. the t.ime bet.\~een indict.ment. and arrais;n~ 

ment. be ex~ended. ., 
In the Middle Dist.rict. of ~ennessee, one judge responded 

and noted the adverse effect. of the Speedy ~rial Act. upon civil 

cases. ~he Middle District of ~ennessee has appa;rently also 

i:lVoked the minimum time standards. 

In ~e Western District of ~ennessee, one judge responded, 

noting that the defendant has inadequate time for preparation; 

tha~ the civil docket suffers; and that sixty days is insufficient. 

time, for complex conspiracy trials to be prepared. 

~hese individual responses follow ~e patter:l that. has 

been observed, in other circuits. There is a general dissa~isfact.ion 

with the Speedy Trial Act and a desire. for its repeal. Specific 

objections center' upon the time from L~dict.ment. toarraignm~~t 

and ~~e adverse effect. upon the civil docket. ~he suggestion 

fo::: 'e:cemption I~here the trial is complex or prot=act.ed occ=s Idt..'1 
'-. r 

scme frequency but this 110ulci seem to be S"roullds u.~cier 3161 (h) (S) 

for a contL~uance by ~'1e judge. 

t'/hile I do not. have t..'le figures immediately available, it. 

is my impression that the 3ill before Congress seeking to add 

district judges will p:-ovicie approxi.'l!ately ten for t..'1e si:cth 

Ci!;cuit.;" , . .,hich is an i:fc;;~ase of 2Sts. It is not pcssihle to 

c.ete::::i:le at. this poi~t \'lha.t ef:ect this will hav-e l:i?on congested 

dOCkets =ut. it will pi:"ovide 'a ready answer to those >lho '.lill resist 

~en~~ents of the SpeedYT=ial Act and assert ~'1at t..~e problems are 

caused by an insufficient nu.~er of district judges. 

--- -~---~--~ 
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'ANALYSIS OF SEVENTH CIRCUIT RESPONSES 

An analysis of responses from this Circuit would be mis­

leading since only Olle district out,of seven responded. The' 
." 

Chief Judge of the Wes't:ern District of Wisconsin and the Chief 

Judge of the C£rcui\' both indicated no specific difficulties 

worthy of reporting. A letter ~as also received from Profassor 

Fran.k J. Remington, the reporter of the planning group and he 

has called attention to the problems 0: the defense bar. The 

Chief Judge of the Circuit noted that some district judges were 

reporting difficulties with the oivil docket, but the lack of 

response from such districts 'puts this almost in the. i~"rc:e9'ory 

of "hearsay". 
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SUMMARY OF RESPONSES 
ON SP~DY TRIAL ACT 

(8th, 9th, &!ld lOth Circuits) 

EIGaT!J CI:RCtl'IT 

O~ the ten districts in the Ei;ht.~ Ci=cuit.fQ~ have res~and.~. 

They are the Dist.::ict af Nar-..h l?ak:lte., W'es·tern Dis~ict: at iU:kansas, 

Eastern Dis-...rict: af' Arkansas, &!ld the l'iestern District af Missouri. 

~l=ber o~ J\.td;es. ~ 
N~e= of OivisiQns 

2 
4 

'1:his district has ado~ted t.~e ulti:r.ate ti::le li::!its. E:cj?erie::ce 

has :een -:!la-: ~e t.i:te li::ti:s ~e 'Coo shQ~ S'e.!'le=ally. ~ si:c-"leeks 

ticusly_ 

O::.e 

1 + 1 
6 

, -.~.----~--,-~----, 

, , 
a--=ai~;le:: =e~~!=e=e~~. 

.. 
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-ermitting "each defendant to ask for a continua."lce :;;0 that it wil:!. 

be excludable time." 

Chief oludge est~.at7s the Act has increased e;<penses 0'= d'istri, 

at least "six ti.':tes." Also, it has cal!sed 'civil cases to be neglec~ 

in each division. 

, The problems COUld. be solved if the district \«ere provided Idtr, 

three additiona1 district judges. 

Eastern Dist:ict of Arkansa~ 

Number of Judges. • 
.Number of Divisions 

1 + 1 
S 

• General Observations: This district has i.':tp:!.emented the 19i9 

li.-nitations. The ;>.ct has generally helped i:::pro'le the processing 

~f c=~inal cases, but at the same time it has caused the civil 

"the c.elivery of ~i':il justice~" 'rhe Act shoul':' gi"C,e :::0::'; c.iSc=e~i: 

to judges to deal ~·,it.~ particula: ~~obler.1s ;:Jrasented. i::. L."c.':'~J':.c .. .:.al 

cases. 

time limits. Exam~le: Rule 20 a.~d :Rule 40 cases reql!ire a be~~er 

. (a) 

(b) 

i"'; 

Sec-=ion 3:'5'1 (~) -- 3C-day i:1:e=-,·al ::et";'ieen =..:-:es-: eo::::' 
L,cic~"e~t sho~l~ be c~.a~~ec t~ ~5 cays; 

Sec-:':'on 3152. (c) -- Xot cle=.= "'inet::e= a. ,c.a=er..ca:'!::' II~';:::JS 
·,..,herea.:ot:.-:'s a=e :-:'Ot'f"n by -:he S-0',e.:-::.::te::.-: ::it.:st ~e hel:: ':o! 

answe~ ~~C ~=o~g~~ :e=ore a j~cicia! of=ice~ c= ~~= 
cou:t ~'li :~i!1 10 cays of -:'~e i:le:'=~"':ie~: or i:1.':o~:.t':"o::: 
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(c) Section 31Gl(h) -- Periods (beginning and ending 
dates) of excludable delay time need specifying 
so that every di'strict, as well as each clerk 's, 
office within a district, may apply th~ ~iformly; 

(d) Section 31Gl(h) -- Should be made clear whether 
periods of excludable delay apply to'interim limits 
of S31G4 T • , 

(e) Section 31G2(a) (1) and (2) -- Should be clarified 
as to Whether sanctions extend to the failure to 
arr~gn a defendant within 10 days of indictment or 
info:tl1lation. ' 

Western District of Missouri 

'Number of Judges ••••• 3 + 1 
Number of Divisions • • • 5 

This district has mandatory omnibus hearing procedure before 

mangistrates. Because of this procedure, no difficulty is anti­

cipated in meeting the ultimate time. limitations of ~~e Act. An 

SO-day trial period limitation is suggested as being more "reason­

able;" GO days does not "allow much play at the joints." Exper­

ience thus far, however, is that substantially all cases have 

been disposed of within the GO-day limitation. This has been 

accomplishell too as the result of a "joint criminal dockct" where 

multiple judges sit at one location on a day certain for trial 

of all pending criminal, cases. Chief Judge expresses opinion 

that the Act has had a generally beneficial effect upon the 

administration of criminal justice. 

Specific ReconunendatiOI1S: 

1. Section 31Gl(h) shbuld be amended to provide that ex­

cludable time be applicable to time within Which a defendant 

must be arraigned. 

-3-: 
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2. Se~tion 3164 should be amended to.specific~lly pr~vide 

that delays resultin~ from ma~ters covered i~ Sect~on 3161(h) 

(1) (A) and (B); Section ~161(h) (3) (A); 'Section 3161(h) (4) and 

(5) be excludable. 

~: This seems to be a common criticism, i.e. excludable 
delays as provided in Section 3161(h) should be 
specifically applicable to interim limits (531G4). 

3. Section 3161 (c) should. be amel7.ded to pl;'ovide that trial 

shali commence within'SO days. 

4. Section 3161(h) (1) (A) and (B) should be amended to make 

clear that excludabl~ time for mental competency examination 

should commence with entry of court order directing examination. 

(Present guidelines of AO provide time does 'not begin until date 

of defendant's first visit to examining physician.) 

-4-

" 
\, 

/ 
I 

~ 

i I 
I ,t 

l I 't 

II 
I' l! I r 

1 
1 
!l 
[ 
f 

I 
I 
Ii II l 
t 
~ 

1/ 
\\ 

\ 

, 

... 

" 

-Cl 



Ii 

'" 
o 

.. ' .' 
. , 

" 

7 ! 

'" 

-----~-----~~- -

566 

NINTH CI, RCUIT 

Of thirteen districts in the Ninth Circuit we received 

responses only from the District of Nevada, and a comprehensive 

:,epo,rt by Professor Robert L. Misner, throu9h the Circuit Executive. 

District of Nevada 

Number of Judges, ••••• 2 
Locattons of Court • • • • 4 

ve~ critical that continuance cannot be 9ranted under 

Section 316l(h) (a)'eC) for congestion o~ court calendar. Some 

burden involved in this district since there are only two judges 

holdin9 court at opposite ends of the state: 

Also critical of AO 9uidelin~ concerning psych:Latric examina­

tions in that excludable time be9ins to run only upon psychiatrist's 

first visit with defendant, which often is 10 days or two weeks 

after an examination is ordered. 

Recommends there be a specific provision whereby the defendant, 

his counsel, and 90vernment counsel, with approval of the court, 

may waive the time requirements imposed by this "impossible 

piece of le9islation." 

Comments of Defense Counsel: 

The Chief Judge of the District of Neva~, sent alon9 letters 

from two members of the defense bar. Both carried much the same 

message. 

Where there is no arrest or detention, the 90vernment has 

plenty of time to thoroughly investi9ate ,and prepare its case 

, , 

.' 

'.-
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befCilre an ~dictment 'i_~ returned. Once charges ar!l initiated 

then the defendant and counsel\are placed under the s~ringent 

limitations of the Act, often without adequate time to prepare 

the defendant's case. Satisfacto~ financ:Lal arrangementll between 

the defendant and his attorney often cannot be made in such a 

short time -- both all to attorney's fees and fees f,lr inves,ti9a­

tive work. 

Althou9h the Act may be primarily concerned with speedy 

trial for persons in custody, those are the ve~ persons who 
• 

, often need more time, because 9reater investi91ltive burden falls 

on counsel. 

The rigid and stringent time limitationul of the Act preclude 

a lawyer specializing in criminal wor~ from representing more 

than a few clients at one time. The time to prepare a case is 

too short from the defense standpoint. As one lawyer summed up 

the situation, "the plain result is that an ,act which was de­

si9ned to be of aid and benefit to defendants defeats its purpose." 

Prof,essor Misner's Report "Dis!:rict Court Compliance With 
The Speedy Trial Act of 1974: The 
Ninth Circuit Experience" June 14, 1977. 

This extremely comprehensive report is rather difficult to 

digeSt for a briaf summa~ and analysis. The report; is really 

a survey of the effect of the Act in the Ninth Circuit. 

The emphasis of the report; is on planning and adequate 

record keepin'~. Obst 1 t th 1 ' ~ ac es 0 e p ann~ng process appear to b~ 

(1) tpe Act itself and interpretation of the-Act by the AO in 

its 9uidelines; and (2.) difficulty in maintaining the proper 

statistical information to serve the purposes of the Act (p. 13). 
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For example, rec.ordi~q of "excludable time" (p. l6) ~ ~.). 

Problem areaa of concern to every district court (p: 30 

~~.): 

A. Need to improve excludable time ~ecordinql 

B. Need for district planninq' qroups to de~ermine what 

resources will be needea to comply with 'the 1979 standards 

set by the Act! 

C. Planninq qroups should investiqate the effect of the 

Act on civil dockl!ts. 

" 

-7-
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'rEN'l'I! CIRCUIT 

" 
Of the eiqht districts in the Tenth Circuit, only the 

three districts of Oklahoma have responded. 

Oklahoma has experienced no difficulty in meetinq the 

limitations of the Act1 in fact, they are for the most part 

meetinq the 1979 limitations, Main criticism is the excessive 

record keepinq and burden on the clerk's office, as well as 

the expense involved from more frequent sessions of qrand juries. 

Judqes recommend outriqht repe~l of the Speedy Trial 

Act. Co~ress should concentrate on those districts experiencinq 

inordinate delays and attack the, problems specifically by 

appointinq additional judqes or takinq ot.her necessary steps. 

-8-
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MEMORANDUM, 

Re. 18 U.S.C. 53161 (h) ,(8) 

Se°P" 
, The, scope; of thJ.. memorandum concern. th .. 1eg~1I1,ative 

intent in enacting IB U:~:~. 53161(h) (8). Of general conc~rn 
i. the breadth ol! the "CtiOD. , Three i •• ue. are of sptIC:I.I!ic 

cODcern': '(1,) Did theI.eg:i..iatw:a int.nd the periods: of 

exoludable delay, including S316~(b)(B), t~ apply to the 
,,' 

, 'interim l~lIits ol! 53164?, (2) wa~' the lagislativ .. lotent to . . "'", 
' apply S3lst,(h) (a) to the interv.l between indictment anel 

~snm.D~?7 and (3) Should 53161(h) (a) specil!ic&1ll allow 

a cont1nuance where, a lengthy trial ol! anoth~r c ... ' mak~'; it 

:!.mE>os.ible'l!or the judge to t:ry or 'otherWise dispo,se ol! the 

Sub~.ct matter? 

Section 3161(h) (8) is describeel by the Administrative 

OI!I!!;'e of th~ t1nite4 S'tate. Courts as ·the safety-val,,:e 

prcvis:Lon~, anel 10 the Senate Report a. 'the heart ol! ,the 

Speedy Trial schema". Cong. Rec." 93rd Congress 2d Sess., 

Vol. 136 - Part: 31, p. 41622' (December 20,,~1974) " 

This section permits a judge on his oWn motion, at the 
" , 

iequest ol! the defendant: or' hl;s ~ounsel. ,or at: the request . .,., .. . 
oe' the attorneY' for the g~vltriunBl1t, to grant: a cO,!lt1nuance , 

which wOUld' toll the time limits of thG bill. ,lIe~or",deCiding 
whethafr a cont1nuance shou1el be granted, the Court must, ' 

determine wheth';r the encs of justice served by taking such 

action outweigh the best interest: of the public and the 

defendant in ~ speedy trial. The Court is not restricted to 

the f~ctors set forth under 53161(11) (i). (ii) and (iii) in ' 
its determination. 

record the re.sons for gr~tlog such continuance. , 

o 

571 

Tile lagi.lati"e pUrpo.e Q,f, th~ a.atio!, waa 'to provide 

the i'0w:t. with the U..x1b:l.1ity to extend thlll time limits o~ 

the bill ao that they ~i11 not operate harshly on the del!end~nt. 

the ~overnmant or aociety," S. Rep. No. 1021, 93 Cong •• 2d 

S ..... 4 U.s. Code Cong. Il'Main. News p. 7US (1974). . .' . . . ----_ ..... __ .,.- ................. ~ .. 
~ _i;!,011 -ud be .PPx',ol?ri.t:I!' under thJ.. ..ction "wh.n 

• the ccnt:.ihu:ation ol! the proll.ading would i.e '!'Ade impossible 

o~ re.ult ,In a :d.car:aige o~,ju.tice, Where the caBe as ~ 

whele .1. lIi~u.ual or complex, .ilue to the number ol! d.l!endants 

0:.: ~ natlll:e o~ th!l pro.~cut::t.on 'and it. is unr.asonable to 

expect. ad";~Qa ta pr.para tion wi!. thin t;1!e t;l.ma periods; and, . ',.' 
wh.re the 1!lIct:ual determination bel!o::. a grand jUrl(' is 

complex." \Q'~S.Ccde Cong.,' ali/pra at 7~,1.5. 

Zn the llouse Debate., llepresan,tative Cony."s emPha.ized 

the broad apll,~!cabiii~ ol! ,~3161(b) (8): . . " 
But j:he moat impo,rtant ground fur extantion 
of ,1:\1 - and thJ.. is a1.0 available to the 
:ludg" - i. when the continuance of the p:.:o­
ciaedlu\lg interrupted would be impos.ible or would 
re.ul~ in a miscar::iage ol! :lustice for failure to 

, grant.' ',cont1nuano.. When.""r there may be .uch 
• :d.ol'rriage or other inju.tice, he' [the jUdge) 
has thQ responsiblity, ind.ed the obligation, to 

,suspend the =1ng of the t:ima limits by IIICtion 
to ccnfili~,ue. ' , 
HOUSe De''''at., R.pl~.sentative Conyers, 120 Congo 
Rac. H 1~lI70-72, p. 41774, (Dec. 20, 1974). 

Application 0I!'S316ll.lb!(8) to ~be int.rim limits of 53154. , 
In Unit.d Stat •• '.'i'. ~, 532 F.2d 1298 (9th Cir. 

1976)',the court: held ~,at 53164 ·doe. not provide any 

p~iods 'Of .xclu'.ions I!d;1: delay occasion,.d by the sp.cial 

circumstances o~ dif~i~\t oas ••• • The court I!ound'the 
. "'~' ..... 

1£ngu.ge o~ 53164 unambig.Qoua an.! ra~r.in .. d trom appl~ing 

··2-
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''''y 531Gl (h) 'except::tans 01:' exj::l,uaians. :l.'he court also 

concluded,that stric~ a~pl:l.ca~on ~~ .L.
S 

" , "... v. ...... uiUlIllbiguous language 

was l:equ:l.l:ed b1' the f!ollowing language in the Sena~e Report ' 

on th. bil1 which becam. the Speedy :l.'rial Ac~: . . . \ 

F&:I.luritto commence the trial.' of! ~ d_tained 
-0, pe:son unde: [53l64J l:esults' in th. automatic 

re"ioll of! the tel:l!ls of! releas. by the co uri: and 
~ the case of! a person aLr.ady under detention' 
I:'elea •• t!:OIll cu.tOdr. . ' , 

S. Rap. No. 1021, 93 Congo,: 2d S ....... u.s. Code Congo 
I; Ad. News pp. 7401. 7416 (1974). 

,1'n United State. v. Mejiils', 417 11'. supp. 579 (S.D.N.lI'. 1976)'. 

af!f!'d on other grounds sub nOIll, Unit~d States '1'. Jla~tinez, 53B F.2d 

921 (2d Cir. 1976), the court h.ld contra~ to ~!ra~so and 

~PP~i.d the 5316l(h) excl~s!an. to 53164. 

'-'-'-'--The court. f!oundtii~th;p.;;';.-'-",;f!·53164 was -tha~ 
c.rtain'minimal sp.edy trial raq;!l:ements'ba placed ~to .. ' . 
op.ration • • • pending the t!ull .f!fectiveness of! Section 

316l.and S.;tion 3162. S t C --'tt' 
I ena II' 0......... e~ on the Judiciary, 

,Speedy ~ial Act of! 1974. a.port on S. 754;, s. aep. No. 93. 

1021, 93rd Cong •• 2d Sass., at p. 45 (1974) •• '~he court 

concluded that it: was highly doubtf!ul ~a~ the "minimal 

speedy trial requi:emen~s· of! 53164 op~~ate more ~!:l:ictly 

Sllel with harsh'ar results than will apply under 5316l(a)' and 

(c) when the Act: has taken t!ull .. ffac~. 

~h. court »tateel tha~ there was ho -!-n~ica!::l.on in the' 

legislatiVe h:I.s~o:y that: 53164 was int.ndeel to creat~ a 

sepa:~te catego:y of,cases to which th~ excludable ~ar:l.ods 

woulel not: apply, hut: tha~ Conqz.ss provided for .xclusions 

'"in r.coqni!::l.cn of the impOSSibility of, ,provid~~ rigid tim. 
~ts f!or the trial. of! Cl:~al case.. Bous. COlIIIII:I.tt8~ on 

o 

/ 

I 
I 
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the .lu.uciary., Ipe..sr' 'rJ:1al. '-,= o~ 1974. ' .. pan on Il ••• 
• • '. c '. • ,_) .' 

17409 •• "J\ep. NO.~~3.150., 93I:d,CoI\!J" 24 S'!.s.; at 21 

(1974), U •• ~ Code COngo ~ M. New_ 1974. p. 7401.~ ~1Ie 

COw:i: 1101:84 that:, the lq1lllativa, intent' ~ p:qvi4:l.ng, exclus'ion_ .. _ 

w .. to WUl: .. -thaI:; the 'r:I.~ht_ of'the individual- to'.:., :' 
• .,', I, '" • 

,~l.i:e an4 ,~'1 h~arin!J are not trUlp1e4~ an4 to aVoi4 

• ••• ..,l~l!n. ju.t!ce •• · . . . ., .. 
• • • .;. '-.If .' 

!rile, COUl:t exiul.f.ne4 !:he origin. of!, 53164"an.;,· f!ouceS that 

th~ Seast. COIIIII1.tte.' .epo:t: in,Ucated thai: ~e in~rilll ~11U1" 
we:. to b5 ~~l-:a: to the pl ... which ha4 heell ac1opi;1!!!l hy th. 

Uai!:s4 Stat.s Court, of! Ap~als'f!or th_ Seconel C1:cu!~; a' 
, " 

plan Which incor.POl:'at~4 the traditional excluaiolls. 

In U.S. ' ,,;.. MiI.leo. 415 P. Supp. 1317 (If.D. Ifi •• 19711). the 

COUl:t ,in ligr.eing w1t:li th. ~!!!. opinion heleS that' t!or 

purpoae. of S3l64 such inte:im'lilll:l.ta shOUld be construed 1:0 

embody ~y imp~icat:l.on atatutorily enume:a~,a exclUdable 

periods ot delay •. 

~he COUl:t .tarted with;the aue #l:'opodtio~followe4' in 

Mej~: ·53164 must Q_ viewed lis an in~eg:al par~,of! t~e 
91:'and scheme of! th_ Act:. an~ IIIOre part:icululy a. an integral 

part- of! 'the "tr'~.i1:ion&l ph .. e ,oJ! th. Act.· Masl:~o. sup:a ~at 
1321. T~e COUl:t r~jected the v1aw of! const::u:l.ng '53164 as if 

it were vil:tually an independent: enactment. ~hia vie" waa 

:ajected tOI:' two:eaaons. ';ell. f!!l:st was I:hat'S3164 appea:. 

within the Act, anel :ule. of! .t:.tu~~ con.truct:!on raquire 

it to ba viewe4 as playing it. put in the grand scheme of 

. th~ Act. ' ~he .econeS 1.: 

58-721 0 - 80 - 37 
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It ia om: ... ~~. t:o cOl1clude t.ba:t· CDngri ••.. 
intand.d that: 'd~ing !:h. pliriod :I.n which it:s 
pe.cunllAt 1.gi .• l.Uve 'p"ogram wUlbe opt;l:.~..iv., 
t:ha t:ime tor aut:oluUc ".v:l.ew at !:h. pl:e!:l::f.&l 
~ 9 f pel:~OI1. at high "isk acd ,!:h. t:1me 
to: !mpo.iUol1 ot '!:h. sanc1:iol1 ot camp.ll.d 
nl •••• . t.1:Cll8 p".tri.l d.tllA1:iOl1· )I11l b. subj eat 
to c:cmput.UOI1 in wt-J.ch !:h. p.riod. at d.laY' 
c!atinecl 1n .S3151 (h) , 1llaY" b. axclud.d,. but !:hat:· 1 
d~g !:he !:I:an.iUol1.1 p.riod th. S3161(h) . 
ucl.ll4&bl. p •. ri~&I:. ot110 • .;tect.. ".' 

f 'Masko~ aupr ... t: 13~3. • . 

%II I1nit:ad 5t.tlll. Y. co';'l.';, .548 J'~adl041 :(1976l d.t' .... d&l11: 

ru.d a _U~· tOI:' nl.... ~. C\l.I:~ und"r !:h. Sp.a4Y' ,h-i';" 

Act. The dia!:l:icC: cou:t: h.~ . that . !:h. excludable t:i=e per:l.oc!.a 

enumua~1I<! in SecUOI1 315~ .ot ,!:he Sp"dY'. Trial' Act app~Y' to .; 

c:cmput.i;i~n of !:h.n1nat::y-c!aY' pedod under Sac1:iOI1 3164. 

In d.~q·-th.l~9!:h·::t'·~~.1::r:1al. .d"t:e!1tiol1'~~. '~UI:1:" .:: :~. 
exclud.d p.rials at' d.laY' r •• u.lt:.ing .. t':Z:Olll' Uln ••• acd!:h. • , ..... 

• ' '. • I • "(.... •• ~. 

t~ling ot p"8!:1:ial.·. maUol1.. Th. Co'Jl:'t: ot' Appub tor !:h. 
• • I - ., 

District ot' ColWlll:liA .t:at.c!. .i:ir. "': 

',:'=. 

, Fol:' !:h. r.~.ol1. outlin.d ill I1n!1!ed St~tes 
V. M:Sias, 417 F. Supp. 579 (s.o.N.~.I, att'd 
011 0 er qraund., .ub nolll. anitad State.-V;--

. l".a:t£nez, ~8 t',2d 92l.' (2d ill. 1976); arid .' 
UI1Itea State. v. ~, 415 F. Supp. 1317. 
(W.D. HIs. 1916), w. agree with !:het"i.l 
court !:hat .!:he exclusions ot Section 3161 
applY' to '!:he int_rim'limits ot' S.ct1on 3164; 
and w. decl.!."e to ,follow 1:.':1. Nin!:h Circuit:' s 
d.cision :I.n Uliited States V. oriras.o,· 532 
F.2d 1298 (~€!i eLi. iS7S). ---

Corl.y, SUDra at 1044 .• '. . ... 
It is cle~r that Mejias and Maslco. and co~lev ara .. the, 

bej:t.r reason.d opinion,~' orh ... courb: b .. ~d ,*eir conclUsio~lI! 
on a close read:l.ng ot the 1.~islative history.and construction 

ot' the SpeedY' Trial Act as a whole. Morecver, 1:.~es. deCisions 

aVoid the resul:s of ~. 
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A bill. H. R. 14521.,.ha •• b.el1 .j.ntli9duc.d in .th •. c:ongr •••• 
~ , • L' ~ 

to uk .. th. excludable 'tim. limits !Pl!'cit'icaUY' appliclabla' 

to th • .interim ~ p.dads.,. 

(" 

Application ~t S3161Ch)!8) to ~he 1riterval'betwe~n indic~ent. ... 
. -' 

", 
'1'ba issUe is wh.th.r !:h. 1.qiSlat~VIi .intent: w.a to !,,,,,ly 

th. exclusions ~o. !:he.:nt:s~ ~~w .. e::. ind;l,ctment and &l:nign-

1lI8J>t: OJ: wheth.r ·this 'iiit:iii:r:Val:was pw:posetu.lly excladed. ' 

Again, thelegis,i~t:i~pw:pas. o:t' 53],61 (h)~S ~to "rovid. 

t:hlt coUrt. with. th. 1!lex1l>1U ty to' exi:end' th. t:im. Uiui t:s o:t' 
!:he bill so !:hat: th.; wUl.: Doeop.i:at.·;!t4rshlY'· oi!.th •. c!a.t'endact:. 

.. " 1" • , .",'., 

t:ha Government or .ociety.- 11. S. CDd •• COl)g.,,'aupr& at 7415. 

Ho_vel:', no o:pu.;t:. hal!' con.trued thb 5;1c#on ~. ap.Plying tcJ' 

th. interval between arraignment' aad ~dict:m.ent. 

, . On July 23,. 197,4, th •.. S8J!&t. " .. "eel. ~. ?~4 (Sp~ Trial 

Act) • At: !:his tilD •. l:4e Act: cOl1~l!'d .9nly .two ·intaml.... & 
. ..' 

thil:1:y-<!ay a.i:r.st';'to';'inc1ictJhnt u;.t~rval: and ~ .~1:y-

," 

daY' indictmant:-to-!:I:ial. :l.nte~al. s~'"t:ioll 53161 (h)·"pp11.<1 to both.' .', , , . , . ~,. '. ' 

CDng. aec •• 93rdC:ol1~reSQ, 2d.,s ..... ,.Vol·:120 ·-,pUi '19, p. 24667, 

(JulY' 23,· 1974). On' Decllber 20, ,197,4, !:he amel1clma1lts ·ot'. ~. 

Hou ... ot' RAtP~ese~ta.tiv~s to !:h~, blli woife -i'ilid' 'bet'ore t:h~ 
S,!nat:e. This, amandeel.· bill incluc!ad th~ tall daY' indict:lllal1t­

ta-arr&i9nm~t: il1te:r:val. Proponen~ ot ~ Speed~ ~rial Act: 

ot' 19~4 were. ~eter;tdnad(jto pass. such legisl~tion prior to' 

termination o:t' the 93rd Con~ress. It is clear trolll a sect:i~n-
• . • ", ... , >,< ','. -" •. <.' 

by-section an.a~ysi. th.at: th. Senate considered '531?1 (h) as 

.,ppl;cable to all three tim. ~t.~~l~ 
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•• hI:IMc:UOil 31&1 (h) UC.pta t=- 't:lIa t£lla . 
Ua1ta iDpo.e4 in Subia.cUon. 3151 (b) an4 
.!sl..t:lIa' toUow!ni' pan04. Qj! '4al.YI ~ 

, . .. .. 
. (1) Dalali'. cauaa4 by'P:oc.e4tng.·~.1.tiD9 

to the 4atM4ant. .uelz •• h.uin9. Oft comp.t.ncy 
to .taAcl ~al, .h •• .,in9. OIl p",.aul _tion., 
~ on othaJ: chug •• , and.. int..,loc:Uj:ol:r app.al.., 

(2) ~lay. cau •• 4' b~ 4.i_4' p",oSllellt.ioll.' ' 
upon. a9J:lluut ot 4.tena. COIln •• l, PR •• cuto", 
Mel t.b. cow:1: to: the PUJ:po •• oj! 4_.t:at.in~ ... 
the 4alMAn!:'. 1004 con4l1Ctr 

-""--C;'D.~-;·;:;;'~.~4 by ~.Mca ~ anavaU:" 
UJ.1J,tyoj! t.b. ~.ten~ta' '.' , " , . 

(4, Delay.' l! •• all:h9f:'Olll tli.' t.ct t.bal: 
the 4at~4aAt. b inc:omp.tllAt to".t.and. ~al., 

, (51 Delay • .,..ult:1D'l trz:_ t:lIa t.na1:lleft1: 
of! the 4atan4anl: pu:auant to t:lIa Haz:col:ic 
144£= JIabab~1t.at.ion ACI:; 

(Ii) Delay. b.tw."" t:lIa d.J:Oppin9 01' a chaz:g. 
and1:h. tUiDt; oj! a new c:h&:;.' to: the 'ulli. 0: 
:atat...s of tan •• , 

",.' .~ , .. 
, , '7) lauonabl. padoc1s oj! 4.lay whu t:lIa 

4aj!ilAd.enl: 18 job.d. to", ~Ill w1t.b a co..s.j!anc!aht, 
and n.1t.ber 4afM4ant ha. shown \load. calia. to 
9:an1: a SIIv..,.ne., and. ' , " ' ,. 

") Any oj:h..,4alay "'.aa1tin~ tz:am. a COII­
t.in\lailc. ~t...s at, t.b. "aqU.al: of d.ten •• 0: 
p:oaec:ut.ion upon .. tind.in9 thaI: t:lIa judp 
t.bal: t.b •• lien oj! juat.ic., cannot b. mat \lDl •• a 
the ccnt.inllaDc. b ~ta4. 'rhaju4ge IilUat , 
balanc. the :,:l.lIht of t.b. defendanl: an4 the 
int:eraal: oj! the public in\ SP.ed,y tdal. aia1nal: , ' 
!:he 'and.a oj! j 1IA,t.ic.', oln<! •• 1: fo:th in the 
"ec:o:d.' 1i:I.. " .. SODa to:, iunl:1n'i tl1accnt1ni&aii .... 

" 

Con9. Rae.:;' 93:4 ConlJ" •••• -'2d. S ••••• Vol., 13& ... a:l:,31. '51. 41521. 
(Dacllllib.., 20. 1974), (empha.18 a44a4) . 

" Cons:l.d.arin9!:he laclc oj! imp'?:t:an~. of the ind.1ci:ll6a.I:: 

to-a=a1;n111e1i1: interval., the fact 'thaI: 11: wa. 'not: pJ:Ov1de4 : 
. - , . 

f= 111. the od'iinal. Sanata b:I.U. an4 IIU th.., naalt. at a luI: 

minute dompr~ •• ; an4 the probi ..... colU!,:.,l1ta4 l:iit:h&:co..:t.: -': 
in .... I:1ng- i:h. 'Ii:oita o~ .t:Ii:I.. int'.:val; ,th. i.qb~t:l.v ••.••..••. : 

, r-

inl:llAl: mandat •• thaI: the exclu.ion. an4 ~a~t.i~na of '53161 (h) 

. apply. " •• , • l. ' -. ., 
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liciat:J.on o~ I:,d.ai at anothe: ca •• 
III • I: •• s 0 •• a •. s act·, 
!!!S.S£. 

Sact:l.C!n lin' was • inl:and8d to allow a cont.inuance ~or both 

compl_ Ut.igat.iOft ~CI 'unu.ual. c:l.rcumsl:an~.: 

-, ' • ~ 'bui do •• IOOr.. o~ ·cour~". tlian ~"'aly 

/ 

-. 1111;>0 •• pro.scul:ion li~1l:s on th. Fad."al 
c::l.Jllinal. I::.::l.al. II: has cu:e:fully conat-"'Uct.atl: 
,Delu.lons and .xc.pt1on. wh1ch 51.=11: nomal 
pral::.:lal praperation :I.n. th. o"dina"Y noncomplex 
ca ... which :ap" ••• nt,th. bulk of bu.:I.n ••• in 
I:ha Fad.:al court.. orb. bilX also accommodate. 
complex ca ••• :wh:l.ch "'.qui". long p."lod. o~ 
p".pa:.:al:ion by p"o.ecutor. and defense counsel. 

·Wh:!.-l. the bUl do .. not. autOlll&t1cally exclude 
c.:t.ain c"iminal I:rial. by typ.. i~ 40.s .at 
fo~th aJII.l:h04 by which th. compl.x cas. can 

'1:Ia- idant:l.fia4. 'rh. bUl alae> p"ovidas • 
'fo~ unu.ual c:l."cum.l:aace. wh1ch may daman4 I: 
'a:ciipt10n. to ·tha"no:.:mal 1:1ma limU.. In ord.r 0 
'avo:l.d th. p1tfall. of unn.cessary rigidity on th. 
on. han4, an4 a loop-hole which wOul4 null~fy the 
inl:ent of tli. l.gislll~on on th. o!:h.r, a balanc:l.ng 
t •• t: i •• stllbl:l.shad in o"der to enable the judge 
to del:.=1ne When I:he 'end. of justice' requ:l.r. an 
axUaordina"Y suspension of the tim .. 11mil:.,' 
COngo Rae., 93r4 Congres •• 24 Sess •• Vol. l20-
pa:!: 19 pp. ~'66S-~4666 (July 23, 1974}. 

cong.,. •• r.j.ctad a blank.t .x!=.pt:J.on f,,!r' spec1tie 

case. and opt.d ~or a case~~y-case approach:' 

Althou'ih lt: is inl:and64 tlillt. conl:i,!u&noe. under 
31n(h) (8) shoald b. given only in unusual cases, 
il: :I.. anticipatlld that tli. p,,,ov1sion will. be 
n.cessary 111 many p"ol:J:acl:ad and complicatlld 
r.d.nl p:o •• cul:lon •• 'tliat. is ant11:l:U.1: Cllse., and 
complicated oz:gan:!.zed c,,:!.me conspi"acy cases. 

. Bow.v.r:~ the C~mmitl:.e ha. "ejecl:ed a blankel: 
axc.pt.ion for !:h... cas.. and opl:e4 for a case­
by-ce •• approach (5 •• p. (4). 
CQn9. R.c., 93rd Congre •• , 24 S.s •••. V01. 135-
Pa:!: 31 p. ~1622 (C.cUlber 20, 19-74). 

orb. p~v:l..10n allow. ajudg. to gr.an~ a cont1n~~nce 

whe~. h. f:l.ndsth.~end. of just.ic:e" out.waiih 17'. best: 

inl:era.t: of the public and' the best inl:enst of !:he defendant 

in a Sp.edY I::.:lal. ..' 
S.ct.ion 3151(h),(8) (3),. howev.:, specifically stal:es !:hat 

'iane:.:al cou--t coniesl:ion, lack ~f d111gent p"eparation by !:he 
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Govel:nmltllt: 0: t'aU~ oj! th,_ GoV-=men1: to o~t:ain' _ ':vallabl. 
~ " ~. . ' . .' . . . , . . . , 

witn .. ~s ,ax-e unaCC!)I;!:able causes, t'o~ ael~y. ~.;....,< ,.:,,:/'" 

, I£ iI. l';"gthy'tr1al of anoth,,: case making '~I: ~OSSn,l. to -
• . • <VII • ~. ~ • 

. b:l' or dispose of tho. subject matter is 'the ""..auit: CIt- 9'Itll~r~l' 
: congeai::l.on of !:h!, c:c~, s calendar, '!:hen 'S3161(h) (8) 'dO!!S not: 

'juSI'.ice~ 9,ui:weight, !:he best: ,interest of the publican'" defendan~ 
in a speedi·tr:l.~, than S316~(h) (S) m~y·apP1Y. Congress could 

not provide specifically for ,each c"nt:ingenc:y:', 'orh.court: is 

;;;ced wi!:h !:he respon~ibli~ of 'making !:his determination. A 

special. s';ctiOll, added ,to ,!:he Aot: for !:his c:ont:.!ngenc:y ,is not: 

',' needed or desirable. ", 

Seoti"n 3lGi(h) (S) W'''I intended by !:he Cong",e"s as a. 
oatoh-all provision. It: allows' for the necessary, fl~x~bility 

to' make a, speedy trial a realistic !iO~:i.. orjle section applies 

to, complex litigation and unus~lal. circ~tances. p()ngress 
"ejected a blanket exception for spe,?i!;ic cases an,d opt,ad 

for a case-by~case approach. 

(l) ,:ehough. tIt",r .. ,are cases'to the :co,ntra:z:y; libe, qett:er 

reasoned opinions'apply the periods of',exciuci~le' d"l'~y. j,n 

53161. (h) to !:he inter~l..iliIits of. S3l,6C orho;"s~ deci.d6ns 

avoid the o~el:wisa untenable results of s~c:h cases .. ~: 
,TirasSQr infra.: 

(2) Section 31Gl(h) should be,appl;f.'!4,!;o,the int~:cv:al. 
bel:-"een indictment and a=aig!llIlentfor four ,r .. Isson,s: .<.a) 

~e int,arval. l~~s importance and is ,;!o' vestige _9.f,th~ co~on 
:tawr (b) the interval was '''.ot provided for in !:he original 

Senate B:!,ll. andl'las the ;,::es!lJ,t,of a J,a'!t,minute ,co!"prOmise 
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,¥a"hi~ '~tallu:.;.· to provide f~:r'thia in:~ inS31Sl.Ch) 

may have'b •• n ov.rlo~kedr Cc) & sGction-by-sect!on analysis 

11 ~;' se~t~ Rti~~ri:' in".ii~~t~~--ti:.t ~e"S~~,!-~believed 
·S3l6l. appUed to tbi's intervalr and (d) the problems confronted 

• • \0".. ", • 

bll' the- courts in moet:ing !:he l.imits of' this" inj:!"rval. dem<:nd 
" '.: .,' {". ., '. 1." ,~':.~~, 

tha neXibUity ot 53l6l.(h).' , 

:: '(3) '~e~~'~16l(h) (~)~ may ~~pl.;·'~~~rQ a,leng!:hy trial. 

oj! another case make., it impo,!sible for a judge to try or 

otheJ:Wis. dispos .. ,of !:he sU!>j,ect case, 'it !:he "ends 9f 

justice-, outweigh, '!:he best interest ,of !:he p~l~c and defendant 

in .. speedy ,t:rial~, and it' !:he cause is not' "general. congestion 

ot ~~ court's calendar." Congress intended that unusual . , 
circumstan~es be dealt with, on' a case-b~case basis. As G 

catchall. prOVision, 53lGl.l~) was not int!,nded to s!?scify 

each possible contingency. 
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REPORT ON THE PROCEEDINGS OF THE JUDICIAL 
CONFERENCE OF THE UNITED STATES (1977) 
PP. 53-54 

Federal Right to Support 
.. The Conferen<:e disapproved I-i.R. 6196,' a bill to estab­
lish the federal nght to every unemancipated child to be 
supported by sllch child's parents or parent. The Conter­
~nce not.ed. the Committe~'s comment that such legislation 
In es~ab~Jslllng a federal nght to support ,coula have a sub:: 
stantml lI~pact upon the workload of the federal judiciary 
although It purports onl), to affect stale court jurisdiction. 
Minimum Ler.le[ Jor Relirl.'lTleut Salaries 
Th~ ~onfere'r.lce ~'ote~ its disapproval ()[ H.R: 5781, as it 

ha~ similar leglslau.on In the 93rd and 94th Con (Tresses, 
whlc~ would p.ro~lde a minimum le\'eJ fOI; reti~cment 
s~lanes of certa~n federal judges in territories and posses­
sIons by amendmg Section 373 of Title 28, United States 
Co?e. !he.Confercnce again expressed the view that such 
l~glsl~uon IIlvolved matters that are es~entiallr private re- . 
hef blll.s amL that the o.bjective should not be achieved by 
amending lltl<; 28, United States Code. . 
Wilnt'sS Fl'l'S 

The C.onference ~ppro\'ed the concept involved in H.R. 
822C wluch wouldamcnd Section 1821 of Title 28, United 
States Code, t? in~rcase the fees of a witne,ss in a federal 
court pr()ceecl~llg from 520 to $30 per day and to provide 
an all()wa~ce f(~r expe~ses of travel and subsistence on the 
same: baSIS as IS proVIded for tnn'c1 and subsistence of 
salaried Ilh:mbers of the federal go\'crnrnem. 
S /J(wl), Tria[ Act 

At ,the d~rectioll of the Conference at its March session,' 
the C()IllIl~lttce, through :ill ad hoc committee. redewed 
the Operall()1l of t.he Speedy Trial Act alld proposed to the 
Co~fer('nce ccream amendmems to the act, as follows: 

l. The uldmuH' time strictures 'of §3161 'of 30 dan 
arresl~«)-illclictme!lt: ten d:lys indictll1ent-lo arrnignl1le~t. 
and sl:\:tr .c1ays arrnl~l1Inel\t-to-triul should be changed in­
ste:ld .10 ~~Xtr du}'s fro!!l :IrreSI to indktment. twent>' dars 
from mdlctment to :Irrmgnment. and nm less Ihun thin\' nor 
more than onc hundred days from arrai){nmcnt t()tri~1. 
• 2. The exclusioll5 of periods of dcfuy clIlllne/·atcd in 

§3161 (h), shollid. :II~() indude the time l"Omput:ltil)!1s con­
cerned with urr:ug'ntncllls, with retrial. and should sp-ceif-

t________ ____ ~="'''''==.-;:::::=='"~~~. __ =,,=_..,..,.......,".~ .. ,~., 

"'" . 
. " .-

o 

~=~-'-==----,....,.....=- -=-~""'-~========""''''=''=~ ~!,1 

581 I 
ically include the applicability of all exclusions during the 
interim period that will end July I, 19i8, .as provided in 
§3161 (g). 

3., The word "examination," in §3161 (h) (1) should be 
changed to the word "motion." 

4, The minimum time period of thirt>" days for trial fol­
lowing arraignment pro\'ided in §3161 (b) should be wah'a­
ble by the defendant. 

5. Section 316t (c) should apply to complaints before 
magistrates 50 as to read: "The arraignment of a defel,1dallt 
charged in an information or indictment, or in a complaint 
before a magistrate, with t!1e'commission of an offense shall 
be held. .. .. ' 

6. The phr.lse in §3161 (c), "held, to answer." should be 
elimiriated. 

Upon review of these recommen,dations, the Confer­
ence expressed its approval of them and authorized the 
Director of the Administrath'e' Office to transmit to the 
Congress the report of the ad hoc committee. 

BiENNIAL SURVEY OF JUDGESHIP NEEDS 

The Conference at its March 1977 session approved a 
recommendation that the Subcommittee on Judicial Statis­
tics be authorized to make biennial 'sun:ers of the judge­
ship needs i..,f the district courts and of the courts of ap­
peals; ("f)mnlencing in 1978. I nasmllch as the Congress has 
not yet enacted an omnibus judgeship bill based on~rior 
survcrs. the Conference agreed that the Subcommlllce 
should be granted discretion as to the time when the first 
of tht~ biennial surveys is started. 

SUI'J>ORTI:";G PERSO~:";EL 

Sall'llilt! Libraries 
The Committee, pursuHIlI to a mandate of the Judk~al 

Conference at the ~Iarch 197.5 session (conf, Rept., p. I), 
received and examined reports prepared both by the Jud­
icial Council of the Third Circuit and b\' the Administra­
th'c Office concerning the salellite librar~' sludy under war 
in that circuit. The Conference ngre('d that since the el~­
tire subject matter of libraries for the federal courts IS 
being stlldi('d under the aegis of the Federal Judic;ial Cell-

58-721 0 - 80 - 38 
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LE'1'TER FRO~! EARL J. SILBER'1' '1'0 JUDGE CARL B. 
RUBIN, DA'1'ED JUNE 29, 1979 

UNITED STATES DCPARTI>CE:NT ClI' JUS'I'ICE 

• Or~'CE or THe UNITeD .T~TC. ATTORNEY 
I 

W~~HItIG'T~NI D.C. a090 ," 

I,. .. u. ""'L 'rCif, 
:eo "TATU ATrC"UtCY June 29, 19.17 
:Itt .TAn:. COU." MOUat DUIL,DIHa 
AN:» CO"~TlTVTIOtt AYaH". "W. +.,.,' 

Honorable Carl B .• Rubin 
Un:l.ted States D:l.str:l.et: Judge 
Southern District of Oh:l.o 
Dayton, Oh:l.o 45402 

Dear Judge Rub:l.n: 

-In response 'to'your request in April or this year for 
~ report on ehe problems United States Attorneys are 
presently having.with the Speedy Trial Act, I solicited the 
v:l.ews of all Un:l.ted States Attorneys around the country. A 
large number r!:lsponded \'lith extremely helpful comments. . -
However, since the ultimate sanction of dism:l.ssal for failure 
to meet the tL~e limits is not yet in effect, many offices 
:l.ndicated that the:l.r problems nOlf are not as great as tllc" .. 
expect them to be a1'ter July 1, 1979, ~Then d:l.smissals begin 
to occur. Nottrithstanding this, many o1'fices are presently 
having serious problems complying with the Act. I 1"1111 try 
to summarize 1'or you the comments, both liritten and oral, 
I have rece·:!.ved 1'rom the various United Stat'es Attorneys, A 
nUmber of offices cited speci1'ic cases in which problems 
have occurred. If this latter informat:l.on \10uld be helofl.ll, 
I ~Till be happy to supply you ~Tith copies 01' the 1nd1v1dt:.al 
1'lr1tten responses 01' the United States AttorlJ.eys. 

-:; ",.'. 
The provisions ot: the Speedy Trial. A9t, Ifhich are 

presently creating specific problems t:or a number ot: United 
States AttorneY!3 are as follol1S: 

" ~ 

(1) the 30 day limit t:or 1ndic~ment (Section 3161 (b» 

(2) the 10 day limit t:or arraignment (Section 3161 (c» 

(3) the 60 day linl1t t:or tria+ (Section 3161 (c» 

(,4 r· the imprecision ot: the' excludable periods 
under Section 3161 (h» • ,., . , . . , 

(5) the pressure the 'Aet as a I'Thole, puts on judges 
to ~ever the defendants :l.n mult1-defendant cases. 

,-
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(6) 'the '90 day interim time, lil!\:l.tt9r :l.n-custody 
~e1'endants .(Sect:l.on 3164) 

(1) the 60 day lim:l.t for retrials fo11ol'Ting appeals' 
and collat.eral atta'cks (Section 3161 (e» 

A br1efd:l.scussion o1'each of these problem areas hope­
fully wiU be helpfUl. 

Cl) The 30 day l:l.mit for indictment --,A number o~ 
United States Attorneys, recogn1z:l.ng that 30 days :l.s not 
sut:ficienttime for the :l.nvestigatory agencies to complete 
their folloH-up invest1gat:l.on and reports, or for the 
prosecutor and grand jury to do ~~ adequate job, have 
instituted policies against arrest prior to indictment, 
since the 30 day clock does not,start running I.lntil an arrest 
is made. HOl'Tever" somet:l.mes arrests are compelled; !'or 
example, a de1'endant :l.s caught in the aC,t, or an arrest is 
necessary to prevent further crimes 'or the det:endant' s .. 
Slight, from 'the jurisdict:l.on. Where the arrest :l.s unavoidable, 
the United States Attorneys are havipg difficulty doing a 
thorough :l.nvestigat~on within the 30 day limit. This is not 
only because of limited staff, but more :l.mport~~tly because 
30 days is simply an :l.nadequate period ot:t:l.me to do a . 
professional follow-up inVestigation. T:l.me:l.s needed tor 
investigators to !'011011 out leads, !'or ,prose~utors to condl.lct 
a thorough exploration of the case in the grand jury, and 
for chemists and other exp.erts to complet~ their scienti!'ic 
analyses. United States Attorneys cited examples ot: bei~g 
forced to retu:'n ,:l.nd:l.ctments ~Then the inv~stigation was only 
partially done. .some have used "holding" :l.ndictments and 
.('011011ed uo the::'-aafter I'Ti th suoerseding indictments. Oth-ars 
have o!'lly been able to:l.nclude' a limited"number of violatior:s 
in the indictment Since 'the complete invest:l.gat:l.on could not 
be concluded 1n 30 days. 

~he unreasonably compressed period pf time for post 
.arrest invest1gat:l.on I·Till. in our V:l.el1, create three highly 
undesirable. results: (:I.) Innocent persons who ~Iould be 
exonerated by a thorough grand jury :l.nvestigation I'rill be 
indicted; (i::') dangerous offend-ars against whom all available 
e'/idence to support a conviction cannot be uncovered in the 
t~uncated period ~till. be acouitted; and (i:l.1) persons tlho 
s .. oulp·be arrested and brol.lght under. control of the court, 
~:he::her released orior to trial or detained, Hill be allo:'Tec 
to remain at 11he~ty to commit ad:l.itionalo!'fenses because. 
the prosecutor, recogn:l.zing that the' 30 ,day ar!'est to indict­
ment pe::Oiod is too short, 1'oregoeo an "arl'es t despi te ample 
probable cause. 
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. (2) The 10 daY' limit for a~raig:nment -- One f~urth 
o~ the United Sta~es Attorneys respondipg vehemently 
complained about the 10 day provision. The problems seem 
to be the greatest in large geographic districts.. In order 
to meet the 10 day limit, defendants, prosecutor~, and 
defense attorneys have been requ;\.red··to travel several 
hundred miles roundtrip ,in order to appear before an arraign­
ment judge. Judges, too, have been required to travel \'Iith 
the1.I:. s.taft,'s._ The disruption. of schedules and the expel".se 
have been unacceptable with the deadlines 'still impossible 
to comply with in some instances.. z.to;t'eover ~ because of the 
short period of time allotted, defense attorneys ,do not 
have an adequate t~~e to evaluate the case prior to the 
arraignment and therefore pro forma not guilty pleas are 
entered. Many defendants appear at 10 day arraignments 
without counsel because the time to obtain counsel is too 
short., In addition, \~here the defendant requires a me,ntal . 
examination prior to the entry of his plea. it is extre::1ely-, 
d:l.fficult to comply \'1ith ~he ten day reqU:l.rem~nt since not 
all of the del~y arising out of the mental examination is . 
excludable; apparently only delay resulting from the 
examination itself and the hear.ing itself is excludable. 
To alleviate the present difficulties the 10 day time period, 
should be increased to 30 days. 

(3) The 60 day limit for trial -- The exoer:l.ence of 
United States At~orneys is that the :sixty day time l~';lit r'or 
trial is I'lholl:r insufficient for many of the caseS-fraud. 
\'Ihite collar crime, public corruption, organized crice. 
income tax cases, conspirac:l.es. etc.-on ~Ihich United States 
Attorneys are concent::-atil'lg their prosecutorial r'esou::oces. 
The number of these cases' has increased to the point \'Ihe::oe 
they are hardly the exception in the federa~ courts. Yet 
the sixty day time limit, perhaps adequate tor the Simple 
narcotiC sale case, is as fully applicable to these compli­
cated cases as it is to the Simple cases. The only relief 
is under Section 3161(h) (8). A number of judges, hOI·leve::-. 
restrict this section to the extraordinary cases. Conse­
QUently the sixty day limit iscornpletely inadequate for 
. ~/hat has become the nonexcept:l.onal case but \'Ihich still 
requi::-es substantial time to prepare ~or trial. 

Some of the ::-esults of this overly brief time for trial 
are a~ .t:0llo~ls: 

,. i: Judges, faced \'Iith the sixt;? day 'time limit, have 
::e. u~ed to grant a continuance \'Ihere the Assistant assigned 
~he case is in trial berore another judge. ~his has ro::-ced 
the govern~ent to reassign th~ prosecution or the case to 
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another Assistant. This is done even though the 'nel'l 
Assistant ,aSSigned to the case,.unlike the rir~t Assist~~t, 
has no ramiliarity I'lith or knol1ledge or the case. ~hf~ re­
sult is an unjustified duplication '01' ~ork and orten a lack 
of preparation or the reassigned case. This deprives the 
public of its right to adequate representation. AssiS'tant 
~. S. Attorneys are not rungible; the sixty day trial limit, 
ho'~ever, has caused them to be treated as such. '. 

11~ To achieve compU'ance I~ith the sixty day lim:l.t, 
more cases rererred to United States Attorneys Offices by 
agencies are being declined outright, felonies are being 
reduced to misdemeanors handled by magistrates, and cases 
are being referred to the local and state prosecutors. 
Although there obviously are cases which ,/ould be so 
declined, :;oeduced, or referred, a declination, reductiorl 
or referral to avoid failur.e to 'comply ~Iith the time' limit 
is hardly consistent with t:he public interest. 

1i:£. To satisfy the unreasonably short sixty day lirnit, 
some judges are empanelling juries and then continuing the 
trial for weeks, or even months. This is clearly an 
undesirable result 'out one far preferable to outright 
dismissal of a criminal indictment where the defendant has 
suffered no prejudice. 

:tv. As explained more fully belo~l, the strict time 
limit as applied to multi-defendant cases is causing 
ull\~arranted severances. The rasu1ting multiple triais are 
a gross \'/aste of precious court and attc::oney time ~~d 
resources and a wholly unl·/arranted irnpos,ition on \'/itn esses. 

\., . 
Sixty days as a norm for trials to~commence arter 

arraignment is simoly unrealistic. A far more realistic 
period of time as a norm is, we suggest; ninety days. rr 
the time limit is so increased, the need to resort to 
Section (h) (8) for continuances should decrea.se al-chough a 
number of the' more complicated (lases \dll still require 
more than ninety days to prepare • 

ell) The intorecision of the excludable oeriods under 
Section 3161 (h) -~ Unfortunately, because many of the 
exclusions in the Act, are so vague. no one kno\'/s fo ... sure ~;hen 
the 'time limits have expired. Thi.s· has caused and 1,1111 
continue to cause a great cleal of ~lIl.sted time Uti(!;atins 
the precise meaning or the exclusions: To take just one 
example, Section 316l(h)(1)(E) provides,~hat the peri?d 

.01' "dEllay resulting f'rom.hearin(!;s on pretrial motions" 
shOUld' be excluded in cornput:!.ng the time limits under thl! 
Act. But Just: I'Ihat does this clause mean? Is the perio,\ 
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of time from the filing of the pretr£al motions until the 
court decides them excludable? Is only the one or two days 
the hearing is held on the motions to be excluded? Or maybe 
none of the time consUmed by the pretrial tnotions is . 
e~cludable unless thel'e is a shol·/ing·'that it actually delayed 
the trial date. Of course, no one really 1-'.nOI1S the ansl'/er. 
It ~Iill take years and countless I'/asted hours of court and 
lltigants I ti:n~ to settle 'the meaning ot the exclusions. 
!L'his is 'especially untortunate l:lecause,instead ot tryinl5 
criminal cases, a great deal ot time is gOing to be spent 
on litigating j'/hether the case I'las tried '~ithin some 
arbitrary time limit. Nany ot the other exclusions are 
equally as impreCise as Section 3161(h) (1) (E). The anSl'ler 
to this partiCUlar problem is rathe~ simple: Congress should 

,amend the exclUsions so that their application is clear. 

(5) Multi-defendant cases ~ The Act has caused some 
'courts to 5ever,detend2..~Cs 1n multi-detendant cases so that 
the detendant "/hose cas e is moving slo"lly does not hold UP' 
the trial ot his co~defendants. Section 3161(h)(7) allows' 
"A J;'easonable period ot delay when the defendant is joined 
tor trial "lith a codefendant as to Whom the time for trial 
has not run." Juda;es taced ,1'Iith the pressure of the time 
limits and the general uncertainty of the exclusions, hOI'lever, 
have granted severances to avoid speedy trial problems, not­
~Ii thstanding this eXclusion. For example, severances ha're 
been granted I'/here one defendant had ilume:'ous pretrial motions 
pending; 'severance has been granted "Ihere one defendant umie!"­
~Ient a mental exar..ination; seve!'ance- has been g!'anted I'lhere 
an intel:'locutory appeal ~Ias taken front a suppression !:lotion 
aftecting only one detendant. !L'hus, the Act, rather thal1 
speeding up the process in all respects, ,has caused mere cases 
and more trials I'lith greater inconvenienc'e to the I'litnesses 
and cost to the taxpaying public, in addition to cons~ing 
needlessly coU!'t and attorney resources. 

, (6) The 90 day interim time limi'!: for in-custOdy 
detendants -..: The issue I'lhetnel' the exclUSions 01' Sec'Cion 
3lbl(h) apply to the 90 day 1nter~~ time limits for in-custOdy 
detendants has caused a substantial amount ot discussion and 
litigation. The l1int11 Circllit in United States v. Tirasso. 
532 F.2d 1298 (9th C1:'. 1976) stated that the exclusions do 
not apply to the inter~~ time limits tor detained detendants. 
HOI'leve!', the District of Colu:nbia Cucuit ruled the othel:' \'Iay 
in United States v. CaSley. 5~8F.2d 10~3 (D.C. Cir. 1 0 76). 
In April of 1975, the uaicial Conference of the United States 
recommended that Congress amend the Act .to make clear that 
the exclusions of Section 316l(h) apply to the interim ti~e 
limits of Section 3164. Such an amendment is obviously 
needed and is supported by the United States AttorneJs • 

. , 
.-

(7) The 60 dav limit for retrials follo~linc: aooeals 
and collateral attacks Sev~ral United States Attorney: 
compla;l.ned abou'C the 60 day time limit to retry c~ses af;:er 
a r'lve)~sal on appeal ~r collatE\yal attac~. Often .. ~es, .. ~e, 
ase is several yeal:'S old by t~e time it returns .1'0_ retrial. 
~o be able to resurrect the cas","" in 60 days I~ould be the 
exception and not" the rule. More otten ~han not, the origin:l 
trial attorney has .left, go.v:ernmell,t servica 2..'1d the case agen .. 
or investigator has been transferred to another jurisdiction. 
'Thus, a new attorney and agent must be assig~ed to the case 
and they need time to learn the tacts, find ·!';he llitn/,\sses 
and evidence Il.'ld reconstruct the case. l~hile it is true 
that the Act'provide~ that the court may extend the tL~e for 
retrials up to 180 days under Section 316l(e), it makes little 
sense to have a time limit that in most cases ~Iill have to be 
extended. !L'herefore, we ~lould re.collUllend that the time limit 
be expanded to 120 days follo'~ing reversal on appeal or 
collateral attack "lith the proviso that the court can extend 
the time ,~t another 60 days. . •. 

In addition't~ the above specific problem areas) a 
number o·t United States Attorneys made gene::'al co:: .. ments con­
cerriing th.e effects of the Speedy Trial Act. FoU!' main poJ.nts 
,~ere made: 

(A) !L'he civil docket~are sutfering and delays 
in reaching imoortant civil cases are increaSing. 
Indeed, some courts are unable to try any ciyil 
cases at all.· 

(B) It is unfair to the pUblic' to give: 
criminal defendant a ~Iindfall of an absolu .. e 
dismissal simply because an arbitral:'Y ~ime 
limit has not been met, especially I'Ihere the~e 
has been no actual prejudice to the detendan .. 
and the prosecutor is not at fault for the delay. 
Dismissal 11ith prejUdice should be lle!'mitted onl:l 
'~here the defendant is prejudiced or there is a 
gross violation of the time limits I~hich is the 
tault of the prvsecuti?n. 

(C) The time limits of the Act are unrealistic 
and s ~"llply . too short; the time limi ts Shoul~, b~ 
expanded to a 60-30-90 daJ scheme, or to a._at 
180' days from arrest to trial. ,.In addition, the 
Court should have the authority to gran~ contin­
uances tor "good cause" and the parties shOUld 
be able to stipulate to a ~laiver. c:f the Act. 

" 

.. 

, 

\ 

F .... 
;: 

/: 



IJ 

'.1, 

. ' 

<,0 

Q 

.. 

588 

(D) Unless the necessary resources are 
allocated to the United States Attorney's Offices 
and the federal investigatory 'agencies and nn 
adeqUate number of judges are provided,it tl1l1 
be unlikely that the Speedy Trial Act 11i11 be 
complied \1ith in a number of jurisdictions, and 
as a result a number of criminal defendants, 
most of I'/hom woul.d have been convicted, \1illbe 
set free" 

I hope these ,comments of the United States Attorneys 
trill be useful. I recognize that these commritli:ts are not 
supported by statistics. The reason is that the problems 
discussed are not actually susceptible of proof by statistics' 
there are too many vartables to make them meaningful. Instead 
I have tried to present you \'lith the informed Viel1s of those Who 
have the experience of operating under the Speedy Trial Act on 
e. day to da.f basis. The problemS'tre have l!lncountered are very 
real' and \'/:Ul substantially increase @,S the ultimate time 
limits and sanctions become applicable unless the Speedy Trial 
Act is amended as sugges'ted. , ' , 

. ~ The co~~ents in this letter'ar~, of course, only the 
vie\'/s of United States Attorneys and do not necessarily 
represent official policy of'the Department of Justice If 
this office or the Attorney General's A~visory Co~~tt~e of 
United States Attornejs can be of further assistance to you 
and l"our' con:.~i ttee, please call upon us. 

EJS:o\'rt 

-', 

,.~ 

Sincerely, . 
,U,f,~J-

EARL J. SILBERT 
,United States Attorney 

, . 
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OIAJ SURVEY METHOD 

The OIAJ survey covered approximately 50 cases in each of 

the nine sample federal dis'tr'ict courts. The districts (here­

inafter the sample districts) were selected because taken 

together they were representative of all districts with regard 

to such characteristics of Assistant United States Attorneys 

(AUSA's), geographical location, and degree of compliance with 

the time limits of the Act. 11 This was done to assure that 

the results, although based on these nine districts ~ would be 

generalizable to the aggr.egate of all districts • 

In each of these sample districts, a list of all cases 

filed and terminated ,in the l5-month period between January 1, 

1977 and March, 1978 was obtained from the AOUSC. Cases re­

corded by the AOUSC as not in compliance with the 1979 time 

1/ The number of AUSA's was used to categorize the size of 
United States Attorney's offices. "Small" offices werl~ defined 
as having 15 or fewer AUSA' s: "medium" offices as having more 
than 16 but fewer than 50 AUSA's and "large" offices as having 
more than 50. Geographic location was arranged into four areas: 
Northeast, Mid-Altantic and Southeast: Midwest: and Far west. 
Finally, district compliance was estimated from records 
gathered by the AOUSC for the court year 1977. Districts clustered 
into three general categories of compliance: "high compliance" 
districts in which the percentage of overall compliance falls 
above 70% of all criminal cases; "medium compliance" districts 
~n wh~ch the percentage of overall compliance falls below 70~ 
but above 50% of a,ll criminal cases: and "low compl,iance" 
districts in wh~ch the percentage of overall net compliance falls 
below 50% of all criminal cases. 

2/ The nine districts selected by this sampling procedure were 
Maryland, Western New York, Western North Carolina, Northern 
Illinois, Eastern Michigan, New Jersey, Oregon, Central 
California, and Massachusetts. 
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limits of the Act, for any interval, comprise the population of 

cases for this part of the sU:t\;ey. These cases were sampled to 

select at least fifty cases from'each district which were re­

presentative of all such cases in the district. For each case 

the U.S. Attorney case files and court docket were reviewed in 

detail. Information on the characteristics of 460 cases was 

obtained from these files using a pre coded form (Appendix F). 

Data were gathered on the offenses the defendants were alleged 

to have committed; the time inte~vals between arrest, indictment, 

arraignment and final disposition1 the number and types of motions 

filed by prosecutors and defense attorneys1 the number and types 

of motions granted by the court1 and finally, any other observed 

sources of excludable and non-excludable processing time that 

were substantiated with dated documents in the United States 

Attorney's fi~es or the court dockets. 

Given the degree to which a more exhaustive analysis was 

precluded by such limitations as lack of systematic and 

accurate recordkeeping in the districts visited and time and 

budgetary constraints on the project, the description of the 

sources and types of delays that occur in these districts must 

be regarded as tentative. 

Finally, interviews were conducted in the sample districts 

with federal jUdges, attorneys, clerks of the court and other 

administrative personnel, and members of the private bar who 

practiced in the federal court. Although not guided by a 
structured interview agenda, the discussions focused on the 

concerns noted in Section IB of the report. 
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OIAJ SaRVEY DATA FORMS 

SPEEDY TRIlIL DATA CODIllG FORM 

1. District. 

2. Docket Number. 

J. Defendant Number: 

4. Date of Birth. 

5. Number of Prior convictions. 

6 • Referring Agency. 

7. Number of Codefgndants. 

. B. Release: P. R. (1) Cashbond (2) 
Detained (3) Other (4) 

9. Number of Days Detained: 

10. Original Charges. 

a. Offense Code. 

Number of Counts: 

b. Offense Code. 

Number of Charges: 

c. Offense Code: 

Number of counts: 

d. Offense Code: 

Number of Counts, 

/ 

\ 

IDI--r-rrr:_:""iJ"l -

ClIRD t-...,(fj~i"tl--

(5-6) 

(7-U) 

(14-15) 

(16 ) 

(23-24 ) 

(29) 

In-lS) 

(39-41) 

(42-44) 

(48-50) 

(51-1;;) 
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11. Charges at Conviction, 

a. Offense Code: 

(57-59) 
Number of Counts: 

(60-62) 
b. Offense Code: 

(63-65) 
Number of Counts: 

c. Offense Code, 

(69-71) 
Number of Counts: 

(72-H) 
d. Offense Code, 

(75-77) 
Number of Count's, 

I 
1 
1 

J 
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IDI_T'( 1'"'_""31'") --

CARD~_---,;--__ 

11. Critical Oates' (Code as "999999" if unknown) 

Arrest (leave blank if no art'est), 

Indictment or Information: 

Indictment (1) Information (2) Unknown (9) 

Arraignment: 

Superceding Indictment or Information, 

Indictment (1) Information (2) Unknown (9) 

First Plea: 

Type G:(l) NG(2) 

Final Plea, 

Type 'G(l) NG(2) 

Beginning of Trial: 

12. Disposition Other Than conviction, 

Dismissed. (1) Acquitted (2) 

(5-10) 

(17) 

(le-23) 

(24-29) 

130) 

(31-36) 

(jll 

(38-43) 

(si) 

··~~-__ - __ ,J~~~,~~rJ~~~~~_ •. 
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13. Government Motions: 

... 

b. 

c. 

Type (Code Responses) 

Granted 

Type. 

Granted: 

Type, 

Granted, 

yell N(2) 

. 
" 
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01((9) 

IO'~(l~_~j_) _ 

CARO'_~t :::..) __ 

(4) 

(8-9) 

(10) 

-cn::T2j 

(lJ) 

" 

14. 

,- ," ., 

" 

/ 

, 

" 

Defense Motions: 

a. Type (Code Response) 
(26-27) 

Granted yell N(2) DK(9) 28 

b. Type: \~!l-lo) 

Granted: 3I 

c. Type: (~~-n) 

Granted: l4 

d. Type, 

Granted. 

(lS-J6) 

I l' 
e. Type: 

Granted. 

f. Type: 

(~~-~9) 

1\ 40 
I 

(41-42) ~ 
I 

Granted, ! --n---
~ 

q. Type: 

Granted: 
I! \44-4~) 

46 

11 
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PHASE I DELIIY 

REIISON. (Code "999" IF LENGTH UNKNOWN) 

Prosecution Deferred: 

Type: 

unavailability of DRrense Attorney: 

Awaiting Investigative Report/Agency. 

Prosecution Under Consideration, 

Unavailability of Prosecutor, 

Fugitive, 

Other Custody. 

Plea Negotiations. 

Other, 

Physical/Mental Examination: 

NARA Examination, 

State or Federal Trials on Other Charges: 

Interlocutory IIppeals, 

Hearings on Pre-trial Motions. 

Transfers from Other Districts: 

... Hotion Undor 'p,dvisement: 

.. 
Probation/Par.ol~ navocation Hearing: 

., , 
.-

," 

10 '-("1--""3 )'-­

CIIRD'_-.-:( ~:-.) __ 

(5-7) 

(s) 

(9-Il) 

m-lJ) 

(l4-1G) 

(17-19) 

(20-22) 

(23-25} 

(26-2H) 

<32-54) 

(35-37) 

(36-40) 

( U-4J) 

(44-46) 

(47-49) 

(50-52) 

- (53-55) 

. .' 

" . 
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Deportation Hearing,' 

Extradi tion, 

Prosecution Deferred (Mutual), 

Type, 

Unavailability of Defendant1~itness. 

Period of Mental/Physical Incompetence: 

Period of NARA Commitment. 

Superceding Indictment, 

58-721 0 - 80 - 39 

,0 

.. ' / 

(56-56) 

(59-61) 

(65) 

(66-56) 

(69-71) 

tn-74) 
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Awaiting Trial of Codefendant' 

Ends of Justice, 

Grand Jury Time Extansion 30 Days, 

Tima Up to NJ.thdraw Guilty Plea: 

Total Days DatWaen Arrest and Indictment, 

PUASE II OEtA'l 

Prosecution OeferrQd, 

Type: 

Unavailability of Oafense Attorney, 

Awaiting Investigative RQport/Agency, 

ProsQcution UndQr consideration: 

una~ailahllity of prosecutor: 

FugHive, 

,Other Custody: 

Plea Neg~tiations: 

Other, 

. , 

1 

IO, 
(1-31 

CAROl 

(5-7) 

(8-101 

(11-13) 

(14-11) 

-~,---

(18-201 

(2!) 

(22-24) 

(25-27) 

(.~-JOI 

(31-33) 

(34-36) 

""'IJ7-m 

(40-421 

(13-45) 

" 

.' 

I 

• 
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Phyoical/Nental Examination 

NARA Examination, 

StatQ or Federal Trials on Other Charges, 

Interlocutory APpaa,is, 

HQarings on Pre-trial Notiona: 

Transfers from Other Districts: 

Motion Under Advisement: 

Probation/Parole Revocation Hearing: 

Deportation Ilearing: 

Extradition: 

Pro.e~ution Deferred (Mutual), 

Type, 

" 

(5S-GO) 

(61-63) 

(67-69) 

( 10-7a) 

(1G-78j 

, ,\ 
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ID'-(~i-_~3)-

ClIRDI 7 
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£: 
PIIl\SE II DELl\Y (Continued) 

unavailability of Defendant/Witness. 

H 

! 
(5-1) 

Period of' Mental/Physical Incompetence. 
(8-10) 

Period of NARA Commitment. 
(11-13) 

Superceding Indictment. 
(14-16) 

Awaiting Trial of Codefendant. 
(17-19) 

Ends of Justice: 
(20-22) 

Grand Jury Time Extension 30 Days: 
(23-25) 

Titre up to ~1ithdraw Guilty Plea. 
126-26) 

" Total Days Between Indictment and Arraignment. 
(29-32) 

• (J 

" 

o 

j i . 
'" .. ' 
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PHIISE II!! DELA\' ---,----

Awaitl.ng Department's InstrUctions. 

Prosecution Deferred/Reason. 

Typo. 

Unavailability of Defense Att,orney. 

l\waiting Investigative R~port/Agoncy. 

presecution Under Consideration: 

Unavailability of prosecutor: 

Fugitive: 

Other Custody. 

Plea Negotiations. 

OthoJ:" 

Physical/Mental Ilxamination. 

NARA Examinati~n: 

State or Federal Trials on Other Chargos. 

Interlocutory Appeuls: 

Hanring. on pre-t~iQl Motions: 

o 
o 

/ 

(36-38) 

(39) 

(43-45) 

(46-48) 

(52-54) 

(55-51) 

(58-60) 

(64-66) 

(67-69) 

(70-72) 

(13-15) 
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PI!ASE III (Continued) 

Transfers from Other Districts: 

Motion Under Advisement. 

Probation/Parole Revocation I!earing. 

Deportation I!earing. 

ElCtradi tion. 

Prosecution Deferred (Mutual). 

Type. 

Unavailability of Defendant~~itness. 

Period of Hental/Physical Incompetence. 

Period of NARA Commitment: 

Superceding Indictment. 

Awaiting Trial of Codefendant: 

Grand Jury Time Extension 30 Days. 

Time Up To IUthdraw Guilty Plea, 

Total Days Between Arraignment and Final 
Dispo~ition or Trial, 

IDt ___ _ 

CARD'_-:i-__ 

(5-7) 

(8-10) 

(11-13) 

(14-16) 

(17-19) 

(20-22) 

(23) 

(30-32) 

(33-35) 

( 36-38) 

(39-41) 

(j 
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OFFENSE CODES 

Violent Personal Offenses 

011 Homicide 

. 012 Rape (forcible): (Code other sex offenses as miscellaneous) 

013 Robbery 

014 Aggravated Assault (with weapon or serious injury): 
(Code simple assault as miscellaneous) 

Burglary, Larceny, and Stolen Property 

022 Hail theft or possession of stolen mail postal employee 
029 Hail theft or possession of stolen mail 

023 Theft of government property 

024 Theft from interstate shipment (TFIS) 

other 

025 Transportation 0:: posses'Sion of stolen motor vehicle 
(Dysr ,tot) 

026 Interstate t::ansport or possession of other stolen 
property (ITS?): Except securities -_ See 051 

027 All other theft, transport, or possession of stolen prope::ty 

028 Bank Robbery 

Drug-l:elated Offenses 

031 Possession of any controlled substance 

032 Sale, distribution, or possession with intent to sell 
or distribute marijuana or hashish 

033 llanUfacture of marijua!",a or hashi!:lh 

034 Importation of marijuana 0:: hashj!;h 

03G Sale, distl:ibution, or possession l'lith i:ltent to s,;:ll or 
distribute other drugs 
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037 Manufacture of other drugs 

038 Importation of other drugs 

Fraud and Embezzlement 

041 Hail fraud 

042 Income tax fraud 

043 False statements (e.g., giving false statements in bank 
or job application or welfare application) 

044 Embezzlement 

045 Miscellaneous fraud 

Forgery and Counterfeiting 

051 Transportation of forged securities 

052 Co~~terfeiting 

053 ?ther forgery (e.g., forgery O.S. treasury check) 

054 Forgery and stolen mail 

Weapons, Firearms and Explosives 

061 Illegal possession or transfer of or dealing in, with no 
reference to use of I'leapon in other offense 

062 Illegal possession or tr.ansfer of or dealing in, ~ 
reference to use of weapon in oti1er offense 

Escape 

071 Failure to appear/bond jumping/ other escape 

072 Unla~lful flight to avoid prosecution (OFI'.!') 
(lIon-\,iolent state offense) 

073 Onla~lfu1. flight to avoid p:::osecution (OFl,P) 
(violent state offense) 

. 
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Extortion, Racketeering, and Threats (includes white slave traffic) 

Bribery 

perjury 

Selective service 

Miscellaneous Offenses 

121 Postal Offenses (except mail theft and mail fraud) 

122 Liquor' la~rs (IRS) 

123 Gambling and lottery offenses 

124 Immigration offenses 

125 All other 

126 Civil rights 

127 Simple Assault 

128 Bootleg tapes (copyright) 

129 Custody kidnapping 
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OIAJ OVERALL COMPLIANCE ESTIMATION METHOD 

The distribution of delays observed in the OIAJ sample 

data, together with the national statistics reported by the 

AOUSC, was employed ·to estimate the overall level of compliance 

with the Act. The relative proportions of delay occurring at 

each interval were established initially from the sample data 

and then used to estimate relative incide,nce of delay in the 

national figures, taking into account the fact ,that some cases 

experienced delay at more than one point in processing., 

Unless delay occurring during more than one interval in a case 

is accounted for, levels of non-compliance at anyone interval 

will appear to be higher than 'they are in fact, and a biased 

estimate of overall compliance will result. 

The relative proportions of cases observed ~n the OIAJ 

sample data. by interval and type of delay are as follows: 

Type of Delay 

Interval 1 only 

In terval 2 only 

Interval 3 only 

Interval 1 and 2 

Interval 2 and 3 

Interval 1 and 3 

Interval 1, 2, and 3 

""" .... 

Ii 
,.-

. , 

Percentage 

15 

16 

36 

6 

17 

4 

6 

100 

() 

'. " 

I ~ 
t. . 
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The levels of non-compliance, at anY'intervalmay be 
(' 

described in terms of the types 'of delay that occur during 

the intervaL 'The incidence of',delay at Interval 1, for 

example, is composed of: (a) cases thac experience delay only 

at this stage; (b) cases thaf experience delay at this stage 

and in Interval II; (c) cases that experience delay at this stage 

and in Interval III; and ,(d) cases that experience delay across 

all three stages or inte.rvals. 'In the OIAJ sample of cases, 

these specific types of! delay represent 31 percent of all cases. 

The total number,' of cases reported by the AOUSC as 

falling out of compHance during Interval 1 was 1,604. Using 

the OIAJ figures ori the discribution of delays as representative 

of all delays tha,t occur, it appears t.'1at the AOUSC figure 

represents 31 p,=rcent of all" cases experiencing delay -­

accounting for overlapping delays in cases -- can be estimated 

from the average of these figures at 5,174. This figure 

represents 17 percent of all criminal cases terminated in" 

the federal courts t:o which the prOVisions of the Act apply. 

Consequently, overall compliance is estimated at: 83 percent 

of all feder:al criminal caSes for the most recent court Year. 
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ANALYSIS OF VALIDITY OF Aouse DATA 

One aspect of the OIAJ study ccnsisted of attempting to 

det:rmine the accuracy of AOUSe data with respect to the 

reported frequency of delay during each interval and to assess 

whether those data provide a reasonably accurate description 

of current complian~e with the Speedy Trial Act. 
o 

Relative frequency of delay shown by the Aouse data for 

each interval was compared with relative frequency of delay 

shown by the OIAJ data for the same interval. Because all 

cases examined b~' OIAJ encountered delay at some stage of the 

process, we would expect that a higher proportion of these 
; 

cases than of the AOtTSe cases woule; have experienced delays at 

each stage of processing. This is what the comparison found. 

Arrest to Indictment 

The Aouse reports that, for the period between July 1, 

1977, and June 30, 1978, 18.5 percent of all criminal cases 

in the nine sample districts experienced delays in the period 

between arrest and indictment. !I In low compliance districts, 

36.5 percent experienced delays during the period; among medilIDl 

compliance districts, 15.5 percent experienced delays; and among 

high compliance districts, 3.4 percent experienced delays. ~ 

Among the samFle of cases in the OIAJ survey, 43 per.cent 

experienced delays between arrest and indictment. 

~rd Report, p. 0 1 

~ Third Report, pp. 01-018 
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is significantly greater than that observed by the Aoase 

and thus is expected. Of the cases sampled in "low" 

compliance districts, 46 percent experienced delays at this 

interval of processing. 

Among "medium" and "high" compliance districts, the 

proportions of sample cases that experienced delays in this 

interval were, respectively, 39.7 and 20 percent. These 

levels are significantly, larger than those reported by the 

courts. Thus, the expected disparities between the levels 

of delay encountered by all criminal cases and those in the 

OIAJ survey are observed • 

Indictment to Arraignment 

The AOUSe data indicate that appriximately 10.9 percent of 

all cases term.i,nated during the COla-t, year 1977 required more 

than ten days between indictment and arraigment. Y In "lew" 

compliance districts, lS percent el(perienced delays during this 

interval in "medium" compliance districts, 11.4 percent 

experienced such delays; and in "high" compliance districts, 

3.4 percent experienced such delays. 

Among all cases in the study sample, 36.3 percent required 

more than ten days between indictment ana arraignment. In 

"low" compliance districts, 43 percent of those sampled experienced 

~hird Report, El 

iI Third Report, El-E18 
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delays at this stage; in "medium" compliance districts, 42 

percent experienced delays. Finally, 24 percent of the 

defendants in "high" I:ompliance districts encountered delays 

during this inte-rval. Again, these are significantly greater 

than those obse~:ved by' the AOOSC. 

Arraignment to Trial or Disposition 

The AOUSC data indicate that 25.2 percent of all criminal 

cases experienced dela~'s between arraignment and,"trial or 

disposit.:.,on. Y Delays were most frequent in "low" compliance 

districts -- 43.1 percent of criminal cases required more 

than sixty days to process. r.n "medium" compliance districts, 

22.9 percent encountered delays. Finally, delays oqcurred in 

9.6 percent of all cases prosecuted in "high" compliance 

districts. V 
The incidence and levels of delay encountered in cases, 

sampled by OIAJ in these districts are much higher than those 

observed for all criminal defendants as reported by the AOOSC. 

Approximately 51 percent cf the sampled caEe cver all nine 

districts required more than sixty days to reach trial or 

disposition. Among "low" compliance districts, ,over 63 percent 

required more than sixty days; in medium" compliance districts, 

almost 46 percen'i: required this, much tirr,.'; and, in "high" compliance 

5 / Third Report, F2 

V Third Report, F2-F18 
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districts, just 44 percent required over sixty days. 

In sum, the data sampled by OIAJ on "individual cases 

in the nine districts generally supports the levels and 

incidence of delay reported by the AOOSC. The sampled 

cases disproportionately experienced longer processing time 

and higher levels of delays than the general population 

of criminal cases. This suggests that the data reported 

by the AOOSC provides a ~easonably valid description of 

compliance with the Ant. 
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STATISTICAL TABLES 

Table );-1 

Total Delays in Processing 

Frequency of 
Delays 

124 

3$ 

34 

22 

219 

_%-

56" 

17 

15 

12 

100 

*Includes all cases in which delays are negative; that is, 
less time was required to process these defendants than 
the Speedy Trial Act requires. 
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Table I-2 

DeJ.ays in Prooessingl ' Arrest' to' 
to IndIctment 

Length of Frequency of 
Dela:ls in Days Dela:£s 

0* 14,7 

1-10 12 

11-30 34 

31+ 64 

m-

! 
51-

;3 

13 

25 

ToO 

* Includes all cases in which delays are negative; that is 
less time was required to prooess these defendants than 
the Speedy Trial Act requires. 
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Table I-3 

Delays in Processing: Indictment 
to Arraignment 

Frequency of 
Delays __ % __ 

278 64 

78 18 

43 10 

35 8 

434 IOO 

*Includes all cases in which ,delays are negative; that is, 
less time was requirad to process these defendants than 
the Speedy Trial Act requir~A. 
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Table I-4 

Delays in Processing: . 
Arraignment to Final Disposition 

Length of 
Frequency of 'Delays in Days 
Dela~~ ...L 0* 203 ',,-

51 
1-10 

40 -'I' 
10 

11-30 
45 11 

31+ 
118 28 
m r1lO 

*Includes all cases in Which delays are negative; that is, 
less time was required to process these defgndants than 
the SpeRdy Trial Act requires. 
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TABLE I-5 

Median Del~y Ranked by Offense 11 

Median Delay 
Offense Type in Days 

Drug Related (Sale & Distribution) 40.0 

Forgerf & counterfeiting Offenses 10.0 

Weapons & Firearms Offenses 1.5 

Fraud & Embezzlement Offenses 0.0 

Other Offenses (Postal, Gambling, 
Civil Rights) 0.0 

Burglary, Larceny & Stolen Property 0.0 

Violent Persona.e'Offenses .0.0 

Escape (Unlawful Flight to Avoid 
Prosecution) 0.0 

~ 

1 

2 

3 

4 

4 

4 

4 

4 

ill 
(45) 

(47) 

(46) 

(59) 

(38) 

(79) 

(21) 

(2) 

Rankings are made on dis aggregated lengths of delay for offenses 
resulting in conviction. 
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Table I-6 

Delay by Cas6'J)isposi Hon 11 

Plead Convicted Charges 
~quitted 

Length of 
Guilty at trial Dismissed gelays in Da~s 

0* 155 1 20 7 
(55) (33) (54) (44) 

1-30 46 2 8 2 
(16) (67) (22) (12) 

4 5 53 0 
(11) (31) 

31-90 
(19) (0) 

5 2 28 0 
(13) (12) 

90+ 
(10) (0) 

282 3 37 16 
(100) (100) (100) (99) 

t the percentage of defendants 11 The numbers in parentheses ro~p~:~:ny by disposition type. observed in the categories 

l.'n whl.'ch. delays are negative I that is', less *Includes all cases th the Speedy 
time was required to process these defendants an 
Trial Act requires. 
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Table 1-9 

Delay by Total Motions Granted !I 

0 

163 
(55) 

48 
(16) 

56 
(19) 

31 
(10) 

298 
(100) 

Motions Granted 

1 

34 
(60) 

11 
(J.9) 

10 
(17) 

2 
(4) 

57 
(100) 

2+ 

15 
(47) 

5 
(15) 

6 
(19) 

6 
(19) 

32 
(100) 

!I Numbers in parentheses r.spresent the percentage defendants 
in the categories of motions granted by length of delay. 

*Includes, all cases in whi,ch. delays are negaUve; that is, 
less time, was required to process these defendants than 
the Speedy Trial Act requires. 
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Table I-10 

Delay By Types of Motions Granted !I 

l-btions 

length of Dismiss Part Suppress :R9duct:icn Bill of Request 
Evidence of Ball Particulars Continuance Del~ in Oa:£s of Indictlrent 

0* 6 0 8 4 19 
(41) (0) (89) (57) (53) 

1-30 2 1 0 0 7 
(13) (33) (0) (0) (19) 

31-90 5 1 1 0 ,6 
(33) (33) (11) ((I) (17) 

90+ 2 1 0 3 4 
(13) (33) (0) (43) (11) 

.... -'-
15 3 9 7 
(100) (100) (100) (100) 

Y The entries in this table represent the nU1ber of defendants in whose 
case the It'Otion in question was granted. tiiumbers in parentheses re­
present the J?&=t:age of defen:laJ1ts in the categories. of It'Otions 
grapted by. length. of delay. 

*Ihcludes. all cases in whicl\ delays are negative; that is, less time 
WliS ~ to process these defendants than the Speedy Trial Act 
l;'f.!qUl.res • 

36 
(100) 
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Table 1-11 

The Observed Incidence of Excludable Sources of 
Processing ~ f7 

~ 

Physical or Mental Examination 
(includes NARA Examination) 

State or Federal Trials on Other Charges 

Hearings on Pretrial Motions 

Transfers from Other Districts 

Motions Under Advisement 

Prosecution Deferred by Mutual Agreement 

Unavailability of the Defendant or a 
Witness 

Period of Mental or Physical 
Incompetence 

Awaiting Trial of Codefendants 

Interlocutory Appeals 

Continuance Granted in "Ends of Justice" . 

Others (Superseding Indictments, Extension 
of,Grand Jury time, Time up to Withdraw 
GU11ty Plea and other Miscellaneous 
Proceedings) 

N = 

Frequency 

20 

19 

54 

32 

65 

12 

52 

6 

13 

2 

14 

6 

295 

_%-

7 

7 

18 

11 

22 

4 

18 

2 

4 

1 

5 

2 

100 

~~1m'~. table reports the observed evidence of sources of processing 
excluded under the provisions of the Act. 
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Table I-12 

Excludable Sources of processin'l Time Ranked by 
Med1an Estimated Length of Processing Time 

~ 

State or Federal Trials on Other Charges 

Period of Mental or Physical Incompetence 

Physical or Mental Examination 
(includes NARA Examination) 

Interlocutory Appeals 

Awaiting Trial of Co-defendant 

Prosecution Deferred by Mutual. Agreement 

Continuances Granted in the "Ends of Justice" 

Motions Under Advisement 

Unavailability of Defendant or a Witness 

Transfers From Other Districts 

Others (Superceding Indictments, Extension 
of Grand Jury Time, Time up to Withdraw 
Guilty plea and Other Miscellaneous 
Proceedings) 

Hearillgs on Pre-Trial Motions 

62 .• O. 

49.0 

45.0 

45.0 

35.0 

32.5 

31.0 

25.0 

19.5 

14.0 

10.0 

2.0 

'. 

, . 

~ 

18 

6 

10 

2 

13 

11 

14 

64 

43 

n 

6 

54 
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Table :J:-13 

The Observed Incidence of,Sources of Delay 11 

~ FreSluenc:L ! 
Plea'Offers Under Consideration 46 23 
Awaiting Investigative Reports from Agencies 33 17 
Unavailability of Defense Attorneys 30 15 
Prosecution Under Consideration 15 8 
Unavailability of Prosecutor 9 6 
Others (Defendant cooperating in ongoing 

investigations, end of court term, 
court unable to schedule case, etc.) 61 31 

194 100 

11 This table reports observed incidences of sources of delay not 
excluded under provisions of the Speedy Trial Act. 
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Table I-14 

Sources of Delay Ranked 
b:L Median Estimated Length of Dela:L 

Sources 

Prosecution Under Consideration 

Unavailability of Prosecutor 

AWai~ing Investigative Reports from Agencies 

Others (Defendant cooperating in ongoing 
inves~igations, end of cour~ term, 
court unable to schedule case, etc.) 

unavailability of Defense A~torney 

Plea Offers Under Consideration 

Median Delay 
in Da:Ls 

50.0 

30.0 

26.0 

25.0 

20.0 

16.0 

~ 

(10) 

(8) 

(25) 

(61) 

(30) 

(46) 

I d 
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Table ~-15 

Total Delays in Processing Defendants by District Compliance' 

Low Compliance Medium Compliance High Compliance Districts Districts Districts 
Length 
of 
Delay . in Frequency Frequency Frequency Q!y~ of Delay % of. Delay % of Delay % 
0* 26 34 41 53 58 75 
1-30 12 16 7 9 10 13 
31-90 22 30 15 20 6 8 
91+ ..J2 .2Q 14 18 3 _4 

75 100 77 100 
'f·\ 77 100 

* Inc:ludes all cases in which delays are negative; that is, less time was required to process 
the lie defendants than the Speedy Trial Act requires. 
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Table ):-16 

Dela Defendants b District Corn liance: Arrest 
to 

Low Compliance Medium Compliance High Compliance 
Districts Districts Districts 

Length 
of 
Delay 
in Frequency Frequency Frequency Days of Delay % - of Delay % £,f Delay % 

0* 46 54 33 39 68 80 
1-10 3 3 6 7 2 2 
11-30 11 13 18 21- 7 9 
31+ -E... 30 20 -.ll. 8 -1. 

87 100 85 100 85 100 

* Includes all cases in which delays are negativer that is, less time was required to process 
these defendants than the Speedy Trial Act requires. 
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Length 
of 
Delay 
in 
Days 

0* 

1-10 

11-30 

31+ 
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Table I-17 

Delays in Processing Defendants by District Compliance: 
Indictment t:o Arraignment 

LoW Compliance 
Districts 

Frequenoy 
of Delay , 

78 59 

33 24 

,~~4 1.0 

-.!9. _7 

135 100 

Medium Compliance 
Districts 

Freqliency 
'of Delay 

94 

35 

20 

12 

161 

58 

22 

12 

_7 

100 

/ 
~' 

I) 

High Compliance 
Districts 

Frequency 
of Delay 

103 

13 

9 

.n 
136 

76 

9 

7 

8 

100 

* lnclu~ing all cases in which ~elays are negative; that is, less time was required to process 
these defendant~ than the Spe6dy Trial Act requires. 
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Length 
of 
Delay 
in 0 

Days 

0* 

1-10 

10-30 

31+ 

Table I-18 

F nal Disposition 

Low compliance 
Districts' 

Frequency 
of Delay % 

50 38 

9 

9 

~ 

129 

7 

7 

48 

100 

Arraignment to 

Medtum Compliance 
Districts' 

Frequency 
of Delay 

90 

11 

20 

33 

144 

'% 

56 

9 

14 

'23 

100 

/ 

High Compliance 
Districts 

Frequency 
of Delay 

75 

17 

19 

19 

130 

58 

13 

14 

14 

100 

* Includes all cases in which delays are negative; that is, less time was requil;'ed to process 
these defendants than the Speedy Trial Act requires. 
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Table I-19 

The Observe~ Incidenc,e of Sources of Delay by biRtrict G(lmplianc~ 

Source 

Plea Offers Under Consideration 

Awaiting Investigative Reports 
from Agencies 

Unavailability of Defense 
AUlprneys ,. ", 

Prosecution under ,Consideration 

Unavailability of the Prosecutor 

Other (Defendant cooperating 
in ongoing investigations, 

, > 

end of court term, court unable 
to schedule case~ etc.) 

" 

'J , -

" 

'? 
e!. •• 

Low Compliance 
Districts 

Frequencx l 

11 

14 

6 

4 

1 

" . 

17 

9 

6. 

2 

44 

100 

• 0 

""" 

Medium Compliance 
, Districts 

FrequencY' 

20 

14 

19 

4 

4 

...!2. 
80 

17 

24 

5 

5 

24 

100 

..... 

High Compliance 
Districts 

Frequency _%_ 

1'5 40 

2 5 

5 12 

3 8 

3 8 

....!! .B.. 
40 100 

,0 
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~, 
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Table I-20 

Median Estimated Lengt _ _ h of Delay by Source and District Compliance 

Sources 

Plea Offers Under Consideration 

Awaitil~g Investigative Reports 
from Agencies ' 

'~, 

Unavailability of Defense Attorn~)ys 

Prosecution Under Conside~at:"-or. 

Unavailability of the Prosecutor 

Other (Defendant .cooperating in 
ongoing investigations, end, of 
court term, court scheduling 
probelm, etc.)' 

,w 

'0 0 

'0 

Low Compliance 
District 

Medl.an 
Delay 
in Daxs N 

15.0 

26.0 

10.0 

23.0 

.u 

14 

6 

29 

f1edium Compliance 
District 

Median 
Delay 
in Daxs N 

20.0 

31.0 

21.0 

21.0 

20 

14 

19 

9 

High Compliance 
District 

Medl.an 
Delay 
in Days N 

21.0 16 

'1r 

5.0 5 

25.0 .1 
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SECOND CIRCUI~ COURT OF APPEALS 
OPINION: IN THE MATTER OF SAM FORD 

UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCU!,T 

At a stated Term of the United States Court of 
Appeals for the Second Circuit, held at the United 
States Courthouse in the City of Nel~ York, on the 
30th day of Narch, one thousand nine hundred and 
seventy-eight. 

Present: 
Hon. Wilfred ~inberg, 
Hon. Walter R. ~i1sfield, 
Hon. James .r:.. O~kJIS, 

Circub\! Judges. 

In the matter of 
SAM FORD, 

Petitioner. 

ORDER 

78-3011 

. In ~ v. Gagliardi, 485 F.2d 1290 (2d Cir. 1973), 
thl.s court held, Judge Lumbard dissenting that it ~las 
wi thout pOlter, either by I~ay of appeal or' mandamus to 
set aside an order setting a trial date, no matter'how 
serious the alleged consequences for a defendant 
Although this is at least as strong a case for the 
grant of mandamus as was Stans, we adhere to its 
majority ruling. Here as-rn5tans, however, we express 
the.hope that the district judge will reconsider his 
~anl.al of the requested continuance until counsel of 
pe~itioner:s choice (Richard Kuh, Esq.) com"letes his 
prl.or comml.tment to the state c01!rj; for the trial of a 
double homicide case, a time which -- it was representcd 
to us on argument -- will occur in mid-l,1ay, 1978, only 
four weeks after the date set for trial below. 

~h7 22-cotlnt indi7tment in this not uncomplicated 
sectlrl. tl.es fra ud/ conspl.racy /perj ury case ~las filed on 
March 2, 1979, and follows upon fairly lengthy SEC and 
grand jury investigations. Counsel who had been retained 
prior to the indictment apoeared at the arraignment of 
petitioner on !-larch 9 and informed the court below of 
his ~ommitment to try the state· court homicide case com­
mencl.ng !-lar.ch ~O, and of the anticipated length of the 
state court. trl.a.l as five 11seks (since altered to six 
';leeks by the state .court judge). The district judge 
.lnfo1:'med counsel II;hat as chairman of "the committee 
io.'hich puts the 60-Day Rule into effect," that is the 
so-called "pilot group," he "~:ould like to [trv this 
~asc:~ in April" (Har. 9, 1970, Hearing, Tr. 6): that 
you 11 have to get out of this case," and that 

. , 
,.~ 
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The 60-Day Rule is flat. That's all there is to 
it ••• It will get you nowhere to argue against 
the 60-Day Rule. I didn't make it. I'm stuck 
with it and so are you and all of us .••• [Y]ou 
are here before a Judge I~ho is directed by the 
Circuit Court, 60 Days. 

& at 6-7. 

The 60-Day Rule· to which the court belol~ referred 
is t~e time limit of sixty days after arraignment 
established by 18 U.S.C. g 3l6l(c), the Speedy Trial 
Act, for ~l of defendants. The effective date under 
that Act of this requirement is July 1, 1979. Id. 
S 3'-63(c). Under the Interim Speedy Trial PlanCif 
the united States District Court for the Southern 
District of New York, the effective date of the GO-day 
rule is also July 1, 1979, Rule 5, and in the interiml 
pursuant to 18 U.S.C. § 3166, the plan contains a 
120-day requirement for arraignments such as the one 
at bar after July 1, 1977, but before July 1, 1978. 
Rule Sea) (3). Thus absent the "pilot group" and its 
experimentation, no speedy trial limit whatsoever 
would have been involved in fixing the trial dat~· for 
mid-~1ay. 

With at least the tacit approval of the Second 
Circuit Court's speedy trial committee (two of whose 
three members sit on this panel), a "pilot group" of 
judges in the Southern District, chaired by Judge 
Mac!-lahon (who are also serving as the pilot judges 
for the "Courtran II" or computerized case management 
information system) were asked to ., [institi.lte] the 
Act's time limits on an accelerated basis, so that I~e 
can identify problems and I~ork out solutions before the 
permanent time limits become effective." (Letter of 
Michael M. Hartin, Reporter, Speedy Trial Planning Group, 
Southern District of New York, Har. 15, 1976, to 
Second circuit Executive.) This pilot group has 
evidently been functioning Idth gl~\lat efficiency and 
eclat since this is the first case coming to our 
attention in which a genuine problem has been "identified." 

The problem is, of course, that imposition of tho 
Speedy Trial Act's time limits, whether uneer the 
statute itself, an interim plan or a pilot program, 
may unduly interfere with a criminal defendant's right 
to counsel of his ONn choosing under the Sixth Amendment. 

• We note that even under a 60-day time limit, trial 
could have been scheduled as of Hay 8. 
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Such a right is obviously subject to 'limitations 
of reasonableness, but we see none such involved 
here. Hete there is no question of counsel-juggling, 
cf. Rastelli v. Platt, 5~4 F.2d 1011 (2d Cir. 1976), 
or-counsel's fa~lure adequately to inform the trial 
court of his state court commitments, In re Sutter, 
543 F.2d 1030 (2d Cir. 1976), or even of an unduly 

.~~~~s~~~i~~~~;m:l~~~~~r~~re~~sK~~~! ~~~~t~~nt to 
petitioner's arraignment, and he promptly informed 
the district court of the commitment. No attempt 
has been made to delay for delay's sake; rather it 
was represented to us by ~~. Kuh, and we accept 
his representation, that he will be ready to commence 
trial at the conclusion of his hom~cide case and 
irrespective of other commitments. 

Under 18 U.S.C. § 3161(h) (8) (A), applicable 
also to the Interim Plan (Rule, LOCal) (and by 
implication to the Pilot Group's Experimental Plan), 
continuances may be granted (and the period of delay 
caused thereby accordingly excluded) where the judge 
expliCitly finds "that the ends of justice served, by 
taking such action outweigh the best interest of the 
public and the defendant in a speedy trial •••. " 
Under § 3161(h) (8) (E), the "factors, among others," 
for the judge to consider in making such a determina­
tion clearly do not prevent the judge's grant of a 
continuance here-.--In other words, in the present 
circumstances we see no reason to prevent the judge 
from granting a continuance to a set date in mid-ll,ay 
or, say, the first J.londay following completion of the 
state court trial in question, whichever date is 
earlier. And we see good reason to grant such a 
continuance as a matter of basic fairness or "in the 
interests of justice" and in view of the constitutional 
aspects of not doing so, see,Stans, supra, 485 F.2d at 
1292; Ungar V. Sarafite, 3715 ~57s-(I9~4); Chandler 
v. Frita~, 348 U.S. 3 (1954). The Speedy Trial Act 
is not an inflexible document. United. States v. Lustig, 
555 F.2d 73,7, 744-45 & n.6 (9th Cu. 19i7). It surely 
was enacteci ~rith the right to counsel of one's choice 
in mind, as well as the necessity, if that counsel is 
requi!'ed to resign, of a reasonably adequate time for 
preparaticr. by np.w counsel. Expedition, even unde!' 
the Speedy Trial Act, is a means to justice, not the end. 

Absent reconsideration belol", it ~'ill be open on 
appeal follo~ling trial, ~, sUj:lra, 485 F.2d at 1292, 
to urge the COilS ide rations here presented. 
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Petition for writ of mandamus denied. 

lsi l'lilfred Feinberg 

lsi l'lalter R. ~Iansfield 

lsi James L. Oakes 
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OIAJ MODEL OF DELAY 

Because the orgar.izational structure of districts in­

fluences general rates at which defendants·are processed, an 

important part of the project examined delays over all 94 

districts to identify how such delays are linked to the work of 

the courts and the United States Attorneys. 

Analysis of the work and structure of the courts and 

United States Attorneys for the period between July 1, 1976 and 

June 30, 1971, is based on a statistical model of delay that 

was developed to estimate: 

the linkages between aggregate delays in processing 
d7f endants and the systemic characteristics of 
dl.stricts; and 

the possible effects of changes in litigation practices 
?r in.p:osecutorial and judicial resources on delays 
l.n crJ.ml.nal cases and the level of civil backlogs in 
the courts. 

First, a model similar to that shown in Figure 1 (attached) 

was created to study the work of the court and the United States 

Attorneys. An alternative form of this model is presented 

Figure 2. In both diagrams, delays among all districts are 

equated to the productivity of the courts, United States Attorneys, 

and defense attorneys, as well as to the number of pending civil 

and criminal cases. 

Systematic data for all 94 districts on the work of defense 

attorneys (public defenders, priVate defense attorneys, and all 

others) are not available. As a result, the model used here 

(Figure 3) describes delay solely in terms of the work of the 

United Sta.tes Attorneys and the G'~urts. The intake policies 
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and work of the United states Attorneys included in the model 

on a district-by-district basis for court year 1977 are 

measured by the average number of AUSA's, the total number of 

'criminal case terminations per AUSA, the total number of court 

hours per AUSA, the volume of criminal matters filed with the 

United States Attorney, the volume of criminal and civil cases 

filed in the courts by the united States Attorneys, and the 

volume of pending criminal and civil cases in each united states 

Attorneys office. Measures of the work of the court for 1977 

included the total number of active judges and magistrates, the 

volume of civil and criminal cases filed, the number of criminal 

and civil cases terminated per judge (and magistrate), the total 

number of court trials conducted per judge, the number of criminal 

and civil cases pending from the previous year, and the pro­

secutor-judge ratio. Finally, one measure of delay is used --

the average percentage of cases falling out of compliance in 

1977 over the three phases of prosecution. Descriptive sta­

tistics on these variables are presented in Table K-l. 

The "effects" of each variable on delay are derived from 

the correlation~ among the variables reached by using a multi­

equation method for analyzing statistical correlations. This 

method, LISREL, is discussed in depth by Joreskog. !/ The 

statistical solution to the model is available from the authors 

upon request. 

1/ Joreskog, K. G., "A General Method for Estimating a Linear 
structural Equation System," In Goldberger, A. S. and Duncan, 
0.0. eds. Structura:l EqUation Models in the Social S'ciences, 
New York: Seminar Press, 1973, pp. 85-112. 
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FIGURE 1 

A 'GENERAr. 'STR!lC'lURAr. 'MCDilL 'OJ.l' 'AGGROOATE 
DEIJIYS • IN' CRIMINlIr. • CASES 
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FIGURE 2 

STRUCl'URALCGll'OOENTS OF DEU\Y IINO 
PROIlUC'rIVITY 'IN' CRIMIN.~ 'LITI'lGATlOO ' 

Aggregate 
Net DEiI ay In " 
Crlmlnal 
Cases 

Produetlv tty 
of Court.s,u.s. 
Attorneys and 
Defense Attorneys 

Aggregate L ltltgat Lon 
product,lvlty" Polleles of + 
of U.S. At.- U.S. Attorneys 
torneys 

Aggregate Cr lm loal and 
Produetlvtt.~ .. ClvU Casll + 
of Courts F U lngs 

Aggregate 
Produetlv tt 
of Defense 
Atrtorneys 

.. Crlm lnal Case 
FUlngs 

'A' i7' 
, '\ '> 

+ 

Total PenHng 
+ Tot.al Pendlng + Clvll Cas'ls 

Cr lm lnal Cases tn Court.s "and 
U.S. A ttot'ney 
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FIGURE 3 

A( ·:·~UCTURAL MODEL OF AGGREGATE DELAY IN 
-..,/' FEDERArlCiUMiNAL CASES 
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Figure 3 (continued) 

A STRUCTURAL MODEL OF AGGREGATE DELAY IN 
FEDERAL CRIMINAL CASES 

Average percentage of defendants out of compliance 
over all three time intervals (1977) 

Workload of United States Attorneys (1~77) 
Y2l Total criminal cases terminated per AUSA 

Y22 Total court hours per AUSA 

Workload of Federal Judges (1977) 

X3l Total cases terminated per Judge 

Y32 Total trials per Judge 

Ratio of criminal matters filed with U.S. Attorney to 
Criminal cases filed by U.S. Attorney (1977) 

Ratio of criminal cases filed to civil cases filed by U.S. Attorne1 (1977) 

Civil cases pending (U.S. Attorneys,1976) 

Criminal cases filed (U.S. Attorneys,1977) 

Average number of AUSAs (1977) 

Civil cases filed (U.S. Attorneys, 1977) 

Criminal cases pending (1977) 

Civil cases pending (Courts,1976) 
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Where: 

Figure 3 (continued) 

A STRUCTURAL MODEL OF AGGREGATE DELAY IN 
FEDERAL CRIMINAL CASES 

Cdrnina,l cases filed (Courts I 1977) 

Civil cases cOmmenced (Courts ,1977) 

Y14 Number of Judges and, Magistrates (Fu1l"time) 1977 

Ratio of AUSAs to Judges (1977) 
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TUble'~-l 

THE STRUCTURAL CHARACTERISTICS OF THE COURTS 
AND UNITED STATES A'r'rORNEYS: 1977 

variable 

Average Net Percentage of 
Defendants out of Compliance 

Criminli:l ,Cases Terminated per 
AUSA 

W~tal Court Hours per AUSA 

~dtal Cases Terminated Per Judge 

Total Trials Per Judge 

Ratio of criminal Matters \' .• aeived to 
Criminal Cases Filed (USA) 

Criminal Case~ Filed (USA) 

Civil Cases Filed (USA) 

Civil Cases Commenced (Courts) 

criminal Cases Pending (1976) 

Civil Cases pending (Courts:1976) 

criminal Cases Filed (Courts) 

Civil Cases Commenced (Courts) 

Average Number of AUSAs 

Total Number of Judges (includes 
Full-time Magistrates) 

Ratio of AUSHS to Judges 

Mean 
(94) * 

J5.l 

41.7 

344.6 

309.5 

54.7 

4.2 

425.0 

524.3 

603.6 

132.9 

1491. 4 

440.6 

1389.0 

14.2 

6.0 

2.2 

Stat.dllrd 
Deviance 

(94) 

12.6, 

27.2 

173.3 

161.5 

42.2 

2.0 

374.8 

433.6 

622.7 

157.8 

1695.3 

398.8' 

1200.7 

18.3 

5.3 

.99 

*N~~ers in paratheses represent the numbers of districts upon which 
these statistics are baseq, 
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