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. : About the National Institute of Justice

| v The National Institute of Justice isa research, development, and evaluation center within the U.S. Department
} ‘ of Justice. Established in 1979 by the Justice System Improvement Act, N1J builds upon the foundation laid by
the former National Institute of Law Enforcement and Criminal Justice, the first major Federal research
program on crime and justice. '
Carrying out the mandate assigned by the Congress, the Na}tional Institute of Justice:

® Sponsors research and development to improve and strengthen the criminal justice system and related civil

justice aspects, with a balanced program of basic and applied research.
' e Evaluates the effectiveness of federally-funded justice improvement programs and identifies programs that
: promise to be successful if continued or repeated. . .

© Tests and demonstrates new and improved approaches to strengthen the justice system, and recommends
actions that can be taken by Federal, State, and local governments and private organizations and
individuals to achieve this goal.

¢ Disseminates information from research, demonstrations, evaluations, and special programs to Federal,
State and local governments; and serves as an international clearinghouse of justice information,

e Trains criminal justice practitioners in research and evaluation findings, and assists the research
community through fellowships and special seminars.

Authority for administering the Institute and awarding grants, contracts, and cooperative agreements is vested
in the N1J Director, assisted by a 21-member Advisory Board. The Board recommends policies and priorities and
advises on peer review procedures. .
= NLUJ is authorized to support research and experimentation dealing with the full range of criminal justice issues
and related civil justice matters. A portion of its resources goes to support work on these long-range priorities:

~

Correlates of crime and determinants of criminal behavior
Violent crime and the violent offender

Community crime prevention

Career criminals and habitual offenders

Utilization and deployment of police resources

Pretrial process: consistency, fairness, and delay reduction
Sentencing

Rehabilitation

Deserrence

Performance standards and measures for criminal justice

* ' *

Reports of N1J-sponsored studies are reviewed by Institute officials and staff. The views of outside experts
: knowledgeable in the report’s subject area are also obtained. Publication indicates fthat the report meets the
{ Institute’s standards of quality, but it signifies no endorsement of conclusions or recommendations.

Harry M. Bratt

Acting Director
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Preface

Confidence in the value of research is much enhanced
when those whose efforts are: subjected to scientific
scrutiny respond creatively to the findings. The Court
Employment Project's response to the findings reported here
has that character, and illustrates the interplay between

evaluative research and program development at its best.

In 1967, Vera launched the Court Employment Project as
the nation's first pretrial diversion program. It was de-
signed to avoid punishment and the stigma of conviction for
young offenders who, it was thought, would be better dealt
with by remedial programs, counselling and help finding work
than by prosecution, adjudication of guilt, and penal
sanction. CEP participants were diverted before trial and,
if they took part in the program for four months, had the
charges against them dismissed. It was soon apparent that
CEP's service-based alternative could draw increasing num-
bers of cases out of the criminal process; and the best data
available indicated that, by doing so, CEP was achieving the
goals that inspired its effort. 1In due course, CEP was
institutionalized, as an independent corporation supported
with social service funds by contract with the City of New
York, and the pretrial diversion model it had pioneered was
replicated in hundreds of United States jurisdictions.

However, a crucial question had not been answered with
certainty: do these pretrial diversion programs in fact
divert their clients from full prosecution and punishment at
the hands of the courts, or do they merely impose (without
conviction) a new form of rather burdensome "treatment" on
persons whose cases would have been dismissed or discharged
anyway? This question, and a series of equally important
questions about the effects of "treatment" provided in this
way (e.g., does diversion reduce recidivism?), could not be
answered with confidence except by random assignment con-
trolled research, the difficulty and expense of which stood
in the way of answers until 1977-79. During that period,
Vera carried out a study of CEP, funded by the National
Institute of Law Enforcement and Criminal Justice,; the de-
sign for which had won support from those on the bench and
in the bar who had opposed earlier controlled research
_proposals.

The results of the research effort confirmed that, by
the late 1970's, pretrial diversion simply did not reach
those who were likely to suffer significant convictions and.
sentences in the formal criminal justice process-—-even when
only defendants facing felony charges were diverted. The
research also showed that, despite their exposure to an
array of CEP services of demonstrably high quality, the

"~ diverted group remained indistinguishable from the control
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group with respect to recidivism, employment and educational
status, and other measures of social adjustment. Because
the research was grounded in the random assignment of defen-
dants to CEP or to the control group, the findings--however
disturbing they seemed~~could not be explained away.

The news was not good, but it was important: CEP stood
as one of the few service-providing agencies in New York
City that cared for young adult offenders, and it had de-
veloped a fine staff--many of them street-wise ex-offenders
--and a fine reputation in the courts and in the community.
CEP's managers and Board could see that, if these resources
were to be put to good use, pretrial diversion was not (or
was no longer) the way to do it.

Although the research powerfully suggests that pretrial
diversion is no longer effective in jurisdictions with dis-
positional patterns and offender populations that resemble
New York City's, it may have been rendered ineffective, at
least in part, by its own past success. That is, CEP and
programs like it may have encouraged changes in the atti-
tudes of prosecutors and judges so that the criminal process
has become more diversionary in general. In this changed
context, the decision not to prosecute or not to impose
burdensome sentences seems not to depend upon the avail-
ability of a quality treatment program to which to send
defendants. In addition, individuals who come to a service-
bLosed program-—-however high its quality--do not seem likely
to take full advantage of it to change their lives if their
motivation is grounded in a mistaken belief that their only
choices are to cooperate or go to jail.

Whatever the policy implications of this research might
be for those engaged in pretrial diversion efforts else-
where, in New York the response was dramatic. Over the
years since CEP's creation, there had arisen a much more
sophisticated understanding of the dispositional process in
criminal prosecutions, particularly the centrality of prose-

.cutorial discretion and the forces that shape its exercise;

research had also more fully revealed the complexity and
difficulty of altering the behavior and life prospects of
high-risk youth. Informed by the work of others in those
fields, anchored by the practical experience and skill of
its own staff, and moved to action by the research findings
on pretrial diversion, CEP undertook a near-total re-design
of its programs. In 1979, within a few months of learning
the preliminary results of the research, CEP ceased accept-
ing pretrial diversion clients and launched a pilot program
to provide an alternative to incarceration for offenders who
had already been convicted and sentenced to jail or prisormn.
In this program, imposition of the custodial sentence was
deferred for so long as CEP's conditions of intensive super-
vision were being met (all day, daily, for the first six
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weeks, and thrice weekly for four months thereafter). This
pilot attempted to bring CEP's resources to bear on cases
the system treats severely rather than those the system dis-
misses or discharges. It was also an attempt to increase
the intensity of services to a point where it would. be
reasonable to expect improvement in employment and education
and, perhaps, a decrease in recidivism.

The pilot was right on target. Judges proved eager to
use an alternative to jail when reassured by experience with
it that the offender would not be allowed to ignore the con-
ditions imposed, would be returned to court for imposition
of the jail term if the conditions were violated, and wouid
in fact be closely supervised. The pilot project went well
enough to pick up foundation and City financial support in
the summer of 1980, for a 12-month demonstration. At the
same time that it experimented with this pilot for the "deep
end”" of the criminal court population, CEP made its services
available--on an entirely voluntary, not a diversion basis--
to anyone enmeshed in the criminal justice system who had a
desire to make use of the counselling, educational, health
and other services it offered. '

- The major change that followed termination of CEP's
pretrial diversion effort was a re-design and -re-financing
that made the agency a direct provider of paid work experi-
ence and stipended Jjob training for young adult offenders
referred from any point in the criminal process. CEP and
Vera saw this as a desirable field to explore because
Department of Labor (CETA) funds have not, as a rule, been
successfully applied to the difficult task of entering
inner-city, ill-educated, delingquent minority youth into the
world of work. Most jobs programs, focused on the place-
ment~rate requirements written into their CETA contracts,
seemed {0 exclude such unlikely candidates and to cream
their participants off the top of the enormous pool of eli-
gible youth; CETA programs that are open to criminally-
involved youth are seldom sufficiently well-designed or
well-managed to deal effectively with their often unruly
behavior or their multiple deficits. In the fall of 1980,
CEP received $2 million in CETA funds from the DOL's Office
of Youth Programs to design and operate a youth employment
program for its clientele. :

Thus, by intensive supervision of jail-sentenced
offenders, by providing services on a voluntary basis to
anyone caught up in the criminal process who wants to make
use of them, and by directly employing and training hundreds
of high-risk youth, CEP has transformed itself and stands a
good chance of once again playing a useful role. CEP's
goals have not changed; the research inspired its managers
to devise a program more likely to achieve them and helped
guide them in the choice of new program strategies. Of
course, there is reason to worry that the 1980s will prove
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inhospitable to effén@s, such as CEP's, to evolve programs

‘that aim to humanize the criminal justice system and to

break the destructive patterns that now characterize the
lives of ‘underclass youth. Nevertheless, the program
development cycle continues, with refinement of CEP's new
program models, and with further controlled research on

Michael E. Smith

Director, Vera Institute '
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I. INTRODUCTION

From the early 1960s, when bai
; ; ail reform began
52§sig§t;§og?§; gf thatthcade when the first greérfgfeggé
: reéw national attention, effort
of the criminal justice s ori i1y on oo
_ : ystem focused primaril h
pretrial period The goals of th Tged. fre
. . ese reforms ranged fro
conserving resources, to enhancin i tic
J T . g the quality of 1 i
:?dagigssii;t:sénghoffendegs. Despite gonsidgrablguﬁ§é§§n-
: € growth of many, relativel i
Pretrial reform programs, att t ss theislimoive
have not peegim E definié' empts to assess their impact
lve results., What 2]
these programs have for 4 e ponding oano
efendants, for their pe ai
and for the courtg through which they flow? Rgsgargge§:§es,

Pretrial diversion have been
_ 1a; lon. plagued by methodologi L £ f~
lculties. a principal problem has been the lack gfcgimg;ff-

progress in the pretrial field The 3, i
: . refore, in 197 i
EE: Egggfrzgéogogf Eew1Y2;k City prosecutoés, judggé,wggg
: ety, € Vera Institute proposed o
eéxperimental evaluation of the Court E v oo
’ : : mployment Project
ég?i;é gzztgg EheTglrst pretrial diversion programsjin the
. S. e research was funded by th i
Institute of Law Enforcement imi 7 fee inibe
_ and Criminal Justi C
LEAA) under its Innovative R \ Te e pect/
_ esearch Program It
in 1976 and, after start-u ing e Ton
: _ 2T p delays resulting from N
glty's flscgl crisis of that year, the expegimentalew York
eflgn was implemented in the courts in early 1977; the
reuiarch was completed at the end of 1979. (For a’full re-
port of the study, see Baker and Sadd, 1979.)

1 g ,
The Legal Aid Society of New i
] : ; > York provide
to the majority of indigent defendants in Ehe Cit;.gounsel

Criminal Courts.
2 ‘See Appendix A for a description of the Court
ggployment Project and a discussion of its appropriateness

a case study of pretrial diversion. .
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II. THE ORIGIN OF A REFORM: THE CONCEPT
AND GOALS OF PRETRIAL DIVERSION

Pretrial diversion programs emerged at the end of the
1960's as formal attempts to improve the. operation of the
criminal justice system. They were one response to a wide
set of reform issues articulated most fully in the 1967
Report of the President's Commission on Law Enforcement and
the Administration of Justice. The first diversion programs
pursued several concrete goals for both defendants and the
system. Yet the conceptual rationales offered for their im-
plementation were often over-determined--that is, they drew
upon many highly interrelated but untested theories and as-
sumptions about how the criminal justice system operates,
about poverty and discrimination, and about the etiology of
criminality. While many of these notions continue to be ‘
widespread, practical experience and empirical research over
the intervening years, including the study discussed here,
have encouraged greater recognition of the complexity of the
processes in which pretrial diversion has attempted to
intervene, and more modest expectations for efforts to re-

form them.

The initial pretrial diversion programs sought to dis-
pose of some lower criminal court cases in ways that would
avoid traditional adjudication of guilt and impositicn of
penal sanctions. Non-adversarial alternatives were thought
necessary because criminal justice systems were viewed as
"hopelessly overloaded with cases; ...brutal, corrupt and
ineffective" (Vorenberg and Vorenberg, 1973:154). Earlier
examinations of pretrial detention practices had confirmed
reformers' beliefs that the criminal justice system discrim-
inated against those who were poor through its use of money
bail. And bail reform efforts had shown that alternative
and less discriminatory methods of decision-making. could be
introduced successfully into that part of the system
(Rankin, 1964; Wald, 1964). Some of these same reformers
also believed that other inequities resulted from the '
discretionary power of prosecutors to decide which cases
should be prosecuted fully by their offices. This :
‘decision-making process was often characterized as hasty,
pressured, ill-informed and, thus, potentially harsh and
inequitable (Report of the President's Commission, 1967:

133).

The introduction of pretrial diversion programs into
the system, as nonpunitive alternatives to full prosecution,
was designed to-regularize this discretionary process and to
increase the overall proportion of less serious lower court
cases dismissed by prosecutors. The criminal Jjustice system
was thus to become more just and more humane. The process
of diverting some defendants from prosecution was to be
accomplished by establishing social service programs that
would provide defendants (primarily those who were poor and

Egg;;aiigyussﬁig tzhobtgin fuch assistance) with an opport-
otherwlise lack to demonstrate ¢t .
tors that, despite this arrest orthy o poceus
’ ; r they were worthy of bej
g;ﬁitigezlgghiﬁgliggy. "The simple but enormougly 513;221-
. S€ new programs was to ovide 3 i
and fairness ‘through no t it S Tilostice
dants" (Crohn, 1983:26)? raditional means of handling defen-

The goals of pretrial di i
TE Version programs were i
igigiflgé pigsgdhogﬁd todrelease more poor defendangglgie—
L; e ose defendants with employment
Services not typically available to th Cioularry ocher
at the crucial point of arrest) o s i acutarly not
; and to use thes i
to affect defendants' behavior i ' 3 encotras
ants L 1n ways that would encou
prosecutors to dismiss the char es di i 91
the programs were -successf e S assumed chae giiem. If
. ul, it was assumed that
equity would result (since wealthi e theer
oul er defendants had th
opportunities already); that justi e =se
(since prosecutors! deéisi naking. would pot LTProved
: on-making would be mo i
systematic, and open to review) i that ooemed,
; and finally, that th
come of the arrest experience would g - litae 07
tive and less punitive for def % for whon oplitas
SS endants "for whom t
force of ¢riminal sanctions is excessive" (Reporthgffz;l
President's Commission, 1967:133). ¢

Operationally, how was this t i
_ O work? Since refo
fgighghaigggez;?dvigsa;1a1 system did not yield justicen
r : ’ e initial pretrial diversion
were set up outside the official s eI Tams
- ) ystem. They independentl
Screened and interviewed defendants iti i pendently
A ting either ign-
ment or a preliminary hearin qonarcing e arraign
- . g, to identify suitable dj a
Sion candidates, and offered them 5 S orper
- r Job placement and othe
Zgggiéongihservyces. Program personnel then provided prgse_
with whatever additional information they needed to

willingness to use the ! i
. . = Program's services during th -
Eglgisgggéo?ér grgsefutors used their discretiogaryepg;:rs
eler) prosecution for some of th
ants; furthermore, they inform Srasansend~
) the , ally agreed not to
secution if the defendants with' th program
e help of the
made an effort to improve éh i i Ty dueir
.an : €lr vocational activity duri
specified period of time (usuall Failore to
demonstrate such effort, h £ would polhs). [Failure to
¢+ nNowever, would be
prosecutor to resume the court péocess. cause for the

gszégfngi gﬁnerated. These may be summarized by looking

€ way early diversion advocates vie i
C / . . ‘ , wed the cri-
minal justice system, social services; and rehabilitatior?rl

3



—

efforts in the process of intervening ‘in the lives of youth-

ful defendants.

First, diversion was considereéd an indictment of, and a
solution for, a criminal justice system thiat was thought to
be criminogenic as well as demonstrably unable to rehabili-
tate or deter. While not new, the notion that the criminal
justice system encouraged criminality had gained prominence
during the 1960s through the work of several social scien-
tists who were applying theories of social learning to the
study of criminality. They believed that, through associa-
tion with people who adhered to deviant values and ways of
acting, some individuals learned to be criminals in the same
way others learned conforming behavior. This approach to
the etiology of criminal behavior led to the view that expo-
sure to more hardened criminals or delinquents already in
the criminal justice system would increase youthful first
offenders' likelihood of committing other, and possibly more
serious, crimes. Furthermore, it was thought that formal
institutions, such as the courts or probation, reinforced
the exploratory criminal behavior of youthful offenders by
officially labelling them "criminals," "offenders," or
"delinquents." Such terms were thought both to encourage
defendants to adopt deviant self identities and to make
relevant others (such as schools and employers) more likely
to label them as such. Thus stigmatized, the ability of
young offenders to pursue legitimate careers would be
further blocked. Thoughts of these kinds, focused on the
potential power of the criminal justice system to reinforce
criminality, encouraged reform efforts, such as pretrial
diversion, directed at routing defendants out of that

system.

Second, from the beginning, pretrial diversion was con-
sidered not only diversion from the official criminal jus-~

tice system, but also diversion to formal programs providing

services. While the early removal of defendants from deten-
tion and the courts was designed to discourage their deve-
lopment of illegitimate careers, diversion to manpower ser-
vices located in the community was designed to help them
overcome the disadvantages they faced from racial, class and
age ‘discrimination which were seen as major barriers to

o The concept of "differential association" was
introduced by Sutherland in the 1930s, and made popular in
the 1960s; see Sutherland and Cressey, 1960; Cressey, 1960;
and Becker, 1953, 1963. The companion ideas of "labeling
theory" were found primarily in the works of Lemert, 1951,
1967, 1970, 1971; Wheeler and Cottrell, 1966; and Schur,
1971, 1973. , : o V
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their access to legitimate careers.2 "pretrial interven-
tion, we said initially, was to try to help people who were
caught in the revolving door of crime get a handle to the
'mainstream of society'.” We wanted to catch them, intervene
at some point--~first, second or third time, to give them the
opportunity not to come back through the criminal justice
system. It is as simple ‘as’ that" (Throckmorton, quoted in
Fitzgerald, 1979:82).

Third, diversion was also considered an innovative
approach to rehabilitation. It was thought that intervention
with nonpunitive social services at. what was presumed to be
a strategic point in people's lives--early, and before they
had penetrated too deeply into the criminal justice system
~--would be a positive alternative to more traditional
correctional approaches. The content of this rehabilitative
strategy was increased employment. The idea ‘that "unemploy-
ment may be among the principal causal factors involved in
recidivism of adult male offenders" (Glaser, 1969) was be-
coming an important part of the conventional wisdom of the
1960s. Indeed, the federal government had extended the pro-
visions of the Manpower Development and Training Act (MDTA)
of 1962 to include the "criminal offender as a manpower
resource" (Rovner-Pieczenik, 1973:77). This shift made it
possible for pretrial reformers to implement this rehabili-
tative strategy using federal resources that had not pre-
viously been available to support social services for the
youthful defendants who were the targets of diversion. In
this way, it was possible to combine diversion from the cri-
minal justice system (to avoid stigma and punishment) with
social services located in the community (to improve defen-
dants' vocational status). It was thought that both types
of intervention, applied simultaneously, would have the
rehabilitative effect of discouraging further criminal
involvement.

- This conceptual framework was a relatively elaborate
superstructure for the quite concrete program goals sought
by the reformers who launched the pretrial diversion
movement in the late 1960a. For defendants facing criminal
charges, the goals were to reduce detention time, to avoid
prosecution, to limit exposure to court processes, to pre-
vent conviction, to forestall punishment, and to improve
employment and educational status. For the community, the
goals were to lower the costs associated with processing

minor court cases, and to free the system to focus on more

2 gee the works of Cloward and Ohlin (1960); Fleisher

(1966); Singell (1966); Burns and Stern (1967); and Wheeler,
Cottrell and Romasco (1967). ’ :
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serious ones. Of course, threaded through both
goals was the ‘hope of reduc1ng recidivism.
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DISPUTED ISSUES: THE ACCUMULATED RESEARCH EVIDENCE

0

"No word has had quite the power of 'diversion'...
'which offers the promise of the best of . all worlds: cost
savings, rehabilitation and more humane treatment"” :
(Vorenberg and Vorenberg, 1973:151<2).  Nevertheless, evern
as pretrial diversion programs spread rapidly across the
country, they generated controversy. ~They were character-
ized variously as an innovative alternative to prosecution

and incarceration, an important rehabilitative reform, and
an unhealthy expansion of state supervision.

Because formal diversion was considered innovative, the
original programs were subject to scrutiny, both by those
(principally lawyers) whose main concern was justice and by
those (principally researchers) whose main concern was empi-
rical knowledge. From each direction came challenge.

Daniel Freed of Yale Law School, for example, (in his often
quoted 1974 testimony before the House of Representatives'
subcommittee on Courts, Civil Liberties and the Administra-
tion of Justice) eloquently voiced the legal and ethical ..
concerns raised by the potential use of diversion as a pre-
“adjudication sentence imposed without:due process or in- '
formed consent.l] 1In cautioning federal decision-makers not
to leap qu1ck1y into the diversion movement, Freed urged a
careful review of the empirical evidence concerning the
impact of diversion. . Unfortunately, however, despite fairly
extensive research efforts, the accumulated evidence was
thin as to the benefits of diversion.2 A 1978 review of
this literature concluded that while "the lack of appro-
priate research does not mean that diversion is a failure

.. .research does not exist to demonstrate whether or not di-
version has an impact on clients" (Kirby, 1978:29).

What were the disputed issues in the diversion contro-
versy by the mid-1970s?

Early research left standing the concern that Civersion
would be used for cases that otherwise would not (or could
not) be prosecuted. This was largely because research
efforts had not been able to address adequately the question
of what dispositional benefits defendants actually recelved
from diversion. In a 1974 _xeview of pretrial research,
Rovner-Pieczenik reported that only three out of the fifteen

T Preed ((1974); see also Morris (1975), Gorelick
(1975), and Nejelski (1976). , ,

'2v See especially Mu] en (1974); Rovner-Pieczenik
(1974); Zimring (1974) . :
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available proyram evaluations provided any comparative data
on case disposition. Even for the few that did, however,'
her conclusion was that:

Lack of confidence in the equivalence of the
non-participant group against which patterns

of disposition and sentences of [diversion]
participants were assessed, and in other
methodological problems...does not enable us

to state with confidence that apparently favor-
able adjudicatory treatment was due to program
participation (p.92).

More recent research, despite somewhat improved de-
signs, has not eliminated this persistent concern. For
example, a comparison group matched to a group diverted pre-
trial in Monroe County, New York, indicated that a third or
more of those diverted would not have been prosecuted at all
in the absence of the program (Pryor, 1978:79).

Concern with the use of pretrial diversion to increase
supervision (or "widen the net of social control") over de-
fendants was also heightened by early data about diversion's
impact on defendants' likelihood of avoiding punishment.

The Rovner-Pieczenik review of program evaluations (1974)
indicated that few diverted defendants would have spent any
time in jail in the absence of these programs. The data did
suggest, however, that the period of diversion services
might have been shorter than the period of probation super-
vision for comparable defendants who were sentenced rather
than diverted (1974:90); but because these evaluations com-
bined suspended sentences with probation sentences, the data
were not conclusive. While the more recent Monroe County
study (Pryor, 1977 and 1978) suggested that length {and -
possibly severity) of sentence may have been greater for the
non-diverted comparison population, interpretation of the

3 Furthermore, much of the research literature on the
diversion of juveniles suggested that diversion "widened the
net of social control" as exercised by the police and the
juvenile courts. The data showed that many, and often most,
of the diverted youths would not otherwise have been offic-
ially dealt with (Gibbons and Blake, 1975; Cressey and
McDermott, 1974; Rutherford and Osman, 1976; Klein et al.,
1975). ’
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~data is difficult because the study did not randomly select

the comparison group.

With respect to diversion's power to lessen defend-
ants' penetration of the criminal justice system, compara-
tive data for diverted and non-diverted groups were even
less satisfactory. Most research simply assumed program
impact was limited because the charges pending against typ-
ical diversion clients were "light." However, the only
study that dealt with this issue empirically produced unex-
pected and unexplained results:

The diversion sample actually logged more
court events (excluding preliminary hearings,
trials, pleas and sentencing dates) at the
lower court level than did the control sample.
Court events included pre-trial conferences,
argument of motions, adjournments, etc.
According to court records ..., there were a
total of 453 lower court events in the (diver-
sion) sample, and 292 in the Matched Control
sample... (Pryor, 1977:69).

Finally, the issue of whether diversion protects adult
defendants against harmful, stigmatizing labels was not

4 nwThe matched comparison group [in the Pryor studyl]
is carefully chosen and equivalence is clearly demonstrated.
However, program clients are screened by the program and
district attorney, while the comparison group is selected by
researchers. <Thus the two groups could be different because
of varying selection preccedures". (Kirby, 1978:16). Among
possible differences that could result from a matched. rather
than randomly-selected comparison group is the motivation of
the defendants. Whereas program personnel interview candi-
dates often several times, to select those who demonstrate
high motivation to change their lives, researchers selecting
a comparison. group from records cannot make such assess- -
ments.




addressed at all in early,.diversion research.5 None of the
studies provided data on whether programs helped specific
defendants avoid particular legal statuses that were pre-
sumed to stigmatize. While several evaluations analyzed the
proportion of defendants who were diverted unsuccessfully
and then convicted or jailed, we do not know if these same
individuals previously had clean records; or if those who
were successfully diverted by these programs had prior
arrest or conviction records. Furthermore, the studies
tvpically tell us nothing about record sealing practices in-
the jurisdictions under study.

The second set of impact issues has remained in even
greater dispute--whether, by providing social services in
the context of diversion, pretrial programs have succeeded
in changing defendants' behavior. While program impact on
participants' employment and life 'stability was of central
concern to research on the early programs, the possibility
of analysis was limited by the lack of adequate comparison
groups. Mullen found that although diverted defendants'
unemployment levels generally dropped during their program
participation, the effect was short-lived, and the quality
of the jobs they had obtained was poor (1974:63-4).
Rovner-Pieczenik's review of early research also indicated
that, while some diversion programs dppeared to have posi-
tive employment effects, the extent of these changes and the
length of their effect could not be assessed (1974:55-73).
Unfortunately, the more recent Monroe County research
(Pryor, 1977) did not address this issue at all.

Finally, while virtually all evaluations attempted to
assess the impact of diversion programs on defendants' sub-
sequent criminal behavior, their findings were mixed.

" Rovner-Pieczenik suggested that some (not all) program data

indicated lower in-program recidivism rates compared to non-
participant groups, although "the extent of this decrease in
recidivism among participants...cannot be ascertained”
(1974:79). For post—program recidivism, she reported that
"too many uncertainties in the evaluation methodology

5> This is somewhat understandable given the intrinsic
difficulties of such research. Critics of labeling theory
have pointed out that the theory is hard to operationalize;
that is, testable hypotheses are difficult to construct in
specific research settings (Gibbs, 1966:9ff). Consequently,
although the diversion literature assumes there is consider-
able stigma associated with arrest, conviction and prison
records, no one has adequately measured the actual stigma or
social handicap resulting from these labels.
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existed to conclude the issue either positively or nega-
tively" (p.84). Mullen's analysis of the early programs led
to a similar conclusion: diversion did not seem to affect
rearrest because most programs selected low-risk defendants
in an attempt to provide a humane alternative to the stigma
of & conviction record. 1In contrast, the later Monroe
County research (Pryor, 1977) concluded that the diversion
program did have a significant impact on recidivism, but the
findings are difficult to interpret because they were not
based on a randomly selected comparison population.

By the mid-1970s, therefore, as pretrial diversion was
about to enter its second decade, virtually all reviews of
its achievements concluded that the central issues confront-
ing. the reform effort were unresolved, largely because of
serious weaknesses in the research designs used to evaluate
the programs.® The major methodological problem identi-
fied was the need for adequate comparison groups. Address-
ing the disputed issues required an answer to the fundamen-
tal question: what would have happened to defendants who
were diverted if there had been no program? Because most
previous studies had no comparison groups, program impact
could not be separated from the effect created by partici-
pants' maturation or by historical change. For example, di-
version services might have increased employment, but the
passage of time alone could have produced the same effect
(particularly because age is known to be related to employ-
ment); frequency of arrest or severity of crimes committed
by program participants might be found to decrease but that
also could have resulted from maturation; decreased police
surveillance or unofficial changes in arrest or charging
policy. .

However, even studieg that did provide for comparison
groups were inadequate because their designs did not insure
comparable groups. Researchers typically compared program
"successes" with program "failures," or diverted defendants
with those who were formally eligible but rejected for the
program. The results of such comparisons could not be re-
garded with much’' confidence because it is the nature of div-
ersion programs to be highly selective. Many different
actors are involved in the decision-making process including
defendants, defense attorneys, prosecutors, program person-
nel, and judges. In most jurisdictions, many defendants who

: 6 Mullen, 1974; Rovner-Pieczenik, 1974; Freed,
1974;Zimring, 1974; Mintz and Fagan, 1975; Galvin, 1977; and
Rirby, 1978, who also noted similar methodological problems
in related criminal justice research.
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are formally eligible for diversion are screened out, often
by the application of informal or hard-to-define eligibility
criteria (e.g., "amenability to rehabilitation"). There-
fore, even when highly sophisticated methods of matching di-
verted and non-diverted defendants are used (such as in
Pryor, 1977), there can be no assurance that the groups con-

“tain the same types of individuals in terms of motivational,

perceptual, psychological or unmeasured social or demogra-
phic factors. :

In summary, the accumulated research evidence did not
provide a very satisfiactory assessment of the serious issues
plaguing pretrial diversion as a criminal justice reform.
Consequently, a decade after the initiation of the first de-
monstration projects, a major review of the pretrial field
was forced to conclude that "embarking on a diversion pro-
gram is pretty much an act of faith" (Galvin, 1977:44).

12
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IV. FINDINGS OF THE CEP EVALUATION

Begun in 1976, the Vera research had three interrelated
goals. The methodological goal was to design and implement
a mechanism for randomly selecting a control group of suffi-
cient size to provide an adequate comparison with defendants
diverted to CEP. The NILECJ, which funded the research,
identified this as a major priority.. The analytic goal of
the research was to subject the rationales underlying this
reform to rigorous investigation. Randomly selected exper-
imental (diverted) and control (normally processed) groups
were considered essential to testing diversion hypotheses
because the complex process of screening program eligibles
precluded the formation of other satisfactory comparison
groups. Finally, the evaluative goal of the research was to
assess the effectiveness of CEP in meeting its specific ob-
jectives. Despite ten years of operations and several pre-
vious evaluations, CEP continued to have questions about its
success at handling the practical problems of diversion:
were prosecutors using the program to divert defendants who
would have been prosecuted and punished if the s¥stem ran
its course; was the agency effective in helping first offen-
ders avoid the stigma of a criminal conviction; were its
social services improving clients® lives in significant
ways; was the experience of diversion, with services, help-
ing clients avoid further contact with the criminal justice
system?

To meet these research goals, Vera devised an experi-
mental design and implemented it in the Brooklyn and Man-
hattan Criminal Courts from which CEP diverted the bulk of
its clients. Appendix B contains a brief description of
that design, the data collected, and the methods used to
analyze them.

A, Summarz

Data from the experimental design reflect the Court
Employment Project's operations in 1977. While they can
shed no light on what impacts, if any, the agency had on the
system or its clients in the late 1960s when its goals were
first articulated, the experimental data indicate that the
Court Employment Project did not fully meet those goals
during 1977.' From its beginning, CEP had been able to
identify and divert a large number of youthful defendants
each year (over a thousand in 1977). In that year, all its

1 see Appendix A; CEP (whose goals remained remark-
ably stable from its inception in 1967 through 1977) was the
prototype for the pretrial diversion movement which adopted
similar goals and methods.:
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clients had been brought to adult court on felony charges;
most were socially and economically disadvantaged, and many
had been arrested previously and were likely to be arrested
again. Despite CEP's apparent success at focusing its
efforts on cases in which its intervention ought to make a
difference, the research data showed that the project was
not able to make a meaningful difference in the disposition
of the criminal charges, in the vocational status of those
who were diverted, or in the likelihood of their future in-=
volvement in the criminal justice system. ‘

B. The Issue of Disposition: Diversion as an
Alternative to Prosecution, Stigma, and
Harsh Punishment

. As a nonpunitive alternative to normal court process-
ing, pretrial diversion seeks to select defendants who face
full criminal prosecution and sanction, but for whom harsh
punishment and the stigma of a criminal conviction might
better be avoided. In the earliest years of pretrial diver-
sion, this notion tended to lead programs--CEP among them--
to focus their efforts on first offenders facing minor
charges. However, at the time of this study, CEP had had
nearly ten years of experience diverting lower court defend-
ants and the knowledge it had gained about the process had
sensitized it to charges that diversion merely extended the
net of social control. To meet this concern, CEP had begun
to focus increasingly on defendants facing felony charges.
In 1977, it established a felony-only policy in a deliberate
attempt to avoid diverting defendants who were not taken
seriously in the court process. As a consequence, virtually
all the defendants CEP diverted from the Manhattan and

.Brooklyn courts in the year of the Vera study faced felony

charges, mqst at the lower levels of felony severity.2

_ Despite this shift over time to diverting defendants
facing more serious charges, CEP still felt those who had
substantial prior records were not likely to be diverted by
prosecutors. In addition, CEP was not sure that diverting
those already heavily involved in the system was entirely
consistent with the concept of diversion. It is not sur-
prising, therefore, that the defendants diverted to CEP in
1977, though facing felony charges, did not have substantial
prior contact with the system. Sixty percent had no prior
arrest record; while 40 percent had had one or more prior
arrest, only 16 percent -had a prior conviction.

:“2, Three quarters were charged with(property crimes;
among_the-remalnder, seven percent were charged with robbery
and nine percent with assault.- ‘ ;
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Prosecution and Conviction. CEP was designed to pro-
vide program participants with an alternative to full prose-
cution and criminal conviction. As a specific program ob-
jective, CEP sought to obtain dismissal of the charges pend-
ing against diverted defendants. Data from the experiment
showed that all the defendants who were diverted to CEP and
who completed the program (55% of the experimentals)
received a CEP recommendation for dismissal and had the pen-
ding charges dismissed by the‘prosecutor. However, of the
45 percent who did not ,complete the diversion program (and
for whom CEP made no recommendation for dismissal of
charges), 41 percent nevertheless had the pending charges
dismissed. Overall, therefore, 72 percent of the diverted
(experimental) group had their charges dismissed. This
percentage compares favorably with a 46 percent dismissal
rate for control cases.

The data indicated, thesrefore, that diversion to CEP
had some impact on the proportion of cases dismissed: stat-
istically, the 72 percent dismissal rate for all exper‘min~
tals is significantly higher than the 46 percent for the
controls. However, despite this effect on the dismissal
rate, it appears that diversion to CEP did not typically
provide an alternative to full prosecution and conviction.

‘First, the control group's experience showed that if there

had been no CEP--no formal pretrial diversion--almost half
the defendants who were diverted would not (or could not)
have been prosecuted. Second, although the remainder of the
controls were prosecuted, most of their cases were disposed
leniently. One out of four controls was convicted of. a
violation (for example, disorderly conduct) which is not a

- criminal offense in New York in the same way that other

petty offenses (such as traffic infractions) are not. An
equal proportion were adjudicated "youthful offenders"™ under
a New York State law permitting prosecutors to substitute an
"zdjudication" of this type for a criminal conviction where
the defendant is 18 years or younger; such findings of guilt
are sealed and may not be considered subsequently in
relation to employment, licensure, or rearrest. In short,
while all had been charged with felonies, only 6.6 percent
of the controls were convicted on a criminal charge, most of
these at the misdemeanor level; this compares with 1.9
percent of the diverted experimentals. (A difference that
is not very great,; though it is statistically significant.)

‘Protection from stigma. The experimental data also
suggested that CEP had only limited success protecting first
offenders from the potential stigma of a criminal history
record. While stigma could not be addressed directly by the
research, we could compare the proportion of defendants in
the diverted and control groups who acquired official labels
that are thought to stigmatize, and the proportion whose
criminal history records were officially sealed.

15
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Looking only at those who had a clean record at the
time of their arrest (i.e., the 60% of the research popu-~
lation with no prior arrest record), the vast majority of
both the experimentals and the controls (84% compared to
71%) had the record of this first criminal justice system
involvement automatically sealed from public access by the
court, either by dismissal or a youthful offender adjudica-
tion. Furthermore, of those first offenders who did acquire
a public offense record as a result of their arrest, so many"
were of the violation type that few were encumbered with a
record of criminal conviction; pretrial diversion had no
effect on the likelihood of that outcome for first offen-
ders. Only about one out of ten first offenders from each
group, therefore, were left at risk of being dernied a future
job because of a criminal record on this arrest or, if re-=
arrested, risked being treated as a prior criminal offen-
der. Finally, despite the fact that they had all been
arrestéd for and chargyed with a felony, only one percent of
each group left the system officially labelled a felon.3

Exposure to criminal justice processes. The experi-
mental data suggested further that early diversion to CEP
had little impact on whether defendants were exposed to var-
ious potentially harmful court processes. Diversion did not
affect the proportion detained between arraignment and final
disposition (10% of each group); nor did it significantly
reduce the amount of time they spent in detention (an aver-
age of 1.4 days for experimentals and 2.1 days for con-
trols). In fact, although experimentals were scheduled for
significantly (but only slightly) fewer court appearances
than were controls (an average of 3.49 compared to 3.91),
they also spent significantly more time awaiting disposition
than did those who were not diverted (an average of 21 weeks

compared to 16 weeks).

Punishment. The goal of diversion is to provide a
nonpunitive alternative to normal court outcomes. The ‘CEP
data indicated, however, that relatively few diversion-eli-
gible defendants faced punishment or the burdens of super~-
vision as a result of normal court processing. Seven ou%t of
ten control cases were disposed without any sanction (either
by dismissal of the charges or by sentence to conditional or

3 1t is important to note that the research could not
explore what consequences sealing official records really
had for defendants, or whether there were meaningful
differences in the stigma associated with these different
arrest-related labels. However, whatever protections or
vulnerabilities resulted from their arrest and processing by
the court, the research demonstrated that diverted and non-

diverted defendants were affected similarly.
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ggsog@ltlonal dlscharge)g this is compared to eight out of
oen lverted. cases. It.lS important to note, however, that
v le controls who received no sanction at the concluéion of
£ §1§ cases were free from any supervision during the pre-
rial period (except those few in detention), most of the
experimentals who won dismissals were subjecé to CEP's
igpgrv181on during.the period before final‘dispbsition of
f.elr cases--a period which was, as indicated above, signi-
icantly longer on the average than it was for controls.

Neveytheless, significantly more cont i
mentals did receive at least thg symbolic :Ziitgggnogxge:;;_
pence (26% compared to 9%). This does not necessarily
imply, howevgr, that those who went through the normal court
process received more punishment overall than did those who
were dlverteq._ First, the proportion of controls receivin
?hreally punitive outcome--a custodial sentence (either ing

e form of a jail sentence or "time served"--was very small
(4%), and it was the same for experimentals. Second,; al-
‘though.more controls than experimentals received a séort
probation sentence or a small fine (11% compared to 3% and
11% compared to 2%, respectively), these differences may
partly reflect Fhe h}gher'rate at which experimentals failed
to appear for dispositional hearings. Twelve percent of the
experlmgntal group (compared to . 5% of the cdntrols) did not
appear in court; although warrants were issued for their
arrest, the warrants had not been executed (and the . cases
had not been disposed) by the time our data-collection
effo;t closeq._ Not only does this affect the relative ro~
port}ops.off1c1ally sanctioned_(sentenced), it raises thg
p0531b111Fy that the overall level of punishment received b
the experimental group might increase somewhat in the lon d
run. If arrested and charged with a subsequent offense J
while a warrant for the previous failure to appear remains
outstapdlng, there is an increacz1 likelihood of pretrial
detention; there is also the possibility of a harsﬁer out-
come on the new charges or on conviction of bail-jumping.

- In summary, research evidence su ested t i
there were some statistically signifiggnt dif§232n22§1§e-
tween the dispositions of cases diverted to CEP and those
normally.processed by the courts, these differences were not
substantively meaningful in the view of the progfam or ‘
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2;€ers Ep the sgstém.4 ‘Prétrialﬁdiveréion to CEP was an
cal(izrna ive to i0ormal court processing, but it was not typi—
Y an alternative to full prosecution, criminal convic-

tion, or official sanction and supervision.

' Is failure in diversion prejudicial? Tw ' 5=
;19ns c;gcerning CEP's impact onjdefendants' 2O§:§t2:§egui:;

ain. e first is whether unsuccessf icipati i
the diversion pProgram hurts defendantsuahggrgggigaggggslgr
returned to court for prosecution. This question is diffif
gglt to answer and could not be addressed directly through

le experlmenta} design. As expected, successful CEP parti-
Cipants had their cases dismissed; unsuccessful partici-
pants, hgweyer, received a wider range of dispositions To
address 1nd1rect1y whether lack of success in the progéam
had an effect on the subsequent disposition of their cases
eéxperimentals who were terminated from the program w "
pared with the entire control group. TUSTem were com=

_ Similar proportions of each group had the
against them dismissed (41% of the tegminated egggigizntals
compared to 45% qf Lhe controls). A more detailed analysis
of outcome§ 1s difficult, however, because substantially
more experimentals absconded {after being terminated frgm
Ege program).than dié controls (29% compared to 5%). Hypo-
t itlcally, if the Same proportion of terminated experimen-
a s.had absconded as did controls, and if the remainin
pﬁrmlnated gxperimentals had been convicted of an offenge
g € proportion of the two groups convicted would not have’
een 81gn1flgantly‘different. Thus, even loading our
assumptions in the direction of a prejudicial effect, none
was found. The way prosecutors handled the cases of(unsuc—

4 . . .
The distinction between diffe
. . : c 1 rences that are
i@atlstlca;%y 31gn%f19ant and those that are also substan-
p;:iizigiangggﬁg; 1§ lmportant, but ultimately one of inter-
-- itical, programmatic, or normati i
case, there were statisticall ignifi differences pas
' St Y significant differ -
tween the dispositional e Rt
patterns of .the two gro di
ences that can be attributed to the i f the Giverier-
€ 1lmpact of the diversi
program. However, CEP's Board of Tru nt
: : ' stees and manage
g2251q5red it undesx;able for the program to contingemigt
"diseiézdyoggugg i leErSiog model when almost half of those
; ave had their cases dismissed
when those who would be b ithou
1 th prosecuted and sentenced with
CEP's intervention would not i gemface
: --practically speaking~-f
;:gy serloug consequences. Therefore, in 1579, CgP mgg: a
m j:r orgaplgatloqal ghange. While continuing its commit—
tin Eo criminal justice clients; it abandoned its tradi-
ona rel}ance on pretrial diversion as a method for se-
lecting cl}ents for social services.
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cessful diversion clients who were prosecuted appeared to be
a function of the characteristics of original cases rather
than a result of program failure.

Does pretrial diversion conserve court resources?
According to research estimates, CEP diverted less than two
percent of the Manhattan and Brooklyn Criminal Court defend-
ants who were eligible under the program's formal selection
criteria. Despite CEP's ability to divert a thousand defen-
dancs annually, its capacity was too small in relation to
the size of the court caseloads for it to have much, if any,
system impact. Because the number of appearances scheduled
for eligible but nondiverted cases was small (an average of
3.91 for the controls), the reduction of this number through
diversion to CEP (to an average of 3.49) had little signifi-
cance for the overall workload of prosecutors, judges, Lagal
Aid attorneys or arresting officers. Finally, because rela-
tively few defendants would have served probation or jail
sentences in the absence of the program, CEP also did not
have any significant impact on the use of resources allo-
cated to these parts of the system. One prosecutor sugges-
ted that CEP had to be viewed as "a qualitative phenomenon,
not quantitative." By this he meant that, he felt, CEP

provided more appropriate and more Jjust outcomes, but only

for a small number of cases. Yet, our assessment of the
research evidence on CEP's dispositional effects, presented
above, tends not to support this perspective on the program.

C. The Issue of Intervention: Diversion
Services' Impact on Life Stability

Diversion to a program of social services has been -an
integral part of most formal pretrial diversion efforts. 1In
conformity with the standards and goals established for such
programs (NAPSA, 1978), CEP's purpose in delivering social
services to its particular client population was to help ex-
pand their legitimate vocational activities. CEP's clients
were faced with substantial structural barriers associated
with their race, class and age. More than half were Black
and another 40 percent were Hispanic; 90 percent were male,
and more than half were 18 or younger. While fewer than 50
ptrcent had completed the 10th grade, only 25 percent were
enrolled in school, and most of these were not attending re-
gularly. Only 17 percent were employed at the time of their
arrest. Not unexpectedly, almost half of all their families
were receiving public assistance. Although economically and
socially disadvantaged, and living in a major metropolitan
center, these young people were not receiving much help from
the formal network of Ssocial service providers. In the
course of research interviews, researchers inquired about
whether respondents were having concrete problems in areas
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such as tiousing, welfare, employment and school, and whether
those having such problems were receiving any help with
them; many reported problems, but few reported receiving any
help from professional sources in dealing with them.

Employment and education. Data from the experiment
suggested that CEP's intervention did not influence its
clients' ivocational activities. During the first six months
after their arrest, diverted defendants reported an average
of 1.29 months of employment compared to 1.41 for controls
(a difference that is not statistically significant). ' Over
time (from six months before their arrest through twelve
months after), diverted defendants experienced a significant
increase in their salaries and the amount of their employ-
ment (including the number of jobs they held, the number of
months they worked, and the number of hours they worked).
However, fhis improvement was probably a result of matur-
ation rather than a consequence of their participation in
CEP becausie the controls experienced exactly the same

improvements.

There are parallel findings about the impact of CEP's
intervention on clients' involvement in school, although, as
might be expected, there was no increase over time in
enrollment or attendance for either the experimental or
control group. In short, CEP's service efforts did not im-
prove clients' immediate vocational or educational status.

Level of general legitimate activity. Because CEP's
client population was youthful and characterized by unstable

5 pespite the overall increase of employment activity
in the research population, their work behavior remained
very erratic over the period studied. Correlations were
computed between employment variables at intake and at six
monthsg; all were extremely weak. This is striking because
most employment research suggests that knowing whether
someone was working at Time 1 (or knowing how much they
worked) is generally a good predictor of whether (or how
much) they were working at Time 2. This was not the case
with this population. Low predictive power on these
variables may result partly from measurement error, but the
correlations still cast doubt on the appropriateness of
using measures such as "unemployed at entry/employed at
exit" as indicators of a program's success or failure at
changing the behavior of individuals having the character-
istics of CEP's clientele. Knowledge that a program has an
initial overall impact on the employment status of its
clients (e.g., that:they are employed on the day of exit
from the proyram) may not tell much about what their
situations will be the next day or at some later point.
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employmen? behavior, not all of them were ready or able to
secure a job or return to school. Therefore, CEP's service
efforts were also directed at helping its clients increase
‘the amount of time they devoted to legitimate activities
that m}ght improve their future prospects (for example
gearchlpg_for jobs, attending school with greater reguiar-
ity, Joining the military, etc.). 1In this way, 'CEP sought
to help diversion clients demonstrate to prosecutors that
they were generally motivated to change their lives; prose-
cutors and judges did not seem concerned with whether these
young people were employed, seeking jobs, or engaged in
child care, so long as they were not "hanging out."™ This
was particularly so for those officials who assumed
éiﬁrreggiy or nit) ﬁhat if youths were hanging out with

er 1idle people they wer i i in i
o activﬁty? y e likely to become involved in il-

The research showed that members of both the experi-
mental apd the control group did tend to become more gener-
ally qct;ve during the period studied. However, the amount
of_th}s increase was virtually identical for both groups.
Ihls 1mpl}es, again, that maturation rather than proéram
intervention was the major process affecting the lives of
these young people.

Other improvements in lifestyle. Although jobs,
school, and active pursuit of other legitimate vocational
goals were the most tangible indicators of the kind of life
changes sought by CEP, there were other lifestyle changes
thgt program staff hoped would occur for at least some
clients during their participation. Among these were in-
creageq use of local community resources, improved living
cgnlelong, reduced drug or alcohol use, and greater parti-
clpation in group athletic or social activities. The first
of these was considered particularly important. Because CEP
provided services at a central location, not at the commun-

6 1t may be that many prosecutors and judges do not
really expect youthful defendants they divert to social

service programs to demonstrate very specific signs of "1i
stability" (such as a steady job) afteg a short geriod o%lfe

time. _(CEP's service period was only four months.) One New
York City prosecutor, for example, said that, while they
look for something concrete, such as participation in a
training program or a job, for a CEP client to be considered
successful and have the charges dismissed, "he's got to be
doing something beside breathing; most of them are just
breathing when they come in here [arraignment] ." This
supports CEP's notion that their central concern is evidence
ofilncreased_legitimate life activity, not specifically
school enrollment or a job.

21

N b Ao




ity level, staff felt it was necessary to help clients "hook
into" social service networks located in their own neighbor-
hoods.”

Changes in lifestyle during the study period appeared
quite limited for individuals whether they were diverted or
not, and there were no significant differences between the
two groups. There was a small, but statistically signifi-
cant, increase over time in the range of social services
used by members of the research population and in the fre-
quency with which they used them. However, there was no
evidence that the program had an independent impact on this
process. Apparently, as research subjects matured, they
recognized more fully their need for services; while this
affected their use of services, the effects were uniform
across both groups. Self-reported data dlso indicated a de-
crease in research subjects' use of alcohol and marijuana,
and an increase in social activities involving friends whom
they characterized as "straight" rather than involved in il-
legal activities. However, there was again no evidence that
participation in CEP was related to these changes.

In summary, it is likely that CEP's social services
played a role in helping some clients deal with the serious
and difficult life problems they faced. It is also -likely
that for selected clients the agency's role may have been
profound. Nevertheless, the experimental evidence indicated
that, in the absence of the program, an equal number of
young people would have found similar help elsewhere; few,
however, would have found it through the intervention of
formal service organizations. The experience of the control
group suggested that, during the study period of almost two
years while most were in their late teens, this highly dis-
advantaged, court-involved population had very limited expo-
sure to any such systematic helping efforts. Unfortunately,

they also experienced minimal life change, vocationally or
otherwise.

7 CEP diverted defendants from four large, socially
distinctive counties but gave services at only one central
location. 1Its staff felt that many clients were anxious
about working with organizations outside their own communi-
ties, so special efforts were made to help them forge
relationships with more locally-based services. In
addition, since CEP did not have the financial resources to
provide directly some of the services needed by its clients

(e.g., health or housing), it tried to do so indirectly
through referral.
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D. The Issue of Rehabilitation: Diversion's
Impact on Recidivism

Pretrial diversion has been considered a means to avert
the development of criminal careers by diverting youthful
defendants away from a deepening association with deviant or
criminogenic influences found within the criminal justice
system and by facilitating their access to legitimate voca-
tional experiences. The effectiveness of this strategy for
reducing recidivism is particularly hard to establish (as
early researchers pointed out) when diversion programs.do
not (or cannot) select clients who are likely to recidivate.
As Mullen commented in 1974,

It is clear that the pretrial intervention
concept poses a fundamental dilemma acutely
reflected in the evaluation literature. The
basic conflict is between the delivery of
services to reduce recidivism (presumably

among those with enough likelihood of recidi-
vism to make such reduction meaningful) and

the provision of a humane alternative for those
not likely to recidivate. In practice, the
former may become unintentionally or quite
purposefully subordinate to the latter as de-
fendants must pass a number of screening

tests prior to admission: In most cases, the
logic of such ‘screening is either implicitly

or explicitly the selection of minimum risk de-
fendants (pp.29-30).

CEP's clients——-inner-city, minority males who were neither
employed nor in school--were part of a populat%on gt rela-
tively high risk of rearrest. A substantial mlnquty (40%)
had been arrested previously, although the majority were

first offenders. While many did not get rearrested within
the 23 months of research follow-up, there were sufficient
numbers who did (37 percent of the total research popula-
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tion& to assess CEP's impact on subsequent criminal behav-~
ior. ‘

Within program recidivism. Typically, recidivism rates
for diverted and comparison groups are compared for the
period during which the former are in the diversion program.
The logic behind such comparisons is as follows: first,
those who were diverted receive supervision during this
period, while members of the comparison group do not;
second, if the program services are rehabilitative, the in-
program rate for those who were diverted should be lower
than that for the comparison group.

Recidivism data from the CEP experiment were compared
for all experimentals (including those who were terminated
from the program) and for all controls during the four
months after their assignment to these groups. There were
no statistically significant differences between experi-
mentals and controls in either their rate of rearrest or the
number of their arrests. (19.8% of the experimental group
was rearrested, compared to 16.5% of the controls; the mean
number . of rearrests for experimentals was .261 and it was
.213 for controls.) There was also no significant differ-
ence between experimentals and controls on the severity of
rearrest charges, or on their severity relative to intake
charges.

Twelve month recidivism. As with the short term
effects, the experimental data showed no significant differ-
ences in the proportion of experimentals and controls
arrested during the twelve months subsequent to intake, al-
though the rates increased substantially for both groups (to
30% for experimentals and to 33% for controls). Furthermore,
there was no significant difference in the mean number of

8 Although comparisons are difficult because different
methods of data collection and different definitions of
groups were used, CEP appears to have taken defendants at
somewhat greater risk of rearrest than most of the defend-
ants who participated in the other diversion programs
assessed by Mullen in 1974. Looking only at those who did
not successfully complete the programs (those presumably not
affected by diversion), we estimated standard four month
rearrest rates from the Mullen data (roughly equivalent to
the first four months after arrest and diversion). They
were: Atlanta, 13.1%; Baltimore, 16.1%; Boston, -20.3%; San
Jose, Calif., 23.6%; Santa Rosa, Calif., 10.9%; Haywood,
Calif., 39.6%; Cleveland, 13.2%; Minneapolis, 29.5%; and San
Antonio, 2.6%. CEP's actual four-month rearrest rate for
unsuccessful clients in 1977 was 31.7%, which is higher than
those for all programs but Haywood.
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their arrests for this period (.517 for experimentals and
.506 for controls). They were arrested on charges of
similar severity, and-there was no significant difference
between them in the severity of rearrest charges relative to
intake charges. Finally, there were mno differences between
the two groups in subsequent convictions. Seventy-three
percent of the population had no subsequent convictions;
three percent were convicted on violations, 11 percent on
misdemeanors, seven percent on felonies.  Six percent had
open cases at the time of the final data collection.

Longer—-term recidivism. Because of time constraints
on the evaluation, data could not be collected on all '
research subjects for equal follow-up periods longer than
twelve months. Since the final recidivism data were
collected on all subjects during the 23rd calendar month
after the beginning of the research intake period, they
cover different periods of risk for each defendant in the
research population (i.e., a full 271 months for those taken
into the research during the first month of intake, and a
full 12 months for those taken in during the last month).
However, because the experimental and control groups were
selected concurrently, the aggregate data reflect similar :
periods at risk for each group taken as a whole. é

The purpose of the analysis was to see if the twelve :
month rearrest rates continued to rise, and to identify
differences, if any, emerging between experimentals and con-
trols over the longer run. The data showed that the propor-
tion of each group re-arrested rose only slightly over the
twelve month figure (to 35% for experimentals and to 39% for
controls), and that the difference was not statistically
significant.

Thus, despite our finding that diverted defendants were
slightly less likely to be rearrested than were those not
diverted, the difference cannot be attributed to the pro-
gram. It is not just that the difference is small; the
statistical test applied to the data indicates that the
difference between the groups is a result of chance or ran-
dom variation. Reluctantly, one is led by the experimental
data to conclude that pretrial diversion to CEP, and the 1
services provided in that context, did not have the hoped- §

for impact.
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V. HOW CAN THE CEP EVALUATION FINDINGS BE EXPLAINED?

;
i
i
| . - .
1 ments that all official records be sealed, as they are in
‘ :g cases dismissed, to protect from future harm persons who are
|
1
l
|
|
}
|
i
1

not convicted of crimes.2 TIn such a context, where most
dispositions carry some of the characteristics of diversion,
it is obviously rather difficult for formal pretrial diver-—
sion programs to reduce the degree of punishment and stigma
in the dispositional process.

A. Introduction

At the simplest level, pretrial diversion was built up-
on the assumption that if free social services were made

available to defendants, as an i i
’ alternative to conventional im] '
court processing, official decision~makers would be encour- ing Chb's Inability to divert defendante who would

. . . - , laining CEP's inability to divert defendants who would
Z?fgsgosEig;;tfiﬁﬁglﬁagﬁiﬁg?m X;tgdgiiigsgllenlencz{ and in e gtherwige have been sanzgiqned, further explanation can be
the services delivered to needy defendants wgifgmg lon--that ! found in the way the decision was reached to exempt some
their prospects and avert their criminality-—madelgﬁgove 75 cases from prosecution so that they could be diverted. Pro-
lagnchipg of CEP in 1967,_and the subsequent national pre- ‘§ secutors cont;olled the f}oy of cases into the dlver5}on
trial diversion "movement," irresistable. The 1977 experi- i program. It is not surprising, given the prosecutors

mental data suggest that the assumptions that were so widely

structurally defined role, that they perceived it to be in

unstructured interviews and observati i
. ons in court), several ) i . i
eXplanations omeceoiews Seching ta ions. in cour rplonetory ar For less experienced defendants, however, diversion seemed a

insi i i A . a 3 "break" and their defense attorneys did not (or could not
;223222 ;gggyoggeeﬁggiigzngﬁltﬁigd;?gsi we.Eope to assist 1 B show them that the benefit of divgrsion woulé be illusory)
assessment of other programs and otheg %ui} g.sﬁgdy to an .; - under the circumstances. It seemed that defense attorneys,
Jurisdictions. g ! = responding to their own structurally defined interests, were

3 o glad to see clients diverted because diversion would maxi-

: g mize the likelihood of a dismissal with the least expendi-
ture of scarce legal defense resources. The net effect of
these decisions by and attitudes of prosecutors, defense
lawyers and defendants was that pretrial diversion to CEP
was often an alternative to dismissal or to a lenient and

o , : /
accepted for so long were wron : " . their interests to use their own resources in cases where
were not being achigved to anygée:g?nsgii ggerg:Jectlves o conviction is relatively likely and sanctioning the conduct
g d o or incapacitating the offender is relatively important.

Why not? As difficult as it . . o They tended to exercise their discretion by diverting to
mental research in a cdurt settingwaittgasogsggtmgigeg%ff'_ *}{ CEP's supervision other defendants--those who would have
cult to explore systematically the’procesees that accol tl SRl been difficult or impossible to prosecute,; and defendants
for the effects measured. Nevertheless, when th an - : who would have received insignificant levels of supervision
mental data are Subjecteé to further anélgsig ang Zigerl-_ ' o if convicted. Some defendants~-generally those already
bined with data from collateral resear h eff - com | knowledgeable about how the court system operates-—-were able

ch eiforts (including E A to prevent this by withholding their agreement to diversion.

B. The Limited Impact on Case Disposition

_ Summarz. CEP did not have a substantial impact on dis-
positions in 1977 because dismissal rates, in cases of the
kind diverted, were already high in the New York City Crimi- &
nal (lcwer) Courts. Dismissal disposed of about 40 percent o jﬁ
of all cases reaching disposition in these courts and about 1
36 percent of those cases commenced by felony arrests. Not
only was the chance of dismissal high, but there was fre-
qguent use of other dispositions that--as a formal matter—-—
are something less than full criminal conviction.! Many of
the latter dispositional options trigger statutory require-

2 By statute, all official records of the arrest and
criminal proceedings are required to be automatically sealed
and the fingerprints and photographs are to be returned to
the defendant if criminal proceedings are terminated in
favor of the defendant (including acquittals, dismissals
and, since 1977, convictions for violations). For cases
treated under the Youthful Offender statute, official
v records are to be sealed from public access but may be used
: for future criminal Jjustice purposes. Defendants and their
attorneys are not required by the law to take any action to
accomplish sealing; the statutes mandate that the court
order the sealing.
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. ? Cogv1ction may occur after the charges are reduced
to v191§tlons" (such as disorderly conduct) which are
not criminal offenses in the same way traffic violations are
not;.or the State's Youthful Offender statute may be
appllgd, by which prosecutors may substitute a non-criminal
adjudication for a conviction on a criminal offense if a de-
fendant is 18 years old or younger.
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unsupervised disposition, rather than an alternative to
criminal conviction with its potentially punitive sanctions,
burdens of supervision, and lasting stigma.

Constraints on impact arising from system context.
Diversion literature tends to evoke an image of criminal -
courts that prosecute and convict most cases brought before
them, even the less serious ones. However, over the last
ten years or so, empirical data have become regularly avail-

able that undermine this picture. 1In New York City, as well

as in other urban courts around the country, a substantial
proportion (usually about half) of arrests--both misdemea-
nors and felonies--are voided, dismissed or rendered a
roughly equivalent court disposition. This is not a recent
phenomenon. Official statistics on misdemeanor and felony
cases reaching disposition in the New York City Criminal
Courts between 1963 and 1978 indicate a general upward trend
in dismissals, the trend is gradual and started about 1966
-~two years before the introduction of CEP.3 aApproximately
three out of ten Criminal Court dispositions were dismissals
in the 1963-1965 period; this rose to four out of ten in
1966 and remained at that level until 1970 and 1971 when it
peaked at just under five out of ten; the dismissal rate
dropped back to just over four out of ten in 1972 and re-
mained at that level through 1978.

This pattern suggests that CEP (and other formal diver-
sion programs appearing in the city courts during the early
1970s) were part of a general systemic increase in the pro-
portion of cases being dismissed which was already under-
way. The factors accounting for this trend are quite com-
plex, not well understood, and cannot be addressed here.
However, while the increase in dismissals was obviously not
caused by the introduction of formal pretrial programs, it
may have been augmented by their availability. But official
reports of aggregate data do not permit us to be sure about
what, if any, role pretrial diversion had in this increase
in the dismissal rate.

3 gee State of New York, 1965-1978; and Office of
Court Administration, New York City Courts, 1979.

4 gince most cases are dismissed because prosecutors
feel the benefits of conviction and sentence ate out-
weighed by the difficulties of securing a conviction (e.g.,
there are evidentiary problems, witnesses refuse to appear,
and so forth), it is particularly difficult to be sure what
role diversion programs played in the overall increase in
the dismissal rate (see Vera, 1981).
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In the light of these historical data, it does seem
that many of the defendants diverted to CEP's services and
supervision (even at its inception) would not have been con-
victed. Even in CEP's early days, New York City prosecutors
appear to have used the program either as a somewhat coer-
cive way to provide defendants with services, or as a way to
maintain some control over those they did not want (or would
not be able) to prosecute.’® The way New York City prosecu-
tors have used other formal diversion options lends support
to this conclusion. For example, in 1971, the State Legis-
lature introduced as a formal disposition an Adjournment in
Contemplation of Dismissal (ACD) which might be called div-
ersion without services (Section 170.55 of the Criminal Pro-
cedure Law). Similar to the Massachusetts "case continued
without a finding," the ACD permits the prosecutor to ad-
journ a case without setting a date for its return to court;
if the prosecutor does not restore the case to the calendar,
it is dismissed automatically after six months. 1In the
interim, the prosecutor is, at least in principle, free to
resume prosecution if the defendant's conduct so warrants;
this threat of renewed prosecution is perceived to be (and
may in fact be) a way of maintaining at least some degree of
control over the case and the defendant without having to
prosecute, adjudicate, and sentence. Since the proportion
of disposed cases dismissed in New York City Criminal Courts
did not increase after passage of this statute, and since,
by 1977, the ACD was the single most frequent form of dis-
missal (constituting nearly 43% of all dismissals), it
appears that prosecutors used pretrial diversion wvia the ACD
in cases which would previously have been dismissed out-
right.

This somewhat imprecise analysis of system data
suggests that, in New York City at least, pretrial diver-
sion's power to change the dispositional pattern was con-
strained by an already high and increasing rate of dismis-
sal in the caseload of the lower courts. Generalizing this
conclusion to other jurisdictions should be done only with
caution but New York City is by no means the only jurisdic-
tion in which many misdemeanor and felony cases are (and for
a long time have been) dismissed. Official New York State
data for this same period suggest that lower courts in other
cities in the state dismissed an even greater proportion of
cases than did New York City courts, and that the proportion

5 Although tentative because it lacked a true con-
trolled design, Zimring's evaluation of CEP in 1971
suggested that, four years after its inception, perhaps as
many as half the diverted cases would have been dismissed
anyway (Zimring, 1974).
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of cases dismissed in these jurisdictions also increased
steadily during the 1960s and 1970s. Similar data for non-
urban courts in New York State (available only for the 1963-
1970 period) suggest that about the same (and similarly ris-
ing) proportion of cases were dismissed there. While we
have not fully explored thHe data for other states, virtually
all the well-known studies of case disposition published be-
tween the mid-1960s and the late 1970s (most of which focus
on urban courts and felony cases) show similar and sometimes
higher levels of dismissal or its equivalent.

These data do not prove that pretrial diversion has had
as little impact on dispositional patterns in other juris-
dictions as it seems to have had in New York City. However,
the findings about CEP's impact on dispositions cannot be
explained away as a product of factors unique to this juris-
diction or by unusually lax or lenient dispositional habits.

Constraints on impact arising from selection process.

Not all cases are dismissed in the normal course--indeed,
most are not. Therefore, we must explore more than general
dispositional patterns if we are to understand why CEP--
despite its efforts to affect dispositions~-had so little
impact. In order to understand who gets diverted in any
given jurisdiction, it is necessary to discover what influ-
ences the exercise of prosecutorial discretion and the
gsreement of the defense. It has been assumed by many who
operate pretrial diversion programs and by many who write
about them that opportunities for coercion and overreach-
ing in the selection process will be limited if the diver-
sion decision occurs after charges are drawn by prosecutors
and after defendants have consulted with an attorney.
Since, without exception, these conditions were met in cases
diverted to CEP in New York City, and since significant
overreaching still occurred, we should explore the reasons
why.

Data collected in the CEP evaluation offer several in-
sights into how the selection process operated. First, a
collateral study of cases rejected for diversion revealed
that the primary reason prosecuting attorneys (ADAs) refused
to divert otherwise eligible felony cases was that they con-

6‘ See, for example, Pope (1975); Eisenstein and Jacob
(1977);. Heumann (1977); Farrell (1978); Hamilton (1979);
McDonald (1979); and Feeley (1979). As Nimmer (1978) has
pointed out, extensive screening of arrests takes place in
most systers, but cases are not always "screened out" at the
same points in the process; however, it often takes place
(as in New York City) after charges are drawn.
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sidered them "too serious" (rather than "too minor"). The
data alsoc suggest that by "too serious" prosecutors meant
"prosecutable" (as violations or misdemeanors), not "indic-
table" as felonies. While six out of ten of the felony
cases prosecutors rejected for diversion ended by conviction
in the lower court, fewer than two out of ten were deemed ;
serious enough to be sent to the higher court for felony :
prosecution. Prosecutors, therefore, actively blocked di- '
version of some of the more "convictable" cases while ac-

quiescing in diversion of the less "convictable" ones. A

senior prosecutor told researchers that, of the cases ADA's

under his supervision diverted to CEP, probably at least 50

percent fell into two categories: "those where there is a

technical problem with the case...and those that would have

been ACDA without the program but where %the ADA felt the de- ;
fendant needed the services."™ This observation was later {
confirmed by data from the experimental research showing ‘ {
dismissals in almost 50 percent of the control group cases.

Second, prosecutors reported as much interest in plac-
ing diverted defendants under supervision as they did in ob-
taining services for them. As one put it, "ADAs don't like
the ACD because it does not tell either them or the defen-
dant where the defendant will be over the next six months;
CEP did." Therefore, since "only the ADA can offer the ACD
...as long as there is [a possibility of diversion to] CEP,

the ADA won't accept an ACD." Supervision was sometimes an

even more central issue for prosecutors than was convic-
tion. Some reported that the diversion program offered a
more attractive form of supervision than did traditional
post-conviction options. The prosecutor just quoted, for
example, went on to say that "ADAs don't like [probation]
much either, because if they allow themselves to think about
it, they realize probation is giving these defendants no
supervision at all; CEP did."

The likelihood that prosecutors would divert cases when
they presented evidentiary problems, or when full prosecu-
tion.was otherwise unlikely, is precisely the problem early
critics of diversion such as Freed (1974) and Morris (1974)
pointed to when cautioning against the use of diversion as a
"preadjudication sentence." However, exercise of prosecu-
torial discretion in ways that divert the unprosecutable
case and place control over the unconvictable defendant can
occur routinely only when defendants do not fully understand
the real dispositional options open to them. Defendants
having the advice of counsel (as in New York) would be ex-
pected to agree to diversion when their cases are unprose-
cutable only if defense attorneys tend to be ignorant of the
facts of the cases, are inexperienced in negotiating dispo-
sitions in the court, or (more likely) tacitly cooperate
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with the prosecutor because they believe it is in their
interests to do so.

Diverted defendants' lack of knowledge about the dispo-
sitions they are actually facing in the court system is
suggested by CEP research data. Defendants who refused di-
version to CEP when it was offered (taking their chances
instead on the normal court process) were typically older
and had more prior experience with the court than were de-
fendants who agreed to diversion. PFour out of ten defend-
ants who agreed to participate in CEP believed at the time
that they would receive a jail sentence if their cases were
prosecuted; an additional one out of ten expected pr-bation.
Most of them were wrona., Only one out of four expected a
dismissal. Yet, as the control group data show, almost one
out of two would have had the charges dismissed without di-
version, and the likelihood of jail was minuscule.

Why didn't their attorneys correct these defendants'
misperceptions? Recall that significantly more court
appearances were scheduled in the cases of defendants
assigned to the cont¥ol group than in cases of diverted de-
fendants and that, although controls received fewer out-
right dismissals, they were rarely sanctioned heavily. Put
somewhat more c¢ynically than is. probably warranted, defense
attorneys had iittle incentive to prolong negotiations in an
effort to obtain lenient outcomes (even dismissals) when an
immediate diversion to CEP would guarantee the dismissal if
the defendant stayed with the program. Obtaining a dismis-
sal is clearly in the interests of a defendant; it may be
iess obvious why it is in the independent interests of a de-
fense counsel, and why he might have an independent interest
in obtaining it through the pretrial diversion mechanism.If
dismissal is accomplished with minimal negotiation, it
enables him to limit expenditure of scarce professional
resources—--both organizational and interpersonal--while at
the same time helping to demonstrate that he and, in the
case of Legal Aid, his organization, provides clients with
competent, aggressive legal advocacy. CFP assured dismissal
with little oxr no negotiation. When a dismissal did not re-
sult, it was because the defendant failed to complete the
CEP program; in such cases, the onus for a failure to win
dismissal would fall upon .the defendant rather than upon the
defense counsel. For cases in which defense counsel thought
dismissal was likely, diversion assured it without effort or
risk on his part (though it did require effort from defend-
ants). For cases in which defense attorneys were less cer-
tain of dismissal, pretrial diversion maximized the likeli-
hood of this most-desired disposition--again without requir-
ing much expenditure of defense counsel resources to negoti-
ate or try the case. In neither situation, however, was it
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clear that diverted defendants fully understood the options,
or their attorneys' strategies and independent interests.
For defense attorneys, particularly the overburdened Legal
Aid staff, diversion was a useful tool to achieve what their
professional and organi;ational roles demanded: dismissals
expeditiously obtained. '

It should not be ignored that many defense attorneys
also believed that their clients needed social services and
needed them desperately. Defense attorneys often said pre-
trial diversion was more helpful to their clients than dis-
missal or other lenient dispositions which dié not involve
any help or supervision:

[Diversion] is a good thing. If you just put
someone back on the street, he really doesn't
know what has happened. These programs help them
understand the court process, what has happened,
and to recognize they would get hurt by getting
arrested [again]. People learn to recognize that
they have done something that is defined as wrong
and that the consequences could be serious.

Why wasn't CEP able to assure that only defendants
facing prosecution and punishment were diverted? Because it
had no official standing in the case through which to influ-
ence decisions and because prosecutors fully controlled the
selection process. If CEP wanted to continue to obtain
clients through the pretrial diversion mechanism, it needed
the good will of prosecutors; prosecutors, however, did not

7 A similar observation might be made about the role
of judges. Although in an official position to exert influ-
ence, they rarely did. Judges would occasionally block the
diversion of a defendant obviously not likely to be prose-
cuted but only if they could get the case dismissed immedi-
ately. Judges (particularly those in arraignment) were
anxious to have cases disposed and rarely interfered if a
disposition (such as diversion) had been agreed upon by the
other parties. The organizational imperative they faced
daily was to clear their calendars.
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particularly need CEP or its good will.$8 Equally important

was the bind in which CEP's court screeners found themselves -

becguse of tbe duality of CEP's goals: the program was . to
deliver services to needy, disadvantaged clients, but it was
alsq to affect their case outcomes in a positive way Theo-
retically, the two goals were compatible: service deiivery
was assumeq_yo be an effective means of influéncing disposi~
t}opal decision-making, and the prospect of favorable dispo-
sitions was seen to be a means of attracting to CEP defend-
ants needing help. 1In reality, the two goals were not

necessarily so neatly connected CEP'
. S, scree ‘
defendants” who had enormous social service neggg? §3¥ $ﬁ3y

might ?r Tight Not need help getting the charges against
them dismissed. 1In selecting clients, CEP's screeners
tended to take the position "when in doubt, divert," since

these defendants were not likel :
anywhere else,9 ely to get help or services

. The diversion literature enerally ass i
sion will bgcome increasingly ?ust andyfairuzgsighg:cgéz:r
more formal;zed. The NAPSA Standards and Goals expressl
argue that %f diversion takes place after the charges arg
drawn,.and i1f the defendant is represented by counsel, the
potentla; for "coercion and overreaching” will be limited
Our examination of diversion in New York City is not re- )
ﬁssurlng apout the power of formal protections to reduce

ovefreachlng." Even with the advice of counsel defend-
ants' agreement to enter the diversion program séems to
hgvg been based upon inadequate understanding of the dispo-
Siticnal process and, although diversion was formalized,p

prosecutors retained virtual total co
diverted. . ntrol over who was

8 Dpespite its lack of official i
. nvolvem

gon;rol, CEP did aFtempt to affect prosecutor?gf gggisions
ggglrectly. Sometlmgsyscyeeners vigorously negotiated with
ADAS Fo secure the diversion of a particularly serious case:
in th;s way, they hoped to éncourage prosecutors in this '
prgptlgg.' Other times, the agency changed its eligibilit
criteria in attempts to exclude categories of cases unlikgly

to be treated punitively Its move to a ony-o
; . t :
in 1977 was such. an attempt ﬁel y-only policy

9 : :
And, in fact, as the research data indi
N - 1n indicated, CEp'
client population generally was not receiving help féom s
other Service-providing agencies. :
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C. The Lack of Impact on Life Stability

Summary. The research showed that CEP's efforts to
change the %ife circumstances and behavior of diverted
defendants by providing social services had no measurable
impact.10 This is not a demonstration that such impacts are
impossible to achieve. (Although there is, of course, much
literature suggesting that social services programs gener-
ally have substantial difficulty achieving goals of behavior
change.) But, the central question emerging from the CEP
research data was whether the delivery of social services
within the framework of pretrial diversion could be
effective with the CEP clientele. Some of the research
findings suggest a negative answer. '

More than half those diverted to CEP were considered
"successful" participants: that is, they attended regularly
and their cases were dismissed when returned to court with a
program recommendation for dismissal. Research data,
however, revealed that even for this group--those who part-
icipated in the agency's social services most fully--there
was no evidence of program impact. Why not?

Four sets of explanatory factors are suggested by the
research data. First, personal interviews indicated that
these active participants were particularly focused on
getting the pending charges dismissed; these interview data
raise the question of whether, within the context of de-
ferred prosecution, CEP's clients were appropriately moti-
vated to make real use of the program's social services to
achieve other personal ends. Second, there is evidence

10 A methodological comment is appropriate. Despite
the overall power of the experimental design, the inability
of the research to find program impact on vocational vari-
ables may have resulted partially from the difficulties
involved in measuring these activities for this particular
population. The variation in behavior found within each
group {that is, within the experimental group and within
the control group) was quite large. This meant that very
large differences would have to exist between the groups if
the measurzss used were to. detect impact at statistically
significant levels. Yet the findings of other research on
behavioral change suggest one would expect the impact of a
program such as CEP to be relatively small. In addition,
because many of the research population were not employed at
all during the research period, the sample size was reduced
for some analyses; this further limits the power of the
statistical tests. Consequently, it would have been diffi-
cult for this research to detect the very small effects that
might have resulted from clients' participation. in the

program.
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that{ in general, CEP's clients were suspicious of formal
helplng organizations, had little experience with them, and
typically sought out family and friends to solve personal
and employment problems, rather than relying on a wider net-
work of community resources. Third, research and policy
lltgratures have consistently identified CEP's target popu-
lation as an extremely difficult one with which to work
toward behavior change; for minority inner-city youth, there
appear to be substantial barriers to successful intervention
in their vocational status ranging from labor market condi-
t}ons to the inertia and lack of goal-orientation of youth.
Flnally,.CEP had several organizational problems that may
have limited its capacity to deliver services effectively;
some of these problems were structural and arose from the

agency's reliance on pretrial diversion a inci
. _ s the principal
mechanism for intake. P P

. Mismatch between participants' goals and goals of ser-
vice delivery. Most of those who agreed to participate in
CEP.repor§ed that the major reason for their decision was
their desire to have the charges against them dismissed. We
have_already noted the fear of many that normal court pro-
ceéssing would result in a jail or probation sentence. It is
;gterestlng that at intake the CEP counselors were more
likely to have identified "court case related needs" as a
focus of potential clients' concerns for those who ultimate-"
ly complgted the CEP program, than for those who dropped '
out.' This suggests that those who received the most program
Service were also those most focused on court outcomes and
mgst_anx1ous that their participation help them avoid con-
viction and punishment. When asked what they thought they
had to.do to obtain a dismissal of the charges, they were
more likely than program dropouts to say simply that they
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had to "attend."!! 1In addition, they were less likely than
dropouts to have had experience of the dispositional process
through a prior arrest, and were more likely to have had
prior employment and higher earnings. Thus, they may have
had an exaggerated fear of the court consequences of drop-
ping out and they may have had a better. understanding of the
importance to their vocational prospects of avoiding the
anticipated conviction and punishment. As a group, these
program completers exhibit the attitude--respect for or fear
of authority--that one would expect from "boy scouts and .
virgins" (as the Eypical diversion clients were described by
Morris in 1975).!

Participants' mistrust of formal social service pro-
grams. CEP clients' lack of experience with, and suspicious
attitudes toward, formal programs of social service may also
have limited the impact of CEP's program on their lives.
Counselors typically described their young clients as angry,
wary of helping agencies (particularly those connected with
the courts), and afraid of organizations located outside

" Among experimentals, attendance at CEP had a strong
negative relationship to rearrest. "Successful" CEP parti-
cipants were rearrested significantly less often than were-
CEP terminations (24% compared to 49%). Similarly, among
the control group, defendants who received favorable dispos-
itions on the intake case were less likely to be rearrested
than were those with unfavorable dispositions. These and
related data imply that the "boy scouts" in both the experi-~
mental and control groups were most likely to remain boy
scouts, and the "bad guys" stayed bad. The control group
members who received favorable dispositions, and those
members of the experimental group who attended CEP regularly
were the persons least likely.to recidivate, even without
services., Since those most likely to be successful in CEP
were those who attended most often and had the fewest number
of prior arrests, we can conclude that diverted defendants
who were most likely to be rearrested (and to be arrested
more often), and who were, therefore, most in need of reha-

bilitation, were the ones least likely to attend CEP or
receive its services.

12 1t is important to remember that even those youths
with relatively more prior work experience and higher
salaries had very little of either. As indicated above,
they also had a lower rate of rearrest then those who failed
to complete the program, a fact which cannot be attributed
to their participation in CEP. Both factors, therefore,
suggest the "boy scout" interpretation of the data rather
than an "economic stake" explanation. :
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their narrowly defined but "safe" neighborhoods. CEP was
neither a "community based" service organization (in the
sense that it was not an organization of community re-
sources), nor were its services located in its c¢clients' own
neighborhoods. This encouraged CEP staff to believe that
vigorous outréach was needed to help their clients become
(and stay) involved in CEP's services, 13 and that referral
to service agencies located clecser to their homes was essen-
tial. Of course, to the extent that CEP sought direct ser-
vices for its clients through referral to other agencies, it

lost some contro% over the quantity and quality of the ser-
vices delivered.

While CEP's active clients often would not go to the
community resources to which they were referred by CEP
counselors, the research data also indicated that wvirtually
none of CEP's target population (experimentals and controls
alike) had had recent contact with such helping organiza-
tions or programs. In addition, after reporting to resear-
chers about the specific problems they were experiencing
(e.g., employment, school, health, housing), few indicated
they had sought or been given any problem-solving help from
social service workers (including employees of the City's
Department of Social Services, from which half their
families were receiving public assistance). As might be
expected, most relied on friends and family for help; for
example, eight out ten of those who had held a job recently
had found it through such informal sources.

Age~-related barriers to effective service delivery.
While it 1is often claimed that systematic intervention may
be most useful when individuals are still young, the late
adolescent period is a demonstrably difficult time for in-
fluencing vocational behavior. Not the least of the barr- .
iers to be confronted is the very high structural unemploy-
ment among youth generally and particularly among urban
minority youth. Youth unemployment has been considered a
major, growing social problem at least since the early

13 CEP's outreach activities were frustrated by  the
geographic dispersion and residential instability of its

clients, characteristics that also affected the success
researchers had in reaching the research population for
interviews (see Appendix B).

14  Referring clients out for many services was a
practice also encouraged by the level of CEP's funding (too
low for direct provision of all services) and by the source

of those funds (the City's Title XX “Informatlon and Refer-
ral" budget).
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1960s. In fact, various provisions of the MDTA (under which
the early diversion programs, including CEP, were funded)
grew out of this concern. In considering whether CEP could
realistically have had any impact on its clients' involve-
ment (or lack of involvement) in the world of work, the
extent to which that world is foreign to them must be taken
into account. Not only were CEP's clients unskilled, under-
educated youth with very little prior experience of work or
training, but-- before, after and during the CEP evalua-
tion--the unemployment rate in New York City for the pro-
gram's target population was in excess of 40 percent and
relatively few job training programs were available to them.

Other factors associated with its clients' age may have
inhibited CEP's service impact. Previous research on simi-
lar populations has shown, as do the CEP data, that the
agency's clients were uncertain about their vocational goals
and unrealistic about their employment opportunities. Both
brought them into disagreement with the CEP counselors about
what services the agency ought to provide. For example,
while counselors tended to believe many clients should pur-
sue "pre-vocational" goals (including improving their basic
educational skills and obtaining credentials such as a high
school equivalency diploma), CEP's participants tended to
view their previous educational pursuits as unrewarding and
were reluctant to return to school (even in non-traditional
programs). Clients who wanted immediate employment and
whose counselors agreed with this objective tended to be
dissatisfied with what the agency_ was able to provide
--namely, low-paying menial jobs,]!

The research reveals the CEP population to be char-
acterized by extremely erratic work patterns. While employ-
ment studies usually find that the number of months a person
has worked during one period is a good predictor of whether
(and how much) that person worked during a later period,
this was not the case for CEP's clients. The unpredictable
work pattern is partly a function of the relative youth of
the group studied; however, while their involvement in the
labor market improved somewhat over the 18 to 24 months
covered by the research, it did not improve much, and while
older subjects were more likely to be employed for longer
periods and at higher salary levels than were younger

>

15 Although their employment expectations were
unrealistic, these youths' view of available jobs as poor
in quality, and their belief that more education would net
them few economic rewards, are rooted in reality. This is
a powerful dilemma that, unfortunately, is not typically
resolved simply by growing older.
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subjects, the differences were surprisingly small. The most
reasonable interpretation of these findings is that it may
be inappropriate to expect that an intervention providing
only modest levels of sService over a relatively short time
will produce a significant improvement in labor force parti-
cipation with a population already severely and multiply
disadvantaged.

Barriers to impact arising from CEP's structure.
In seeking to explain the lack of impact of the program's
social services, we cannot ignore problems in the agency.
Several difficulties that could affect the efficacy of ser-
vice delivery surfaced from the research staff's observa-
tion of program operations and from insights offered by
CEP's own staff.

First, CEP had enormous difficulty with job develop-
ment. Both the literature on manpower programs for youth
and CEP's own experiences suggest that job development is an
extremely important and complex aspect of any effort to
improve the employment circumstances of disadvantaged youth.
Although CEP struggled to make a success of job development
for its clients, and although it refused to abandon these
efforts even after many other diversion programs had done
so, CEP did not believe it had been particularly successful
" in this area. CEP staff attributed this to three factors:
(i) the intrinsic difficulties posed by the youth and lack
of experience of its clients, the declining job market, and
.increasingly hostile public attitudes toward youthful offen-
ders; (ii) the fiscal constraints limiting the size and
guality of CEP's job development staff; and (iii) the diffi-
culty the agency experienced in achieving effective coordi-
nation between the work of job development personnel and
counseling staff.

Second, CEP's efforts may have been diluted by staff-
management problems that were rooted in its history. From
the beginning, CEP was committed, for philosophical and
practical reasons, to hiring paraprofessional personnel,
including ex~offenders. This commitment was rooted in part
in a recognition that these individuals themselves needed
satlsfylng employment opportunities, and in part in the
agency's experience that such staff increased the program's
ability to reach out to and to help its young clients. At
the same time, howev.:r, CEP management believed that the
different types of counselling and services it sought to
provide could not all be effectively delivered by any single
type of service deliverer, whether professional or parapro-
fessional. Consequently, it was characteristic of CEP that
each client would be served by a number of staff, each
having accumulated particular skills and specialized infor-
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mation, and each trying to establish a personal relation-
ship with the client during the short service period. Most
of the staff felt this situation confused clients and
limited their ability to make full use of the services and
relationships that CEP offered.

Finally, CEP's attempts to deal with its clients' pro-
blems faced constraints that stemmed from its reliance on
pretrial diversion as the mechanism for selecting those whom
it would help.16 For example, the program's four month
period of client participation was felt by many of CEP's
staff to be too short for their deeply disadvantaged youth-
ful clients who needed more extensive and intensive help
than could be provided in that time; but the agency did not
feel that requiring a longer service period or a more intru-
sive level of participation could be justified when clients
were selected under conditions of deferred prosecution. As
the research demonstrated, few diversion clients would have
received much, if any, supervision from the criminal justice
system in the absence of the program. CEP adhered to the
widely accepted standard for pretrial diversion programs
that the amount of supervision entailed should bear a direct
relationship to the alleged offense.l7 This problem was
compounded because, as suggested above, clients who come to
a service-based program through deferred prosecution tend to
be drawn to it by the prospect of a favorable case outcome
rather than by the prospect of benefit from the services
offered.

D. The lack of impact on recidivism

If we return to the assumptions upon which the model
for pretrial diversion was built, the explanation of CEP's
failure to reduce its clients' recidivism seems simple.
Because the agency's efforts had little meaningful impact on
case disposition, because CEP could not reduce by much the
stigma flowing from an arrest and prosecution, and because

16  rThere were also constraints stemming from CEP's
sources of funding. While these certainly affected its

operations as a social service agency, they did not directly
affect it as a diversion program. Therefore, we have chosen
to concentrate on how its diversion operations affected
service delivery.

17 1t is also likely that if the period of program
participation required for diversion was too far out of line
with the possible consequences of prosecution, the program
would not have attracted participants.
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it was unable to effect relative improvements in clients'
vocational and educational status, there is no reason why
recidivism patterns should have been affected.8

CEP's inability to achieve a substantial impact on
those variables that are specified, in the pretrial diver-
sion model, as related to recidivism is, perhaps, explana-
tion enough of the lack of impact on its clients' rearrests.
But that model is now ten years old and much thinking about
recidivism, some of it quite sophisticated, has gone on in
between. Therefore, it is possible that the model itself
may not reflect the etiology of crime.19 In this context,
the inability of this program to reduce recidivism in the
lives of those it diverted does not mean it is impossible to
do so, but it does suggest that it is not possible to affect
the recidivism of this population in this way.

18 once again, there is a methodological explanation
of the research finding that CEP had no impact on recidivism
which should also be considered. While very sensitive
statistical tests were applied to the data, whether they
detected statistically significant differences between the
proportion of experimentals and controls who recidivated
depended on the size of our sample and magnitude of the
differences expected. Since from both previous research and
from program experience, we expected the program's impact on
recidivism to be relatively small, the CEP research sample
of 666 provided an 80 percent chance that we would detect an
actual program reduction of recidivism from, say, 30 percent
to 21 percent; it provided a 90 percent chance that we would
detect a reduction from, say, 30 percent to 20 percent.
However, it is possible that CEP produced an impact on reci-
divism that was smaller than these examples; if this was in
fact the case, our research could not have identified it at
a statistically significant level without a much larger
sample.

19 we aiq attempt to see if we could find in the
research data on this population something that would help
us distinguish those who recidivated from those who did not,
since program participation did not. Perhaps it is not
surprising, but it is disappointing, that what distinguished
the groups in our analyses were variables that do not sug-
gest how to improve program attempts to- affect recidivism
(e.g., research subject's age, gender, prior conviction
record, who they lived with during early adolescence, and
that family's welfare status). Of course, this research
project was not designed to fully explore causal models of
recidivism.
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VI. CONCLUDING OBSERVATIONS

The study we have just summarized assesses the impact
of one of the country's most prominent efforts at adult
pretrial diversion. At the time of the research, the Court
Employment Project had carried out pretrial diversion in New
York City's Criminal Courts for ten years, operating at full
client capacity and under local funding. It's longevity and
reputation provided powerful evidence of CEP's success at
implementing and institutionalizing the pretrial diversion
reform, but did not directly answer the question whether the
program succeeded in changing the lives of its diverted
clients or the dispositional decisions of the courts.

Vera's experimental research was designed to examine these
lssues and, by doing so, to contribute otherwise unavailable
emplrical material to the lively, on-going national debate
on diversion as a reform strategy.

. Though disappointing, the experimental findings are not
entirely surprising. Closely examining the body of litera-
ture on pretrial diversion that had emerged over the preced-
ing decade, one finds a persistent cautionary note underly-
ing a geneyal tone of enthusiasm about diversion's potential
for improving the way courts process youthful defendants and
fo; helping them improve their life situations. Primarily,
this note took the form of consistent (if often grudging)
ackpowledgement that systematic research had not produced
solid evi@ence of program impact. In addition, uncertainty
was occaslonally expressed about whether diversion programs
could ever operate, within tbe highly discretionary deci-
s;on—making processes of the court, so as to routinely
divert defendants who were facing prosecution and punishment
and who were also willing and able to utilize short-term
soF1a1 services directed toward behavioral change.

. The ﬁindings of Vera's experimental research on CEP's
1mpact (discussed in Chapter II above) provide substantial
evidence that caution was appropriate: under the rigorous
conditions of random assignment, no meaningful differences
in program effect were identified between those who were
diverted and those who went through the normal court pro-
cess. Possible explanations offered for the program's lack
of impact (Chapter III above) tend to support the notion
that pretrial diversion programs find it extremely diffi-
cult, and in some cases impossible, to establish routine
operating procedures that assure diversion is used by wvourt
actors and by clients in ways intended by the programs.




What might we learn from these research findings?
Certainly we cannot conclude that the early pretrial diver-
sion movement was insufficiently thoughtful about how to
achieve its goals; nor can we conclude that expending social
service resources on helping this population is fruitless.
Such facile conclusions would ignore the fact that much of
the pretrial program planning of the 1960s and 1970s
occurred in the absence of detailed knowledge about the
complex court and societal processes within which interven-
tion was attempted, and that much of what was believed at
the time provided an inadequate basis for effective policy-
making and planning. For example, while it was known in the
1960s (and acknowledged in the President's Commission
Report) that a large proportion of cases in lower courts
throughout the United States were routinely dismissed (or
disposed in an equivalent way) and that discretion was a
major element in the decision-making process, our empirical
knowledge of exactly how courts operate, how case decisions
are made, and how discretion operates in specific instances
was limited and imprecise. 1In that sense, pretrial diver-
sion programs set up their court operations and attempted to
affect case outcomes in the absence of sufficiently detailed
knowledge about courts as social systems.

"Similarly, while there was considerable discussion in
the literature about the role of official labelling in the
development of deviant behavior, and about the appropriate-
ness of various types of rehabilitative strategies for youth
(especially employment-related strategies), rigorous empiri-
cal investigations were few. What was available showed
mixed results and provided little concrete guidance for pro-
grams that were attempting to design strategies for affect-
ing behavioral. changes in clients in a variety of social and
economic circumstances. Unfortunately, while our knowledge
has developed since the early days of pretrial diversion,

the "state of the art" is still uneven and all too frequent-
ly primitive.

.We can, however, offer several general observations
based upon. our detailed examination of CEP's diversion
efforts. First, simply providing court decision-makers with
an alternative for handling cases does not assure that the
new option will be used in the way preferred by its advo-
cates. - The potential impact of introducing any new resource
~into a complex system of negotiated decisions can be antici-
pated only through a careful analysis of how specific
decision-makers see their roles, and how their behavior is
influenced by the others with whom they must routinely
interact. The existence of an opportunity for a decision-
maker to use an alternative is not necessarily a sufficient
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incentive for him to-do so (even when it would be personally
congenial), if his relationships with others in the system
of negotiation would be disrupted, or if his other goals are
jeapordized (see Nimmer, '1978). Because different actors

in the court system are likely to be pursuing quite differ-
ent interests when they agree to make use of a diversion
program, existing diversien programs cannot assume they are
diverting defendants from conviction and harsh sanction.
Even if they believe their impact is great, their actual
impact on dispositions may not be measurable without con-
trolled research. The CEP evaluation indicated that, in the
absence of such research, defendants and their counsel in
New York City believed the consequences of normal court
processing were more serious than they actually were.
Therefore, if (for whatever reason) controlled research is
not possible in a jurisdiction, an accurate assessment of a
diversion program's impact is going to be difficult to
obtain. Positive impact certainly cannot be assumed.

Second, despite occasional protests to the contrary,
most diversion programs attempt to improve clients' beha-
vior. The findings of the CEP research suggest that more
detailed analyses are needed of what specific types of
services are effective, with different types of clients, for
the various behavior changes that are desired. While the
CEP data do not themselves contribute to such an analysis
(except in a general way), they do suggest caution about the
fairly common assumption that a mildly coércive setting is a
good context for delivering social services because it helps

‘motivate behavior change. The research on CEP suggests that

when young people enter a conventionally-~structured social
service program primarily because they want to avoid unfav-
orable consequences elsewhere (e.g., in court), they tend to
work at satisfying program personnel, by complying with
formal performance requirements, rather than using the

social services to effect behavior changes or to improve
their life situations. '

Finally, CEP's response to the findings of Vera's
research must be taken as encouraging by anyone interested
in humanizing the criminal justice system and improving the
prospects of underclass youth in our inner cities. When /it
became apparent that pretrial diversion was not achieving
the agency's goals, pretrial diversion was abandoned. To
reduce unnecessary incarceration, CEP launched a post-con-
viction supervision program; it offered intensity of
supervision sufficient to provoke judges to entrust to CEP
offenders already convicted for whom a jail sentence had
been set (but not yet executed). To increase the chances
that its social services would go to those who would use
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them to improve their lives, CEP offered its. help to anyone
who wanted help, without offering hope of more favorable
court treatment if the services were used. And to address
as directly as possible the mlserable life prospects of ‘the
multiply disadvantaged youth with whom it came in‘contact,
CEP restructured itself and secured new financing to employ
them directly, to train them and to ready them for entry

into the world of work
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APPENDIX A

/ THE COURT EMPLOYMENT PROJECT:
'ARCHETYPE FOR PRETRIAL DIVERSION

Pretrial diversion was advocated as a criminal justice
reform during the 1960s and was widely ‘implemented during
the 1970s. The U.S. Department of Labor (DOL) made it
possible to launch a demonstration phase during 1968-1970,
by providing Manpower Development and Training Act money for
delivery of vocational services to offenders. .In 1968, DOL
funded the first pretrial diversion programs, the Court
Employment Project (CEP) in New York City and Project
Crossroads in Washington, D.C.,; to explore their feasibility
as alternatives to regular court processing. The projects
had similar operating procedures and were designed to
achieve similar goals. First, to identify appropriate
defendants and to advocate for their diversion, the agencies
were administratively separate from the criminal justice
system, and they 1ndependently screened cases in the courts.
Second, to facilitate clients’ vocational improvement and to
discourage their future arrest, these programs provided
diverted defendants with employment . and other concrete man-
power services that were not regularly available to youthful
offenders. ' Third, to reduce the potentially stigmatizing
effects of a criminal conviction, the programs negotiated
with prosecutors to secure agreement that the charges would
be dismissed and the official records sealed for defendants
who successfully part1c1pated in their services.

After the demonstration phase, these two programs
became prototypes for DOL's- further expansion of manpower-.
based pretrial diversion programs. In 1971, DOL funded an
additional seven programs and, in 1975, ten more;:- the latter
were supported by money allocated under the Comprehensive
Employment-and Training Act (CETA). Also in 1971, the Law
Enforcement Assistance Administration (LEAA) began to fund -
pretrial diversion with money authorized by the Ominibus -

Crime Control and Safe Streets Act of 1968. Heavily
supported by LEAA, diversion programs grew rapldly-—from

four in 1970 to over 200 in 1978. -

As one mlght.expect, the LEAA—funded programs placed
somewhat more emphasis on the development. of increasingly:
formal relationships between diversion programs and the-
criminal justice system and somewhat less emphasis on
particular manpower or other service strategies. As.a
result, the structure and--to some extent--the goals of
pretrial diversion appeared to change after 1970-7%1.  Some
change can be ' explained by the diversity of local needs to-
which the prototypes were adapted; other changes seem best
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explained by the growing closeness of the programs to offi-
cial criminal justice agencies. "It is significant that 40
percent of the diversion programs listed in the [American
Bar Association's] 1974 edition of the [Pretrial Diversion]
Directory were sponsored by independent, private sector
entities while reference to the 1976 edition of the.Dlrect—
ory shows that only 17 percent of the programs are 1n§epen—_
dent or sponsored by private sector groups" (Bellassai,
1978:26-7). By 1976, 36 percent of the programs were under
the administrative control of executive agencies of state or
local governments, 16 percent were administered by prose-
cutor's offices, and 11 percent were under the control qf
courts. Madeleine Crohn, Director of the Pretrial Services
Resource Center, reflected recently on the "profound trans-
formation of the programs" that occurred after their initia-
tion in the late 1960s:

While the programmatic 'shell' and guidelines
were left somewhat intact, the purpose was
altered. To be relevant, the programs were
required to improve the system itself and to
satisfy new societal interests.... Pretrial
diversion switched from being an alternative
to the criminal justice system to one within
the criminal justice system (Crohn, 1980:
23,33).

As a consequence, Crohn suggests that "The full humanistic
vision [of pretrial diversion] was never fully developed,"
and that "the underlying premises of the original pretrial
diversion concept remain undemonstrated at best" (p.44).

In 1978, the National Association of Pretrial Services
Agencies (NAPSA) approved standards and goals for pretrial
diversion. Most of these were clearly rooted in the
rationales advanced for this reform during the late 1960s
and early 1970s. There is fairly convincing evidence,
however, that contemporary programs do not conform to these
standards. A national survey of pretrial agencies carried
out by the Pretrial Services Resource Ceanter (Pryor, 1980:
4-12) suggests that most programs conform to the standards
in some important ways, but not in all. Unfortunately, the
organizational and operational structures of the 200 or so
diversion programs around the country are difficult to
discuss in detail because information about what they are
actually doing is scarce, and because the only recent body
of data (gathered for the Pryor study) has not as yet been
fully analyzed. . o L ‘ ‘ ‘
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What of the Court ‘Employment Project, the original
pretrial diversion program, the "prototype" that was a
decade old at the time it came under scrutiny for this .
evaluation? It is perhaps surprising that, despite changes
in its environment and some internal reorganization, CEP had
remained remarkably stable in its administrative and opera-
tional structure and in its programmatic goals (as formally
and informally articulated by management and staff). The
degree to which CEP's has adhered to the original concept of
pretrial diversion (and to its underlving rationales) can be
seen by comparing it, as it operated during the research
period, with the NAPSA stindards and goals. While this
exercise cannot demonstrat> the quality of CEP's operations,
or reveal the extent to which it lived up to "the full
humanistic vision" of diversion, it does suggest that,
structurally and operationally, CEP remained a good model of
the original notion of what a pretrial alternative to prose-
cution should be, ‘ ‘ :

’

Intake procedures

As suggested above, many current diversion programs are
administered by executive or judicial bodies that are part
of the criminal justice system. Although it may be possible
for official agencies to provide "alternatives" to official
criminal justice processing (and the NAPSA standards take
no express position on this), diversion was originally
envisioned as a process by which defendants would be re-
moved from the control of these agencies: defendants were

to be offered not only an alternative form of treatment, but

an alternative experience. Therefore, it was originally
thought that pretrial diversion should be to a service

+.._agency located outside the criminal justice system. From

its inception, this was how the Court Employment Project was
set up, and it remained an independent organization funded
.through the City's social service budget.

- The NAPSA standards propose that defendants not be:
diverted until after the formal charges have been filed and .
until after they have consulted with an attorney. In this
area, the standards aim to assure that defendants who are
likely to be dropped from the system early are not diverted,
and that diversion is voluntary. CEP's intake procedure .
‘ensured-that diversion took place only at or after arraign-
ment,- well after charges had been filed; and that the de-
fendant was always represented by counsel whose consent was
required before CEP would accept diversion. In contrast,
according to the recent Pretrial Services Resolurce Center:
national survey, "almost half of all the programs divert at
least some people prior to formal charges having been filed,
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despite the potential for abuses inherent in such practices"
and "in more than 40%...there is no formal reguirement

that counsel must be present and agree to a decision to
officially divert a defendant" (Pryor, 1980:5-6, emphasis in
original) . T

The NAPSA standards also. reject any conditioning of
pretrial diversion upon a defendant's guilty plea (or
informal admission of guilt), and severely limit require-
ments that defendants provide restitution.l! 1In this area,
the standards are designed to protect diverted defendants
from prejudice (if prosecution is resumed) and from the
imposition of essentially penal burdens. CEP's position
was firm that no'admission of any sort was required or
encouraged by staff as a condition before diversion, and
monetary restitution and community service were not per-
mitted either as a condition of program participation or as
part of a defendant's activities while in the program. In
contrast, according to the Resource Center survey, four out
of ten diversion programs ackoss the country require an
admission of guilt, and seven out of ten require restitution
or community service as a condition of diversion.

Setting eligibility criteria for pretrial diversion is,
difficult, legally and practically. The NAPSA standards
propose that programs formally establish

eligibility criteria that are broad enough
to encompass all defendants who can benefit
from the diversion option regardless of the
level of supervision or services needed,
provided: the guidelines exclude categories
of nonserious charges and defendants for

for which less penetration into the system
routinely occurs; and the guidelines exclude
those cases for which the community demands
full prosecution (1978:43).

1 While the NAPSA standards- include restitution and
community service as acceptible elements of a service plan,
they suggest it should.be used only under "limited.
circumstances" and- when directed. at therapeutic goals (p.
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CEP's formal eligibility criteria in 1977 excluded
defendants arrested for misdemeanor charges as well as those
charged with the two most serious categories of felonies.
Despite these exclusions, their criteria embraced over half
of all defendants arraigned in the lower courts in New York,
including most of those charged with felonies. CEP's
decision not to divert misdemeanants was designed to exclude
defendants whose behavior was not as likely to draw heavy
sanctions, whose cases were more likely to reach an ear;y
disposition, and whose dispositions were likely to be dis-
missals. By accepting only felony arrest cases (with few
exceptions), CEP aimed to discourage prosecutors from -
routinely diverting defendants whom they would not or could
not prosecute fully.

Pryor's data (1980:70) suggest that, while most diver-~
sion programs (88%) include at least some felony defendants,
only one out of four routinely excludes categories of
offenders charged with lesser offenses.

Services

Uniform standards about the services that should be
offered diverted defendants and about the goals that should
be sought through service delivery are also difficult to
establish. Defendants' needs differ considerably, and pre-
trial diversion programs have long since adopted models of
rehabilitation other than the original manpower model. As
might be expected, therefore, the NAPSA standards in this
area constitute the shortest section of the 144 page report,
and the published data from the national survey of diversion
programs include little relevant information. The NAPSA
standards suggest that service plans should be realistic and
individualized, and that they should address. the indivi-
dual's needs and not "merely...accommodate the crime
charged" (p.71). While the standards do not explicitly
delineate particular forms of "service," they providg the
following example of an appropriate approach to services:

Adherence to a model of providing services
based on the personal needs of defendants
means offering unemployed or employment-
handicapped defendants aptitude achievement
testing, vocational counseling, job training
to develop the skills necessary to obtain

and retain a job, and job placement that puts
the defendant in employment commensurate with
his abilities. As another example of indivi-
dually-tailored service delivery, consider the
youthful defendant. Broad-based educational
services including remedial education, might
be appropriate (pp.73-4).
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NAPSA, 1978:77, emphasis in original). As noted above,
CEP's service Strategy, without exception, prohibited either
restitution or community service as part of the plan.

Program exit: successful and non-successful

The NAPSA standards are clear concerning the desired
outcome of pretrial diversion. - 8ince diversion should be an
alternative to prosecution, successful diversion should
result in dismissal of the charges and the sealing of
official records. Most diversion programs, including CEP,
appear to satisfy the first part of this standard: pending
charges are dismissed upon completion of the program.
However, according to the Resource Center's survey, "it is

current charge(s) ...and in some cases even hold opern the
possibility of charges being reinstated" (Pryor, 1980:11).
Furthermore in only two out of ten Programs sampled were
official records automatically sealed or expunged (p.12), a
routine procedure for defendants who completed the CEP pro-
gram, :

Obviously not all defendants will complete the
program's requirements and win dismissal of the charges
against them. The NAPSA standards suggest that participants
be able to withdraw voluntarily from the program without
Prejudice to their cases, and that they be similarly pro-
tected if they are terminated by the project. The stand-
ards also suggest that rearrest or conviction should not be
grounds for automatic project termination. While termina-
tions——voluntary or otherwise--occur in all diversion
Programs, it is not clear how to judge whether terminated
defendants' court cases are prejudiced. CEP tried to avoid
such prejudice by sending a uniform, neutral letter to
Prosecutors about clients who were no longer receiving its
services; no specific explanation of the termination was
offered. CEP also took the position that neither rearrest
nor conviction on new charges was grounds for termination,
if defendants were otherwise performing well in the Program;
the agency actively advocated that position with prosecu-
tors. In contrast, according to the Resource Center,
"national standards notwithstanding, more than half of the
diversion programs surveyed do in factfautomatically- ,
terminate program participants based on either a rearrest
while in the program or a conviction upon that rearrest"
(Pryor,'1980:10). ' , : R ' !

These comparisons--between CEP's operations, the NAPSA
Standards and Goals, and the national survey of diversion
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programs—~-suggest
CEP was no longer
programs. On the
that CEP remained
operation, to the

that, during the time of the Vera study,
a "prototype" for many pretrial diversion
other hand, the exercise also suggests
remarkably close, in structure and in
model of this.pretrial reform as it was

originally concelved and as 1t/1s currently idealized.
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APPENDIX B
METHODOLOGICAL NOTE

To measure the impact of CEP's efforts as a pretr1al
diversion program, the Vera Institute designed an experi-
mental study with the following major' characteristics:

e  the concurrent and random assignment of
defendants, screened as eligible for pre-
trial diversion, to an experimental group

. {diverted) and to a control group (normally
processed in the court);

® a research population large enough to permit
adequate analysis of program impact. (666 .
subjects); =

e affoilow-up]period of at least one year
after intake for all experimental and control
group members, including program drop-outss;
and

° an extensive database on all research ~
subjects, including life history and
criminal activity information from per-
sonal interviews with defendants and from
official records.

Sample Selection

The study was implemented in January 1977 in the

Manhattan and Brooklyn Criminal Courts. Eligible defendants

~-those screened by CEP in these courts who met eligibility
criteria, who agreed to participate, and whose diversion

to CEP was approved by their counsel, the assistant district
attorney and CEP staff-—were assigned by Vera research
personnel to either the experimental group (diverted to CEP)
or the control group (normally processed in the court).

The assignment was made by a procedure that approximated
random selection. This procedure involved creating variable
length time periods, selected randomly by researchers. 1In

_each time period (which began and ended at times unknown to

program personnel), a quota of CEP participants was set by
researchers, based upon the program's overall service capa-
city; the size of the quota varled with the length of the
time periods, and was also unknown to the program. Eligible
and fully screened defendants over that quota were con-
sidered to be an "overflow," that is, beyond the program's
service capac1ty, and were assigned to the control group.
Because of the random selectlon of the time perlods and the
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varying size of the quota, program personnel could not pre-

.dict whether the next eligible candidate for diversion would

be assigned to the experimental or the control group (see
Baker and Rodriguez, 1979). By the end of October 1977, 410
defendants had been assigned to the experimental group and
256 to the control group. Analysis of the c¢haracteristics
of the two groups at intake indicated they were comparable.

Experimental Data Collection f

Data on the research population were collected from
personal inteviews with members of the experimental and
control groups, and from official records. The research
design called for each subject to participate in three
personal interviews--~the first at intake into the sample,
the second six months after intake, and the third 12 months
after intake. Certain characteristics of the population
(youth, lack of consistent residence and employment,
participation in street-life, etc.), and its geographical
dispersion (residence in all five counties of New York City
and general mobility within and outside New York State) made
it difficult for the research staff to locate and interview
some research subjects, even for the initial interview, and
made it even more difficult to maintain contact with all of
them for subsequent interviews. The selection procedures
generated 656 cases; the research field staff were able to
interview 533 (or 80 percent) at intake, and 466 (70
percent) six months later; staff were able to collect 12
months of interview data on 441 (66 percent). Although
one-third of the sample members dropped out of the inter-
viewing process by the end of the twelve months of follow-
up, the composition of the experimental and control groups
remained equivalent throughout. Analyses of data collected
on all subjects, and of data collected on those who were
interviewed, suggest that differences in behavior reported
by experimentals and controls over time can reasonably be
considered a result of program impact, rather than a result

- of differences in-the composition of the two groups.

Official prior criminal history records were collected
for all members of the sample from th . Identification
Section of the New York City Police Department. In
addition, information on the progress and disposition of the
intake casé (the case pending when the individual was )
screened for diversioh: to CEP)-and on subsequent arrests was
collected  from' the New- York City Criminal Justice Agency.

... Finally, a:systematic effort was made to verify sub-
jects' self-reports of their employment, school enrollment,
and public assistance status. Although it was not possible
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to verify all their reports, our efforts revealed no
evidence that discrepancies between subjects' reports and
reports from the verifying agencies represented a pattern
of deliberate falsehood bv subjects. As important, the
confirmation rates for experimentals and controls indicated

no systematic differences in veracity or, accuracy between
the two groups. ‘

Hypothesis Testing

Three basic sets of hypotheses were developed at the
beginning of the research to be tested using data from the
controlled experiment. These were drawn from the literature
on pretrial diversion, including previous evaluations, and
from discussions with CEP personnel concerning their program
goals. First, hypotheses concerning CEP's impact on case
disposition addressed the program's goals as a pretrial
alternative to prosecution, criminal conviction, and harsh
punishment. Second, hypotheses concerning the program's
consequences for participants' lives (their vocational
behavior, use of services and lifestyles) addressed CEP's
social service aims. Finally, hypotheses concerning CEP's

impact on recidivism addressed the program's rehabilitation
aims. ‘

(1) To assess CEP's impact on disposition, all
subjects assigned to the experimental group were compared
with all subjects assigned .to the control group with respect
to outcome on the intake case; outcomes included dismissal,
type of conviction and type and length of sentence.
Contingency tables and chi square tests were used to measure
differences between the groups. Comparisons were also made
of experimental and control case outcomes, by prior arrest
and conviction record, to see if CEP's impact was mediated
by prior record; this included analyses to assess whether
CEP helped first offenders avoid the stigma of a c¢riminal
conviction. To explore the program's effect on defendants'
penetration of the criminal justice system, experimental-
control comparisons were made on the amount of time subjects
spent in pretrial detention, the number of their court
appearances, and the length of time it took to dispose cof
their cases. Hypotheses related to these outcomes were
tested using a t-test for differences between means. A
final analysis, lying outside the experimental design, was
conducted to address the issue of whether failure to
successfully complete the diversion program was prejudicial
to defendants' cases. Using a contingency table and chi-

.square; the dispositions of ‘unsuccessful experimentals were
‘compared with those of the control group. .
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(2) To measure the effects of CEP's social service
interventions, experimental and control subjects were
compared with respect to their employment, education,
general level of legitimate activity, drug and alcohol use,
social activities, and use of social services. Because
subjects were interviewed three times, it was possible to
compare experimentals and controls on these measures over
time. Repeated measures analyses of covariance were .com-
puted to test the hypotheses. 1In each analysis, research
assignment (experimental or control) was the independent
variable, measurement of the dependent variable (e.g.,
number of months employed) during the period six months
prior to intake was the covariate, and measurement of the
dependent variable from intake to six months and from six to
twelve months after intake was the repeated measure factor.
F-tests were used to assess the significance of the rela-
tionships. In addition, a series of analyses was conducted
to determine whether CEP's effects were different for defen-
dants by age; analysis of partial variance was used.
Finally, outside the experimental design, these same vari-
ables were subject to multiple regression analyses to deter-
mine whether CEP had a greater impact on experimentals who
participated in the program fully ("successful partici-
pants") than it had on experimentals who did not participate
fully and were returned to court without a program recommen-
dation ("unsuccessful participants"). '

(3) To measure CEP's rehabilitative effects, data on
the proportion of each group arrested during and after
program participation, the number of rearrests, and the
severity and type of arrests were compared for all
experimentals and all controls. T-tests and chi-square
tests were used. As an ancillary analysis, outside the
experimental design, an attempt was made (using multiple
regression/correlation) to determine which factors predicted
recidivism for all members of the sample.

Collateral Data Collection

To provide collateral, qualitative information which
would help us explain the quantitative findings of the
controlled experiment, the project collected data on a
sample of cases rejected for diversion. Researchers also
conducted a series of personal interviews with participants
in the system, including assistant district attorneys, Legal
Aid Society lawyers and judges, and collected observational
data -on the operation of the courts and the process of
pretrial diversion. The latter included interviews with CEP
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.court operations staff, its social service staff,_anq .

its management. Researchers also observed these individuals
go about their daily routines in the courts and at CEP
during the more thar two years from the agreement_on '
research design to the sharing of final results with CEP's
menagement and staff.
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