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This Issue in Brief 
DUclosu,.. of Pre'BntBncB RBport, in thB UnitBd 

StotBs DUtrlct Court,. -This article is a summary 
by Philip L. Dubois "f a report prepared by 
Stephen A. Fennoll and 'WiUiam N. Hall under con­
tract with the Federal Judicial Center. The author 
states that, on the one hand, it does appear that a 
large proportion of Federal districts have achieved 
disclosure of presentence report in a large propor­
tion of their criminal cases. On the other hand, he 
adds, although the high rate of disclosure is a 
positive step, many districts utilize practices that 
limit the effectiveness of snch disclosure. 

Pro'BCUtiVB Trend, and ThBir Impact on thB 
Pre,entBncB RBport.-With Federal prosecutors 
launching aggressive prosecutions against white­
collar criminals, narcotics trafficers, corrupt 
public servants, and organized crime racketeers, 
probation officers find they need significant 
enhancement of their investigation and reporting 
skills, assert Harry Joe Jaffe and Calvin Cunn­
ingham, U.S. probation officers in Memphis, Tenn. 
For these offenders, a presentence writer can 
prepare a useful presentencing document by con­
centrating chiefly upon three significant areas: the 
official version section, the financial section, and 
the evaluative summary. 

The Right To VotB a, Applied to Ex-FBlon,. -While 
rights are intimately connected to duties, laws 
disenfranchising ex-felons show that correlations 
between the two are often drawn imprecisely, 
writes Professor John R. Vile, While voting is a 
fundamental right, the Supreme Court has refused 
to void felony disenfranchising legislation, he 
reports. The Court's action is normatively ques­
tionable, he maintains, especially when applied to 
those whose incarceration has ended. 

Action MBthod, for thB Criminal Judice 
SystBm.-Dale Richard Buchanan, chief of the 
Psychodrama Section at Saint Elizabeths Hospital 
in Washington, D.C., tells us that while role train-

ing, role playing, and psychodrama have been ex­
tensively used in the criminal justice system, there 
has been a lack of coordination among these terms 
and in the ways in which they were used. Action 
methods will probably continue to gain greater use 
within the criminal justice field, he asserts, 
because of their direct applicability to the jobs 
that are needed to be performed by criminal justice 
personnel. 

Administrator,' Perception of the Impact of Proba­
tion and Parola EmploYBe Unionization. -This article 
by Professor Charles L. Johnson and Barry D. 
Smith presents information from a recent survey 
on the incidence '01 parole/probation unionization 
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and administrators' perceptions of the impact of 
unionization on the quality, cost, and difficulty of 
administering services. Some of the critical issues 
emanating from the increased parole/probation 
unionization are delineated and discussed as they 
are reflected in the literature and as a result of the 
survey. 

Highlights, Problems, and Accompli8hments of Cor­
rections in the Asian and Pacific Region. -The 
Australian Institute of Criminology recently 
organized the First Conference of Correctional Ad­
ministrators for Asia and the Pacific, which was 
well attended and prepared the ground for joint ac­
tion. Already this has resulted in the collection of 
data on iruprisonment, some of which are provided 
in this article by W. Clifford, director of the In­
stitute. In this very broad survey, some of the pro­
blems of corrections in the region-and some of the 
approaches which are different from those in the 
West-are highlighted. 

The Demi8e of Wi8consin's Contract Parole 
Program. - This article discusses the elimination 
of an innovative method of paroling criminal of­
fenders in Wisconsin. The State abolished its 
creative Mutual Agreement Program because 
budget analysts deemed the program to be an inef­
fective method of paroling offenders when com­
pared to the traditional method of parole decision­
making. Although this program has been 
eliminated, Wisconsin Parole Board Member 
Oscar D. Shade ~1ays it is conceivable that contract 
parole is workable and could prove to be a most ef- . 
fective means of managing an offender's 
parolability. 

Juvenile Detention Admini8tration: Managing a 
Political Time Bomb. -Administering a juvenile 
detention center is one of the most difficult and 
frustrating jobs in the juvenile justice field, 

asserts Youth Services Consultant Robert C. 
Kihm. Although it is clearly stipulated in idealistic 
terms how children ought to be cared for while in 
state custody, the detention administrator must 
deal with the reality of providing care with very 
limited resources and little control over who is ad­
mitted and discharged from the facility, he states. 
This article examines how these contradictions 
proved the demise of four detention ad­
ministrators' careers, and what lessons can be 
gained by current administrators facing similar 
problems. 

Parent Orientation Program. -Juveniles paroled 
from a correctional institution are faced with read­
justment problems. Community resources are lim­
ited and families poorly equipped to offer assist­
ance. To increase the effectiveness of families as 
resource people, the author, Serge W. Gremmo, has 
developed the Parent Orientation Program (POP) 
which orients families toward potential problems 
in the parole adjustment of their children, ac­
quaints them with the mechanics of parole, dissem­
inates information to assist juveniles during rein­
tegration, and lends support during a difficult 
period. 

Cri8is Intervention in a Community-Based COrrtlC­
tional Setting.-Despite their widespread use in 
other practice settings, crisis-intervention theory 
and techniques have been woefully underutilized 
in community-based correctional agencies. This ar­
ticle by New York City Probation Officer Margaret 
R. Savarese is an attempt to help remedy that sit­
uation by presenting an overview of crisis theory 
and techniques and then illustrating their applica­
tion at a particular crisis point in the criminal 
justice system-the point of sentencing-via two 
actual case situations. 

All the articles appearing in this magazine are regarded as appropriate 
expressions of ideas worthy of thought but their pUblication is not to 
be taken as an endorsement by the editors or the federal probation office of 
the views set forth. The editors mayor may not agree with the articles 
appearing in the magazine, but believe them in any case to be deserving 
of consideration. 
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Disclosure of Presentence Reports in 
the United States District Courts* 

By PHILIP L. DUBOIS 
Department of Political Science, University of California, Davis 

~E AMERICAN system of criminal justice has 
.1 ~ong been dominated by the premise that 

criminal offenders can be rehabilitated. 
Although this premise has been recently chal­
lenged by those who emphasize the deterrent or 
retributive functions of punishmont, the 
rehabilitative objective of criminal sentencing has 
presumed that a sentencing judge, armed with 
detailed knowledge and clinical evaluations of the 
offender's character and background, can deter­
mine an appropriate "individualized" sentence 
and treatment program that is tailored to the of­
fender's character, social history, and potential for 
recidivism, and that will address the underlying 
psychological or sociological abnormality or 
malfunction leading to the offender's criminal 
behavior. l 

To prescribe an individualized sentence that will 
meet those rehabilitative goals, the judge must 
have complet9 information about every aspect of 
the offender's life. The major vehicle for collecting 
and conveying this information to the sentencing 
judge is the presentence investigation report.2 
Standardized into Federal practice in 1946 by the 
enactment of rule 32(c) of the Federal Rules of 
Criminal Procedure,8 a presentence report must be 
prepared by a probation officer in every case 
unless the court directs otherwise. Generally, 
unless the court finds that the record alone con­
tains sufficient information and explains this find­
ing on the record, or the defendant waives this 
presentence investigation with the court's permis­
sion,4 the probation office must make a 
presentence investigation and report to the court 

-This article is a summary of a report prepared by Stephen A. 
Fennell and William N. Hall under a contract with the Federal 
Judicial Center. 

Another article based on the same report Is Fennel & Hall, 
"Due Process at Sentencing: An Empirical and Legal Analysis 
of the Disclosure of Presentence Reports in the Federal 
Courts," Harvard Law Rev/ow, Vol. 93, No.8, 1980, p. 1613. 
The present article Is generally more abbreviated; it alsD omits 
material on the history of disclosure of presentence reports, 
legal and constitutional issues, and disclosure to third parties. 

The selection and presentation of material to be included in 
the summary are the responslbillty of the present author. The 
opinions and conclusions expressed are those of the originallno 
vestlgators and do not represent statements of policy of the 
Judicial Center or its Board. 

3 

prior to imposition of a sentence. Although most 
Federal probation offices do not initiate 
presentence investigations until after the defen­
dant is convicted or enters a guilty plea, some do 
begin the investigation earlier.6 Regardless of 
when the investigation is initiated, however, the 
report cannot be submitted to the court or dis­
closed to anyone else until after the defendant's 
guilt is adjudged unless the defendant gives writ­
ten consent allowing the judge to inspect the report 
at any time.G ••• 

For many years both judges and probation of­
ficers strongly opposed proposals calling for man­
datory disclosure to the defendant of the informa­
tion contained in presentence reports, a reform 
that advocates claimed was necessary to guarantee 
accuracy and reliability of information being pro­
vided to sentencing courts. Opponents argued that 
disclosure would inhibit sources of information 
who required anonymity, allow numerous 
challenges to the report and thus significantly 
delay sentencing proceedings, and impair the 
rehabilitative process by jeopardizing the proba­
tioner's relationship wUh his probation officer.7 

Proponents of disclosure, however, continued to 
voice their concern for the reliability of 
presentence reports. Districts practicing full 
disclosure reported that their practice did not 
adversely affect quality and completeness of 
presentel.'\ce reports, impair integrity of the senten.­
cing proct.ss, or retard rehabilitativo afforts.B A 
1966 revision of the Rules of Criminal Procedure 
did serve to codify what was then the informal 
practice of allowing judges to exercise their discre­
tion concerning disclosure of the presentence 
report to the defense,9 but there was at the same 
time a growing dissatisfaction with the widely 

IS" Fr.nkol.L<lw/ ....... I. Sonl ••• ln,. 41 U. Cln. L.Rov. 1. 61. 54 (1972). 
2 S .. Admlnlotratlvo Office of the U.S. Courta, Pub. No. 105, Th. Pro .. nt •••• In. 

V .. tl,ollonR.po,t 1 (1978). 
3 The legl.latlvo hlotory .nd Judicial dovoloJlment of rule 82(c) 10 oxtenolvely Con. 

.Idored by Fennoll .nd Hall In tho Ha,vord L<lw R.u/.w .rtlclo mentioned in the 
aaterl.k footnote. 

4 Fod. R. Crlm. P. 32(c)(1l. 
& Soo tho dlocuaolon of tho timing of proaontence roport dloclo.urea at pp. 21.28 of 

tbe Fennoll and Hall roport mentlonod In tho first .entence of the aaterl.k footnoto. 
a Fed. n. Crim. P.82(cJ(11. 
T S'" •• , •• Hincka. In Oppolltlon 10 Ru/. 34(.)(11): I'ropo .. d Fod./'tI1 Rut. 0' Criminal 

l'rocIduN 8 Fed. Probation, 3 (Oct.· Dec. 19441. 
8 S .. Thomaon. Co.,ld •• tl4l1ty 01 th. Pro ... t •••• Rlpo,': A Mlddl. Polltlon. 2B Fed. 

Probation B 9 (March, 19641. 
U Fed. R. arlm. P. 82(cl aa .mended In 1966. 

I 



--~-------

4 I~EDERAL PROBATION 

.---

DISCLOSURE. OF l>R;ID,SJ:1N'fENCm REPOR'l'S 5 

to review the contents of the report about him. 
O~ly i:31~p3t~lets (17:t' perc~nt), ac,hieve 1/ tun" qr 
II substfUltllll" disclosure to both' defendant and 
COtitisel prior to the day bf sehtencing. . %.7 • , 

Other procedures used':in ,the Feder~l distiict~ 
also ~Q~bi~e to, i1pp,ed~ ~he' ~f!ective revf~w hr, th~ 
defense .?~ the pl'esl3n~~~c~ reports:Insistence that 
counsel . inerely take not'es from a report rather 
than 6btain ~ n full' copy incl'euses the chances 'that 
erroneouS items of inf6rination about the defen: 
danh, his ba'ckground, o~ the circum$tilncesof the 
offense, will go uhnoti~ed. and ·unchaIl~ng~d.··· 

'Optimal disclosure o(presep"~ence reports would 
utilize ~~ ~~to~at~·c. (H~~l~s~r~ proc~d?t;e,!p):9y~de 
formal notu!e of tl1elr aVlulablhty at least one day 
prior to !the ~entertcing date, and ~iiowt 'their 
reprod'Llctiohand distribution' by mail or inspec: 
tion in the probation office. Unfortunnteiy, tlies~ 
optimal conditions ar~ met in only 14 cUstdctS.16 .', 

. _ r \ ,.,~ 4' 11 r' ,', . l' , "t" ~, f' \-

COl1fidel1 tia1it§Ex~epti0118 to FUll nJ8cJobur~ . 
• l ' 't .• ~ t' , ' ~ ~' II '" 1J:' .' 

On.e .of theiconcerns accompanying the, adoptiOli 
of the 1975, f,lmendments to ,r,ule82(c)(3) was thau 
the disclpsure requirements would deter the com ... 
munication of important information from in~ 
d~yiduals tearing tetdbution' or reprisal should 
their identity become Imowntd the defendant. or 
othe.rs who might do them hatm. To ensure..that the 
courts.Willobtain the widest possible range of in­
foxmation releyant to the task' of sentenctng, rule 
32(c)(S)(A) allows several 'exceptions. to full 
disclosure. Under these: exceptions I only',partiai 
disclosure of the presentence report is required 
when it" contains factual. informationr;that could 
cause harm to' the d.efendant or others, .Oll'whenit 
cotltains diagnostic opinion that,m.ay.~ ifdisclosed, 
s~riously dis;rupt rehabilitative programs;. Rule 
32(c)(,3)(BLrequh:es. the. judge to provide ,either an 
oxal or written s,ummary. of 'any excepted material 
that is relled upon in sentencing adefendant. 

.' P'uriJlg the. development of these exceptions to 
f\1..11 disclosure, many commentators ' expressed, 

,t • 

') .. 
16 Tho tobulatlon In tho t~xt Is an a~proxlmatlon liasod'~pon tho roaponsos 0' chioi 

prol>l'tlon offl~ors to 'our quOlltlQn.I"Cludod In tho que~tlonnalro thoy compl,tod (or 
thIs atUdy. Thoso quo8Uona Inqulrod 0' tho CPOs whoth~r oil 0' tho Judgoa 0' tholr 
p.nl~lIlar,courts: 10) Inltlatp.dlocloauro 0' the proso!n\oDco roport automatically or rt' 
q!Hro Ii'ilolonao raquoat to rnltlate dlsclosu~o: 'Ib) r.roVldo tho do'onso wltli lormal 
wcltt,Qn lol'prol notl~~ otth~r9por~ta.vallablllty: Ic dlaclQao tho roport In tho prjlba. 
tlon oIl co or'transmlt It by mallisa opposod to d selosuro In tho ~ourtroom IIi tlio 
Judge'. cball)bou): land Id) :mako tho raport ~vallable to tho do'onao at loast one d~)' 
baforo sentonclng. Thus, only In 14 dlstrlcta do all 0' tho Iud goa employ all 4 of thOBO 
procC<\uros dOllgnQd ,1<!,mIll\JDlI~~JtAo opporwnlt!olf far tho de'onBe, to origogp In a 
moohlngful rovlolV of proBontonco reports. 

17 Soo. CoflcOl 'J'A, Fut",.,,· of Sfn"neill/l II./orm.- Em.tglng L.t/oJ J"u,"I~ Ih. :n.. 
dluldu;'UioUo;, of Ju.'/lc" 73 Mich. L.R~v. 1861, 1424-25 119761: Noto, DI.clol.rt· 01 
p,."nlfno .. II.porl. I~ Ptd~ ... 1 Courl:·1)u. P ... ~~., oncl,Iud(elol Dltt,.,UoN, 2~ JlaM!nBo, 
L,J.1627, 1648·1660 (1076). .' , 

lP Contld~nUollnf,,~mallon wo.:doflnod liS "any p.y~hlatrtc"dl.lt1!oBlat factua) ·In· ' 
'onoaUo" 01' iillogatlon convoyed or tho ~xlstenco of which la lIiado known to tho 
Judge b~~whlch) ... ul>Jocl t\l moro }tml\t!P diaclos\lro than Inlorma\IQn.conLAln~d h\ 
tho body of tho pr~aontonco roport.' . .. ..-

• ,~ .. r 

c~ncern over the a~oul).t ,of discretion vested in 
prp?ntion" officorf '. Qnd ~~nten~ingjudges with 
\'e~p'ect, to :~,e~ermmjng th?' appliqapil,ity of tho el<­
ception,s "t~ e,~qh case.11 SOp1e obj~cted tq al~owing 
p~o.batIon offJceJ;s to promise confidel,.1tialit:y with 
n61 tt'dmihIstrative review of its necessity. Others 
feared judges might virtually' <:'ircumvent 
discloBure,·through a broad use'of thEr.lexcaptions 
and perhaps BV.en avoid the requirement of a writ­
ten sumtnary by disclaiming' thoir reliance' UpOl1 
the l excepted information in l'eachitlg sentencitlg 
decisions. In sum; the':existence of. e)Cceptions to 
the pritlciple. of full' presentence disclosure 
prompts a'nuinber of 'inquiries Cdncerningthe fre­
quency of their· use, the types. of itlformation 
typicallY"excepted for confiden:tiality,the ex· 
istence and.effectivenessof. external checks upon 
px:obation officers', disclosure decisions, the ap­
propdatene~s of various ~methods by whIch con­
fidential information is conveyed to the judge, and 
the response by judges to the requirement of Sum­
maries..,"'" . 

)late of 9omiden#ality'."""'!'ro . . ~stimate the fre· 
quency with which Federal ,d.ifiltrict courts treat 
presentence information as confidential, a: nation· 
wide random sample of 162 line probation officers 
and all the probf,ltion officef(3 in sevel). Qf tl],o field 
study districts were ~sked to estilp,l\te both the 
number of ~hei~ ~eports during 1977 containing 
confidential information and the nUn,lbel,' of times 
in their four ~ost recent reports that confidential 
information was submltted to the court. IS Addi­
tionally, during, th~ field,:visits to 14 districts,all 
presentenc~ rep,orts. filed over a ~~:Jllonth ,perioq 
were in~pected to determine the: frequency,.,of 
disclosur~ exceptions l,lDder rul(,'l .92(Q)(S), ThEl.s.e. 
estimation techniques c,?nsistently showed that 
from 14 percent to 18 pe~cent of the preeenterlce 
reports ,~ontain confidential information. Perhaps 
mor~ importa!ltly, 'howeve~; (lata frofu th~ proba· 
til>h officer!~ questionnaire suggests thlit the of· 
f{cers ~o notcaU' upon the ,exceptions or rule 
32(c)(3) with equal'lfl'equcncy. In fact, 40 petcent of 
the probation 'officers sUrveyed did not submit 
confidentiaHnfol'rhation at aU; while only'27.9 per· 
csnt.of theofficel'S' accollnted for '8'4' percent of the 
reports in wliich'cohfii:leriti~lity occurred. ' 

rJ'his'great' disparity in 'tM use of confidential in· 
formlltion: is' confirmed by the' respOnse of chief 
probation officers and a random sample of judges 
to questionnaire inquiries on the extent of con· 
fidentiality in their courts. Both surveys, con· 
sistently indicated that '79 percent of the judges 
receive confidential information in less than 10 
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percent of their cases while 3 percent of the judgefl 
receive confidential information in more than 90 
percent of their cases. In short, a relatively small 
minority of district courts and probation officers 
account for most of the cases in which confidential 
information is involved. 

Nature and Sources of OonfidentIal Informa· 
tion.-Rule 32(c)(3l(A) is fairly explicit as to the 
type of information to be withheld from the defen· 
dant under the exceptions for confidentiality. The 
rule contemplates that material that would iden· 
tify persons who would be the victims of retalia· 
tion should their identities become known is pro­
perly excluded. Additionally, material that might 
jeopardize chances of success in a rehabilitative 
program are proper objects for exclusion. In all 
likelihood this would include information concern· 
ing the defendant's family or work, or perhaps his 
psychiatric profile and history. And typically such 
information could be expected to originate with 
members of the defendant's immediate family or 
perhaps an employee of a social service agency 
providing the defendant with personal support ser­
vices of one kind or another. 

Surprisingly, data based. upon probation offi· 
cors' analysis of their four most recent presentence 
reports showed that probation officers most fre­
quently hold as confidential the contents of their 
investigatory contacts with law enforcement of· 
ficials (33.5 percent of all confidential informa· 
tion). An additional 13.7 percent of all the con· 
fidential information withheld by probation of· 
ficers concerns the defendant's cooperation with 
law enforcement authorities. The defendant's 
family life and psychiatric history account. for 
sizeable, but smaller proportions of information 
excluded from disclosure (18.5 percent and 22.5 
percent, respectively) .... 

Summarization Requirement.-Rule 32 (c)(3)(B) 
requires the sentencing judge to provide an oral or 
written summary of any information excepted 
from disclosure in the presentence report that he 
will rely upon in sentencing. The principle 
supporting the summarization requirement is, of 
course, protection of the defendant's right to be 
sentenced on the basis of accurate information. 
This demands that the defense be sufficiently ap· 
prised of any allegation, whether or not the source 

to Junior Bar Section of the Bar Alloclatlon of the Dlltrlctof Columbla,DI,eou.". 
In Ftd",,/ Criml",,/ C.'III A Sy",pollum 01 tAt Judkl4/ Con/.Nne, ollAl Dlllrlct 01 Col· 
um614 Circuli. 33 F.Il.D. 47,126 (1963). 

20 SIt Un(ltd St. I" v.Lonl.!. U 1 F. SUPP. 120SIE.D. Mich. 1976) and Un/ttd S,.," v. 
Woody. 667 F.2d 1363 16th \.ilr. 1978). $" olio Fennell and Hall, 'UPhI note S at pp. 
IBOH600. 

21 Judgel were Inllructed In aniwa ring this queatlon to .lIume th.t the conflden· 
tlallnformatlon they receive I. relied upon In the determination of eentence. Thla 
may not alwaYI be the CU" or ~wrae. 

is identified, so that an informed commentary or 
challen£;e can be made. On the other hand, some 
commentators (including many judges) have 
argued that in some caes it is not possible to sum· 
marize the confidential information in such a way 
as to avoid revealing to the defendant either its 
source or actual contents.10 The summarization reo 
quirement is thus often viewed as jeopardizing the 
purposes of the disclosure exceptions-to protect 
information sources and to preserve the effec· 
tiveness of rehabilitative programs. 

Court decisions applying the requirement of rule 
32(c)(3)(B) have reflected this tension between 
goals and have proposed alternative approaches to 
satisfy the summarization requirement.2o Simi· 
larly, the data collected in the field study and the 
questionnaire survey indicate that individual 
judges follow a wide variety of summarization 
practices. When faced with confidential informa· 
tion, judges have opted to not disclose the informa· 
tion at all, to inform the defense of receipt of con· 
fidential information but to not disclose or sum· 
marize, to disclose the information to the defense 
attorney only, or to provide a written or oral sum· 
mary. 

Most of the judges surveyed21 (58.1 percent) in· 
dicat'ad that they follow a standard practice with 
respect to all kinds of confidential information. A 
sizeable minority (41.9 percent), however, follow a 
varied approach to the treatment they accord con· 
fidential information depending upon whether it 
concerns a defendant's family life, psychiatric 
background, or criminal status. 

Among the judges following a single standard 
approach to the treatment of all kinds of confiden· 
tial information, 36.2 percent neither disclose the 
existence nor summarize the essence of confiden· 
tial information they have before them. A quarter 
of these judges are willing to indicate the receipt of 
confidential information (13.8 percent). or disclose 
the information to the defense attorney only (12.1 
percent). But only a small proportion of these 
judges (10.3 percent) follow the practice of pro· 
viding the defense with an oral or written sum· 
mary of the confidential information. 

Among those judges who treat the various kinds 
of confidential family, psychiatric, and criminal 
justice information differently, these proportions 
vary significantly. With respect to family informa· 
tion, there is a tendency toward nondisclosure 
(36,4 percent of the judges), or mere acknowledg· 
ment of the existence of confidential information 
(6.8 percent). Written or oral summaries of family 
information are provided by only 9.1 percent of the 
judges surveyed, with a much larger proportion 

I 
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(34.1 percent) willing to disclose the information to 
the defense attorney alone. 

In contrast, psychiatric information is kept un· 
disclosed by a very small proportion of those 
judges (8.9 percent). But neither are written and 
oral summaries frequently used to convey this in· 
formation (11.2 percent). Rather, 62.2 percent of 
the judges surveyed convey confidential 
psychiatric information to the defense only 
through the defendant's counsel. 

Written and oral summaries are most commonly 
employed for the treatment of law enforcement in· 
formation (21.4 perc"lnt). But just dS many judges 
choose to disclose this ldnd of information only to 
defense counsel (21.4 percent) and the rate of non· 
(' closure (26.2 percent) remains just as high •.•• 

Disclosure of the Evaluative Summo.ry 
and the Sentencing Recommendation 

Almost all courts require an evaluative sum· 
mary that contains the probation officer's subjec· 
tive evaluation of the presentence report's con· 
tents and of the offender's character.22 Likewise, 
because of the officer's knowledge of various 
sentoncing alternatives and accumulated ex· 
perience in selecting and supervising proba· 
tioners, most judges require the probation officer 
to include a sentencing recommendation in the 
presentence report. 

Although rule 82(c)(3)(A) requires disclosure of 
factual information contained in the presentence 
report, the recommendation of the probation of· 
ficer concerning the sentence and treatment of the 
defendant is specifically excluded from disclosure. 
The rule is silent, however, on whether the proba. 
tion officer's subjective evaluation and opinion of 
the defendant expressed in the evaluative sum· 
mary need be disclosed as well.23 Thus, the applica· 
tion of rule 32(c)(8)(A) to the evaluative summary 

. section of the presentence report varies from 
district to district. 

Many judges and probation officers fear that 
disclosure of the evaluative summary will have 
any number of adverse effects-from inhibiting the 
probation officers in 11 ;)Viding frank assessment 
of offenders to interfering with the supervisory 
relationship on probation. Others, however, view 
disclosure as having a positive influence upon the 
probation officer by forcing him to be more 

22 Becaueo );'ederal probation offlcere ulually havo training In the loclal Iciencel 
aDd lovoral yoar. of experience at the Itate or local I~vela In probation or correCt 
tlonallOrvlc8l. their perapactlv81 are often valued by judgea II a complement to the 
judllOl'legaland Judicial backll1'oundl. 

23"ID Uniltd Stal" V.LoIII. 411 F. Supp. 1202 (E.D. Mich. 1070), the court conltrued 
rule 32(c)(3) to protect the probation officer'. opinion from dlaclolure. Aa noted In the 
text, 35 of the dlltrlctslurveyed follow thlslntorpretaUon. but 57 do not. 

cautious, objective, and analytical in the 
evaluative summary, 

A majority (57) of the districts surveyed (62 per· 
cent) have opted for disclosure of the evaluative 
summary. The remaining 36 (38 percent) withhold 
the probation officer's subjeetive evaluation, 
either by not disclosing the evaluative summary or 
by transferring the evaluation to the undisclosed 
recommendation section of the report .••. 

The field study of disclosure practices revealed 
that the evaluative summary often provides proba. 
tion officers with a convenient and tempting 
menns by which to convey information that does 
not fall within one of the exceptions to disclosure 
but that the probation officer nevertheless does 
not want the defense to see. As a result, two 
presentence reports are, in essence, created: one a 
bland rendition of facts for the defendant's review 
and the other an enlightening mixture of facts, in· 
ference, innuendo, and character analysis for the 
judge's viewing. 

At the same time, field study in those districts 
disclosing the evaluative summary revealed that 
most of the adverse consequences said to accom· 
pany disclosure have not resulted, Greater objec· 
tivity from probation officers has increased the 
respect they enjoy among defense lawyers and 
thus minimized defense attempts to subject of· 
ficers' opinions to rigorous examinations and ex­
tensive attacks. Moreover, probation officers prac­
ticing disclosure of the evaluative summary 
reported better cooperation from probationers who 
appreciated an honest evaluation and appraisal 
from the officer and the court. 

Many of the objections made to disclosure of the 
evaluative summary apply with equal force to 
disclosure of the probation officer's recommenda· 
tion for sentence and treatment. As noted earlier 
rule 32(c)(3)(A) specifically excludes the recommen· 
dation from its disclosure requirements. Judges 
and probation officers appm'ontly fear that frank 
exchanges between them will be inhibited and the 
supervisory role of the probation officer over the 
offender damaged should the recommendation 
become known to the defense. The offender's 
knowledge of an adverse recommendation by the 
officer may create a distrustful and hostile rela· 
tionship, one that at best impedes the 
rehabilitative process and at worst results in 
threats of or actual physical harm to the officer. 

Advocates of disclosure point to the defendant's 
strong interest in examining a recommendation 
that will have such a substantial influence on the 
sentencing decision. Further, research findings 
th:llt probation officers' recommendations in 

I 
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similar caaes ~xhiblt s4hstan~ial disparity suppo,rt 
the argumt.mt that they should. ba .disc~osed and. 
scr.utinized for objoctivity.24 li'iQally" disc~osure of 
tho recommendation WQuld~nsurej tpat th~ .pt:oba­
tion officerdid.not \,tao that, section of .the rep,ort t9 
convoy unverifioq confidenth\l inforn}J~tion to the. 
judge. ,'; 

Unlike district prActices with r.e.flpect to! ,the 
disclosure of evaluative.aummariesl~ the bahulcra 
concerning sentence recol1'\~endatlons has been 
strucl(.henvlly on the side of. tho nondiscJ9sure pro-, 
vi(led in. rule 32(c)(8){A)j .70.8 percent of the judges. 
neve.r disclQ.aQ the sentence recommendation while, 
an aqditional 20.9 percent malte disclosl,lre otl)y 
rarely, Only a small fraction of jud~es. .~e.yeal ~he: 
se)}.tence recommenqation IIspmetlmaall .(1.4 Per" 
cent), ".'rQutinely" (4.1 percent)" or. "qlmost 
alwaya" (9.4 percent) .•. }~ , 

.. , 

Assoss/ng the, Impact of Ma·.na.dato ... .r /J.18c108m:q 

By requiring the releases of the iirMentetltie~ 
report but permittihg only partinl 'discilostire 
therein of certain kinds of lnformllticm, rule SCc)(S) 
attempts to hnlande a numbOr ot potentially coh­
mcting interests' in 'the Federal ciinHnaI 'sentene: 
ing process: the defendtmt's rfght to be' Mn'tented 
upon the basis of accurate informntion,th'eprobil­
tion officer's desire to providb the judge with as, 
much informatioh as possIble relevatlt to the 
sentoncing decISion, and thE! judge's desire 'to have 
collected within a reaS'onably brief })I:lriod as l1'l'Uch 
accurate information, ns possible ttbout euch deten­
dant 'Upon Which" to base' Uti incUvitlunHZI:ld 
sentence. . ,..' " ," " 

Despite the careful' atteirlptrepres~nted in rhle 
32(c)(3) to baltlnca "thesecotnpeting interMts, the' 
original 'Critics ot disclosure nevertheless' feartld 
that the rulowould reduce the quantity and qu'aIity 
of information available to the court, 'diittinish the 
utility ()f the Ilresentencc rep6rt' as a Jecisionmnk' 
ing tool f6r sentencing, 'and unnecestJarily lengthen 
the sontencing procMs. ' 

The results of th6 fitlld study und tho'questlo»: 
naire surveys, however~ shoW'thnt these'fears have 
not materialized. With respect to the'predicted:ross 
of information. fOr eXatnllle; ''14.2 perce}ft (ae ot'S!)) ., 
of the chiM probation officers nnswering'the ques-', 
tionnaire hlquiry indlc~ted that their dia~rlcts hnd . 

,. Catter and Wllklnl.So/n, J.'.t.t~" In $;nt'nc/~r Polic)" &8 J. Crlm, i:c,,, p,S, &O~. 
&11 UIHI7/. . , 

d
'd51'hf1!G 01 tbe IS4 Judge. lurYeyid dlcl not reallOnd to thle qUllllonnalr. Item; a 

• II10nai Judg" I.ndleated Ihal iIi~f do not. ue,lve recol/1l11endalio/lJ for aent •• ce 
from Ithe probdlon ollleer. Thea, II judllU were not, therefor., Incll\ded In the 
calcu atlon f>f the r'l>Orted ptN;entage" • 

26 Twenty judge. give no anawer to thl. In. IlUlry and IIBlva Ina"tra other thin 
"mol.Ullle;' "IIIAIU/1!l'." or '·llilIIgnUlean~eb.nJttl:· • 

~uffered no .. significrJ,nt reductionJn information 
due to disclosure. Addit·ionally, several chief 'pro­
bation officers] lnte~yiewed during the field' study 
itu;i.icated that sQnw of the infQrmation loss that 
has occurred ,h~s' been (\ 'positive Iorce for irnl?l'Qv­
in~ the ,quality of' the 'reports i,nasntuch as 
disclosure, has wor~ed to prevent tlie more 
l,lnrelial>le, and unverified pieces of information 
frqm fiJ.l,d!ng thei.r,way into the reports.l\1oreoyer, 
chief probation officers were twice as liltely to at­
tribute any loss. of information to increasipgly 
strict FederaJ and stp.teprivllcy l(l.wS a~ t~e'y Were 
tQassign thnt blame to the lllllndatory disclosure . . 
rule. . • ., . 

I The surVey data indicat~ that the requb:e1¥ent. of 
mandatory . ,disclosure has not lengthened. the 
sentencing process. Nearly three of every four 
judges resppnding to the questionnaire inquiry (70 
of 94, o~ 74.5 percellt) i~dicated~hat the ,m(lndatory 
disclosure rule has not significllntly affected tha 
length of the'senttlncing prtlcess. Less than a fifth 
(18';1 llercent), of the rosponaitlg judges thought 
that· the sentencing stage now takes longer, with 
less than a tenth (7.4 percent) of the opinion that 
disclosure has actually shortened the sente11Ch'~g 
phase.lIo ," I 

In sum, at least to th~ extent indicated by' ques­
tionnaire inquiries directed to thb principal actors' 
in the presentence process, these data indicrtte that 
most Federal district courts have implemented the 
disclosure requirements of rule 82(c)(8) without 
suffering the repei'cussions predieted by the rule's 
original critics. The character of the sentencing 
process has apparently not been substantially 
altered, the sources of information have not 
eVliporated l , lind the utility of judges of the 
presentence rep6t1t has not decreased. 

.c' Conclusion 
Wi~h tespect to the implementation of rule 

32(c)(3), thiI'J rept>rt provides mixed results. Oll the 
one handl it does appear that a large proportion 6f 
Federal districts hnve achieved disclosure of 
pres(l'ntence'report in a large proportion of their 
crimhntl t!tlSes. On the other hand, a.lthough the 
high rate af disclosure is a positive step, mnny 
districts utilize practices tlrat limit the eHec­
tiv~ness of such disclosure. 'rhes(l limits to menn­
ingful disClosure have occurred primarily in the 
al'eI1s of the procedures governing the disclosure of 
the reports to the defense, the confidentiality ex­
ceptions to the full disclosure of presentence infor­
mation, nnd the impact of the nondisclosed 
sentencing recommendations on the sentencing 
and correctional processes. 

(\ 
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. With. respect. to" prooeduresrelating to the 
disclosur~ of ili'osel1tence r~por~to the' defense, 'for 
e~I!.mp,le, .swn~ ,districts ~ay, ,prQviq~;,no:fprinal 
'notice of th(3report's avaUability, disclose the 
report only on the dnY"dfsentencing, i'EiletlSG it in 
Illac~~ or; impO,fll'l \lc;\uplicatip~ .c9nf]trAints I: ,th.at 
hinde! .full review, ~md,.r!3fuse.tq discloM tqerPlwr,t 
to the defendant, who is in the best position to 
cha~k its" factutd adCurMy, Wnt!h all these l)n1ita­
tlPns. ~~e consiCleted .to.geth~r,',,~e piC:turQ ~ often 
emerges of,courts intent· on ·fulfilling the threshold 
requi~elJl~~ts ,of discl6sure b~t, not Up~i1 d~sigp.ing 
anA .utll~zmg ail qf the p,rocedu~~s tliq('will 
guarantee its full andmeaningfuLexetoise. 

Siifiilarly, this studt,has revealed some misuse 
o~ th~ confidenMul~ty exceptionfl.~o' disclQfl~r.~ pro­
vided in rule 32(c)(3). The disclosure exceptions are 
often used to shaltei' laWellfol'cemel'it information, 
which is crucial to sentencing 'but often" imreliable 
and iliaccurtlte. Moreover, the frequent inolusion 
of oonfidential information in eitha", the evaluative 
summary or recol11mendation, sectiohs . of ,;the 

report make its oonfidential nature of ten, unknown 
eucmto.'thC!"COltr.t· itself., When confiqential informa­
tion is .openly-conveyed to thejudge: via n confiden­
tial melnorand urn ;orcover letter; marly judgoill ig­
noto,the summarization requirdmentof theruloj. 'I t 

. 'finally,' by n~f:RrSciosink\ t~ the' deCens'e' ~ith~~ 
~tKe!pr.o~aHon' 'offlcer:s 's'ummar,r.' or llis i~com~ 
~~~a~(I ~Ali'~enc~ .~~~~ the o.~j,eeti~e"c5ite~'i~ ~s~,i{in 
rea~l1t.~~ Jlie 1 ~1~,~om~er~~flO~~,,', m~nY. ?istr}9~S 
d~ny. defendants the opportumty to rpVlew ana 
Coinni~ht~upotl:informlition thnt'ls'c~ucial'irithe 
tlld~e~s chB~c,e 'of'We~ypfaAd"lenith otpuhlsl;­
~~~.~ to, b,e i~pq~"G(l' .a~d .hi, lnt~r d¥cision,s by,p,o.r~ 
rectlOnJ11 mstltutlOJ'lS. . . , ' 
)' ,~ , ~" 1 ;) ,,?; .' \ , ". t ,\ r " 'i' .' , II' 

)3ecaul$e the correctional gdal .of Our ,crilninnl 
J)l}lticl3 syst~lll;;can be achieved 6hly ·if,thf3 con' 
ytct(ld, of.fende~,~$.r sentence, :is,·based onl accurate 
llnd, ..rElUAbl~;infQrmation~'Xl1l~i32(c)(8) Imust, be, itn­
plf'lmentedJ,n,a wayfluch that thed.afendant has tho 
meanij to d~t,ettniije nnd,;cliE1llenge the accuracy 1)f 

. f .• • anym orm.lltloj),.ln!thapresentendereport •. : ,t •• j • 
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