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This Issue in Brief

Disclosure of Presentence Reports in the United
States District Courts.—This article is a summary
by Philip L. Dubois of a report prepared by
Stephen A, Fennoll and William N, Hall under con-
tract with the Federal Judicial Center, The author
states that, on the one hand, it does appear that a
large proportion of Federal districts have achieved
disclosure of presentence report in a large propor-
tion of their criminal cases. On the other hand, he
adds, although the high rate of disclosure is a
positive step, many districts ntilize practices that
limit the effectiveness of such disclosure.

Prosecutive Trends and Their Impact on the
Presentence Report.—With Federal prosecutors
launching aggressive prosecutions against white-
collar criminals, narcotics trafficers, corrupt
public servants, and organized crime racketeers,
probation officers find they need significant
enhancement of their investigation and reporting
skills, assert Harry Joe Jaffe and Calvin Cunn-
ingham, U.S. probation officers in Memphis, Tenn.
For these offenders, a presentence writer can
prepare a useful presentencing document by con-
centrating chiefly upon three significant areas: the
official version section, the financial section, and
the evaluative summary.

The Right To Vote as Applied to Ex-Felons.—~While
rights are intimately connected to duties, laws
disenfranchising ex-felons show that correlations
between the two are often drawn imprecisely,
writes Professor John R. Vile, While voting is a
fundamental right, the Supreme Court has refused
to void felony disenfranchising legislation, he
reports. The Court’s action is normatively ques-
tionable, he maintains, especially when applied to
those whose incarceration has ended.

Action Methods for the Criminal Justice
System.—Dale Richard Buchanan, chief of the
Psychodrama Section at Saint Elizabeths Hospital
in Washington, D.C,, tells us that while role train-

ing, role playing, and psychodrama have been ex-
tensively used in the criminal justice system, there
has been a lack of coordination among these terms
and in the ways in which they were used. Action
methods will probably continue to gain greater use
within the criminal justice field, he asserts,
because of their direct applicability to the jobs
that are needed to be performed by criminal justice
personnel.

Administrators’ Perception of the Impact of Proba-
tion and Parole Employee Unionization.—This article
by Professor Charles L. Johnson and Barry D.
Smith presents information from a recent survey
on the incidence of parole/probation unionization
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and administrators’ perceptions of the impact of
unionization on the quality, cost, and difficulty of
administering services. Some of the critical issues
emanating from the increased parole/probation
unionization are delineated and discussed as they
are reflected in the literature and as a result of the
survey.

Highlights, Problems, and Accomplishments of Cor-
rections in the Asian and Pacific Region.—The
Australian Institute of Criminology recently
organized the First Conference of Correctional Ad-
ministrators for Asia and the Pacific, which was
well attended and prepared the ground for joint ac-
tion, Already this has resulted in the collection of
data on iniprisonment, some of which are provided
in this article by W, Clifford, director of the In-
stitute. In this very broad survey, some of the pro-
blems of corrections in the region—and some of the
approaches which are different from those in the
West—are highlighted.

The Demise of Wisconsin’s Contract Parole
Program.— This article discusses the elimination
of an innovative method of paroling criminal of-
fenders in Wisconsin. The State abolished its
creative Mutual Agreement Program because
budget analysts deemed the program to be an inef-
fective method of paroling offenders when com-
pared to the traditional method of parole decision-
making, Although this program has been
eliminated, Wisconsin Parole Board Member
Oscar D. Shade says it is conceivable that contract
parole is workable and could prove to be a most ef-
fective means of managing an offender's
parolability,

Juvenile Detention Administration; Managing a
Political Time Bomb.—Administering a juvenile
detention center is one of the most difficult and
frustrating jobs in the juvenile justice field,

asserts Youth Services Consultant Robert C.
Kihm. Although it is clearly stipulated in idealistic
terms how children ought to be cared for while in
state custody, the detention administrator must
deal with the reality of providing care with very
limited resources and little control over who is ad-
mitted and discharged from the facility, he states.
This article examines how these contradictions
proved the demise of four detention ad-
ministrators' careers, and what lessons can be
gained by current administrators facing similar
problems,

Parent Orientation Program.—Juveniles paroled
from a correctional institution are faced with read-
justment problems. Community resources are lim-
ited and families poorly equipped to offer assist-
ance. To increasq the effectiveness of families as
resource people, the author, Serge W, Gremmo, has
developed the Parent Orientation Program (POP)
which orients families toward potential problems
in the parole adjustment of their children, ac-
quaints them with the mechanics of parole, dissem-
inates information to assist juveniles during rein-
tegration, and lends support during a difficult
period.

Crisis Intervention in a Community-Based Correc-
tional Setting.—Despite their widespread use in
other practice settings, crisis-intervention theory
and techniques have been woefully underutilized
in community-based correctional agencies, This ar-
ticle by New York City Probation Officer Margaret
R. Savarese is an attempt to help remedy that sit-
uation by presenting an overview of crisis theory
and techniques and then illustrating their applica-
tion at a particular crisis point in the criminal
justice system—the point of sentencing—via two
actual case situations.

All the articles appearing in this magazine are regarded as appropriate
expressions of ideas worthy of thought but their publication is not to
be taken as an endorsement by the editors or the federal probation office of
the views set forth. The editors may or may not agree with the articles
appearing in the magazine, but believe them in any case to be deserving

of consideration.
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Disclosure of Presentence Reports in
the United States District Courts*

BY PHILIP L. DUBOIS
Department of Political Science, University of California, Davis

E AMERICAN system of criminal justice has
I long been dominated by the premise that
criminal offenders can be rehabilitated.

- Although this premise has been recently chal-

lenged by those who emphasize the deterrent or
retributive functions of punishmont, the
rehabilitative objective of criminal sentencing has
presumed that a sentencing judge, armed with
detailed knowledge and clinical evaluations of the
offender’'s character and background, can deter-
mine an appropriate “‘individualized” sentence
and treatment program that is tailored to the of-
fender’s character, social history, and potential for
recidivism, and that will address the underlying
psychological or sociological abnormality or
malfunction leading to the offender's criminal
behavior.!

To prescribe an individualized sentence that will
meet these rehabilitative goals, the judge must
have complete information about every aspect of
the offender’s life. The major vehicle for collecting
and conveying this information to the sentencing
judge is the presentence investigation report.?
Standardized into Federal practice in 1946 by the
enactment of rule 32(c) of the Federal Rules of
Criminal Procedure,® a presentence report must be
prepared by a probation officer in every case
unless the court directs otherwise. Generally,
unless the court finds that the record alone con-
tains sufficient information and explains this find-
ing on the record, or the defendant waives this
presentence investigation with the court’s permis-
sion,* the probation office must make a
presentence investigation and report to the court

*This article is a summary of a report prepared by Stephen A,
Fennell and William N. Hall under a contract with the Federal
Jndicial Center,

Another article based on the same roport is Fennel & Hall,
‘'Due Process at Sentencing: An Empirical and Logal Analysis
of the Disclosure of Presentence Roporis in the Federal
Courts,”” Harvard Law Review, Vol, 93, No. 8, 1980, p. 1613,
The present article is generally more abbreviated; it also omits
material on the history of disclosure of presentence reports,
legal and constitutional issues, and disclosure to third parties,

g‘he selection and presentation of material to be included in
the summary are the responsibility of the present author. The
opinions and conclusions expressed are those of the original in-
vestigators and do not resresent statements of policy of the
Judicial Center or its Board.

prior to imposition of a sentence. Although most
Federal probation offices do not initiate
presentence investigations until after the defen-
dant is convicted or enters a guilty plea, some do
begin the investigation earlier.’ Regardless of
when the investigation is initiated, however, the
report cannot be submitted to the court or dis-
closed to anyone else until after the defendant’s
guilt is adjudged unless the defendant gives writ-
ten consent allowing the judge to inspect the report
at any time.®, . ,

For many years both judges and probation of-
ficers strongly opposed proposals calling for man-
datory disclosure to the defendant of the informa-
tion contained in presentence reports, a reform
that advocates claimed was necessary to guarantee
accuracy and reliability of information being pro-
vided to sentencing courts. Opponents argued that
disclosure would inhibit sources of information
who required anonymity, allow numerous
challenges to the report and thus significantly
delay sentencing proceedings, and impair the
rehabilitative process by jeopardizing the proba-
tioner's rolationship with his probation officer.?

Proponents of disclosure, however, continued to
voice their concern for the reliability of
presentence reports. Districts practicing full
disclosure reported that their practice did not
adversely affect quality and completeness of
presentence reports, impair integrity of the senten-
cing process, or retard rehabilitative efforts.® A
1966 revision of the Rules of Criminal Procedure
did serve to codify what was then the informal
practice of allowing judges to exercise their discre-
tion concerning disclosure of the presentence
report to the defense,® but there was at the same
time a growing dissatisfaction with the widely

1 See Frankel, Lawlessness in Sentencing, 41 U, Cin, L.Rav, 1,51,54 (1972),

2See Administrative Offico of the U.S. Courts, Pub, No. 105, The Presentence In-
vestigation Report 1(1978),

3 Tho logislative hlstomlnd judiclal development of rule 82{c} ia extonulvelf' cons
sidored by Fennoll and Hall in the Harvard Law Review article mentloned in the
saterink footnote,

4 Fed, R, Crim, P, 32(c)(l{;
8 Seo the discusaion of the timing of Pronentanco report disclosures at pp, 2129 of
the Fonnell and Hall roport mentioned fn the first sentence of the asterisk footnote,

8 Fed, R, Crim, P, 82{c)(1).

7Ses, ¢.q., Hincke, In Opposition to Rule S4(c)(2): Proposed Federal Rule of Criminal

ure, 8 Fed, Probatlon, 3 {Oct. Dec, 1044),

8See Thomsen, Confidentiolity of the Presentence Report: A Middle Position, 28 Fed,
Probation 8, 0 (March, 1064),

9 Fod. R, Grim, B, 82(c) as amonded in 1966,
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disparate n=¢f?°‘19.5}1{9%« practices) of the Federal
courts,!° By. e o
curacy and rgliability of presentence reports, glau
gained recogr‘!?lit}i‘én'E %qi’xhlzi?bﬁtﬁ?e wlb‘ﬁ%éhéld Gohcerh
for completeness. The result was a sophisticated
compromise of these competing interests,. 8rh-:
bodied in the adoption of rule 82(c)(8), The rule fur-
thers the interest in the reliability of presentence
reports by requiring disclosure of the factual sec-
tions of the report: to sither the defandant,or his at
torney upop yequest. The defense is ¢fius afforded
the opportunity €o bring &9 the judge's attention
and to comment,upon information it considers -
aceuralg, ihcamplete, or otherwise misleading, On
1;‘}3263 otheﬁr,lhaqd&,' the interest in the completenegs of
prgséntence information is profected by certain,ox-
cepfions 10 disclosiire in Fule $3(c)(3). These excep:
tions provide that the sertencing Judge need nof
disclose thoss parts,of Hie presentence roport con:
taining diagnostic information that could disrupt a
rehabilitation program, idenfify sources of infor-
malion obtained upon a propise of confldentiality,
or infermation thaf,, it ,disclnsed, might result in
P?l ysical or ‘other harm to .gther persons, If the,
judge relies upon any of this undisclosed informa,
tion in mekipg g deterhination,of sentence the xyle
requires providing a writtes or oral summary of
thay,informaticn to the defense. The probation of-,
ficer's recommendation need nejther be diseloged,
to nor summarized for the defense, . L. .
Despite the compromise,n rule 32(cl(3), debate,
over the,. proper amount, of disclosure. of,

presentence ‘toports did not end, The rule gives:
digtrict court judges great flexibility and, con-
sid_ei-:i)l,éf . digcretion” in,”determining  the ap:.
propridte time and place,of disclogure, the proper,
party, to inspect, the report, the Applicability of,
disclosure ‘exceptions jand the cojresponding re:.
quirement fof summarization, 6f, nondiscloged in;.
formation, and the corract ﬁrggedure' for receiving

defense, commentary.-Because of this flexibility,
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B ra22e snrx s dUA LS SRR S S B Y '

" ¥y e TN aytir loaafn

18 Sevafalifidividual wad' lhdéitutions] colinunsntars édhtinued to rocommend the .
adoption of a mnndn;org;rgl or & court fin ’,:5 gf [ constitutionu{lght,go disclosure
gﬁ X’ox\wnee dx‘o ol}Q‘s.l ;g;a %. l}was fahi ;1 ;}'n!znclngmtt‘rhriat uzagﬁf]i:occ;i;rt}a

4! rove T s b s Cohon, Sert¢nc NG, £10: aton ana the i ta l/q ({]f
4131'&,;1?,“&»1'22“(1908)}‘}! PR e e % ¢ Rehabilitative Y

11 Tho field rosearch was concentrated in the ppatern and southoastorn arcas afthe ,
Unjted. Sthtes, but intluded’ visite th.Xaprdseritative distyjtia In thy midwoesterh,
southwestorn and western regions of tho country.

12 0f the 103 Federal judges receiving questionnnires, responses were recelved
from 174, After elimination .pf 20 judges: who had-handled fower than 12 crlnglnnl
cages 19 tho past year, the study waa left-with a useabla sample of 154 judgqs: 3 of
tha original sample of 193 judges were not selected randomly, but ugqcl ically in
order to agsyro aresponpa from At laast one judge In each district court.In this way it
waqe, possibln, o deseribe ju %ial lp acticea: with reapect to the disclosurp of
presentence reports on a district-by-district basis, Lt .

13 Of the 94 chief probation officers in the Federal district courta, responaes to the
questionngize. }nqult{ were.racolvpd from all but 2; all 92 rasponscs ware nseable, -

14.A, kotal of 248 line ,prp)i;q},lun pmcqrf ‘Wora gent. questionnaices, Of the 220
responses recelved, 6 were eliminated as incomplete and.62 were oliminated frpm
thosa-probation officers who had writtan fawer than 12 presentence reports In-the
past year, In oll, 162 useable quostionnairea worg feft for analysis, - v, !

15 Fyll’! disclosura means that dipclosuce s ?uomuuc or taquests arq vecaived in
over D0 pércont of the cases, *'Substantial' disclosure moeana that'disclosure vas,
quests are roquired and recelved in from 60 pargpnt £0.492,9 pgreant of the casen, . -
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Federaljudgeg have often adopted disclosure prac-

¥

975, tha.oriceri éxprossed for the'ats ? tieas.to kit théit individual sentencing' procedures,

. Further,. althqugh disclosure is the. controlling

Zptinciple’of i'l?[e>?32\(é)(3)\; ‘discretion allowed by the
rule enables some courts to withhold a significant
“grjountt of information from the defense by
broadly,construing the exceptions to disclosure.

To determine the extent of this problem and to
assess the actual merits of the criticisms that have
been leveled against disclosuve, the Committee on,
the Adﬂnﬁi’ﬂfstratiod of the Probation System of the'
Judicial Conference of the United States asked the
Federal Judicial Center to study the implementa:
tion of rule 3_2’(9)({3), The study relied upon informa-,
tion gathered through a national field study in-
volying personal interviews with Federal, judges
and probation ‘dffiij:'ials:i@p‘ 20 district courts' as
well as an analysis of'responses to three separate
sets of questiorinaires sent to randomly selected
judges, all. “chief probation officers,s 'and ran-
domly selected ling probation officers.i The field
study anfci ‘the quegtionnaire inquiries covered a
broad range ‘of procedural and substantive issues
related . to ‘the disclosure, contents, and use of
presentence reports in'the sentencing and correc-
tional procésses. ... R

o e

.+ Presentence Disclosure-Pracedures.’ ;

Thé "1976" améridiments to ‘¥yle 82(c)(8) rest on
belief that the deferdatlt’s risht to be sentenced
upon accurate and reliable information is most ef-
fectively, ‘protected by availability of the
presentence repart to”the defense for study and
review, The dita from this study reveal that the,
vast, majority of districts surveyed (76 of 90, or
84.4 percant) h”a\(e;‘hﬂc":hie%d disclosuré of at least’
half of the presenterice reports filed in their courts,’
three-fourths’ of the districts (67 of '90) secure
disclosure in 75 perceiit of their cases, and an im-
pressive two-thirds of the districts (62 of 90)
disclose nearly all of their présentence reports.

'On the'other hand, the survey results have iden-
tified sorne deficiencies existing in the procedures
by which the defense is allowed access to the
réport, Twa'of the mostimportpnt factors affecting
the defense's ability to malte usé of disclosure are’
tHe timing-of the disclosurg and whether the defeh-
dant.is ‘allowsd ‘and encouraged to review .the
pte'ségxtgaﬁéé,lvi;gp‘orts‘f"gyith« hig ‘counsel. Of'the 76
districts ~achieving .. full’ . or. | “'substantial’
disclogpie,’s otly+128- (or 37:percent) regularly’
disclose the.repork: brior:e:the date of sentencing:.
And 110nly 23 (0f 30,8 percent) of these districts
does'the defendant regularly have the opportuity
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DISCLOSURE OF PRESENTENCE REPORTS 5

to review the contents of the report about him,
Only 18 districts (17.1 percent) achieve “full’" or
“substantial” disclosure to both' defendant and
couhsel prior to the day of sentencing, e
Othér procedures used in the Federal districts
also combine to impede the effective review by the
defensé of the presentgnce reports. Insistence that
counsel nerely take notes from a report rather
than obtain a full copy increases the chances that
erroneous items of information about the defen-
dant, his background, or the circumstances of the
offense, will go unnoticéd and unchallenged.
‘Optimal dis¢losure of presenténce reports would
utilize an automatic dis¢losure proc"cgd‘ux;é’, ‘Proyide
formal riotice of their availability at léast one day
prior to the sentencing date, and gllow their
reproduction and distribution by mail or inspec:
tioh in the probation office. Unfortunately, these
optimal corditions are met in only 14 districts.’s -
Confidentiality Exceptions to Full Disclosure .
QOne of theiconcerns accompanying the adoption
of the 1976 amendments to.rule 32(c)(3) was that
the disclosure requirements would deter the com=
munication of important information from in:
dividuals fearing retribution'or reprisal should
their identity become known td the defendant. or
others who might do them harmi T'o ensure that the
courts,will obtain the widest possible range of in+
formation relevant to the task' of sentencing, rule
32(c)(3)(A) allows . several -exceptions, to full
disclosure. Under these exceptions, only-.partial
disclosure of the presentence report is required
when it, contains factual. information~that could
cause harm to the defendant or others, or‘when it
containg diagnostic opinion that.may; if disclosed,
seriously. disyupt rehabilitative programs:. Rule
32(e)(3)(B).requires the judge to provide either an
oral or written summary of any excepted material
that is relied upon in sentencing a defendant.
:During the:development of these exceptions to

"

o

: Lk N at .
16 The tabulation in the text is an np;;rox[mntlonbamd upon the reaponses of chiof
probption officers to four queations included in the quéationnaire thoy completed for
this study. Theso questions Inquired of the CPOs whether all of the judges of thejr
p‘}tlcp,ln coprts: {n) Initiatp.disclosure of the preséntance report automatically or ree
qaire o dofonse request to Initiate disclosure; (b} provide the defense with formal
weittan or oral notice of tha rpport's availablility; (c) disclose the roport in the.probas
tion office or transmit it by mail (as opposed to disclosure In the courtroom ez the
udge's chambéra);'and (d) malke the report availabla to the defonse at loast one day
ofgro sentoncing. Thus, only in 14 districts do all of the judges employ dll 4 of these
procedures designed Lo
™ 'émft‘:ﬂ th v‘°¥/‘°'§m°nt°? Sentimeing Reforms Emerging Legal, sues in the T
0o, olfep, !} utyire: o] entencing ieform’ Lmetging L.eogol {ssue. ne Ip~
dividualization n’} Justice, “73 Mich, L.Rav. 1361, 142425 (1975); Note, Dlsgomrc of
Presentence Reports is Fedural Court: Due Progess and Judicial Discretion, 28 Hastings.
L.J, 1527, 15481560 {1876)
18 Confidentia) inf?
formation or dllegation conveyed or the axistence of which |a mad nown to the
Nd? biit; which ja qublect to mora Jimited disclosure than information contained |
the body of the prasentence réport.” : )

Liae ot

ned in,

full - disclosure, many -commentators: expressed:

,maximize,the opportunitios for the defense to engage'in a .

rmation was.defined aa Yany-ps. phlnt:td'dlltnon‘l(s. factua)ins
o

congern over the amount of discretion vested in
ptobation officers’ and gentencing judges with
respect to determining the applicability of the ex-
ceptions to each case.!” Some objected to allowing
probation officers to promise confidentiality with
né administrative review of its necessity, Others
feared judges might virtually * circumvent
disclosure through a broad use of the:exceptions
and perhaps even avoid the réquirement of a writs
ten. summary by disclaiming’ thoir reliahce upor
the excepted information in reaching senténcing
decisions. In sum, the existence of exceptions to
the principle. of full' presentence disclosure
prompts a-nuinber of inquiries concerning the fre-
quency of their use, the types of information
typically -excepted for confidentiality, the ex-
istence and effectiveness-of external checks upon
probation officers’- disclosure decisions, the ap-
propriateness of various:methods by which con-
fidential information is conveyed to the judge, and
the response by judges to:the requirement of sum-
maries. s

4w

Rate of Confidentiality.—To. estimate the fre-
quency with which Federal district courts treat
presentence information as confidential, a. nation-
wide random sample of 162 line probation officers
and all the probation officers in seven of tho field
study districts were asked to estimate bioth the
number of their reports during 1977 containing
confidential information and the number of times
in their four most recent reports that confidential
information was submitted to the court.!® Addi-
tionally, during the field visits to 14 districts, all

presentence reports filed over a 2-month period.
were inspected to determine the frequency,.of

disclosure exceptions under rule 32(c)(8), These
estimation techniques consistently showed that
from 14 percent to 18 percent of the presentence
reports contain confidential information. Perhaps
more importantly, however, data from the proba-
tion officer*§ questionnaire suggests that the of-
ficers do not ‘call’ upon the exceptions of rule

82(c)(3) with equalfrequency. In fact, 40 percent of -

the probdtion ‘officers stirveyed did not submit
confidential‘information at all, while only 27.9 per-
cent of the officers accounted for 84 percent of the
reports in which confidentiality occurred.”
This great disparity in thé use of confidential in-
formation is confirmed by the response of chief
probation officers and a random sample of judges
to questionnaire inquiries on the extent of con-
fidentiality in their courts. Both surveys con-
sistently indicated that 79 percent of the judges
receive confidential information in less than 10
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percent of their cases while 3 percent of the judges
receive confidential information in more than 90
percent of their cases. In short, a relatively small
minority of district courts and probation officers
account for most of the cases in which confidential
information is involved.

Nature and Sources of Confidential Informa-
tion,~Rule 32(c}(8)(A) is fairly explicit as to the
type of information to be withheld from the defen-
dant under the exceptions for confidentiality. The
rule contemplates that material that would iden-
tify persons who would be the victims of retalia-
tion should their identities become known is pro-
perly excluded. Additionally, material that might
jeoperdize chances of success in a rehabilitative
program are proper objects for exclusion. In all
likelihood this would include information concern-
ing the defendant’s family or work, or perhaps his
psychiatric profile and history, And typically such
information could be expected to originate with
members of the defendant’'s immediate family or
perhaps an employee of a social service agency
providing the defendant with personal support ser-
vices of one kind or another.

Surprisingly, data based upon probation offi-
cors' analysis of their four most recent presentence
reporte showed that probation officers most fre-
quently hold as confidential the contents of their
investigatory contacts with law enforcement of-
ficials (83.6 percent of all confidential informa-
tion}), An additional 13.7 percent of all the con-
fidential information withheld by probation of-
ficers concerns the defendant's cooperation with
law enforcement authorities. The defendant's
family life and psychiatric history account for
sizeable, but smaller proportions of information
excluded from disclosure (18.6 percent and 22.6
percent, respectively). ...

Summarization Requirement.—Rule 32(c)(3)(B)
requires the sentencing judge to provide an oral or
written summary of any information excepted
from disclosure in the presentence report that he
will rely upon in sentencing. The principle
supporting the summarization requirement is, of
course, protection of the defendant’s right to be
sentenced on the basis of accurate information.
This demands that the defense be sufficiently ap-
prised of any allegation, whether or not the source

19 Junlor Bar Section of the Bar Asaociation of the District of Columbia, Discove
tn Federal Criminal Cazes: A Sympostum ot the Judiclal Conference of the Distriet of Cols

umbla Circuit, 33 F.R.D. 47, 126 (190%

20 See United States v.Long, 411 F, ugp. 1203 {E.D, Mich, 1076) and United States v,

Woady, 807 F.2d 1383 (6th Cir, 1078), Se¢ aiso Fannell and Hall, supra note 3 at pp.
21 Judges were Instructed In anawering this question to assumae that the confiden.

tial information they recelve Is relied upon in the determination of sentence, This

may not always be the case, of 25uree,

is identified, so that an informed commentary or
challenge can be made. On the other hand, some
commentators (including many judges) have
argued that in some caes it is not possible to sum-
marize the confidential information in such a way
as to avoid revealing to the defendant either its
source or actual contents.!® The summarization re-
quirement is thus often viewed as jeopardizing the
purposes of the disclosure exceptions—to protect
information sources and to preserve the effec-
tiveness of rehabilitative programs,

Court decisions applying the requirement of rule
82(c)/8)(B) have reflected this tension between
goals and have proposed alternative approaches to
satisfy the summarization requirement.?® Simi-
larly, the data collected in the field study and the
questionnaire survey indicate that individual
judges follow a wide variety of summarization
practices. When faced with confidential informa-
tion, judges have opted to not disclose the informa-
tion at all, to inform the defense of receipt of con-
fidential information but to not disclose or sum-
marize, to disclose the information to the defense
attorney only, or to provide a written or oral sum-
mary.

Most of the judges surveyed? (68.1 percent) in-
dicatad that they follow a standard practice with
respect to all kinds of confidential information. A
sizeable minority (41.9 percent), however, follow a
varied approach to the treatment they accord con-
fidential information depending upon whether it
concerns a defendant's family life, psychiatric
background, or criminal status.

Among the judges following a single standard
approach to the treatment of all kinds of confiden-
tial information, 396.2 percent neither disclose the
existence nor summarize the essence of confiden-
tial information they have before them. A quarter
of these judges are willing to indicate the receipt of
confidential information (13.8 percent) or disclose
the information to the defense attorney only (12,1
percent). But only a small proportion of these
judges (10.3 percent) follow the practice of pro-
viding the defense with an oral or written sum-
mary of the confidential information,

Among those judges who treat the various kinds
of confidential family, psychiatric, and criminal
justice information differently, these proportions
vary significantly, With respect to family informa-
tion, there is a tendency toward nondisclosure
(36.4 percent of the judges), or mere acknowledg-
ment of the existence of confidential information
(6.8 percent). Written or oral summaries of family
information are provided by only 9.1 percent of the
judges surveyed, with a much larger proportion
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(94.1 percent) willing to disclose the information to
the defense attorney alone.

In contrast, psychiatric information is kept un-
disclosed by a very smell proportion of those
judges (8.9 percent). But neither are written and
oral suimmaries frequently used to convey this in-
formation (11.2 percent), Rather, 62.2 percent of
the judges surveyed convey confidential
psychiatric information to the defense only
through the defendant's counsel.

Written and oral summaries are most commonly
employed for the treatment of law enforcement in-
formation (21.4 percent), But just a5 many judges
choose to disclose this kind of information only to
defense counsel (21.4 percent) and the rate of non-
¢ closure {26.2 percent) remains just as high, ..,

Disclosure of the Evaluative Summary
and the Sentencing Recommendation

Almost all courts require an evaluative sum-
mary that contains the probation officer's subjec-
tive evaluation of the presentence report's con-
tents and of the offender’'s character.?? Likewise,
because of the officer's knowledge of various
sentoncing alternatives and acctimulated ex-
perience in selecting and supervising proba-
tioners, most judges require the probation officer
to include a sentencing recommendation in the
presentence report.

Although rule 82(c)3){A) requires disclosure of
factual information contained in the presentence
report, the recommendation of the probation of-
ficer concerning the sentence and treatment of the
defendant is specifically excluded from disclosure,
The rule is silent, however, on whether the proba.
tion officer’s subjective evaluation and opinion of
the defendant expressed in the evaluative sum-
mary need be disclosed as well.?® Thus, the applica.
tion of rule 32{c}{8){A) to the evaluative summary

. section of the presentence report varies from

district to district.

Many judges and probation officers fear that
disclosure of the evaluative summary will have
any number of adverse effects—from inhibiting the
probation officers in p oviding frank assessment
of offenders to interfering with the supervisory
relationship on probation. Others, however, view
disclosure as having a positive influence upon the
probation officer by forcing him to be more

22 Becaune Federal probation officers usually have mlninF {n the soclal sclences
and soveral yoars of oxperienco at the state or local lavels in probation or correcs
tional norvices, thelr porspectives are often valued by judges as a comploment to the
judfu' logal and judiciel backgrounds.

23'In United States v.Long, 411 F.Surp. 1202 (E.D, Mich. 1076), the court conatrued
rule 32(c)(3) to protect the probation officer's opinion from discloaure, As noted {n the
toxt, 35 of tha dlstricta surveyed follow this Intorpretation, but 57 do not.

cautious, objective, and analytical in the
evaluative summary,

A majority (67) of the districts surveyed (62 per-
cent) have opted for disclosure of the evaluative
summary, The remaining 865 (38 percent) withhold
the probation officer's subjective evaluation,
either by not disclosing the evaluative summary or
by transferring the evaluation to the undisclosed
recommendation section of the report. . . .

The field study of disclosure practices revealed
that the evaluative summary often provides proba-
tion officers with a convenient and tempting
means by which to convey information that does
not fall within one of the exceptions to disclosure
but that the probation officor nevertheless does
not want the defense to see. As a result, two
presentence reports are, in essence, created: one a
bland rendition of facts for the defendant's review
and the other an enlightening mixture of facts, in-
ference, innuendo, and character analysis for the
judge's viewing,

At the same time, field study in those districts
disclosing the evaluative summary revealed that
most of the adverse consequences said to accom-
pany disclosure have not resulted. Greater objec-
tivity from probation officers has increased the
respect they enjoy among defense lawyers and
thus minimized defense attempts to subject of-
ficers' opinions to rigorous examinations and ex-
tensive attacks, Moreover, probation officers prac-
ticing disclosure of the evaluative summary
reported better cooperation from probationers who
appreciated an honest evaluation and appraisal
from the officer and the court,

Many of the objections made to disclosure of the
evaluative summary apply with equal force to
disclosure of the probation officer's recommenda-
tion for sentence and treatment. As noted earlier
rule 32(c)(8)(A) specifically excludes the recommen-
dation from its disclosure requirements. Judges
and probation officers apparently fear that frank
exchanges between them will be inhibited and the
supervisory role of the probation officer over the
offender damaged should the recommendation
become known to the defense. The offender’s
knowledge of an adverse recommendation by the
officer may create a distrustful and hostile rela-
tionship, one that at best impedes the
rehabilitative process and at worst results in
threats of or actual physical harm to the officer,

Advocates of disclosure point to the defendant'’s
strong interest in examining a recommendation
that will have such a substantial influence on the
sentencing decision. Further, research findings
that probation officers’ recommendations in
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similar cases exhibit substantial disparity support
the argument that they should be disclosed and,
scrutinized for objectivity.® Finally, disclosure of
the recommendation wounld ensure that the proba-
tion officer did not use that section of the report to
convey unverified confxdential information to the
judge.

Unlike dxstricb practxces with respect to, the
disclosure of evaluative summaries, the balance
concarning sentence recommendations has.been
struck heayily on the side of the nondisclosure pro~
vided in rule 32(c)(3){A); 70.3 percent of the judges.
never disclose the sentence recommendation while,
an additional 20,9 percent make disclosure only.
rarely, Only a small fraction of judges reyeal the
sentence recommendation ‘‘spmetimas'* (1.4 pers
cent), -‘‘routinely’’ (4. 1 percent), or, “qlmosb
always'' (3.4 percent). ... 2 .

Assossing the Impact ofMahada tory Disclosure

By requiring the releases of the prGSenteﬂue
report but permittihg only partial “disélodure
thervin of certain kinds of information, rule 8(c)(3)
attempts t6 baldnde a numbér of potentially coh-

flicting interests‘in ‘the Faderal criminal sentenc:

ing process: the defendant's right to be séntenced
upon the basis of accurdte information, the proba.

tion officer's desire to provide the judge with hs

much Information as possible relevant to the
sentencing decision, and the judge's desire to ave
collected within a reasonably brief period as much
accurate information as podsible about eath defen-
dant* upon whieh" to base x’m mdivxdual.\zed
sentence.

Despite the careful attetpt represénted in rule

82(c)(3) to balance these ¢ompeting interests, the'

original eritics of disclosure nevertheless fearsd

that the rule would reduce the quantity and quality

of information available to the court, diminish the
utxlity of the presentence report'as a decisionmuk:
ing tool for sentencing, and unne(:esuarily lengthen
the sentencing process. ‘

The results of the field study and the question-
naire surveys, however, show that these fears have
not materialized, With respecb to the predicted Toss

of information, for example, 74.2 percext (86 of 89)
of the chief probation officers answering'the ques-’
txonnmre inquiry indlicated that their districts Had

]

“N Carter and Wilklns, Some Foetors in S&nund;m}’nmy 58 J. Crim, t;”C. & P8, 803,

25 Three of the 164 {udgu wurveyed did not r d to this f Ire ftem; 3
nddmonnl judgs ind that they do not recpive roco mendations {or enténce
probation olficer. Theu 8 judges were not, therefore, included in tho
culculmono the npamd tsentages,;

"Twenly Judges gave no snawer to this Inquiry | nnd 3 gave answirs other thun
"monume, Plesn i p,"or ‘ng significant change'*

-.
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suffered no. significant reduction.in information
due to disclosure, Additionally, several chxef pro-
bation officers interyiewed during the field study
indicated that some of the information loss that
has occurred has been a posmve force for i imprav-
ing the .quality of the reports inasmuch as
disclosure has worked to prevent the more
unreliable and unverified pieces of information
from finding their way into the reports. Morgover,
chief probation officers were twice as likely to at-
tribute any loss of information to increasingly
strict I‘ederal and state privacy laws ag they were
to assign that blame to the mandatory disclosure
rule. ., . :

,The survey data indicate that the requirement of
mundatory disclosure hag not lengthened the
sentencing process. Nearly three of every four
judges respending to the questionnaijre inquiry (70
of 94, or 74.5 percent) indicated that the mandatory
disclosure rule has not significantly affected the
length of the'sentencing process, Less than a fifth
(18:1 percent) of the responding judges thought
that the sentencing stage now takes longer, with
léess than a tenth (7.4 percent) of the opinion that
dISclosure has actually shortened the aentemmg‘
phase2 ‘

In sum, at least to the extent indicated by ques-

tionnaire inguiries directed to the principal actors’

in the prasetiterice process, thase data indicdte that

most Federal district courts have impleniented thé.

disclosure requireménts of rule 82(c)(8) without
suffering the repercussions predicted by the rule’s
original critics. The character of the sentencing

process hids appdrently not been substantially

altered, the sources of information have not
evaporated,- and the utility of judges of the
preseétiterice report has not decreased.

‘ t Conclusion

With respect to the implementation of rule
82(c)(8), this report provides mixed results. On the
one hand, it does appear that a large proportion of
Federal districts have achieved disclosure  of
presenténce report in a large proportion of their
criminul cases. On the other hand, although the
high rate of disclosure Is a positive step, many
distticts utilize practices that limit the effec-
tivéness of such disclosure. These limits to mean-
ingful disclosure have occurred primarily in the
aread of the procedures governing the disclosure of
the reports to the defense, the confidentiality ex-
coptions to the full disclosure of presentence infor-
mation, and the impact of the nondisclosed
sentencing recommendations on the sentencing
and correctional processes.

i
Y

PROSECUTIVE TRENDS AND THEIR IMPACT-ON THE PRESENTENCE REPORT !

-With, respect- tor procedures - relating to the
disclosure of presentence réport to the defensg, for
example, some districts may pravida.no, formal
notice of the report's availability, . disclose - the
report only on the day'df sentencing, release it in
places or: 1mposa ~duplicatign constraints, that
hinder full review, gndrefuse ta discloge the.report
to the defendant, who is in the best position to
¢heek its factual accuracy, When all these limita-
tions are considered together,. the picture often
emerges of.courts intent on fulfilling the thresliold
requirements of dis¢losure but not upon desighing
and utilizing all of the procedures that, will
guarantee its full and meaningful exercise.

Sithilarly, this study’ has revedled some miSuse
of the conf;dentmhty exceptions to disclosure pro-
vided in rule 82(c)(3). The disclosure exceptions:are
often used to sheltey law enforcement information,
which is crucial to sentencing but often unreliable
and inaccurate, Moreover, the frequent inclusion
of confidential information in eithér the evaltiative
summary or recommendatlon gedtiohs . of sthe
PAUT  VISHAMIEIZUNE D8k e R .

report make its confidential nature often-unknown
aven.to thecourt-itself.- When confidential informa-
tion is openly-conveyed to thejudge via a confiden-
tial memorandum ior cover letter, mary judgebtig-
noreé-the summarization requlremenb of therules it

quﬂy, by no{; 4xsc‘losmg to the' defense eithei‘
the proliahon officer’s summary or his’ gecom-
menéled senl;ence ancf the ob;edtxve crxtene ueed in
rehéhmg the recommendatxon), ‘many. dlstncte
deny defendants 'the’ opportumty to revxew and
commeht upon mformatxon thni; 19 crucml in, the
jud e’s chojce’ p{ ‘the type ‘and length of punxsh-
men§ to be impgsed and in, later decisions by, cor-

féctmnalmstxtutxons. s '. R

‘Becauge the correctional géal of our . onmmhl
justice system:ican be &chieved only if ‘the con
yvicted. offender’s sentence is-based on: accurate
and. reliableiinformation, rule:32(c)(8) must. be.ims
plemented in.a way such that the defendant has the
meang to determitie and challenge the aceuracy of
any. mformntlonm theq)reaentende Téport. ¢ .,

* \l
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