
National Criminal Justice Reference Service 

nCJrs 
This microfiche was produced from documents received for 
inclusion in the NCJRS data base. Since NCJRS cannot exercise 
control over the physical condition of the documents submitted, 
the individual frame quality will vary. The resolution chart on 

, this frame may be used to evaluate the document quality. 

1.0 

1.1 

:; 11111i£ 

w II~ w w 13.6 

W -iii lAO 
IA -~,,:: 

IIIII~ 

IIIII~ 
IIIII~'O 

111111.8 

111111.25 111111.4 111111.6 

MI9ROCOPY RESOLUTION TEST CHART 
NATIONAL BUREAU OF STANOARDS.1963·A 

, _ , "r= "=='._~.:..~ .. ::.::.;:.:;::::.....;;::..:;~.::;:;:;:;:.:::. . .:.::::::.:::.:.:::.:.;::;.:;...;;.,::......:.::..-=-::.:;:.---:--'~ ,::..~ ...:..- .. --.... ~ __ !I-

Microfilming procedures used to create this fiche comply witn 
the standards set forth in 41CFR 101-11.504. 

Points of view or opinions stated in this document are 
those ofthe author(s) and do not represent the official 
position or policies of the U. S. Department of Justice. 

11 i 

National Institute of Justice :' . J 
United States Department of Justice 
Washington, D. C. 2053,1 .. 

./ .. 

i 
( : 
I 

I 
I 

I 
i 

f 
I 
I 

DATE FILMED I! 

~ • II 
'8/13/81. I I 

~":;::~·-'~'S:_""';"""'~,-_~-""":3ii'\i:: ......... __ ."",-,.,."..=;;;cI.M)p 1:P~~~;:::··:;;;;·'$~;;':;;;·¥3~_i'ilii· ~;:;;. ~~::;;. ~.m~~Rl!il.,il __ ~"j:fi __ Illi/§!i!ilieliilrliiii_Iii1!IiIIlIi!fi~~~;Z:;_!.'i! .. ;;;;;_~~~~
\ ,. , 

[Disclosure of Presentence Reports in the United States District Courts ...•.... Philip L. Dubois 

{frosecutive Trends and Their Impact on the Presentence Report •••......•..... Harry Joe Jaffe 
Calvin Cunningham 

/!The Right To Vote as Applied to Ex-Felons ...................................... John R. Vile 

[l\.ction Methods for the Criminal Justice System ...•.....•.•..••.•.••. Dale Richard Buchanan 

@dministrators' Perception of the Impact of Probation 
and Parole Employee Unionization .....•.........••.•..•...•.•....... , Charles L. Johnson 

Barry D. Smith 

[Highlights, Problems, and Accomplishments of Corrections in the 
Asian and Pacific Region ... , , , .... , .. , ....................................... W. Clifford 

(The Demise of Wisconsin's Contract Parole Program .••...••..••..•.•......•.. Oscar D. Shade 

)etention Administration: Managing a Political Time Bomb ....•..... Robert C. Kihm 

~ ........... __ 'entation Program •...••...•.........•..•..•..•.•......•....•.... Serge W. Gremmo 

We,...., ?robation: A Sldlls Course-Crisis Intervention in a 
, .." .unity·Based Correctional Setting .••......•.........••........ Margaret R. Savarese 

'l\'l\ 
" ,,_. _______ S_S"~ _______ _=_ __ _ 

,,~ MARCH 1981 

If you have issues viewing or accessing this file contact us at NCJRS.gov.



ADMINISTRATIVE OFFICE OF THE UNITED STATES COURTS 

U.S. Oepnrtment of Justice 
Nat/onallnstltuto of Just/co 

WILLIAM E. FOLEY 
Director 

This document has been roproduced exactly as rocelved from the 
person or organization orlglnal/ng It. Points of vi ow or opinions stated 
In this documont aro those of the authors and do not necessarily 
reprosent the official position or polirles of the National Institute of 
Justice. 

JOSEPH F. SPANIOL, JR. 
Deputy Director 

Permission to reproduce this copyrighted material has been 
grantod by 

WILLIAM A. COHAN, JR. 
Chief of Probation 

~ederal Proba~t~i~o~n~ ______ __ 
.william A. Maio, Jr ... _, __ _ EDITORIA.L STAFF 
to the National Criminal Justice Reference Service (NCJRS). 

Further reproduction oulslde of tho NCJRS system requires permIs
sion of the copyrIght owner. I 

DONALD L. CHAMLEE 
Deputy Chief of Probation 

Editor 

WILLIAM A. MAIO, JR. 
Managing Editor 

MILLIE A. RABY 
Editorial Secretary 

ADVISORY COMMITTEE 

WILLIAM E. AMOS, ED. D., Professor and Coordinator, Criminal 
Justice Programs, North Texas State University, Denton 

RiCHARD A. CHAPPELL, Former Chairman, U.S. Board of Parole, 
and Former Chief. Federal Probation System 

ALVIN W. COliN, D. CRIM.,President, Administration of Justice Ser
vit;es, Inc., Rockuille. Md. 

T. C. ESSELSTYN. PH.D •• Emeritus Professor of Sociology, San Jose 
State University 

BENJAMIN FRANK, PH.D., Chief of Rosearch and Statistics (Retired), 
Federal Bureau of Prisons, and former Professor, Southern Illinois 
University and The American University 

DANISL GLASER, PH.D., Professor of Sociology, Uniuersity of 
Southern California 

RICHARD A. MCGRE, Chairman of the Board, American Justice In· 
stitute, Sacromento 

BEN S. MEEKER, Chief Probation Officer (Retired), U.S. District 
Court for the Northern District of Illinois 

LLOYD E. OHLIN, PH.D., Professor of Criminology, Harvard Univer
sity Law School 

MILTON G. RECTOR, Director, National Council on Crime and Delin
quency, Hackensack, N.J. 

GEORGE J. REED, Commissioner (Retired), U.S. Parole Commission 

. THORSTEN SELLIN. PH.D., Emeritus Professor of Sociology, Univer
sity of Pennsylvania 

E. PRESTON SHARP, PH.D., Executive Director, American Correc
tional Association (RetJ'red) 

CHARLES E. SMITH, M.D., Professor of Psychiatry, The School of 
Medicine, University of Nor .. " Carolina, Chapel Hill 

MERRILL A. SMITH, Chief of Probation (Retired). Administrative 
Office of the U.S. Courts 

ROBERTS J. WRIGHT, Commissioner of Corrections (Retired), 
Westchester County, N. Y" and former Editor, American Journal 
of Correction 

Federal Probation is 'published by the Administrative Office of the United States Courts and is edited by the Proba
tion Division of the Admmistrlltive Office. 

All phases of preventive and correctional activities in delinquency and crime come within the fields of interest of 
FEDERAL PROBATION. The Quarterly wishes to share with its raaaers all constructively worthwhile points of view and 
welcomes the contributions of those engaged in the study of juvenile and adult offenders. Federal, state, and local 
organizations, institutions, and agencies-both public and private-are invited to submit any significant experience and 
findings related to the prevention and control of delinquency and crime. 

Manuscripts (in duplicate), editorial matters, books, and communications should be addressod to FEDERAL 
PROBATION, Administrahve Office of the United Statos Courts, Washington, D.C. 20544. 

Subscriptions may be ordered from the Superintendent of Documents, U.S. Government Printing Office, 
Washin~on, D.C. 20402, at an annual rate of $8.00 (domestic) a~d $10.00 (foreign). Single copies are available at $3.00 
(domestIc) and $3.75 (foreign). 

Permission to quote/ is granted on condition that appropriate credit is given to the author and the Quartel'ly. Informa· 
tion regarding the repr.inting of articles may be obtained by writing to the Editors. 

FEDERAL PROBATION QUARTERLY 

Adm.inistrative Office of the United States Courts, Washington, D.C. 20544 

-,- _:0:<:: ---'-iii '.~ ~~.:t" ,;...:r.:,-"....-----------.~ 
.I '. 

, " 

l' '.~ 
" 

\ 

Federal Probation 
A JOURNAL OF CORRECTIONAL PHILOSOPHY AND PRACTICE 

Published by the Administrative Office of the United States Courts 

VOLUME XXXXV MARCH 1981 NUMBER 1 

This Issue in Brief 
DiacloauN of Preaentence Reporta in the United 

Statea Diatrict Courta. -This article is a summary 
by Philip L. Dubois of a report prepared by 
Stephen A. Fennell and William N. Hall under con
tract with the Federal Judicial Center. The author 
states that, on the one hand, it does appear that a 
large proportion of Federal districts have achieved 
disclosure of presentence report in a large propor
tion of their criminal cases. On the other hand, he 
adds, although the high rate of disclosure is a 
positive step, many districts utilize practices that 
limit the effectiveness of such disclosure. 

Proaecutive Trenda and Their Impact on the 
Preaentence Report.-With Federal prosecutors 
launching aggressive prosecutions against white
collar criminals, narcotics trafficers, corrupt 
public servants, and organized crime racketeers, 
probation officers find they need significant 
enhancement of their investigation and reporting 
skills, assert Harry Joe Jaffe and Calvin Cunn
ingham, U.S. probation officers in Memphis, Tenn. 
For these offenders, a presentence writer can 
prepare a useful presentencing document by con
centrating chiefly upon three significant areas: the 
official version section, the financial section, and 
the evaluative summary. 

The Right To Vote aa Applied to Ex-Felons. -While 
rights are intimately connected to duties, laws 
disenfranchising ex-felons show that correlations 
between the two are often drawn imprecisely, 
writes Professor John R. Vile. While voting is a 
fundamental right, the Supreme Court has refused 
to void felony disenfranchising legislation, he 
reports. The Court's action is normatively ques
tionable, he maintains, especially when applied to 
those whose incarceration has ended. 

Action Mdhoda fo'!' the Criminal Juatice 
Syatem.-Dale Richard Buchanan, chief of the 
Psychodrama Section at Saint Elizabeths Hospital 
in Washington, D.C., tells us that while role train-

ing, role playing, and psychodrama have been ex
tensively used in the criminal justice system, there 
has been a lack of coordination among these terms 
and in the ways in which they were used. Action 
methods will probably continue to gain greater use 
within the criminal justice field, he asserts, 
because of their direct applicability to the jobs 
that are needed to be performed by criminal justice 
personnel. 

Adminiatratora' Perception of the Impact of Proba
tion and Parole Employee Unionization.-This article 
by Professor Charles L. Johnson and Barry D. 
Smith presents information from a recent survey 
on the incidence 'Of parole/probation unionization 
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and administrators' perceptions of the impact of 
unionization on the quality, cost, and difficulty of 
administering services. Some of the critical issues 
emanating from the increased parole/probation 
unionization are delineated and discussed as they 
are reflected in the literature and as a result of the 
survey. 

Highlights, Problems, and Accomplishments of Cor
recmms in the Asian and Pooi{ic Region. -The 
Australian Institute of Crlminology recently 
organized the First Conference of Correctional Ad
ministrators for Asia and the Pacific, which was 
well attended and prepared the ground for joint ac
tion. Already this has resulted in the collection of 
data on imprisonment, some of which are provided 
in this article by W. Clifford, director of the In
stitute. In this very broad survey, some of the pro
blems of corrections in the region-and some of the 
approaches which are different from those in the 
West-are highlighted. 

The Demise of Wisconsin's Contract Parole 
Program. - This article discusses the elimination 
of an innovative method of paroling criminal of
fenders in Wisconsin. The State abolished its 
creative Mutual Agreement Program because 
budget analysts deemed the program to be an inef
fective method of paroling offenders when com
pared to the traditional method of parole decision
making. Although this program has been 
eliminated, Wisconsin Parole Board Member 
Oscar D. Shade says it is conceivable t,hat contract, 
parole is workable and could prove to be a most ef
fective means of managing an offender's 
parolability. 

Juvenile Detention Administration: Managing a 
Political Time Bomb. -Administering a juvenile 
detention center is one of the most difficult and 
frustrating jobs in the juvenile justice field, 

asserts Youth Services Consultant Robert C. 
Kihm. Although it is clearly stipulated in idealistic 
terms how children ought to be cared for while in 
state custody, the detention administr~tor must 
deal with the reality of providing care with very 
limited resources and little control over who is ad
mitted and discharged from the facility, he states. 
This article examines how these contradictions 
proved the demise· of four detention ad
ministrators' careers, and what lessons can be 
gained by current administrators facing similar 
problems. 

Parent Orientation Program. -Juveniles paroled 
from a correctional institution are faced with read
justment problems. Community resources are lim
ited and families poorly equipped to offer assist
ance. To increase the effectiveness of families as 
resource people, the author, Serge W. Gremmo, has 
developed the Parent Orientation Program (POP) 
which orients families toward potential problems 
in the parole adjustment of their children, ac
quaints them with the mechanics of parole, dissem
inates information to assist juveniles during rein
tegration, and lends support during a difficult 
period. 

Crl3is Intervention in (j Community-Based Correc
tional Setting.-Despite their widespread use in 
other practice settings, crisis-intervention theory 
and techniques have beon woefully underutilized 
in community-based correctional agencies. This ar
ticle by New York City Probation Officer Margaret 
R. Savarese is an attempt to help remedy that sit
uation by presenting an overview of crisis theory 
and techniques and then illustrating their applica
tion at a particular crisis point in the criminal 
justice system-the point of sentencing-via two 
actual case situations. 

All the articles appearing in this magazine are regarded as appr.opriate 
expressions of ideas worthy of thought but their publication is not to 
be taken as an endorsement by the editors or the federal probation office of 
the views set forth. The editors mayor may .'lot agree with the articles 
appearing in the magazine, but believe them in any case to be deserving 
of consideration. 
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The Right To Vote as Applied to Ex-Felons 

By JOHN R. VILE 

Assistant Professor of Political Science, 
McNeese State University, Lake Charles, La. 

W HILE most proponents of modern 
democratic governments tend to focus on 
rights. there are numerous theorists who 

caution that the concept of rights must be balanced 
by a corresponding emphasis on duties. Especially 
is this true when one leaves the field of abstract 
theorizing about natural rights, the rights of man, 
to enter the realm of civil and political rights, the 
rights of citizens. Such rights are more obviously 
correlative with citizen duties because they would 
not indeed exist were it not for citizens associated 
together with common goals and responsibilities. 
Hence, it is easy to recognize the discrepancy in
volved in claiming government services without 
making oneself available for government service, 
in claiming free speech while denying free speech 

1 For comment. on tho Dexua botweeD tho right to Voto BDd flret amendmont 
freedoma, 8eo Oary L. neback. "DI.eDfranchl"ijmont of Ex·Felon.: A neuse". 
mODt," 2GStan/ord /AwR.vl.w (Juno 19731. 862,. 

to others, or in seeking the protection of the laws 
while showing a cOI'responding disrespect for the 
legal system. Yet, while this notion of the cor
relativity of rights and duties is commonplace, 
specific correlations are not always easily drawn. 
Moreover, those correlations that are drawn are 
not always justified and may in fact work against 
responsible citizenship. Such I will argue in this 
article is the case with regard to current state laws 
which disenfranchise ex-felons. 

The right to vote is, of course, one of the most 
cherished rights in a representative democracy. It 
is akin to freedom of speech and other first amend
ment rights in that, without such rights, citizen 
wishes could not be legitimately conveyed to the 
seat of government. 1 It is little wonder, then, that 
the courts have in recent years classified the right 
to vote as a "fundamental right" deserving of 
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special scrutiny and protection. As the Supreme 
COUl't stated in Wosborr;Y v. Sanders, "Other rights, 
even the most basic, are illusory if the right to vote 
is urtdermined."2 Similarly, in Reynolds v. Sims, 
the justices, having referred to suffrage as "a fun
damental matter," went on to say that, "especially 
since the right to exercise the franchise in a free 
and unimpaired manner is preservative of other 
basic civil and political rights, any alleged in
fringement of the rights of citizens to vote must be 
carefully and meticulously scrutinized."lI Such 
scrutiny has proceeded in recent years primarily 
under the banner of the equal protection of the 
laws. 

The most cursory look at American history sug
gests that the current understanding of voting as n 
fundamental right has been in a continual process 
of evolution and was preceded by a long period in 
which the franchise was treated not so much as a 
right but as the IIprivilege" of un elite.4 For the 
most part, barriers to voting by nonproperty 
holders did not topple until the state constitutional 
conventions of the 1820's and 1830'S.6 Blacks were 
not granted the legal right to vote until the passage 
of the 15th amendment, and, for most, even this 
amendment would be meaningless until the mid-
1960'S.6 Women were not enfranchised until 1920, 
and 18-year-olds were not granted the right to vote 
until 1971 with the passage of the 26th amend
ment. Although each extension of the franchise 
was preceded by vigorous debates over the "right" 
of the new group so to exercise its freedom, in 
retrospect it is difficult to see how these exten
sions could have been subject to queston in a 
government based on the rationality of adults in 
expressing their wishes and choosing their leaders. 
Even those who are today most cynical about voter 
rationality are unlikely to argue that disenfran
chisement is the appropriate cure. 

Individuals belonging to certain groups are, of 
course, still denied the right to vote. Among these 

2376 U.S. I, 17 \19641. 
3377 U.S. &33 661 \l064j' 
4 Waltor M. Grant, .1 0., '''I·lto Collatoral Conaequoncol 01 a CrimInal Convlc· 

tlon," 23 Vondtrbllt Lawll.ul.w (October 10701. 074. 
a For tlte convontlon debato., .ee D.mocracy, Llb.rt)!. ond Proptrty. od. Morrill D. 

Petor.on (lndlanapolh: The nobb.·Merrlll Company, Inc., 1906). 
8 DavId J. Garrow, Pratllt.tSdmo. New Haven: Yale Unlveralty Preu 1978. 
7 The United Stato.la not, however, tlto only modern nation to follow tIIla practice. 

See Mlrlan n. Damaa1ca, "Adverao Legal Con.equencol 01 Convlctlon and Tholr 
110m ova : A ClJlnparaUvo Study," 69 Th. Journol 0/ Crimlnol Law. Crimin%.., ond 
PoIiClS<i.nClU968lt347. 

SHoward ItzkowItz and Laurin Oldak, "noRtorlng tho Ex·Ollender'a IIlgltt to 
Vote: Background and Development.," 11 TAl Am.ricon Crim/nol Law Il.ul.w 11973), 721·726. 

8 Ibid., 726. 
10 Douglun. Tlml, "The DI.onlrancblaement of gx·Felon.: A Cruelly Exceulve 

Punl.hmoDt," 7SoutAw"t,m UnlumllyLawR.ul.w ISprlng 1975),124. 
II Ibid., 123. For a aurvey of "Oflendor Dlaen/ranchlaement ~glllat!oh" .. of 

1073, .eo thti cltart In tlto Comp.ndlwlI 0' J,(od~/ Comclloll4llAg/,/atwn and Stondord. 
(2nd ed.; U.S. Department 01 JueUco: 1076), XI64-XI06. 

126 S. ct. 747,704. 
13 Ibid. 
14 10 S. ct. 299, 300. 
l8lhld. 

are aliens, children, the insane, and those con
victed of felonies and other such "infamou<l" 
crimes. Assuming that suitable and relatively per
suasive justifications may be offered for the first 
three exclusions, I shall argue that the last 
justification is subject to greater difficulties and 
has, in fact, been carried too far in modern 
American practice.7 

Surveys of the practice of disenfranchising 
felons indicate that its roots are firmly fixed in an
tiquity; it was established by Greek precedent, fur
thered by the Roman concepts of C I infamia I' and 
"civil death," and continued by the German prac
tice of ccoutlawry" and the English tradition of 
II attainder. 118 While the United States Constitu
tion placed limits on the corollary English prac
tices of ccforfeiture" and iCcorruption of the 
blood,"9 the franchise had been already withheld 
from convicted felons II ••• as early as 1776, when 
Virginia adopted a disenfranchising provision in 
its state constitution." lo By 1869, 29 states had 
such provisions, and the number has been as high 
as 42 states in this century.ll 

The Supreme Court, deferential to state regula
tion of the franchise well into the 20th century, ap
pears to have first given sanction to developing 
state practices in Mltrphy v. Ramsey in 1885 and 
Davis v. Beason in 1890. Here the Court confronted 
a territorial and state law respectively that 
restricted the voting rights of those involved in 
bigamist or polygamist relationships. Both cases 
relied heavily on the need to preserve the family 
which Justice Matthews described in Murphy v. 
Ramsey dS iC, .. the sure foundation of all that is 
stable and noble in our civilization ... " and as 
C c •• , the best guaranty of that reverent morality 
which is the source of all beneficient progress in 
social and political improvement."12 Justice Mat
thews further argued that II ••• no means are more 
directly and immediately suitable [to the end of 
preserving the family] than those provided by this 
act, which endeavors to withdraw all political in
fluence from those who are practically hostile to 
its attainment. II 13 Continuing this kind of analysis 
in Davis v. Beason, Justice Field argued that 
polygamy tended C c ••• to destroy the purity of the 
marriage relation, to disturb the peace of families, 
to degrade woman, and to debase man."14 Hence, 
he argued, ccFew crimes are more pernicious to the 
best interests of society, and receive more general 
and deserved punishment." 16 

From 1890 to 1974 the Supreme Court issued no 
written opinions on the disenfranchisement of 
felons. It did on at least two occasions, however, 
summarily affirm lower court decisions upholding 
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such disenfranchisement,IO and, in several other 
decisions, the Court dropped hints that the disen
franchisement of felons fits within a special 
category composed of legitimate exceptions to the 
right to vote. For example, in Trop v. Dulles (1958), 
the Court cited the law taking the right to vote 
from bank robbers as " ... a nonpenal exercise of 
the power to regulate t.he franchise" designed 
II ••• to designate a reasonabl~ ground of eligibility 
for voting .... "17 Similarly, in Lassiter v. 
Northhampton County Board of Elections, decided 
the following year, the Court cited" •.. residence 
requirements, age, [and] previous criminal 
record •.• " as "obvious examples" of " ... factors 
which a State may talte into consideration in deter
mining the qualifications of voters." 10 

Despite these passing comments, there were 
those who thought that the Court's classification 
of voting as a IIfundamental right" might prompt 
it to alter its stand on the status of convicted 
felons. The case of Richardson v. Ramirez was to 
prove otherwise. In this case three California ex
felons petitioned under the equal protection clause 
against their state's law denying the franchise to 
those convicted of "infamous crimes." The United 
States Supreme Court overturned the California 
Supreme Court decision in favor of the ex-felons. 
In interpreting the 14th amendment, Justice Rehn
quist pointed out that 29 states had laws o:a their 
books disenfranchising felons at the time the 14th 
amendment was passed, and, when the Southern 
states were readmitted to the Union, they too were 
permitted a similar privilege.lo Moreover, Justice 
Rehnquist chose to downplay the developing con
cept of fundamental rights and to focus instead on 
section 2 of the 14th amendment with its provision 
that the vote could not be denied to males in a state 
" ..• except for participation in rebellion, or other 
crime. "20 The Court majority interpreted this pro
vision as "an affirmative sanction" of " ..• con
trolling significance in distinguishing such laws 
from those other state limitations on the franchise 

\\SU,ocAom v.Urotlrman 390 U.S.12 (19691, led F/nch" v.Scott, 411 U.S. 001 (10731. 
, 78 S. Ct. 590, 500. 

18360 U.S. 45, al. 
IV 418 U.S. 24, 48·9. 
20 Ibid., 42. 
2\ Ibid., 54. 
22 Ibid., 5G. 
UJb/d., 78. 
It Jbld., 70. 
US ••• lor example, the Maryland DI.trlct Court decision In TAl'" v. Slot, Ad· 

ml.lllrollu, Ulldrd. 387 F. SuPP. 1038 (19741. SInce the Supremo Court only decided 
the equal protection luue In Rlchordl.n v.noml, ... , It may' be ponlble that the dllen· 
Ir~ncbl •• ment 01 ex.lelune eould later be overturned on other 1P:0und.-I .•.• cruel and 
u~Mual pUnlehment, due proc.n, or other. In the Thl,,, decision. the lower court 
r~I\J •• d to accept lucn Argument •• 

2e S"". lor example, the Democratic Party Platlorm 01 1972 Notional Po,'y PI4I· 
fo,m'. complied by Donald B. Johnlon, II (2 '101 •• ; Urbana: UnlY.ralty 01 Ullnol. 
Pren. lY78" p. SOil. The propoled Unllorm Act on the Statu. 01 Convicted Persona 
and the Mouel Penal Code make .lmUar propo .. '. lor restoraUon 01 the franchle •• 
S.e Or.nltl 01 •• 977·978. 

n Trop v.DuUII. 78 S. Ct. 690, 606 (1968). 
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which have been held invalid under the Equal Pro
tection Clause by this Court."21 At the same time, 
however, Rehnquist acknowledged that the 
Court's decision conflicted with " ..• the more 
modern view ••. that it is essential to the process 
of rehabilitating the ex-felon that he be returned to 
his role in society as a fully participating citizen 
when he has completed the serving of his term."22 
Such a view, he argued, was an appropriate con
sideration for state legislatures rather than the 
Supreme Court. 

Justices Marshall and Brennan dissented: they 
found it ironic thai the Court could use an amend
ment concerned with guaranteeing rights to blacks 
as a justification for other inequities which were 
present in 1868. Noting the subsequent develop· 
ment of the doctrine of "compelling state in
terest," they found the laws disenfranchising ex
felons to be in violation of the concept of equal pro
tection. In their words, "There is certainly no 
basis for asserting that ex-felons have any less in
terest in the democratic process than any other 
citizen. Like everyone else, their daily lives are 
deeply affected and changed by the decisions of 
government."23 As to the arguments which had 
been advanced by California to show that the 
disenfranchisement of felons worked to protect the 
integrity of the ballot-box, the dissenting justices 
pointed out that the California law was overly 
broad since it was " ••. not limited to those who 
have demonstrated a marlted propensity for abus
ing the ballot by violating election laws."24 

For the moment, the majority opinion in 
Richardson v. Ramirez appears to have settled the 
constitutional issue.25 Given the High Court's ad· 
mission that the provisions of the 14th amendment 
upon which the decision is based run counter to 
some modern notions of criminal rehabilitation, 
however, the normat.ive wisdom of the state laws 
sanctioned by Richardson is still I:Ipen to question. 
Such wisdom is further culled into question by a 
host of recent recommendations that, at least in 
the case of those who have served their terms, 
disenfranchisement should be ended.2u Moreover, 
the rationale for disenfranchising ex-felons is 
itself indicative of the complex interplay of rights 
and duties so often involved in criminal law. 

To begin with, the exclusion of ex-felons from the 
voting booth may fall under a penal or nonpenal 
heading; its primary purpose may be " punish
ment" or the accomplishment of " ••. some other 
legitimate government purpose."27 Under the first 
of these headings, it seems in line with the connec
tion between rights and duties that a person who is 
incarcerated or on parole might lose his liberty to 

THE RIGHT TO VOTE AS APPLIED 'fO EX·FELONS 15 

vote just as he loses freedom of travel movement 
and free association. There seems to be little cor: 
respo?ding justification for continued punishment 
once mcarceration has ended. This is especially 
true given the tangential nexus between disenfran· 
chisement and the traditional goals of punish
ment-rehabilitation, deterrence, and retribution.2s 

To loolc for a moment at the goal of rehabilita
tion, continued disenfranchisement seems to worl, 
against this objective by lowering lithe self-esteem 
of the offender," by weakening his ties to the com
munity,20 and by diminishing' his " •.• desire to 
lceep abreast of current political affairs."no Disen
franchisement may also be " ••. an additional 
source of embarrassment for the offender, par
ticularly in a small town where voting disqualifica
tions often become a matter of common 
knowledge.' '31 On the plus side, the act of voting 
serves as II ••• one positive act in the rehabilitative 
process. "32 The felon is assured " ••. that society 
recognizes the prisoner's existence-a missing in
gredient in the correctional atmosphere of 
today."a3 

As to the goal of deterrence, there are several 
reasons which suggest that continued disenfran· 
c~isement does not accomplish such an end. In the 
fIrst place, such a sanction pales into in
significance when compared with the possibility of 
a j~il t?rm or death sentence.n4 Second, there is lit
tle mdlcation that many criminals are aware of the 
voting disability prior to committing their 
crimes.35 Th~rd, there is no evidence suggesting 
t~a~ states WIth continued disenfranchisement pro
VISIons have any lower crime rates than those that 
do.M 

The goal of retribution is even more problematic. 
Manr .questio.n the ~ery legitimacy of this goal, 
and It I~ certam that It can do little to " •.• correct 
the orIginal injury."3? Even more than this 
lifelong disenfranchisement appears to violate th~ 
principle of proportionality. This is especially true 

" ••• when one reulizes that the vast majority of 
first time felons are in their early twenties and that 
the average age for all felons is considerably under 
80."38 

Given that the traditional penal rationales are 
not sufficient to justify life-long disenfranchise
ment, one has to consider justifications which ap
pear primarily nonpenal in nature. Among the 
most frequently quoted such justification is one 
advanced by Judge Friendly, a circuit judge of ap· 
parent philosophic bent: 

Tho oarly oxcluslon of folons from tho franchise by many 
states could well havo fosted on Locko'8 concept ••• that by 
onterlng Into socloty every man "authorizes tho socloty or 
which Is all ono, tho l~glslaturo thereof, to make laws for hIm 
as tho public good of socloty shall roqulre, to tho oxecutlon 
whoroof hIs own assistance (as to hIs own docreos) Is due." A 
man who broaks the ~aws he has authorizod his agont to 
mako for his govornance could faIrly be thought to havo 
abandoned tho right to participate In lurther administering 
tho compact.30 

More than any other justification which appears to 
have been advanced, Judge Friendly's argument 
sets the connection between rights and duties in 
relief. Moreover, Friendly continues his argument 
on what he calls "a less theoretical plane" but 
which in fact seems similar to Loclte's principle 
that no man should be the judge in his own case: 

• •• It CUll scarcely be deemed ullreasollllblo for U Stilts to 
decide that porpotrators of sorlous crlmos shallllot take part 
In olectlng the loglslatoro who mako tho laws, tho exocutlvos 
who onforco theso, tho prosocutors who must try them for 
fUrthor violations, or tho judgos who are to consider their 
casos.40 

Friendly went on to say that, liThe contention that 
the equal protection clause requires New York to 
allow convicted mafiosi to vote for district at
torneys or judges would not only be without merit 
but as obviously so as anything can be."~1 

Friendly's arguments are similar to a host of 
justifications designed to protect the II ••• purity of 
~he ballot box."~2 ~ence, in 1971 a district court 
Judge wrote that: 'A State has an interest in 
preserving the integrity of her electoral process by 
removing from the process those persons with pro
ven anti-social behavior whose bohavior can be 
?aid to be destructive of society's aims."43 Another 
~udge pn a much earlier case) alluded to " •.• the 
invaSIon of corruption' and the 'evil infection' 

that might result if thvse 'rendered infamous by 
c~nviction for a felony, or other base offense in
dIcative of great mornl turpitude' were allowed to 
vote."4~ 

The analogy likening a felon's vote to a kind of 
IIproverbial bad apple" which can somehow con· 
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tam in ate the whole ballot box is not compelling.45 

On a generalized plane, however, the argument ad
vanced by Friendly and other judges seems per
suasive. If rights are based on duties, those who 
fail in their duties to society might justifiably have 
some of their rights taken away from them. Society 
might judge that they have a certain moral un
fitness for determining the direction that a govern
ment should take. The difficulty of this a!gument 
is evident, however, when it is applied to those who 
have "served their time," IIpaid their due." or 
been IIrehabilitattld." In these cases, rights which 
are given by one hand of the government appear. to 
be taken away by another. Moreover, as the earher 
arguments about criminal rehabilitation showed, 
the withdrawal of rights from an ex-felon might 
make such a citizen less attached to his govern
ment less satisfied with his station, and hence less 
likcl~ to take his restored duties seriously. 

"purity of the ballot box" but also to the need to 
avoid electoral fraud. As to the nexus between per
manent disenfranchisement and most crimes, it 
seems minimal at best: 

To deny the murderer the right to firearms and to suspend 
the driving prlvlleges of the hlt·and·run drivel' arCl loglcnl 
and reasonnble ClxerclsCls of the pollee power, as Is the denlnl 
of a position of publlc trust to an embezzler, But, dlsenfran. 
chlsement and restitution of job opportunities across the 
board Is Uloglcal. , , .48 

Such across the board disenfranchisement of ex
felons violates whflt the authors of one article 
describe as liThe Direct Relationship Test," This 
test, as they propose it, would require that, II A 
disability .•• should be imposed only when a con
vict's offenses bear a direct relationship to the 
functions and responsibilities of the right or 
privilege.' '40 In short, failure to adhere to one duty 
should not serve to deprive one of all rights-even 
the person sentenced to death is deserving of cer
tain respect and, by the Constitution, cannot be ex
ecuted in a "cruel and unusual" fashion. 

The argument for prevention of electoral fraud is 
even more easily dismissed, To begin with, present 
disenfranchisement laws are far too broad given 
this restrictive purpose.GO Moreover, given the 
degree of political concern needed to commit elec
toral offenses versus the apathy shown by most 
felons, "there is no logical basis for connecting or
dinary crimes and election offenses.' '51 Further
more, other court decisions suggest that IIless 
drastic means "-tougher laws against electoral 
fraud, for example-are available to accomplish 
this same purpose.52 

More specific considerations also need to be ex
amined. First, the delineation of felons and those 
who have committed lIinfamous crimes" from 
other criminals does not always appear uniform or 
reasonable. To cite examples from the state of 
Florida it is felonious to report falsely on a bomb 
threat but only a misdemeanor to give a false fire 
alarm. It is felonious for unmarried persons to 
cohabit IIlewdly and lasciviously" but only a 
misden'leannr to commit adultery. It is felonious to 
kill another person's animal but only a misde
meanor to be negligent so as to depdve a child 
II •.• of necessary food, clothing, or shelter •••. "40 

In the very least, such distinctions seem arbitrary; 
the fact that crimes so similar result in different 
punishments (as does the fact that some states 
may do without them altogether) suggests that the 
withdrawal of voting rights from ex-felons fails the 
test of IIcompelling state interest.".1 

A second particular consideration that requires 
examination is the specificity of the nexus between 
criminal actions and withdrawal of the right to 
vote. There is sp~cial need for such scrutiny given 
the argument, often advanced by the courts, link
ing continued disenfranchisement not only to the 
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In conclusion, then, it seems difficult to justify 
blanket disenfranchisement of ex-felons. While the 
Supreme Court has ruled that states have the con
stitutional right of exclusion, the exercise of this 
right appears to be unwise and counterproductive. 
While the exclusion of ex-felons from the voting 
booths appears to rest on n perceived connection 
between rights and duties, the connection is, in 
fact, too tang~ntial to be of any real normative 
value. A thorough investigation of this connection 
reveals that it can at best be used to withhold the 
franchise from felons serving their sentence or, 
perhaps, from those who, because of past electoral 
offenses, may be presumed to be subject to future 
electoral temptations. For the most part, however, 
withholding tho rights of citizenship soems merely 
to demean the ex-felon and further erodes his 
perception of pUblic duties. 
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