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Fifty-one jurisdictions, including forty-eight states, have
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sion of the Gapsigist-owner established commissions on judicial conduct in response to the failure

s
e

| : Lo of impeachment to hold judgés adequately accountable for misconduct.
JUDICIAL DISCIPLINARY COMMISSIONS; . .

This report assesses the states' experience with commissions on
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'ALTERNATIVES TO IMPEACHMENT

f% , judicial conduct as alternatives to impeachment and the applicability

of these alternatives to the federal judicial system. There are three

kinds of commissions: (1) the one-tiered system, which has one tier to

b investigate complaints and recommend action to the highest court of the
Y
state; (2) the two-tiered system, which has one tier to investigate and
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a second to adjudicate; and (3) the commission-legislature system, in
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which the commission recommends lesser punishment to the court, but

R

removal remains with the legislature. The data for this report comprise

case studies of three state commission systems (North Carolina, New York,
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and Massachusetts), questionnaires to judges in those three states,

i

- ) questionnaires to executive secretaries and commissioners in over forty

states, reported court cases, and law review literature.
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The debate over adoption of a commission should weigh the costs
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to judicial independence against the benefits of sanctioning judges
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who abuse their powers or otherwise misbehave. This report suggests that
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‘ e o i Q the commissions have had little effect on judicial independence and have
iﬁ - - ﬂb provided a measure of accountability for abuse never attained by
- This publication was supported by contract number JADAG-79-M-1559 f‘?‘ impeachment or other traditional disciplinary methods.
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commissions, multiple appointing agencies, requirements of confidentiality

and due process, and final review by the highest court of the state-- Bﬁ
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Chapter 1: Statement of Purpose, Method, Organization and Findings
of the Study

1. Statement of Purpose

This project assesses state organizations on judicial conduct as
models for the federal government. These organizations--variously
called commissions, boards or committees--receive and investigate
complaints against judges. Although a few commissions can order
sanctions, most can only recommend such action to the state supreme court.

The introduction discusses the failure of impeachment as a method
of policing the judiciary, the development of alternative methods by the
states, and the unsuccessful efforts in Congress to establish a disci-
plinary system for the federal judiciary. The commission on judicial
conduct, the most recent and successful. of the alternatives, is the
primary focus of the report. Emphasizing its effect among other things
upon the independence and accountability of the judiciary, the report
concentrates on three commissions and their political environment.

It concludes with an assessment of present efforts and suggestions

for a disciplinary system which would be effective and feasible.

2. Historical Background of Judicial Discipline

a. Failure of Impeachment in the Federal Government

Many constitutional scholars have found impeachment to be both
unfair and ineffective. Since the founding of the Republic, it has been
the sole means of removing federal judges. In two hundred years, the

House of Representatives has impeached eight judges and one Supreme
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Court Justice, none of them since 1936; the Senate convicted four of

the judges.1

Impeachment raises serious questions of due process for the judge
and of fairness to the judge and the public. Opponents of impeachment
generally argue that: (1) the grounds for removal are too narrow;
(2) the sanctions are too limited; (3) the process is cumbersome; and
(4) it is too political. All five judges impeached since 1803 have
confronted consistent partisan opposition, confirming the fears of
Charles Pinckney that impeachment would serve the ""passions to throw
out the pélitical enem,y.”2

Accepting Alexander Hamilton's assessment in Federalist #79,
Senator Joseph D. Tydings wrote: "It is uncertain whether senility,
insanity, physical disability, alcoholism or laziness--all of which are
forms of unfitness that require remedial action--are covered by the
impeachment process." With their stigma of near criminality, impeach-
ment and trial would be unfair to the judge in most of these cases.
On the other hand, Congress routinely ignores minor infractions because
the procedure is costly and removal is too Lraconian.3

The remainder of this introduction will show that impeachment is
ineffective as it has neither rid the bench of unfit judges nor
stemmed the decline in the public's respect for the judiciary.4 An
impeachment trial, which has averaged seventecn days, contributes to
this ineffectiveness. If it was "absurd to think that large national
interests during the (second world) war . . . must await upon the trial
of Judge X," as James Moore had complained in 1942, Senator Nunn asked,
how much more debilitating would such a month-long cessation of the

House and the Senate be in today's world.5
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Disuse of impeachment has meant that unfit--senile, corrupt, or gk %
: 4 In 1972, Professor Harold Chase estimated that ten percent of
incompetent--judges have remained on the bench. Examples of senile - -
g% | j@ the federal judges beneath the Supreme Court level did not dispense
Supreme Court Justices who refused to resign undermine arguments for the L : . . .
) Justice fairly or efficiently. Among the more glaring recent examples
effectiveness of impeachment as a deterrent. Justice Samuel Field §§ | ]
iR !, of inefficiency or outright misconduct were Judge Otto Kerner, who
disliked President Grover Cleveland and wanted the record for tenure. The ) .
' . 8§ resigned only five days before entering prison; Judge Stephen Chandler,
other members of the Court delegated Justive John Marshall Harlan to i _g
. whose caseload was suspended by his circuit council until he retired
"request" Justice Field's resignation. Justice Joseph McKenna was ) )
3§ in 1975; and Judge Willis Ritter, who embarrassed the nation with his
another example. The Supreme Court decided not to rule on any case A ;
i ' odd behavior, but served until his death in 1978 at the age of 78.9
in which McKenna's vote was decisive. sg 1 '
{ i1 The experience of two hundred years confirms the failure of
President Taft once wrote to Justice Hérace Lurton that: ' .
. impeachment. The House Judiciary Committee has investigated fifty-four
the condition of the Supreme Court is pitiable, and yet gg .
‘ judges and one Justice; the Senate has removed four. The last trial

those old fools hold on with a tenacity that is most

discouraging. Really, the Chief Justice is almost g 1 i ' 10
senile; Harlan does not work. Brewer is almost deaf ég | ?z occurred in 1936. Senator Sam: Nunn (D., Ga.) has concluded that it
that he cannot hear and has got beyond the point of the o 1 ,
commonest accuracy in writing his opinions; Brewer and . 1s Tunreasonuble to assert that only four federal judges in our history
Harlan sleep almost through all the arguments. I don't §§ ! {E ) ,
know what can be done. ;t is most discouraging to the i B have misbehaved or have been disabled." Impeachment has not been a
active men on the bench. o . |

Eg w successful enforcer of good behavior" except for a few cases, when
After the 1803 acquittal of Associate Justice Samuel Chase on b ﬁﬁ _

' ; ' it became Jefferson's "engine more of passion than of justice."11
charges of partisan Federalist activities on the bench, the Democratic- 8] j " )
ﬁg i! Representative Robert Kastenmeier (D., Wis.) succinctly justified

Republican majority in Congress tried to amend the constitution to make
the search for alternatives to impeachment in 1977: "Today, although

judges more accountable to the political process. Thomas Jeéfferson g f .
i i instances of judicial misconduct are often brought to our attention,

expressed his party's disgust with impeachment in these famous diatribes: o )
the Judiciary Committee's heavy workload makes it difficult, if not

et

Yo

" - : c i i ri i i
Impeachment is a farce which will not be tfied again . . .(a) bungling impossible, for us to set aside all other legislative activities."12

¥

way of removing judges . . . an impracticable thing--a mere scare crow." '
b. Congressional Attempts

Still, the Federalists blocked all efforts of the Jeffersonians to obtain | , . .
| The dismal record attributed to impeachment has given rise to

ey somm~ ety
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the two-thirds majority in each house needed to pass an amendment and
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numerous attempts by Congress to establish alternative procedures for

send it to the states for ratification. . o
handling cases of judicial misconduct. This section will assess some

Frumoniny
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of the reasons for the failure, at least thus far, of these congres-

sional efforts.
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The constitutional issue is whether impeachment is the only
method allowed for the removing or disciplini#g a judge. The issue
is beyond the scopé of this study and will therefore not be directly
addressed.13 The claim that impeachment cannot discipline judges
has a long history.14 In the nineteenth century, the efforts to
make judge more accountable for misconduct concentrated on mandatory
retirement and shortened or elected judicial terms. Between 1889 and
1941, congressmen proposed over forty amendments to elect some or
all judges to terms ranging from four to twelve years. More recently,
former President Dwight Eisenhower proposed judicial retirement after
a twenty-year tenure or age seventy-two, whichever occurred first.

Senator Harry Byrd drafted an amendment to have judges reappointed

every eight years.l5

Judicial Conference and Councils: Supervision and Discipline of

Lower Court Judges

The early reform efforts failed because thelr supporters had to
prove the reform's worth and then overcome the amending process.
Instead of changing the Constitution to provide other removal tech-
niques, Congress achieved a related goal, supervision and oversight of
lower court judges, by a statute establishing the Judicial Conference
of the United States in 1922.16 Early in 1911, the Congress enacted
legislation which esta?lished judieial councils in each circuit.

The statute now provides that:

Each judicial council shall make all necessary orders for the

. effective and expeditious administration of the business of

the court within its circuit.
carry into effect all orders of the judicial council.

g AT e A8 e
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This language became controversial when the Judicial Council of
the Tenth Circuit ordered Judge Stephen Chandier to stop hearing cases on
his docket, climaxing a long feudAbetween Judge Chandler and the rest of
the circuit.18 Judge Chandler sued the Council, arguing that either
the statute did not authorize this action, or, if it did, the statute
unconstitutionally invaded judicial independence.19

Scandals involving federal judges have on several occasions
prompted members of Congress to propose legislation establishing pro-
cedures for disciplining judicial misconduct.20 Pre-World War II attempts
were based, with some differences, on Professor Shartel's proposal to
establish a court empowered to remove lower court judges.21 Senator
William McAdoo of California, for example, proposed that the special court
have jurisdiction over all but Supreme Court Justices with the Department
of Justice acting as prosecutor.22 Representative Hatton Sumners, chair-

man of the House Judiciary Committee, drafted legislation that would have

the House of Representatives prosecute a case of judicial misconduct before

a court of three circuit judges appointed by the chief justice.23

More recent congressional attempts to establish procedures for
handling judicial misconduct have been patterned after state practice,
California, for example, provided the model for Senator Tydings' bill

introduced in the 90th and 91st Congresses,24 but the procedures

resembled the yet-to-be-established Illinois system. 1In,1969, Illinois

adopted a two-tier system: one tier to investigate; a second tier to

decide the case, with no appeal to the state supreme court.25 The Tydings

bill called for five federal judges to serve as a fact-finding panel
(tier one) to dismiss spurious complaints or to recommend removal to the

Judicial Conference of the United States (tier two).26
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Tydings chose the Judiclal Conference as the most convenlent forum to
adjudicate the case. To make the Conference more representative, that is,
to strengthen checks and balances to prevent abuse by a small graup of

people, Tydings would have expanded the Conference. Reconstituted, the
Conference would include a district and appellate judge from each circuilt,

a representative of the speclal courts, and the Chief Justice as the pre-

2
siding officer.

The Tydings plan met heavy opposition from district court judges and

2
a split verdict from the Judicial Conference. Finally, in the 1970

Senate subccmmitte hearings, Senator Sam Ervin (D.,N.C.), having concluded

that the plan threatened judicial autonomy, killed the bill. The subcom-

mittee never voted cn the legislation.29

House Attempts

Members of the House introduéed three different pieces of legislation.
Each bill reflected a different state practice for judicial conduct organ-
izations. Representative Mathis, in January 1977, proposed a two-tiered
system which resembled the earlier Tydings legislation. The proposed
system would consist of one tier to act as an investigatory Council om

Judicial Tenure and a second tier, the Judicial Conference, to try the

cases. Seven states then had two-tiered systems.

In September 1977, leglslation that would have established a one
tlier, California Plan was introduced by a bipartisan group of Repre-

sentatives (Kastenmeier, Railsback, and Butler)., More than earlier bills,

this one borrowed extensively from the predominant exparience in the states,

i.e., the California~-style commissions. Finally, in October, 1977, Repre-

sentative Findley proposed legislation patterned after the defunct one

32
tiered New York Court on the Judicilary.
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Senate Attempts

After a five~year hiatus, judicial disciplinary reform found a new
senatorial advocate in Sam Nunn (D., Ga.). In 1975, he began hearings
and co-authored legislation to reincarnate the Tydings proposals.
Senator Nunn's proposals have received the most publicity and initially
made the most progress in Congress. The first Senate hearing in 1976
provided a wealth of testimony by illustrious witnesses.34

The bill proposed a two-tiered system. The Judicial Conduct and
Disability Commission would investigate complaints against judges. The
Commission's membership would comprise one judge from each circuit and one
chosen from among the special courts.35 Each circuit would have a com-
mittee of judges which would "receive, process and review" complaints
sent to it by the Judicial Conduct and Disabdility Commission.36

The committee would conduét the preliminary investigation. ' It could,
bv majority vote, take one of three actions: (1) dismiss the complaint;
(2) request time to resolve the case privately; or (3) recommend that the
commission itself proceed because the committee finds sufficient cause to
suspect an infraction of the good behavior standard.37

After the commission rules, either the complainant or the judge
may petition the Court on Judicial Conduct and Disability to igsue a writ
of certiorari. The Judicial Conference elects one of its members as
presiding officer of the court, since the Chief Justice cannot participate.
This presiding officer selects six Judges who serve one year. With the
receipt of the commission's report, the presiding officer convenes the
court, which has all the powars of an Article III court of record.38

The court may suspend the judge subject to the hearing. Further, the
Judge 1s still given his salary, thus avoiding the constitutional problem

of salary alterations duringa judge's term of office. The court may




dismiss a complaint, censure, remove, or involuntarily retire the
judge. The vote of four of the seven members is necessary to sanction
a2 judge. The order must be written and a copy must be sent to the
commission, the complainant, and the judge. Only the commission or
the judge may file a writ of certiorari. And the order is automatically
stayed pending review or expiration of the time to file.39

If the complaint is against a‘Supreme Court Justice, the pro-
cedure has only two steps, ending in the referral of the complaint to
Congress. Anyone may complain. Committees are bypassed since the
commission investigates the complaint. If the case is dismissed, the
commission notifies the Justice and the complainant. The complainant
can seek certiorari to reopen the case. If the Court on Judicial
Conduct finds sufficient cause, it convenes and may recommend censure
or impeachment to the House of Representatives.ao

The Senate Judiciary Committee's report to the floor explicitly
stated that the process supplemented, and did not replace impeachment.

41

The Committee endorsed the bill. It passed the Senate in 1978 by

a vote of 43 to 31, but the House counducted no hearings. In 1979,
Senator Nunn reintroduced the bill as S. 295. The bill was later
defeated on October 30, 1979.

Senator Bayh offered an alternative which avoided one of the
major constitutional questions, i.e., removal by iﬁpeachment only.
Relying on existing judicial bodies, the Bayh bill would authorize
the circuit councils to investigate and to censure a judge or lift

his caseload. The judge could appeal to the Supreme Court.
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Senator Kenmnedy's Federal Court Improvement Act, S, 678, pro-
vides a plan that would be similar to Bayh's; however, Kennedy would
have the councils recommend to the Judicial Conference that the Con-
ference inform the House of Representatives that some conduct may
warrant impeachment hearings.

Senators Bayh's and Kennedy's proposals resemble the solution
to the problem adopted by Kennedy's state of Massachusetts as well as
by Rhode Island, South Carolina, Tennessee, and Arkans;s. Without a
constitutional provision, the legislature by statute or the high
court of these states established commissions to investigate complaints
and to discipline judges short of removal, retaining legislative action
as the sole means to remove a judge.

The most recent bill, 5.1873, passed by a vote of 56 to 33, at-
tempts to build on the’experience of these failures. The proposal
retains impeachment as the sole means of removal. The system is stream-
lined and relies heavily on existing judical bodies. The system
maintains a two-tiered approach. The judicial councils process and
investigate complaints against judges and take final actions, including
censures, reprimands, and lifting the judge's caseload.

The judge may appeal to a second tier, the Court on Judicial Con-
duct and Disability. As in the Illinois system, there 1s no judicial
review of the court's decisions. This court is compogsed of five
judges—-four appointed by the Chief Justice and the fifth, the chief
judge of the respondent judge's circuit. If a case is determined to
warrant removal, the court submits its report to the House of
Representatives.43

The House of Representatives has yet to act on

the matter of judicial tenure and discipline this session,

R
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¢, State Impeachment Experience

Although almost all the states authorize impeachment in their
constitutions, the states have impeached and tried judges as in-

frequently as the federal government. From 1900 to 1925, only Mon-

-tana and Texas impeached and removed judges. A 1952 Michigan Law

Review report revealed that the three state judicial impeachments

in the entire nation between 1948 and 1952 resulted in acquittals.
A 1960 A.B.A, survey45 reported that, with forty states responding,
only seventeen states had ever impeached a judge. There had been
fifty-two trials, .resulting in nineteen removals and three resigna-
tions. TFrom 1955 to 1970, only five states used impeachment.46
Thus, as of 1970, over one~half of the states had never used im-
peachment.

The goal of an independent judiciary has always competed with
the need to hold the judges accountable for their misdeeds. The
constitutions of the national government and nine of the thirteen
original states attempted to insulate the judiciary from politics
by means of life tenure and difficult procedures for removal.

During the Jacksonian revolutior, 1830-50, a majority of states
adopted legislation to elect judges to make them more accountable to
the populace.48 The low salilency of candidates and of issues
doomed the effort and incumbents usually ran unopposed.49 Other
methods for removing judges, such as recall, elections, address,
and joint resolution by both houses of the legislature were diffi-
cult to implement, and the state rarely employed them.so Thus, the
experience in the state and national governments indicated that the

drafters achieved theilr goal of an independent judiciary but at the

expense of judicial accountability.
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3. Organization of Paper

In focusing on the commission process, this paper divides
naturally into three parts. The first part deals with the inputs
into the commission system. This section attempts to find out who
complains and the nature of those complaints. |

The largest section of this report will be concerned with the
éonversion stage. This part discusses how complaints are processed,
the mechanisms used, and the factors--external and internal to the
commission--which shape the decisions.

Tﬁe thi?d section involves the outcome stage. This section pre-
sents data about the product of the commission system-~the disposition
of complaints by the commissions and by the courts. It concludes
with the views of commissioners and judges about the success of
the commissions, as well as the applicability of the states' ex-
perience to the federal system. Ba;ed on these data, the report
concludes with some recommendations for a fﬁderal disciplinary

procedure which would be both feasible and effective.

4, Research Issues/Questions

The purposes or objectives of the commission system, whether
and how effectively these objectives are achieved, and to what
extent they impinge upon or influence the outcome of the complaints,
are the foci of this paper. Simply, the processing of complaints
is the commission's chief purpose. The justifications for this
purpose, however, are numerous: disciplining misconduct, rein-

forcing judicial guidelines, protecting the image of the judiciary,
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making the judge more accountable for the administration of Justice,
and morc accountable to the public,

Fulfillment of these purposes is complex. Not only do some
of them conflict on occasion, but the commission confronts limita-
tions which may prevent the fulfillment of these purposes, The
commission system has placed upon it statutory and constitutional
limitations. The commission cannot infringe upon the independence
of the judiciary, and must provide the judge fair procedures and

confidential proceedings, Finally, external and internal factors

influence the final decisions of the commissions. This research

éttempts to provide evidence on the views of commission

members and of judges' from North Carolina, New York and Massa-

chusetts about the success of the commission system in terms

of achieving the intended objectives while maintaining judicial

independence.

5. Research Methods

Since 1947, forty-eight states have adopted some form of
judicial disciplinary commission. This may be the most extensive
and rapid adoption of judicial reforms ever, and suggests the
extent of the dissatisfaction of the states with impeachment for
disciplining judicial misconduct. On the other hand, this his-
tory also shows the legisiators' concern for providing commission
procedures that would protect the judge from arbitrary actions and

still provide effective deterrence.
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The three kinds of commissions reflect different strategies
to balance the protection of the judge with the protection of the
public--the one-tiered system, the two-tieréd ‘system and the legis-
lature-commission system,

About thirty-five states have adopted the one-tiered approach.
Systems in which a single tier both investigates complaints and
makes recommendations to the court are the most efficient, That
efficiency, however, renders the commission more susceptible to
charges of abuse and providing less due pProcess than two-tiered
Systems. In view of this perception of one-tiered commission sys-
tems and a growing workload, most commissions, regardlsss of kind,
have adopted procedures to separate the functions of screening,
investigating, and recommending. In Mmany states, once a commission
decides to investigate, the commissioners have nothing further to
do with processing the complaint. Panels of commissioners or
outside masters hear the cases, and report the facts or make‘recom—
mendations to the commissions. This procedure creates a gg_ggggg
multi-tiered system. This functional merger provides checks and
balances to offset the one-tiered deficiency.

The two-tiered system has two bodies, one to investigate
and one to adjudicate the case. In various states, the Supreme
Court passes on the second tier's recommendation (Ohio), reviews
the second tier's order (Alabama), or issues a writ of mandamus to
review its actions (Illinois). This multi-tiered process provides

an extra check and balance to protect the judge, but that redundancy

has created obvious delays, While some states have recently
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adopted it, New York abolished its second tier in 1978, Eight executive secretaries in Maryland and in South Carolina were con-

states have some form of multi-tiered system.51 tacted., This method provided an in-depth study of the workings of

Ee
e

T ‘
. . , 9 f
The third approach to prevent abuse by a commission retains gf ’ ; individual commissions and the attitudes of the members.
o Lo )
removal authority in the legislature. The four states that have rg %E A second method complemented the first. A questiomnaire was
] H

this system are South Carolina, Massachusetts, Arkansas and Rhode

sent to the executive secretaries and commission members in the Amer-

sy
oy

Island. The commission operates as a one-tier system, investiga- 3 ican jurisdictions which maintain judicial conduct organizations

ting the complaint and recommending actions to the high court. . % (See appendix C). Permission was obtained to use questions from

P
The court, however, can only censure or reprimand a judge; the xé | ‘ a similar survey sent out by Dr. Richard E. Dumn in 1973. Other
judge can only be removed by impeachment or by other traditional f§ ; . {ﬁ questions were based on the literature and the interviews. Thus,
b .
procedures. - § | ] the interviews provided a micro- and the questionnaires a macro-
§ ; ‘é EJ ) look at the workings of these commissions.
Methods Py ?ﬁ Because the data are either nominal (status of the member--
North Carolina, New York, and Massachusetts were selected as “g ‘ =

judge, lawyer, lay) or ordinal (views about the role of the commis-

examples of the three kinds of commissions. North Carolina has a

£

<

sion) and since this research is exploratory, only simple Chi-square .

California-plan, one-tiered system. New York created the Court on '(XZ) based significance tests are used on the data. These tests

=3

the Judiciary in 1947, modified it into a two-tiered system--a )

- i reveal whether a relationship exists between the variables. Given
commission and the court (1975)--and then shifted to a one-tiered Vﬁ f n@ the observed frequencies, the formula tabulates the expected frequenciles
system abolishing the court (1978). Massachusetts is one of a A ; = and estimates how often the given (observed) frequencies would occur
handful of states that operates a legislature-commission System. 'g ‘% gi by chance, given ghese expected frequencies. A .05 level of signfi-

The executive secretaries and many of the members in the three | m cance is a standard benchmark in political science research,
states were interviewed. Six persons were interviewed in North ﬁE Eﬁ meaning that the null hypothesis will be rejected, with a confi-
Carolina--the executive secretary, one bench, two lay, and two bar 32

=3

dence of better than one in twenty times.

Ty
E——
£

members. In New York, seven persons were interviewed--the executive 3 The questionnaires had to receive Office of Management and

b g

¥
o,

secretary, a judge member, a lay member, and four lawyer members. Budget (OMB) clearance under the new human subjects regulations.

Two executive secretaries, a judge and a lawyer member of the The wording of a number of questlons had to be revised. By error

Bl

on my part, the ethnic origin item was mistakenly not changed ac-

bmnd

Massachusetts commission were also interviewed. Finally, the Q
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cording to OMB standards. The error, however, was not detected
until after the mailings, therefore precluding any analysis of
this item.

Another questionniare was mailed to judges in the thr;e case-
study states.53 It went to 221 judges in North Carolina, 239 in
Massachusetts, and a random sample totaling 298 of 3500 New York
judges, A total of 455 questionnaires were sent to executive
secretaries and commmissioners and 758 to the judges. Fifteen judge
surveys and 32 commissioner surveys were returned either unopened or
with a reason for not answering the questionndires. Thus, the
questionnaires expected to be returned were 423 commission surveys
and 743 judge surveys. The commission survey's respanse rate,
based on returnable questionnaires, is 35%, 148 of 423. The judge
survey's return rate was 30%, 222 of 743, The percentages varied
from about 25% from New York, to about 35% from North Carolina.
Although the rate is modest, it is sufficient to be suggestive of
attitudes and trends.

Finally, using the Decennial Digest of reported cases, data
were accumulated from nearly two hundred commission cases decided by
the courts from 1965 through 1979. The overlap in this data
provided empirical insights into the relationships among the com-
missions and other segments of their political environment. The

insights, so gained, should be helpful in understanding the

workings of these commissions in the states and their applicability

as models for the federal judiciary.
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6. Summary of Findings

The interviews with and questionnaires to commissioners suggest
that the members take seriously their statutory mandate to investi-
gate complaints and recommend action on findings of "willful miscon-
duct in office, conduct prejudicial to the administration of justice,!
or other statutory language. The profession of members, perceptions
about the role of the commission, and the composition of the
commission seem to have little direct effect on the commission's
decisions. But a caveat is in order. The modest return rate for the
commissioners' survey thus far, 148 of 423 (or 35%), makes conclusions
more tentative than definitive. Nonetheless, the responses,
supplemented bx interviews and observations, suggest that the
commissioners base their recommendations on their assessment of the
facts after full give-and-take discussions, and on their interpreta-
tion of their stathtory mandate, The prior training and attitudes
of judges, lawyers, and lay people may affect their assessments
and interpretations; but discussion and exposure to views of differ-
rent members counterbalance these tendencies. This itself is an
important check against the potential abuse of the system.

The commissioners--judges, lawyers, and lay members--and the
executive secretaries generally consider their commission to have
been effective in disciplining misconduct. The commissioners and
secretaries, for example, found that the commissions have been very
or fairly effective in reinforcing the judicial standards for
open-mindedness, 40 of 109 (36.7%); temperance, 55 of 108 (51.0%);
courtesy to lawyers, 56 of 111 (50.5%); and professional integrity,

72 of 111 (64.8%).
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about their commission than judges in the other two states, Speci-

premsis
g SN

Obviously, the‘judiciary is the group most directly interested

in the work of the commission.. With this in mind, judges in the fically, 73% of the respondents in North Carolina would recommend

[t
Yot

three case’ study states were surveyed. Again, the low response their commission as a model for a federal commission; the percentage

of respondents so recommending in Massachusetts and New York was 48%
.

and 43%. Because all three states have active commissions which

rate, 222 of 743 (30%), precludes definitive statements about

judicial views even in these three states., Nevertheless, these

data show that most responding judges found the commissions to be 4 have handled major cases, there is no straightforward explanation

effective without impinging on their discretion and independence. for this result.

The same question was asked of the commissioners. More than

This section concludes with a costs/benefits analysis of the

Q, 4 >
commission system based on the responses of these judges in three iﬁ 75% in each category--bench, bar, lay members and executive secre
I3

. .. . . L -k i E5 - i t issi
states. The primary cost of the commission is its potential to . 3 taries recommended»thelr state's commission as a model for a federal

system. These percentages bespeak a high degree of support by the

infringe on or chill judicial independence and discretion, The =

data from the three states suggest that this cost may not be as g? commissioners for their systems.

bomegieun
E .% ~

high as many have feared.54 One question in the judicial survey

The Disposition of Complaints and Cases

asked whether the commission had affected six listed functions of

=3

Dealing with the disposition of complaints and cases, the next

=

sion had had no effect or indeed had a positive effect on these section indicates further lessening of the potential costs or dangers

functions. Other questions assess the judges' perceptions about to judicial independence. The commissions dismiss most complaints as

Vet

the judge. In all six cases, 85 to 95% responded that the commis- ga

frivolous or as beyond or outside their jurisdiction. Again, the court

b=

the benefits of the commission, such as reinforcing guidelines and

has the final word in these cases. The case law shows that most court

(e

punishing misconduct. The responding judges split over whether the

commissions achieve some or all of these benefits. This suggests cases involve abuses of power or illegal activities, not subsumed

S
=4

that, in these judges' eyes, the commission does not cost as much ioL under judicial independence, Moreover, the courts and commissions

as its opponents fear nor benefit as much as its proponents hope. provide the judge with due process protections, and the cases them-

.

selves provide guidelines to other judges, warning them against

Independence remains the major concern, and judges do express un- B

i {‘ similar infractionms.

E

certainty about the commission. These results suggest a further

study to include a survey of lawyers, litigants, or legislators to

=3

The Federal Government

assess their analysis of the costs and benefits of these systems.

H » e ! 3 -
Differences among judges in the three states are striking. Based on a reflection of the states' experience and an assess

e e
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North Carolina respondents for example, were much more laudatory ment of recent efforts to establish a federal commission, a few

=
ool

e i i . ) :
o e S S TN H ~



v —— "

22

suggestions are offered for a bill which would be effective and be
able to pass both houses of Congress. First, the federal system
should implement a two-tier approach with appeal to the Supreme

Court. Second, the Circuit Councils and the Judicial Conference

should constitute the two tiers of the system. Supreme Court

Justices should be excluded from the process. Finally, the commis-
sion should be limited to making recommendations of reprimand,
censure and suspension (with pay).

Although there is no evidence of judicial vendettas against
other judges, a two-tiered system would counteract the opportunity.
The redundancy of two tiers also allows a second, independent look
at the actions of the judge. And appeal to the Supreme Court would
be one more check on any such abuse.

Using the Circuit Councils and Conference (either or both) as
tiers, the bill would provide the members of Congress with known
quantities, and thus enhance the chances of passage. - Inclusion of
elected members and representation of special courts could be
provided. Using panels, or appointing committees or masters, these
tiers could handle all complaints efficiently.

The exclusion of Supreme Court Justices is a political and
practical move. Practically, there are only nine members who are
all visible; the traditional impeachment process can handle any
such misconduct. Politically, the importance of the high court for
the structure of government deters many from voting to tinker with
such a vital part of the system.

Finally a federal commission only needs the power to censure
and suspend.

This provision avoids the constitutional issue of

whether impeachment is the sole form of removal. Moreover, impeach-
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ment can still handle any action egregious enough to demand removal,
Based on the experience in Massachusetts with this arrangement and
with California-plan commissions, a censure in a well-publicized

case will reach the attention of the legislature. The judge who is

" the subject of a complaint often retires rather than faces removal

proceedings in the legislature.s5 Without appreciably affecting the
efficiency of such a federal commission, these suggestions should

enhance the chances that such a bill can become law.
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The Process of Judicial Conduct Commissions
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Differences in the organization and membership of the state judicial
conduct commissions notwithstanding, they basically adhere to the
same scheme of complaint treatment., Rules about who can complai; and
the subjects, form, and nature of the complaint are established by statute
or by the court or commission itself. These rules include whether all
judges are subject to the process, whether the complaint must be certified

and in writing, and whether the commission's jurisdiction extends to

judicial action subject to appellate review (never) and disability (usually)

as well as to misconduct,

Further, the conversion stage generally involves an initial screening
by a designated person(s) and 1is based on certain rules. The complaints
that are considered to merit further inveastigation are forwarded to a
panel of commission members, special masters or the commission undertakes
this task before the formal hearing, depending on the structure or
organization of the commission and established procedures. Procedures
regarding due process and grounds for imposing sanctions are established
énd followed in this stage of the complaint handling process. Despite the
differences in the internal environment, the external environment of all
commissions is composed of similar elements. For example, the state
executive, legislature, and judiciary all impinge to some extent on the
workings of the commission. The bar, the media, and other interested
parties may also influence this stage of the proceeding.

Commissions also vary with respect to the mode of sanctioning and
outcome determination. Most commissions in fact only recommend that a
judge be sanctioned by the state Supreme court. 1In most states, these

sanctions include reprimand, censure, removal, and retirement.
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Chapter 2: The Demand Stage

Who complains and what he/she complains about largely determine
the work of the commission; the complainants control the type of cases
*
with which the commission deals. Of course, the public needs to be

informed about the commission in order to bring its complaints. The role

of the media in publicizing the commission, therefore, is of major im-

portance to the number and the nature of complaints received by the

commission,

rs
1. Who Complains and the Nature of Complaints

"TABLE I Complainants Nationwide in 1977l

Type of Complainant Percentage .
disappointed litigants 6
concerned citizens 1

judges & judicial personnel
lawyer & bar groups
commission initiated
court watchers, public
officials and wthers 4,
100.07

=
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Although nationwide disappointed litigants brought most of the
complaints (63.0% in 1977), they were the least likely to receive satis-
faction. According to executive secretaries in New York and North
Carolina, many litigant complaints concerned legal decisions of the Judges,
decisions expressly beyond the commission's jurisdiction. Between
January 1975 and December 1977, the New York Commission on Judicial Con-~
duct, for example, dismissed 640 (32%) of all its complaints for lack of

jurisdiction.2 In the same period, the North Carolina Judicial Standards

*
Most states, however, allow the commission to proceed on its own
motion,
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Commission dismissed 78 (52%) of its.complaints as "frivolous."3 (See
Table 1.) MNationwide, the commissions received another one-eighth (12.7%)
ol their complaints from concerned citizens. Therefore seventy-five per-
cent of all complainants were members of the lay public.4 This ombudsman
service has helped to make the judicial system more responsive to popular
expectations,

In 1977, judges and lawyers brought a considerable percentage of
the complaints. Nationwide, judges and judicial personnel, in a-position
to observe misconduct, inititated 3.8% of the complaints, belying fears
of a judicial protection society. Lawyers and bar groups brought 12.3% of
the complaints in 1977,5 disproving as well, the conjecture that lawyers
will not challenge the conduct of judges before whom they practicé.
These laﬁyers' complaints have been critical to the success of the com-
missions. Appearing regularly before the court, lawyers can distinguish
judicial discretion from judicial abuse. 1In Norfh Carolina, for instance,
the commission dismissed fewer lawyers' complaints; 20% of the attorney-
inititated complaints resulted in action, private or public-—double the
rate for the total complaints.6 Finally, the commission inititated 3.8%

7
of the complaints, or one out of twenty-five, on its own motiom. The

remainder were brought by public officials, court watchers, and so forth.8
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Table 2

The Kinds of Complaints9

North Carolina 1975-77

T
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New York 1975~77

% Minus

% of % of  Ticket

Subject Complaints Total Complaints Total Cases
Dismissed for lack
of jurisdiction 81 53.6 724 36.0 46.2
Demeanor of judge 9 6.0 325 16.0 20.8
Conflicts - - 187 9.5 11.9
Delays and
incompetency 30 19.8 135 6.8 8.7
Improper political
activities - - 32 1.5 2.0
Bias 10 6.6 65 3.5 4.2
Corruption 9 6.0 50 2.5 3.2
Ticket-fixing 2 1.3 429 21.5 -
Intoxication - - 10 0.5 0.6
Miscellaneous 10 6.6 39 2.0 2.4
TOTAL 151 99.9 1996 99.8 100.0
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The commission dismissed most of the complaints as frivolous or be-

yond the jurisdiction of the commission. The nationwide percentage,

10

excluding New York, was 79% in 1977, After dismissal of the frivolous

complaints, the rest divide into three groups. The first involves the
competency or fitness of a judge to perform his duties~—questions of

ability, delays, and backlogs. The second involves abuses of power from

simple rudeness to favoritism, bias, corruption, and conflicts of interest.
And the third deals with private conduct. Of course, many cases involve
allegations of violations in all three areas. Although most states
authorize discipline of conduct unbecoming or prejudical to the judiciary,
many judges and commissions question whether this language extends to
private action. In egregious cases, courts have reuoved judges for off-

. 11
bench conduct, especially that involving criminal activities.

2. Role of the Media

The role of the media in the proper functioning of the commission

process cannot be overstated. The media inform the public about the

commissions and their proceedings. Through their stories, the media can

pressure the commission or the rest of the government. Conversely, their
support can be a major factor in commission politics. The media have,

indeed, been the most salient feature in the political atmosphere in the

three case study states.

New York. Given their often conflicting interests, relations between

commissions and media have been friendly at times, hostile at others. The
media have a long-standing interest in judicial reform. Ticket-fixing

was a big story, and most of the media supported the commission.
The New York City newspapers reported these cases accurately. Unlike

the North Carclina commission, which is bound by strict confidentiality,
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the New York commission can issue press releases and be more open to the

public and the media. The New York commission, conscious of the media,

issues packets, which include the commission's rules, with its press

releases. The Administrator has logged hours "educating” the media about

2

. 1
the commission. The commission pPrepares its releases to educate the

media and, through them, the public.,13 Such political savvy benefited

the commission in these cases.

Judicial reform interests editors, and they put their best people

on it. As a nonexpert, a reporter may miss technicalities, but the

commission attempts to prevent such things from happening often.14
JOccasionally, reporters who have not read the Statute write articles
stating the commission suspended judges, a power reserved to the courts.

On the whole, however, Mrs. Gene Robb, chairwoman and a publisher her-

self, believes that most of the media have done a éood job. As examples

of good reporting, she singled out the New York Times, New York Daily

5
News and some upstate papers.l

Nevertheless, the media, the commission, and judges have clashed

over confidentiality, Reporters have uncovered complaints supposedly

Protected. The aggrieved judge or complainant often presents his version

of the facts to the press. Real leaks have been rare, and Administrator

Stern could only name four incidents in which the press had cited

"unnamed sources.”16 Some judges believe that the commission leaked

these and other stories. Although there 1s no evidence, the rumors
increase the tension among the media, the commission and the judiciary.
One can document the effect of media coverage on the commission, In
the first few moiiths of the commission, only two or three percent of the
complaints came directly to it.

The offices of the courts, legislature,

and governor forwarded most. By 1978, 95% of the complaints came directly

1
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to the commission; 90% were addressed to Mr. Gerald Stern, Adminsﬁrator.l7

In all, the commissioners assess media-commission relations as positive,
considering the nature of the media.18

Massachusetts. Before the committee or commission, the media

investigated and reported judicial misconduct to the public and the

court. The Boston Globe publicized Judge Larkin's attempt to give a

contribution to Governor Sargent in violation of the Code of Judicial
Conduct and state law, In 1975, the Supreme Judicial Court censured
the judge.l9

The watchdog role of the Massachusetts media persisted after the
establishment of the committee and commission., On January 11, 1979,
the WBZ-TV "I-team'" presented a 32-minute show about the misconduct of
some judges. The show resulted in a cémplaint filed by the commission
against several judges.

Most of the publicity about judicial misbehavior and the commission
emanates from the newspapers.

Most of the complaints, especially from

Boston, are marked '"c.c. to the Boston Globe." Although the commission

cannot control this situation, some judges have accused it of thereby

: . . oa 20 .
violating confidentiality. Such accusations resulted in the enact-
ment of a new law that forbids the commission from commenting on the

cases before it.Zl

North Carolina. The Peoples cagse in North Carolina delineates

22
the influence on the public that the media can exert in a big case.
Linwood T. Peoples was a district judge in the 9th Judicial District

in north central North Carolina. In a routine investigation,

state auditors discovered 49 cases held in abeyance, some since

1974. These were mostly traffic cases, including
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drunken driving, of local businessmen and friends of the judge.23 With-

in fifteen months, in re Peoples would be the source in one newspaper of

sixty-five articles, three letters to the editor, and two editorials.

The district's chief judge ordered Peoples not to sit on any
criminal cases pending the outcome of the complaints.24 Early, the
jurisdictions overlapped, creating the impression that someone was
persecuting the judge. The State Bureau of investigation began investi-~
gating before the Judicial Standards Commission had received any com-
plaints.25 Because he worked with Peoples and believed there had been
no criminal violations, the district attorney requested an advisory
opinion from the Attorney General. Though conceding that there were
"a whole lot of things he (Peoples) should not have done,"” the district
attorney concluded that this case would be better handled by the Bar or
some other érofcssional body. '"Peoples) he said, "was trying to help some
of this friends. Everybody should have to sup from the same spoon, as
far as I'm concerned, but helping people he'd known all his life was his
only motive, I'm sure."”

The Durham papers in an editorial supported the removal of the
judge by the commission, even if there were no indictments.

Although small favors from the bench constitute small sins

common to almost every courtroom, we have a right to expect

better From our judges whom we elect on the supposition

that the§7will serve the spirit as well as the letter of

the law.
The grand jury indicted Peoples for embezzlement and retaining filing
fees in some of these cases, The amount was under $lOO.28 Letters to the
editor expressed the belief that Peoples was being railroaded.29 The

commission held hearings and recommended that Peoples be removed, not

be allowed to hold office, and forfeit his retirement pension. The
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commission found that Peoples had violated the judicial code, regard-

less of whether he had received money for these activities.
30

With this,
the members recommended removal to the supreme court.

Meanwhile, Peoples won the Democratic primary in a close race,
14,207 to 13,639.

There would be no Republican oppositicn. Peoples

and his defenders argued that the people had vindicated him.31 Also,
in the fall of 1978, two separate trials found Peoples innocent of

embezzlement. One juror told the press: 'Some jurors thought Peoples

put some things in the wrong place but didn't think he took the money
for ﬁis own use.”32

The state supreme court, nevertheless, accepted the recommendations
of the commission and removed Judge Peoples. Peoples raised the philo-
sophical question of the legitimacy of his removal in the face of the
popular vote. 'The people who voted for me wasted their time going to
the polls to vote if, after having elected me, I can be barred from hold-
ing the position." A citizens defense committee raised funds for his
appeal.33

This incident damaged the reputation of the commission among some
segments of the public. The Durham papers supported the commission; how-
ever, they did a mediocre job of presenting the legal situation. The
standard of proof in North Carolina cases is 'clear and convincing

evidence," a lesser standard than the criminal standard of 'beyond a

reasonable doubt." Peoples' criminal trial had involved criminal
statutes; the commission case dealt with ethics and questions of fitness.,
The newspaper did not make these distinctions clear.

1f the North Carolina commission had the resources of the New York

commission, the executive secretary may have been able to educate the
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‘brought by disgruntled litigants and concerned citizens.35
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press better, and some of this confusion may have been avoided. Although

the media may have a major impact in a few such cases, the commissions

proceed largely unobserved.

3. Role of the Lay Public

The media and organizations such as the League of Women Voters in-
form the public about the commission and its activities. The public can
exert their influence on the commission in two ways: (1) as a body,

through voting, directly, as on amendments, or indirectly through the
election of public officials; and (2) individually, or as complainants,
and direct users of the system.

Nationwide, over three-quafters of the complaints in 1977 were
Handling
these complaints is crucial to the commission. 1If the complainants per-
ceive that their complaints pave received a fair review from the commis-
sion, the commission can build a reserve of support and good feeling,
which would generate more complaints and facilitate its role as ombuds-
man. Explaining why complaints are dismissed will also, over time,

lessen the number of frivolous complaints, further facilitating the

commission's work.
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Chapter 3., The Conversion Stage

After receiving the complaints, the commission processes them. As
we have seen, most of the complaints are dismissed after the initial
screening or after an investigation. The surviving few usually result
in a formal hearing before the commission. These complaints may be
dismissed or result in some action. Some commissions may order disci-
pline which is subject to appeal to the high court. Most commissions,
however, make recommendations of sanctions directly to the high court,

a second-tier, or a court on the judiciary.

1. History

The history or evolution of these systems provides insights into the
politics which still affect the working of these commissions. New York's
Court on the Judiciary was the first modern non-legislative procedure for

. . 1
disciplining judges.” Between the establishment of this Court in 1948 and

1973 (twenty-five years) thirty-nine states established and maintained
judicial disciplinary systems.2 By 1978, forty-eight states, the Dis-
trict of Columbia, Guam, and Puerto Rico had such organizations. Using
1960, when the California Commiszsion was created as an alternative
benchmark, 51 jurisdictions have adopted the reform in eighteen years.
In New York, several instances of judicial misconduct had tainted
the reputation of the judiciary and engendered a climate for reform.
In his 1945 annual message to the New York legislature, Governor
Thomas Dewev renewed the debate over judicial removal by proposing that
a court on the judicilary be established.3 The press, political parties,
former members of éhe Court of Appeals, deans of the major law schools,
and most of the bar supported the proposal. Although the court that

emerged was a compromise, the public viewed it as a great reform.4
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Because it was an untested compromise, the court soon disappointed
its advocates. No staff received and processed complaints or developed
expertise.5 The court had limited powers and jurisdiction. The pro-
ceedings of the court could be stayed if the legislature preferred to
handle the case.6 Qverlapping the Court, the four Appellate Divisions
still could discipline lower court judges.7 Only the chief judge,
governor, presiding judges of appellate divisions, or a majority of the
executive council of the State Bar Association could convene the court.
The difficulty of invoking the process facilitated the appearance of
cover-ups, and the composition of the court enhanced it. -‘The court on
the judiciary did not convene until 1960, nor did it remove its first
judge until 1963, and it has convened only six cimes between 1947 and
1974, resulting in several removals.9

In late 1975 voters approved legislation which established a
permanent State Commission on Judicial Conduct., It was a two-tier
system whereby a commission tiler investigated and made recommendations
and a separate court adjudicated the case.10 In 1977, New York voters
abolished the Court on the Judiciary and the commission assumed the
court's duties.

To avoid lésing the advantage of two-tiers, the commission and
its staff duplicated the separation of investigating and adjudicating.

After the commigsion orders an investigation, the staff investigates

independently of the commission. The staff lawyer presents the case to

the referee as a prosecuting attorney. TIf the commission needs assistance,

it can hire special counsel.

The commission appoints the referee or hearing officer. The

ot ficer, a retired judge or prominent lawyer, hears the case and reports

!
N
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Blurring Distinctions. Many procedures for the handling of complaints

to the commission. Then, with the report, the commission hears oral

arguments from the staff lawyer and the judge's counsel. The commission . 'R ~ E[ are common to both one- and two-tiered systems. Moreover, many policy

can decide the case or remand it for further hearings. distinctions are not correlated with the kind of commission. Take, for

The One-Tier - California System. New York arrived at its hybrid E example, the question of whether the formal hearing should be opened

or closed. Michigan, Indiana (one-tilered), and Illinois (two-tiered)

+

S

systems through trial and error, Meanwhile, states such as California

]

hold open hearings; California and most of the systems maintain con-

g

“experimented with other methods of judicial discipline. The 1939 session

of the legislature produced the Judicial Qualifications Commission, fidentiality until the commissions file their recommendations with the

gy
| e |

; 18
based on the American Judicature Society's Model Judiciary Article. high court.

=

New elements in the system do not respect the old divisions. Some

famvacrie
| —

The voters approved it on November 8, 1959, and the commission became

3 | 3 states (one-tiered and two-tiered states) establish committees to advise

effective on March 24, 1961.l This plan is dominant in the states, and

judges concerning the Code on Judicial Conduct. These advisory opinions

Fﬁ.—"’ﬁﬂ‘

is the focus of most of this report.

Commission-Legislature Plan. Five states have the commission- are not binding, but guide the judge on unclear questions. These commit-

ey

tees teach and deter. Their opinions are admissible as evidence in a

disciplinary proceeding.19

legislature system. Today, Rhode Island, Massachusetts, Tennessee,

IRy

1
Arkansas, and South Carolina have this compromise system. 4 Tennessee

recently adopted a Court on the Judiciary. These systems have a ; ! ]ﬁ Since their inception, commissions have used hearing masters, panels,

commission to recommend lesser sanctions to the court, but removal and referees almost as a first tier, blending differences between one-

| . 20
remains with the legislature.ls' & : } tier and two-tier. The New Hampshire and Massachusetts high court used

hearing officers who are often judges, to filter complaints and to super-

The system developed in two ways: (1) as a court-sanctioned stop-
] vise lower court judges with the least expenditure of time.21 Until the

[E———

gap in the absence of constitutional or statutory power for the court
New Jersey legislature established a commission in the 1970's, the

or legislature to act; and (2) as a political compromise between the judi-

.l
s e xcd

| i ]

i H

supr ourt had to use local bar ethi it
ciary and legislature. TIf the constitution holds or is interpreted to upreme coux . oc ‘es committees and masters as the
22
: "functionally equivalent device of (a hearing agency.)"
held that removal is effectuated solely by impeachment, the court may %; ; v &4 ( g agency.)
: | P To facilitate their work, commissions use panels or referees to

still impose lesser penalties. Furthermore, a commission that investi- | % ] 23
! I hear and to report the facts of the cases. Several state courts have

gates and recommends removal to the legislature does not usurp the B o ; HB 24
‘ : { rejected due process challenges to this procedure. This bifurcation

impeachment power; it facilitates it.16 Similarly, the Nunn Bill, on

assuages fears of opponents that the investigating commission cannot
o il

the federal level, would have authorized the commission to recommend
adjudicate the case impartially. Usually a judge, the master hears the

impeachment against a Supreme Court Justice, reflecting the political

position of the Supreme Court in the United States government.l
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2
evidence nad reports to the commission. > At the extreme, West Virginia
has three tiers--investigatory, prosecutory and adjudicatory.

One-Tier/Two-Tier Systems. Because this study is based on one

California plan (North Carolina) and one two-tiered plan (New York until
1978), the effectiveness of one- and two-tiered systems cannot be com—
pared conclusively. It could be said, however, that the information
sugeests that the effectiveness of a commission system is determined by
more than tier structure. The New York system during its two-tiered stage
became embroiled in the ticket-fixing affair, in which the commission's
interim report attracted much attention and provoked the suspicion of
village aﬁd town justices being investigated. Theoretically, with more
checks and balances, the two~tiered system should be less susceptible to
poor relations with the bench than the one-tizred system. Moreover, in New
York, the second tier was composed of judges, which would seem to further
minimize the difficulty. But unlike most states, the New York commission
could censure judges, subject to appeal to the Court on the Judiciary.

Because of this power, the buffer between the commission and judiciary

was therefore weaker than 1t was for some two-tiered systems.

Several commissioners admitred in interviews that the interim
report may have been a mistake, and had hurt both the image of the
judiciary and the standing of the commission. As discussed earlier,
the commission was caught in judicial politics between the village and
town justices aund the statewide courts. Finally, unlike any other
state commission, New York's had the staff and money to undertake that
mammoth investigation.

This problem would be less likely to occur in Illinois, which also

follows the two-tiered approach. First, the Illinois lower tier, the
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Judicial Inquiry Board, does not recommend sanctions, but only finds
whether the complaint presents a ''reasonable basis' to suspect that mis-
conduct has occurred. Also, confidentiality of the Board's proceedings
is apparently stricter than that of the New York Commissiion. According
to the Illinois Constitution, "all proceedings of the Board shall be
confidential except the filing of a complaint with the Courts Commis-
sion."26 A New York-~type interim report would have exceeded the power
of the Illinois Board. Given the varied nature of states, two state
studies--New York and North Carolina--would not justify an analysis
into relative effectiveness of the two kinds of commissions.
2. Procedure
Rules. The procedures discussed here follow the one-tiered approach.
Complainants include litigants and defendants, attorneys, and court and
legislative officials. In forty-one states and the District of Columbia,
the commission can initiate proceedings on its own motion in the absence
of a formal complaint. The three case study states follow this practice.27

The 1978 A.B.A. Standards for Judicial Discipline and Disability
recommend accepting complaints from all sources and on the commission's
own motion.28 The commissions dismiss most complaints as frivolous
without publicity. As for the rest, because of confidential screening,
the guilty judge can resign without harmful publicity. The ability of
commissions to resolve minor infractons informally makes them more
Flexible. Statistics cannot measure the corrective value of these
informal activities.29 |

In California and some other states, the commission explains to the
This is good

complainant the reasons for dismissal of the complaint.

public relaticns and also serves an educative purpose. Citizens are less
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likely to feel : i i i
y el that the commission is sweeping things under the |

|
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! ol sions hire investigators or attorneys and another 8 bring in

government agencies for this task. A few states use all three.34

In 28 states and the District of Columbia, the executive ‘ |
18 |

secretary screens compl
mplaints and determines whether they have The Standards recommend that the staff should do the invedtigating.

rima facie validity. SN
prima facie ity. This is the practice in North Carolina and ) : %ﬁ The commission should avoid using the attorney general's staff or
New York, but not 1 - ;
’ n Massachusetts. On his recommendation or | : 5 a law enforcement agency, because people associate albeit unfairly,
]ﬁ a law enforcement investigation with criminality and guilt of

presentation, the commission decides, by majority vote, to hold a
’

yovERT
e

preliminary investigat 5
y gation. The courts do not require notice to the investigated judge.

|
R

Keeping the initial commission's procedures informal provides

the judge with the "opportunity to retire with honor" or "the

ind
==

| s

let the judge explain or correct his behavior.30 If the complaint

motivation to correct behavior when warned by letter." Jack

is minor, such as taking long recesses or wisecracking, a letter or

et
ey |
| P

call could conclud
clude the proceedings with a verbal promise from Frankel, California's Executive Secretary, found this a great

the judge to sto 31 r% | E .
g P such behavior. % 3 advantage of commissions.

i,.—:..:;cz:d

Colorado uses such a -
one-tiered, two-step process. The chair- After the investigation, many commissions often use masters to

hear evidence in complex cases. Because of the workload, California

[,
po e ]

man and executive secretary review the complaints and decide - j
| The masters or a panel of commissioners

which to docket. The commission may discuss any complaint, but % t A % i uses them in most cases.
' N Pl -
rarely challenges the decision of the chairman. Likewise, until . ; - TepoTES to the comndssion, Whieh accepts oF refets fhe reprE e
North Carolina got a permanent staff, the chairman and one other ‘j | E‘ requests further fact-finding.
member reviewed and dismissed complaints, subject to éommission 'E % ] The mechiod of nocifying a Judse of an fnvescization VETIES
j SNy
veto. In Michigan, the staff of the commission prepares a report ; | o by case and by compission. Due prosces Tequires nortes of a0
and submits ballots to each commissioner. One vote invokes a g TE opportunity to be heard ac the formal hearing, o aihossh st é
meeting. To commence a formal proceeding, however, five members . 'é = commissions give earlier notice, due process does not require it. ;
must find sufficient cause.32 5 é T{ The Standards recommend that the commissions should give notice é
jokk ?

The Stand " |
ards recommend 'discrete’ telephone calls to screen before the decision to hold a formal hearing in ninety percent of

the complaints.38‘

f‘?%:q_
it
H
i
1
1
b

P dbatanes

complaints; the caller swears the contacted person to secrecy

Colorado allows its commissioners to telephone.33 In 27 states
9

gufficient and Probable Cause. If the informal processes do

[
| i 4

including the case study states, the executive director or a staff

==

member conducts the preliminary investigations. Sixteen commis-

e

v
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not resolve a complaint, the commission can order a formal hearing on

¥
.

finding of sufficient cause, usually by majority vote.39 Sufficient cause
does not constitute probable cause. Sufficient cause denctes that the

complaint is not frivolous, and that the commission should investigate ;

Yot e

further. Based on suffic”ent cause, a formal complaint initiates a

full investigation and the probable cause hearing.4

The Standards committee defines probable cause as evidence of

misconduct in which the judge is or has been engaged and which warrants
formal review, Many commissions determine this without the presence of
the judge; the Standards recommend his/her presence for fairness and

4
efficiency. t

believe that the probable cause hearing has fulfilled the purposes of

confidentiality.

Recommending open formal hearings, the committee members §
Although there is a trend toward open hearings, only ten states have [
1

theﬁx.42 The hearings in the case study states are closed. Despite elabo-

rate hearings lasting days with dozens of witnesses and exhibits, the

e
o= .

record in most states remains confidential until recommendation is made to

r:.—!stﬂ‘
tesoon Tanrw

the court. Then, anyone may inspect the transcripts and the briefs of

LY

the parties.ao

‘dezennied

While confidentiality protects the reputatiou of the innocent judge

bt et

as well as allows the complainant to come forward in anonymity, many of

its defenders recognize confidentiality's limitations--the dangers of

ot

misunderstandings and leaks which can be harmful to the judge, the wit-

ness, the complainant, or the commission. Retaining confidentiality

PP ey Pt
S

for the preliminary hearing, the Standards and many statutes have autho-
tized press releases to alleviate some of these problems. Moreover, some
commissioners believe that public hearings could dispel public mistrust

of such clandestine operations. As a further benefit, a notorious case
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44

can inform potential users about the commission.
The Michigan statute provided for public hearings, representa-
tion by counsel, and use of the civil rules of evidence and proce~
dure.45 Before i979, Wisconsin authorized theipublic hearings before
the full commission. A master received testimony and reported to the
commission. If the judge did not object, the commission would adopt
the report-and would decide the case. Unlike most commissions which
make recommendations, the Wisconsin commission issues orders, which
the judge can appeal to the supreme court.46
At the hearing,’a reporter records a verbatim transcript.
The Morth Carolina rules permit "legal evidence" only. As a court, the
commission has the power (or authority) to subpoena, swear in, and com-
pensate witnesses. The North Carolina chairman--always the member from
the Court of Appeals—--rules on evidentiary matters, but all members may
question the witnesses. Counsels for the judge and for the commission

47

present evidence, examine and cross-examine witnesses. Unlike a
court, this commission has no representatives of the pPress present,
and swears the witnesses "not even to reveal the fact that the hearing

has been held." Only cases recommended to the supreme court lose that

4
cloak of secrecy.

The Massachusetts commission also acts under extreme confiden-
tiality imposed by statute and rules. The statute limits the commisg-
sion to press releases that explain the jurisdiction and procedures of
the commission. This restriction has had unexpected results. Unlike f
the old rules established by the court, the statute does not even

allow the commission to exonerate the innocent judge.49 :
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My case studies reveal public mistrust of the private session.
Because confidentiality protects the witnesses from harrassment and
judges from frivolous charges, the Standards still samction confi-
dentiality for the preliminary stage and require explanation to the com-

why the commission dismissed his complaint. The drafters

plainant

hoped that such openness would foster both respect and familiarity.
6. Due Process. Federal district and circult cases have upheld state
court decisions that the '"full panoply (of due process) does not apply

to removal procedure." There is '"'mo constitutional right to hold

office." 1In Gruenberg v. Kavanagh, the district court ruled that

interim suspension of a judge had not raised substantlal due process

questions.51 But, along with statutory procedures, the case law

dealing with due process does place limits on the commission by
establishing the rights of the judge.
Due process has to be flexible because the judge often has to

balance protected interests. In Matter of Del Rio, Michigan's Judi-

cial Tenure Commission had announced, before it had filed the com-

plaint, that an investigation was underway. The court ruled that this

announcement did not infringe upon the judge's due process rights.
The statute authorized the commission to issue reports when public
knowledge and distortion already imperiled the rights of the parties.
The courts deferred to the commission's judgment that this danger

outweighed the danger to the defendant from this clarification.

The Rights to Trial, Notice, and Opportunity to be Heard. The

courts agree that the judge has no right to a jury trial in these

proceedings. Its suil generis nature removes the procedure from the

3
common law tradition. Some courts have drawn the analogy to bar
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disciplinary proceedings also conducted without juries.J
But courts assure the judge notice and opportunity to be heard

even when they do not grant the "full panoply." Beforé the formal

hearing, courts enforce a lesser standard of notice about the charges,

but at Fhe formal hearing the charges must be clear and timely for

the judge to prepare a full response.55 These rights lie at the

core of due process.

Combination of Investigatory and Adjudicatory Functions. The

combination of investigatory and adjudicatory functions in a single
agency does not deny due process. The Pennsylvania commission removed
a city magistrate who requested a federal three-judge panel to hear
his issue. The Pennsylvania commission presented the stroﬂgest case
of combining the two functions because the executive secretary who
carried out the investigation was also a voting member.56 Still, the
federal court ruled that the case had not raised a federal question.
The U.S. Supreme Court has accepted such schemes for disciplining
workers. The U.S8. Supreme Court ruled that a Job was not an interest
analogous to the loss of liberty and that a removal process did not
need to approach the full protection provided in the eriminal
p‘rocess.57 In 1977, the District of Columbia Court of Appeals ruled
that the commission concept encroached on neither the separation of
powers nor judicial independence. The court rejected a list of due
process challenges, including the mixing of investigation and pros-

. 5
ecution.

In 1975, the Alaska supreme court ruled that while there was no per

se violation of due process in the mixing of adjudicatory and inves-

tigatory functions, the court must determine whether the judge received

N e e S e
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a hearing before an "impartial tribunal." Tf the mixing of functions {a
The standard accepted in most states including the case study

did not bias the commissioners, the process preserved due process. )
states and recommended by the Standards is "clear and convincing

==

The court found no bias, and censured the judge.59 . ‘ » ) |
| evidence." This lies midway betwean "beyond a reasonable doubt"

ot |

Due Process (Summation). Although the commission proceedings » i |
' ' and the "preponderance" standard. A South Dakota case, In

3
L2 =t
gl‘:;

do not invoke the "full panoply' of due process rights, the judge
re Heuermann, states the rationale:

The first issue we consider is appropriate standard
of proof in proceedings under the Act. We note
that it would be inapproepriate to require proof
produce and cross—examine witnesses. The rights of the judge increase ) : “beyond a reasonable doubt™ as this is not a

‘ : criminal prosecution. Proof by a mere preponderance
of the evidence is also inappropriate because of the
g severity of the sanction which can be imposed. We
! conclude that the proper standard of proof is by
j clear and convincing evidence. Such a standard

does have the rights to have the case processed through normal chan-

==

nels, the rights to notice, to respond, to have counsel, and to ﬁ .

o
| e

iy
| S
5:&—:»:‘::2

as the complaints progress from the preliminary stages to a formal

hearing and adjudication. The judge has the right to a fair hearing
before an unbiased commission.60 , , 8 provides adequate protection for the party subject

o to charges, but at the same time does not demand so
much evidence that the ability of the Commission
and this court to effectively oversee the judiciary
s is impaired.

(e
SN |
|t ]

d. Standards of Evidence

_‘
3 et
s

Numerous courts have litigated standards of proof with mixed

results. The dominant position has been that the commission must " Ig The statutory procedures, the standards of evidence, and the

61

prove its charges with 'clear and convincing evidence." In most r“ constitutional decisions provide rights for the judges and provide
1
k

civil cases, courts employ the weakest standard of proof, the ? Hﬂ limits on the commission's actions.

3. Major Functions of the Commissions

"preponderance" of the evidence, "proof which leads the trial jury %Z
d
- The commissions are intended to serve several functions or

to find that the evidence of the contested fact is more probable ,é
! | meet certain objectives. These include reinforcing judicial guide-

than its non-existence." An element of doubt is permissible. Only
Af lines, protecting the image of the judiciary, punishing misconduct,

a handful of states have adopted this standard for judicial pro- o
and making the judge more accountable to the administration of

=

62
ceadings.
"Beyond a reasonable doubt" is the criminal standard. The Stan- justice and the public. The actual processing of complaints is not

!
=1

dard propounds the belief that it is worse for an innocent person to | only influenced by the multiple functions imposed on the commission,

but also by the attitudes and goals of the individual commission

=4

be found guilty than for a guilty one to go free. Constitutional

protections are fully operative in criminal proceedings. Only New members.

Jersey has adopted that standard.63

Furthermore, the commissions have limited jurisdiction. The

[ commissions, for instance, cannot infringe updn judicial independence.
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The process must be fair to the judge, by shielding the inmocent
judge from unfounded complaints and, at a minimum, providing a
speedy procedure with due process and a review of thHe commission's
findings. Likewise, the public and especially the complainants must
perceive thé process as fair and not as an exercise in white-washing.
Interviews in the three states suggest that in order to perform
these functions subject to these limitations, the commission should
have sufficient staff, facilities, and funding. The commissions do

not universally have adequate resources. Until 1977, the North

Carolina Commission had makeshift procedures and operated without an

executive secretary or staff. The commission used the State Bureau

of Investigation to take evidence from witnesses and the Attorney

General's office to prosecute. The commissioners handled the pre-

liminary investigations themselves, often by phone. Meanwhile, the
caseload grew for an ill-prepared and understaffed commission.66 A
1977 LEAA grant allowed the commission to acquire a full-time

executive secretary, investigator, and secretary with a budget of

7
$80,000 a year.6
In Massachusetts, the commission staff consists of the executive

secretary, a secretary, and law student interns. The budget permits

the commission to employ private investigators for specific cases;

however, they are expensive and their quality varies. The commission

relied on the state police te conduct one investigation. With a

budget of 540,000, the executive secretary and staff do most of the

. 68 , .
leg work for the commission. This budget, however, underestimates

the cost of the commission. The commission regularly approaches

lawyers to serve gratis as counsel. The committee and commission

3
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(o]

usually have conducted their Oown supplemental AInvestigations 69

Unlike the other two states, New York operates on a budget of

(; : ) .
91.6 million, The Administrator supervises a staff of sixty-five

l e

York City, with regional offices in Albany and Buffalo To maintai
- ain a

sepa i i y i 9

has :
no contact with staff members, except the Administrator or a staff

lawyer who presents a cage before the commission 70

Perceptions of Commiséioners and Judges about Functions

Socialization.

As a starting point, one may assume that the

commi ! i
ssioners' perceptions about their work will affect the processing

of complaints. Initially, the members must acquire these perceptions

Or attitudes of their roles, ‘that is, be socialized into the

]
comission's way of doing (or perceiving) things, ‘Socialization may

appear to explain commissioners' perceptions of the commission's role

and their recommendations of sanctions.

The North Carolina commission inducted only three members between

1973 and 1978. Cordiality made soclalization easier, but the work of

the commission is serious business. Members must submit to self

evaluation and self-socialization to cope with this responsibility

One of two original lay members admits it took two or three years to

Feel at ease with the work. The difficulty was not with fellow

commis i i i
sioners nor with principles of "right and wrong," but how they

applied to concrete cases,

v
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As a layman, I had to determine where the protection of
the law stopped and misconduct questions began, Some
times it is not clear cut.. The people who worked in the
courts might not have had this in mind but as a lay member
I had to determine this, There, I had some uneasiness at

first, /1
The executive secretary is responsible for the orientation of new
members. He provides new members with recent files and literature,
discusses procedures, and answers quéstions.72 Until 1979, there
were no new lay members. Members from the legal professions claimed
no difficulty in adjusting. One lawyer stated that the rules and
procedures of the commission were simpler than those for taking an
appeal to the supreme court., Judge Clark also adjusted well, He was
sworn in as chairman the morning of a hearing and presided over it.
Though the commissioners represent different "constituencies'"--
lay, lawyer, and judge—-and are appointed by different processes, their
attitudes and even backgrounds are similar. For instance, all of the’
original members of the commission voted against the 1972 constitu-
tional amendment that established the Judicial Standards Commission.
If not representative of the public, the commissions are often

blue ribbon.’> According to interviews in all three states, the dynamics

of interchange show up in the votes and views of the members. One
commissioner has stated that their discussions and voting "head toward
the happy center." The members make a ''dedicated effort to meet the
views of all and to balance all the interests." Although the debate
way be contested, a '"surprising number' conclude unanimously or with
only one member in dissent.

The give and take of debate has smoothed out even some philosophi-

cal differences of members. One judge member admitted that his ideas
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after a year on the commission were "in flux." Based upon his own
experience, he had been slightly "paranoid" about the system. A
litigant with "an axe to grind" once accused him of undue rudeness.
While most complaints were like these, the member had seen that they,
as well as valid complaints, were handled fairly. Admittedly, this
experience made him less paranoid about the commission.77

To assess théir perceptions, the commissioners were asked how
accurately each of five statements describes the role (purposes) of the
commission. These statements were: the commission (1) reinforces \
guidelines for judicial conduct, (2) makes judges more accountable to
the administration of justice, (3) protects the image of the judiciary,
(4) makes judges more accountable to the public, and (5) punishes mis-
conduct, The respondents rated each statement on a scale of 1 to 4,
4 being "very accurate." The foliowing table presents the percentages
of judge, lawyer and lay commission members who believed that the

statements 'very accurately' described the role of the commission.

Table 3

COMMISSIONERS' VIEWS ABOUT COMMISSION'S ROLES
(Percentages finding these purposes very
accurate descriptions of the commission's role) ;

(a) €)) (c) (d) (e) ‘
Makes judge Makes judge :
accountable to Protects more ;

Reinforces administration image of accountable Punishes ,
Members Guidelines of justice judiciary to people misconduct ]
Judges 24 (52,2%) 20 (43.5) 8 (17.8) 13 (29.5) 26 (56.5) f
Lawyers 22 (56.4%) 14 (35.0) 7 (18.9) 11 (30.6) 26 (66.7)
Lay
Members 20 (66.7%) 9 (32,1) 7 (25.0) 9 (31.0) 15 (53.6) |
Total 66 (57.4) 43 (37.7) 22 (19.5) 33 (30.3) 67 (59.3)
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The most striking feature of Table 3 is the similarity of views
held by all three groups of commissioners. Socialization may account
for much of this. Given the similarity of views, past legislative
conflicts over the composition of commissioné seems unnecessary in
retrospect.

Nevertheless, there are some differences among phe three groups.
The lay members perceive the commission more as having the role of
reinforcing guidelines, while the legal members, especially the
lawyers, respond that punishing misconduct most accurately describes
the purpose of the commission. Finally, judge members tend to find
the purpose of making judges more accountable to the administration
of justice, more important than other members do. These are unex-
ceptional. The explanation for this fin&ing may be that the lawyers,
more confident in a legal setting, respond with blunter '"punishes
misconduct.” The lay members may respond with the more neutral
"reinforces guidelines.'" And the judges may express a professional
standard.

The similarity of commissioners' views is highlighted by the re-
sponses of judges in the three states to the same question. Only the
judges in North Carolina responded somewhat like the commissioners.
The judges in Massachusetts and New York generally did not believe

that these five statements ''very accurately" descritoad the work of
the commission. For the commissioner: and the judges, reinforcing
guidelines and punishing misconduct compete for attention as the
members' perceived role of the commission. The outsiders, non-
commission member judges, see the punishing misconduct role as para-

mount. Of course, this may be just the natural sensitivity of the

subjects to oversight.
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JUDGES' VIEWS ABOQUT COMMISSTON'S ROLES
(Percentages finding these purposes very
accurate descriptions of the commission's role)

State

Makes judges
more

accountable to Protects
of Reinforces administration. image of
Judge  Guidzlines of justice judiciary

Makes judges
more
accountable Punishes
to people misconduct

Mass. 14 (24.6) 14  (24.1) 5 (8.6) 8 (13.8) - 16 (29.1)
N. Y. 15 (21.7) 17 (23.9) 13 (18.6) 11 (16.2) 23 (34.3)
N. C. 35 (50.0) 28 (40.0) 16 (23.2) 20 (29.9) 32 (45.7)

64 (32.7) 59  (29.6) 34 (17.3) 39 (20.2) 71 (37.0)

4. Commissioners' Perception of Their Effectiveness

In the questionnaire, the commission members were asked to

assess effectiveness of the commission upon various categories of

judicial bearing and behavior:

17. In your opinion, how effectively has the commission

succeeded in ‘establishing or reinforcing the following
judicial attributes (indicate (4) '"very effectively";
(3) "fairly effectively"; (2) "somewhat effectively";

and (1) "makes no difference").

a)
b)
c)
d)
e)
£)
g)

h)
i)
i)
k)
1)
m)

n)

Punctual

Neat personal appearance

Decisive, not dilatory

Senge of humor

Aura of dignity

Temperate with drink, sober

Open-minded, able to listen
to both sides patiently

Common sense

Courteous to lawyers

Courteous to witnesses

Hardworking

Professional integrity

Understands people

Able to keep control of case
being tried
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0) Not susceptible to influence
p) Competence, knowledge of the law
Nine of the 16 aftributes do not involve commission-complaint

areas. These include, neat personal appearance, decisiveness, sense
of humor, aura of dignity, common sense, hardworking, understanding
people, ability to control cases, and competence. The other seven
involve areas which could arise as complaints and which should be
affected by the commission., These are punctuality, temperance,
open-mindedness, courtesy to lawyers and witnesses, integrity, and
insusceptibility to influence. The data generally support this
dichotomy. Generally less than 13% of the commissioners responded
that the commission affected the judges in the first category of
attributes. In the other cateéory of attributes, 107 to 37.5% of
the commissioners responded that the commission was '"very effective"
in establishing or reinforcing the guidelines of being courteous to
lawyers and witnesses, personal integrity and insusceptibility to
influence. By way'of caveat, since many of these commissions are

new, the percentages may reflect that many of these situations have

not yet arisen in the complaint process.
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Table 5

COMMISSIONERS' VIEW ON THE EFFECTIVENESS OF
THE COMMISSION IN ESTABLISHING THESE ATTRIBUTES

Noncomplaint-area

Attributes
Attribute
b) neat appearance
c) decisive
d) sense of humor
e) dignity
h) common sense
k) hardworking
m) understands
people
n) controls case

p)

affect the handling of complaints.

knowledge of law 11

Commission
very
effective
A
4 (3.7)
11 (10.2)
3 (2.8)
8 (7.1)
8 (7.4)
14 (12.8)
5 4.7)
8 (7.6)

(10.1)

a)

£)

g)

i)

3)

1)

0)

Handling Complaints (Hypotheticals)

The basic question remains whether

Attribute
punctual

temperate with
drink

open-minded,
listen to both
sides

courteous to
lawyers

courteous to
witnesses

professional
integrity

not susceptible

to influence

63
Commission
very
effective
%
11 (10.0)
23 (21.3)
15 (13.7)
18 (16.2)
19 (17.4)
37 (33.3)
42  (37.5)

these roles or purposes

To attempt to answer this, the

commissioners were asked to make recommendations based on fourteen

hypothetical complaints (Question 15).

These complaints, largely

drawn from actual situations, involved both on-bench conduct and

off-bench conduct.

rather than conduct (a judge becoming drunk at a party),

Only one case dealt with a judge's condition
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EA : LJ _ THE EFFECT OF ROLE PERCEPTIONS ON
] RECOMMENDATIONS OF REMOVAL OR SUSPENSTON
The following attempts to measure the effect of five roles .. ; Eﬁ h
Doy
; 5@
H -
(statements) on the recommendations fo the commissioners. To create - | Percentage recommending ! Reinforces by Makes judges
| remwoval by view of | suldelines more Makes Jjudges
. - : Role's accuracy ! for accountable Protests
5 e for comparison purposes, the percentage of com 7 : o ety more
a4 Summary measur p purp ’ § g‘ ; judicial <dminiszration image of accountable Punishes
) : conduct of justice Judlciary te people misconduct
missioners recommending removal or suspension (the most expreme g ! ) -
- B Verv accurate I 21,62 21.8 24.7 24,3 22,0
| i 5 { e . —
punishmients) were computed for the sum of all complaints. It should X i Total ; 1.8 2.3 5.0 2.3 3.0
| ‘
be noted that this sum is solely for comparison of the effect of ,é ! jf
L .
various roles on recommendations; the complaints are not of the = }
i
same order of seriousness and removal may be an inappropriate ?E ' ; l Combining all the complaints may appear to sacrifice some
£3 R
sanction. f valuable data, but this is not so. Although not reproduced here,
£ . 2
Table 6 suggests that there is no statistically significant (3 g L X - tests on seventy tables, comparing the fourteen complaints
i !
; $ . . .
relationship between the commissioner’s recommendation of removal {Q [ individually with the five role statements, found the effect of
{ :
_y

and his role concept of the commission as reflected in these five these roles to be minimal upon the outcome,

Sl
——

statements. Whether the members held one or another statement to g% i Table 7 represents the only case in which role perception

describe accurately the commission's work, the percentage of those i did have a statistically significant effect; the effect is counter-

commissioners recommending removal or suspension remained constant, iﬁ é g? intuitive. It would be expected that the more important one's role
!

21.6% to 24.7%. The intensity (accuracy) of a role did not affect position on making judges accountable to the administration of

f -
busscmnc?
T
el

greatly the members' (its holders') recommendation of removal, i.e., Jjustice, the more likely that member would recommend stiffer sanction

21.6% for those who delineated reinforcing guideline as a very { ‘ N for the failure of a judge to recuse himself in a case in which
accurate description compared with 22.8% removals for all ; he has an interest. Yet, over one-half of the respondents who found

recommendations. The degree to which the commissioner subscribes | ﬁ 7 this role unimportant would have suspended or removed the judge while

%,
¥

to these roles does not seem to affect his/her handling or

r only one-third who found this role more important expoused the stiffer

deciding of the complaints. sanctions. The question of recusal does involve areas of juddicial

discretion and this could be complicating the recommendations,

raising questioning of autonomy and independence,
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Table 7
EFFECT OF COMMISSION'ROLE, ''MAKING JUDGE
ACCOUNTABLE TO THE ADMINISTRATION OF JUSTICE,"
UPON THE RECOMMENDATIONS ON
QUESTION 15(j), "JUDGE'S REFUSAL TO RECUSE HIMSELF"
Accuracy of rble
description, making
judge accountable
to administration Dismiss or Censure or  Suspension N
of justice Cannot say Reprimand or Removal (100%)
Does not apply 2 (18.2) 3 (27.3) 6 (54.5) 11
Somewhat accurate 3 (12.5) 7 (29.2) 14 (58.3) 24
Fairly accurate 10 (20.4) 22 (44.9) 17 (34.7) 49
Very accurate 2 (4.7) 27 (62.8) 14 (32.6) 43
Total 17 (13.4) 59 (46.5) 51 (40.2) 127

X2 = 12.89, 6 degrees of freedom. Significance < .05

a. Effect of the Type of Complaint on Processing. One

would expect the type of complaint to affect its processing. To
test this, the fourteen complaints have been divided into on~ and

off~-bench conduct. The on-bench conduct has been further divided

between complaints dealing with a specific case and those not
dealing with a case. The off-bench complaints include such cases
as: (1) a judge while stopped for erratic driving was found to have
a concealed revolver; (2) a judge who fenced in his yard two feet
beyond his neighbor's property line; (3) a series of complaints
involving a judge who runs for Congress without first resigning

his judgeship. The on-bench conduct, not involving cases directly,

inelude: (1) writing letters of reference for a convict to get
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another judge to reduce the sentence; (2) allowing a TV station to
film and air an interview with the judge about a pending trial; and
(3) refusing to discipline a.bailiff arrested in a gambling raid.
Finally, the following hypothéticals include the on—bench.cases,
involving cases directly: (1) failing to instruct the jury properly;
(2) backdating a docket to appear that a motion was timely made;
(3) not reporting an attempt to get him to fix a ticket; (4) criti-
cizing and humiliating counsel in the courtroom; and (5) refusing
to recuse himself in cases involving a company in which he has
invested.

The following table shows the recommendations of bench, bar and
lay members for the total complaints. The overriding fact is that
there is not that much difference among the three group;. Again,

socialization, and shared learned values, may account for this

similarity.

Table 8 ’
CIAROSIIE STATLSTICS oF necowmmATION

. Discipline
Dismiss
Members Dismissal g_ﬁﬁ_e_ :zcrgiz— fnﬁ- Censure S:s;ion Removal Total I
' ———~j——— approve =——-—=  penslon  Removal  Total i
oah R E B B S W @,
Tl alh @ de B B oy s
’ . '




The trends that do appear are instructive. Over the range of
sanctions, the bench members tend to be slightly more lenient than
the lawyers who, in turn, are slightly more lenient than the lay
members. Looking at the table below, the one case involving judi-
cial cdondition (disability) also demdnstrates that there is

little difference among the three groups.

Table 9

RECOMMENDATIONS OF COMMISSIONERS FOR HYPOTHETICAL COMPLAINT
AGAINST JUDGE INTOXICATED AT A PARTY

Recommendation
Dismiass
Not but dis~ Repri- Sug~ .
Members Dismigsal sure  approve mand Censure  pension Removal Total
Judge 11 4 6 19 4 0 0 44
(25.0) (9.1) (13.6) (43.2) (9.1)
Lawyer 6 5 11 13 5 Q 0 40
(15.0) (12.5) (27.5) (32.5) (12.5)
Lay
nember 6 4 4 13 1 1 1 30
(20.0) (13.3) (13.3) (43.3) (3.3) (3.3) (3.3)
23 13 21 45 10 1 1 114
(20.2) (11.4) (18.4) (39.4) (9.0) (.9 (.9)

The following two tables present the members' recommendations
for off-bench and on—bench conduct cases. The two tables should
not be compared directly because the egregiousness of the cases in
the two are not comparable. They are useful for comparing the re-

sponses of the types of members to these two types of cases.
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Iable 10
RECOMMENDATIONS OF COMMISSIONERS FOR OFF-BENCH CONDUCT COMPLAINTS
Recommendation
Dismiss
Not but dis- Rapri- Sus-
Members Dismissal Sure approve aand Censure  pension Removal Total
Judge 49 28 8 a2 28 30 55 211
(19.0) (13.3) (3.8 (10.4) (13.3) (14.2) (26.7) (99.7)
Lawyer 35 31 6 14 36 16 57 195
(17.9) (15.9) (3.1 (7.2) (18.5) (8.2) (29.2) (100.0)
Lay 25 23 6 25 11 14 42 146
(17.1) (15.8) (4.1) Q7.1 (7.9 (9.6) (28.7) (99.9)
Table 11
RECOMMENDATIONS OF COMMTSSIONERS FOR ON-BENCH CONDUCT COMPLAINTS
Recommendation
Dismiss
Not but dis~ Repri- Suz-
Members  Dismissal  sure  approve mand Censure  pension Removal Total
Judge 3 26 23 100 83 24 15 345
(21.1) (7.5) (7.2) (28.9) (24.0) (7.0} (4.4) (100.1)
Lawyer 72 44 19 52 73 41 19 320
(22.3) (13.8) (5.9 (16.2) (22.8) (12.8) (5.9) (99.9)
Lay 44 27 14 52 55 21 23 236
(18.7) (11.4) (6.0) (22.0) (23.3) (8.9) .7 (100.9)

e
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Since the seriousness of complaints vary, these tables cannot
be compared directly. The off-bench conduct questions dealing
with the refusal of a judge to resign before running for Congress
resulted in the most recommendations of removal. Nevertheless,
the tables suggest that on-bench conduct may not be punished as
harshly as off-bench conduct. Off-bench conduct often is more
obvious to the public and elicits a greater outcry. On the other
hand, on-bench complaints frequently raise questions of judicial
independence causing the commission to proceed cautiously.

The differences in ‘'response among commissioners, however, are
only marginal and revolVe about the lawyer members. The lay members
tend to dismiss the least complaints and recommend removal the most.
The bench members tend to dismiss more complaints and recommend
removal less. The lawyers occupy the middle area; however, for
these off-bench conduct complaints, the lawyers recommended more
removal than the other groups. With on-bench complaints, the
lawyers dismissed more complaints than the other groups. However,
these deviations are slight statistically and qualitatively, and
the basic patterns remain the same.

Finally, comparing on-bench complaints involving specific
cases with those not involving cases, the patterns do not change.
The type of complaint does not seem to affect the recommendations.
In all kinds of complaints, the judges tend to be less strict
than the lawyers who are less strict than the lay members, al-

though the differernces are only within a narrow range.
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Table 12
RECOMMENDATIONS OF COMMISSTONERS FOR
ON-BENCH (SPECIFIC CASE) COMPLAINTS
Recommendation
Dismiss
Not but dia- Repri- Sag~-
Dismissal sure approve mand Censure pension Removal Total
52 14 12 65 47 18 10 217
(23.9) (6.5) (5.5) (29.9) (21.6) (8.3) (4.6) (100.3)
'?0 21 9 32 43 31 15 201
(24.9) (10.4) (4.5) (15.9) (21.4) (15.4) (7.4) (99.9)
33 19 7 31 23 19 14 146
(22.8) (13.0) (4.8) (21.2) (15.8) (13.0) (9.6) (100.0)
Table 13
RECOMMENDATIONS OF COMMISSIONERS FOR ON-BENCH
(NOT INVOLVING CASES) COMPLAINTS
Recommendation
Dismiss
Not but dis- Repri- Sug~-
Dismissal sure approve mand Censure pension Removal Total
21 12 13 35 36 6 5 128
(16.4) (9.4) (10.2) (27.9 (28.1) 4.7 (3.9) (100.0)
22 » 23 10 20 30 10 4 119
(18.3) (19.3) (8.4) (16.8)  (25.2)  (8.4) (3.4) (100.0) 4
i1 8 7 21 32 2 9 90 ;
(2. (8.9) (7.8) (23.3) (35.6) (2.2) (10.0) (100.0) f
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6. Effect on Composition on Processing Complaints. Another

factor which may affect the processing of complaints is the compo-
sition of the commissions. Small group analysis, used by social
psychology and political science, suggests that the on-going, face-
to-face interaction among members of a small group (a commission)
will affect the views and votes of individual members. The comﬁis-
sions have been grouped into judge-dominated (at least two more
members than the next largest group) and other-dominated categories.
This section deals with the affect of composition on the recom-
mendations of the members for the hypotheéicals (Question 15).
The evidence points to a marginal effect of composition on these
recommendations.

One hypothetical in which the relationship between voting and
compostion was statistically signifcant involved a judge who
failed to instruct the jury properly (15(d).) 1In that case, lay
members in the other-dominated commissions constituted the only group
in which a substantial bloc would have punished the activity--;n

activity which borders on judicial discretion.
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Table 14
EFFECT OF COMMISSION COMPOSITION ON VOTING ON CASE
INVOLVING JUDGE WHO INSTRUCTED JURY IMPROPERLY
(Question 15 (4) )
Member and Dismiss
Composition Complaint Censure or  Removal or N

of Commission or Cannot Say  Reprimand Suspension  (100%)
Judge in

judge-dominated 17 (94.4) 1 (5.6) 0 18
Judge in

other-dominated 25 (96.2) 1 (3.1) 0 26
Lawyer in

judge-dominated 6 (85.7) 1 (14.3) 0 7
Lawyer in

other-dominated 31 (93.9) 2 (6.1) 0 33
Lay in

judge~-dominated 3 (75.0) 1 (25.0) 0 4
Lay in

other~dominated 16 (61.5) 8 (30.8) 2 (7.7) 26
Total 98 (86.0) 14 (12.3) 2 (1.8) N= 114
x2 = 20.33; degrees of freedom, 10;

<.03

The small numbers are only suggestive.

A hypothesis that the judge members on a judge-dominated
commission are laxer on judges than are judge members on another
commission has some support in these cases; however, some of the
data suggest the contrary. In nine of the hypotheticals, the
composition of the commission had no apparent effect on judges'
votes. But in the other five, judges in judge-dominated commis-
sions tended to be more lax in two and stricter in three than

their colleagues in other-dominated commission. (See Tabte 15.)
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The cases in which judges in judge-dominated commissions are less

strict reveal that the difference 1s slight.

—- Table 15

CASES IN WHICH JUDGES IN JUDGE~DOMINATED COMMISSIONS DECIDED
HYPOTHETICALS DIFFERENTLY THAN JUDGES IN OTHER-DOMINATED COMMISSIONS

Dismiss or Censure or Removal or '
Case Member Cannot Say Reprimand Suspension

(a) Less Strict

15 (b) Letters of Judge in

reference for a judge~dominated 5 (29.4) 9  (52.9) 3 (17.6)
convict to reduce

his sentence in Judge in

another court other-dominated & (16.0) 16 (64.0) 5 (20.0)
15 (e) Backdated Judge in

docket entry to Judge-dominated 2 (11.1) 11 (61.1) 5 (27.8)
appear timely

made Judge in

other-dominated 2 (7.7) 13 (50.0) 11 (42.3)
{b) Stricter

15(a) Erratic Judge in
driving, and con- Judge-dominated 5 (27.8) 9 (50.0) 4 (22.2)
cealed unregister-
ed revolver Judge in
other-dominated 9 (37.5) 14 (58.3) 1 ( 4.2)

15 (£) Intoxicated Judge in
at country club Judge-dominated 6 (33.3) 12 (66.7) 0
dance

Judge in

other-dominated 15 (57.7) 11 (42.3) 0

15 (h) Refused to Judge in

discipline bailiff  judge-dominated

arrested in

gambling raid Judge in
other-dominated 20 (80.0) 5 (20.0) 0

D

- (50.0) 9 (50.0) 0
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These findings suggest that judges on judge~dominated commis-
sions dispense lesser sanctions than would other judge members in
cases involving performance of judicial functions. Respondent
judges often envoke the defense of judicial independence to which
judges, especially in a judge-dominated commission may be more re-
ceptive than judges on a lay- or lawyer- dominated commission. On
the other hand, judges in judge—dbminated commissions may issue
stronger sanctions against judges who act in a manner that is
illegal or immoral, especially if the act occurred off the bench.

Such actions may be seen to threaten the dignity and position of
the entire judiciary.

The conclusion to this section must be that the data are sketchy.
Dominance by the largest group may be present, but is marginal. Judges,
lawyers, and lay members form blue-ribbon panels. The lawyers
have been members of their bars for years. The lay members
generally are well-established in their professions. These back-
grounds develop independent thinking. The cordial give and take
on the commission results only in compromise, mot in renunciation,
of strongly-held viewpoints. Apparently, members do consider the

positions of others, but decide independently whether the inves-

 tigation and hearing have disclosed '"willful misconduct in office"

or a breach of other statutorally-mandated standards. In the last
analysis, the exact membership breakdown of judges, lawyers, and
lay persons may affect the outcomes, but only marginally.

C. Limitations

a., Checks and Balances. Aside from internal forces such as

WIS . R g £ s e e T
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the organization of the commission and perceptions of individual
commission members, the commissions confront external forces which
affect thelr processing of complaints. The confrontation creates
a system of checks and balances which oversees much of the commis-—
sion's work and helps to protect the system from both disuse and
misuse of its powers. Besides the vigilant oversight of the media
and the judiciary, the commission is the concern of other organ-

izations, including the bar, the legislature and the executive.

The Executive. Although the commission is not one of the

most important issues for the governor, the executive is important
to the commission. In many states, governors initiate legislation
concerning the commission, inc;uding funding. Governors' support
or opposition to funding the commission or to amending its pro-
cedure can be crucial to the smooth operation of a commission.

The most direct impact of the governor is his function of
appointing members to the commission, usually the lay members.
In a handful of states, the senate must consent to these appoint-
ments. In six other states-—-Connecticut, Hawaii, Illinois, Iowa,
Maryland and Minnesota--the governor appo;nts over half of the
commissioners.79 Of course, since the commission operates in
secrecy and the commissioners cannot be fired, the influence of
the governor is indirect.

The Legislature. The most obvious link between the commis-

sion and the legislature is funding. A hostile legislature could
render a commission inoperative. In Massachusetts, for example,
until the legislature established the commission in 1978, the

court-created Committee on Judicial Responsibility was funded by
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the Supreme Judicial Court. When the LEAA grant expired in the
summer of 1979, the North Carolina commission likewise becéﬁe
dependent on the legislature for funding. There is, however, no
evidence this leverage is used to influence decisions.80

The Bar. The bar, like the other appointing agencies, does
not have the power to fire members. The constitutional amendments

establishing the commissions do not provide for removal of the mem~

bers, except when they no longer qualify for their position--i.e.,

a lawyer member is elected judge. Lawyers serve, except for
Hawaii, on all commissions,.and are appointed in most states by
the bar associations. But without power to fire their appointees,
these agencies cannot apply direct pressure. The commissioners
take their indepgndence and obligations seriously, especially the
rules of confidentiality.

An interesting example of the potential intrusion of professional
sentiments on the independence of commissioneré has been noted in
a recent North Carolina situation. The North Carolina commissioners
have zealously guarded their autonomy. A lawyer member, Emerson
Sanders, also served on the Executive Bar Council. 1In 1973, the
Council asked him to report on commission activities. Bound
by the constitutional requirement of confidentiality, he gave the
Council the commission's P.0. Box and told them to contact it
directly. He confessed that several times he would have liked to
inform the Council of a certain action which, had the Council
known about it, would have influenced the decision. Sometimes he

fought proposals before the Council but could not tell the Council
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his reason. Enough members usually "caught the hint" and joined
him, defeating the prOpositions.81

The bar community affects the commissions more directly as
complainants. Individual lawyers as well as the bar itself may
bring complaints against judges. According to executive secretaries
in several states, these are generally less frivolous than average and

are more likely to obtain some form of-sanction. Nationwide, lawyers

brought 10.4% of the complaints in 1978, compared to 3.8% for judges and

other court-room personnel,.

ii. Judicial Independence. Judges cherish the independence

and discretion of the judiciary, and are vigilant and susplcious
of any organization that might infringe on those principles.
Indvitably, there is a grey area between discretionary use and

abuse of power. By either statute or interpretation, the commission

only reviews abuses--misconduct or disability--but judges are
anxious that the commissions concentrate only on cases of abuse and

do not exceed its authority. A Massachusetts trial judge said:
At present in most states, there are Administrative Judges
whose offices effectively handle matters of administration
and decision-making dysfunctions of the system. A conduct
commission should focus on willful misconduct, persistent
failure to perform dutiles, habitual intemperance and
behavior off the bench which brings the office into
disrepute.

Another Massachusetts trial judge put the problem this way:

The problems with any commission sitting in judgment on
judges are extremely vexing.

A thorough understanding and appreciation of the function
and worlk of judges is essential. Judges deal in making
decisions involving the freedom of individuals, the
property and family rights of people and every situation
is loaded with emotional and personal feeling. Judges
will always be the villain,
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That is why it is so very important that the crank com-
plaints and the chronic litigant cannot be able to use
a commission to further harrass and immobolize the
judicial pr0cess.84

Cases That May Affect Judicial Independence. The diseciplinary

equation juxtaposes judicial abuse and judicial independence. How
much of a risk to the independence of a judge is permissible in

the process? Several cases processed by various state judicial

disciplinary commissions illustrate this risk to the independence
of a judge.

In 1974, the Illinois Courts Commission censured Judge Kaye
for not cooperating with the chief judge's administrative orders.85
The Indiana Commission suspended Judge Terry for publicly harrassing

8
prosecutors and for his deteriorating relations with bench and bar. 6

In Fisher v. Thopzson, the Delaware Court on ths Judiciary suspended

a justice of the peace. The '"failure of the justice of the peace

to comply with orders . . . was (a) willful violation of a
directive given by and under the authority of the Chief Justice as

87
administrative head and is thus a biasis for removal." The Florida

court reprimanded Judge Kelly in 1970. His rules as presiding

officer created chaos in the circuit and the judges voted him out

of that office. He then publicly cirticized the judiciary and was

reprimanded.88

All of these tases evince judicial misconduct which appear to
outweigh the suggestion that the courts were using the disci-

plinary system to control a maverick or independent judge. But
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a more in-depth study might be undertaken to find whether commissions r 5
have been used periodically against politically unpopular judges, B ' i g
- The Views of the Judges

One of the hypothetical complaints was designed to raise a ) .
In the questionnaire, judges in three states were asked about

question of judicial independence. The complaint concerned a . ) _
7 their views on the effectiveness of the commissions. The first two

judge who failed to instruct the jury properly in a case; thus it A )
parts of the administrative and decision-making functions posed in

involved an area within the discretion of the judge. A proper re-~ | . . , .
this question deal with the judge's discretion in areas which are

- sponse, which preserved independence, would be dismissal (or
and should be beyond the commission's jurisdiction. The judges are

dismissal with disapproval or not sure). TFor a commission._to take
asked how the commission has affected their behavior, 1 being

any action other than dismissal would constitute infringement of | ) .
very negative effect," 2 "negativg effect," 3 "no effect," 4 "positive

judicial independence. Dismissal was, indeed, the response of 98 5 S .
s g effect,"” and 5 "very positive effect." Responses of 3, '"no effect,"

of 114 (86%) of the commissioners. Lay members seem a little less

ﬁ: should represent an affirmation that the commission has not jinter-

willing to dismiss such a case possibly because of a lesser com- ) ' )
fered with the judge's discretion. The third part of the question

mitment to judicial independence. If the commission would inter- ] '
deals with judicial conduct, an area within the commission's

e |
[

vene in cases such as this, the judge would be making his

i T jurisdiction. Here, responses of 4 or 5, "positive" or ''very positive
ruling not on the law but on what was popular or at least not ‘ S '
: o effect," represent confirmation that the commissions fulfill their
controversial. ! o '
' | o %é role of overseeing the conduct of the judiciary. Most judges
This discussion suggests that judicial independence is a con- g &
. responded that the commission had not affected their exercise of

i
T

cern of judges and commissioners alike, and this limitation does . '
discretion (parts 1 and 2). Almost one half of the judges found

¥
L

affect the preocessing of complaints. 1 it o
f; : ﬂf that the commission had had a positive effect on the conduct of
{ 1
A Ll
| - the judiciary (part 3).
Table 16 i i
YL . £ ] . R
RECOMMENDATIONS OF COMMISSTONS CONCERNING A JUDGE | : fﬁ The familiarity of judges with the commission does not seem
WHO FAILED TO INSTRUCT JURY PROPERLY | :
; ; to affect their views of the commission's effectiveness. The null
Recommendation [ § f '}If .
. X hypothesis that familiarity does not affect the responses cannot be
Dismiss - i
Not but dis- Repri- Sus- S . . . ) .
Members Dismissal suras  approve mand Censure  peAision Removal Total ; If rejected. In fact, given expected frequencies, the alignment in
Judge 19 1 2 2 0 0 0 44 T : every table of familiarity to response could have occurred
(88.6) (2.7 (4.5) (4.5) : - i v 7 P r by
Lawvets 37 1 9 2 1 0 G 41 vé ,§ } chance at least one out of three times. To reiterate, except fo-
(90.2) (2.4) (4.9)  (2.4) oW
Lay 10 6 2 7 2 1 1 29 | r
member (34.5) 20.7) (6.9) (24.1) (6.9) (3.4) (3.4) i
Total 8% 8 4 1 3 1 1 114 3 , g
(75.4) (7.0) (3.5) (9.6) (2.7 (.9) (.9) (100%) .i ‘ : I
.
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: i : - | IR arolina judge expressed the position of advocates of judicial
the block of New York judges (possibly judges who have been in L3 ., A North Car judg P ) |
|
: i i Y ommissions: ;
vestigated), the states of judges and familiarity with the com- conduct ¢ |
. - ' I believe the impeachment mechanism in our present system
issi ; ws of their effect on individual o P - v ;
mission do mot affect views . i Iz is totally unworkable. A standards commission is t o
i line of judges i
i i o only possible alternative for discipline judges.
independence. This eighty-five to ninety-five approval or | | y P 3
i @
i | . " E
3 ! S g r North Carolina judge responded: It is my opinion
neutral rating is remarkable. It appears, thus, that judges may -y i i Anothe Judg P y
| . .
) s L ! that the Judicial Standards Commission in North Carolina has been :
be accepting the reality of the commission. : ] : |
. " Y . " o
7| Ll useful, fair, and good for the people of the State. And a New ;
- RS i po .
L. ! i i
g5 : York judge summed up: '"There is a need for a watchdog of some
G i I e . )
(2] - ! ! i 1
o . | 4 1 91 :
Ui = W ! i f 3 f " i
2 Sy orm. ;
e e 1 N .
&8 EQ - | g
- 9 A o) © -3 ) ~ o © ¥ i 3 ;
5?,’ $:§ K K g “ « E = it . ! i ¢. Fair Process as a Limitation ;
Q o 0 = g } ; ' i
S %go = B = = B * = = L. f Confidentiality. Many judges are uneasy about the commission i
> u :
: % T judici ' leged leaks from th
4 i b 11 system. The judicial concern centered about alleged leaks from the
& L
E -5 wy [Ta) ~T ~r o o~ ~r 3] - E . .
g §§ 2 2 & & & & & & commission and about media coverage of misconduct cases. A trial
S i . i 14
= [ .
% o ; {’ judge echoed this sentiment:
Lo » - i
[&] bl ‘
o] o ~ —~ ~ ~ ~ —~ N
& f‘”‘;’ "Z "‘2 i e ~ 3 "2‘ <3 ~S - e I fear that such commissions may unfairly deal with the ;
. T - < ~ = 4 ] RN judiciary in that press 'leaks' and comments cannot be
: w = A fairly or accurately explained away even whefn such 9 |
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TFear about the influence of the press on the reputation of
the judge seems to find further expression in the opposition of
a substantial segment of judges to open hearings. Likewise, a
substantial segment of the commissioners oppose open hearings.

Table 18
VIEWS OF JUDGES AND COMMISSIONERS
ON OPEN COMMISSION HEARINGS
Strongly Strongly

Member Disagree Disagree Agree Agree Total
Judges 70 (33.2) 44 (20.9) 63 (29.9) 34 (16.1) 211

33 (23.9) 31 (22.5) 44 (31.9) 138

Commissioners 30 (21.7)

The statutes and constitutional amendments establishing com-
missions provide whether and to what extent a proceeding will be
open or confidential. One purpose of confidentiality is to pro-
tect the innocent judge from unjustified publicity. A second,
equally important purpo;e,is to allow a complainant to come for-
ward Qithout fear of reprisal by the judge. On the other hand,
some judges would prefer to defend themselves in public. Thus,
the dissensus on open hearings and the degree of confidentiality
is not surprising. Equally unsurprising is the strong support
for open hearings by commission members who may feel that con-
Fidentiality limits their ability to have a greater impact om
judicial conduct.

Mixed Membership. The inclusion of lay members produces
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more representative commissions and introduces one more aspect of
judicial accountability to the public. Concomitantly, it intro-
duces another potential danger to judicial independence. Mixed
memebership is an attempt to effect a balance among the groups
interested in proper administration of justice-—the bench, the
bar, and the public. Many judges initially feared that
commissions might become star chambers, denying due process, and
allowing public clamor to invade the judicial sanctum. Public
members were part of this invasion. A trail judge from North
Carolina echoed this view:

North Carolina's censure and removal procedures are com-

pletely void of due process. I endorse the concept of

‘judicial discipline, but I don't want to face a kangaroo

court., If my time comes, I'll want a jury to decide whether

I am to be deprived of my dignity or my livelihood.95

Another judge expressed the lingering dislike of nonlegal
persons on the commissions: "It is my strong belief that members
of the Judicial Conduct Commission should be judges and lawyers.
Lay members can't really appreciate or understand our problems.”96
Nevertheless, the commission experience with lay members seems to
have weakened the intensity of this opposition.

In three states studied, sixty-five percént of the responding
judges agreed with the statement that for the adjudicating stage,
the commission should have lay members. (Table 19). In Table 22,
it appears that slightly more judges are in favor of lay members
at the investigatory stage than at the adjudicatory stage. Ona
explanation may be that those judges realize the need for some lay

participation, but believe that adjudication should be handled by

the profesgssionals, the peers.




gy g e AR T T S

e e R

ikl oo g . H

S Y T

: N

e



i R L T LRI O RS T TR B b o e T s . - .
. o - et e e A R AT S et e

]

i o
86 ‘ 87
& ] : (B) Judges on the Commission, adjudicatory stage
Table 19 ‘
T g Strongly . Strongly N
JUDICIAL VIEWS OF LAY MEMBERS PARTICIPATING A : Disagree  Disagree Agree Agree (100%)
ON COMMISSION, ADJUDICATCRY STAGE 3 j
o | Non-comnmission yA Z % %
: i | judges 1 (0.5) 1 (0.5) 71 (32.8) 143 (66.2) 216
Strongly Strongly T ' ) )
Disagree Disagree Agree Agree ~ R Commission 0 (0.0) 1 (2.2) 5 (10.8) 40 (87.0) 46
) . | judges
Judges 37 39 73 65 Sl
- e Total 1 2 76 183 262
Percentage 17.3 18.2 34,1 30.4 ; 1o iﬁ
g n
N = 214 -
. TR On the other hand, commission judges are somewhat more amenable
~ 1l
..‘ ‘ )
As shown in Table 20, both commission and non-commission T | to having lawyers and lay people on the commission at both stages,
judges agree that judges should participate at the two stages of } 4 %E as the following tables demonstrate,; than were non-commission
the proceedings. But commission judges more strongly agreed with . 1 _E ] judges.
{[g Table 21
having judges on commissions, especially at the adjudicatory stage, L ‘
‘ 7 VIEWS ON WHETHER LAWYERS SHOULD SERVE ON COMMISSTIONS
than non-commission judges were. The adjudicatory stage is the T S
L ol (A) Lawyers on the Commission, investigatory stage
formal hearing which resembles a trial, the natural setting for
. o Strongly Strongly N
/‘ [ﬁ 1 . W Iy - o
! the judge member. One would expect some judicial oppostion, | ' St Disagree Disagree Agree Agree (100%)
on the other hand, to non-judge, especially lay members, at this .. i f . gon—commission
’ | S judges 5 (2.4) 24 (11.3) 87 (40.8) 97 (45.5) 213
L
gtage. i I
} Commission
Table 20 s judges 1(2.2) 1 (2.2) 7 (15.6) 36 (80.0) 45
JUDICIAL VIEWS ON WHETHER JUDGES SHOULD SERVE ON COMMISSIONS ; .f Total
| 3 pF commissioners 1 ¢0.7) 3 (2.2) 32 (23.5) 100 (73.5) 136
(A) Judges on the Commission, investigatory stage 1 P ;j
‘ . (B) Lawyers on the Commission, adjudicatory stage
Strongly Strongly N =i (’ - w7 J b &
Disagree Disagfee Agr?e Agre; (100%) L i % gﬁ Strongly Strongly N
% % % s o g Disagree Disagree Agree Agree (100%2)
Non-commission 5 (2.4) 8 ( 3.7) 74 (34.7) 126 (59.2) 213 i A
judges L ! f Non-commission
| : ¢l 4 2 6
judges 6 (2.8) 20 (9.4) 86 (40.3) 101 (47.4) 213
" Commission 3 (6.8) 7 (15.9) 4 (9.1) 30 (68.2) 44 :
judges E o éE Commission
I : i .
Total g 15 - 156 257 - | Judges 2 (4.3)  3(6.5) 4 (8.7) 37 (80.4) 46
Iﬁ \ ?« Total
i SRl commissioners 2 (1.5) 3 (2.2) 27 (19.7) 105 (76.6) 137
,1 {E
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Table 22

VIEWS ON WHETHER LAY MEMBERS SHOULD SERVE ON COMMISSIONS

(A) Lay persons on the Commission, investigatory stages

Strongly Strongly N
Disagree Disagree Agree Agree (100%)
Non-commission % % % % '
judges 29 (13.5) 40 (18.6) 80 (37.2) 66 (30.7) 215
Commission
judges 1 (2.3) 5 (11.4) 11 (25.0) 27 (61.4) 44
Total
Commissioners 3 (2.2) 12 (9.0) 35 (26.1) 84 (62.7) 134

(B) Lay persons on the Commission, adjudicatory stage

Strongly Strongly N
Disagree Disagree Agree Agree (100%)
Non-commission
judges 37 (17.3) 40 (18.6) 73 (34.0) 65 (30.2) 215
Commission
judges 3 (6.7) 3 (6.7) 6 (13.3) 33 (73.3) 45
Total
Commissioners 3 (2.2) 6 (4.4) 29 (21.5) 97 (71.9) 135

The divergence is greatest between the views of the two sets
of judges regarding lay members on the commission. Only 1 in 8
(6 of 45) commission judges opposed such membership, while 1 non-
commission judge in 3 (77 of 215) disagreed with lay membership
on the commission. Interaction with lawyers and lay members
appears to affect these views of judge members. Interviews with

several commission judges reinforce this impression.
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In conclusion, it seems that the judges and commissioners
are growing more comfortable with these parameters or limitatioms
on the commission process such as confidentiality, statutory
procedures, and mixed membership. These limitations seem also to
accomplish their purposes of making the system more responsive
to the needs of the judiciar§ and the public. These limitations
along with the other factors discussed, such as soclalization
and small group effect, establish a system of checks and balances

which assure a fair hearing for all concerned.
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Chapter 4: Outcome Stage

against popular whim or judicial vendetta, while providing -

S

In the end, a system can only be assesed by its work product.
judicial accountability that impeachment cannot.

State courts have developed "a whole new body of law" dealing with

E;::J::;.tl
3

commissions' cases. "This was expected," although as R. Stanley | 1. AGGREGATE DISPOSITION OF COMPLAINTS

Table 23. Disposition of Complaints

{«:-:.::::, .
| S
"

Lowe observed, it was unlikely that this stream of law would ever

Category Nationwide® New York

grow large, because of the "satisfactory level of integrity and fit-

sy
L]
’¢,i

9 Dismissal~-lack of

| jurisdiction or

Frivolous 79.0% 65.6%
(before investigation)

ness of a great majority"'of the judiciary.l Nonetheless, the

courts have decided almost two hundred cases since 1964.2

Py
]

Concomitant with the increase in commissioné, from 2 in 1965 to - i
‘ Dismissal--after

investigation 6.9% 23.9%

gsmy

48 in 1978, the courts have decided most of these cases in the

peemaT,
el Y

Private adjustment,

late 1970's. Fewer than 20 reported cases of misconduct a year n
gi ’ }R resignation or 14.1% 10.5%
reflects well on the thousands of judges, magistrates, and justices ! e sanction
' 100.07% 100.0%

of the peace.3 Still by looking at who complaints about what, the a excluding New York

S——
) i 4
By

parameters of the work of the commission become apparent. The

In 1977, the commissions disposed of over 99% of the com~

s

ity
ek

commission handles complaints from litigants, interested citizens, i .
. - plaints without formal hearings or recommendations to the high

lawyers, and judges. Receiving complaints from all sources, the
court. Excluding New York state commissions received 2500 com-

E==

commission generally takes on the role of an ombudsman.

plaints, dismissing 797% before and 6.9% more after investigation.
Meanwhile, with the cases that go to courts, the decisions

==

Almost two percent of the complaints or more than forty terminated

offer both procedural and substantive guidance to and protection for ,
in resignation. The commission settled another 10.7%, over 400

=
B

the judge. The commissions and courts provide judges more due
| complaints, by private adjustments or a promise from a judge to

process than state and federal constitutions require for such a i
cease his/her offensive practice. Similarly, the New York Com-

e |
=

noncriminal setting. Due process is an Important check against
mission dismissed 85 to 90% of the complaints, and concluded most

abuse of the system. With mixed membership on the commission and

=
b

of the remainder confidentially. Less than one percent resulted

the right of appeal to the supreme court, these procedural safe-
in a recommendation to the court or in an order to discipline a

guards comprise a system of checks and balances to protect the judge
Judge.
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2. Grounds for Sanctions

The ABA-approved Standards for Judicial Discipline and Dis-
ability recommended grounds for discipline, compiled from those
employed in the states. These grounds were (1) felony conviction,
(2) willful misconduct in office, (3) willful misconduct unre-
lated to judicial office but bringing the office into disrepute,

(4) conduct prejudicial to the administration of justice or
unbecoming a judicial officer--in or out of office, and (5) any
conduct which violates the codes of conduct:.6

Because of the now established and tested body of case law,
the various feééral proposals for alternatives to impeachment have
codified all or part of these grounds in their bills. Now, by
studyingnthe case law defining theée grounds, the judge can know
what is required. For example, the North Carolina supreme court
interpreted Eiilel misconduct in office to denote "in his official
capacity done intentionally, knowingly and generally, in bad faith.
It is more than a wmere error of judgment or an act of negligence . .
In a second case, the court ruled that "willful misconduct in office
is neither unconstitutionally vague or overly broad."” Mimicking
New York '"for cause" cases, they ruled that "consideration should
be given to the traditions, heritage, and genefally recognized
practices of the courts and the legal professions, the common and
statutory law, codes of judicial conduct, and traditional notions
of judicial ethics."8

Some state courts have concluded that an element of bad faith

is necessary for "misconduct." In New York, Judge Perry did not
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like his coffee. He ordered the coffee vendor brought before

him, handcuffed, and-~-on the record--Perry "excoriated" him.

Perry's record was otherwise unblemished. The court removed him not
for this action but because he showed bad faith, and giving false
testimony under oath about this incident.9 The California court

ruled in Geiler v. Commission that "'willful misconduct in office’

connotes something graver than . . .' conduct prejudicial to the

administration of justive' and should be reserved for 'bad faith'
in one's capacity as a judge."lo ""Bad faith," "willfulness" or
"persistent' .conduct are necessary to discipline for misconduct in

office. Most states provide for lesser acts which do not meet

these criteria.

J. The Reported Cases

Since, 1964, the case reporters have recorded 186 judicial
disciplinary cases. This does not include an ;ndetermined
number of cases from states such as Illinois, Delawa;e, and New
Mexico, which do not report or publish all of their cases in the
reporters. These gaps in the data have been filled where possible.
Also unrecorded are hundreds of judicial resignations occurring
before the case reaches the courts. Although sixteen were re-
ported in which the jﬁdge was absolved or the case mooted by
resignation, Table 25 understates the rate of dismissals because

some state courts only publish the sanctions, maintaining con-

fidentiality for dismissals.
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Table 24
Reported Cases by Kinds of Misconduct
‘Number
Nature of Activity of Cases
Lack of decorum/rudeness 25
In court conduct
20
117 cases Abuse of power/corruption
56.6% ]
Failure to perform or improper )
actions 35
Exparte hearing 16
Ticket~fixing 21
Conflicts of Direct conflict of interest 12
interest or
appearance thereof Practicing law 10
- 36 cases
17.3% Political activities 14
Incapacity Alcohol 3
6 cases, 2.9%
Senility/age . 3
Nonjudicial Criminal cases 22
activities
34 cases, 16.5% Private activity 12
Miscellaneous Miscellaneous 14

14 cases, 6.8%

Table 24 depicts a compilation of cases from the Decennial

Digest report of cases, Resource Materials, and other fragmentary

sources. Of course, many of these cases involve multiple in-

fractions, so some cases are counted in more than one category.

These divisions are necessarily arbitrary and, especially for
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"in court conduct," overlapping. The chart is thus only a guide

‘to trends in the kinds of cases the courts deal with.

The complaints that reach the court involve either a major
breach of conduct or a series of such jinfractions. Much earlier
in the process, the commission will have dismissed or handled the

minor indiscretions. The courts are reserved for cases, such as

. Matter of Duncan, where the judge has broken into the home of a

neighbor and threatened the neighbor's children,12 or Cannon v.

Commission on Judicial Qualifications, where the comnission has
charged the judge with more than thirty counts, including abusing
the contempt power, abusing attorneys and police, interfering with
attorney-client relations, setting bail arbitrarily, sending a
minister into prison to proselytize, and making sexual innuendoes
to a defense witness.l3

Eighty percent of these case involved either the judge's on-
bench duties or the effect of off-bench activities on these duties.
Most of these infractions would have been committed either by
Offensive on-bench conduct has

state or by federal judges.14

i 1 .
included: rudeness, > racist or sexist language,l6 corruption

abuse of power,18 19 k

and favoritism,l7 failure to perform duties,

and misdeeds, such as altering court records.zo Cases involving
off-bench activities have dealt with criminal conduct,21 as well

as business22 and social dealings.23 Violating Canon 2 of the
Code of Judicial Conduct which requires the avoidance of both

impropriety or the appearance of impropriety, this conduct has
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Table 25

Distribution of Cases by Sanctions in the States

State Removal Suspension®* Censure Reprimand

Dismisgal*#*

N.Y. 1 1

Ind.

Penn.

Calif.

N.C.

Alaska

La.

Mich.

Ore.

Kan.

Wisc.

Fla.

N.M.

Md.

Ohio

Okla,

Tex.

Dela.

T11. (71-76)%%k*%k

Ala.

Ga.

SlD.

N.J.

Vt.

Wvo.

Mo.

Minn.

Ky.

D.C.

Mass.

QOINOIOI=IN]OIO NI OINWLIIOINI RN N IO Ol | Ol | W] ]
ol—lolalln]ol-in]ollo] ] ool ol k] o] olol s lim|o| o] ofwl ] e
| ololm-lo| e l-lololwlolx|o]olvlol~l ol slolk|klo|a|ofolol e
olxlololololololrlololo|s~lo]olololololw|-|o|ml-|ol~{o|o|~lo]o
C)C)C)h‘C)P‘C)C)C)C)C)P‘F‘C)C)P‘C)C)C)h;C)C)C)b:C)h‘C)F‘C)h‘h’

N.D.

~
w

“ Total 32 55 18 16

% 26.2 19.5 33.5 11.0 9.8

N = 164

* .

Suspension might be employed by a court which does not have
removal powers. In other states it is a sanction in addition to
removal.

K
Agaln, this table understates dismissals.
Je ke
This includes fines, which have the economic effect of a
suspension without increasing the worklcad of other judges.
Fek Kk
The Illinoils data are from a correspondence. Other
sources are the Decennial Digest and 1976 Resource Materials.
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VL 2
often involved conflicts of interest or the appearance thereof.
These are offenses which may be committed by any judge, state or

federal.

4, Nature of Sanctions

As has been demonstrated, the commissions dismiss or handle

internally 99% of all cases. Table 25 subdivides the remainder of

e

the reported cases by state and severity of the sanction. The
numbers in the states are too small to permit detalled analysis.
This table, again, understates the dismissal rates and overstates
the sanction rates because some courts do not report dismissals
in order to protect the judge. Nevertheless, the courts dismissed
only 10% with a reported decision. Ninety percent of the reported
cases resulted in at least a reprimand. Even the weak sanction of
a reprimand, commonly given by commissions, is rare from the
bench (18 cases). The Illinois Courts Commission employed this
sanction féur times. Since tﬁe Illinois Judicial Inquiry Board
only finds sufficlent cause for the Courts Commission to convene
and can make no private adjustments, that system requires less
serious cases to be settled by‘the second tier, Courts Commission.25
Since 1947, New York, the most active commilssion state,
(Commission, Court on the Judiclary, and the four Appellate Di-
vision Courts), has removed eleven judges out of scores of reported
inecidents (or complaints). New York has a special situation with
3500 full- and part-time judges; California has 1100; and most ]
Only three other states have removed

states have many fewer.

more than two judges. Michigan has removed three judges in
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twelve reported cases; California has removed three judges in Table 26

T

S
o

T

. : 8, Illinois removed three judges: v *
ten cases; between 1971 and 1978, Illinois ] Cases Reported in Decennial Digest, Judge key #11

£

in eighteen cases.26 Overall, the removal rate for the 164 cases |

. T Number of Number of
has been 26.2% (43 removals). Since less than one complaint in ﬁ - H’ Year Reported Cases Year Reported Cases
y
oﬁe hundred last year reached the courts, it can be estimated that z¥ F QE iggg é ig;g lg
; SENtl!
the ratio of initial complaints to removal is about four hundred - i %ggg g ig;g %g
3 : ﬁ“ 1968 6 L 1976 19
to one. \ . 1969 9 o 1977 31
Table 25 has been pieced together from many sources, and can } ] TK . ig;g , lg 1978 30
only be reliably used as an indicator of the handling of cases by A | JJ TOTAL 185
i *
f N This chart includes all cited cases including countersuits
state courts. ' | gg by judges and so forth.
‘ !
Trends %

Table 26 depicts the yearly count of disciplinary cases that @ >+ Appellate Judicial Support for the Commissions

have been handled by the state coﬁrts. Using only the cases in Interviews in the three case study states suggest that most

the Decennial Digests, this table shows a dramatic increase in complainants bring their complaints against trial judges. Naturally,
, .

£

[rosem=—d ’ i
[

the past fifteen years. The 300 percent increase since 1964 i § gl these judges tend to resent the process more than upper-level
&

ey
8 el
s oemand

apparently reflects more than 2500 percent rise in the juris- ‘judges, Accordingly, appellate judges have been more supportive

oA b P i

dictions with disciplinary systems from two (New York and Cali- ,‘ of the commission system.

e s
L

The commission's links to the judiciary, especially to the

fornia) to fifty-one (forty-eight states, the District of

\Q‘ v
i 3 { .. ¢ s .
Columbia, Guam and Puerto Rico) than it reflects any increase in gﬁ ‘ % upper levels, are numerous. In most states, the commission is an
’ i
. 27 _ P independent agency within the judicial branch. TIts budget must
judicial misconduct or systemic notice of it. g? i ’3 P ST J &
f é " ge through the supreme court's administrative office. Its rules
!
g? Tg are subject to supreme court approval. The chief justice or
|

| entire high court appoints the Judge members in most states and

c:;.:ma
Km%

all members in a few states. 1In the absence of legislative action,

some supreme courts, such as Massachusetts and South Carolina,

o=y
Langraed
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established the commission to investigate and to make
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recommendations. In these two states, the chief justices have
been instrumental in creating and supporting the organization in
the face of judicial skepticism and fear.28 Despite controversies,
the Massachusetts commission has received 1little direct pressure
because the Supreme Judicial Court has '"championed" the commis-"
sion.29 Because the supreme court makes the determination on
judicial discipline and most commissions only recommend action, the
court defends its own determinations when it supports the commis-~
sion. Observers often overlook this obvicus fact of commission
life.

There is some indication that the composition of the commis-
sion and the supreme court's acceptance of the commission's
recommendations may be related. Using the Decennial Digests, the
commission cases from 1964-~the first commission case--through
late 1978 that the courts had decided, were coded. If at least
two more judges were on the commission than the next largest group
of members, the commission was coded as judge-~dominated. The rest
of the commissions were coded as other~dominated. Cases were also
coded by whether the court accepted or modified the recommendations.*
The null hypothesis is that the composition of the commission is
unrelated to the supreme court's éecisions. The null hypothesis
(See Table

can be rejected at the ( .02) level of significance.

27.)

*In only three cases did the court increase the severity of
the punishment, so most ''modifications" were a lessening of the
sanction. States such as Illinols were excluded because the
cominissions do not make recommendations.
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Table 27
EFFECT OF COMMISSION COMPOSITION ON DISPOSITIONS
OF CASES BY THE STATE SUPREME COURTS
Recommendation Recommendation

Kind of affirmed by modified by
Commission high courts high courts Totals
Judge~dominated 33 (84.6%) 6 (15.47%) 39
Other—dominated 33 (61.1%) 21 (3§1?%) 54
Totals 66 (71.0%) 27 (29.0%) 93

X2 = 6.07, 1 degree of freedom, level of significance <:.02

The nature or cause of the relationship between composition and
decision is not clear. The most obvious but least likely possi-
bility is that judges on the court could be deferring to their
colleagues on the commission. More likely, the judge-dominated
commission, because of its composition, would share or be more
attuned to the views of the high court than would a commission
dominated by lawyers and lay members. For a more speculative
explanation, the handling of complaints by a judge- or other-
dominated commission may have different screening processes,
affecting the type of cases that a commission sends to the
court.

The data are ;ﬁggestive of some significant relationship and
may be important for any future changes in the composition of
commissions. The evidence here suggests that composition may
éffect the relationship between the commission and the judiciary :

and the outcome of the complaint against the individual judge.
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6. Impact gk P |
The outcome of complaints and cases influences both the . On the other hand, the responses of judges in the three states

varied dramatically. North Carolina judges, with a California-

e
-y

commission and its external environment. This section focuses

on only one aspect of that impact--on the attitudes of judges and style commission, recommended theirs as a model almost as highly

of commissioners towards their state's commission as a model for as did the commissioners. The respondents from Massachusetts and

a federal system. Such attitudes may also be labeled as part of New York, however, were much more divided on this issue.

| surionsy
e 1

the feedback which returns to the system as supports.

a. Can State Commissions serve as models for the é & Table 29 ——
Federal System? ] ———————t- '
R RESPONSE BY STATE WHETHER THE JUDGE'S STATE COMMISSION
The survey responses indicate that the members and staff of C SHOULD BE A MODEL FOR A FEDERAL SYSTEM
state judicial disciplinary commissions are pleased with their y . State Yes No Total
svstems. At least three-fourths of those responding from each g s Mass. 25 (48.1) 27 (51.9) 59
group--bench, bar, lay members and executive secretaries—-would ﬁ ‘ N.Y. 28 (42.4) 38 (57.6) 66
make such a recommendation. This suggests wide satisfaction with N.C. 49 (72.1) 19 (27.9) 68
. : ; gl
ir oo issi . Moreover, one may assume that some of those 3 5
their commissions i roeal 102 (0.8 e o o)
not recommending their own state system as a model may nonetheless E - f
1 ]
2 : d e modification of the system. Several
have mecomended sone ne - One possible reason for the division in New York may revolve
indeed offered such addendums. - g 1
Fespondents fneeet | - about the 1977-8 ticket~fixing scandal in which four hundred town
Table 28 i T and village justices were investigated. Based on comments in the
{E i
MEMBERS' RECOMMENDATIONS OF STATE COMMISSION questionnaire, it can be asserted that some of the negative
AS A FEDERAL MODEL (QUESTION 18) .
N i j voices are from these town and village justices or their sympa-
Yes No {100%) <
=, — 9 fom thizers. All three states have had controversial cases, but the
() . " v fi
77.3 10 (22.7) 44 ﬂ: { |
Tudess * ) e b g cases have been more numerous in the two urbanized states. Like~
] 80.0 8 (20.0) 40
s 2 ) yo gﬁ wise, political conflict surrounding the commission, that is,
86.7 4 (13.3) 30 - .
kay membere 2 ¢ ) media and interest group pressure, has been more intense and
iy .0 5 (25.0) 20 a Lo .
E“ecutziies 1730 ( %ii} o % continuous in the urbanized regions.
gecre ?
. 27 (20.1) 134 ; o )
107 (799 ( R_{ 3} This impression is based on Interviews In the three states.
i
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A small majority (55%) of the respondent judges recommend their
commission as a model for the federal system. In the previous
section, the Judges have responded that the commission is an
effective agency in handling misconduct and does not infringe upon
legitimate judicial functions. These responses, tcgether, suggest
a degree of support among judges for some complaint-processing
propedure.

This study suggests a future project., The data here are the
views of judges about the commission system. How do the com-
plainants perceive the system? The legislators? The bar? The
public? There are legal (confidentiality) and scientific (sampling)
problems with such a study. Yet, if they could be overcome, a
more complete picture of the perceived usefulness and dangers of

these systems could be obtained,

b. Issues to be considered

A follow-up question attempted to probe the views of the
regspondents about the establishment of such a federal commission.
The commissioners and the judges were asked to rank in order of
importance five separate issues which may arise in establishing a
federal commission: (a) whether the '"good behavior" clause is an
impeachment standard or grounds for separate removal mechanism;
(b) whether a commission would infringe upon the independence of
the judiciary; (c) whether a commission would infringe upon the
the independence of the individual judge; (d) whether a commission
should contain lawyers and lay members in addition to judges; (e)

whether the powers the commission should have be censure only or
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censure in addition to removal. The question asked them to rank the
"{issues', "1" being least important, and "5" being most important.
Clearly, independence of the judiclary was the number one concern

for most responding judges.

Table 30

RESPONSES OF JUDGES TO THE IMPORTANCE OF ISSUES ARISING
WITH THE ESTABLISHMENT OF A FEDERAL COMMISSION
(Question 14)

Least Most
Important Important
1 2 3 4 5 (100%)
a) Nature of the
good behavior 29 21 29 31 49 159
standard (18.2) (13.2) (18.2) (19.5) (30.8)
b) Independence .21 19 23 23 76 162
of judiciary (13.0) (11.7) (14.2) (14.2) (46.9)
¢) Independence
of individual 31 21 25 41 48 166
judge (18.7) (12.7) (15.1) (24.7) (28.9)
d) Membership
of lay 33 18 27 31 56 165
persons (20.0) (10.9) (16.4) (18.8) (33.9)
e) Power to
remove or only 23 18 24 32 55 152
power to (15.1) (11.8) (15.8) (21.1) (36.2)

censure

e LTI T LR T T
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- Table 31

RESPONSES OF COMMISSIONERS TO THE IMPORTANCE OF ISSUES ARISING
WITH THE ESTABLISHMENT OF A FEDERAL COMMISSION
(Question 19)

Least Most
Important Important
1 2 3 4 5 (100%)
a) Nature of the 16 6 26 19 51 118
good behavior (13.6) (5.1) (22.0) (16.1) (43.2)
standard
b) Independence 27 24 14 18 42 125
of judiciary (21.6) (19.2) (11.2) (14.4) (33.6)
¢) Independence 41 22 16 19 27 125
of indivdidual (32.8) (17.6) (12.8) (15.2) (21.6)
judge
d) Membership 17 15 21 15 59 127
' of lay (13.4) (11.8) (16.5) (11.8) (46.5)
persons :
e) Power to 6 13 20 25 56 120 -
remove or (5.0) (10.8) (16.7) (20.8) (46.7)

only power
to censure

While independence of the judiciary was also an important
issue for the commissioners, the nature and authority of the pro-
posed system were more important concerus of the commissioners.
Given the focus of their experience, naturally the commissioners
would be more concerned about the compo;ition and powers of this
commission.

¢. Independence

Next, comparing the recommendations of the state commissions

as a federal model with concern for judicial independence, Table 32
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illustrates a striking relationship. The more important the judge con-
sidered the issue to the federal debate (the closer to 5), the less
likely the judge was to recommend the state's commission as a

federal model.

Table 32

RELATIONSHIP BETWEEN JUDGE'S RECOMMENDATION OF OWN STATE'S
COMMISSION AS A MODEL WITH VIEW OF IMPORTANCE OF
JUDICIAL INDEPENDENCE

Least Most
Recommen- Important Important Total
dation 1 2 3 4 _5_ (100%)
Yes 17 (18.9) 15 (16.7) 15 (16.7) 12 (13.3) 31 (34.4) 90
No 4 (5.6) 4 (5.6) 8 (11.1) 11 (15.3) 45 (62.5)| .72

21 (13.0) 19 (11.7) 23 (14l2) 23 (14.2) 76 (46.9) 162

X2 = 17.38, 4 degrees of freedom. Level of significance < .002

Apparently, this question tapped the issue of whether a

federal commission would affect judicial independence adversely.

The judges recommending their commissions as an issue then were
judges who did not recommend their commissilons. Thus, 62.5% !
(45 of 72) who did not recommend their commission, believed this i
was the most important issue; only 34.4% (31 of 90) who recommended it
their commission as a model were so concerned. The issue of the

independence of the individual judge produces a similar although

less pronounced trend. There, the level of significance was < .02.

No such divhotomy appeared with the other three issues,




114

Table 33

RELATIONSHTIP BETWEEN COMMISSIONER'S RECOMMENDATIONS OF OWN STATE'S
COMMISSION AS A MODEL WITH VIEW OF IMPORTANCE OF
JUDICIAL INDEPENDENCE

Least Most
Recommen~ Important Important Total
dation 1 2 3 4 5 (100%)
Yes 23 (23.5) 22 (22.4) 14 (14.3) 9 (9.2) 30 (30.6) 98
No 4 (14.8) 2 (7.4 0 9 (33.3) 12 (44.4) 27

27 (2L.6) 24 (19.2) 14 (11.2) 18 (14.4) 42 (33.6) 125

X" = 16.86 with 4 degrees of freedom. Significance'(0.00Z.

Nearly 78 percent (21 of 27) of those commissioners who did
not recommend their commission as a mo&el considered indepéndence,
as the most or next most important issue. Among those who
recommended their commission as a model, only 39.87 rated the
effect on judiclary independence as the most or next most important
issue. There are fears about the effect o£ commissions on
judicial independence and thils may be adduced from this
statistic.

7. Judicial Views on the Effectiveness of the Commission

In the questionnaire, judges were asked to respond to the
five statements (or goals) of the commission by rating the effec-
tiveness of the commission in achieving those goals, "4'" being "very
effective,”" "1" being 'no effect." For Table 34, "very'" and
"fairly effective" were combined to designate the positive benefit
category. ''Somewhat effective" or '"mo difference'" can be read as

marginal or no benefit of the commission.
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Table 34
JUDICIAL VIEWS ON THE EFFECTIVENESS OF THE COMMISSION
(QUESTION 10)
Somewhat No N
Statement Effective Effective Difference (100%)
Reinforces guide- 109 (56.8) 66 (34.4) 17 ( 8.9) 192
lines
Makes judges account- 114 (58.8) 54 (27.8) 26 (13.4) 194
able to administra-
tion of justice.
Protects image of 69 (36.5) 55 (29.1) 65 (34.4) 189
the judiciary
Makes judges 85 (45.2) 60 (31.9) 43 (22.9) 188
more account-—-
able to public
Punishes mis- 112 (60.6) 51 (27.6) 22 (11.9) 185

conduct

The responding judges in all three states perceived the main
role of the commission and one of its most effective functioms to
be reinforcing guidelines such as the Code of Judicial Conduct.
Likewise, punishing misconduct and making the judiciary more
accountable to the administration of justice are frequently cited
by these judges as roles of the commission, which the commissions
are generally effective in achieving. The responding judges
tended to find protecting the image of the judiciary and making
the judge accountable to the public to be less accurate descriptions
of the role of the commission and less effectively achieved.

Table 35 reveals that a judge's familiarity with the commis-

sion has little effect on views about its effectiveness in
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performing these roles. The group of judges that responded "very"
or "fairly familiarh with the commission had consistently but only
slightly higher percentages finding the commission effective. One
final caveat is in order, however. The small number of respon-
dents to the survey may indicate that only those judges

favorable to the commission concept have responded to this survey.

Table 35
COMPARING JUDGES FINDING COMMISSION EFFECTIVE

WITH JUDGES FAMILIAR WITH
COMMISSION WHO ALSO FOUND THE COMMISSION EFFECTIVE

Effectiveness

Those Very or Fairly

All Judges Familiar with Commission
Reinforces guidelines 109 (56.8) 37 (59.7)
Makes judges accountable 114 (58.8) . 39 (62.9)
to administration of
justice
Protects image of 69 (36.5) 23 (37.7)
judiciary
Makes judges more 85 (45.2) 29 (47.6)
accountable to public
Punishes misconduct 112 (60.6) 39 (65.0)
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Conclusions

out of tens of thousands of complaints, this group of 164 cases
is a tiny percentage of the complaints reaching the commissions.
Even 30 out of 3500 complaints (1978) is a tiny fraction (Table 22).
This statistic reflects the restraint of the commissions in the
interest of judicial independence. In eighteen years, the commis-
sion and the court on the judiciary systems have removed forty-
three judges. The courts have employed formal sanctions against
more than one hundred others. This record shows little evidence
of abuse. Furthermore, the developing case.law has provided the
judges with an indication of the standards to which the states will
hold them in the future. Despite real doubts about the effect of
the commissions upon judicial independence. there appears to be
judicial recognition of the need for and even the success of these

commissions in the states.



118
Footnotes

1R. Stanley Lowe, ''The Developing Law on Judicial Discipline

and Removal," in Regource Materials for Fifth National Conference
of Judicial Disciplinary Commigsions, ed. Edward J. Schoenbaum
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21964 was the year that the California court decided its
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6Kent L. Rev, 54 (1977): 201, p. 207, Standard 3.3.

"In re Stuhl, 233 S.E. 2d 562, 568 (N.C., 19775.

81n Re Edens, 226 S.E. 2d 5, 9 (N.C., 1977).

dMarter of Perry, 385 N.Y.S. 2d 589 (1976).
1

0515 P. 2d 1 (Calif., 1973).

llDecennial Digests (St. Paul, Minn.: West Publ. Co., 1967,
1977, 1978, 1979), key index Judge 11; Jack E. Frankel, "Fitness
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41 (1968): 120; Resource Material for the Fifth National
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2
1"541 S.W. 2d 564 (Mo., 1976).

13537 P. 24 898 (Calif., 1975).

4
4 »
The twenty-one traffic cases represent one exception. See

Matter of Kuehnel, 413 N.Y.S. 2d 809 (1978).
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(Calif., 1974); Matter of Mertins, 392 N.Y.S. 2d 860 (N.Y., 1977).
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471 P, 2d 29 (Calif., 1970); Dade Co, v. Strickland, 150 So, 2d
490 (Fla., 1959).

lYMatter of Bates, 555 S.W. 2d 420 (Tex., 1976); Matter of
Carillo, 542 §,W. 2d 105 (Tex., 1976).

181n re Durham, 74 C,C, 7 (I1l. Cts Com., 1974); In re
Deluccia, 387 A, 2d 362 (N.J., 1978).
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2d 354 (Ia., 1971); Matter of McDowell, 393 N.Y. S. 2d 748 (1977).
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In re Dunahoo, 242 S.E. 24 116 (Ga., 1978).

21Matter of Wireman, 367 N.E, 2d 1368 (Ind., 1977); In re
Haggerty, 241 So. 24 469 (La., 1970).
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2In re Anderson, 252 N.W. 2d 592 (Minn., 1977).

2
3In re Di;Auria, 334 A. 2d 332 (N.J., 1975); In re Lee,
336 So. 2d 1175 (Fla., 1976).

24In re Welch, 338 A. 2d 535 (Md., 1978); 1In re Foster,
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25Frank Greenberg, "The Tllinois 'Two-Tier' Judicial Dis-
ciplinary System: Five Years and Counting," Kent L. Rev., 54
(1977): 69, pp. 83-6.

2
“GIbid., p. 115,

2
7Tesitor, supra note 4, p, 1.

8Interviews held with Mr. Howard L Chappell, executive
secretary, Board of Commissioners, Columbia, S.C. (5/15/79)
and with Steve Limon, executive secretary, Commission on Judicial
Conduct, Bosten, Mass, (5/7/79).
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Chapter 5 Conclusions and Recommendations needed its own internal checks and balances.

e .
o

: The states provided the new checks and balances through a
This report has offered empirical evidence that commission

!w,—l
=

mixed membered commission, appointed by different agencies. The

systems have, in varying degrees, fulfilled the general purposes . L
complainant then had to convince a majority of the members of a

= M

of a judicial discipline and disability procedure, such as rein-
commission, some appointed by the governor, the legislature, the

forcing guidelines and punishing misconduct. At the same time,
bar, or the court. Finally, the supreme court would have to pass

T

2
%

the commissions have employed various mechanisms to assure fair- ! .
on the commission's recommendation or order. This new set of

ness to both the judge and the complainant.' These mechanisms

e

checks and balances helped to prevent one set of people, eilther

have included confidentiality of proceedings, verified or sworn e
within or without the court system, from abusing the disciplinary

=
?N‘“-‘ﬁh

complaints, screening of complaints, review of decisions by the
‘ ' power.

high court, as well as due process requirements such as notice and , e 1
- Because most of the federal plans provide only for judicial

$a

an opportunity to be heard.

members on the commissions, they do not provide parts of this

Based on this research of the states' experience as well as i }} .
¥ check and balance, that is, multiple appointing agencies and
the federal legislative efforts, the report concludes with a few :
0Tl varied membership. That balance must be found elsewhere. Thus,
recommendations for a federal disciplinary system. | Lf

! although a handful of states operate with the relatively
The chances of passage for a federal disciplinary system are ;

!
. § 1 inefficient two-tier system, most federal plans provide for a
not good. The constitutional issue is close; the need for %

multi-body disciplinary scheme. Two tiers provide the missing
accountability rubs against the sensitive question of judicial inde-

prs

E i check and balance. The complainant must now counvince a committee,

pendence from internal or external controls. The most useful con- ) , .
a council, and a court that the judge has violated the good behavior

R

ceptualization of this situation is traditional checks and balances. . . '
standard. Based on this logic, Representative Findley's one-

Although the Framers instituted impeachment to balance the need for

==

tier court on the judiciary and Kastenmeier's one-tier California

an independent, impartial judiciary against the danger of unchecked
R shE P J v as 8 plan have fewer checks and balances to protect the judge than the

judicial monarchs, it has failed in both the federal and state . . ,
other bills. To err in favor of judicial independence, one would

systems tu dachieve the result. First the states and then the

3
L 3

HIR opt for the Nunn or Bayh-Kennedy plans.

. R eaan. QR =
==

o=

federal government began to experiment with alternative checks. 1 . )
| ! The Bavh, Kennedy and 1979 alternatives avoid the constitu-

The commisgion systems thus became a new element in the overall : .
tional removal problem of the Shartel-Otis debates. Since these

;

==
I
L

povernmental svscem of checks and balances and concomitantly

m | g

e i
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alternatives provide for censure within the judiciary and an
initial screening of impeachable offenses, they also make
impeachment a less onerous mechanism. Although the constitu-
tional question remains whether Congress can delegate this
screening process to the judiciary, these plans would redress the
present imbalance with the least change.

Tn drafting a bill that creates an effective and feasible
system, some vérsion of the multi-tiered system is recommended fér
>adoption for the reasons expressed above, Likewise, a system
that employs existing organizations should gain the votes of
members who are more reticent to break totally new ground with
new organizations. Using the Judicial Councils or Judicial Con-~
ference would seem to gain votes of some members. The Councils
or the Conference could be modified to create the desired mix of
district, circuit and special court judges. Staggering the terms
of the members allows fresh imputs igto the s&stem, allowing many
judges to participate.

The exclusion of Supreme Court Justices from this disciplinary
system is politically wise. Since there are only nine Justices,
impeachment can handle any rare instance of abuse warranting
removal, The idea of tinkering with the U.S. Supreme Court clear—
ly has lost votes for previous bills,

Finally, tensure or suspension with pay should be the strongest

sanction against a judge. Relying on 'good behavior," this strategem

avoids the issue of whether impeachment is the only constitutional
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form of removal. Often, removal is unnecessary. In egregious
cases, judges have often resigned rather than face the charges.

In Massachusetts, where the commission can only recommend censure
or suspension, the commission process appears not to have missed
the power of removal. In Bonin, the Massachusetts court suspended
the judge. He resigned rather than wait for the legislature to
consider the case.l Similarly, in the federal system, the judiciary
could handle minor matters with reprimands or censures. The rare
dase warranting removal can be submitted to the House of Repre-
sentatives for investigation. The commission syétem would
"supplement" and not replace impeachment.

The record of the state commissions suggests that the risk to
the independence.of judges is small. Likewise, the contrast in
judicial action between 79-year-old, embattled Judge Willis
Ritter, sitting on the federal bench until his death in 1978,
and the 1978 California removal of 82-year-old Jucstice McComb
presents a étrong argument in favor of such a mechanism for
the federal judiciary.2

The Nunq and Kennedy legislations reflect reasoned, researched
responses, relying heavily on twenty years of state experience
to achieve a system which provides a prdven balance between
judicial independence and judicial accountability. However,
these are not gaining any support in the House. The thrust of
this report is that the commissions have succeeded”in the states
and can provide guidance for the national govermment. A federal

commission system, which encompasses adequate safeguards for
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judicial independence, can be a positive force for maintaining
the standards of the judicilary and retaining public trust in the

judiciary.
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Footnotes

1
In re Bonin, 378 N.E. 2d 669 (Mass., 1978).

2 s .
"Editorial on the discipline and removal of federal judges,"

Judicature 61 (5/78): 440,
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THE JOHNS HOPKINS UNIVERSITY
BALTIMORE, MARYLAND 21218

DEPARTMENT OF
POLITICAL SCIENCE |

Dear Sir or Madam:

This questionnaire i part of a Ph.D. dissertation and study funded
by the U.S. Justice Dcpartment, Office for lmprovements in the Administra-
tion of Justice, The questionnaire and the enclosed envelope have no

ldentifying marks so that anonymity can be preserved. The reaults will be
used for academic purposes,

Forty-eight star.s have adopted some form of judicial disciplinary
commission and geverul bills are before Congresa to establish a federal
counterpart. This questioonsire and study is an attempt to ascertain the
effectiveness, benefits and costs of the commission syatemsé and whether
their systems can be adapted for the federal system.

Please feel froe to provide any additional comments that you may
have sbout the judicial disciplinary commission. If you wish to receive
a copy of the survey results, pleasc request it in a separate letrer,
You do not have to be a participant to receive the results.

t

Feel free to leave any questions blank which you do not wish to
answer,

Thank you for your asaistance.

Sincerely yours,
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Nathan C. Goldman, Eaq.
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THE JOHNS HOPKINS UNIVERSITY
BALTIMORE, MARYLAND 21118

DEPARTMINT OF
POLITICAL SCIUNCE

—

Daar Sir or Madam:

703
o

This is a follow-up letter to the questionnaire mailed out three
wuorks ago. If you have already returned the questionnaire, please
ignore this letter. Because of the confidential nature of the
qQUSLionnaire, this letter is being sent to all recipients of the
questionnaire.

===

f

If you have not returned it, your response will be greatly
appreciated. Please feel free to request a copy of the survey results
whether you answvered the questionnaire or not,

 Enmon

Thank you.
il
Ul
i IJ Sincerely. y
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oMB # 043-579009

SURVEY TO JUDCES W

ORCANIZATIONS ON JUDICIAL CONDUCT

Please indicate the correct nuaber or response to each of tha guestions.

Section I: Background Cheracteviscics

1) 1 ana '
.membar of the highest court in the scéte......

membar of an sppellate couTt..........evenesse
mamber of 8 tria) court.icesciisircaoanonuen
other (pleass apecify).ccaiiianiiiiianninaen,

9/4

&= b b »e

2) 1 am from ths stats of
Maesachus@tlts. .o ccrrseseecnvacnvnnes
New YorK.oevoane R 4
North Carolin®.cciiieisacescanciros.

NP |

10/3

enssensss o e

.

1£ you ave from New York, of which deparzment are you & member?

FLEEL DOPEe socenovnsansal .
Second Dept. .eeveerseseed 11/
Third Dept. cevesernsesssd

3

Fourth DRPt. ...ccsvvres b
(4) 1 became 2 judge In ) (year). 12799
- (5) My age {3
" less than 40....... ..;
L1e50. e e
§L1ob0 . veevsrosons . 13/%
S U7 TP
oveT 70 ceecereninans .

Goala and Functions of Judicial
Conduct Commission .

Secrion 171

(6) How famil{ar are you with the stete judicial conduct counission?
Vary familiar I
Faitly familiar ..oooveeiovannand
Somawhat SamiliAr . ..ieesenenena 1474
Not familisr at 11 ............1

(7) Yow strongly do you agree with the following statements

(indicats (&) “atrongly agree'; (3) Tagree”; (2) "“dissgres";
and (1) "strongly divagree”)

(3) For the function of investigating, the coomi{ssion
should have reprosentativas from:

The banch
The bar 1%.12/6
The gencral public

(b) For the function of determining misconduct end

* discipline, tha commission should have represan-
tat{ves {roa:

The bench
The bar 18-20/4
The general public

(¢) The formal hearing after the Snvestigating srage e

should be open to the public,
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(9}

(10)

an

How accurately doas esch of tha folloving stateacnts
deecribe the role of tha commission (fndicate (&) "very
sccurataly™; (3) "fairly accurately; (1) "aomewhst
accurately”; snd (1) "does not apply”™).

(2) reinforces guidelines for judicial
conduct
(5) makes judges mors eccountable to the
adainistration of justice
(¢} protects the image of the
Judiciary__ -
(d) makes judgas more accountable to
the public
(s) punishes misconduct
(f) other (please specify)

In vour opinfon, how lwportent do you think esch of the
goals or objectives ara to the operscion of the comntssion
on judicial conduct? (indicate (&) "very importasnt™;

() "fairly fmportant”; (2) “somswhet important™; snd

(1) “unicportant™).

(a) reinforces guidalines for judicial
conduct
() makes judges nore accouncable to the
administration of justice
(¢) protacts che {mage of the
judfciary
(d) &xakes judgas more accountable to the
public
(e) to punish misconduct
(£} othar (pleass spacify)

In your opinion, hov effectively has tha commission
succecded {n achiaving these goals or objactives?
(indicace (4) ™vary effectively™; (3) "fairly
effeczively'; (2) "somevhat effectively": (1)
“nakes no di¥ferance’™)

(a) reinforces guidelines for judicial
conduct
(b) makes the judiciary more eccountabls to the
administration of justice
(c) protects the image of the
judiciary
(d) mwakes the judges more accountabls to
the public
(e) to puniah aisconduct
{f) other (plaase specify)

In your opinion, what effect has the commission had on
the following types of judicial functions (indicste (5)

"very positive efface’; (&) "poasitrive effect™, {.s. enhance

or facilitats function; (3) "no effect™; (2) “negative
effect™, and (1) "very negative affect,” {.a., {mpede or
constrain objective per{ormanca of functions.

Adminiscrative functions of the Court

(») handling various calendars
(b) expediting casss

Decisfon-making functions

(s) ruling on objections

(t) (hatructing jurors

(¢} making finsl deci{s{ons or judgmenta
(outcome of litigation)
sentancing criminal cefendancs/
suarding or finding for civil
lirigants

(d

—r

tn-Rench Judiclal Conduyct

{#) octing tovardy counxal, licigants,
vitnesses and flurors
{b) belng sunceual for hearings and

&
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22/6
23/64
2/4
28/4

26/4
27/4

28/4
29/4
30/s

N/
2/4

33/

/e
35/4
36/4

34
38/4

1w/

40-41/3

42-45/3

LEe U778
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I O3 # 043-579009
WESTIONNAIRE ON ORGANIZATIONS ON JUDICIAL CONDUCT
). g
1 \ Jud view the effact of g | Pleass indicate the correct guaber or taspones to each of the questiona.
r opinion, how would other judges )
12 1: yz\;mizlion on the following types of judicisl *""““",‘,z Section 1! Background Characteristics
EI:chuc (5) "very positive effect™; (&) “"positive effect”, -
{.a. enhsnce or facilicate function; (3) "no Cff':t"i ( . 3 f i (1) I am a(n)
.nr'\c;ntivc effact™; and (1) “very negactive affect,” {.e., ]! P1owle banch washar of & commienion....sees.d
impede or constrain objective performance of functions.) : ; bar pembar of 8 comrisnion. . vy rres.sl
=P . m lay wanbar of & cormisaion..vieseeesd 10/4
Admintstrative functions of tha Court " gtf exscutive sscretary of a comsission..4
. (a) handling various calendsrs A i (2} The commissicn 1s composad of the folloving number of:
(b) expediting csees ‘ - gudgu g;;
' i avyers
Decislon-making functions % ) g,_ﬁ lx:}y‘ masbary ﬁ;:
; othars
(a) ruling on objections 3 ,
(b) instructing jurors y {": (3) 1Z you ars a hanch narber of the comaission,
. ) i
() ::t:;:i::lli::;::::;)cf Judgoent il (s) in vhat year d14 you become a Judge 15-16/99
(d) sentencing criminal defendante/ 4LB-%6/5 oA ! (b) Ware yous :ﬁ:t‘.‘;‘d"'"'; 11/2
swvarding or finding for civil : S TeRTeres
1itigance S o ;
i TR (4) If you sra a bar pember of the comaission, in what yoar
on-Sench Judicial Conduct L { were you first admitzed to the bar? 18-19/99
{a) acting r.ouur:sjcou::cl. litigants, 3 ‘ T (3) If you sre a lay member of the coumissiom,
ses and juro ; : .
() being ponceval for NewTTRgr 3R o (4) vhat 18 your occupation?
trials ;
i . i .
(13)  1f thexe is to e a federal commission vould you vecommend I 1 ® ~ whes ZSSZJ&Z‘?“ Fiat become eaployed 20-21/99
that it be constituted slong tha linea cof your state i
cemmisczion? (6) My sthnice background {a:
5772 o 1 Anerican Indisg.cssessssoeraasal 22/6
Ycu’; ; Black Anarican.s.vesssseecses.o
NOveeronossonsd 4o Hizpanic ADRELCOMu . enivrnecasnsed
! ' 1 “esssanN e
(14)  Rank in ordar of {mpertance  che following lasves 20 gx::t::.:::::m:
* that may arise in estedblishing & commiasfon to g c Other
overses the conduct of federal judges. (5 being wost = (7) 1 amt
important ond 1 least fmporzant). o Male..eieranans 1
e Fertleiivavieee @ ek
(s) Whachar the “good behavior clpuse™ is an {mpeach- = : ﬁ
ment standard or grounds for & separaca temoval ‘ i (8) My age ia:
mechanism. - lans than 0..eiesrurnnnnennnsal
i the LT =50t 0rinnnntnnniesnnnanennsed
(b) Whether a comminsion would {nfringe upon 6273 A _ :
independence of the judiciary. 58-62/ ] R A R TP TP | 24/3
! . bl"o--'v.--'-svno---o.----c--.‘
‘(:) Vhether & comeission vould in(ringi upon the > ' over 70.-...;.-'q-..-....n.----’
{ 1 judge :
independence of the individuel judge - ! § (9) Judges in this atate are selactsd by:
{(d) Whethar a coemission should concain lawyers and T 1 ! “';:;;::Z:‘:ian (Judictal Nowirating .
lay members in addition to judges____ N , Partisan Election..vveieiveesennses 2 25/5
P Honpartioan ElectioBuneevossancenses 3
issf{on should have it P " . .
) :h”-h" :22:?1; ::r:s\c::':‘h'\ addition to : r Gubernatorial sppointaent with
¢ tensy y : logialative approval,v.iv.eieeeseers b
removal § Ochar (pleame apaclfy).i,ivvreenneer, 8
” G
(£) Other 2 , : H;}
' bt
(1S) Please feal free to offer further cowments on the survey , | (&4
or on the judicial disciplinary commission. |
™ J H m '
) :
04 ?
L .
|
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N
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Section 11: Goala and Functicns of the Coumisaion

(10) How accurately does each of the following statemants
describe the work o the commission (indicate (4)
“very accurately”; €3) "fairly accuracely”; (2) 26-30/4
"somavhat accuraceiy" and (1) "doas not apply.”

(a) veinforces guidalinas for judicial conduct

(b) makes judges accountabls to the administration
of Justice .

(c) protects the image of the judiciary

(¢) makes juldges wora accoumtable to the people

(¢) punishas aisconduct

(f) othar (pleass specify)

(11) How strongly do you agree vith tha following stataments ({indicate
(&) “acroagly agres”; (3) “agree™; (2) fdi-ngrac"; and (1)
"strongly disagres,”

{a) for the function of iavestigsting, the comsission
should have represancatives from:

the dench
the bar
the gsneral publie )
() for che function of determining misconduct and
disciplina, the commission should heve reprasen-
tatives from:

the banch 34-36/6

tha bar

the gessral public

A1-33/4

(c) The formal hearing after the investigating staga
should be open to the public 37/4

(12) The forzal comaission hearing 4is in this stace
publde__ 1 18/2
confidencial 2

{13) To your knowledge, has an opposing lawysr or litigant every
complained about a commiasion bar menber's latar participation

in & legal case? 39/2
h £ T TOMPURS |

ROuveranneasd
‘l
{14) Rank {n ordar of {mportance the following rolas of commismioners,
(3) being most lmportant and (1) least important.

(a) represents the views of the vccupation
(b) zepresents tha interests of the public 40/5
(c) reprasenta ths interescs of justice___
(d) rapresents the interesty of the judiclary
{8) representg ths intarests of juatice bdut
brings the particular views of his
sc¢cupation to the {stuas
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(13)

a)
b)
c)
4)
.)

£}
3)

h)
1)
Ap
k)
b
2)

e)

(16)
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s,

This seccion attempts to deteruine your views on the standard of
conduct that ghould be requirad of a Judge by the public and the
comnisaion. Please indicats what You would recommend to the court
in each of the following hypothetical situations, by placing tha
sppropriate nucber on the line after aach case:

7) reacve the judge from cifice

6) tuzpend the judge without pay for up to one year
5) {saue & public cansurs to the Judge

4) reprimand the judga privately

3) take no official action, but wildly disapprova
2) 1 cannot detecrmine hov I would raace

1) Inappropriate complaint, 1 would take no action

A judge,’ stopped by the police for erratic driving, waa dincovered, in
& proper search to ba cexrrying & concsaled, unregistared revolver o 4177

A Judge vTot~ several latters of raference for a convict in an effore
to persuada acothar judge to reduce tha sentencs . 42N

A Judga allowed & television statios to f1ilm an interviev with hin in
hia chanbers about a pending trial. The intarview was shown on the

avening navs . 43N
A Judge failed to iastruct the jury properly. YN
A judge backdated a dockat entry relating to an oral motion to make

it appear that the motion was tinely when it vas not o 4377
A Judge becawe intoxicsted at a Country Club dance . 46]7
A judge, asked to "f1x" a number of traffic tickets, eluply {gnored

the request aad took no furthar action . 427
A Judge refusad to discipline his bailiff, aftar the bailif? was

arrasted in s gaobling raid on a local tavern « 4877
A judge criticized counsel in tha courtroom in such a vay as to

publicly humiliaze him ‘ + 49/7
A judge refuses to racuse himself and sits in a cese involving a

company in which he has invested . 80/7
In fencing in his backyard, a Judge sats his newv fence two feat over )

his property line into his neighbor’s yard . s
A fudge became an active candidate for Congresa without

his judicial post : ' Pt restaning 5217
Sszme as (1) and the Judge on requast of fallow Judges refused to

resign e 83N

Sane as (1) and (m), in addition, rhe Judge is threatened by the judges
vith legal action and public disclorurae 34/7

-

There areo no dafiniéivc ansvars, but we would 1

ke to kuov h ]
you feel cach atrribute is to the aake-up of the Cate pfoportant

idesl state trial Judge?
Plaase use this sat of syzbole to {ndicate your response:
3) Very impertant
4) Fairly {mporcant
3) Somawhat important
;; Punccual h)
Reat perwonal appearance 1)
¢) Decisive, rot.ddlatory 3

2) Unimportant
1) Irrelevane

Common aense
Courtecus to lavyars
Courtenus to witnesses 55-69/%

d; Sanse of humor k) Hard vorking
®) Aura of dignicy 1) Frofesstonal incegricy
{) Tamparata with drink, sober ) Undrrstand paopla

£) Opanminded, ablae to listen n)

Able to k Tol
to both sidas patiently eep control of

the case baing ¢riad
o) Not susceptible to influance ____

p) Compatencs, knoviedge of the
law

-




(i7)

(18)

(19)

(20)

DOJ-1980.11

In your opinica, how effectively has the commission succeeded in estabiish-
{ng or rzinforcing the following fudicial attribuces (indicate (&) "very
effectively®; (2) "fairly effeccively"; (2) “somewhat effectively"; and

(1) "“nake no differance™), .

a) Punctual

b) Naat personal appearance

¢) Deciaive, nut dilacory

d) Sanse of humor

e) Aura of dignity

£) Temperate with drink, sober

§) Open-minded, able co liaten
to both sides patiently

h) Common senge

1) Courteous o lawyers

J) Courteous to witnessea

k) Hardworking

1) Professional fategrity

a) Understinds peopla

n) Abla to keap control of case
being cried

o) Not suaceprible to {nfluence

p) Competence, knowledge of the
law

70-84/4

AT

1f chere (s to be 3 federal commiassion, would you recommend
thut it be constituted slong the lines of your state
commiasion?

Yens..... ceananl 85/2

Rank {n order of lmportance the following fssuss
that may avige Lin establishing a commiseion to
ovarsae the conducc of federal judgos (3 baing most
{mporcanct and 1 leasc imporctantc).

(a) Whether the "goad behavior clause {3 an impeachment standsrds
or grounds for a sepurace cemoval mechanism?

(b) Whether a commisslion would infringe upon the independence of the
judiciary?

Whether a commissicn would i(nfringe upon the {ndepandence of ths
individual judge? B6-99/%

~

(c

(d) Wheth2r 4 commiss{on should contain lawyers and lay members {n
addition to judgas?

(e) Whether tha powars the commission should have be censure only
or csnsura ln sddition to ramoval?

(£) Othmer

Pleass faol f{ree to offar further coaments on tha survey or on the
Judiclal di{sci{plinary comatsaion,
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