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Notice to Readers 

This Executive Summary presents the highlights of the findings, 
conclusions and recommendations of a study of police-prosecutor relations in 
jurisdictions over 100$000 popu18.tion. As a summary, it necessarily omits 
much of the detailed data, analyses and discussion on which the conclusions 
are based. 

The full report presents an analysis of the nature and problems in the 
police-prosecutor relationship as reported in the literature, as perceived by 
police and prosecutors themselves, and as perceived by the authors of this 
report on the bRSis of our analysis of all the data.. In addition, the 
analysis is set within the conceptual frameworks of organizational and 
communications theory. Also, it contains a policy frame of reference using a 
"model" arrangement of the criminal justice process that indicates the main 
trade-offs involved in organ~z~ng the police-prosecutor relationship to 
achieve the administration of the maximum feasible quality of justice. 

~, 

For those interested in an overview and the major conclusions and 
recommendations, "the E;x.ecutive Summary should suffice. However, those 
interested in the extent to which these findings have been supported with 
findings of ou;r own and others, how they differ fr,Dm or support those of 
others, and in knowing greater detail about specific points will want to read 
the full report 8'l1ailable from the National Criminal Justice Reference 
Service, Rockville, Maryland.* 

*Individual microfiche copies available free or hard copies available on loan. 
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SUMMARY OF THE ABSTRACT 

This study of the police-prosecutor relationship based primarily on 290 
interviews with police and prosecutors in 16 jurisdictions plus data from five 
other sources concluded that: (a) a common and major weakness in that 
relationship is that the police do not ~up~ly prosec~tors wit~ th7 amou~t.and 
kind of information needed and that th~s ~s due to ~nadequac1es ~n tra~n~ng, 
incentive and the nature of the interorganizational communication system used; 
(b) the relationship is subject to intense interpersonal animosity as w~ll ~s 
interoganizational conflict and non-cooperation; (c) much ?f the conf~~ct .~s 
due to mutual doubt and cynicism about the competence, mot1ves and ded~cat~on 
of the personnel in the other agency; (d) eliminating inconsistencies between 
police and prosecutorial enforcement policies may not be feasible or desirable 
when controversial laws are involved; (e) police and prosecutors must devote 
greater attention and cooperative concern to sel~cting out of ~he pros~cuti~n 
process at the earliest possible point at wh~ch adequate 1nformat~on ~s 
available weak and low priority cases and simultaneously assure maximum 
cooperation and communication on serious cases as defined by mutually agreed 
upon local standards; and (f) both police and prosecutors share a concern and 
responsibility for the control of crime and the rule of law. However, the 
poli.ce are more sensitive to the immediate demands for crime contrOl. and 
prosecutors are more sensitive to the legal constraints on government act10n. 
This difference causes some conflict but also constitutes an important 
protection for the preservation of these two equally important but often 
conflicting values. 
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ABSTRACT 

This project was designed to: (1) describe the relationship between 
police and prosecutors in jurisdictions with populations of over 100,000; (2) 
identify the main conflicts, weak points and perceived problems in that 
relationship; and (3) analyze the causes of, potential remedies for and the 
desirgbility of resolving such problems. 

The study is based primarily upon semi-structured interviews with 205 law 
enforcement officers and 85 prosecutors in 16 purposefully selected 
jurisdictions. In addition, five other sources of information were ulled 
including a telephone survey of prosecutor and police agencies in a stratified 
random national sample of jurisdictions; a case-disposition decision 
simulation administered to police and prosecutors; self-completed question­
naires and panel discussions with police and prosecutors attending national 
gatherings; interviews with a few defendants and defense counsel; and a 
secondary analysis of Some interview and case-disposition data obtained in a 
previous study of plea bargaining. 

Our major findings and conclusions are summarized below. The fundamental 
linkage between the work of police and prosecutors is the processing of cases 
(as distinct from people processing).' This work is most usefully conceived of 
in terms of information processing and decision making. That is, police and 
prosecutors operate an information system in which the police are supposed to 
discover, collect, store and transmit case and defendant information which 
prosecutors need for their various decisions. From the point of view of 
prosecuting cases fairly, effectively and efficiently, the main weaknesses in 
the police-prosecutor relationship lie in one or more aspects of this infor­
mation system. The primary and most common sources of weakness are: (1) 
insufficient training and incentive among police to supply prosecutors with 
the amount and kind of information needed; (2) the constricting and inadequate 
nature of the existing documentary and non-documentary channels for 
communication between police and prosecutors; (3) scheduling problems and the 
related high cost of police overtime pay connected with case processing; and 
(4) organizational arrangements within and between police and prosecutor 
agencies which achieve less than the ideal communication arrangement of 
providing the prosecutor who is making the critical decisions in a case from 
personally communicating with the police officer(s) most familiar with the 
case. 

These weaknesses should be remedied by: (1) police training programs 
emphasizing knowledge of the elements of crime but especially providing police 
with the opportunities to learn directly from local prosecutors (by 
observation and instruction) how the quality of information in a case affects 
the disposition decision; (2) prosecutorial feedback to the police on 
individual cases including at a minimum the dispositions and the reasons for 
them; (3) redefining the police role in a case as ending with conviction 
rather than arrest and, accordingly, developing incentives that would give the 
police a stronger interest in making all cases they refer for prosecution as 
strong as possible; (4) organizing the case transfer process between police 
and prosecutor offices in such a way as to approximate (as close as feasible 
within local constraints) the arrangement in which the police officer with the 
most knowledge abut the case communicates directly with the prosecutor in 
charge of making the critical decisions as early in that process as possible; 
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and (5) providing the means by which special knowledge and concern on the.part 
of the police about an individual case or defendant can be rel1ably 
transmitted to the prosecutor in charge of the case. In addition, because of 
the major costs in transportation and police overtime pay associated w~th ~he 
case processing, the feasibility of making greater use of telecomm~n1cat:-on 
linkages between police and prosecutor offices should be explored, 1nclud1ng 
in particular the possibility of developing a computer-assisted case­
evaluation and report-generating system. 

The gener.al level of cooperation and c.oordination between police and 
prosecutors continues to need improvement in many jurisdictions, where the 
"traditional antagonism," between these two agencies continues to exist. 
Cooperation is more likely to occur when a climate of trust between the two 
organizations has been established. Establishing and maintaining such trust 
is not easy but can be initiated by either agency. Various specific tactics 
can be used but the general strategy is to conduct onels agencyls operations 
in such a way as to demonstrate to the other agency that your agency is non­
political, competent and genuinely interested above all else in the fair, 
efficient and effective administration of justice. 

The division of labor between police and prosecutors is not clear cut or 
fixed. This causes some problems and friction. At the individual level, 
occasionally police try to play prosecutor and vice versa. At the 
organizational level there is occasional competition between organizations 
over control of cases as well as attempts to transfer to the other 
organization miscellaneous costly tasks associated with the processing of 
cases. This lack of clear definition of work and funding responsibilities oc­
casionally results in cases falling between the cracks resulting in failures 
of justice and adverse pUblicity. The matter of the division of 
responsibility for specific tasks and funding in a jurisdiction should be 
resolved by local agreements worked out between the relevant organizations. 

One aspect of the division of labor between police and prosecutors is 
undergoing continuous historical change. Prosecutors have been expanding the 
scope of their activities into the earliest stages of the justice process to 
include control over the initial charging decision. Although this change has 
been endorsed by national commissions it has been resisted (and, in a few 
places successfully delayed) by the police. Moreover, it is far from 
complete. In 51% of jurisdictions over 100,000 population the police still 
control the initial charging decision. This has two significant co~sequences: 
(1) the police decision regarding initial "police" charges substantially 
affects the pretrial release decision. (2) The social and financial savings 
to defendants and the state that might be achieved by prosecutorial screening 
prior to initial filing are not being realized. 

Given the discrepancy between large case loads and limited criminal 
justice resources, a system of selective enforcement of law must be operated 
by both police and prosecutors. This system s30u1d be based on lawful and 
rational criteria of se1e~tion promulgated in policies formulated by the 
police and prosecutors in consultation with each other and the public; should 
provide for review and accountability of the decisions made; and should seek 
to maximize the earliest possible attrition of weak and low priority cases. 
Prosecutors should play the primary role in this selection process. However, 
consideration should also be given to police participation in two special 
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ways. The police should limit the number of arrests of selected crimes and, 
where authorized, should make greater use of their power to release after ar­
rest without referral to the court. 

Police and prosecutors share a concern and a legal responsibility for 
both controlling crime and assuring the due process of law. But in practice 
police are more sensitive than prosecutors to the demand for crime control; 
and prosecutors are more sensitive than police to the requirements of 
legality. This represents an unanticipated but significant benefit offsetting 
some of the inefficiency of the American arrangement of dividing the 1aw­
enforcement/prosecution function between independent organizations. The 
preservation of these two equally important but often conflicting values seems 
to be more fully assured by this arrangement. When conflicts arise between 
the two values, one call.Tlot eas ily be suppres sed in favor of the other. 

The main complaint prosecutors have about the police is that they do not 
provide prosecutors with the amount and kind of information prosecutors need. 
The main complaint police have about prosecutors is that they dispose of too 
many cases by rejection, dismissal and plea negotiation. A second widespread 
police complaint is about the scheduling of cases for prosecutorial review or 
court appearance. The complaint is that in their scheduling decisions 
prosecutors (and the courts) do not sufficiently concern themselves with 
police considerations, especially the high cost of overtime pay. 

In addition, both groups hold certain complaints about each other in 
common namely that the other (a) lacks competence; (b) is difficult to , , . 
coordinate and communicate with; (c) is too II po litica1, II too concerned w:t.th 
establishing statistical "track records II that make them look good in the 
public eye; and (d) does not understand the functions of or constraints on the 
first agency. 

The complaints each group has against the 
occasionally expressed in heated interpersonal 
avoidance tactics at both the interpersonal and 
~ach group is aware of and can accurately predict 
the other group has against them. 

other are deeply felt and 
exchanges and revenge or 

interorganizationa1 levels. 
most of the main complaints 

Lying behind the police complaint about overly lenient prosecutori~l 
disposition practices are four distinct iss';les: (1) To Some .extent th1s 
complaint reflects the lack of understand1ng among th: po11ce of the 
constraints under which prosecutors operate and what 1t takes to get 
convictions in cases (2) To some extent, the complaint is a misstatement of 
the true complaint. That is, it was found that for Some crimes the police 
would actually make the same or even more lenient decisions than prosecutors 
if given the chance. The real issue is not about outcome but about allowing 
police to have input into decisions and the status-conferring implications of 
such police input. The police become invested in their cases and feel that 
their opinion of and knowledge about them should be taken into account in the 
disposition decision making. When this is done they are significantly more 
satisfied with the outcome decision. 

(3) For some crimes, especially vice offenses, the police complaint about 
prosecutoria1 non- or underenforcement represents differences of valwa and 
opinion between police and prosecutors over the pro?riety and effectiveness of 
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enforcing those laws. Contrary to those who believe that police and 
prosecutors should strive for philosophical unity with regard to these and 
other matters, we believe these inconsistencies in enforcement policy are not 
necessarily undesirable when they involve criminal laws whose desirability is 
questioned by substantial and reasonable segments of the public. Rather, 
these inconsistent policies seem to represent a viable compromise between the 
incompatible public interests of having the criminal justice system "do 
something" but not do too much about these controversial matters. 

(4) To some extent, the police complaint about non- or underprosecution 
of crimes represents an inverted questioning of their own arrest policies. If 
too many cases are being summarily dropped out of the system and resources are 
not available to increase the system's capacity, then a partial solution to 
the problem is to reduce the number of arrests. 

x 

J\ . '. ,) ...... 
I ' 

.... ./ ."" 

"-"""~>.. ... ,~ ..,-.~, ...... ~-~ .... ,,-~, ... ,-,.~ ·"' .... '.f'" ~'"w,""·wt-<~ 

t. 

ACKNOWLEDGEMENTS 

This project was supported by Grant No. 78-NI-AX-0025 awarded to the 
Institute of Criminal Law and Procedure, Georgetown University Law Center, by 
the National Institute of Justice, U.S. Department of Justice, under the 
Omnibus Crime Control and Safe Streets Act of 1968, as amended. Points of 
view or opinions stated in this document are those of the Project Director and 
do not necessarily represent the official position or policies of the U.S. 
Department of Justice, Georgetown University, or any other persons or 
organizations who were involved in this study. 

We gratefully acknowledge the advice, review, comments, criticisms and 
support of the following people. 

Bernard Carey 
State's Attorney 
Cook County 
Chicago, Ill. 

Burtell Jefferson 
Chief, Metropolitan 
Police Department 
Washington, D.C. 

Patrick Murphy 
President 
Police Foundation 
Washington, D.C. 

Advisory Board Members 

Lee C. Falke 
District Attorney 
Montgomery County 
Dayton, Ohio 

Frank Remington 
Professor, Law School 
University of Wisconsin 
Madison, Wisconsin 

xi 

1 
If 
I 

i, 
I 
i' 
I 



;ii\I£: .5 .. ~~._ .. ~_':1 _' _' :....~:.---=;-'.-7.~~ 

~_"':"""'~~-':"'_~~.;""'m-_"~. -"'::'-''-'-~--'.~'-~ 

Liaison Representatives of Related NIJ Projects 

Joan Jacoby 
Director 
Jefferson Institute 

of Justice 
Washington, D.C. 

Frank Leahy 
Institute for Law and 

Social Research 
Washington, D.C. 

James Aherns 
Consultant 
Arlington, Virginia 

James Barklow 
Executive Assistant 

District Attorney 
Dallas, Texas 

Johnnie Daniel 
Professor of Sociology 
Howard University 
Washington, D.C. 

William M. Evan 
Professor 
Sociology and the 

Wharton School 
University of Pennsylvania 
Philadelphia, Pennsylvania 

Yale Huffman 
Attorney 
Denver, Colorado 

Joan Jacoby 
Director, Jefferson 
Institute of Justice 
Washington, D.C. 

Barbara Smith 
Institute for Social 

Analysis 
Reston, Virginia 

Consultants 

Donald McIntyre 
Director 
American Bar Foundation 
Chicago, Illinois 

Jerome Miron 
University Research Corp. 
Washington, D.C. 

David Neubauer 
Visiting Fellow 
American Judicature Society 
Chicago, Illinois 

Abert J. Reiss, Jr. 
Professor of Sociology 
Yale University 
New Haven, Connecticut 

Elizabeth A. Stanko 
Professor of Sociology 
Clark University 
Worcester, Massachusetts 

xii 

• v 

National Institute Qf Justice Project Monitors 
Police Division 

Joseph Kochanski 
Chief, Police Division 

George Shollenberger 
Police Division 

John Sullivan 
Police Division 

Kay Monte White 
Police Division (Formerly) 

Adjudication Division 

Cheryl Martorana 
Chief, Adjudication 

Divisio.n 

Linda J. McKay . 
Adjudication Division 

Geo~getown Univ§~:sity Staff 
Institute of Criminal Law and Procedure 

William F. McDonald 
Project Director 
Deputy Director of the 

Institute and Associate 
Professor of Sociology 

Henry H. Rossman 
Senior Research 
Sociologist 

James A. Cramer 
Senior Research 
Sociologist 

Samuel Dash 
Institute Director 

David J. McCarthy 
Dean 

John Kramer 
Associate Dean 

Mary Ann De Rosa 
Administrative Assistant 

Marilyn Budish 
Sandra F. Brunet 
Carolyn Silberstein 
Junior Researchers 

Jay R. Guisti 
Bonnie J. Beavan 
Greg Moser 
Student Assistants 

Law Center 

Denis Ransmeier 
Assistant to the Dean 

The Faculty Support Services 

In addition to the above named people, we would like to thank the 
kind cooperation and generous efforts of the many police, prosecutors, 
defense attorneys, and defendants in the 16 jurisdictions visited 
(including Baltimore County, Maryland; Bristol, County; Massachusetts; 
Bronx County, New York; Dallas County, Texas; Hennepin County, 
Minnesota; Knox County, Tennessee; Madison County; Illinois; Monroe 
County, New York; Multnomah County, Oregon; New Orleans, Louisiana; 

xiii 

I . 
\.... . , " ~ I {1 __________ ~r) ______ ~~~ __________________ ~ ______________ ~ ____ ~ __________ ~~~ ____________ ~ ______ ~.~\ ________ ~~~.~.~~~~ __ ~~~~~~~~ __ 2_ ______ ~~ ____ ~ ________________ _ 

f 
\ 
j. 
! 
1 
t: 

'. 

-. ~ ~., 

) 

, 

i! 

/ 



\ 

(J ~\ • 

~H 
,/ 
"I 
\! 
i1 

I 

; 

I 

I 
I 

j 
,I 

1 
1 

Orange" County, Flor ida; Philadelphia, Pennsyhrania; :Pima County, 
Arizona; San Mateo County, California; st. Louis, Missouri; Wayne 
County, Michigan) as well as the numerous other police and prosecutors 
who responded to our call for information or who in othelC ways shared 
their views and experiencee with us. We hope that we have rewarded 
their cooperation by accurately and fully conveying the major concerns 
they expressed and providing a basis for advancing the quality C)f 
American criminal justice. Of course, in the final analysis the 
findings and conclusions presented in this report represent our 
interpretation and synthesis of what the many people acknowledged 
above conveyed to us. Consequently, the responsibility for these 
findings and conclusions rest ultimately with the authors of the 
report alone. 

xiv 

Y J : ~ "~ 

Chapter 1 

INTRODUCTION 

A. Background 

This project had three major goals: (1) to describe the relationship 
between police and prosecutors in jurisdictions with populations over 100,000; 
(2) to identify the main conflicts, weak points, and perceived problems in 
that relationship; and (3) to analyze the causes of and potential remedies for 
as well /is. the desirability of resolving such problems. 

\ " 

The need for a systematic analysis of the police-prosecutor relationship 
has been apparent since. the work of the crime commissions of the 1920 I s when 
it was reported that "[t]he country over there is frequent and characteriotic 
want of cooperation between the investigating and prosecuting agencies in the 
same locality. A prosecutor may work with the police or not, and vice versa. 
Many examples have been found of these public agencies at cross-purposes or at 
times even actively thwarting one another, with no common head to put an end 
to such unseemly and wasteful proceedings II (U.S. National Commission on Law. 
Observance and Enforcement, 1931a: 17) • 

The importance of the police-prosecutor relationship was further 
underscored by the pioneering statistical studies of those commissions that 
documented the high rate of case attrition from the criminal justice process. 
The commissions discovered that the American administration of justice is not 
a system of justice by trial. Rather, the majority of cases are disposed of 
in administrative settings by decisions of police, prosecutors, lower court 
judges and grand juries in the course of rejecting, dismissing, and plea 
bargaining cases. This discovery led them to call for a restructuring of the 
police-prosecutor relationship especially in regard to the initial screening 
process. The Cleveland Crime Survey (1922:209) recommended that the practice 
of having police-prosecutors do the initial charging in cases should be 
eliminated; that the county prosecutor should take charge of all state cases, 
both felonies and misdemeanors, prior to their being initially filed in court; 
and that the charging standard should be something higher than probable cause. 
A decade later after many additional studies the National Commission on Law 
Observance and Enforcement (1931a:20) agreed that because of lithe slipshod way 
which cases are initiated by the police or other investigating agency iind the 
tendency to arrest first, and find the case, if at all, afterwards," there was 
a need for case assessment at the earliest possible point ill the process. But 
the Commission decided to wait for further research before endorsing the idea 
that the prosecutor should be in charge of that screening process. 

Four decades later there was no longer any doubt. The American Bar 
Association (1971: 84) and the President I s Commission on Law EnforcemeY

.''; and 
Administration of Justice (I967c:5) both endorsed the view that pros~cutors 
should assume complete responsibility for the initial charging process. 
Moreover, the President IS Commis'sion went on to recommend that as many cases 
as possible should be eliminated from the criminal justice system as early as 
possible without sacrificing the proper administration of justice. 

Questions about .the extent to which these recommendations have been met, 
.whether they are even feasible, and how police and prosecutors have responded 
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to attempts to implement them in their jurisdictions have not beeu 
syst.ematically addressed until the present study. In addition, several other 
issues related to the relationship between police and prosecutors contributed 
to the need for the present study. The complaint about the insufficient 
cooperation between criminal justice agencies has continued to be identified 
as a serious problem (Freed, 1969). Questions about the cause of the conflict 
between police and prosecutors have been raised but not settled (Reiss and 
Bordua, 1967; Neubauer, 1947b). New studies relatiIlg to the attrition of 
cases from the justice process have offered various explanations for that 
attrition all of which were directly related to the interconnected work of 
police and prosecutors. One study suggests that case attrition may be due in 
part to the failure of the 'police to obtain the correct names and addresses of 
witnesses (Cannavale and Falcon, 1976). Another suggests it may be due more 
generally to the amount of information supplied in police reports which in 
turn seems to be ~ function of what the prosecutor demanded of the local 
police (Petersilia, 1976). A third study suggests that it was due to 
substantial differences among police in their ability or willingness to make 
cases as strong and trialworthy as prosecutors need them (Forst, et. a!., 
1977) • Yet another study suggests that at least for the crime of rape the 
high rate of cases not resulting in conviction may be due to the poor quality 

.. of work on the part of both police and prosecutors (Battelle Memorial 
Institute, 1977a and 1977b). Meanwhile, other groups noting the 
inconsistencies in enforcement policies between police and prosecutors 
generally as well as specifically in regard to gambling were calling for their 
elimination and for the establishment of ·philosophical harmony between these 
two agencies (National Advisory Committee on Criminal Justice Standards and 
Goals, 1976; and Fowler, et.a1., 1977, respectively). 

Although the above and other is sues had been known for years, there have 
been few attempts to organize them into a systematic assessment of the 
police-prosecutor relo.tionship--as evidenced by the sparse literature on this 
topic. The existing literature is of three kinds: (1) a very few works 
directly on point (except, for example, McIntyre, 1975); (2) a greater number 
of works that either deal with the relationship within some limited focus or 
tangentially in the course of discussing some other more general topic (for 
example, most of the works cited above); and (3) a vast number of works 
dealing with a variety of issues that have some bearing on the 
police-prosecutor relationship (for example, literature on confessions, 
charging, and plea negotiations). 

Thus, at the outset of this project there were a large number of 
questions to be addressed, a large literature of partially relevant material, 
and almost no literature setting down the basic parameters of the topic. In 
recognition of this, the project was deliberately given a broad scope. It was 
:hought ~s an exploratory, formulative work that would not only g~nerate new 
~nformat~on but also synthesize the relevant existing literature; answer some 
questions; reformulate others; provide a conceptual framework that would raise 
the discussion to a more general level so that relevant literature from 
outside. the criminal j,!stice field could be brought to bear on the problem; 
and, f~nally,.· t:o prov~de an evaluative framework that would allow policy 
~kers to better understand the main considerations in organizing the po­
hC7-~rosec'!tor re:-ati~nship to achieve the maximum feasible quality of the 
adm~n~str~t~on of ~ust~ce. T~e conceptual framework is that of organizational 
theory w~th spec~al emphas~s on communications theory. The evaluative 
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framework consists of a "model" arrangement of the criminal justice process 
that identifies the main trade-offs in organizing the process to achieve a 
high quality of justice. 

B. Methodology 

Because of the exploratory, formulative nature of the study as well as 
the requirement imposed by the then National Institute of Law Enforcement and 
Criminal Justice that a large number of jurisdictions be visited, the primary 
source of information for this study are the semi-structured interviews with 
205 law enforcement officers and 85 prosecutors in 16 purposefully selected 
jurisdictions. The jurisdictions were selected so as to achieve substantive 
rather than numerical representativeness. That is, the principle of selection 
was not to find the "typical" jurisdiction but rather to maximize relevant 
differences among jurisdictions so that as many different arrangements of and 
problems in the police-prosecutor relationship as possible could be observed. 
This was done by first identifying from the literature and early discussions 
with police and prosecutors what factors appeared to be significant in shaping 
the police-prosecutor relationship. Then, a file was established on 128 
jurisdictions indicating whether the above factors were present in those 
jurisdictions. This file was based on information from several sources 
including the computerized files of LEAA, a nationally distributed call for 
information, requests at three professional gatherings of police and 
prosecutors, and a grapevine technique using our consultants. Jurisdictions 
were then chosen from this file. 

Within each jurisdiction both police and prosecutors were interviewed; 
and within each type of agency people from several different levels of the 
organization were interviewed including the executive, middle command and line 
levels. Furthermore, within .each jurisdiction two law enforcement agencies 
were visited. One ~Tas always the largest agency in the jurisdiction. The 
other was either a medium or small size agency. In a few of the initial 
jurisdictions some defense attorneys were interviewed. 

In addition to the above, there were five other sources of data used. 

(1) A l6-item telephone interview was conducted with the ·felony 
prosecutor's office and the major law enforcement agency in each of 40 
randomly selected jurisdictions with populations of over 100,000, This survey 
was designed to determine how representative certain views and practices 
relevant to the police-prosecutor relationship are. 

(2) A decision simulation was administered to an adventitious sample of 
62 police officers. Their decisions regarding how a hypothetical armed 
robbery case should be disposed of and on the basis of what information were 
compared with a sample of 138 prosecutors (whose responses had been obtained 
in a previous study of plea bargaining). This substudy had two purposes. One 
was to test the hypothesis that police may not realize how much information 
prosecutors feel they need to make decisions. The other was to determine 
whether police and prosecutors would in fact differ over disposition decisions 
if they were dealing with exactly the same case. 

(3) Three panel 
relationships were held 

discussions of the problems in police-prosecutor 
between project staff and groups of police and 
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prosecutors. The first was with a group of more than 40 command-level police 
officers attending a briefing conference in connection with the Integrated 
Criminal Apprehension Program. The second was with a group of 28 chiefs of 
police from major metropolitan departments attending the National Executive 
Institute of the FBI Training Academy. The third was with a group of a dozen 
supervisory-level prosecutors who attended the special session on 
police-prosecutor relations conducted by the project at the Mid-Winter Meeting 
of the National District Attorneys Association. Each of these discussions was 
open-ended and attempted to get the participants to identify both the main 
problems in the relationship and the causes of those problems. In addition to 
the discussions, self-completing questionnaires were distributed at each of 
these three meetings and respondents were asked to identify the major problems 
as they saw them. 

(4) Secondary analyses of structut'ed interview data as well, as ~ase 
information data on about 3,000 robbery and burglary cases from six 
jurisdictions obtained in a previous study of plea bargaining were done. 

(5) An 18-item semi-structured interview was conducted with non-
probability sample of 15 defendants serving less than five-year sentences in a 
county house of corrections. 

c. Organization of the Executive Summary 

The innnl;!diate concern of this study has been the police-prosecutor 
relationship and the problems, inefficiencies and weaknesses in it.' But the 
ultimate concern, of course, has been improving the quality of justice. Thus 
in an.alyzing the nature of the police-prosecutor relationship it has been 
necessary not only to identify problems and mutual complaints that police and 
prosecutors have about each other but also to set the analysis in a conceptual 
framework that articulates these many individual, seemingly disjointed 
complaints into an integrated, systematic whole; and to develop Some way of 
relating variations in the police-prosecutor relationship to the quality of 
justice. 

The conceptual framework most useful in this regard is that of the theory 
of large scale organizations particularly the work on communications and 
interorganizational relations. The administration of criminal justice can be 
conceived of as consisting of two basic "core technologies" (Le., sets of 
activities, skills, knowledge and physical apparatuses organized around some 
goals), namely, (1) people processing and (2) information processing and 
decision making (or, more generally, commt:nic<;ltion). Police work involves 
both sets of activities. But, prosecutors' work deals exclusively with 
information and relies almost entirely upon the police for that information. 
Thus, the fundamental link between the work of prosecutors and police lies in 
this process of communication; and many of the problems, inefficiencies and 
conflicts between these two groups arise out of the organization and operation 
of this process. Moreover, the quality of justice administered in a 
jurisdiction is to a large extent a function of the quality of this 
interorganizational communication which, in turn, is affected by various 
constraints some of which can be altered for the better without drastic or 
massive reforms. 

This report begins by describing what police and prosecutors say are the 
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main complaints they have against each other. It then examines the 
police-prosecutor relationship in three other ways: first, using 
communications theory to show where and why the communication between police 
and prosecutors breaks down and what significance this has for the quality of 
justice; secondly, using organizational theory to better understand conflicts 
between' police and prosecutors over goals, the division of labor, and 
interagency coordination; and, finally, using the stages in the criminal 
justice process to further illustrata the division of labor between police and 
prosecutors particularly ,to show how the early case screening process and the 
quality of pretrial justice is related to the differences between 
jurisdictions in where and how the prosecutor's office intervenes in this 
process. 
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Chapter 2 

PROBLEMS IN THE POLICE-PROSECUTOR RELATIONSHIP 
AS PERCEIVED BY POLICE AND PROSECUTORS 

The main complaint police have against prosecutors has to do with 
dissatisfaction with one or another aspect of the pattern of case 
dispositions. The specific nature of the complaint varies. Sometimes it 
focuses on the charging decision; sometimes on plea bargaining or dismissal. 

,Sometimes the rates of these adverse decisions are too high; sometimes the 
reasons for the decisions are wrong or inappropriate. In general, the main 
police complaint about prosecutors is that they are too "conviction-oriented ll 

by which the police mean that prosecutors are only willing to take very 
strong, winnable cases to trial and are too ready to plea bargain, dismiss or 
reject the rest. 

Directly related to this complaint is a series of other criticisms police 
have about prosecutors which in the minds of the police account for this 
pattern of overly lenient or inappropriate case dispositions. They feel that 
prosecutors are just using their office as a stepping stone on a legal career 
and therefore lack an appropriate level of dedication to law enforcement; that 
prosecutors are too ,lIpolitical ll which means that they are overly concerned 
with their personal and organizational IItrack records; II that they are afraid 
of offending members of the local power structure; that prosecutors are too 
inexperienced and lack the competence to obtain appropriate dispositions 
either at trial or through negotiations; that prosecutors are either too lazy 
or too overworked and therefore do not prepare for trial; and that prosecutors 
have an obstructionist, can't-do attitude and use the law to find ways to 
prevent successful prosecutions rather than to achieve them. 

A second major police complaint about prosecutors is about poor 
"'commun{cations ll between th~ two organizations. Frequently this complaint 
focusos on two specific failures. One is that the police are not consulted 
befo:ce prosecutors make disposition decisions (especially plea bargaining 
decisions). The other is that prosecutors do not feed back information to the 
police regarding case disposition decisions and the reasons for them. In 
addition, the complaint about poor communication sometimes refers to the 
inaccessibility of prosecutors to the police, the fact that police cannot 
reach prosecutors when they need them. 

The third general category of common police complaints about prosecutors 
is that they do not understand or appreciate police work, problems and 
priorities. One variant of this theme is that prosecutors do not IIknow the 
street ll and therefore are naive about the real world of crime, unsympathetic 
towards and distrustful of police explanations of why certain things were or 
were not done in a case, and less diligent and effective as prosecutors. 
Another variant refers to the problem of the scheduling of police appearances 
in court and at the prosecutor's office. The concern of police executives is 
that the overtime costs involved in such appearances have become astronomical 
and represent one of the largest items in police budgets. Police executives 
feel that prosecutors (and judges) do not take this factor sufficiently into 
account in scheduling cases or objecting to continuances. At the level of the 
line officers, the scheduling problem is also a sore point. These officers do 
not enjoy the long and what to them appears to be useless waits in court; and, 
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unless they are looking to make extra pay> they do not like having to give up 
vacation days to be in court. 

.The main complai~t prosecutors have about the police is that they do not 
prov~de prose~uto~s wHh the amount and kind of information (evidence) they 
need. ~nvest~gat~ons and case reports are insufficient for the purposes of 
prosecut~on. Prosecutors say the police are too arrest-oriented. That is 
they t~rmina~e ~hei: r~le in a case as soon as they have probable cause and a~ 
~rrest, and ~t ~s d~ff~cult to get them to continue to investigate a case once 
~t has bee? cleared by arrest and filed with the court, i.e., onCe they have 
go~ten the~r arrest and clearance statistic out of it. Prosecutors attribute 
th~s to a lack of knowledge among police as to what information is needed by 
pr~secutors .and to a lack of incentive. That is, the job of making cases 
tr~alworthy ~s not rewarded within the traditional police reward structure. 

. A. second, related complaint is that the police do not understand the 
real~t~es of prosecution. Thus, they not only fail to bring in strong cases 
but do not understand why prosecutors have to reject, dismiss, and plea 
bargain cases. This results in unnecessary misunderstandings and conflicts. 

A third common complaint is about failures in communication and 
coordination between police and prosecutors. This takes a variety of specific 
forms including complaints that the police do not ask for prosecutorial advice 
before acting, or police fail to warn prosecutors about weaknesses in cases 
or ~he police ~re not ea~ily accessible to discuss cases, or too many polic~ 
off~cers. get ~nvolved ~n a case thereby unnecessarily complicating its 
prosecut~on. 

In comparing the complai:nts of police and prosecutors about each other 
one.i? struck by some exquisite ironies. Both groups agree that dispositions 
dec~Hons are not what they should be; but, police think this is due to 
prosecutorial incompetence, misguided leniency, lack of zealousness and 
overconcern for the public relations value of good conviction records. In 
c~ntrast, prose~utors say ~t is. due to the failure of police to bring in 
strong cases wh~ch they beheve ~s the result of police incompetence, lack of 
zealousness and motivation, and an Qver-concern for the public relations value 
of good arrest records. Both groups siay their respective jobs are not 
understood by the other group and that this causes needless conflict. Both 
groups complain about poor communication w'ith each other and that the other 
group should consult with them before makin.g certain decisions. The ultimate 
irony is that when asked to predict what the other group would criticize them 
for, ~oth police and prosecutors accurately predicted most of the major 
compla~nts the other agency had against thelill. 

The policy and remedial implications of the mutual complaints of police 
and. prosecutors can .be more f~lly ~p'preciated when the general issues lying 
beh~nd these compla~nts are ~dent~f~ed a:nd set in a large conceptual and 
evaluative context. This is done in the following three sections which make 
up the balance of the report. 
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Chapter 3 

POLICE-PROSECUTOR RELATIONS 
AND COMMUNICATION THEORY 

A. Criminal Justice ~~ Communication Process 

In order to fully understand the police-prose~ut~r .re1a~ioIl;ship as well 
as the quality of justice administered in a jurlosdloct1.on lot 1.S use.fu1 to 

. .. . . . t' n rocess The latter conS1.sts of exam lone cr1.mlona1 Just1.ce as a communloca 1.0 p. . . (. . inal event lon the present three parts: a slogna1 stlurce 1..e., a cr1.m . II II 

discussion) whose signals must be encoded into messages 1.n some. 1angua~~ and 
transmitted through channels (e.g., police reports, physloca1. evlo ence, 
witnesses) to a receiver (prosecutor, judge or jury) who. decodes (1.nt?rprets) 
the message. Lying outside the communication process, lots~lf, but ~lonked to 
it is the decision that is made on the basis of the infor~at1.on supplloe~. The 
investigation and prosecution of a crime actually CbnS1.sts of ~ ser1.es of 
mini-communication systems in which the output of one b~comes the 1.np~t o~ the 
next. It usually begins with a witness noticing a .cr1.me .and report1.ng 1.t to 
the police, who may send patrol officers and later 1.nvest1.gators, one or mo:e 
of whom will make verbal and/or written reports to a prosecutor, who may lon 
turn make a report to another prosecutor, who either decides the case throu9h 
plea negotiations or directs the state1s attempt to convey all th1.S 
information to a jury. 

B. Obstacles to Maximum Communication 

The main complaint of police and prosecutors a?out each other can ~ow ~e 
,examined more systematically. The police compl~lont--as they. ~tate 1.t--loS 
about the outcome of the communication process (lo.e., the declosloons made by 
prosecutors with the information supplied). I~ co~trast, the prosecutor I s 
complaint is about the inadequacy of the commun1.cat1.on process 1.tse1f. T~e 
true nature of the police complaint is examined later. What follows below 1.S 
an analysis of obstacles in the communication process. 

There are four main sets of factors that account for why prosecutors do 
not receive the information they need: (1) legal constraints on the 
organization and operation of the communication process; (2) the nature of the 
information needs of prosecutors; (3) the organization and operation of the 
channels of communication between the criminal event and the prosecutor; and 
(4) the nature of police training and motivation. 

There are legal and constitutional constraints on several aspects of the 
communication process including: how information can be obtained from 
sources; whose job it is to obtain the informat~on; how muc~ t,ime i~ available 
between the criminal event and the presentat1.on of the 1.nformatloon 1:0 the 
decision maker; the degree of fidelity of the information necessary; who has 
access to the information; and what information is regarded as relevant to the 
decision maker. 

The information needs of the prosecutor are enormous, comparatively 
speaking. That is, prosecutors need more than the minimal, gross detail 
sufficient to establish probable cause. They need the fine detail and nuance 
necessary either to prove a case beyond a reasonable doubt if it goes to trial 
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or assess its true strength and "value" if it is to be plea negotiated. To do 
this properly prose'Cutors, need to know not just the bare facts but a full 
description of the event in order to assess whether the event fits within the 
meaning of the law. They also need to know about the credibility of witnesses 
and anything that would affect a jury I s verdict. In addition, they need 
up-to-date and complete information regarding the defendant's prior record as 
well as any well-substantiated information about his current criminal 
activities in case they want to negotiate a plea or consider diversion. 

The two main channels of communication between the criminal event and the 
prosecutor are: the documentary channel (police reports) and the verbal 
(person-to-person) channel (conferences between prosecutors and police and, 
sometimes, with witnesses). In order to best meet the information needs of 
the prosecutor both channe Is should be used because each has advantages the 
other lacks. The documentary channel is essential to establish a record and 
is: most useful in conveying highly structured items of information, such as 
prior record, especially when a fixed, check-off format is used. But, it is 
not adequate for transmitting detail or the full context and chronological 
sequence of events and the investigation. Nor does it allow the prosecutor to' 
assess the non-verbal messages of police and witnesses that may bear on 
credibility. For these things, the pe!:'son-to-person case review between 
police and prosecutor (and witnesses) i~ necessary. Ideally such a review 
should be between the police officer responsible and most knowledgeable about 
the case and a prosecutor with trial experience who knows how to correctly 
evaluate cases in local terms. 

This arrangement exists in six of the 16 jurisdictions in our 
ncm-probability sample. The other jurisdictions use some compromise from this 
ideal. Moreover, because of the increased costs of transportation and police 
overtime associated with case transfer, some jurisdictions are adopting 
interorganization",l communication arrangements that substantially reduce the 
quality of the (' .. ommunication. For instance, instead of each officer de­
livering his own case to the prosecutor batch-processing systems are being 
ul3ed in which one officer delivers all cases for the depaxtment. Such 
arrangements not only reduce the quality of the case-related communication but 
also forfeit certain other important benefits associated with the 
person-to-person exchange between police and prosecutor including: (1) the 
a1bility of the police to convey information they do not want to put in 
writing; (2) the prosecutor1s ability to give immediate feedback regarding 
case disposition, errors in the case or leads for fUrther investigations; and 
(3) the prosecutor1s control over the case screening process. 

Because of the increased costs of the person-to-persop. method of case 
transfer, jurisdictions may want to consider alternative arrangements that are 
less costly but approximate the degree of communication and control provided 
by person-to-person method. Several alternative arrangements have been tried 
and can be ranked in decreasing order of their ability to simultaneously 
satisfy the three criteria of reduced cost, maximum communication, and 
ElUfficient prosecutorial control over the process: (1) telecommunication and 
telecopier linkages between police and prosecutor offices; (2) extending the 
prosecutor1s hours of availability for case review; (3) a two-track system in 
which the person-to-person channel arrangement is used only for the high 
priority cases and S'\,)'Ule compromise such as batch processing is used for the 
rest; (4) batch processing which employs a police "informed courier" who 
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familiarizes himself with each case before delivering it and can provide the 
prosecutor with ~ information than is contained in the written report; and 
(5) a batch processing system with an "uninformed courier. II One other 
possibility that has not been tried but should be explored is that of a 
computer-assisted case-evaluatioti-and-report-writing system. Such a system 
should be designed to allow the police officer in charge of the case to 
interact with a computer programmed to ask the basic questions an experienced 
prosecutor would ask and to produce a written report including any index of 
case importance used by the local jurisdiction. 

The fourth and final major explanation of why the prosecutor does not see 
the information he needs has to do with police training and motivation. When 
the police do not meet the prosecutor's information needs it is often because 
of either a lack of knowledge about what those needs are or a lack of 
incentive to meet them. The knowledge problem sometimes involves not knowing 
certain aspects of the law, such as the elements of an offense. But, just as 
often, it refers to a lack of appreciation of what it takes to prove a case at 
trial (or successfully negotiate a plea from a position of strength). The 
incentive problem is primarily attributable to the traditional definition of 
the police role in a case. That definition sees the police role as ending 
with arrest rather than with conviction. 

Generally, except for the most serious or celebrated cases, the job of 
developing the case beyond mere probable cause to a trialworthy case is seen 
by the police as doing the prosecutor's work for him for which the pol~ce both 
individually and organizationally will get little or no credit. Prosecutors 
in many jurisdictions report that once the case has been accepted for 
prosecution it is difficult to get the police to do any further work on it. 
Several use the tactic of refusing to accept a case for prosecution until the 
police do the additional investigation. This situation is becoming more acute 
because of the new speedy trial rules. Prosecutors are now trying to get the 
police to abandon the practice of arresting as soon as probable cause exists 
and develop the habit of delaying arrests (in cases with little risk of 
fugitivity, destruction of evidence, or danger to the community) until a 
strong case has been built and, thereby, delay the time at which the speedy 
trial clock begin~ to run. 

In brief, prosecutors would like to see the traditional police reward 
structure changed from one which emphasizes arrests and clearances to one 
which emphasizes the building of the strongest possible cases. Until this is 
done the main institutional incentive for making cases trialworthy will not be 
there and the nu.merous disincentives that the police have for providing the 
prosecutor with all the information they need will not be overcome. The 
police deliberately withhold and distort information given prosecutors for a 
variety of reasons including the tedium of writing reports; covering up 
inadequate police work; distrust of prosecutors; attempts to get cases 
accepted for pro secution and thereby counted as "cleared"; preventing the 
defense from discovering information or finding inconsistencies in the police 
officer's testimony and thereby reducing the probability of conviction. 

C. Information and Justice 

the 

. " 

This study did not develop quantitative data with which one could ,a.nalyze 
relationship between the quality of information and the quaLity of 
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justice. But i~terv~ews, observations and logic support some propositions 
about this 7ela~10nsh1p that address certain underlying policy concerns. The 
quality of Just1ce administered in a jurisdiction appears to be related to the 
quality of information available to the decision maker (all other things being 
:qual) •. In general, procedural, formal justice can be achieved on limited 
1nformat10n but substantive justice requires greater amounts of information 
espec~ally fine de~ail and nuance. Increasing the amount of informatio~ 
suppl1ed by the pol1ce to the prosecutl)r will not necessarily change the local 
patte:r;n ?f case att:t'i~ion. The same ::::ates of rejection, dismissal and plea 
negot1~t10n may cont1nue, yet, the quality of justice may have changed 
dramat1cally, for example, different kinds of defendants and cases may be 
dropped out of the ?ystem. Changing the amount and quality of the information 
per case ~ysomet1mes help the prosecution (by making the case stronger or 
demo~strat1ng that. the crime or the defendant is more serious than appeared 
earl1er) and somet1mes help the defense (by showing the inherent weaknesses of 
~he.case or t~at the.crime or defendant is less serious than had appeared) but 
1t 1S always 1~ the 1nterest of a higher quality of justice (assuming decision 
makers are d1sposed to using the information to achieve such a higher 
standard). 

D. Interpreting Information 

The value of different kinds of information supplied by the police to 
pros:cutor@. var~es with the context surrounding its interpretation. In 
part:-culirr, pol1ce c~edibility and the police relationship with the general 
pub11c affects the eV1dentiary strength of police testimony and especially the 
value of confessions obtained by the police. Contrary to the literature 
:xtolling the crucial importance of confessions to the prosecution of cases 
1t was found that confessions are not highly regarded by prosecutors. This i~ 
beca~s~ their value can be completely diminished at any time with any 
~ub11c1zed .incident bri~ging police credibility into question--something that 
1S a stand1ug problem 1n several jurisdictions. (An additional drawback of 
confessions is that once they are obtained, there is a tendency for the police 
not.to seek additional evidence to further str.engthen the case and protect it 
aga1nst suppression motions and credibilhy problems.) Our statistical 
analysis of robbery and burglary cases supported the conclusion that 
confessions are not as crucial to obtaining convictions as previously 
reported. Among cases that went to trial, the presence ot a confession was 
n~t significantly asso~i~ted with convi.ction in ten of the twelve analysei$. 
W1th re?ard to the dec1s!-on. t.o plead gU1lty or go to trial, the presence of a 
confess1on was D:ot a s1gn1f1cant factor in three of the six jurisdictions 
an~lyzed. Of f~fteen defendants interviewed, six had confessed but only two 
sa1d the confess10n was a major factor in their decision to plead guilty. 

While p~osecutors are not i~terested in getting confessions, they would 
like the po11ee to supply them w1th more of the statements and admissions of 
defendants, especia.lly false exculpatory statements--something which gives 
prosecutors .a ~act1cal advantage both at trial and in plea negotiations. 
However, aga1n 1n the interests of credibility these statements need to be as 
close to verbatim as possible rather than in the stereo-typical or conclusory 
:anguage often used by the police. Similarly, in order to be convincing to 
Ju:r;ors, pro:secutors :would like the police to use less stereotypical and 
~t1lted language wh1le testifying and generally be more concerned with 
1ncreasing their credibility with the jury through appropriate deportment and 
manner of testifying. 
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Chapter 4 

ORGANIZATIONAL ASPECTS OF 
THE POLICE-PROSECUTOR RELATIONSHIP 

A. Police. Prosecutors and Criminal Justice Goals 

Police and prosecutor often wonder whether they are " really on the same 
side," and have the same goals. The criminal justice literature on this point 
is somewhat confusing and inconsistent partly because of the ambiguity of the 
concept of organizational goals. Th~ literature on large-scale organizations 
is a little mo~e helpful by providing both an analytic framework for analyzing 
types of goa):s as well as the substantive finding that conflicts of goals 
among different units of large-scale organizations is common, if not normal. 

Five categories of organizational goals can be distinguished and used to 
analyze the compatibility of the goals of police and prosecutors, namely: 
social goals (things organizations do for society in general such as 
maintaining order); output goals (types of output defined in consumer 
functions such as consumer goods or punishment of offenders); system goals 
(the manner of functioning of the organization, e.g., whether growth or 
stability is gmphasized); product-characteristic goals (whether emphasis is on 
quality or quantity; uniformity or uniqueness); and derived goals (the uses to 
which an organization puts the power it generates in pursuit of other goals) 
(Perrow, 1972). 

Police and prosecutors have the same social goals. They both perform 
order maintenance and law enforcement functions and they both have the 
official responsibility of preserving two equally important but partially 
conflicting social values, namely, the control of crime and the rule of law. 
However, conflicts arise in the pursuit of these goals for three primary 
reasons. The prosecutor I s function intervenes between the po lice and their 
goal of enforcing law by cdnvicting criminals. Prosecutors often frustrate 
police efforts to achieve that goal by rejecting, dismissing, negotiating a 
case or losing it at trial. Some of the cases that are deliberately dropped 
from the prosecution or pled down to lower charges represent specific 
disagreements at the policy level between police and prosecutors as to which 
l,aws shall be enforced and at what level. Other times the disagreements are 
limited to conflicts between individual police officers and prosecutors over 
the value of particular cases. Such conflicts are not uncommon and 
occasionally result in physical hostility such as fist fights and tire 
slashings. At the policy level the disagreement involves the non- or minimal 
prosecution of certain classes of cases (often vice crimes) and these 
disagreements occasionally result in battles between police and prosecutors 
fought out in the news media. 

It has been suggested by some groups (see, e.g., National Advisory 
Commission on Criminal Justice Standards and Goals, 1976; and Fowler, et. a1., 
1977) that inconsistencies in the enforcement policies of police and 
prosecutors should be eliminated. In our view, however, such inconsistencies 
are not necessarily dysfunctional especially when the laws iavolved are 
controversial and opposed by reag~nable and substantial segments of the 
general public. Inconsistencies in the enforcement of such laws serve the 
interests of a pluralistic society by providing a compromise between the 
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conflicting demands on the system. The value clashes that exist between 
groups in society with differing views as to the propr.iety of a specific law 
are partially satisfied by having the criminal justice system both "do some­
thing" about these matters and yet not become overly intrusive or punitive. 

The second source of conflict between police and prosecutors in achieving 
their social goals arises from their performance of their respective order 
maintenance functions. The main problem here seems to be a mutual 
misunderstanding of the otherls order maintenance function. Prosecutors berate 
the police for clogging the courts with "cheap arrests" (Le., street-corner 
gambling; ~mall-time drug addicts; disorderly conduct). But, the police argue 
that these arrests are necessary to prevent neighborhoods from being taken 
over by these highly visible, nuisance offenders which the public wants 
controlled. On the other hand, the police criticize prosecutors for their 
high case rejection and dismissal rates. But, prosecutors argue that many of 
these cases are dropped or dealt with leniently because they involve disputes 
between people who know each other and in the course of case processing the 
disputes become resolved. 

The third sour.ce of conflict over social goals is due to the differential 
allegiance of police and prosecutors to the goals of crime control and the 
rule of law. The police are more sensitive than prosecutors to the demand for 
crime control and prosecutors are more sensitive than the police to the 
requirements of legality. This is partly due to differences in their social 
and individual backgrounds but primarily due to the differences in the nature 
of their criminal justice system tasks and their structural relationship to 
the public. In enforcing law the police are under greater scrutiny from the 
public as well as greater pressure for immediate action. What is more, unlike 
prosecutors the police come in diT.€{>ct physical contact with defendants and are 
often involved in dangerous and sometimes painful and disgusting situations. 
Under these circumstances it is difficult to devote as much enthusiasm to 
preserving the rule of law as to controlling crime. In contrast, prosecutors 
being removed from the pressures of the street and having substantial training 
in the law are better able to play the role of the detached, reasonable man 
f'ollowing the dictates of law. But, the aloofness and objectivity of the 
reasonable man can easily be resented and misunderstood by the man who is 
emotionally committed to 1l matter and who lives daily with the 
unreasonableness and inequities of the street. 

With regard to outcome goals the police believe they differ from 
prosecutors in wanting more severe dispositions than prosecutors. However, it 
was found that when police and prosecutors were given a hypothetical armed 
robbery case and asked for their recommendations as to disposition, the police 
were more likely to be lenient than prosecutors in terms of the choice of 
disposition; the choice of charge; the choice of where the sentence should be 
served; the type of sentence; and the length of the sentence. This together 
with other findings suggest that the main police complaint about prosecutors 
(namely, that their disposition policies are too lenient) is not primarily 
about outcome (i.e., the leniency of decisions) but about 
product-characteristic and system goals. That is, the complaint is about the 
way the disposition decision process is organized and what information is used 
in reaching decisions. The complaint is that the system of negotiated justice 
does not give due recognition to the professional investment and proprietary 
interest of the police in the case disposition process. It does not accord 
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the police the opportunity to participate in that decision making .process in a 
way that allows them to introduce information which might not otherwise be 
considered and which simultaneously accords them professional status similar 
to that of the other three professional groups involved in that process 
namely prosecutors, judges and defense attorneys. ' 

Furthermore, police satisfaction ~ith the disposition process can be 
improved without radical changes ~n the criminal justice process. 
Improvements can be made by simply developing ways for allowing the police to 
have input into case disposition decision making and for that input to be 
taken seriously. Allowing for this would reduce some conflict between police 
and prosecutors; would reduce some of the demoralizing impact of plea bar­
gaining on the police; and would also supply information useful to the 
decision makers. 

With regard to the fifth and last type of goal, namely, derived goals, 
police and prosecutors appear to use the power generated by their operations 
to achieve similar derived goals, namely, to influence the community to 
provide them with the means for greater crime control and more efficient 
operations. However, behind the official rhetoric, these two organizations 
frequently use their pow'er with the public, the legislature and the local 
funding sources to try to contro I each other, to gain favor at the other IS 

expense, and to obtain new laws whose benefits are not always agreed upon by 
the two agencies. 

B. The Division of Labor 

The process of investigating, apprehending and prosecuting criminals 
involves a variety of tasks, the responsibility for which has been divided 
between police and prosecutors. That division of labor, however, is not 
fixed, final or consistent across jurisdictions. It varies in important ways 
and that part of it having to do with which agency shall control the post­
arrest-early-screening functions has been continuing to evolve in the 
direction of prosecutors replacing the historical dominance of the police over 
this segment of the process. 

Problems in the police-prosecutor relationship arise out of four aspects 
of the division of labor: normal conflict characteristic of the division of 
labor in larger organizations; conflict over a variety of specific issues of 
limited scope, such as who will conduct line-ups; p~d conflict over two issues 
of much larger scope, namely, the investigativE: process and the charging 
process. 

Researchers who have studied large scale organizations other than the 
criminal justice system have found that while the principle of the division of 
labor allows man to achieve complicated tasks not otherwise possible it also 
has certain drawbacks. One of those is the common "tendency of any group of 
people occupying a given segment of an organization ••• to exaggerate the 
importance of their function and to fail to grasp the basic functions of the 
larger whole. Conflict between departments can become bitter and persistent. 
The members of each cannot accept common organizational objectives but only 
the specific tasks which comprise their daily lives" (Katz and Kahn, 1966:65). 

This tendency causes problems not only between police and prosecutor 
organizations but also within them, for example, between patrolmen and 
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detective divisions and between prosecutors at intake and those working in the 
trial units. A major part of this common problem in organizations is related 
to IIcircumscribed visible horizons II (Katz and Kahn, 1966: 65) which in the 
current context means a lack of trial orientation. For the police this refers 
to the fact that they are too concerned with the limited horizon of probable 
cause and arrest, and insufficiently concerned with what the prosecutor is 
going to need when the case continues downstream in. the process. For 
prosecutors (as well as judicial officers) working in the early screening and 
charging stages of the process, it often means either a lack of trial ex­
perience and hence a limited ability to properly evaluate cases, or a lack of 
motivation for assuming the responsibility of terminating cases at the 
earliest possible opportunity. 

The conflicts that arise over specific issues of limited scope vary by 
jurisdiction but often involve two types of underlying problems: protecting 
one's limited budget or problEms arising from unanticipated ambiguities in the 
division of responsibility. Typical of the budget problem are such conflicts 
as which agency shall bear the costs of conducting line-ups, transporting 
evidence to regional laboratories, or transporting witnesses or defendants 
subpoenaed from long distances. Typical of the ambiguous responsibility 
problem are such things as who has ultimate authority for the police unit 
serving as the prosecutors investigative detail. Most of these matters are 
things which could and should be worked out in a formal agreement between 
local police and prosecutor agencies. 

With regard to the investigative function, conflicts between police and 
prosecutors occur as well as other problems not always leading to conflicts. 
Prosecutors have an investigative responsibility under law (see, e.g., State 
.Y..!.. Winne, 12 N.J. 152, 96 A. 63 [1953]). They have an ethical duty to 
investigate suspected illegal activities when it is not adequately dealt with 
by other agencies (American Bar Association, 1971:30); and they have had their 
investigative staffs increased over time. Yet, the investigative function as 
a whole remains almost entirely with the police. This is to the detriment of 
the system because the police need, want and should have the advice and 
direction of the prosecutor in the investigative process (for instance, in 
~tters of writing proper search and arrest warrants, the propriety of using 
~nformants, and the making of certain deals and the importance of getting 
certain evidence). In many jurisdictions the prosecutors have not concerned 
themselves with these matters on a systematic basis. Individual issues either 
go neglected or are dealt with on an ad hoc basis, usually after disaster has 
struck. In the wake of such incidents prosecutors will complain that the 
police should have checked with them first; and the police will counter that 
prosecutors are too inaccessible, disinterested or unreliable. 

Some of these kinds of incidents could be prevented if clearer lines of 
responsibility and authority were jointly established. But this assumes a 
climate of trust and willingness among chief executives of each agency to 
grapple with sensitive issues. Two less desirable but more feasible interim 
substitutes or supplements are: (1) for prosecutors to be available to the 
police at least by phone at all times; (2) and providing means by which police 
and prosecutors can develop person-to-person contacts with each other in the 
course of processing cases so that informal social/professional relationships 
and, hence, trust can develop. In many jurisdLctions these informal networks 
are the main means of interorganizational cooperation and advice. However, 
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they should be encouraged but not allowed to substitute for or subvert formal 
mechanisms of coordination. 

The ms.in exceptions to the general pattern of prosecutorial 
. non-involvement in the investigative function are: investigations by the 
prosecutor's investigative staff; special investigative strike or task forces' 
and an increasing trend among prosecutors to make their offices available t~ 
~he po lice at a~ I times at least by telephone. Each of these types of 
1nvolvements has ~ts problems but none critical. 

The prosecutor's own investigative staffs are for the most part not used 
in. the. preliminary or early follow-up stages of investigations. They are used 
pr:t.mar~ly for tracking down witnesses (80% to 90% of their time). They are 
also used for putting last minute touches on cases and occasionally for 
re-investigating an entire case. These activities are often misunderstood and 
resented by the local police who worry about the prosecutor trying to put them 
out of business and resent the implied criticism of their work. In reality 
prosecutors are not interested in taking the early investigative proeess away 
from the police but would like the police to reduce the need for prosecutorial 
investigators by doing a better job of anticipating the prosecutor's needs. 

Special task forces focusing on rackets, vice, drugs and economic crimes 
involve prosecutors directly in the investigation process from the 
outset--usually in joint efforts with the police. Two problems in connection 
with such units typically occur. One is the question of who makes the 
important overall choice of targets of the investigations, something that 
usaally seems to go to the prosecutor. The other is the question of who 
controls the actual investigation of specific cases. The latter problem 
frequently involves both police and prosecutors stepping on each other's toes 
by trying to play the other's role. The unwritten division of labor that many 
such units have arrived at is that the prosecutor's job is to determine what 
information is needed and whether certain tactics in obtaining it are, legal. 
The police officer's job is to know how to get the information. . 

This same problem of blurring of roles occurs in those jurisdictions 
where prosecutors respond to the scenes of crimes or arrests. There too the 
same solution ha,s been worked out but only on an individual basis. Future 
units could avoid this common problem if this solution were made known in 
advance. 

The fourth and final major aspect of the general division of labor 
between police and prosecutors that is problematic is their respective roles 
in the charging process. Responding to the demands of the modern 
administration of justice and the recommendations of national commissions, 
prosecutors have been extending their roles in the system to the earliest 
point ill the charging process. The police have resisted this and in some 
places successfully delayed the process. 

C. The Mechanisms of Coordination and Cooperation 

The d\\~gree of coordination and cooperation police and prosecutors varies 
widely amoug jurisdictions along a continuum from the minimum necessa,ry to 
transact business (i.e., process cases) to the opposite extreme C?f partial 
IImergers II iII. which police and prosecutors join each other on special task 
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The main mechanisms of coordination and cooperation between police and 
prosecutors are: informal social structures; exchange relationships; and 
selected formal structures. Although formal chains of command exist within 
and between police organizations much of the coordination between these two 
agencies at both the line and command levels relies upon per,sonal tie~ bet~een 
individuals based on professional friendships and collegloal relatloonshlops. 
When the need arises members of both agencies call upon members of the other 
agency whom they know and 'trust, or they do not call at all. For this reason 
the usually high turnover rate among prosecutorial staffs as well as case 
transfer arrangements which isolate police officers from, the pro~ecut~rs 
represent structural problems in develvping better work long relatloonshlops 
between the two agencies. The constant change in personnel depletes the 
network of social ties and contributes to the isolation of each group from the 
other. Therefore, prosecutors should seek to reduce the rate of personnel 
turnover and police executives should reconsider the desirability of progr:ms 
which prevent the development of informal ties between agencies. 

On the other hand, in pursuing collegial relationships betwee~ agencies, 
prosecutors must protect their staffs against cooptation by the polloce and the 
loss of the degree of detachment needed to resist inevitable police pressures 
for maximum prosecution and minimal legal constraint. Proae~utors must 
carefully walk the middle of the road. Too much aloofness all.enat,es t~e 
police and reduces willingness to cooperate. Too close a relatloonshl.p 
destroys the prosecutor1s need for impartiality. 

A second way of understanding the nature of coordination and cooperation 
between police and prosecutors is in terms of exchange relationships, Le., 
voluntary agreements involving the offer of any utility in exchange for some 
utility offered in return. This happens at both the individual and 
organizational levels between police and prosecutors. A common and most 
important exchange which sometimes goes awry is "taking the heat ~I for, the 
other agency. There are numerous other exchange~ that occ~r loncludlong: 
accepting weak cases IIjust to get along" with the poll.ce; salvaglong cases that 
the police IIscrewed Up" by getting at least something from them through p~ea 
bargaining; making good on promises police 'made to defendants; and keeplong 
pros~cutors informed about the progress of sensitive investigations. 

As for formal coordination between police and prosecutors, this has been 
attempted through the use of various mechanisms. IICoordinating councils" with 
representatives of police, prosecutors and sometimes other agencies have been 
established. However, none of these represent the kind of 
system-coordinating, policy-making body advocated by reformers (e.g., Freed, 
1969). Their main function seems to be promoting good will and trust among 
agencies rather than setting overall law enforcement and prosecution policies 
or resolving disputes between agencies. 

However, in one large juriSdiction the police and prosecutors have 
established a command-level coordinating group that meets bimonthly and deals 
with specific problems and complaints that arise between the two agencies. 
This group does not set overall system policy, such as the level of resources 
to be devoted to certain kinds of crime. But it does resolve limited issues 
that 'would otherwise fester and alienate the two groups. 
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"Police-proseclltor liaison" programs are a second kind of formal 

mechanism used in a large number of jurisdictions. However, these programs 
differ considerably in their purpose and operation. One common type involves 
assigning either one police officer or a unit the responsibility of 
coordinating case transfer from the police to the prosecutor as well as return 
requests for additional investigation. This type of liaison program can be 
valuable as a coordinating mechanism not only in connection with the routine 
processing of cases but also in the unrecognized but highly useful role of 
trusted go-between whom both agencies use to check the motives and intentions 

'of the other. On the other hand, some of these liaison programs have the 
effect of further isolating police and prosecutors from each other. These are 
the programs where the liaison replaces the individual officer bringing over 
his own case to the prosecutor I s office. Under such circumstances patrol 
officers rarely interact with or learn the needs of prosecutors; and 
investigators have a considerably reduced level of interaction with 
prosecutors. 

A third formal mechanism of cooperation is the appeal procedures 
established in some jurisdictions by which police officers can appeal the 
decision of line-prosecutors to a supervisory prosecutor. These procedures 
serve primarily as gestures of good will and as safety valve measures for 
occasional cases. 

A fourth mechanism is the formal intake screening units through which 
prosecutors review cases directly with the police and give them innnediate 
feedback on the quality of their performance and the need for further 
investigation. 

A fifth mechanism is the formal, written feedback of case outcomes and 
the reasons for decisions sent by prosecutors to the police. In theory such 
feedback systems are exactly what is needed to overcome the lack of 
coordination between police 'and prosecutors that arises from the fact that 
police are not oriented towards measuring their performance in terms of what 
happens after the case is accepted for prosecution. Their circumscribed 
horizon is due to a large degree to the fact that they do not systematically 
learn what the outcome of a case was or the exten't to which their handling of 
it was responsible for a disposition that was more lenient than it might have 
been. The police want feedback for three reasons: (1) to improve their own 
efforts; (2) to have the satisfaction of knowing the results of thei~ efforts; 
(3) and to fulfill one of the less visible obligations of their job, namely 
accounting to victims and the public for the case. The majority of police 
departments surveyed in our national probability sample say they 00 get some 
feedback from prosecutors on dispositions and the reasons for them at initial 
charging (68%) and for dismissals and plea bargains as well (86%). But, this 
finding is deceptive. It does not mean that the police are getting the kind 
of feedback they need. 

In part the latter is due to the police themselves. Our field visits 
found that one of the main breakdowns in the feedback systems that do exist 
occurs when the information reaches the police departments. There the 
information is usually not distributed to the relevant individual officers 
and, more importantly, is not used systematically in assessments of police 
performance. The latter is, of course, tied to the traditional definition of 
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the police role as ending with arrest. Until police performance is measured 
to some extent in terms of the ability to make a case trialwocthy and until 
methods are developed to help police managers interpret prosecutors' feedback 
for its meaning regarding police performance, feedback systems will not serve 
the coordinating function that they could and should serve. 

A sixth major mechanism of coordination between police and prosecutors is 
the mutual participation of each in the other's training programs. This is 
already occurring in some jurisdictions but its full value is not being 
systematically or regularly exploited and the nature of the training does not 
always address the relevant needs. For both prosecutors and police those needs 
include not only developing necessary skills and knowledge regarding 
investigating and prosecuting cases but also developing a broad overview of 
the criminal justice system with an understanding of the constraints under 
which each of the two agencies operate. This should be done not only through 
classroom instruction but through direct observation of each other at work in 
the field. }:Irosecutors need an understanding of lithe street" and police need 
an understanding of the negotiation and trial processes. 

D. Trust and Effective Police-Prosecutor Relations 

Greater coordination and cooperation between police and prosecutors is a 
desirable goal which reform groups have sought to achieve for years and for 
which various mechanisms already exist. An obstacle to achieving greater 
coordination and cooperation is the lack of trust between these two agencies. 
The level of cooperation between them is increased when a climate of trust i;]. 
improved. The single most important factor in improving and maintaining a 
climate of trust between the two agencies is for one agency to demonstrate to 
the other that it is genuinely intere!sted above all else in the fair, 
efficient, effective and non-political adt~inistration of justice. This can be 
achieved through a variety of specific ta.ctics but the tactics themselves are 
not the formula for success. Rather it is their underlying significance as 
indicators of this commitment to the impa:rtial administration of justice. 

Some tactics include: for prosecutors, showing Some responsiveness to 
police priorities; independence from political influences; willingness to work 
with and be aveilable to the police; consistency in decision making; 
tactfulness in interpersonal exchanges; nnd for the police the avoidance of a 
reputation for perjury; conducting thclrough investigations; and for both 
agencies restraint in criticizing the other and a willingness for hard work. 

Even if an agency is performing effectively and impartially it cannot 
assume that the other agency perceives their performance that way. It may be 
necessary to take additional steps to call that fact to the attention of the 
other agency. 

Once a climate of trust he,s been established it will not necessarily be 
destroyed by situations where prosecut1ors must prosecute police officers for 
some unlawful actions provided that the prosecution is not seen by the police 
as politically motivated. 

In some jurisdictions the alifmation between police and prosecutor 
agencies may be so great that achieving greater coordination and cooperation 
under the current administrations may not be feasible. But in most 
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jurisdictions it is possible to reverse previous patterns of isolation and 
distrust by determined efforts to win the other agency's trust. 
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Chapter 5 

POLICE, PROSECUTORS, AND 
THE CRIMINAL JUSTICE PROCESS 

The Screening Process 

The police-prosecutor relationship cannot be fully understood unless it 
is examined both in terms of the main problem facing the American criminal 
justice process and in terms of the work of each agency within the stages and 
subprocesses of that process. 

The main problem facing the American system of administration of criminal 
justice economic--is the enormous discrepancy between crime incidents (demand) 
and available criminal justice resources (supply). The justice system can not 
promise to catch every criminal or to give every defendant a trial. Methods 
must be found to reserve the jury trial disposition for the few cases that 
"should" or "need" to go that route and bring the vast majority of other cases 
to some oth.er disposition without unfairly denying defendants their right to 
trial or unduly jeopardizing the safety of the community. 

The two main methods of coping with the case load problem are 
decriminalization and selective enforcement and prosecution, i.e., "screening" 
in the generic sense. Of the two the latter is the more feasible. 
Decriminalization has long been advocated but not extensively used because of 
its high visibility and political risks to criminal justice practitioners. In 
contrast, selective enforcement occurs at a less visible level and over the 
last 150 years has become the central reality in the administration of 
justice. The two key agencies in this screening process are the police and 
the prosecutors. The police control the threshold decisions as to what to 
investigate and whom to arrest. Then, of all the arrests that are made, the 
police and prosecutors are the primary decision makers responsible for 
disposing of approximately 95% of ~hose cases through decisions made in 
administrative settings rather than in adversarial hearings before a judge in 
open court. The overall screening mechanism consists of the series of 
decisions regarding who to investigate; who to arrest; whether to charge; l-li.th 
what kind, level and number of charges; and what terms should be agreed to if 
the caSe is negotiated. In general the police have not yet come to an 
understanding or acceptance of the necessity or legitimacy of selective 
enforcement and prosecution. While they may agree that a few cases have to be 
rejected, dismissed or plea bargained, they generally object to the extent to 
which this goes on; and they have serious reservations about who makes these 
decisions, how they are made and on what grounds. The police have special 
difficulty in accepting the broad discretionary powers of the prosecutor. 
They question the wisdom and legitimacy of his being able to decide what laws 
shall be enforced and against whom. They would feel that a better quality of 
justice would be done if a grand j~ry or a judge made these decisions. 

Most important of all, the police do not recognize their own role in 
creating the problem that selective prosecution is designed to solve. 
Therefore, they are not actively seeking ways in which they can help resolve 
it. They could reduce the volu1)?,e of prosecutorial screening by reducing the 
number of cases they bring in, by making stronger cases and better repo'.rts, 
and by exercising their power to terminate cases after arrest on their own 
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authority.(as is allowed.in certain jurisdictions). However, the police are 
not pursu~ng these solut~ons. In none of the 16 field sites are the police 
even conside.ring limi~ing the number of arrests. The majority of police 
departm:nts ~n our nat~onal sample do not release suspects after arrest. And 
:he pol~ce h~ve not i~s~itutionalized an emphasis on making cases trialworth~ 
.ather than Just suff~c~ently strong to justify arrest. 

. . 
We recommend that each of these possibilities for greater police 

participation in the overall screening process should be explored. The 
desir~bility of police striking a proper balance between the q\!ality and 
quant~ty of arrests seems clear. However, the questions of non-arrests and 
rele~s: .after arrest by police raise concerns about legality, and the 
poss~b~l~t! of abuse. These need to be further studied before all the costs 
~nd. b~ne~~ts of such policies can be determined. The experience of one 
Jur~sd~ct~on where the police release and terminate 55% of the armed robbery 
cases. suggests that there are substantial savings to be gained by such 
~ract~7e. On the other hand, the better policy may be to reduce the police 
~ncent~ve to make arrests and encourage them to adopt a higher standard of 
probable cause. 

In contrast to the police, most prosecutors have at least accepted the 
real~ty and legitimacy of certain kinds of case screening. But they have not 
unan~mously or fully responded to the challenge. National commissions have 
recommended that the charging decision should be the major filtering point in 
the system. They further recommended that this decision should be controlled 
b~ the prosecutor; that the standard for case screening should be something 
h~gher than probable cause; and that in addition to the singular question of 
whether there is enough evidence to proceed, the ptosecutor should consider 
other matters such as court backlog, equity, utility and economy in deciding 
whether to prosecute. 

We have found that these recommendations have not been implemented in 
many jurisdictions. Some chief prosecutors in major jurisdictions have. yet to 
see it as their responsibility to take over the charging process and conduct 
the kind of screening recommended. In other places prosecutors would like to 
do this but are being resisted by the police. A substantial proportion of 
offices (39%) in our national sample reported that they still use probable 
cause as their charging standard; and, a majority of the offices in that 
sample (51%) do not review cases before they are filed in court at the initial 
stage of the process. However, notwithstanding these findings, the overall 
trend is clearly in the direction of increasing prosecutorial recognition of 
the importance of early case screening. 

One important unsettled issue is where the .screening process should be 
located. Should it occur immediately after arrest (within 24 hours) and 
b:fo~e initial filing in court; or, should it occur after initial filing but 
w~th~n a few days after arrest? The national commissions seem to imply that 
it should occur immediately after arrest. In jurisdictions that have this 
arrangement substantial economies for both the defendants and the state are 
achieved. (For example, 20,000 of 22,500 felonies were either dropped from 
prosecution or reduced to misdemeanors in one jurisdiction; 42% of 20,000 
arrests were eliminated from the process immediately in another jurisdiction; 
and 42% of the murder cases were found to be non-cases in yet a third 
juriSdiction. ) 
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Ordinarily, however, if the review is immediately after arrest certain 
kinds of information needed to assess the "true value," of the case may not be 
available (such as out-of-state prior records, line-ups, and an accurate 
assessment of the cr'edibility and commitm~nt of the law witnesses). Hence 
some cases that might be accepted may have to be dismissed or plea bargained 
later and others that were rejected may have been ones that would have been 
accepted if more information were available. In addition, this immediate 
review format would require substantial increases in prosecutorial staff in 
certain jurisdictions where cases are filed in numerous outlying lower courts 
(although this problem could possibly be solved with telecommunication 
linkages to the prosecutor's central office or through a computer-assisted 
case-evaluation technolc&y). 

If the initial prosecutorial review occurs a few days after the arrest, 
the process can be based on more complete informntion thereby increasing the 
prosecutor's ability to select out additional problematic cases and more 
accurately prioritize the rest. However, delaying the review to this time bss 
several disadvantages. The cases that would have been screened out earlier 
have now been allowed to enter the court system thereby creating a variety of 
costs to the court and to the defendants. In addition the police will now 
control the decision regarding init'ial charges. This means that cases will 
usually be charged at higher levels than they would have been by prosecutors. 
This in turn means that bail will probably be higher than it would have been; 
the official criminal records will be misleadhg; and in some places the 
prosecutor's discretion in charging will have been constrained. 

If the prosecutor's review does not occur until much later or not at all, ' 
then not only are the economies of early review lost (unless the police or the 
judiciary substitute screening of their own for that of the prosecutor) but 
also the police charging decisions will control the case throughout most of 
the initial charging st~ge and possibly through formal accusation. 

In our non-probability sample of 16 field sites six had prosecutorial 
review prior to initial filing in court; six had the review a few days later; 
three had it much later; and one had essentially none at all. In virtually 
all jurisdictions where the police set the initial charges prosecutors 
reported that the police usually charge at the maximum level. The two main 
reasons for this appear to be the desire among police for the felony arrest 
statistic and the lack of the necessary knowledge and experience with the law 
as locally applied to be able to select appropriate charges. 

The final mechanism of selective prosecution is plea negotiations. The 
use to which this mechanism is put and the kind of justice it produces depends 
upon. the nature of the screening that occurs prior to plea bargaining. If 
there is effective screening, then most cas~s going forward will be reasonably 
strong and plea bargaining can be used primarily for doing substantive justice 
in a few wc.:thy cases and for the bulk of the caseload obtaining convictions 
without trials in exchange for small concessions. In contrast, where there is 
no effective early screening, plea bargaining will take on a substantially 
more uneven character and the undesirable features of plea bargaining are more 
likely to occur. Because cases will vary in case strength as well as 
seriousness of the offender and other factors that affect plea negotiations, 
the evenhandedness and appropriateness of negotiations in particular cases 
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will b-e more problematic. What is more, plea bargaining will be forced to 
ser~e the early screening functions that would have been performed by an early 
rev~ew program. ?h~rges will be adjusted and cases will be filtered out 
through plea ~arga~n~ng that would have been rejected at screening. But, in 
both cas~s th~s wl.ll be done in exchange for guilty pleas except for those 
cases wh~ch were so weak as to require outright dismissal. 

B. Tasks, Stages, and Processes 

In all jurisdictions for most crimes the investigation and arrest 
'decisi?ns ar~ co~troll~d .ent~rely.by the police. Except for the comparatively 
rare u:vest~gat~on ?r~gl.nat~ng 1.n the prosecutor's office, the prosecutor 
plays vl.rtually no d~rect role in the initial stage of the process. Nor does 
he. have a su~stant~al role in shaping police policy decisions affecting what 
cr~mes get ~nvest~gated and who gets arrested. With few exceptions most 
pr~secutors have not seen it as their responsibility to act as some sort of 
ch~ef law enforcement officer setting overall investigation and arrest as well 
a~ c?arging policies in their jurisdictions. Even those prosecutors who are 
w~l~~n~ to take an a~gressive role in case screening usually see that role as 
beg~nn~ng after the ~nvestigation and arrest decisions have been made by the 
pol~ce •. More~ver~ these prosecutors say they are not attempting to influence 
pol~ce ~nvest~gatl.On and arrest policies even indirectly through their (the 
prosecutors') charging practices. 

. Exceptions to the above are a few prosecutors who have tried to get the 
po~~ce to change their arrest policies especially in regard to the types of 
cr~mes they arrest; the targets of their arrest and the amount of investi­
gation done before arrest. These prosecutors have used a variety of tactics 
to ~chieve their aims including refusing to charge cases; lobbying the state 
le~~s~a~ure for exp.anded authority over the initial charging process; and 
cr~tc~z~ng the pol~ce in the pr.e3S. The first two methods have been 
successful. 

While prosecutors do not try to influence arrest policies, many of them 
have programs designed to allow them to participate in the investigation and 
arrest stages by way of providing the police with advice on technical legal 
matters (such as the evidence needed for certain crimes and the writing of 
warrants). Ninety percent of our national sample of the prosecutors' office 
sai~ they have. a prosecutor on duty 24 hours a day, seven days a week to 
advl.se the pol~ce regarding legal questions in individual cases. , However, 
whether or not individual police officers use this service depends upon their 
trust Df and familiarity with the prosecutors involved. Field interviews 
indicate that this trust and familiarity are often not there and that this 
service is substantially underutilized. 

The social organization of the charging stage of the criminal justice 
process varies widely among jurisdictions and this is associated with a 
concomitant variation in the roles played by police and prosecutors in that 
process. In the majority of jurisdictions the police playa substantial role 
in the charging process either officially or unofficially. In ten of our 16 
field sites and 20 of the 39 jurisdictions in our national sample, the police 
set the intial charges. In one of our field sites where the prosecutor sets 
the initial charge, the police nonetheless have their own case review process 
which precedes the prosecutor's review by only a few hours ane results in 
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about 50 percent of felony arrests being released. In other jurisdictions 
where prosecutors are formally in control of the initial charging, the actual 
decision is frequently made by the police and rubber-stamped by prosecutors. 
In still other places prosecutors have delegated their charging responsibility 
to the local detective bureaus or other police officers. 

In contrast to charging, the plea bargaining process is more completely 
in the control of prosecutors; yet, the police still play a substantial 
indirect and, in some places, direct role in plea bargaining (a.lthough neither 
role is clearly recognized by the police). The police directly influence the 
need for .as well as the terms of plea bargains through the kind of 
investigation and report they prepare. The stronger the case the better the 
prosecutor's position in plea bargaining. Beyond this, the police also 
bargain with defendants to get them to admit their guilt. In Some 
jurisdictions plea bargains cnnnot be submitted to the judge unless the police 
have been at least consulted about, if not approved of, the terms of the plea. 
In a few jurisdictions where the police serve as prosecutors in the lower 
courts they engage in plea bargaining just as prosecutors would. 

Most police say that in their negotiations with defendants they do not 
make promises regarding specific sentences or charges. Typically they say 
they use language that is vague but generally designed to encourage the 
defendant in the belief that if he admits his guilt there will be something in 
it for him. This apparently does not take muc.t. because, as we found in inter­
views with defendants, plea bargaining is 'Gild 1 known and anticipated by 
defendants. They e:~pect to get something in e~!tt::hange for their admissions to 
the police and some of them initiate the barg~I.;L·,:J.:i_ng without hesitation. 

Some prosecutors and defense counsel say ,they find that by the time they 
get to a case a deal has already been stru':~·~c. between the defendant and the 
police. Seven of 15 defendants said that the police tried to bargain with 
them to get them to confess. Only one said that the police promised to IIget 
him off. 1I The other six said the police made less specific promises such as 
IIthings will go easier for you." Three of the seven defendants reported that 
they did confess. 

The trial process is also something that is primarily in the control of 
prosecutors. But, the police do playa critical role in this process in their 
cape,city as witnesses. In addition, in some jurisdictions the police s€!rve as 
quasi-co-counse,l to prosecutors. This is especially true in the lowe:t' courts 
where the polic~} often serve as unofficial instructors for new prosecutors and 
also where even more experienced prosecutors faced with large case loads 
frequently rely on the police to IIbrief them ll on the case. In a few 
jurisdictions in the lower' courts the police officially or unofficially serve 
as prosecutors. 

While the police may .play an important role in trial, several police 
officers each with a decade or more of experience report they rarely (less 
than 6 times) or never have been to trial. These officers preferred it this 
way and had come to rely on plea bargaining to dispose of their cases. 
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Chapter 6 

RECOMMENDATIONS 

A. Policy Recommendations 

. Prosecutors should m~n~m~ze the rate of personnel turnover in their 
off~ces by appropriate means including both seeking adequate salaries for the 
a~s~stants and requiring assistarits to obligate themselves to the office for a 
m~n~mum 0f three years. 

Ch;ef pr?secutors ?h?u~d take ap~ropriate action to provide an adequate 
l7v7l of pol1ce accesHbl.hty to thea offices. This should include at a 
m~n~mum: 0) the establishm.ent of a procedure whereby individual police 
off~cers may appeal prosecutor~al actions in individual cases to command-level 
prosecutors and ultimately to the chief prosecutor; (2) the establishment of a 
cont~ct ~e~son within the prosecutors's office to whom the police can direct 
~ny ~nqu~ri~S, requests, and other matters which cannot otherwise be handled 
~n the rout~ne contact between police and prosecutors' (3) the establishment 
of an ~ffice policy regarding which prosecutor is in ;harge of a case at each 
s~age ~?- the process; (4) and, within the limits imposed by budgetary con­
s~derat~ons and other priorities, the establishment of Some form of 
availability of his office to the police for as close to a 
24-hour-7-days-a-week schedule as possible. 

Chief prosecutors should take appropriate actions to sensitize their 
staffs to the importance of the manner of interpersonal interaction with the 
police,. victim~ and witnesse.s, and. alert their staffs to the potential for 
those ~nteract~ons to be m~sperce~ved because of the superior/subordinate 
structure of the relationship. 

Prosecutors' offices must take steps to assure that a consistent standard 
of probable cause is used among their staffs. 

Police administrators in consultation with their local prosecutor's 
~ffices s~ould develop procedures for minimizing the number of police officers 
~nvolved ~n processing a case and for identifying·the officer in charge of the 
case and the principal/essential police witnesses. 

Both police and prosecutors should be provided with the opportunity to 
develop an understanding of the order maint'enance functions of the other 
agency. This should include some field experience observing the other agency. 
In addition, the policies and procedures of each agency should be designed so 
as not to unduly interfere with the exercise of the other's order ~intenance 
function. 

Coordinating groups of executive-level police and prosecutors (although 
not necessarily chief executives) should be established and should meet 
regularly to deal with the daily problems arising from their joint efforts. 

Systems of feedback to the police providing case outcomes and the 
prosecutor I s reasons for them should be established, and police should be 
assisted in developing ways of adequately interpreting and incorporating this 
information both into measures of police performance and measures of 
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departmental policy. 

Jurisdictions that can afford it should establish procedures allowing for 
a prosecutorial review of a case before it is initially filed in court. Where 
this is not feasible then a prosecutorial review ~hould be made within three 
to ten days after arrest. 

Of all the arrangements for case transfer between police and prosecutor 
agencies we recommend that jurisdictions make every effort to achieve that 
arrangement which allows for person-to-person interaction between the police 
officer familiar with the case (and also lay witnesses) and an experienced 
prosecutor. However, when financial limitations make this arrangement not 
feasible, then the jurisdiction should adopt the next alternative arrangement 
that is financially feasible and most closely approximates this ideal. In our 
view, the various alternatives in the rank order of desirability are: (1) 
telecommunication and telecopier linkages between the two organizations; (2) 
extending the prosecutor's hours of availability for case review; (3) a 
dual-track system of prioritized cases in which the person-to-person track is 
used for the most serious cases and batch-processing for other cases; (4) 
batch-processing for all cases but with a courier familiar with the case 
before delivering it; (5) batch processing with an uninformed courier. 

Police courtroom performance should be included in the normal measures of 
police performance; and both in-service and police academy training programs 
should give priority to instruction in the techniques for being a credible and 
effective tri~l witness. 

Police departments should adopt career development programs involving the 
rotation of assignments. This should be done in tandem with a continuation of 
the traditional specialization among some detective/investigators. The 
rotating police officers should be allowed to investigate only less serious 
crimes and should be on assignment for a minimum of six months. 

A formalized system of transmitting and tracking prosecutorial requests 
for follow-up investigations should be implemented in every jurisdiction. It 
should include a method for holding the police officer in charge of the case 
accountable for the timely and satisfactory efforts to complete the 
investigation. Consistent failure to execute such requests should be weighed 
negatively in decisions regarding promotion, merit increases, and other police 
benefits. 

Agreements should be made between prosecutors' offices and the local 
police departments they serve regarding the division of work responsibilities, 
decision authority, and budgeting of tasks involved in case processing. 

B. Recommendations for Future Research 

The fact that there are more cases than the criminal justice system can 
handle fairly and effectively has long been recognized. The unanimous 
response of criminal justice reformers has been to recommend that cases should 
be carefully screened at the earliest possible point and weak cases 
eliminated. Since the 1960' s the generally accepted view has been that the 
prosecutor should do this screening and it should be done between arrest and 
the initial filing of cases in any court. 
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However, in many jurisdic~ions this ,arrangement is not yet adopted; in 
many it is not regarded as opt~mal; and ~n many it would not be feasible for 
prosecutors to st~f~ such an arrangement. Therefore, alternative screening 
methods should be ~r~ed and evaluated. They should be considered for use both 
~s a s~rrogate for early prosecutorial screening in jurisdictions where the 
~deal ~? not presently feasible and as a ,supplement in others. In short 
early (~.e., between arrest and initial filiug) case screening by Drosecutor~ 
should, I1;0t ~e allowed to continue as the primary answer to th~ need for 
select~v~ty ~n the expenditure of limited criminal justice resources. Based 
on such, research a model agreement useful nationwide should be developed for 
the pol~ce/prosecutor screening process. 

In this regard three possibilities should be explored. The first is to 
explore the merits of expanding the police role in the selection process both 
befor: and after arrest. Demonstration projects might examine the relative 
benef~ts and feasibility of police policiea designed to limit or reduce the 
number of arrests for selected categories of crime. Such an examination 
~hould include a, look at such issues as how Iowa standard of probable cause 
~s currently be~ng used by the police and whether it could and should be 
raised; what place should there be, if any, for arrests that are made for 
reasons of order maintenance but with no expectation of prosecution; and to 
what extent arrests can be delayed until a case is more fully developed. 

, With reg~rd t~ post-arrest screening, the possibility of expanding the 
pohc: role ~n th~s area should be explored. Some jurisdictions' (e.g., 
~etro~t, Seattle) already make extensive use of such screening despite the 
tact that they also have early prosecutorial screening. Perhaps this 
represents an unnecessary duplication of efforts or perhaps it enhances the 
screening function and may even be a model for jurisdictions without early 
pro?ecutorial review. On the other hand, perhaps it fosters a disregard among 
pol~ce for the rigorous application of probable cause. 

Another line of research regarding enhancing the screening function 
should be to explore the greater use of telecommunications and telecopier 
linkages between central prosecutors' locations and outlying police locations 
as an alternative to in-person, early screening by prosecutors. There are 
numerous possible efficiencies in terms of personnel and travel costs that 
might be achieved in addition to better case preparation, quick case disp­
osition and reduced rates of case attrition. 

Yet another possibility worth exploring is the development of 
computer-assisted case evaluation methods. It might be feasible to have the 
police produce more thorough, legible and useful reports for prosecutors by 
having them interact with computers programmed to evaluate cases along the 
main criteria that a local prosecutor would use if he were available to do an 
in-person screening interview. The model would be to parallel similar 
applications of the computer in other fields, such as medical diagnosis. 

In addition to research related to improving the selective justice 
process, there at'e other issues that the present study suggests need further 
exploration. One is the whole matter of confessions, how they are obtained 
and what role they play in police work and in proving a case and in convincing 
defendants to plead guilty. Another is the matter of measuring police and 
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1 t t dis t inc t is sues here. The 
prosecutor performance. There are at eas wo b h 
first has to do with developing ways of measuring performances?f ?t gro~ps 
in a way that is directly related to their role in the commun~~at1o~ .~ys t~: 
that they operate. As a substitute for tieing performance to t 1ng~ i~ e ways 
number of arrests or convictions, performance should be measure 
related to' the quality of information processing. 

The second issue is related to the crucial need for pros:cutorial 
feedback to the police. If such feedback is going to become the ?asI.s for an 
ongoing self-corrective or . performance-measuring system, then pol1ce manager~ 
are going to need help in devising ways to interpret the feedbafck ~h;y getht, 

. d ., ays 0 g1v1ng e 
and prosecutors are going to need help 1n ev1S1ng w f 
feedback that would be most useful to police purposes. The cur~ent s{stemsfo

l feedback where they exist are not adequate for the task 0 tru y use u 

feedback. 
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