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Special Agent McGuiness

domestic pursuits (the yard).4 The area
beyond the curtilage, characterized as
“open fields,” was not considered to
be within the meaning of the term
“houses,” even though legally owned
by an individual, and thus was not ac-
corded fourth amendment protection.s

Based upon these principles, it
was understood that if law enforce-

ment officers were in a place that they

had a right to be, including the open
fields of an individual, and acquired
evidence from that individual's prem-
ises without any physical intrusion into
those premises, such activity on the
part of the law enforcement officers did
not constitute a search, and hence no
. compliance with the fourth amendment

“+Ivas required.6 Thus, in Goldman v.

United States,” where Federal Bureau
of Investigation (FBIl) Agents, lawfully
present in an office adjoining defend-
ant’s, placed a sensitive listening de-
vice against the wall in order to detect
what was being said in defendant's
office, the Court ruled that since there
Wwas no trespass into defendant's
premises, there was no search for
fourth  amendment purposes, and
therefore no warrant was required for
this activity.

The Katz Decision

This traditional view was changed
radically by the Katz case. In Katz, the
Government, acting without a warrant
or other judicial authorization, inter-
cepted defendant's end of telephone
conversations by means of two micro-
phones attached by tape to the top of
two adjoining public telephone booths
from which Katz regularly made calls.®
Katz was subsequently prosecuted for
the interstate transmission of wagering
information by telephone in violation of
a Federal statute, and tape recordings
of the intercepted telephone calls were
introduced in evidence over his objec-
tion. The Government argued that
since no physical intrusion was made
into the booth and since jt was not g
“constitutionally protected area” (the
defendant having no possessory inter-
est as such in the booth), a search for
fourth amendment purposes did not
occur. In holding that there was a
search, the Court stated that it was
erroneous to resolve questions of
fourth amendment law on the basis of
whether a constitutionally protected
area is involved, “[flor the Fourth
Amendment protects people, not
places.” ®This being the case, thereach
of the “Amendment [also] cannot turn
upon the presence or absence of a
physical intrusion into any given enclo-
sure.” 10 The Court thus concluded that
the Government's activities “violated
the privacy upon which [the defendant]
Justifiably relied while using the tele-
phone” 11 (emphasis added), and hence
a search within the meaning of the
fourth amendment had taken place.
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“. . . the view emanating from the courts is that visual
enhancement devices can just as effectively violate one’s reasonable
expectation of privacy as aural enhancement devices.”

Since no prior judicial authorization for
the intrusion had been obtained and no
traditional exception to the warrant re-
quirement was present, the fourth
amendment was violated.

In cases following the Kaitz deci-
sion, the Court appears to have used
the phrases ‘‘reasonable expectation
of privacy,” 12 “legitimate expectation
of privacy,” 13 and “justifiable expecta-
tion of privacy” ' interchangeably in
characterizing when a fourth amend-
ment search is present, and for pur-
poses of this article, the words
“reasonable expectation of privacy”
are employed.

Underlying the Kafz decision
seems to be the notion that one’s pri-
vacy can be just as effectively violated
through sense-enhancing devices as
through an actual trespass.!s That be-
ing the case, can it now be said that
use of devices to enhance one’s vision
(as opposed to hearing as was done in
Katz) constitutes a search for which a

warrant is required? This article exs-/

plores the treatment accorded thi
question in the relevant cases arising
since Kaiz.

First, it might be asked if there is
some significant difference, in terms of
interests to be protected, between
seizing aural evidence {words) and
seizing visual evidence. Can it be said
that observing a person’s actions nev-
er infringes his reasonable expectation
of privacy? An argument can be made
as follows: First, binoculars and tele-
scopes, as opposed to surreptitious
bugging devices, are in rather common

28 / FBI Law Enforcement Bulletin

use today, and second, society does
not expect to be free from the non-
trespassing, uninvited eye, as opposed
to the uninvited ear. This is reflected in
the fact that while extensive legislation
exists regulating wiretapping and bug-
ging,*® no such similar legislation exists
with respect to visual enhancement de-
vices. This approach, however, has not
been explicitly adopted by any court to
date, perhaps because of the notion
that one should not have to live the life
of a mole in order to claim fourth
2mendment protection.” There is also
the realization that visual observations
can, in many instances, be more intru-
sive on privacy than eavesdropping on
conversations. While there is no assur-
ance that what is said in a conversa-
tion will not be repeated, a person’s
actions may be taken in seclusion, with
the expectation that they are purely
private.18

Thus, the view emanating from the
courts is that visual enhancement de-
vices can just as effectively violate
one's reasonable expectation of priva-
cy as aural enhancement devices.!?
This raises the more difficult question
of when and under what circumstances
a reasonable expectation of privacy
arises. Does it make a difference if the
visual enhancement device is used to
view something in an open, public

"area,?® as opposed to private prem-

ises? 21

Use of a Visual Enhancement
Device To View Into an Open
Publiz Area

~ Although by no means a settled
question in view of language from Katz
that what a person “seeks to preserve
as private, even in an area accessible
to the public may be constitutionally
protected,” 22 there has been no case
decided to date which has required a
warrant for a visually enhanced viewing
into an unenclosed public area, such
as a public street,23

Viewings Into Premises

When visual enhancement de-
vices are used to view into premises
though, the courts have not been in
agreement in their analysis of the rea-
sonable expectation of privacy ques-
tion. This article reviews the cases in
this area to date.

In these cases, the officers invari-
ably did not have probable cause for
obtaining a search warrant prior to the
viewings; the observations supplied
the probable cause for the issuance of
warrants. Evidence was then seized
pursuant to the warrants, with the de-
fendants subsequently claiming they
were invalid because based upon ille-
gally seized evidence, namely, the war-
rantless viewings made with the sight
enhancement devices. Since this fact
situation is present in all of the cases
analyzed below, it is not repeated in
each case discussion.
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The first post-Kalz case to deal
with visual enhancement devices was
Fullbright v. United States?* a case
decided by the U.S. Court of Appeals
for the 10th Circuit. Law enforcement
officers entered at night upon the open
fields surrounding a farm. With the aid
of binoculars, the officers were able to
observe defendants operating a still
located inside a shed, a place the court
assumed to be within the curtilage of
the house. The officers made these
observations from a position 75 to 100
yards away from the shed. In holding
that the warrantless observations did
not violate the fourth amendment, the
court stated as follows:

“[O]bservations from outside the
curtitage of activities within are not
generally interdicted by the Constitu-
tion. . . . By this we do not mean to
say that surveillance from outside a
curtilage under no circumstances
could constitute an illegal search in
view of the teachings of Kaiz v.
United States. It is our opinion, how-
ever, that on the record before us

. . . the observations in question
may not be deemed an unreason-
able search. . . ." 25

Fullbright was subsequently cited
as authority for upholding binocular ob-
servations in another case decided 2
years later by the Fifth Circuit Court of
Appeals, United States v. Grimes.?® In
this case, the officer, situated in a field
belonging to another, was able to ob-
serve, with the aid of binoculars, the
defendant on his property. The defend-
ant was engaged in placing cartons of
untaxed whiskey into an automobile.

The facts indicated that the officer was
approximately 50 yards from defend-
ant's house at the time of making the
observations. The case does not indi-
cate whether the defendant was within
the curtilage of the house at the time of
the observations. The court, without
discussion, merely stated that the Gov-
ernment’s activity ‘“‘did not constitute
an illegal search,” 27 citing Hesfer, the
famous open fields doctrine case, and
Fullbright, without any reference to, or
discussion of, the Katz decision.

Pennsylvania was next to scruti-
nize the use to which binoculars were
put in Commonwealth v. Hernley,?® a
more complex case in terms of privacy
expectations than either Fullbright or
Grimes. In Hernley, an FB| Agent, act-
ing on a tip, initiated a nocturnal sur-
veillance of a printshop to determine if
footbail gambling forms were being
printed therein. The Agent could hear
the presses in operation, but could not
see inside the shop due to the height
of the windows from the street. To
remedy this, the Agent mounted a 4-
foot ladder from a position off defend-
ants’ property, 30 to 35 feet away.
From this. vantage point and with the
aid of binoculars, the Agent was able
to view into the premises, detecting
footbail parlay sheets being printed
inside.

Defendants  challenged the
Agent’s binocular observations, con-
tending they constituted a search for
which a warrant was required. In find-
ing that the viewings did not constitute
a search, the court reasoned:

*QOur case presents the situation in
which it was incumbent on the sus-
pect to preserve his privacy from
visual observation. To do that the
appellees had only to curtain the
windows. Absent such obvious ac-
tion we cannot find that their expec-
tation of privacy was justifiable or
reasonable, The law will not shield
criminal activity from visual observa-
tion when the actor shows such little
regard for his privacy.” 22

In the Nebraska case of State v.
Thompson, 3¢ the defendant did, in
fact, curtain his window, but to no avail
insofar as the court was concerned.
Officers, validly present in an alley be-
hind the defendant's premises, were
able to view into defendant's living
room with binoculars and observe a
marihuana party in progress. Unlike the
situation in Hernley, there was a sheer
curtain across the window, but it was
not a barrier to the binocular observa-
tions. Defendant also employed drapes
on the window, but at the time of view-
ing, they had been drawn back. With-
out mention of the Kalz case, the court
held that the officers had a right to be
where they were when they made the
observations and that “there was noth-
ing unlawful in their use of binocu-
lars.” 31
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While the court in Thompson did
not discuss the significance of the fact
that the drapes were not drawn on the
occasion of the viewings, an lllinois
court in the case of Pegple v. Hicks 32
did. There, officers were investigating
possible gambling activity in the first-
floor suites of a hotef in Chicago. On
one occasion, an investigating officer
made a warrantiess 1:00 a.m. viewing
into one of the suspected rooms using
night binoculars and observed appar-
ent gambling activity taking place. The
court does not mention the position of
the officer in making the viewings, but
it was apparently a place that the offi-
cer had a right to be. The facts indicat-
ed that on some occasions the
curtains in the suite were drawn; on
others, they were not. The binocular
observations were made when the cur-
tains were not drawn, The court found
that there was no intrusion into defend-
ants' reasonable expectation of priva-
cy, and in so deciding, considered it
significant that the curtains were drawn
on some occasions, but not on others.
The court concluded: ““Certainly, then,
since the defendants were aware of a
need to pull the curtains on two occa-
sions, they cannot claim that they ex-
pected privacy on the other
occasions.” 33 In its decision, the court
also noted that “we have been unable
to find a single case which has ex-
tended {the Katz] doctrine to find a use
of binoculars improper.” 34

30 / FBI Law Enforcement Bulletin

The same reasoning was applied
in People v. Ferguson,® another lli-
nois case decided the same year. A
daytime surveillance was begun of a
second-floor apartment after an officer
observed suspicious activity outside
the building. From a vacant lot approxi-
mately 60 feet from the building, the
officer employed binoculars to view
into the apartment 45 feet above the
ground. The officer's surveillance was
interrupted at ¢ne point by the curtains
of the apartment being drawn. By
means of the hinocular observations,
the officer was able to detect illegal
gambling activity within the apartment.
The court held that such observations
did not amount to a search. “[D]efend-
ant made no effort to block an outsid-
ers view through the apartment
window.” 38 The court stated that under
the Katz rule, “a person may not even
be protected in his own home when he
manifests activities to the ‘plain view’
of outsiders ‘because no intention to
keep them to himself had been exhibit-
ed.’ " 37

The Pennsylvania case of Com-
monwealth v. Williams 3¢ offered a
slight factual variation from Ferguson.
The defendant claimed that the third-
floor location of his apartment gave
him a reasonable expectation of priva-
cy from government intrusion by visual
enhancement devices. The officers
were located on the third floor of a
residence directly across from the
apartment in question, 40 to 50 feet
away. In order to pierce the darkness,
the officers used binoculars and a “'star-
tron' 32 to view into the living room and

kitchen windows. Neither window had
curtains on them. In addressing de-
fendant's fourth amendment claim, the
court noted that while a third-floor
apartment might have a higher incre-
ment of privacy attached to it than a
street-level apartment observable from
the street, the suspectibility of the
apartment to observation from the
apartment directly across was evident.
As such, the court pointed out this was
an even stronger case than the previ-
ous Pennsylvania case on point, Com-
monwealth v. Hernley, in which a
ladder had to be mounted in order to
make the viewings. Following the rea-
soning of Hernley, the court concluded
that the occupants could have pre-
cluded all observations, including
those made by the startron, by the
simple expedient of curtaining the win-
dows. Thus, the defendant had no rea-
sonable expectation of privacy from
observations made into the apartment.

While the defendant in Williams
did not contend that the time of day
was a factor to be considered in as-
sessing a reasonable expectation of
privacy, the U.S. Court of Appeals for
the Fourth Circuit considered this as
relevant in United States v. Minton.4° In
Minton, U.S. Treasury agents stationed
themselves beyond the curtilage of de-
fendant’'s house on a 12- to 14-foot
high embankment overlooking a struc-
ture belonging to defendant 80 to 90
feet away. From this position, shortly
after 6:00 p.m. on a November eve-
ning, the agents noted a truck’s arrival
on the property. By the use of binocu-
lars, the agents were able to observe
cartons containing illicit whiskey being
unloaded from the truck. The court
found that no reasonable expectation
of privacy of defendant’s was infringed
by the visually enhanced observations
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“considering the time of day and all the
surrounding circumstances.” 47 The
court did not describe in any greater
detail what was meant by this refer-
ence to the time of day. This language
suggests, however, that if the cover of
darkness had been present, the court
would have found a more difficult priva-
¢y question presented.

Should the area observed within
the premises, and the limited use to
which the binoculars are employed,
have a bearing on the reasonable ex-
pectation of privacy issue? The Su-
preme Court of Washington answered
this in the affirmative in Sfate v. Man-
ly.42 The court found no intrusion into
defendant's reasonable expectation of
privacy when an officer made binocular
observations of defendant’s second-
floor apartment window from a parking
lot across the street from the apart-
ment and from a public sidewalk 40 to
50 feet from the window. The officer
testified that he observed vegetation
resembling marihuana plants in the

- window with his naked eye and em-

ployed the binoculars merely to con-
firm this. In rejecting defendant’s claim,
the court held that the fact that the
window was uncurtained negated any
reasonable expectation of privacy
claim, but also considered two addi-
tional factors as significant: (1) The
observations were merely of the win-
dow and did not intrude further into the
room hidden from public view, and (2)
the binoculars merely confirmed earlier
observations made with the naked eye.

Against this backdrop of cases
finding visually enhanced viewings as
not constituting searches for fourth
amendment purposes are several sig-
nificant cases which have held other-
wise. This will be developed in the
conclusion of this article. FBI

(Continued next month)
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