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PREFACE 

On May 30, 1980, the Legislative Council established the Special 
Committee on Pretrial Release. In accordance with SEC. 12, C'n. 112, Laws 
of 1979, the Special Committee 1S directed to: 

Conduct a study of the use of pretrial release, with special 
attention to the use of bail evaluation units and to the 
retrieval of information regarding a defendant's pending 
legal status under the criminal ju~tice system. 

The Special Committee is further directed to report to the 
Legislative Council by December 15, 1980, so that any 
recommendations resulting from the study can be reported 
Legislature I'lhen it convenes in 1981, as required by Ch. 112. 

Counei 1 
to the 

This Staff Brief was prepared to provide the Special Committee ~'Jith 
background information relevan"':, to the use of pretrial release evaluation 
in Wisconsin and selected states . 

If you have issues viewing or accessing this file contact us at NCJRS.gov.
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STAFF BRIEF 80-4* 

Madison, Wisconsin 

June 16,1980 

PRETRIAL RELEASE: A DESCRIPTION OF THE WISCONSIN 
SYSTEM AND DISCUSSION OF PRETRIAL RELEASE 

EVALUATION IN WISCONSIN AND SELECTED STATES 

I NTRODUCTI ON 

In recent years, there has' been substantial interest throuqhout the 
country on the subject of pretrial release of criminal defendants . 
Researchers, law enforcement agencies and the legislative, judicial and 
executive branches of both state and federal governments have explored the 
subject. [Part III of this Staff Brief identifies some of the current 
research on this subject.] A principal reason for this focus of attention 
is the pressure on the criminal justice system which has resulted from 
jails which are overcrowded with persons who have been incarcerated 
awaiting trial. 

In the 1979-80 Wisconsin Legislative Session, several proposals were 
introduced dealing with various aspects of the subject of pretrial 
release. Chapter 34, Lav·/s of 1979 (Biennial BudgetL eliminated the 
commercial bail bondsman (corporate surety) by generally requiring bail 
sureties to be natural persons willing to furnish security for the release 
of an individual on a nonprofit basis. 

Chapter 112, Laws of 1979, made a number of changes in statutes 
relating to bail, including: 

1. Abolishing the judicial option of allowing a defendant to be 
released on bail by depositing 10% of the amount of bail set by the judge. 

2. Recognizing that refraining from committing a new crime is 
always a condition of release on bail. 

3. Establishing a procedure for revoking the bail of a person who 
allegedly commits a "serious crime," as defined in the law, while released 
on bail. [Chapter 112 also contains the study directive which gave rise 
to the creation of this Special Committee (see Preface).] 

In addition to the legislation described above, several proposals 
were introduced to amend the Wisconsin Constitution so as to authorize the 

*This Staff Brief was prepared by Shaun Haas, Senior Staff Attorney, 
Legislative Council Staff. 
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denial of pretrial release to certain "dangerous" persons. One such 
proposal, 1979 Assembly Joint Resolution l2~, was introduced by the 
Legislative Council pursuant to the recommendatlon of a special study 
committee. 

Currently the Wisconsin Constitution requires courts to set,bail 
for all defenda~ts except those accused of a capital offense [Wis. Const. 
art.. I, s. 8J. Since no capital crimes exist in Wisconsin, all defendants 
are eligible for pretrial release if they can make bail. 

The principal objectives of this Staff Brief are to describe briefly 
the current system of pretrial release in Wisconsin (PART I) and, in 
response to the study directive to this Comnittee in eh. 112, Laws of 
1979, provide information regarding present and past pretrial release 
evaluation systems in this and selected other stat~s (PART II). .Last~y, 
the Brief will provide information regarding maJor studles deall~g vilth 
pretrial release in order to clarify the issues to be. resolved ~n a~y 
effort to improve the pretrial release decision-maklng process ln thls 
state (PART III). Several appendices supplement the text of .the Staff 
Brief by setting forth relevant statutes and rules, pretrlal release 
evaluation forms and other relevant materials. 
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PART I 

PRETRIAL RELEASE IN WISCONSIN 

A. RELEASE \4ITH OR \'JITHOUT BAIL BY A JUDGE OR LA!·J ENFORCEMENT OFFICER 
SUBSEQUENT TO AN ARREST 

Except for persons accused of a capital offense--currently, no 
capital crimes exist in I'Jisconsin--every criminal defendant in this 
state's criminal justice system has a constitutional right to have bail 
set [Wis. Const. art. I, s. 8J. Although this right does not assure 
release since the defendant may not be able to make bail, excessive bail 
is specifically precluded under both State and Federal Constitutions [Wis. 
Const. art. I, s. 6; 8th Amendment to U.S. ConstitutionJ. Various 
provisions of Ch. 969, Wis. Stats., reflect these constitutional 
principles. [Appendix A contains a copy of Ch. 969.J 

In State v. Whitty, 34 I~is. 2d 278, 149 N.W. 2d 557 (1967), the 
State Supreme Court emphasized that the purpose of bail is to assure the 
appearance of the accused at subsequent criminal proceedings. This 
reflects a fundamental premise of our criminal justice system that a 

- person should not be punished for a criminal offense until the state 
demonstrates guilt beyond a reasonable doubt. The Supreme Court in 
Whitty, went on to set forth proper considerations for fixing the amount 
of bail. The Wisconsin statutes codify the purpose of bail as prescribed 
by the \~hitty case, as set forth below: 

969.01 (4) CONSIDERATIONS IN FIXING AMOUNT OF BAIL. The 
amount of bail shall be determined in reference to the 
purpose of bail to assure the appearance of the defendant 
\'Ihen required to appear to anS\'/er a criminal prosecution. 
Proper considerations in fixing a reasonable amount of bail 
which will assur~ the defendant's appearance for trial are: 
the ability of the arrested person to give bail, the nature, 
number and gravity of the offenses and the potentia-l penalty 
the defendant faces, whether the alleged acts were violent 
in nature, the defendant's prior criminal record, if any, 
the character, health, residence and reputation of the 
defendant, the character and strength of the evidence which 
has been presented to the judge, whether the defendant is 
currently on probation or parole, whether the defendant is 
already on bail in other pending cases, whether the 
defendant has been bound over for trial after a prel iminary 
examination, whether the defendant has in the past forfeited 
bailor was a fugitive from justice at the time of arrest, 
and the policy against unnecessary detention of tile 
defendants pending trial. [Section 969.01 (4), \~is. Stats., 
as amended by Ch. 112, Laws of 1979.J 

Once the amount of bail has been determined by the judge, usually at 
the time of the initial appearance, the defendant may b~ r~leased ~ursuant 
to s. 969.02, Bail in ~lisdemeanors, or s. 969.03, Ball In Felonles. If 
the amount of bail and other conditions have been set by a court, a laYI 

enforcement officer may take the bail and release the defendant with the 
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understanding that the defendant will appear in accordance with the 
conditions set immediately following arrest. This procedure is most 
comnon in the case of misdemeanors where a judge may authorize a la\ll 
enforcement officer to impose the cash bail schedule for misdemeanors 
which has been adopted by rule of the Supreme Court pursuant to s. 969.06, 
Wis. Stats. An officer is not required to release a defendant from 
custody when the officer ;s of the opinion that the defendant is no~ in a 
fit condition to care for his or her own safety and would constltute, 
because of his or her physical condition, a danger to the safety of 
others. If not released by a law enforcement officer, a number of options 
are available to a judge regarding release on bail. 

In the case of misdemeanors, s. 969.02 authorizes the judge to 
release the defendant without bail 'or upon execution of an unsecured 
appearance bond (~o~monlY refe~red to as r~lease on pers~nal recognizance) 
in an amount speclfled by the Judge. The Judge may r.equlre the defendant 
to execute a secured appearance bond or deposit the entire amount of the 
bond in cash. Similar options are available to a judge under s. 969.03 in 
the case-or-felonies. However, release without bail is not authorized. 

In addition to monetary conditions, the judge may place the 
defendant in the custody of a designated person or organization agreeing 
to supervise him or her, place restrictions on travel, association or 
place of abode of the defendant or prohibit the defendant from possessing 
a dangerous weapon. Where the defendant is charged with a felony, the 
judge ~ impose any other condition deemed reasonably necessary to a~sure 
appearance as required or deemed reasonably nece~~ary to protect publlC or 
individual safety, including a requirement that the defendant return to 
custody after specified hours. By statute, as a condition of release in 
all cases, the defendant is required to refrain from committing any crim~. 

Other provisions of Ch. 969, as affected by Ch. 112, Laws of 1979, 
deal with matters such as reducing bailor increasing bail for a violation 
of a condition of release or, if the alleged violation is the corrmission 
of a "serious" crime, revoking bail release [so 969.08, h/is. Stats.]., The 
forfeiture of bail for failure to comply with the conditions of release 
is also authorized [so 969.13, vIis. Stats.J. Under s. 969.08 (1), if a 
defendant is unable to meet .his or her conditions of release, an automatic 
right of review of those conditions is provided for any defendant who is 
detained 72 hours after his or her initial appearance. 

B. RELEASE FOR INSUFFICIENT GROUNDS BY A LAW ENFORCEMENT OFFICER 
SUBSEQUENI 10 AN ARREST 

A law enforcement officer having custody of a person arrested 
without an arrest warrant may release the person arrested without 
requiring him or her to appear before a judge, if the law enforcement 
officer is satisfied that there are insufficient grounds for the issuance 
of a criminal complaint [so 968.08, Wis. Stats.J. A law enforcement 
officer may arrest without a warrant only if ~e or she ha~ reasona~le 
grounds to believe that the person is commlttlng or has commltted a cnme 
[so 968.07 (1) (d), Wis. Stats.J. Therefore, the exercise of the 
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authority under s. 968.08 should properly occur only when the information 
\l/hich formed the basis for the reasonable grounds determination at the 
time of the arrest appears to have been incorrect or otherwise deficient. 

C. RELEASE PURSUANT TO THE ISSUANCE OF A SUMMONS BY A DISTRICT ATTORNEY 
OR JUDGE IN LIEU OF AN ARREST WARRANT 

After issuing a complaint, which is a statement of the essential 
facts constituting the offense charged, a district attorney may issue a 
summons in lieu of requesting a court to issue an arrest warrant [ss. 
968.01 and 968.04 (2) (a), \~is. Stats.J. A summons commands the defendant 
to appear before a court at a certain time and place. The defendant 
remains free from custody until his or her scheduled court appearance. 

A judge also has the option of issuing a summons in lieu of an 
arrest warrant [so 968.04 (1), Wis. Stats.J. In misdemeanor actions where 
the maximum imprisonment does not exceed six months, a judge is required 
to issue a summons instead of a warrant unless he or she believes that the 
defendant wi 11 not appear in response to a summons [so 968.04 (2) (b), 
Wi s. S ta ts . J. 

D. RELEASE PURSUANT TO THE ISSUANCE OF A CITATION BY A LAW ENFORCEMENT 
OFFICER SUBSEQUENi TO AN ARREST 

In essence, a citation is a written order issued by a law 
enforcement officer or,--:rncities of the first class, other designated city 
employes which directs a person accused of committing a specified offense 
to appear in court on a specified date to answer to the charges against 
him or her. [See s. 300.02 (2), Wis. Stats., as affected by Ch. 22, Laws 
of 1979.J In Wisconsin, a citation is used primarily for violation of 
municipal ordinances [so 300.02, Wis. Stats.], statutes and rules 
administered and enforced by the Department of Natural Resources [so 
23.53, Wis. Stats., as affected by Ch. 34, Laws of 1979J and statutes 
regul ating traffic and motor vehicle transportation [so 345.11, I,~is. 
Stats., as affected by Ch. 34, La\vs of 1979J. Pena lti es for vi 01 at i on of 
the statutes, rules and ordinances which are subject to the citation 
procedure are civil forfeitures, except in the case of certain traffic and 
motor vehicle transportation offenses where criminal penalties are 
applicable. 

Other states have had more experience than Wisconsin in the use of a 
citation release for criminal offenses. A discussion of the experience in 
several states that have enacted licitation release ll statutes is contained 
in American Bar Association Standards Relating to the Administration of 
Criminal Justice - Pretrial Release. [A copy of this document will be 
furn i shed to Committee members. ] 
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PART II 

PRETRIAL RELEASE EVALUATION PROGRAt~S 

A. INTRODUCTION 

Currently, in t~iscons in, there. i s no uni form sys temwhereby courts 
obtain the information necessary to set monetary and other conditions of 
bail release which, in accordance with s~ 969.01 (4), Wis. Stats., are 
reasonably necessary to assure appearance at subsequent proceedings in the 
criminal justice process (see discussion on page 3 of this Staff Brief). 
Since bail is usually set at the time of the defendant's initial 
appearance, \'vh i ch must be conducted wi thi n a "reasonab1 e" time after 
arrest (s. 970.01, Wis. Stats.J, data upon which to base the re~ease 
decision must be readily accessible if it is to be useful to the court. 
i~hile the statutes do not specify the amount of time that is unreasonable, 
judicial decisions make it clear that "an unreasonable detention amounts 
to a denial of due process under the Wisconsin Constitution and renders 
inadmissible any confession obtained during such unreasonable detention." 
[See State v. Hunt, 53 Wis. 2d 734, 193 N.W. 2d 858 (1972), citing Reimers 
v. State, 31 wis. 2d 457, 143 N.W. 2d 525 (1966).J 

In Reimers, the court made it cl ear that " ... the fact that Sundays 
and holidays intervene [between the time of arrest and the initial 
appearance], standing alone, will not justify unreasonable detention. II 

Thus, it is apparent that a court has only a minimal amount of time 
between the arrest and initial appearance to obtain the information 
necessary'to set the conditions of bail release. 

Because of the short interval of time between arrest and the initial 
appearance, the court must rely primarily on the prosecutor, law 
enforcement agencies and the defendant and his or her legal counsel for 
the data necessary to make the bail release decision in accordance vlith 
the statutory criteria described in Part I of this Staff Brief. 

Through 1 a\v enforcement agenci es) the court has access to the 
Transaction Information for Management of Enforcement (TmE) System in the 
Crime Information Bureau (CIB) of the Wisconsin Department of Justice. By 
utilizing a TI~lE computer terminal, information is immediately available 
regardi ng outs tandi ng court warrants or authorized "wants" (wanted 
persons) pertaining to individuals identified in the automated (IB files. 
The System is interfaced with the National Crime Information Center (NCIC) 
files, which contain similar information, the State Department of 
Transportation's vehicle registration and driver information computerized 
files and several local computerized records systems (Milwaukee city and 
county systems and t~adison system). As of !~ay 1980, the TmE System also 
provides information regarding a person's current probation/parole status. 

Obviously, the current information system is not capable 0; 
providing the court, in every instanc:e, \'lith all the information necessary 
to apply the criteria appropriate to determining conditions of release as 
set forth in s. 969.01 (4), \~is. Stats. (reproduced on page 3 and in 

Preceding page blank 
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Appendix A). In fact, the principal criticism leveled at the bail 
legislation enacted in 1969, which essentially established the current 
system of bail in ~"'isconsin, was the lack of a system of bail 
investigation or evaluation to aid the courts. [See "Criminal 
Law--Pretrial Release--\"'isconsin Bail Reform," 1971 \~is. La\'/ Revie\'/ 594.J 

Although there presently is no bail evaluation system operating in 
Wisconsin, a bail evaluation unit did operate in Milwaukee County from 
1972 through 1976 and the program is currently being reinstated. Further, 
bail evaluation programs are currently in operation in various states and 
local jurisdictions throughout the country. The remainder of Part II of 
this Staff Brief describes the t~i1\'1aukee County program and the programs 
in Kentucky and Oregon. The programs in Kentucky and Oy'egon were chosen 
for description primarily because of their statewide impact. 

B. MILWAUKE~ COUNTY BAIL BOND EVALUATION PROGRAM 

1. Background 

A Special Evaluation Unit was created in 1972 and attached for 
administrative purposes to the Mih/aukee County Sheriff's Department. One 
component of this agency was a bail bond evaluation program. 

As 
evaluation 
resulting 
only. 

originally conceived, the program was to perform a bail 
on both misdemeanants and felons. However, staff reductions 
from budgeting constraints limited bail evaluations to felons 

2. Program Operations 

In general, eval uations were performed between the time the person 
was charged by the District Attorney and the initial appearance. Five 
evaluators were involved in the preparation of the reports. 

As described in the Report by the Special Evaluation Unit to the 
t'lilwaukee County Board, July 30,1976 (hereafter, the "Report"), the bail 
evaluation report consisted of three parts. The first portion provided 
the background history of the defendant. Information such as length of 
residence, employment history, family ties and other information relating 
to the individual's stability in the community 'lIas assessed. The second 
part dealt with the defendant's criminal history but did not include 
information regarding the nature or seriousness of the present offense. 
The third part provided a summary of the first two portions and a rating 
based on the information contained in these parts. 

The rating scale ranged from -8 to +17 and vIas broken into four main 
categories of poor, fair, good and excellent. The Report does not 
disclose the precise meaning of these rating categories. However, a 
description of the "benefits" of bail evaluations in Table III, p. 9, of 
the Report, discloses, among other benefits, that the evaluation served 
the purpose of alerting the court and District Attorney as to "aggressive 
and hostile offenders" in order that these characteristics of the 
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defendant could be "taken into consideration in setting bail type and 
am~unt" and :'[t]he victim can then be reasonably assured that threatening 
of I end~rs II

W1ll not. be returned. to the communi ty to prey further upon the 
commu~l~y. Appe~dlx B co~talns the entire portion of the Report 
perta~n1ng .to ..... bal1 evaluatl0ns .. .8Qpendix C contains copies of the bail 
~ond 1~ves~lga~10n report form, ball bond rating summary form and bail 
lnvestlgatl0n scale. 

3. Program Results 

b'l Th~ Report contains several ,o~serv~tions regarding the impact of the 
i~l :va uatl0n program on the crlmlnal Justice system and jail popUlation 

.t~l!~aukee County. Actual cost savings are claimed as a result of bail 
evalu~~10ns ,by the bail evaluation unit as compared to the costs 
assoclated wlth bail evaluations conducted by a judge in open court. 

Based on data in,Tables IV and V of the Report, the bail evaluations 
pe:forJ'lEd b~ th: ~n1 thad "impress; ve predictive capability. II Based on 
thlS conclusl0n, lt 1S suggested on p. 10 of the Report that' II 'f t' 
allowe~, to complete an evaluation was increased to two day~:'~he b!rr 
evalua~10n process could probably supplant many of the present tim'::> 
c~nsuml~g II pre-senten~e investigations conducted by the 'State of 
WlsconSln. ~arg~ savlngs to Milwaukee County were predicted if such a 
program were lnstltuted. . 

~esPi~e the favor~ble repor~ on the operations and estimated savings 
~esul~lng from the ball evaluatl0n unit, the program was not refunded by 
~he 1~11waukee ~ounty Board. Bail evaluations ceased i" December 1976. 
Ho~ever, the Ml1waukee County Board in March 1980 approved funding for the 
relnstatement of the bail evaluation unit. 

For the current .... fiscal year (calendar year 1980), the program is 
budgeted for t\~o,eva1ua~ors and one secretarial-clerical employe. The 
pro~ess of ,hlrlng, the evaluators is now underway. A master's degree in 
socla1 ~ork lS r~qulred for these positions. The positions are in the 
classlfled serVlce compensation range 24, which provides for a salary 
range of $19,600 to $22,900 .. A request for three. additional evaluators 
has been proposed for the 1981 Budget. 

C. KENTUCKY PRETRIAL RELEASE PROGRAM 11 

1. Background 

In 1976, the Kentucky Ba i 1 Reform Act was enacted. The prima ry 
t~ru~t,of the legislation was to disallow commercial bail bonding. This 
~lgn1f:cant and con~roversial prohibition was coupled with other reforms 
lncludlng the establlshment of a s~atewide pretrial release program. ' 

~he Kentucky Supreme Court has statewi de respons'j bi li ty for the 
establlshment and administration of the pretrial program. Courts with 
~rimin~l ~urisdiction are required to provide pretrial release 
lnvestlgatlons and services [so 431.515, Ky. Rev. Stats.]. 
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To implement the legislation, the Supreme Court established the 
Pretrial Services Agency as part of the Administrative Office of the 
Courts (AOC). Appendix D contains relevant Kentucky Rules of Criminal 
Procedure relating to pretrial release which have been promulgated by the 
Kentucky Supreme Court. A three-person central staff coord~nate~,and 
monitors operations throughout the state. One of these persons 1S a T1eld 
supervisor who spends his or her time, traveli~g through?ut the, state 
providing on-the-job training r techn1cal ass1stance, f1eld aud1ts and 
crisis management. 

Each of Kentucky1s 56 judicial circuits is served by a pretrial 
services program which operates through a Pretrial Re]ease ~ffice in each 
judicial circuit. The pretrial release program funct10ns 1n accordance 
'with statel>/ide guidelines concerning eligibility, assignment of IIpointsll 
to i nd ivi dual defendants bei ng consi del~ed for release recommendati ons and 
other program procedures. Pretrial officers are not organizationally 
attached to circuit or district courts; rather, they are employes of the 
AOC. 

The administrative structure of the local pretrial programs varies 
from district to district with large staffs in metropolitan areas and 
small staffs of as few as one or two pretrial officers who must cover 
several counties in rural areas. In the rural areas, pretrial officers 
generally function on-call during evening hours. 

According to its Third Annual Report (July 1, 1978 - June 30, 1979), 
the Pretrial Services Agency spent $1,874,107 during fiscal year 1978-79. 
The Agency is budgeted for $2,072,611 for the 1979:80 fiscal year. The 
Agency was staffed by 135 permanent and 30 part-t1~e employes on Jun~ ~O, 
1979. Additionally, several volunteers, Comprehens1ve Employment Tra1n1ng 
Act (CETA) and sumner youth workers and college interns were serving the 
Agency on that date. 

As disclosed in its Annual Report, staff turnover has been a 
continuing problem for the ,A.gency, particularly in urban areas. It is 
commonly agreed that the turnover results from two factors. First, the 
work involves long hours, late shifts and in some areas unpleasant and 
cramped working conditions in the jails. ?e~ond, sal~r~ leve~s. are 
generally low in comparison with other pos1t1?n7 .~equ1nn~ s:m11ar 
training and demanding the same amount of r~spons1b1!lty. I~d~cat1ve of 
the problem the starting salary for correctlons off1cers (Jal1ers) in 
Louisville ;s almost $2,000 per year above that of pretrial officers. 

2. Program Dperations 

The initial contact by an a}'rested person I>/ith- the program occurs 
immediately after the person is booked by a law enforcement officer--the 
program operates on a 24-hou~, seven-d~y a w~ek basis. At t~is time~ !he 
arrestee is given an opportun1ty to be lnterv1eV/ed by a pr~tnal ?fflc ... r. 
An arrestee is informed of the right to refuse pretr1al serVlces and 
forego an interview. If the arrestee refuse~ the int~rview, several 
release options may still be available: post1ng of a.bal1 bond pu~suant 
to the Uniform Schedule of Bail, posting 10~~ cash deposlt or execut1ng a 
bail bond secured by property, cash or securities. 

---------~--------~ 
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Certain defendants are not eligible for a program interview. These 
include defendants in a federal case, juveniles, probation or parole 
violators (who are being held for that reason), escapees from custody, 
persons with mental disorders, accepted referrals to diversion programs 
and'prisoners in transit to another jurisdiction. 

The objective of the interview is to obtain information about the 
family, community and economic ties of the defendant. The interviewer may 
also secure an affidavit of indigency from the defendant. After the 
interview form is completed, the pretrial officer verifies the validity of 
statements through one or more of the references supplied by the 
defendant. The defendantls prior criminal record is checked through local 
services and/or the state police. The agency has 24-hour access to 
computerized records maintained by the state police. 

Once the information is verified, it is evaluated on an objective 
point scale to determine if the defendant is eligible for release on 
personal recognizance (ROR). The Pretrial Services Agerr;y serves as a 
neutral source of information for the court. It does not make 
recommendations, b',,: simply presents the information it has collected and 
informs the court whether a person appears to be a good risk for ROR, 
based on its point-scale evaluation of verified information. 

In making the point-scale evaluation, defendants are awarded 
positive points for such things as permanent residence in the area, 
property ownersh i p, s';:eady employment and so on. Poi nts are subtracte d 
for felony convictions within the past two years as well as for previous 
failures to appear at various criminal proceedings. 

Points are only awarded for verified information. Total negative 
points are subtracted from total positive points and a net figure is 
computed. Defendants are eligible for ROR release prior to trial if they 
have a verified permanent address and eight or more net points. [Appendix 
E contains a copy of the interview form and point-scale.] 

If a defendant has the requisite number of points and is not 
disqualified for any other reason, the pretrial officer normally 
telephones a judge to present the information. The trial judge then makes 
the release decision and causes the issuance of a release order. Only a 
judicial officer can make the release decision.' This officer is usually 
the district judge but may be a tria-l commissioner or circuit judge in 
some instances. 

If the defendant decl ines his or her opportunity to be interviewed, 
is found ineligible for the program due to a lack of sufficient points or 
is rejected by the judge for recognizance release, he or she may be 
released by one of the other alternative methods described above. The 
judge may order the defendant released on conditions that attempt to 
rectify the 1 ack of poi nts. For example, a defendant may be released with 
the requirement that a certain residence be maintained or a job secured. 
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A special 1124-hour review" is available to any defendant who 
continues to be detained 24 hours after i~p?sition of r~l~~se conditions 
because of inability to meet those condltlons. To aSS1Sl.. the court, the 
pretrial program will update the defendant's interview form, attempt to 
verify unverified information and re-tally tne points earned. All 
pertinent information is presented to the judge, who must provide written 
reasons if release is still denied. 

Once the release decision is made, the pretrial officer routinely 
notifies each defendant of his scheduled court apeearance dates and 
monitors compliance with the conditions of release. LAppendix F contai~s 
a copy of the custody release form.] If an individual fails to make ~lS 
or her appearance, and if he or she cannot be located by.the pretrlal 
officer law enforcement agencies are notified. Pretrialofflcers secure 
bail ju~ping warrants against defendants who fail to appear. 

3. Program Results-

Apoendix G contains a description of the statewide pretrial release 
"Program Impact" from the Delivery System Analysis of Jefferson County 
Louisville), Kentuck, prepared by A. Willi,~m Saupe~ .for,the ~azar 

Institute March 1979. Also contained in Appenolx G are, Hlghll hts ~nd 
"Defendant Outcomes Surrmary" from the Outcomes Anal SlS of Pretnal 

, Release In] Louisville, Kentucky, prepared by [11artin D. Sorin, Ph.D", for 
The Lazar Institute (May 1979). 

D. OREGON PRETRIAL RELEASE PROGRM~ Y 

1. Background 

The 1973 reV1S10n of Oregon's bail la\'/ indirectly eliminated 
commercial bail bonding by making it nonprofitable by allowing release on 
10% deposit of the desi gnated security amount a~d the l,~w reformed the 
system of pretrial release, ge.nerally. [~ppendix H contaln~ a copy of the 
Oregon Pretrial Release Law as set forth 1n 1979 Oregon Revlsed Statutes.] 

Circuit judges are responsible for the implementation of the,ne\'/ law 
at the county level. Unlike the Kentucky program, the sta~e has v1rtu~11y 
no role to play in the administration of the 1a\'/ and prov1des no fundlng. 

. 
Under the revised law, a release decision must be made within 48 

hours after arraignment if a security (monetary) release has not been 
requested [s. 135.245 (2), ORS (Oregon Revised Statutes)]. Except for 
persons charged with murder or treason, defendants have a right to a 
security release [ss. 135.240, 135.245 and 135.265, ORS]. Even in ~he 
case of persons charged with murder or treason, r~lease may be denled 
outright only "when the proof is evident or the presumption is strong that 
the person is guilty" [so 135.240 (2), ORS]. In other words, the c~arge 
of treason or murder is insufficient grounds to deny release and ~he,Judge 
must find evidence reasonably sufficient to result in the conv1ct10n of 
the defendant in order to deny release. 

i 
I 
1 

1 

\ 
j 
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Because arraignment is required during the first 36 hours of 
custody, the defendant becomes eligible for release within this time 
period. Three release options are available: 

a. Recognizance [see s. 135.230, ORS]. 

b. Conditional [see ss. 135.250 and 135.260, ORS]. 

c. Security [see s. 135.265, ORS]. 

2. Program Operations 

The Oregon law emphasizes release- on 
laces the burden of roof on the state to 

released on recognizance. In this regard, 

recognizance and 
erson should not be 
3 , ORS, provi des: 

(3) The magistr?te shall impose the least onerous condition 
reasonably likely to assure the person's later appearance. 
A person in custody, otherwise having a right to release, 
shall be released upon his personal recognizance unless 
release criteria shows to the satisfaction of the magistrate 
that such a release is unwarranted. 

. To aid t~e presiding ~ircuit judges, the law provides that a ~Elease 
asslstance offlCer (RAO) !!@.l be appointed by the judge. The RAO is 
requ~red, except where it is impractical, to intervie\'/ every person 
detalned pursuant to law and charged with an offense [so 135.235, ORS]. 

The RAO collects information about the defendant based on statutory 
ctiteria (unlike Kentucky, there is no formalized pOint system in the 
Oregon system) and either submits it to the judge with a release 
recommendation or makes the release decision directly. The presiding 
circuit judge of a judicial district is authorized to delegate release 
authority to the RAO [so 135.235 (2.) (b), ORS]. The presiding circuit 
judge i~ also authorized to appoint release assistance deputies who are 
responslble to the RAO [so 135.235 (3), ORSJ. Since RAO's normally do 
not work on weekends, jailers are commonly authorized to conduct 
interviews and make release deci.sions in the absence of an RAO. 

The nine release criteria are specified in s. 135.230 (6), ORS, as 
follows: 

(a) The defendant's employment status and history and his 
financial conditions; 

(b) 

(c) 

(d) 
court 

(e) 

The nature and extent of his family relationships; 

His past and present reSidences; 

Names of persons who agree to assist him in attending 
at the proper time; 

The nature of the current charge; 
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(f) The defendant's prior criminal record, if any, and, if 
he previously has been released pending trial, whether he 
appeared as required; 

(g) Any facts'indicating the possibility of violations of 
law if the defendant is released without regulations; 

(h) Any facts tending to indicate that the defendant has 
strong ties to the community; and 

(i) Any other facts tending to indicate the defendant is 
likely to appear. 

The chief costs of implementing the law result 
in large jurisdictions. Small counties have 
personnel; and judges continue to make release 
available information. 

from the use of RAO's 
generally not added 
decisions based on 

The state does not reimburse the larger counties for the added 
personnel and other administrative expenses. Some costs are partially 
offset by the 10% administrative fee which is imposed on partial security 
deposits. In lieu of depositing the full amount of the security required 
for release in the form of cash, stocks, bonds or real or personal 
property, a defendant may deposit 10% of this amount in cash; 10% of the 
amount of the deposit is retained to cover administrative costs. Another 
source of funds is the forfeited security amounts from individual 
offenders, but this is not ah-lays collectible. 

Release as~:~tan-ce officers' salaries vary from county to county. 
In the populous "t:y of r~arion (151,309 population, 1970 U.S. Census), 
two release off.~,";'J were paid approximately $24,900 in 1976. Whereas, in 
one small county, a local attorney served as an RAO on a part-time basis 
for $200/month. , 

Significant cost savings appear to have resulted from the new 
pretrial release program. In Polk County in 1974, 235 defendants were 
released before trial--the year of implementation of the new pretrial 
release program. In 1975, the comparable figure was 425, although the 
number of bookings declined by only 8.9%. In Yamhill County, the 1974 and 
1975 figures are 263 and 689, respectively; bookings increased by 2.2% 
from 1974 to 1975 in that County. 

3. Program Res ul ts 

The principal objectives of the Oregon pretrial release program may 
be described as: 

a. A person's release prior to trial should not be based upon the 
ability to post bail. 

b. Release should be accomplished promptly. 

c. Release on recognizance is the favored release option. 

<. 
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Researchers Michael Kannensohn and Dick Howard 2/ conclude that the 
objectives of the system are being met, as the table- bel 01--1 appears to 
indicate. The data shows that an~~here from 42% to 87% of the individuals 
interviewed are released on recognizance or otherwise released It/ithout 
securi ty requi rements: 

Indidduals Interyiewed and Release Rates for Specified Years in Certain Counties 

1976 1977 
1975 1975 '1976 1976 Wash- Mulr-

Yamhill Polk ,Varion Lanr ington ncmah 

I nten'iewed ........... 485 530 2.629 1.765 NIA 6.797 
Rekascd on recognizance 423 223 1,499 851 1,702 2.773 

Failed to appear (FTA) 21 4 32 90 46 158 
Percentage FT A ..... 5.0 1.8 2.1 10.6 2.7 5,7 

Released on security .... -:\fA 202 240 N/A 560 '!\iA 
Percentage FTA . , ... ~;A NiA N/A N/A N/A NJA 

~ /.A.-':\ot a\'ailable. 

While the data is incomplete, the Oregon experience seems to 
demonstrate that release on security deposi t (monetary conditi ons) does 
not assure appearance at trial to a significantly greater extent than 
release on recognizance. For example, in Oregon's most populous county, 
r~ultnomah, 5.7~~ failed to appear. Although actual failure to appear (FTA) 
figures for persons released on security are unavailable, 2% or 3% is the 
FTA estimate. 

'--',.' . 
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PART II I 

RESEARCH ON THE SUBJECT OF 
PRETRIAL RELEASE 

Although the principal objectives of this paper are to summarize 
current forms of pretrial release in this state and to describe briefly 
several pretrial release evaluation systems currently in effect (Milwaukee 
County, ,Kentucky and Oregon), the paper woul d not be compl ete wi thout a 
brief discussion of research that is currently under way regarding vay'ious 
aspects of pretrial release. 

Rather than listing and summarlz1ng the 
projects, Aooenciix I contains several documents 
various research efforts and some of their findings. 

various major research 
which highlight the 

The excerpt from the December 1979 issue of Pretrial Issues which is 
contained in Appendix I provides a review of current research concerning 
pretrial release. Also contained in Appendix I is a copy of IISignificant 
Research Findings Concerning Pretrial Release ll which was preparE~d by 
Donald E. Pryor~ Ph.D., Research Associ~te, Pretrial Services Resource 
Center, \4ashington, D.C., for use by the National College for Criminal 
Defense. Of particular interest is the extensive bibliography to this 
document. 

Additionally, members of the Special Committee will be furnished, 
separate from this Staff Brier, copies of II standards ll relating to ptetrial 
release which have been prepared by the American Bar Association and the 
National Association of Pretrial Services Agencies. Both publications 
contain extensive commentary which is ~htended to explain and justify the 
proposed standards and reflects a substantial amount of research on the 
subject of pretrial release. 

SPH:men;ws 
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FOOTNOTES 

1/ Data from Kannensohn, Michael D., and 
Reform-in Kentuck and Ore on, Council of State 

1978 

2/ Data from Kannensohn, Michael D., and Howard, Dick, Bail Bond 
Reform-in Kentucky and Oregon, Council of State Governments (RM 645, August 
1978) . 

Preceding page blank 
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APPENDIX A 

CHAPTER 969, ~JISCONS IN STATUTES, 
AS AFFECTED BY CHAPTERS 34 AND 112, 

LA\'JS OF 1979 

- ----------------------------
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CHAPTER 969, WISCONSIN STATUTES 

969.01 RiGht to bail. 
969:02--BaII-In-mIsdemeanors. 
969.03 Eail in felonies. 
969.04 Surety may satisfy default. 
969.05 Endorsement of bail upon warrants. 
969,.06 Bail schedules. 
969.07 Taking of bail by law enforcement officer. 
969.08 Grant, reduction, increase or revocation of 

bail. 
969.09 
969.10 
969.11 
969.12 
969.13 
969 .. 14 

Conditions of band. 
Notice of change of address. 
Bail upon arrest in another county. 
Sureties. 
Forfeiture. 
Surrender of principal by surety. 

2£2~Q1 __ RI§tl1_1Q_~Akb~ Jl1 BEFCRE CONVICTION. Before 
conviction, a defendant arrested for a criminal offense 
shall be admitted to bail, except as provided in s. 
971.14 (1) • 

...£11. AFTER CONVIC!ION. (a) Beleas e pursuant to s. 
969.02' or 969.03 may be allowed in the discretion of the 
trial court after conviction and prior to· sentencing or 
the granting of probation. 

(b) In misdemeano::s, bail shall be allowed upon 
appeal. 

(c) In felonies, 
the discretion of the 

(d) The supreme 
court of appeals or a 
conviction. 

bail may be allowed upon appeal in 
trial court. 
court or a justice thereof or the 

judge thereof may allow bail after 

(e) Any court or ju~g~.or any justice authorized ~o 
grant bail after conv~c~~on for a felony may, ~n 
addition to the powers granted in s. 969.08, revoke the 
order admitting a defendant to bail. 

JdL BAIL FOR ~ITNESS. If it appears by affidavit 
that the testimony of a person is material in any felony 
criminal proceeding and that it may become impracticable 
to secure his presence by subpoena, the judga may 
xequire such person to give bail for his appearance as a 
witness. If the witness is not in court, a warrant for 
his arrest may be issued and upon return thereof the 
court may require him to give bail as provided in s. 
969.03 for. his, appearance as a witness. If he fails to 
give bail, he may be committed to the custody of the 
sheriff for a period nat to eXCeed 15 days ~it~in ~hich 
time his deposition shall be taken as provided in s. 
967.04. 

Preceding page blank 

-'. 
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J!l CONSIDERATIONS IN PIXING AMOONI OF BAIL. The 
amount of bail shall be determined in reference to the 
purpose of bail to assure the appearance of the 
defendant ~hen reguired tc appear to answer a criminal 
prosecution. Proper considerations in fixing a 
reasonable amount of bail which will assure the 
defendant's appearance for trial are: the ability of the 
arrested person to give bail, the nature, number and 
gravity of the offenses and the potential penalty the 
defendant faces, whether the alleged acts were violent 
in nature, the defendant's prior criminal record, if 
any, the cbaracter, heal th, residence and reputation . of 
the defendant, the character and strength of the 
evidence which has been Fresented to the judge, whether 
the defendant is currently on probation or parole, 
whether the defendant is already on bail in other 
pending cases, whether the defendant has been bound over 
for trial after a preliminary examination, whether the 
defendant has in the Fast forfeited bailor was a 
fugitive from justice at the time of ar~est, and the 
policy against unnecessary detention of the defendant's 
pending trial. 

!:Lh.§t01;::U .. 1977 c. 187; 1979 c. 112. 
Trial court exceeded authority in granting bail to 

revoked probationer pending review of probation 
revocation. state ex rel. Shock v. a&SS Department, 77 
'il (2d) 362, 253 NW (2d) 55. 

Und er (1), judge s and co urt com mis sioners ha ve 
power, prior to the filing of a ccmplaint, to release on 
bail persons arrested for commission of a felony. 65 
Atty. Gen. 102. 

Pret ria 1 release; W isconsi n bail reform. 19 71 ~ 13 
594. 

2§~~Q1-__ ~~J1_~li __ ~~~Q]~]~B9~~~ Jll A Juage may 
release a defendant charged with a misdemeanor ~ithout 
bailor may permit him to eXEcute an uns6curad 
appearance bond in an amount specifie& by the judge. 

.l~l In lie u of relea se pursuant to sub. (1) I the 
judge may: 

(b) Require the execution of an appearance bond with 
sufficient solvent sureties, or the deposit of cash in 
lieu thereof, .. 

J1tll In addition to or in lieu of the alternatives 
under subs. (1) and (2), the judge may: 

(<3..) Place the per so n in the custody of a designated 
person or organization agreeing to supervise him or her. 

{b) Place restricticns on the travel, association 01:' 

place of abode of the defendant during the period of 
release. 

, .l~l In 
under subs. 

addition to or in lieu of the alterna~ivEs 
(1) and (2), the judge may: 

----- ----------------------------
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(a) Place the person in the custody of a designated 
person or organization agreeing to supervise him or her. 

(b) Place restricticns on ths travel, association or 
place of abode of the defendant during the period of 
release. 

(c) Prohibit the defendant from possessing any 
dangerous weapcn. 

J~l As a condition of release in all cases, a person 
releas~d under ~his secticn shall ~ot commit any crime. 

.1.21 Once ba~l has been giVen and a charg'e is pending 
or is thereafter filed or transferred to another court, 
the latter court shall continue the original bail ~n 
that court subject to s. 969.08_ 

J&L When a judgment for a fine or costs or both is 
entered in a prosecution in which a deposit had been 
made in accordance with sub. (2), the balance of such 
deposit, after deduction cf tbe bond costs, shall be 
applied to the payment of the judgment. 

J1L If the complaint against the defendant ha~ been 
dismissed or if the defendant has been acquitted the 
entire sum deposited shall be returned. A deposit'under 
sub. (2) shall b€ returned to tbe person who made the 
deposit, his or her heirs or assigns, subject to sub. 
(6} • 

J~L In all misdemeanors, bail shall not exceed the 
maximum fine provided for the offense. 

lU:§!:Q1;:Y';" 1971 c. 298 ssw 10, 13; 1979 c. 111, 112. 
BQ~].;.. __ ~h§2i§f __ lll~ __ 1~~~_QL_j212~_~h1~h_~illgg£~1_~~i~ 

§§£i;QQ~_£QQtaiQ§_1gg~§1§~1yg_flng1ng'§_1~~§fliQQ_l~ . 

. . .2'§.2.!...QJ ___ §!~1 __ I1L_!;§1:QBJ~~..:. J11 A defendant charged 
w~~h a felony may be released by the judge upon the 
execution of an unsecured appearance bond or the judge 
may in addition thereto or in lieu thereof impose one or 
more of the following ccnditions which will-assure his 
appearance for trial: 

(a) Place the person in the custody of a designated 
person or organization agreeing to supervis~ him. 

(b) Place restricticns on the travel, associa tion or 
place of abode of the defendant during the period of 
release. 
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(c) Prohibit the defendant from possessing any 
dangerous weapcn. 

Cd} Require the execution of an appearance bond with 
sufficient solvent sureties, or the deposit of cash in 
lieu of sureties~ If a judgment for a fine or costs or 
both is entered, any deposit of cash shall be applied to 
the payment of the judgm6nt~ 

(e) Impose any ether condition deemed reasonably 
necessary to assure apFearance as required or deemed 
reasonably necessary to protect public or individual 
safety, including a condition requiring that the 
defendant return to custedy aftEr specified hours~ The 
charges authorized by s. 56.08 (4) and (5) shall not. 
apply under this section. 

Jlt As a condition of release in all cases, a person 
released under this secticn shall not commit any crim~. 

Jll Once bai~ has been given and a charge is pending 
or is thereafter filed or transferred to another court, 
the latter court shall continue ~be original bail in 
that court subject to s. S69~08_ A single bond form 
shall be utilized for all stages of the proceedings 
through conviction and s,ntencing or the granting of 
probation. 
tl1§1Q~Y~ 1971 c. 29E; 1979 c. 112. 
]Ql]~ __ ~h££t§I __ jll~_1§~§_Qf_j21~~_~ni~h-£ill~2Q~Q_tQi§ 

§g£tiQQL_£Q]i£in§_lggi§1~iiyg_11nglng§_i]_§§fiiQn_l~ 
~l!!l~£i9;1 __ ~Q2dQ£11 __ liQ!§~ __ 1211.!. [As to su b~ (1) (d) ] 

The change in the first sentence makes it clear tnat the 
statute does not per.mit a judge to reguire cash and ~ot 
permit a surety bond_ The addition of the 2nd sentencE 
makes the felony FrocedurE consistent with the 
misdemeanor prccedure. ~Eg s. 969.02 (4). [Bill 867-
A] 

See note to art. I, sec. 8, citing schilb v. Kuebel, 
403 ITS 357. 

2§~~Q~ ___ ~QBET1-n~1_~]1l~Il_]]!~]b1~ Any surety may, 
after default, pay to the clerk of the court th~ amount 
for ~hich he was bound, or such lesser sum as the court, 
aft~r notice and hearing, may direct, and ~hereupon be 
dischargedo 

.1 
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269.05 ENDORSEMENT OF EAIL UPON WARRA~TS ill_In 
misdemeanor-actIons:~h2-judge-who-Issues~a-;~rr~nt may 
indorse upon the warrant the amount of bail. If no 
indorsement is made, s. 969.06 shall apply. 

J1l The amount and method of posting b~il may ce 
indorsed upon felony warrants. 

969_06 BAIL SCHEDULES. The judicial conference 
shall--develop--a--scheaule--of cash bail for all 
misdemeanors which the suprema court shall adop~ by 
rule. The schedule shall contain a list of cffensas and 
the amount of cash tail applicablE tbereto as the 
judicial conference determines to be appropriate. If 
the schedule does not list all misJemeanors, it shall 
contain a general clause providing for a designated 
amount of bail for all misdemeanors not specifically 
lis~ed in the schedule. The schedule of bail may ce 
rev~sed from time to time under this secticn. 

tli.§tof.Y':' 1971 c. 292; 1977 c. 449. 

2~~·07 TAKING OE EAIl ay LAW ENPORCEMENT OFFICER. 
~hen baiI-c~nditlons~avE--besn--sEt--for--a--particular 
offense or defendant, any law enforcement o~ficer may 
take bail in accordance ~ith ss. 969.02 and 969~03 and 
release the defendant tc appear in accordance with the 
conditions of the appearar:ce bond. The la~ enforcement 
officer shall give a receipt to the defendant. for the 
bail so taken and ~ithin a reasonable time deoosit such 
bail with the clerk cf court before whom th~ defenaan~ 
is to appeaI4 Bail taken by a law enforcement officer 
may be taken only at a sh€riff's offiCe or oolice 
station4 The receipts shall be numbered serially and 
shall be in triplicate, one copy for the defendant, one 
copy to be filed with the clerk and one copy to be filed 
with the police or sheriff's department which takes the 
bail~ Nothing herein sball reguire the release of a 
defendant from custody under this SeC~lon ~h~n an 
officer is of the opinicn that the defendant is not in a 
fit condition to care for his own safety or would 
cons~itute, because of his physical condition, a danger 
to the safety of others. If a defendan~ is not released 
pursuant to this secticn, s. 970_01 shall apply~ 
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Law enforcement officers may be authorized by court 
rule to accept surety tends for, or, under specified 
circumstances, 10% cash deposits of, the amount listed 
in a misdemeanor bail schedule ~hen an accused cannot be 
promptly taken before a judge for bail determination. 
However, such rules may net afford officers discretion 
as to the amount or fcrm of bail an individual accused 
must post. 63 Atty. Gen. 241. 

2'§.2..:...Q~_ .... _§B~ NT.L-Bid.h.Q5;1J;Ql!.L_l]5;B!A.§,g_Q1Lli,gYQ5;ll~Q1LQF 
~Al1~ Jl1 Upon petition by the state or the defendant: 
~he court before which the action is pending may 
~ncrease or reduce ~he amcunt of bailor may alter the 
conditions of bailor the bail bend or grant bail if it 
has been previously revcked. ExceFt as provi1ed in sub. 
(5), a defendant for whom conditions of release are 
imposed and ~ho after 72 hours from the time of initial 
appearance before a judge continues to be detained in 
custody as a result of tLe defendant's inability to meet 
the conditions of release, uFon apFlicatioD, is entitled 
to have the conditions reviewed by the judge of the 
court before whom the action against the def~ndant is 
pending. Unless the cenditions of release are amended 
and the defendant is tbereupon released, the judge shall 
set forth on the record the reasons for requiring the 
continuation of the conditions imposed. A defendant who 
is erdered released on a condition ~hich requires that 
he or she return to custedy after specified-bours, upon 
application, is entitled to a review by the judge of the 
court before whom the action is pending. Unless the 
requirement is removed and the defendant thereupon 
released on another condition, the judge shall sst forth 
on the record the reasons for continuing the 
requirem.ent. 

j~l Violation of the conditions of bailor the bail 
bond constitutes grounds for the court to increase the 
amount of bail or other~ise alter the conditions of bail 
or, if the alleged violation is the commission of a 
serious crime, revoke tail under this seC~lon. 

.11l. Reasonable notice of petition under sub. (1) by 
the defendant shall be given to tbe state. 
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J!!l. Reasonable notice of petition under sub. (1) by 
the state shall be given ~o the defendant, except as 
provided in sub. (5)_, 

.1.2l. (a) A court shall proceed under par. (b) if the 
district attorney alleges to the court and provides the 
court ~ith documents as f~llows: 

1.. Alleges that the defendant is admitted to bail 
for the alleged commission of a serious crime; 

2. Alleges that the defendant has violated the 
conditions of bail by baving committed a Serious cr~mE; 
and 

3. Provides a copy of the complaint charging tbe 
commission of the sericus crime specified in subd. 2. 

(b) 1. If the court determi:1es that the state has 
complied with par. (a), the com:t may issue a warrant 
commanding any law Enforcement officer to bring the 
defendant without unnece~sary delay before the court. 
when the defendant is trougbt before the court, he or 
she shall be given a copy of the documents sDecified in 
par. ( a ) and i nf 0 r me d 0 fbi s 0 r her = i g h t sun de r s. 
970.02 (1) and (6). The court may hold tbe defeLdant in 
custody and suspend the previously imposed bail 
conditions pending a hearing on the alleged breach. The 
hearing under this paragraph and the preliminary 
examination under s_ 970.03, if required, shall be a 
combined hearing, with the court making the separate 
findings required under this paragraph and s. 970.03 at 
the conclusion of thE combined hearing. The hearing 
shall be commenCEd within 7 days from thE date tb~ 
defendant is taken intc custody. The defendant m~y not 
be held without bail for more than 7 days unless a 
hearing is hE'.d and the findings required by this 
paragraph are established. 

2.. At a hearing on the alleged violation the state 
has the burden of going fcrward and proving by clear and 
convincing evidence that the violation occurred while 
the defendant was admitted to bail~ The evideRce shall 
be presented in CFEn court ~ith the right of 

"confrontatien, right to call witnesses, right of cross
examination and right to representation by counsel. The 
rules of Evidence 3pplicable in criminal trials govern 
the admissibility of evidEnce at tbe hearing. 

;.lo,I., _______________________________________________ a.l.,,"---'-----------~---------------~--- ----..... . 
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3. Upon a finding ty ~he court that the state has 
establi~hed by clear and convincing evidence that the 
defendant has committed a s~rious crime while admitted 
to bail, the court may revoke the bail ef the defendant 
and hold the defendant for trial without bail. No 
reference may be made during the trial of the offense to 
the court's finding in the hearing. No reference may be 
made in th~ trial to any testimcny of the defendant at 
the hearing y except if the testimony is used fer 
impeachment purposes. If the court does not find that 
the state has established by clear and ~onvincing 
evidenc8 that the defEndant has committed a serious 
crime vhile admitted to bail, thE defendant shall be 
relased on bail subject to conditions of bail deemed 
appropriate by tbe court. 

4. If the bail cf any defendant is revoked under 
subd. 3, the defendant ITay demand and shall be entitled 
to be brought to trial on the offense with respect to 
which he or she was formerly released on bail within 60 
days aftar the date cn which he or she appeared before 
the court under subd. 1. If the defendant is not 
brougn,- to trial witbin the 60-day period he Ol she 
shall not be held longer without bail and shall be 
released on bail subjec,- to conditions of bail deemed 
appropriate by the ccurt. In computing the 60-day 
period, the ceurt shall omit any Feriod of delay if the 
court finds that the delay results from a continuance 
granted at the exclusiVE reguest of the def~ndant. 

5. The def8ndant may petition the court for 
reinstatement cf conditicns of bail if any cf the 
circumstances authorizing the revocation of bail is 
~ltered. The altered ccnditions include, but are not 
limited to, the facts that tbe original co~plaint is 
dismissed, the defendant is found not guilty of that 
offense or the defandar.t is found guilty of a crime 
which is not a serious crime. 

i&l If the judge l:efore whom the action is pending, 
in ~hich a Ferson ~as admitted to bail, is nat 
available, any ather circuit judge of the county may act 
under this section. 

ill If a parson is charged ~ith the commission of a 
serious crime in a county other than the county in which 

" , 
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the person was admitted to bail, the district attorney 
and court may proceed under sub. (6) and certify the 
findings to the circuit court for the county in which 
the person was admitted tc bail. That circuit court 
shall make the bail revocation decision based on the 
certified findings. 

J~l Information stated in, or offered in connection 
~ith~ any order entered under this chapter setting bail 
need not conform to the rules of evidence, except as 
provided under sub. (5) (1:) 2. 

J~l This section does not limit any other authority 
of a court to revoke the tail of a defendant. 

Jl]t In this secticn: 
(a) "Commission of a serious crime" includes a 

solicitation, conspiracy cr attemFt, under s. 939.30, 
939.31 or 939.32, to commit a serious crime. 

(b) "Serious crim e" [!leans any cri me specified in s. 
940.01, 940.02, 940.05, 540.06, 940_08, 940.09, 940.19 
(2), 940.20, 940.201, 940.21, 940.225 (1) to (3), 
940.23, 940.24, 940.25, 940.29, 940.~1, 940.32, 941.20 
(2), 941.26, 941.30, 943.01 (2) (c), 943.02, 943~03, 
943.04, 943.06, 943.10, 943 • .30, 943.32, 944.12, 946.01, 
9 46 .. 02,9 46,. 4 3 or 947. 0 1 5 • 

IU&t2f:.Y":' 197,1 c. 29E; 1977 c. 449; 1979 c. 112. 
~g~~ ___ £b££!~£ __ 111~_1£~§_Qf_l~1~~_~~i~h_~£§§!§1_!~1§ 

§~~!10nL_~Q~!£in~_1~gi~1~!i!~_11]g1TIg§ __ ~2n£gfnill£_~£11 
1~_§§~!iQn_j~ -

2'§~~Q2 ___ fON1211JQli~ __ f! __ 12.Ql.n1.:. Jlt_If a defendant is 
admitted to bail before sentencing the conditions of tha 
bond shall include, without limitation, th~ requirem~nts 
that he will appear in the court having jurisdiction on 
a day certain and thereafter as ordered until discharged 
on final order of the court and that he will submit 
himself to the orders and process cf the court. 

J11 If the defendant is admitted to bail uFon 
appeal, the conditions of th~ bond shall be that he will 
duly pro~ecute his aFFeal, tbat he will appear at such 
~ime and place as the court direc~s, and that if the 
judgment is affirmed or reversed and remanded for a new 
trial or further prcceedings uFDn notice .aft~r 
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remittitur, he will surrender to the sheriff of the 
county in which he was tried. 

J1L A defendant shall receive a copy of the bcnd 
which he executes pursuant to this chaptEr. 

269~1Q ___ BQ1I~E _Q! __ ~li~]Q]_~!_AQ]]~~~~ A person who 
has been admitted to bail shall give written notice to 
the clerk of any change in his address within 48 hours 
after such change. This requirement shall be printed cn 
all bonds. 

969.11 BAIL UPON ARREST IN ANC!HEE COUNTY. j1t If 
the defendant-Is-arrested-In-a--county--cther--than- the 
county in which the cffense ~as committed, be shall, 
without tinreasonable delay, either be brought befor~ a 
judge of the county in which arrested for the purpose of 
setting bailor be returned to the county in which the 
offense was committed. The judge shall admit him to 
bail 'under this chapter tc appear before a ccurt in the 
county in which the offense was committed at a specified 
time and place. 

JZ1 If the defendant is released on bail pursuant to 
sub. (1), the judge shall make a record of the 
proceedings and shall certify his minutes thereof and 
shall forward the bond and bail to the court before whcm 
the defendant is bound tc appear. 

269~lZ ____ ~~B~TI~~~ jj1 Every surety under this 
chapter, except a surety uuder s. 345.61, shall De a 
resident of the state. 

Jl1 A surety undEr this chapter shall be a natural 
person, except a surety under s. 345.61. No surety 
under this chapter may be compensated for acting as such 
a surety. 

J31 A court may reguire a surety to justify by sworn 
affidavit that he is worth the amount specified in the 
bond exclusive of prcFerty exempt from execution. Tbe 
surety shall provide such evidence of financial 
responsibility as the judge reguires~ The court may at 
any time examine the sufficiency of the bail in such 
manner as it deems Froper, ana in all cases thB state 
may challenge the sufficiency of the surety. 
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1979 c. 34_ 

969.13 FORFEITURE. J1l __ If the conditions of the 
bond--are--not---Complied with, the court having 
jurisdiction over the defendant in the criminal action 
,shall enter an order declaring the bail to be forfeited. 

Jll This order may :t~ set aside upen such conditicns 
as the court imposes if it appears that justice does not 
reguire the enforcement of the forfeitura. 

J~L By entering into a bond, the defendant and 
sureties submit to the jurisdiction of the court for the 
purposes of liability on the bond and irrevocably 
appoint the clerk as th~iI agent upon whom any papers 
affecting their bond liability may be served. Their 
liability may be enforced vithout the necessity of an 
independent action. 

J~l Notice of the crder of forfeiture under sub. (1) 
shall be mailed forthwit~ by the clerk to the defendant 
and his sureties at their' last add.resses. If the 
defendant does not appear and surrender to the court 
within 30 days from the date of the forfeiture and 
within such period he or his sureties do not satisfy the 
court that appearance and surrender by the defendant at 
the time scheduled for his appearance was impossible and 
without his fault, the court shall upon motion of the 
district attorney enter judgment for the state against 
the defendant and any surety for the amount of the bail 
and costs of the court proceeding. Prcceeds of the 
judgment shall be paid 'to the county treasurer. The 
motion and such notice cf moticn as the court prescribes 
may be served on the clerk whc sha~l forthwith mail 
copies to the defEndant and his sureties at their last 
addresses. 

J~l 1 cash deposit made with the clerk pursuant to 
this chapter sball be applied tc the payment of costs. 
If any amount of such deFosit remains after the p~yment 
of costs, it shall be applied to payment of the judgment 
of forfeiture. 

tli§1Q!1~ __ 1971 c. 298. 

~&2~j~ __ ~~R~!]~~E __ Ql_gBl]fI£h1_£1_~Q~~lX~ 11t_When 
the sureties desire to be discharged from the 
obligations of their bcnd, they may arrest the principal 
and deliver him to the sheriff cf the county in which 
the action against him is pending. 

121 The sureties shall, at the time of surrendering 
the principal, deliver to the sheriff a certifisd cOFY 
of the original warrant and of the order admitting him 
to bail and of the bond thereon; such delivery of these 
documents shall be sufficient authority fo~ the sheriff 
to receive and retain the principal until he is 
otherwise bailed or discharged. 

Jlt Upon the delivery of the principal as provided 
herein, the sureties may apply tc tbe court for an order 
discharging them from liability as sureties; and epcn 
'satisfactory proof being wade that this SEction has been 
complied with the court shall make an order discharging 
them from liability. 



-~------------------------
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APPENDIX B 

"BAIL EVALUATIONS It FROM 
REPORT BY THE SPECIAL EVALUATION UNIT 

(JULY 30, 1976) 
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BAIL EVALUATIONS 

The bail evaluation process was developed in response to an ever increasing 
number of felony warrants being issued by the District Attorney's Office. 
The nature of the offenses committed is becomi ng more seri ous, and the 
offenders are becoming more sophisticated with a larger number of repeaters. 

The increasf?d volume made it very difficult for the courts to obtain reliable 
information upon which to base decisions relating to the level of bail to be 
set. In addition, with the n.Utn<'!rous courts involved, there was no assurance 
that the same information was being used to determine bail levels. The 
courts and the District Attorney's Office h(~,d no way to confirm or refute 
se1f-serving information that might be presented on behalf of a defendant. 

When the program was originally conceived, it was planned to perform a bail 
evaluation on both misdemeanants and felons. Subsequent revisions downward 
of the size of the Special Evaluation Unit made it possible to provide bail 
evaluations for felons only. These evaluations are done mainly when the 
person is charged in the Dfstrict Attorney's Office and before he goes to 
court for his first appearance. Warrants issued against individuals in 
their absence do not return to the District Attorney's Office before 
appearing in court. In these situations the court submits a special request 
to the Special Evaluation Unit. This type of bail evaluation is usually 
done in the confines of the County Jail and ordinarily is done within 24 
hours of:the time that'the request is received from the court. 

A bail evaluation as prepared for the Milwaukee County criminal justice 
system is ~omposed of three parts. The first portion relates entirely to 
the background history of the defendant. Such things as length of resi
dence, employment history, family ties, and other information which relates 
to the individual's stability in the community are assessed. The second 
portion relates entirely to the individual's criminal history. In this 
portion however, no consideration is given to the nature or seriousness 
of the offense with which the individual is charged. That is properly 
1 eft to the di screti on of the Distri ct Att()rn~y and. tl:le courts. The thi rei 
portion of the bail evaluation is essentially a summary of the first two 
portions and a rating based upon the information obtained therein. The 
bail rating scale has a range from -8 to +17. ,This is broken into 4 main 
categories, poor, fair, good; and excellent. When a bail evaluation is 
completed, what is presented to the court is essentially an abbreviated 
pre-trail investigation that compares the individual being evaluated with 
most other individuals who have been charged with felonies in the Milwaukee 
County criminal justice system. 

Preceding page blank 
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TABLE I II 

SUMMARY OF 1975 BAIL EVALUATIONS 

Bail Evaluations Completed (Total) 

Special Requests (Sub- Tota 1) 

2118 

279 

Bail Evaluations benefit the commur.~ty in the following ways: 

1.) Various agencies benefit from the stanqardized and verified information 
which is made available to the system at the earliest possible time. 

2.) The court and the District Attorney are aware of aggressive and hostile 
offenders and can take this into consideration in setting bail type and amount. 

3.) The victim can then be reasonably assured that threatening offenders will 
not be returned to the community to prey further upon the community. 

4.) The taxpayer is saved the cost of jail incarceration of individuals who 
are good risks in the community and pose no threat while the case is pending. 

5.) An additional benefit accrues to the County 't/hen the case is returned to 
court for a bail reduction hearing or for a preliminary hearing. The 
investigation conducted by the Special Evaluation Unit is a written record 
which remains with the case throughout its court history. It is available to 
all parties to the case for further discussion and study so the court and the 
District Attorney can respond to requests by the defense attorneys for 
reduction in bail. 

Advantages to the defendant are less easy to define. The stable, high rated 
individual benefits in that he can return to his family and home and employ
ment and therefore avoid further cost to the community for welfare and for 
keeping him incarcerated. The 10~1 rated defendant obviously can be considered 
to have no benefits from the bail evaluation. He will probably remain incar
cerated awaiting trial, and from the community standpoint, properly so. 

The bail evaluation program results in a jail population made up almost 
entirely of serious offenders and high risk prisoners. This, of course, is 
what a County Jail is designed to do. 

The bail evaluation process has the effect of eliminating much of the guess 
work from determining bail levels. In addition, it conserves considerable 
time for the cO~lrts the District Attorney's Office. 

'I 
! 

In 1975 a total of 2118 bail evaluations were completed for the courts by 
the five evaluators in this Unit. This large number of cases certainly has ! 
had a considerable effect upon the court system in terms of time saved for 
the judge, the District Attorney's Office, the Police and Sheriff's Departments, 
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and witnesses. In addition, the court is able to make a decision with 
greater assurance that the information they are using is valid. 

Preliminary results of a statistical study now being performed by the Special 
Evaluation Unit indicate the following important information: 

1.) Individuals rating high on a bail evaluation usually stay in jail a 
shorter period of time and usually make bail no matter how high it is set. 

2.) Conversely, individuals rating low on bail evaluations consistently 
do not make bail. 

3.) Individuals who have a good bailor a high bail rating generally are 
considered for probation. 

4.) Individuals who rate low are more frequently denied probation and are 
sentenced to penal institutions. 

Tables IV and V following indicate that the bail evaluation as it is now 
performed has an impressive predictive capability. It can also be tentatively 
concluded that if the time allowed to complete an evaluation was increased to 
two days, the bail evaluation process could probably supplant many of the 
present time consuming'pre-sentence investigations conducted by the State of 
Wisconsin. If such a program were instituted there would be considerable time 
and money saved by Milwaukee County. The savings would occur as a result of 
the reduced time that defendants spent in Jail awaiting tr'ial. A secondary 
savings would also occur in that the number of court appearances would also be 
reduced thereby saving court and District Attorney and public defender time 
and money. 

In 1975, this Unit completed 2118 bail evaluations. If a judge in open court 
conducts a bail evaluation that information is available only in the court 
reporter's stenographic records. Obviously the information o~iginally elicited 
by the court would once again have to be determined in any subsequent hearings 
regarding bail. Considering that 66% of the cases have at least' two court 
hearings relating to the amount of bail set, the savings are as follows: 
(See also Appendix V). or 

Total 1975 savings (2118 x $32.22 x 166%), $113,281 

Total 1975 savings to Milwaukee County 
(2118 x $24.45 x 166~~) ... $ 85,963 



Excellent 
Ba i1 
Ri sks 
(31 Cases) 0% 

Good 
Ba il 
Ri sks 
(84 Cases) 

Fair 
Ba i1 
Ri sks 
( 11 0 Cases) .. ;:.,.: ..... ,. 

Poor 
Bail 
Ri sks . . 
(144 Cases) , ... , .... 

10 

-----~--- - ~- --------------- ----------------------------~----- ---------------------------~--------.-----
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BAIL RATING RELATED TO TIME IN CUSTODY PRIOR TO TRIAL 

Percentage (%) 

20 30 40 50 60 

50% 

23% 

28% 

44% 

TABLE IV 

70 80 90 100 

78% 
Bail made within 1 week 
Bail made within 1-4 wks. 
Bail made in over 1 month 
8a il never made 

Bail made within 1 week 
Bail mad2 within 1-4 wks. 
Bail made in over 1 month 
Ba il never made 

Bail made within 1 week 
Bail made within 1-4 wks. 
Bail made in over 1 month 
Bail never made 

Bail made within 1 week 
Bail made within 1-4 wks. 
Bail made in over 1 month 
Bail never made 

:> 

Excellent 
Ba i 1 
Risks 
(28 cases) 

Good 
Bail 
Ri s ks 
(84 cases) 

Fair 
Sa il 
Risks 
(108 cases) 

Poor 
Sa i 1 
Risks 
(139 cases) 
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ULTIMATE DISPOSITION IN COMPARISON TO THE BAIL EVALUATION RATING 

10 20 30 

25~b 

251h 
22% 

40 

33% 

50 60 70 
I I I 

54% 

56% 

TABLE V 

80 90 100 
I 

-- Acquittal or Dismissal 
-- Probation 
-- Probation & Huber Sent. 

Jail Sent. under 4 yrs. 
-- Jail Sent. 4 yrs. or more 

-- Acquittal or Dismissal 
-- Probation 

Probation & Huber Sent. 
Jail Sent. under 4 yrs. 
Jail Sent. 4 yrs. or more 

-- Acquittal or Dismissal 
- .. Probation 

Probation & Huber Sent. 
Jail Sent. under 4 yrs. 
Jail Sent. 4 yrs. or more 

Acquittal or Dismissal 
Probation 
Probation & Huber Sent. 
Jail Sent. under 4 yrs. 

-- Jail Sent. 4 yrs. or more 



-42-

APPENDIX I(a) WORKLOAD HISTORY 

BAIL EVALUATIONS 

1974 1975 
Bail Evaluations Completed (Total) 1704 2118 

Special Requests (Sub-total) 70 279 

CLASSIFICATION AND ORIENTATION FUNCTION 

1974 1975 

Inmates Contacted: 
Total 849 3928 

Male 736 3810 

Female 113 118 

1976 
953 

199 

1976 

1526 

1413 

113 

(1/1 -- 6/30) 

(1/1 -- 6/30) 

I,)' , 

--'-'.-

1 
. . ~ 
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APPENDIX V 

AVERAGE TOTAL COST OF BAIL EVALUATIONS IF DONE BY THE COURTS FOR 1975 

Personnel 

1.) Circuit Court Judge 

2. ) Deputy Court Clerk I 
(3rd Step) 

3. ) Deputy I (3) 

4. ) Circuit Court Reporter 

5. ) District Attorney 
(2nd Assistant, 1st Step) 

6. ) Police Officer (2) 
(Mi1w. Police Dept.) 

Total Cost Per Case 

I-lours i nvo 1 ved 
Hourly Rate x per case 

$23.31 
20.33* 

$ 8.81 
8.81* 

$ 7.90 
7.90* 

$11. 23 
11 .23* 

$12.78 
9.75* 

$ 8.78 

0.33 

0,33 

1.00 

0.33 

0.33 

0.66 

= Total Cost Cost to Mi1w. County 

$ 7.69 
$ 6.71 

$ 2.91 
$ 2.91 

$ 7.90 
$ 7.90 

$ 3.71 
$ 3.71 

$ 4.22 
$ 3.22 

$ 5.79 
0000 

$32.22 $24.45 

* These dollar amounts represent the total dollar amounts represent the total dollar cost minus any state 
reimbursements. 

I 
~ 
W 
I 
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APPENDIX C 

MILWAUKEE COUNTY 

BAIL BOND INVESTIGATION REPORT 
BAIL BOND RATING SUMMARY 
BAIL INVESTIGATION RATING SCALE 

HILWAUKEE COUNTY CIF.CUI'l' AND COUNTY COUR'l'S 
i 

BAIL BONTI INV'.sSTIGA TION EEPORT . ./ 
" i 

CASE NO • _________ 11 

I ° GilllERAL : j 
q 
I 

:1 NAME ______________________________ DATE: _______________ 'I 

Last First Middle . I 
'1 

-ADDRESS: --------------------------------------
PHONE: __________________ 1 

. ! 
Date of Birth _____ -...,.. _____ Age ____ Sex~ ______ Ht o ______ v/t • _______ ' R.ace_' ____ \ 

~ } 
Social Security No. _____________ ~--- Educational Level AttaL~ed i --------------------1 

'1 Harital Status 
-------------------~------~------------------------

Military: _______ -----------------------------,-----------------

II . RESIDENCE: Ii 
II 
~ How Long at Present Address Lives with ' ----------------- -------------------------

Previous Address! _____________________ --How Long _________________________ ___ 

How Long in Hilwaukee County _________ _ 
Came From Place of Birth 

III. FAMILY TIES: 

Rela.tives in Hihraukee Area: 

l. __ ----------------------------------------~----------------__ ------------------Relationship Name, Address, and Phone No. 

2.~~~--~~~----~---~~-~----~--~---~~-----~~----~--------------------Relationship (or a Personal Reference) N&T.e, Address, and Phone No. 

Frequency of Contact 1, ___________________ Frequency of Contact 2, _________________ _ 

IV, EMPLOYMSNT: 

Present Zilployer ________________________________ How LonQg _____________ _ Phone .-----------
Former Employer ________________________________ How Long, _______________ Phone ____________ _ 

Physical Condition ________________ --------------------------------------------------------

. If on Idelfare - Case No. vlorker r s Nan:e & Phone No. ------------------ ----------------------
Other Means of Support . --------------------------------------------------------------------

Assets ________________________________________________________________________________ ___ 

T-1115-Dll P~VISED 
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Milwaukee County Circuit and County Courts 
Bail Bond Investigation Report 

V. PRESENT OFrcl'lSE AND PRIOR RECORD: 

VI. 

Offense Charged Date of Arrest _____ , 
Details of Alle·-g-ed-O-f-f-e-ns-e------------~---- 1 

Prior Record" . 

, 

Arrest Other Than Milwaukee: 

Probation/Parole Status 

Pending Charges 

RE!J.ARXS: 

-

I understand that the information given by me may be used by the court to help determine 

my oail status. I have consented to this investigation and have given this information 

freely and voluntarily. I certify that the information given is true and. correct to thel 

best of my knowledge, ~~d that references given by me can be verified except _________ _ 

Signature: ____________________________________ D~te: ______________ ~ 
• I 

Interviewerjtl'll tne ss : _______________________________ Date :------------1 

T-lll5-2Rl 
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MIIlVAUK.E3 CCUNTY CIRCUIT AND CCUNTY CaJR'IS 

BAIL roNDRA TING SUM¥lA..~Y 

OFFE~..rSE: C!SE NO: 

1. INTERVIEW" FOINI'S 

Residence 

Fami~ Ties 

Employment 

Prior Record 

*Discretionary 

THIS REPORT DOES NOT 
CONSIDER THE NATURE 
AND QUALITY OF THE 

ALLEGED OFFENSE. 

TOTAL Dl'l'ERVIEW POntrs ________ _ 

Reason for Discretio~~ry Points _______________________________________________ ____ 

Interviewer: _______________________________ __ Date: ________________ ___ 

IT • 'IlrnIFIED roINTS 

. r-llll;.R 1 

Residence 

How ve~ified~ _______________________________________________________ ___ 

___________________________________________ Initials ________ Date _____________ ___ 

F&mi~ Ties 

How verified. _________________________________________________________________________ _ 

__ ________________________________________________ Initials __________ Date _____________ __ 

Employment 

How verified, _____________________________________________________________________ ___ 

Initia1.s ______ Date. ______ _ 

Prior Record 

How verified, ____________________________________________________ ~ ________________ __ 

___________________________________________ ~ Initials __________ Date ____________ _ 

RANGE: -8 TO +17 
+11 TO+17: EXCELLENT 
+ 7 TO +10: GOOD 
+ <1 TO+ 6:. FAIR 
+ 3 TO - 8: POOR 
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M rU1Al'KEE COU~y C LRCU IT AND r.cu~l'n COl'RTS 

1. !{ESIDENCF. (:"OCAL"l 

Poices 

J 
2 

EAIL Ut'VESTIGATla.; RATH-/(; SCAL!:: 

Present residence - tvo years or more. 
Pr,esent residence - one year. 
Pre,sent residence - six months. 

II. FA.'1ILY !i:ES (LOCAL) 

Point.s 
4 
J 
2 

I I I. EMP LOY~NT 

Points 

.., 
t. 

-1 

IV. ?RInR K::CQRD 

Pol ... ts 

. J 
-·2 

. t 
.., .. 

-' 

Lives with family and has contact wi..th other relc.t.ives. 
Lives with family. 
Live~ a'"ay from family but has regular contact \fUh ro}ativt.:ls. 

Lives with non-family person and gives this person u~ a '''''·''1 
I 

Present Job - tva years or more. 
Present Job - one year . 
Tem?orary or periodic e~loyment in eitt-.e!" of a:;.)vC! lj",~,~, 

OR currently employed, 
C~ unemployed 3 oonths ()~ less, with rj G1ont~s or more ~ .. 'n ;"lr ltJ; ~ 

OR receiving uner::rploy-oenc corr:pensBtion, social s,~cu;·it:·, v-:::'r.ri:'~ 

benefits, or welfare, 
OR supported by Enmily ~o;i\'es, scudt!nts, disabled, cLc.i 
Able to work, not doing so, no viDlble neans of support. 

~o prior convictions . 
~o convictions in past fi','" >'CcJl'S. 

No convictions in past lOlli- y~aro. 

Convictions in pdSt thre~ rearD . 
Convictions in past two ycsrs . 
Convictions in past year. 

Pclnd~ (;a:lc:\ 

+1 In all car.ei!-0c· i.''::9 t'or 
no ~e:1ding e?'sl~s. 

-1 In all cat~~G~i0S fJr I 
an:r [r.!ndLr.r ':;'lses . 

v. ~::'SCR£nv.~A:n POU: rs 

-3 to-3 
, 

Intervie\"'cr's impraDsions I)!,! to ~t.(1'.::ilitf qf d"!~cl'·1!lr.l, ~;1I3t 
~c BubstanciateJ in ReOJlt'K!1 SI.:..:r:on. 
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IV. BAIL 

RULE. 
4.00. Recognizance and bail; 'Definitions 

of terms. 
4.02. Bailable offenses; Eligibility for 

pre-trial release. 
4.04. Authorized methods of pre-trial 

release. 
4.06. Duties of pre-trial services agency. 
4.08. Confidentiality of pre-trial serv

ices agency records. 
4.10. Release on personal recognizance; 

UnsccW'ed bail bond. 
4.12. -"Release on nonfinancial conditions. 
4.14. Nonfinancial conditions on release. 
4.;1.6. Amount of bail. 
4.18. Motor yehicle traffic violations; 

Guaranteed arrest bond certif
icate. 

4.44. Record of discharge. 
'1046. Application of deposit to fine or 

costs. 
4.48. Forfeiture of bail. 
4.50. Surrender of defendant; Exoner

ation. 

RULE 
4.20. Use of uniform schedule of bail. 
4.22. Ten per cent deposit. 
4.24. Officers authorized to take bail. 
4.26. Receipt for and record of cash de-

posit or bond. 
4.28. Custody of cash deposits or bail; 

Monthly accounting. 
4.30. Qualification and sufficiency of 

sureties. 
4.32. Persons not qualified as sureties. 
4.34. Justification of security. 
4.36. Recording of Do real property bond. 
4.38. Mandatory review aiter twenty-

four hours. 
4.40. Review of conditions of release. 
4.42. Change of conditions of release; 

Bond forfeiture. 
4.52. Judgment against surety. 
4.54. Continuation of bail. 
4.56. Deiects in bond or recognizance. 
4,58. Credit for incarceration. 

Rule 4.00. Recognizance and bail; Definitions of terms.-As used in 
these rules the follo\ving terms mean: 

(a) "Bail bond" means a written undertaking, executed by the de
fendant or one or more sureties, that the defendant designated in such 
instrument will, while at liberty as a result of an order fixing bail and 
of the execution of a bail bond in satisfaction thereof, appear in a des
ignated criminal action or proceeding when his attendance is required 
and otherwise render himself amenable to the orders and processes of 
the court, and that in the event he fails to do so, the signers of the 
bond will pay to the court the amollnt of money specified in the order 
fixing bail. 

(b) "Cash bail bond" means· a sum of money, in the amount desig
nated in an order fixing bail, posted by a defendant or by another per
son on his behalf with a court or other authorized public officer upon 
condition that such money will be forfeited if the defendant does not 
comply with the directions of a court requiring his attendance at the 
criminal action or proceeding involved and does not otherwise render 
himself 2,menable to the orders and processes of the court. 

(c) "Conditions of release" may include financial as well as non
financial requirements upon which the ut::fendant's release is dependent. 
All methods of pre-trial release include the conditions of release requir
ing the defendant to appear before court when required and to submit 
himself to the orders and processes of the court. 

(d) "Pre-trial release" is release of a defendant from custody before 
his trial date. It may be secured by any authorized method of pre-trial 
release including but not limited to release on personal recognizance, 
on nonfinancial conditions or upon execution of a bail bond. It does not 
include the procedure for issuance of citation as provided in KRS. 
431.015. 

(e) "Pre-trial services agency" means the agency established or 
authorized by Supreme Court order to provide pre-trial release investi
gation and services for trial courts ha'ving jurisdiction of criminal 
causes. 

(f) "Release on personal recognizance" means reli;!ase of a defend
ant on personal recognizance when, having acquired control over his 
person, the court permits him to be at liberty during the pendency of 
the criminal action or proceeding upon his written promise to appear 
whenever his attendance before court may be required and to render 
himself amenable to the orders and processes of the court. 

Preceding page blank 
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(g) "Surety" means a person other tban the defendant who executes 
a bail bond and assumes the obligations therein. 

(h) "Unsecured bail bond" means a bail bond for which the de
fendant is fully liable upon failure to. appear in court when ordered 
to do so or upon breach of a material condition of release, but which 
is not secured by any deposit of or lien upon property. (Adopted June 
18, 1976, effective June 19, 1976; amended October 18, 1977, effective 
January 1, 1978.) 

Rule 4.02. Bailable offenses; Eligibility for pre-trial release.-(l) 
All persons shall be bailable before conviction, except when death is a 
possible punishment for the offense or offenses charged and the proof 
is evident or the presumption is great that the defendant is guilty. 

(2) All defendants charged with bailable offenses shall be consid
ered for pre-trial release \vithout making formal application except 
when a capital offense is charged. A person charged with a capital 
offense must make an application for pre-trial release. 

(3) On the healing of an application for admission to pre-trial re
lease made before or after indictment for a capital offense, the burden 
of showing that the proof is evident or the presumption is great that 
the defendant is guilty is on the Commonwealth. (Amended June 18, 
1976, effective June 19, 1976.) 

Rule 4.04. Authorized methods of pre-trial release.-(l) The only 
authorized methods of pre-trial release are on: 

(a) personal reco~nizance 
(b) unsecured bail bond 
(c) nonfinancial conclitions 
(d) executed bail bond 

(i) with sufficient personal surety acceptable to the court; or 
(ii) y,.ith a deposit with the court of a sum of money equal 

to at least ten per cent of the bond; or 
(iii) with a denosit with the court of cash equal to the amount 

of the bo·nd; or -
(iv) 'iYith stocks or bonds which are not; exempt from execu

tion and which over and above all liabilities and encum
brances and have a value equal to the total amount of 
the bond; or 

(v) \yith real property having a value over and above all lia
bilities and encumbrances, equal to twice the value of the 
bond; or 

(vi) in cases of motor vehicle traffic violations, with a guar
anteed alTest bond certificate as provided in KRS 431.021. 

(2) NonfLlJancial conditions may be imposed upon any bail bond. 
(3) The court shall determine the method of pre-trial release and 

the manner in which a bail bond is executed. (Amended June 18, 1976, 
effective June 19, 1976.) 

Rule 4.06. Duties of pre-trial services agency.-The duties of a pre
trial services agency autholized by the administrative ofnce of the 
courts to serve the trial court shall include intervie'.ving defendants 
eligible for pre-trial release, verifying information obtained from de
fendants, making recommendations to the court as to v;hether defend
ants interviewed should be released on personal recognizance and any 
other duties ordered by the Supreme Court. (Amended June 18, 1976, 
effective June 19, 1976.) 

Rule 4.08. Confidentiality of pre-trial services agency records.-In
formation supplied by a defendant to a. representative of the pre-trial 
services agency during his initial interview or subsequent contacts, or 
information obtained by the pre-trial services agency as a result of 
the interview or subsequent contacts, shall be deemed confidential and 
shall not be subject to subpoena or to disclosure without the written 
consent of the defendant except in the following circumstances: 

(a) information relevant to the imposition of conditions of release 
shall be presented to the court on a standardized form ,vhen the court 
is considering what conditions of release to impose; 

(b) information concerning the defendant's last known address shan 
be furnished to law enforcement officials upon :r:equest if the defendant 
fails to appear in court when required ; 
_ (c) information concerning compliance with any conditions of re
lease imposed by the court shall be furnished to the court upon its 
request for consideration of modification of conditions of release or of 
seI).tencing or of probation. 

At the beginning of his initial interview \vith a representative of 
the pre-trial services agency, the defendant shall be advised of the 
above uses of information supplied by him or obtained as a result of 
information supplied by him. (Amended June 18, 1976, effective June 
19, 1976; amended October 18, 1977, effective January 1, 1978.) 

Rule 4.10. Release on personal recognizance; Unsecured bail bond. 
-.:..A defendant shall be released on personal recognizance or upon an 
unsecured bail bond unless the com-t determines, in the exercise of its. 
"discretion, that such release ".,ill not reasonably assure the appearance 
of the defendant as required. In the exercise of such discretion the 
court shall give due consideration to recommendations of the local pre
trial services agency when made as authorized by order of the Supreme 
Court. (Amended June 18, 1976, effective June 19, 1976.) 

Rule 4.12. Release on nonfinancial conditions.-If a defendant's 
promise to appear or his e~ecution of an unsecured bail bond alone is 
not deemed sufficient to insure his appearance when required, the court 
shall impose the least onerous conditions reasonably likely to insure 
his appearance as required. Such conditions of release may include 
but are not limited to placing the defendant in the custody of a des
ignated person or organization agreeing to supervise him 01' to placing 
restrictions on his travel, association or place of abode during the 
period of release. 

Commensurate "vith the risk of nonappearance the court may impose 
any other condition including a condition requiring the defendant to 
return to custody after specified hours. (Amended June 18, 1976, effec
tive June 19, 1976.) 

Rule 4.14. Nonfinancial conditions on release.-The court shall cause 
the issuance of an order containing a statement of any conditions im
posed upon the defendant for his release. The defendant shall sign the 
statement of conditions and receive a copy thereof. The order shall 
inform the defendant of penalties applicable to violation of condit.ions 
and advise that a warrant for his anest will be issued if conditions 
are violated. The court shall also inform the local pre-t.rial services 
agency of the conditions of release. (Amended June 18, 1976) effective 
June 19, 1976.) 

Rule 4.16. Amount of hail.-(l) The amount of bail shall be suf
ficient to insure compliance ,vith the conditions of release set by t.he 
court. It shall not be oppressive and shall be commensurate ,\ith the 
gravity of the offense charged. In determining such amount the court 
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shall consider the defendant's past criminal acts, if any, his reason
ably anticipated conduct if released and his financial ability to give bail. 

(2) If a defendant is charged with an offense punishable by fine 
only, the amount of bail shall not exceed the amount of the maximum 
penalty and costs. . . .. 

(3) Amount of ball may also be set m accordance Mth the unIform 
schedule of bail prescribed for designated misdemeanors and violations 
in Appendix A-Uniform Schedule of Bail, of these rules. (Amended 
June 18, 1976, effective June 19, 1976.) 

Rule 4.18. l\Iotor vehicle traffic yiolations; Guaranteed arrest bond 
certifica.te.-(l) Notwithstanding any other provisions of these rules, 
a guaranteed arrest bond certificate presented by the person whose sig
n.ature appears thereon shall be accepted in lieu df cash bail in an 
amount not to exceed two hundred dollars ($200) as a bail bond to 
guarantee the appearance of such person in any court of this common
wealth, at the time required by such court, when he is arrested for 
violation of any law of this commonwealth or traffic ordinance of any 
municipality therein relating to the operatiot: Df a motor vehicle. A 
guaranteed anest bond certificate so presented as a bail bond is sub
ject to the same forfeiture and enforcement provisions as a bail bond 
or cash bail. Hovrever, 

(a) The violation must have been committed prior to the expira
tion date shown on the guaranteed arrest bond certificate, and 

(b) A guaranteed arrest bond certificate may not be accepted when 
a person is arrested for violation of KRS chapter 281 or subsection (2) 
of KRS 189.520. 

(2) As used in this rule 4.18, "guaranteed arrest bond certificate" 
means a printed card or other certificate issued by the association to 
any of its members, which is signed by the member and contains a 
printed statement th,1t such association and a surety company licensed 
to do business in this commonwealth: 

(a) Guarantee the appearance of the person whose signature ap
pears on the card or certificate, and 

(b) Will, in the event of the failure of such person to appear in 
court at the time set for appearance, pay any fine or forfeiture im
posed upon such person in an amount not to exceed two hundred dol
lars ($200). (Amended June 18, 1976, effective June 19, 1976; amended 
October 18, 1977, effective JS!iI'.ary 1, 1978.) 

Rule 4.20. Use of unifonn schedule of bail.-n) The defendant 
may execute a bail bond in accordance 'with the unifonn schedule of 
bail (Appendix A) for designated misdemeanors and viol::-tions without 
appearing before a magistrate. If a defendant chooses to execute a 
bail bond in accordance with the schedule without appearing before a 
magistrate a'.1d proceeds to do so, he \vaives his statutory right to be 
considered for other authorized methods of pre-trial release. Before 
said waiver is effective, the defendant must be informed of his right 
to appear before a magistrate without unnecessary delay, in no event 
more than twelve hours, and to be considered for release on personal 
recognizance. 

(2) In the exercise of its reasonable discretion, the court may re
fuse to set bail in the amount prescribed by Appendix A, but if it sets 
bail at an amount other than so prescribed, 'written reasons must be 
given for the deviation. (Amended June 18, 1976, effective June 19, 
1976.) 
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~ule 4.22. Ten I?er cent dep~sit.-(l) If a ten per cent cash de
POSIt to the court IS accepted, m no event shall it be less than ten 
dollars. 

(2) A ten per c~nt deposit will not be accepted to secure bail in 
the amount designated on the uniform sehedule for bail for traffic, 
boating, fish and wildlife offenses listed therein. (Amended June 18, 
1976, effective June 19, 1976.) 

. ~ule 4.24. Officers authorized to take hail.-When the amount of 
ba~l ~as been fixed either by the court or by the uniform schedule of 
~aIl, It may be taken by the clerk of the court in "rhich the defendant 
IS held to appear. Any other bonded public officer may be authorized 
by the chief judge. of the circuit court to take bail, but only if the 
clerk of t~e court 1~ unavailable. The individual with \vhom deposits 
a~e made.ls responslble for the sufficiency'of bail taken bv himself or 
hls deputIes. (Amended June 18, 1976, effective June 19, i976.) 

Rule 4.26. Receipt for and record of cash deposit or bond.-When 
an. authorized officer receives cash deposits or bail, he shall give are. 
celpt to the person from w~om ~e receives the money. 'I\yo copies 
must ~e ~ed \v'lth the court m WhICh the case is pending. The receipt 
must mcilcate: date, name and address of defendant offense charrred 
names and addresses of surety or sureties, type and' amount of b~nd' 
amo~mt of cash deposited, or court having jmisdiction of the case. Th~ 
receIpt must be SIgned by the defendant and his surety or sureties. 
(Amended June 18, 1976, effective June 19, 1976.) 

Rule 4.28. Custody of cash deposits or bail; t\Ionthly accounting.
Cash deposited with an individual authorized to take bail in the absence 
of the clerk shall be delivered to the clerk by the ne::-..-t business clay. 
The clerk shall forthwith deposit the money in an escrow account for 
all cash deposits and bail, which account may include other funds held 
by the court. The clerk shall make a monthly cumulative renort on all 
such deposits to the Administrative Office of the Courts \vith'in 30 da,'s 
after .the last day o! each calendar month. (Amended June 18, 1976, 
effectIve June 19, 1916; amended October 14 1977 effective Janual"'!' 1 
1978.) "-J , 

Rule 4.30. ,Qualiiication and sufficiency of sureties.-Each surety, 
exce~t a corporate surety that is approved as provided by law shall be 
a reSIdent or owner of real estate within the commonwealth ~nd shall 
justify his sufficiency by affidavit in \vhich he shall describe the prOD
erty by which he proposes to justify his sufficiency. No bond shall be 
,approved unless the surety thereon appears to be qualified. 
. If there is only one (1) surety he shall be worth the amount sDeci
fied in the bond exclusive of the amount of any other undertakin~ on 
which he ma.y be principal or surety, and exclusive of property ex~mpt 
from executIon and over and above liabilities. If there are several 
sureties they shall in the aggregate be worth that amount exclush'e 
o~ .t~e amou:rt of other undertakings, and of the exemptions and lia
bIhtIes mentIoned above. (Amended June 18 19'76 effective June 19 
1976.) ", 

. 
Rule 4.32. Persons not qualified as sureties.-No attorney at law 

sheri~, ~epllty sheriff, judge, magistrate, clerk, deputy clerk or mastel~ 
commISSIOner shall be taken as surety on any bail bond, including bail 
on appeal under Rule 12.78. (Adopted June 18, 1976 effective June 19 
1976.) " 
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Rule 4.34. Justification of securitY.-(l) If the bail bond is se
cured by real estate, the defendant or surety must file with the bond 
a sworn schedule and a statement of value from the property valuation 
administrator of the county in ivhich the real esta-w is located. The 
sworn schedule shall contain: 

(a) legal description of the real estate; 
(b) description of any and all encumbrances on the real estate in

eluding the amount of each and the holder thereof; and 
(c) market value of the unencumbered equity owned by the affiant 

or affiants. 
(2) If the bail bond is secured by stocks and bonds, the defendant 

or surety must file with the bond a sworn schedule \vhkh shall contain: 
(a) descriptions sufficient for identification of the stocks and bonds 

deposited; 
(b) present market value of each stock and bond; and 
(c) total market value of stocks and bonds listed. 
(3) In either case, unless the defendant or his relative is using his 

own property as security, a statement must be filed stating. that t~e 
property has not been used or accepted as security on a ball bond m 
the commonwealth during the twelve months preceding the date of the 
bond. 

(4) The sworn schedule in either case must further include a state
ment that affiant or affiants are the sole owners of the unencumbered 
equity; that the property is not exempt from execution; .and that the 
property is security for the appearance of the defendant m accordance 
with the conditions of release imposed by the court. (Adopted June 
18, 1976, effective June 19, 1976.) 

Rule 4.36. Recording of a real property bond.-A certified copy of 
the bail bond and a schedule of real 'estate accompanied by necessary 
recording fee which shall be paid by the defendant or sureties, must 
be filed by the clerk of court requiring bail bond in the office of the 
county clerk of each county in which the real estate is situated. 

The county court clerk may record copies of the bail bond and sched
ule and the commonwealth then has lien upon the real estate. Such 
records shall be kept in the miscellaneous encumbrance book provided 
by county COU.i:t clerk. (Adopted June 18, 1976, effective June 19, 1976.) 

Rule 4.38. i'tIandatory revie\y after t'venty-four hOllTs.-If a defend
ant continues to be detained 24 hours from the time of the imposition 
of conditions of release because of inability to meet such conditions, the 
court that imposed the conditions must review them on defendant's 
written application or upon its o"\vn motion. If the court refuses to 
modify them, it must state in \yriting the reasons for its refusal. 
(Adopted June 18, 1976, effective June 19, 1976.) 

Rule 4.40. Reyiew of conditions of release.-(l) The defendant or 
the commonwealth may by written motion apply for a change of con
ditions of release at any time before the defendant's trial. The motion 
shall state the grounds on which the change is sought. The moving 
party may request an adversary hearing on his motion, and is entitled 
to such hearing the first time he requests it. Requests for adversary 
hearings made in subsequent motions for revie\\! of conditions of re
lease shall lie \yithin the discretion of the court. 

(2) WrItten reasons for denial of any motion for change of condi
tions of release shall be furnished by the court upon request of the 
moving p~rty. 
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(3) Motio~ for change of conditions of release must be in good faith. 
!Vher~ the defendant has appeared when required at previous proceed
Ings. m. the c~se, the commonwealth must demonstrate by clear and 
c.onvmcIng eVIdence the need to modify existing conditions of release. 
(Adopted June 18, 1976, effective June 19, 1976.) 

Rule 4.42. Change of conditions of release; Bond forfeiture -(1) 
If at. any time folloi'ving the release of the defendant and before' he is 
!equ~red. to appear for trial the court is advised of a material change 
~n hIS cIrcumst~nces or that he has not complied with all conditions 
lmposed upon hIS release, the court having jurisdiction may order his 
arrest and require him or his surety or sureties to appear and show 
cause why the bail bond should not be forfeited or the conditions of 
his release be changed, or both. 

(2) A copy of said order shall be served on the defendant and' his 
surety or sureties. The court shall order the arrest of the defendant 
only whe:r it has good, cause to believe he ,vill not appear voluntarily 
upon notIce to appear. . 

(3) yVhere the couct is acting on advice that the defendant has not 
complied with all conditions imposed upon his release the court shall 
not change the conditions of release or order forfeiture' of the bail bond 
unless it finds by clear and convincing evidence that the defendant has 
wilfully violated one of the conditions of his release and that there is 
a substa,ntial risk of nonappearance. 

(4) Where the court is acting on advice of a material chanO'e in 
t~e defendant's circumstances, it shall not change the conditio~s of 
hls release or order forfeiture of the bail bonds unless it finds bv clear 
and convincing evidence that a material change in circumstances· exists 
and that there is a substantial risk of nonappearance. 

(5) .B.efore the CO?rt may make the findings required for change 
o~ condItlons or fo~elture of bail under this rule, the defendant and 
~IS s~rety or sur~t1es shall be granted an adve:;sary hearing comport
Ing 'yl.th the reqmrements of due process. i;Vhenever the court changes 
condl~lOns of re,lease (except upon motion of the defendant) or orders 
f?rfel~ure of.~all, it must furnish the defendant and his surety or sure
t~es WIth Wl'lvten reasons for so doing. (Adopted June 18 1976 effec-
tIve June 19, 1976.) '. I 

Rule 4.44. Record of discharge.- (1) \Vhen the court orders a dis
charge upon the defendant's compliance with conditions of release the 
clerk ~f the court that required a bail bond or released on per~onal 
r~cogmzance shall make a record of the discharge and the date of 
dIscharge. 

(2) Upon. discharge of the defendant's and surety's obligations 
under the }JaIl b~nd, the court sh.::1l1 return all stocks and bonds and 
cash depOSIted \vIth the court except when a 10% deposit was made. 
!n such cases the clerk of court shall retain 10 % of the 10910 deposit, 
In no event less than five dollars. 

(3) If the de.f~ndant \vas released on a property bond the clerk 
of the court reqmrlllg the bond shall notify in writing the c~unty court 
clerk of ea~h cou~ty ",-here the real estate is situated. The lien on real 
e~tate must be dIscharged and the release recorded on the margin by 
taat county court clerk. (Adopted June 18, 1976 effective June 19 
1976; amended July 27, 1976, effective August 1, i976.) , 

R~l~ 4.46: . Application ~f deposit to fine or costs.-(l) Upon a finel 
r~ndl~.]~n of J udgmen~ agamst the defendant for a fine and costs or 
elthel:, In the pro~ecubon ,ot a cal1~~ in which money has been deposited 
as ball by the clerenclant l'umself, If the mOlley still remains on deposit 
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and unforfeited, and such fine and costs, or either, have not been paid, 
such money, or so much thereof as may be necessary, shall be applied 
to the payment of such fine and costs, or either. 

(2) Upon motion by the defendant, the court may order the amount 
repayable to the defendant to be paid to his attorney. (Adopted June 
18, 1976, effective June 19, 1976.) 

Rule 4.48. Forfeiture of bail.- (1) If the court has ordered for
feiture of bail following a show-cause hearing as described in Rule 
4.42 (5), or follo\ving the wilful failure of the defendant to appeal' in 
court when required, the court shall serve a copy of the forfeiture 
order on the defendant and his surety or sureties at their last-known 
addresses; if the defendant or his surety or sureties do not appear 
within 20 days after service of the order or return of not found and 
satisfy the court that appearance or compliance by the defendant 'was 
impossible and without his fault, the court may order judgment against 
the defendant and his surety for the amount of the bail or any part 
thereof and the costs of the proceedings. 

(2) If the declaration of forfeiture is made by a trial court other 
than the circuit court and the amount of bail is beyond its jurisdiction, 
or a lien on real estate is involved, the bond shall be filed with the 
clerk of the circuit court of the county. . 

(3) A forfeiture may be set aside upon such conditions as the court 
may impose if it appears that justice does not require its enforcement. 

(4) When bail is forfeited, the clerk of the court shall enter a rec
ord of the forfeiture and date of forfeiture. When real estate is af
fected, the clerk shall forthwith send notice of the forfeiture and date 
thereof to the county clerk of each county where the real est.ate is sit
uated. The county clerk of the latter county shall make an appropriate 
entry at the end or on the margin of the record of the commonwealth's 
lien on the real estate. (Adopted June 18, 1976, effective June 19, 1976.) 

Ruie 4.50. Surrender of defendant; ExoneraHon.-(l) At any time 
before forfeiture, any surety may procure a certified copy of the bail 
bond which shall authorize any peace officer to whom it is presented to 
arrest the defendant in any county within the Commomvealth a11d to 
deliver him and the certified copy of the bail bond to the jailer in the 
county in which the prosecution is pending. The jailer shall acknowl
edge the surrender in writing. 

(2) Upon presentation of the writing executed by the jailer the 
court before which the defendant has been held to answer shall ~fter 
five (5) days' notice to the county attorney, order that the sur'ety or 
sureties be exonerated from liability on the bond or recognizance and 
that any money or bonds that have been deposited as bail be returned 
to the person making the. deposit. (Adopted June 18, 1976, effedive 
June 19, 1976; amended October 18, 1977, effective January 1, 1978.) 

Rule 4.52. Judgment against suretY.-(l) By entering into a bail 
bond (including bail on appeal under Rules 12.78 to 12.82, inclusive) the 
surety submits himself to the j urisdidion of the COlll1; or courts in 
which the charge is or may thereafter be pending. His liability may 
be enforced on motion without an independent action. The motion shall 
be served on the surety at his address which shall be sho\vn on the 
bond, or at his last 1'110Wl1 address, at least 20 clays prior to the date 
of hearing thereon. In the event of bail pending appeal, for purposes 
of this Rule 4.52 the court from which the appeal is or may be taken' 
shall be considered to be the court in which the charge is pending. 

(2) After entry of judgment the court for sufficient cause may re
mit wholly or in Pal1; the sum specified in. the bail bond. 

(3) Unless there are reasonable grounds to believe that the prin
cipal has caused himself to be incarcerated elsewhere, 01' elects to re
main under such detention though able to secure his release through 
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bail or otherwise, for the purpose of delaying or avoiding appearance, 
the court shall not declare a forfeiture of bail (or, having declared a 
forfeiture, shall remit the amount thereof) if it is proved that his 
appearance is prevented by detention in a jail or penitentiary outside 
the commonwealth or in custody of the United states. An affidavit of 
the jailer, warden or other responsible officer of such jail or peniten
tiary or appropriate federal officer, shall be adequate evidence of such 
'detention, and other affidavits may be considered as evidence. (Adopted 
June 18, 1976, effective June 19, 1976; amended Octobel' 18, 1977, effec
tive January 1, 1978.) 

Rule 4.54. Continuation of baiL-(l) Bail taken at any stage of 
the proceedings shall continue in effect to insure the appearance of the 
defendant for any and all purposes at all stages of the proceedings, 
subject to increase, decrease, revocation or other modification by the 
court in 'whIch the charge is thereafter pending. It shall terminate (a) 
when the principal is acquitted or the prosecution is dismissed; (b) 
when the principal, following conviction appealable to the circuit court, 
fails to perfect his appeal within the limit under Rule 12.04; (c) when 
an appeal taken or attempted to be taken by the principal to the cir
cuit court is dismissed; and (d) when the principal, following convic
tion appealable to the Court of Appeals or Supreme Court, files notice 
of appeal under Rule 12.52 or the time limit under Rule 12.54 for filing 
such notice expires, whichever is earlier. 

(2) Bail taken pursuant to Rules 12.78 to 12.82, inclusive, pending 
appeal shan continue in effect, subject to increase, decrease, revocation 
or other modification by the court in which the bail was allowed, until 
(a) the appeal is denied or dismissed or is not perfected , .... ithin the 
time limit under Rule 12.58, or (b) receipt of a mandate" ffirming the 
conviction. In event of a reversal granting the principal a new trial, 
such bail shall continue in effect during Iurthel' proceedings in the trial 
court as provided under paragraph (1) of this Rule 4.54. 

(3) Control over bail taken by a trial court other than the circuit 
court shall pass to the circuit court (a) in the event of appeal, ,vhen 
the appeal is perfected and (0) in the instance of examining trials, as 
soon as the circuit court is in session. Physical transfer of the bond 
from one court to another shall not be necessary unless so ordered by 
the court in which the charge is pending. 

(4) The efficacy of a bail bond shall not be affected by the fact that 
the defendant is prosecuted for an alleged offense or offenses different 
from but arising out of the same occurrence as the charge named in 
the bail bond. (Adopted June 18, 1976, effective June 19, 1976; amended 
October 18, 1977, effective .January 1, 1978.) 

Rule 4.56. Defects in bond or recognizance.-(l) Neither a bail 
bond nor a recognizance shall be invaJid because of any defects of form, 
omission, recital, or condition, or because of any other irregulmity, pro
vided the official before \vhom it was entered into was legally authorized 
to t.ake it, the amount of bail is stated, and it can be ascertained there
from before which magistrate or court the principal is bound to appear. 

(2) If no day is fixed for the appearance of the defendant, or an 
impossible day, or a day in vacation, the bond or recognizance, if for 
a preliminary hearing, shall bind the defendant to appear within ten 
(10) days from the time it is given; if for a trial, shall bind the de
fendant to appear on the first day of the term of court \vhich com
mences more than ten (10) day's from the time it is given. (Adopted 
June 18, 1976, effective June 19, 1976.) 

--------
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Rule 4.58. Credit for incarceration.-Any person incarcerated on a 
bailable offense '\vhodoes not supply bail or is not otherwise released 
and against whom a fine is levied on conviction of such offense should 
be allowed a credit of $5.00 for each day so incarcerated prior to con
viction except that in no case shall the amount so allowed or credited 
exceed the amount of the fine. (Adopted June 18, 1976, effective June 
19, 1976.) 

- ----------

, . 
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APPENDIX E 

KENTUCKY PRETRIAL RELEASE 

. INTERVIEW FORM 
POINT SCALE 
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Birthdale: ----1--- .. _1._._._ .. _ Age ___ _ 
Mo. Doy Yeo, 

Verified 

Caurt Date: 

---~- ._. 
-._- ... --

Yes No 
----- ..... - ... --.---~- .... ... _ .. 

Date of Arrest: Court: 
(. RESIDENCE 

Pres. Address: No. SI,.el Apt. :: Cily Slole Zip Code Telephone 

( ) 

Yrs. Mos. Yu. Mos. 

length ,If Re~. length of Res. - Drivers License 
length of Prior Res. in Area: ° Yes ° Na 

r .. ° Rents ° Owns r-l Other Property Owned Type of Auto Auto Tag :;= L' 

Alternate No. Street Apt. == City Stol. With Whom? Phone :; 

Residence: 

Conlacl Other than Residence 
or Place of Employment: 

( FAMilY TIES 

I 
Lives o Alone o Parents ° Brother/Sister ° Other 
with: n Spouse O. Children n Other Relatives 

Are Family Contacts ° Yes Frequency: ° Daily o Weekly o Nane 
in. this County? 0 No ° Monthly ° Yearly 

Marital 0 Single 0 Divorced 0 Common law Number of 
r .. Status: ° Married. 0 Widowed [J Separated Children: 

+ 
leng th of Yr!. Mos. Spouse's 
Marriage: Name: 

Number of Amount of 0 Full o None 
Dependents: Support: 0 Partial 

.( 
~ 

EMPLOYMENT/SCHOOL 

HmPIOyed? 
o Yes 0 Na 

-- I Emplayer: 

I f yes, how long? 
Yrs. Mos. 

If Unemployed, how long? Con Contact Employer? 

Yrs. _...:M_o...:s_. ______ ._-'O=.._Y_e_s __ O=-_N_o __ _ 

Job Position: -
Employer's No. Street City Stat. Phone No. 
Address: ( ) 

~ 

~ C Full-time 0 Seasonal 0 Unemployment *If Seosonol, 

n Port-lime n Welfare ° Other Income Source When: - -
Prior Company Nome: Job Position: 
Job: , .... 

Addre" Phone = length of Employmenl 

Aftends ° Yes School Name: Can Contact School? 

l School? ·0 No Address: II Yes rJ No 

PRIOR CRIMINAL RECORD 

Prior Convictions? ~ ~one ~~ __ Y...:e __ s~~(...:l...:is_t_P_r_e_v_i_o_u __ 5_R_e_c __ o~r_d~o_n_B_a~ck_)~~~~~~~~~~~~~~~~~_ 

f
on 0 Yes On 0 Yas Pending 0 Yes How Released: 

___ ___ ~.':?ba!i?n_?_._r.!-.~~. _____ . __ :'~~:>le? __ !J No . __ ~.:::.ge.:.~_.-.CLNo _____ _ 

Probation/Parole Officer's Names? Outstanding [J Yes ____ . _____ Number 
Address: ' Warronts r-l No 

Referenc~s: Name Address Relationship In Court? 
l. __ ~ ___ _ 
2. _________ _ 
3. ___________ ....,... __ ~_. ____ . ______ _ 

..!.--------------------
~ 5. 

-. 

Verifiers: 
Miscellaneous Comments: 

Eligible Ineligible 
(Ci,cle One) 

Point Totol 

Preceding page blank 

Court's Initial Decision_~~_~~~~_Judge:----~-~--~~-~-~-

Released: Date_~~~_~~ _ _'_~~_Time_~ __ ~~~~~~~_~~~~_ 
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PRIOR CRIMlt·JAL RECORD 

DATE OFFENSE COURT DISPOSITION 

1---' -

, . -
-. 

• 

PRETRIAL RELEAS E POINTS 

Circle only one number for each category of criteria except 
"miscellaneous." 

RESIDENCE 

5 Has been a resident of the area for more than one year. 

3 Has been a resident of the area for le5s than one year but 
more than three months. 

PERSONAL TIES 

4 Lives with spouse, children, parents, and I or guardian. 

3 Lives with other relative whom individual gives as a ref
erence. 

2 Lives with non-related roommates. 

Lives alone. 

ECONOMIC TIES 

5 Has held present job for more than one year OR is a full
time student. 

3 Has held present job for less than one year but more than 
three months. 

3 Is dependent on spouse, parent:;, other relatives, or legal 
guardian . 

2 Is dependent on unemployment, di~obility, retirement, or 
welfare compensation. 

Has held present job for less them three months. 

MISCELLANEOUS 

3 Owns property in the area. 

Has a telephone. 

" Expects someone at arraignment. 

PREVIOUS CRIMINAL RECORD (+) 

3 No convicitons on record (excluding traffic violations) 

in lost two years. 

(A)--TOTAL POSITIVE POINTS 

PREVIOUS CRIMINAL RECORD (-) 

3 AWOL on record (current military personnel only). 

5 Felony conviction in lost two years, without FTNs. 

5 .FTA on traffic citation in lost two years. 

--10 FTA on misdemeanor charge in last five years. 

-15 FTA on felony charge at any time. 

(8)--TOTAL NEGATIVe POINTS 

---TOTAL PRETRIAL RELEASE POINTS ("A" minu$ "8") 
--------------------------------------------.--------------------

WARNING 

This interview form will be u$r.d b;r thr court to sr.t hail and I11Ol' 01;0 Gr. u~cd for prc.Or.lfion clnd ICf1:cl1cil1g ~hOLrid YOll br. con 
vic ted. and for your afJP'~·"ension ,should YOII foil tt' oppeor in court whcll ~cht:dl"t:d. It fllLly al50 1,,1' 'Js(:d should YOll "pply for 
a changp, in your conditions of ,()Ic'o~e; ond the court Illoy permit your lc'wyN or thr. p,osecutor or tlw prt1uation officer to inspect 
it. Except for the5~ sitl,(ptions, 0"1' information which you provide will be (ollfjdc'nlictl and will n,,1 be disclQ!.,~cl without your 
written consent. You hCI'u! the ri<;:/ht 10 remoin sill~nl and you ore not rC'quitcd to say allythinIJ or to all~wcr (IllY queslioll5. You 
may stop answering at all)' time. Signing this form indicates that you undcrstolld your rights, and tl'cl: you wish to conduct this 
interview. 

SI DEFENDANT 
o REFUSED TO SIGN AFTER aEING WARNED AT ____ .p.m. Dote __ _ 

Time a.m. 
Witnessed by: ____ , ________ . _________ _ 

Interviewer, Dote and Time: _______________ _ 
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APPENDIX F 

KENTUCKY PRETRIAL 
RELEASE FORM 



-
------~- ----

( 

r 
i. 

r 
' .. 

r 
\. 

! ... 

Exalllple 

I 

~"e II1/nUII\le':_('i1L 
_____ . _____ County 

COnlmonwcnlth a! Xcnlucky '/~ '_I! "'/ 'J ',"~I Co~eN", f' fl.\. • 

(-'If!..."") ~ rlf'UI:~ f{'l, II"H~J) 'nc .'Jr. >1 1'. 'V. '/v,:.h' '. ( : ~\' . ) i I f (1..'/ I,: ) 
Defcndonl's Nome Oo!endonl's AddreH Oefendonl', rhona No. 

YOU ARE HEREBY RELEASED FROM CUSTODY ON THE CONDITIONS INDICATED BELOW: 
PERSONAL 
PROMISE 

,"".=".-.,..~,-=." •.. .,-, ".-' .,-"-.-..:-. "~'-,.",.-:' .-"._.: . .!.-==-"""="=""'= ..:=="---=-~ _., .'=="'''''''=-
V PER50NAl RECOGNIU>NCE. Your p~rlon,,1 'cr.Ol/niLon,., p,ovided Ihol you promi,. 10 oppeor 01011 ",ht<!ulod 
/' hoorinQ', trialt. or olhc,....,he as requited by thIS Courl. 

1. 

2-

l. 

4. 

5. 

6, 

MONEY BOND 
, OF 
$ 

Amounl i1 
occordonOl 
wkhuniform 
sd>odulo of 001 YES __ 
NO_ 

o 

o 
o 

o 

o 

o 

UNSECURED BAil BONO: Your personal unsecured oppcoronc~ bond, 10 ~ (oric~~ "t,ould yO'J 
fo~ 10 op?e~r 0' required by Ihe Court. 

GUARANTEED ARREST BOND CERTlFICAiC.. 

~ARTIAllY . SECURED BOND, Upon execution of boa bond, 10 bo 'rorie~od should you fa: 1"3 
appear 01 required by Ihe Coort, sp.curcd, by a depo.iI--"f such depo,it 10 b.., r.turned. when 
Ihe Court delermine. you have performed Ihe condilions of your reloosC!. You will doposit wit!! 
lhe c\erko! Ihe Court $ ____ _ 

SURETY BOND. Upon exeevtion of ba~ bond w~h approved sUrety. 

(Surety', Nome) (Surety's Compkt .. Addreu) 

CASH BAil SOND. Fun amount of bo~ paid inlo Iho court, 10 be forieited ~hould you faa t1J opp-eoi' 
0' te'1uired by Ihe Court. 
REAL PROPE.~lY BOND, Real property worth Iwi:e os mud, or .Ihe boa!:; offered to ~Jre 1M 
boil bond, II you foil 10 "ppeor 0\ re'1uired by Ihe Court the ~Iotq will (Or..-JoS4 on the prop<lrtr 
us<:d as S4curity. 

o OTHER 

YOU ARE RELEASED ON THE fOllOWING ADDITIONAL NON-FINANCIAL CONOlTlON~ 
0 

0 

0 

d 
m/ 
0 

Infonn~ ____ ~~ ______ ~~ ____ ~~~ ____________ ~ ____ ~ __ ~~~ ____ __ 
(Prcgrcm Nome) (program AddreSl) (Pro'ilrom Phooe No..) 

of curren I address and any rolocction withoul undue delay. 

Romain in the area unl~ss olherwise all reed to by the court. 

Report any new arrest immediot.ly - (auure to do so will result In a review of tl,e ca~ by th~ 
presidinll judge, < 
'Ph:-.rl!. ?(~~.J JE'rv;u..i P\!;Jn.1 ~on,.l\ •. .:.J <:)~g Lj 1+2 

,- t (,. I I S . I t- (J j',L iJ ,/" !)'f'L..'~""lrri. "'J.'nl~~) 

Violation of Conditions: ' 
You oro wornod thai (oilure 10 comply with the above provisions .will be deemed to be 0 violc;jlon of the 
lerm, and conditions of your relooso for which a worront may be issued for your a rre...'i I you may b" dolot'KKl" 
the release privilell' revoked, and any bail bond posted may bo forfeqed.. 

Failure to Appear; 
For any (onur. 10 opp"'1 ""' nq'Jired before a l~dlJ' or olher ludiciol effieer, 'fO'J shan b. Nbi~ to I~'" fon=ir>;l p«d-
Hes. . 

(1F FelONY CHARGE) A fin. 10 be d.temlned by tho Court not mo ... Ihon $10,000 and Im?rbor.'1\~ & ret Ids 
/han land nol mot. Ihon 5 y.on, 
(IF MISDEMEANOR CHARGE) A fino 01 nol mor. I~an S5CO and lmp"",nmenl lor not mo .... than 1 yt<::'. 

NEXT DUE ~ courtroom.{:- I ot~ on ()!i 1.-'1 :;:J..O, 147S or when nolif.:d and yQ'J 
BACK: .. must appear at cllsubsequcn~OnIjr.ued dcrl,;" You murt abo cppear ____________________ _ 

DEFENDANT'S ~ Y I under.land the ponalties which may be impoS<ld ~n m~ for 
SlGNATURE P'" 1':-. williul failuro to appear or foniolction of ony-condltion of 

r.lea:!!. and ograc to comply wUh Ina condilions of my releos& ond t1J appoor 05 required. f hov~ roc:iv::d a 

WJTNESSED t'f "'~/tt~~jer. LItfJ.·t.I.A... (laborooenC)') PRETRIA~ SERVICES Oll 
YOUR lOCAL PF:.ETRIAtREi.EASE AGENCY )S LOCATED AT tiUOM .:lOv Lt.l.JAL All I S tlL . 

200 ::'UOIH Iln ::'lrlEE.1 PHONE' .. _ .• 
CHIEF OfFICER f-I.Jlonc No, :n:id·4 14 <:: or j.::.d""" J I 

(RoloolQ frr.>m Custody) I I ALL 0 t- \" (1'/( ;7 
TO lhe)O'N of ______ -\-I..:.\..:...:.. ___ ...:;-=_-!c:J:::...:v.~~c..:....:~.=\.. ______________ _ 

"l" <;. I . I r,' '-. \·,.Jr 
YOl' o:-~ hareby commend cd 10 rel..'<l~ _.:..t..:.:)~, ':.!. ()":"':'::!:.:..".!-..:.' ~d~':::I..:~I.1.~\ ..:.' .::.l-!r-.!.:~~,:...-. __ .... 1,0 is h yot.:>" o,:r.ody 

,faiendant'l Nomo 
'''\<'''~ -::?.( (( ... :i) charged wnh the allen"" of __ :..H.:.....:-....:I_.-:... . .:.-J_~...:..:::.-..:.-___________ _ 

COS<l No, 1 <: I...{ c{· ~ ),(1(/ 
So Ordered, 

\'rdn.ss my hond as Judgo of loki Court, Ihis Preceding page blank 

151542 J dg 
_..!.:I~~"i~I·~·,'~t_·'~=· __ C rt u "_". au 

V/HITE - ,OURT YELLOW - DeFENDANT PINK - PRETRIAL GOLDENROD. JAIL 
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APPENDIX G 

KENTUCKY PRETRIAL RELEASE 

STATD~IDE "PROGRAM H~PACT" 
"HIGHLIGHTS" AND "DEFENDANT 

OUTCO~IES SUt~MARY II FOR 
LOUISVILLE, KENTUCKY 

-~-------------------~---~- ---r' .. ----
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DESCRIPTION OF PRETRIAL RELEASE STATEWIDE "PROGRAM IMPACT" FROM DELIVERY 
SYSTEM AN.t\L YSIS OF JEFFERSON COUNTY (LOUISVILLE), KENTUCKY (~IARCH 1979). 

II. PROGRAM IMPACT 

A. Release Rates 

During calendar year 1977 the Pretrial Services Agency reports that 

d . K . I 11 194,277 individuals were arrested and placed in custo y 1n I entUCKY. 

Of those 'arrested 65% were contacted by a pretr~al officer and offered 

Agency services. 12 The remain~ng 35% was accounted for by those immedia

tely posting bond or pleading guilty, along with those automatically in

eligible for program consideration (e.g., Federal ptisoners). 

The Agency also reports that 34% of the total arrestees were inter

viewed by the program. Of those 66,557 individuals, 47,932 (or 72%) were 

found eligible for personal recognizance release based on the objective 

;J:'int scale. Of this group, 1,860 defendants had their cases resolved 

;rior to presentation; the remaining 46,072 were presented to the judi-

ciary for release. For various reasons, 20% of the eligible defendants 

~resented were rejected by the judiciary for program release. The courts 

rejected the Agencyls determinations somewhat less frequently in the oppo-

site situation, but did order non-monetary release for 2,927 of the 18,625 

persons round ineligible by the program. 

Tab 1 e 1 prov; des .; rlformati on on the types of release for defendants 

who were released through the Agency. 

11S' t· ... · 1 R ~a lS~lca ,eport, 
Agency, p. 1. 

Calendar Year 1977, Kentucky Pretrial Services 

, ? 
I'-Ibid., p. 2. 

Preceding page blank 
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Table 1. Type of Release Secured by Defendants 
Released Through Pretrial Services Agency 

Percentage 
Type of Release .Number of Total 

Arrested 

Own Recognizance 29,978 15.4% 

Unsecured Sa il 5,458 2.8 
Bond 

Non-Financial 1 ,437 0.7 
Conditions 

Rel eased After 84 -
24-Hour Revi e'r" 

Total 37,757 18.9~~ 

Percentage 
of Tota 1 

Interviev-Ied 

45.m~ 

8.2 

2.2 

-

55.4% 

Source: 1977 Statistical Report, Kentucky Pretrial Services Agency. 

B. Court Appearances 
! ! 

S ! Agency measures l'ts success in terms of both its The Pretrial erVlces .. 

ability to contact and interview arrested individuals and its ability to 

ensure that those people released through the Agency prior to trial appear 

in court. During 1977 the Agency reports that 1,311 persons released 

through the progr~m failed to appear as scheduled. Of those 1 ,207 had 

. 69 ecured bonds and 35 with non-been released on own recognlzance; on uns 

financial conditions. This represents the following failure-to-appear 

(FTA) rate: 

• 2.22% of all required court appearances; and 
13 

• 3.55% of all defendants released through the agency. 

13 Ibid . 
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It,should be pointed out that 85% of those failing to appear were 

charged with misdemeanors. Somewhat over half of the total FTA1s involved 

alcohol-related charges or traffic violations. Also, a majority of those 

who fail to appear are quickly apprehended. However, the Agency reports 

that of the 1,311 clients who failed to appear in 1977, 438.(or 33%) had 

not been located by January 1, 1978. This represents the follCl·ling fugi-

tive rate: 

o 

• 

0.74% of all scheduled court appearances; and 

14 1.18% of all persons released throug~ the program . 

Because accurate records were not kept by the courts or by privaie bail . 
bondsmen, it is difficult to compare this rate of appearance with that 

under the old system. Howev~r, in its First Annual Report, the Agency 

cites figures furnished by a bail bonding company that operated in the 

55th Judicial Circuit before the program came into existence. For the· 

year ending June 1, 1975, 12% of the defendants upon whom bonds were 

written by this company failed to appear. Approximately 33% of these 

later voluntarily surr8ndered themselves to the authorities. 15 

C. Rearrests 

Pretrial criminality is a continuing source of controversy in the 

field of pretrial release. Many people in Kentucky. particularly pro-

secutors and law enforcement officers, feel that the Pretrial Services 

Agency should not be concerned solely with equitable release for those 

who will appear for trial. It is felt that.the protection of society 

from pretrial crime is of equal importance. 

'14 Ibid., p. 4 . 

l5First Annual Report, Kentucky Pretrial Sel~vices f\gency, July 1, 1976-
June 30, 1977, p. 12. 
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The Agency attempts to identify those persons who are arrested for a 

second offense \'/hil e on program release. Hm'lever, these fi gures provi de 

only a very r01lgh indicatcr of pretrial criminality. That is because a 

distinction cannot be made from the data between those who are rearrested 

for a crime con~itted during program release, and those who, while on 

program release, happen to be arrested for an offense committed prior to 

their initial arrest. A common illustration of this situation is a person 

who writes a series of bad checks and who is arrested for an earlier check 

while awaiting trial for a later crime. 

Despite these problems with the data, the Agency reports that 1,657 

program releasees were rearrested while on program release during 1977. 

That represents 4.4% of the 37,757 persons released through the Agency 

during that year.16 

D. Program Acceptance 

The passage of the legislation that abolished commercial bail bondsmen 

and created the Pretrial Services Agency was so rapid that there was little 

initial opposition. Soon, however, the bonding community brought a series 

of court challenges. The Supreme Court of Kentucky upheld the constitution

ality of the new law in Stephens v. Bonding Association of Kentucky. 

The Court h~ld that it was within the police power of the legislature to 

outlavi the "inherent evils and abuses of the compensated surety in the baii 

17 
bond system." 

16 Ibid . 

17Supreme Court of Kentucky, File No. 76-504, June 11, 1976, p. 6. 

" 
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The Court r~jected the argument that the statute unconstitutionally 

deprived bonding agents of a legitimate livelihood: 18 

The bail bonding .business by compensated surety is not 'an ancient 
honorable and necessary calling,' but one whose evils have been 
tolerated, because of deep rooted antipathy against confinement 
of persons entitled to a presumption of innocence pending trial. 
Bail bonding by compensated surety has never enjoyed a favorable 
status, but exists because no better system has been provided. 

The Court's opinion see~s to reflect the prevailing attitude through

out most of the criminal justice system in Kentucky: the old bonding 

system was corrupt and unfair; any change represented an improvement. 

Nevertheless, there was a good deal of skepticism about the use of 
, 

non-financial release. Some County~ Police, and Quarterly Court judges 

resisted the change simply because it was a change, and because they . 

were jealous of any possible encroachment on their authority. Prosecutors 

also resisted the change. They had virtually controlled the criminal 

trial courts, since many of the trial judges had no legal education. As 

a result, release decisions were effectively made by prosecutors in many 

cases. Although they were aware of the drawbacks of commercial bail bond

ing, they feared that dangerous criminals might be set loose on society 

by the new program. 

With the passage of time, most of this resistance has lessened. The 

Pretrial Services Agency has demonstrated its ability to predict who will 

appear for trial) by recording low FTA rates ~s well as low rearrest fiaurRS. 

This alone has changed the attitudes of many skeptics, but the most signi

ficant factor in winning acceptance of the Agency ~as been the reorganiza

tion of the court system. The impact of this reform cannot be overempha

sized. 

18 Ibid ., p. 7. 
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The new district judges all took office in January 1978. Unlike their 

predecessors, they were required by law to be qualified attorneys with at 

least t\'10 years experience. They ente~ed a system in \'Ihich the Pretrial 

Agency was now an integral component, rather than a threatening interloper. 

In many cases, pretrial officE~rs \'Iere the 'only 'court official s to remain 

in office throughout the transition. They were thus able to help the new-

ly elected judges familiarize themselves with their jurisdictions. In 

the rural circuits especially, judges came to rely on the pretrial officers 

as their only professional staff. 

The benefits have flow~d in both directons. The pretrial officers have 

provided reliable release information to the judiciary and have perhaps 

been equally helpful in other informal capacities. In return, the j'udges 

have cooperated with the pretrial program and have been releasing greater 

numbers of eligible defendants. 

The court clerks have also been more cooperative since the court reform. 

They are now part of the same organizational structure and work more 

effectively with the Pretrial Agency. 

A minor problem,that continues, although it has been largely overcome, 

has been poor relations with the jailers. Because of the fee system per 

inmate on which they are paid, jailers in ru~al Kentucky have an incentive 

to retain arrestees in custody as long as possible. Nevertheless, coope

ration is improving. In the cities, the corrections officials, who are 

salaried, have accepted the presence of pretrial services, though minor 

frictions still exist. 

The police also appear to tolerate the pretrial program, although the 

officers out in the f~eld do not always understand the principles behind 

it. There have been cases of police officers pressuring local pretrial 

investigators not to assist in the release of certain individuals, but 

o 

--- -- --~ -~'--. -
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this is apparently not a widespre~d phenomenon. 

E. Summary 

Kentucky's statewide Pretrial Services Agency has brought order and 

fairness to a system that was disorganized and reputed to be corrupt as 

~'Iell. Today it is rare for an individual el igible for non-financial' re-

lease to remain in jail for more than a few hours, whether the arrest 

occurs in Louisville or in a small town in the mountains. Persons enti-

tled to the presumption of innocence are no longer required to pay bonds

man's fees to obtain their release. Revenue generated by the current 

bail system now goes to the State and not to a handful of private indi-

viduals. 

Another achievement of the Agency has been to roster better communica-

tion among all branches of the criminal justice system, primarily through 

the local advisory boards. The Agency was also instrumental in expediting 

the recent court reform and continues to assist the trial bench in a va-

riety of \'Iays. 

The directors attribute this success to several ractors. First, they 

believe that the neutral posture of the program has been important. Serv

ing solely as an information gathering branch of the courts, they have 

gained the cooperation of the trial bench and defused much of the criti

cism they would have encountered in a more partisan role. 

Second, the internal structure of the Agency itself is believed to ac

count for much of its success. The central staff is small and responsive 

to local concerns. Decision-making is decentralized, with input actively 

sought from everyone involved with the program. 

Finally, the support of the Governor has been extremely important in 

the Agency's development. He almost singlehandedly brought it into exist-
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ence and therefore had a stake in its survival. Cooreration with the 

state Police, for example, would probably not have been possible without 

the Governor's support. Now, however, the Pretrial Services Agency appears 

to be sufficiently well established to survive on its own. 
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"HIGHLIGHTS" AND "DEFENDANTOUTCOMES SUMMARY" FROM OUTCOMES ANALYSIS OF 
LOUISVILLE, KENTUCKY (MAY 1979) 

HIGHLIGHTS 
Background 

Data on a sample of 435 City of Louisville defendants arrested during 
calendar year 1977 was collected to address the issues of rates of release, 
equity of release, failures to appear, and pretriai crime. To the extent 
it can be gauged, the sample was "reasonably representative of the" charac
teristics of all Louisville defendants. 

Types of Release 

Of the 432,def'endants in the sample, for \'lhom release data \-/a5 available, 
346 (SO%) were released, including 141 (41%) released on their own recog
nizance (OR) with program approval, 11 (3%) OR'ed without or agaiost ' 
program recommendation (Judge OR), 175 (51%) released on ten percent deposit 
bond (Deposit Bond), and 19 (5%) released on bail bond (Public BaiT). Of 
the remaining S6 defendants, 64 (15%) were never offered release and 22 
(5%) did not post the bonds authorized for them. 

Among OR and Deposit Bond defendants there \-/ere many differences. "The 
latter tended to have weaker community ties and worse prior records than 
the former. Their present charge distributions did not differ signifi
cantly. Deposit bond defendants tended to receive lower point scale tOtals 
than·OR's. 

Equity of Release 

Defendants who were not released tended to have the most prior arrests and 
·the weakest community ties in the sample. Of special significance was the 
prevalence of drunkenness and liquor .lm" violations among their current 
charges. There were no significant race or sex differences betv/een 
released and detained defendants but the latter tended to be older, in 
keeping with their longer records. 

As a whole, detained defendants tended to be convicted, mostly as the 
result of guil ty pleas, more often than those re 1 eased. Their .sentence's 
tended to be short due to the nature of their char~es. 

The outcomes of OR and D~posit Bond cases tended to be quite similar. 

Failures-to-Appear 

Fifty-nine defendants in our sample failed to appear at least once and 
'did so an average of J5 days after release. These consisted of 14% (20) 
of the ORis, 20% (35) of the Deposit Bonds, and 21% (4) of the Bails. 
None of the Judge ORis failed-to-appear. When appearance-based rates 
are examined, the program OR's do much better than the Deposit Bonds. 
However, this is largely an artifact of differences in average numbers of 
appearances to be made. 
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Those who failed to appear had weaker community ties and more contact 
with the criminal justice system than those 'tlho did not fail to appear 
(FTA). Court responses to FTA's generally was fairly tough and included 
arrest, revocation of release, or issuance of·a bench warrant in many 
cases. 

Pretrial Arrests 

Louisville had an exceptionally high rate of pretrial arrests. Seventy
four (21%) of all released defendants were rearrested, including 29 (21%) 
of the OR's, 38 (22%) of the Deposit Bonds, 4 (21%) of the Public Bails, 
and 3 (27%) of the Judge OR's. In ~ddition; over ohe-third of those re
arrested were rearrested more than once in'the pretrial period with a 
total of 109 rearrests for these 74 defendants. 

Persons rearrested but not convicted of pretrial crime tended to be simi1ar 
to those convicted. When persons rearrested but not convicted were compared 
to those not rearrested, the former djffered only in having more prior 
convictions and FTA's and more current trial appearances. Looking at all 
persons rearrested, original charge type tends to be moderatelY related 
to rearrest charge type. 

Pretrial Crime Convictions 

Forty-threi of the seventy-four rearrested defendants were convicted for 
pretrial crimes: 21 (15%) of the OR's, 20 (11%) of the Deposit Bonds, 
and 2 (11%) of the Public Bails. None of the Judge OR rearrestees ~ere 
convicted. 

Pretrial criminals (as'measured by convictions) more frequently had 
economic and property original charges than other defendants. 

Pretrial criminals were more often convlcted on their original charges 
and were given harsher sentences. 'About one-third of their sentences 
for pretrial crimes involved incarceration. 

Pretri~l criminals tended to have more serious prior records) weaker com
munity ties, and more serious cases at original arrest. OR and Deposit 
Bond release groupings had similar incidences of convictions for rearrests. 

J 
f 
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DEFENDANT OUTCOMES SUMMAR~ 

Study' Period: 'Januaf,Y 1, 1977-December 31, 1977 
. ' , . 

Sample: 435 (approx. 2% of Approx. 19,000 defendants jacketed in Police 
Court, City of Louisville) 

Released: 

Percent of Percent of Known 
Releasees Release Types 

Type Number (N=346) (N=432) 
co.: 

O\'In Recognizance (OR) . 141 ' 40. 8~& 32.6% 

N~n-Program OR 11 3.2% 2. 5~h 

OR, All Types (152) (44.0%) (35.1%) 

10% Deposit Bond 175 50. 6~~ 40. 5~~ 

Public Bail 19 5.4% 4. 47~ 

I Tota 1 Released 34.6 100. O~& 80. 1 ~~ 
-, 

Not Released: 

Percent of Known Release 
Type Number ~ypes (N=432) 

I 

Ba il Not ,"lade 22 5.1% 
, 

Detained 6.4 14,. 8~~ 
""--',,!', 

Total Not Released 86 19. 9~& 
, 

~. 

Release Type Unknown: 3 (0.7% of 435 defendants in sample) 

,.<-

. 
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Failure-to-Appear: 

Total FTA's on 
Major Arrest Charge 

Type of Release (Defendants) 

Own 'Recognizance 20 

Non-Program OR 0 
-
10% Deposit Bond 35 . 

-; 

Public Bail 4 

Total . 59 

Pretrial Criminalitz: 

Defendants Arrested 

Percent of 
Released 

Defendants 
! Type of Rel ease Number (N=346) 

Own Re~ognizance 
1 

29 20.6% 

Non-Program OR 3 27 . 3~~ 

10% Deposit Bond 38 21. 7~& 

Public Ba il 4 21. 1~& 

Total 74 21. 4% 

Percent of 
Re1eased 

Defendants Appearance-Based 
(N=346) Rate 

14.2% 6.9% 

0.0% 0.0% 

20.0% 19.0% 
<. 

21.1~~ 8.m& 

17.U 10.9% 

Defendants Convicted 

Percent. of 
Released 

Percent of Defendants 
Number Type Released (N=346) 

21 14.9;& 6.1% 

0 o.m~ o. O~~ 

20 11. 4% 5.8% 
-

2 10. 5~~ 0.5% 

43 12.4% 12.4% 

I 

. I 

I 
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APPENDIX H 

OREGON PRETRIAL RELEASE PROGRAM 

. SECTIONS 135.230 TO 135.295, 
OREGON REVISED STATUTES (1979) 
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SECTIONS 135.230 TO 135.295, OREGON REVISED STATUTES '(1979) 

RELEASE OF DEFENDANT 

135.230 Release of defendants; defini
tions. As used in 'ORS 135.230 to 135.290, 
unless the context requires otherwise: 

(1) "Conditional release" means a rlOnse
curity release which imposes regulations on 
the activities and associations of the defen
dant. 

(2) "Magistrate" has the meaning provided 
, for this tenn in ORS 133.030. 

(3) "Personal recognizance" means the 
release of a defendant upon his promise to 
appear in court at all appropriate times. 

(4) "Release" means temporary or partial 
freedom of a defendant from lawful custody 
before judgment of conviction or after judg
mentof conviction if defendant has appealed. 

(5) "Release agreement" means a sworn 
writing by the defendant stating the tenns of 
the release and, if applicable, the amount of 
security. . 

(6) "Release criteria" includes the follow
ing: 

(a) The defendant's employment status 
and history and his financial condition; 

(b) The nature and extent of his family 
relationships; 

(c) His past and present residences; 
(d) Names of persons who agree to assist 

him in attending court at the proper time; 
(e) The nature of the current charge; 
(f) The defeT"-1ant's prior criminal record, 

if any, and, if he previously has been released 
pending trial, whether he appeared as re
quired; 

(g) Any facts indicating the possibility of 
violations of law if the defendant is released 
without regulations; 

(h) Any facts tending to indicate that the 
defendant has strong ties to the community; 
and 

(D Any other facts tending ro indicate the 
defendant is likely to appear. 

(7) "Release decision" means a determina
tion by a magistrate. using release criteria, 
which establishes the fonn of the release most 
.likely to assure defendant's court appearance. 
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(8) "Security release" ,means a release 
conditioned on a promise to appear in court at 
all appropriate times which is secured by cash, 
srocks, bonds or real property. 

(9) "Surety" is one who executes a security 
release and binds himself to pay the security 
amount if the defendant fails to comply with 
the release agreement. [1973 c.S36 §l46] 

135.235 Release Assistance Officer. 
(1) The presiding circuit court judge of the 
judicial district may designate a Release As
sistance Officer who shall, except when im
practicable, interview every person detained 
pursuant to law and charged with an offense. 

(2) The Release Assistance Officer shall 
verify release criteria infonnation and may 
either: 

(a) Timely submit a written report to the 
magistrate containing, but not limited to, an 
evaluation of the release criteria and a recom
mendation for the fonn of release; or 

(b) If delegated release authority by the 
presiding circuit court judge of the judicial 
district, make the release decision. 

(3) The presiding circuit court judge of the 
judicial district may appoint release assis
tance deputies who shall be responsible to the 
Relp-ase Assistance Office~. [1973 c.S36 §14i] 

135.240 Releasable offenses. (1) Ex
cept as provided in subsection (2) of this sec
tion, a defendant shall be released in accord
ance with ORS 135.230 to 135.290. 

(2) When the defendant is charged with 
murder or treason, release shall be denied 
when the proof is evident or the presumption 
strong that the person is guil ty. 

(3) The magistrate may conduct such 
hearing as he considers necessary to deter
mine whether, under subsection (2) of this 
section, the proof is evident or the preswnp
tion strong that the person is guilty. [1973 c.836 
§14S] 



135.245 Release decision. (1) Except as 
provided in subsection (2) of ORS 135.240, a 
person in custody shall have the immediate 
right to security release or s!1all be taken 
before a magistrate without undue delay. If 
the person is not released under ORS 135.270, 
or othen .... ise released before his arraignment, 
the magistrate shall advise the person of his 
right to a security release as provided in ORS 
135.265. 

(2) If a person in custody does not request 
a security release at the time of arraignment, 
the magistrate shall make a release decision 
regarding the person within 48 hours after the 
arraigrunent. 

(3) The magistrate shall impose the least 
onerous condition reasonably likely to assure 
the person's later appearance. A person in 
custody, otherwise having a right to release, 
shall be released upon his personal recogni
zance unless release criteria show to the satis
faction of the magistrate that such a release is 
unwarranted. 

(4) Upon a finding that release of the 
person on his personal recognizance is unwar
ranted, the magistrate shall impose either 
conditional release or security release. 

(5) Before the release decision is made, the 
district attorney shall have a right to be heard 
in relation thereto. 

(6) This section shall be liberally con
strued to carry OJ't the purpose of relying upon 
criminal sanctions instead of financial loss to 
assure the appearance of the defendant. [1973 

c.836 §149) 

135.250 General conditions of release 
agreement. (1) If a defendant is released 
before judgment, the conditions of the release 
agreement shall be that he will: 

(a) Appear to answer the charge in the 
court having jurisdiction on a day ceriain and 
thereafter as ordered by the court until dis
charged or final order of the court; 

(b) Submit hiI1l3elf to the orders and pro
cess of the court; 

(c) Not depart this state without leave of 
the court; and 

(d) Comply with such other conditions as 
the court may impose. 
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(2) If the defendant is released after judg
ment of conviction, the conditions of the re
lease agreement shall be that he will: 

(a) Duly prosecute his appeal as required 
by ORS 138.005 to 138.500; 

(b) Appear at such time and place as the 
court may direct; 

(c) Not depart this state without leave of 
the couri; 

(d) Comply with such other conditions as 
the couri may impose; and 

(e) If the judgment is affirmed or the 
cause reversed and remanded for a new trial, 
immediately appear as required by the trial 
couri. [1973 c.836 §150] 

135.255 Release agreement. (1) The 
defendant shall not be released from custodv 
unless he files with the clerk of the court i; 
which the magistrate is presiding a release 
agreement duly executed by the defendant 
containing the conditions ordered by the re
leasing magistrate or deposits security in the 
amount specified by the magistrate in accord
Hnce with ORS 135.230 to 135.290. 

(2) A failure to appear as required by the 
release agreement shall be punishable as 
provided in ORS 162.195 or 162.205. 

(3) "Custody" for purposes of a release 
agreement does not include temporary custody 
under the citation procedures of ORS 133.045 
to 133.080. [1973 c.S36 §151) 

135.260 Conditional release. Condi
tional release may include one or more of the 
following conditions: 

(1) Release of the defendant into the care 
of a qualified person or organization responsi
ble for supervising the defendant and assist
ing him in appearing in court. The supervisor 
shall not be required to be financially respon
sible for the defendant, nor to forfECit money in 
the event he fails to appear in couri. The 
supervisor, ho\vever, shall notify the court 
immediately in the event that the defendant 
breaches the conditional release. 

(2) Reasonable regulations on the activi
ties, movements, associations and residences 
~f the defendant. 

(3) Release of the defendant from custody 
during working hours. 

I 
I 
i 

fl 

I 

(4) Any other reasonable restriction de
signed to assure the defendant's appearance. 
[1973 c.836 §152) 

135.265 Security release. (1) If the 
defendant is not released on his personal 
recognizance under ORS 135.255, or granted 
conditional release under ORS 135.260, or 
fails to agree to the provisions of the condi
tional release, the magistrate shall set a se
curity amount that will reasonably assure the 
defendant's appearance. The defendant shall 
execute the security release in the amount set 
by the magistrate. 

(2) The defendant shall execute a release 
agreement and deposit ",,;th the clerk of the 
court before which the proceeding is pending a 
sum of money equal to 10 percent of the secure 

. ity amount, but in no event shall such deposit 
be less than $25. The clerk shall issue a re
ceipt for the sum deposited. Upon depositing 
this sum the defendant shall be released frOIll 
custody subject to the condition that he appear 
to answer the charge in the couri having 
jurisdiction on a day certain and thereafter as 
ordered by the couri until discharged or final 
order of the court. Once S€curity has been 
given and a charge is pendina or is thereafter 
filed in or transferred to a co~rt of competent 
jurisdiction the latter court shall continue the 
original security in that couri subject to ORS 
135.280 and 135.285. When conditions of the 
release agreement ha'le been performed and 
the defendant has been discharged from all 
obligations in the cause, the clerk of the court 
shall return to the person shown by the re
ceipt to have made deposit, unless the couri 
orders othenvise, 90 percent of the sum which 
has been deposited and shall retain as security 
release costs 10 percent of the amount deposit
ed. The amount retained by a clerk of the 
couri shall be deposited into the county trea
sury,except that the clerk of a municipal 
court shall deposit the amount retained into 
the municipal corporation treasury. However, 
in no event shall the amount retained by the 
clerk be less than $5 nor more than $100. At 
the request of the defendant the court may 
order whatever amount is repayable to defen
dant from such security amount to be paid to 
defendant's attorney of record. 
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.(3) Instea~ of the security deposit provided 
for In subsectlon (2) of this section the defen
dant may deposit with the clerk of the court 
an amount equal to the security amount in 
cash.' stocks,. bond.s, or real or personal proper
ty sltuated In thls state with equity not ex
empt owned by the accused or sureties worih 
double the amount of security set by the mag
istrate. The stocks, bonds, rea.l or personal 
property shall in all cases be justified by affi
davit. The magistrate may further examine 
the sufficiency of the securi ty as he considers 
necessary. [1973 c.836 §153; 1979 c.87S §1) 

135.270 Taking of security. When a 
security amount has been set by a magistrate 
for a particular offense or for a defendant's 
release, any person designated by the magis
trate may take the security and release the 
defendant to appear in accordance with the 
conditi~ns of the release agreement. The per
son ?esIgnated by the magistrate shall give a 
receIpt to the defendant for the security so 
taken and within a reasonable time deposit 
the security 'Nith the clerk of the couri having 
jurisdiction of the offense. [1973 c.836 §154] 

135.280 Forfeiture and apprehension. 
(1) Upon failure of a person to complv with 
any conditio~ of a release agreement ;r per
sonal recognIzance, the couri having jurisdic. 
tion may, in addition to any other action pro
vided by law, issue a warrant for the arrest of 
the person at liberiy upon a personal recogni
zance, conditional or security release. 

(2) A warrant issued under subsection (1) 
of this section by a municipal officer as de
fined in subsection (6) of ORS 133.030 may be 
executed by any peace officer authorized to 
execute arrest warrants. 

(3) If the defendant does not comply with 
the conditions of the release agreement, the 
couri having jurisdiction shall enter an order 
declaring the security to be forfeited. Notice of 
the order of forfeiture shall be given forih",'ith 
by personal service, by mail or by such other 
means as are reasonably calculated to brina to 
the attention of the defendant and, if applica
ble, his sureties, the order of forfeiture. If the 
defendant does not appear and surrender to 



the court having jurisdiction. within 30 days 
from the date of the forfeiture or within such 
period satisfy the court that appearance and 
surrender by the accused is impossible and 
without his fault, the court shall enter judg
ment for the state against the defendant and 
if applicable, his sureties, for the amount of 
security and costs of l;he proceedings. At any 
time before or after judgment for the amount 
Of security declared forfeited, the defendant or 
his sureties may apply to the court for a rem
ission of the forfeiture. The court, upon good 
cause shown, may remit the forfeiture or any 
part thereof, as the court considers reasonable 
under the circumstances of the case. 

(4) Wh~n judgment is entered in favor of 
the state, or any political subdivision of the 
state, on any security given for a release, the 
district attorney shall have execution issued 
on ·the judgment forthwith and deliver same 
to the sheriff to be executed by levy on the 
deposit or security amount made in accord
ance with ORS 135.265. The cash shall be 
used to satisfy the judgment and costs and 
paid into the treasury of the municipal corpo
ration wherein the security release was taken 
if the offense was defined by an ordinance of a 
p:>litical subdivision of this state, or into the 
treasury of the county wherein the security 
was taken if the offense was defined by a 
statute of this state. The provisions of this 
section shall not apply to: 

(a) Money deposited pursuant to ORS 
484.150 for a traffic offense. 

(b) Money deposited pursuant to ORS 
488.220 for a boating offense. 

(c) Money dep,'1sit.ed pursuant to ORS 
496.905 for a fish anci game offense. 

(5) The stocks, bonds, personal property 
and real property shall be sold in the same 
manner as in execution sales in civil actions 
and the proceeds of such sale shall be used to 
satisfy all court costs, prior encumbrances, if 
any, and from the balance a sufficient amount 
to satisfy the judgment shall be paid into the 
treasury of the municipal corporation wherein 
the security was ta.1.;:en if the offense was a 
crime defined by an ordinance of a p:>litical 
subdivision of this state, or into the treasury 
of the county wherein the security was taken 
if the offense was a crime defined by a statute 
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of this state. The balance shall be returned to 
the owner. The real property sold may be 
redeemed in the same manner as real estate 
may be redeemed' after judicial or execution 
sales in civil actions. (1973 c.B36 §l55] 

135.285 Release decision review and 
release upon appeal. (1) If circumstances 
concerning the defendant'S release change, the 
court, on its own motion or upon request by 
the district attorney or defendant, may modify 
the release agreement or the security release. 

(2) After judgment of conviction in munic
ipal, justice or district court, the court shall 
order the original release agreement, and if 
applicable, the security, to stand pending 
appeal, or deny, increase or reduce the release 
agreement and the security. If G defendant 
appeals after judgment of conviction in circuit 
court for any crime other than murder or 
treason, release shall be discretionary. (1973 
c.836 §156j 

135.290 Punishment by contempt of 
court. (1) A supervisor of a defendant on 
conditional release who knowingly aids the 
defendant in breach of the conditional release 
or who knowingly fails to report the defen
dant's breach is punishable by contempt. 

(2) A defendant who knowingly breaches 
any of. the regulations in his release agree
ment Imposed pursuant to ORS 135.260 is 
punishable by contempt. (1973 c.836 §15i] 

135.295 Application of ORS 135.230 to 
135.290 to certain traffic offenses. ORS 
135.230 to 135.290 do not apply to a criminal 
proceeding or criminal action by means of 
which a person is accused and tried' for the 
commission of a traffic offense as defined by 
subsection (10) of ORS 484.010. (1974 5.S. c.35 H] 

~--- ------- -----------
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APPENDIX I 

. A REVIEW OF CURRENT RESEARCH 
CONCERNING PRETRIAL RELEASE 

SIGNIFICANT RESEARCH FINDINGS 
CONCERNING PRETRIAL RELEASE 
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INTRODUCTION 

Too often important research findings are released to a ,narrow 
audience and/or presented in a language which discourages the 
non-technician. Typically, reviews are limited to professional 
journal articles and to deba.tes between researchers. As a'esult, 
practitioners and policy-makers are deprived of important knoWJ" Ige or 
are unable to interpr,et the information they do receive. 

Through this document we wish to bridge that gap by discussing five 
important pretrial research proj ects which are near ccmpletion or have 
been published recentl y. These projects hsve addressed many questions 
related to the day-to-day operations of pretrial systems and to the 
future of ,those systems. The five studies are particularly 
significant for a variety of re~sons: 

• As a group these studies review aspects of three major 
elements of pretrial al ternatives: release, diversion, 
and dispute resolution (mediation/arbitration); and they 
cover .a representative number of programs thrqughout the 
country. 

• The studies address not only questions raised by 
practitioners but al so those Which are important to 
policy-makers. 

• Each study has sufficient methodological strengths 
and/or data to lend significance and credibility to its 
findings. 

• r~plications of each study are not limited per ~ to the 
programs examined, but may (and quite probably will) be 
applied to pretrial alternatives in general. 

Thre,e of the research proj ects are devoted to pretrial release 
practices, one to pretrial diversion, and one to dispute resolution. 
They are discussed in the following order: 

1. Study of Pretrial Release and Misconduct in the Distric,t 
of Columbia, conducted by the Institute for Law and 
Social Research (INSLAW); 

2. P!1ase II National Evaluation of Pretrial Release, 
conducted by The Lazar Institute: 

3. Evaluation of the Speedy Trial Act of 1974, Title II, 
including both a report of the Administrative Office of 
the U.S. Courts and a data analysis report from the 

Preceding page blank 
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Federal Judicial Center I each of Iotnich addresses the 
administration and operation of 'federal pretrial 
services agencies established pursuant to Title II; 

4. Evaluation of the Court Employment Project (diversion) 
in New York City, conducted by the Vera Institute; and 

5. National Evaluation of the Neighborhood Justice Center 
concept, conducted by the Institute for Social 
Analysis. 1/ 

It is unrealistic to expect a study author to evaluate his/her own 
project objectively; also, individual stUdies are not always placed in 
the larger context of other research and trends. Our intent ',..rith 
this publication is to provide a clear and concise impression of the 
scope of each study, its major findings, its limitations, and any 
questions that still need to be addressed. ~ 

To do so, the following format has been adopted: 

• A brief· description of the proj ect and its purpose, 
significance, and current status; 

• Ex pl ana tion of the !li.ethods used; 

• Major findings and conclusions reached by the authors; 
and 

• Analysis of the limitations and implications of the 
study. 

In summary of these individual reviews, a broader discussion is also 
presented which assesses the combined relevance of the findings and 
suggests '..mere further research and actions appear necessary. 

PRETRIAL RELEASE RESEARCH 

A number of important issues facing the pretrial release field have 
been addressed, at least in part, by one or more of the thr'ee release 
stUdies reviewed here. The interrelated concerns of pretrial crime, 
preventive detention, and ",.hat to do about the "dangerous U defendant 
are foremost among these. Related issues also addressed by, the 
stUdies are: 

1/ Several other research projects of significance are also nearing 
conpletion, particularly in the diversion and dispute resol ution areas. 
They are not yet available for review but ·..-ill be discussed by the Resource 
Cen ter in the future. 

2/ In drafting this documenc, Dr. Conald Pryor consulted \oIHh persons closely 
associated IIi th each research effort; he discussed the interpretations of 
their work and provided them '.lith an opportunity to react. 'rlnere rele'lant, 
their co=ents are included in the discussion. 
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predict or identify those likely to commit 
andi or to fail to make court appearances if 

• Are judicial officials making appropriate decisions regarding who 
should be released, how much bail should be set, etc.? 

• Could more defendants who. are currently being detained pr~trial be 
released without increases in the rates of flight or pretrial 
crime? 

• Do pretrial release programs themselVes make enough of a 
difference, particularly once initial reforms and procedures are 
instituted in a community, to justify their continued existence? 

I INS LAW STUDY IN THE DISTRICT OF COLUMBIA 

This study is one of 17 conducted under a four-year, $1.5 million 
grant fran LEAA' s National Institute of Law Enforcement and Criminal 
Justice (NILE) to the Institute for Law and Social Research (INSLAW) 
in Washington, DC. The studies are based on DC Superior Court records 
and the Prosecutor's Management Information System (PROMIS).ll 

This research was significant for a number of reasons: (1) It 
included some 11, 000 defendants charged in the District with a felony 
or serious misdemeanor. (2) It examined the extent to which different 
types of defendants ,.ere more likely to miss subsequent court 
appearances and/or to be rearrested pretrial. (3) The study also 
attempted to assess whether the types of information that seem to 
shape judges' release decisions were, in fact, related to either 
measure of pretrial misconduct (failure to appear or rearrest). 

The original draft of this study's report was prepared for LEAA review 
in March 1978, with a revision in October 1978. Subsequently, the 
report has not been officially published; nonetheless, parts of it 
have been widely quoted. Therefore, it was considered important to 
review the dccument here. 4/ 

1/ PROMIS is an information system designed for the use, of prosecutors and 
court.s. When this study was u;,dertaken, the DC Pretrial Services Agency 
also maintained ccmputerized records on defendants arrested in the District. 
These records contained some infonnation nGt available through PROMIS, but 
it was not possible to use those records in the study. Thus INSLAW's 
analyses had to be based on PROMIS data. This led to some problems, as 
noted later under Limitations of the Research. 

41 One impetus behind the creation of Pretrial r ssuee was to allow timely 
discussion of important research documents, thereby allowing responsible 
criticism to become part of the public discussion of such documents. The 
draft report has previously been quoted in such forums as the LEAA 
Newsletter, ~ '"rashington Post, and testimony before Congress. Iffi 
provided clearance for publication in July 1979. INSLAW official·s indicate 
thDt the report (Pretrial Release ~ Misconduct l!! ~ District of 
Columbia, co-authored by Jeffrey Roth and 'Paul '"rice) is currently undergoing 
final editing and win be published in early 1980. For further infonnation, 
contact Brian Forst at INSLAW, 1125 15th Street, Wi, Washington, D.C. 20005 •. 
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RESEARCH APPROACH " , 

All defendants charged in 1974 with a felony or serious misdemeanor in 
the District were included in the study. A,.;ide range of infornation 
was available for each defendant-including charge, previous record, 
various defendant descriptive characteristics, release conditions set 
at arraignment, subsequent court appearance, pretrial rearrest and 
conviction infornation, etc. 

Using some of the information available to judges ;.men making the 
initial release decisions, the study attempted to deternine what 
information predicted, respectively. judges' release decisions and 
defendants' pretrial misconduct (failure to appear in court and 
rearrests '"nile on release). 

The PROHIS data did not indicate which defendants, of those for whom 
financi al condi tions (money baiD ',.;ere set, were eventually released. 
To determine this information, the researchers had to select from 
other court files a randcm sample of those defendants for whom money 
bail was set, Tnis sample (about 22% of all such defendant.,;;) · .... as used 
in the prediction analyses and in determining actual release rates for 
those for wnom money bail was set. 

MAJOR FINDIllGS AND CONCLUSIONS 

The study's primary findings are outlined 'Jelow, Several seem clearly 
substantiated by the data; others are subj ect to certain limitations 
of the study. 

findings Not Subject to Limitations 

The following findings and conclusions presented in the report appear 
justified by the data, despite the limitations noted later: 

• 

• 

e 

Hore than 80% of all defendants obtained release. prior to 
disposition of their cases, most without financial conditions. if 

Host released defendants returned for their court appearances 
(89%. including similar proportions of misdemeanors and felonies), 

Only about' 4% of all released felony de!~endants and 3% of all 
misdemeanants willfully failed to appear, ~f 

A.bout 62~ of all defendant.s charged ;lith felont es \Jere released '.ithout 
financial conditions (including 17~ released to a third party), Another 
18- were released after posting either ca.sh deposit or .surety bond. About 

.. t fi "1 ... ' t" 80~ of the misdemeanor defendants were released withou .nanc~a_ con~l lons 
(9~ to a third parcy), Another 12~ \Jere released on money bail. The report 
does not indicate how soon defendants released on money bail '.:ere able to 
actually post bail, 

6/ nI'{illful" failures to appear ·.ere defined as those \oIhich either led to the 
defendant:' s arrest on a Sail Reform Act violat:ion or had pr~'/ented 
disposition of the case wnen the data base was constructed in ~ugust 1975, 

• 
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Pretrial rearrest ,rates were slightly higher than 
failure-to-appear rates. 

About 13% of all defendants originally charged with felonies were 
rear'rested pretrial,. al though only 5% were conv icted on those new 
charges. For misdemeanors, the corresponding rates were 7% and 3% 
respectively. 

• Although judges were generally similar in the frequency with ~]hich 
they set bail, the decisions as to types of financial or 
nonfinancial conditions set. varied considerabl~·. 

There was relatively little variation between judges either in the 
proportions of defendants released with financial conditions or in 
the bond amount set in such cases. However, there were variations 
among judges in the following: proportions of defendants released 
on personal recognizance (ve:-sus those released to a third party) 
and proportions for whom surety versus cash bond was set. 

• The closer the jail population was to capacity, the greater was 
the likelihood of nonfinancial release conditions being set for 
defendants arraigned in the next month. 

• Variables associated with pretrial rearrest were found to be quite 
similar to those associated with recidivism over a five-year 
fol~ow-up period. 

This was based on a comparison of this study's findings with those 
of a separate INSLAW study of recidivism for defendants arrested 
in the District in a four-month period beginning in late 1972. 
The authors suggested that, given the different defendant 
populations and time periods of the two studies, the consistency 
of findings in both tends to support the ability to predict 
pretrial re"arrests. 

Findings Subject to Research Limitations 

The following reported findings and concl us ions should" be interpreted 
cautiously in the context of the various limitations of the research 
diSCUSSed in the next section: 

• Those released on personal recognizance appeared least likely to 
ei ther be rear'rested pretrial or to willfully fail to appear in 
court. 

• The types of information (defendant characteristics, previous 
record, charge) which appeared to influence the judicial release 
decision (1. e., whether financi al or nonfinancial condi tions were 
set) had little relationship to those which were associated with 
failure-to-appear or pretrial rearrest. That is. those for whom 
financial conditions were set by judges did not np.pear to 
constitute a "high-risk" group in terms of either measure of 
pretrial misconduct. 
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A var"iety of characteristics or types of information which 
appeared to influence judges' release de~isions had no significant 
relationship to either pret.rial rearrest or PTA (fail ure to make 
court appearances); 'and the reverse was also true: various 
characteristics ~nich did show a statistical relationship to 
pretrial rearrest and! or FTA appeared to have no inn uence on 
initial release decisions. Very few c~aracteristics appeared to 
predict both t.he judicial decision and the likelihood of pretrial 
misconduct. 

• Pretrial rearrests seemed to be more predictable than failures to 
appear in court. 

Several characteristics appeared to predict pretrial rearrests. 
Defendants charged with felonies-especially burglary, robbery. 
larceny, arson. and property destruction--were more likely to be 
rearrested, as were those '"rith "an extensive criminal history" and 
drug abusers. E:oployed, white, and older defendants seemed less 
likely to be rearrested. On the other hand, relatively few 
characteristics appeared to predict fail ure-to-appear. Employed 
defendants appeared to be better risks; drug users were less 
likely to appear. None of the previous record indicators '"rere 
shown to be related to FTA. 

• For cases in which money bail 'r/as set, the greater the amount, the 
les~ the likelihood of release (for both cash and surety bonds). 
II However, the amount initially set appeared to have no 
relationship to the likelihood of court appearance. 

• The study conclude{j that if judges based their release decisions 
more consistently on the types of information that actually appear 
to predict failure to appear and rearrests, numbers of defendants 
detained pretrial could be significantly reduced '.dth no increase 
in the amounts of pretrial misconduct; alternatively, if a 
different emphasis were desired, levels of pretrial misconduct 
could be reduced with no increase in the number of people detained 
pretrial. 

Specifically, by focusing on those most likely to miss their court 
appearances, the number of missed appearances could be reduced by 
11 % ·"ri th no increase in the detained popul'ation; or. if the focus 
were on reducing the number of those detained, a 17% reduction 
could be effec ted wi th no increase in the nonappearance rate. 
Similarly. with no increase in the number detained, the number of 
pretrial rearrests could be reduced by 36% through more careful 
prediction; or the pretrial detained population could be reduced 
by 42% with no increase in the numbers rearrested. 

11 Yet even for defendants ;lith low surety bonds set (less than $2,000), more 
than 40% never obtained their release. 
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LIMITATIONS OF TIlE RESEARCH,". 

Despi te the important issue's raised by the study t the admir11ble 
attempts at developing predictor models t and the value of some of the 
information presented, the research has limitations which suggest that 
caution is advisable in interpreting and usins:, the results: . 

• The reliance on PROM IS data led to problems. ~I 

-PROMIS maintained no information on whether bail amounts set at 
arraignment were subsequentl y red uced or eliminated. Thus, for 
example, there was no way of knowing what bail amounts were 
actually in force when defendants for whom money bail was set 
were subsequently released. 

--Because detailed release information was not available through 
PROMIS for defendants for whom money bail was initially set, a 
smaller sample of those defendants had to be selected to 
determine that information. However, the resulting sample sizes 
were too small for some of the analyses (particularly those 
ccmparing effects of different release conditions). This led 
the report's authors to admit that the ability to draw firm 
conclusions by type of release was somewhat restricted. 91 Also, 
no data were presented to indicate whether the sample selected 
was t in fact, representative of the entire group of defendants 
for whom bail was initially set. Therefore, conclusions in the 
report concerning effects of types of release condi tions 
(especially financi~l) should be viewed with caution. 

-PROMIS contained no data on a defendant's length of time in the 
community or at the present address, both of which are often 
considered by pretrial programs in determining their release 
recommendations. Various other indicators of community ties and 

. socioeconanic status were also unavailable. These could have 
affected the ';'evels of prediction possible. 

• One of the report's central findings-that there is little 
relationship between factors or information affecting judicial 
release decisions and those affecting pretrial misconduct--is 
severely compromised because the reported relationships applied to 
different groups of the defendant population. Although never 
stated in the text t careful e:tamin'ation of the tables indicates 
that the judicial decision predictions were based only on felony 
cases; but the misconduct predictions were based on the 
combination of both misdemeanor and felony charges. 

§! 

'il 

INSLAW researchers acknowledge this, and point out that they and D.C. 
Pretrial Services Agency officials preferred to use the PSA I S data base (see 
footnote 3). However, techr)ical problems prE:vented this, leav ing PROMIS 
data as the alternative. 

INSLAW I s Director o~' Research, Brian Forst, correctl y notes that there were 
some "statistically significant effects desoi te the alleged small sample 
problem". Nonetheless, the report itself labels conclusions based on 
comparisons of types of release "very tentative". 

.-----
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Because of the way the information was pr.esented, it is impossible 
to determine ',.;hat effect this discrepan~y' had on the concl usions. 
It may be that the overall conclusion of little relationship would 
not have changed, but this cannot be conclusively determined from 
the report in its current form. (Ho'wever I co-author Jeffrey Roth 
has acknowledged this problem and indicates that the final report 
will make the needed changes and spell out the policy 
implications. ) 

• Differing numbers of defendants were used in various analyses with 
no explanation why. 

At best this was confusing; at worst, somewhat damaging to the 
overall reliability and credibility of the report. (Director of 
Research Brian Forst indicates that explanations will be provided 
in the published report.) 

• The study demonstrated an ability to predict pretrial misconduct. 
However, it is uncertain from the analyses Whether signi ficant 
re<luctions of pretrial detention and/or of pretrial misconduct 
could result if judges made their release decisions more 
systematically based on factors identified by the study. 

--AI though the statistical analyses indicated that pretrial 
misconduct could be predicted at a better-than-chance level, 
there ',.;ould be many errors made in pred ic ting ·,.;hat a particular 
indi vidual :.Iould do. (INSLAW researchers agree, but emphasi ze 
that their predictions would lead to an improvement over current 
decision making practices.) 

-The factors or types of information used in the study to predict 
pretrial misconduct included so:ue information :.Ihich would be of 
no value to a judge in making a decision whether or not to 
release saneone. ihat is, the reported prediction levels '".ere 
inflated by including, in the pretrial misconduct predictions, 
information about the type of release conditions assigned by the 
judge. The problem with this, of course, is that this 
information would be known only after the judicial decision has 
been made and, therefore, Would have limited predictive utility 
in aiding the judge in making those decisions. Thus a judge's 
ability to predict misconduct would presumably be somewhat less 
than that reported by the study. (Jeffrey Roth suggests, 
however, that it is the composite effect of predictors and 
release conditions that is important, and that a judge should 
consider this joint effect in the release decision. However, 
sane of the concerns stated earlier about the sample size for 
defendants aSSigned money bail still suggest caution in 
interpreting any predictions based in part on release 
conditions .) 

--Before making definitive statements about the extent of 
reduction possible in pretrial detention and/or pretrial 
misconduct rates, the predictions should have been checked 
against a more current sample of defendants, i.e., a group of 
defendants not included in the data base used to determine the 
original predictive relationships. If the pr ed ic tions were to 
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hold up for an independent group of defendants (from a different 
year), then the conclUSions would be justified. The authors 
themselVes pointed out in their report lIthe importance of 
validating results across samples", yet they did not do so. 
This may understandably have been beyond the scope of this 
study. but the report's conclusions should then have been 
qualified accordingly. (INSLAW researchers agree with this 
point, saying that they were prevented from doing this by a 
limited research budget.) 

In addition to these limitations in the study as carried out, there 
were al so omissions which were less crucial. Had the study 
incorporated them, further interpretations of the data could have 
resul ted: 

• The study 1I1umped n all conditional or supervised releases (exce"t 
for third party) together wi th. true own-recogni zance releases, 
into a combined personal recognizance release category. 

The ability to fUrther differentiate cases on condi'tional or 
supervised release from those on own-recognizance release would 
have been helpful in asseSSing the value and appropriateness of 
various release conditions. 

• The study made no attempt to assess the effect of "exposure time" 
(the amount of time a defendant was released pending case 
disposition) • 

Much previous research has suggested that the longer the time from 
arrest to trial, the greater the probability of rearrest and 
fail ure to appear. The authors noted the importance of this 
issue, suggesting that it "should be addressed in future 
research", but concluded that it was beyond the scope of the 
study. Such informatfon could have been helpful, 'for example, in 
assessing the potential impact of enforcing speedy trial 
guidelines on pretrial misconduct. 

STUDY IMPLICATIONS 

The implications of this study are difficult to assess, given the 
limitations noted. It is unfortunate that a study of such scope and 
visibility appears to have such serious limitations. Nonetheless, it 
has made a contribution in raising serious questions about: (1) the 
relationship of judicial release decisions to subsequent pretrial 
miscondUct, and (2) the issue of preventive detention in the context 
of the "dangerous defendant". 

More specifically: 

• The research performs a valuable service in questioning the extent 
to which systematic, rational release decisions are made. The 
potential value of a.nd need for more direct feedback to judges on 
their release decisions is strongly suggested by the research. 

- -
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Although the study's conclusions may be, less definitive than 
indicated in the INSLAW report, it still 'appears that there were 
important differences between the factors or types of information 
that seem to affect judges' release decisions and those that were 
actually associated with ITA or pretrial rearrest. 

• Although the magnitude of predictive capability claimed by the 
study should be questioned, there did appear to be some ability to 
identify a "higher-risk" defendant and perhaos even to improve on 
the ability to reduce the detained Population wi thout increasing 
pretrial misconduct. 

It is possible that the ability to predict could be further 
enhanced if additional types of information not available to 
INSLAW at the time of the study could be used in making the 
predictions. 

LAZAR NATIONAL EVALUATION OF RELEASE 

The Lazar Institute is currently midway through the final year of its 
three-year Phase II national evaluation of pretrial release. Toe 
evaluation ' .... as designed as a foHo' .... -up to the Phase I study, conducted 
by the National Center for State Courts. Tfle Phase II evaluation is 
being funded by LEAA' s National Institute of Law Enforcement and 
Criminal Justice. 

Toe evaluation was designed to address seve:-al issues suggested and 
left unresolved by the Phase I study. Among those issues were: (1) 
the extent and predictability of pretrial criminality and of 
failure-to-appear in court, (2) the relationship between different 
types of release and such pretrial misconduct, (3) , .. hether fact~rs 
affecting judicial release decisions are similar to those affectlng 
pretrial miscondUct, (4) the' impact of pretrial programs on release 
rates and pretrial misconduct, (5) the cost effectiveness of those 
programs, and (6) the nature of the operations of release programs and 
r~w they interact with o~her parts of the criminal justice system. 

This evaluation is important not only for the significance of the 
issues it considers, but also for the fact that those issues are 
analy~ed using a large data base frcm a number of sites offe,rin,g a 
wide range of release serlices and procedures. Thus overall f!ndlngs 
can be reported, but variations can al so be related to diffe:-ences in 
program or in local context. 

To date Lazar has published a number of interim reports containing 
partial' anal yses of the data..lQ! These include, desc,ripti~ns and 
process analyses of eight programs and their relat:.l.onshlps , .. ~th the 

12/ For further infor:nation contact Mary Toborg at the Lazar Institute, 1300 M 
Street. N'II, 'nashington, OC 20036. 
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criminal justice system, outcome' 'analyses tn. some of those sites, a. 
preliminary analysis of deflJnct release programs, preliminary 
three-si te summary (aggregate)' outcome anaXyses, 111 and preliminar'y 
eight-site aggregate analyses on pretrial rellanestS:-g; 

The eval uation is scheduled for completion no later than November 
1980, and Lazar anticipates ccmpletion se~I'eral montas prior to that 
time. Although farthest from completion of any of the studies being 
rev iewed here, the signi ficance of this ev al uation and the fact' that 
some new information has recently been I"eported by Lazar made it 
appropriate for discussion at this time. 

RESEARCH APPROACH 

Ten different jurisdictions currently providing formal pretrial 
programs are included in the eval uation.. Descriptive and process 
analYSis, retrospective (after-the-fact) outcomes analysis, and 
experimental design techniques are used to study the issues addressed 
by the' evaluation. In addition, two other jUrisdictions with no 
formal release program are being analyzed in depth (one is a defunct 
program site; the other has never had a program). Several other sites 
were also studied in less detail as p1ilrt of the defunct program 
analysis. 

It is Significant that some form of 1!IX perimen tal anal yses (with 
control groups) are underway in four of the ten program sites, 
al though there are some problems with the ex perimental portion of the 
evaluation. 131 The opportunity to undertake SUch eXperimental 
approaches israre in the pretrial field. Perhaps even less frequent 
are cost effectiveness analyses, which this study is also attempting 
in the four ex perimental si tes. 

The total number of defendants included in the data analyses is 
expected to exceed 5,000 (both misdemeanors and felonies). A 
considerable amount of information is available for each case. 
Included are various community tie, indicators' (time in community and 
at local address, living arrangements, marital and employment status, 
etc.); previous an-ests, convictions, and pretrial misconduct 
information; point scale scores; age, sex, and race; charge; release 
status; whether bond was met or not; pretrial rearrests (and 
conv ictions); and disposi tiolJ and sentence on original arrest. Al so 
included is information on exposure time (i.e., length of time on 
release). As in the INS LAW research, variables are being related to 
the type of release decision and to subsequent failure to appear and 
pretrial rearrest in an attempt to determine whether release decisions 
appear to be made on a rational, systematic basis. 

11/ Pu~lished in the 1979 Pretrial Services ~ Journal. 

.!~/ In "Crime DUring the Pretrial Period: A Special Subset of the Career 
Criminal Problem," co-authored by Mary Toborg, of Lazar, and Brian Forst, of ' 
INSLAW, for presentation to the Career Criminal Workshop sponsored by NILE 
in September 1979. 

11/ Primarily related to obtaining program agreement to use experimental 
approaches in their programs. Those ultimately agreeing have various unique 
characteristics that may somewhat limit the ability to generalize the 
findings. further cOlll'llents on the designs employed in each site ..... ill be 
deferred until reslI1t,'I from t:hp Py"", ... imAn!':"l "n:>lv"Aq fo,,,,,,,,,,,, """n"hl .. 
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MAJOR FINDINGS AND CONCLUSIONS 
.' . 

All findings frem the study are tentative at this point. Only those 
recently reported by Lazar will be discussed here. Host of them 
pertain either to pretrial criminality or to the preliminary analYSis 
of defunct programs. ~ 

Findings Hot Subject .to Limitations 

As in the INSLAW discussion, the study, findings which appear most 
defensible are separated from those where more caution is necessary • 

. The findings and conclusions · .. hich appear most justified include: 

• About one of every six defendants released across all eight 
retrospective sites was rearrested at least once during the 
release period. 

Of those rearrested, almost 1/3 ... ere rearrested more than once; 
just under 40% of the rearrests ... ere for serious crimes (FBI Part 
I offenses). In preliminary three-site findings, about half of 
those rearrested ... ere convicted on the new charges. 

• Defendants with more serious original charges had higher pretrial 
rearrest rates (almost one in four) than did those charged with 
less serious crimes (about one in eight), 

• Those rearrested • .... ere twice as likely as those not rearrested to 
have had some type of active criminal justice system involvement 
(on pretrial release, prob~tion, or parole) at the time of their 
arrest on the inst,;mt charge (36% versus 18~). 

• Those rearrested had more extensive prior records than those not 
rearrested (an average of 5 prior arrests and 2.5 convictions 
versus 3 and 1 respectively) and were more likely U> have be~n 
unemployed or on public assistance when arrested on the instant 
charge. 

• Courts frequently took no serious action if a defendant was 
rearrested pretrial or failed to appear in court. 

1111 

Upon a rearrest, courts most frequently increased the bond or set 
it for the first time; but, in more than 113 of the cases I release 
circumstances from the first arrest 'n'ere continued with no furt.her 
action taken. A similar pattern existed for a second rearrest. 

The pretrial criminality preliminary findings are based on data rr~ the 
eight retrosoectlve site sample of about 3.500 defendant3. /lone Ot the 
experimental'data are yet available. Preliminary findings frC(1l the defunct 
program analysis are based on 12 programs ~nich had either completely ceased 
to exist or had had serf ice:! suspend ed for a time and then subsequentl i' 
resumed. Infor:nation '-Ja3 obtained through telephone int.erviews '-Jit.h former 
program director3. judges and other criminal justice officials in the 
jurisdictions; t·,.;o si te visi ts: and revii:w of existing program reports or 
research analyses. ·,.;here available. Lack of adequate information frcm 
several of these "defunct" sit.es suggests that uaution should be placed on 
the interpretations of the findings. but the questions t.hey raise are 
lmr::ort .. nt, 
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It was only if there ~as a third. rearrest that the pattern changed 
substantially--with'higher proportions of detentions and increases 
in bond amounts, and no further action taken in only about one of 
six cases reaching that point. 

Preliminary three-si te data indicated that in about one of every 
five FTAs, no act.ion was taken, although in most cases some 
combination of the follOwing took place: a bench· warrant w'as 
issued, bail was set, own-recognizance release was revoked. 
However, prosecution was rare for fail ure-to-appear in court (less 
than 10% of all FTAs); even fewer were convicted of an FTA. 

• Host rearrests occurred fairly early in the release period: 16% 
within one week of the original arrest, 45% within four weeks, and 
67% within eight weeks. 

Findings Subject to Greater Caution 

Those preliminary findings from the Lazar study which should be 
treated with more caution follow. The first findings appear justified 
by the data but must be labelled as tentative, since they are based on 
only three sites: 

• Those ",'earrested pretrial were also twice as likely to fail to 
appear at least once in court proceedings for the original arrest 
as were those not rearrested (26% 'Is. 13%). 

The nature of this overlap between rearrests and FTAs and its 
cause-and-effect implications will be addressed further by Lazar. 

• There appears to have been a more consistent relationship between 
those factors affecting the judicial release decision and those 
affecting pretrial misconduct (FTA or rearrest) than appeared to 
be the case in the INSLAW analysis. 

If these findings hold up, they indicate that previous criminal 
record and some aspects of community ties may in fact have a 
significant relationship to both the judicial release decision and 
pretrial misconduct. 

The follOwing findings concern "defunct" programs and should be 
treated with caution because of the tentative and incomplete nature of 
the data on which they were based (see footnote 14): 

.' Evidence was mixed but suggested relatively minimal impact of the 
12 defunct programs. 

Interview findings suggested that the programs had resulted in 
increased release rates, lower failure-to-appear rates, and no 
increase in pretrial rearrest rates. Data gathered from eXisting 
reports appeared to confirm some program impact on increasing 
release rates during the life of the program. In the two sites 
where relevant data existed, release rates continued at about the 
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same levels after the program's demise, suggesting that judicial 
attitudes may have be~n' changed-but that the pr,ograms, may no 
longer have been making an added contribution to lncreaslng the 
relea~e rates. What little data were available suggested that 
there may have been some slight program effect in holding down 
FTAs, but the evidence was flimsy at best. 

Lazar concluded that programs may not have done sufficient initial 
work in planning or in soliciting and involving key officials 

. (including those opposed to the program concept) in the program 
development efforts. 

In several cases ~ ey I ~ ~ "h appa'"".n"ly failed to build a strong support 
had no constituency of supporters to hel p base and, therefore, 

when the "fiscal crunch" came. 

LIMITATIONS OF THE RESEARCH 

The analysis of defunct programs was clearly limited by the inadequacy 
of reliable data for most of the programs. The conclusions, 
therefore are soeculative; but the issues they raise are im?"rtant 
for the p'retrial' field to consider. Lazar is currentl,y studpng one 
defunct program site in greater detail t?rough an~lyslS Of_ outco~~: 
for sam' es of defendants processed beIore, durlng and ",fter 

o ram P""and through an in-depth consideration of ,re~ease ~rac,tices 
pr g Ioh' time periods This may offer addltlonal lnslghts over ... ose • , 
concerning causes and consequences of program dem~se. 

Th findings reported to date are preliminary and ha:e not yet 
e trol' 0d for defendant characteristics (including preVlOUS record 

~~~ cu;;ent charge) in assessing what ~mpact different typet of 
r"" ease may have in preventing pretrial mlsconduct, However, il~z~r 
i~dicates that such analyses are in process and that findings w e 
reported subsequently. 

005sl'ble limitations about the research will be Other questions or ,.. h f t 
discussed when more information is released by Lazar in t e u ure. 

STUDY IMPLICATIONS 

• Based on data from the eight retrospective sites, sUbs~antial 

rooortions of those released (16%) were rearrested. Prel~mi~ar~ 
~nai ses suggest that correlates of such "danger to the commtnuty 

Yb 'd tified with at least better-than-chance accuracy. 
can e l en '1' t f 'udges tn mak'" Th's could potentia'ly increase the abl l '1 0 J "t-
It s~fer" release deci~ions, given proper feedback on wha~ typ~.s .0 s 
information appear related to pn~trial crime. Subsequen ana ~se , 
will address the impact of supervised release and the ya~lO~S 
other foms of release on pretrial crime. They ShoUl~ also :Sln 
to isolate possible "high-risk" types of defendan ... s for ",hom 
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certain r;onditions or forms of supervision might most 
appropria'c.ely be tried 'to' reduce the risk. These analyses should 
provide useful information in the debate over what might be 
possible to deal with the problem of "danger". 

If most rearrests occur wi thin two months of the original charge • 
as the data indicate, a 90-day requirement for speedy trials may 
not itself be a panacea for dealing with "dangerous" defendants. 
as some have thought. However, a prioritized speedy trial 
calendar, focusing on even earlier trials for some, may make 
important inroads toward reducing pretrial rear.rests. The final 
Lazar reports will deal further wi th this issue. 

STUDY OF FEDERAL PRETRIAL SERVICES AGENCIES 

Title II of the Federal Speedy Tr:i.al Act of 1974 authorized the 
establishment of demonstration pretrial services agencies (PSA~) 
within ten federal district courts. Congress further mandated that in 
five of the district~: the agencies be operated through eXisting 
federal probation offices and that in the other five the agencies be 
created as independent operations responsible to boards of trustees. 
Between October 1975 and April 1976, all agencies became operational. 

The Director of the Administrative Office of the U.S. Courts was 
required to submit to Congress by mid-1979 a detailed evaluation of 
the agencies. That report was to address the accomplishments of the 
ten PSAs, with particular emphasis on their effectiVeness in redUCing 
pretrial crime and in redlJcing unnecessary pretrial detention. The 
report was also to compare the resilective accomplishments of the Board 
and Probation agencies. 

The Research Division of the Federal Judicial Center was requested by 
the Chairman of the Probation COllIllittee of thn Judicial Conference to 
undertake an independent analysis of the data base constructed by the 
Administrative Office of the Courts (AOC). The Judicial Center report 
became an appendix to the full final repqrt of the AOC, which was 
comple ted in June. The entire report has gone to Congress and will 
serve as part of the basis for CongreSSional hearings (scheduled to 
begin shortly) on the futUre of the agencies. l2! 

Congress has previously appropriated enough money to assure that the 
PSAs can fUnction through mid-1980. By that time it is expected that 
Congress will have decided '.::m the; futUre of the PSAs. Thus the 
research and report are significant, as the conclusions will affect 
the futUre of the federal pretrial release system. ::.§..I 

151 For more information about the report, contact Guy Willetts, of the 
- Administrative Office of the U. S. Courts, Pretrial Services Branch, 1030 

Executive Bulldillg, 15th and to Streets, NW, Sui te 1000, Washington, DC 
20005. 

" 161 It should be noted that the Administrative Office's report itself is 
signi ficant because of the frequent use of graphs to present the major 
finding s of the study. As a result, the report is easy to fol1Ch~~. This 
attention to style of presentation is a good example of concel'n for one's 
aUdience and a desire to make the information easily accessib~!! to busy 
deciSion makers. 
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RESEARCH APPROACH .' . 
More than 30,000 cases, processed both before and during the existence 
of the PSAs. are included in the data base. This repf"eSents the 
largest data base ever available to researchers in the pretrial 
release field. As such, opportunities exist for addressing nearly any 
issue of pertinence to the release field ... IT/ This is particularly 
true inasmuch as the data make possible a ccmparison of probation and 
independent release agencies, and allow for comparisons between 
defendants processed through formal pret.rial agencies and nonagency 
procedures. 

The information available on each defendant is quite ccmprehensive. A 
variety of characteristics of the per:son, his or her ties to the 
communit.y, previous record, type of. charge, etc. is combined '..lith 
detailed information on the type of release, bail amount, bail revie· .... 
hearings, '....nether placed under ?SA supervision, various types of bail 
violatiors, time on release, time ,detained prior to release, case 
disposition, and sentences. ~I 

All cases processed through the ten PSAs since their beginnings in 
1975-76 were inclUded in the data base. To provide a ccmparison with 
' .. hat haooened in the same districts prior to the establishment of the 
?SAs. s~ples were also drawn of defendants processed in the two years 
immediately preceding the startup of the new agencies. Furthermore, 
in order to control for the effect of the Speedy Trial Act, five 
federal districts wi thout PSAs ' .... ere selected as cOl=parison sites . .l2..1 
A sanlGle of almost 3.000 defendants ' .... as selected frem the ccmparison 
districts from 1911\,' before the PSAs began, and 1977, the second year 

,of the PSA operations. This enabled a pre-post cemparison of non-?SA 
districts to see '"hether improvements were occurring in those 
districts without the effect of a formal program. 

In selecting the samples from the pre-PSA years in the' ten 
demonstration districts and from both years (1974 and 1977) in each of 
the ccmparison (non-?SA) distr"icts, only convicted defendants were 
used, since oresentence inVestigation reports were the best source for 
the data, and such reports are typically prepared only after 
conviction. Therefore, analyses involving any types of cC<llparisons of 
what happened before and after the ?SAs began necessarily focused 
strictly on convicted defendants. 201 

]J.J Caution, however, should be exercised in generalizing too much frem federal 
to nonf~eral agency data. 

181 

.!2.1 

There is no information on subsequent: bail reductions. nor is there an 
indication of what the actual original program release recoaznendation .... as 
for PSA d,efendants.. There is an indication of .... 'het.her I:he type, of rel;c:.~e 
followed PSA's recoaznendation, but no abili~y to determine what toe spec_l_c 
recommendation ·..-as if it differed. 

Tnis .... as designed to help assure that an,! changes noted over time in the ten 
PSA, districts could be attributed to the agencies and noe co eff:cts '../h~ch 
would have occurred anY' .... ay without the PSA, such as effects assoclated · ... U:h 
speedy trial requirements. 

201 u;neteen ~ercent of all ?rooation district cases and 23~ of all 20ard cases 
11_ } .... .• f.. ... .. .... 

' .. ere defendant.:l 'o/ho \.Iare never convict~ (according to In!or.nat!..;n lrem ~ .. e 
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Separate analyses were undertaken by the Judicial Center and by the 
A?C. These analyses frequ'e'ntly employed different procedures, used 
d~fferent bases of comparisons, and had different emphases. The 
Judicial Center placed more emphaSis on comparisons of the PSA and 
non-?SA districts. The AOC, on the other hand, placed greater 
emphasis on comparisons between the Probation and Board agencies. The 
AOC also focused more on measuring changes in variables from 
year-to-year. 211 

MAJOR FINDINGS AND CONCLUSIONS 

As will be seen in the limitations section which follows, there are 
few findings from either the Judicial Ce!1ter or AOC analyses which can 
be stated conclusively. Either because of differences in 
interpretation or analysis between the two reports or because of 
unanswerE'd questions, most of the findings are questionable at this 
point. It does not mean 'that these findings were necessarily wrong, 
but simply that whether they were correct or not cannot be determined 
from the data presented in the two reports. All findings presented 
here pertain only to convicted defendants unless otherwise noted. 

Findings Reflectins Agreement 

The follOwing findings and conclusions reflect general agreement in 
the Judicial Center and AOC analyses (or were dealt with by only one 
of the reports). HO\-Iever, even such agreement may not be justified, 
subject to the limitations discussed in the next section: 

• Comparison districts (those with no PSAs) as a group showed a 
faster rate of improvement from 1973-74 to 1977-78 in (1) 
increasing initial release rates. (2) increaSing proportions of 
nonfinancial release and (3) decreasing proportions of defendants 
detained at any point pretrial than did either Board or Probation 
districts. 

Although the comparison districts improved more rapidly over the 
five-year period, the PSA districts nonetheless remained superior 
to the comparison districts on all three of those measures. 

• A survey of 54 judges, magistrates, U.S. Attorney's staff, and 
defense attorneys in the ten PSA districts provided generally 
positive support for the impact of PSAs and for their continuation 
in the future. 

• Board districts had lower overall detention rates and showed 
greater reductions in those rates over time, compared with 
Probation districts. 

21 I This wa.:l done through use of time serie.:l anal Y.:les. Rather than combining 
- numbers into single pre and post totals (as the Judicial Center did in most 

of it.:l analyses), time series analysis involves plotting the differ-,t types 
of information at variOUS point.:l in time, enabling trends to be more readily 
determined. 
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However, the Judicial Center authors attrib~ted the apparent Board 
advantage to differences in seriousness 'ot offense and use of 
money bail in the Board and Probation districts. 

Board PSAs have had more nonfinancial releases and have increased 
those rates over time more than Probation districts. 

This rel ationship was maintained when ccmparing directly for the 
same types of serious charges. 

Board PSAs have also increased the rates of release at the initial 
appearance for nonconvicted defendants, compared to a decline for 
Prob,ation di stricts. For convic ted defendan ts , Board agendes 
have maintained a less pronounced advantage. 

A higher proportion of defendants was placed on supervision in 
Probation than in Board distric ts. 

There was a significantly greater reduction in FTA rat.es over time 
in Probation districts than in Board PSAs. 

Findings Reflecting Disagreement 

The following findings reflect disagreement between the Judicial 
Center and AOe reports: 

• 

• 

• 

The reports differed on the impact of PSAs in reducing FiA rates. 

The Judicial Center indicated that al though PSAs did reduce them, 
the race of reduction was no greater than occurred over time in 
the ccmparison (non-PSA) districts. The Aoe report, on the other 
hand, indicated that PSAs were considerably more effective in 
reducing FTA rates than were the comparison districts. 

The reports also differed on ?SA impact on pretrial rearrests. 

The AOe report indicated that the PSAs had led to signifi~ant 

reductions in rearrest rates over time, while the comparlson 
district rates had increased. The JUdicial Center report 
concluded that PSAs did do better in reducing rearrest rates for 
those released following felony charges; but the opposite effect 
was indicated for misdemeanors, al though the difference was not 
statistically significant. 

The reports differed on Board 'Is. Probation impact on pretrial 
crime. 

The Aoe report concluded that 2<Jard agencies showed more reduction 
of pretrial c:-ime over time than did Probation; the .Judicial 
Center report, however, indicated t.hat, there '..Ie:e no :Jign~ficant 
differences between the two in amounts of reductlons over tlme. 

-~~----- ---- - ------ ----------~- '.-
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The ultimate report recommendations, made by the AOC, were for 
Congress to grant statuto~y authority to maintain the ten PSAs and 
to . expand to other district courts "when the need for such 
services is shown". New units should be "independent of the 
probation service, except in those districts in which the caseload 
wouldi1C1t warrant a separate unit". 

The Judicial Center report made no specific recornmendation.s. 

LiMITATIONS OF THE RESEARCH 

The question becomes, what does all of the above mean? Desoi te the 
somewhat anti-PSA and pro-Probation concl usions of the Judicial Center 
analyses and the pro-PSA, pro-Board conclLlsions of the AOC analyses, 
there is no clear answer. Given the lack of controls built into the 
research and some of the limitations already suggested above, the 
ambiguity of the results is not surpriSing. . 

It is understood that some analyses could n~;.t realistically have been 
addressed at this time. Nonetheless, .~ome issues and analyses which 
'<;!re realistic and which seem necessary to provide unambiguous answers 

to Congress were not addressed, either by the Judicial Center or the' 
AOe. The information presented frequently did not go far enough to 
adequately answer many of the key questions. 

• In both reports, few analyses attempted to adequately control for 
differences in the types of defendants and charges across the 
various samples. 

For example, the comparison districts appeared to have been 
substantially different from the PSA districts, particularly in 
terms of changes over time in the proportions of cases included in 
the sample from each district and in the type of char.ges and 
previous record of the defendants. Clearly, this would affect the 
interpretation of the PSA 'IS. non-PSA findings. In fact, there 
appeared to have been decreases in the proportions of 
IIhigher-risk ll defendants over time in both the comparison and 
Board districts (based on somewhat unclear data presented in the 
Judicial Center report). 221 What impact would analysis of such 
changes have had on the conclusions? And those apparent trends 
pertained only to convicted defendants; what was the corresponding 
pattern for the nonconvicted? These questions were not dealt with 
in the analyses. 

• If the characteristics of defendants in each group are different, 
the analyses shOUld. first make that fact clear and then proceed to 
statistically cOlltrol for those differences to answer the 
subsequent question: "For those who are similar in the different 
samples, which ar/proach makes the biggest difference?1I 

221 Board districts have the highest absolute proportions of higher-risk 
defendants of all the districts in 1977-78, despite the decreases over time. 



• 

• 

-116-

--To be more specific, defendants' characteristics, previous 
criminal activ ities, and the charges m~st be delineated much 
more precisely for each group (convicted vs. nonconvicted, PSA 
vs. comparison districts, pre-PSA vs. post-PSA years, Board vs. 
Probation, etc.). ine characteristics should be monitored 
separately for each year to enable trends to be noted. 

-The following types of variables should have been analyzed: use 
of various types of rFJlease (rather than simply financial vs. 
nonfinancial), percentage of recommendatfons accepted by the 
judge, bail amounts set, extent of assignment to agency 
supervision, days detained prior to release, etc. Have the 
types of release opt.ions used, bail amounts assigned, etc., 
changed over time? It is important to know how si!Oilar types of 
defendants fared against these variables in the different 
districts in order to judge the impact of the PSAs and the 
relative impact of Soard and Probation districts. 

-Once such questions are answered, it 't/ould become important to 
assess pretrial crime and FTA rates for similar defendants 
released through the various options. ine Judicial Center 
report made some attempts at these types of analyses but did not 
go nearly far enough. 

Any subsequent analyses of the data should include a more careful 
analysis of all defendants, not just the convicted ones. 

Analyses indicated clear. statistically significant differences 
bet',;e~n convicted and nonconvicted defendants. This is important 
because, as noted in footnote 20, about one of every five 
defendants in all districts '..;ere not convicted; yet many of the 
analys€:s ',;ere based only on convicted defendants. Of 18 defendant 
and case-processing characteristics measured, 15 showed 
significant differences between the samples. leading the JUdicial 
Center authors to conclude that their report's findings (based 
only on convicted defendants) could not be generalized to the 
nonconvicted defendants. 

Aoe officials indicate that it was simply impossible to obtain 
even small samples of non-PSA nonconvicted defendants. 
Nonetheless, at least all analyses of Probation vs. Board agencies 
should have included both convicted and nonconvicted defendants, 
since such data ~ al'..;ay~ available for the PSAs. 
UnfortunatelY~he Judicial Center report--excluded the 
noncon'licted trom virtually all analyses, and the AOC report ',.;as 
inconsistent in its use of the convicted and noncQnvicted groups. 

ioe analyses included all defendants in the districts, including 
those not processed by the PSAs. The fact that in SOClle cases the 
number of non-processed defendants was substantial could have 
affected the conclusions considerably and in unkno .. m ways. Only 
cases actually interviewed by the ?SAs should have been included 
in the analyses. 
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STUDY IMPLICATIONS ... 
The Judicial Center report implies that the federal release programs 
(PSAs) have made little difference. The Administrative Office of the 
Courts not only says that the programs have made a difference but that 
Board-run or independent programs are preferable to Probation-run 
agencies. Unfortunately. neither set of conclusions seems justified 
at this time. In fact, the only finn conclusion that seems reasonable 
is that there is no firm conclusion which is justified by the analyses 
done thus far. 

Congress will hold hearing s Ojn Title II in the near future. It is 
hoped that additional analyses will be done before a permanent 
decision is made about the future of federal PSAs. 

Perhaps it is appropriate here to quote the Judicial Center's report, 
which in its conclusions stated: 

"There is much more that can be done to understand better the 
rel.ationships between pretrial services, detention, crime on 
bail and characteristics of defendants. We readily agree 
that further analysis could conceivably Change the above 
f'iridings." (emphasis add~ -- ---

OVERALL IMPLICATIONS AND FUTURE RESEARCH NEEDS 
IN PRETRIAL RELEASE 

• Among the key issues raised at the beginning of this section on 
release were the interrelated ones of pretrial crime, preventive 
detention, and what should be done about the "dangerous" 
defendant. What have we learned about these issues from the three 
stUdies just discussed, and what is still to be learned? 

Both the Lazar and INSLAW studies suggest that it may be possible 
to identify with some limited degree of accuracy a "higher-risk" 
group of defendants. Assuming that some ability to predict -such 
defendants at the point of making release or detention decisions 
does in fact exist, the question is then how that information is 
to be used. 

It may be that many "dangerous" defendants can be released without 
undue risk under certain types of restrictions or conditions. 
More research is needed to determine experimentally whether 
different. conditions or levels of supervision can help reduce 
subsequent pretrial misconduct for defendants with varying degrees 
of "risk." Such research is presently being contemplated for 
funding by NILE and could have significant implications for future 
directions in the release field. 
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Data from earlier studies. now being confirmed in several si tes in 
the Lazar research. suggest that court3' -take relatively little 
serious action once a defendant on release is rearrested or fails 
to appear for a court appearance. This suggests that more 
consistenU y-applied follow-up efforts by the courts might also 
have a positive impact in reducing pretrial misconduct. 

Tae issue of the appropriateness of using community ties to 
identify who should be released under what conditions is certai~ly 
not resolved by the research reported here. There seems to be 
scale indication, however, that at least certain indicators of 
ties to the community (employment foremost among them) are 
associated not only ',.-ith judges' decis'ions but also with 
subsequent appearance in court. What is clear is that there are 
few automatic, across-the-board predictors of pretrial misconduct. 
Variables differ from jurisdiction to jurisdiction, and may even 
vary over time as conditions change. As such, there is a need for 
programs to periodically reassess the appropriateness of the 
cri teria being used in their jUrisdictions to determine release 
eligibility. 

or im~rtance to the future of the release field are the issues of 
the impact of the b~il bondsman and of percentage deposit bail on 
pretrial misconduct for similar types of defendants. The Lazar 
research may be able to shed seroe light here in its subsequent 
anal yses, and the federal data have the potential to do so as 
• .. ell. In addition. a federal study of the impact of bondsmen may 
be funded next year by the /lational lnst-itute. 

Finally I two of the three stUdies have addressed the questions of 
the relative impact of pretrial prograiDs on the criminal justice 
system and the need for continuation of such programs after a 
certa.in caint. Tne findings are far frcm conclusive as yet I but 
they rai;e important questions which should be seriously addressed 
by the field. For example: 

-It may be that some programs in the future should be playing a 
more active supervisory role-perhaps spending less effort on 
making recommendations or verifying informat.ion--as a 'rlay of 
releasing more people and assuring that the community is 
"protected" from "dangerous" defendants. 

--In other cases, it may be that programs have been unnecessarily 
cautious in their approach to release recommmendations and need 
to begin to leosen up their overly-restrictive criteria. 

The key is for programs to assess their role more real.istically 
and to be willing to attempt new approaches as neede<l on an 
experimental, demonstration basis. 

--~-~ -------- ----------~ 
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SIGNIFICANT RESEARCH FINDINGS CONCERNING PRETRIAL RELEASE 

By 

Donald E. Pryor, Ph.D. 
Research Associate 

Pretrial Services Resource Center 
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SIGNIFICANT RESEARCH FINDINGS CONCERNING PRETRIAL RELEASE 

The summary of research t,hat follows has been organized according to eleven 
major issues which are relevant to indl vidual rel~ase decisions and to systems 
reform. The discussion highlights' findings as they relate to measures of both 
court appearance and pretrial rearrest because the law in some states allows a 

o consideration of the "danger" factor in addition. to an assessment of risk of 
flight. 

Conclusion No. 1 

The vast majority of defendants who are released awaiting disposition of their 
case return for all court appearances and remain arrest-free while on release. 

Careful research conducted in numerous sites around the country indicates that 
upwards of 90 percent of all defendants release9 while awaiting disposition of 
their cases do appear as directed for all scheduled court sessions. 1/ 
Appearance rates exceed 95 percent in several jurisdictions, particularly those 
in which there are active pretr.ia1 release programs. 21 't/ill ful . failures to 
appear in court, where the defendant absconds or is returned only after being 
apprehended, typically do not exceed 4 percent of all released defendants. 11 
Thus the clear consensus of the ·research findings is that few defendants escape 
prosecution as a resul.t of being released into the community while awaiting 
disposition of their case. 

Rates of pretrial criminality are more difficult to assess, primarily ,jue to 
difficulties in defining and reliably measuring pretrial crime. ~I Not 
surprisingly then, estimates of the amount of such pretrial activity vary 
considerably across research studies. Several indicate rearrest rates of 
between 10 and 15 percent, with corresponding conviction ~ates of between 5 and 
10 percent..2/ Other research has reported lower rearrest rates of between 3 
and 8 percent. 61 Host of the studies suggest that even where the overall 
rearrest rates seem to be high, there are relatively few rearrests fot serious 
or dangerous crimes during the pretrial period (wi th reported rates typically 
not exceeding 5 to 7 percent). II 

Conclusion No. 2 

Release on recognizance and other non-financial forms of release are as 
effective as, if not better than, financial methods of release in assuring 
appearance in court and minimizing pretrial rearrests. 

Several stUdies have shot·m that defendants released through the auspices of a 
pretrial release agency or through other non-financial means have higher court 
appearance rates and lower pretrial rearrest rates than do defendants released 
on money bail. 81 Other research has shown more mixed findings, but wi th few 
significant differences in rates between those released thk'ough non-financial 
and financial methods. 91 The data from nearly all studies, confirm that there 
is no basis for the continued widespread use of- financial money bail. Based on 
the research find ings, two noted commentators in the field have unequi vocably 
stated that most jurisdictions' could significantly increase their use of O'rln 

.L 
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recognizance and other non-financial forms of release without increasing the 
rates of non-appearance or of pretrial rearrest..lQ1 In fact, in the 1970s, 
-substantial increases in own-recognizance release were insti tuted on all 
experimental basis in two communities, in California and New York, with no 
increase in non-appearance rates. 11/ 

It should also be noteq that those ultimately released on high money bail do not 
appear to be any more likely to return for their court appearances than those· 
with lower bail set. This is another indication that money bail frequently does 
not provide an incentive to return to court, as waG once thought. 12/ Moreover • 
available information suggests that that released through bail bondsmen are mor~ 
likely than those released through pretrial release programs to fail to appear 
in court or to be rearrested prel:.ria~;_., 13/ To the extent that financial rQlease 
continues to exist, tentative data suggest that those released on perc;ntage 
deposit bail (e.g., 10 percent) are as likely to appear in court as those 
released through bondsmen or other forms of financial release. So far there is 
insufficient data available to know the. effect of percentage deposit bail on 
pretrial rearrests. 14/ 

Conclusion No.1 

The establishment of effective pretrial release recommendation procedures can 
lead to significant reductions in the pretrial detainee population, without 
increasing the rates of rearrest or of non-appearance in court. 

The National Bail Study, conducted by Wayne Thomas, indicated that between 1962 
and 1971 there were significant reductions in the proportions of defendants 
detained from arrest to disposition in the 20 cities studied. Despite the fact 
that there was about a 30 percent reduction in the detention rates during that 
period, the court appearance rates actually increased in some cities. There was 
a slight overall increas·,: in the failure rate across all 20 cities, but Thomas 
concluded that in the future most jurisdictions could safely increase their 
rates of non-financial release without negatively affecting appearance 
rates. 15/ 

Data from Philadelphia indicate that the introduction of a pretrial release 
agency (in conjunction with the establishment of 10 percent deposit bail) led to 
a 28 percent reduction in the pretrial jail population over a five-year Deriod 
when the number of arrests was increasing by 5 percent. This reductio~ took 
place without a corresponding increase in the rates of failure to appear in 
court or of pretrial rearrests. 16/ Separate ;::.(.udies in Denver, Colorado; 
Rochester, New Yotk; and San Francisco, California, have demonstrated the impact 
of release programs in reducing the detained populations in ways that were cost 
effective for their communities. 11/ 

Al though there were problems with some of the analyses, data in a recent study . 
on pretrial release and misconduct in 'fJashington suggested that release 
decisicns based on predictions develcped during the study could lead to 
substantial reductions in the detained population in the District of Columbia, 
wi th no increase in the numbers of defendants rearrested or failing to appear in 
court • .l.§./ Further support for such reductions comes from a comparison of 
outcomes of release decisions made by two judges in Hashington for similar 
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groups of defendants meeting the District's criteria for eligibility for 
preventive detention. Bail conditions set by one judge allowed 80 percent of 
the defendants to gain release, compared to only 49 percent for the other judge. 
Despite the difference, ~he rearrest rates were almost identi.cal (9 and 8 
percent respectively). Thus a SUbstantial number of additional defendants could 
have been released with no appreciable impact on crime in the District. ~/ 

The extent of reduction of detainees possible obviously depends in large part on 
the procedures, practices, and philosophies adopted by the release program when 
compared with those in existence prior to the advent of the program. Thus the 
impact will vary somewhat across jurisdictions. But the general conclusion 
should apply to most areas: Jail populations can be reduced without adversely 
affecting the community. 

Conclusion No. 4 ---
The expense of pretrial release programs can be favorably com~ared with the 
costs associated with unnecessary pretrial detention. 

The actual extent to which a given program can prove to be cost effective 
depends on how it operates, its staff size, how often it recommends 
own-recognizance release, the frequency with which its recommendations are 
accepted by a judioial officer, the point at Ioihich the recoCl'mendations are made 
and the release occurs, etc. Clearly, an effecti ve release program can save a 
jurisdiction money, as demonstrated in several stud ies in different types of 
communities. 201 

Moreover, many defendants are detained throughout the country during the entire 
pretrial period with minor charges and with low bonds set, simply because of an 
inability to post even those low amounts. A number of these could be safely 
released without financial conditions being imposed. ~/ Furthermore, many 
defendants are detained for short periods of time and then released pending 
trial. There are substantial costs--to both the defendant and the 
system--associated with such unnecessary short-tE~rm detention. The compound 
effect of these two categories of pretrial detainees is to substantially 
increase unnecessary pretrial detention costs, with little or no added 
protecticn'to the community or to the judicial process. 

Conclusion No. 5 ---
The outcome of the pretrial release decision (whether the defendant is released 
or detained prior to trial) can have a significant impact on his/her ultimate 
disposition and sentence. 

Research has consistently confirmed that a defendant I s pretrial release or 
detention status affects his/her ultimate disposi tion and sentence. Proponents 
of this point of view generally att.ribute this to one or a combination of three 
factors: (a) reduced access of the detained defendant to bounsel and in general 
a reduced ability to prepare his/hel" defense, (b) pressure on the detained 
defendant to plea bargain, and (c) a negative perception of the detainee on the 
part of the court and/or jury. 
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Findings have shown that released defendants are more likely to have their cases 
dismissed: less likely to be convicted.: and, if convicted, less likely to be 
incarcerated. 22/ . One researcher has suggested that some judges may set high 
bail to help -assure pretrial detention as a means of imposing a form of 
"pretrial punishment ll on defendants accused of serious crimes and/or with 
lengthy records. 23/ 

More recently, one researcher has raised questions· about some of the earlier. 
findings, suggesting that they may be less clear cut than has been assumed. His 
study in Philadelphia indicated that pretrial custody had no effect on the 
disposition of the case but that it did influence whether the defendant was' 
sentenced to jail. Thus he concludes that pretrial detention may negatively 
impact on a defendant's ultimate sentence if conVicted. ~/ Recent findings for 
felony cases in Houston suggest a similar conclusion. 25/ 

Conclusion No.6 

The longer a defendant is on pretrial release, the greater the probability that 
s/he will miss a court appearance and/or be rearrested. 

Most studies which have assessed this lIexposut'e time II variable have concluded 
that substantial proportions of both missed appearances and pretrial rearrests 
occur several weeks or even months into the release period. Even when a study 
in North Carolina took into account. such factors as previous record and nature 
of current charge, exposure time on release was the most important factor in 
explaining both missed court appearances and rearrests. 26/ Other studies have 
shown that more than 60 percent of all rearrests and failUres to appear occur 
after more than two months on release. 27/ Al though a few stud ies suggest that 
significant proportions of both missed appearances and rearrests occur earlier, 
28/ the overall findings lead to the conclusion that speedier trials and/or 
specific prioritization of court calendars could be instrumental in 
significantly reducing the amount of missed court appearances and crimes 
committed while on release. 291 

Conclusion No. I 

The risk of nonappearance or of serious' pretrial crj,me does not appear to 
increase with the seriousness of the original charge. 

In contrast to the "conventional wisdom" that defendants with seriClu5 charges 
and/or a strong probability of conviction will fail to appear in court, most 
research has shown no such effects. 30/ In fact, there is considerable evidence 
that in many cases defendants charged with the more serious otfenses are the 
best risks. 31/ Some studies have shown that particular charges have speci fic 
relationshipsto failure-to-appear rates (e. g., alleged property offenqer's and 
those charged with prostitution may have higher FTA races; persons charged with 
assault may be more likely to appear). But the overall conclUSion of those who 
have systematically reviewed the literature in this area is that severity of 
charge is not a good predictor of nonappearance in court. 331 
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The data on the relationship between original charge and subsequent pretrial 
rearrest are less clear. There are a few studies which suggest that thOSe 
charged with more serious crimes are no more likely to be rearrested than are 
those charged with less serious offenses. 1.~/ On the other hand, several 
studies have indicated that there is a greater likelihood of rearrest associated 
wi th particular original charges such as robbery, larceny, and burglary-and 
that those chal'ged with homicide are relatively unlikely to be rearrested if 
released. 1.2./ Several authors have also pointed out that rearrests for violent 
or other serious charges are relatively low (even among those defendants 
originally charged with serious offenses). 36/ On balance, there is little 
basis for concluding that the original charge can accurately predict a 
defendant I s probability of coromi tting any subsequent offense while on release, 
much less a serious one. 11/ --

Conclusion No. 8 ----_.- -~ 

Many nonappearances are due to system problems or to factors other than willful 
nonappearance by defendants. 

As noted earlier, willful failures to appear in court, where the defendant 
absconds or appears only after being apprehended, are rare. They typically 
amount to less than 4 percent of all defendants released. 38/ One author has 
estimated that nearly half of all nonappearances are involuntary and caused by 
the defendant's either forgetting or not being adequately notified of the 
scheduled appearance. 39/ This is supported by data from Ne'.o{ York City, 
Louisville, and Washington, DC. These data indic.3t.e that system-related 
factors, uncontrollable reasons, forgetfulness, and appearances at the wrong 
place or time led to many of the nonappearances. ~/ 

Conclusion }lo. 2 

The use of notification procedures~ supervlslon, and/or conditional release can 
be used to increase the number of releases while reducing court non appearances 
and (apparently) pretrial rearrests. 

Many pretrial release agencies routinely notify defendants of future court 
appearances. The 11 ttle formal research that has been done on the impact of 
such procedures indicates that they are effective in reducing FTA rates, 
especially for early court appearances . .!!./ No formal assessment of the impact 
of notification on rearrests has been reported. 

Use of supervision (or conditional release) has been sho~m to be effective in 
reducing rates of nonappearance in court and seems to also have an impact in 
reducing rearrest rates. 42/ This appears t.o hold true ellen where IIh:~gh risk ll 

defendants are being released under special superv i5ion programs as in Des 
Moines and Philadelphia. 43/ Such pr'ogram3 have been suggested as ways of 
releasing more defendants Who might otherwise be de-tained (under a preventive 
detention statute or because money bond cannot be r3ised) while maintaining 
acceptably low rearrest and nonappearance rates. 44/ A detailed national study 
of superv ised release programs is about to be funderj by the National Insti tute 
of Justice. 

·i 
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Conclusion No. 10 

Preventive detention based on any 'prediction system developed to date will 
result in the detention of l~rge numbers of defendants who would not be 
rearrested if released. 

The criminal justice. system's. abili ty to predict danger (or subsequent 
rearrests) is-like our ability to predict suicide or other violent acts in a' 
mental health context--limited at best. To the extent that we attempt to 
predict what an individual defendant is likely to do, overprediction will occur •• 
In other words, to detain a true fldangerous" defendant, a number of 
non-dangerous defendants would also be unnecessarily detained. The resulting 
errors in prediction are known as lIfalse positives". ~/ 

The District of Columbia was the first jurisdiction to implement a preventive 
detention statute., The National Bureau of Standards studied defendants who were 
released but could have been considered eligible for preventive detention under 
that statute. The study found that only 5 percent of those defendants were 
subsequently rearre~lted for a similar alleged serious crime while on release. 
Thus, in order to have prevented each of those arrests, 19 defendants would have 
been inappropriately detained. ill 
In another study using a sample of defendants who would have met the basic 
eligibility criteria for preventive detention, a group of researchers developed 
t't1O separate prediction equations to determine who should have been detained. 
In order to prevent all subsequent pretrial rearrests, the best equation would 
have incorrectly detained the equivalent of 5.5 defendants for everyone 
correctly detained (i.e., for each one who was subsequently rearrested). There 
was no formula derived which would have resulted in more correct than incorrect 
detentions. 48/ 

Judicial predictions are equally fallible. As noted earlier, two judges using 
the same legal standards had significantly different release rate!] (80 and 49 
percent), yet comparable subsequent rearrest rates. Thus it .:!an be concluded 
that a significant number of defendants were inappropriately detained. ~I 

It has been su~~ested that onA alternative to the difficulties inherent in such 
inaccurate preJ i0tions is to inake addi tional use of cond itional release, as 
suggested above. 2.Q.I Also, preliminary findings from a national evaluation 
nearing completion indicate that courts frequently take no serious action if a 
defendant is rearrested pretrial or fails to appear in court. Suggestions have 
been made that pretrial criminality might be reduced through harsher sanctions 
for violating release conditions and/or consecutive sent.ences for those found 
guilty of any crimes committed while on release. 211 Each of these alternative 
approaches has problems and is by no means a panacea, but they should perhaps be 
considered as options which may be preferable to the widespread use of 
preventive detention. 
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Conclusion No. 11 

Objective criteria should be used in making release decisions. The criteria to 
be applied will vary among jurisdictions and therefore should be developed and 
periodically validated at the local level. 

The Vera point scale was an important pioneering development in the bail reform 
movement, with its emphasis on verified information about i3 defendant's 
community ties and other factors thought to be important in predicting 
subsequent court appearance. However, the same scale has often been used in 
various jurisdictions, with no attempts to determine its appropriateness in 
those different settings. 

Summaries of national research suggest that there is little ability to 
accurately and reliably predict who will fail to appear in court and who will be 
rearrested while on release--and that what ability does exist varies 
considerably over time and from jurisdiction to jurisdiction. 52/ Because the 
factors that do predict--and those that shape actual judicial release 
decisions--do vary so widely, it is important that each community andlor release 
program maintain, on a systematic basis, the ability to collect and analyze 
information on ho',", well its recommendation procedures predict and to change 
those procedures as the need arises. Information available from about 120 
release programs around the country 3uggests that this capability does not now 
exist within most jurisdictions. 531 

Those who make release decisions frequently do not ever learn the outcomes of 
their decisions. If bail is set, they may never know if the defendant made bond 
or not. If the person is released, the judicial officer, release program 
practitioner, or police officer who set the release conditions often never 
learns whether the defendant subsequently makes all of his/her court appearances 
andlor is rearrested while awaiting trial. 

In the absence of this information about individual cases, and without adequate 
systemwide data, it is not surprising that release decisions are often based, at 
least in part, on factors that are unrelated (or even negatively related) to the 
ability to predict who will fail to appear for court appearances and who will be 
rearrested if released. 54/ In other words, because release decision makers 
often lack sufficient knowledge of what has happened to previous defendants, 
subsequent inappropriate decisions may be made which lead to unnecessary 
detention of defendants who would otherwise appear for court and avoid 
rearrests. It is unrealistic and unfail~ to expect more appropriate release 
decisions to be made wi thout more complete and accurate informacion. i{i th more 
direct feedback of such information to judges, prosecutors, defense attorneys, 
and release program officialS, such conditions can begin to be corrected in the 
future. 

The footnotes that follow include complete references to the stUdies on which 
this summary was based. Readers in terested in more information can contact the 
Pretrial Services Resource Center, 918 F Street, NH, Hashington, D.C. 20004; 
telephone (202)638-3080. 
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