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KOPOWSKI SELECTED ONE OF FIVE
OUTSTANDING YOUNG MEN BY JAYCEES

The Kentucky Jaycees has selected District

Leonard L. Kopowskl, I7th Judicial

District - (Campbell Couniy), as one of five
Outstanding Young Men in Kentucky,

the Kentucky Jay-
cees has  honored
from three to five
young men between
the ages of 21 and
33 for their contri-
butions, both pro-
fessional and clvic,
to the welfare of
their community,
Nominations are Judygz Kopowski
accepted from throughout the state and the five
are selected by s committee comprised of
established fleaders who are not necessarily
Jaycees, from around the Commonwealth,

Judge Kopowskl, 33, was recognized In
ceremonies at the Kentucky Jaycees' Convention
held at the Owensboro Executive Inn, February 21
and 22, along with David Williams, an assistant
vice-president for Lexington's Citizen's Fidelity
Mortgage Company, Dr. Richerd M. Levin,
director of the Loulsville Surrogate Parenting
Associates, Inc.,, Robert Goetz, director of
advertising marieting, planning ard self support
for the Loulsville Courier Jourmal and the
Louisville Times, and David Adkisson, executive
vice-president of the Owensboro Chamber of
Commerce,

The judge, & Highland Helghts resident and
father of two daughters, Is originally from
Cleveland, He'received his B.S. from Xavier
Unlversity and his Jaw degree from Case Western
Reserve Unjversity, Cleveland. Upon graduation,
he went into private practice untll his 1978
riection to the district Judgeship, He Is a member
of the Kentucky, Ohio, Cinclnnati, Campbell
County, and American Bar Associations, as well
8s the Federal District Bar for Southern District
of Ohio, Eastern District of Kentucky, and the
U.S. Sixth Circult of Appeals Hars, As a member
ol the Kentucky District Judges' Association, he
serves as vice-president and a member of the
Education Committee,

The judge s extemsively Involved iIn
Iwsmerous clvic actlvities, including the Knights of

Columbus, and Is president of both the Campbell
County Jaycees and the Brighton Street
Neighborhood Center,

Some past Outstanding Young Men named
by the Jaycees over the years include: Dr.
Grady Stumbo, Secretary, Department for
Human Resources; Todd Hollenbach, Louisville
attorney and  fortner  Jefferson  County
judge/executive; Dr.  Harvey Sloane, former
mayor of Louisville; Senator Wendell Ford,
former Governor of Kentucky} Terry McBrayer,
former majority floor leader In the Kentucky
House of Representatives; and Larry Townsend,
former Development Cabinet Secretary under
Governor John Y, Brown, Jr.

- SCHEDULE -

1981 Educstional Programs
AOC Division of Education

Judicial Conference
May 11-13, 1981
Hyatt-Regency

Loulsville

Clrcult Clerks' Summer Conference
June 13-20, 1981
Galt House
Loulsville

Court Reporters' Seminar
July 23-2w, 1981
Louisville

District Judges' Traftic Program
August 19-21, 1981
Hyatt-Regency
Lexington

Clrcult Judges' Judiclal College
October 11-16, 1981.
Northern Kentucky

Circuit Clerks' Fall Conference
November 11-13, 1981
Jenny Wiley State Park

Prestonsburg

District Judges’ Judicial College
November 29-December &, 193]
Galt House
Loulsville

SENIOR JUDGES REDUCE CASELOADS

There has been recent national publicity
about a California judicial process which allows
litigants to "rent-a-judge" to hear a case.

The California statute, which has been on
the. books since (872, applies only to civil cases
and provides that a retired judge, agreed upor by
the disputing parties, can be hired to hold &
private trial,  The decision Is just as hinding as
any regular court judgment and can be appealed
to a higher court, At the going rate of 5100 per
hour, the cost runs from $300 to $750 per case,
and Is split equally by the litigants,

In Kentucky, retired judges are being used
o hear cases, bui without cost to the litigants,
Through their wlilingness to serve as special
judges, the judicial system and ultimately the
general public benefit from their efforts to
reduce caseloads and expedite the delivery of
justice. For reasons of economy, however, the
services of retired judges are not utliized unless it
Is impossible to secure the assignment of judges
presently serving in the Kentucky Court of
Justice. Under Section 1{0(5Xb) of the
Constitution, the Chief Justice has authorlty to
"assign temporerily any Justice or Judge of the
Commonwealth, active or retired, to sit in any
Couri other than the Supreme Court when he
deems such assignment necessary for the prompt
disposition of causes,"

Under the Regional Administration Pro-
gram, created pursuant to provisions of the
Constitution and by order of the Supreme Court,
the Chief Justice delegated to the chief regional
Judge of each of the ten established regions the
authority to assign active or retired judges within
their region who agree to handle cases. This
delegation of authority, however, does not
preclude the Chief Justice from making special
assignments In any judicial circult or district in
the state, The charter under which regional
administration is carried out designates retired
judges as "Senlor Judges.”

Special assighments are made for reasons of
disqualification, illness, absences or vacations,
and senior judges are used extensively in this
respect, Durgeoning caseloads have resulted in an
ever-increasing need in some judicial circuits for
special - judges to handle motion days. For
example, Judge Henry V, Pennington, Chief
Regional Judge of the Southeastern Region (13th,
26th, 27th, 28th, 3uth, atth, and 50th Judiclal
Circuits), has assigned Senior Judge Don A, Ward,

PR

Barbourville, on ten occasions during the past two
years for most of the reasons stated, but also hay
Biven him a continuous assignment to conduct
motlon hour In Whitiey County every other Friday
and to serve as special judge In domestic relations
cases on the same day, Judge J. B. Johnson, Ir.,
Juth Judiclal Circuit (Whitley and McCreary
Counties) has one of the highest per-judge
caseloads In the Commonwealth, and needs the
assistance in order to meintain a current docket,

Justice Pleas Jones, a former circuit judge
and retired member of the Supreme Court, who
ajso resides in the Southeastern Region, has had |
special mssignments made by Judge Pennington.
Chief Justice John S, Palmore has assigned
Justice Jones to serve several weeks In the Ird
Judicial Circult (Christian County) dve to the
liness of the circuit judge, and additionally has
assigned him to preside over district court In
Harian County where the district judge is on
suspension from office. Judge Ward has also
served in Harlan County.

The third senior judge residing In the
Southeastern Reglon, Judge Lawrence Hail,
Somerset, has received 18 special assignments
within the region,

There are 38 senior Judges in Kentucky,
Although some prefer to remain retired and are
not anxious to accept special assignments, records
at the AOC indicate that 1] of those are serving
the judicial branch of government regularly. Even
though there i3 no mandatory retirement age for
Kentucky Judges, many have chosen retirement
over the everyday probliems facing a duly elected
judge and the growing pressures of heavy
caseloads,

During 1980, the senior judges who have
been temporarily mssigned to hear cases both
under the regional administration program and by
order of the Chief Justice includer. -Judge Arihur
T. lier, Central City; Judge Frederick M. Warren,
Ft. Thomas; Judge Thomas W, Hines, Bowling
Greeny Judge J. Paul Keith, Jr., Loulsville; Judge
Don A, Ward, Barbourville; Judge Oscar Sammons,
Greenup; Judge Faust Y, Simpson, Morganfield;
Justice  Pleas Jones, Williamsburgy Judge
Lawrence Hail, Somerset; Judge Woodard C.
Tipton, Hickman; and Judge Terrill Wilson,
Russell Springs,

Senior judges are compensated for service
on a per diem basis, computed in accordance with
KRS 21A.110, and are reimbursed fo¢ actual
expenses incurred. Since the computation for

{Continued on page 18)
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JOHNSTONE NAMED
RIDGE OF THE YEAR

Chief District Judge Martin E. Johnstone,
Joth Judiclal District (Jelferson County), was
honored recently a3 Judge of the Year by the
Louisville Bar Association at ita 1980 Annual Bar
Dinner.  Also hon-
ored during  the ' t
awards ceremony as ﬂé
Lawyers of the Year "
were  Wlison W,
Wyatt, former Lt.
Governor of Ken-
tucky, snd Bert T,
Combs, formerly a .
judge on the old \~.
Court of Appeals, ’
Governor of Ken- !'A/\ ‘ v h
tucky, and & federal '
Judge, Judge Johnstone

Judge Johnstone was elected to the bench In
November 1976 to till an unexpired term as judge
of Jefierson County's Third Magisterial District.
With the inception of the district courts, he was
elected a3 a district judge for the 30th Judicial
District on January 2, 1978, At that time, he was
one of the youngest of the |18 district judges who
took oflice across the state. In December 1979,
he was elected chief judge by his 22 colleagues, to
serve a two-year term. As chiet judge, he has
administrative responsibility for the operation of
the district courts in the 30th Judicial District,

A native of Falrdale, Judge Johnstone
graduated from Falrdale High School, Western
Kentucky University, and received his Jurls
Doctorate from the University of Loulsvilte
School of Law in 1973, He was named Man of the

Year in 1978 by the Okolona Jaycees,

Judge John Daughaday, president of the
Kentucky District, Judges' Assoclation, stated
that, "Our entire association has been honored by
the Loulsviile Bar |n naming Judge Johnstone as
Judge of the Year, especially when you consider
that there are ¢ circult, 23 district, and three
appellate judges in Jefferson County who are
extremely competent and deserving.® He added,
"We are especially proud that Judge Johnstone's
achievements retiect the success of the district
court system,”

Judge Johnstone, 3§, |Is mu}lcd to the

former Mayna Ray and is the father of one son, '

Dustin, who Is six years oid,

Pretrial Contacts

The Division of Pretrial Services held its
quarterly regional meetings In February and
March,

There were several topics for discussion,
Including the new personnel rules, new travel
regulations, and new optional state benelits
which are available to the Court of Justice
employees,

Urban Director's Meeting

The Urban Director's meeting will be held
10:00 a.m. on March 10, 1981, in the third floor
Conference Room of the Bush Bullding,

Pretrial Services Resource Center Regional
raining Institutes
The Pretrial Services Resource Center,

Washington, D.C., has scheduled a series of five
Reglonal Training Institutes for 98],

The meeting for Kentucky's region wiil be
held April ¢ and 7, 1981, in Cincinnati, Ohio,
The two-day training will focus on "Strategies
for the Eighties® and "Practitioner Skills
Development” Including interview techniques and
diversion case planning.

It interested, contact the Division of
Pretrial Services' central office, (502) 364-7486.

Febeuary Vacation Schedule

13-Mar, | 7-Sherie Lane A. Wilson
7-13 10-M. Wheeler L. Perrin
1-20 32-D. Lewls J. McKnight
21-Mar, } 37-P. Barker 3. McKnight
21-27 dim Ealey OFF
26-23 L. Perrin OFF
28-Mar. 13 37-G. Crowe J. Ealey
March Vacation Schedule

7-16 30-J.Cocanougher L. Perrin
613 47-D. Dinsmore . J. McKnight
17-31 1-W. Bell J. Ealey
16-29 32-D. Lewis J. McKnight
28-Apr, 12 6-B. Coppage L. Perrin
30-Apr, 3 J. McKnight OFF
12-13 43-S. O'Bryan A. Wilson

Note:  Vacations have been booked up through
May 1981." Those pretrial officers wanting
leave should contact Debbie Chaffin for
available dates, (302 364-7436.
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JUDICIAL ETHICS OPINION -23
Formal

QUESTION: Must a commissioner of the
Court of Justice resignh when he
becomes a candidate for a public
oflice?

ANSWERs Yes, if the office which he s
sceking Is a non-judicial office,
He need not resign if he s
sceking a judgeship in the Court
of Justice.

REFERENCES:; SCR 4.300, Code of Judicial
Conduct, Canon 7A(3) and
Compliance Provisions.

OPINIONs (February, 1981k

SCR 4.300, the Code of Judiclal
Conduct, provides In its compliance provisions
that “a court commissioner ... Is a judge for the
purpose of this Code.,® A court commissioner i3,
therelore, bound by Canon 7A(3) which provides
that “a judge should resign his office when ha
becomes a candidate either in a party primary or
in a general election for 8 non-judicial office.”

The terms “judicial® and “judicial
office” refer to judges and judgeships and are 30
used throughout the Code of Judicial Conduct,
See, for example, the blackletter statement ol
Canon 71 “A judge should refrain trom political

activity inappropriate to his |udiclal olfice,”
(Emphuhadded?r

It is clear, then, that the only offices
for which a commissioner or judge may become a
candidate without resigning bhis office are
judgeships within the Court of Justice, He must
resign when he becomes a candidate for any other
oftice, Including that of Commonweaith's
attorney and county attorney, as well as all
offices in the executive and legislative branches
of government. For a case holding that a
Commonwealth's attorney is not a judicial officer,
see Commonwealth ex rel. Breckinridge v. Wise,
331 5.w.2d 493 (1961).

As for the timing of the resignation,
we think that Canon 7A(3) does not prohibit
preliminary surveys of [financial and  voter
support, for the prospective candidate needs to
learn whether he has a realistic chance of
election, Once having made his decision to run,
however, he must resign whenever he announces
his intentions to the public, whether by liling with
the county clerk, making a press reiease, or any

other method by which he lets his candidacy
become generally known. Tc hold otherwise
would permit the very appearance of impropriety
10 which the strictwes of Canon 7A()) are
directed. s

COURT FACILITIES COMMITTEE MEETS
N FRAMKFORT

The Court Facillties Standards Committes
met In Frankfort on January 30.

in a report on facility reimbursement
payments, it was noted that counties are not
seeking approval before they adminlster capital
Improvements, Some counties may make
improvements not knowing Il they are capital
improvements, or repairs and replacements.
Courthouse Improvements are sncouraged but
not as operational expenses. The Facilitles
Committee must approve the inclusion of capital
Im&mmenia cosis In the facllity payment
to|

The Committee discussed the facilities
reimburzement legislative proposal which has
been submitted to a special facilities committes
for review and recommendations (see Accent On
Courts, Vol I, issue 7k

On the question of tranaferring ownership
of courthouses to the state (see Accsnt Oa
Courts, Vol. ll, lssus 7), it was determined that
until further study is made, the Coramittee
would adopt a policy of not taking fee simple
title to courthouses. A committee would be
appointed to examine the cost of operating and

maintaining such facilities, including parking
avallability,

There was a report and discussion on the

. status of facilities projects previously approved

in Rowan, Boyd, Ohio, and Jefferson Counties,

and proposed improvements In Carlisie and

Magoffin Countles. The Committee approved .

the planning concept for a new facliity in
Carlisie, however, no vote was taken on
Magoftin  County's courthouse renovatlons

pending the county's requesi for Commiites

approval,

Additional matters pertaining to the

progress of a [lacilities inventory survey
currently underway, energy conservation, and
the courthouse operational expense verification
for FY 1973-79 were discussed.

The next meeting was tentatively
schaduled for March 27 in Frankiort,
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Senator Sullivan Senator Moseley

LEGISLATORS woRK FOR A successrur COURT SYsTrM

!
v

J ol ts @ continuing serfes of feature articles on the members of
cht'n Sﬁt‘:" J:u::l.;'y-z:r,u, Zmlw)mgn:. and Hong.n Judiciary Committees to help fomiliarize

Our reeders with the | slators who gre directly concerned with the auccessful operation of Kentuckys
! court system. Three 73',,-13:@:” will appear i each Muccessive (sxze, followed Subsequently by other
members (n the order of thelr district rumbers: )

Serator Willlam L. Sultivan, 60,18 a Harrodsburg native who represents the 8 th District and serves
on the Judiciary-Courts Committee, '

tor recelved s A.B. trom Centre College and s LL.B. from the Unlversity of Kentucky,
A Demroh:r::":nd practicing attorney, Senator Sullivan has served in the legisiature since 1930 and has
been majority leader, and president pro-tem, From 197& untl 1973, he way acting Lt, Governor, and
has served as ecting Governor on more than 60 occasions, The Capitol Press Club selected him as the
legislator most valuable to the Democratic Party in 1972,

Along with his legistative responsibllities, Senator Suflivan has served s Kentucky Commiszioner
of Aerov:‘u.tics. commonwealth'y attorney, Kentucky Democratic chalrman, snd an honorary member of
the Kentucky Law Enforcement Council,

The Jaycees honored the senator as an Outstanding Young Man of Kentucky In 1956, he received
the Kentucky Law Enforcement Award 14 1972, Centre College selected him Outstariding’ Alumnus in
1978, and In 1980, the Circyit Judges' Association presented him with a Distinguished Service Award for
his diligent efforts in support of the Judicial A

He is & former district Commissioner and now on the executive board of the Audubon Councill, Boy

ts of America, and Is & Rotarian. He is also 8 professional racing pilot, having served as a Hshter

pliot during wwy, His skill as o racing piiot has ranked in the national 10p ten, and he has been winner

of the Silver Race Nationaf Alr Race Championship, Reno, Nevada in 1973, and the French Grand Prix
international Ajr Race, 1976, He was the first American to win an International ajr race jn 42 years,

i I [ Ident of M, on, Is married, and hay two sons,
Senator Sullivan is A reslden enderson, 5 (Continved on page 19)

(Legistators Continued from page 12)

A Democrat and member of the House Judiclary Committee Rmﬂn B Luﬁ-’dv-mhu
represented the |3th District since 1978, ) ‘

Representative Johnson, &3, resides In Owensboro where he practices law, Me received hs A,
and Jurls Doctorate from the Univers) ty of Kentucky and [s & member of the Army Reserve,

Active In hiy community, he has been or it currently president of the Owensboro-Daviesy Coun
Committee on Aging, Owensbore High School Board of Directors, and the Daviess County United w,q 0
Representative Johnson iy g member of the Serra Club, the Family v, and the board of directors of Our
Lady of Lourdes Grade School, and the Volunury Actlon Center,

[

Born In Bowling Green In 1928, Sengtor Douglas D, Moseley, Repwllcln, 16th District, serves on

the Judiciary-Statytes Committee and has been a legislator sl'nce 1973, "He also ®Ives on the
Agrlculture, Energy, and Transportation Committees, and states that he hay ed such causes agy

legislation favorable to farmers and small businessmen, legisiation (other than professionat
hegotiations, which he opposes) that wili benetit both school teachers and pupils; the abolition of the
Administrative Regulation and Review Commities and turning of the responsibilities of thet cormimlitee
over to regular Interim Standing Commmees; and the repeal of leglslation that allows undye Intrusion
by government into the jife and work of the cltizenry,

The senator |y o Methodist minlster and is pastor of the Albany United Methodist Church, I the
Past, he has served ay a junior high school teacher, professor of Bible and assistant to the president at
Lindsey Wifson College. Senator Moseley has also beén a member of the State Personne| Board, district
superintendent for the Department of Parks, a member of the board of directors of the State Parole and
Probation Board, and the board of directors of Professional Services, Inc, The senttor s also an after-
dinner speaker, .

He is a graduate of Kentucky Wesleyan College and Emory Unlversity, Me and s wife reside In
Columbln, Kentucky, where he maintains hjy collections of antiquities, autographed books, knives,
political memorabilla, and rocks from around the United States and the world. He is a golfer, and
Spectator of alf Sports, and an avid reader of Western novels, He and his wile have three children,

\"-
(Worldosd Contirmed from page )
have no travel requirements |t thelr circuit The AOC tatistical Inforination steff has
encompasses 5 single  county, They noted devised a meany of measuring these evaluations

Increases |pn population whlr:h affect their on the basls of whether the described situation Is,
caseloads, or ynjon ¥3.  non-unjon companies In the view of the judge, good, acceptable, or
within the areq which increased applications for Unsatisfactory, The ludges' evaluations of road
temporary restralning orders and injunctions, conditions, 1 economic climate, and
Various ludges usserteqd that criminal filings other factors regarding  the community are
exceed available trial  days, or that Jocal combined with data provided by other agencles
attorneys sometimes delay civi) cases, or such as the Department of Trnnsporution,
Inadequate olflce and courtroom facilities hamper Department of Education, Bureay of Corrections,
their efforty, Whether a county is wet or dry  and Alcohollc Beverage Control, among others,
contributes to both the mimber and types of

cases.  The judges Indicated that consideration Al Information gathered  from  the
should  atsp  pe given  to  other judicial statistical cards and  regional meetings wij]
responsibilities which add to the workload but are rellect FY 1930.3) figures and wiil be syntheslzed
hot  necessarily reflected in  the statistical In a report to the legisiature,

ln!ormatlon, lncluding the time Involved In Jury .

—_— L
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KSP CENTRAL CRIME LAD
REQUESTS FIREARMS

Fircarms and related paraphernaila, includ-
ing old ammunition, contiscated by law
ealorcement agencles for the courts, may be
awarded tor retention or disposal by the presidin
Judge, to the Kentucky State Police Centr
Crime Laboratory In  Frankfort upon (inal
disposition of the case In which the weapon was
used as svidence,

The central lab, according to Firearms
Supervisor Dave Wiillams, i3 establishing a
relerence collection of lirearms and related parts
and ammunition to be used In identification,
restoration and location of serlal mmbers, or
restoration of damaged tircarms {or purposes of
test firing 10 achieve ballistics veritication. At
the judge's discretion, weapons conliscated by
city, county, or metro law enforcement agencles
may be awarded to the state police central lab for
its official use, instead of to such local agencies,
All state police conliscated firearms must be
awarded 1o the state agency (see KRS
300.090(I1Xd)). Or the judge may order the
:lriuml destroyed or sold (KRS 300.090(1Xa) and
bl

Fircarms may be packaged and gent,
accompanied by the order, tos

Kentucky State Police Crime Lab
1230 Louisville Road
Prankfort, Kentucky 40601
Attentiond Firearms Section

The judge may aiso releese the weapons to
the local state police post, An olficer, upon the
judge's request, will pick up the weapons, sign a
Leielpt' and forward the package to the central

The five area crime labs located throughout
the state, Mr. Williams states, will receive
regular property lists Indicating the oumber and
description of weapons reteined by the central
lab. 1t the area labs have necd of a particular
weapon to complete an lnvestigation, the central
lab will torward the Item to them, to be returned
upan completion of the Investigation,

Further Information may be obtained by
contacting Dave Willlams, tirearms supervisor, at
the above addcess, or telephone (302) 364-3874,

" LEGAL ISSUES TO BE ADDRESSED
AT PSYCHOLOGICAL ASSOCIATION
CONFERENCE

The Kentucky Psychological Assoclation
will be holding its Spring Conference at the
Continental Inn in Lexington on Apri! 9, 10 and
11, The program will include workshops, panels,
and papers on the following topicsi  expert
testimony, civil commitment, the Kentucky
juvenile code, jury selectlon, competency
assessment, Insanity as a delense, psychologists
In the correctional system, and isses in
domestic law such a3 divorcs and child custody.

Members of the legal community will be
Involved in several of the presentations,
promoting dialogue between the legal and
psychological professions. Dr. Stan Brodsky,
who has been instrumental In reforms in the
Alabama prison system, will give the keynote
address, "The Psychologist as an Agent of Legal
and Social Change."

For more detalled information, contact Dr.
Marllyn Marx (606) 266-8064, Dr. Carol Lowery
(606) 237-1696, or the Kentucky Psychological
Association, 231 Dickey Hall, University ol
Kentucky, Lexington, Kentucky 40306,

(Senlor Judges Continued from page 3)

compensation I3 based on the amount an
Individual Judge is recelving from the Judiclal
Retirement System, the per diem payments
range trom 548.18 to $147.00, These figures
compare more than favorably to the $300 to
$750 per day cost under the California process,
and it should be further noted that Kentucky
litigants are not required to bear the additional
expense,

Accent On Courts is published by H
the Administrative Oflice of the
Courts and paid for with state funds,
News items are weilcome and should
be submitted by the [3th of each
month tos Nancy Lancaster or Pam
Vest, Administrative Office of the
Courts, 403 Wapping Street, Frank-
fort, Kentucky 40601,

=y

... RIDICIAL COUNCH. RECOMMENDS GUIDELINES POR COLLECTION
’ OF FINES AND COSTS

The Judiclal Council, at Its December 3
meeting, reviewed the status of accounts
receivable of the Court of Justice. [t was
observed that in excess of $1.7 million in accounts
receivable were payable to the state in fines and
costs jssued for criminal misdemeanor and/or
traffic cases. The Council recommended the
foliowing guidelines as of October 30, 1980, to
district judges for the collection of such fines and
costss

(f) Prior to the calling of the docket for
criminal misdemeanor and traflic cases, the
presiding Judge should advise all the
defendants that if they plead guilty to or
are found gullty of the offense and wish to
have the payment of tine and costs deferved
or paid in Installments due to Inability to
pay, they will be required to remain in the
courtroom untll all the casss on the docket
are called.

(2) At the conclusion of all the cases, the judga
should then  recall those defendants who
indicated that they wished to have payment
deferred. If the judge determines that there
are valid reasons for deferring payment, he
should continue that particular case untll a
date certain, allowing the defendant to pay
the {ine and costs In the interim, either in
lump sum or in instaliments. (The period of
time to continue the casz may vary from 30
days to several months depending upon
whether the delendant can pay in lump sum
or in instaliments.)

(3) At the same time, the judge should lssua an
order to the defendant to either have
completed payment of the fine and costs or
appear back in court on that date certain,
The judge should then advise the defendants
that their failure to pay the fine and costs
or their fallure to appear in court on that
day will result in a warrant being issued for
them, and might further result in the loss of
thelr driving privilege.

() U the defendant does not pay the fine and
costs and if he does not show up on the date
on which he was ordered to appear, the
Judge should Issue a bench warrant for the
arrest of the defendant to show cause why
the defendant should nat be jailed for

failure to make paymant (as ided
KRS 334.060). pe A o - tn

(3) At the same time, If the dofendent s
convicted of a traffic violation, the clerk
will automatically issve a “failwe to
;ppelr" M‘llce‘ u:" the Department of
ransportation for purpose of suspension
of the person's driver's license.

Whete these steps have been Implemented,
the courts have found a substantial decrease in
the smounts of accounts receivable, especially It
there has been a cooperative effort between all
three elements In the collection processs the
judge who tollows specilic procedures or tocal
rules to collect such tines and costsj the clerk
who maintains sn accurate record of the status of
the case and notities the defendant as @
payments to be rendered; and the sherl(l who
serves the bench warrant and brings the defendant
Into court for fallure to appear. Additionally, the
county or commonwealth's attorney are vital to
the collection process as they must thoroughly
pursue possible civil litigation in non-psyment
situations. ’

It Is suggested by AOC legal couisel that a
forfeited appearance on ball bond for & defendant
should not be applied to the fines and costs
accoudts, but should be forfeited and piaced in
the bond accounting system. For out-of-state
offenders, & performance bond, it applicable, can
be Issued, a date for a hearing set, along with an
explanation of what will occur U the offender
fails to appear. The performance bond is designed
to allow a detendant to plead guilty to a charge,
post an amount to cover the fine and coats, and
then allows him to leave with the choice of
appearing or not on the trial date. It Is not
designed to guarantee appearance at trial, that
being the purpose of the bail bond. f the
defendant fails 10 appear, the kudge may dismiss
the charges, or try the defendant In absentia af ter
notice of hearing, convict the defendant, apply
the poated performance bond to fines and costs,
notify the Department of Transportation which
will then notify the home state of the violation,

Questions concerning these suggestions may
be referred to Bill Thurman, AOC jegal counsal,
403 Wapping Street, Franklort, Kentucky 40601 -
{302) 3607036




AOC DRECTOR ADDRESSES
NEVADA JUDGES' MEETING

"Courts cannot be more effective than they
are perceived to be," asserted AOC Director
Charles "Bo™ Cole in an address given at the
Nevada Judges' Aswsoclation Winter Meeting,
conducted by the National Judicial Coliege, Reno,
Nevada, Jamsary 20-23, Mr, Cole, who was
Invited by the College to address the
approximately 30 participating  judges on
upgrading court operations, emphasized the need
for judges to maintain a competent, fair, and
consistent performance in their judicial function
In order to accomplish a positive perception of
effectiveness. "All court operations ... and the
individual judge's conduct, are under close
scrutiny from the news media, interested citizen
groups, and the public generally, Respect for the
fule of law must exist. In order for respect for
the iegal process to exist, the court function must
earn that respect,” stated Mr, Cole,

Methoc: for creating a positive perception
of the judicial system through effective delivery
o Judicial services were expanded upon
throughout his presentation. Mr, Cole suggested
the use of sn advisory committee of Interested
citizeny, including representstion from the ber,
law enforcement, local government, and [ay
citizens, Such a committee can be used to
enhance bath the public image of the judiclary
and to resolve problems which adversely affect
elfective and sound judiclal service, he stated.

Educational programs, especially on a
regular basls at the local and regional level, setve
to Increase judicial ellectiveness by “upgradling)
and render{ing) current the judge’s knowledge of
both procedural and sbstantive law,” he stated,
Cowrt rules and procedures throughout the state
could be made substantislly uniform through
educational programs which keep judges apprised
of changing statutes, Input from practicing
lawyers, and litigant response to the court and its
tunction,

Adequate allocation of finenclal resources
for the judiciut lunction was proposed by Mr, Cole
a8 vital to the court's effectiveness, The court
should "develop statistical information regsrding
the financial needs of the court, both current and
projected,” he stated, In order to present a
legitimate  and  successtul request to the
appropriate funding authority, Each component
of the court system should be incorporated into
sny budget analysls,

-

" 1t was noted that judiclal etlectiveness may
be achleved through proper conduct of court
proceedings and administrative duties, notice to
the general public regarding time for court
opening and decorum expected, notice of how the
docket Is to be called or sequence ol cases, the
policy of the court in granting continuances,
reasonable courtroom control, and the judge's
assuming full responsibility for superintending the
entire judiciat process. "t should be clearly
recognized that the judge has control o! and
responsibiiity for the judicle) tunction, This is
true as such relates to the law enforcement or
clerical functlons,” he stated.

In cloting, Mr. Cole emphasized that “the
judge ls the architect, buiider and Inspector
general of the justice system, The people can
ratify constitutions, the [legistatire can
implement systems and the eppellate courts can
pass rules. However, the trial judge ls the person
who can appear to assuce and can assure, that the
individuals in the system, either voluntarily In
civil cases, or Involuntarily In criminal cases, get
what we all expect to receive in an American
court, falr and equal Justice under the law.”

CONTINUING CURRENT LEGAL
INFORMATION AVAILABLE FOR
JUSTICES AND JUDGES

Justices and judges who wish to he kept up-
to-date concerning particular topics of law may
request continuing current legal information
service from the State Law Libeary,

Coples of new law review and bar journal
articles, and book titles dealing with the topics
selected will be furnished the requesting justice
or Judge from day to day, over a three month
petiod from the time the request |s made. The
request may be renewed after the expliration of
three months,

The purpose of this service Is tor (a) aid
justices and judges In dealing with unysual
problems that have arisen or are apt to arise In
their courts, and (b} furnish continuing self-
education concerning topics with which justices
and judges feel a need to keep abreast.

Please register requests with Wesley
Gilmer, Jr,, State Law Librarian, Room 200 State
Capitol, Frankfort, Kentucky 840601. ‘

CASE SUMMARIES
SUPREME COURT OF THE UNITED STATES

Dennls v. Sparks, u.s. (11/17/30)

"3Mic;a.i immunity was not designed to
Insutate the Judiciary from all aspects of public
accountability,  Judges are Immune from &2
U.5.C. Section 1983 damage actlons, but they sre
subject to criminal prosecutions as are other
citizens. A judge Is not exempt from the normal
obligations to respond as a witness when he has
information material to a criminal or civil
proceeding.”

KENTUCKY SUPREME COURT

£x_Parte Auditor of Public Accounts, iwv.d
____(ti723730)

The Auditor of Public Accounts has rio legal
suthority with respect to the Kentucky Bar
Assoclation,

Smith v, Commonwealth, S.w.2¢
(11725780)

Any restraint on a victim which Is
tantamount to an unlawful Imprisonment must be
close In distance and briet in time in order Jor the
exemption statute, KRS 309.030, to appiy.

Seay v. Commonwealth, S.w.2d
{11/26780)

Jainder of offenses under RCr 6.18 and RCr
9.12 is proper where the crimes are closely
related In character, circumstances and time,

Pack__v. Commonwealth, S.w.2d
{T1726780)

There are four Instances in which a vehicle
may te impounded without a warrant, They are;

(1} The owner or permissive user comenty to

the {mpoundment.

(2) The vehicle, if not removed, constitutes a
danger to other persons or property or the
public safety and the owner or permissive
user cannot reasonably arrange for aiternate
means ol removal,

(3) The police have probable cause to.believe
both that the vehicle constitutes an
Instrumentality or frult of a crime and that
absent immediate Impoundment the vehicle
will be removed by a third party.

(8) The police have probable cause to believe
both that the vehicle contains evidence of a

crime and that absent Immediate Impound.
ment the evidence will be lost or destroyed,

Gregory v, Commonwealth, S.wv.2d
11726780 - -

The efement of penetration for the crime of
sodomy may be proved by circumstantial
evidence,

Daugherty v, D s S.w.2d
TT1/26 - -

An Injured plaintiff cen recover all medical
expenses incurred in an army hospital even though
he was not obligated to repay the federal
government,

XENTUCKY COURT OF APPEALS

Steave_ v, Chemical Bank, s.w.2d
(1777807

The right ol a debtor to direct whether
payments made by him on a debt shall be applied
to principal or interest exists only where the
payment is voluntarily made and not In a
barkruptcy proceeding, .

Ellis v. Ellls, 5.v.2d (11/26/80)

s a general rule, ev of charscter ¥
Inadmissible in civil litigation, A witness or party
who has been impeached by the use of & prior
Iinconsistent statement may not seek to be
rehsbifitated by the use of evidence of his good
reputation for truth snd veracity,

Fayette County Bducation Assoclation v. Hardy,
W.2d (1718785}

In publlc cases, the Board of Trustees does
not have the authority to enter into collective
bargaining agreements recognizing one organiza-
tlon designated as bargaining agent by one group
ol employees as the exclusive representative ol
&l employees,

fall 23l
White v. Commonweslth, s.w.2d
(I1726786)

The wole lssve to be determined in a
persistent felony offender phase of a trial is that
of status and mitigating character evidence Is
inadmissible,

Ashiand Publishing Company v. Asbury,
Swad {t1726/30)

vA pretrial hearing should be closed to the
public and press only after a determination |s
made that there Is a substantial probability that

———

* the right of the accused te a falr trial or his other

constitutional rights will be otherwise irreparably
damaged."




safeguards were effecte
been adopied by the ma
mandates a conslderat)
clrcumstances®  |n
Juvenile's walver of Miranda rights was knowlingly,
Intelligently, and vo untarlly made. The second
Approach, developed
commentary, reduces the court's discretion In
deiermining whethar the waly
voluntarily made.
preccdent cases concerning thi
found.

adults
Among other things, Tt determ,
younger than 13 manifest g
Comprehension  than
intelligence.  The article wrges that 4 per e
approich, which assures Suspect of nonwaivable
in pre-interrogation walver
proceeddings, be adopted for both younger and
The article determines that
waivers of rights by younger Juveniles cannot be
intelligentiy, knowingly, and voluntarily made, It
Ith that of adults, the
Comprehension of Aliranda rights by younger

right
older

says thay, Compared w

An article In ¢
sssociate  professor of
waivers of Miranda rights
have generaily Toliowed one
this ares, says the article,
an after-the-lact review of
atlending the walver,

ARTICLE DISCUSSES MIRANDA
RIGHTS OF JUVENILES

determining

in case

The articie offers empirical studies of the
legal and psychological capacities of Juveniles and
rights knowingly,
Ines that juveniles
Snilicantly poorer

ol  comparable

to  walve Miranda

adults

Juveniles.

Juveniles is g0 deficlent a3 to mandate a

exclusinn of wajvers by juveniles made without
While older juveniles generally
understand their rights as well as adults do, the
fesults of the study indicate that an adult level of
understanding

legal

Ccoungel.

is an impertect

Compeehanaion,

State

Justices ang
Law Library by asking for;

Grisso, *Juveniley: Capacities 10 Wajve
Miranda Rights; Empirical
Analysjs,® ¢3 Californla Law Revisw
11166 (No, ¢ December |930)

alifornia Law Review by an
psychology  discusses
by juveniles. Courts
of two epproaches In
Elther (a) they require
all the circumstances
or (b) tiey require lnjtial
sateguards followed by a reilew of wheiher the
d. The first approach has
jorlty of jurisdictions, and
on of the "totzlity of the
whether

law and |egal

e was In fact
No Kentucky statutes or
8 point have been

standard for
determining  the sdequacy of older Juvenilas

judges who wish 1o obtain
coples of the ariicle may request them from the

Justices and judges who wish to obtain
copies of a nine-page section from o
textbook concerning the substantive jaw on
perapective should ask the

point from a nat
Library for;

Samuel M, Davis, Rights of Juveniles:
The Juvenile Justice System Sec. 3,13,
"Waiver of Miranda Rights by a Minor*
(2d ed. 1980)

State Law Library
Room 200 - State Capitol
Frankfort, Kentucky 4060)
Phone: (302) 364-4348

MOTOR VEHICLE LAWS 1930
PUBLICATION AVAILABLE

The Department of Tnnsporulion, Bureau

of Motor Vehicle Regulation, has published a 193
Page, paperback, 7%* by 10%* booklet entitled
Commonwealth of Kentucky Motor Vehicle Laws
it contains the statutes relative to claima

the treasury (motor vehicles, purchas
state use, and the like), appropriations, excise
taxes (motor vehicle usage, motor carrlers, and
penalties), licensing of motor vehicles, operators,
code,

{inancial responubility law, traffic regulations,
vehicle equipment and storage, motor vehicle
sales, state boating act, motor carriers, motor

and  trallers, sutomated registration

vehicle reparations act, and statutory Jiens,

Clreuit court clerks who wish to obtain
Copies of the booklet for their officlal use may do
30 by submitting a completed AOC-3 form to the
State Law Library, Room 200 State Capitol,
The cost of the
per copy, wiil be paid from the clrcuit

Frankfort, Kentucky 40601,
booklet, $4
court clerk's general operating account,

e for

INFORMATION/STATIST ICs
NOTE FOR CLERKS

Please remember 1o send the
closing card to the AOC when the
judge disposes of the case, DO NOT
hold the closing card untij the fine is
paid and the accounts receivable are

closed,

riy

S

STATE LAY LBRARY
STAFF ATTORNEY REQUESTS

Memaranda of 1gw concerning the following
subjects have been furnished recently to various
Mudges.  Copigy may be obtained from the State
Law Library by any judge. When requesting q
copy, please {dentify the memorandum by date
ond subject heading. " For Persons not members or
smployess of the Court of Justice, there will be a
charge of $1.00 plus $.10 Per page. No enclosures
will be sent with the memoranda unless requested;
¥ requeated, encloaures will cost $.10 per page.

"Plroceeds from liability insurance policy
might  be Jlable to  execution under the
garnishment laws or by other Proper process®
Garnishee-insurance company should be made 3
party defendant so that final judgment wily be
rendered against it, too,

October 3, 1980,
Attachment and Gamishment

Post-judgment 8arnishment |y practically an
equivaient 1o execution; it Iy not the provisional
remedy of pre-judgment Attachment by
garnishment against

the court orders otherwise. A local rule of court
should be made so that the jocal bar will know

ten days or o proceed
immediately with an order of garnishment.

October 22, 1930,
Conversion

Courts tend to protect the title of innocent
third parties and those who purchased from them,
A person with a voidable title may transter good
title 10 & bona fide purchaser, Compenulory
damages, and interest may be awarded againsg
tortleasors; punitive damages are proper when the
wrongful act is wanton, maliclous, or reckless,

October 8, 1980, '

Crlmlmlecnt.;

Federal courts and about half of the state
courts do not require Corroboration of accomplice
testimony. After the abolishment of RCr 9.62,
corroboration of accomplice testimony, effective

September |, 1980, this testimon

ame as that of an ordinary
decides whether |t ls Credible,

October 9, 1930,
Defonces
escaped

Y I treated the
vllmu;mom

An of the
alfirmative defenge of choice of evily (KRS
303.030) is Himlited, Sltuational requirements for

tutile; (3) no time 10 resort to the courts; (8) no
evidence of force or violence toward innocent

persons  or  prison
Immediately reports to proper
he's In a safe position. Not
require No. 3,

October 23, 1930,

immu&m

personnel;

(3)  prisoner
authorities when
all jurisdictions

A will must be dispositive. When testator
dled and hiy bene!lciuriel had predeceased him,

his will did not dispose of hj
heirs, therefore,
Testator's wish to disinberit his

half-sister will not repeal the

Intestacy,

November 17, 1950,
durlsdiction

When a plaintiff In distric

amend his Complaint and ask

exceeding the jurisdiciional am
has no statutory power 1o transfer
Since jurlsdictional amount Is determi

should

amended petition, the court
case.
November 18, 1930,

Municipal Corporations

were . not

s property, and hig
disinherjted,
half-brother and
state's laws of

t court wants to
for an amount
ount, the court
the case, .
ned by the :

Kentucky requires literal compliance with ;

KRS 811.110 (Action against city for injury trom

defect in thoroughtare; service of noticel The

:;gl:muu did not add a saving clause as it could
v

L3
Novamber 18, 1930,
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Circuit Court Peiformance Audit
Recommends Changes

Utah's circult court system Is efficiently
and effectively handling its caseload. This
ts the finding of a psrformance audit done
by Mont Kenney, Auditor General, at the re-
quest of the Otfice of the Court Ad-
ministrator, concurred with and authorized
by the Legisiature. The Circult Court Act, in
Sec. 784-22(g), provided that the 1879
Legisiature would review the formula for
aflocating court revanue to either state or
focal government. That review was not ac-
complished 80 this performancs audit was
authorized.

The Auditor General concentrated on
three questions:

" 1.Are the circult courts being

efticiently managed?

2.1s the revenue allocation formula
being complied with?

3. What changes and readjustments
are needed to more equitably al
locate revenue to the state, cities
and towns?

Court Management

In reviewing oourt management, the
report shows that 85.5% of the crimina!
cases studied were processed correctly
and within the constitutionally required
time Tor a speedy trial. Traffic court cases
aisc reached a 96% efficlency levs!l. Pro-
biems ol timeliness of process in tratfic
cases wers attributed to a too heavy
workioad for sxisting court support psrson-
nel. The Auditor General also noted some
solutions that specific courts had madas to
alioviate this management problem.

Revenue Formiula

The revenus allocation foimuls has pro-

ven difficult to apply. Ditferent interpreta-
tions of the conflicting {nstructions for
aliocating revenue during the fiscal year
1978-1979 were made by the cities and
counties. The Circuit Court Act was aiso
unclear about any changes In the aliocation
formula to be made when a municipality or
county adopts state statutes by general
reference. The statute does not Indicate
that the cities are to receive any revenue
colliscted from violations of the state penal
code and also falls to indicate how to divide
revenue from citations or arrests by univer-
sity or college security otficers. The Auditor
General recommended clarification by the
Legisiature of these points and that the
State Court Administrator be piven the
responsibility of reviewing the aliocation
procedures of the cities and countiss.

Recommended Changes

The audit reveaied a basic Inequity In the
revenue aliocation formuls &s !t stands to-
day. Because the funds are shared on a
parcentage-of-revenue basis which ignores
costs, some cities and counties do not get
sufficient revenue to cover thelir operating
costs while others receive revenue in ex-
cass of all costs. The presant formula aiso
provides a financial Incentive for cities and
oounties to contro! the kinds of casss being
filed !n the circuit court to maximize the
percentags-of-revenue returns. In addition,
there Is no practical method provided by
which cities and counties can be assured
that their aliocation of revenue is corract.

To corract thess problems, Mr. Kenney
suggested that the collection and distribu-
tion of the.circult courl revenues be con-
solidaied into a politically independent

trust fund. Judicial and administration ex-
penses, court operating expenses and pro-
secution expenses would be paid from this
trust fund. The state would appropriate a
specific amount to help defray costs of the
judges' salaries and related expenses. The

 balance of the revenue in the trust fund
would be distributed to the cities and coun-
ties on the basls of their local court costs
and the revenues produced.

Administrator's Response

According to Richard V. Peay, State
Court Administrator, a housekeeping bili
wiil be sent to the Legisiature to clarlfy
eolements of the revenue atiocation formula.
Mr. Peay's office will continus to train cir-
cuit court personnel in the allocation
system and will adviss city and county
treasurers of the proper application of the
current revenue formula. No evaluation of
the Auditor General's racommendations
were made since any changes to be made in
the formula are to be made by the
Legisiature, after careful consideration of
the feir and equltable means to meest the
needs of the state and also those of the
cities and counties.

Law Day
- Program

A lpocln!'Law Day program wil! be broad-
caut from 9:00 to 10:00 p.m. on May 1, on
KBYU. The show will begin with the filin

continued on page 4



State Court Administrator
Administration
Judicial Planning
Judiclal Information
Judiciat Education
Justice Tralning

Sub Total

District Court

Judicial Expense

Trial Court Executive
Sgb Total

Clreuit Court

Judiclal Expense

Trial Court Executive
Sub Total

Grand Total

S

TRIAL COURTS
1980-1981 BUDGET

REGUEST  APPROPRIATION
$ 249.900 $ 228,500
84,700 83,700
168,100 147,200
45,900 40,900
24,300 22,900
552,900 503,200
2,089,200 1,993,200
233,100 222200
2,322,400 2,215,400
2,183,800 '2,181,700
192,300 178,200
2,356,800 2,329,900
$5,231,900 $5,048,500

Personnel Study

To Begin -

The Office of the Court Administrator wili
be developing a workable personnel ad-
ministration system for the state's court
system. By September 1, 1980, the Judicial
Council and the Judiclal Planning Commit-
tee will have reviewed the current organiza-
tion of the state court system and will
recommend 1o the Legislature a statawide
uniform plan to classity all non judicial
positions at the State Supreme Count, the
trial courts and the Juvenile Court. A
uniform salary administration plan is to be
established to be sure all salarles of
employees of the judiclary ars determined
by a ratlonal, equitable and deliberate pro-
cess. In additlon to classificatlon and
salary administration, the new personnel
system will Include recruiting, examine-
tions, compansation and beneflts, retention
and promotion, discipline and employees’
rights and other psrsonnel rules.

All state employed court personna, In-
cluding trial court executives, State Count
Administrator statf, Juvenile Court Ad-
ministrator stat, Supreme Court Clerk and
staft and the secretarial statf of aii three
courts, wili be surveyed to Identity compen-
sation issues and disparities. A similar
study will be made of iocal government
amployed court support personnel such as

court clerks and balliffs. The study will In-
clude a survey of present salary levels in-
cluding the pay grades of adminlistrators,
profassional levei stat! and secrstarial
statf. A current job descripticn of sach
court suppodt statf position wiil be madae,
including the practical axperience of cur-
rent statf members 10 correct Inequities In
pay among court suppart parsonnel work-
Ing at comparable positions. Juvenile Court
probation personnel, tor axample, will be
compared with adult probation personnel
and rscommendations will be made to
sliminate any inconsistencies in compensa-
tion and benefita.

In addition, a uniform aystem of retention
and promotion will be developed Including
opportunities for In-sarvice training, perfor-
mance svaluations, merit incrsasas and
promotion and career ladders.

The proposed system, when compieted,
will be reviewed Dy a project steering com-
mittee of judges representing the Supreme
Court, the trlal courts and the Juvenils
Court. The plan will then be submitted to
the State Judiclal Councli and the Judiclal

Planning Committes. Once approved, it will

be sant 10 the 1381 Lagislature for svalus-
tion and approval, prior to implementation
by July 1, 1881,
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Review Of
Budget
Session Bills

Rl a0

The Utah State Legisiature l;v its 1980
Budget Session passed several bills of ma-
jor importancae to the judiclary.

Criminal Procedury

Sweeping changes wers made in this
ares by repealing Title 77 and enacting an
entirely new Code of Criminal Procedure
and accompanying Rules of Procedure.

Chiidren’s Rights

An amendment- was made to Sec.
73-3a-48 L.C.A. which provides criteria and
circumstances to be considered in deter-
mining the best Interesta of the child,
relating to the termination of parental
rights by the Juvenile Court. X

Support of Stepchildren i

in amending U.CA. Sec. 784341 and
Sec. 78-45b-2, the Legisiature atfirmed the
duty of stapparants to support stapchildren
sven during a pending divorce action or
legal separation.

Child Custody Home Evaluations  *
The Division of Famlly Services Is charg-

“eod with the responsibiiity of conducting

home evaluations If ordered by the Jdistrict
court. One or both parties to the litigation
may be ordered to reimburse the Division
for the cost of the study.

Utah Uniform Child Custody Act

The enactment of this uniform act pro-
vides procedures for detarmining custody
Issues when the parties involved live In dif-
ferant jurisdictions. 1t aiso provides for
racognition and enforcement of custody
decrees of other jurisdictions, minimizing
repetitious litigation.

Intoxicated Driver’s Fees

Persons convicted under statutes or
local ordinances of driving undes the In-
fluence of Intoxicating liquor may be
assessed an additional sum, up to $150
above any fine impased, to suppont local
alcohol rehabilitation programs. ’

Disposition of Forfeited Bal
Any forfeited bail I3 now dispersed to the

county of the originating coust, not to the
state. .

The Legisiature also acted to Increase
Sheritf and Constable fees.
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Judge Kenneth Rigtrup

KENNETH RIGTRUP has been appointed
a Judge in the 3rd District. Originally from
Burley, idaho, Judge Rigtrup is a graduate
of the University of Utah with a degree in sc-
counting. He received his Juris doctor
degree in 1962 from the University of Utah
Coliege of Law. His professional ex-
perience includes a clerkship for Justice
Crockett at the Utah Supreme Court, ser-
vice as Administrative Law Judge for the
Utah State Industrial Commission and
saveral years in active general law practice.
In addition, Judge Rigtrup is active in many
professional and civic organizations in-
cluding the Disabled American Veterans
and the Governor's Committes on the
Employment of the Handicapped. During
1976 and 1877, he was the Chalrman of the
Utah White House Conference on Han-
¢icapped Individuals.

He Is married to the former Susanne Re-
mund and Is the tather of five chiidren.

EDWARD A. WATSON, vsteran clty and
county atiomey, was appointed 8th Circutt
Court Judge ftor Tooels County In
September, 1973, He replacad the resigning
judge, Ralph Milburn. Judge Watson
graduated from the University of Utah in
1963 with a degree In history and recsived
his J.D. degree trom the University of Utah
College of Law in 1965. He has sorvod as
post judge advocate for the Toosle Army
Depot and as Toosle County Attorney.
Judge Watson has also held the positions
of attomey tor the Toosle County Schoo!
District and Grantsvilis City Attormney.

Paper Change
Reoonéide’red

The Utah Supreme Couri vacated
its decision amending the state’s
Rules of Civll Procedure to require all
legal documsnts to be on standard
sized paper B% x11 inches). The
Court I8 reconsidering the potential
problems and benefits which would
result from abandoning the tradi-
tional “legal” sized B% x4 Inch
paper. A conversion in paper size
would conform to the practice foliow-
od in other state and federal courts,
including the 10th Circuit Court of
Appeats. Potential savings iIn
microfiiming court records are also
to be considered. The proposed
changa Is unpopular with some at-
tomeys who prefer the extra space
provided by the traditionally sized
paper. The Court will make a final
dstermination on whether or not to
change the size of the paper after
carefully considering ali aspects ol
the change.

Readers who wish to send suggestions
for articles about Utah courts and court per-
sonnel for future iasues of “Judicial Briets”
should send tham to:

Office of the State Court Administrator
807 East South Temple

Suite 201

Satt Lake City, Utzh 84102

. ——————— e e ®

Improvements
Sbught In
Collecting

Information

The Office of the Court Administrator re-
quested funding for » State Judicial infor-
mation Systsm in the 1880-1881 Budget Pro-
poss! 1o the Legisiature. The proposed
system would provide timely, accurate and
complete court activity statistics including
oourt revenue and expenses. The Court Ad-
ministrator's Office would then become the
central coliection and dissemination agen-
¢y for information on case dispositions,
court revenus and judicial workioad.

The Annual Report of Utah Courts now
produced by the Court Administrator's Of-
fice is compiled manually from monthly
written reports submitted by each court.
This report Is limited by the summary
nature of the data collected and more
detailed information about the caseloads in
Hah courts Is needed. The volume of the
caseloads In the courts and the need to pro-
cess the dsta requires an automated
systamn for data entry and retrieval. During
1977-1978 alone, the district courts handied
50,564 case filings, clrcuit courts handled
£08,894 filings and the Justice of the Peace
courts 223,488, Furthermore, an automated
system would facilitate monitoring of the

continued on page 4

UTAH SUPREME

be made within one month from the date

1878, from a judgment entsred on Juty §,
fell on a Saturday.

Albrecht vs. Uranium Services, inc., No. 15006, May 29, 197%

!n mining
Uranlum Services appesied from a summary judgment quieting titie

claims In the plaintiffs. {n dismissing Uranium's appeal, the Court clarified the
proper time for appeal to the Supreme Court under Rule 73(a), as amanded June
14, 1978. Under that rule, sn sppeal when parmitted from the district court must

f Actions. Rule 8 controls computation of time and axcludes the day of the
‘l’nonth on which the judgment is sntered in the Register. The last day of the period
is the same date In the following month, unisss that day s a Saturday, Sunday of
tegal holiday. in that case, the period sxtends to the end of the next avaliable dli;

. {not & Saturday; Sunday'of tegal holiday). Uranium's appeal, filed on August 7,

COURT BRIEFS

of entry of the judgment in the Reglster

1978 was tlmc&y becauss August 5, 1978




I.aw Program

continued from page 1

“Dafsnders of Freedom™, § docu-drama pro-
duced by Utah Hands Up, & volunieer com-
munity and State effort to halt crime.
“Defendars of Freedom” tells the story of a
juvenile offender who has been certitied
over to the adult court system and Is tried
before a jury on charges of burglary and ag-
gravated arson. The purpcse of the tim is
to instruct all citizens and especlally young
citizens on proper court procedures giving
them & bettar understanding of their rights
and responsibliities in the Judiciai process
and on aspects of due process of law. The
film accurately portrays courtroom pro-
cedures and the duties of courtroom per-
sonnei.

Following the film, Allan Moll, of the
Judicial Council Advisory Committee, wilt
moderate a panel discussion. The par-
ticipants In the discussion will be Judge
Christine Durham of the 3rd District, Rex
Les, Dean of the J. Reuben Clark Law
School at Brigham Young Unlversity and
David Young, legai counsel for Utah Hands

i Information
System

. continued from page 3
trial courts' adherencs to Judlclll Council’
policlas and standards.

The Budget Proposal recommends to the
Legislature that a minl-computer b?pur-
chased to Implement the new Stats Judiclal
information System. State funds of $38,500
would be suppiemented by $132,400 In
Federal funds. The systam would resuit In
cost reduction for local governments by
reducing the number of reports that a trial
court must prepare and reducing the per-
sonnel hours needed to complete forms for
various other agencles.

Mgy.1, 1/90 Law Day

May 18, 16 and 17, 1960

May 18 and 17, 1960

May 28, 28, and 30, 1980

June 11, 12 and 13, 1880

NCaIendar of Upcoming Events

Watch “Defenders of Froodom"
900 - 10:OOpm.KBYU R

Circult Judges' Seminar * ° i
Sherwood Hills Resort, Utah :

Clrcuit Court Clerks’ COnferonoo
International Cunes Hotel, Sait Lake City, Utah

Justices’ of the Peace Seminar
Hiiton Inn, St. George, Utah

Southwestemn Judicial Conference
Hotel Utah, Sait Lake City, Utah

Court Reporters’ Conference
Hollday Inn, Park City, Utah

September 25, 28, and 27, 1980
Judicial Conference
Holiday Inn, iPark City, Utah

ERITY YN

Research Aid Available

The 1979 Utah Legisiature allocated
funds for a law clark to ald the district
judges. Prior to that time, several law clerks
for district judges ware funded through the
Law Enforcement Assistance Agency
(LEAA), Craig Boorman, as research at-
tormey, has been serving all twenty-four
district court judges’ requests for more in-
formation on case law. The success of his
endeavors has resulted In additional funds
being aliocated by the States Court Ad-

ministrator's Office to hire additional
rassarchers on a contingency basis to
assist In the workload. By freeing Judges
from time consuming case research, the
program results .In decreasing case
backlogs and expaditing the rosolutlon of
many cases.
Mr. Boorman can be contacted at:

240 East 400 South

Sait Lake City, Utah 84111

Telephone: 535-7631

UTAH JUDICIAL BRIEFS

Published by:
State of Utah

OFFICE OF THE STATE COURT ADMINISTRATOR

807 E. South Temple
Sulte 201
Salt Lake City, Utah 84111

Richard V. Peey
Court Administrator
e
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New District Judges Appointed; Taylor in Eighth District and
O’Brien in Sixth District

William A. “Al"” Taylor has been
appointed District Judge for the
Eighth District, and Terrence L
O’Brien bas been appointed District

*- Judge in the Sixth District. Both posi-.~

tions are new judgeships crested by
the Legislature this year to deal with

_increasing work loads in the two dis-

tricts.

Judge Taylor, who assumed his
position on July 1, is establishing
court in Douglas. His is the second
judgeship in the Eighth District which
consists of Converse, Niobrara,
Platte, and Goshen Counties. Judge
George Sawyer, who resides in Tor-
rington, had previously served all four
counties in the district.

Judge Taylor is a mative of Nio-
brara County. He has been the execu-
tive director of the Wyoming State
Bar since 1976. Prior to that, he prac-
ticed law in Lusk for 17 years, and he
served as County Attorney for Nio-
brara County for 14 of those years
and City Attorney in Lusk for much of
the same period. He received his
bachelor’s degree from the University
of Wyoming in 1951, after which ke
served in the U.S. Army for two years
and taught school in Lusk. He re-
ceived his law degree from UW in
1959. He is married, and he and his
wife Jane have three daughters.

O'Brien will gasume the other new
judicial position August 15th, 1980,
He will set up his court in Gillette and

serve the Eighth District, which in-
cludes Campbell, Crook, and Weston

Counties. Judge Paul T. Liamos, Jr. of
Newcastle had previously been the
only judge serving the district.
Terrence L. O'Brien has practiced
law in Buffalo, Wyoming since July
1974, and has been the Justice of the
Peace for Johnson County since Au-
gust 1975. He received his bachelor’s

degree from the Univenity of Wyo- °

ming in 1965 and served in the U.S.
Army for four years, rising to the nnk

of Captain. He then returned’ to law
school at UW, recemng his law de-

gree with honors in 1972. He worked
as Staff Attorney with the Appellate

"Section of the Department of Justice

from 1972 to 1974, serving in the
Land and Naturz! Resources Division.
O'Brien has been a member of the
Communxty College Commxssnon
since 1979. He and his wife Dorothy
have two children, Sean Brendnn and
Heather Kathleén.

The addition of these two judge-
ships brings to 17 the number of dis-
trict judges throughout the state.

Minor Court Semmar Features Jury Trial

The annual seminar for justices of
the peace, and municipal judges was
held at Casper College from June
16th to the 18th. For the second year,
clerks of these courts also attended.
Court Coordinator J. Reuel Arm-
strong directed the program, along
with Assistant Court Coordinator
Gayle Stewart. Attendance at the sem-
inar was very good, with 35 justices of
the peace, 26 municipal judges, and
39 clerks present.

The main feature of the seminar
was a mock jury trial in which the par-
ticipants ran a jury trial in four ¢mall

=118

groups. After John E. Stanfield of
Laramie lectured on jury procedure,
the groups met under the leadership

"of Robert B. Brodie, Ronald P. Juro-

vich, Craig Kirkwood, and Terry
O'Brien. On the same day, the Su-
preme Court .handed down its deci-
sion in Ladd v. City of Worland, No.
5270, preserving the right to jury trial
in many municipal court cases at the
municipal court level, so the instruc-
tion in jury procedures was extremely
valuable and timely.

On the second day, the program

(continued on page 4)
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Plans to Expand Scope of State Financing in the Courts
Proceed; Comments Invited

After several months of considers-
tion and staff work, the Judicial Plan-
ning Committee has announced a
study of a proposal to widen the state
funding for the court system. Under
the proposal, clerks of district court,
county courts, and some other ex-
penses now borne by the counties
would be transferred to the state,

There are three principal reasons te
move to state funding. The first is to
be able to allocate resources to indi-
vidua! courts on a statewide basis,
which would help to make uniform the
services and facilities of each court
around the state. The second is to re-
lieve the counties of a portion of the
demands on their funds. Finally,
wider state funding would also lead to
greater accountability, since it would
squarely fix the responsibility for ex-
penditures and all justifications would
have to be made to the Legislature.

According to the proposal being ad--

vanced by the Judicial Planning Com-
mittee, the clerk of district court of-

fice would become part of the district .
court, and the state would assume its -

personnel and operating expenses,
along with witness and jury fees and
bailiff services. This part of the pro-
posal includes a constitutional amend-
ment to make the clerks appointed by
the district judges rather than elected
by the county voters. In fiscal year
1979, the counties spent about $2
million on the clerks of district court
offices and related expenses.

In addition, the JPC proposal-calls
for the state assumption of all county
court expenses. By nexi year, county
courts will be operating in at least the
five most populous counties: Natrona,
Laramie, Fremont, Sweetwater, and
Albany. The state would assume all
expenses, including judicial and non-
judicial personnel and operating ex-
penses. For those counties where
county courts were not established,
the JPC proposal provides for the pay-
ment of the salaries of the justices of
the peace. In fiscal year 1979, the
counties spent about $1 million on the
county and justice courts, but the
wider implementation of county

courts will increase this amount in fu-
ture years, with or without state fund-
ing. - ' :
The Judicial Planning Committee is
proposing that the counties would
continue to provide court facilities,
but that the state would reimburse
them for the use of the facilities based
on a negotiated lease.

The JPC is discussing several ideas
for budget submission. According to
one plan, the judiciary would submit
three consolidated budgets to the
Legislature. One would cover

Minor CourtJudges
Elect Meacham;
Plan Activities

At the Casper seminar, the Minor
Court Judges Association elected its
officers for the coming year. Margie
Meacham, Carbon County Justice of
the Peace and Rawlins Municipal
Judge, was elected president. Craig
Kirkwood, Albany County JP and out-

going president of the Association, .-

was elected vice-president. And Bob
Brodie, Teton County JP, was re-
elected secretary-tressurer.

The association members decided
to set aside funds to pay part of the
costs for attendance for sssociation
members at educational programs of
the National Judicial College. Inter-
ested judges may contact Margie
Meacham for details.

The members also discussed the
production of a bench book for minor
courts, which should be ready in ap-
proximately six months. Hunter Pat-
rick is the chairman of the bench book

committee, and Bob Brodie, Craig’

Kirkwood, Fred Berry, and Arlene
Carlton are serving on that committee.

The associstion members slso dis-
cussed the importance of working to-
gether on legislative matters. They
are forming a committee to develop
legislative proposals, and interested
members should contact Margie
Meacham or Fred Berry.

(continued on page 4) .
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Supreme Court and general admini- -

strative expenses, one would cover the
district courts, and one would include
county court and justice of the peace
expenses. In that way, the advantages
of consolidation, such as shared use of
resources and more effective legis-
lative review, can be accomplished,
but the budgets will still be responsive
to the needs and perspectives of each
level of court.

While the Judicial Planning Com-
mittee has been discussing the topic
of state financing of the courts for

several months, its work was accel- .

erated by Wyoming's participation in
a national seminar on state court
funding sponsored by the Naticnal
Center for State Courts and the Insti-
tute for Court Management in Denver
in May. The seminar included presen-
tations on the topic by national ex-
perts and discussions of experiences
in other states, but it was highlighted
by the discussions within each state’s

delegation. Wyoming's five partici- -

pants, Chief Justice John F. Raper,

District Judge Joseph F. Maier, State -

Auditor Jim Griffith, Senate Judiciary *

Committee Chairman Rex Arney, and
Court Administrator Ted Fetter, dis-
cussed the particular needs and possi-
bilities of Wyoming and developed
the outlines of a plan which the Ju-
dicial Planning Committee has ex-
panded upon. .
This proposal is now being shared
with interested persons in the state.
Comments are invited, and more in-

formation is available. If you are in--.
terested, please contact any member

of the Judicial Planning Committee or
Court Administrator Ted Fetter at the
Supreme Court, 777-7875.

The Judicial Planning Committee is
composed of representatives of the
various levels of court in Wyoming,
two legislators, a county attorney, the
State Public Defender, a practicing
attorney, and representatives of the
public. It is chaired by Chief Justice
Raper. Itz function is to identify prob-
lems in the administration of justice
and to discuss ways of meeting those
problems.

.
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As another article in this newsletter
indicates, the Judicia! Planning Com-
mittee has proposed a significant
change in the administration of the
courts in Wyoming. The committee is
studying a proposal that the state
should assume all expenses for clerks
of district eourt offices, all county
courts, and some of the justice of the
peace court expenses. All of these ex-
penses, over $3 million in fiscal year
1979, are currently the responsibility
of the several counties.

Why should the courts be financed
by the state rather than the counties?
What are the advantages and disad-
vantages of such a change? .

The judiciary is a branch of state
government, responsible to the Legis-
lature and the Constitution of the
state. It is controlled in criminal mat-
ters by state law, not local codes; and
in civil matters there are statewide
procedures and statutes involved. The
only exceptions to this basic assump-
tion are the municipal courts to the
extent that they enforce municipal or-
dinances rather than state criminal
law. Largely because of this distinc-

tee’s proposal does not include mu-
nicipal courts.

Beyond that basic identity with
state government, there are several
perceived advantages to state financ-
ing. Broadly, these concern more uni-
formity in services available, greater
accountability and better administra-
tion, and access to a funding source
with more total funds available. The
demands for local governmental ser-
vices other than judicial Jeave in some
instances inadequate funding for the
judicial function.

The first perceived advantage con-
cerns level of service. With state fund-
ing, decisions about allocation of re-

sources can be made on a statewide

basis, by the Legislature and the ap- -

propriate judicial group. This state-
wide allocation of resources is con-
sidered by most experts to be prefer-
able to a dependence on the relative
wealth of individual counties, under
which the courts in richer counties
have good facilities, salaries, and ser-
vices while those in poorer counties
struggle with less. Under state fund-
ing, court services might grow in poor
counties or counties with very low
populations. Salaries and benefits for
court personnel in these counties
could rise, so that the courts could et-
tract and retain top-quality personsel.

Second, many persons point to im-
proved accountability and better ad-
ministration of the courts with state
funding. Instead of courts oriented to
the governmental and funding vari-
ables of each county, they would be
more a part of the court system as an
independent branch of government.
Resources may be more easily shared
and transferred temporarily to areas
of need. The Legislature will be able.

: be ) . 1o receive comparable information
tion, the Judicial Planning Commit-

about all courts, so that more rational
decisions in appropriations could be
made. Finally, state funding would
more easily allow programs found suc-
cessful in a local court to spread into
other parts of the state.

Third, it is clear that the state’s
fiscal resources are greater than most
counties’. While of course many
others make demands on state funds,
it is likely that the resources available
to the courts would increase under
state funding. i ' :

These considerations should not
blind us to what may be some disad-
vantages of state funding. Generally,
the arguments against the idea may
be divided into two parts: cost and

State Financing of the Courts "

control. :
Opponents of state finance point
out that:the total cost will increase.

They are probably correct, but so will
the quality of judicial service. With
state funding, the poorer courts will
seek mniformity of services at the
levels achieved by the richer courts.
.There is also likely to be a modest in-
crease in the administrative and ac-
counting staff of the courts. This ex-
tra cost will be slight and is likely to
be offset by the efficiencies gained by
pooling resources and using common
budgeting and accounting proce-
dures. . ;

: Oppon(ents also may assert that
there would be a loss of local control
with state funding. In part this may be
true, since county governments would
no longer make budget decisions in
areas they now do. But the proposal
preserves local input in budgeting at
the county court level, and it pre-
serves district judge control over the
district court budget request.” The
plan does not at all contemplate cen-
tralized decision-making by persons

- insulated from local needs or perspec-

tives. . .
. The development of a proposal for
state financing of the courts is just
beginning, and the final structure
may be significantly revised. It is cer-
tainly not a panacea for instant
reform. It seems clear, however, that
the Wyoming courts have an oppor-
tunity to move toward an improved
judicial system, with better services,
improved administration, and more
adequate funds. As we undertake this
effort, we seek the advice and sugges-
tions of interested persons within the
courts and those outside of them.

JOHN F. RAPER
Chief Justice

FISCAL YEAR 1879 COURT-RELATED EXPENDITURES

State Paid
Supreme Court® ......evevnenne.. "
District Courts ......... eerannaes
Total ..vovereninnnnennnn

County Pald
... $ 700,803 Clerks of District Courts ........c...... $2,050,856
ve.. 1,180,225. County COurts/JP Coums ... ....veeeene 981,231
.. $1,881,028 Total .vvrniiieninnnnss $3,032,087

*inciudes reisted sgencies—Nominating Commission, Supervisory Commission, and Law Library.
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Seminar—Cont.

featured addresses on several items.
Peter Feeney of Casper discussed the
closing of preliminary hearings and
the legal representation of justices of
the peace. John Lang and Dick
Hocaker presented the programs of
the Department of Probation and
Parole and the State Public Defender,
respectively. Attorney General John
Troughion briefly discussed plea bar-
- guining, and representatives of the
Highway Patrol outlined the com-
puterized information system for
tracking traffic offenses. Finally,
Gene Rugotzke discussed driving un-
der the influence, and that evening
five volunteers imbibed, purely for
demonstration purposes, and submit-
ted to field sobriety tests. The five
volunteers were Jim Adsit, Gayle
Stewart, Bill Cramer, Paul Galeotos,
and Tony Villela.

On the last day, the seminar was
devoted to civil matters. Gary Hart-
man had recently returned from a
seminar on small claims sponsored by
the Nationa! Judicial College, and he
presented what he had learned there.
Margie Meacham spoke on other civil
procedures in JP courts.

The clerks of court attended some
of the sessions that the judges had. In
addition, Fay Johnson discussed
record keeping and reporting re-
quirements of the State Examiner’s
Office, and Larry Pitman from the
Motor Vehicles Division discussed the
handling of traffic citations.

Wyoming Courts Host Asian Judges

From March 12th to 14th, two
foreign judges were in Wyoming as
part of a tour through several West-

ern states. Judge Supradit Hutasingh:

of Thailand, and Judge and Mrs.
Lorenzo Relova of the Philippines
were in Cheyenne and Torrington as
part of a tour sponsored by the Asia
Foundation of San Francisco.

Judge Hutasingh works in the Min-
istry of Justice in Bangkok, Thailand.
He is beginning this summer a tour of
duty as a trial judge in rural Thailand.
He has studied at the University of
California at Berkeley, and this was
his third trip to the United States.

Judge Relova's legal career in the
Philippines has included duty as a
prosecutor and a judgeship with both
trial and appellate courts. He was
recently named Court Administrator
of the Supreme Court of the Philip-
pines.

When the visitors arrived in Wyo-
ming, Court Administrator Ted Fetter

Minor Court Judges—Cont.

Two other activities are in the plan.
ning stages. One is the creation of a
committee to investigate the parti-
cular problems of municipal courts.
Municipal judges are needed to serve
on this committee. Finally, the asso-

Judicial Planning Committee of Wyoming

Supreme Court Building
Cheyenne, Wyoming 82002
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acted as their host. He introduced
them to Chief Justice Raper and the
other Supreme Court justices, and

. they observed oral argument at the

Supreme Court. Fetter also intro-
duced them' to District Judge Alan
Johnson, who briefly discussed the
work of the district courts with them.

On March 14th, Retired Chief Jus-
tice Rodney M. Guthrie ‘and Mrs.
Guthrie drove the visitors to Torring-
ton, where they met with Judge
George Sawyer. Judge Sawyer ar-

ranged & luncheon with members of -

the local bar and other guesta.
The Asia Foundation supports the

continuing education of Asian judges '

ia this country. Judges Hutasingh and
Relova took part in seminars of both
the National Judicial College £nd the
Institute for Court Management. In
between, they met with court person-
nel in Colorado, New Mezxico, and
Arizcua as well as Wyoming. 4

4

ciation members discussed the possi-
bility of setting up regional meetings
to foster communication and to pro-
vide better means of contributing to
association activities.

BULK RATE
POSTAGE
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Cheysnne, Wyo.
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- Justice Richard J. Hughes, Associate Justices Mark A. Sullivan, Robert L. Giﬁqd, Alan B. Hag.dlcr.

*

ARD J. HUGHES, Chief Justice of New Jersey, was born
Rlc?ugust 1JO, 1909 in Florence, Burlington County.'He did gndcr-
© graduate study at Saint Joseph's College in Philadelphia and

- rectived a LL.B. degree in 1931 from the New Jersey School of

" Law, now part of Rutgers University. He commenced the pri-
wvate practice of the law in Trenton in 1932. From 193945 he
‘'was Assistant United States Attorney for the District of New
Jerscy. He served as Judge of the Mercer County Court from

r,,~

" 1952, and was assigned to the Appellate Division of that Court
" in 1957. Later he resigned from the bench to return to the pri-
. wate practice of the law. He was twice elected Governor of New
" Jersey, serving tram 1962-70 the two consecutive terms per-
- mitted by the New Jersey Constitution. After leaving the State
i House in 1970, he re-entered the private peactice of the law.
. Pierre P. Garven, Governor William T. Cahill ;pl;loinled Ltrd Ll;lu%hcs to
s i i e Supreme Court, and he was sworn in on December 18, 1973, He marri ¢ former
n :c#lr?mﬂft;,y“ﬁ:;{nymm 19;. At that time, he was a widower left with four d}ildrcrf. lnfi she was the widowed
' of three children. They had three additional chiidren. The Hughes family rqdq in Princeton.

. o
e, R Lo N

B Y B SN Lr R N

iy

PN

Lo

aniw

pon e pven

t oAt

-/, 194852, He was appointed Judge of the Superior Court in

Seated, left to right: Associate Justices Sidney M. Schreiber, Morris Pashman, Warrall F. Mountain, Chief
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WORRALL F, MOUNTAIN, Associate Justice, was born June 28,
1909 in East Orange. He received his AB. degree [rom Princeten
University in 1931 and a LL.B. degree from Harvard Law School
in 1934. He was & partner in the law firm of Jellers dnd Mountain,
Mucristown, He was appointed Judge of the Superior Court in
1906, and was assigned to the Appellate Divisiwa of that Court in
1970. Governue Witliam T. Cahill appainted him Associate Justice
of the Supreme Court, and he was sworn in on March 15, 1971,
Governor Brendan T. Byrae re-appointed him Associate Jualice
and he was sworn in for a secund time un March 15, 1978, He
served in the naval forces us a commissioned officer in 1943-45. He
als served aa President and Trusiee of the Noeth Jersey Conservas
tion Fuoundauon. He and hiv wile, the former Mrs. Grace (sam,
reside in Morristowg. Each has iwo children by lormer marriages.

MARK A. SULLIVAN, Associate Justice, was born August 11, 191]
in Jersey City. He received his A.B. degree rom Georgetown
Unwvernity in 1932 and a LL.B. degree frum Harvard Law School
in 1935, He commenced the peivate practice of the law in 1936, He
was appointed Judge of the Sccond Disirict Court of Jerscy City in
Octuber, 1945 and Judge of the Hudson County District Court in
1949. In 1953 he was appointed Judge of the Superiar Court, and
was assigied o the Appelisic Division of that Court in 1959. Govs
ernor William T. Cahill appoinied him Assuciate Justice of the
Supeeme Coust, and he wasaworn inon March 23, 1973, During
World War 1, he scrved in the ULS. Navy fromn 1942-45. He and

- hia wife, ihe lormer Macy Joscphine Hamill, reside in Spring Laks.

They have » son, Mark.
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MORRIS PASHMAN, Associale Jusice, was born Seplember 27,
+ 1912 in Passaic. He attended New York University, the University
of Michigag and the New Jersey Law Schoul, now part of Rutgers
Univeraity, where he received a LL.B. degree in 1935, He com.
menced the privaje practice of law in 1936. He served aa Police
Judge of the City of Pussaic from 194648 and Mugistrate of the
Municipal Court in that City from 1948-51. In May 1951, he was
tlocted Mayor of Passaic continuing in that poat uniil 1955, He was
re-clected Counnissivner -of the City of Passaic in 1955 and 1959
and served as Director of Revenue and Finance from 1955.59. In
© July 1959, he was appointed Judge of the Passaic County Court and
in 1964, ludae of the Superior Court. He served in the (.huucfy
Division in Hudson and Bergen Counties. He waa Assig
Judge in Passsic County and was serving as Superior Court Assigne
ment Judge in Bergen County when Governor William T Cahill
appoinied him Associate Jusiice of the Supreine Court, He wag
sworn in on June 17, 1973, He and his wile, Tema L, Pashman,
have two children Linda Rlair and Louls Pashman. The Pashmag
family resides in Clilign.

RUBER T L. CLIFFORD, Associate Justice, was born December 17,
1924 in Pessaic. fle received his B.A, degree from Lehigh Univer-
sity in 1947 and a LL.B. degree from Duke Univerauty Schoud of
Law in 1950, He commenced the private practice of the law in 1950 -
and waa from 1962-70 a pariner in the firm ol O’ Donnell, Chiford,
Conway and Leary, Morristuwn, He served as State Commissioner
of Banking and Insurance for the firn two moaths of 1970, Alter
separate Departments of Banking and Insurdance were established,
be was Sate (.ummmlunw of Insurunce from 1970-72 and Siate

of Institutions and Agencies from 1972-73. Gover-
por William T. Cahill appainted him Associate Justice of the Su-
preme Court, and he was sworn in on Scptember 4, 1973, He is
married to the focmer Joan Sicben, and they have three sons. The
Clilford Gmily resides in Chestar.

ALAN B. HANDLER, Associate Justioe was born July 20, 1931 in
Newark. He auended the Woodrow Wilson School of Public and

. Intesnational Affairs at Princeton University and received his A.B.
degrec from that institution in 1953. He obtained a LL.B. degree
from Harvard Law School in 1956. He was engaged n the private
practice of the Liw from 1956-61 in Newark. He served as Depury
Aunorney General of New Jorsey from 1961-64 and Fira Assistang
Attorney General and Disevtor «f the Division of Law of New
Jossey from 1965-68, He was appuinied Judge of the Superior
Court in 1968, and was asugned in 1973 to the Appellaie Division
of thet Court. He resigned from the bhench in 1976 to become Coune

" sel 10 Governor Brendan T. Byrne. Ha was appointed Associaty

Jusice of the Supreme Court by Governar Byrne, and was sworn

in on March 23, 1977, He is married t0 the former Rosc Marig

Kudroch, and they have five children. The Fandlor family resides

in Delawars Towaship. Humerdon Coupsv. -

SIDNEY M. SCHREIBER, Asociate Jusiice, was barn November 18,

1914 and has lived mont of his life in Elizabeth. He received his
R.A. dagsec ram Yale University in 1936 (Phi Beta Kappa) and g
LL.B. degree in 1939 lrom Yak Law School where he was aa odi-
tor of the Yale Law Journal. He was an atorney for the U.S. Raile -
road Retirement Board and Soourities and Exchange Commission.
He sarved in the Army (rom 1943-46. His scrviee included digection
of the War Crimes Review Section of the Judge Advacare’s Office
for the Third Army. He wias engaged in the privase pracrice of the
law fur twenty-five ycars, and was scnior parines (a the fum of
Schreiber, Conway, Reiseman and Michals, Newark, at the time of
his appointment as Judge of the Superior Court ia 1872, He was
appointed Associate Jusiice of the Suprance Court by Governes
Beendan T. Byrne, and was sworn in on March 1, 1975, He s
.mmommnmm.mmnm.mm,
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Judge Thomley K. Swan,
= Chairman & Chief Judge,
"I~ Kaysviile

e nd Judicial District

Past President of Davis County Board of Education: former
Mayor of Kaysville; Davis County Attomey, two years, former
partner of Ray Quinney and Nebeker Law Firm; member Utah
State Bar; President of Junior Bar Section, Utah State Bar;
American Bar Association; American Judiciature Society;
Past President of Kaysville Rotary Club; Utah's
Representative to the Council of State Court Representatives
for the National Center for State Courts, appointed District
Judge July, 1961. (Replaced D. Frank Williams as Chief
Judge February 1,1974.)* Term expires 1981.

g
-
7

Justice Richard
Johnson Maughan,
Assoclate Justice,

- Utah Supreme Court
Sait Lake City i

B.S., Utah State University, 1948;4.8., University of Utah,
1851; Assistantto the Attorney General for Utah 1351 -82;
Member of the Utah State Board oi Regents, 1961.75;
Member Utah State Bar (Chairman, Continuing Legal
Education Commission), 1966-69; Davis County (past
president 1961-62) Bar Association. Term expires 1980,

Judge George E. Ballif,
Provo,
Fourth District

Former Provo City Attomey; Assistant District Attomney of the
Fourth Judicial District; Assistant County Attorney for Utah
County; Member of American Judicature Society; Juris
Doctorate University of Utah Law School 1954, Utah State Bar
Association 1955; Practiced lav/ Provo, Wah, 1955-1971;
District Judge 1871 fo present. Term expires 1982,

P r’E‘ Judge PeterF. Lcafy,

- SaltLakeCity .
Third District Judge

Graduated from University of Utah Law Schoolin 1950;
passed Utah Bar in 1951; appointed to Third District Benchin
1873 by Govenor Calvin Rampton. Term expires 1982, :
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Judge James S. Sawaya,
SaltLake City
Third Judiclal District

Graduated from University of Utah College of Law, 1954; Utah
State Bar Association, 1955; practiced law in Salt Lake City,
Utah from 1955-59; Murray City Court Judge 1959-70; District
Judge 1970to present. Term expires 1981.
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Judge Warren D. Cole,
Midvale
Justice of the Peace

Current Judicial Council represantative for Utah State Justice
of the Peace Association; former Vice President of Utah State
Justice of the Peace Association; former President of Salt
{.ake County Justice of the Peace Association; Midvale City
Justice of the Peace since 1962; completed judicial education
courses at the University of Utah and the Judicial Collegein
Reno, Nevada; veteran of United States Marire Corps. Term
expires May 1981.

Judge Stanton M. Taylor
Third Clrcuit Court Judge
Ogden, Utah

First Circuit Court Representative to the Utah Judicial Coundi;
1964 graduate of University of Utah College of Law; past
president of the Weber County Bar Association; past
president of the Utah City Judges Association; former member
ofthe law firm of Lamph, Newey and Taylor of Ogden, Utah;
former chief deputy City Attomey for Ogden, Utah; chairman
of LEAA Criminal Justice Planning, District | and Il; member
Advisory Boards of State of Utah and Weber County boards of
Alcoholism and Drugs; member Advisory Board Moweda
youth Home; active in church and civic affairs. Term expires
October 1980,

James B.Lee
Attorney at Law

Ex Officio Member, President, Utah State Bar, 1977-78;
chairmman of Board, Utah Legal Services, 1978-79; President,

Salt Lake County Bar Association 1967-68; Member, Utah Bar

Commission 1971-78; Member, Board of Pardons, 1975,
Chairman of Board, Judicial Qualifications Commission
1969-72; B.S., United States Military Academy 1952; Juris
Dactor, George Washington University, 1960; Brigadier
General, Utah National Guard. Term expires 1980.
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Alaska Grand Jury Handbook
I. IMPORTANCE OF THE GRAND JURY.

This Handbook is intended for citizens who have been
selected as members of the Grand Jury, and are about to re-
port to carry out their duties in that regard.

Clearly a “. . . government of the people, by the people,
and for the people,” as Abraham Lincoln tersely described
the American form of Government, requires the active par-
ticipation of every citizen in at least two important civic
duties, first to exercise the voting privilege, second to serve
on juries, As Harlan Fiske Stone, late Chief Justice of the
United States Supreme Court, said:

“Jury service is one of the highest duties of citizenship,

for by it the citizen participates in the administration of

justice between man and man and between government

and the individual.” o
In time of peace no citizen can perform a higher duty than,
that of Grand Jury service. No body of citizens exercises
public functions more vital to the administration of law and
order, .

The powers and functions of Grand Juries differ widely
from those of trial or petit juries. The petit jury actually
tries the case and renders the verdict after hearing both
sides. The Grand Jury does not try the case. The Grand Jury
does not hear both sides. Its function is simply to hear wite
nesses as to a charge of crime and to determine whether or
not the person or persons 8o charged should be brought to
trial on such charges. '

The Grand Jury is both a sword and a shield of Justice—
a sword, because it is the terror of criminals, & shield, because
it is the protection of the innocent against unjust prosecus
tion. These important powers obviously create equally grave
responsibilities to see that such powers are in nowise par-
verted or abused. With its extensive powers, a Grand Jury
might unless motivated by the highest sense of justice, tind
indictments not warranted by the evidence and thus become

“""lloureeotoppreuiontoourcmum.cqthootbexhnd.a
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Qrand Jury might dismiss charges against those who should
be proceeded against. The importance of its powoers is empha-
gized by the fact that it is an independent body answerable
to no one except the court itself.

II. ORIGIN OF GRAND JURY

Not only in theory, but in actual historical fact, the tm-
portance of the Grand Jury has been demonstrated. It had
its origin more than seven centuries ago, in England, from
which, in large part, this country inherited its legal system.
It was recognized in Magna Carta granted by King John of
England at the demand of the people in 1215 AD., and some
say its origin was even earlier. This power of the Grand
Jury to protect the citizens from the despotic abuse of power
has been repeatedly exerted not only in England, but in this
country, even before the Declaration of Independence. For
instance, in New York City, in 1733, a Colonial Governor
demanded that & Grand Jury find a formal criminal charge
aguinst the editor of a newspaper called the Weekly Journal,
who had held up to scorn certain of the deeds of the Royal
Governor. The Grand Jury denied this demand, and refused
to indict. Many similar instances could be cited.

However, such cases are exceptional. As a rule the Grand
Jury is the source of indictments which authaorize the prose-
cution of those accused of crime. Such is the importance of
the Grand Jury in its control of the initiation of prosecu-
tions for serious crime, as distinguished from petty offenses,
that the authority of the Grand Jury is recognized in the
Constitution of the United States and in the Constitutions of
most of the states of the Union, including that of Alaska,

L. NATURE OF THE GRAND JURY
(a) The Accusing Body as to Serious Crimey

As above indicated, the Grand Jury is the principal body
which has the right to determine whether a person shall be
tried for a serfous crime uniess that person himself waives,
or gives up, that right. This means that no one can be prose-
cuted for serious crime except by vote of the Grand Jury.

4

Thus the citizens themselves, by this representative body of
Grand Jurors, hold in their own hand the control of the
maintenance of law and order throughout the state, through
prosecution for crime, The importance of this power cannot
be overestimated.

The above does not apply to minor crimes and traffie
violations, for which prosecution is generally initiated by
the district attorney, without action by the Grand Jury,
through proceedings called informations or complaints. Ine
deed, if this were not so, the Grand Jury would be o sub-
merged with complaints on minor offenses that it could not
perform its more important dutfes, '

In performing its duties, the Grand Jury should bear in
mind that it does not finally try The case. Generally it hearg
only The evidence presenled by the district_attorpey; but
when U his reason to believe that other evidence within
reach will explain away the charge, the Grand Jury should
order such evidence to be produced, and for that purpose may
require the district aitorney to issue process for witnesses.
The Grand Jury then determines whether or not the evi.
dence presented, without considering the defense, Justifies
an indiclment, which Is a Tormal charge of crime, sccording
to the legal principals of which the presiding judge and dis-
trict attorney will advise the Grand Jury. If the evidence is
sufficlent, it votes an indictment, “a true bjll,” to be formally

dralted by The dislrict attorney. If not, the Grand Jury will
vote "not a true bill.” :

Charges of crime may be brought to your attention in
several ways: (1) by the Court, (2) by the district attorney,
(3) from your own personal knowledge, or from matters
properly brought to your personal attention, (4) by private-
citizens heayd by the Grand Jury in formal session, with the
Grand Jury’s consent.

The bulk of your work wili probably be concerned with
charges falling within classes (1) and (2) above. Here the
defendant will probably have been held preliminarily on a
charge by a committing Magistrate for action by the Grand
Jury. The defendent will therefore either have given ball
or be in custody, in default of bail awaiting your action.
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Your action should therefore be reasonably prompt, and
result in voting either for or against an Indictment. As to
matters brought to your attention in classes (3) and (4)
above, emanating directly or indirectly from the Grand Jury
itself, it would be wisest to consult with the district attorney

or the Court, in advance of undertaking a formal investiga-.

tion by the Grand Jury, although this is not mandatory. In
any event, you will generally have to consult with them in
the end, if the Grand Jury decides that a person should be
Proceeded against criminally, in order to obtain aid in draft-
Ing the proper form of Indictment. In most instances this
type of Grand Jury investigation will concern persons not
then in custody. In the event you vote a true hill, indictment
or presentment against such person, such indictment or

presentment should be endorsed by you as “gecret’—not"

to be given publicity until released by the Court.

In order that the Grand Jurors may not be subjected to
partisan secret influences, no one has the right to approach
an individual member of the Grand J ury in order to persuade

him that a certain Indictment should, or should not, be found. -

Any such individual should be referred to the district at-

. torney, in order that he may be heard by the Grand Jury as

a whole. On the other hand, a citizen ig at liberty to apply
to the Grand Jury for permission to appear before it in
order to suggest or urge that & certain aituation should be
Investigated by it.

You will further bear in mind that as & Grand Juror
you are a public official, with the duty of protecting the
Public by enforcing the law of the land. Thus even if, per-
chance, you should think a certain law unduly harsh, that
should not influence your judgment in carrying out your
duties as a Grand Juror. Az & citizen you have the right to
endeavor to change the law. As a public official and Grand
Juror it is your duty to eaforce the law as it exists,

(b) GrandJury asan Investigatory Body
In addition to the duty of the Grand Jury to hear evi-
dence and decide whether formal criminal charges should

be proceeded with, the Grand Jury has the additionai im-
portant duty of making investigations on its own initiative,

[ ‘

which it can thereafter report to the Court. Thus a Grand
Jury may investigate how officials are conducting their
public trust, and make investigations as to the Proper cone
duct of ‘public institutions, such as Prisons and courts of
Justice. This gives it the power to inspect such institutions,
and if desired, to call before them those in charge of their
operations, and other persons who can testify in that regard.
If as a result of such investigation the Grand J ury finds that
an improper condition exists, it may recommend a remedy.

On the other hand, there are distinct limitations as to
what a Grand Jury may do in the course of such investiga-
tions and in its Report. Specifically, “a Grand J ury cannot
forage at will upon any whim it may eatertain.” It can only
investigate such matters as are within its jurisdiction, geo-
graphic and otherwise. Nor, can a Grand Jury in such a
Report specify individuals as being personally responsible
for the conditions which it criticizes. Thig is because such a
Report gives the individual criticized no opportunity to give
his reply thereto, as he could were thig criticism to be the
subject of an Indictmnent for crime. Further, the Grand J ury
should bear in mind that both in these investigations and as
to indictments, the duty of secrecy is paramount.

IV. ORGANIZATION. OATH. OFFICERS.

When you report for duty as a Grand J uror, the presid-
ing Judge will consider such excuses 88 may be presented.
But because of the great importance of your duty as a mem-
ber of the Grand Jury, and because it is a distinct honor to’
serve as a8 member of the Grand Jury, obviously you will
not permit anything but a real emergency to stand in the
way of your performing this outstanding civic duty. You will
already have been properly selected as a qualified Grand
Jurar when you read this, but the Court will be glad to
advise you with regard to exemption from service if you so
desire, '

When you report with the other members of your Grand
Jury, you will be conducted to Court, where your Foreman—
your presiding officer—and your Deputy Foreman or Assist-
tant will be appointed by the J udge. The Court will have

1
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them and you sworn in, under an oath which itselt states
your important powers and responsibilities.

After you have been sworn, the presiding Judge will
advise you formally by written instructions, and in greater
detail, as to how to conduct these duties and the responsi-
bilities that are yours. This address is called “The Charge to
the Grand Jury.” This charge by the Court, plus such other
instructions as may be given you by the Court, are your
controlling guide. The district attorney will also give you
his advice, as a skilled official, as to how your duties should
be performed. But in the event of question, the Court will
rule authoritatively on these matters. You will note that
this Handbook does not purport to state the principals of law
that govern you as a Grand Juror. Its purpose is simply to
give you a clearer understanding of the general nature of
your functions, with some practical suggestions as to carry-
ing out such functions. You should go to your oath and to the
Court itself for the sole authoritative statement of your
Powers, functions and duties as Grand Juror,

Upon receiving from the Court its “Charge to the Grand

, Jury” you will become a part of the Grand Jury, You will

then be escorted to the Grand Jury Room, where you will
prepare to hear the testimony, and see the documentary evi-
dence, as presented by the district attorney, in the cases to be
brought to your attention, ,
V. PROCEDURE e
h-__
(a) Quorum

A Grand Jury consists of not less than 12 nor more than
18 menibers; of the total membership not less than twelve
ust always be present to constitute a quorum for the trans-
action of business. If less than this quorum exists, even for a
moment, the Proceedings of the Grand J ury must stop.
Henco it is important that any Grand Juror who finds that
an emergency interferes with his pPresence at a scheduled
meeting of the Grand Jury, should advise the Grand Jury
Foreman promptly, in order to see whether his absence will
prevent the Grand Jury from ecting at all at the meeting,

(b) Hearing Witnesses

Most of the work of the Grand Jury is concerned with
hearing witnesses and determining the sufficiency of the
evidence, in order to determine whether, considering that
testimony alone without regard to defense testimony, an
indictment is justified. When so proceeding, the district
attorney will present and explain the charge to the Grand
Jury, and advise as to the witnesses to be presented, either
voluntarily, or at the request of the district attorney or the
Grand Jury, or under order of subpoena from the Grand
Jury or the Court. Indeed the Grand Jury itself may insist
on the calling of additional witnesses,

These witnesses will be called one by one and sworn to
tell the truth by the Foreman in a dignified, deliberate man-
ner, indicative of the solemnity of the occasion. The witness
will ordinarily be questioned first by the district attorney,
then by the Foreman, and then, if desired, by other membery
of the Grand Jury, each of whom is free to ask all proper

questions of any witness. But as to what is a proper ques-

tion the advice of the district attorney should be requested,
and in the event of doubt, a ruling may be obtained from the
Court, .

All questioning should be impartial and objective, with-
out indicating any viewpoint on the part of the questioner,
A stenographer may be present to take down the proceed-

» 88 may an interpreter, if needed,

Should a witness, when brought before the Grand Jury .

to testify, refuse to answer questions, this refusal must be
carefully recorded. Then accompanied by the district at-
torney, the Grand Jury may bring the matter before the
Court, with a copy of the record, in order to obtain the ruling
of the Court as to whether the answer may be compelled or
not. This probably involves the technical question of whether
the question asked violateg the witness’ constitutional free-
dom from self-incrimination, If it does, the witness cannot be
compelled to answer. If it does not, the Court will order the
witness to answer, and if he fails to do so, will order the
witness held, or tried, for contempt of court.




You will note from the above that the defendant named
in the criminal charge has not been heard as a witness, nor
have any witnesses for him probably been called. This is be-
cause, as stated abave, the Grand Jury does not try the merits
of the case, but only the sufficiency of the evidence support-
ing the charge. However, the Grand Jury has the right to
offer the defendant the obportunity to appear before it. This
is not usually done and should not be done unless the Grand
Jury really feels that it is desirable. If the defendant is
given this opportunity, and appears, he cannot be forced to
testify because of the constitutional provisions above alluded
to. Indeed, if the Grand J ury attempts to force him to testj-
1y, the indictment of the defendant may be nullified. Further,
even if the defendent is willing to testify voluntarily, in
order that it may be clear that he is testifying voluntarily,
he should first be warned of his right not to testify, and
should then sign a formal waiver of his constitutional privi-
lege against self-incrimination before he does so testify.
This last is his agreement not to rely upon the above con-
stitutional right, and to be prosecuted even though he testi-
ties, and the Grand Jury should be fully satisfied that he

‘understands what he is then doing.

From the above, it is clear that the matter of forcing a
witness to-testify, or of giving the defendant an opportunity
to testify, raises complicated legal questions. The advice of
the district attorney and the ruling ot the Court thereon
should be sought if any such question arises.

Further legal questions may arise as to whether certain
evidence is proper. The law of Evidence is technical, and here
you must be guided by the district attorney or by the Court.

Finally, bear in mind that neither & defendant nor an
ordinary witness, when appearing before a Grand Jury, is
entitled to have his counsel present in the Grand J ury Room.

(c) Determination to Indict or Dismiss

When the Grand Jury has heard all necessary or avail-
able witnesses, and all persons except the Grand Jury have
left the room, the Foreman will ask the Grand Jury to discuss
and vote on the question of whether a True Bill should be
found on the charge. Every Grand Jurar now has the right to
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comment on the evidence and his view of the matter. There-
after, and only after each member has been properly heard,
the vote will be taken. No indictment can be found unless a
majority of the members present concur.

Simiizr proceedings are taken when the matter to be dis-
cussed is not a formal charge or Indictment, but a Report..n
noted above—the result of an investigation into public affairs
with which the Grand Jury has concern, but which do nat
constitute a formal charge of crime.

When the hearing of the witnesses on a certain charge is
closed, all persons present, other than the Grand Jury, should
leave the room. Only the members of the Grand Jury can be
present when the Grand Jury deliberates or votgq on a
charge. If this is not done, an Indictment :ay be nullified.

VI. DISTRICT ATTORNEY

The district attorney will be actively engaged before the
Grand Jury in presenting one by one the formal charges, and
in calling the witnesses to support them. Since he is a public
official, usually of experience in this work, and of both in-
telligence and sincerity, he will naturally be the constant
legal advisor to the Grand Jury.

However, the best of advisers sometimes are in error.
Thus, if a difference of opinion arises between him and t.he
Grand Jury, the matter should be brought befure the presid-
ing Judge for his ruling.

Finally, you will remember that neither the district
sitorney nor any of his assistants, nor anyone else, may be
permitted to be present while the Grand Jury is actually
deliberating or voting on an Indictnent or Presentment. If
this occurs, an Indictment may be nullfied. :

VII. SECRECY

Secrecy as to all Grand Jury proceedings, including not
only action upon an Indiciment or Presentment, but the fact
that any such matter was considered or any witnesses called,
1s of the upmost importance, Thus only can the Grand Jurors

u .




themselves be protected from being subjected to pressure by
persons who may be involved in the action of the Grand
Jury. Thus only can persons be prevented from escaping
while an Indictment against them is under consideration.
Thus only can witnesses before the Grand Jury be prevented
from being tampered with, or intimidated, before they testify
at the trial. Thus only can such witnesses be encouraged to
give the Grand Jury information as to the commission of
crime. Thus only can an innocent person who has been im-
properly subjected to a charge, but where the Indictment
has been dismissed, be saved the disgrace attendant upon the
making of such a charge. Note that to achieve the above pro-
tection for the Grand Jury for the individuals involved, in-
cluding the witnesses, and for the citizens at large, this
pledge of secrecy is paramount and permanent.

No more need be said as to the importance of a Grand
Juror's not communicating to his family, to his friends, to
anyone, that which takes place in the Grand Jury Room. The
only time he may do 8o is when the Court under certain cir-
cumstances itself orders such disclosure, in order to do jus-
tice.

Vil. PROTECTION OF GRAND JURORS

The secrecy to which Grand Jurors are sworn is of itself
one of the major sources of protection of the members of the
Grand Jury.

The Grand Jury is further protected by being an inde-
pendent body answerable to no one excepf the Court itzelf.
No inquiry may be made to Jearn whiat a Grand Juror s&id or
how he voted. The law gives a Grand Juror coinplete immun-
ity for his official acts within the authority of the Grand Jury
regardless, for instance, of the ultimate result on an indict-
ment returned by the Grand Jury. The one apparent excep-
tion to this is, if he himself testifies before the Grand Jury to
the commission of 'a crime, and his testimony is perjured.
With this complete protection for their official acts, it is ob-
viously vital that our Grand Jurors should be citizens of un-
questioned integrity and high character,

12

IX. PRACTICAL SUGGESTIONS

Attend the sessions of the Grand Jury regularly; not
only each of your fellow jurors, but the public, is depending
on you to do your job well.

Pay close attention to the testimony given and the evi-
dence presented; the reputation or freedom of someone de-
pends on what is being told.

Be courteous to the witnesses and to your fellow jurors;
do not try to monopolize the hearing or the deliberations.

In fixing the time and place of your meeting, consider
the convenience of the public and the witnesses, as well as
of yourselves and the district attorney.

The oath should be administered to witnesses in an im-
pressive manner, so that they will realize that it is a serious,
judicial hearing, and that they must tell the truth,

Wait until the district attorney has finished, ordinarily,
before asking questions of a witness. It usually happens that
the evidence you are seeking will be brought out.

Listen to the evidence and the opinions of your fellow
jurors, but don't be a rubber stamp.

Be independent, but not obstinate,

Be absolutely fair—you are acting as a judge. Because
of the secrecy of the hearing, no one else may inguire into
what you have done.

All jurors have an equal voice in determining on an il’l-
dictment. Each juror has the right to state his reasons for hiz
views.

Expresas your opinion, but don't be dictatorial. Every
juror has a right to his own opinion. You may try to persut.lde
another juror, but do not try to force him to change his mind
and agree with you. He might be right.

Do not keep silent when the case is under discussion,
and begin to talk about it after & vote haa been taken.

A reckless Grand Jury can do as much harm to the com-
munity and to law enforcement as a weak Grand Jury.

13
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Do not investigate matters out of the province of the
Grand Jury, or merely because someone suggesied an inves-
tigation, without sufficient information, or merely because it
would be an interesting matter to investigate.

Do not discuss cases with Your fellow jurors outside of
the jury room.

It is of great importance that your attendance be regu-
lar and on time. If you are unable to attend the session, or
desire ¢o be excused, ask Permission. The unexpected lack of
& quorum causes a great loss of time and money to the ine
dividual jurors as well ag to the suthorities and witnesges.

When considering undertaking any special investigation,
It is wise to consult the district attorney beforehand, so that
he may arrange routine business accordingly and advise you
a8 to other matters bearing on such an investigation,

Each juror has a duty and responsibility equal to yours.
Each juror is entitled to be satisfied with the evidence before
being called upon to vote, Although your mind may be made
up, if others wigh to pursue the matter further, you have no
right to dismiss the witness or shut off proper discussion.

Your membership on the Grand Jury is a high honor.
You are among a relatively amall number of citizens of your
community who are chosen to serve on the Grand Jury. This
should therefore mean devoted, responsible participation in
performing Grand Jury duty.
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Foreword

dury service is one of the highest duties
of citizenship, By service on the jury a citizen
perticipates directly in the sdministration of
ice. )

-

This handbook describes in general
terms the functions of the juror in our courts,

Jurors in the trial courts of Maryland
mybeuﬂedonlo.eminboe.hdvﬂlnd
criminal cases.

By reading this handbook and following

- B, you will be better able to make your

contribution to the administration of justice
more valuable,

I. INTRODUCTION

This handbook is intended to assist thoge
who have never served as jurors in the courts,
and to refresh the memories of those who
bave had past experience in jury work.

nemembenofthejnrym a part of the
coust itself. Their work is just as important as
that of the judge who presides at the trial, J'o
achieve the proper result it is necessary that
the jury and judge cooperate in a common
effort to assure that justice is accomplished.

The chief requirements for the rendition
of satisfactory jury work are intelligence,
sound judgment, integrity, and impartiality
upon the part of each juror,

Thewortofthejumrnquiruthen&noct
respousibility, and in the discharge of that
responsibility he must be diligent in effort
and conscientious in thought. i
grave injustices may resuli.




It is necessary that persons charged with
crime be fairly and justly tried, that the public
safety and welfare be protected on the one
hand, and private rights and liberties be
safeguarded on the other. It is the business of
every citizen to make sure that this is done,
and it is a duty which the people must do for
themselves, if life, liberty, and property are to
be kept secure.

In civil cases which involve the personal
and property rights of litigants, it is the

ion of jurors to make sure that these
rights, whatever they may be under the law,
are upheld and vindicated.

A juroe's reward lies in the knowledge
that he has performed a high duty of
citizenship and has aided in the sdministra-
tion of justice.

Hi. THE COURTS

In the Courthouse there are one or more
civil law, equity, and criminal courts. You
may be called for service in civil law of
criminal cases.

Some of the comments in this handbook
#pply to both the civil law and criminal trials:
while others apply only to one or the other.
Since there are important differences ia the
trials of cases in the two jurisdictions,
perhaps a brief reference separately to e trial
in each will be heipful.

Il. HOW WERE YOU CHOSEN AS
A POTENTIAL JUROR?

- In Maryland, most registered voters 18
Years old or older are eligible for Jjury service.
In each county and Baltimore City, from time
to time the names of an appropriate number
of eligible people are randomly selected. This
procedure, and all other procedures relating
to jury selection are conducted without
reference to the race, creed, sex, color,
national origin or economic status of the
prospective juror,

Those selected are sent questionnaires
designed to insure that they meet all legal

" qualifications and are not disabled for serving

by serious illness or oiher grave reasons.

Next, a number of persons who are both
eligible and not entitled to be excused are
actually summoned for jury service. You are
one of those persons, and from this “'pool’’ of
potential jurors will be chosen at random
those who will actuslly make up the trial
juries in civil and criminal cases,

7

IV. THE TRIAL OF A CIVIL LAW CASE
A. Terms Frequently Used
At the outset you should be familiar with
certain terms constantly used.

The person who brings an action against
another is the plaintiff.

The person against whom the action is
brought is the defendants, N

The })ldntz'ff and the defendant are the
parties.

The plaintiff has stated his claim in a
paper called the declaration.

The defendant sets out his reply in @
paper called a plea.

Theupupenmthoprmpdpbodm,s
in the case, .
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Sometimes a defendant has a counter
claim aguinst the plaintiff.

In the trial of a civil law case, the jury's
duty is to determine the facts of the case, and,
after doing so, the jurors must apply to those
facts the law of the case as the judge declares
it o be in his charge or instruclions. This is
different from a criminal case, in which the
instructions of the judge are advisory enly, - -

B. Examination and Selection
of the Triail Jury

Sometimes at the outset of the tria] of a
civil case jurors are questioned in open court
io find out if they are disqualified from sitting
in the particular case. The judge or clerk and
the attorney then strike a certain number
{rom the list and the remaining twelve go into
the jury box es the jury. A juror who is
excused during this proccas should not feel
that there is any implication of unfitness or
discouriesy to him.

10

administers the obligation substantially in the
following form:

**Members of the jury, you and each of
you solemnly declare and affirm that you
will well and truly try the insues joined
between........ , plaintiff, and. ....... .
defendant, and a true verdict give
according to the avidence.*’ .

T'hhhnnolemnpledgebytbejmonthn
they “‘will well and truly” try the case. It
means that they will hear and consider

“carefully all the evidence and will weigh the

issues intelligently and impartially, It means
also that they will put out of their minds all
sympathy and prejudice and will be con-
cernod with only the law and evidance.
Finally, ¥ means they will render a true
verdict that accords with the law and the
"m .

Wbcntbeoblignﬁonbubeenuhn.lbe

jury no longer consists of twelve ordinary
dﬁuu.-thaymnovnpnﬂoltbom
itself,

12

The judge will designate one of the
twelve jurors as foreman.

llthecueisexpectedtobeulengthy
one, one or more alternate jurors may sit with
the jury during the trial. An alternate may
become a jury member if one of the regular
jurors is taken sick or is otherwise unable to
continue as a juror during the trial of the case.

C. The Juror's Obligation

When the jury has been selected, twelve
persons have been chosen to assure that
hu&eunderlhehwhdoneintheasetobe
tried, Theyuemt-edint.hejuryboxlnd
addressed by the Clerk:

““Members of the jury, stand and raise
your right hands."

The jurors then rise; each holds up his
right hand. They face the judge as the clerk

11

D. Stages of Trial

Afier the jury has been sworn, the tria]
begins. Here are the various stages of the
trial;

1. The opening statements of the lawyers
in whick counsel for the plaintiff and for the
defendant give the jury a preview of what
each side expects to prove. Counsel for the
defendant may defer his opening statement
unil after the plaintiff's witnesses Lave
testified. These statements are not evidence.

z.mephinﬁffulh'itnumtomn

3. If considered neceasary or desirable,
the defendant calls witnesses to disprove the
plaintiff's contentions, or to prove his own
case, or both, (Each party bas a right to
question opposing witnesses and to present
evidence to rebut new matier offered by the
opposing party.) .

l.mjnd:'dnrmthojuqagwm
13
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law, and may refer to the evidence.

5. The case is argued by counsel. TAese
arguments are not evidence.

@. The jury retires to consider its verdict.

7. The jury deliberates in the privacy of
the jury room, and reaches ita decision.

8. The jury returns to the courtroom and
renders its veordict.

E. The Charge to the Jury
Functions of Judge and Jury

The law is what the judge declares the
law to be in his rulings oe instructions. After
the verdict is rendered these rulings and
instructions are reviewable by a higher court,
if desired by the disappointed party, for the
purpose of correcting any mistakes. The
evidence is what has been presented lo the
jury by oral testimony, documents or others-

14

V. THE TRIAL OF A CRIMINAL CASE
A. Terms Frequently Used

At the outset you should be familiar with
cenain terms constantly used.

Indictment, information, or warrant —
The charge or complaint in a criminal case
may be in the form of an indictment,
information, warrant or other charging docu-
ment. No siuch document can be considered as
evidence of the guilt of a defendant. Each
constitutes merely a method of Lringing a
defendant to trial and informing him of the
charges against him. An accusation may be
set forth in separate numbered paragraphs
known as counts.

The State prosecutes a criminal case on
behalf of the people.

The accused is referred to as the
defendant oc the traverser. The terms mean
the same. They refer to the person on trial.

18

wise under the guidance of the judge. From
this evidence the jury reaches its conclusions
as o what are the facts in the case.

The judge and the jury are. the two
disinterested agencies in the administration
of justice in the courts. The parties and
counssl, naturally, are interested. But the
jury and the judge have no interest except
that justice and right shall prevail.

The judge will state the law in the case.
The jury must accept his statement of the law
and decide the case based oa the law as he
has been given it. The jury cannot substitute
its views on the law for those of the judge.

The jury makes the scle decision on the
evidence in the case. It is the jury’'s duty to
reach its own conclusions on the evidence
without regard to what it thinks may be the
view of the judge with respect to the facts. If
the judge comments or refers to the evidencs
in the case in his charge, he will be careful to
advise the jury that the jury alone decides the
facts, but the jury must accept the judge's
instructions as to the law.

18

8. Examination and Selection
of the Trial Jury

Sometimes at the cutset of the trial of a
case jurors are questioned in open court to
find out if they are disqualifiad from aittine is:
the particular case. Sometimes they merely
step forward to be identified, before they are
accepted or challenged. The State and the
defendant esch have a certain number of
peremptory challenges (without stating a
reason) in a particular case, and challenges
are exercised sccording to the judgment of
counsel. For peremptory challenges no reason
need be given, and a juror should not feei that
when he is so .challenged there is any
implication of unfitness or discourtesy to bim.

The judge will designate ths foreman
the jury in each case.

fik

if the case is expected to be & lengthy
one, one or more tlternate jurors may sit with
the jury during ths triai. An slternate may
become a jury member if one of the regular
jurors is taken sick or ia otherwise unable to

17
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conlinue as a juror during the trial of the case.

C. The Juror's Obligation

When the jury has been selected, twelve
persons have been chosen to assure that
justice under the law is done in the case to be
tried. They are seated in the jury box. The
clerk then speaks:

*‘#Members of the jury, stand and raise
your right hands."”

The jurors then rise; each bolds up his
right hand. They face the judge &s the clerk
administers the obligation, substantially in
the following form:

‘‘Members of the jury, you and each of
you, do solemnly declare and affirm that
you will well and truly try the issues
joined between the State of Marylsnd,

and...... , defendant, and a true verdict
give according o the evidence.”
18

1. The opening statement of the State's
Attorney or his assistant gives the jury a
preview of what the State expects to prove.
Counse] for the defendant has the right to
make a statement in behalf of his client at this
stage of the case, but is not required to do so.
These statements are mot evidence.

2. The State calls witnesses Lo prove its

3. The defendant may call witnesses in
his behalf; he also may testify, but he is not
cbliged to do either, becausé the burden of
proof is on the State to prove the defendant
guilty beyond a reasonable doubt. As the
presumption of innocence attends the de-
fendant throughout the trial, no prejudicial
inference is to be made against him if he
elects not to testify. (Each party has a right to
question opposing witnesses and to present
svidence to rebut new matiter offered by the
opposing party.)

4. The case is argued by counsel. These
srguments are not evidence.

This is a solemn pledge by the jurors that
they “‘will well and truly’’ try the case. It
means that they will hear and consider
carefully all the evidence and will weigh the
case intelligently and impartially. It means
also that they will put out of their minds all
sympathy and prejudice and will consider
only the law and evidence. Jurors must not
allow bias or prejudice to influence them in
the slightest degree. Finally, it means they
will render a true verdict according to the law
and the evidence, that is, a just and righteous
judgment.

When the oath has been taken, the jury
no longer consists of twelve ordinary citizens,
~ they are now an important part of the court
itself.

D. Stages of Trial

After the jury has been sworn the trial
begins. Here are the various stages of the
trial:

19

5. The judge may give the jury his
advisory instructions either before or after the
argument of counsel.

6. The jury retires to consider its verdict.

7. The jury deliberates in the privacy of
the jury room, and reaches its decision.

8. The jury returns to the courtroom and
renders its verdict.

E. The Charge to the Jury '
Functions of Judge and Jury

The judge and the jury are the two
disinterested agencies in the administration
of justice in the courts. The parties and
counsel, naturally, are interested. But the
jury and the judge have no interest except
that justice and right ahall prevail. )

The judge will state his view of the law
applicable to the case in the form of advisory

a1



instructions, but the jury is nct bound by the
advisory instructions, because under our law
the jury is judge of the law and the facts on
the question of guilt or innocence. The jurors
are bound by their obligation to apply what
they determine the law to be, rather than
their views as to what it ought to be.

The jurors’ function is to decide whether
the defendant is guilty or not guilty. They
should have no concern with the sentence
which may be imposed if the defendant is
found guilty, and should not permit consider-
ation of punishment to influence their verdict.
Our laws generally give a wide range in the
sentences which may be impaosed, and if the
jury finds a defendant guilty, it is the duty
and responsibility of the judge to decide what
the sentence in the case shall be, within the
limits prescribed by law. The judge has the
same knowledge of the facts as the jury. He
also has the right, if he considers that it may
be desirable or helpful, to obtain additional
information about the defendant by requiring
(a) & written presentence report and recome
mendation and (b) an examination of the

22

VI. GENERAL COMMENTS

The followinig comments relate to both
civil and criminal trials, unless otherwise
stated.

A. Questions of Law

At every stage of a trial, questions of law
may be presented to the judge in the presence
and hearing of the jury. Usually they have to
do with objections to testimony that one side
or the other wishes to present. The law
requirey the judge to settle these questions.
This does not mean that the judge is taking
sides; a legal question has been raised and he
has to decide if the evidence is permissible
under the law. It is the right of the lawyers to
object to testimony which may be legally
inadmissible. The dcision by the court on the
objections does not indicate in.any way the
views of the judge as to the merits of the case
or how it should be decided. The evidencs iz

24

defendant and report by the medical adviser
of the court. .

It is the jury’s duty to reach its own
conclusions on the evidence without regard to
what it thinks may be the view of the judge
with respect to the facts. If the judge
comments or refers in his charge (o the
evidence in the case, he will be careful to
advise the jury that the jury alone decides the
facts.

what the judge determines to be proper under
the law for the jury to consider in the case,
and from this evidence the jury reaches its
conclusions as to what are the facts in the

case,

Exceptions, if any, to the charge of the
court to the jury and the reasons for certain
other objections are usually presented or
discussed by counsel with the judge at the
bench or in chambers. The purpose of such
procedure is to prevent the jury hearing
matters which may be inadmissible.

B. The Argumaeniz of Counset

The arguments of counsel for the parties,
after all the evidence has been introduced,
mark an imporiant point of any trial. The
discussion of the evidence by the lawyers may
help the jury to recall many things in the
testimony that might have otherwise slipped
from memory. Their chief service Lo the jury
is in arranging the evidence into & composite
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picture, fitting part to part, so that the
evidence is no longer a mere jumble of
disconnected facts, but a connected narrative.
The attorney naturally has a one-sided view
because he is an advocate. His side appears to
bim to be right, but his presentation is
counterbalanced by that of his adversary.
This clash of opposing views helps the jury to
arrive at the truth from what is often & mass of
conflicting evidence. It should be borne in
mind, however, that the arguments of counse]
are not evidence in the case.

C. Courtroom Procedure

Proceedings in court are formal. En-
trance of the judge into the ecouriroom
signifies the beginning of proceedings for the
day or resumption of proceedings after a
recess; and upon the entrance of the judge the
jurors and all others in the courtroom should
rise. Courtesy and politeness in the court- _
room, as elsewhere, are always the safest and

26

The rules of evidence are besed on
experience of courts over many years, Some
of these rules mey not be understood by you,
but it should be remembered they have been
developed in trials over the centuries. A juror
should not be prejudiced for or against one
side or the other on account of objections
made to the introduction of evidence, or
rulings therson by the court.

Sometimes a juror may himself wish ¢o
ask a question of a witness afier examination
by counsel for both parties has been
completed. Such questions are usually not
Decessary and are proper only for the
of getting information, and mnot for the
purpose of discrediting or arguing with the
witoess. However, if a juror has a Question
which he feels should be asked, he should
write his question and present it to the judge
upon the conclusion of the examination of the
witness. The court will then ask the Question
if the information sought is material (o the
fesue and admissible mnder the rules of
evidence,

PO

best guide for all jurors. Jurors are expected
to be neatly and sppropriately attired.

The court will consider the eomfort and
convenience of jurors. When a juror wishes to
bring Lo the attention of the judge some
matter affecting his service, such as a
personal emergency, he is at liberty to send
word to the judge through the court bailiff , or
be may ask to see the judge privately.

D. Conduct of the Jury During Trial

Jurors should guard against making up
their minds concerning a case or even
discussing it among themselves or with
anyone else before the testimony has been
completed and the case has been finally
submitted to them by the judge. In human
experience it is often true that when cnce a
person expresses his views, he besitates to

them,

27

‘he opening and closing statements of
the .awyers are not evidence in the case. A
juror should disregard any statement of fact
made by a lawyer in his opening statement or
in the closing argument which the jurar does
pot think has been proven by the evidence,

Sometimes testimony is admitted which
the court later rules should be stricken from
the record. When the judgze says that certain
evidence is stricken, or ruled out, he means
that the jury must not consider it in arriving at
its verdict.

In deciding a case jurors are expected to
bring to bear the experience, common sense,
and common knowledge they possess, but
they are not to rely upon any private scurces
of information. If s member of the Jury should
happen to know something about the case and
should disclose his knowledge in the jury
room, the party adversely affectsd would
have no opportunity to answer #. The
knowledge of the juror might be only half true
or, perhaps, could be explained, and ought to
have no influence on the outcome of the case,
even if true. If a juror happens to know some
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facts about the case, he should st the sarliest
possible time inform the judge and should not
in the privacy of the jury rcom mention any
fact that has not been disclosed in the trial of
the case.

While a trial is in progress, a juror should
never inspect the scene of an accident or other
event involved in the case. Under appropriate
circumstances, however, the judge may
srrange for the whole jury to be taken to view
the place or object involved in the proceeding.
Jurors must not discuss the case with others
or read about it in the newspaper or listen to
broadcasts about it until after the trial is
ended and the verdict returned. Their
decision must be controlled by the evidence in
the case and by nothing else.

If any person tries to talk with & juror
ahout & case on which he is sitting and while it
is pending, the juror should refuse to listen.
He should tell that person it is improper for
him to discuss the case or receive any
information except in the courtroom. If the
person persists, the juror should attempt to

30

just result possible. The issues, details of the
evidence, inferences to be found from the
evidence, and all other matters should be
subjected to as much discussion as the jurors
wish before there is any vote.

Jurors should freely exchange their
views and should not hesitate to change their
original views or opinions if they are
convinced that these are wrong. Jurors should’
understand that, in civil cases, they are not
responsible for the law since it is stated to
them by the judge. It is their duty to make
their decision on the basis of the law as
explained by the judge in his charge or
instructions, whether they agree with his view
of the law or not. In criminal cases the
instructions of the judge as to the law are
advisory only, and the jury is judge of the law
as well as the facts but jurors are bound by
their obligation to apply what they determine
the law to be, rather than their own views as
to what it ought to be.

If the jurors feel they are in need of
further instructions, the foreman may send
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Jearn his identity and the incident should be
reported lo the judge at once.

Jurors should be careful while the casse is
on trial not to communicate on any subject
with any lawyer or witness in the case. Such a
contact, even though entirely innocent, is
subject to misunderstanding and misrepre-
sentation and may result in a mistrial.

E. Conduct in the Jury Room

After the lawyers have finished their
concluding arguments, and the charge of the
court has been delivered, the jury retires to
the jury room to consider the verdict.

. How shall the jury proceed? The jury
proceeds as the members desire. The
foreman acts as presiding officer. In the jury
room all jurors should have a free opportunity
to express their views and in such a way as
will tend to produce the most intelligent and

a

word to the judge, and it is then for the judge
to decide if the request should be granted.

The verdict must represent the consid-
ered judgment of esch juror. In order to
return a verdict, it is necessary that each juroe
agree to it. The verdict must be unanimous. If
the jury cannot agree, a mistrial must be
declared £nd then the same case must be
tried again before another jury.

It is the duty of jurors to consult with one
another and to deliberate with the view to
reaching an agreement, if they can do so
without violence to individual judgment. Each
juroe must decide the case for himself, but
only after an impartial consideration of the
evidence with his fellow jurors. In the course
of the deliberations, & juror should not
hesitate to re-examine his own views and
change his opinion if convinced R is
erronecus. But by the same token a juror
should not surrender his honest conviction as
to the weight or effect of the evidence solely
because of the opinion of hiz fellow jurors, or
for the mere purpose of returning a .verdict.

as
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The jurors are pot pertisane. They are
judges of the facts or, in a crimina! case, of
both the law and the facts. Their sole interest
ie to ascertain the truth from the evidence in
the case,

Jurors may draw logical inferences from
any facts established by evidence which they
believe to be true. In other words, members
of a jury, in reaching their verdict, should use
the kind of common sense which they employ
in the ordinary affaira of life. They should
carefully weigh the svidence, consider the
personal interest of any witness, and the
weight to be given any particular evidence,
durors should besr in mind that they are
pledged to pass judgment in & particular case,
and they should understand that they have no
concern beyond that case.

After the trial is over, a juror is not
required to discuss the verdict or the jury
deliberations with anyone except the judge
who presided in the case.
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vit. CONCLUSION

These are some of the matters the jurors
should know. In order to decide cases
cotrectly jurors must be booest and intelli-
gent. They must have both integrity and
judgment. They must decide the facts and
apply the law impartially, without prejudice
and without favor to rich and to poor alike, to
men and to women, and to all persons without
regard 1o race, color, or creed.

The performance of jury service ia the
fulfillment of a civic obligation. The demo-
cratic system depends in s large measure on
the integrity, intelligence, and general quality
of citizenship of the jurors who serve in our
courts,
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“ . . The judicial power of the state shall be vested
exclusively in a unified judicial system which shall con-
sist of a supreme court, a court of criminal appeals, a .
court of civil appeals, a trial court of general jurisdic-
tion known as the circuit court, a trial court of limited
jurisdiction known as the district court, a probate court,
and such municipal courts as may be provided by law.”

Excerpt from Amendment No. 328,

Section 6.01, Article VI,
Constitution of Alabama of 1801,
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A MESSAGE FROM CHIEF JUSTICE
C.C."BO” TORBERT, JR.

In past years, there was no structure to provide for adequate manage-
ment or administration of the judicial system of our state.

Today, we have that etructure, and we are saving tax dollars with
a businesslike approach to the management of the system. The 1,400
judges, officials, and employees of the judicial branch of state
government, located in 353 different offices across the state, are
working in concert to properly administer the trial court operations
of Alabama.

We have today a system in which accountability rules—account-
ability which demands justification for all expenditures; account-
ability which requires justification before new judges or personnel

are added to the payroll; accountability in managing and moving .

cases through the courts; accountability in utilizing jurors and wil-
nesses; and perhaps most importantly, accountability in the service
and conduct of your judges.

The cause of justice is served by wise decisions carefully made.
This is our ultimate task, and I pledge to you our continuing effort to
ensure swift and sure justice for all and 4o do 80 in the most economi-
cal way possible,

(05 FaY

C.C. Torber, Jr.
Chief Justice

ALABAMA COURTS, 1875-1877

Alabama's trial court system operated virtually unchanged since the
early 1900's. Before 1977, there were 85 courts under 23 different
names operating in Alabama's 87 counties.

The only method available to citizens for collecting small claims -

(under $500) was through a justice of the peace. Many people felt
they could not take action to recover their claims when attorney’s
fees and court costs exceeded the amount of their claims.

There were no means by which to discipline or remove corrupt or
incompetent judges—no way for a citizen to complain about judicial
impropriety. A heavy backlog of cases clogged the courts.

CITIZENS DEMAND CHANGES

As the courts got further and further behind with their work, and as
crime continued to increase, taxpayers demanded that something be
done,

The Alabama legislature passed a new Judicial Article in 1873,
and the people approved it in a statewide vote, making it a part of
their Constitution. .
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THE ALABAMA
JUDICIAL SYSTEM

m THE CHIEF JUSTICE, THE SUPREME COURT,
AND THE ADMINISTRATIVE OFFICE OF COURTS

In addition to hearing appeals, our highest state court, the Supreme
Coun, ie charged with the responsibility of adopting rules of pro-
cedure to be used by the courts of our state. The Administrative
Office of Courts provides coordination and service for trial court ad-
ministration. )

Under this authority, rules of practice and procedure and judicial
administration have been adopied to eliminale many of the tech-
nicalities which caused delay in the trial couris and needless rever-
gals in the appellate courts.

In less than five years, the procedures for all courts in Alabama
have been revised.

The Supreme Court is composed of a chief juslice and eight
associate justices. The chief justice is the administrative head of the
state judicial system.

£13 THE APPEALS COURTS

The intermediate ccurts of appeal in Alabama are the Court of Cri-
minal Appeals and the Court of Civil Appeals.

The Court of Criminal Appeals hears appeals of all misdemeanor
cases, including violations of town and city ordinances, and all
felony cases prior to review by the Supreme Court.

The Court of Civil Appeals hears appeals of all civil cases where

the amount involved does not exceed $10,000; appeals from ad-

ministrative agencies other than the Public Service Commission; and
appeals in workmen's compensation and domestic relations cases_
prior to review by the Suprems Court. ,
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513 THE cIRcUIT COURTS

Alabama's trial courts of genera) jurisdiction are the circuit courts
which exercise both criminal and civil jurisdiction. The circuit courts
have exclusive original jurisdiction of all civil matters where the
amount exceeds $5,000 and of all criminal felony prosecutions. The
circuit courts have original jurisdiction concurrent with the district
courts on civil matters exceeding $500; guilty pleas in felony cases
not punishable by death; and juvenile cases. The circuit courts also
exercise appellate jurisdiction of civil, criminal and juvenile cases
from the district courts and prosecutions for ordinance violations
from municipal courts, unless a direct appeal is provided to the court
of civil or criminal appeals by rule or law. The state is divided into 39
circuits,

512 THE pisTrICT CouRTS

The district court, a trial court of limited jurisdiction, has replaced a
hodgepodge of local county courts, It has original jurisdiction concur-
rent with the circuit court of all civil matters in which the amount
does not exceed $5,000; felony guilty pleas in offenses not punish-
able by death; and juvenile cases. It also has exclusive jurisdiction of
misdemeanor prosecutions, unless these are prosecuted within a
municipal court; preliminary hearings in felony cases; and civil mat-
ters (small claims) in which the amount in controversy does not ex-
ceed $500. There is a district court in each county.

Citizens can file actions of $500 or less in the small claims court
without being represented by an attorney. A free booklet explaining
how to file a small claim is available at all district courts,

£12 JUVENILE PROCEEDINGS

In 1975 the juvenile laws of the state were revised so that today the
circuit court and the district court exercise original concurrent
jurisdiction as the juvenile court. The juvenile court is defined as
either the juvenile division of the district or circuit court, In those dis-
tricts having only one district judge the judge of the district court
serves as the juvenile judge. In districts having more than one judge
the presiding circuit judge designates either a district judge or a cir-
cuit judge to serve as the judge hearing juvenile cases. Juvenile
jurisdiction is exercised by a circuit judge in eleven counties at this
time. In the remaining 58 counties and the Bessemer Division of
Jefferson County, a district judge sits as the juvenile judge.

£]2 THE MUNICIPAL COURTS

Under the Unified Judicial System, municipalities may choose to
maintain their courts or to abolish them and utilize the new district
courts for prosecution of municipal ordinance violations.

Municipal judges, as all other state judges, are required to be
licensed attorneys,

512 THE PROBATE COURTS

Probate courts have general jurisdiction over all matters having to do
with the probate of wills; the administration of estates of persons
who died without wills; the business of orphans; and the ascertdin-
ment of property rights of widows.
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£]2 THE JUDICIAL SYSTEM STUDY COMMISSION

Under Alabama law, this commission has the responsibility of con-
tinuously studying and making recommendations concerning the
judicial system of the state and the administration of justice, includ-
ing criminal punishment and rehabilitation,

The commission is chaired by the Chief Justice of the Supreme
Court, and is composed of six members of the House of Representa-
tives Judiciary Committee, six members of the Senate Judiciary Com-
mittee, the Speaker of the House, the Lieutenant Governor, members
of the Judicial Conference, the legal advisor to the Governor, and a
member of the staff of the Atlorney General,

6] THE JUDICIAL COORDINATING COMMITTEE

The Supreme Court of Alabama has established a Judicial Coordinat-
ing Committee under the provisions of the Law Enforcement Admin-
istration Reauthorization Act of 1878,

This Committes, composed of representatives of the judiciary and
the criminal justice community, is chaired by the Chief Justice of the
State Supreme Court. The committee establishes priorities for the im-
provement of the courts of the state; defines, develops, approves, and
coordinates programs and projects for the improvement of our
courts; and develops an annual State Judicial Plan for the improve-
ment of the courts.

£13 THE JUDICIAL INQUIRY COMMISSION

The Judicial Inquiry Commission is a seven-member commission
established to investigate complaints of wrongdoing made against'‘a
state judge. The commission may bring charges against judges for
violation of any canon of judicial ethics, misconduct in office, failure

to perform their duties or for being physically or mentally unable to

perform their duties.

&1 THE COURT OF THE JUDICIARY

This five-member court hears charges brought by the Judicial Inquiry
Commission and may censure, suspend, retire or remove a judge
from office. Appeals from this court 80 to the State Supreme Coust.

§13 THE ALABAMA JUDICIAL COLLEGE

Prior to the establishment of the Alabama Judicial College, efforts to
provide professional education and training for judges and other
court personnel were fragmented at best, and, in most cases, nonex-
istent. New judges and court employees had to “learn by .doing",
which sometimes proved to be a long and coslly process,

To meet these needs, the Alabama Judicial College was
established as an affiliate of the Administrative Office of Courts. Tha
judicial college is located on the campus of the University of Ala-
bama, with offices, classrooms, and conference facilities located in
Farrah Hall. In addition to physical facilities, the University provided
a grant to the judicial college to help operate ils programs.

The Alabama Judicial College provides a wide range of continuing

educational programs for judges, clerks, registers, court reporiers,
and other court officials and employees within the Unified Judicial
System, and classes and workshops for other members of the crimi-
nal justice community,

§13 THE ALABAMA STATE BAR

The 6,000 members of the Alabama State Bar who iry cases in the
courts of the stale are an integral pari of the Alabama Judicial System.
‘Through past efforts and continued suppont, the lawyers of the siale
have coniributed greatly to improvements in the administration of
justice in Alabama, The State Bar is also active in judicial system
educational programs through its support of the Alabama Judicial
Coliege. Additionally, the state's lawyers serve on numerous adviso-
Eyo commissions and committees appointed by the Alabama Supreme
urt, :
9
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Justice in carrying out these duties. AOC provides the management
service for the efficient operation of the Unified Judicial System, and
works with local court officials to improve procedures for juror and
case management. This ensures tha all persons accused are guaran-
teed a speedy trial. Victims of crime no longer have to sit by while of-

" fenders go free because of long delays, during which key evidence

may be lost or vital witnesses may die,

With the assistance of the Administrative Office of Courts, trial
courts have initiated sound jury practices that have brought about
subslantial savings in cost and, at the same time, have improved juror
satisfaction,

To help save time for jurors and witnesses, telephone call-in

ore AOC Accomplishments

The number of court forms has been reduced from more than 10,000
fo approximately 300, .

Uniform records management and filing procedures have been
established for all courls,

Court records Lave been inventoried, and a records retention and
destruction schedule has been established, This will free thousands
of feet of courthouge space of useless records,

A uniform court personnel system is in operalion,

* Centralized budgeting has increased cost effectiveness,

An expense accounting system increases financial accountability
within the courts,

The aniform information system provides detailed information on
the operation of the courts, including a criminal case history system
which tracks criminal cases from filing to disposition—a valuable
tool for law enforcement officers.

The Uniform Traffic Citation Contro} Program provides more
securily and control for uniform traffic citations, accounting for each
ticket as it enters the court system. This program is adding hundred
of thousands of dollars to state revenue colleclions,

1




VITAL MEMBERS OF
THE ALABAMA JUDICIAL SYSTEM
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Judges Court Clerks
Jury Commissioners Other court personnel
Registers Warrant Clerks
Court Reporters Lawyers Law Clerks
Referees Magistrates
Court Administrators Secrelaries
Clerks Bailiffs
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IMPORTANT GROUPS VITAL TO
THE ALABAMA JUDICIAL SYST
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Chiefs of Police Department of Comarvationf

Juvenile Probation Officers and Natural Resources
District Attorneys Board of Pardons and Parol
Department of Puhlic Safety - Probatiea Officers !
Sheriffs Department of Youth Servig
Attorney General's Office County and City Government
State Toxicologist The Executive and Legislative
Alabama Law Enforcement Branches of state government :
Planning Agency Examiners of Public Accounts j
Alabama Criminal justice Alabaina State Bar
Information System Department of Corrections 13
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ACCOMPLISHMENTS OF
THE UNIFIEDR JUDICIAL SYSTEM

Alabama's court system was rated as one of the ten best in the United
States by the National Center for State Courts survey.

A recent audit report by the Law Enforcement Assistance Ad-
ministration rated Alabama and Kentucky as having the best court
systems in the United States,

In spite of rising case loads, the Supreme Court, the Court of Crimi-
nal Appeals and the Courl of Civil Appeals have maintained current
dockets since 1973,

Backlogs in circuit and district courts have been reduced. The num-
ber of case dispositions is exceeding the number of case filings in
both jurisdictions—and the number of case filings has increased in
both.

]
[ ]

L 3

THE COURT SYSTEM BUDGET AND REVENUES

Only 2%, of the State of Alabama's total expenditure in 1978-79 was
made by the judicial branch of state government, and couri-generated
revenue contribules greatly to many important slale services. In fiscal
1978-79, money from the courts went to the following;

$12.7 million to the state general fund,

$2.5 million to county government funds,

$1 million to District Attorney funds,

$2.6 million to other state and county funds,
Expenditures
for Courts: 2%

ANl Other
1State Expenditures: g8%

15

e

= =




2

b

-0§1 -

16

ar

L S

A MESSAGE FROM ALLEN L. TAPLEY

You have a right to be proud of Alabama's court system. lis rise from
a siluation of confusion to a mdel syslem is due to the dedication
and cooperation of many people—the Chief Justice and Associale
Justices of the Supreme Coun, judges of the appellate courts, trial
judges, clerks and registers and court employees, city and counly
government officials, educational inslitutions, the executive and
legislative departments of government, the state's lawyers, and most
of ull, the citizens of our state,

The Administrative Office of Courts is an organization dedicaled
to serving the cause of justice for every citizen. We will work to
make a good system even better; to solve problems; and 1o plan and
implement improvements,

With your cooperation and help, we will keep Alabama's court
system among the best in the nation,

b= iy

Allen L. Tapley
Administrative Director of Courts
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Left to Right: Hon. Frank E. Henderson, Associate Justice, Hill City; Hon. Francis G. Dunn,
Associate Justice, Sioux Falls; Hon. Roger L. Wollman, Chief Justice, Aberdeen; Hon. Robert
E. Morgan, Associate Justice, Chamberlain; Hon. Jon Fosheim, Associate Justice, Huron.
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May, 1979
TO THE CITIZENS OF SOUTH DAKOTA:

In response to the many inquiries you have made regarding the organization
and functions of your unified judicial system, the Supreme Court has directed
this booklet to be prepared.

We trust that the explanation contained in this booklet will lead fo a better
understanding of your judicial branch of government. Further, its purpose is to

provide a basic understanding of the judicial process of justice in South Dakota.

Additionally, we would like to take this opportunity to thank the members of
the task force who assisted the judiciary in preparing this booklet.

For the Court,

ROGER L. WOLLMAN
CHIEF JUSTICE
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The Unified Judicial System

In January, 1975, South Dakota's courts
were recrganized into a unified judicial
system when an amendmant to the State
Coastitution took stfect. There are now
two basic levels, a Supreme Court and
the circuit courts. A subsystem of magis-
trates’ courts functions under the euthor-
ity and supervision of the circuit courts.

The unification brought together at the
state circuit court level a number of
functions formerly delegated to other
governmental bodies:

*  Juvenile, probate and mental health
matters formerly handled by the dis-
trict county judges;

® Less serious criminal matters
formerty handied by the district
county judges and justices of the
peacs; and

¢  Municipai ordinance violations
formerty handled by the municipsd
courts, justices of the peace and
police magistrates.

The circuit courts have been provided
stafts of professional court sarvice
officers to perform aduit and juvenile pro-
bation services. Adult sarvices formerty
were provided by agents of the State
Board of Pardons and Paroles, and juve-
nile sarvices, by county employees under
supervision of district county judges.

The clerk of court was changed from an
slected to sppointed office.

The Supreme Court was given the
responsibility for administering the state-
wide systemn, and all court personnel are
now paid by the state.

The Supreme Court

The South Dakota Supreme Court, the
highest court in the state, conrsists of the
Chief Justice and four associate justices.
One justice is elected from sach of five
districts for & term of eight years. The five
justices select one of their number to
serve 3 four-year term as Chief Justice.

Thers are some cases which start in the
Supreme Court, but mostly the Court
hears appeals from circuit court deck-
sions. The Chief Justics administers the
unified judicial system, including the
circuit courts, tha magistrates’ courts,
and the admission of attorneys to the
practice of law.

The secretary of the Board of Bar
Examiners of the State of South Dakota
is appointad by the Suprame Court.

Law Clerks assist in ressarching the

law that must be applied to a particular
case pending before the Court.

- 154 -
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The Clerk of the Supreme Court s
appointed by the Court and is responsible

for the filing, indexing and preservation .

of ail Court records.

The State Court Administrator’'s
Office is the non-judicial office which
assists the Court in administering the
unified system,
® A budget and fiscal office supervises
the budget for all state courts, and
purchases and maintains contrcl of
Court property;
® A personnel and training office
administers the system’s position
and salary classifications and recruit-
ment activities, and is responsible
for training of court personnel;
® A court services office provides
guidance and support to staffs at the
circuit level to insure a uniform
statewide probation program; and
® A research and development office
operates the judiciary’s com-
puterized managemeant information
system. It provides caseload and
offender analyses and related infor-
mation necessary to support the
other administrative functions of the
Court.
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Other Courts Located in
South Dakota

Although not part of the state unified
judicial system, there are two other
judicia! systems in the state which should
be mentioned, since often the public is
confused as to their func}ions. One of

these is the federal district court and
the other is the tribal count,

There are three federal district judges in
the state, who hear cases which invoive
federal questions or where there are
law-suits involving persons from other
states, Indians, or actions arising on In-

dian resgrvations, Under their supervi-
sioh are U.S. Magistrates wvho function
under federal law similarly \» state law-
trained magistrates.

indian resarvations in the state usually
have a tribal court which hears cases
involving violations of tribal ordinances
and civil suits involving a tribal member.




- Clrcuit Courts -

The trial courts of the judicial systermn
are the circuit courts. South Dakota is
divided into & number of judicial circuits,
oOr areas, and the judges of & single circuit
may be holding court in several counties
at the same tima.

The number of circuits, their boundaries,
and the number of judges in sach circuit

are established and subject to change by -

8 Supreme Court Rule. There are now 38
circuit judges serving in eight circuits.

The judges are electad for eight-yoar
terms by voters in the circuit they will
sorve.

One judge in sach circuit is appointad by
the Chief Justice of the Supreme Court to
act as the presiding circuit judge. The
presiding judge is responsible for the
administration of the courts in the circuit.
In some of the circuits the presiding judge
appoints a court administrator to assist -
him.

‘The presiding judge and the other judges’
in the circuit hear both civil and criminal
cases. In cases tried without a jury, the
judge decides the cutcome of the case. In
the cases tried befors a jury, the judge
rules on what evidence may be con-
sidered by jurors in reaching their verdict
and instructs them on the law.

Under the 1975 reorganization, the circuit
judges also perform the duties of the
former district county judges, including
juvenile and probate functions. The cis-
cuit judge may hear contested smal
claim actions, contested misdemeanor
cases and preliminary hearings in criminal
cases.

Magistrates

In sach circuit there are magistrates
who act as judges in casas invalving less
serious criminal acts and smaller amounts
of money. Most of the magistrates ir;
South Dakota ars lay magistrates,
meaning that they are not lawyers.
Training is provided by the Supreme
Court through the State Court Adminis-
trator's Office.
Lay magistrates perform functions simisr
to those of the former justices of the
peacs and police magistrates. They may:
® Perform marriages;
®  Set bond in criminal cases; -
¢ Accept pleas of guilty and impose
fines in minor criminal cases and city
ordinance violations according to a
schedule fixed by the presiding cie-
cuit judgs;
® Hear preliminary hearings in criminal
cases unless 2 demand is made by
the accused to have it conducted
befare & circuit judge or law-trained
magistrate; and
* |ssue arrest warrants and search
warrants. '
They are state employees who recaive a
salary fixed by the presiding judge of
the circuit,
Somse circuits have law. trained magis-
trates. These persons are lawyers. Their
powers are broader than the lay magis-
trates and they may also:
® Hear contested civil cases involving
suits for money judgments and
misdemesnos criminal offenses;
® Conduct preliminary hearings in all
criminal cases; and :
® Hear cases and imposs fines and
sentences in any criminal action or
municipal ordinance violation whers
the sentence does not allow &
person-to go to the penitantiary.

They, too, are state smployees whose

salary is set by the presiding circuit
judge.
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There is a clerk of court in sach coun-
ty who maintains the official court files
of all cases before the court.

Clerks of court are also smpowered to
act as lay magistrates at the discretion
of the presiding judgs, and in many
counties they perform both functions.
The Clerks are appointed by and sarve
at the pleasure of the presiding judge.

Court service officers perform pro-
bation functions in both adutt and juvenile
cases. They work with the circuit judges
in supervising aduits and juveniles who
are placed on probation by the courts.
In many areas the circuit judge uses the
court service officers to assist in in-
vestigating child custody and child abuse
cases. They are state employees who are
appainted by the presiding judge. There
is a chief court service officer in aach

circuit who supervises the other officers °

and works in cooperation with the
Director of Court Services.

Each circuit judge has a court reporter
who takes verbatim notes on all that is
s3id in court and prepares transcripts

on appeal or if requested by the judge or
attorneys involved in the Case.

Soms of the circuits employ law clerks
who are lawyers and who assist judges in
ressarching the law applied to specific
cases.

Bailiffs are used when a case is tried
before a jury. They see that no one talks
to or improperty influences the jury while
it is hearing a case or deliberating its
verdict. They open the court and followe
the directions of the judge in keeping
order in the courtroom.
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Juries and Attorneys

The Grand Jury is 8 body of six to

eight citizens selected from the master
jury list, which is selected at randor_'n
from the county voter registration list.

This group is empowered to inquire

into misdemeanors and felonies which
are committed and triable in its county.
It must investigate and inspect jails and
inquire into their management. it must
#iso investigate alleged misconduct of

public officials.

fts proceedings are private and sscret,
and it has broad investigatory powers.

ft may call withesses, require sworn

testimony, and demand the production

of records on its own in addition to

whatever information the state’s attor-

ney provides. it may call upon the
state’s attorney or circuit judge for
advice,

The state's attomney may appear before
the grand jury to give information and

may interrogate witnesses. No person is
permitted to attend its sessions except
the witness actually under examination,
and even the state’s attorney and judge
may not be prasent while the grand jury
is discussing the case or voting.

" After its investigation, the grand jury can

retumn an indictment, a presentment,
or determine no crime has been com-
mitted. Under an indictment, the defend-
ant is brought before a circuit judge

for arraignment and trial. Under a
presentment, the defendant is brought
before a magistrate or circuit judge for
preliminary hearing.
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Except in the federal courts, the grand
jury is not widely used in South Dakota.
Most criminal cases originate with a
complaint or information. Traditionally,
the grand jury in state courts has been
used for alleged crimes in public office
and criminal events which require @
special investigation by a judicial body
befora charges are brought.

Trial Jury

Both the Constitution of the United
States and of the State of South Dakota
guarantee the defendant the right of
trial by jury.

The petit jury, or trial jury as it is testimony and view the evidence
commonly called, is a body of citizens, introduced throughout the trial.
usually 12 in number, who decide the out-

come of a civil or criminal trial. The After all the avidence has been pre-

jurors are chosen from a master jury list sented, the judge instructs the jury
selected at random from the county voter as to the law which it should apply to
registration list, the evidences presented and the different

verdicts it may retumn. After closing

The first step of the trial is the voir dire, arguments by the attorneys, the jurors
are sent cut to a jury room to deliberate

or sxamination of potential jurors, to
insure that the jury selected is fair and in private until they reac:: a verdict.
unbiased. Attorneys for both sides, and

sometimes the judge, examine the poten- While the judge interprets the law in

tial jurors to determine the jurors’ ability svery case, in a jury trial the jury
to render an unbiased verdiet. Thoss
selected as jurors then hear the
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has the responsibility of determining
the facts frorn the evidence presentsd.
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The verdict reflects these focts as they
relate to the law. Thus, citizens who
M-pmhlwnminmm
fole in the administration of justice. -

Prosecution

The Attorney General, an siected
official of the State of South Dakota,

@& the principal law enforcement officer
in the state. As such, he maintains
Qeneral supervision over all law enforce-
ment in the state, and, upon request,
renders legal opinions to state’'s attomneys
and various departments of government.
When requested by the Governor or the
Legisiature, or when in his judgment the
weifare of the stats demands, he repre-

h’gﬂﬁfnmh.wain&nlordvﬂ
action in any court,

‘A state’s sttorney is siected in sech
organized county in the state, He defends
Or prosecutes on behalf of the state or
the county all actions, civil or criminal,
in which the state or county is interasted.
He attends and sdvises grand juries
when in session.

Defense

In criminal cases, the defendant has the
vight 1o be repcesented by a lawyer, i
be can't afford to hire a lawyer, it is the
duty of the court, in all cases nvolving a8
sentence of imprisonment, to appoint 8
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lswyer for the defendant st county ex-
pense if the defendant wants one.

In some areas in the United States, in-
ciuding Pennington County in South
Dakots, 8 public defender’s office has
been set up 8t county expense. in these
places, the public defender represants
defendants who can't atford a lawyer.

It i important to remember that
sppointed counsel and the public de-
fender, even though paid by the state or
county, work for the defendant and must
do the same things for him that retained
counse! would do if the defendart could
sfford one.




" Criminal
Cases

Petty Offenses

A petty offensa is a violation of a state
law which is subject to a judgment

of $25. Some of the more common
petty offenses include non-moving traffic
violations, the use of vehicles of trans-
portation that have improper equipment,
defective accessories or do not have

the necessary accessories.

When a lxw enforcement officer stops
someone for the commission of a petty
offense the accused may do one of four
things:

(1) If he has a South Dakota driver's
license he may give a written promisa to
appear;

{2) It he does not have a South Dakota
driver’s licensa he may sign an admission
and in the officer's presence either mail
a deposit to the office of the clerk of
courts or in the company of tha officer
go to the office of the clerk and personally
make the deposit;

{3} He may make a deposit as sat forth
in number 2 above, but without an
admission. If the accused does this the
officer must notify him in writing that a
failure to appear after making a deposit
will be deemed an admission of the of-
fense and forfeiture of the deposit; or

(4) He may appear in count for a hear-
ing. If tha accused appears in court
and denies the allegations a court trisl
will be held. This court trial will not be
a trial by jury since one accused of 8
petty offenss does not have a right to
trial by jury because a trial by jury is

Sdbaran et
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only a right when one is accused of an
offense which is punishable by imprison-
ment.

Misdemeanors

A misdemeanor is any crime having as its
maximum penaity something less than
imprisonment in the state penitentiary.

Misdemeanors are divided into two
classes distinguished from sach other by
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their maximum penatties. Conviction of a
class 2 misdemeanor may result in thirty
days in & county jail, or a one-hundred-
dollar fine, or both. A class 1 misde-
meanor conviction may result in twelve
months in the county jail or a one-
thousand-dallar fine, or both. The pro-
cedure followed is similar to that used in
felony cases.

After being informed of the charges
against him and of his constitutional
rights &t his first appearancs in court
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' The verdict reflects these facts es they

relate 10 the law. Thus, citizens who
887ve as jurors have a very important
role i the administration of justice.

Prosscution

The Attorney General, an elected
official of the State of South Dakota,

is the principal law enforcement officer
in the state. As such, he maintains
general supervision over all law enforce-
ment in the state, and, upon request,
renders isgal opinions to state's attorneys
and various departments of govemnment.
When requested by the Governor or the
Legislature, or when in his judgment the
weltare of the state demands, he repre-

sents the siste in any criminal or civil
action in any court.

A state’s attorney is elected in sach
organized county in the state. He defends
Or prosecutes on behalf of the state or
the county all actions, civil or criminal,
in which the state or county is interested,
He attends and advises grand juries
when in session.

Defense

In criminal cases, the defendant has the
Tight to be represented by a lawyer, ¢
he can't afford to hire & lawyer, it is the
duty of the court, in all cases involving a
sentence of imprisonment, to appoint a

lawyer for the defendant at county ex-
pense if the defendant wants one.

In some arsas in the United States, in-
cluding Pennington County in South
Dskota, & public defender's office has
been set up at county expense. in these
places, the public defender represents
defendants who can't afford a lawyer.

ht is important to remermber that
appointed counse! and the public de-
fender, even though paid by the state or
County, work for the defendant and must
do the same things for him that retained
counsel would do if the defendant could
afford one.




for a class 2 misdemeanor, tha defendant
pleads guilty or not guilty. if he pleads
guilty, he is sentencad. If he pleads not
guilty, he has the right to a jury trial

it he desires it.

The defendant cannot be tried again for
charges arising from the same incident
if the court or jury finds him innocent
of the charges against him. If the
defendant is convicted, the judge will
santence him. Misdemeanor convictions
in magistrate court can be appealed

to circuit court.

Moving tratfic violations are, for the most
part, classified as misdemeanors.

Whenever a person is arrested for a tratfic
violation punishabie 33 a misdemeanor,
the arresting officer issues a summons
after taking the violator's name, address,
and riumbers of the motor vehicle and
diiver’s licenses. The summaons specifies
the time and place that the violator is to
appear in court. if the violator signs a
written promise to appaar he will be
relaased from the officer's custody. An
intentional violation of the promise to
appear will constitute a class 2
misdemeanor. If, however, he rafuses to
sign the promisa to appear, he will be
immediataly taken before the nearest
magistrate.

Feioniee

A felony is a crime punishable by
imprisonment in the state penitentiary.
Felonies are divided into six classes,
distinguishable from each other by their
maximum penaities. For axample, a class
1 felony may result in life imprisonment
plus a twenty-five-thousand-doliar fine.
For a class 6 felony, the punishment may
be a maximum of two years imprisonment
in the state penitentiary or a twa-
thousand-dollar fine, or both.

Felony cases begin with the filing of a
camplaint, information, or by grand jury
indictment, which must sat forth the
charges against the defendant.

After an arrest warrant is issued the

. defandant is brought before a magistrate

or circuit judge for an arraignment
hearing. At the arraignment the com-
plaint or informatia: is read to the
defendant. The d: endant is informed of
his rights, incltding. the right to an at-
torney. Bond may be sat to insure the
defendant’s appearance at the trial.

The defendant has the option of having a
preliminary hearing, if the proceeding was
commenced by information. At this
hearing, 8 magistrate determines whether
the state has enough svidence to show
that a crime has been committed and that

there is reason to beiieve the defendant

committed the crime. If the magistrate

determines that the state has established ‘

these two things, or if the defendant

has waived his right to the hearing, the
defendant is bound over to stand trial in
circuit court on the charges against him.

In cases where the defendant was
indicted by a grand jury, the preliminary
hearing before a magistrate is bypassed
and the defendant is arraigned. When &
defendant appears in circuft court he is
asked to plead either guilty or not
guilty. If he chooses to plead guilty,
there is no trial and the defendant is
sentencsd by the judge.

If the defendant pleads not guilty, a date
is sat for his trial by jury, unless he
choosas to waive the jury trial and be tried
by the judge. If he is acquitted, the case
is over. If he is convicted, it is left to
the court to sentence him.

it the defendant feels that srrors wers

imade, he has the right to appeal his
conviction to the Supreme Court.
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Court
Services

Each circuit has a. professional, trained
staff of court service oHicers, formerly
called probation officers, who provide 8
variety of services t0 judges, offenders,
and the community at large.

These court service officers conduct pre-
sentencing studies and recommend treat-
ment plans for juvenile and adult
offenders, taking into account the best
interests of both the offenders and the
communily. They also provide counseiing
and community referral services to those
placed on probation.

- Court Serw:es administers an alternative

care program through purchase of service
contracts with foster homes and private
residential child-care facilities for
adjudicated youth who must temporariy
be removed from their parental homes but
who do not require the services of state-
operated correctional institutions.

Ancther important servics provided by
the court service officer is the initial
screening of juvenile cases prior to the
preparation of formal charges. The pur-
posa of this screening is to separate
those cases actually requiring formal
prosecution from those which best can be
handled by other agencies in the com-
munity. Often it is in the best interest
of the child, his family and the com-
munity to divert certain cases from the
courts, especially where the offense is
minor in nature and directly relatad to
family problema.

The staff also provides services in
domestic cases coming before the courts.
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Civil Actions
When a person thinks he has been injured
or damaged by another he consults with
an sttomey, ralating the facts and circum-
stances which the attormey usas to
determine if the person has & case. The
attomey may interview possible witnesses
and study statutes and previous court
decisions in order to make this

if the sttorney concludes that his client
has a case, he prepares 8 complaint (a
written claim sgainst another party), files
it with the circuit clerk of court, and has
a copy served upon the party being sued.

At this point, the client becomes the
plaintiff in the case which he has
brought against the defendant. The
defsndant is served with 8 summons
along with the complaint, which is a
formal notice that a law suit has been
initiated against him. The defendsnt may
then consult with an attormey who will
prepare an answaer to the complaint.
This answer is served upon the plaintiff's
sttorney and also is filed with the clerk
of court’s office.

When the complaint, snawer, and other
pretrial papers have been filed, the case
is ready to be heard. Discussions between
the parties through their attormeys may
result in a sattiement of the cases without
8 trial. Otherwise, the case goes on the
court calendar for a trial date.

A civil case is heard in court by a judge,
unlese one of the parties demands a trial
by jury. Usually the jury is 12 persons. The
parties may sgree to 8 six-person jury. In
civil casas five-sixths of the jury must
agree to a verdict, but in a criminal case
the jury must unanimously agree.

Small Ctaims Court

The Supreme Court has estetiished rules
which provide for a simple, informal
method of deciding claims of $1,000 or
less. The procadure provides a court in
which one citizen may present a cisim
against another with a minimum of ex-
pense and without hiring a lawyer.

The small claims procedure may be usad
in all clasims involving contracts and
most claims involving wrongful acts for
which the law provides a remedy. A
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contract is an agreement, written or
spoken, between parties.

. A person wishing to start a small claims

gction goes to the office of the clerk of
court or 8 magistrate, pays a small fee,
and tells the clerk or magistrate the nature
and size of the cisim. ’

The clerk or magistrate will write up the
claim as a simple statement and send it by
certified or registered mail to the
defandant, and aiso will set a date for &
hearing.



When a party files » smail claims action,
the right to a jury triai is waived. How-
aver, the defendant has the right to move
the case out of small claims court. This
means that it becomes a formal civil suit.

If the case goes to hearing under the small
claims procedure, the clerk or magistrate
will issue, at no cost, subpoenas to
require witnesses to appear at the
hearing. The hearing, if it is contastad,
{that is, if the claim is denied by the
defendant) is held before a circuit court
judge or a law trained magistrats. Each
side is given an opportunity to present its
case, and the judge may ask questions to
make sure all of the facts are presented.
In most cases, the judge will decide the
Case at that time. There is no appeal from
a decision in small claims court.

The small claims procedure provides the
fastest, least axpensive, and least
complicated method of providing a just
resuit in controversies involving small
amounts of money, and is available to a¥.

Probate and Guardianships

Probate is the administration of estates
of deceased persons. When a person
dies, his property, referred to as an
estate, must be distributed to his heirs.
The function of the court is to protact

the property rights of the dacedent and
his heirs.

Guardianships are created to protect the
property rights of minors, to represant
minors who are involved in law suits and

to protect the rights of persons who are
physically or mentally incompetent,

Juvenile and Family Relations

The circuit couri has the responsibility
for violations of the law committed by
juveniles. Intake and screening pro-
cadures insurs that only thoss juvenile
offenders who require sanctions of the
court appear for formal court hearings.
Those who do not require formal hearings
because of the nature of the offense or
the nature of the offender and his famity
are referred to the court services depart-
ment or community-based private and
Public social service agencies. Those
juveniles who present a danger to tham-
setves and their communities are formaity
charged and theircasuarnsuporvisedby
the court.

At times parents cannot cope with the
pressures of their responsibilities and
cause smotional and physical harm to

' their children. It then becomes the

responsibility of the court to provide
protactive services to the child and his
family. Such cases may include non-

support, dependency and neglect, and
child abuse.

Additionally, the circuit court hears
cases involving divorce, separations,
annulments, and child custody. These
cases, which are considerad as civil
matters, also demand special attention
dus to their domestic nature.

In view of the nature of these

juvenile and family relation casas,

the court service officers are called upon
to assist the judge.
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Appellate
Procedure

Appeals to the Supreme Court are cases
that have been before a circuit court
and have been taken tg the Supreme
Court because the party appealing
beiieves some srror or errors were com-
mitted in the circuit court that

adversely affected the outcome of the
trial. There also is a procadure for an
appegl from a magistrate court to o
circuit court.

Presently, under South Dakota law, an
appsal can be a lengthy process.
Appeals to the Supreme Court can be
filed anytime within 60 days after final
judgment in the circuit court is

entered. Then thers are time periods
established 1o allow the parties
involved in the appeal 10 prepare their
casa prior to the case being argued
before the Supreme Court. Within 10
days after filing a notice of appeal,

an appeilant must order a transcript of
the trial from the court reporter.

The court reporter has 45 days to prepare
the trznscript, uniess an extension

is requested, :

The appellant then has 45 days to file his
brief. The brief will sat out the arrors
that the appellant believes were
committed at the trial and cite cases
vyhich he betieves support his conten-
tions.

A 45-day period then begins during
which the nonappealing party {(appellee)
must file a brief. In his brief he will
answer the points raised by the ap-
pellanit and cite law and cases which he
believes support his position.

Following the filing of the appeiies’s

.

sz,

g

P Dot

s

EREE

[

v a

e

L=

Fzd

brief, 8 15-day period begins to run
during which time the appellant may file a
reply brief in answer to points in the
appeliee’s brief. Therefore, a case is not
ready to be heard on appeal until seven
months after a decision in the lower
court.

- Without approval of the Supreme Count,

sttorreys can stipulate to extend

time of filing briefs for an additional

15 days each. !f such stipulations were
entered on each brief, an additional
month would be added on the time it
takes to have an appeal ready for argu-
ment before the court.

After the fo?egoing procedures have been
completed, the case is ready for
oral argument,

The attorneys for the parties appear
before the Supreme Court and present
their arguments to the Court on

the points they have covered in their
briefs, The Court hears the case “‘en
banc,”” meaning that all five of the
justices hear the case as opposed

to the case being before a single
judge on the trial level. Usually, the
sppellant has 20 minutes to present
his case. The appeliee has 20 minutes to
answer, and the appellant then has 10
minutes 10 reply to the appeliee.

Following the oral arguments, the Court
has a conference during which the cases
that were argued that day are discussed.

The justice to whom the case has been
assigned will research the case, study the
settied record, &nd write an opinion,
which atfirms, reverses or modifies the
ruling of the circuit count. The

proposed opinion is circulated among
the members of the Court. Each justice
reviews the settied record and the pro-
posed opinion. i he concurs in the opin-

“The duty to hear all proceedings fairly and with patience is
not inconsistent with the duty to dispense promptly of the
business of the court. Courts can be efficient and business-
like while being patient and deliberate.”

South Dakota Code of Judicial Conduct

ion, he initials it; if he generally agrees,
but has some suggestions, he will write
8 memorandum to the Count; if he
disagrees, he will write a dissent. When
4 proposed opinion has obtained the ap-
proval of at least a majority of the five
justices of the Court, it becomes the
decision of the Supreme Court.

Up to this time, every appeal that has
reached the stage of being ready for oral
srgument before the Supreme Court has
been placed on the Count's calendar
within one month of that time. in many
states, after an appeal is ready for

oral arguments, there is as much as a
two-year waiting period before it

is placed on the calendar. Also, in a
number of states a person does not have
a right to appeal his case to his
Supreme Court. In South Dakota, with
the exception of small claims, every
individual has the right to an appeal.

In addition to appeals, the Supreme
Court has origina! jurisdiction (meaning
the matter has never been before the
circuit court but is filed directly

with the Supreme Coun) of many
proceedirigs. Included in these original
proceedir.gs are writs of mandamus
(ordering certain acts to be performed),
writs of prohibition {ordering certain
acts not to be performed), and many
kinds of motions, as well as advisory
opinions requested by the Governor.

Except for small claims cases, an
appeal from a magistrate court 10 a
circuit court may be filed within

10 days after the final judgment in magis-
trate court, Within 30 days after the
filing of the transcript, the

appellant must file his brief. The ap-
pellee then has 30 days to file an
answering brief. Within 10 days after
receipt of the appellee’s brief, the ap-
pellant may file a reply brief,




Related Supreme Court Activities

Presiding Judges

Once & month the sight presiding cie-
cuit judges meet with the Chisf Justice
and the administrative staff of the
Supreme Court to discuss policy
regarding equai application of services
throughout the unified judicisl system.

. Thus, they are able to design and

7 implement uniform programs and pro-

" cedures affecting the citizens in sach
of the communities served by the
circuit courts.

These monthly conferences asiso afford
the executive and legislative branches
of state government an opportunity to
meet with the isadership of the
judiciary. Through this process,
governmental programs and pro-
cedures of mutual concem are
developed on & more cooperative basis.

Judicial Qualifications
Commission

Article V of the State Constitution
provides for a Judicial Qualifications
Commission to investigats complaints
against judges believed to be acting
improperty.

The commission serves as & non-partisan
group to hear and investigate complaints
and to recommend to the Supreme Court
whether any disciplinary action shouid
be taken. if the Commission finds a
complaint is justified, it may recommend
that the judge be censured, removed from
office or retired.

Under a2 Governor's Executive Order the
Judicial Qualifications Commission
reviews applicants for vacancies on the
Supreme Court and circuit court bench
and nominates the most qualified to the
Governor who in turn appoints a person
to fill the vacancy.

The membership of the Commission con-
sists of two circuit judges, three attomeys
and two laymen.

"“The law must serve everyone, those it protects as well as

those it puriishes.”’

Declaration of the Rights of Man, 1789

Conduct of Lawyers %
Because the work of the courts depends
to a great extent on the cooperation and
assistance of the lawyers, it is necessary
to have rules governing the way lawyers
deal with their clients, the courts snd
the public.

In South Dakota, the Supreme Court
has the final supervision of lawyers.

A body of rules, called the Code of
Professional Respansibility, has been
adopted by the Supreme Court. This
Code sets standards for lawyers' conduct
and provides for disciplinary proceedings
it a lawyer acts improperly.

The State Bar Association also ad-
ministars a client security

fund. Persons who feet an attomey has
mishandled their money may seek

and attain reimbursement under
certain circumstances.

“If we want to improve the adminisiration of justice in our
country, we must experiment and search constantly for
better ways, always remembering that our objective is fair-
ness and justice, not efficiency for its own sake.*

Chief Justice Warren E, Burger
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Some Results

The.oool of the Unifisd Judicial System is
to dispense justice equally and expedi-
tously throughout all araas of the State of
South Dakota. The systemn has been in
effect since January, 1975, kt is slready
apparent that the system provides for:

® Uniformity of procedure and forms
throughout the state.

® Accountability for work done and
money received.

Citizens for

South Dakota has s number of public-
lpcm.ed.dtizens vho are interested in the
continuing improvement of our court
mmm :';:;e Si;omod 8 nonprofit
ion ca uth Dakota Citizens
19( Modem Courts. Any South Dakota
citizen, ueopulnwywouiudge, is

® More uniform work loads as the
System permits the moving of court
personnel from circuit to circuit
where the caseicad requires it,

L Moramsesarebeingtriedand

of per judgs than under the
old system.

M«ms_tﬂluistwi&mpemtoﬁun—

mgmecounlmemonnmtowide
M.Oﬂdn‘nM)odoflllocationof

eligible to join, The group is interested
in matters such as judicis! sslection,
tonure and salaries, reorganization and
Mng of courts and, in general, any
fmprovement designed to give South
Dakota a more fair and efficient
judicial system,

of Court Unification

some of this cost to the counties and
Ctties, .

The statewide system has also brought
_admmtstrative issues to the judges

in addition to their caseload, These
nsue‘s'have been taken over by court
administrators in the busier

8r8as and will subside as the system
progresses and becomes better
understood.

Modern Courts, Inc.

information about this organization
can be obtained writing to the
Executive Secretary
State Bar of South Dakota
Sshr Building
Pietre, SD 57501

“All the great administrative improvements ir;
came through the efforts of laymen, It has to

ones who are hurt by the matfunc
n of justice system.

They're the
administraty

recent years

Lons in the

Chamber of Commerce of he United States
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CITIZENS' HANDBQOK ON MAINE COURTS
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o 5 ' Prepared for:
i The Office of the State Court Administrator
i P Supreme Court of Maine
;
! oy
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:E L Lt By:
) g The American Judicature Society
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. Director
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"Today wecansay. .. that
the Judiciary 4in this state may
be fainly described a o alive,
well and awake. We have many
problems to solve. The task i4
not an easy one and we need . . .
your continued cuoperation din
making the court 4ystem wmore
effective and mone efficient.”

Hononable Frank R. Kenison, -
Chied Justice, Supreme Court of

New Hampshine, *The State of The

Judiciany, detivered to the

New Hampshire General Court,

Maach 3, 19717,
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Hampshire Court System. It is not
understanding of the New
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CREATION OF THE CUURTS

The New Hampshire Constitutfon says that the "judlcial power of
the Stace shall be vested in the supreme court, & trial court of guncral
jurisdiccion known as the superior cours, and such lower courts an the
leglslature may eatablish under Article 4ch of Part 2." Thus under
Article 72-a of Part 2, the Supreme and Superlor Courcs arve “comstitu-
rional® courts, which may only be changed by amendsent to the Constitu-
tion, while the'Discrict and Municipal Courts may be changed or sbolished
by the Legislature. Probate Court is also a constitutional court under
Article 80 of Parc 2 of the Conacitution. -

THE WORK OF OUR COURTS

Like other court systems of our country, the New Hampshire courts
were established to settle disputes between citizens and to hear cases
involving crimes against the public. Consider the following: John Q.
and Mabel Citizen are driving through downtown Concord. Suddenly, their
vehicle 18 struck Erom behind by a drunken driver. The impact sends
John {nto the dash. He 18 hospitalized for two weeks, and his spouse
vreceives 4 serious back injury that doctors agree will cause her pain
the rest of her life.

Fortunately for John Q. Citizen and his spouse, two sets of rules
have becn eatablished that will provide them with the mc¢ans of settling
their problems: (1) Civil law, which will allow both John and Mabel to
scek money damages from the drunken driver for the injuries they received,
and (2) Criminal law, the law thar gives the State the suthority to proa-
ecute the drunken driver for hie wrong. Because ignorance of the law is
no excuse for ite violation, tha drunken driver 18 responsible for his
actions; John and Mabel will have their "day in court" and the law will
have once agaln demonstrated its power to influence human behavior and
relationships.

Our civil law has developéd from the Constitution, court decisions
in pvevious cases, and from the specific laws pasised by the Leglelacturs.
In civil actions & jury generally finds the facta, unless the parties teo
the action decide to try the case in front of a judge only, and the result-
ing money awarded to the winning party fs known as & verdict. In certain
cages, a verdict in dollars will be inadequate to cure the damage done or
continuing damage, as in the case of the smoldering dump whose smoke or
smell drives a hoseowner out Gf his home. In such circumitances, a court
exercises what 18 known aa its “equity powers" snd issues a “decree"
which, (n the example stated, would order the manager of the dusp ¢o
correct the situation.

Criminal lav is almoat entirely defined by statutes (lawa passad by
our Legislature and signed by our Governor) although court decisions inter-

pret the statutory law. Crimes are divided into two categories: (1) Felonies,

where the penalty may be a state prison sentence from one year and a dsy to
1ife imprisonment; and (2) Misdemeanors, whers the possible jail scntence is
less than one year and a day. Minor infractione, such as offenses againat
city ordinances or motor vehicle rulas are called “violacions,* not crimes,
and are punishable by a fine only.
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Appeals may be made from decieions of the trial courts and govery-
kntal agencies to the New Hampshire Supreme Court, Appeals are made on
88ues of law, such ss a challenge of 5 trial judge's application of lay
0 the facts found by a jury, Criminal convictions may he appealed by
he defendant but only certain tulings in criminal cases may be appealed
y the prosecution. The Supreme Court of New Hampshire ig 1 Concord ang
onsists of fivea Judges. Unlike the trial Courts, witnesses are rarely
alled upon zo tescify at the Supreme Court, The Supreme Court may hear
he attorneye for both sides and the attorneys also submit written
nzivaes, known ny "briefs," which support their arguments, Generally,
he opintons of the five Justices of the Supreme Court are handed down
Pproximately 30 to 60 days after they hear the oral arguments, These
Pinlons may affirm, reverse, or nodify the decisions of the trial court
¥ agency. The Supreme Court may send the case back for a new triq) in
he lower court or for further decision in the 8overnmental agency,

The decisions of the Supreme Court interpret the law 80 as to get
tandards that may be followed in future cases. All the Supreme Court

ecisions are published in 4 book calied the New Hampshire Reports,

A newiy organized Sentence Review Division of Superior Court has
ten established for review of Sentences sev by Judges 1n criminal cages.
him three-judge panel has the power to affirm, decrease or increase a
riminai's sentence to our state's prison.

The ten Probate Courts in the state deal exclusively with estates,
fusts, and wills g vell as adoptions and related matters: The ten
robaté Judges open over 8,000 new filea a year.

THE JUDICIARY
AL iARY

In New Hampshire all judges are nominated by the Governor and
nflrmed by the five-member Executive Council, By law, al) Judges must
ttire from the New Hampahire Court Syatem at age seventy., Al] Judges
‘e subject to a code of ethics, known as the Code of Judicial Conduct,
tat is enforced by the State Supreme Court. The Judges of the Supreme
:d Superior Courts, as vell as some District Court Judges, serve full
‘#e and mey not maintain a law Practice.

THE ADVERSARY SYSTEM

The court syatem in New Hampshire, 1fke other American court
'stems and the system in Great Britain, utilizea the adversary system
! fustica, This system assumes that two lawyers arguing the oppoeite
Ynt of view will eatablish the facts and present the lew involved in
‘2 case, The Judge ia there Lo maintain inpartiallty and to render
:dgment in g Jury-watved trial in light of the law and the facts

-3

COURT STRUCTURE FOR THE_STATE OF NEW HAMPSHIRE

Supreme Court

One (1) Chief Justice
Four (4) Associate Justices

——— ..
|

I Municipal Courts

17 in State

Over 8,000 cases
handled in 1976.

Jurigdiction
xnt=gdiction

Civil: Small Claims
($500.00 or lesas and
not involving title
to real Property),
landlord and tenant,
and juvenile casesn,

Criminal Cases:
Hisdeneanors, viola~
tions, and probable
cause hearings for
felonies headed to
the Supertor Court.

Appeals

Go to Superior Court
for second criminal
trial. Other appeals
on law questions go
to the Supreme Court,

—

TrialICourts

District Courts

41 1in State

Over 166,000 cases
handled in 1976.

Jurisdiction
=——=>2hdlction

Civil: ($3,000.00 or
less and does not
involve title to

real property), This
includes contracts,
landlord and tenant,
damages to perason and
Property, and juven-
ile cases, 1f there
18 no Municipal Court,
licigation of small
clains {8 in the
District Court.

Criminal Cases:
Misdemeanors, violg-
tions, and probable
cause hearings for
felonies headed to
the Supertor Court,

“n

Appeals

Go to Superior Court
for second criminal
trial. Other appeals
on law questions go
to the Supreme Court.

_..t—l l_gfobnte ;;urt;‘]
l;ﬁyperlor Coufz;1

Sessions held in all
10 counties with g
total of 13 Judges
on circuit. Thig is
the only court that

——=.ON-y court that
has trialg by jury.

Jurisdiction
=—==28diction

Civil: (Where the
dispute is more than
$500.00 or iavolves
title to real prop-
erty). Handles do-
mestic relations
matters including
divorce, alimony,
and family support,
Over 16,000 cases
disposed of in 1976,

Criminal Cases:
Tries violation and
misdemeanor appeala
from District and
Municipal Courts,
The Superior Court
is the only court
for trial of fel-

, onies, Over 5,000
criminal cases were
disposed of in the
Superior Courts
statewide in 1976,

Appealn

Go to Supreme Ceurt,

All of these courts dlspose of over 200,000 cases

[Zan]
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THE FEDERAL COURT

Many controversles ln New Hampshire go to the Unfted Scates
District Court for the Discrict of New Hampshire. This court is
operdated solely by the Federal Governmeat and handles cases where
the amount disputed s over $10U,000 and where the parties to the
action are from wore than one state. Cases involviag civil rights
and violations of Federal Laws are tried in this court. Criminal
cascs Llavolving violations of federal crimtnal laws are also heard
in the Federal Diwtrict Courc.

CRIMINAL CASES IN SUPERIOR COURT

Bringing the Charge. Criminal charges are instituted agalnst an
lndividual in one of two ways in Superior Court:

(1) Through an Indictment or trua bill (which may be waived)

(2) Through the filing of an Information in court by the
County Attoraney.

In elther case, the charge must set forth the name or descrip-
tion of the person accused and the rime, date and place of the
alleged criminal act as well as the nature of the charge. Mulgiple
charges in an Indiciment are called "counts."

he Grand Jury. The Grant Jury 1s a body af citizens (not more than
23 nor less than 12) aumssoned by the court to inquire into felonies
comaitted in the county. Grand Jury proceedinge are private and
secret. Possible criminal defendants are not enticled to be present

-4t the proceedings, and no one dppedrs to cross-examine witnesses on

the defendant's behalf. Ordinartily, the Grand Jury hears such cases
and witnesses a8 the County Actorney calle before it and determines

1f enough evidence exists to charge an individual with & crime. The
Grand Jury may investigate and call witnesses on 1ts own Initiative.

Acrest Procedure, When an Indictment 18 returned by a Grand Jury,
or an Informacion ia filed by the County Attorney, the Clerk of the
Court issues a Warrant for the arrest of the person charged, if he
has not already been arcested and taken into custody. One charged
with a crime may, before trial, be eicher releaved on his own recog-
nizance (where the judge determines that the accused and che public
wiil not be harmed and that the accused is wore than likely to show
up for his scheduled trial), or held until bail i¢ posted. Bail is
not & fine; bail I8 required only to help insure the appearance of
an accused at his trial. Fatlure to appear wmay result in a forfei-
ture of the deposited cash or bond and may result in being charged
uith the criminal act of defaulting on bail.

The defendant formally charged with a crime is entitled to an
attorney act all timas. If he 1 unable to procure an attorney and
if he requests one, the court will appoint ‘an actorney to represent
hiz at public expanse and without cost to him providing he ts

indigent. Thews rights are guaranteed to all citizens under the
Coastitution,

-dents, products liabilicy and libel or slander.

-5-

Arraignment. In most instances, unless & Walver of Arraignment i
filed, a criminal case is placed on the court's calendar for arraign-
ment. On the date fixed, the accused appears, the Indictment or
Informacion 15 read to him, hia rights are explained by the judge,
and he is asked whether he pleads guilty or not guilty to the charge.
If he pleads not guilty, hie cese will be set later for trial; if he
pleads gullty, sentence may be imposed immediately or his case will
be set later for sentencing.

Plea Bargaining. Flea bargaining 18 an arrangement between the
prosecution and the accused and his attorney whereby the accused
pleads guilty in exchange for a predictabls recommended wentence.

One purpose of plea bargailning 18 to reduce court time and delay
before trial, to give the defendant some certainty im the disposi-
tion of his case, to confine the upper limits of the judge's sentence
or to decrease pre-trial confinement. Both prosecution and defense
participate because they are interested in limiting the uncertaisnties
inherent in adversary proceedings. It 1s important to recognize that
plea bargaining, which 18 essentially the criminal counterpart to the
common civil practice of "sectling out of court,” allows the courts
to manage thelr caseloads with very limited resources. Tihe court 1s
not obligated to accept a bargained plea; 1f it declines to do so, the
case i@ then tried.

Preparation for Trial. As in civil casea, very careful preparation on
part of the state and the defenss preceders the trial. However, the
defense may first enter a motion challenging the jurisdiction of ths
court over the particular offense involved, or over the particular
defendant, and may file a motion for dismissal, as in a civil suit.
Other motions, of course, may be filed as well,

Because the Constitution requires that an accused in a criminal
case must receive a "epeedy" trial, criminal cases consuma the bulk of
the Superior Court's time, and a8 & result, civil suits are often delayed
because of the lack of enough judges, even though seventy per cent (70X)
of the cases on the Superior Court docket are civil,

CIVIL CASES

Civil cades lnvolve everything people and companies ever have dis-
putes about. Civil cases often involve personal injury and property
damage. In cases of this nature, the victim or his surviving family :
begine a civil suit by filing a writ or bill in equity. Thase pleadings |
are a formsl statement that tell the court the perrineant facts about 8
dispute and request appropriate rellef.

The party who begins a civil suit or action is the plaintiff. The
other party is the defendant, who must respond by filing a written
answer. Personal injury caszs involve such matters as sutomobile acci-

Vaeegwes ¥

The courta often hear civil cases in which people have made agree-
mente, contracts, and cne claims that the other hasn't kept thea. ?ho :
court may also handle disputes over the ownership of resl 2state. Some~ |
one may ask the court to decide who veally owns & certain plece of land
or who has what rights to it,
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Once the answer has been filed, the case moves into the pre-trial

. stage. This stage involves a number of alternative steps which an

attorney for either side may want to take, These steps may include
what is known as discovery procedure whereby either attorney tries,
through stbpoenas, depositiona, and interrogatories, to find out what
evidence the other side has developed. Subpoenas are used to require
the production of documents; depositions and interrogatories are a
means by which a set of questions are used to give the attorneys a
good idea of the evidence and a chance to study the evidence before
the trial.

At any time during the proceedings, the attorneys will usually
try to work out an agreement settling the case. However, if the two
parties can't agree on a sattlement, the case will go to trial and
verdict,

In New Hampshire civil cases may be heard by a judge alone, or

by a judge and & jury., There are certain instances, such as in the
case of a bill in equity, where no provision is made for a jury trial.

THE_JURY TRIAL IN SUPERIOR COURT

Juror names are drawn at random by the office of the Clerk of
Superior Court for a given county from lists of nawes submitted by

' local suthoritiea. Sowne persons, for example, attorneys, sheriffes,

practicing doctors, firemen and policemen, are exempt from serving as
jurors. Persons over the age of seventy who are selected for jury
duty may ask to be discharged as jurors. The court also has authority
to discharge any selected juror upon a showing that such person is
unf't to serve as & juror.

After a jury panel has been chosen for a term of court (wost
counties have three a year) the 12 or 6 person juries are chosen for
various trials from the availeble juros eitting that term. The trial
jurors are called petit jurors. A case starts when the attorney for
the plaintiff (the person or company who brought the civil action) or
the attorney for the state (in a criminal action) makes an opening
statement telling what his client claims and outlining the ecvidence
he expects to present to prove his case, The defendant's attorney,
after the plaintiff rests his case, usually will make a similar atate-
ment, telling what his client claims and the evidence he expects to
produce. These statements of the attorneys are used only to "paint
the picture” of the case and are not evidence.

Evidence may be in the form of a written document, an object,
such as a gun or an implement, a photograph, an X-ray, or some other
tangible thing and is called an exhibit. Normally, however, wost of
the evidence consists of the sworn testimony of the witnesses.
Occasionally, an attorney may feel that a trip to the scene of the
accident (or criwme) will help the jury's understanding of the facts
in a case. This "view" of the acene 1s also evidence.

After all the evidence has been introduced, the lawyers for both
sides may present their final arguments, with each attorney giving

“7a

the reasons why he thinks his client should win. The judge then
Inatructs or "charges” the jury on the laws which apply to the
case. The jury then retires to a jury chamber where thelr
diacusaion of the case is informal and secret. 1In New Hampshire,
all juries must be unanimous in their decisions. The verdict in
criminal cuses is given orally in open court by the foreman of the
jury. In clivil cases, verdicts are returned in writing.

Sentencing. ‘Sentencing of a criminal defendant by the Judge can
be viewed as the final product of the judicial system. Sentences
are the principal means at the disposal of courts to bring about
lawful behavior in society. They may reflect trends {n public
opinion, the availability of community resources and the statutory
lavels set for a given crime.

Civil and criminal trizls in Municipal and District Courts are
by a judge alone and generally follow the same manner just described
for the Superior Court, but with modifications due te the sbaence of
the grand and trial juries.

THE PEOPLE WHO WORR IN THE COURT

Judges are vital and central to the court system. Their abiiity
and behavior have much to do with the quality of justice In the courts.
In addition to the judge, in the courtroom itaelf, there are a great
many other people who are part of the proceedings. In almost every
proceeding there are present:

(1) A court reporter, who is either a Certified Shorthand or
Stenographic Reporter or a Court Recording Machine Operstor.
The reporter sits near the judge and takes down everything
that is said during a trial. 1If a case is‘'later appealed
to the Supreme Court, the court reporter types the record
and a copy is sent to the Supreme Court to aid the Justices
in their determination of whether error was made in the
original trial.

(2) A bailiff (usually a deputy sheriff), The bailiff keeps
order in the court. :

(3) A clerk or deputy clerk.

In a criminal case, the following are present alao:

(1) The County Attorney, Assistant County Attorney, or a member
of the Attorney General's staff. These people are
regponsible for prusecuting the casu.

(2) Defense lawyer or lawyers.

(3) The defendant (accused).

(4) Witnesses and complaining parties.
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(5) If 1t 18 4 Jury trial, the Jurors,

(6) Arreating officer (policeman),

In civil Cases, there are present:

(1) The Plainciff (the Person bringing the lawsuit),

(2) The defendant, who 14 being sued.

(3} The attorney(s) for both parties.

(4) Witnesses:

(5) Expert witnesses, for example, doctors, and accountants, who
unlike wogt witnesses, may be permitted o give their opinions
On matters within che 8cope of their training and expertise,

(6) If it 1s o Jury trial, the Jurors.

CLEBKS

- 28l -

The Clerka of Court are appointed by the Judges and are Paid by the
districe or county except for the Clerk of the Supreme Court who 1g paid
by the State, The Clerk {g the heart of the court and is resdponsible for
all acheduling, Paperwork, phone calls, and other arrangements that are
necessary for the efficlent handling &nd disposal of Ccases. Because much
of the paperwork 1o the Supreme Court and Superior Court lovelves. legal
Procedure and other Batters of law, the Clerks for these courts are usuaily
lawyera,
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A limited number of copies of this publication
are available on request:

New Hampshire Supreme Court
Judicial Planning Committee
Supreme Court Building
Concord, New Hampshire 03301
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APPENDIX C. 9.a.

ALABAMA" AOC

:30 second Public Service Announcement for Television

Alabama's Small Claims Court

Video

Chyron or Videfont Rol1
over scales of justice and
blue background

.Chief Justice Torbert holding
small claims booklet

Slide showing judicial system
seal

Audio

You now have the means to
settle a minor dispute
inexpensively in a court of
law. It's the Small Claims
Court, a part of Alabama's
judicial system, and if the
amount in question is $500 or
less, you can tell your story
to a judge without a lawyer.

This free booklet tells you
step-by-step how to file a
small claim. It's available
from the district court in your
county courthouse.

A public service from the
Administrative Office of Courts.
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ALASBAMA AOC

:60 second Public Service Announcement for Te]eviﬁion

Jury Service

Yideo

Chief Justice Torbert speaking
with empty jury box in background

Jurors in courtroom scene. Chief
Justice doing voice over

Closeup of Chief Justice speaking

Slide with judicial system seal

Audio

If i
vou' Sy B8 ShbreRena TVl HoltuAse.

to expect and may be somewhat scared
about going into a courtroom to make
decisions which affect the life,
liberty or property of your fellow
citizens. '

You won't be alone. 1In Alabama this
year, more than 100,000 people will be
asked to participate in our government

‘as jurors. Men and women, citizens

like you, drawing on everyday experience
and common sense, decide the facts and
render verdicts. The pay is low, but
your presence and willingness to serve
is vital to your court system.

No one, including the chief justice, is
exempt from being summoned for jury
service. If you are asked to serve, I
hope you will respond with a sense of
pride and responsibility, because citizen
participation is what democracy is all
about.,

A public service from your Alabama
court system,

- 185 -
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