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Decriminalization 
't d States The author describes 

Decriminali zation has rec?i~d l~:~~o~t~~~~~~~i~~ /:: p~~~~a and the' offer:tSes to whi ch they 
potentially beT'!-eficial decrimma I 

might be applIed, and there is no such thing as true 
"Justi ce mistreats, p~is?n c?,rrupts, 
rehabiLitation of a crimmal, 

By Lcda. Carmen Antony 

Introduction 
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nature, to preve~t c?me"al political and economic 
proving the quality 0 SOCI , ' 
life. 

t be directed to finding different 
Our search mus 'ther repressive nor preven-

measures, ones that Eire fn~I'ng'ng about a restructuring 
ti ve, rut are ~apable, 0 rio ~ountry in the world can 
of society ite~l~. Since n 'ustice, we must begin by 
escape, th~ CriSIS of pen:~~of criminal policy, Crime 
reviewing ~n depth al\ ~i changing its countenance? a 
is increaSing and to at YIn innovative measures which 
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may at first appear daring. . _ ... _~ ~ ___ '" _ .. 
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. " 11 appeared as La Decrimina-
This selection (NCJ 61726)(Ior~~~~~o de Criminologia, Uni versidad 
lizati6n, November 197~. ~~ I, Panama Republic of Panama) 
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into existence With 0 u 1 repression to a minimum 
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meaSt:fres, while preserving the original label-this would 
be decriminali zation by depa.;nali zation, or imperfect 
decriminali zation. 3 

Decriminali zation is one of the most interesting 
aspects of new criminal poli cy approaches. Penl:ll infla­
tion, whi ch has caused the very administration of justi ce 
to become cri minogeni c, could be reduced through such a 
process. Although decriminali z ati on does not lend itself 
to easy solutions, existing penal laws must be reformed 
because they are tradition-bound and unfair, and do not 
reflect new economic, SOCial, and political 
struc tures. 

We will outline the theoretical scope of decriminal­
ization on the basis of concepts, reasons for its 
introduction, areas of application, advantages and dis­
advantages, and how it can be applied to Panama. 

THEORETICAL SCOPE 

What Constitutes the Decriminalization Process 

Decriminali zation can be defined as the removal of 
the criminal label from a type of behavior or from the 
penal code. Decriminali zation can a",sume different 
forms, such as: 

• abolition of the norm that establishes a type of 
behavior as criminal; 

• legalizing, or explicitly permitting, a type of 
behavior, 

• depenalization, which consists of removing from 
the penal codes the special laws all norms 
typifying a form of behavior as criminal; and 

• dejudicialization, which involves transferring 
the following from the courts to other jurisdic­
tions: first, breaches of professional ethi cs, 
which should be dealt with by profeSSional 
associations and academic institutions, and 
second, cases of drug abuse, to be dealt with by 
drug rehabilitation centers. 

Why Decriminalization? 

The qua litati ve and quantitati ve increase in cri me 
points to a deep crisis in modern criminology. Penal law 
cbviously has fail ed to rehabili tate offenders, and many 
countries are eliminating incarceration because prisons 
are criminogenic factors in themselves. Mentallydefec­
tive delinquents, alcoholics, and drug adHcts should not 
even fall under the realm of penal law, oot should be 
stbjected to rehabilitative treatment. Traditional penal 
poli c ies (prevention, control, treatment, and rehabil ita­
tion) are failing. For example, insistence on the re­
habilitation of an offender only serves to accentuate his 

. sense of marginality to society. Recidivism is on the 
increase, and new forms of cd minali ty are proliferati ng, 
such as human rights violations, terrorism, and white­
collar cri me. 

3Pinatel, Jean: "La Criminologia frente a los procesos de 
decriminali zac i6n." XXV International Crimi nology Seminar, 
Guayaquil, Ecuador, 1975. 

We are by no means against criminology: we only 
seek new solutions to the problem of cri me. Professor 
Rico sums up the many aspects of the crisis in the admin­
istration of penal justice as follows: 

• Legislative inflation (penal codes filled with 
traditional status 0 prOVisions and meta-
physi cal abstractions 

• Fragmented and uncoordinated judicial bodies 
• Poorly selected and trained poli ce personnel 
• Court case overloads 
• Judges' lack of preparation (limited to juridical 

information) 
• Lack of effectiveness of traditional penalties, 

such as imprisonment and fines 
• Nonexistent or ineffecti ve treatment forms, and 
• Justi ce establishment resistance to cri m ino­

logical policy innovations. 4 

We think that the slow pace of the administration of 
justice is one of the main obstacles to rehabilitation, 
resulting in, for example, unjust pretrial detention. 

Another aspect of crime, which alQne would justify 
decriminalization, is the high financial and social cost 
of crime. The former includes the expenditures involved 
in the administration of justice (salaries of justice 
officials, policemen, trial personneI) , while the latter 
refers to the value of stolen goods, the price of 
forgeries and usury, and the removal of prison inmates 
from productive employment. 

The hiO:len costs of crime also include loss of 
lives, moral deterioration, and harmful effects on family 
units. Mexican sociologists estimate the costs of crime 
in Mexi co at one-fifth of the gross national product. 
The costs of a homi cide case to publi c administration are 
2.5 times higher than the costs of rehabilitation, and 3 
times higher than the costs of prevention and repres­
sion. 

From the above figures it would appear logical to 
resort to the depenalization of some crimes; e.g., for 
minor injuries and petty larceny, stbstitute penalties 
should be imposed instead of short prison terms. Other 
crimes require treatment and help from spec ialists rather 
than imprisonment. These include drug abuse, prostitu­
tion, alcoholism, and homosexuality. Advocates for the 
decriminalization of these offenses point to the fact 
that there are no victims in these so-called crimes, only 
the wasted lives of the offenders, who need reeducation 
and reintegration into society above all. 

From a juridical viewpoint, decriminali zation can be 
legal or de facto; the latter usually precedes the former 
and reflects the sociocultural realities of a community 
and should, therefore, bring about legal decriminaliza­
tion as d matter of course. 

4Rico, Jose: "La Decriminali zac i6n: El Ejemplo Canadiense." 
Cuadernos Panamenos de Criminologla 5, 1976, p, 61. 
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Field of Application of Decriminali zation 

No hard and fast rules can be stated with regard to 
whi ch types of behavior are susceptible to being decrim­
inali zed, because ethnic and cultural factors, the 
climate of public opinion, and political, economic, and 
soc ial reali ties vary from country to country. Of 
course, as has already been mentioned, some types of 
criminal behavior lend themselves best todecriminali za­
tion: homosexuality, prostitution, pornography, 
adultery, lewdness, W1natural sex, abortion, antisocial 
behavior (vagrancy, beg5irg, (h~ atuse, and alcoholism), 
misdemeanors (petty larceny or swindling), unauthori zed 
use and theft of vehicles, gambling, and traffic viola­
tions. Some penal codes already consider such acts as 
matters for arbitration and compensation rather than for 
penal sanctions. To these must also be added participa­
tion in marches, demonstrations, consc ientious objection 
to military service, littering, insults, criticism of 
state power, indecent exposure, and fortune telling. 

We shall now analyze whi~h categories of offenses 
could be candidates for decriminalization. 

Juveni Ie delinguency. Court proceed ings in cases of 
juvenile delinquency have proven ineffectual and costly. 
We do not advocate decriminali zation of offenses commit­
ted by juveniles: we would only remove from the criminal 
codes those offenses which, if they were perpetrated by 
adults, would not be considered crimes, together with 
some forms of deviant behavior by juveniles (as distin­
guished from serious crimes, such as violent rape, 
homicide, assault), including traffic violations, dis­
turbing the peace, typically adolescent misbehavior, and 
nonviolent crimes against property. In this regard, the 
Canadian project for treating juvenile delinquents 
through soc ial insti tutions, wi thout recourse of court 
trials, is of interest. 5 

Such new solutions to the problem of juvenile delinquency 
are critically needed because juvenile delinquency is 
increasing in all countries, along with the percentage of' 
young people below the age of 25 (in 1980, 65 percent of 
the world population). 

Sexual offenses. The new climate of soc ial perm issi ve­
ness has brought about two schools of thought with regard 
to sexual offenses: the first calls for decriminali za­
tion of all sexual offenses, the second distinguishes 
between acts involving adults and minors. Clearly, 
sexual abuse and corruption of minors are not suitable 
for decriminali zation, whereas acts that represent only 
the moral aspect of the problem (homosexuality, pornog­
raphy, prostitution) are susceptible to decriminaliza­
tion. In some countries adultery and bigamy are con­
si dered sexua I off enseSj in others, they are regarded as 
offenses against honesty and morals. We feel they should 
be decriminali zed, because the social climate in which 
they were consi dered cri mes has changed compl etely. 

Crimes against life and bodily integrity. Some forms 
of killing have been decriminalized during different 

SOp. cit., Rico, p. 72. 

historical periods (infanticide, homicide ~ euthanasia). 
Currently, artificial prolongation of life by extra­
ordinary means and the termination of life by cutting off 
life-support systems, abortion, and suicide attempts, are 
all sLbjects of lively disagreement in terms of decrim­
inalization. While suicide attempts are clearly a matter 
for psych iatri c treatment, and should doubtless be de­
criminali zed, politi cal or pseudorevolutionary assassina­
tions do not call for decriminali zation oot for some 
other solution which cannot be discussed within the 
limited scope of this work. 

Crimes against property. Various types of theft or 
rotbery have already been decriminali zed de facto (theft 
prompted by hunger, among others). This is not an area 
to whi ch uniform cri teri a for decri m i na liz ation can 
easily be applied. Generally speaking, petty larceny 
(such as shoplifting in supermarkets), domesti c thefts, 
thefts by workers at their place of work, and klepto­
mania, should be decriminali zed. Criteria for decrim­
inalization include the absence of violence, economic 
hardship as an extenuating circumstance, or the 
possibility of restitution by the criminal through work. 
Some authors go so far as to advocate decriminalization 
of bank rotbery and auto theft" wh i ch they regard as a 
mere transfer of soc ial costs. 0 

Deviant behavior. This is the area in which decrim­
inalization should be applied without reservation. 
Traditional types of deviant behavior, such as alcohol­
ism, drug addiction, prostitution, begging, and vagrancy 
call for new, enlightened social remedies. Drugaddic­
tion in particular, with the exception of drug traf­
ficking, should be treated with psychological and 
psychiatric help. Drugdealing has so many ramifications 
and so many people are involved in drug transactions, 
including corrupt police and gove1'Oment officials, that 
the problem appears complex and difficult to resolve. 
Undotbtedly, distinctions must be made between the degree 
of culpability of drug distributors and their clients. 

Traffic offenses. The constant increase in traffic 
fataliti es alarms both the authori ti es and the publ i c at 
large. Statistics indicate that the courts are over­
loaded with traffic cases. The time is ripe for de­
criminalization of traffic offenses, and such was the 
consensus at the Amsterdam Symposium of 1975 on Penal 
and Penitentiary Law on Traffic Offenses. 

ANALYSIS OF THE SITUATION IN PANAMA 

"Prison punishes and confines, rut 
does not reform; it teaches the sad 
truth that there is no turning back 
from crime."-Mariano Ruiz Funes on 
the prison crisis. 

Panama is ready for the decriminalization of such 
acts as abortion, adultery, and cohabitation, as well as 
of lewd and obscene behavior. It is also time for crim­
inalizing such hitherto overlooked types of behavior as 
tax evasion, swindles, fraud, and corruption by revising 

6HUlsman, I.H.C.: "La Decriminalizaci6n," quoted by Rico, op. 
cit., p. 63, Coloquio de Bellagio, Italy, 1973. \ 
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traditional concepts of what constitutes crime. The 
criteria for criminali zation anddecriminali zation must 
vary from country to country and must mirror the actual 
political situation in each one of them. The penal 
system in Panama is basically colonial, just as in other 
Latin American cOW1tries. Panamas correctional institu­
tions and philosophies are obsolete and essentially based 
on retrii:x.ttion, which leads to penal inflation. Fortu­
nately, a reform of the Panamanian Penal Code is under 
review by a commission and the time is favorable for 
introducing the decriminalization of certain types of 
behavior and categories of offenders. 

Juvenile Delinquency 

As a developil15 cOW1try, Panama is not immme to the 
worldwide increase in juvenile delinquency and is also 
experiencing an increase in the percentage of young 
people below the age of 25. Many adolescents admit 
having committed one or two illicit acts. However 
sentencing them to reform schools and other correctionai 
institutions, which are schools for crime, is not the 
proper solution to the problem. Alternatives should be 
explored, and an examining agency could help determine 
which juveniles should go through the courts and which 
should be diverted. 

Traffic Violations 

Rather than decrimimli zation, the depenali zation of 
some traffic-connected offenses appears advisable. 
However, traffi c fatalities in Panama have increased so 
dramatically in the last 10 years that any measures aimed 
at preventing such tragedies, even decriminali zation, 
should be considered. 

Sexual Offenses and Crimes Against Honor 

In the existing penal code these crimes are grouped 
under Title XI, where they are generally defined as 
crimes against morals and the institution of the fam ily. 
The commission entrusted with the revision of the penal 
code has decided to depenalize, or reduce the penalties, 
for some of them. For example, adultery and cohabitation 
were depenalized. Bigamy is now simply defined as il­
legal marriage. Lewd and obscene acts have kept their 
crimiml character mly when minors are involVed. Abor­
tion and drug use are being reexamined, but drug dealing 
is still sLbject to highly repressive measures, especial­
ly with regard to international traffi cking. The 
financial costs of crime in Panama are high and steadily 
increasing. Preventive detention, the slow pace of the 
administration of justi ce, and the imprisonment of crim­
inals in correctional institutions are expensi ve. In 
parti cular, if incarceration were replaced by measures 
suggested by the High Level Commission for Penitentiary 
Reform in Panama, costs would be greatly reduced. 

GENERAL CONCLUSIONS 

Investigations aimed at evaluating the effectiveness 
of penalties and forms of treatment have proved con­
clusively that many offenders now confined to prisons 
couldbe treated within the commW1ity without increasing 
the risk of recidivism. It is not possible to abolish 
imprisonment entirely as a penalty or as treatment for 
the offender, because prevention of recidivism is not the 
only goal of sentencing. Prisons must be maintained for 
offenders less likely to be rehabilitated and for those 
who have committed serious crimes, but correctional 
institutions should be very different from the existing 
prison facilities. 

Decriminali zation and criminali zation are not 
universal panaceas for the elimination of crime. Both 
should be part of a criminal policy. The process of 
decriminalization is only one way to reform the admin­
istration of justice. Nonetheless, types of behavior 
which have acquired greater importance under current 
technology and sociopolitical conditions, such as 
financial crimes, corruption, and political crimes, 
should be criminali zed. 

SLbstitute penalties for imprisonment must be 
studied, such as partial freedom, weekend arrest, and 
compulsory work outside prison, as shOUld therapeuti c 
trp.atment of offenders by anthropologists, physi c ians, 
psychiatrists, and psychologists. Some of the tradi­
tional penalties-e.g., parole, probation, and suspended 
sentences-should be retained. All these measures can be 
applied only after in-depth studies of each country's 
characteristi cs and of publi c opinion; above all, gradual 
implementation is important. 

SPECIAL CONCLUSIONS FOR PANAMA 

Although the proposed reform of the penal code in 
Panama is still conservative in approach and based on 
retribution, it does contain proposals for decriminal­
izing some offenses and criminalizing others. There is a 
need for replacing judicial intervention with other types 
of local jurisdiction agencies, such as treatment centers 
for alcoholism and drug addi ction, medi cal and psychiat­
ric clinics, counseling agencies for juveniles, and aid 
to families. 

Imprisonment cannot be entirely eliminated as a 
penalty, but it shOUld be only one among several other 
weapons in the fight against crime, This does not mean 
that we should be satisfied with a criminal policy only 
slightly modified by the above measures. The decrepit 
penal system now in existence must undergo a drasti c 
transformation accompanied by the sLbstantial reform of 
sociopolitical structures in order to achieve a new 
system in which the freedom and dignity of man are 
respected. 
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