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Juridical Acculturation in Black Africa 
and its Effects on the Administration 

of Criminal Justice 
Inte rati the cultural values of native law with western-style legal systems is a common 
proJem ~ developing notions. This ?rticl.e e~plores specific differences in the role of law 
in soc iety by contrasting and comparlng Ntgena and France. 

"The rain only wets the spots of the leopard; it can never remove them ."-
Ashanti proverb 

By Yves Brillon 

Introduction 

To understand crime and society's reaction to c,ri~e 
in modern Black Afri ca,* one must go beyond the offl clal 
statisti cs furnished by Black Afri can ~o~ern~en~s. In 
Afri can countries modern systems of crlmlllal Justi ce and 
penal codes whi~h are almost identical to those,o! the 
West have now been'introduced. However, traditional 
tribal laws continue to thrive in spite of all efforts to 
suppress them. Official African institutions fOl: preve~
tion, repression, and treatment are not rooted III tradI
tional culture and beliefs, and are not, trust~d bY,the 
majority of the population. Thus, a valid sOCiologIcal 
study of Afri can legal systems cll:nno~ gi ~en full credence 
to statistics furnished by these InstItutIons. 

Under these circumstances, an ethnic approach to 
criminology (ethnocriminology) in which the cultural 
peculiarities of the research slbject are carefully con
sidered seems most appropriate. Above all, we must ask 

"L'acculturation juridique en Afrique noire et ses incide~c?s sur 
l'administration de la justice criminelle" (NCJ 51432) originally 
appeared in International Annals of Criminol j v. 16, n. l,a,nd 
2:193-232, 1977. L'lmprimerie Administrative de ,Melun, SocI~te 
Internationale de Criminologie, 4 rue M~ndovl, ,75001 PariS, 
France) Translated from the French by Sybille Jobin. 

what the population itself considers a ,criminal ~ffense 
and what correctional measures are avaIlable outside the 
official judicial process. 

Ethnologica 1 and anthropologi ~al rese~rc,h ha~ sh~wn 
the existence of a traditional AfrIcan crimInal JUStl ce 
system wi th its own norms, correctional, measure~, 
judicial institutions, procedures, and verdICts. ThiS 
already existing legal system was almost complet:ly 
ignored in the penal codes establis,hed by the col~nlal 
powers and taken over later by the Independent nations. 

Whatever our opinion of tribal laws and their 
future we must acknowledge that they continue to exist 
and th~t in so doing, they have an impact on the of
fi c ial sy'stem of iusti ce . The fi rst quest i on to be asked 

J f" t 'bal 1 ?" is tlWhat is the importance 0 survlvlng:1 ~ws, 
S~cond, "Why does tribal law continue to eXIst?" FIn~l
ly "What factors explain the coexistence of two In-

, , Bl k Af' ?" dependent jud i c ial systems In ac rl ca , 

*Editor's Note: This summary provides illustrativ,e materia~ f;om 
only two countries The Ivory Coast and Nigeria; the orlgl~al 
arti cle inclllles Dah~mey, Cameroon, Niger, Madagascar, Tan zama, 
Sudan, Upper Volta, Senegal, Zaire, and Mali, ~ith referenc,es to 
English-speaking East Afri ca and French-speaking West Afrl ca. 
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The Importance of Surviving Tribal Justice 

It is difficult to evaluate the importance of Afri
can tribal justice in modern times. Since this system of 
justi ce is no longer legally bind ing (and frequently even 
forbidden), it has been forced to stbsist clandestinely. 
Its continued use becomes apparent only when a case, 
because of its seriousness or a chance discovery, comes 
to the attention of the official courts. Indications are 
that traditional forms of justice are flourishing. 

An example cited in a study of the Ivory Coast 1 
demonstrates how tribal mechanisms attempt to settle 
conflicts. This case involves an accusation of a poison
ing in a village in the Divo region, about 200 kilometers 
from Abidjan in the Ivory Coast. At 3 a.m. on March 4, 
1972, N.T., a Gouro, who was not known to be suffering 
from an illness, died after vomiting blood. According to 
Gouro custom, the wife of the deceased was questi oned as 
to the cause of her husband's death. She stated that he 
had been pOisoned by his Baoule enemies with whom he had 
been drinking the night before. The body was wried and 
the family of the deceased compiled a list of claims to 
re-cover their damages in a conc il iatory fashion. 

The accused Baoule parties, claiming their in
nocence, refused to pay the werge ld (compensati on for 
taking a life), and, in fear of Gouro reprisals, deferred 
the case to the offi c ial courts. The appearance of th is 
case before the official courts represents only the tip 
of the iceberg of cases otherwise dec ided through tr ibal 
justice, the full extent of which can hardly be esti
mated. 

In the large Nigerian city of lbadan 2 , a list of 
minor offenses (assault without major physi cal injury, 
gambli~, and small theft) was slbmitted to a sample pop
ulation of 120 citizens. The citizens were then asked 
whether they would prefer the customary neighborhood 
settlement or the official process involving police and 
courts for each of the offense types. Almost all those 
interviewed (82.5 percent of the upper class, 92.5 per
c~nt of the lower class), regardless ,of sex or age, 
favored tribal settlement, provided the crime was not too 
severe. 

Another study of the importance of traditional 
settlements was conducted in 1974 in Abidjan, a modern 
city made up of many different ethn ic groups. The state
ment slbmitted to a sample population read, '.'1t is better 
to come to a friendly settlement, even if it is not 
entirely satisfactory, than to go to the poU ce." A 
similar statement, "A bad out-of-court settlement is 
better than a good court case," was slbm i tted to a rep
resentative sample popUlation in France in 1969. A 
comparison between the responses of the Afri can and 
French sample populations produced striking results. The 
Afri cans' preference for an ami cable settlement (61. 9 
percent) was only 4.2 percent above the French one. The 
results demonstrated that, as far as minor offenses are 

IThis study, by Essat Fattah of the Department of Criminology of 
Simon Fraser University, Canada, has not yet been published. 

concerned, the citi ZE!lS of moot countries would prefer an 
out-of-court settlement. 

There may also be a sociocultural explanation for 
the lack of differentiation between French and African 
attitudes. Westerners prefer a 'bad settlement" because 
the "good court case" will be drawn out and clumsy and 
will result, at best, in the offender's imprisonment or 
payment of a fine. Africans reason differently. They, 
too, are keenly aware of the inconvenience of a court 
battle; but to them justi ce means above all the restOl'a
tion of tribal harmony and the reestablishment of the 
society as it was before the offense, with all parties 
involved reinvested with their original rights and obli
gations. Possibly the phrasing of the survey questi on 
confused the Afri cans because they si mply cou hj not con
ceive of a settlement that would not be entirely satis
factory to all parties. 

There are several reasons why we can expect an even 
stronger preference for the traditional settlement in 
rural areas. First, the omnipresence of poli ce and court 
authorities in the city makes the likelihood of discover
ing acts of clandestine tribal justice far greater than 
in jungle villages. Undotbtedly, serious crimes like 
murders, abductions, and injuries are harder to conceal 
in the city. Second, tribal justice can function only 
within the intimate framework of a homogeneous popula
tion. The multiplicity of ethnic groups in modern cities 
makes it hard to dec ide which tribe's customs should 
apply; in those cases, conventional jurisdiction fre
quently serves as a superior, impartial mechanism for the 
arbitration of grievances. Finally, the anti
traditionalist intellectual elite is highly influential 
in the city in its urging of fellow citizens to 'become 
civilized" and to respect modern government institu
tions . 

Types of Offenses Settled by Traditional Justice 

An exemplary study in Abidjan indicated that 69.2 
percent of the sample population cited "minor offenses" 
as best suited for a conc iliatory settlement. Another 
11.1 percent of the sample believed that even capital 
offenses like murder should be concealed from the 
official penal authorities. 

In order to determine exactly for which offenses 
traditional justice is considered proper, we submitted a 
list of 22 offenses to a sample population (1,000 inter
viewees of Abidjan) asking, for each offense, whether 
they would (a) involve the police and court authorities 
or (b) arrange for an informal settlement between the 
victim and the offender. According to the statistical 
data, the offenses fell into three groups: (1) offenses 
which were preferably settled by traditional means, (2) 
offenses whi ch evoked divided reactions, and (3) offenses 
which were usually referred to the police. 

2F. Oloruntimehin: "The Difference Between Real and Apparent 
Crimimlity." Secood West African Conference of Conp!I'lltive Crim
inology. Lagos, Faculty of Law, 1973. 
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(1) Cases referred to traditional settlement: 

• A married man fathers the child of an unmarried 
girl--81.7 percent, 

• A neighbor's cattle destroy a farmer's crops-
74.1 percent, 

• A husband kills his wife's lover ~ witchcraft--
62.6 percent. 

(2) Cases referred by some to the poli ce and by others 
to tribal law: 

• A man rapes a young women of his tribe--55.6 
percent for tradi tional justi ce, 

• The cattle of a nomad tribe destroy a village 
crop--51.2 percent for traditional justice, 

II A stranger forces a young woman to have sexual 
relations with him--54.2 percent for police. 

(3) Cases usually reported to the poli ce: 

• A stranger loses control of his car and kills a 
villager--94.4 percent, 

• A husband poisons his wife'S lover--81.9 
percent, 

• A salesman sells poor-quality merchandise--68.3 
percent. 

The results of the project were compared to a recent 
study (De Boeck 3) in which the natives rated the same 
22 offenses accoN.ling to the seriousness they attributed 
to them. Our study shows that offenses that had been 
rated as most serious in De Boeck's study were not neces
sarily referred to the police. The results indicate that 
"social solidarity" (whether the offender belonged to the 
same tribal community) appeared to be foremost in dec id
ing for or against police involvement. Thus, 74.1 per
cent would accept an informal settlement if a neighbor 
destroyed their crops as compared to only 51,2 percent in 
the case of strangers. Similarly, 28.7 percent favored 
ami cable settlement if a driver killed his cousin in a 
car accident as compared to only 5.6 percent if the 
driver were an outsider. Another important factor in the 
decision for or against the official justice system seems 
to be the visibility of the offense. Natives tended to 
involve the poli ce if the chances of covering up the case 
were slim. Thus poison murders were usually handed over 
to the police while witchcraft murders, which are far 
more difficult to detect, were dealt with under tribal 
law. 

Reasons for the Survival of Tribal Law 

To test the above suppositions, we asked the same 
sample population what made them rely so heavily on 
tribal justi ce rather than the offi c ial system. The 
replies fell into three categories. 

3A. De Boeck: Contribution a l'etude du s sterne moral de la 
jeunesse za'iroise. Louvain-Paris: Yander-Nauwelarts, 1975 
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Pettiness of the offense. Many natives (30.1 percent) I 
argued that tribal law was particularly suited to thE i 
settlement of minor offenses. However, the concept of ~ 
so-called "minor offenses" must be seen as a relative one U 
dependi ng on the norms of the parti cuI ar ethni c group. i 
The minor offenses which our sample population assigned I 
to tribal law included infanticide, rape, abortion, and • 
the poisoning of a sorcerer. 

What do Afri cans mean when they term an offense 
"serious"? Are they referring to their own system of 
values or to the offi cial ~nal code of the country? It 
is quite conceivable that the coexistence of two legal 
systems has confused the Afri can value system and that 
Afri can nati ves now deem cases to be serious if they are 
too visible to remain unnoticed by police or other of
fi cials and consequently cannot be dealt with on the 
tribal level. Faced with two conflicting judicial sys
tems, they choose the appropriate system with care and 
try to keep on the good si de of both systems. 

Inefficiency of modern justice. Open criticism of the 
official court system was rare. Very few natives men
tioned fear of police brutality or court corruption as a 
reason for avoiding official justice. Since our sample 
population lived in the city of Abidjan, inaccessibility 
of the government courts was also only a minor factor. 
The most frequently named shortcomings (7.7 percent of 
the interviewees) were the high cost and slowness of the 
Dfficial process. 

Family allegiance. Nearly half the sample popUlation 
(49.1 percent) named solidarity with family and tribe as 
their reason for adhering to the customary mode of set
tlement. In spite of the offense, they wanted to pre
serve good tribal relations and avoid vengeance or dis
honor to those involved. This form of allegiance, which 
originally guaranteed the conc iliation of tribal members 
in a closed ethni c environment, is all the more remark
able si nce almost two-th irds of the interviewees had been 
living in the city for over 5 years. 

Reasons for the Coexistence of Two JUdicial Systems 

If two parallel justice systems exist at this time, 
it is because there is an ontological difference between 
them. The archai c system is based on old myths, an 
ancestral view of the universe, and the rules of an 
earlier generation. The modern system is oriented toward 
the future. One writer states, "The main difference is a 
spiritual one. Developed from two different modes of 
thought, the spirit of tradition and that of modern law 
are irreconcilable. As long as the former lives on, as 
long as the process of ac culturation is not complete, we 
cannot put an end to the heterogeneousness of the judi
cial system.,,4 An ethnocriminological study must 
analyze the reasons for this co-existence in detail. 
They can be found on four levels. 

lIM. Alliot: "L'acculturation juridique ," Ethnologie Generale. 
Paris, Gallimard, Encyclopedie de la Pleiade, 1968, p. 1191. 
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-Institutional factors. The criminal justice system, 
like any official institution, should clasely reflect the 
norms and values of the society it represents. In Black 
Afri ca, however, the colonial powers introduced a soc ial 
control system utterly unrelated to the cultural reality 
of the native society, its modes, thought, and ethnic 
personality. Because the modern justice system, which 
was impased on a primitive society in the name of 
c i v il i z a ti on and progress, has not taken na ti ve val ues 
into ac count, the nati ves consi der it an "imported system 
of wh ite justi ce" whi ch does not really belong or apply 
to them. 

Ideological factors. As long as the primitive men
tality eXists, ideological factors remain a major 
obstac Ie to a un ifi ed legal system. To beg in with, 
European law emphasizes the protection of individuals and 
their rights, whereas the tribal concept of justice aims 
at the good of the entire community. In acklition, 
Western legislation, with its rational, Cartesian base, 
neglects the magical and religious foundations basic to 
traditional native thought. The decriminali zation of 
violations of tribal custom (breach of taboos, witch
craft) and the criminali zation of acts accepted bv the 
tribal community have created confusion among the 
nat i ves, who do not understand the sudden change in codes 
of pel'missi ve bEhav ior . The more the new laws exceed the 
understanding of the community, the less we can expect 
the natives to report aberrant behavior to the' 
authori ti es. 

For example, many Africans do not believe that 
justice has been done unless the victim is compensated 
for damages suffered. The stri ct Western pen a Iti es 
imposed on offenders without compensation for the victim 
seem incomprehensible to natives. In addition, native 
Afri cans believe that the initial offense often does not 
merit the ensuing process of stigmati zation, whi ch pases 
a real threat to tribal solidarity in that the stigma
tized offa-lder cannot resume normal lIfe in the community 
after the settlement. As a result, reporting a crime to 
the authorities often seems incompatible with custom 
involving family ties with tribal allegiances. 

Organizational factors. . In many' Black Af~ican 
countries, the traditional tribal judges were replaced by 
foreign offi cials wi th a formal and complex court ritua 1. 
As the courts became increasingly inaccessible, the 
population tended to avoid them. In describing the 

B!i!E@'it5ihee±i:!Wi1#UfjWJ1if1f dtte em a5' 

inaccessibility of the courts, the native Africans men
tioned the slowness of the procedures, fear and shame of 
exposing themselves to an intimidating court ritual, 
refusal to expose tribal members to an "imported judicial 
system," dotbts IDout receivi~ compersation, and lack of 
financial means. 

Geographic factors. The more distant a community is 
from the offi c ial organs of justi ce, the more it will 
re lyon its own methods of settlement. Th is is espec ial
ly true in Africa, where 15 to 30 miles of jungle can 
obscure the offi c ial .court system entire Iy from the 
nati ves' field of vision. The journey to the city courts 
is long and costly; it is undertaken on ly in excepti ona 1 
cases. Thus, physi cal remoteness ackls to the cultura I 
distance of the official institutions. 

Conc lusion 

Research conducted at lbadan and Abidjan shows that 
tribal justi ce--even today and even for major offenses-
appeals to the majority of the nati ve Afri can population. 
Some experts argue that traditional forms of settlement 
are on the increase. 

CbJiously, the new codes and administrative agencies 
are better suited to city dwellers than to the rural 
majority of the population. Nevertheless, even in the 
c iti es, where the aggl om era ti on of d i ff erent ethni c 
groups necessi tates the existence of a com mon law, the 
insufficiencies of the official criminal justice system 
contribute to the growth of primitive justice. Cases of 
tribal justice and lynchings are reportedly on the rise. 
This leads us to believe that modern justice is not only 
ill suited to the traditional modes of thought but also 
incapable of dealing with the new criminality of the 
c i ti es. To be sure, th is is not a spec ifi ca lly Afri can 
phenomenon since even the most advanced industrial 
societies have similar problems. The difference is that 
Afri can tribes are inc lined to return to the proven 
methods of taking justice into their own hands. 

The brea c h bet ween the au tho;' i ti es and the na t i ve 
Afri cans conti nues to grow. Perhaps in the future, 
crim inal justi ce will return to anc ient Afri can norms in 
the course of a growing movement of counter
acculturation. Recent Pan-Afri can poli ti cs show a grow
ing desire to return to old values, to wipe out the 
humiliations of colonial times, and to forge a distinctly 
Afri can personality. 




