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March 31, 1966 

THE HONORABLE NELSON A. ROCKEFELLER 

Govem01' of the State of New Y 01'k 
Albany, New YOl~( 

DEAR GOVERNOR ROCKEFELLER: 

Your Committee on Public Employee Relations has the honor 
to submit its unanimous report, including its recommendations 
for legislative and administrative action. 

vVe desire to express our deep appreciation of the coopera
tion of the staff assigned to us. We acknowledge particularly 
the invaluable help rendered by our most competent and con
scientious counsel, Sol N. Corbin. 

Respectfully yours, 

George W. Taylor 

({~~~ 
E. Wight Bakke 

~~o<:~ 
David L. Cole 

~£~~ 
() John T. Dunlop 

Frederick H. Harbison 
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Summary of iecommendations 
AS MORE FULLY DESCRIBED in this report, the Committee 
makes the follo\ving recommendations: 

(1) The Condon-Wadlin Law should be repealed and replaced 
by a statute which, as more particularly described belmv and in the 
relevant parts of this report, would (a) grant to public employees 
the right of organization and representation, (b) empower the 
S~ate, local .govern~lents and other political subdivisions to recog
lllze, negotiate vnth, and enter into written agrcements with 
emplo~ee organizations representing public employees, (c) create 
a PublIc Employment Relations Board to assist in resolving disputes 
between public employees and public employers, and (d) continue 
the prohibition against strikes by public employees and provide 
remedies for violations of such prohibition. 

(2) Public employees should be granted the right to join or 
refrain from joining cmployee organizations of their own choosing 
for the purpose of the participation and the negotiation with their 
public employers of the conditions of their employment. 

(3) A Public Employment Relations Board should be created 
and empowered to establish procedures, in accordance vvith cri
teria set forth in the summary section of Part Two of tllis report, for 
resolvin~ disputes arising in the departments of the State govern
ment .WIt!l respect to. the . representative status of an employee 
orgalllzatlOn. In resolvmg dIsputes concerning representative status, 
t~le Board should ac~ upon petition of either the employee organiza
tion 01' the appropnate State official. The Board should be com
posed of three public members, appointed by the Governor with the 
advice and consent of the Senate, and the members' terms should be 
for six years, with staggered terms for the original members. 

(4) The legislative bodies of the local governments should be 
empowered and encouraged, after consultation with interested 
patties, to develop procedures, in accordance with the criteria set 
~orth .in the summary section of Part Two of this report, for resolv
mg dIsputes over representation status of employee organizations in 
such local governments. In the abscnce of sllch local government 
procedures, or upon thc election of the local government to adopt 
the State procedures, the procedures administered by the Public 
~mployment Relations Board shall be available upon the petition of 
Clther the employee organization or the approprIate local govern
ment oIHcial. 

(5 ) Upon the oasis of experience tinder the statute, the Public 
Employment Relations Board should conduct a study, looking 
toward legislative action, of the question whether employee organi-
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zations should be granted the right of exclusive representation of 
all employees in a negotiating unit. In the meantime, the public 
employer and the employee organization should be permitted, by 
agreement, to provide for exclusive representation. 

( 6) In line with the Federal policy, for an employee organi
zation to be entitled to rccognition and ccrtincation, it should be 
required to establish: 

( a) by evidence~ that it represents the employees which it 
claims to represent, and 

(b) by affirmation, that the organization does not assert the 
rjght to strike against government. 
(7) Upon certification, the employee organization should be 

entitled to the following rights: 
( a) the right to represent employees in negotiations and 

grievance procedurcs, 
(b) the right to check-off of mcmbership dues upon presenta~ 

tion of individual dues deduction authorizations, and 
( c) the right to unchallenged representation status for the 

remainder of the budget year and for the succeeding twelve
month period (or longer, by agrcement, but not to enceed 24 
months), to begin 120 days before the succeeding budget sub
mission date. 
( 8) To resolve disputes which reach an impasse in the course 

of collective negotiations, an \vritten mom~')randa or agreements 
between public employees and public employers (State or local) 
should include procedures, developed by the parties themselves, 
to invoke in the event of sneh an impasse in advance of budget 
submission. Parties to such memoranda or agreements now in 
effect should be encouraged to incorporate such procedures, and 
any new collective relationship should incorporate such procedures 
in any future written memoranda or agreement. 

(9) In the event of an impasse which has not been resolved by 
the parties' own procedures, the Public Employment Helations 
Board should institute mediation procedures to assist the parties 
jn resolving their dispute. If no settlement is achieved by this step, 
the Board may appoint a fact-Ending board, comprised of publie 
members, with the power to make public recommendations to 
resolve the dispute. As described in Part Three of this report, the 
fact-nnding board should be appointed from a list of qualined 
persons maintained by the Board and drawn up after consulta
tion with interested groups. The procedures of the Board may be 
invoked by petition of either the employee organization or the 
appropriate govemment official (State or local), or upon the 
Board's own motion. 
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(10) In the evcnt of the rejection of a fact-finding board's 
l'~c()nl1nendations by the employee organization or the public 
emplo),C'r, thc appropriate Stale or local lC'gislaUvc hody (or com
mittec) should hold .a form of "show cause hearing" at which the 
parties review their positions with respect to the recommendations 
of the fact-Rnding board prior to Rnal legislative action on the 
budget or other enactment. 

(11) The statutory prohibition against strikes by public employ
ees should be continued. The term "strike" should be defined as a 
concerted work stoppage or slowdown by public employees for the 
purpose of inducing or coercing a change in the conditions of their 
employment. 

( 12) Section 751 of the Judiciary Law should be amended to 
enlarge the comt's discretion in enforcing, by criminal contempt, 
Hs restraining orders or injunctions issued against strikes by pub
lic employees. This should be accomplished by eliminating' the 
$250 per day maximum fine now contained in Section 751. Such 
proceedings should be promptly instituted by the appropriate State 
or local chief legal officer. 

(13) Insofar as individual public employees are concerned, their 
participation in a strike should be deemed to be misconduct, within 
the meaning of Section 75 of the Civil Service Law, under which 
such employees may be subject to reprimand, Rne, dcmotion, sus
pension, or dismissal, depending upon the extent of the misconduct. 

( 14) In the event of a strike, we recommend a procedure pat
terned after the approach used by the Federal government. The 
appropriate State 01' local chief legal officer should also be required 
to institute summary proceedings before the Public Employulent 
Relations Board to cancel the employee organization's rights to 
representation, including the privileges (such as check-off) that 
accompany such rights. The Board "vould determine (a) whether 
the organization was responsible for calling the strike or whether 
it tried to prevent it, (b) whether the organization made or was 
making good faith efforts to terminate the strike, and (c) whether 
there were such acts of extreme provocation on the part of the 
puhlic employer as to detract from the fault of the employee organi~ 
zation in permitting the strike to take place. Upon the basis of all 
the facts and circumstances, the Board would determine whether 
the organization's recognition rights and its accompanying privileges 
ShO~lld be r~vokecl, and if so, whether indeRnitely 01' for a specified 
penod of time. In the event of such suspension 01' revocation 
the organization should not be permitted to have its recognitio~ 
rights reinstated without spC'cifical1y agreeing not to assert the right 
to strike thereafter. 
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PART ONE The basic problems 
IN ESTABLISHING TI-IIS CO!\J!\HTTEE on Public Employee 
Helations on January 15, 1966, Governor Rockefeller requested it 
"to make legislative proposals for protecting the public against the 
disruption of vital public services by illegal strikes, while at the 
same time protecting the rights of public employees.!' 

This approach is in marked contrast to that taken in formulating 
the Condon-'Vadlin Act. That legislation simply banned strikes 
by public employecs and specified penalties to be invoked against 
employees for violation of the ban. There is now a widespread 
realization that protection of the public from strikes in the public 
services requires the designation of other wavs and means for 
dealing wit1t claims of public C'l11ployees for equitable treatment. 

Our assignment is thus broad in compass. Bench marks for 
dealing with it are relatively few. A considerable time could well 
have been used in the preparation of this report. However, be" 
cause immediate changes in the Condon-'Vadlin Act are so urgently 
necessary and so v,ridely demanded, as a consequence of the 1966 
transit strike in New York City, the Committee has had but limited 
time at its disposal. Nevertheless, with the assistance of a capable 
staff, it has been possihle to make n thorough analysis of the 
problem. 

':Ve report a unanimous conclusion as respects the immediate 
legislative action that, we believe, should be taken. Legislation 
along the Hnes recommended should provide the basis upon which 
viable government-employee relationships in New York can be 
developed. Our report comes at a time of deep public concern 
about these matters. 

The results of recent negotiations in New York City and else
where, conducted under strike threat pressures as well as actual 
resort to the strike, have understandably given rise to a Widespread 
concern about employee-governmental relations and a determina
tion that they should be conducted in a manner which will con
serve vital public interests. In consequence, the following questions 
have been brought into sharp focus: How should collective nego
tiation in the public servioe be distinguished from collective bar
gaining in the private sector? \Vbat public policy problems are 
involved in according to public cmployees the right to representa-
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tives of their own choosing for collective negotiation purposes? 
Should such right be accorded? • .' 

Fundamental questions of employee-governmental relations are 
dealt with in this report. They include (a) the fragmented vs. the 
over-all unit for negotiations, (b) the complexities of varied govern
ment-employee relations, and (c) problems of effectuating the no
strike policy in public employment. They have come to a head 
when great increases are occurring both in the number of public i 
employees1 and in the variety of services provided by the State 
government and its numerous political subdivisions. This expansion 
cohlcides with a growing interest among public employees in par-
ticipating 1110re fully and more effectively than heretofore in the 
determination of their conditions of employment. 

Fl'ogmented vs. the over-all unit for negotiations 

The objectives of all employees in sceking collective negotia
tions are not identical. Changes are sought in the promulgation 
and administration of those civil service laws and other legislative 
(lnacbncllts which apply uniformly to classified public employees 
in diverse occnpational groups and performing varied functions. 
At the same tinw, public employees have been increasingly organiz
ing themselves into unions to represent particular occupational 
interests-transit employees, school teachers and sanitation workers 
are but a few examples. Thc right to this kind of representation 
has been strongly asserted. 

It is the demand for collective bargaining, "as practiced in the 
private sector of the ecolHl>IlmlY'''labolltllthese OC1Cll1l)ational interes~s ~: ,4 
which presents the most (i· ICll t pro) C:.'ms all( t Ie greater POSSl- \~ ... 
bility o£ conRict with the ability of legislative bodies to perform 
their constitutional functions, especially as respects the budgeting 
processes and the levying of taxes. 

Employee organization to advance the particular occupational 
interests through collective negotiation is fundamentally different 
from the civil service approach under which basic working terms 
and conditions arc specified by state-wide classification of public 
employees of the State and of its political subdivisions. Many of 
the most important terms of employment for public employees have 
long been established through legislative enactment, including laws 
governing the civil service. This will continue to be the case. 

There are many who fear that the development of multi-unit 
collective bargaining in governmental service 'would enervate onr 

1 From 1955 to 1965, N cw York Slat\! ellllJloyecs increased from 83,738 to 
128,322 while local government employees increased from 325,524 to 472,028. 
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institutions of representative government and undermine the useful
ness of a long established and effective civil service policy.2 The 
term «collective bargaining" has thus come to connote a type of 
joint-determination by unions and private management which, for 
reasons to be detailed hereafter, cannot be transferred literally to 
the public employment sector. An objective evaluation of the ques
tions before us "vill be assisted, we believe, by use of the term 
«collective negotiations" to signify the participation of public 
employees in the determination of at least some of their conditions 
of employment on an occupational or functional basis. 

Collective negotiations as they have been carried on in New York 
State have resulted in quite diverse forms of agreement. There 
have been many informal memoranda of understanding, including 
agreements subject to validation by the appropriate legislative and 
adwinistrative bodies. Only a few "full-fledged" collective bargain
ing agreements have been consummated. 

Union representation and collective bargaining has been avail
able to employees of New York City since 1958 under the terms of 
Executive Order No. 49,3 issued by Mayor Wagner. Three formal 
arrangements have been consummated under authority of this 
Executive Order. As far as we have been able to ascertain, eight 
formal coUective bargaining agreements have been made with 
public employees outside of the City of N ew York. 

Impact of fragmentation on civil service 

Union objectives are quite at variance, especially at the State 
level, with the objectives of the Civil Service Employees Association. 
For many vears, this organization has worked directly with legisla
tures and governmental officials in the formulation of changes in 
civil service stat:~tes as well as in their administration. On behalf 
of a relatively large membership throughout the State (except in 
New York City) the officials of the Civil Service Employees Assoc
iation esponse what they term the «industry-wide" approach to 
representation of public service employees. They assert that the 
"fragmentation" of units of representation, implicit in the union 
approach, is quite contrary to the interests of public ser:vice em-

~ It will be recalled that the civil service approach was undertaken (initially 
about 75 years ago in New York) to provide job security to public employees 
and job status based upon merit and ability as a substitute for what was called 
"the spoils system." 

8 This Executive Order superseded an earlier Executive Order issued in 1954 
which established interim collective bargaining procedures. 
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ployees as a whole and to the continuance of stable governmental
employee relations. They oppose legislation designed to make 
such fragmentation in collective negotiation possible, but strongly 
favor legislation increasing the strength of their Association's voice 
in the formulation and the administration of civil service statutes, 
including the career and salary plan. 

The conflict of employee views involves the role of the Civil 
Service Commission. It is reasonsible for applying, under legislative 
authority, a unitary rule system of job classification. Workers 
belonging to diverse occupational groups and performing quite 
diverse functions are found together in each job classification. If 
the employees are organized by occupation or by function the 
results of negotiation on the multi-unit basis, autonomously for each 
group, are bound to be diverse. Employment terms will inevitably 
tend to be responsive to specific circumstances. Some observers 
have predicted that establishment of a pattern of multiple-unit 
negotiation in public employment will lead inevitably to a sacrifice 
of the unitary system established by civil service. They cite the 
dangers of so-called leap-frogging, i.e., terms negotiated by an 
occupational group tend to be extended by "compulsive com
parison." They are concerned that legislation will be ultimately 
fashioned by collective negotiation instead of the other way around. 

Phrasing the problem in terms of collective negotiations, as 
previously defined, provides a constructive way, we believe, of 
getting at the heart of the matter, i.e., protecting the rights of public 
employees to representatives of their own choosing on an occupa
tional basis without an unacceptable infringement upon the stability 
and viability of the Civil Service System. 

In our considered judgment, occupational representation should 
not be denied and can be provided vlithout undermining the Civil 
Service System. \Ve believe that the right of public employees to 
repre~entatives of their own choosing for collective negotiation 
should be recognized. At the same time, public employees have an 
obligation to recognize that collective negotiations must be con
ducted within the framework of our democratic political structure 
out of which the civil service idea has evolved. In fulfilling this 
obligation careful attention must be given to defining the "appro
priate unit" for representation, the subject matter of joint negotia
tions, and the nature of the negotiated agreement. These questions 
are dealt with hereafter in Part Two of this report. It is not here 
suggested that ready answers to these perplexing ques~ions are 
available. However, answers must be found because the right of 
employees to multi-unit negotiations cannot equitably he denied. 
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Complexities 01 government-employee relations 

The critical naturc of the differences between thc two approaches 
to public employee participation (on an "industry wide" basis or 
a "multiple-unit" basis) have to be thoroughly understood before 
iegislation to supersede the Condon-Waldin Act can be effectively 
fashioned. Both forms of participation now exist in the State of 
New York, but in many variations. 

vVho are the public employees and how are their conditions 
of employment now determined? "State employees" constitute one 
category which, in the main, comprises employees of 20 state depart
ments. The basic conditions of employment for classified employees 
in the executive departments (the large majority of employees of 
the State) are determined by provisions of the Civil Service Law 
as administered by elected and appointed State officials.4 Other 
terms of their employment are specified by other legislation. There 
are also State employees in the legislative branch, a relatively 
small number, and in the judicial branch, comprising a larger 
number of employees. In the judicial branch, both wage and non
wage conditions are determined either by the State Judicial Con
ference or by a local government. Other "State employee~" work 
for public authorities having more than local but less than state
wide jurisdiction. In many respects, the conditions of employment 
for these public authority employees differ from other employees in 
the executive branch although some participate in the New York 
State Employees' Retirement System and the New York State 
health insurance program. In still other ways they are treated like 
"State" employees.1'i Some public authorities provide essentially 
local services, such as a public housing authority within a city or 
the Transit Authority in New York City. They have generally been 
accorded by the legislature a wide latitude as respects the fixing of 
employment terms. 

, An exception is made by Section 220 ~f ~~le State ~abor Law. This S~~tion 
al)piies to "laborers, workmen and mechal11cs and speCifies the payment of pr~
vailing wages and supplements" not only to el~lployees .of contractors engaged tn 
a public works project but, as well, to lI/1classt~e~ publIc works e~nploy.ees of tl~e 
State, its municipalities and other instrul11entaitttes of the State tncludl11g pubhc 
authorities. . 

S Public authorities are engaged in the operation of bridges, highways, tranSit, 
water pollution control, parks, ports and hydroele~tric power ~s w~p as the con
struction of university facilities and low cost hous1l1g. There ~s a Statement o~ 
Employee Relations Policy, New York State !hruway Authonty, .Nov. 21, 1960 
(re-issued on Jan. 1, 1966) which has been sl!?n~d by repreSe!ltatlves of several 
employee organizations a£t~r collectiv.e. negotiatIOns. ~ven In .the abse~c~ of 
specifically delegated authonty, authontles may engage 111 collective negottatio~ 
when they are deemed by the authority to be necessary for the proper conduct of 
their business. 
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Most public service employees in New York are not employed 
by the State but by political subdivisions of the State. They include 
not only the employees of counties, towns, villages and citiesO but 
also of school districts7 and other political subdivisions, providing 
special services, such as water districts, sewer districts and fire 
districts.s 

In other words, there are many governmental employers with 
widely varying degrees of authority. They are also subject to 
diverse budgeting procedures. No one rigid procedure can be 
devised to effectuate a policy of according public employees the 
right to representatives of their own choosing for collective nego
tiation. Yet, these rights of association and negotiation must be 
accorded as a necessary counterpart to the prohibition of strikes by 
public employees. 

InapplicabWty of stril<es 

Collective bargaining, including the right to strike, is recognized 
as an essential democratic right of employees in the private enter
prise sector. Private employers have countervailing rights: they 
may lockout their employees or go out of business entirely. These 
are not simply private rights; the opposing economic pressures have 
a function to perform. They exert reciprocal pressures upon the 
parties to modify their positions to the extent necessalY to bring 
about a private agreement. One objective is to insure a final con
clusion without government intervention or dictation. Although 
both parties in private collective bargaining possess wide latitude 
of agreement in private negotiations, they are subject to constraints 
-the pressure of the market place where the consumer's power of 
choice is exercised. Jobs can be lost and production can be cut 
back if goods or services are priced out of the market. Whether 
or not market forces provide adequate restraints in the public 
interest has often been questioned. The so-called guide-posts for 
wage and price det<:Jrmination, as enunciated by the Council of 
Econ~mic Ad~isers, are central to the current debate. At any event, 
even ill the prIvate sector, doubts have been raised about the com
patibility with the public interest of unrestrained use of private 
economic power in the establishment of wages as well as of prices. 

:;n New York, there are 62 counties, 932 towns, 553 villages, and 62 cities. 
rhere are 1,199 school districts in the State. 

8 It is estimatea that there are about 5,540 of these politicai subdivisions in the State. 
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N or does the right of strike in the private sector prevail without 
limitation. Under the Taft-Hartley Act special procedures may be 
invoked in public emergency disputes. Nevertheless, the right to 
stdke remains as an integral part of the collective bargaining process 
in the private enterprise sector and this will unquestionably continue 
to be the case. The according of this right to employees must be 
appraised, however, in the context of the private enterprise sector 
to which it applies. 

In contrast to the private enterprise sector, the right of public 
employees to strike has never been recognized by the public, 
legislature, or by governmental authorities in the United States. 
There are solid reasons for the distinction. Nor can these reasons 
be epitomized by a simple assertion of the words: the "rights of 
sovereignty." At any event, this is scarcely an apt term to apply to 
a system of representative democratic government, such as our own, 
which is responsive to the electorate. It is more realistic to inquire 
as to the manner in which public employees can participate in 
establishing their employment terms within the framework of our 
political democracy. 

Instead of the constraints of the market place on collective 
bargaining, including the right to strike, which are in the private 
sector, negotiations in the public sector are subject to the constraints 
imposed by democratic political processes. A work stoppage in the 
private sector involves costs primarily to the direct participants. 
They also undertake considerable risk in fixing the terms of settle
ment; the volume of sales and opportunities for employment are at 
stake. On the other hand, a strike of govermnent employees (there 
can scarcely be a countervailing lockout) introduces an alien force 
in the legislative processes. vVith a few exceptions, there are no 
constraints of the marleet place. The constraints in the provision 
of "free services" by government P1'e to be found in the budget 
aJ1ocation and tax decisions which. are made by legislators respon
sive to the public will. To be sure, a legislative body may delegate 
certain of its powers to subordinate officials and agencies to an 
extent consistent with the Constitution by which it is bound. As 
a matter of fact) considerable power has been delegated to public 
authorities, especially those which charge for services rendered to 
the public, as well as to executive agencies which are responsible 
for administering the prevailing wage laws for certain non-classified 
public works employees. 

To a preponderant extent, however, the executive agencies are 
required to compensate their employees within the limits of the 
budgets for the State and for its political subdivisions. In New 
Yorle, these budgets ml1st balance, i.e. taxes must be levied to cover 
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estimated expenditures. It is the budget, rather than the market 
place, which consh'ains collective negotiation in public employ~ 
ment. 0 

It seems evident that orderly collective negotiations in public 
employment should be related to the budget-making processes of 
the appropriate legislative body-a legislature, a board of super
visors, a municipal council or a fiscally~independent board of 
education. 

Legislative prohibition of stril<es by public employees 

For reasons just outlined, "collective negotiation" in the public 
services is unlike collective bargaining in the private enterprise 
sector. The strike cannot be a part of the negotiating process. By 
constitutional interpretations in the courts and by application of 
the common law, strikes by governmental employees have been 
declared illegal and made enjoinable in jurisdictions from the federal 
to the local leveL Virtually all representatives of public employees 
seem to be fully aware of the fact that strikes of public employees 
have always been enjoinable by the courts. Some insist, hO\vever, 
that there should be neither a legislative prohibition of strikes nor 
specified "punitive" penalties invocable upon violation. Some 
union officials believe that the ban on strikes of public employees 
constitutes the deprivation of a basic right. Many union representa~ 
tives also express the conviction that a legislative ban on strikes and 
the prescription of "punitive" measures for violation has encouraged 
arbitrariness by the employing agencies which is a major source of 
friction in employee-governmental relations. These agencies, it is 

o The New Yo!"!,: State Constitution (Article VII, Section 2) requires the 
Govemor to sl~b~lt annually to ~he Legislature a '9ud~'et containing a complete 
plan of, expen~ltlU es for ~he epsumg fiscal year begmn1l1g 011 April 1 and, at the 
sa.me t!m~, pI oposed le~lsla.tlOn to provIde. revenue for meeting' the proposed 
expendltUl es. Th~ ConstItutIon further requIres that no money may be paid by 
the State except I!l pursual}ce of a.n appropriation made by law. 

The law govern.lIlg countIes. reqtl1res a budget officer appointed by the County 
Board of SupervIsors !o estt11!ate proposed expenses and anticipated revenue 
for each fiscal year whIch begms on January 1. Following a public hearing a 
budget. must be ~d~Pted no later t!lal1 December 20 by the County Board' of 
SupervIsors. A SImilar ~udget-mak1l1g procedure 1l1'ust be followed for village 
a!ld town budgets .. No slllgie general law applies to the cities' each separate 
cIty chartel: de.tennllles t!le b.udget procedure. ' 
. ?chool dlstnct budgetIng .IS subject to difference procedures. In the larger 

clbe~ (over 125,qOO P?pUlatIol1), the tentative school budget proposed by the 
Boar d of Educ3lhon, lIke .other departm~ntal requests, may be modified by the 
~gency. or offiCIal responsIble for preparmg the entire municipal budget which 
IS subject to enactment qy th~ legislative body. Once the school budget is 
~d0.pte~, the Board of Edu~~h.on has sale control of expenditures without 
h!l1lt~tlOll as to the p}ll'pose 1111tIally appropriated. In the smaller cities, school 
cltstncts ar~ fi~cally llldependent. Each school district outside the cities Illust 
seek auth?nzaholl ;by ballot .of the voters of the right to levy taxes sufficient to 
cover theIr proposed expendltu1'es. 
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urged, will not seriously lmdertake the development of effective 
substitutes for strike action as long as they can presume that strikes 
will not OCCIll'. Union officials say, in 0Ifcct, that the best way to 
protect the puhlie against stoppages of public services is to climinate 
the statutory han on strikes. Only then, they assert, will there be 
meaningful negotiations. 

Even though these union positions have self-serving character~ 
istics, there is evidence that the cloak of "sovereignty" has been used 
to justify unilateral and sometimes ineqnitable decisions by govern~ 
mental administrators. 1:£oreover, legislative bodies, and administra~ 
tive agencies, are traditionally inclined to retain as much of their 
mle-making .iurisdiction as they can. Life seems to be easier that 
way. But, decisions which are arhitrary or seem to employees to be 
arbitrary, can give rise to employee reactions which impair the 
quality of service rendered and otherwise infringe upon the public 
interests. Despite the problems in this area, and the frustrations 
they generate, ways and means other than the strike have to be 
found for resolving them. 

The issue of the "retained rights" of the employer (related in 
public service to the proper performance of both the legislative and 
executive functions) is more difficult to deal \vith in the public 
sector than in the private sector. In the private sector, certain 
suhjects arc dealt \vith unilaterally by the employer on the assump~ 
tion th~t this is essential to the proper performance of the managerial 
function. There are limitations to the scope of collective bargaining 
in the private sector which unions recognize. To a greater extent, 
moreover, the governmental employing agency lacks the power 
directly to negotiate with its employees or to have elfective means 
for secming necessary consent to an agreement from higher levels 
of authority (from the executive officers of government and u1ti~ 
mately from the appropriate law-making body). As compared to 
the privatc sector, the authority to negotiate is less likely either to 
he granted in advance or to be promptly obtained when desired. 
Suell restraints are a concomitant of operations in a democratic 
political cont(lxt. Unlike the private business organization, govern~ 
mont is more directly responsive to the demands of its constituency. 

The need for validation of agreement in the administration of 
public agencies has a degree of comparahility with the need for 
validation in the operation of democratic employee organizations. 
Negotiating representatives of employees, in the private sector as 
well as in public employment, usually are limited in the authority 
they can exercise. Rules established by higher union organizational 
authority arc sometimes an important limitation. The agreement 
thoy C'onS\lmate, moreover) is almost universally subject to tho 
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democratic principle of ratification by the membership. This is 
not always pro forma. Indeed, retention by the employee member
ship of the ultimate authority to approve or reject a negotiated 
agreement can be a factor of considerable importance in fashioning 
the tenns of settlement which are submitted for membership 
validation. 

Governmental employing agencies secure their authority from 
legislative bodies representing the various public interests and they 
may have to secure a validation of agreed-upon terms from that 
body. In other ,vords, the retained rights of government are 
defined, in the last analysis, by actions of the legislative body and 
executive officials who are subject to the restraints of the electorate. 
Employees may dis-elect their representatives and the public may 
dis-elect theirs. Collective negotiations in the public sector is 
obviously undertaken in an environment which is quite different, 
in important respects, from thc privnte scctor. 

It follows from this analysis that, in order to spur the legislative 
bodies and the administrative agencies to accord more effective 
participation rights to public employees, doubts should not be raised 
about the firmness of the well-established principle that the strike, 
or the threat to strike, is not available to employees in public service. 
That might be the effcct of legislation replacing the Condon-'iVadlin 
Act if it were silent on this subject. The fact of the matter is that 
collective bargaining in the private enterprise context is markedly 
different in many respects, from collective regulation in the govern
mental context. One difference is hl the Jack of appropriateness of 
the strike in the public sector. 

\Ve come to this conclusion after a full consideration of the views 
expressed to us not only hy some union represcntatives but by others 
that public employees in non-essential governmental services, at 
least, should have the same right to strike as has been accorded to 
employees in private industry. VVe realize, moreover, that the 
work performed in both sectors is sometimes comparable or 
identical. vVhy, then, should an iliterruption of non-essential 
governmental services be prohibited? 

To begin with, a differentiation between essential and non
essential governmental services would be the subject of such intense 
and never-ending controversyS as to be administratively impossible. 
There is, however, an even more telling reason. Careful thought 
about the matter shows conclusively, we believe, that while the 

8 It has been suggested to us that an interruption of the services provided by 
public school teachers should be permissible because this would not create a 
public emergency. One can assume that this point-of-view IS not widely shared. 
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right to strike normally performs a useful fUDction in the private 
enterprise sector (where relative economic power is the final 
determinant in the making of private agreements), it is not com
patible with the orderly functioning of our democratic form of 
representative government (in which relative political power is the 
final determinant). 

An unequivocal recognition of this fundamental principle by the 
representatives of public employees, rather than the raising of 
doubts about it, would, we believe, elicit powerful public support 
for the stated fundamental objective of most public employee organi
zations, i.e., the development of substitutes for the strike which will 
insure adequate considerations of employee claims. 

In summary 

Despite many complexities, we believe it is both feasible and 
dcsirable to develop a system of effective collective negotiation in 
thc public service. This can be achieved in a manner which is 
consonant with the orderly functioning of a democratic government. 
It cannot be achieved by transferring collective bargaining as 
practiced in the private enterprise sector into the governmental 
sector. New procedures have to be created. In subsequent sections 
of this report, recommendations are made as to some of the ways 
and means by which collective negotiation in the public service can 
be soundly developed. 
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PART TWO Determination of 

representation status 

IT IS ELE11ENTAHY JUSTICE to assure public employees, who 
are estopped from using the strike, that they have the right to 
negotiate collectively. 'Ve have stated in Part One that we bclieve 
that right should be provided and that it can be provided within 
the framework of our democratic institutions and the character of 
emploYl11l'nt relationships in the public sector. But how is this to 
be doner 

Making that right eIfeetive requircs first of all that adequate 
procedmes he established to provide a dependable representation 
status for the employee organizations which do the ncgotiating. 
Disputes over representation status nre as difficult to resolve peace
fully as those arising once an employee organization has been 
recognized. 1£ collective negotiations are to resolve issues in the 
public employment relationship peacefully, the foundation for that 
result must be laid in effective procedures to establish representa
tion status for the organizations which conduct the ncgotiations on 
behalf of the employees. That foundation has not been laid by 
statute in New York State. 

It is suggested by a number of persons with knowledge of this 
field, and particularly by leaders of organized labor, that the 
methods developed since 1935 in the private sector for guarantecing, 
certifying, and enforcing the representation status of an employee 
organization provide a model, and can be applied without essential 
change to the public sector. This method would involve Rrst of all 
a declaration of public policy guaranteeing to employees the right 
to be represented hy organizations of their own choosing in negotia
ting and administering, jointly with their employer, the terms of 
their employment. In order to effectuate this right, an independent 
Labor Hdations Board would be established with authority to deal 
with questions of representation the answers to which are not 
reached by mutual agreement between the employer, the employees, 
and an employee organization. That Board would have the power 
to make its answers binding on tilt, parties hy (a) determining what 
group of workers is to be inclllded in the appropriate unit, by (b) 
cxamining evidence of employee choice, including holding elections, 
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and (c) certifying a particular ol'ganization as the 011e chosen by 
the employees and as exclusive bargaining agent for all in the unit, 
and by (d) orders to employers and unions to cease and desist from 
«f' . ., 1 1 Ifi U~l mr practices ane to ta co a'll'mative corrective action, such 
orders being enforceable by an appropriate court. 

In onr view~ for reasons expressed elsewhere in this report, the 
arran~ell1ents developed for private industry cannot be literally 
transferred to the public sector without meeting the special require
ments for effective negotiations in the public sector. 

Assuring the right to representation 

vVe turn then to the arrangements for assuring representation 
status to employee organizations in the public sector. 

Those arrangements, as we have already stated in Part One, nre 
based on the premise that public employees should have the right 
to associate with their fellow cmployees in organizations of their 
own choosing and, if they desire, to negotiate collectively in the 
determination and administration of their terms of employment 
~hrough such organizations. No statutory declaration of these rights 
Jor public employees exists in New York State, and no statutory 
means exists for the resolving of disputes over problems connected 
\vith establishing representation status for employee organizations. 
This situation calls for legislative action, and we so recommend. 

Problem areas 

Now we move from an acknowledgment of basic rights of em" 
ployces to collective representation to the specific procedurcs to 
effectuate that representation. This involves fundamental problems. 
The first of these problems is to provide for sufficient flexibility in 
the light of the variety of arrangements for collective representation 
which have already developed in New York. That variety has been 
described in some detail in Part One and elsewhere in this report.1 

Employees have, in the past and present, carried on their collective 
participation and joint negotiations in a great variety of ways and 
have chosen various types of employee organizations to represent 
them. There is no (l priori. reason to assume, therefore, that their 
future choices would not also be diverse. 'Ve cannot assumc that 
employees, if given free choice, would support the development of 
any single patteI'll of participation or any si-ngle type of employee 
organization utilizing nny single model of collective negotiations. 
Indeed the opposite assumption would appear more reasonahle. 

1. See Part Three and Appendix. 
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Sufficient flexibility should be provided so that the lessons of 
experience in this area of public employment, so uncharted in many 
of its aspects, can be brought to bear upon the pattem of arrange
ments which ultimately develops. The door should not be closed on 
any arrangement which may prove effective and mutually accept
able. 

We recommend therefore that a Public Employment Relations 
Board be established and be empowered and required (a) to estab
lish procedures, consistent with the criteria which are discussed 
below, for resolving disputes arising with respect to the repre
sentation status of employee organizations, and (b) to resolve 
representation disputes arising in the Departments of the State 
Government.2 The Board shall act in such cases on the receipt of a 
request from one 01' more of the parties to the dispute. The Board 
shall also be empowered to resolve disputes submitted to it in 
accordance with the provisions of the following two paragraphs. 

We further recommend that the legislative bodies of local govern
ments, after consultation with interested parties, be empowered and 
encouraged to establish their ovm procedures, satisfying the criteria 
set forth below, for dealing with disputes relative to representation 
status in that local government and the departments and agencies 
su.bordinate to it. In the absence of such procedures, such disputes 
shall be submitted to the Public Employment Relations Board. 

State public authorities and their employees shall submit disputes 
regarding representation status to the Public Employment Relations 
Board. Local public authorities and school districts and their 
employees shall submit their representation disputes to the proce
dures of the local government in which their principal offices are 
located. 

In recommending this approach, we have followed the precedent 
of the 1963 law establishing grievance procedures for local govern
ments. Under that law the state-mandated procedure applied 
unless the local government adopted its own grievance procedure. 

To judge from experience in handling questions of representation 
in the private sector, criteria are needed to settle disputes likely to 
arise between the parties in connection with the follO\ving issues: 

Determination of the unit of employees considered appro
p1'iate to be organized and represented by an employee organi
zation. 

Ascerta'inment of what employee organization, if any, the 
employees in sllch a tl1~it desire to have 1'epl'esent them. 

Obtaining 1'ecognitlon from the employer. This ,issue COll'~}rC-
hends the matter of certification. . 

a In other parts of this report other fUllctions are proposed for this Board. 
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Conditions of eligibility of an employee o1'ganization for 
1'ccognUion aneZ certification. 

Determillation of proportion of employees in the unit to be 
1'epresenlcd (/'/'ul ultimately the issue of exclusivity. 
vVe now proceed to the consideration of the criteria applicable 

to these problem arens. 

Determination of the negotiating unit 

The most uncharted and difficult problem area in the develop
ment of arrangements for determination of the representation status 
is that of initial determination of the employee-employer unit 
identify.ing the employees to be represented, Criteria for the 
definition of the term "appropriate" arc required which square with 
the characteristics of the public employment relationship and with 
the jOint responsibility of the employees and administrators for the 
effective pcrformance of their mission, namely, to serve the public. 

A number of factors to be taken jnto account in formulating 
critcria for defining the unit arc suggested below. 

(1) Consistency of the employee-employer unit with a communUy 
of interest among employees 'included in the unit. 

That community of interest, however, may be claimed along 
several dimcnsions, each having its advantages and disadvantages. 

( a) Community of interest of employees with respect to con
ditions of employment applying particlilarly to them, An employee 
may share a community of interest with (1) a number of employees 
in an occupational group subject to working rules which apply 
particularly to them; with (2) the other employees in his depart
ment or installation with respect to personnel pmctices and working 
environment; 'with (3) all employees of the political unit (town, 
city, county or state) or of the functional unit (school board, public 
authority, fire or police department) for the employees of which a 
common wage and hour structure, health and accident and retire
ment benefits, or working rules and personnel policy are provided; 
with (4) all classified civil service employees in a city or the State 
for whom common entmnce requirements, selection procedures, 
status and salary grade classification, various welfare benefits, 
appeals procedures in disciplinary cases, etc. are provided. 

Effective collective negotiation with respect to any of these items 
suggests that the employee unit be defined so as to include those 
employees subject to terms related to that particular item. An alter
native or supplementary course is for organizations representing 
employees in smaller units to form coalitions or joint councils for 
negotiation on those terms which apply to all of them. 
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If this principle of community of interest, i.e. the "common· 
applicability-of-terms-of-employment" is not used, scrious con· 
sequences can ensue. An employee organization may seek to 
negotiate, for the spccIal bcnefit of its own membcrs, modifications 
or supplementations to the terms which are supposed to apply to a 
more comprehensive group of employees snch as all employees of 
the State, or a city, or town, or county. The result is that a crazy 
quilt of salary and wage and welfare benefits structure can emerge. 
This creates conflicts over alleged inequities because of the dis· 
turhance of relationships among sub-groups of employees. This 
produces problems for the executive officers who must maintain 
satisfactory and just employee relations among all groups of em· 
ployees in the units for whose management they are responsible. It 
also produces problems for individual employees whose career 
interest might suggest the desirability of transfer from one job to 
another within the more comprehensive employing unit. To such 
transfer, obstacles would be presented by the differential negotiated 
wages, benefits, seniority, retirement provisions, etc. among the 
sub-units. 

This would seem to indicate, at a minimum, that the employee 
unit should not be established without consideration of the issues 
with respect to which an organization proposes to negotiate. Nor 
should it be established without first exploring the universe of 
employees in a comprehensive government unit, governed by an 
authoritative legislative body, who are assumed to be treated 
equitably by terms established for all of them. 

(b) Com,munity of ·interest of employees with respect to the 
cont'in'llation of a t1'([cUtional, workable, and, on the whole, satis· 
factory negotiating pattem. The employees of the executiv\) depart. 
ments of t:le State government, the fire fighters, the law enforcement 
officers, the school teachers of specific school districts, and employees 
of public authorities which are less than state-wide and larger than 
those organized as units of local governments, "vould appear to be 
cases in which this principle of "appropriateness" for a unit has 
emerged. A presumption exists that, in the absence of compelling 
evidence to the contrary, these gronps, as appropriate units, should 
not be disturbed. 

( c) C 01111Twnit"y of interest of employees with 1'espect to spec· 
ialization of occupation according to a craft 01' profession. The 
degree to which this criterion applies is clear with respect to certain 
groups of employees as indicated not only by (1) historical develop. 
ment, but by (2) obvious common interests of employees in main
taining the status of these crafts and professions and their personal 
status w.ithin them. Moreover, (3) the performance of thdr puhlic 
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sel'vices is bound up with the expression, in their work and working 
relations, of the standards relevant to those crafts and professions. 
Furthermore (4) their employment relations are often carried on 
with supervisors and managers, at least on the administrative level, 
who also consider themselves members of the relevant craft or 
profession. 

The above considerations are those which need to be explored 
with respect to any group desiring definition as an appropriate unit 
on these grounds. This guide would, a priori, appear applicable 
at the present time to school teachers, fire-fighters, municipal police, 
state police, welfare workers, and medical workers. 

(d) C01711nunity of interest of employees with respect to the 
1J1.anner of exercising thei1' right of representation. This criterion is 
introduced here to indicate the deSirability of going slow with 
respect to getting involved in a matter of unit determination taken 
for granted in private industry. "\i'iT e refer to the question of whether 
supervisors and/or professional employees should be segregated out 
of an employee unit. There are important reasons for going slow 
in this matter. The effectiveness of the employees' collective in· 
fluence on the terms of their employment in some areas of public 
employment may be related more to the community than to the 
conflict of, interests between employees and their supervisors. In 
other areas this may not be the case. The application of an 
arbritrary "no-supervisory-membership-in-the-organization" criterion 
fails to differentiate between these two situations. 

Moreover, as has been indicated earlier in this report, a part 
of the negotiating process in public employment is the appearance 
before legislative and executive officials. That is a political process. 
It is of quite a different character from that involved in the exercise 
of economic power in traditional collective bargaining in private 
industry, in connection with which the membership of supervisors 
in the union is generally, but not always, deemed inappropriate. 
Decisions about membership in an appropriate unit should not stop 
employees in a particular situation from 17wking their own choice 
as to the organization by which they choose to be represented in the 
light of the kind of strategy they deem to be most effective at 
particular stages of their efforts to modify the terms of their 
employment. 

(2) ConsistenclI of the terms of emploYl1wnt, the det-ennination of 
which lies witMn the cUscreUona'l'lI authority of the employing 
age-ncII, with terms concerning which negotlation is sought. 

Matching the terms over which employees in the employee unit 
wish to negotiate with those terms concerning which the executives 
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of the corresponding employer unit can negotiate to a conclusion is 
no easy task in the public sector. A union in the private sector will 
normally, unless multi-employer bargaining is involved, find itself 
across the table from employer representatives to whom broad, 
authoritative discretion has been delegated to negotiate and to 
commit the employing organization to all of the terms of employ
ment on which the union desires to negotiate. Even though the 
negotiators may not be top management, they and top management 
constitute a closely-Imit "team." 

This is not the case in public employment. Let us take, for 
example, the case of an employee unit composed of the professional 
employees of the welfare agencies of a city. The corresponding 
employer unit with respect to determining and administering many 
of the terms of employment is the 'iV elfare Department. The 
«employer" executives with whom negotiations are carried on are 
the Superintendents of the several 'iVelfare services and ultimately 
the Commissioner of Welfare. It is within their authority to nego
tiate about the working rules, the provision of facilities, services, 
equipment, and other aspects of the working environment not involv
ing major expenditures with respect to such items. They are also 
likely to be the "employers" 'with respect to the administration and 
supervision of working routines and relationships, the handling of 
grievances, and the administration of discipline. But another 
stratum of employer, whose chief executive, the city manager or 
mayor, holds the adminish'ative authority with rC'spcct to an over-all 
personnel policy for all employees of the city, with respect to the 
determination of costly city-wide benefits of various sorts, and 
wages, and concerning decisions as to the distribution of city funds 
among various uscs (buildings, streets, sewers, ncw schools, payrolls 
for the several departments, etc. ). But even that chief executive can 
only recommend such a distribution and the budget required to meet 
the expenditures involved. His budget proposals must be submitted 
to the next strahllU of "employer," the legislative body which is 
responsible for approving the overall budget and for levying the 
taxes with which to balance income ''lith expenditures. If the 
negotiated items include any which have been mandated by state 
law or if they involve any modification of local or state civil service 
provisions, there is a fmther level of decision-makers who must 
approve the settlement. 

Negotiations in public agencies in which the negotiating "em
ployer" is thus limited in the kinds of issues npon which he can 
make an authoritative decision is of a different character from 
negotiations in private indushy in which discretionary or delegated 
authority of the negotiating employer extends over practically aU 
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items of mutual concern to the parties. A minimal implication of 
the problem just discussed is that the expressed desires of an 
employee organization to represent the employees within a parti
cular employee unit is not likely to lead to satisfactory collective 
negotiations unless the executives of the corresponding employer 
unit have the discretion to come to an agreement on, or at least to 
make meaningful and effective recommendations to higher authority 
about, the items to be negotiated. 

The sihlation here under discussion presents both the employee 
organizations and the executives of government with temptations. 
Yielding to those temptations will complicate not only unit deter
mination but the negotiating process itself. The temptation faced 
by the employee organization is to claim unit boundaries solely on 
the basis of what will give it an immediate pragmatic advantage in 
organizing efforts, The executive's temptation is to refuse to 
negotiate on the grounds that certain items are "off limits" for him. 
A frank discussion at the time of recognition proceedings between 
the parties (a) on unit determination in the light of employer unit 
area of authority, (b) on specifying the appropriate subjects for 
negotiations, (c) on the development of procedures for carrying 
their joint agreement fmther to the employer level where effective 
decisions (short of appropriations to implement them) can be made, 
is desirable. Such discussion will reduce the chances for disputes on 
unit detemlinatioll which would have to be settled by means other 
than by agreement of the parties. 

(3) Compatability of the employee-employe1' unit with the foint 
du.ty of ad111,inistratol's and employees to Cat'1'y out their fundamental 
mission, i.e. service to 1Jublic. 

The definition of the group or groups of employees with respect 
to whose terms of employment an executive of a govenlluent unit 
is expected to negotiate affects his adminish'ative tasks in many 
ways. It affects the number of employee organizations with which 
he must deal. It affects his problem of giving equitable treatment 
to all the employees under his management. It affects the variety 
of negotiating results that he must somehow integrate into a pattem 
of terms of employment and their budgetary implications that makes 
sense for his whole unit. It determines how many chances there are 
that negotiated terms for one group will result in a sense of injustice 
or inequity to another. For dealing with all of these matters he 
must make organizational arrangements for administration. 

Those adminish'ative arrangements, however, are not merely 
for his own convenience. Nor are they merely devices for directing 
and regulating the work of his employees, though they do serve that 
purpose. But in a larger sense they create the operational frame-
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work within which every pmtidpant in the agci:tcy does his work. 
Their opportunity to perform their work well or poorly is greatly 
affected by the character of that framework. 

Both administrators and employees in public employment are 
under equal obligation to perform their service to the public 
efficiently and in a way satisfactory to the public. Both have an 
equal interest therefore in seeing to it that the impact of the unit 
determination upon the administrative arrangements which affect 
the quality of that service is not disadvantageous. 

The normal criteria used in determining the unit for representa
tion are those relevant to the community of interests of employees, 
\vhich we have discussed above. This is very appropriate because 
it is the employees who are being represented. It is not suggested 
that these criteria be replaced by those related to the administrative 
convenience, orderliness and effectiveness. 'Ve suggest only that 
these latter be given due consideration when the boundaries of the 
appropriate employee-employer unit are being determined. In the 
interest of discharging their constitutionally imposed duties and of 
maintaining political acC.!eptance from the public electorate, the 
administrators of government agencies cannot ignore this criterion 
of appropriateness. Nor, in the interest of discharging efficiently 
their equal duties to the public, can public employees ignore it. 
Public employee organizations can no more ignore this principle 
than private-employee organizations can ignore the compulsion on 
private employers to have the kind of administrative structure that 
contributes to their pront-making mission. 

Ascertainment of employee choice 

Once a decision is made concerning the employee-employer unit 
considered appropriate for collective representation and negotia
tions, the next problem with respect to which a representation dis
pute may arise is associated with the determination of what 
employee organizational representation, if any, the employees in 
that unit desire. 

The resolution of this issue, like the resolution of the other issues 
involved in the determination of representation status for an 
employee organization, will, in most circumstances, be by agreement 
of the parties themselves. The normal procedures used in that case 
are the presentation of signed petitions, the presentation of member
ship cards, or dues deduction authorizations. These processes can 
be invoked if the parties are unable to agree on 'whether the 
employees in a particular employee-employer unit wish a particular 
organization to represent them. In the case of such a dispute 
another process, that of an election, is then freqnently employed. 
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In all dispute cases, whatever method is used for ascertainment 
of the employees' choice, consideration should be given to the 
disadvantages of relying on the cmploying agenc), itself to evaluate 
the evidence and to decide the issue. 

Our recommendation with regard to the resolving of disputes 
on this issue, as in the case of all other disputes concerning repre
sentation status, is set forth on pages 30 through 32 of this report. 

Exclusive representation 

A question \vhich is bound to arise early in the handling of 
disputes with respect to the representation status of an employee 
organization is that of whether a particular organization is to be 
recognized as negotiating agent for its members only or to have 
exclusive representation rights for all employees in the unit. "Ve 
regard another alternative, in cases in which more than one 
organization is seeking negotiating rights, namely proportional 
representation, as an alternative HUed with operational complexities 
sufficient to make its recommendation questionable at this time. 
To our knowledge only one state (California) has adopted such 
a solution, and that one with reference to teachers only. That law 
was enacted so recently that no exhaustive analysis of experience is 
available at this time. 

Historically in the private sector we have moved fro111 the repre
sentation-for-members-only principle to the exclUSive-representation 
principle in most cnses. A number of problems \vere deemed to be 
better solved through the exclusivity principle. Some of these were 
evidently connected with the desire of employers to give less than 
permanent stntus to their obligation to bargain. Some were assoc
iated with interunion rivah'ies and competition for jurisdiction. "Ve 
nnd a number of advantages in the use of the principle of recogniz
ing a majority organization as exclusive representative for all em
ployees in the unit. There are advantages in the elimination of the 
possibility that the executives of an agency will play one group of 
employees or one employee organization off against another. There 
are advantages in the climination, for a period, of interorganizational 
rivalries. There are advantages in discouraging the "splitting off" 
of functional groups in the employee organization in order to "go it 
on their own." There are advantages in simplifying and systemati
zing the administration of employee and personnel relations. There 
are advantages in an organizations ability to serve all the employees 
in the unit. Moreover, effectuation of the no-strike policy, which 
must be achieved in the public interest, is closely related to placing 
major responsibilities on an employee organization for the conduct 
of all employees in the unit. 
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These advantages assume a rational and workable prio1' solution 
of the unit problem. vVe do not believe that problem is sufficiently 
clarmed in the public sector at this time, nor has there been 
sufficient experience in solving it to permit wise legislation on this 
matter at this time. 

The Public Employment Rclations Board should make the prob. 
lem of exclusivity as well as unit determination the focus of 
continuing study looking toward recommendations for legislation. 
In the meantinle, it is probably wise to leave the matter of exclu· 
sivity to agreement between the parties and to fact.finding boards. 

Recognition and certification 

The term "certmcation» has come into use to describe the action 
of an independent national or state labor board which has been 
called upon to decide questions of representation. But an em· 
ployee organization can be "recognized" by an employer without 
formal certification. The term "certification" is appropriately 
applied to the act of an agency 01' Board set up outside of the 
normal administrative organization of any State 01' Local Govern· 
ment to resolve disputes over the matter of recognition. In the 
succeeding section we suggest that the eligibility requirements for 
recognition and certmcation be identical. 

Eligibility requirements for recognition and certification 

In other parts of this report we make recommendations with 
respect to the duties and conduct of employee organizations. If the 
right to recognition and the right to engage in collective negotiations 
is to be accorded an employee organization, it is not unreasonable 
that that organization should fulfill certain requirements for 
eligibility to recognition and certification which conform to those 
duties and that conduct. 

We set forth below the eligibility requirements we recommend 
be fulfilled by an employee organization as a condition of its 
recognition and certification. 

( 1) The presentation of evidence that the ol'ganization repre· 
sents that group of employees it claims to represent. 

(2) The affirmation by the employee organization that it does 
not assert the right to strike against the government nor to assist 
or participate in any such strike nor to impose an obligation to 
conduct, assist or participate in such a strike. 

Rights accompanying recognition and certificafion 

With recognition or certification the employee organization 
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should be accorded these rights: 
(1) To represent the employees in negotiations, and in the 

settlement of grievances. 
(2) To check·off upon presentation by individual employees of 

dues deduction authorization cards. 
(3) To unchallenged representation status for the remainder of 

~he budget year and for a hvelve month period 01' a longer period 
If by agreement (but not to exceed 24 months), the period to begin 
120 days before the succeeding budget submission date. 

Summary of recommendations 

(1) That a statutory declaration of public policy be made that 
(a) public employees have the right to join or refrain from joining 
employee organizations of their own choosing for purposes of 
collectively negotiating the terms of their employment, and (b) the 
State, local governments and other political subdivisions have the 
power to recognize, negotiate 'vvith, and enter into written agree. 
ments with employee organizations representing public employees. 

(2) That a State Public Employment Relations Board be created 
and (a) empoyverecl to establish procedures, consistent with criteria 
discussed below, for resolving disputes arising with respect to 
representation status of an employee organization, and (b) to 
resolve such disputes arising in tile agencies of the State Govern. 
ment and (c) to resolve dispntes submittcd in accordance with the 
provisions of recommendations (3) and (4:) below. The Board 
should consider and resolvc dispntes upon petition from either 
party or both parties. 

The repr0sentation status issues with respect to which procedures 
arc to be developed by the Board include: 

( a) Definition of the employee. employer negotiating unit. 
(b) The ascertainment of the employees' choice of an em. 

ployee organization as their representative. 
( c) Certification of the employee organization. 

( 3) That the legislative bodies of the local governments, after 
consultation with interested parties, be empowered and encouraged 
( a) to develop procedures, satisfying the criteria set forth below, 
for resolving disputes over representation status of an employee 
organization in that local government and the departments and 
agencies subordinate to it, and (b) to resolve such disputes. The 
procedures to be established include those listed for the Public 
Employment Helations Board in Recommendation (2) above and 
shall conform with the criteria listed below in Paragraph (5). In 
the absence of local government procedures, the procedures ad-
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ministered by the State Public Employment Helations Board shall 
be used. 

(4) That State public authorities and their employees submit 
disputes regarding representation status to the Public Employmcnt 
Helations Board. That local public authorities and school districts 
and their employees shall submit their representation disputes to 
the procedures of the local government in which their principal 
offices are located, if such procedures are in force. 

( 5) In defining an appropriate employee-employer unit, the 
following statutory criteria shall be taken into account: 

( a) That the definition of the unit corresponds with a com
munity of interest among the employees to be included in the 
unit. 

(b) That the conditions of employment upon which the em
ployees desire to negotiate are those with respect to which the 
agency has discretion to determine or recommend to other 
administrative authority or the legislative body. 

( c) That the unit is compatible with the effective fulfillment 
by administrators and employees of their joint responsibilities 
to serve the public. 
( 6) That the according of exclusivity in representation status 

to an employee organization be permitted, but left, for the time 
being, to agreement bet,;veen the parties and fact-finding boards. 
vVe further recommend that the Public Employment Helations 
Board give continuing study to this matter looking toward legislative 
action. 

(7) That elegibility requirements for recognition and cCl"tifica-
tion of an employee organization be established as follows: 

The presentation of evidence that the organization represents 
that group of employees it claims to represent. 

The affirmation by the employee organization that it does not 
assert the right to strike against the government nor to assist or 
participate in any such strike nor to impose an obligation to 
conduct, assist or participate in such a strike. 
( 8) That rights accompanying certification and/or recognition 

should include: 
The right to represent employees in negotiations and in the 
settlement of grievances. 

The right to check-off of dues upon presentation of individual 
dues deduction authorizations. 

The right to unchallenged representation status for the remainder 
of the budget year and for a twelve-month period (or longer, 
by agreemen t, but not to exceed 24 months), the period to begin 
120 days before the succeeding budget submission date. 
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PART THREE The resolution of 

deadlocks in collective negotiations1 

THE AVOIDANCE OF THE STHIKE is substantially the perfec
tion of procedures and policies to provide an effective alternative 
to conflict. Part Two of this report proposed procedures to settle 
the difficult disputes and rivah"ies involved in issues of representa
tion. Part Five is concerned with various suggestions to improve 
the quality of negotiations and to avoid an impasse; it is also con
cel"ned with the present procedures for the settlement of grievances. 
The present part focuses upon the critical questions of the most 
appropriate alternatives to conflict in the event that collective 
negotiations appear to have reached an impasse. ""hat then? 

The design of dispute settlement procedures must constantly 
avoid at least two serious pitfalls. The first is that impasse pro
cedures often tend to be overused; they may become too accessible, 
and as a consequence, the responsibility and problem-solving virtues 
of constructive negotiations are lost. Dispute settlement procedures 
can become habit-forming, and then negotiations become only a 
ritual. The second pitfall is that a standardized dispute settlement 
procedure is not ideally suited to all parties and to all disputes. 
Procedures work best which have been mutually designed, are 
mutually administered, and have been mutually shaped to the 
particular problem at hand. 

Collective negotiations in government employment need to be 
closely coordinated with the calendar of the legislative and budget 
year. Indeed, an impasse is typically identified by the failure to 
have achieved an understanding or agreement before the approach 
of budgeting deadlines established by law. It is a fundamental 
principle in government employment that collective negotiations 
and the resort to procedures to resolve an impasse be appropriately 
related to the legislative and budget making process. An impasse 
may be defined in terms of the failure to achieve agreement sixty 

1 The procedures considered in this part of the report do not apply to grievances 
of individual eJl1ployees or groups of employees nor to disputes over representa
tion, but relate rather to disputes over the terms and conditions of employment 
generally which have reached an impasse in negotiations. 
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days, 01' some longer period, prior to the budget submission date 
established by law for the agency or unit of government. 

Part One of this report described the wide variety of types of 
collective relations that DOW exist in public employment in the State 
of New York: (a) In some cases more than one employee organiza
tion is recognized in a single unit, while in others one employee 
organization has the right exclusively to represent all employees. 
(b) In some cases wages and conditions of employment are pre
scribed by the agency after discussions 'with employee organizations; 
in other cases they are set forth in memoranda 01' agreements signed 
by employee organizations after joint discussions but with final 
prescription by the government agency; in still other cases, agree
ments are formally negotiated by employee organizations and the 
agency and signed by both. (c) In some cases the range of subjects 
discussed with employee organizations is ,"ery narrow since many of 
the conditions of employment are mandated by legislation 01' ad
ministrative regulation, while in other cases the subjects discussed 
range as widely as in private industry. ( d) In some cases wages 
and conditions of employment. for non-classified employees are 
determined under legislative authority by reference or equivalence 
to the wages and conditions prevailing for other designated em
ployees, while in olher case's no such fOl'J11l11a or principle has been 
authorized. ( e) In some situatioIls the budget available to the 
governmcnt agency is determined ill advance and is .fixed for the 
purposes of any collective discllssions, while in other cases it is 
understood that the agency lllu.1ertnkt's to sed\: the necessary funds; 
in still other situations discussions over wages and sources of funds 
proceed simultaneously. (f) In some C,lS{,S the conditions of 
employment are determined for a single budgetary year, while in 
others these terms arc fixed across two or more budget years. 

This variety in the pattern') of collective relations between 
government agencies and employee organizations in New York 
State, and the early stngc of many of these relations, has led this 
Committee to conclude that evcry opportunity and encouragement 
should be afforded each colleclivc relationship to develop its own 
procedurcs and dispute-settling machinery. No single procedure 
or style of dispute settlement is likely to prove equally acceptable 
or effective. Moreover, parties may wish to experiment and to 
reviS0 procedures in the light of expcrience. No procedure should 
be imposed by law without first affording the govermnental agencics 
and employee organizations involved in collectivc relations the 
opportunity to develop directly their own procedures for resolving 
an impasse. It \vould be unwise to freeze so curly in the develop
ment of collective relations in government employment a single 
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pat~ern of dispute settlement and to deprive the future of a more 
vaned and perceptive experience from which to choose 

:'l~e time .t? develop procedures to resolve an imp~sse is when 
~heIe IS no Cl'1SI~. The l~rocesses of joint discussion and negotiations 
m each collectIve relatIOn should be dcvoted to the development 
of procedures to resolve disputes and to avoid an impasse. Such 
procedur~s, .designed to meet the needs of the particular parties and 
the publIe mterest, should be regarded as a priority subject for 
coll,ective negotiations. These agreed-upon procedures should be 
revIewed and perfected from time to time in collective negotiations 
in the light of experience. 

Th~s Comm~ttee proposes the principle and policy that every 
collectIve relatIonshIp between a governmental agency and an 
employee organization, which is reduced to writing, should incor
pOl'ate a specific procedure which the parties agree to use to resolve 
di?p~ltes over ?on~itions of employment in advance of budget sub
:nIssIOn or legl~latIve deadlines. vVhere the collective relationship 
mvolves no wntten agreement or memorandum, the parties should 
nonetheless adopt such a procedure which they may elect to reduce 
to writing. 

~his ?ommittee recommends that every existing collective 
rel~tIonsllIp between a governmental agency and employee organi
zation promptly undertake discussions seeking to establish a 
mutually agreeable procedure to be followed in a future dispute 
over employment conditions. This obligation to search for agreed" 
upon procedures should apply regardless of any specified tel1n of 
current conditions or existing memoranda or agreement, but any 
a~reed-upon ~ro~edure need become operative, if necessary, only 
WIth the expll:atIon of the present term. Among the types of 
procedures wl11ch the parties may wish to consider are the follow
ing. They .may alter or combine these procedures in a variety of 
ways. ~heIr resoll1'cefulness and imagination may be e}"'Pected to 
create stIll others more appropriate to their particular situation. The 
list which follows is identified without preferment or ranking. Any 
procedure must, of course, conform to provisions of law. 

(a) The advance commitment to submit a dispute to arbi" 
tration. Specific standards mayor may not be designated. 

(b) The determination to resolve a question according to a 
formula specifying that the wages, benefits or other conditions of 
employment in the locality and type of work in question shall be 
governed by those prevailing in private or public employment in 
other designated localities and types of work. 

. (c) The advan?e agre.ement to refer a dispute to fact-finding 
WIth recommendatIons) WIth or without the advance commitment 
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by one or both parties to accept the recommendations. The pro
cedures may provide a number of variants. The negotiators may 
jOintly agree in advance to accept the recommendations of the 
fact-finders and to urge their acceptance upon their principals. 
They may jOintly agree in advance to take the recommendations 
to the appropriate legislative body to advocate jointly the requisite 
appropriation 01' change in regulations, rccognii.:ing the authority 
of s~lCh legislative body. The procedures to select the fact-finding 
and recommending body may also take a variety of forms. 

( d) The advance agreement to establish one or more study com
mittees to review together complex 01' difficult problems, such as 
wage relations among classifications, which may not be amenable to 
simple and immediate solution. Such joint study committees 
should be expected to achieve mutually agreeable recommendations 
to their principals prior to the next budget submission or legislative 
deadline. J oint study committees have proven to be constructive 
in many private and public relationships. The study committees 
could well include scveral employee organizations depending on the 
scope of the issue. 

( e) The advance commitment to utilize mediation procedures 
and to designate individuals 01' agencies, public 01' private, as the 
mediators. 

Some of the parties to a current collective relationship may be 
unable to reach agreement on the procedures which they are to 
follow in the event of an impasse in collective negotiations. In such 
event, the Committee recommends that the following procedures 
be required to be utilized if an impasse exists not less than sixty 
days before the date required for the submission of the budget. 
These procedures may be invoked by the government agency, by 
the employee organization, or by the Public Employment Relations 
Board on its own motion. 

( a) The Public Employment Relations Board shall first ascertain 
whether an impasse exists, the issues in controversy, the status of 
the collective negotiations and the steps which the parties have 
taken to resolve the dispute. The Board shall seek to resolve the 
dispute by further mediation, including the srarch for mutually 
agreeable procedures to resolve any remaining differences bebyeen 
the parties. 

(b) If an impasse continucs, the Public Employment Relations 
Board shall appoint a fact-finding board, ordinarily of three mem
bers, each of whom is to be representative of the public, with power 
to make public recommendations. The fact .. finding board shall be 
appointed from a list of recognized experts maintained by the 
Board and drawn up after consultation with representatives of 
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employee organizations) state and local government administrators, 
and agencies with industrial relations and personnel functions. The 
Public Employment Helations Board may also appoint nOll-voting 
advisors to the fact-finding board from each of the parties, in 
appropriate cases. 

( c) The fact-finding board shall hear the contending parties to 
the dispute. It may request statistical data and reports on its ovm 
initiative in addition to the data regularly maintained by the 
Public Employment Helations Board. A majority of the members 
of the fact-finding board shall make a recommendation to resolve 
the issues in dispute no later than fifteen days prior to the sub
mission of the budget or legislative deadline. The recommendations 
of the fact-finding board shall be used to facilitate agreement prior 
to the budgetary or legislative deadline; howev~r, they shall not 
be binding on either the governmental agency 01' the employee 
organization, unless they so agree. 

( d) In the event that a fact-finding report with recommenda
tions issued by a board established under procedure adopted by 
the parties, no further fact-finding board with power to make 
recommendations, as provided in paragraph (b) above, shall be 
appointed. However, the Public Employment Relations Board shall 
have the power to take whatever steps it deems appropriate to 
resolve the dispute, including the making of recommendations after 
giving due consideration to the recommendations and facts found 
by the first body. 

This Committee has recommended the above impasse procedures 
and those incorporated below, because it has concluded that these 
are most appropriate and most generally applicable to public em
ployment. Fact-finding requires the parties to gather objective 
information and to present arguments ,yith references to these 
data. An unsubstantiated or extrC'me demand from either party 
tends to lose its force and status in this forum. The fact-finding 
report and recommendations provide a basis to inform and to 
crystallize thoughtful public opinion and news media comment. 
Such reports and recommendations have a special relevance when 
the public>s business is involved. The public has a special right 
to be informed on the issues, contentions and merits of disputes 
involving public employres. 

The Committee has rejected the proposal for compulsory arbi
tration not merely because there may be serious questions as to 
its legality but because of the conviction that impasse disputes may 
arise less frequently and be settled more equitably by the pro
cedures outlined in this report. In our judgment, the requirement 
for binding arbitration would likely reduce the jprospects of settle-
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ment at earlier stages closer to the problems, the employees and 
the agency; it would tend to frustrate the participation of employees 
in the determination of compensation and conditions of employ
ment and tcnd to encourage arbitrary and extreme positions on 
both sides. Moreover, the procedures here proposed, we believe, 
are more effective in encouraging proposals which are likely to prove 
to be mutually acceptable and enforceahle. They better preserve 
the autonomy and authority of the legislative process while achiev
ing a balance between the rights of public employees and the public 
interest. 

A collective relationship between a governmental agency and 
one or more employee organizations now applies to only a minority 
of government employees in New York This Committee recom
mends that any collective relationship, which results in a written 
understanding or agreement in the future, incorporate in any such 
memorandum or agreement a procedure to be followed by the 
l?arties in the event of an impasse in negotiations. The parties 
<)hould preferably design their own procedures, but they may elect 
to adopt the Public Employment Relations Board procedures out
lined above. 

This Committee recommends that the Public Employment 
Relations Board maintain and make available to employee organ
izations and government agencies, as well as to mediators and fact
finding boards, statistical data relating to wages, benefits and 
employment practices in public and private employment applicable 
to various localities and occupations. The Board should also pro
vide data for joint study committees established by government 
agencies and employee organizations and assist them to resolve 
complex issues in their negotiations. 

The Committee is of the view that the procedures outlined 
above, providing for the maximum participation by government 
agencies and employee organizations in the design and administra
tion of the procedures to resolve an impasse, will make a major 
contribution to the orderly resolution of disputes. As either party 
is left the alternative to reject the recommendations of a fact
finding board, it is essential to state the views of this Committee 
as to appropriate procedures in that event. 

In public employment, responsibiliy for the final resolution of 
any dispute, which has not been settled by the procedures outlined 
above, lies with the local or state legislative body. The rejection 
by the employee organization of the recommendations of the fact
finding board does not make a strike legitimate or appropriate. 
The rejection by a government agency of such recommendations 
does not constitute a final disposition of the dispute. 
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Economic coercion involving work stoppages is not to be applied 
in 'our society against government. The proper course for the 
employee organization to take any further complaint, after review 
and recommendations by a fact-finding board, is the legislative and 
political arena representing all the people. 

Similarly, if the government agency should reject the recom
mendations, as it too should have the right to do, the employee 
organization and the adminish'ators should take the remaining con
troversy to the legislative and political arena rather than to the 
streets. In the ordinary course, the legislature reviews and evalu
ates contending views in budget making and in the specification of 
conditions of work for public employees. 

This committee recommends that in the event of th3 rejection 
of a fact-finding recommendation, the legislative body or committee 
hold a form of "show cause hearing" at which the parties review 
theil; positions which respect to the recomrnendations of the fact
finding board. The appropriate budgetary allotment or other 
regulations are then to be enacted by the legislative body. 

It is ultimately the kgislatnre and the political process which 
has to balance the interests of public employees with the rest of 
the community, to relate the compensation of public employees 
to the tax rate, and to appraise the extent and quality of public 
services and the efficiency of their pcrfonnance to the aspirations 
of public employees. The methods of persuasion and political 
nctivity, rather than the strike, comport with our institutions and 
traditions as means to resolve such conflicts of interest. It is these 
methods, moreover, that have been utilized by the wide variety 
of employee organizations which are indigenous to public employ
ment. 

In summary, four basic principles stand out in the design of 
machinery to resolve disputes which reach a dcacUock in collective 
negotiations: 

(a) Collective negotiations need to be closely coordinated with 
the budget and legislative year; indeed, an impasse is to be defined 
by reference to failure to achieve an agreement not less than sixty 
days prior to the final date of the budgetary submission. 

(b) All written memoranda or agreements should include pro
cedures 'which the parties develop themselves to invoke in the event 
of an impasse. Parties to such memoranda or agreements now in 
effect should be encouraged to incorporate such procedures. 

(c) In the event of an impasse which has not been resolved, 
the Public Employment Relations Board should appoint a public 
fact-finding board, ordinarily of three members, to make recom
mendations. 
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( d) In the event of the rejection of a fact-finding recommenda
tion by the employee organization 01' the governmental agency, the 
appropriate legislative body 01' committee should hold. a for~~ of 
"show cause hearing" at which the parties review theIr posItl~nS 
with respect to t.he recommendations of the fact-finding board pnor 
to final legislative action on the budget 01' other enactment. 
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PART FOUR Legal considerations 
IN THE TI-IHEE PRECEDING PARTS of this report, certain con
clusions, suggestions and recommendations are reached with respect 
to the public interest and to the improvement of relationships in 
the public employment sector. This part of the report will pull 
together a number of these conclusions and recommendations, with 
particular attention to the legal implications. 

The discussion in this part relates to the subject of strikes in 
public employment and concentrates on measures designed to 
diminish the need to rely on such strikes and to deter those who 
unaertake to engage in economic strife. 

The subject of strikes or strike threats by public employees is 
controversial in a deeply emotional sense. Such strikes have been 
regarded as challenges to government 01' attacks on its sovereignty, 
and as a form of SOCially irresponsible conduct. On the other hand, 
the denial of the right to strike has been strongly protested as a 
discriminatory and unfair rejection of a basic privilege of citizenship. 

Our assessment of public opinion is that it unmistakably dis
approves of strikes against government. In New York State and 
throughout the country such strikes have been outlawed whether 
by specific legislation or by the common law as interpreted by the 
courts. The federal government requires all employees to swear 
in affidavits that they do not belong to organizations which assert 
the right to strike' against the government and that they will not 
participate in any such strike. A violation is made a felony, and 
any organization which engages in such a strike loses its right to 
be recognized or to represent government employees. In 16 states 
which have legislated on this subject, including those which have 
the most liberal provisions for the protection of the collective repre
sentation rights of employees, strikes against government agencies 
are prohibited. 

The attitude is different toward strikes in private industry, even 
as to those which may constitute substantial interferences with 
interstate commerce or threats to public health or safety. The 
federal law provides for relief from these for only a limited peri.od 
of time, and then only at the discretion of the President; public 
employee strikes on the other hand are absolutely prohibited, and 

41 

f 

,~ \ , 
I 
( 

'f 
~~ , 

, .. t 
,> 

~ 
?~ 
: I 

~."',','"" '. 
". , 

, ~! 



, 
I, 

I 

I , 

- ~---------' 

II 

where sanctions are specified they are usually automatically appli
cable. 

Still, strikes of public employees have occurred, as is well knO\Vl1. 
In New York such strikes have been in direct violation of the 
Condon-"Vadlin Law. Such strikes in New York and elsewhere have 
often been caused by a feeling of futility on the part of public 
employees because of the absence of other means by which they 
could participate in the determination of the terms and conditions 
of their employment. In some instances their inability to form or 
join organizations which are assured of standing as recognized rep
resentatives has contributed to this sense of futility and has led 
them into strike action. 

The Condon-Wadlin approach has not been successful, as is 
well known. We therefore recommend that the Condon-"Vadlin 
Law be repealed and that it be replaced by the legislative measures 
which are set forth in this report. "Ve believe that the approach 
we recommend will far better serve the public interest and the 
interests of the employees and the employing governmental agencies. 
Improvements or modifications may turn out to be necessary in the 
future. Experimentation and change are always in order in the field 
of employee relations to meet conditions as they arise or change. 

"Ve are convinced that the strike must not be used in the field 
of government service. Our program is based on this premise. 

This is by no means a new doctrine either in New York or 
elsewhere. There are currently some 800,000 public employees 
in New York State, including the services of the federal, state and 
local governments. Of these, almost 200,000 work for the federal 
government, and they are by law explicitly prohibited from striking. 
Strikes by state and local government employees have also been 
legally forbidden. The question therefore is not whether these 
public employees should give up the right to strike; they have never 
had this right. Rather, we are urging that other means be made 
available to achieve the ends at which the illegal strike has been 
directed. We are convinced that this will be more likely to lead 
to the development of a consh"uctive and responsible public employ
ment relationship, because it will give due weight to the public 
interest and will consequently be politically viable. 

It must be emphasized that our purpose is not merely to outlaw 
strikes a,1d provide severe penalties in order to make the prohibition 
effective. We prefer to believe that public employees and their 
organizations will realize that their legitimate purposes may be 
promoted without resort to the strike. In other words, we are 
seeking appreciation of the reasons for the no-strike doctrine and 
respect for the law. 
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It would be unrealistic, however, to believe that there may not 
be some temptation to follow the old course and test the law and 
those who administer it. This temptation could be restrained even 
though the Condon-Wadlin penalties are repealed. There are now 
h~o deterrents available in the law, and we suggest borrowing a 
thll"d from the federal government's practice. Before discussing 
these deterrents "ve should make it clear that we intend to treat 
as a strike any concerted work stoppage or slowdown by public 
employees for the purpose of inducing or coercing a change in the 
terms or conditions of their employment,-in other words, that 
the definition be broad enough to include any concerted inter
fm"ences with service for the purpose indicated. 

The first deterrent is the injunctive power of the courts. This 
has been a potent force throughout our history, and could be most 
effectively employed in preventing or tcrminating strikes in public 
employment. One of its virtues is the flexibility which flows from 
the discretionary power of the court. The Committee recommends 
that this area of discretion be enlarged by eliminating the $250 
per day maximum fine in criminal contempt proceedings set forth 
in Section 751 of the Judiciary Law with respect to the enforcement 
of restraining orders or injunctions issued against strikes of public 
employees. "Ve are confining this recommended change in the 
Judiciary Law to criminal contempt because we believe this should 
be sufficient to accomplish the purpose of preventing public 
employment strikes or of terminating them quickly. We think it 
wise expressly to discourage public employing agencies from waiv
ing or negotiating away their right to have such strikes enjOined 
by the courts or their right to have the court command respect for 
and compliance with its order or decree through the contempt pro
ceedings mentioned above. To this end we recommend that it 
be made obligatory by law for specified law officers to initiate 
court action for injunctive relief before any such strike breaks out 
and as soon as it can be proven that it is about to occur, and if 
the resulting order or decree of the court is violated to institute a 
criminal contempt proceeding promptly. The legal officer charge
able with these duties would be the chief legal officer of the State 
in respect to State employees, and of the county or municipality 
in which the employing agency has its principal office in the case 
of county or municipal employees or the employees of a public 
authority or school district. 

The second deterrent lies in the existing provisions of the Civil 
Service Law relating to the disciplining of employees for miscon
duct. Participation in a strike, slowdown or work stoppage would 
certainly be misconduct within the meaning of Section 75 of this 
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Law for which employees may be subjected to reprimand, £ne, 
demotion, suspension, or dismissal, depending on the extent of the 
misconduct. 

The third deterrent, in use in the federal government, is relnted 
to the fact that employee organizations which seek recognition 
must agree not to assert the right to strike against the govemment 
or any of its agencies nor to assist or participate in any such strike 
nor to impose a duty or obligation to conduct, assist or participate 
in such a strike. The denial or revocation of recognition for viola
tion of this restriction is provided for in a variety of ways. These 
are in a statute, in the definition of an employee organization eligible 
for recognition in Executive Order 10988, and in two documents 
prescribed by the President on May 21, 1963,-the Standards of 
Conduct for Employee Organizations and the Code of Fair Labor 
Practices in the Federal Service. \~Te recommend that the principles 
of these federal regulations or laws in this respect be adopted and 
incorporated into New York la\v. 

Any employee organization all'eady recognized by the State or 
any of its political subdivisions would continue to have its existing 
representation rights and the perquisites or privileges that accom
pany such rights, including checkoff. The outbreak of a strike in 
its representation unit would not automatically cancel the organi
zations rights, but these rights would be subject to cancellation by 
the Public Employment Relations Board, in a summary show cause 
proceeding which would be initiated by a complaint filed with 
this Board by the chief legal official of the State or of the city, 
county or other political subdivision as specified above, or on the 
Board's own motion. 

Again, some area of discretion \vould be left open. The Board 
would determine whether the organization was responsible for call
ing the strike or whether it tried to prevent it. The Board would 
also ascertain whether the organization made or was making good 
faith efforts to terminate the strike. The Board \vould also be 
authorized to determine, if it is so charged by the employee organi
zation, whether the employing agency or its representatives have 
engaged in such acts of extreme provocation as to detract from the 
fault of the employee organization or its officers in permitting the 
strike to take place. Based upon the facts and circumstances it 
ascertains, the Board would decide whether the organization's 
recognition and its accompanying privileges should be revoked and 
if so whether indefinitely or for a specified period of time. In any 
event, thc organization in question would not be permitted to have 
its recognition rights reinstated without specifically agreeing not 
to assert the right to slTike in substantially the same form as is now 
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required of employee organizations by the federal gOVel'nment and 
~s \vould hereafter be required of all employee organizations ~eek
mg rccognitio~ as the ,representative of public employees in New 
York State or m any of its political subdivisions. 

We strongly encourage at all governmental levels that the 
represe~ltatives of the employing agency and the employees work 
~u,t t,heu' OW~l pr,ocedures for the handling of grievances including 
tel1nma~ arbItratIOn on a case-by-case basis, \Ve suggest this ad 
~IO.C ~asI~ becau~e o~ the dO~lbt expressed by some that a provision 
for bll1dll1g arbItratIOn applIcable to all future disputes would be 
legal. 

\Ve would also strongly encourage these representatives to 
dev~lo~) and ,us~ agreed~upon procedures for resolving the disputes 
tl~~t WIll pCrIodICally anse in the negotiation of the terms and con
~h,tIOns of employment, including the means or steps to be taken 
J?111tly~O eff~ctuate whatever they agree upon, as set forth in Part 
1 hree 111 tlus report, This encouragement would be declared a 
m.att~I: of ~tate policy and would be further reHected in a statutOlY 
~IOvlsI,on that such agreed-upon procedures would be permitted 
111. aI! ,l11sh:nces to function without regard to the dispute-settling 
pro.~IsIOns 111, t~le State law, Only if they failed would the dispute
settlmg proVISIOns of the State law be brought into play. 

:Vhen the S~ate procedures are introduced or superimposed 
on those of the CIty, county or other subdivision, if there has already 
?een a report of some panel, commission, board or individual which 
l11ch~des a finding, of fa~ts ~r recommendations, such report should 
?e gIVen ,due CO~lsIderatIOn 111 the State procedure and the proceed
l11gs leadll1g to It not necessarily duplicated or repeated, The pur
l~ose, would be t~ prevent avoidable delay and also to minimize the 
~IkelIho?d that eIther par~~ may be tempted to shop around among 
the avmlable forums seekmg some advantage thereby, 

Th~ declare~ ~olicy of the State would be to develop effective 
collectIVe negotIatIOn and to encourage the parties to reach their 
~\vn a,greeI~lents as to both substantive matters and procedures for 
les~lv1l1g dlsag~'eements, To clear up any doubt as to the legality 
thereof, the State and all local governments and other pol't' I 

bdi ' , I II b 1 Ica 
s~~ . ~IsIOns s lOl~ ( e ~mpo\Vered by law to recognize, negotiate 
~;Ith, and ent?r mto wr~tt~~l agreements with employee organiza
tI~ns: There IS the pOSSIbIlIty that some public employing agency 
w~llll~pr~perly refuse to negotiate with a duly recognized employee 
OI,ga?IzatIOn on tl~e ground that the subjects under consideration are 
wltllI~. the e:~ll1SI:'e control o~ the le~islative body and hence not 
negotI<l,ble. , 10 dIscourage tJus practice, it is suggested that there 
be clarIficatIOn by statute as to which subjects are open to negotia-
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tion in whole or in part, which require legislative approval of m?di
fications agreed upon by the parties, and which are for determma-
tion solely by the legislative body. '" 

The more serious disputes in terms of possIble dIsruption of 
service will be those over compensation and other conditions of 
work which will arise at the time of negotiations. "\iVe are recom
mending in Part Three that for the purpose of assisting the parties 
in avoiding needless controversies over facts concel'l1ing comparable 
and relevant conditions steps be taken by the Public Employment 
Relations Board to collect and collate data and make it readily avail
able to the parties. The policy should also indicate the need in a 
well functioning dispute-settling procedure of giving serious atten
tion to the recommendations of the third parties who will be called 
in by the parties or by the Public Employment Belations Board, 
as discussed in Part Three of this report. 

Compulsory arbitration is not recommended. Tl~ere. is serious 
doubt whether it would be legal because of the oblIgatIon of the 
designated executive heads of govel'l1ment departments or ~g~ncies 
not to delegate certain fiscal and other duties. Moreover, It IS our 
opinion that such a course would be. d~trimental to the ca~se ?f 
developing effective collective negotIatIOns. The ~emptatIOn. m 
such situations is simply to disagree and let the arbItrator decIde. 

Voluntary arbitration on an ad hoc basis is a desirable course, 
on the other hand, although it also leads to binding decisions. rr:his 
is an acknowledged and accepted means by which reasonable 
people may resolve their honest differences, and i~ ~ertainly pr~
ferable to the use of the strike, or any other form of SImIlar economIC 
warfare. 

We are rejecting for the reasons set forth in Part One the sug
gestion that the provisions of the law restricting strikes should not 
apply to so-called non-essential public servi?es. " 

When recommendations of the fact-findmg board speCIfied m 
Part Three are not accepted by either party, and a show cause 
proceeding 5s instituted by the legislative authority in the jurisdic
tion involved, the legislature, council or other legislative body 
should have this proceeding conducted by itself in banc or by such 
committee or subcommittee it may designate, setting by resolution 
or regulation the type of procedure it deems appropriate. 

The Public EmploymeI1t Relations Board should, by way of 
review, perfonn or have charge of the following functions: it shall 
supervise or conduct all activities pertaining to the right of 
employee organizations to be recognized and to act as the represen
tative of employees, including questions relating to the determina
tion of the ne50tiating unit; it shall see that employee organizations 
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meet the conditions stipulated in the law for eligibility before they 
are accorded recognition; it shall determine when a strike occurs 
whether the given employee organization should lose its recogni
tion and the privileges related thereto and whether for an indefinite 
or a specified period; it shall supcrvise and regulate the reinstate
ments of recognition after an employee organization has had its 
recognition suspended or withdrawn; it shall establish, after con
sulting representatives of public employee organizations and 
administrators of public servic('s, panels of qualified people to be 
available to serve as mediators or members of fact-finding boards 
in connection with the dispute settling procedures set forth in Part 
Three hereof, and it shall supervise and administer these procedures 
in accordance with the statutory provisions relating thereto; it shall 
also make arrangements to obtain and make available data and 
other information that ,vill be of assistance to public employing 
agencies and employee organizations in connection with the nego
tiation of the terms and conditions of employment; and it shall have 
authority generally to conduct such activities and make such regula
tions as will advance and effectuate the foregoing functions and 
matters directly related thereto. 

The Public Employment Relations Board should consist of three 
public members named by the Governor with the advice and con
sent of the Senate; their terms of office should be six years, except 
that the :first appointecs should have staggered terms. 

Other recommendations set forth in other Parts of this report 
with respect to the recognition of employee organizations and 
their representation status and as to procedures for the settlement of 
disputes relating to the terms and conditions of employment 01' 

grievances, while not repeated here, should be embodied either in 
statutory provisions or lcgislative dcclarations of policy. 

" 
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PART FIVE Organization for 

collective negotiations 
IN TERMS OF EMPLOYMENT, the nation's leading "growth 
industries" are education, health, and other services provided by 
state and local governments. Between now and 1975, for example, 
employment in state and local governmentH in the nation is expected 
to expand from about 7 million to over 12 million persons. This 
projected increase of nearly 70 percent exceeds that of any other 
activity.1 The national trend will, of course, be reHected in the 
State of New York. In the last decade, public employment in the 
State rose from 409,000 to over 600,000, and if this trend continnes, 
it may top the one million mark in the latter half of the 1970's. 
Even today, the City of New York alone has more employees than 
U. S. Steel, General Electric, or Standard Oil Company of New 
Jersey. As a direct employer, the State itself would rank among the 
15 largest enterprises of the nation. And many of New York's 
larger municipalities have more employees and higher payrolls than 
most industrial enterprises in the country. By any standard, there
fore, state and local governments in New York are large-scale enter
prises, and they are growing in size relative to commercial and 
business establishments. 

Formal collective negotiations between governmental bodies 
and employee organizations nre still the exception rather than the 
rule throughout the nation and the State. But employee interest 
in determining terms and conditions of employment is rising as 
employee organizations gain strength and prestige. For example, 
the State, County and 1hmicipal Employees Union has been grow
ing rapidly throughout the country. Its membership in New York 
City has doubled within the last six years. At the same time, the 
Civil Service Employees Association in New York State has grown 
steadily and its membership has doubled in the last decade. The 
American Federation of Teachers has had a rapid increase in mem
bership, as has the State Teachers Association. 

These employee organizations are now pressing for an exten-

1 See Report of the U. S. National COl11missioll on Technology, Automation and 
Economic Progress-draft report, 1%0, p. 43. 
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sion of their rights to participate in establishing terms and condi
tions of employment for the people they reprcsent. As fur as we 
have been able to determine there are still only about cleven 
formal collective agreements in the State. 

Collective relationships between gove1'llments and their employ
e~s arc expanding in various parts of the country and the rights 
of employees to representation is being increasingly provided for 
by legislation. In 1965 alone nine states enacted laws governing 
collective relations between gove1'llments and employee organiza
tions, and many others, including New Jersey, are actively con
sidering legislation at this time. Many States and municipalities 
are facing the task of building the kind of relationships that will 
best serve the interests of governments, their employees, and the 
public. 

'iVe feel that the machinery which we have proposed for New 
York for determination of recognition status, for resolution of dead
locked negotiations, and for deterrence of strike activity can make 
a positive contribution. Jvfore basic measures beyond the enact
ment of legislation are requjred, however, to create constructive 
employee relations in the public service. These are: 

(1) the buildillg of effectIve organization within government 
and employee institutions for dealing with employee relations 
problems; 

(2) the development of expeJ'Use in the processes of joint 
consultation and negotiation; 

(3) the extension of knowledge related to the conditions and 
trends of public employment; and 

( 4) the broaderdn.g of areas of cOl1ununication between gov
ernment administrators, employees and their representatives. 
In the private sector) industrial relations have moved in the 

past 40 years through three successive stages of emphasis: first on 
procedures) later on policies, and :finally on organization. In the 
decade of the twenties, when emphasis was on procedurcs, private 
employers concentrated on unilaterally-developed or instituted pro
cedural devices, ranging all the way from training techniques to 
wage incentives and wage classification systems and bonus plans. 
But employers soon discovered that no package of unilaterally
developed procedures, no matter how good in detail, could be 
effective in satisfying the employees' desire for participation in the 
determination of their working conditions. It then became neces
sary to develop a well-integrated policy which would take into 
account the employee demand [or participation. It was soon found, 
ho\veve1') that evcn the besl: procedures and the most carefully 
developed policy fail to achieve results in the absence of effective 
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organization within the human structure of the enterprise. Thus, 
ol'ganization of management and employees, in addition to COll

cern with policy, has become a central focus in modern industrial 

relations. 
In comparison, the preoccupation of state and local governments 

is still largely with procedures. Over the years the civil service 
movement has made employee security and compensation a matter 
of right under law, rather than dependent upon ad hoc political 
considerations. Implicit in this form of protection for employees is 
the limitation on the responsibility and authority of employing 
agencies over pay scales and mnny other working conditions. To 
be sure, in many government organizations much more attention 
is being given to statements of policy on employee relations ques
tions beyond the scope of civil service regulations. But, with few 
exceptions, little thought has been given to the organization needed 
to engage effectively in collective relations. 

There is as yet no counterpart in state and local government to 
the Vice-President of Industrial Relations in private industry. In 
modern corporations, the chief industrial relations executive plays 
two essential roles-that of employee relations advisor to the presi
dent and the chief operating officials and that of assistant to the line 
executives in implementing policy. In effect~ hc is responsible for 
hoth development and implementation of a carefully thought-out 
policy of employce relations. He is concerned with coordination 
of employee relations activities of many department heads and 
division managers. This process of advising and assisting the mana
gerial organization in employee relations is a full-time job not only 
for the vice president himself but for a sizeable staff of subordinates 

as well. 
Management in private industry has become well aware that 

unions are by their very nature pressure-gencrating organizations. 
Their recognized function is to regulatc thc exercisc of managerial 
authority, and they press hard for major improvemcnts in the pay 
and status of the workers they represcnt. This is the way to 
represent employcc intercsts. For thc most part, union prcssure has 
forced entcrpriscs to improve their managerial organization and to 
select and dcvelop more competent managerial personncl. Private 
industry har. found that rcliance on rules, rcgulations and stated 
managerial prerogatives is no substitute for improvement of mana
gerial organization up and down the linc. Union pressure, there
fore, has bcen to a significant degrec a positivc force for manage-
ment improvement. 

In municipal and state governments, cllief executives, budget 
directors, department heads, f\nd hard-pressed school boards nor-
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malIy mt~st manage ~s best tlleY can without competent full~time 
• staff adVICe and. aSSIstance in employee relations. Thus, when 
, sudde?ly fac~d WIth demands from an employce organization, they 

must Imp.ro;lse l~ea~~lrcs to ~cal with crisis situations. Often they 
?re uncel tam of theu authol'lty, unaware of precedents established 
l~ ~ther departments or agencics, and unable to call in qualified 
a VIsors t? h~lp them formulate sound positions. In other words 
the orga1l1~ntlOn for effective cmployee relations is usually under~ 
~eveloped.m ~he government service. The building of more effec
hve orga1l1~ahon. is thus absolutely essential in order to cope with 
the mounting pressure of emp10yee organizations for a voice in 
determining their wages and other conditions of employment 

Sk,nled and.lm~wledgeable people, also, are necessary to ~reate 
e~ective orga1l1~abon. As. our report demonstrates, employee rela
hons p~obl?ms 111 the publIc scrvice are unusually complicated. The 
de~ermmahon o~ appropriate representation units and the appro
~l'1at~ scope of Issues for negotiation is much more difficult than 
I~ pl'1;ate enterprise. The resort to mcdiation with recommenda
tions 111 deadlocked negotiations also calls for a high level of skill 
lmm;ledge and sophistication on the part of negotiators and th~ 
medIators themselves. There ip. also a unique requirement that 
st~ch person~ have lmowledge of and experience with the legislative 
p10cess, and how to adapt collective negotiations to that process. 

vVe r~commenc~,. therefore, that thc State, local governments, 
and public au~hol'1heS establish effective organization for public 
employee relatIOns .. '~e also recom~end that such governments, 

"

'" ,I:;.. as well as ~he orga1l1zatIo~s. represcntmg public employees, consider 
t~le establishmen,t of trammg programs in public employee rela-
hon~. Th~se mIght be conducted by the various organizations, 
poss~b~y wI.th the cooperation and assistance of schools of public 

, 
'.! 

admmIstrahon and labor relations throughout the State. vVe also 
recomm?nd that the educational institutions preparing persons for 
careers 111 public administration intensify their programs in public 
employee relations and collective negotiations. 

. At the same time, it will be necessary to recruit persons who by 
vll'~e of experiencc and 1'110wledge, are qualified to serv~ as 
n:?~hators. and fact-finders. This will be particularly difficult, but 
c~Ihca~ly IDlportant because of the newness of collective negotia
bons. 111 public employment. Here again, the schools of labor 
relations and public adminish'ation, as well as the American Arb'
tra~ion Assoc~ation an,d federal and state mediation agenci~s, coul~ 
perform a VItal serVIce by sponsoring seminars and conferences 
to enab!e persons in this field to exchange e:\-perience and to become 
better informed about the complex conditions of public employ-
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I tl " t tIle State of New York is particularly well ment. . n 11S respec ,< • f 
endowed with organizations capablG of carrymg on programs 0 

this kind. d d't' f 
The extension of knowlcdge about terms an con ~ Ions 0 

public employment in comparison with the private sec~or IS al~o. of 
. 1 . t Tilere is need for better comparative statistIcs crucm Impor ance. .. . 1 

on salaries, pensions and other fringe benefits of public emp oyees 
not only in New York State but in other. areas of Yle country as 
well. And these need to be compared wlth prevallmg levels and 
practices in the private sector of the economy. These data shou~d 
be analyzed in order that they maye serve a us~ful pu~os~ m 
resolving the manifold issues which arise in collective negotiati?ns. 
,\Ve recommend, therefore, that the Public Employment Relatio~s 
Board, either by itself or through contract wit~ a ~esearch orgam
zation, take measures to have information of thz.:; kmd collected on 
a continuing basis. . 

Fortunately, there is growing interest throughout the c?untry ~ 
research on the broader aspects of collective relations ill public 
employment. Such research deserves encouragement and support. 
In particular, we applaud the work currently in p:'ogress at the 
New York State School of Industrial and Labor RelatIOns at Cornell 
and the Labor-1\1anagement Institute of the American Arbitration 
Association. The extension of knowledge in tIlls field is essential for 
developing the skill and judgment of employee representatives and 
government officials as well as mediators and fact-~ders. . 

A final step is the building of broader avenues of c?mmumea
tion behveen government and employee representatives. The 
area in which practices are normally most highly developed is that 
of grievance handling. This is basically a n~ost important ~rea. 

Grievance procedures have been prescnbed by Executive Order 
of the Governor as to State employees since 1950 (revised in 1957 
and 1963), by Executive Order of the :Mayor of New York City 
since 195·1, and by state statute since 1963 as to employees of 
local governments. In discipline cases other procedures are pro
vided by law, with a series of statutory steps to safeguard the 
regularity of the system. 

, '\iVhile we have no direct evidence that these various grievance 
programs are not working well, there have been criticisms over ~le 
possible bias of some of those who pass on employee co.mplamts 
because they are appointed by, or are subject to control or mHuence 
hy, executive or administrative heads of departments, agencies or 
other political entities in the field of public employment. 

\Ve exprcss no opinion as to the validity of these criticisms, and 
wo malm no recommendation for specific changes at this time in 
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any of these programs which in the aggregate serve as a public 
employment grievance procedure. ,\~Te do emphasize, however, 
the need to check continually on the efficacy of these procedures 
with the view to seeing that they are meeting the essential require
ments of helping to promote harmony by doing justice in an 
informal and expeditious manner. 

Collective relations should be more than the making and 
administering of formal agreements. Such agreements are not self
effectuating. "Vith proper organization and attitudes on both sides, 
collective negotiation can develop into a creative process of joint 
consultation, fact-finding and research. There are several examples 
of experimentation in this area in the private sector-The I-Iuman 
Relations Committee in the basic steel indushy, The Jet Study 
Committee in United Airlines, as well as the so-called "Scanlon 
Plans." In some cases, third parties have been brought in to assist 
in the joint consultation and negotiation process, as in the case of 
the Long Range Committee in Kaiser Steel Company.2 The pur
pose of such arrangements is to enable the parties to study and 
resolve issues in the absence of a crisis situation and thus to avoid 
critical impasses and sh'ikes. 

The joint fact-finding or research approach may be particularly 
appropriate in public employment. Since sh'ikes are illegal, there 
is greater incentive for the parties to work out effective substitute 
arrangements. There is greater public concern with the outcome of 
negotiations. Also, there is a wide range of issues which do not fit 
easily into the allowable terms of a negotiated agreement but which 
are quite appropriate for joint fact-finding and research. In the 
field of education, for example, teachers are deeply concerned 
about sllch things as instructional polici(!~, curriculum content, 
pupil grouping and the elimination of all possible detractions to 
good teaching. \Vith a keen sense of responsibility for the educa
tional welfare of their communities, teachers and the organization 
representing them are becoming more militant in demanding greater 
participation in formulating educational policies and practices. 
J oint consultation at the conference table may be an effective 
means of broadening the teachers' role in the decision-making 
process and building the responsibility of teachers' organizations. 

Perhaps the most fruitful area for joint consultation is considera
tion of the appropriate procedures to govern negotiations. Pro
cedures evolved by the parties themselves are far superior to those 
prescribed by law. In this report, we have recognized the need for 

2 For a description of these and other similar arrang-ements, see J. A. Hender
son and J. J. H('uly, C1'eati7/c Collccliz1e Rm'gaill'ing, Prentice-Hall, Inc., 1965. 
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Rexibility in determining ncgotiation procedures and stress.ed the 
importance of incentives for the parties to work. O:lt theIr own 
arrangements for dealing with deadlocked negotiations through 
mediation, fact-finding or voluntary arbitration. In large measure 
the success of employee relations throughout the State may depend 
upon the initiative, imagination and creative attitudes of the 
parties in undertaking this task. . 

vVe conclude this part of the report, therefore, wIth the thought 
that new legislation is necessary but not all-sufficient fo~ building 
constI'uctive employee relations. Laws will not be effective unless 
there is a desire by most people to comply with them. Penal~es 
may be useful as deterrents to illegal. action, but t~ley ~roVlde 
little incentive to build a mutually satIsfactOlY relatlOnslllp. In 
public employment, the road to success lies in bUil.din? positive 
aiud creative collective relations through better organIzation of th~ 
parties, more skill in negotiation, greater kn~wledge of the .CO~dI
tions of public employment, and broader, contmuous communIcation 
between representatives of employees and their respecti-;e .employ
ers. We have suggested SDme concrete measures for bUIlding such 
relationships. 

As stressed repeatedly throughout this report, strikes are neither 
permissible nor appropriate in the public service. But collective 
negotiations between employee representatives and their employers 
are not only appropriate but highly desirable. Employees and 
their organizations, quite rightly, are becoming more militant in 
their demand for a greater voice in determining not only their 
conditions of employment but also the standards and goals of their 
professions. Pressure generated by employee organizations is a 
force which can and should result in better public administration. 

As we have noted in other parts of this report, substitutes for the 
strike must be developed. In this connection we have proposed, 
among other things, fact-finding boards having the power to make 
public recommendations. Under our proposal, these recommenda
tions may be referred ultimately to the legislature in the event 
they are not mutually accepted. At this stage, administrative 
authorities as well as employee organizations will face the necessity 
for accounting for the manner in which they have exercised their 
authority and carried out their responsibilities. 
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APPENDIX Patterns of 
collective negotiations 
THERE ARE AT LEAST 8600 governmental employing entities 
in the State of New York the employees of which might conceivably 
desire to exercise the right of association for the purpose of nego
tiating collectively the terms of tJJeir employment and the handling 
of their grievances. These include 20 State Departments, the State 
University, 62 cities, 62 counties, 932 towns, 553 villages, 1199 
school districts, 53 public authorities, 84 housing authorities, 5540 
special districts, an unknown but largc number of city departments, 
and 21 urban rene"\"a1 agcncies. Moreover, many of these entities 
run special installations (sllch as hospitals, prisons, etc.) the em
ployees of which have a plaUSible cOmmtU1ity of interest in col
lective representation. 

To assnme that a singlc mode of collective participation for the 
employees of aU of these cntities can or should be established by 
state law would exceed the limits of C0111mon sense. As a matter 
of fact, an extensive range of arrangements for that collective par
ticipation has dcveloped out of experience in satisfying the interests 
of not only employees, but also employee organizations, government 
agency executives, anellegislative bodies. 
Two models 

It is wielely considered, however, that thcre are basically two 
models characterizing those arrangements, sometimes referred to 
as the Union model and the AssociaUon model. There are reported 
to be 909 locals of employee organizations of all sorts in New York 
State. Of these, 251 would be assumed to be of the Union type 
primarily because they are affiliated (with one exception) with 
national unions. The remaining 658 would be assumed to be of 
the Association type primarily because the word "association" or 
"society" or "guild" appears in their title and because. in only ?ne 
case are the locals affiliated with a broader than stateWIde orgal1lza
tion. 

The differences between these two models can be painted with 
a broad brush. Leaders of particular employee organizations do 
identify themselves with one or the other model. And when their 
organizations are competitors with each other for members among 
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the same group of employees, their recruiting appeal frequently 
stresses the ·advantages of the type which they represent. Yet, ~1e 
problem to which they must adapt their activity in representll1g 
public employees is, in man}' essentials, the same for all em.~loye.~ 
organizations. It is not surprising, therefore, that ov.er. time It 
becomes harder to distinguish between unions and aSSOCIations and 
that each tends to adopt successful practices of the other. 

The differences between the two models are normally con
sidered to be related to the following six dimensions: 
A. The character of the clahnecl employee-employer t/.nit. 

In the Union model the unit desired is subject to pragmatic 
determination at the moment, not only in accordance ,vith a com
munity of interests of employees in regard to their shal:~ng ~t the 
same conditions of work, the same grievances, the same boss, the 
same locality, or the same craft skills, but with regard ~o a favorable 
opportunity for organizing them and thus for extendmg the mem
bership of the orcranizing union. There is thus a tendency for frag
mentized units t~ appear originally in a number of cases. It is 
pragmatic opportunity rather than a policy of occupation~l orien~ed 
organizing, however, which predominantly governs theIr practice. 

The unit claimed by those organized on the Association model 
is also subject to pragmatic organizing strategy considerations, but 
there is a traditional policy of seeking to represent the employees 
of more comprehensive units defined by reference to employment 
in a common-employer unit. 

That this is an oversimplification can be seen by comparing the 
138 locals of the American Federation of State, County, and Munici
pal Employees (clearly identified with the Union model) and the 
210 chapters of the Civil Service Employees Associa.tion (clearly 
identified with the Association model) as to the employee-employer 
units 'which, it appears from their names,l they have organized. 

District 
Craft Couneils InstaUa- Dopart- Craft 

Ol'ganiza- and Political tion mont in a across Authori-

tion Confcrences Entities Units Units Dept. Depts. ties 

SCME 4 22 47 20 1-1 12 J3 
(10 NYC) (22 NYC) (5 NYC) 

CSEA 5 05 70 4.8 1a 0 14 
(27 Rtate) 

1 Appearances may of course be incorrect, but murc aUC(1uate in (ormation is 
not immediately available. 
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Another dimension of the unit problem has to do with the status 
level of the members eHgible to join the organization. In the Union 
model supervisors and professional and confidential cmployees are 
normally excludecl. In the Association model they are normally 
included. 

B. Formality of recognition and for what, and for whom,. 

The recognition sought ultimately by organizations identified 
with the Union model is for exclusive representation of all employ
ees of a bargaining unit ,,,here the union has been chosen as repre
sentative by a majority of the employees. Representation for 
members only is considered an undesirable second best to be 
accepted only until the union has sufficient strength to demand 
exclusive representation. Documentary evidence on this point is 
scanty, because there are few formal agreements on record, and 
even in some of these the phrase "exclusive representation for mem
bers" is ambiguous. The recognition status of the rest of the 
other 251 unions "vith respect to exclusivity is unclear. 

The Associations do not differ from the Unions in their predispo
sition to desire exclusive representation. 

The terms of employment about which the two models of 
organizat"ions negotiate are determined not so much by the policies 
of the organizations as by the willingness of the executives of the 
government agencies to negotiate on certain issues. Different execu
tives have different ideas about the scope of issues concerning which 
they have the cliscretion to negotiate to a conclusion. 

In the case of both Union ancl Association, however, the kind 
of representative action for which recognition is sought includes the 
process of grievance settlement. The expectations of both Associa
tions and Unions concerning what they can negotiate about are 
limited by the fact that certain terms of employment are mandated 
by legislative enactment. These terms include hire and tenure 
procedures, trial period, promotions, seniority in layoffs, discipline, 
general standards of compensation, minimum and maximum salaries 
and increment schedules, process for changes in individual salaries 
and wages, hours and overtime, fringes such as insurance, pensions, 
vacations, holidays, sick leave, etc. These terms are mandated for 
all State and many municipal employees by the State and/or 
municipal Civil Service Commissions. This circumstance reduces 
for those employees in the State2 and in the 10caJ3 governments 

2105,850 out o( a total of 128,320, 
3.107,750 out of a total of 407,750. 
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who are classified under Civil Service law, the range and aspects 
of subjects about which negotiations can take place freely and with
out reference to other executive or legislative decision-makers. 

Moreover, both the Union and the Association model organiza
tions are subject to the restriction that "nothing in conflict with law 
and Civil Service rules or benefits" shall be negotiated or made 
part of a grievance settlement. The tendency of both models, 
however, is to take the mandated terms as minima, and to nego
tiate from there. Also, one gets the inlpression that the Union 
model organizations stress the amplification of those minima through 
direct negotiation, and that the Association model organizations 
have a greater tendency to seck direct legislative modification of 
the minima. 

As experience grows, it is possible that the differences in the two 
models in regard to the type of recognition sought, for whom, and 
for what, will be even less significant than in the present. Such pre
dispositions are, after all, not so much a function of what organiza
tion leaders want, as a function of ,:vhat they can e)..-pect in view 
of the possibilities they experience. Those possibilities are con
strained by many of the same factors for both of them. 
C. The checlwff. 

Both the Unions and the Associations are intcrestcd in and strive 
to obtain the check off. 
D. Character of participating activity. 

The phrase "collective bargaining with management" is fre
quently used to describe the kind of collective participating activity 
in which organizations oriented toward the Union model engage. 
The Association model organization is popularly supposed to accept 
a more informal type of participation in relations with "manage
ment" and to emphasize achievement of results through influencing 
legislative action. Let us set down several concepts of participating 
activity in order to see what the reality is at the moment. 

1. Discussion of and consultation between the parties followed 
by ultimately unilateral decision by the executives or the 
legislative body of the governmental entity ivvolved. 

2. J oint study of and negotiation of terms with both parties 
assuming the desirability of a consensus and mutual agree
ment. 

3. Negotiation of terms on the assumption of the necessity for 
a joint commitment of the negotiating parties to the terms, 
but with the necessity to seek approval and the appropria
tions to implement any agreement from a legislative body. 

4. Direct political action before a legislative body in order to 
acquire statutory confirmation of desired terms. 
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5. Eff?rts .to obtain a "prevailing rate" arrangement by which 

legIslative authority (and private agreement) is sought to 
gear wages ~nd benefits to the wages and benefits enjoyed 
~y comparatIve and relevant groups of employees in private 
mdustry. 

6. Bargaining with government executives to a mutually accept
able agreement, binding on both parties, both of whom 
11~ve. authoritative discretion to come to such a final and 
bmdmg agreement, and both of whom have economic power 
to sustain their veto of any terms to which they do not agree 

. A Wid~ly-held concept of the two models places the emphasi~ 
m ti:e. U~IOn model on a demand for the last type of collective 
~~rtI?IpatIOn on the as~umption that, in the minds of union leaders, 
tIns IS tile only mal kllld of collective bargaining as indeed it 's 
considered to be in private industry where the U~ions have thc~r 
longest .tradition. The concept of the Association model places tile 
emphaSIS on tile fourth type of collective participation. 

These conce~ts .do not correspond with the emphasis which 
emplo~ee orgamzatIOns actually find it practicable to make in 
N~w York State at the present time. Neither is really satisfied 
';Ith the first type of participation, that is, discussion and consulta
tIon b~fore unilateral employer decision. Partly because this is the 
o?ly ku;-d of c?llective participation with tileir "employers" envi
SIOned m publIc policy proclaimed for State employees and for 
most local public ~mployees outside of N ew York City, and partly 
b~caus? of the reslstanc~ of public employers to anything but this 
dIscuss~on-and-consultatIOn type partiCipation, many locals botil of 
~l: UI~IOn and :he ~ssociation type find themselves able to go no 
flUthel than tIllS. That they go no further arises not from their 
character .01' ~xed poliCies, but from the constraints of necessity. 
.' OrgamzatIons of both typ:s prefer the second type of negotia
tlO,ns t? the first The second type is distinguished from tile first 
pnmanly because it involves the assumption tilat both parties desire 
to come to a mutually satisfactory consensus. 
. ,;~'actically speaking, the closest approach to "collective bargain
mg m t!le traditional sense that either model of organization can 
com~ :0 1l~ the cas? of political entities is th::- third type of collective 
p~r~IClpat~on. TIns,. 0: course, is due to tile fact that legislative or 
?1~11 S~rvlCe ~Omnl1SSIOn .app~·o'Val must be obtained for negotiated 
t~llns IeIate~ t~ those legIslatIvely mandated and in which legisla
tIve appropnatlOns ?lUst be obtained to implement money terms. 
Bo~h tyl~es. ~f o~'gan~zations in t!le public sector can be expected to 
p~lfect th.en. StIat~glCs and tactIcs along these lines as long as tiley 
ale negotIating WItil tile agents of legislatively-govelned and tax-
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supportecl governmental entities or their subagencies. . . 
The first stage in the "prevailing rate" type of ?argauung (t~pc 

5) is normally essentially a political process. It mvolves convlUC
ing a legislature to authorize the setting of certain tel'l~s of en~ploy
ment for public employees which shall be equitable 111 relatlOn to 
terms prevailing for other comparable groups of em~loyees. O~lce 
such authorization is given, the succeeding stage consIsts of conVIllC
ing whoever is charged with the responsibility for det.ermining what, 
in fact, the prevailing rate is that certain compansons are more 
relevant than others. There is a sense in which this approach to 
the determination of terms places in the hands of negotiators beyond 
the organization representing the employees involved the power to 
determine what the terms for public employees shall be. 

This method can be used only by employee organizations 
representing employees (usually in the "labor" occu~ations) whose 
terms are not mandated by Civil Service rcgulatIOns. In fact, 
Section 220 of the Labor Law uses this approach. Such cmployees 
are usually, but not universally, represented by a union-type organi
zation. The method is thought of, therefore, as characteristic of the 

union model. 
The nearest possibility for the exercise of the kind of collective 

bargaining envisaged in point 6 is in negotiating with certain Pub
lic Authorities (thruway, bridges, transit and publicly-O\vned utili
ties), whose governing boards are not only responsible for operating 
the services but have the authority to meet their needs by revenues 
from prices charged, from taxes, or from the sale of bonds. The 
Public Authorities, it should be noted, are the closest approxima
tion to private enterprise which exists in the public sector. Even 
in these cases, however, such revenues are frequently supplemcnted 
by appropriations from the public treasury or are constrained by 
public policy with respect to the level of prices or taxes which legis
latures permit (the New York City Transit Authority is a case in 
point) . The negotiating process must, therefore, be modified to 
deal with others than the agency in question. Both Unions and 
Associations have recognized this and have sought political access 
to those "others". 

Neither Unions nor Associations can move, hO\vcver, to the sixth 
type of allegedly mal collective bargaining with the executives of 
political entities only if the public, through the action of its legis
latures is ready to delegate to a bargaining "team" composed of the 
executives of government agencies and the negotiators for employee 
organizations the virtual determination of its budget, the alloca
tion of public revenues to alternative uses, and thc setting of the 
tax rate necessary to balance that budget. The delegation of those 
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powers is not likely in the foreseeable future. The public, the 
leaders of employee organizations, and prospective recruits for these 
organizations would be wise to recognize this and modify their 
expe~tations accordingly as to what "collective bargaining" in the 
P?blic sector can be expected to accomplish unless recognition is 
gIVen to the practical limitations on public employers to commit 
themselves unconditionally to a bargain. 

The Associations have a long experience in the use of the fourth 
method, that involving direct political action for terms of employ
ment beneficial to the employees they represent. This mode of 
collective activity is certainly characteristic of the Association 
model. Yet, some of the most successful of the employee organiza
tions which, by virtue of their affiliation with the AFL-CIO are 
considered to be "unions", e.g. The Firefighters and Postal Cierks, 
arc well known for their traditional 1JI'imal'Y utilization of this 
mcthod. 
E. Type of pl'eSS!.l'l'e tlsecl. 

The concept of "collective bargaining" used to describe the mode 
of collective participation characterizing the Union model employee 
organization involves at least two other elements in addition to the 
kind of activity involved. The first of these elements has to do 
with the kind of pressure employed to achieve the objective of a 
joint decision. The Union model pressure is frequently described 
as economic, and the ultimate actualization of that pressure is the 
threat of or the actual slowdown or the strike. There is little ques
tion that the history and tradition of unions supports this descrip
tion. The present public insistence by many labor leaders that 
public as well as private sector employees should not be denied 
the right to sh'ike gives evidence that their position, at least their 
strategic public position, is that collective bargaining without the 
right to apply realistically the strike threat pressure is a conh'adic
tion in terms. 

The position of Association model organizations on the other 
hand is Widely assumed to have been that economic pressure, includ
ing the threat of or an actual strike, is not only illegitimate but 
irrelevant for organizations of public employees. They are assumed 
to place greater reliance on political pressure brought upon clected 
political executives and legislators either in support before a legisla
tive body of proposals mutually agreed to by agency executives and 
employee representatives 01' in direct pursuit of legislative action 
or in appeals directly to the public. 1 

This differentiation, as indicating traditional emphasis in the 
two models respectively, is accurate, although association types of 
organization have employed economic pl'essure and tactics, and 
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locals of union types of organization hav~ re~ounced ,~le right to 
employ the kind of economic power actualized m the stl,Ike weapo~. 

Decision making by executives of government ag~ncles and theU' 
calculations of the cost to them of agreement or dIs~greeme~t, on 
terms desired by employees is often influence~ by pub~c or political 
considerations. Any organization representing public employees 
knows that from experience. They are also fu:~y, awar~ of th~ 
fact that there are normally strata of "employers , mclu~mg ultI
mately a legislature, to whom any agreements made w~th, nego
tiating executives must be referred for appro~7al and financmlImple
mentation, They are also aware that sometImes the most depen~
able process is to work direct~y for le~isl,ation favorable t~ theu' 
members which legislation WIll be bmdmg on the government 
agencies ~vhose employees they represent. It is to be expect~d tha~ 
any successful employee organization" :vhether ~f the Umon ,or 
Association type, will understand and utilIze the strategy and tactics 
associated with political activity as a major re-enforce~ent of, ,and, 
on occasion, as a substitute for, the stI'ategy and tactIcs ~ssocmted 
with skill in negotiating with government agency executiv~s. , 

As both the Union and the Association model, ~rgamzatlO~s 
adapt their stI'ategies d action and power to the realitIes of public 
employment relationships, they may be expected, to g:ar that adap
tation to the peculiarities of that type of relahonslllp, 
F. Evidence of agreement, 

When an agreement is concluded, whatever the mode of colle?
tive participation employed, some evidence, usually written, IS 

desired by the parties for future reference to what was agre:d to, 
These range from (a) an exchange of letters, through (b) sIgned 
memoranda of understanding, through (c) announcement of per
sonnel policy, (d) to formal and, often time, exh~ustive collective 
agreements signed by the agents of both parties, and (e) to 
statutes, ordinances, or regulations having the force of law. The 
latter might be termed "public contracts". , , , 

Union model organizations clearly are satisfied WIth nothmg 
short of the formal, signed collective agreement setting forth the 
terms to which both parties are committed for the period covered 
by the agreement. In the tradition of the AFL and un-affilia~ed 
unions since the last quarter of the 19th Century, the collective 
agrcement has been the stI'ong focus both as an end and ~eans of 
a viable union organization, even to the extent of relegatmg to a 
position of secondary importance the "public contracts". As a 
dominant focus this was realistic in the private sector as lon6 as the 
primary parly to :;atisfyil1g the employe,es' dema,nds wa~ the private 
employer. But the most successful umons affiliated WIth the Fed-
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eration who organized public employees, realizing ttwhere the 
money comes from", were not slow to seek "public contracts" even 
to the extent of relegating the trade agreement to a position of 
secondary importance. They recognized that the employer was 
the government, and that evidence of government agreements is 
appropriately a commitment reduced to a statute, an ordinance, 
an appropriation act, or an executive order. 

The Association type organizations on the other hand have been 
more inclined to accept evidence of executive agreement of the 
less formal types and to seek further verification when necessary 
in the form of legislative enaclnlents, 

It is interesting to note that although there are 251 locals on 
the Union model listed for New York State as engaging in some 
form of collective representation of the employees interests, few of 
them have reduced their agreements with employing agencies to 
written collective agreements of the traditional type, This should 
not be taken as evidence that the Unions with no signed collective 
agreements are satisfied with that result. But before the con
tention is uncritically accepted that the reason for this, either in 
the case of unions or associations, is that "this is all they can get in 
the light of the employers' refusal to formalize their commitments in 
this way", another possibility should be taken into account. 

It may be true under some of the varied circumstances of public 
employment relationships that the less formal evidence of agree
ment accepted, or, if not fully accepted, at least tolerated, by an 
employee organization provides an effective and satisfactory veri
fication of an agreement. Evidence of agreement such as (a) an 
cxchange of letters certifying, S£W, an agreement to apply the pre
vailing rate of wages and benefits to certain categories of workers, 
or (b) a memorandum of understanding that certain changes will 
be made in conditions of work, or (c) a commitment from an agency 
head to join with the employee organization in seeking a reclassifi
cation of certain occupations in accordance with the Civil Service 
schedules, or the (d) publication of a personnel policy which has 
been worked out in consultation with employer representatives, or 
( e) a legislative enactment prOViding benefits such as pensions, 
health insurance or other ttfringe" benefits or a new wage scale, 
may under certain circumstances and in the light of the character 
and stI'ucture of governmental decision making and employment 
relations, be not only a harmonious but an effective evidence of a 
workable agreement. 

63 

, 



, 




