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PREFACE 

Federal prosecutors thoughout the country have long relied on Proving 
Fe.de~al Crimes as a valuable and practical tool in the preparation and trial of 
cnmmal cases. This new edition makes substantial changes from the previous 
edition which will increase its usefulness even more. 

In this new edition, the U.S. Attorney's Office for the Southern District of 
Ohio has realigned Proving Federal Crimes into two sections on procedure and 
evidence and has added several new chapters. Two more chapters have been 
~eserved and will be available as soon as they are completed. One of the most 
Important new features of this edition is the new loose-leaf format which permits 
regular updating in the light of new court decisions and other legal developments. 
As the Department of Justice brings increasingly complex criminal cases against 
in~reasingly sophisticated defendants in such areas as white-collar ~nd organized 
cnme, the need for concise and current legal resources like this new edition of 
Proving Federal Crimes will continue to grow. 

The U.S. Attorney's Office for the Southern District of Ohio deserves the 
thanks of all of us in the Department for the time and effort and skill which they 
have devoted to this task. Building on the solid foundation constructed by the 
U.S. Attorney's Office for the Southern District of New York, which prepared the 
earlier editions, it has made a substantial contribution to the work of the 
Department. I would like to extend my personal congratulations to all who have 
worked on this project for a job well done. 

Washington, D.C. 
May 1980 

Benjamin R. Civiletti 
Attorney General 
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FOREWORD 

Proving Federal Crimes is well recognized as a practical, ready reference 
manual for Federal Prosecutors. Great credit is due to the United States 
Attorney's Office for the Southern District of New York for the authorship of the 
previous editions beginning in 1954. It was with pride and pleasure that the United 
States Attorney's Office for the Southern District of Ohio volunteered to revise 
and update this valuable work. Like its predecessors, we do not intend this edition 
as a substitute for treatises in substantive law and evidence. The importance of 
this manual has always been as a starting point and its capacity to offer immediate 
authority when the courtroom need therefor arises. 

Initially, we decided to expand the authorities cited to all circuits. More than 
6,000 cases were reviewed. The huge volume of case law published in the past four 
years in areas untouched in prior editions prompted us to treat the topics 
Jeopardy and Mistrial, Prosecutorial Misconduct and Vindictiveness, and the 
Grand Jury as new chapters. Two chapters covering Joinder, Severance, and 
Consolidation and Jury Instructions have been reserved and will be distributed in 
the near future. For ease of use, an index has been added, and the selection of the 
permanent binder was made so that future revisions and updates will be 
accomplished through the removal of old and the insertion of new pages. 

I am grateful for the opportunity to carry forward this work and am most 
appreciative of the great effort of the attorneys and secretaries who contributed to 
this revision. For the most part, each Assistant U.S. Attorney who volunteered to 
contribute did his or her section on personal time. In particular, I would like to 
thank Bernie Gilday, Chief of our Special Prosecutions Unit, for his enthusiasm, 
encouragement, and limitless hours from the first moment that I broached the 
possibility of this revision. Likewise, the commitment and contribution of Bob 
Behlen went far beyond his official duties as a research assistant. 

The support of Bill Tyson, Director of the Executive Office for U.S. 
Attorneys and his fine staff also deserves mention. Finally, I would like to 
acknowledge the assistance of Joe Oberst and George Berry of the U.S. 
Government Printing Office in Columbus, Ohio. 

Cincinnati, Ohio 
May 1980 

James C. Cissell 
United States Attorney 
Southern District of Ohio 
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CHAPTER I 

SEARCH AND SEIZURE 

A. USE OF SEARCH WARRANTS 

The fourth amendment provides: 

The right of the people to be secure in their persons, houses, papers, 
a nd effects, against unreasonable searches and seizures, shall not be 
violated, and no Warrants shall issue, but upon probable cause, 
supported by Oath or affirmation, and particularly describing the place 
to be searched, and the persons or things to be seized. 

The fourth amendment "protects people, not places." It protects a person's 
reasonable expectation of privacy against government intrusion. This may include 
places where the public has access such as a public telephone booth, Katz v. U.S., 
389 U.S. 347 (1967), a union office, Mancusi v. De Forte, 392 U.S. 364 (1968), or 
areas of a store open to the general public, La-Ji Sales Inc. v. New York, 442 U.S. 
319 (1979). The test of a legitimate expectation of privacy under the fourth 
amendment is (I) whether the individual has a sUbjective expectation of privacy, 
and (2) whether that expectation is one that society is prepared to recognize as 
"reasonable." Smith v. Maryland, 442 U.S. 735 (1979). It has been held no 
legitimate expectation of privacy is violated by a warrantless installation of a pen 
register on a telephone, Smith, supra; nor did the mere presence of non-owner 
passengers in a car bestow upon them a legitimate expectation of privacy in the 
car's locked glove compartment or the area under the seat, Rakas v. Illinois, 439 
U.S. 128 (1979); nor did motel room occupants have a reasonable expectation of 
privacy against DEA agents eavesdropping from an adjoining room by pressing 
their ears against a connecting door, U.S. v. A!:apito, F.2d __ , 27 Cr. 
L. 2059 (2d Cir. 1980). 

The fourth amendment is a limitation on the government. It does not require 
the exclusion of evidence obtained through a search or seizure by a private citizen 
acting on his own without government suggestion or participation. Coolidge v. 
New Hampshire, 403 U.S. 443 (1971); U.S. v. Rober/s, F.2d , 27 Cr. 
L. 2025 (8th Cir. 1980); U.S. v. LAmar, 545 F.2d 488 (5th Cir.), cerr. denied, 430 
U.S. 959 ~1977); U.S. v. Newton, 510 F.2d 1149 (7th Cil:. 1975); U.S. v. Pryba, 
502 F.2d 391 (D.C. Cir. 1974), cert. denied, 419 U.S. 1127 (1975). 

Where there is a privacy right protected by the fourth amendment a search is 
reasonable if there is a search warrant supported by probable cause. Rule 41 of 
the Federal Rules of Criminal Procedure provides limitations and procedures for 
securing a search warrant. 

1·1 



1·2 SEARCH AND SEIZURE 

1. PROBABLE CAUSE FOR SEARCH WARRANT 

Rule 41(c) of the Federal Rules of Criminal Procedure states that a warrant 
may issue upon an affidavit sworn to before a federal magistrate or state judge if 
the magistrate or judge is satisfied that the affidavit reflects probable cause. The 
rule further provides that probable cause may be based upon hearsay evidence in 
whole or in part. 

Probable cause exists where "the facts and circumstances within their [the 
agents'] knowledge, and of which they had reasonably trustworthy information ... 
tare] sufficient in themselves t6 warrant a man- of reasonable caution in the belief 
that ..... a crime has been or is being committed, and that seizable property can 
be found at the place or on the person to be searched. Carroll v. U.S., 267 U.S. 
132, 162 (1925); Brinegar v. U.S., 338 U.S. 160 (1949). The word "probable" is less 
stringent than "more likely than not" or "by a preponderance." "[TJhe words 
'reasonable cause' are perhaps closer to what is meant." U.S. v. Melvin, 596 F.2d 
492, 495 (I st Cir.), cert. denied, 100 S. Ct. 73 (1979). "'[R]easonableness' is the 
overriding test of compliance with the Fourth Amendment. ... " Zurcher v. 
Stanford Daib', 436 U.S. 547, 559 (1978). Although proof of criminal activity is 
not required, U.S. v. Tasto, 586 F.2d 1068 (5th Cir. 1978), cert. denied, 440 U.S. 
928 (1979), more than mere good faith and suspicion are required, Brinegar v. 
U.S., 338 U.S. at 176-177; U.S. v. Taylor, 599 F.2d 832 (8th Cir. 1979); U.S. v. 
Williams, 594 F.2d 86 (5th Cir. 1979). 

The probable cause must be "present" or timely. A search warrant was held to 
have been issued without probable cause where the affidavit, based on information 
from a conversation -overheard by an informant: did not disclose the date of the 
conversation, thus preventing the magistrate from determining whether the 
information was timely. U.S. v. Salvucci, 599 F.2d 1094 (1st Cir. 1979). Timeliness 
must be determined in the circumstances of each case. Information four-months
old may be timely, U.S. v. Diecidue, 603 F.2d 535 (5th Cir. 1979); or information 
six-months-old may be timely when combined with other information, U.S. v. 
Williams, 603 F.2d 1168 (5th Cir. 1979). If the probable offense is ongoing or a 
continuing one, the staleness prohibition does not apply. Also, contraband does 
not have to be currently located at the place described in the warrant if there is 
probable cause to believe that it will be there when the search warrant is executed. 
U.S. v. Lowe, 575 F.2d 1193 (6th Cir.), cert. denied, 439 U.S. 869 (1978). 

Search warrants are directed at places, not persons. Once there is probable 
cause to believe that a federal crime has been committed, a warrant may issue for 
the search of any place there is probable cause to believe it may be the place of 
concealment of evidence of the crime, even though the owner is not culpable. 
Zurcher v. Stanford Dai~v, 436 U.S. at 558-559. 

An affidavit that alleges facts based on the personal observation of the affiant 
sufficient to establish probable cause will support the issuance of a warrant. James 
v. U.S., 418 F.2d 1150 (D.C. Cir. 1969); U.S. v. Clancy, 276 F.2d 617, 628 (7th 
Cir. 1960), rev'd on other grounds. 365 U.S. 312 (1961); Overton v. U.S., 275 F.2d 
897, 898 (D.C. Cir.), cert. dismissed, 362 U.S. 957 (1960). But personal knowledge 
is not essential for the issuance of a search warrant. 

8. PROBABLE CAUSE ESTABLISHED BY HEARSAY 

Under Rule 4I(c)(I) of the Federal Rules of Criminal Procedure the affidavit 
supporting a search warrant may be based upon hearsay. The Supreme Court has 
established a two-pronged test to establish probable cause where hearsay is 
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statement taken in violation of Miranda v. Arizona. 384 U.S. 436 (1966), could 
not be used to establish probable cause for a search warrant, Massachusetts v. 
White. 439 U.S. 280 (1978). . 

To encourage the obtaining of search warrants by law enfor~ement officlal.s, 
commonsense, not stringent or hypertechnical standards, IS to be. used m 
determining probable cause. U.S. v. Williams. 605 F.2d 495 (10th Cl~.), cert. 
denied. 100 S. Ct. 276 (1979); u.s. v. Middleton. 599 F.2d 1349 (5th Or. 197~); 
U.S. v. Valenzuela. 596 F.2d 824 (9th Cir. 1979). As the Supreme Court stated m 
U.S. v. Ventresca. 380 U.S. 102, 108 (1965): 

[A]ffidavits for search warrants, such as the one involved here, must be 
tested and interpreted by magistrates and courts in a commonsense and 
realistic fashion. They are normally drafted by nonlawyers in the midst 
and haste of a criminal investigation. Technical requirements of 
elaborate specificity once exacted under common law pleadings have 
no proper place in this area. A grudging or negative attitude by 
reviewing courts toward warrants will tend to discourage police officers 
from submitting their evidence to a judicial officer before acting. 

If a judge or magistrate is provided with sufficient information to enable him 
to make a considered judicial determination of probable cause, whether such 
determination is grounded upon the personal observation of the affiant or hears~y 
information secured by an informant, a reviewing court will pay substantial 
deference to that determination. Aguilar v. Texas, 378 U.S. at Ill; U.S. v. Brown. 
584 F.2d 252 (8th Cir. 1978); u..S. v. Allen, 588 F.2d 1100 (5th Cir.), cert. denied. 
99 S. Ct. 2415 (1979). 

However, a magistrate must not "serve merely as a rubber stamp for the 
police." He must be neutral and detached in deciding whether. there is sufficient 
cause to justify issuance of a search warrant. U.S. v. Ventresca, 380 U.S. at /09.' 
U.S. v. Ford, 553 F.2d 146 (D.C. Cir. 1977). In Coolidge v. New Hampshire, 403 
U.S. 443, 449-53 (1971), although applicable state law authorized the attorney 
general, who was actively in charge of the investigation and later was to be ch.ief 
prosecutor at the trial, to issue a search warrant, the Court held that the ~ractlce 
violated the fourth amendment. In doing so, the Court refused to consider the 
state's contentions that the attorney general did, in fact, act as a neutral and 
detached magistrate and that the state's showing of probable cause was so 
substantial any magistrate would have issued' the warrant in question. The 
Supreme Court also has held that, when a town justice authorized a sear~h 
warrant and then accompanied the police in its execution and ordered certam 
items to be seized, it was "difficult to discern when he was acting as a 'neutral and 
detached' judicial officer and when he was one w:th the police and prosecutors . 
..... Lo-Ji Sales, Inc. v. New York, 442 U.S. 319, 328 (1979). See also Conna/~v 
v. Georgia; 429 U.S. 245 (1977). 

b. FALSE STATEMENTS IN AFFIDAVIT 

There is a presumption of the validity of the affidavit supporting a search 
warrant. If a defendant wishes to challenge the probable cause for a search 
warrant by claiming there were false statements in the affidavit supporting the 
warrant, he must make a substantial preliminary showing that: (I) the false 
statement was made knowingly and intentionally, or with reckless disregard for 
the truth; and (2) the allegedly false statement is necessary to the finding of 
probable cause. If the defendant establishes these two points, a hearing must be 
held. To mandate such a hearing, however, the attack must be more than 
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conclusory, and it must be supported by more than a mere desire to cross
examine. The defendant must point out specifically, with supporting reasons, the 
portion of the affidavit claimed to be false, accompanied by an offer of proof 
inclUding affidavits or otherwise reliable statements of witnesses or a satisfactory 
explanation of their absence. Allegations of negligence or innocent mistake are 
insufficient. The deliberate falsity or reckless disregard can be only that of the 
affiant, not of any nongovernmental informant. Furthermore, no hearing will be 
held if the affidavit is still sufficient for probable cause without the false 
statement. 

At the hearing, the defendant must establish by a preponderance of the 
evidence that a false statement, made knowingly and intentionally or with reckless 
disregard for the truth, is included in the affidavit. Then, only if the affidavit is 
insufficient to establish probable cause without the false material, will the search 
warrant be voided and the fruits of the search excluded. Franks v. Delaware. 438 
U.S. 154 (1978); U.S. v. Axsel/e, 604 F.2d 1330 (10th Cir. 1979); U.S. v. Licavoli. 
604 F.2d 613 (9th Cir. 1979); U.s. v. House, 604 F.2d 1135 (8th Cir. 1979); U.S. v. 
Young Bulfalo. 591 F.2d 506 (9th Cir.), rert. denied, 99 S. Ct. 2178 (1979). 

Ambiguity of statements does not constitute recklessness or an intent to 
deceive. U.S. v. Lyon, 567 F.2d 777 (8th Cir. 1977), cert. denied. 435 U.S. 918 
(1978). Erroneous assumptions in an affidavit made by a federal agent from 
information he had received did not amount to reckless inclusion of false 
statements in his affidavit. U.S. v. Smith, 588 F.2d 737 (9th Cir. 1978), cert. 
denied. 440 U.S. 939 (1979). An informant, whether paid or not, is not a 
government agent whose perjury would vitiate a search warrant so long as the 
affiant accurately represented what he was told. U.S. v. Barnes, 604 F.2d 121 (2d 
Cir. 1979); U.S. v. Abramson. 553 F.2d 1164 (8th Cir.), cert. denied. 433 U.S. 911 
(1977). 

2. PARTICULARITY OF DESCRIPTION 

The fourth amendment requires that a search warrant "particularly" describe: 
(I) "the place to be searched," and (2) "the persons or things to be seized." 
General exploratory searches are forbidden. Stanford v. Texas. 379 U.S. 476 
(1965). But the Supreme Court has interpreted this provision to require only that 
the description be "such that the officer with a search warrant can with reasonable 
effort ascertain and identify the place intended." Steele v. U.S., 267 U.S. 498, 503 
(1925). Thus, in Steele, where a building having two different addresses was used 
as one unit, a warrant listing one address was held sufficient to authorize a search 
of the entire building. 

A "test for determining the sufficiency of the description of the places to be 
searched is whether the place to be searched is described with sufficient 
particularity as to enable the executing officer to locate and identify the premises 
with reasonable effort, and whether there is any reasonable probability that 
another premise might be mistakenly searched." U.S. v. Gitcho. 601 F.2d 369 (8th 
Cir.), cerr. denied. 100 S. Ct. 148 (1979); Kenney v. U.S .. 157 F.2d 442 (D.C. Cir. 
1946). Where the address on the warrant is a building which contains a number of 
apartments but the name on the warrant enables the officers to determine which 
apartment is intended, the description has been held sufficient. U.S. v. Campanile. 
516 F.2d 288 (2d Cir. 1975). Probable cause must be shown to s~arch each specific 
apartment, however, and a warrant naming an entire building containing four 
apartments has been struck down. U.S. v. Hinton, 219 F.2d 324 (7th Cir. 1955). 
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On the other hand the search of a two-unit building was upheld where the officers 
had reason to beiieve it was a single-family dwelling and upon discovering the 
separate occupancy ceased searching the second unit. U,S, v, Davis, 557 F,2d 1239 
(8th Cir,). ('ert, denied, 434 U,S. 971 (1977). Also. a warrant directed to the "entire 
premises" was upheld even though the building was a rooming house. where there 
were no separate entrances. doorbells. mailboxes. or other indicia by which the 
police could reasonably know that the building was a mUltiple dwelling. U,S. v. 
Dorsey, 591 F.2d 922 (D,C. Cir, 1978). Specifying by mistake the wrong city in 
the body of a search warrant was not fatal where the correct address and city were 
listed in the affidavit and the caption of the search warrant. U.S. v. Avarello, 592 
F.2d 1339 (5th Cir.). ('ert. denied. 100 S. Ct. 87 (1919). 

The degree of specificity required for a warrant may vary depending upon thl! 
cirfumstances. It has been held that. a warrant authorizing the searc.h. of persons 
and / or baggage being met at the airport by named person on specific date was 
sufficiently definite where the agent had probable cause to believe cocaine was 
being delivered, but could not ascertain the identities of persons arriv.ing or get a 
description of the baggage. U.S. v. Muckenthaler, 584 F.2d 240 (8th Or. 1978). 

The items to be seized must be particularized. "As to what is to be taken. 
nothing is left to the discretion of the officer executing the warrant." Marron v. 
U.S., 275 U.S. 192. 196 (1927). Accord, Stan/'ord I'. Texas, 379 U.S. 476, 486 
(1965). Open-ended or general warrants are prohibited. Where the warrant 
specified two allegedly obscene films and also authorized seizure of similar items 
on the premises. it was held the warrant left it entirely to the officials conducting 
the search to decide what was obscene. The fact that the local justice participated 
in the search did not cure the warrant's defect. Lo-Ji Sales, Inc. v. New York, 442 
U. S. 319 (1979). The particularity requirement was violated where the warrant 
authorized seizure of al1 records. including patient files. relating to fraudulent 
Medicare and Medicaid claims because there was no time limitation or description 
of the records to be seized and the agents-without guidance to distinguish bona 
fide records from fraudulent records-seized all of the records in the doctor's 
office. U.S. v. A brains, 615 F.2d 541, 26 Cr. L. 2509 (1st Cir. 1980). Warrants 
were likewise defective where all illegal recordings were to be seized, without 
differentiating these from the rest of the inventory. Montilla Record's of Puerto 
Rico, Inc. v. Morales, 575 F.2d 324 (1st Cir. 1978). See also U.S. v. Drebin, 557 
F.2d 1316 (9th Cir. 1977), cerl. denied, 436 U.S. 904 (1978). 

The Court upheld the seizure of incriminating documents under a warrant 
containing a long list of particular items relating to Lot 13T followed by the 
phrase "together with other fruits. instrumentalities and evidence of crime at this 
[time] unknown." Andresen v. Maryland, 427 U.S. 463 (1976). In that case, the 
Court said that it was not a general warrant, and in context authorized a search 
only for evidence relevant to the crime of false pretenses and Lot 13T. A warrant 
authorizing a search for evidence of various crimes "which facts recited in the 
accompan.ying [33-page] affidavit make out," has been upheld. In Re Search 
Warrant Dated July 4. 1977. Etc .. 572 F.2d 321, 326 (D.C. eir. 1977), cerl. 
denied, 435 U.S. 925 (1978). 

A generic description may be used in a warrant where there is reason to 
be'lieve a large collection of similar contraband is on the premises to be searched, 
and a method to differentiate contraband from the rest of the inventory is set out, 
U.S. v. Cortellesso, 601 F.2d 28 (1st Cir. 1979), or where more than a general 
description would be impossible as "white string, brown paper, corregated (sic) 
paper .... " which were materials found in the vicinity of an explosion, U.S. v. 
Davis, 589 F.2d 904, 906 (5th Cir.), cerr. denied, 99 S. Ct. 2178 (1979). 
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Under Rule 41 (c) of the Federal Rules of Criminal Procedure a search 
warrant shall be directed to a law enforcement officer. Pursuant to 18 U.S.C. 
§3105, it may be executed by: (I) the person to whom the warrant is directed, (2) 
any officer authorized by law to execute a search warrant. or (3) some other 
person aiding a person under (I) or (2) who is present and acting in execution of 
the warrant. Execution of a search warrant by an unauthorized person renders the 
search illegal. U.S. v. Martin. 600 F.2d 1175 (5th Cir. 1979). 

Under! 8 U.S.c. § 3105. unnamed federal agents may aid other federal agents 
who are named in the warrant, U.s. v. Hare. 589 F.2d 1291 (6th Cir. 1979); state 
officers may participate with federal agents executing a federal warrant, U.S. v. 
Echols, 577 F.2d 308 (5th Cir.), ('ert. denied. 440 U.S. 939 (1979); U.S. v. Lee. 581 
F.2d 1173 (6th Cir. 1978); and federal agents may assist state law enforcement 
officers in executing a state search warrant, U.S. v. Martin. 600 F.2d at 1182. 
However, a federal agent who has the: time and probable cause to obtain a search 
warrant for explosives cannot validate his warrantless search for explosives by 
assisting a state narcotics officer who is searching for narcotics under a proper 
search warrant. These are two simultaneous but distinct searches. U.S. v. Sanchez. 
509 F.2d 886 (6th Cir. 1975). 

b. WHEN MUST SEARCH WARRANT BE EXECUTED 

Rule 41 (c) of the Federal Rules of Criminal Procedure further directs an 
officer to serve a warrant within 10 days and "in the daytime, unless the issuing 
authority. by appropriate provision in the warrant, and for reasonable cause 
shown. authorizes its execution at times other than daytime." Rule 41(h), defines 
the term "daytime" as "the hours from 6 a.m. to 10 p.m. according to local time." 

Searches which began at 8: 12 p.m., U.S. v. Forsythe. 560 F.2d 1127 (3d Cir. 
1977), and at 9 p.m .• U.S. v. Lusti~. 555 F.2d 737 (9th Cir. 1977), ('ert. denied,434 
U.S. 1045 (1978). have been held to be daytime searches. A case, decided before 
Rule 41(h) defined "daytime" as 6 a.m. to 10 p.m., held that a search begun in the 
afternoon which continued after nightfall qualifi(:s as a daytime search. U.S. v. 
Joseph, 278 F.2d 504 (3d Cir.), cert. denied. 364 U.S. 823 (1960). 

Where a state judge did not explictly authorize a night search, but the warrant 
was issued at night and the preprinted forms stated and the issuing judge 
understood that it was to be executed immediately, it was held to be a permitted 
nighttime search within the requirements of Rule 41(c). U.S. v. Sturgeon, 501 F.2d 
1270 (8th eir.), cerl. denied. 419 U.S. 1071 (1974). In similar circumstances, 
another circuit has disagreed with this holding, noting that Rule 41 requires an 
explicit authorization justified by reasonable cause for a night search; but, since 
this was a procedural matter rather than a constitutional right, in the 
circumstances of the particular case, that violation of the rule did not require 
supprt:ssion of the evidence. U.S. v. Searp, 586 F.2d 1117 (6th Cir. 1978), cerr. 
denied, 440 U.S. 921 (1979). 

Pursuant to 21 U.S.c. §879, search warrants involving drug offenses require 
"no special showing for a nighttime search, other than a showing that the 
contraband is likely to be on the property or person to be searched at that time." 
Gooding v. U.S .• 416 U.S. 430,458 (1974). 
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A search warrant has been sustained which was not served for nine days 
because the agents were waiting for the defendant to return to his apartment. They 
had information that he was using the apartment only as a plant to repackage 
heroin and wished to wait until he was at the apartment so that they could be sure 
that the alleged contraband was present. U.S. v. Dunnings, 425 F.2d 836 (2d Cir. 
1969), ('ert. denied, 397 U.S. 1002 (1970). 

c. MANNER OF ENTRY TO SEARCH 

An officer serving a search warrant at a house, absent exigent circumstances, 
must announce: (1) the authority under which he is acting, and (2) the purpose of 
his call. If he is refused admittance to the premises after such announcement, he 
may enter forcibly. 18 U.S.c. §3109; U.S. v. Woodring, 444 F.2d 749 (9th Cir. 
1971). Merely opening an unlocked door is a forced entry. Sabbath v. U.S., 391 
U.S. 585 (1968). In Miller v. U.S., 357 U.S. 301, 304 (1958), because "[t]hey did 
not expressly demand admission or state their purpose for their presence," an 
arrest was held unlawful when officers responded "police" in a low voice to the 
defendant's inquiry, "Who's there?," and then broke into his home when the 
defendant quickly attempted to close the door. All evidence seized as l\ result of 
the unlawful arrest was inadmissible. 

Although 18 U.S.C. §3109 does not apply to warrants executed by state 
officers only, their conduct must be reasonable within the meaning of the fourth 
amendment, and "to some extent" the requirements of 18 U.S.c. §3109 ..... have 
been incorporated into the Fourth AmendmeilL" U.S. v. Bustamante-Gamez, 488 
F.2d 4, 9 (9th Cir. 1973), cerro denied, 416 U.S. 970 (1974); U.S. I'. Valenzuela, 
596 F.2d 824 (9th Cir. 1979). 

If the agent does announce his authority and purpose, exigent circumstances 
may justify his breaking-in, even though he has no .. been refused admittance, when 
the agent heard someone yell, "It's the cops," and running, where there was 
concern about destruction of evidence, U.S. v. Carter, 566 F.2d 1265, 1267-1268 
(5th Cir.), cert. denied, 436 U.S. 956 (1978); and the same reason many justify an 
entry simultaneouslY with the announcement of identity and purpose, U.S. V. 

Jackson, 585 F.2d 653 (4th Cir. 1978). But when the agents turned a door knob 
and plunged into the living room before they had intended to enter, and there 
were no exigent circumstances, the evidence was inadmissible. U.S. V. Praller, 465 
F.2d 227 (7th Cir. 1972). 

Forcible entries without announcement of purpose and a refusal of admittance 
ha ve been approved where: (I) there would be danger to the officer, (2) there 
would be danger of flight or destruction of evidence, (3) in situations where a 
victim or some other person is in peril, or (4) where it would be a "useless gesture" 
such as when the persons within already knew the officers authority and purpose. 
U.S. V. Wylie, 462 F.2d 1178 (D.C. Cir. 1972); Ker V. California, 374 U.S. 23,39 
(1963); U.S. V. Artieri, 491 F.2d 440 (2d Cir.), rert. denied, 419 U.S. 878 (1974); 
U.s. V. Mapp, 476 F.2d 67, 75 (2d Cir. 1973); U.S. V. Manning, 448 F.2d 992, 
1000-1002 (2d Cir.), cert. denied, 404 U.S. 995 (1971). 

In U.S. v. Nicholas, 319 F.2d 697, 698 (2d Cir.), cerr. denied, 375 U.S. 933 
(1963), narcotics agents went to the defendant's apartment to arrest the defendant. 
When they informed his wife of their identity at the door she threw ~<.;rself at one 
of the officers and screamed, "Police." The agents then entered the apartment, 
observed the defendant throw narcotics out of the window, and arrested him. The 
court held that "the agents had no opportunity to announce their purpose and 
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Were justified in believing that [the wife] had jumped to the conclusion that t~ 
agents were present for the purpose of making an arrest, thus making an 
~nnou.ncement a useless gesture." Notice has been held unnecessary where 
ar~est~ng o~ficers could be virtually certain that the person'denying entrance knew 

~~;~). Identity and purpose." U.S. v. Singleton, 439 F.2d 381, 385-386 (3d Cir. 

If no ~ne is present, it is not necessary to give notice, and the search can be 
condl~cted I 111 the absence of the occupant. U. S. V. Brown, 556 F.2d 304 (5th Cir. 
1977), PaJne v. U.S., 508 F.2d 1391 (5th Cir.), cerr. denied, 423 U.S. 933 (1975); 
U.S. V. Gervat.o, 474 F.2d 40 (3d Cir.), ('err. denied, 414 U.S. 864 (1973). 

~he r~qulrement of announcement of authority and purpose has also been 
held lI1appllcable when the agent's entry was not forcible or was obtained with the 
consent of. the occupant. A ruse may not violate §3109, U.S. V. Beale, 445 F.2d 
977 (5th <?Ir. 1971), ('ert. denied, 404 U.S. 1026 (1972); U.S. V. Syler, 430 F.2d 68, 
70 (7th Clr. 1970); entry through door opened by occupant may be proper. Reyes 
V. U.S:' 417 F.2d 916, 919 (9th Cir. 1969); U.S. v. Marson, 408 F.2d 644,64647 
(4th Clr. 1968), cert. denied, 393 U.S. 1056 (1969). An officer who walked in past 
unaware defen.dant Who unlocked door for another purpose did not "break" in, 
U. S. V. Conti, 36 I F.2d 153, 157 (2d Cir. 1966), vacated per curiam on other 

grounds, 390 U.S. 204 (1968). . 

In U.S. v. Hutchinson, 488 F.2d 484 (8th Cir. 1973) cerr denied 417 U S 
915 (1974), the court. approved entry without annou~ceme~.'t of a~thority '0; 
purpo~e where an. undercover agent was first invited into a house to bomplete a 
narcotics transactIOn, subsequently left and returned with a search warrant and 
other agents. See also U.S. v. Bradley, 455 F.2d 118) (1st Cir. 1972)' Lewis v 
U.S., 385 U.S. 206 (1966). ' . 

In Jones V. U.S., 304 F.2d 381 (D.C. Cir.), ('erl. denied, 371 U.S .. 852 (1962), 
the cou.rt held that a search warrant was properly executed by narcotics agents 
and police ~fficers, although the agents tricked the defendant by having the janitor 
announce himself a.t the door of the apartment. Upon the defendant opening the 
d~or three or four Inches, one of the officers thrust his badge and search warrant 
t rough the opening and informed the defendant of the warrant. When the 
defend~nt ran, the officer pulled the door open, the night chain slipped off, and 
the officers entered and placed the defendant under arrest. But 'see Wong Sun V. 

U.S., 371 U.S. 471 j 48~-84 (1963), in which the arrest was held improper since 
pro.bable .cause .was partially based on the flight of defendant which occurred after 
0g~cel' fl~st ~lIsrepres~nt.ed h!s p~rpose and authority. Although eventually the 
o . ~cer d I~ disclose hiS Identity, It was said he "never adequately dispelled the 
mlslmpresslOn engendered by his own use." 

4. TELEPHONE SEARCH WARRANTS 

. Rule 4J(c)(2) of the Federal Rules of Criminal Procedure provides for the 
Issu~nce of a se~rch warrant only by a federal magistrate based upon sworn oral 
testlmo.ny received fro~ ~he government affiant, either by telephone or other 
appr?prJate mea~s, when It IS not reasonably practicable for the person to present 
a wrJtte~ affidaVIt. The Advisory Committee'S Note suggests such circumstances 
would Include. delay that might result in the destruction or disappearance of 
pro~erty, the time of day when a warrant is sought, or the distance from the 
magistrate of the person seeking the warrant. 
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This provision contains a number of special, technical requ.irements. 
Although, it was held that the failure of the goverr:tment agent to fill out the 
"duplicate original warrant" prior to his call to the magistrate was harmle~s 
procedural error, failure to administer the required oath "im~ediately". or In 

advance of the testimony given (even though the oath was given later m the 
telephone proceeding), rendered the search invalid because the .Co~gress.ional 
purpose was to impress on the caller the "solemnity of the proceedmg m spite of 
the lack of formal appearance before a court." U.S. v. Shorter. 600 F.2d 585, 588 
(6th Cir. 1979). 

B. WARRANTLESS SEARCHES 
Searches that are not conducted purf?>uant to a valid warrant "are per se 

unreasonable under the Fourth Amendment-subject only to a few specifically 
established and well-delineated exceptions. Katz v. U.s., 389 U.S. 347 (1967) .... " 
Mincev v. Arizona, 437 U.S. 385, 390 (1978). Although the burden is on the 
defend~nt to go forward and prove that the search was warrantless, the burden is 
then on the government to prove by a preponderance of the evidence that the 
search comes within an exeption to the warrant requirement. Coolidge v. New 
Hamp::hire. 403 U.S. 443 (1971); !..Rgo v. Twomey, 404 U.S. 477 (1972). 

1. SEARCH INCIDENT TO VALID ARREST 

A person validly arrested may be searched without a warrant. There d~es not 
need to be any indication that the person arrested possessed weapons or eVidence. 
Although there must be probable cause for the arrest, probable cause for the 
search is not required. The lawful arrest, standing alone, authorizes a search. 
Michigan v. De Fil/ippo. 443 U.S. 31 (1979); U.S. v. Robinson. 414 U.S. 218 
(1973); Chimel v. California, 395 U.S. 752 (1969); U.S. v. Matthews. 603 F.2d 48 
(8th Cir. 1979). 

8. VALIDITY OF THE ARREST 

When a search is made incident to an arrest, the validity of the search 
depends upon the lawfulness of the arrest. If the arrest is illegal, the search 
pursuant to it will also be illegal. and any items seized will be inadmissible. Henry 
v. U.S .• 361 U.S. 98 (1959,; U.S. v. Bonds. 422 F.2d 660 (8th Cir. 1970); Ricc~rdi 
v. Perini. 417 F.2d 645 (6th Cir. 1969); Jones v. Peyton, 411 F.2d 857 (4th Cir.), 
cert. denied. 396 U.S. 942 (1969). 

If an arrest is lawful under a presumptively valid ordinance, the search which 
follows is valid even though the ordinance is later declared unconstitutional. 
Michigan v. De Fillippo. 443 U.S. 31 (1979). If, however, the statute itseif 
authorizes searches under circumstances which do not satisfy traditional warrant 
and probable cause requirements of the fourth amendment, evidence obtained 
pursuant to such searches will be suppressed. Thus, warrantless entry of a ho~e to 
effect an arrest under authority of a statute authorizing officers to enter a pnvate 
residence without a warrant to make a routine felony arrest is unconstitutional. 
Payton v. New York. 48 U.S.L.W. 4375 (1980). See also Torres v. Puerto Rico. 
442 U.S. 465 (1979) (Puerto Rico statute authorizing baggage search of anyone 
arriving from the U.S.); Almeida-Sanchez v. U.S., 413 U.S. 266 (1973) (statute 

I 

t
l 

, 

I 

il 
! 
i 
I, 
I 

I 
II 

I 
I 
i , 

-------~-~--~~ --------------------

) 

SEARCH AND SEIZURE 1-11 

authorized border patrol to search any vehicle within a "reasonable distance" of 
the border plus a regulation fixing 100 miles as "reasonable distance"). 

For a search incident to arrest to come within the exception to the warrant 
requirement. two factors must be present. First, the arresting officer must have the 
authority to make a valid arrest. Second, the arrest must be based on probable 
cause. Sibron v. New York. 392 U.S. 40, 62-63 (1968); Aguilar v. Texas. 378 U.S. 
108 (1964); Henry v. U.S., 361 U.S. 98, 100 (1959); Brinegar v. U.S .• 338 U.S. 160 
(1949); U.S. v. Fernandez-Guzman. 577 F.2d 1093 (7th Cir.), cert. denied. 439 
U.S. 954 (1978). 

Federal statutes that authorize federal officers to make arrests generally, or 
under limitations, include the following: FBI agents, 18 U.S.c. §3052; United 
States Marshals, 18 U.S.C. §3053; Bureau of Prisons employees, 18 U.S.c. §3050 
and 21 U .S.C. § 878(2) and (3); Secret Service, 18 U.S.C. §3056; probation 
officers, 18 U.S.C. §3653; immigration officers and employees, 8 U.S.c. § 1357; 
Postal Inspectors, 18 U.S.C. §3061; Treasury Department officers, 19 U.S.c. 
§ 1581(b); and State Department security officers, 22 U.S.c. §2667; Customs 
officers, 19 U.S.C. § 1581 and 26 U.S.C. §7607; Internal Revenue enforcement 
officers, 26 U.S.C. §7608; Forest Service Employees, 16 U.S.c. §559; and Drug 
Enforcement Administration agents, 21 U.S.C. §878(2)-(3). Procedural 
requirements that govern arrests for federal offenses are found in Rule 5(a) of the 
Federal Rules of Criminal Procedure and 18 U.S.c. §3109. 

In the absence of an applicable federal statute, the validity of an arrest for a 
federal offense without a warrant depends on the law of the state where the arrest 
takes place. Ker v. Ca/(fornia. 374 U.S. 23, 34-37 (1963); U.S. v. Di Re, 332 U.S. 
581, 589-590 (1948); Montgomery v. U.S .. 403 F.2d 605, 608 (8th Cir. 1968), cert. 
denied. 396 U.S. 859 (1969). State law determines the validity of an arrest without 
a warrant for violation of state law, subject to minimum standards required by the 
Constituion. U. S. ex rei. La Belle v. La Val/ee. 517 F.2d 750 (2d Cir. 1975), cerr 
denied. 423 U.S. 1062 (1976); Burks v, U.S .. 287 F.2d 117 (9th Cir. 1961), cert. 
denied. 369 U.S. 841 (1962). See Sibron v. New York. 392 U.S. 40 (1968); Terry v. 
Ohio. 392 U.S. I (1968); U.S. v. !..Rwis. 362 F.2d 759, 761 (2d Cir. 1966). A search 
conducted incident to the valid arrest of a citizen comes within this exception to 
the warrant requirement. U.S. v. Rosse. 418 F.2d 38 (2d Cir. 1969), cen. denied. 
397 U.S. 998 (1970); U.S. v. Viale. 312 F.2d 595, 599-601 (2d Cir.), cerro denied, 
373 U.S. 903 (1963). 

The arrest may .lot be justified by what is disclosed upon a subsequent search. 
If the arrest is unlawful at its inception, it remains so. If there is no probable 
cause for the arrest, the search is invalid. Dunaway v. New York. 442 U.S. 200 
(1979); Beck v. Ohio. 379 U.S. 89 (1964); Wong Sun V. U.S., 371 U.S. 471, 484 
(1963); U.S. v. Coker. 599 F.2d 950 (10th Cir. 1979). Even if the arrest is lawful, 
there is authority for the proposition that the government cannot rely upon the 
arrest to seize evidence without a warrant if it long had probable cause to know 
that the evidence would be there and could easily have obtained a search warrant. 
Niro V. U.S., 388 F.2d 535 (1st Cir. 1968). 

When a search is made incident to an arrest, and the arrest is made inside the 
defendant's dwel~ing, the standards of 18 U.S.c. §3109 apply so as to require an 
announcement of authority and purpose prior to breaking and entering. Sabbath 
v. U.S .• 391 U.S. 585 (1968); Miller v. U.S., 357 U.S. 301 (1958). These cases, 
however, are now limited to situations where exigent' circumstances exist, as 
generally a warrant is required to forcibly enter a person's h()me to make an 
arrest. Payton v. New York, 48 U.S.L. W. 4375 (1980). But a,nnouncement of 
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purpose is not specifically required if certain exigent circumstances exist. U.S: v. 
Arlieri. 491 F.2d 440 (2d Cir.), cert. denied. 417 U.S. 949 (1974); U.S. v. Mannmg. 
448 F.2d 992, 1000-1002 (2d Cir.), cert. denied. 404 U.S. 995 (1971). 

b. WHEN A PERSON IS UNDER ARREST 
Once a suspect is taken into custody or otherwise deprived of his freedom of 

action in any significant way, he is "under arrest." Henry v. U.S .• 361 U.S. 98, 103 
(1959). In Henry. after twice observing cartons being loaded into a car, FBI agen~s 
who were investiga ting theft of an interstate whiskey shipment stopped the car m 
which zwo persons were riding. A subsequent search of the car uncovered cartons 
of stolen radios, and defendants were then formally placed under ar~est. The 
Court held that the arrest occurred when the agents stopped the car, statmg that, 
when "the officers interrupted the two men and restricted their li~erty of 
movement, the arrest, for purposes of this case, was complete" and, fi.ndmg that 
the officers did not have probable cause at that point, held the search Illegal. See 
also Dunawav v. New York. 442 U.S. 200 (1979). An .. 'arrest unsupported by 
probable cau~e [cannot] be saved by redesignating it an investigative stop.' " U.S. 
v. Beck. 598 F.2d 497, SOl n.3 (9th Cir. 1979). 

An arrest is not determined by the subjective intent of the officers. Taylor v. 
Arizona. 471 F.2d 848 (9th Cir. 1972), cerr. denied. 409 U.S. 1130 (1973). More 
than a restriction of liberty is required, and courts will also consider the degree of 
force used in the stay and detention. U.S. v. Beck. 598 F.2d at 500-502. Whether 
there is an arrest depends upon an evaluation of all the circumstances. U.S. v. 
Richards. 500 F.2d 1025 (9th Cir. 1974), cerr. denied, 420 U.S. 924 (1975). 
Cooperation with agents to allay suspicions does not constitute an arrest: Oregon 
v. Mathiason, 429 U.S. 492 (1977); U.S. v. Chaffen, 587 F.2d 920 (8th Or. 1978); 
U. s. v. Canales. 572 F .2d 1182 (6th Cir. 1978). Where the defendant, 
"incapacitated by alcohol," was placed under temporary detention which was not 
an "arrest" under state law, there could be no search incident to an arrest; but 
police could make a routine inventory of defendant's belongings. U.S. v. Gallop, 
606 F.2d 836 (9th Cir. (979). 

c. ARREST MUST BE MADE IN GOOD FAITH AND NOT AS 
A PRETEXT TO JUSTIFY SEARCH 
Evidence seized in a search incident to an arrest without a warrant was 

suppressed because the court found that the officers' primary reason for ~oing. to 
the defendant's apartment was to make a search, noting that the manner m which 
officers were posted at the defendant's apartment was "incon~istent with a pri~ary 
purpose of arrest." U.S. v. Harris. 321 F.2d 739, 742 (6th Or. 1963). In addition, 
the court noted that one month earlier officers had· made a similar search of the 
defendant's apartment, but released the defendant when no evidence of narcotics 
was found. Id. See also U.S. v. Carriger. 541 F.2d 545 (6th Cir. (976). Where the 
srrest of a defendant on a traffic charge by narcotics officers was a pretext to 
search his automobile, the heroin seized was inadmissible. Amador-Gonzalez ~. 
U.S., 391 F.2d 308 (5th Cir. 1968). However, arrests which were delayed untIl 
defendants were inside a house were not a pretext for making a warrantless search 
of the premises under the circumstances of the case. U.S. v. Woods, 544 F.2d 242 
(6th Cir. 1976), cert. denied, 429 U.S. 1062 (1977). 

! 
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d. SEARCH MUST BE CONTEMPORANEOUS WITH ARREST 

A search is incid:!nt to an arrest only if it is substantially contemporaneous 
with the arrest and is confined to the immediate vicinity of the arrest. Shipley v. 
Ca/(fornia. 395 U.S. 818, 819 (1969); Von Clee.f v. New Jersey. 395 U.S. 814 
(1969). The permitted purposes of the search are (1) to seize weapons to protect 
the arresting agents, (2) to prevent destruction of evidence, and (3) to prevent 
escape. Chimel v. California. 395 U.S. 752 (1969); U.s. v. Chadwick, 433 U.S. I 
(1977). 

A search contemporaneous with an arrest is legal where there is probable 
cause for the arrest. U.S. v. Costello. 604 F.2d 589 (8th Cir. 1979). The 
warrantless search may be prior to the actual arrest, so long as there was probable 
cause for the arrest. U.S. v. Chatman, 573 F.2d 565 (9th Cir. 1977); U.S. v. 
Jenkins, 496 F.2d 57, 73 (2d Cir. 1974), cert. denied, 420 U.S. 925 (1975); Busby v, 
U.S .. 296 F.2d 328 (9th Cir. 1961), cerro denied. 369 U.S. 876 (1962). However, the 
search may not be remote in time from the arrest. U.s. V. Wyatt, 561 F.2d 1388 
(4th Cir. 1977). 

A search "contemporaneous" with an arrest does not necessarily mean 
"simultaneous." It has been held that a search of a defendant's person and the 
property in his immediate possession, which could be made on the spot at the time 
of arrest, may be conducted legally later as a normal incident of incarceration 
when the accused arrived at the place of detention. U.S. v. Castro, 596 F.2d 674 
(5th Cir.), cer!. denied. 100 S. Ct. 448 (1979). A warrantless seizure of the jailed 
arrestee's clothing when substitute clothing first became available on the morning 
after an II p.m. arrest was held part of normal administrative process incident to 
an arrest. u.s. v. Edwards. 415 U.S. 800 (1974). Seizure of a jailed defendant's 
shoes six weeks after arrest was held proper as the defendant and his shoes were 
in custody from arrest until the shoes were taken for use as evidence. To require a 
warrant, it was said, "would be to require a useless and meaningless formality." 
U.S. v. Oaxaca. 569 F.2d 518, 524 (9th Cir.), cert. denied. 439 U.S. 926 (1978). 

Instances where courts have held that a search was not contemporaneous with 
an arrest include: a search of defendant's apartment four days after he was 
arrested, Mincey v. Arizona. 437 U.S. 385 (1978); the search of a hotel room in 
California two days before an arrest in Nevada, Stoner V. California, 376 U.S. 483 
(1964); the search of an office one hour after an arrest in a nearby elevator, U.S. 
ex rei, Nickens V. La Vallee, 391 F.2d 123 (2d Cir. 1968); a search of living 
quarters three hours after the related arrest, U.s. ex reI. Clark V. Maroney, 339 
F.2d 710, 7/3-14 (3d Cir. 1965); a search of a car made several days after arrest, 
Williams V. u.s.. 323 F.2d 90, 94 (10th Cir. 1963), cert. denied. 376 U.S. 906 
(1964). 

8. SCOPE OF WARRANTLESS SEARCHES INCIDENT TO 
ARREST 
Searches incident to arrest are for the purpose of protecting the arresting 

officers and preventing the destruction of evidence. As such, the scope of such a 
search is limited to the arrestee's person and the area within his immediate 
control, meaning "the area from within which he might gain possession of a 
weapon or destructible evidence." Chimel V. California. 395 U.S. 752, 763 (1969); 
U.S. V. Chadwick. 433 U.S. I (1977). 
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"'-(1) SEARCH OF THE PERSON 

When there is a lawful arrest, the arrestee and everything wcrn by him may be 
searched. U.S. v. Robinson, 414 U.S. 218 (1973). This includes clothing, removal 
of which may be required for the search, U.S. v. Edwards, 415 U.S. 800 (1974), 
items in coat pockets, U.S. v. Campbell, 575 F.2d 505 (5th Cir. 1978); U.S. v. 
Smith, 565 F.2d 292 (4th Cir. 1977), and in pockets of pants after they have been 
removed, U.S. v. Chatman, 573 F.2d 565 (9th Cir. 1977). 

A brief strip search, conducted without abuse and in a professional manner 
for a visual inspection of body surfaces to detect hidden evidence or objects which 
could be used to harm, is not unlawful. U.S. v. Klein, 522 F.2d 296 (1st Cir. 
1975). 

Body cavity seal'ches have been found to be lawful, but there must be a "clear 
indication" that con~raband is present in the cavity, U.S. v. Rodriguez, 592 F.2d 
553 (9th Cir. 1979); U.S. v. Mastberg, 503 F.2d 465 (9th Cir. 1974); but a body 
cavity search, which was performed twice by two policewomen rather than skilled 
medical technicians on a defendant seven months pregnant, was held to violate 
due process, U.S ex reI. Guy v. McCauley, 385 F. Supp. 193 (E.D. Wis. 1974). X-
Ray examination and the use of force to prevent defendant from swallowing 
evidence have been held lawful. U.S. v. Caldera, 421 F.2d 152 (9th Cir. 1970). 

(2) ARTICLES CARRIED BY ARRESTEE 

Articles carried by an arrestee may be searched incident to a lawful arrest. 
These have included a purse, U.S. v. Moreno, 569 F.2d 1049 (9th Cir.), cert. 
denied, 435 U.S. 972 (1978), a wallet, U.S. v. Castro, 596 F.2d 674 (5th Cir. 1979), 
a camera and money, U.S. v. Matthews, 603 F.2d 48 (8th Cir. 1979), a briefcase, 
U.S. v. Hayes, 553 F.2d 824 (2d Cir.), cert. denied, 434 U.S. 867 (1977), and hand-
carried luggage, U. S. v. Garcia, 605 F.2d 349 (7th Cir. 1979). 

However, if the control of an article such as a briefcase or luggage, has passed 
from the defendant to an arresting officer, a warrant will be required as there is 
no longer any danger that the arrestee will seize a weapon or destroy evidence 
therein. U.S. v. Chadwick, 433 U.S. I, 15 (1977); U.S. v. Schleis, 582 F.2d 1166 
(8th Cir. 1978); U.S. v. Stevie, 582 F.2d 1175 (8th Cir. 1978), cert. denied, 99 S. 

.. Ct. 3102 (1979). 
~;-:-

(3) AREAS WITHIN ARRESTEE'S IMMEDIATE CONTROL ~ 

A search incident to a lawful arrest may be made of areas within the arrestee's 
immediate control. These include the area under a mattress in a room where 
defendant was taken to get a shirt, Watkins v. U.S., 564 F.2d 201 (6th Cir. 1977), 
cert. denied, 435 U.S. 976 (1978), the front seat of car occupied by defendant 
when arrested, U.S. v. Regan, 525 F.2d IISI (8th Cir. 1975), a cabinet two to four 
feet from where a codefendant was lying on the floor, U.S. v. Weak/em, 517 F.2d 
70 (9th Cir. 1975), a table in front of the defendants at the time they were 
arrested, U.S. v. Artieri, 491 F.2d 440 (2d Cir.), cert. denied. 419 U.S. 878 (1974), 
a bed and purse within reach of a companion of defendant who was arrested in a 
hotel room doorway, U.S. v. Simmons, 567 F.2d 314 (7th Cir. 1977), and a motel 
room, U.S. v. Savage, 564 F.2d 728 (5th Cir. 1977). ft ~ 

If an area is not within an arrestee's control or reach, or if he is handicapped il '" -, 

or otherwise unable to retrieve weapons or evidence therein, the area may not be 
searched incident to the arre:;t without a warrant. U.S. v. Neumann. 585 F.2d 355 
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(8th Cir. 1978). Thus, the fruits of the search of a billfold in defendant's bedroom 
:e;e ;u:pressed where the defendant was shackled to a bed and the billfold was 

u 0 IS reach. U. S. v. Berenguer. 562 F.2d 206 (2d Cir 1977) S l U S 
Jackson, 576 F.2d 749 (8th Cir.), cert. denied, 439 U.S. 858 (1978) ee a so .. v. 
sear ~fficers cannot allow a defendant to wander about an apa;tment and then 
507 ~ 2~v~ry room t.hat he enters a~ a seach incident to an arrest. U.S. v. Erwin 
and then ;~ (~:~ CI~: 19~~). ArrestIng of~i~ers n~ay not order the accused to dres~ 
pretext for I~? 1m IS clothes, requlflng him to move about the room as a 

Griffith, 53/e:.~d I~O b~~~n~i:h~9;r:)a of def~ndant:s i~.me~iate control. U.S. v. 
room "other tha th . . . . There IS no JustifICatIOn for searching any 
d " . nat In which an arrest occurs," or searching "all the desk 

rawers In that room. Chimel v. California 395 US 752 763 (1969) N 
search of lu be" . "", . or maya 
at arrest U ~g~ge W . Jhustl5fl7e7d FW2here the agent places it within the arrestee's reach 

. .... rig t. . d 378 (6th Cir. 1978). 
The testimony of a witn h' . 

search of a file fold h' hess w o~e eXI~ten~e was discovered 'as a result of 
defen ,. . er w IC was not In plaIn view and was beyond the area of 
Cir. I~~~;.s Immediate control was suppressed. U.S. v. Scios. 590 F.2d 956 (D.C. 

2. "STOP AND FRISK" 

A person who is stopped by r ff' . 
even th h' . a po Ice 0 Icer IS not necessarily under arrest 

~~g hiS ngh.t to. move at will is restricted for some period. The stop itself 
may v~o ate constitutIOnal protections, as do certain forcible seizures f 
possessIOns from a person so stopped. 0 

terml~'st:e;r:n~' f~;~~' . 392't~:S, ~ (I968~, the Supreme Court held that the police 
h . IS WI In t e purview of the fourth amendment The person 

w .0 ~ accosted by a police officer and who is denied the right to W~lk away is ~ 
~~I~:tit~~i~~anl' suc; govtrnmental intrusion into an individual's life p~sses 
~:~~c~lakb~~ :.acts,ma~lsd e~h~nr~a~~:~I~h:n~O~~;ic~~fif~;~~e~t;ts ~h~~e~o:n ;r~:if!~i 
F 2d 672 (~~ ~. t~e ~OlIc~ of~lcer before the stop occurs. U.S. v. Roundtree. 596 
882 6th' Ir. ,(ert. emed. 100 S. Ct. 149 (1979); U.S. v. Smith 574 F 2d 

(h Clr. 1978) (drug courier profile characteristics standing alon; held ~ot 
~~~uf97~~ re~~~ reasonab~e suspicion to stop); U.S. v. 'Cortez. 595 F.2d 505 (9th 
v. 'Wl'lie 5

n
:9 ~~:c~~rr(l~g ;fteCr. the stop can be used to justify the stop); U.S. 

.. ' .... .. Ir. 1977), cert. denied 435 U S 944 (1978) 
(distIngUishIng between "contact" and a "stop") A pol' f'f' 'h" h 
j t'f '" . Ice 0 ICer s unc does not 
aUss~ y e~en a mll1lmal Intrusion on freedom or a brief detention. The propriet of 
C op I~ to be resolved by objective rather than SUbjective standards U; v 

°onstantme, 567 F.2d 266 (4th Cir. 1977), cert. denied. 435 U.S. 926 (1978): US' 
v. ales, 56~ F.2d 45 (2d Cir. 1977). ' .. 

T~e frIsk, or partial search, consisting of a police officer's pat down of a 
rr~on s outer gar~e~ts, d?es not automatically follow a stop. A lawful stop and a 
f;~m ~~~ ~o:ttermlsslble Simply. because the right to stop existed. It must appear 

;~::;;abk Iike~~~~: :~e t~:s~:!:~~ bi~~!~dh:a~~~da~~~; ~~~ dt~;no:~:;r~~e::f!~ya 
U.S. ;~'1~~~~ Jeopardy. Terry v. Ohio, 392 U.S. at 27; Sibron v. New York, 39i 

A ti~t~~ and ~~iSk p;/.nciples apply with equal force to motorists and pedestrians 
a po Ice 0 Icer from a reliable informant that a parked motorist wa~ 
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armed was held to justify the officer's seizure of the weapon after the motorist 
rolled down the vehicle window in response to the officer's request to open the car 
door. Adams v. Williams. 407 U.S. 143 (1972). Vehicle stops and the questioning 
of occupants at permanent border checkpoints are lawful without any 
individualized or articulable suspicion, U.S. v. Martinez-Fuerte, 428 U.S. 543 
(1976); U.S. v. Carroll, 591 F.2d 1132 (5th Cir. 1979); and roadblock-type stops 
for all traffic are lawful, Delaware v. Prouse. 440 U.S. 648 (1979). A driver who is 
stopped for a traffic violation and ordered from his car is not a seized person, and 
observation of a bulge under the driver's jacket may justify a frisk. Pennsylvania 
v. Mimms. 434 U.S. 106 (I 977}. But random stops of vehicles, without reasonable 
suspicion, for the purpose of checking licenses are prohibited. Even authorized 
roving border patrols have no right to stop and question auto occupants without 
facts warranting reasonable suspicion that the vehicle passengers are aliens and 
then only relevant questions may be Cl.sked and, absent consent, no vehicle or 
occupant search may be conducted. U.S. 1'. Brif?noni-Ponce, 422 U.S. 873 (1975). 

Because of the intrusive nature of the seizure and the severity of its 
consequences, the Supreme Court has refused to extend the reasonable suspicion 
standard for a stop and frisk to seizures of suspects for the purpose of subsequent 
station house interrogation. Dunaway 1'. New York. 442 U.S. 200 (1979). Even an 
individual in a high drug trafficking area who looked suspicious and who refused 
to produce identification could not lawfully be stopped and questioned. Brown v. 
Texas. 443 U.S. 47 (1979). If the stop is unlawful, no right to interrogate exists. 

Examples of approved and rejected "stop and frisk" type encounters include: a 
justified stop where defendant volunteered a false statement, his companion 
constantly looked behind him, and a female companion tugged uncomfortably at 
her slacks, U.S. I'. Rico. 594 F.2d 320 (2d Cir. 1979); a justified stop and frisk 
where defendants attempted to avoid observation of their faces, one had panty 
hose protruding from his hat, and the other was wearing a jacket on a warm 
night, U,S. I'. Bull. 565 F.2d 869 (4th Cir. 1977), cert. denied, 435 U.S. 946 (1978); 
an unjustified frisk based on a police officer's observation of two men in an 
argument, U.s. 1'. Hammack. 604 F.2d 437 (5th Cir. 1979); a justified stop and 
questioning based on a DEA agent's personal knowledge of the person to whom 
drugs were supposed to be delivered, combined with defendant's arrival at the 
airport in conformity with an anonymous tipster's detailed statement, that 
defendant was carrying drugs, U.S. v. Andrews, 600. F.2d 563 (6th Cir.), cert. 
denied. 100 S. Ct. 166 (1979). A police officer was held to have acted illegally in 
stopping persons at random for the purpose of filling out a "field information 
report" and soliciting information about neighborhood gang fights. U.S. v. 
Palmer. 603 F.2d 1286 (8th Cir. 1979). Customs patrol officers who stopped a taxi 
containing three men, who four days earlier were cooperative and consented to an 
unproductive search, were held to have made an arrest and not a limited 
investigatory stop. U.S. v. Beck. 598 F.2d 497 (9th Cir. 1979). But police officers, 
who are told by a reliable informant that an escapee was attempting to purchase 
drugs and was driving an automobile parked nearby, were held to have acted 
reasonably in stopping the vehicle and making a routine check of the vehicle and 
the driver. U.S. v. Pelley. 572 F.2d 264 (10th Cir. 1978). 

3. EXIGENT CIRCUMSTANCES THAT JUSTIFY A 
WARRANTLESS SEARCH 

A warrantless search based upon probable cause, is permitted when there is 
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8. OFFICERS RESPONDING TO EMERGENCY 
The Supreme Court has said th 

permitted (I) When officers reasonabl ba~. warrantless entr.ies and searches are 
of assistance, (2) to protect or to y e lel~~ that someone IS in immediate need 
such times the police may s· preserv~ I e, or (3). t~ avoid serious injury. At 
Arizona. 437 U.S. 385 392-39~1~~9;~t ~~den~e th~t IS In plain view. Mincey v. 
prompt, warrantless se~rch to se 'f thO us, In Mincey. the police could make a 
th' e I ere were other victim 'f k'll e premises, but were not permitt d t s or I a I er was on 
search of the premises In Mid' e ~ ~ake a warrantless, exhaustive four-day 
that an entry to fight ~ fire reqlU/~and v. yer. 436 U.S. 499 (1978), the Court said 

Id ' Ire no warrant and once' th b 'ld' .. cou remaIn for a reasonable t' '. . In e UI Ing offiCials . Ime to seize eVidence of a h . 
view and to investigate the f h rson t at was In plain 
investigation which had been hc.audses dO t e fire. It was also permissible for the 

In ere at 4 a m by dark to resume without a warrant at 8 .. ' . ness, steam, and smoke, 
additional entries however were :.m. a~ ~ contInuatIOn of the original entry. Any 
warrant was required. ' eeme etached from the initial exigency, and a 

Entry into a vessel to seek an ex la . f 
apparent nautical mishap wher h p hnatlOn or, and possible victims of, an 
. , e a cart t at led to mar" h . 

View, was permissible under exi e . IJuana cac e was In plain 
(Is~ Cir .. 1978), cerl. denied. 440

g u~~.c~~~mt~;nces. U.s.. v. Miller, .589 F.2d 11/7 
officer, Investigating the death f . ( .9). Entry Into a mobile home by an 
h 'Id 0 a mInor chIld who enter d t 'f 

C I ren were present was als h Id ' e 0 see I any other 
Carolina. 587 F.2d 636 (4th CO 1~78)pr~per for. the same reason. Sallie v. North 

Police Ir., (ert. denied. 441 U.S. 911 (1979) 
may enter where they actually observe' " . 

30 to 40 minutes does not dissipate this ri h h a .cnme In progress, and waiting 
hours to obtain search warrant U. S 1 ~ w en It would have taken about two 
denied. 432 V.S. 907 (1977) A'I .. ffv: 0 nson. 561 F.2d 832 (D.C. Cir.), cerr. 

. so, 0 Icers may enter wh 't secure a shotgun that had be ' d ere I was necessary to 
595 F.2d 883 (D.C. Cir. 1979~~ use to threaten defendant's wife. U.S. v. Hendrix, 

However, exigent circumstances m b . 
search, and they do not exist where off' u~t e proved to Justify a warrantless 
Houle, 603 F.2d 1297 (8th Cif. 1979).lc~~ ave tlme.to secure a warrant. U.S. v. 
1977); U.S. v. Pacheco-Ruiz 549 F 2d 12 . v. Mart.In, 562 F.2d 673 (D.C. Cir. 
sample of pubic hair fro~ .' , 04 (9th C~r. 1976). Forcibly seizing a 
. an Inmate s person IS not' t'f' d b 

Circumstances. Bouse I' Busrey 573 F 2d 54'8 (9 h' J us I Ie y exigent . '. . tOr. 1977). 

~ THREATENED DESTRUCTIO 
CONTRABAND OR L.lKELY ESCAP~ gF~~:p~~:AL OF 
"The conclusion that evidence was rob bl b' 

not only contributes to the fi d' ~ a y emg destroye~ in the apartment 
existed in the apartment but a~n mg or probabl~ cause to believe that evidence 
justify a warrantless entr~ "to so supp les ~he eXigent circumstances necessary to 
351 (6th Cir 1976\ F . . . I preserve eVidence. U.S. v. Delguyd, 542 F.2d 346 

• j. or examp e warrantless t d' . ' 
permitted where after knocking ~g t h d en ryan seizure of narcotics were 
v. Montiel!. 526 F.2d 1008 (2d' Ci:

n 1~7;)ar ~he sound of a toilet flushing, U.S. 
would be flushed down a toilet U. S G wd ere there was danger that cocaine 

, " v. ar ner, 553 F.2d 946 (5th Cir. 1977), 
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cert. denied. 434 U.S. 10 II (1978), and where someone in a drug suspect's trailor 
yelled, "It's the cops," upon officer's approach, and running inside the trailor was 
heard, U.S. \'. Carler, 566 F.2d 1265 (5th Cir.), ('en denied. 436 U.S. ?56 (1978). 
Where agents located th!! house from which there was a strong odor Of. ether us~d 
to manufacture methamphetamine, the suspected manufacturer had arrived earlIer 
than agents anticipa'ted, and the agents concluded that dela.y in obtaining .warrant 
would result in possible removal of contraband and explosIOn from chemicals,. an 
immediate entry and search were justified. U.S. 1'. Erh, 596 F.2d 412 (10th Or:), 
cert. denied, 100 S. Ct. 97 (1979). See also U.S. \'. Edwards. 602 F.2d 458 (1st Or. 
1979); U.S. \'. BOlero. 589 F.2d 430 (9th Cir.), cerl. denied. 441 U.S. 944 (1979); 
U.S. 1'. Glashl'. 576 F.2d 734 (7th Cir. 1978); U.S. 1'. James, 555 F.2d 992 (D.C. 
Cir. 1977); U.'S. \'. Shima, 545 F.2d 1026 (5th Cir.), aIrd per curiam en bane. 560 
F.2d 1287 (1977). . . 

Probable cause to believe that contraband is in a hotel room is not suffiCient 
for a warrantless entry where the agents had "little reason to suspect" that any 
evidence would be destroyed. U.s. \'. Allard. 600 F.2d 1301 (9th Cir. 19~9). A 
court has also found no exigent circumstances justifying a warrantleS3 openmg of 
a suitcase where four agents had three suspects at bay in a well lighted motel 
room. U.S. \'. Man lana, 613 F.2d 147 (6th Cir. 1980). .. 

Where there is a risk that occupants of a house may escape absent Immediate 
action, police may enter without a warrant to make an arrest. U.S. 1'. c,ampbell. 
581 F.2d 22 (2d Cir. 1978); U.S. \'. Flickinf{er, 573 F.2d 1349 (9th Or.), cerl. 
denied. 439 U.S. 836 (1978). And police may make a "protective sweep" search of 
a house in front of which defendant was arrested where police had reason to fear 
that there might be an armed accomplice in the house observing defendant's 
arrest. U.S. \'. Baker. 577 F.2d 1147 (4th Cir.), cer!. denied, 439 U.S. 850 (1978). 
Likewise, where an accomplice cooperating with the government delivered to the 
defendant a suitcase containing drugs and a beeper, the defendant was ob~erved 
leaving his house driving at a high rate of speed, he was stopped, ~nd ~t was 
discovered the suitcase was not present and the beeper was not working, It was 
held proper for the agents to make a "protective sweep" of the h?use to look for 
accomplices officers thought might be in the house and who might destroy the 
evidence. It was also held lawful to secure the premises while a search warrant was 
obtained which was based in part on items seen in plain view during the 
protectiv~ sweep. Even though there were no a~compli~es and. ~o immediate 
danger of destruction of evidence, securing the premises while o.btammg a ~~rrant 
is a matter of reasonableness to be judged at the time of makmg the decIsion to 
search, not in hindsight. U.S. \'. Korman. 614 F.2d 541 (6th Cir. 1980). See also 
U.s. 1'. Younf{. 553 F.2d 1132 (8th Cir.), cerl. denied. 431 U.S. 959 (1977). 

c. "HOT PURSUIT" 

A warrantless search, where (I) there is probable cause to arrest, (2) th~re is 
probable cause to believe the suspect is in particular premises, .and (3) there. IS an 
urgent need for immediate police action because delay would Increase the fisk of 
harm or escape, has been approved under the "hot pursuit" exception to the 
fourth amendment warrant requirement. U.S. v. Brightwell, 563 F.2d 569, .574 (3d 
Cir. 1977), cert. denied. 439 U.S. 849 (1978); U.S. v. Gaultney, 581 F.2d 1137 (5th 
Cir. 1978); U.S. v. Oaxaca, 569 F.2d 518 (9th Cir.), cert. denied, 4~9 U.S. ~26 
(1978). In Brightwell. supra. however, the court held that the hot pursUit exception 
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did not apply because there was not probable cause to arrest BrightweII before the 
search or an urgent need When the house was surrounded. 

In Warden v. Hayden. 387 U.S. 294 (1967), the Court held where officers were 
in pursuit of an armed suspect whom two cab drivers had seen enter a house only 
minutes before, warrantless entry and search were permitted by the exigencies of 
the situation. Where a suspect retreated into her house from the doorway where
an arrest was initiated, it was held she could not avoid arrest by moving to a 
private place. That the pursuit ended almost as soon as it began did not make it 
less a "hot pursuit" sufficient to justify warrantless entry into her house. U. S. v. 
Santana. 427 U.S. 38 (1976). Where a car connected with a robbery occurring 40 
minutes earlier was found in an apartment house parking lot, although there was 
not probable cause to search each apartment, when six of the seven apartments 
were searched without result, it was held that the officers then had probable cause 
to believe the fugitives were in the seventh apartment and the exigencies of hot 
pursuit existed so that a warrantless search was proper. U.S. v. Scali. 520 F.2d 
697 (9th Cir. 1975), cerl. denied. 423 U.S. 1056 (1976). 

4. VEHICLE SEARCHES 

Where there is (I) probable cause to believe that a vehicle on the highway 
contains contraband, and (2) When there are exigent circumstances, such as where 
the car can be moved, a warrantless search of the vehicle is permitted under 
circumstances that would not be considered reasonable in other contexts. U.S. v. 
ChadWick. 433 U.S. I (1977); Carroll v. U.S .. 267 U.S. 132 (1925); U.S. v. Smith, 
595 F.2d 1176 (9th Cir. 1979); U.S. v. Alden. 576 F.2d 772 (8th Cir.), cert. denied, 
439 U.S. 855 (1978); U.S. v. Moreno. 569 F.2d 1049 (9th Gr.), cert. denied. 435 
U.S. 972 (1978). This "moving vehicle" exceptio'., includes aircraft, U.S. v. 
Flickinger. 573 F.2d 1349 (9th Cir.), cert. denied. 439 U.S. 836 (1978), and vessels, 
U.S. v. Miller. 589 F.2d 1117 (1st Cir. 1978), cert. denied, 440 U.S. 958 (1979); 
U.S. v. Weinrich, 586 F.2d 481 (5th Cir. 1978), cerro denied. 441 U.S. 927 (1979). 

The Supreme Court has stated that there are two reasons for this exception: 
(I) the "inherent mobility of automobiles creates such exigency that, as a practical 
necessity, rigorous enforcement of the warrant requirement is impossible"; and (2) 
the "expectation of privacy with respect to one's automobile is significantly less 
than that relating to one's home or office" in that automobiles travel public 
thoroughfares with their occupants in plain view and in the interest of public 
safety there are extensive regulations and inspections of automobiles, and they are 
frequently taken into custody. Arkansas v. Sanders, 442 U.S. 753 (1979); South 
Dakota v. Opperman. 428 U.S. 364, 367-372 (1976); Cady Y. Dombrowski, 413 
U.S. 433 (1973). 

Because there is significantly less expectation of privacy in an automobile than 
one's home or office, "the Court has also upheld warrantless searches where no 
immediate danger was presented that the car would be removed from the 
jurisdiction." South Dakota v. Opperman, 428 U.S. at 367, citing Chambers v. 
Maroney, 399 U.S. 42 (1970), and Cooper v. Cal!fornia, 386 U.S. 58 (1967), both 
cases in which the car was moved to a police station where the warrantless search 
took place (in the Cooper case a week after the car was impounded). See a/so 
Texas v. White, 423 U.S. 67 (1975). 

However, noting that the ''word 'automobile' is not a talisman in whose 
presence the Fourth Amendment fades away and disappers," the Supreme Court 
held in Coolidge v. New Hampshire, 403 U.S. 443,461-462 (1971), that where the 
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defendant had known for some time he was a suspect and had time to .destroy any 
evidence and where his car was guarded at the time of arrest and then Impo~nded, 
there was no right to search his car as incident to an arrest. The Cour! said that 
the holdings in Carroll v. U.So and Chambers v. Maroney were not applicable. 

8. INVENTORY SEARCHES OF VEHICLES 

The courts have held "inventory" searches of impounded automobiles without 
probable cause are reasonable where the purpose is not investigative .but (I) to 
protect the police or the public from potential danger, (2) for protection of the 
police against claims of lost property, or (3) for protection of the owner's property 
while it is in police custody. A search following standard inventory procedures 
where marijuana was discovered in a closed glove compartment of a locked car 
that had been impounded for parking violations has been held proper. South 
Dakota v. Opperman, 428 U.S. 364 (1976). Likewise, searches of cars held for 
forfeit'ure have been approved. Cooper v. Cal(fornia, 386 U.S. 58 (1967); U.S. v. 
One 1972 Chevrolet Nova, 560 F.2d 464 (1st Cir. 1977). See also ,u.S. v. Cromer, 
598 F.2d 738 (2d Cir. 1979); U.S. v. Fossler, 597 F.2d 478 (5th Clr. 19?9); U.S. v. 
Stocks, 594 F.2d 113 (5th Cir. 1979); U.S. v. Piatt, 576 F.2d 659 (5th Clr. 1~78). 

An on-the-scene inventory of the interior and trunk of an automobile has 
been approved after the occupants were out of the car and arrested, U.S .. v. 
Prescott, 599 F.2d 103 (5th Cir. 1979); U.S. v. Finnegan. 568 F.2d 637 (9th ClL 
1977), U.S. v. Martin, 566 F.2d 1143 (10th Cir. 1977); U.S. v'. ~ade, 564 F.2d 676 
(5th Cir. 1977); and, under the circumstances of one case, lifting a loose flap of 
carpet under which there were stolen checks, was held proper as part of an 
invento'ry search, U.S. v. Edwards, 577 F.2d 883 (5th Cir. 1978) (en bane). cert. 
denied. 439 U.S. 968 (1978). 

Search of an automobile trunk at the scene has also been approve~, not a~ an 
inventory search, but because there is a question whether an Immedl~te 
warrantless search is a "greater" or "lesser" intrusion than holding the car u~tIl a 
magistrate authorizes a search warrant. "Given probable cause to ~earch, either 
course is reasonable under the Fourth Amendment." U.s. v. Hawkins, 595 F.2d 
751,753 (D.C. Cir. 1978), cnt. denied. 441 U.S. 910 (1979), quoting Chambers v. 
Maronep. 399 U.S. 42 (1970), which upheld a warrantless search even though the 
automobile had been removed to the police station. See also U.S. v. Newbourn, 
600 F.2d 452 (4th Cir. 1979). 

b. SEARCHES OF CONTAINERS FOUND IN VEHICLE 

Warrantless searches of containers found in vehicles are considerably more 
restricted than those of the vehicle itself. "Unlike an automobile whose primary 
function is transportation, luggage is intended as a repository of personal eff~cts. 
In sum, a person's expectations of privacy in personal luggage are substantially 
greater than in an automobile." U.S. v. Chadwick, 433 U.S. I, 13 (19.17). A search 
warrant was required for a search of a double-locked footlocker seized ~rom t~e 
trunk of an automobile where there were no exigent circumstances and It was In 

the control of federal agents in the federal building. Likewise, a warrant ~as 
required to open and search suitcases seized from the rear of an arrestee's station 
wagon, U.S. v. Stevie, 582 F.2d 1175 (8th Cir. 1978), cert. denied. 99 ~. Ct. 3.102 
(1979); search of an unlocked suitcase lawfully taken from an automobile required 
a warrant absent exigent circumstances even though there was probable cause to 
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believe it contained contraband, Arkansas v. Sanders, 442 U.S. 753 (1979); and it 
was held that a knapsack discovered dUring an inventory search of a defendant's 
~ut~~obile should have been inventoried as a unit rather than opening and 
ItemiZing the contents where the knapsack was tightly sealed and there was no 
danger of anything slipping out, U.S. v. Bloomfield. 594 F.2d 1200 (8th Cir. 1979). 

However~ merely lifting a lid off an unsecured cardboard box in plain view on 
the automobile floor was approved as an inventory search in U.S. v. Neumann. 
585 F.2d 355 (8th Cir. 1978). And, where (he police had a warrant to search a car 
for a sawed-off shotgUn, an additional warrant was not needed to search personal 
luggage in the car. Such a requirement would have been "inconsistent with 
practicality." U.S. v. Kralik. 611 F.2d 343 (10th Cir. 1979). 

s. EVIDENCE IN PLAIN VIEW 

Sei.zable items, inc~uding contraband, evidence of a crime, dangerous 
propert.les, and. stolen objects that inadvertently come into the view of a lawfully 
searching police officer may be retained and used as evidence of the criminal 
con~uct . to whi.ch they relate .. If a law officer (l) has a right to be where he is, 
~ryIng Into hidden places likely to contain the property he seeks, and (2) 
madverten.t1y .comes upon (3) immediately recognized (4) incriminating evidence, 
?e r:nay seize It even though the evidence is wholly unrelated to the offense which 
Justified the s~arch. Coolidge v. New Hampshire. 403 U.S. 443 (1971). 

In the view of the Sixth Circuit, this plain view doctrine is the "wasted 
motio~" exception to the warrant requirement. U.S. v. Rodriguez. 596 F.2d 169 
(6th Clr. 1979). In principle, the circuits agree that the reasons for and the tests 
required by, the plain view exception to warrant requirements are c~nstitutionalIY 
proper. U.S. v. Ochs. 595 F.2d 1247 (2d Cir.), cert. denied. 100 S. Ct. 435 (1979); 
U.S. v. Roach. 590 F.2d 181 (5th Cir. 1979); U.S. v. Rizzo. 583 F.2d 907 (7th Cir. 
1978), cert. denied. 440 U.S. 908 (1979); U.S. v. Blalock. 578 F.2d 245 (9th Cir. 
1978); U.S. v. Jackson. 576 F.2d 749 (8th Cir.), cerr. denied. 439 U.S. 558 (1978). 

Inadvertent, however, does not mean unexpected. An "inadvertent" discovery 
occu.r~ ~hen an office~ does not have probable cause to believe that he will find a 
speCifiC Item at a particular place until he actuai;y sees it. U.S. v. Liberti. __ 
F:2d , 48 U.S.L.W. 2555 (2d Cir. 1980); U.S. v. Hare. 589 F.2d 1291 (6th 
Clr. 1979). But see U.S. v. Rizzo. 583 F.2d at 910, in which police officers' seeing 
of ? ca~sette was referred to as "unanticipated," and it was held seizable under the 
plam view rule. Compare U.S. v. Bolts. 558 F.2d 316 (5th Cir.), cerr. denied. 439 
U.~. 898 (1978), in which the court held the inadvertent condition was nonetheless 
satisfied even though officers expected to find certain evidence when they entered 
£h~ defendant's re~idence to ~xecut~ an arrest warrant. See also U. S. v. Diaz. 577 
F ... d 821 (2d Clr. 1978), In which a DEA agent looked into the tank of a 
continuously-running toilet to remedy the problem and inadvertently discovered 
$14,000 in currency in a large paper bag. 

The changing of d~rkne.ss i~to light by an officer's use of a flashlight, match, 
or any other means of Illummahon, does not violate the "inadvertent" requirement 
of the plain vie~ doctrine. U.S. v. Lee. 274 U.S. 559 (1927); U.S. v. Pugh. 566 
F.2~ 626. (8th Clr. 1977~, ~ert. denied, 435 U.S. 1010 (1978). Similarly, the use of 
sen~mg. aids, as a maglllfymg glass, binOCUlars, or infra-red lamps, does not taint 
plam view observation. U.S. v. Thomas. 551 F.2d 347 (D.C. Cir. 1976); U.S. v. 
Coplen, 541 F.2d 211 (9th Cir. 1976), cert. denied, 429 U.S. 1073 (1977); U.S. v. 
Johnson, 506 F.2d 674 (8th Cir. 1974), cerr. denied. 421 U.S. 917 (1975). However, 
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attempts to create a plain view or open view exception to the warrant requirement 
for initial entry have been rejected. For example, officers, recognizing a strong 
odor of burning opium, who entered a residence when a door was opened after 
their knock and then placed the occupant under arrest, were held to have acted 
unlawfully, Johnson v. U.S., 333 U.S. 10 (1948); recognition of a strong odor of 
mash did not justify warrantless entry into a residence; but when police officers are 
rightfully in or on a premises, then all that is perceived by the five senses is at 
once known by an officer to be contraband is in his plain view and is seizable as 
evidence of a crime, whether related to the purpose for the original entry, 
Chapman v. U.S .• 365 U.S. 610 (1961); plain hearing, U.S. v. Lopez, 475 F.2d 537 
(7th Cir.), cert. denied, 414 U.S. 839 (1973); plain smell, U.S. v. Bronstein. 521 
F.2d 459 (2d Cir. 1975), cert. denied. 424 U.S. 918 (1976); plain touch, U.S. v. 
Mulligan. 488 F.2d 732 (9th Cir. 1973), cert. denied. 417 U.S. 930 (1974). 

Vehicles are also covered by the plain view exception. A traffic violation stop 
that permitted the police officer to see a weapon and ammunition of a different. 
caliber allowed seizure of both items and a search of the vehicle for another 
weapon, U.S. v. Prescott. 599 F.2d 103 (5th Cir. 1979); a police officer who had 
stopped a moto;ist for speeding saw him attempting to stuff cash into the glove 
compartment and who also noticed a gun case on the vehicle floor, was held 
justified in seizing the property and thoroughly searching the car, U.S. v. 
Finnegan, 568 F.2d 637 (9th Cir. 1977); warrantless, emergency entry into a 
mobile home was held to allow seizure of evidence of a crime that was in plain 
view, Sallie v. North Carolina. 587 F.2d 636 (4th Cir. 1978), cerr. denied, 441 U.S. 
911 (1979). 

8. ABANDONED PROPERTY 
One cannot successfully challenge the search of a premises and seizure of 

objects he has voluntarily abandoned. Abel v. U.S .• 362 U.S. 217 (1960) (a guest 
who surrendered a hotel room would not be heard to complain when it was 
entered with management permission by officers who seized property left behind). 
See also U.S. v. Miller. 589 F.2d 1117 (1st Cir. 1978), cert. denied, 440 U.S. 958 
(1979); u. S. v. Savage, 564 F.2d 728 (5th Cir. 1977), holding that there was 
nothing unlawful in entering a yacht of unknown origin, abandoned at another's 
mooring, and seizing a chart in plain view on the floor. However, the 
abandonment cannot be precipitated by unlawful police action. Fletcher v. 
Wainwright. 399 F.2d 62 (5th Cir. 1968) (jewelry that was thrown out of a window 
as a direct result of a police .officer, who without either a warrant or probable 
cause, kicking in a hotel room 'door was held not to have been abandoned); U. S. 
v. Garcia. 605 F.2d 349 (7th Cir. 1979). 

Garbage or trash is generally considered abandoned property when it is set 
out for collection, U.S. v. Mustone. 469 F.2d 970 (lst Cir. 1972); but an 
apartment dweller who mingles his trash with others in the building abandons it 
before the collection process commences, Magda v. Benson. 536 F.2d I I I (6th Cir. 
1976). A partially burned pile of trash a short distance from a residence is also 
abandoned property, and a piece of cardboard removed therefrom which listed 
radio scanning channels was held not suppressible. U.S. v. Alden. 576 F.2d 772 
(8th Cir.), cerro denied. 439 U.S. 855 (1978). 

b. THE OPEN F'IELDS DOCTRINE 
It had long been held that the curtilage of a residence was an area protected 

by the fourth amendment. Curtilage was defined as the enclosed space of grounds 

r 

) 
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and buildings immediately surrounding a dwelling house. Hesler v. U.S .• 265 U.S. 
57 (1924); Care V. U.S .• 231 F.2d 22 (10th Cir.), cert. denied. 351 U.S. 932 (1956) 
(search of a plum thicket, one-half mile from the residence and of a cave in a 
plowed field across the road, more than a city block from the residence, was held 
not a trespass upon the curtilage); U.S. v. Hassell. 336 F.2d 684 (6th Cir. 1964), 
cert. denied, 380 U.S. 965 (1965) (search in an area 250 yards from defendant's 
residence and in a barn area was held an open fields search, and seized materials 
were admissible in evidence). 

The older cases centered upon particular locatiolls and specific places that 
were protected by the fourth amendment. Since Katz v. U.S .• 389 U.S. 347 (1967), 
shifted the focus of the fourth amendment application from protected areas to an 
individual's expectation of privacy, however, the test now is whether the resident 
seeks to preserve as private an area about, adjacent to, or remote from his 
residence. Wattenbrug v. U.S .• 388 F.2d 853 (9th Cir. 1968) (a Christmas tree 
stockpile 20 to 35 feet from a lodge and five feet from a parking lot used by lodge 
members and patrons, was held a private area in which defendant had a 
reasonable expectation of privacy). 

6. ANTI-SKY JACKING SEARCHES 

Courts have almost universally permitted warrantless searches without 
probable cause of air passengers and baggage to discover weapons and prevent air 
piracy. The theories for such holdings have differed widely. 

Implied consent has been used by a number of circuits. Generally, there is a 
sign advising that all passengers and baggage are subject to search. A baggage 
search and a pat-down search have been approved where the passenger could elect 
not to be searched by deciding not to board the aircrdft. Singleton v. 
Commissioner, 606 F.2d 50 (3d Cir. 1979); U.S. v. Freeland, 562 F.2d 383 (6th 
Cir.), cerr. denied, 434 U.S. 957 (1977). And, where the defendant had stated he 
would not take the flight rather than permit physical insepction of his briefcase 
that could not adequately be inspected by X-ray, and the briefcase was opened, 
nevertheless., revealing marijuana and hashish, one court has held that, after 
having consented to the search, the defendant could not then withhold permission, 
once the first step in the process disclosed he was carrying articles concealed from 
the X-ray. U.S. v. DeAngelo, 584 F.2d 46 (4th Cir. 1978), cert, denied, 440 U.S. 
935 (197(j). 

Some cases have held that searches of baggage by airline personnel, even 
when viewed by an officer, are private searches and therefore not within the scope 
of the fourth amendment. A factor in these cases is that the se&:i'ch or the 
particular type of search conducted was not specifically required by federal 
regulations. U.S. v. Keuylian, 602 F.2d 1033 (2d Cir. 1979); U.S. v. Gum'lrlock. 
590 F.2d 794 (9th Or.) (en ban('). cert. denied, 441 U.S. 948 (1979). 

Other cases have held that, when a passenger fits the FAA anti-skyjacking 
profile, usually followed by an activa.tion of the magnetometer whit~h detects the 
presence of metal objects, there is a "reasonable belier' that he may have a 
weapon and therefore a "frisk" within the Terry v. Ohio test is permitted. U.S. v. 
Bell. 464 F.2d 667 (2d Cir.), cerr. denied, 409 U.S. 991 (1972). In U.S. v. Ruiz
£rlrel/a. 481 F.2d 723 (2d Cir. 1973), however, the same circuit held, based on the 
facts of that case, there was not "reasonable suspicion," and the search was ilJegal. 
Another circuit has used the Terry rationale, even where the magnetometer was 
not activated but there was other suspicious activity, because the situation 
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"involved a necessarily swift action predicated upon on-the-spot observations of a 
law enforcement officer which could not be 'subjected to the warrant procedure.' .. 
U.S. v. Hombur~, 546 F.2d 1350, 1352 (9th Cir. 1976), cert. denied, 431 U.S. 940 
(1977). See also U.S. v. Epperson, 454 F.2d 769 (4th Cir.), ('err. denied, 406 U.S. 
947 (1972). . 

One circuit has applied the "plain view" test to approve a search Wh.ICh ~as 
initially a private search by an airfreight employee who then called the pohce. 1 he 
officer looked into the opened box and saw what looked like narcotics. U.S. v. 
Rodri~uez, 596 F.2d 169 (6th Cir. 1979). 

7. BORDER AND CUSTOMS SEARCHES 
Border searches and customs searches are "a long-standing, historically 

recognized exception to the Fourth Amendment's general principle that a warrant 
be obtained," and such searches without a warrant and without probable cause are 
reasonable within the meaning of the fourth amendment. U.S. v. Ramsey. 431 
U.S. 606, 621 (1977); U.S, v. Grayson, 597 F.2d 1225 (9th Cir.), ('ert. denied. 100 
S. Ct. 157 (1979). Border searches are distinct from searches of those lawfully 
within the country. At the border one can reasonably be searched so as to exclude 
illegal aliens and contraband from the county. U.S. v. Thirty-seven Photographs. 
402 U.S. 363 (1971); Carroll v. U.S., 267 U.S. 132 (1925). The border-search 
exception applies to incoming international mail. U.S. v. Ramsey. 431 U.S. at 623-
625. The exception may also be applied to the functional equivalent of the border, 
such as a permanent checkpoint some distance from the actual border, U.S. v. 
Warren. 594 F.2d 1046 (5th Cir. 1979), to baggage arriving from outside the 
country in an airport customs area, U.S. v. Scheer. 600 F.2d 5 (3d Cir. 1979), to a 
nonstop flight from a foreign country to an inland city, Almei~a-Sanchez v'. U.S .. 
413 U.S. 266, 273 (1973), and to a foreign package or camper Inspected at Inland 
city where addressed rather than original port of entry, U.S. v. Lowe. 575 F.2d 
1193 (6th Cir.), {'en denied, 439 U.S. 869 (1978); U.S. v. Gallagher. 557 F.2d 1041 
(4th Cir .), cert. denied, 434 U.S. 870 (1977). These principles apply also t.o vessels 
entering coastal waterways. U.S. v. Kleinschmidt. 596 F.2d 133 (5th C.lr.), cert. 
denied, 100 S. Ct. 267 (1979); U. s. v. Whitmire. 595 F.2d 1303 (5th Clr. 197~). 
But sighting a vessel headed toward the Bahamas three days before it docked In 
the United States was held to be too remote to establish "articulable facts" to 
believe reasonably that the vessel came from international waters. U.S. v. Acosta, 
__ F. Supp. , 27 Cr. L. 2100 (S.D. Fla. 1980). 

Under the authority of a section of the Immigration and Nationality Act, 8 
U.S.c. § 1357(a)(3), which provides for such searches a "reasonable distance" fr?m 
a border, roving border patrols are permitted .to stop and searc~ au~omobiles 
without a warrant, without probable cause to beheve the cars contam aliens, ~ven 
without probable cause to believe that the cars have crossed the border. fhe 
Supreme Court has held, however, that such searches are constit.utio~ally 
prohibited when the distance is 20 to 25 miles from the border, as that IS neither 
the border nor its functional equivalent. Almeida-Sanchez v. U.S., 413 U.S. at 
273. But, one circuit has held Almeida-Sanchez does not apply to an "extended 
border search" that took place four -miles from the border and seven hours a~ter 
the observed border crossing where the delay was to "confirm developmg 
suspicion" and the customs officers had reasonable suspicion t?at they would find 
illegally imported materials. U.S. v. Bilir. 592 F.2d 735 (4th Or. 1979). Excep~ at 
the border, or its functional equivalent, a roving border patrol may stop a vehicle 
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and question its occupants concerning citizenship and immigration status only if 
the officer has a "reasonable suspicion" that they may be aliens, and any further 
detention or a search must be based on consent or probable cause. U.S. v. 
Brignoni-Ponce, 422 U.S. 873 (1975). Reasonable suspicion to stop a vehicle 
means that it is based on objective or articulable facts. U.S. v. Kenney, 601 F.2d 
211 (5th Cir. 1979); U.S. v. Ballard. 600 F.2d 1115 (5th Cir. 1979). 

Unlike a stop by a roving patrol, a stop at a permanent checkpoint away from 
the border for brief questioning upon reasonable suspicion has been upheld as less 
arbitrary and intrusive. U.S. v. Martinez-Fuerte. 428 U.S. 543 {I 976). However, 
either probable cause or consent is needed to search at such a checkpoint. U.S. v. 
Ortiz. 422 U.S. 891 (1975). 

8. PRISON SEARCHES 

The need to maintain prison security and discipline provides the basis for 
dispensing with the warrant and probable cause requirements when searching a 
prisoner's cell, U.S. v. Palmaleer. 469 F.2d 273 (9th Cir. 1972); U.S. v. Hitchcock, 
467 F.2d 1107 (9th Cir. 1972), {'ert. denied. 410 U.S. 916 (1973); or When 
electronically monitoring his conversation with a visitor, Lanza v. New York, 370 
U.S. 139 (1962), or his telephone conversation, U.S. v. Paul. 614 F.2d 115 (6th 
Cir. 1980). "[I]t is obvious that a jail shares none of the attributes of privacy Of a 
home, an automobile, an office, or a hotel room." Lanza v. New York, 370 U.S. 
at 143. The warrantless monitoring of a conversation is not permitted, however, if 
it involves a "special relationship" which the law has traditionally endowed with 
confidentiality, such as the attorney-client relationship. Id. at 144. 

A body cavity search of a prisoner Who left the prison daily for a school 
program was prohibited where the "highly intrusive and humiliating" search was 
found to be unreasonable under the circumstances because she had no notice that 
her voluntary absences would subject her to such a search. The court said, 
however, it was not holding ihat notice was required in every fact situation. U.S. 
v. Li/~v. 576 F.2d 1240, 1246 (5th Cir. 1978). 

9. CONSENT SEARCHES 

Another exception to the fourth amendment warrant requirement is the 
consent search. A valid search of premises may be made without a warrant and 
without probable cause if the person in control thereof has given his voluntary 
consent. Schneckloth v. Bustamonte. 412 U.S. 218 (1973); U.S. v. Petty, 601 F.2d 
883 (5th Cir. 1979); U.S. v. Price. 599 F.2d 494 (2d Cir. 1979); U.S. v. Stanley, 
597 F.2d 866 (4th Cir. 1979); U.S. v. Hendrix. 595 F.2d 883 (D.C. Cir. 1979); U.S. 
v. Scott, 590 F.2d 531 (3d Cir. 1979); U.S. v. Miller. 589 F.2d 1117 (1st Cir. 1978), 
cert. denied. 440 U.S. 958 (1979); U.S. v. DiGiacomo. 579 F.2d 1211 (10th Cir. 
1978); U.S. v. Glasby. 576 F.2d 734 (7th Cir.), cerr. denied, 439 U.S. 854 (1978); 
U.S. v. Sumlin. 567 F.2d 684 (6th Cir. 1977), cen. denied, 435 U.S. 932 (1978); 
U.S. v. Frazier. 560 F.2d 884 (8th Cir. 1977), cerro denied, 435 U.S. 968 (1978); 
U.S. V. To lias. 548 F.2d 277 (9th Cir. 1977). Consent, however, is not lightly 
inferred. U.S. V. Patacchia. 602 F.2d 218 (9th Cir. 1979). Whether voluntary 
consent to search has been given is a fact question for the court, U.S. v. ScOI1, 578 
F.2d 1186 (6th Cir.), cert. denied, 439 U.S. 870 (1978); and in making that 
decision the court must examine the totality of the circumstances, Schneckloth V. 

Bustamonte. 412 U.S. at 238; U.S. V. Lopez, 581 F.2d 1338 (9th Cir. 1978); U.S. 
v. Shields, 573 F.2d 18 (10th Cir. 1978); U.S. v. McCaleb, 552 F.2d 717 (6th Cir. 
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1977); U.S. v. Ellis, 547 F.2d 863 (5th Cir. 1977). The burden is on the 
government to prove that consent was voluntary. U.s. v. Price. supra,' U.s. v. 
Scali, 578 F.2d 1186 (6th Cir.), cert. denied, 439 U.S. 870 (1978); U.s. v. Glasby, 
supra.' U.S. v. Juarez. 573 F.2d 267 (5th Cir.), cerr. denied, 439 U.S. 915 (1978). It 
has been held that the government's proof of consent must be " 'clear and 
positive.' " U.S. v. McCaleb. 552 F.2d at 721. 

The Supreme Court has identified factors relevant in assessing the 
voluntariness of consent: the age of the person, his education and intelligence, his 
mental and physical condition at the time, whether he is under arrest, the length 
and nature of other interrogation, and whether he has been advised of his right to 
refuse to consent. Schneckloth v. Bustamante. 412 U.S. at 226. However, no single 
factor will determine the voluntariness of consent. The Supreme Court has held 
that failure to inform the person of his right to refuse consent does not necessarily 
make consent involuntary. Schneckloth v. Bustamante. supra. See also U.S. v. 
Matthews, 603 F.2d 48 (8th Cir. 1979); U.S. v. Scott, 590 F.2d 531 (3d Cir. 1979); 
U.S. v. Juarez. 573 F.2d at 274. Nor is consent obtained after a person has been 
arrested and placed in custody necessarily involuntary. U.S. v. Watson, 423 U.S. 
41 I (1976); U.S. v. Vasquez-Santiago, 602 F.2d 1069 (2d Cir. 1979); U.S. v. 
Frazier. supra.' U. S. \I. To lias. supra. It has been held, however, when trying to 
establish that there was voluntary consent after an illegal stop, the test is stricter 
than when consent is given after a permissible stop. U.S. v. Ballard, 573 F.2d 913, 
916 (5th Cir. 1978). 

Consent can' be given voluntarily even though Miranda warnings have not 
been given. U.S. v. Tobin, 576 F.2d 687 (5th Cir.), cert. denied, 439 U.S. 1051 
(1978); U.S. v. Hall. 565 F.2d 917 (5th Cir. 1978); U.S. v. Lemon, 550 F.2d 467 
(9th Cir. 1977). Consent also can be voluntary after a person has exercised his 
Miranda right to remain silent. u.s. v. Busic, 592 F.2d 13 (2d Cir. 1978). And, 
consent can be voluntary even though the government agent fails to identify 
himself as such. U.S. v. Bullock. 590 F.2d 117 (5th Cir. 1979). Where an FBI 
agent served a union official with a subpoena for union records and the official 
mistakenly believed that it gave the agent authority to search the premises, the 
search was held valid as a consent search under the totality of the circumstances 
test. U.S. v. Allison. F.2d ,48 U.S.L. W. 2668 (8th Cir. 1980). 

Where, however, a government agent uses deceit, trickery, or 
misrepresentation to secure consent to search, the consent has been held to be 
involuntary. U.S. v. Tweel. 550 F.2d 297 (5th Cir. 1977); U.S. v. Robson, 477 
F.2d 13 (9th Cir. 1973), cert. denied. 420 U.S. 927 (1975). Consent is also 
involuntary where it is the product of coersion or threat, express or implied. 
Schneckloth v. Bustamante, 412 U.S. at 228. For example, a threat to ransack the 
house unless consent was given invalidated the consent. U.S. v. Kampbell, 574 
F.2d 962 (8th Cir. 1978). Consent following the warrantless entry of eight officers 
with guns drawn was invalidated. U.S. v. Calhoun, 542 F.2d 1094 (9th Cir. 1976), 
cerro denied, 429 U.S. 1064 (1977). Consent obtained from a girl after repeated 
req uests, assistance from the girl's mother, and notice that the girl might be a 
suspect was held involuntary. U. S. V. Mayes, 552 F.2d 729 (6th Cir. 1977). 
However, the statement that a search warrant will be obtained if consent to search 
is not given does not, in and of itself, render the consent involuntary. U.S. V. 

Miller, 589 F.2d 1117 (1st Cir. 1978), cerro denied, 440 U.S. 958 (1979); U.S. v. 
Miley, 513 F.2d II91 (2d Cir.), cerro denied. 423 U.S. 842 (1975). 

Consent to search can be express or implied from all the circumstances. 
Examples of implied consent follow: consent to search airline baggage, U.S. V. 
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Freeland, 562 F.2d 383 (6th Cir.), cert. denied, 434 U.S. 957 (1977), consent to 
search of fourth class mail by postal officials, U.S. v. Riley, 554 F.2d 1282 (4th 
Cir. 1977), consent to search person upon entry into a prison facility, U. S. v. 
Sihler, 562 F.2d 349 (5th Cir. 1977), and upon entry into a secured courtroom, 
McMorris v. Alia/a, 567 F.2d 897 (9th Cir. 1978). However, the Supreme Court 
has held that a retail store does not consent to a wholesale search just because it 
has invited the public to enter. Lo-Ji Sales, Inc. v. New York, 442 U.S. 319 (1979). 

A person giving consent to search may limit the area to be searched. U.S. v. 
Gr(ffin, 530 F.2d 739 (7thCir. 1976). 

A third party may consent to a search, but only to the extent that he or she 
exercises authority or control over the area or items to be searched. For example, 
authority of a third party to consent to a search of a commonly used room does 
not necessarily extend to a search of a locked box or bag found therein. U.S. v. 
Diggs, 569 F.2d 1264 (3d Cir. 1977). See also U.S. v. Block, 590 F.2d 535 (4th 
Cir. 1978); U.S. v. Isom, 588 F.2d 858 (2d Cir. 1978); U.S. v. Wilson, 536 F.2d 
883 (9th Cir.), cert. denied, 429 U.S. 982 (1976). 

The Supreme Court has stated that "the consent of one who possesses 
common authority over premises or effects is valid as against the absent, 
nonconsenting person with whom that authority is shared." U.S. v. Matlock, 415 
U.S. 164, 170 (1974). Common authority, it was said, 415 U.S. at 171 n.7, is 

not to be implied from the mere property interest a third party has in 
the property. The authority which justifies the third-party consent does 
not rest upon the law of property, '" but rests rather on mutual use of 
the property by persons generally having joint access or control for 
most purposes, so that it is reasonable to recognize that any of the co
inhabitants has the right to permit the inspection in his own right and 
that the others have assumed the risk that one of their number might 
permit the common area to be searched. 

In determining whether there was common authority or mutual use, the court 
should examine the totality of the circumstances. U.S. v. Patterson, 554 F.2d 852 
(8th Cir. 1977). If there is reasonable belief that the third person had "the right to 
permit the inspection in his own right and that the absent target has assumed the 
risk that the third person may grant this permission to others," there is authority 
to give consent. U.S. v. Block, 590 F.2d 535, 540 (4th Cir. 1978). 

Cases, inVOlving third-party consent tend to turn on their separate facts. 
Courts have examined consent by co-tenants or mutual users of premises. U.S. v. 
Bethea, 598 F.2d 331 (4th Cir.), cert. denied, 100 S. Ct. 124 (1979); U.S. v. 
Reeves, 594 F.2d 536 (6th Cir. 1979); U. S. v. Dubrofsky, 581 F.2d 208 (9th Cir. 
1978); U.S. v. Jones. 580 F.2d 785 (5th Cir. 1978); U.S. v. Sumlin, 567 F.2d 684 
(6.th Cir. 1977), cert. denied. 425 U.S. 932 (1978); U.S. v. Green. 523 F.2d 968 (9th 
Or. 1975). Courts have also considered consent given by lessors to search leased 
premises and consent given by building managers. U.S. v. Cornejo, 598 F.2d 554 
(9th Cir. 1979); U.S. v. Main, 598 F.2d 1086 (7th Cir.), cerr. denied, 100 S. Ct. 
JOI (1979); Marshall v. Western Waterproq(ing Co., Inc., 560 F.2d 947, 950-951 
(8th Cir. 1977) (apartment manager); U.S. v. Ke/~v, 551 F.2d 760 (8th Cir.), cerr. 
denied, 433 U.S. 912 (1977). Other situations include consent by relatives such as 
spouses, parents, or children. U.S. v. Hendrix, 595 F.2d 883 (D.C. Cir. 1979); U.S. 
v. Wright, 564 F.2d 785 (8th Cir. 1977); Wo!fel v. Sanborn, 555 F.2d 583 (6th Cir. 
1977); U.S. v. Long. 524 F.2d 660 (9th Cir. 1975). The government must also 
show that consent by ~ third party was given voluntarily. U.S. v. Block, 590 F.2d 
at 539; U.S. v. Pallerson, 554 F.2d 852 (8tl:t Cir. 1977). 
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C. EVIDENCE AFFECTED BY A SEARCH AND 
SEIZURE 

1. PROPERTY THAT MAY BE SEIZED 
Rule 41(b) of the Federal Rules of Criminal Procedure pro~ides for. issuance 

of a warrant "to search for and seize any (1) property that constltut~s eVldenc~ of 
the commission of a criminal offense, (2) contraband, the fruits of Crime, or thl~gs 
otherwise criminally possessed, (3) property designed or intended for use or which 
is or has been used as a means of committing a criminal offens~, or ~~) person for 
whose arrest there is probable cause, or who is unlawfully restr.al~ed. 

The first of these-property constituting evidence of ~ crIml.nal .offense-was 
added by Congress to take account of the Supreme Court s hold.mg I? Warden v. 
Havden, 387 U.S. 294 (1967), that "mere evidence" could be seized 10 an lawful 
se~rch, thus broadening the prior rule. How~ver, there mus.t still be p~obab~e c~use 
and a nexus between the "mere evidence" seized and the crime under mvestigatlOn. 

Warden v. Havden. supra. ., . 
A sufficie~t nexus has been found with clothes seized for examma~lOn of pamt 

chips possibly matching paint chips found at the scene of the Crime, U.S. v. 
Edw~rds, 415 U.S. 800 (1974), a phone number card seized from th~ defendant's 
wallet at the time of arrest to help establish a conspiracy, U. S. v. G~melstop. 475 
F.2d 157, 161 (3d Cir.), cert. denied, 414 U.S. 828 (1973), a selz:d scrap of 
newspaper that matched newspaper found at a bomb site, U.S. v. DaVIS, .589 F.2d 
904 (5th Cir.), cert. denied, 441 U.S. 950 (1979), seized. documents relatmg to an 
adjoining lot of land as evidence of intent to defraud with regard to the lot under 
investigation, Andresen v. Maryland. 427 U.S. 463 (1976). . . 

Seized evidence that has been held inadmissible for lack of a sufficient nexus 
includes a tape cassette seized from the defendant's person. where the search 
warrant authorized only a search of defendant's car, U.s. v'. R,ZZO, 5.83 F.2d 907 
(7th Cir. 1978), cert. denied. 440 U.S. 908 (1979), and eVidence seized upo.n a 
search of an automobile where the warrant authorized a search of a house trailer, 
U.S. v. Stanley. 597 F.2d 866 (4th Cir. 1979). . 

Although a search warrant must describe with particula.rIty the pr?perty to be 
seized, other evidence not particularly described may sometimes be seized. U.S. ~. 
Clark. 531 F.2d 928 (8th Cir. 1976). Where a search is ma~e pursuant to a vahd 
warrant evidence uncovered which is not specifically the subject of the search may 
be seized. u.s. v. Rettig. 589 F.2d 418 (9th Cir. 1978); U.S. v. Lee, 581 F.2d 1173 
(6th Cir.), cert. denied. 439 U.S. 1048 (1978); U. S. v. Forsythe, 560 F.2d I I 2~ (3d 
Cir. 1977); U.S. v. Bills. 555 F.2d 1250 (5th Cir. 1977). Evidence. of other Crimes 
or offenses may also be seized where government agents conductmg. a search are 
lawfully searching for property listed in the warrant or for which they had 
probable cause to search. Able v. U.S., ~62 U.S. 217 (1960); U.S. v. C~rtellesso, 
60 I F.2d 28 (1 st Cir. 1979) (warrant subsequently obtained for the eVidence of 
other crimt.c; uncovered); U.S. v. Nedd, 582 F.2d 965 (5th Cir. 1978); U.S. v. Lee, 

supra. f 
Rule 41(b)(4), added in 1979, provides for a warrant to search for persons or 

whose arrest there is probable cause and for persons who are unla~fully 
restrained, i.e., kidnap victims. Of course, when exigent circumstances eXist, a 
warrantlp.ss search for such persons may be made. U.S. v. Watson. 423 U.S. 411 
(1976). But absent exigem\ circumstances, the better practice is to secure a search 
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warrant from a magistrate, especially when there is a need to enter the premises of 
third parties. Virgin Islands v. Gereau, 502 F.2d 914 (3d Cir. 1974), cert. denied, 
420 U.S. 909 (1975). 

2. THE EXCLUSIONARY RULE 

As a general rule, illegally obtained evidence, to which there is timely 
objection, will not be admitted into evidence. This exclusionary rule is designed 
primarily to deter improper conduct by law enforcement. Michigan v. De Fillippo, 
443 U.S. 31 (1979); Lego v. Twomey, 404 U.S. 477 (1972); Elkins v. U.S .• 364 
U.S. 206 (1960). This rule applies not only to illegally obtained physical evidence, 
b~Jt also to oral testimony about what was seen or found, Wong Sun v. U.S" 371 
U.S. 471 (1963); Gissendanner v. Wainwright, 482 F.2d 1293 (5th Cir. 1973), and 
to the fruits of what was illegally obtained, Alderman v. U.S., 394 U.S. 165 
(1969); Wong Sun v. U.S .. 371 U.S. at 484. 

The exclusionary rule extends to all evidence that is the fruit of an illegal 
search or arrest. Wong Sun v. U.S., 371 U.S. 471 (1963); Silverthorne Lumber Co. 
v. U.S., 251 U.S. 385 (1920). For example, in Wong Sun, the court excluded a 
statement given by the defendant after his illegal arrest, and narcotics recovered 
from a third person who had been identified by the defendant in his post arrest 
statements. Counterfeit currency sej~ed from a defendant during an inventory 
search after an illegal arrest was suppressed in U.S. v. Wynn, 544 F.2d 786 (5th 
Cir. 1977). 

Not all evidence reSUlting from an unlawful search or arrest is considered fruit 
of the unlawful search or arrest. The test is not "but for the illegal actions of the 
police"; it is whether the evidence has been obtained by "exploitation" of the 
unlawful conduct or has been obtained by other means" 'sufficiently 
distinguishable to be purged of the primary taint.''' Wong Sun v. U.S .. 371 U.S. 
at 488; Brown v. Illinois. 422 U.S. 590 (1975). Where the link between the illegal 
conduct and the evidence is found to have become sufficiently attenuated to 
dissipate the taint of the illegal conduct, the evidence will not be excluded. 
Nardone v. U.S .. 308 U.S. 338 (1939); U.s. v. Scios, 590 F.2d 956 (D.C. Cir. 
1978); U.S. v. Carsello. 578 F.2d 199 (7th Cir.), cert. denied, 439 U.S. 979 (1978); 
U.S. v. Duncan, 570 F.2d 292 (9th Cir. 197'8); U.S. v. Wilson, 569 F.2d 392 (5th 
Cir. 1978); U.S. v. Moore. 562 F.2d 106 (1st Cir. 1977), cerr. denied, 435 U.S. 926 
(1978); U.S. v. Villano. 529 F.2d 1046 (10th Cir.), cert. denied, 426 U.S. 953 (1976). 
Further, if the evidence is shown to have been obtained from sources independent 
of the illegal conduct, it will not be excluded. U.S. v. Crews, 100 S. Ct. 1244 
(1980); Silverthorne Lumber Co. v. U.S., 251 U.S. at 392; Grimaldi v. U.S., 606 
F.2d 332 (1st Cir.), cert. denied, 100 S. Ct. 465 (1979); U.S. v. Allard, 600 F.2d 
1301 (9th Cir. 1979); U.S. v. Fredericks, 586 F.2d 470 (5th Cir. 1978), cert. denied, 
440 U.S. 962 (1979); U.S. v. Sor-Lokken, 557 F.2d 755 (10th Cir.), cert. denied, 
434 U.S. 894 (1977). 

The fruit of the poisonous tree doctrine distinguishes between tangible or 
documentary evidence and witness testimony. U.S. v. Ceccolini, ~35 U.S. 268 
(1978). Live-witness testimony will not necessarily be excluded even when it was 
secured through a chain of discovery following illegal conduct. Instead, the court 
will look at the degree of free will exercised by the witness, the time lapse between 
the illegal conduct and the live-witness testimony, the status of the witness as 
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either a putative defendant or a third party, and ,then will balance the benefit of 
exclusion as a deterrent against the societal cost of permanently disabling a 
witness {rom testifying. U.S. v. Ceccolini. 435 U.S. at 276-277; U.S. v. Rubalcava
Montol'tJ. 597 F.2d 140 (9th Cir. 1978); U.S. v. Scios. 590 F.2d at 962-963; U.S. v. 
Carselio. 578 F.2d at 204; U.S. v. Houlrin. 566 F.2d 1027 (5th Cir.), cerro denied. 
439 U.S. 826 (1978). 

Where a defendant has made statements following an illegal se~rch or arrest, 
the Supreme Court has held that fourth and fifth amendment considerations are 
applicable. Thus, a statement of an accused following illegal police conduct ~ay 
be excluded as fruit of the illegal conduct, even though the statement was given 
voluntarily after Miranda warnings had been given. Brown v. Illinois. 422 U.S. at 
602. Miranda is only one factor. Others to be considered in determining whether 
to exclude such statements are the "temporal proximity of the arrest and the 
confession, the presence of intervening circumstances, " .. and particularly, the 
purpose and flagrancy of the official misconduct." Brown V. Illinois. 422 U.S. at 
603-604. 

When a defendant establishes that evidence was obtained as a result of 
unlawful government conduct, the burden is on the government to establish an 
independent basis for the evidence by a preponderance or to show that the 
evidence has been purged of its original taint. U.S. V. Ma rio ck. 415 U.S. 164 
(1974); WonK Sun V. U.S .. 371 U.S. at 488. 

D. MOTIONS TO SUPPRESS 

1. TIMING OF MOTIONS TO SUPPRESS 

Motions to suppress evidence must be filed by the date before trial set by the 
court. Rule 12(b) and (c), Fed. R. Crim. P. Failure to timely file a motion to 
suppress constitutes a waiver, "but the court for cause shown may grant relief 
from the waiver." Rule 12(f), Fed. R. Crim. P. "Cause" has not been found readily 
by the courts, and appellate courts have regularly upheld trial court decisio?s 
denying untimely motions to suppress. U.S. V. Scavo. 593 F.2d 837 (8th Cir. 
1979); U. S. V. Hare. 589 F.2d 242 (5th Cir. 1979); U. S. V. Bridwell. 583 F.2d 1135 
(10th Cir. 1978); U.S. v. Echols. 577 F.2d 308 (5th Cir. 1978), cerro denied. 440 
U.S. 939 (1979); U.S. V. Wood, 550 F.2d 435 (9th Cir. 1976); U.s. V. Farnkoff, 
535 F.2d 661 (1st Cir. 1976); U.S. v. Rollins. 522 F.2d 160 (2d Cir. 1975), cert. 
denied. 424 U.S. 918 (I976). /Jut see U.S. V. Hall. 565 F.2d 917 (5th Cir. 1978) 
(attorney's inadvertence and court's desire to avoid penalizing the defendant 
constillUted "cause"). 

However, a court may find "cause" where a defendant is not aware of the 
facts giving rise to the motion to suppress until after the time for the filing of the 
motion has passed. Thus, it is prudent for the government to notify a defendant as 
soon as is practicable of the government's intention to use specific evidence that 
may be subject to a motion to suppress. Rule I 2(dX I), Fed. R. Crim. P. 

If a motion to suppress is filed, it must be heard and ruled on by the court 
before triad, unless "for good cause," the court orders that its ruling on the motion 
be deferred. However, the court should not defer its ruling where appeal rights of 
either the defendant or the government would be adversely affected. Rule 12(e), 
Fed. R. Cr.im. P.; U.S. V. Thompson. 558 F.2d 522 (9th Cil'. 1977), cert. denied, 
435 U.S. 914 (1978). Since the government can appeal an adverse decision by a 
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court on a "?otion to suppress heard prior to trial (18 U.S.c. §3731), but cannot 
appeal once Jeopardy has attached during trial, every effort should be made by the 
government to obtain rulings on motions to suppress before trial. See U.S. v. 
Payner, 572 F.2d 144 (6th Cir. 1978), cert. granted. 100 S. Ct 42 (1979) (argued 
2/20/80). . 

2. HEARING 
8. BURDEN OF PROOF 

As a ~eneral rule t the burden of proof is on the defendant who seeks to 
SUppress eVidence. U.~. ~. Feldman. 606 F.2d 673 (6th Cir. 1979); U.S. v. Evans, 
572 F.2d 455 (~th Clr.), cert. denied. 439 U.S. 870 (1978); U.s. v. Galente. 547 
F.2d 733 (2d Clr. 1976), cerr. denied. 431 U.S. 969 (1977); U.S. V. Phillips. 540 
F.2d ? J 9 (8th Cir.) cert. denied. 429 U.S. 1000 (1976). Once the defendant has 
establIshed a. basis for his motion, such as an initial showing that the search was 
conducted Without a wa~rant, .o~ th~t a statement may not have been voluntary, or 
that an out-of-court IdentificatIOn may have been improperly suggested the 
burden of proof shifts to the government to show that the warrantless search' was 
reason~ble, that the statement was voluntary, or that the identification was not 
suggestive. U.S: V. Williams. 604 F.2d 1102 (8th Cir. 1979); U.S. v. Sacco. 563 
F.2d 552 (2d Cir. 1977); U.S. v. De lAFuente. 548 F.2d 528 (5th Cir. 1977); U.S. 
v. Ochs. ~1 F. Supp. 1 (S.D.N.Y. 1978). This burden is proof by a preponderance 
of the eVidence. U.S. v. Matlock. 415 U.S. 164, 177 (1974). 

b. EVIDENTIARY RULES 

The trial court is not bound by the Federal Rules of Evidence in hearing 
m~tlOns to suppress. Rule 104 and Rule 1101(d)(1), Fed. R. Evid.; U.S. V. 

K~I/ebrew. 594.F.2d 1103 (6th Cir. 1979); U.S. v. De laFuente. 548 F.2d 528 (5th 
Clf.), cert. dented. 431 U.S. 932 (1977); U.S. v. Ochs. 461 F. Supp. 1 (S.D.N.Y. 
I97~), affd. 595 F.2d 1247 (2d Cir. 1979). Hearsay evidence is admissible on a 
motion to suppress. U.S. v. Matlock. 415 U.S. 164, 172 (1974); U.S. v. Killebrew, 
594 F.2d at 11?5; U.S. v. Tussell. 441 F. Supp. 1092 (M.D. Pa. 1977), affd, 593 
F.2d 543. (3d Clr. 1979). Jencks Act material, sought under 18 U.S.c. §3500, need 
no~ be. disclosed at a pretrial hearing on a motion to suppress evidence. U.S. V. 
Sebasllan, 497 F.1d 1267 (2d Cir. 1974). 

c. RIGHT TO A HEARING 

The defendant is entitled to a hearing on his motiQn to suppress When issues 
~f fact, as opposed to law, are contested and the credibility of witnesses is 
Important. U.S. v. Raddatz. 592 F.2d 976 (7th Cir.), cen. granted, 100 S. Ct. 44 
(l979~ (argued. 2/25/~0). Where factual issues are involved, the trial court must 
state ~t~ essential findmgs on the record. Rule J2(e), Fed. R. Crim. P. However, a 
con~ltlOn p~ecedent to' a hearing is the recitation of a claim which is definite, 
~~I~;79~~tailed, and non-conjectural. U.S. v. Salsedo, 477 F. Supp, 1235 (E.D. 

3. STANDING 

A defendant's. right to challenge a search no longer depends upon traditional 
concepts of standmg, but on whether the defendant had a legitimate expectation 
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of privacy in the area searched, i.e .. whether the search and seizure violated the 
defendant's personal fourth amendment rights. Rakas v. Illinois. 439 U.S. 128 
(1978); U.S. v. A gap ito. F.2d __ , 27 Cr. L. 2059 (2d Cir. 1980). Also, 
a defendant can no longer challenge a se!arch merely because it was "directed" at 
him, or because he was "legitimately on the premises." See Rakas v. Illinois, 
supra.' Jones v. U.S .• 362 U.S. 257 (1960), 

Prior to Rakas. a defendant had to e'stabIish standing to challenge evidence 
obtained in an alleged illegal search and seizure. In determining whether standing 
existed, the courts examined the level and kind of interest the defendant had in 
the premises searched and the property seized. Alderman v. U.S .• 394 U.S. 165 
(1969); Mancusi v. De Forte. 392 U.S. 364 (1968); Simmons v. U.S .• 390 U.S. 377 
(1968); Jones v. U.S .• 362 U.S. at 261. It had been held that a defendant did not 
have standing to challenge the admission of items seized from third persons. 
Alderman v. U.S .. 394 U.S. at 174. However" the Supreme Court fashioned two 
"automatic" exceptions to this rule: (1) where the possession of the seized item was 
an element of the offense charged, and (2) where the defendant was said to be 
"legitimately on the premises." Jones v. U.S .• 362 U.S. at 263. The "legitimately 
on the premises" exception was rejected in Rakas v. Illinois, 439 U.S. at 143, in 
favor of a fourth amendment analysis of whether the defendant had a reasonable 
expectation of privacy in the premises searched. As this chapter went to press, the 
"possession as an element" exception was before t.he Supreme Court from a First 
Circuit case, U.S. v. Salvucci. 599 F.2d 1094 (lst Cir.), cert. granted. 100 S. Ct. 
5 I 9 (1979), and a Kentucky case, Rawlings v. Commonwealth. 58 I S. W.2d 40 I 
(Ky.), cert. granted. 100 S. Ct. 519 (1979) (argued ir,\ tandem, 3/26/80). 

Thus, tInless a defendant can show that the si!arch and seizure violated his 
personal fourth amendment rights to a legitimate expectation of privacy or that 
the possession of the item seized is an element of the c,ffense charged, he may not 
challenge the reasonableness of that search and seizure. Rakas v. Illinois. 439 U.S. 
at 143; Alderman v. U.S .• 394 U.S. at 173; Simmons v. U.S .• 390 U.S. at 389; 
Katz v. U.s.. 389 U.S. 347 (1967); U.S. v. Calandrella. 605 F.2d 236 (6th Cir.), 
cerro denied. 100 S. Ct. 522 (1979); Word v. U.S., 604 F.2d 1127 (8th Cir. 1979); 
U.S. V. Salvucci. 599 f..2d at 109i; U.S. V. Reyes. 595 F.2d 275 (5th Cir. 1979); 
U.S. V. Baltazar. 477 F. Supp. 236 (E.D.N.Y. 1979). 

4. APPEAL FROM SUPPRESSION HEARING 

A defendant may not appeal directly from denial of a motion to suppress. He 
may appeal only on conviction. DiBella v. U.S., 369 U.S. 121 (1962). However, 
the government has a right to appeal trial court decisions suppressing evidence 
where the defendant has not yet been placed in jeopardy. The only additional 
requirements are that the U.S. Attorney certify to the district court that the appeal 
is not taken for purposes of delay and that the suppressed evidence is substantial 
proof of a material fact. 18 U.S.C. §373I. Such appeals must be made within 30 
days after the decision suppressing evidence has been rendered. 

A subsequent plea of guilty or nolo contendere waives the defendant's right to 
challenge on appeal a denial of his motion to suppress. Tollett v. Henderson, 411 
U.S. 258 (1973); DiBella V. U.S., 369 U.S. 121 (1962); Lott V. U.S., 367 U.S. 421 
(1961). However, the November 1979 preliminary draft of the proposed addition 
of subdivision (2) to Rule II(a) of the Federal Rules of Criminal Procedure 
provides that a defendant may preserve for appeal the issues raised in a motion to 
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suppress if a "conditional plea" is entered. Two circuits currently approve the 
entry of such "conditional pleas." U.S. v. Moskow, 588 F.2d 882 (3d Cir. 1978); 
U.S. v. Burke, 517 F.2d 377 (2d Cir. 1975). 

E. WIRETAPPING AND OT'HER ELECTRONIC 
SURVEILLANCE 

Title III of the Omnibus Crime Control and Safe Streets Act of 1968, 18 
U.S.c. §§ 25 10-2520, contains a comprehensive scheme regulating wiretapping and 
other forms of electronic surveillance. The principle embodied in this legislation is 
the one enunciated in Katz v. U.S .. 389 U.S. 347 (1967): whether an electronic 
interception of a conversation is offensive to the fourth amendment depends not 
on whether the interception resulted from a physical trespass but rather on 
whether the person whose conversation was intercepted had reasonable 
expectations of privacy. Because the statutory scheme adheres closely to the fourth 
amendment constitutional limitations as set forth by the Supreme Court, Katz, 
389 U.S. at 348-353; U.S. V. U.S. District Court, 407 U.S. 297 (1972), Title Ill's 
constitutionality has been upheld by numerous courts. U.S. v. Frederitkson, 58 I 
F.2d 71 I (8th Cir. 1978); U.S. v. Feldman, 535 F.2d 1175 (9th Cir. 1976), cerro 
denied. 429 U.S. 940 (1976); U.S. v. Cq(ero, 473 F.2d 489 (3d Cir. 1973), cert. 
denied, 417 U.S. 918 (1974). 

Evidence obtained in violation of Title III is inadmissible in any state or 
federal prosecution. Section 2515 of Title 18 provides: 

Whenever any wire or oral communication has been intercepted, no 
part of the contents of such communication and no evidence derived 
therefrom may be received in evidence in any trial, hearing, or other 
proceeding, in or before any court, grand jury, department, officer, 
agency, regulatory body, legislative committee, or other authority of 
the United States, a State, or political subdivision thereof if the 
disclosure of that information would be in violation of this chapter. 

!here ar~ two broad statutory exceptions to the prohibition of Section 2515: (1) 
mte.rcephon~ conduct~d pursuant to court order as authorized by the statute; and 
(2) mterceptlOns obtamed with the consent of one party. 

1. INTERCEPTION PURSUANT TO COURT ORDER 

A two-step procedure must be followed to lawfully intercept an oral or wire 
communication without consent of one of the parties. First, authorization must be 
obtained to apply for a court order approving an interception. Second, application 
must be made to a federal judge and an order obtained. 

8. AUTHORIZA'TION 

Authorization for a wiretap may be given only to obtain evidence of crimes 
sp~cified in 18 U.S.C. §2516(IXa) through (g). Authorization to investigate one 
CrIme, however, does not preclude ancillary use of the information obtained to 
prove a different crime if the new offense was discovered through the surveillance. 
U.S. V. ~ox,. 567 F.2d 930, 933 (10th Cir. 1977), cerro denied, 435 U.S. 927 (1978). 
AuthOrIzation must be granted by the "Attorney General, or any Assistant 
Attorney General specifically designated by the Attorney General." 18 U.S.C. 



1-34 SEARCH AND SEIZURE 

§2516(l); U.S. v. Giordano. 416 U.S. 505, 507-508 (1974); U.S. v. Diadone, 558 
F.2d 775, 778-779 (5th Cir. 1977), cert. denied. 434 U.S. 1064 (1978). There is, 
however, no need to authenticate the signature of the Attorney General at trial or 
hearing where the authorization appears regular on its face. U.S. v. De fA Fuente, 
548 F.2d 528, 531-532 (5th Cir.), cert. denied. 434 U.S. 954 (1977); U.S. V. 

McCoy. 539 F.2d 1050, 1055 (5th Cir. 1976), cert. denied, 431 U.S. 919 (1977). 
Further, authorization in writing is not needed where there is other proof that 
authorization was obtained. U.S. V. Scully, 546 F.2d 255, 260-261 (9th Cir. 1976), 
vacated, 430 U.S. 902, a/rd. 554 F.2d 363, cert. denied, 430 U.S. 970 (1977) 
(affidavit that proper authorization was given over the: telephone). 

b. APPLICATION AND ORDER 
Section 25 i 8(1) requires that application be made to a judge of competent 

jurisdiction for prior approval of the interception. This includes a federal district 
judge, court of appeals judge, or a state judge authorized by state statutes. 18 
U.S.C. §251O(9). The application must set forth a full and complete statement of 
the facts "as to the particular offense that has beelll, is being, or is about to be 
committed" and "a partkular description of the typl! of communication sought to 
be intercepted." A specific crime or series of related crimes must be identified. The 
nature and type of anticipated conversations must bl! described. U.S. V. Tortorello, 
480 F.2d 764, 778-81 (2d Cir.), cert. denied, 414 U.S. 866 (1973). See also U.S. V. 

Steinberg, 525 F.2d 1126 (2d Cir. 1975), cert. denied, 425 U.S. 971 (1976). Judicial 
approval for continuation of the surveillance to obtain evidence of a crime not 
specified in the original application is required. U.S. V. Masciarelli, 558 F.2d 1064, 
1068 (2d Cir. 1977) (such approval can be implied and a specific order not 
needed), and U.S. V. Cox. 567 F.2d 931-932. The fruits of one wiretap may be 
used to set forth the specificity needed in 8, subsequent application. U.S. v. 
Johnson. 539 F.2d 181, 186-188 (D.C. Cir. 1976), cert. denied, 429 U.S. 1061 
(1977). Information from a wiretap in one district may be used in another. U.S. V. 

Cox, 567 F.2d 932-933. 
The application, as well as the court order, must name those persons law 

enforcement authorities have probable cause to believe are committing the offense 
and whose communications are to be intercepted. U.S. V. Lee, 542 F.2d 353 (6th 
Cir. 1976), vacated. 430 U.S. 902, a/rd, 557 F.2d 540 (1977). An application need 
not name persons who are unknown at the time of the application. U.S. v. Baker, 
589 F.2d 1008 (9th Cir. (979); U.S. V. Chiarizio, 525 F.2d 289 (2d Cir. 1975). See 
also U.S. v. Kahn, 415 U.S. 143, 155 (1974) (application not required to name 
non-target spouse who was likely to be intercepted and who was only later 
discovered to be part of gambling conspiracy). 

The application must set forth an investigative need, that is, why other 
techniques have failed or would fail, to justify electronic surveillance. Wiretaps are 
not to be used rou tine 1y as the first step in a criminal investigation. U. S. V. 

Martinez, 588 F.2d 1227, 123]-1233 (9th Cir. 1978). However, the government is 
not required to exhaust all possible investigatory techniques before resorting to a 
wiretap. U.S. v. Martin. 599 F.2d 880, 886-887 (9th Cir. 1979); U.S. v. McCoy, 
539 F.2d 1050, 1055-1056 (5th Cir. 1976), cert. denied, 431 U.S. 919 (1977); U.S. 
v. Marya. 541 F.2d 741, 745-746 (8th Cir. 1976), cert. denied, 429 U.S. 1091 
(1977). More than mere conclusory language is needed to fulfill the investigatory 
need requirement. U.S. v. Martinez, 588 F.2d at 1231; U.S. V. Gerardi, 586 F.2d 
896, 898 (lst Cir. 1978). For example, unwillingness of informants to testify has 
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been held to be a valid reason to use the electronic surveillance technique. Id. at 
898; U.S. V. Feldman, 535 F.2d 1175 (9th Cir.), cert. denied, 429 U.S. 940 (1976)' 
U.S. V. Vento, 533 F.2d 838, 850 (3d Cir. 1976). See also U.S. v. Giordano, 416 
U.S: 505, 5;5 (1974); U.S. V. Ratchford, 575 F.2d 166, 173 (8th Cir. 1978); U.S. V. 

Stemberg. ;,25 F.2d at 1130; U.S. v. Kerrigan, 514 F.2d 35 (9th Cir.) cert. denied 
423 U.S. 924 (1975). ' , 

As wit~ any other se~rch a.nd seizure, it must be shown there is probable 
cause to believe that a speCific cnme has been or is about to be committed before 
the government may be permitted to invade a constitutionally protected area. 18 
U.S.c. §2S18(3)(a). Subparagraph (3) of §2518 prescrib~s the necessary elements 
of p~obable cause needed for authorization. As to the quantum of probable cause 
reqUIred, see generally U.S. V. Tortorello, 480 F.2d at 775-776; U.S. v. Poera. 455 
F.2d .117,. 121-12~ (2d Cir.), cert. denied, 406 U.S. 948 (1972). Hearsay may be 
suffiCient If there IS a substantial basis for its belief. U.S. V. Agrusa, 541 F.2d 690 
694 (8th Cir. 1976), cert. denied, 429 U.S. 1045 (1977). ' 

Subparagra~h (4) of §2518 sets forth the required contents of the order. Each 
order ~ust '~eclfy lOa particular description of the type of communication sought 
to be IIlterccJJ!ed, and a statement of the particular offense to which it relates" 
The order must include a statement as to how long the interception will last a~d 
whether the interception will automatically terminate when the communication 
sought to be intercepted has been obtained. The order must terminate when the 
~ommunicati~~ sought is first obtained unless the court finds probable cause to 
mtercept additIOnal communications. See U.S. 11. Cq(ero, 473 F.2d 489 (3d Cir.), 
cert. ~e~ie~, ~17 U.S. 918 (1974); U.S. v. Poeta, 455 F.2d at 120-121. Provisions 
fo~ .mmuruzatlOn should be spelled out in the court order. See generallv U.S. V. 

O~"'o. 499 F.2d 872, 879-880 (2d Cir.), cert. denied. 419 U.S. 1056 (1974); U.S. V. 

R,zzo. ~92 F.2d 443, 446 (2d Cir.), cert. denied. 417 U.S. 944 (1974); U.S. v. 
Manf.redl. 488 F.2d 588, 598 (2d Cir. 1973), cert. denied, 417 U.S. 936 (1974); all 
holdmg that, where affidavit and order are read together and construed in a 
com.mon sense manner, there was sufficient language to satisfy the statutory 
rc~:qulrement that the order contain a minimization provision. 

.Whether. the court order specifically authorizes a surreptitious entry to effect 
the mterceptlOn, such authority is implicit in the order to intercept. Dalia v. U.S., 
441 U.S. ~8 (1~79) (order itself acted as a warrant to enter the premises). See also 
U.S. v. Licavoli. 604 F.2d 613, 618-619 (9th Cir. 1979); U.S. V. Scafidi, 564 F.2d 
633, 638-640 (2d Cir. 1977). cert. denied, 436 U.S. 903 (1978). 

Subparagraph (5) of § 2518 provides that no interception shall be approved for 
long~r than 30 days and provides a procedure for obtaining an extension for a 
maxI~um of 30 days. This subparagraph also provides that all orders must 
co?t~m .a stateme.nt that the interception "shall be conducted in such a way as to 
.mllllml~e the mterception of communication not otherwise subject to 
mter~ptlon." The court will objectively assess the interceptor's actions in light of 
the circumstances surrounding him at the time. Good faith is 110t necessarily 
en?u~h. SCali v. ll:S" 436 U.S. 128 (1978). Specialized jargon or code making 
cnmlllal conversatIOns harder to decipher will affect attempts at minimization. 
U.S. V. Daly. 535 F.2d 434, 441 (8th Cir. 1976). 

Minimizat.ion mu~t be ju~ged on a case by case basis; and While interception 
of a substa.nhal portion of Irrelevant calls is suspect, it does not automatically 
warrant an mference of failure to minimize. For cases upholding the minimization 
p~o.ce.du~es fo))owed, see U.S. v. Manfredi. 488 F.2d at 599 (upholding 
mmllruzatlon procedures that monitored and recorded all calls in the context of a 
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complex, far·flung narcotics conspiracy); U.S. v. Capra. 501 F.2d 267, 275·276 (2d 
Cir. 1974), cert. denied. 420 U.S. 990 (1975) (interception of some personal calls, 
including those with family and with an attorney, did not automatically vitiate 
properly conducted minimization); U.S. v. Rizzo. 492 F.2d 443, 446 (2d Cir.), cerro 
denied. 417 U.S. 944 (1974); and U.S. v. Rizzo. 491 F.2d 215 (2d Cir.), cert. 
denied. 416 U.S. 990 (1974) (minimization held proper where monitoring ceased as 
soon as a determination could be made that a conversation was not pertinent). 

In sustaining surveillance in the face of claims of failure to minimize the 
overhearing of irrelevant conversations, reviewing courts have emphasized the 
degree of judicial supervision of the surveillance. U.S. V. Bynum. 485 F.2d 490, 
501 (2d Cir. 1973), vacated on other grounds. 417 U.S. 903 (1974) (logs submitted 
to the court every four to six days). See U. S. v. Sklarolf, 323 F. Supp. 296, 316-
317 (S.D. Fla. 1971), aIfd, 506 F.2d 837 (5th Cir. 1975). 

The government has a statutory duty to inform the issuing judge of the 
identities of all parties known whose communications have been intercepted. 18 
U.S.c. §2518(8)(d); U.S. v. Donovan. 429 U.S. 413 (1977). Unintentional omission 
does not necessarily require suppression, but naming only the principal targets of 
the investigation is not enough. Donovan, supra. To object to the seizure, one 
must be an aggrieved party whose primary rights have been violated. U.S. V. Cruz. 
594 F.2d 268, 273-274 (1st Cir.), cert. denied, 100 S. Ct. 205 (1979) (drug dealer 
who was caught through surveillance of monitored party held not aggrieved where 
his name and address not mentioned in intercepted conversation). Standing to 
complain about illegal entry to implant the surveillance differs from standing to 
complain as an aggrieved party. U.S. V. Scafidi, 564 F.2d at 638. 

Whether the fruits of an electronic surveillance wiII be suppressed may depend 
on whether the defendant has standing to object to the electronic seizure. 
Defendants with standing may move under 18 U.S.c. §2518(IOXa) to suppress the 
contents and fruits of electronic surveillance on the grounds that (1) the 
interception was unlawful; (2) the court order is insufficient on its face; or (3) the 
interception was not made in conformance with the court order. See U.S. V. 

Chavez, 416 U.S. 562 (1974). Such a motion must be made before trial or it is 
waived. 18 U.S.c. §2518(1O)(a); U.S. V. Wright, 524 F.2d 1100 (2d Cir. 1975). The 
government has the right to appeal from a pretrial suppression order. 18 U.S.C. 
§2518(10Xb). Suppression hearings are not necessarily required. U.S. V. Losing. 
539 F.2d 1/74 (8th Cir. 1976), cert. denied, 434 U.S. 969 (1977); U.S. V. Steinberg. 
525 F.2d 1126 (2d Cir. 1975), cert. denied, 425 U.S. 971 (1976). Likewise, a 
defenddnt is not necessarily entitled to an evidentiary hearing on the 
reasonableness of the surreptitious entry. U.S. V. Licavoli. 604 F.2d 613 (9th Cir. 
1979). 

c. SCOPE OF TITLE III 

It is clear that only acquisition of aural communications is covered by the 
statute. Thus, elect~onic devices such as pen registers, which do not intercept the 
contents of conversations, are not wiretaps within the meaning of the statute. 
Smith v. Maryland, 442 U.S. 735 (1979). A pen register is a device which, by 
monitoring the electroniG impulses caused by dialing a telephone, can record the 
number dialed. The Supreme Court in Smith. supra. found no expectation of 
privacy in which numbers were dialed. 

Since federal statutes apply only within the territorial jurisdiction of the 
United States, evidence from wiretaps (;'onducted by foreign governments outside 
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the United States without judicial authorization may still be used in U.S. courts. 
U.S. v. Cotroni, 527 F.2d 708 (2d Cir. 1975), cert. denied. 426 U.S. 906 (1976); 
U.S. v. Toscanino, 500 F.2d 267 (2d Cir. 1974). ' 

Evidence legally seized by a wiretap in a criminal case can be used in a 
subsequent civil proceeding. Fleming V. U.S., 547 F.2d 872 (5th Cir.), cert. denied, 
434 U.S. 831 (1977). 

2. INTERCEPTION WITH CONSENT OF ONE PARTY 

Subdivisions (c) and (d) of §2511(2) provide exceptions to the prohibition 
against wiretapping or other electronic surveillance if consent is given by one of 
the parties to a conversation. The consenting party may himself intercept and 
record the conversation, or may consent to having law enforcement personnel 
effect the interception. There is no expectation within the meaning of Katz v. 
U.S., 389 U.S. 347 (1967), that one party to a conversation will not repeat what 
has been said by the other party, Hoffa V. U.S., 385 U.S. 293, 302 (1966); U.S. v. 
Horton, 601 F.2d 319 (7th Cir.), rert. denied. 100 S. Ct. 287 (1979), or that such 
party may not himself be a government agent or informant, Holfa \'. U.S., 385 
U.S. at 300-304. Nor is the fourth amendment violated because an undisclosed 
agent simultaneously records a conversation with an electronic device on his 
person, Lopez v. U.S., 373 U.S. 427 (1963), or because the conversation is 
electronically transmitted by the undisclosed agent to a remote place where it is 
overheard by other agents and recorded, U.S. 1'. White. 401 U.S. 745 (1971); U.S. 
V. Horton, 601 F.2d at 320-324. Warrantless recordings with the consent of only 
one party to a conversation have been consistently admitted into evidence over 
fourth amendment objections. U.S. v. Wright, 573 F.2d 681, 684 (1st Cir.), cerr. 
denied. 436 U.S. 949 (1978); U.S. v. Craig, 573 F.2d 455, 474 (7th Cir. 1977), cert. 
denied, 439 U.S. 820 (1978); U.S. V. Bastone, 526 F.2d 971 (7th Cir. 1975), e'ert. 
denied, 425 U.S. 973 (1976); U.S. v. McMillan. 508 F.2d 101, 104 (8th tiro 1974), 
cerr. denied, 421 U.S. 916 (1975); U.S. v. Santillo, 507 F.2d 629 (3d Cir. 1975), 
cerr. denied, 421 U.S. 968 (1975); U.S. v. Lippman, 492 F.2d 314, 318 (6th Cir. 
1974), cert. denied, 419 U.S. 1107 (1975); U.S. v. Bonanno. 487 F.2d 654, 658-659 
(2d Cir. 1973); U.S. v. Dowdy. 479 F.2d 213, 229 (4th Cir.), cerr. denied, 414 U.S. 
823 (1973). 

The motives of the consenting party in giving his consent are irrelevant unless 
there is an illegal purpose in making the interception. Thus, the benefit of a plea 
bargain does not vitiate an otherwise voluntary consent, U.S. V. Craig. 573 F.2d at 
475-477, nor does a hope for leniency, U.S. v. Hodge. 539 F.2d 898, 904-905 (6th 
Ci.r.), cert. denied, 429 U.S. 1091 (1976); U.S. v. Franks. 51 I F.2d 25, 30-31 (6th 
Clr.), cert. denied. 422 U.S. 1042 (1975). Likewise, a promise of relocation 
expenses to be paid by the government did not negate a finding that the informant 
had voluntarily consented to record the conversation. U.S. V. Juarez, 573 F.2d 
~67,. 278 (5th Cir.), cert. denied, 439 U.S. 115 (1978). The pressure of potential 
.Indlctment or promise of future immunity will not render such consent 
mvoluntary. U.S. V. Dowdy, 479 F.2d at 229. See aiso Cooper v. U.S .• 594 F.2d 
12, 14 (4th Cir. 1979). Actual threats of a physical nature, however, or of 
unfounded prosecution may negate consent. U.S. v. Horton. 601 F.2d at 322.323. 
CJ.. U.S. V. Ryan, 548 F.2d 782 (9th Cir.), cert. denied, 429 U.S. 939 (1976). 

Where the purpose of making the recording or interception is criminal or 
tortiou3, permission is specifically withheld. J8 U.S.C. §251 J(2)(d). See U.S. V. 

Turk, 526 F.2d 654 (5th Cir.), cert. denied, 429 U.S. 823 (1976); U.S. v. Jones. 542 
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F.2d 661 (6th Cir. 1976) (recording for pur~~ses of extortion). 
The consenting party's later unavailabilIty d.oes not prevent proof o~ consent 

being shown by other evidence. U.S. v. While, 401 U.S. at 746-754, U.S. v. 
Gladney, 563 F.2d 491 (lst Cir. 1977). 
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CHAPTER II 

FIFTH AND SIXTH AMENDMENT 
CONFRONTATIONS 

The fifth amendment protects an individual's right to be free from compelled 
self-incrimination. Thus. the government may use at trial only those confessions 
that are voluntarily made. Malloy v. Hogan, 378 U.S. I (1964). The introduction 
into evidence of an involuntary confession requires reversal of a subsequent 
conviction. Minl'ey v. Ari:ona. 437 U.S. 389, 398 (1978); Jackson I'. Denno, 378 
U.S. 368. 376-377 (1964). Since coerced confessions are not only inherently 
unreliable but also obtained through unlawful methods. courts are concerned with 
more than just the truth or falsity of a confession. Because of this, whether a 
confession is the truth is irrelevant to the issue of voluntariness. U.S. 1'. 

Shoemaker. 542 F.2d 561 (10th Cir.). ('err. denied. 429 U.S. 1004 (1976). 
While the ultimate test of admissibility of a confession is its voluntariness, 

there are many factors and circumstances that interact in enabling a court to reach 
that determination. U.S. I'. Brown. 557 F.2d 541 (6th Cir. 1977). 

It is the government's burden to prove the voluntariness of a confession, but 
only by a preponderance of the evidence. Lego v. Twomey, 404 U.S. 477, 482-484 
( 1972). 

A. CONFESSIONS 
1. FORM 

If it is properly identified as coming from the defendant. the form in which an 
admissible confession is received has long been held to be immaterial. Thomas I'. 

U.S .. 15 F.2d 958 (8th Cir. 1926). 
A statement reduced to writing by one other than the accused is admissible 

where the accused reads it and signs it or orally adopts it. U.S. v. Johnson. 529 
F.2d 581 (8th Cir.). ('en. denied. 426 U.S. 909 (1976). See U.S. v. Emns, 320 F.2d 
482 (6th Cir. 1963). Rule 801(d)(2) of the Federal Rules of Evidence precludes a 
hearsay objection to a confession in this form. 

An oral confession is not subject to suppression on grounds that it has not 
been recorded. either electronically or stenographically. U.S. \'. Coades, 549 F.2d 
1303 (9th Cir. 1977). 

2. NEED FOR CORROBORATION 

A confession must be corroborated in order to sustain a conviction. A 
defendant may not be cunv,cted solely on the basis of his own admission. Smith v. 
U.S., 348 U.S. 147 (1954); U.S. v. Micieli, 594 F.2d 102 (5th Cir. 1979). 

The requirement for corroboration does not affect the admissibility of a 
confession. it affects the sufficiency of evidence required to sustain a conviction. 

1·1 
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u.s. v. Fearn. 589 F.2d 1316 (7th Cir. 1978). A degree of corroboration may be 
found in the detailed nature of the confession itself, or in' the recital of facts that 
would be unknown to anyone other than the criminal. U.S. v. Gresham, 585 F.2d 
103 (5th Cir. 1978). Hearsay may be relevant and admissible. for purposes. of 
corroborating confessions. U.S. v. Troller, 538 F.2d 217 (8th Clr.), cert. dented, 
429 U.S. 943 (1976) (registration documents admissible for purposes of 
corroboration); U.S. v. Jacohson, 536 F.2d 793 (8th Cir.), cert. denied, 429 U.S. 
864 (1976) (introduction of theft report upheld). . 

The corroboration required is of the truth or trustworthIness of the 
confession not of. the fact that the confession was made. Cash v. U.S., 265 F.2d 
346, 347 (D.C. Cir.), cert. denied, 359 U.S. 973 (1959). The corroborating e~idence 
standing alone need not be sufficient to sustain the conviction, only sufficIent to 
establish the reliability of the confession beyond a reasonable doubt. U.S. v. 
Evans, 572 F.2d 455 (5th Cir.), cert. denied, 439 U.S. 870 (1978). In Opper v. 
U.S., 348 U.S. 84, 93 (1954), the Supreme Court stated: 

[T]he corroborative evidence need not be sufficient, independent of the 
statements, to establish the corpus delecti. It is necessary, therefore, to 
require the Government to introduce substantial independent evidence 
which would tend to establish the trustworthiness of the statement .... 
It is sufficient if the corroboration supports the essential facts admitted 
sufficiently to justify a jury inference of their truth. Those facts plus the 
other evidence besides the admission must, of course, be sufficient to 
find guilt beyond a reasonable doubt. 

"All e lemen ts of the offense must be established by independent evidence or 
corroborated admissions, but one available mode of corroboration is for the 
independent evidence to bolster the confession itself and thereby prove the offense 
'through' the statements of the accused." Smith v. U.S., 348 U.S. 147, 156 (1954). 

The degree of corro horation required depends on the nature of the case. 
Tangible crimes involving injury to person or property, may be corroborated 
solely by proof that the act was committed; no independent link between t?e 
injury and the accused is needed. U.S. v. Daniels, 528 F.2d 705, 707-?08 (.6th Clr. 
1976); U.S. v. Fleming, 504 F.2d 1045 (7th Cir. 1974). Where the cnme Involves 
no tangible corpus de/ecti, e.g., tax evasion, the corroborative evidence must 
implicate the one making the confession. Smith v. U.S., 348 U.s. at 153-154. Such 
corroboration may consist of proof of a negative. U.S. v. Fearn, 589 F.2d at 1323-
1326. 

Corroboration may not come from statements by the defendant's partners in 
crime unless such statements would be admissible as direct evidence of the 
defendant's guilt. Wong Sun v. U.S., 371 U.S. 471, 488-491 (1963). Thus, in a 
conspiracy case, corroboration may be found in the form of admissions of 
codefendants. U.S. v. Harbin, 601 F.2d 773 (5th Cir.), cert. denied, 100 S. Ct. 433 
(1979). See a/so Parker v. Randolph, 442 U.S. 62 (1979). 

Judicial confessions made in earlier proceedings require corroboration. U.S. v. 
Wi/son, 529 F.2d 913 (10th Cir. 1976). Admissibility is not contingent upon order 
of proof. Proof of corpus deJect; may be offered before or after the confession. 
U.S. v. Harbin, 601 F.2d at 780. 

Venue need not be corroborated. If otherwise sufficient corroboration is 
present, venue may be established solely by the confession. U.S. v. Wolf, 535 F.2d 
476 (8th Cir.), cert. denied, 429 U.S. 920 (1976). 
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3. CONFESSION AFTER ARREST BUT BEFORE INITIAL 
APPEARANCE-"UNNECESSARV DELA V" 

Arrested individuals must be brought before a federal magistrate without 
"unnecessary delay." Rule 5(a), Fed. R. Crim. P. A confession obtained during a 
period of unreasonable delay is not admissible over defendant's objection. Mallory 
v. U.S., 354 U.S. 449 (1957). This is an evidentiary rather than a constitutional 
rule. McNabb v. U.S., 318 U.S. 332, 341-342 (1943). This exclusionary rule also 
prevents the use of other evidence obtained during detentions that violate Rule 
5(a). E.g., Adams v. U.S., 399 F.2d 574 (D.C. Cir. 1968), cert. denied, 393 U.S. 
1067 (1969) (testimony on lineup identification excluded). 

Delay solely for the purpose of repeated interrogation is unnecessary. Mal/ory 
v. U.S., 354 U.S. at 454-456. A confession taken during an unexplained five-hour 
delay while defendant sat in a police wagon was excluded from evidence in U.s. v. 
Hernandez, 574 F.2d 1362 (5th Cir. 1978). 

Delay for ordinary administrative steps is not unnecessary. This includes 
"booking," or completing a confession begun before arrest. Mallory v. U.S., 354 
U.S. at 453-454; Walton v. U.S., 334 F.2d 343 (10th Cir. 1964), cert. denied, 379 
U.S. 991 (1965). Delay while having an oral confession transcribed is not 
unnecessary. U.S. v. Curry, 358 F.2d 904 (2d Cir. 1965), cert. denied, 385 U.S. 873 
(1966). 

Delays for unusual circumstances have also been allowed. E.g., U.S. v. 
Vasquez, 534 F.2d 1142 (5th Cir.), cert. denied, 429 U.S. 979 (1976) (delay caused 
by defendant's request to speak with a particular detective). Bad weather can 
excuse delay. U.s. v. Standinf,{ Soldier, 538 F.2d 196 (8th Cir.), cert. denied, 429 
U.S. 1025 (1976) (confession taken during one-week delay due to blizzard and 
remoteness from site of magistrate). Remoteness itself may excuse delay. U.S. v. 
Odom, 526 F.2d 339 (5th Cir. 1976) (confession during five-day delay while on 
Coast Guard cutter after arrest on high seas 200 miles from shore). 

Defendant's own behavior or condition may justify delay. u.s. v. [som, 588 
F.2d 858 (2d Cir. 1978) (delay for medical treatment of defendant); U.S. v. 
Shoemaker, 542 F.2d 561 (10th Cir.), cert. denied, 429 U.S. 1004 (1976) 
(defendant's refusal to appear before magistrate until he spoke with his family); 
U.S. v. Bear Killer, 534 F.2d 1253 (8th Cir.), cert. denied, 429 U.S. 846 (1976) (12-
hour delay including time for defendant to become sober before appearing). 
Delays for investigatory reasons have been upheld. U.S. v. 0' Looney, 544 F.2d 
385 (9th Cir.), cert. denied, 429 U.S. 1023 (1976); U.S. v. Hall, 348 F.2d 837 (2d 
Cir.), cert. denied, 382 U.S. 947 (1965) (recovery of stolen goods); Amsler v. U.S., 
381 F.2d 37 (9th Cir. 1967) (delay to verify confession); U.S. v. Price, 345 F.2d 
256 (2d Cir. 1964), cert. denied, 382 U.S. 949 (1965) (destruction of contraband); 
Evans v. U.S., 325 F.2d 596 (8th Cir. 1963) (search of premises). 

There must be an arrest made to trigger the rule. U.S. v. Vita, 294 F.2d 524 
(2d Cir. 1961), cert. denied, 369 U.S. 823 (1962). See Fuller v. U.S., 407 F.2d 1199 
(D.C. Cir. 1967), cert. denied. 393 U.S. 1120 (1969). Arrest for this purpose is 
depend en t upon the impression conveyed to defendant, not on formal 
authorization by an Assistant U.S. Attorney. U.S. v. Middleton, 344 F.2d 78, 81 
(2d Cir. 1965). Arrest without a warrant does not obviate the need for a prompt 
initial appearance. U.S. v. Duval/, 537 F.2d 15 (2d Cir.), cert. denied. 426 U.S. 
950 (1976). Detention short of arrest does not trigger the rule. U.S. v. Vita, 294 
F.2d at 533. 

i 
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Where the arrest occurs at a! late hour or after the beginning of a weekend or 
holiday, overnight detention occasioned by the unavailability of a committing 
magistrate is reasonable. U.S. v. Ortega. 471 F.2d 1350 (2d Cir. 1972), cert. 
denied. 411 U.S. 948 (1973). However, if a federal magistrate is not "reasonably 
available," the initial appearance: should take place before a state or local judicial 
officer. U.S. V. Burgard. 551 F.2d 190 (8th Cir. 1977) (magistrate out of town for 
24 hours). Where arrest occurs before a period of unavailability and reasonable 
delay extends into weekend or evening hours, overnight detention may be allowed. 
The government should be prelPared to explain the delay by accounting for time 
periods involved and the reasons therefor. U.S. V. Boyer. 574 F.2d 951 (8th Cir.), 
cert. denied. 439 U.S. 967 (1978). See also U.S. V. Ortega. 471 F.2d at 1362. 

The Juvenile Delinquency Act, 18 U.S.c. §5033, imposes a heavier burden on 
the government to explain any delay since the act requires that a juvenile 
defendant be taken before a magistrate "forthwith." See U.S. V. Indian Boy X. 565 
F.2d 585 (9th Cir. 1977), cert. denied. 439 U.S. 841 (1978). 

The rule suppressing statements made during unnecessary delay in the initial 
appearance has also been applied to aliens being held for deportation proceedings. 
U.S. V. SOi'O.I~Lopez. 603 F.2d 789 (9th Cir. 1979). 

The critical period in applying the Mallory rule is the time between the arrest 
and the statement. U. S. V. Davis. 532 F.2d 22 (7th Cir. 1976). Illegal detention 
after a statement has been made will not affect its admissibility. U.S. V. Watson, 
591 F.2d 1058 (5th Cir.), cert. denied, 441 U.S. 965 (1979) (four-an.d-one-half-day 
delay in bringing defendant before magistrate did not render confession 
inadmissible where it was made within six hours of arrest); U.S. V. Burgos, 579 
F.2d 749 (2d Cir. 1978) (l5-hour delay); U.S. V. Cepeda Penes, 577 F.2d 754 (1st 
Cir. 1978) (seven-hour delay where no showing that delay was for purpose of 
obtaining confession). See also U.S. V. Mitchell, 322 U.S. 65, 69-71 (1944); U.S. V. 

Montes-Zarate, 552 F.2d 1330 (9th Cir. 1977), cert. denied, 435 U.S. 947 (1978); 
U.S. V. Seohnlein, 423 F.2d 1051 (41th Cir.), cert. denied, 399 U.S. 913 (1970). 

Title 18 U.S.c. §3501(c) provid,es that a confession obtained while a person is 
under arrest or detention shall not be rendered inadmissible solely because of a 
delay in bringing the prisoner befon'! a magistrate so long as the confession was 
given within six hours of the arrest or detention. A voluntary confession made 
within six hours of arrest or detention is admissible without reference to delay. 
U.S. V. Halbert. 436 F.2d 1226 (9th Cir. 1970). See U.S. V. Cluchette, 465 F.2d 
749, 754 (9th Cir. 1972). Section 3501(c) also provides that statements made in any 
period beyond six hours may be admissible if the delay is found to be reasonable 
after giving consideration to the disltance and means of transportation. Courts 
have recognized certain situations where ctmfessions made subsequent to six hours 
after arrest are admissible. U.S. V. Edwards, 539 F.2d 689 (9th Cir.), cert. denied, 
429 U.S. 984 (1976); U.S. V. Ortega, 4'71 F.2d at 1362; U.S. V. Marrero, 450 F.2d 
373 (2d Cir. 1971), cert. denied, 405 U.S. 933 (1972). Any delay between arrest 
and confession, like the delay between arrest and arraignment, is but an additional 
factor to be used by the trial judge in determining voluntariness and is not 
determinative by itself. U.S. V. Gaines, 555 F.2d 618 (7th Cir. 1977); U.S. V. 

Keeble, 459 F.2d 757 (8th Cir. 1972), rev'd on other grounds, 412 U.S. 205 (1973); 
U.S. V. Hathorn, 451 F.2d 1337 (5th Cir. 1971); U.S. V. Marrero, 450 F.2d at 378; 
U.S. V. Corral-Martinez, 592.F.2d 263 (5th Cir. 1979). The trial court h'as a duty 
to hear evidence concerning cause of initial appearance delay where the delay is 
lengthy. U.S. V. Mayes, 552 F.2d 729 (6th Cir. 1977). 

The time parameters are determined by federal detention, not by previous 
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state inc~r~erationf so long as there has been no collusion between state and 
federal offICIals. U.S. v. Jensen. 561 F.2d 1297 (8th Cir. 1977); U.S. V. Gaines, 555 
F.~d at 62~. Th~s i~ pre-appearance detention is nonfederal, the government is 
relIeved of Its oblIgatIon to explain or justify the delay. U.S. V. Mayes, 552 F.2d at 
734; u..S. V. Young. 527 F.2d 1334 (5th Cir. 1976); U.S. v. Davis, 459 F.2d 167 
(6th Clr. 1972). 

Likewise, since the Mal/or)' rule is not based on constitutional grounds, it 
does not apply to the states. McNahh V. U.S., 318 U.S. 332 (1943); Van Ermen V. 

BU:ke. 398 F.2d 329 (7th Cir.), cert. denied. 393 U.S. 1004 (1968); U.S. ex rei. 
Gltnton V. Denno .. 309 F.2d 543 (2~ Cir. 1962), cert. denied, 372 U.S. 938 (1963). 
Therefore, con~e~slOns to .federal cnmes made during a period of illegal detention 
by sta~e a~thontIes, even If made to federal officers, are admissible unless the state 
detentIOn IS pursuant to a "working agreement" between state and federal officials. 
U.S. V. Coppola. 281 F.2d 340 (2d Cir. 1960), affd per curiam, 365 U.S. 762 
(1961). See also U.S .. v. Ireland. 456 F.2d 74, 77 (10th Cir. 1972); Jarrett V. U.S., 
423. F.2d 966 (8th GIr. 1970); U.S. V. Hindmarsh. 389 F.2d 137 (6th Cir.), cert. 
demed. 393 U.S. 866 (1968); U.S. V. Frazier. 385 F.2d 901 (6th Cir. 1967); U.S. V. 

Gorman. 355 F.2d 151 (2d Cir. 1965), cert. denied. 384 U.S. 1024 (1966). 
The ~upreme Court's decision in Miranda v. Arizona, 384 U.S. 436 (1966), 

was a dIrect attack on the problems which are the basis of the Mal/on' rule' 
c?nsequently, it has been held that where the defendant has waived his Mirand~ 
ng.hts he also .waived his Mallory right to be brought before a magistrate as 
qUIc.k1y as pOSSIble. u.s. 1'. Indian Boy X, 565 F.2d 585 (9th Cir. 1977), cert. 
dem~d. 439 U.S. 841 (1978); U.S. v'. Cluchette, 465 F.2d 749 (9th Cir. 1972); 
FraZier V. u:S .. 419 F.2d 1161 (D.C. GIr. 1969); Pettyjohn V. U.S., 419 F.2d 651, 
656 (D.C. Clr. 1969), cert. denied. 397 U.S. 1058 (1970). 

4. CONFESSIONS AND THE RIGHTS TO SILENCE AND 
COUNSEL 
A sus pect's fifth amendment priVilege against self-incrimination comes into 

play. as .soon as law enforcement officers take him into custody or otherwise 
restnct ~IS freedom of action in an~ significant way. His sixth amendment right to 
the assl~tance of counsel attaches upon the initiation of formal adversary 
pro~ee~Ings. A .forrr~al.adversa~y proce~ding can consist of a formal charge, 
prelImInary hearIng, IndICtment, InformatIOn, or arraignment. Kirbl' V. Illinois 
406 U.S. 682, 689 (1972). An initial appearance before a magistr~te is not a~ 
adversary proceedi~g, and thus no right to counsel attaches. U.S. V. Dohm, 597 
F.2~ 53~ (5~h C:lr. 1979). Any statement or admission, formal or informal, 
obtaIned In vlOl~tlOn o.f those rights is inadmissible as substantive evidence against 
the suspect at tnal. Miranda V. Arizona, 384 U.S. 436 (1966); Escobedo V. Illinois, 
3?8 U.S. 478 (196~). However, '1a]ny statement given freely and voluntarily 
:~~~out any compellIng influences" is admissible. Miranda v. Arizona, 384 U.S. at 

T~e Miran~a procedure requires an interrogating officer to give a suspect the 
follOWIng war?Ings: (l) that the sus~ect has a constitutional right to remain silent; 
(2) th?t anythIng he sa~s can and WIll be used against him in court; (3) that he has 
the nght to confer. WIth counsel prior 'to answering any questions and to have 
c?unsel present dunng the questioning itself; (4) that if he is indigent he has a 
rIght to have appointed counsel present, 384 U.S. at 467-473; and (5) that if he 
chooses to answer questions or make a statement and thus waive his rights, he 
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may rescind that waiver at any time and terminate th~ interview by ~tating that he 
wishes to remain silent or that he wishes to do so until an attorney IS present, 384 
U.S. 473-474. U.S. 1'. James, 493 F.2d 323 (2d Cir.), {'ert. denied. 419 U.S. 849 
(1974). 

A suspect's right to terminate questioning must be scrupulously honored. 
Michil:an v. Mosley, 423 U.S. 96 (1975); U,S. v. Hernandez, 574 F.2d 136.2 (5th 
Cir. 1978). There appear to be differing standards applied to resumptIOn of 
questioning after either a request for termination or a ~equest for a? attorn~y. If 
an attorney is requested there is a per se rule agamst later waiver until the 
attorney is present. Miranda v. Arizona, 384 U.S. at 474-475; U.S. v. H~rnandez. 
574 F.2d at 1370; White v. Finkheiner, 570 F.2d 194, 200 n.3 (7th Or. 1978); 
Michi[?an v. Mosley, supra (White, J., concurring). Volunteering to resume 
discussions after ask ing to terminate the interview, however, can operate as an 
independent waiver of the earlier request. U. S. v. Boyce, 594 F.2d 1246 (9th Cir.), 
cen denied, 100 S. Ct. I 12 (1979) ("Let's talk"); U. S. \', Messina, 507 F.2d 73 (2d 
Cir. 1974) cerr. denied. 420 U.S. 993 (1975). See Rhode Island v. Innis, 48 
U.S.L.W. 4506 (1980). Mere demonstration that a confession came without 
objection after resumption of questioning is inadequate evidence of waiver. U.s. v. 
Charlton, 565 F.2d 86 (6th Cir. 1977), cert, denied, 434 U.S. 1070 (1978). See also 
U.S. v. Ford, 563 F.2d 1366 (9th Cir. 1977), cert. denied, 434 U.S. 1021 (1978); 
U.S. v. Finch, 557 F.2d 1234 (8th Cir.), eerr. denied, 434 U.S. 927 (1977). Under 
these circumstances the government must show an intentional relinquishment or 
abandonment of a known right or privilege. Mal:lio v. Jago, 580 F.2d 202 (6th 
Cir. 1978). See also Johnson v. Zerhst, 304 U.S. 458,464 (1938). 

Respecting the higher standard for resumption of questioning after an 
attorney is req uested, the Fifth Circuit considers the issue unsettled. "Although 
authorities at some point can resume questioning after a defendant has asked that 
questioning cease, so long as his or her 'right to cut off questioning is scrupulously 
honored' whether authorities can resume questioning after a defendant has asked 
for an ~ttorney is unsettled." U.S. 1'. Herman, 544 F.2d 791, 796 n.8 (5th Cir. 
1977). See also Canal Zone v. Gomez, 566 F.2d 1289 (5th Cir. 1978). The Fifth 
Circuit has refused tCi permit inquiry into the existence of a waiver in these 
circumstances unless there is a temporal break in custody. Nash 1'. Estelle, 597 
F.2d 513 (5th Cir. 1979). The Second Circuit permits inquiry into the existence of 
a valid waiver in either circumstance. Wi/son \'. Henderson, 584 F.2d 1185 (2d Cir. 
1978), {'ert. denied, 99 S. Ct. 2892 (1979) .• The possibility of waiver of right to 
counsel after the suspect initially requests counsel has been recognized by the 
Ninth Circuit. U.S. v. Rodriquez-Gastelum, 569 F.2d 482 (9th Cir.) (en bane), 
cert. denied, 436 U.S. 919 (1978). 

A "suspect has an absolute right to delay interrogation by requesting counsel. 
If such a request is disregarded and the questioning proceeds, any statements 
taken thereafter cannot be a result of waiver but must be presumed a product of 
compulsion." U.S. v. Massey, 550 F.2d 300, 307 (5th Cir. 1977); U.S. v. Priest, 
409 F.2d491 (5th Cir. 1969). Not every interrogation in violation of this rule 
mandates reversal, however. U.S. v. Kilrain. 566 F.2d 979 (5th Cir.), cert. denied, 
439 U.S. 819 (1978). An equivocal remark, for example, may allow further 
inquiry. U.S. V. Klein, 592 F.2d 909 (5th Cir. 1979); but such further inquiry may 
not be an attempt to dissuade the suspect from exercising his right to counsel. 
Thompson v. Wainwril:ht, 601 F.2d 768 (5th Cir. 1979). A request for the 
suspect's probation officer is not a request for an attorney operating to terminate 
questioning. Fare v. Michael C, 442 U.S. 707 (1979). 
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. Th~ ~re:ise wordin~ of the warnings set forth in M;'randa does not constitute 
a rItualistic IOnnula whICh must be repeated without variation. U.S. v. Floyd, 496 
F.2d 982 (2d Cir.), (:ert. denied, 419 U.S. 1069 (1974). Words that convey the 
subst~nce of the warnIngs along with the required information are sufficient. U. S. 
v: Ollllares-v:l:a, 495 F.2d 827 (2d Cir.), cert. denied. 419 U.S. 1020 (1974). The 
rIght to appoInted counsel, however, has been held to be a significant right which 
may not be excluded. U.S. II. DiGiacomo, 579 F.2d 1211 (10th Cir. 1978). See 
Sanche.z v. Beto, 467 F.2d 513 (5th Cir. 1972), cen denied. 411 U.S. 921 (1973). 

Failure to read the required rights orally is not fatal to a confession. U.S. II. 

Sledl:e. 5~6 F.2d 1120 (4th Cir.), cen denied. 430 U.S. 910 (1977) (defendant read 
form to. himself, then sig~ed waiver). Failure of the suspect to sign the form does 
n~t by Itself p.reclude waiver, U.s. II. DiGiacomo. 579 F.2d at 1215 (government 
failed to sUstaIn "heavy burden" of waiver after defendant refused to sign waiver 
~orm.>; £(.S. v. Stewart. 585 F.2d 799 (5th Cir. 1979), nor does it make further 
Inqulr~ Ille.gal, U .. S. 1". Klein, 592 F.2d 909 (5th Cir. 1979). An explicit statement 
of waiver IS. not InvarIably necessary to support a finding that waiver occurred. 
North Carolma 1'. BUller, 441 U.S. 369 (1979). But signature on the standard FBI 
form above the space where the waiver appeared, accompanied by a refusal to sign 
bel~w, aI?ou~ted to a clear signal to the court that the defendant did not wish to 
wal~e. hiS nghts, and questioning should have ceased at that time. U.S. I'. 
ChrlstlOn, 571 F.2d 64 (1st Cir. 1978). 

There is n? burden on police beyond the administration of the warnings. No 
reqUirement eXists that the police explain the rules of evidence or criminal laws or 
pr~cedures to a suspect.. The duty is discharged when the warnings required by 
Mlr~nda are fully and fairly given. Harris \'. Riclclle, 551 F.2d 936 (4th Cir.) cert. 
denied, 343 U.S. 849 (1977). ' 

The Mirand~ w~rnings impliedly assume that silence will carry no penalty. 
~hus, cross-examInation of a suspect on his post-arrest silence is violative of the 
fifth amendment. Doyle 1'. Ohio, 426 U.S. 610 (1976). Asking a witness whether 
statem.ents wer~ made. by the defendant at the time the warnings were given may 
al~o vl?late thl~ rule If the answer is "no." U.S. 1'. Martinez, 577 F.2d 960 (5th 
O.r.), cen denied, 439 U.S. 914 (1978) (where witness answered that defendant 
said, "no, not at this time," error held to be harmless). A witness' comment that 
the defendan.t was silent because, at the time the warnings were being given, a 
c~def~n~ant Instructed the defendant to "say nothing" was allowed by the Fifth 
CirCUit In a conspiracy case. U.s. 1'. Warren, 578 F.2d 1058, 1072-1074 (5th Cir. 
1978). See also U.S. 1'. Bridll'ell, 583 F.2d 1135 (10th Cir. 1978) (comment that 
defendant refused to sign form). 

Statements which are inadmissible in the prosecution's case-in-chief because 
they we~e .~btained in violation of Miranda may, if trustworthy, be used to attack 
the credibilIty of the defendant who takes the stand and testifies contrary to such 
st?tements. O~el:on v. Hass, 420 U.S. 714 (l975); U.S. 1'. Rooks. 577 F.2d 33 (8th 
Or.), ('ert denied, 439 U.S. 862 (1978), or on cross-examination of defendant, U.S. 
v. SCOII. 592 F.2d 1139 (10th Cir. 1979). In Harris v. New York, 401 U.S. 222,226 
(l9? I), the Court h~ld, "The shield provided by Miranda cannot be perverted into 
a .lIcense. to ~se per~ury by way of a defense, free from the risk of confrontation 
With pno~ InconSistent statements." Irrespective of Miranda violations, if the 
statement I~ found to have been made involuntarily, it cannot be used for any 
purpose. Mincey v. Arizona. 437 U.S. 385 (1978). 

There is still some question whether statements taken in violation of Miranda 
may be used to establish probable cause for issuance of a search warrant. 
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Massachusetts 1'. White, 439 U.S, 280 (1978) (per curiam) (equally divided court 
upheld state decision that such statements may not be so used). 

a. WHEN MIRANDA RIQHTS ATTACH 
The premise of Miranda is that custodial interrogation is inherently cDercive. 

384 U.S. at 467. See U.S. v, Boltone, 365 F.2d 389, 395 (2d Cir.), cert. denied, 385 
U.S. 974 (1966). Whether the rights thereunder attach depends upon whether a 
suspect is in custody, but formal arrest is not determinative, Dunaway v. New 
York, 442 U.S. 200 (1979). The inquiry focuses upon whether there has been a 
significant deprivation of the suspect's freedom. Oregon v. Mathiason, 429 U.S. 
492 (1977); U.S. v. Blum, 614 F.2d 537 (6th Cir. 1980). More than just a coercive 
setting is required; some significant restraint on freedom of movement is 
necessary. U.S. v, Jimenez, 602 F.2d 139 (7th Cir. 1979) (statement made after 
a u to stopped by police but prior to custody); Borodine v. Douzanis, 592 F,2d 
1202, 1206 (1st Cir. 1979). 

In Rhode Island v, Innis, 48 U.S.L.W. 4506,4508 (1980), the Supreme Court 
held, '''Interrogation,' as conceptualized in the Miranda opinion, must reflect a 
measure of compulsion above and beyond that inherent in custody itself .. " The 
Court, 48 U.S.L.W. at 4509, concluded 

that the Miranda safeguards come into play whenever a person in 
custody is subjected to either express questioning or its functional 
equivalent. That is to say, the term "interrogation" under Miranda 
refers not only to express questioning, but also to any words or actions 
on the part of the police (other than those normally attendant to arrest 
and custody) that the police should know are reasonably likely to elicit 
an incriminating response from the suspect. The latter portion of this 
definition focuses primarily upon the perceptions of the suspect, rather 
than the intent of the police. This focus reflects the fact that the 
Miranda safeguards were designed to vest a suspect in custody with an 
added measure of protection against coercive police practices, without 
regard to objective proof of the underlying intent of the police. A 
practice that the police should know is reasonably likely to evoke an 
incriminating response from a suspect thus amounts to interrogation. 
But, since the police surely cannot be held accountable for the 
unforeseeable results of their words or actions, the definition of 
interrogation can extend only to words or actions on the part of police 
officers that they should have known were reasonably likely to elicit an 
incriminating response. 

Police are not required to administer the Miranda warnings to everyone 
whom they question, 384 U.S. at 477-478. U,S. v, Clark, 525 F.2d 314 (2d Cir. 
1975). Nor is there a requirement that the warnings be given merely because the 
interview takes place at a station house. Oregon v. Mathiason, 429 U.S. at 495. 
Asking defendant to come to the station house for statement or photographs does 
not necessarily lead to a custodial situation. Starkey v. Wyrick, 555 F.2d 1352 (8th 
Cir.), cert. denied. 434 U.S. 848 (1977). But if one is unlawfully detained or 
confined, incriminating or inculpatory statements are not admissible, even where 
he has been properly informed of his Miranda rights. Brown v. Illinois. 422 U.S. 
590 (1975). Miranda warnings are not required before routine questioning even 
after arrest if such questioning is limited to asking for information needed for 
processing. U.s. v. Prewitt. 553 F.2d 1082 (7th Cir.), cerr. denied, 434 U.S. 840 
(1977) (asking for aliases). 
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. The grand jury room has been held to be non-custodial for purposes of 
MIr~nda. ,:,.S, v. Mandujano, 425 U,S. 564 (1976) (no constitutional right to 
warmngs ~flor to suspect's testimony before grand jury). 
, Rou t.Ine border stops and customs inspections do not amount to custodial 
Interrogations, U,~. v. Martinez, 588 F,2d 495 (5th Cir. 1979); U,S. v, Smith, 557 
~.2d 1206 (5th Clr. 1~77), cert. denied. 434 U.S. 1073 (1978); but when a suspect 
IS taken out of the maInstream of activity and either questioned singly or searched 
custody may be found to exist and Miranda applied. U.S. v. Del Soccorro Castro' 
573 F.2d 21~ (5th.Cir, 1978); U.S. v. McCain, 556 F,2d 253 (5th Cir. 1979) (stri~ 
sea~ch case In whICh defendant confessed after being told that narcotics in body 
cavity would be fatal if container ruptured). U.S. v. Gomez-Londono, 553 F 2d 
805 (2d Cir. 1977) (asking at airport whether defendant was taking more than 
$5,000. out of the country was non-custodial questioning). 

I! I~ clear tha~ Miranda rights attach to aliens at our border or in our country, 
providing the Circumstances trigger the requirements of warnings. See U.S. v. 
HenrY',604 F,2d 908 (5th Cir. 1979), Whether or not a Significant deprivation of a 
suspect s !re~dom has Occurred may depend upon four factors: (l) the probable 
cau~e e.xlst.Ing to ~rrest; (2) the SUbjective intent of the interrogators; (3) the 
subjective ImpressIOn of the defendant; and (4) whether the investigation has 
focused on the suspect. U.S, v. Micieli, 594 F.2d 102 (5th Cir. 1979); Hancock v. 
Estelle, 558 F.2d 786 (5th Cir. 1977). No one factor is dispositive, See U.S. v. 
Sta~/ey, 597 F.2d 866 (4th Cir. 1979). The totality of circumstances must be 
consIdered. U.S. v, Kennedy, 573 F.2d 657 (9th Cir. 1978), 

.A non-c~stodial intervie~ may change character when, based upon answers 
received,. the Inter~ogator realizes that he is no longer willing to let the suspect go. 
When thiS percepho~ changes, the interrogator has a duty to warn. U.S. v, Curtis, 
568 F.2d 643 (9th Clr. 1978). Other circuits apply an objective test. See U.S. ex 
rei. Sanne), .v. Montanye, 500 F.2d 411 (2d Cir.), cert, denied, 419 U.S. 1027 
~1974) .. ~JI Interrogations of suspects already in prison are not necessarily 
custodIal for purposes of Miranda. In these situations the court must look to 
wheth~r the~e were added restraints on the prisoner's freedom or other changes in 
~~~£.nsoner s normal surroundings. Cervantes v. Walker. 589 F.2d 424 (9th Cir. 

. The .mere fact that more than one ctlme may be the subject of the 
Interro~atlOn does not require rewarning each time the interrogation focuses on a 
new cflme. U.S. ex rei. Henne v. Fike, 563 F.2d 809 (7th Cir. 1977) cer! denied 
434 U.S. 1072 (1978). ,. , 

The s.ole fact th.at a. criminal investigation has been commenced does not 
reqUIre Miranda warmngs In an otherwise non-custodial setting. BeckWith v. U.S., 
425 U.S. 341 (1976) (taxpayer's home). BUI see Orozco v. Texas, 394 U.S. 324 
~ 1969) . . Thus, m;rc focus of an investigation on an individual, without more, is 
In.sufficlent to tflgger a need for the warnings. U.S. v. Jackson, 578 F.2d 1162 (5th 
CIf. (1978); U.S. v. Schmoker, 564 F.2d 289 (9th Cir. 1977); U.S. v. Mapp, 561 
F.2d 6.85 (7t~ Cir. 19'77). A postal inspector's office has been held to be a non
custodIal settIng for a postal employee called in and questioned about a missing 
check. U.S,. v. LeWis, 556 F.2d 446 (6th Cir.), cert. denied, 434 U.S. 863 (1977). 
The boa,~dIng ?f a ship br the Coast Guard under an established "right of 
approach doctrme on the hIgh seas did not in itself create a custodial situation. 
U.S. v'. Postal, 589 F:2d 862, 887 (5th C:ir.), cert. denied, 100 S. Ct. 61 (1979). 

. Mlran~a was deSIgned to curb unfaIr methods of custodial interrogation. Thus 
Miranda fights do not attach to volunteered statements. They attach only to those 
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which are the product of interrogation. U.S. v. Cornejo, 598 F.2d 554 (9th Cir. 
1979); U.S. v. Vigo, 487 F.2d 295 (2d Cir. 19"13); U.S. v. Purin, 486 F.2d 1363, 
1367-1368 \~d Cir. 1973), cert. denied, 417 U.S. 930 (1974). They do not attach to 
excited or spontaneous utterances. Stanley v. Wainwright, 604 F.2d 379 (5th Cir. 
1979). See also U.S. v. Roach. 590 F.2d 181 (5th Cir. 1979) (codefendant asked 
authorities why he was being arrested, defendant responded "shut up-you know 
why"). Even under the most coercive of settings a statement made without 
questioning can be said to be volunteered. Pavao v. Cardwell, 583 F.2d 1075 (9th 
Cir. 1978) (defendant face down on pavement at gunpoint). In Stanley v. 
Wainwright, 604 F.2d at 380-381, the defendants were placed in the back of a 
police car. There were no police present so no questioning could have taken place. 
However, a concealed tape recorder in the car was recording statements made by 
defendants to each other. The Fifth Circuit found no need for warnings under 
these circumstances. Likewise taping of undercover conversations in a non
custodial situation does not trigger Miranda rights. U.S. v. Craig, 573 F.2d 455 
(7th Cir. 1977), cert. denied. 439 U.S. 820 (1978); U.S. v. Gray, 565 F.2d 881 (5th 
Cir.), cert. denied, 435 U.S. 955 (1978). 

Statements by a defendant to undercover agents do not require prior warning 
for admissibility. U.S. v. Marks, 603 F.2d 582 (5th Cir. 1979), cert. denied, 100 S. 
Ct. 673 (1980). Cj. U.S. v. Barnes, 431 F.2d 878 (9th Cir. 1970), cert. denied, 400 
U.S. 1024 (1971) (person not entitled to Miranda warning during commission of a 
crime); U.S. v. Gentile. 525 F.2d 252, 259 (2d Cir. 1975), cert. denied, 425 U.S. 
903 (1976) (IRS agent not required to give Miranda warnings in criminal tax 
investigation). A defendant need not be advised of his right to silence or counsel 
while engaging in crime. U.S. v. Haynes, 398 F.2d 980, 987-988 (2d Cir. 1068), 
cert. denied. 393 U.S. 1120 (1969). 

Private security guards are not law enforcement officers and need not give 
Miranda warnings before interrogating a suspect. U.S. v. Bolden, 461 F.2d 998 
(8th Cir. 1972); U.s. v. Antonelli, 434 F.2d 335 (2d Cir. 1970). 

b. SCOPE OF MIRANDA 
The rights to silence and counsel do not attach to non-testimonial types of 

evidence. Schmerber v. California, 384 U.S. 757 (1966). Thus, the fifth amendment. 
privilege is limited to testimonial compulsion. &hmerber involved the non
consensual taking of blood samples from a motorist after he had been arrested for 
driving while intoxicated. 

Likewise, the fifth amendment privilege does not protect identifying 
characteristics. See, e.g., U.S. v. Dionisio, 410 U.S. I (1973) (permitting voice 
exemplars); Gilbert v. Cal(fornia, 388 U.S. 263 (1967) (handwriting exemplars), 
U.S. v. Wade, 388 U.S. 218 (1967) (voice and display of person); In re Grand Jury 
Proceedings, 558 F .2d 1177 (5th Cir. 1977) (subpoena directing photographs, 
fingerprints, and handwriting upheld in face of claim of privilege); U.S. v. Shaw, 
555 F.2d 1295 (5th Cir. 1977) (voice exemplars). 

The sixth amendment right to counsel however, may attach to non-testimonial 
evidentiary procedures held at a critical stage in the criminal proceedings. See U. S. 
v. Ash, 413 U.S. 300 (1973) (dealing with right to counsel at a post-indictment 
photographic display). 

C. CONFESSIONS OBTAINFD AFTER INDICTMENT 
A defendant's sixth amendment right to counsel attaches "at or after the 

initiation of adversary judicial criminal proceedings-whether by way of formal 
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charge, preliminary hearing, indictment, information, or arraignment." Kirby v . 
Illinois, 406 U.S. 682, 688-689 (1972). A "heavy burden" is placed on the 
government to show a knowing and intelligent waiver of sixth amendment rights 
under these circumstances. Brewer v. Williams, 430 U.S. 387, 403 (1977); Faretta 
v. Ca/(fornia, 422 U.S. 806 (1975). 

A post-indictment or arraignment confession made in the absence of counsel 
may be considered inadmissible wholly apart from considerations of voluntariness. 
Massiah v. U.S., 377 U.S. 20 I (1964). This may be limited, however, to 
deliberately induced statements as in Massiah where the confession was induced 
by a codefendant at the urging of, and in cooperation with, the prosecutor. See 
also Beatty v. U.S., 389 U.S. 45, rev'g per curiam, 377 F.2d 181 (5th Cir. 1967) 
(unsolicited post-indictment confession to an informer which was overheard by a 
hidden agent held inad missible). Post-indictment statements outside presence of 
counsel may be allowed if it is clear that the confrontation and discussion were 
voluntary. U.S. \'. Monti. 557 F.2d 899 (1st Cir. 1977). It has been held not to be 
violative of the sixth amendment for the FBI to elicit a confession from the 
defendant after indictment but before retention of counsel. U.S. v. Patman, 557 
F.2d 1181 (5th Cir. 1977), cert. denied. 441 U.S. 933 (1979). The right to counsel 
can be waived at any stage of the criminal proceedings. U.S. v. Springer, 460 F.2d 
1344 (7th Cir. 1972), cert. denied, 409 U.S. 873 (1972). 

It is clear that the right to counsel attaches upon indictment and before arrest 
or interrogation. U.S. v. Sattet:{ield, 558 F.2d 655 (2d Cir. 1976). But statements 
made to an undercover officer after complaint and arrest warrant were filed but 
before an indictment was returned were admitted over objection in U.S. v. 
Archbold-Newball, 554 F.2d 665, 672-675 (5th Cir.), cert. denied, 434 U.S. 1000 
(1977). A request for an' attorney at arraignment may not preclude subsequent 
station house interrogation where the request is not made in such a way as to 
preclude subsequent interrogation. See Blasingame v. Btelle, 604 F.2d 893. 896 
(5th Cir. 1979). 

Use of a post-indictment statement has been permitted where it was made 
voluntarily and unex.pectedly to a representative of the government. U.S. v. 
Gaynor, 472 F.2d 899 (2d Cir. 1973); U.S. v. Garcia, 377 F.2d 321 (2d Cir.), cert. 
denied, 389 U.S. 991 (1967). The circuit courts have also permitted the use of 
post-indictment confessions when made to codefendants and prison mates who 
were not acting on behalf of the prosecutor at the time. U.S. ex rei. Baldwin v. 
Yeager, 428 F.2d 182 (3d Cir. 1970), cert. denied, 401 U.S. 919 (1971); U.S. ex rei. 
Milani v. Pate, 425 F.2d 6 (7th Cir.), cerr. denied, 400 U.S 867 (1970) (fellow 
inmate was in contact with police. but was not acting under police instructions); 
Paroutian v. U.S., 370 F.2d 631 (2d Cir.), cert. denied, 387 U.S. 943 (1967); 
Stowers v. U.S., 351 F.2d 301 (9th Cir. 1965). But see Milton v. Wainwright, 407 
U.S. 371 (1972) (use of testimony elicited by officer posing as cell mate was 
harmless error in light of overwhelming evidence of guilt). 

Statements taken in violation of the sixth amendment under these 
circumstances are inadmissible and cannot be used to prove the charges in the 
indictment. U.S. v. Missler, 414 F.2d 1293 (4th Cir. 1969). cert. denied. 397 U.S. 
913 (1970). Such statements may still be used by the government in the 
investigation of other subjects. U.S. v. Satterfield. 558 F.2d 655. 657 (2d Cir. 
1976). 

5. "FRUIT OF THE POISONOUS TREE" 
If there has been an illegal search and seizure, or an invalid arrest, any 
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statements derived immediately therefrom are the "fruit" of the illegality and are 
thus inadmissible, even if they were exculpatory when made. Wong Sun I'. U.S., 
371 U.S. 471. 485-487 (1963). More than a mere casual relationship between illegal 
police activjty and a subsequent confession is required, however, in order to 
warrant exclusion of the confession from evidence. In Wong Sun, id. at 487-488, 
the Court said: 

We need not hold that all evidence is "fruit of the poisonous tree" 
simply because it would not have come to light but for the illegal 
actions of the police. Rather, the more apt question in such a case is 
"whether, granting establishment of the primary illegality, the evidence 
to which instant objection is made has been come at by exploitation of 
the illegality or instead by means sufficiently distinguishable to be 
purged of the primary taint." 

The government's burden with respect to the admissibility of a statement 
derived from illegal activity is to show that the statement was not only given 
voluntarily, but that it was "sufficiently an act of free will to purge the primary 
taint." Id. at 486. In Broll'n I'. Illinois, 422 U.S. 590 (1975), the Court held that 
the giving of Miranda warnings after an illegal arrest does not alone purge the 
taint of an illegal arrest. The Court said, at 603-604: 

The Miranda warnings are an important factor, to be sure, in 
determining whether the confession is obtained by exploitation of an 
illegal arrest. But they are not the only factors to be considered. The 
temporal proximity of the arrest and the confession, the presence of 
intervening circumstances ... and, particularly, the purpose and 
flagrancy of the official misconduct are all relevant. 

See also U.S. v. Wilson, 569 F.2d 393 (5th Cir. 1978). Thus, taking a person into 
custody and to the police station for questioning on less than probable cause to 
arrest violates the fourth amendment. Confessions obtained during such detention 
are therefore inadmissible, even if the fifth amendment has been complied with, 
unless there has been a sufficient break in the causal connection between the 
illegality and the confession. Dunaway v. New York, 442 U.S. 200 (1979). 

An imprope'r search can operate to taint an otherwise valid confession. U.S. I'. 

Cruz, 581 F.2d 535 (5th Cir. 1978); U.S. II. lJlly, 576 F.2d 1240, 1247 (5th Cir. 
1978) (statement found to be fruit of illegal body cavity search). See U.S. v. Scios. 
590 F.2d 956 (D.C. Cir. 1978). Unproductive illegal searches, however, do not 
taint a later legal search. U.S. v. Haddad, 558 F.2d 968 (9th Cir. 1977). Indirect 
use of tainted evidence is illegal, but illegally seized information that merely causes 
the government to intensify its investigation may not be enough to taint 
subsequently discovered evidence. U.S. v. Cella, 568 F.2d 1266 (9th Cir. 1977). 

Likewise, an improperly taken confession may lead to suppression of the 
product of an otherwise valid search. U.S. II. Melvin. 596 F.2d 492 (1st Cir.), cert. 
denied, 100 S. Ct. 73 ( 1979) (discovery of firearms was not the result of 
defendant's statement). But, if the evidence is obtained by means sufficiently 
distinguishable as to be purged of the primary taint, it will not be suppressed. Id. 
at 500. The use of a statement taken in violation of Miranda to establish probable 
cause for issuance of a search warrant equally divided the Supreme Court in 1978, 
Massachll.seus v. White, 439 U.S. 280 (1978), thereby allowing a state supreme 
court's decision nol to allow use of the statement to stand. A tainted confession 
has also been held to invalidate an indictment if considered and relied upon by the 
grand jury. U.S. v. James, 493 F.2d 323 (2d Cir. 1974). 
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6. COERCED CONFESSIONS 

Coercion, as a method of obtaining a confession, is prohibited. Physical force 
is but one form of coercion. Physical force includes actual torture. Brown I'. 

Mississippi, 297 U.S. 278 (1936). Physical force used to subdue a violent suspect 
can also render statements inadmissible. U.S. I'. Brown, 557 F.2d 541 (6th Cir. 
1977) (physical force used during arrest, and defendant was struck by arresting 
officer while in patrol car at time incriminating statement was made). Keeping the 
suspect in handcuffs while he confessed, however, is not coercive per se. U.S. \'. 
Ogden, 572 F.2d 501 (5th Cir.), cert. denied, 439 U.S. 979 (1978). 

Coerced statements are inherently suspect, and the means of coercion are not 
limited to acts of physical brutality. U.S. I'. POII'e, 591 F.2d 833, 839-840 (D.C. 
Cir. 1978): U.S. I'. Fritz. 580 F.2d 370 (10th Cir.) (en ham'), cert. denied, 439 U.S. 
947 (1978). Coercive pressures can exist independently from threats of use of 
force. U.S. I'. Hernandez, 574 F.2d 1362 (5th Cir. 1978) (five hours in police 
wagon said to be a coercive pressure); Brooks I'. Florida, 389 U.S. 413 (1967) 
(defendant held in cage for two weeks with little food or drink). 

In examining whether the defendant's will has been overborne by coercive 
pressure, courts examine personal characteristics of the accused as well as details 
of the interrogation. Gallegos I'. Colorado, 370 U.S. 49 (1962); U.S. \'. Smith. 574 
F.2d 707 (2d Cir.), cert. denied. 439 U.S. 986 (1978) (streetwise 17-year-old); U.S. 
I'. Schmidt, 573 F.2d 1057, 1064 (9th Cir.), cert. denied, 439 U.S. 881 (1978) 
(defendant with two years of law school). See also Hall I'. Wolff, 539 F.2d 1146, 
1150 (8th Cir. 1976). Special consideration and caution are taken when the 
confession is one made by a juvenile. U.S. I'. Spruille, 544 F.2d 303, 306 (7th Cir. 
1976). 

Special medical problems may affect the existence of coercion. Ellioll I'. 

Morford, 557 F.2d 1228 (6th Cir. 1977), cert. denied, 434 U.S. 1040 (1978) 
(allegation of denial of insulin to diabetic defendant for four days before 
confession required voluntariness hearing). A defendant who is high on drugs or 
alcohol may still give a voluntary confession. U.S. I'. Dorsett, 544 F.2d 687, 689 
(4th Cir. 1976); U.S. I'. Broll'n, 535 F.2d 424, 427 (8th Cir. 1976). A hospitalized 
defendant may be able to give a voluntary statement. Johnson I'. Havener, 534 
F.2d 1232, 1233 (6th Cir.), cerro denied, 429 U.S. 889 (1976) (no coercion where 
interrogation was conducted with doctor's permission although suspect was 
hospitalized and was being treated with drugs). But the confession of a critically 
wounded defendant who was in an intensive care unit was held to be inadmissible. 
Mincey I'. Arizona, 437 U.S. 385 (1978) (requests to stop interview because of 
unbearable pain ignored). 

Some psychological pressure may be allowed and confessions based on such 
pressures are not necessarily involuntary, e.g., U.S. I'. Jordan, 570 F.2d 635, 643 
(6th Cir. 1978) (threat of arrest of pregnant wife); U.S. 1'. Charlton, 565 F.2d 86, 
89 (6th Cir. 1977), cert. denied, 434 U.S. 1070 (1978) (suspect told confession was 
only way to c~culpate son). But psychological coercion can easily exceed 
permissible limits. In Brewer I'. Williams, 430 U.S. 387 (1977), a defendant who 
was known to have deep religious convictions was persuaded by statements of a 
police detective to lead officers to the location of his victim's body by what has 
become famous as the "Christian burial speech." But see Rhode lsland 1'. Innis, 48 
U.S.L.W. 4506 (1980), where a suspect arrested for armed robbery told officers he 
would show them where his gun was located, after interrupting the officers' 
conversation concerning the missing shotgun in which one officer expressed 

I 
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concern that handicapped children might hurt themselves if they found the 
weapon. The Court held that the defendant was not "interro~ated" in violation of 
his Miranda right to remain silent until he had consulted wIth a lawyer after he 
had requested one., . 

While psychological pressure may be allo~ed in some Instanc~s, the us~ of 
deception has been viewed more narrowly. TellIng a suspect that hIs accomplIces 
had confessed when they had not was not allowed in Schmidt v. Hewitt. 573 F.2d 
794, 801 (3d Cir. 1978). See also Fer!?uson v. Boyd. 566 F.2d 873, 8?8-879 (4t.h 
Cir. I 977) (confession exacted by fostering defendant's erroneous belIef that hIs 
acknowledgement of guilt was necessary to exonerate his girlfriend was held to be 
involuntary). 

7. USE OF CONFESSIONS AT JOINT TRIALS 
Bruton 1'. U.S .. 391 U.S. 123 (1968), held that the admission of a 

codefl!ndant's post-conspiracy confession imrlicating the ~efendan.t const~tuted 
reversible error if the codefendant does not testify. The baSIS for thIs rule IS the 
sixth amendment right to confrontation and cross-examination. See also Nelso~ v. 
O·Neil. 402 U.S. 622 (1971). This rule does not apply to statements made durmg 
the course of a conspiracy, U.S. v. Mitchell. 556 F.2d 371 (6th Cir.), cen. denied. 
434 U.S. 925 (1977), or to a confession at joint trial of a codefendant Wh.ICh does 
not inculpate the accused, U.S. v. Louderman. 576 F.2d 1383 (9th Clr. 1978) 
(statement only about intent of one defendant); U.S. v. Bailleul. 553 F.2d 731 (1st 
Cir. 1977); U.S. v. Gerry. 515 F.2d 130 (2d Cir. 1975), cert. denied. 423 U.S. 832 
(1975). But, if the extrajudicial confession clearly impIi~ates a~other d~fenda?t and 
is vitally important to the government's case, cautIonary instructions w~II not 
suffice to remove the taint caused by lack of opportunity to confront the wItness, 
U.S. v. Knuckles. 58 I F.2d 305 (2d Cir.), cert. denied. 439 U.S. 986 (1978) 
(admission did not clearly inculpate complaining defendant); Smith v. Estelle. 569 
F.2d 944, 950 (5th Cir. 1978) (introduction of principal offender's unredacted 
confession under confusing jury instructions not harmless error). See U.S. v. 
Wingate. 520 F.2d 309 (2d Cir. 1975), cert. denied. 4?3 U.S. 1074 (197.6). 
However the admission into evidence of one defendant's wntten statement whIch 
made it ~Iear that he was assisted by two others though his accomplices remained 
unnamed and were not identified by race, age, size, or any other means except by 
sex did not violate the codefendant's sixth amendment rights. U.S. v. Holleman. 
575 F.2d 139 (7th Cir. 1978). 

"Redaction" or "sanitization" is the process of deleting reference to the non
confessing defendant. Redaction may obviate the need for separate trials if it does 
not clearly implicate the defendant when revised. Hodges v. Rose. 570 F.2d 643 
(6th Cir.), cert. denied. 436 U.S. 909 (]978). Methods of redaction have included 
sUbstituting the letter "A" for the name of the defendant, Burkhart v. Lane. 574 
F.2d 346 (6th Cir. ]978) (summary dismissal of habeas corpus petition held to be 
inappropriate; case remanded to determine whether confession sufficiently 
redacted); use of the words "someone else," U.S. v. Weinrich. 586 F.2d 48] (5th 
Cir. ]978), cert. denied. 44] U.S. 927 (1979) (immediate cautionary instruction 
also given and speaker later t~stified); and use of "him and some of his buddies," 
U.S. v. Stewart. 579 F.2d 356 (5th Cir.), cert. denied. 439 U.S. 936 (1978) (held 
not to be sufficiently identifiable to defendant and not error in view of instruction 
by court not to consider the confession as proof of the other defendant's guilt). 
Simple deletion of names, however, may not be sufficient to avoid a Bruton 
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problem. U.S. v. Cleveland. 590 F.2d 24 (1st Cir. ]978). The possibility /r>f spiIJ
over must be considered in considering the choice between sanitizat1ion and 
severance, but mere risk of spill-over is not sufficient to require gralnting of 
separate trials. The defendant must make a strong showing of prejudice. U.S. v. 
Cleveland. 590 F.2d at 29. 

Bruton cannot be circumvented by taking codefendants' statemenfls in the 
presence of each other. It is the opportunity for confrontation at triElI that is 
important. Hall v. Wain wri!?ht. 559 F.2d 964 (5th Cir. ] 977), ('en dewu·ed. 434 
U.S. 1076 (1978). But, Bruton does not apply to interlocking confessions since risk 
that a properly instr,ucted jury wiIJ be unable to disregard the codl!fendant's 
confession is not present when a defendant's own confession is in evidem~e. Parker 
v. Randolph. 422 U.S. 62 (1979) (confessions were redacted by the use of blanks 
or "another person"). The interlocking confessions need not be identic:al to come 
within this exception; it is sufficient if the confessions are substantially the same 
and consistent on the major elements of the crime. U. S. v. Dizdar. 58/, F.2d 1031 
(2d Cir. 1978); U.S. ex. reI. Stainbrid!?e v. Zelker. 514 F.2d 45 (2d Cir. 1975), cert. 
denied. 423 U.S. 872 (1975). 

Bruton does not apply when the trial is before a judge. Cockrell v. 
Oberhauser. 413 F.2d 256 (9th Cir. 1969), cert. denied. 397 U.S. 994 (1970). 

8. INADMISSIBILITY OF STATEMENTS RELATED 1rO PLEAS 
AND OFFERS OF PLEAS 

Under Rule ] l(e)(6) of the Federal Rules of Criminal Procedure and RU]e 410 
of the Federal Rules of Evidence, evidence of a plea of guilty later wiithdrawn or a 
plea of nolo contendere to the crime charged or any other crime, and evidence of 
offers to so plead, as weJI as statements made in connection with such pleas or 
offers, are not admissible in any criminal proceeding. 

The purpose of this rule is to encourage plea bargaining. The importance of 
plea negotiations to the criminal justice system was emphsized by the Supreme 
Court in Blackledge v. Allison. 43] U.S. 63 (1977). See also San/obello v. New 
York. 404 U.S. 257 (197]). Not every discussion between an ac:cused and a 
government agent is a plea negotiation that is inadmissible, however. U.S. v. 
Robertson. 582 F.2d 1356 (5th Cir. ] 978) (en banf'). "Statements are inadmissible 
if made at any point during a discussion in which the defendant se(~ks to obtain 
concessions from the government in return for a plea." U.S. v. Herman. 544 F.2d 
791,797 (5th Cir. ]977). 

Lack of a causal connection between the bargain and the confession precludes 
exclusion of the confession. HUI/o v. R.oss. 429 U.S. 28, 30 (1976). The defendant 
must "make manifest" his intent to seek a plea bargain before he seeks the route 
of self-incrimination in order for the exclusion to apply. U.S. v. Levy. 578 F.2d 
896 (2d Cir. J978). But evidence of a phone call by defendant to a postal inspector 
stating that the defendant would plead guilty in return for a two-year maximum 
sentence was held to be inadmissible in U.S. v. Brooks. 536 F.2d ] 137 (6th Cir. 
1976). See also U.S. v. Verdoorn. 528 F.2d 103 (8th Cir. 1976); U.S. v. Smith. 525 
F.2d 1017, 1021 (10th Cir. 1975); U.S. v. Ross. 493 F.2d 771 (5th Cir. ]974). 

Admissions not made in the course of formal bargaining, however, may still 
be adduced at trial. U.S. v. Levy. 578 F.2d at 901-902; U.S. v. Stirling. 571 F.2d 
708, 730-732 (2d Cir.), cert. denied. 439 U.S. 824 (1978). An after-the-fact 
assertion by the accused that he was attempting to negotiate a plea will be viewed 
on the objective record. See U.S. v. Robertson. 582 F.2d at 1366-1371. The court 
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will look to whether there was an actual sUbjective expectation to negotiate a plea 
and whether the accused's expectation was reasonable at the time. Cf U.S. v. 
Calimano, 576 F.2d .637 (5th Cir. 1978); Toler v. Wyrick, 563 F.2d 372 (8th Cir. 
1977), cert. denied, 435 U.S. 907 (1978); Calabrese v. U.S., 507 F.2d 259 (1st Cir. 
1974); Ford v. U.S., 418 F.2d 855 (8th Cir. 1969). 

B. IDENTIFICATIONS BEFORE TRIAL 
1. SIXTH AMENDMENT RIGHTS 

A federal defendant's right to counsel at all critical stages of the criminal 
process is guaranteed by the sixth amendment (" ... and to have the Assistance of 
Counsel for his defence"). Failure to provide counsel to the accused at these 
critical stages, without a knowing waiver, renders evidence of a lineup or showup 
inadmissible per se. Under these circumstancs, subsequent in-court identifications 
of the accused may be admitted only if the government demonstrates the witness' 
in-court identification was independent of the tainted pretrial identification. 

The right to counsel does not extend to on-the-scene identifications, 
photographic displays, voice identifications, or unplanned confrontations, either 
before or after the initiation of judicial criminal proceedings. 

Due process under the fifth amendment requires the exclusion of testimony 
identifying an accused where impermissibly suggestive pretrial identification 
proceedings give rise to a very substantial likelihood of irreparable 
misidentification. The dominant consideration is the "reliability" of the 
identification as determined by the "totality of the circumstances" in each case. 

This section addresses the admissibility of pretrial identification evidence 
within the purview of the fifth and sixth amendments and considers other 
peripheral questions, including the application of Rule 801(d)(I)(C) of the Federal 
Rules of Evidence which permits a witness to testify concerning a previous 
extrajudicial identification of the accused so long as the witness is available for 
cross-examination. 

The "lineup" or the "showup" at which pretrial identification evidence is 
obtained is deemed a "critical stage" of the prosecution which, under the sixth 
amendment, entitles the accused to the presence of counsel. Stovall v. Denno, 388 
U.S. 293 (1967) (suspect in one-on-one confrontation in victim's hospital room); 
Gilbert v. Cai{fomia, 388 U.S. 263 (1967) (post-indictment lineup); U.S. v. Wade, 
388 U.S. 218, 237 (1967) (post-indictment lineup). Although the accused may not 
refuse on fifth amendment grounds to participate in a lineup, id. at 221, he must, 
under ordinary circumstances, be offered the opportunity to have counsel present. 
Substitute counsel may satisfy .this requirement. U.S. v. Smallwood, 473 F.2d 98 
(D.C. Cir. 1972). In the absence of a knowing waiver by the accused of the right 
to have counsel present, evidence of the lineup or showup identification is 
inadmissible per se, U.S. v. Wade, 388 U.S. at 237, and no subsequent 
identification, including an in-court identification, is admissible unless the 
government can demonstrate that it had a source independent of the tainted 
pretrial identification. Gilbert v. Cal!fornia, 388 U.S. at 272. The Second Circuit, 
noting that precise compliance with the Wade-Gilbert rule may be difficult at the 
pre-arraignment or pre-indictment stage, has said that an in-court identification 
after a violation of the rule may be permitted if the trial judge is properly satisfied 
that the in-conrt identification was affected only "insignificantly or not at all and 
that no injustice could have occurred .... " U.S. v. Edmons, 432 F.2d 577, 585 (2d 
Cir. 1970). 

il 
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In Kirby v. Illinois, 406 U.S. 682 (1972), the Court, in a plurality opinion, held 
that the Wade-Gilbert sixth amendment rule is not applicable to confrontations 
before the commencement of formal criminal proceedings. Citing Kirby, the 
Second Circuit has held that issuance of a warrant of arrest under New York law 
sufficiently marks the initiation of judicial criminal proceedings to require that 
counsel be present at a subsequent showup. U.S. ex rei. Robinson v. Zelker, 468 
F.2d 159, 163 (2d Cir. 1972), cert. denied, 411 U.S. 939 (1973). 

A defendant without counsel who was confronted on numerous occasions by 
potential witnesses in the two days following arrest was not deprived of the sixth 
amendment right to counsel at the time since adversary judicial proceedings had 
not been initiated. McGu.rf v. Alabama, 566 F.2d 939, 941 (5th Cir.), cert. denied, 
436 U.S. 949 (1978). Accord, U.S. v. Taylor, 530 F.2d 639, 641 (5th Cir.), cert. 
denied, 429 U.S. 845 (1976). 

The Supreme Court in Moo,-e v. Illinois, 434 U.S. 220, 226 (1977), citing 
Kirby, did not limit the right to counsel to only post-indictment identifications, 
but to any corporeal identification "conducted 'at or after the initiation of 
adversary judicial criminal proceedings-whether by way of formal charge, 
preliminary hearing, indictment, information, or arraignment.'" In Boyd v. 
Henderson, 555 F.2d 56 (2d' Cir.), cert. denied, 434 U.S. 927 (1977), a case of first 
impression in the Second Circuit, the court, relying on Kirby, 406 U.S. at 682, 
held that there was no sixth amendment right to counsel before formal charges 
were filed where identification was made at defendant's arraignment, with counsel, 
on another charge. 

Since adversary proceedings had not been instituted at the time defendant 
appeared in a police lineup the evening of the robbery, there was no constitutional 
right to appointment of counsel at the lineup. LAcoste v. Blackburn, 592 F.2d 
1321 (5th Cir.), cert. denied, 100 S. Ct. 458 (1979). Nor does an arrest on probable 
cause without a warrant, even though the arrest is for the crime with which 
defendant is eventually charged, initiate judicial criminal proceedings, and 
consequently, there is no constitutional right to counsel at the lineup conducted 
subsequent to arrest but before the formal charge is made. Caver v. Alabama, 577 
F.2d 1188, 1195 (5th Cir. 1978). 

In U.S. v. Tyler, 592 F.2d 261 (5th Cir. 1979), a defendant in custody for an 
unrelated offense at the time of a lineup was not deprived of his right to counsel 
since the government had not "committed itself to prosecute" on the subject 
offense. Use of testimony of a witness, who was unable to identify the defendant 
in a photographic display two weeks after the crime but nearly nine months later 
made an identification at a staged confrontation during a trial recess, violated the 
defendant's sixth amendment right to counsel. Cannon v. Alabama, 558 F.2d 
1211, 1217 (5th Cir. 1977). 

A courtroom "showup" when defendant was being arraigned on another 
charge did not constitute a sixth amendment violation where prosecution had not 
been instituted on the subject charge; and since a critical stage of the pros(;\.!ution 
had not been reached, it was not necessary to have counsel present. Jackson v. 
Jago, 556 F.2d 807 (6th Cir. 1977). Accord, Sanchell v. Parratt, 530 F.2d 286, 290 
n.2 (8th Cir. 1976). 

The defendant's right to counsel was not abridged by a series of informal 
"aural showups" consisting of brief, matter of fact conversations concerning 
routine matters when no effort at interrogation was made. U.S. v. Woods, ~44 
F.2d 242, 263 (6th Cir. 1976), cert. denied, 429 U.S. 1062 (1977). 
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The defendant's sixth amendment right to counsel had not attached at the 
time of confrontation with a potential witness in the absence of the initiation of 
"adversary judicial proceedings." U.S. v. Derring, 592 F.2d 1003, 1006 n.4 (8th 
Cir. 1979). 

The Ninth Circuit, citing U.S. v. Ash, 413 U.S. 300, 321 (1973) (n~ right to 
have counsel present .during witness view of post-indictment photographic array), 
has held that pretrial identifications by government witnesses of voices obtained 
through lawful electronic surveillance are not, for sixth amendment purposes, 
critical stages of the criminal proceedings in which the witnesses are to eventually 
testify. U.S. v. Kim, 577 F.2d 473, 480-481 (9th Cir. 1978); U.S. v. Thomas, 586 
F.2d 123 (9th Cir. 1978). Accord, U.S. v. Dupree, 553 F.2d 1189, 1192 (8th Cir.), 
cerro denied, 434 U.S. 986 (1977). 

It is well settled that on-the-scene identifications which occur within minutes 
of the witnessed crime in the absence of counsel are not prohibited by Wade. U.S. 
V. Abshire. 471 F.2d 116 (5th Cir. 1972); U.S. v. Savage, 470 F.2d 948 (3d Cir. 
1972), cert. denied. 412 U.S. 930 (1973); Spencer v. Turner. 468 F.2d 599 (10th 
Cir. 1972), cert. denied. 410 U.S. 988 (1973); U.S. ex rei. Cummings V. Zelker, 455 
F.2d 714 (2d Cir.), cert. denied. 406 U.S. 927 (1972); U.S. V. Sanchez, 422 F.2d 
1198, 1200 (2d Cir. 1970) ("consistent with good police work"). 

The Second Circuit has held that Wade requires notice to defense counsel 
before a witness walks into a courtroom during a trial in a prearranged effort to 
identify the defendant. U.S. V. Roth. 430 F.2d 1137 (2d Cir. 1970), cert. denied, 
400 U.S. 1021 (1971). But it is clear that the sixth amendment is not violated if the 
confrontation between witness and defendant is inadvertent and not deliberately 
arranged by the government. See. e.g .• U.S. v. Gentile. 530 F.2d 461, 468 (2d Cir. 
1976), cert. denied. 426 U.S. 936 (1976); U.S. V. Kaylor. 491 F.2d 1127 (2d .Cir. 
1973), vacated on other grounds, 418 U.S. 909 (1974). 

The Supreme Court has differentiated between pretrial lineups and pretrial 
photographic identifications. Unlike post-indictment pretrial lineups, 'pretrial 
photographic identifications, whether before or after indictment, have not been 
held to be a "critical stage" in the criminal proceedings requiring right to counsel. 
U.S. V. Ash. 413 U.S. 300, 321 (1972). See also Hill V. Wyrick, 570 F.2d 748 (8th 
Cir.), cert. denied, 436 U.S. 921 (1978); Anderson V. Maggio, 555 F.2d 447, 450 
n.5 (5th Cir. 1977). 

2. FIFTH AMENDMENT DUE PROCESS RIGHTS 

No person shall be held to answer for a capital or otherwi~e infamous 
crime ... , without due process of law .... 

The "totality of the circumstances" must be examined in determing whether 
police identification procedures in a lineup or showup are "unnecessarily 
suggestive and conducive to irreparable mistaken identification" and thus violative 
of due process under the fifth and fourteenth amendments. Stovall v. Denno, 388 
U.S. 293, 302 (1967). See Coleman V. Alabama, 399 U.S. I (1970); Foster v. 
California, 394 U.S. 440 (1969). Similarly, photographic identifications must not 
be "so impermissively suggestive as to give rise to a very substantial likelihood of 
irreparable misidentification." Simmons V. U.S., 390 U.S. 377, 384 (1968). 
Whether an identification procedure is improper under the fifth amendment 
depends upon the totality of the circumstances in each case. [d. at 383; Stovall v. 
Denno, 388 U.S. at 302. 

In Neil V. Biggers, 409 U.S. 188 (1972), involving a rape victim's showup 
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identification seven months after the crime (and before the Stovall decision), the 
Court refused to apply a per se rule and concluded that the identification 
although suggestive, was reliable under the totality of the circumstanc~s .test. Th~ 
factors to be weighed in assessing reliability against the corrupting eff'!;~t of the 
suggestive procedure include (I) the witness' opportunity to view the cn:11inal at 
the time of the crime, (2) the witness' degree of attention, (3) the accuracy of his 
prior description of the criminal, (4) the level of certainty demonstrated at the 
confrontation, and (5) the time between the crime and the confrontation. Id. at 
199-200. See AI/en V. Estelle. 568 F.2d 1108 (5th Cir. 1978). 

Manson V. Brathwaite. 432 U.S. 98, 114 (1977), held that "reliability" is the 
linchpin in determining the admissibility of identification testimony for 
confrontations occurring both before and after Stovall v. Denno. and adopted the 
factors to be considered as those set out in Neil V. Biggers. See Hudson v. 
Blackburn. 601 F.2d 785 (5th Cir. 1979) (in-court identification not fatally tainted 
by suggestive procedure whereby single photographs of defendant and codefendant 
were shown to witness the day before trial, six months after robbery); Jackson v. 
Fogg, 589 F.2d 108 (2d Cir. 1978) (pre-lineup confrontation at station house 
arranged by police was suggestive and trial identifications denied due process); 
U .. S. V. Bierey. 588 F.2d 620 (8th Cir.), cert. denied, 440 U.S. 927 (1979) 
(dlffer~nce in height, weight, and facial hair of those in lineup, not necessarily 
suggestive); Cronnon v. Alabama, 587 F.2d 246 (5th Cir.), cert. denied, 440 U.S. 
974 (1979) (in-court identification sufficiently reliable even though photographic 
spread suggestive); U.S. v. Baykowski. 583 F.2d 1046 (8th Cir. 1978) (defendant in 
photo spread was only one wearing stolen sweater and the photo identification 
was excluded as unreliable); U.S. V. Herring. 582 F.2d 535 (10th Cir. 1978) (in
court identification not invalid where witness was with defendants for two or three 
hours, was aware he would be called to identify them, and photos displayed were 
not suggestive). 

In U.S. v. Sheehan, 583 F.2d 30 (1st Cir. 1978), two later photo displays, six 
and one-half months apart, which then included defendant where witness' . , 
s:lectlOns. we~e not suggested and cross-examination was vigorous and extensive, 
did not give flSe to substantial likelihood of irreparable misidentification. 

The Supreme Court in Simmons v. U.S .• 390 U.S. at 384, established the 
standard for judging photographic identification procedures and said that such 
identification would be set aside only if the "procedure was so impermissibly 
suggestive as to give rise to a very substantial likelihood of irreparable 
m.isidentification." The Fifth Circuit in U.S. v. Henderson, 489 F.2d 802, 805 (5th 
CIr. 1973), cert. denied, 417 U.S. 913 (1974), applied a two-step test: "( 1) whether 
th: procedures followed were 'impermissibly suggestive,' and then (2) whether, 
beIng so, they created 'a substantial risk of misidentification.' " To make these 
d?terminations the district courts conduct in camera hearings to inquire into the 
Circumstances of the challenged identification procesures. See, e.g., U.S. V. 

Baykowski, 583 F.2d 1046, 1047 (8th Cir. 1978); U.S. v. Bubar, 576 F.2d 192, 197 
(2d Cir. 1977); Williams v. McKenzie, 576 F.2d 566, 571 (4th Cir. 1978); U.S. v. 
Flickinger, 573 F.2d 1349, 1358 (9th Cir.), cert. denied, 439 U.S. 836 (1978). 

In U.S. ex rei Moore V. /IIinois. 577 F.2d 411 (7th Cir. 1978), cert. denied, 440 
U.S. 919 (1979), the court weighed the possibly corrupting effect of a suggestive 
confrontation as bearing on the reliability of the victim's in-court identification 
and found tha t the victim's identification was based upon her observation of 

. defendant other than at the suggestive pretrial confrontation. See also U.S. V. 

Alden, 576 F.2d 772 (8th Cir.), cerr. denied, 439 U.S. 855 (1978); U.S. v. 
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Flickinger. 573 F.2d at 1358 (voice identification). 
In U.S. v. Bubar. 567 F.2d at 198, since the government witness, a participant 

in the alleged crime, haJ an independent basis in memory sufficient to support his 
in-court identification without reliance on an intervening single photograph, his in
court identification was deemed reliable. 

Applying the "totality of the circumstances" test, the court, in Boyd v. 
Henderson. 555 F.2d 56 (2d Cir.), cert. denied. 434 U.S. 927 (1977), found a 
courtroom showup not suggestive where the defendant was one of six black 
defendants who appeared for arraignment on other charges and the witness had 
no idea when or where he would appear. See also U.S. v. Smith. 602 F.2d 834 
(8th Cir.), cert. denied. 100 S. Ct. 215 (1979) (procedure not so impermissibly 
suggestive where defendant was only person wearing bib overalls in photospread 
in light of fact all but two of the eyewitnesses failed to identify him); U.S. v. 
Coades. 549 F.2d 1303 (9th Cir. 1977) (suspect returned to the scene of the crime 
for a showup shortly after the occurrence); Sanchell v. Parratt. 530 F.2d 286 (8th 
Cir. 1976) (substantial likelihood of irreparable misidentification as defendant 
repeatedly was presented as a single suspect to victims who initially failed to 
identify him). Cf, Williams v. McKenzie. 576 F.2d 566 (4th Cir. 1978) 
(photographic identification from only four photos was not unduly suggestive; no 
per se rule requiring six photos in spread). 

In Dupuie v. Egeler. 552 F.2d 704 (6th Cir. 1977), the court declined to apply 
a per se rule that federal due process requires rejection of otherwise admissible 
identification testimony simply because the witness to a crime might have seen a 
newspaper photograph of the accused before the lineup or in-court identification. 

Because the possibility of irreparable misidentification is as great when the 
out-of-court identification is from a tape recording as when it is from a 
photograph or a lineup, the same due process protection applies to either method. 
U.S. v. Pheaster. 544 F.2d 353 (9th Cir. 1976), cert. denied. 429 U.S. 1099 (1977). 

In U.S. v. Milhollan. 599 F.2d 519, 522 (3d Cir. 1979), the court held that in
court identifications of defendant were admissible even in face of earlier tainted 
identification procedures if the prosecution established by "clear and convincing" 
evidence that the later identifications were based on independent observations at 
the scene of the crime and not on the tainted procedure. It was held in U.S. v. 
Crews. 100 S. Ct. 1244 (1980), that an in-court identification of defendant was 
admissible since it was based upon the victim's untainted independent recollection 
which had no causal relationship with the intervening inadmissible photographic 
and lineup identifications of defendant following his illegal arrest. 

Identifications resulting from unexpected and unplanned encounters with 
defendants usually do not violate due process. U.S. v. Massaro. 544 F.2d 547 (Ist 
Cir. 1976), cert. denied. 429 U.S. 1052 (1977) (witness outside courtroom waiting 
for trial to begin saw defendant walk down the hall with two other men and 
immediately recognized him); U.S. v. Colclough. 549 F.2d 937 (4th Cir. 1977) 
(robbery victim's unexpected encounter with defendant who was standing in 
hallway outside courtroom). Although most accidental encounters do not involve 
any significant degree of suggestiveness requiring a review on constitutional 
grounds, the Ninth Circuit concluded in Green v. Loggins. 614 F.2d 219, 223 (9th 
Cir. 1980), that a chance holding cell encounter between the state's star witness 
(who previollsly iden tified another as the assailant) and the murder suspect 
defendant, was unnecessarily ~nd impermissibly suggestive under the totality of the 
circumstances, where (1) the setting of the encounter made it clear the defendant 
liad been accused of some crime; (2) the defendant was identified as the state's 
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suspect by the, book~ng officer mentioning his name; and (3) the encounter resulted 
from the state s negligent. exercise of its control over the witness and the accused. 

~h~n ~efe~d.a~t falls to allege the existence of any lineup conditions that 
~o~ d Just~fy flDdlDg the in-court identification tainted in any way, the pre
indictment lineup d~es not violate defendant's due process rights. U.S. v. Taylor, 
530 F.2d 639 (5th CI~.), cert. denied. 429 U.S. 845 (1976). See also Hill v. Wyrick. 
5~0 F.2d 7~8 (8th Cir.), cert. denied. 436 U.S. 921 (1978) (no factual allegations 
~ ~t pretnal photographic display was ill any way impermissibly suggestive)' 

d
o nson v. R~·dd/~. 56~ F.2d 312 (4th Cir. 1977) (general unsupported allegation of 
ue process VIOlatIOn In a showup). 

In U.S. v. Hines. 455 F.2d 1317 (D.C. Cir. 1971), cert. denied, 406 U.S. 975 
(1 9721' the court hel? that once an eyewitness has made a positive identification at 
a
h 

vall? showup or lineup, government counsel's review of that identification with 
t e. witness ~hro~gh t?e use of photographs in preparation for trial does not taint 
an m-court IdentificatIOn. 

. Rights of de~endants. are n~t pre~~diced by the use of photographs rather than 
a .lineup to obtam eyewitness Identifications. U.S. v. Boston, 508 F 2d 1171 (2d 
Or. ~97~), cer~. denied. 421 U.S. 1001 (1975). Even though a defe~dant has no 
~O;stlt~tlOnal nght. to a li~eup.' a c~urt ordered lineup may be granted by the trial 
JU ge,. In the exercls.e of hiS discretion; and if the request is made promptly after 
the cnme or arre.st, It may be of value to both sides. U.S. v. Estremera, 531 F 2d 
1103, I II I (2d Gr.), cen denied. 425 U.S. 979 (1976). . 

In a b~nch trial, it .shou.l~ b: noted, the court may exercise more lenient 
standards. With respect to IdentifICatIOn evidence. See Smith v. Paderick 519 F 2d 
70 (4th. C.lr.), cert. denied. 423 U.S. 935 (1975). ' . 

It IS .Important th~t photographic spreads used by the government be retained 
for Possl.ble use at tnal, or at least be subject to reconstruction. Otherwise the 
court, bemg una~le t.o m~ke an independent jUdicial review of their contents, rna 
assume the pretnal Identification procedures were impermissibly ~~lggestiv<~. Se; 
e.g., U.S. v. Sanchez. 603 F.2d 381 (2d Cir. 1979). ' 

3. EVIDENCE OF EXTRAJUDICIAL IDENTIFICATIONS 
Rule. 801(d)(I)(C) of Feder~l. Rules of Evidence provides, "A statement is not 

hearsa~ If . .'. the declara~t testifies at the trial or hearing and is subject to cross
.exa,!l1na.tlOn cOncernlOg the statement, and the statement is ... one of 
~dentlficatlO? of a ~rson ma~e after perce!ving him .... " The purpose of the rule 
IS to permit the mtroductlOn of !dentlfications made by a witness When his 
memory w~s fre~her and .there was I:ss opportunity for influence to be exerted 
u:on th~ witness recollectIOn. ProtectIOn against misidentifications is afforded by 
t be reqUirement t.hat the declarant be available for cross-examination. Questions 
a out the probative valu~ ~f .t?e testimony are for the jury. Consequently, Rule 
801(d)(I)(C) gove.rns admiSSibility, not sufficiency. See, e.g., U.S. v. Hudson, 564 
F.2d I37? (9th Gr. 1977). In U.S. v. Marchand, 564 F.2d 983, 996 (2d Cir 1977) 
cert. d~med, 434 U.S. 1015. (19781' the court held that" 'Rule 801(d)(I)(C)'should 
. .. be Interpreted as allowmg eVidence of prior identification by the witness of a 
photograph of the person wh?m he had initially perceived,' 4 Weinstein & Berger, 
~ommentary on Rules of EVidence for the United States Courts and Magistrates 
.OI-!07 !o 108 (1976), and also to descriptions and sketches [photographic 
Iden~ficatlOn an? sketch made by a witness rather than a police artist]." 

he sketch ~tselr need o.0t satisfy the requirements of Rule 801(d)(1)(C), but 
only the authentication reqUirements of Rule 901. Statements of witnesses that the 
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sketch looked like the robber met the requirements of Rul(: 801 in U.S. v. 
Moskowitz, 581 F.2d 14,21 (2d Cir.), cert. denied, 439 U.S. 871 (1978). The 
testimony of the artist was no more necessary as a condition of admissibility than 
a photographer's testimony would have been had the witnesses identified a 
photograph. Id. In U.S. v. Watson, 587 F.2d 365 (7th Cir. 1978), cert. denied, 439 
U.S. 1132 (1979), the court permitted out-of-court identification testimony of 
witness who was positive and unequivocal about his identification of the 
defendants at a showup, yet some six months later at trial he was somewhat less 
certain. The court noted that the application of the criteria set forth in Neil v. 
Biggers, 409 U.S. 188 (1972), established the reliability of the identification a.nd 
that there were other circumstances (incriminating physical evidence) which 
showed the reliability of the identification. U.S. v. Watson, 587 F.2d at 368 n.3. 
See also U.S. v. Lewis, 565 F.2d 1248 (2d Cir. 1977), cert. denied, 435 U.S. 973 
(1978) (failure of witness who made pretrial photographic identification of 
defendant to make corporeal identifications at trial did not render testimony of 
FBI agent, that witness had previously identified defendant, inadmissible where 
witness recalled prior identifications and so testified); Anderson v. Maggio, 555 
F.2d 447 (5th Cir. 1977) (witness at trial could properly testify that he identified a 
particular photograph, seen by him at an unsuggestive pretrial proceeding, of the 
defendant as the robber). 

The absence of counsel in violation of U.S. v. Wade, 388 U.S. 218 n967), 
would render the out-of-court identification inadmissible per se. Where counsel 
was not required, such out-of-court identification is subject to the due process 
standards of Stovall 1'. Denno, 388 U.S. 293 (19.67). If, under Stovall, the out-of
court identification is found to have been unnecessarily obtained by impermissibly 
suggestive means, evidence of it must be excluded from trial. Manson v. 
Brathwaite, 432 U.S. 98 (1977); Neil v. Biggers, 409 U.S. 188, 199-200 (1972). 

It should be noted that one circuit, citing Mallory v. U.S., 354 U.S. 449 
(1957), has held that evidence of lineups, conducted during an investigatory delay 
in violation of Rule 5(a), should be excluded. Adams v. U.S., 399 F.2d 574 (D.C. 
Cir. 1968), terr. denied, 393 U.S. 1067 (1969). See U.S. v. llroadhead, 413 F.2d 
1351 (7t~, Cir. 1969), cert. denied, 396 U.S. 1017 (1970) (Rule 5 applies to lineups 
as well as confessions). 

Although m'ug shots are generally indicative of past criminal conduct and 
lik(!.Iy to raise inferences of past criminal behavior in the minds of th~ jury, t~ey 
may be admitted under certain circumstances, particularily where theV probative 
value outweighs the prejudicial effect. The First and Second Circuits have adopted 
principles governing the introduction into evidence of "mug shot" photographs 
which have been used in making out-of-court identifications: (I) the government 
must have demonstrable need to introduce the photographs; (2) the photographs 
themselves, if shown to the jury, must not imply that the defendant has a pri~r 
criminal record; and (3) the manner of introduction at trial must be such that It 
does not draw particular atten~ion to the source or implications of the 
photographs. U.S. v. Fosher, 568 F.2d 207, 214 (1st Cir. 1978). In Fosher, even 
though a "demonstrable need" was present for introduction of mug shots, their 
admission was an abuse of discretion where defendant's gUilt was less than 
overwhelming, when the photographs were clearly mug shots showing inartistic 
masking of prejudicial features, and colloquy concerning admissibility had taken 
place in presence of the jury. U.S. v. Harrington, 490 F.2d 487, 494 (2d Cir. J973) 
(in spite of "demonstrable need," the introduction of "mug shots" constituted 
reversible error where the method of masking defendant's criminality and the 
police source of the photograph had been awkwardly handled before the jury). 

CHAPTER III 

THE GRAND JURY AND IMMUNITY 

The Constitution requires that federal felonies be charged by grand jury 
indictment. U.S. Const. Amend. V. The grand jury may use its subpoena powers 
to determine whether there is probable cause to believe a crime has been 
committed and that a particular individual or corporation committed it. 
Information gathered during the course of a grand jury's investigation is also a 
primary source of evidence which may be offered by the prosecution at trial. 

The powers of the grand jury are not defined in federal statutory law. The 
statutes authorize district courts to call grand juries, provide for the manner of 
such calling, define a quorum, and give the court the right to excuse or discharge 
grand jurors; but, the powers of the grand jury, a common-law institution, have 
been defined by the courts on a case-by-case basis. 

A. PROCEDURES 
Rule 6 of the Federal Rules of Criminal Procedure and 18 U.S.c. §§3331-

3334 vest in the district courts the power to summon regular and special grand 
juries. Special grand juries serve for a term of 18 months, and a district court may 
extend that term for another 18 months. 18 U.S.c. §3331(a). The term of a 
regular grand jury is limited to 18 months and cannot be extended by judicial 
action. See U.S. v. Fein, 504 F.2d 1170 (2d Cir. 1974). Extension of a special 
grand jury's term is not reviewable on appeal, absent a showing of flagrant abuse. 
In re Korman, 486 F.2d 926 (7th Cir. 1973). 

Federal grand juries must consist of at least 16 and not more than 23 persons. 
An indictment may be found upon the concurrence of 12 or more jurors. Rule 
6(0, Fed. R. Crim, P. While the Second Circuit has taken the position that the 
absence of some grand jurors during the presentation of some of the evidence does 
not affect the validity of an indictment, U.S. v. Colasurdo, 453 F.2d 585 (2d Cir. 
197 I), cerr. denied, 406 U.S. 917 (1972), at least one district court has taken the 
view that at least 12 jurors must be present at all sessions of the grand jury where 
evidence is heard. U.S. v. Leverage Funding Systems, Inc., 478 F. Supp. 799 (C.O. 
Cal. 1979). But see U.S. v. Olin Corp., 465 F. Supp. 1120 (W.D.N. Y. 1979). 

All grand jury proceedings, except deliberations or voting, must be recorded 
electronically or by a stenographer. Rule 6(e)(l), Fed. R. Crim, P. The attorney 
for the government is responsible for maintaining the recordings or the reporter's 
notes. 

No federal grand jury can indict without the concurrence of the attorney for 
the government. He must sign the indictment. Rule 7(c), Fed. R. Crim, P. A court 
cannot compel an attorney for the government to sign an indictment because in 
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signing the indictment the attorney for the government is exercising a power 
belonging to the executive branch of the government. See Smith v. U.S .• 375 F.2d 
243 (5th Cir.), cert. denied. 389 U.S. 841 (1967); U.S. v. Cox. 342 F.2d 167 (5th 
Cir.), cert. denied. 381 U.S. 935 (1965); In re Grand Jury January 1969. 315 F. 
Supp. 662 (D.' Md. 1970). 

In U.S. v. Mandujano. 425 U.S. 564 (1976), the Supreme Court ruled that the 
sixth amendment right to counsel does not apply to grand jury appearances 
because criminal proceedings have not yet been instigated. However, a witness 
may leave the grand jury room to consult with counsel. In re Taylor, 567 F.2d 
1183 (2d Cir. 1977); U.S. v. Georr.fe. 444 F.2d 310 (6th Cir. 1971). Such departures 
from the grand jury room to consult with counsel may be subject to reasonable 
limitations. See In re Tierney. 465 F.2d 806, 810 (5th Cir. 1972), cert. denied. 410 
U.S. 914 (1973). 

A wi tness has the right to object to the presence of unauthorized persons 
during his testimony. In re Grand Jury Investif?ation. 424 F. Supp. 802 (E.D. Pa.), 
appeal dismissed. 576 F.2d 1071 (1976), cert. denied. 439 U.S. 953 (1978); U.S. v. 
DiGirlon~. 393 F. Supp. 997 (W.D. Mo. 1975), qtfd. 520 F.2d 372, cert. denied, 
423 U.S. 1033 (1975). The presence of unauthorized persons may also serve to 
void the grand jury's indictment. Latham v. U.S .. 226 F. 420, 424 (5th Cir. 1915); 
U.S. v. Phillips Petroleum Co., 435 F. Supp. 610, 618 (N.D. Okla. 1977). But see 
U.S. v. O/assman. 562 F.2d 954 (5th Cir. 1977), where the presence of an agent 
operating a movie projector did not vitiate an indictment. 

Defendants have frequently challenged the validity of letters of appointment 
of Justicl~ Department attorneys appearing before grand juries. These challenges 
have been uniformly rejected. U.S. v. Sklaroff. 552 F.2d 1156, 1160-1161 (5th Cir. 
1977), cerr. denied. 434 U.S. 1009 (1978); U.S. v. Cravero. 545 F.2d 406 (5th Cir. 
1976), cert. denied. 429 U.S. 1100 (1977); Scheherf?en v. U.S .• 536 F.2d 674 (6th 
Cir. 1976); In re DiBella. 518 F.2d 955 (2d Cir. 1975). However, courts are 
increasingly sensitive about potential conflicts created by attorneys from other 
federal agencies appearing before grand juries by special appointment. Following 
are cases which should be reviewed before a decision to make a special 
appointment of an agency attorney is reached: U.S. v. Birdman. 602 F.2d 547 (3d 
Cir. 1979), cert. denied. 100 S. Ct. 703 (1980); In re April 1977 Grand Jury 
Subpoenas.' General Motors Corp. v. U.S .• 573 F.2d 936 (6th Cir.), appeal 
dismissed en hanc. 584 F.2d 1366 (1978), cerr. denied. 440 U.S. 934 (1979); U.S. v. 
Gold. 470 F. Supp. 1336 (N.D. Ill. 1979). 

B. SUPERVISORY POWERS OF DISTRICT COURT 

Although the grand jury must turn to the court for enforcement of its orders, 
it has an independent constitutional identity and is not subject to the courts' 
directions and orders with respect to the exercise of its essential functions. U.S. v. 
U.S. District Court, 238 F.2d 713, 719 (4th elr. 1956), cert. denied, 352 U.S. 981 
(1957). The courts of appeals do have authority to issue mandamus to district 
courts under the All Writs Act, 28 U.S.C. § 1651(a), when the district court 
exceeds its authority by interfering with the work of a grand jury. Id. at 718. A 
court may not order a grand jury to come to a decision concerning an indictment, 
id. at 722; nor, maya court stay a grand jury's investigation pending the outcome 
of state litigation. In re Grand Jury Proceedings. 525 F.2d 151 (3d Cir. 1975). A 
court may' not interfere with the prosecutor's decision of what evidence to present 

THE GRAND JURY AND IMMUNITY 3-3 

to the grand jury and how to present it. U.S. V. Chanen, 549 F.2d 1306 (9th Cir.), 
cert. denied, 434 U.s. 825 (1977); Bursey v. U.S., 466 F.2d 1059 (9th Cir. 1972). 

c. EVIDENCE BEFORE GRAND JURY 
If an indictment is ~alid on its face, it is not subject to challenge on the 

gr?und that the grand Jury acted on the basis of inadequate or incompetent 
eVidence, or even evidence obtained in violation of the defendant's fifth 
amendment privilege against self··incrimination. U.S. v. Calandra. 414 U.S. 338, 
345 (1974); U.S. v. Blue. 384 U.S. 251 (1966); LAwn v. U.S., 355 U.S. 339 (1958); 
Costello v. U.S .• 350 U.S. 359 (1956). A grand jury may return an indictment 
based partly or solely on hearsay evidence. U.S. v. Brown, 573 F.2d 1274 (5th Cir. 
1978); U.S. v. Newcomb. 488 F.2d 190 (5th Cir.), cen denied. 417 U.S. 931 
(1974); U.S. v. Hickok. 481 F.2d 377 (9th Cir. 1973)' Doss v. U.S. 431 F 2d 601 
(9th Cir. 1970). " . 

Courts ha.ve rejected defense arguments that the government's failure to 
produce k~y witnesses ~fore the grand jury and its reliance upon hearsay before 
the grand Jury substantially undermined the policy underlying the Jencks Act, 18 
U.S.C. §35~. U.S. v. Head. 586 F.2d 508 (5th Cir. 1978); U.S. v. Short. 493 F.2d 
1170 (9th ~Ir.),.cerr. de~ie~. 419 U.S. 1000 (1974). However, the grand jury should 
not be mIsled mto ~eltevmg that a witness is basing his testimony on firsthand 
knowledge when he IS not. U.S. v: Harrinf?ton. 490 F.2d 487 (2d Cir. 1973); U.S. 
v. Estepa . . 471 F.~d 113~ (2d Or. 1972). Use of hearsay testimony when non
h~arsay testImony ~s readIly available could invalidate an indictment if the court 
fInd~ that t.here IS a high probability that had the grand jury heard the 
eyewltnes~es It would not have indicted. U.S. v. Curz. 478 F.2d 408, 410 (5th Cir.), 
:ert. demed. 414 U.S. 910 (1973). An indictment may not be based solely on the 
mformal unsworn hearsay testimony of the prosecutor. U.S. v. Hodge 496 F 2d 
87 (5th Cir. 1974). • . 

~cau~e the g:a?d jury determines only probable cause, the prosecutor may be 
sel~ctlv.e In deCIdIng what evidence to present to the grand jury. There is no 
obh.g~t.lOn to present all evidence that might be exculpatory or undermine the 
credl~llIty of the ~overnment's witnesses. U.S. v. Smith. 595 F.2d 1176 (9th Cir. 
1979), U.S. v. Slmth. 552 F.2d 257 (8th Cir. 1977); U.S. v. Y. Hata & Co. Ltd .• 
535 F.2d 508 (9.th Cir.), cert. denied. 429 U.S. 828 (1976); U.S. v. Gardner, 516 
F.2d 334 <7th CIr. 1975),. cert. denied. 422 U.S. 861 (1976); Jack v. U.S .• 409 F.2d 
522 (9th Clr. 1969); Lorame v. U.S .• 396 F.2d 335 (9th Cir.), cert. denied. 393 U.S. 
933 (1968); U.S. v. DePalma. 461 F. Supp. 778 (S.D.N. Y. 1978). Some courts 
have made e~ceptions to the general rule that a prosecutor need not present 
e~culpatory eVIdence to the grand jury in factual situations where fairness would 
dIctate such a result. In U.S. v. Phillips Petroleum Co .• 435 F. Supp. 610 (N.D. 
Ok ~a. 1977), the ~~u rt held. that a prosecutor's failure to present exculpatory 
testImony aft7r advlsmg the witness that his statements would be considered part 
of the grand JUry records was an abuse that rendered the proceedings defective. In 
U.S,. v. ~ro~ensa~o. 440 F. Supp. 561 (S.D.N.Y. 1977), the prosecutor knew that 
the Identlfy~ng ~Itne~s in a one-witness identification case had expressed doubts 
about the IdentificatIOn and this fact was not presented to the grand jury' the 
court found this procedure improper. See also U.S. v. Carcaise, 442 F. Supp. '1209 
(M.D. Fla. 1978). 
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Rule 12(b)(2) of the Federal Rules of Criminal Procedure requires that 
arguments regarding the propriety of matters occurring before the grand jury must 
be raised before trial or they will deemed to be waived. V.S. v. Daley, 564 F.2d 
645 (2d Cir. 1977), ('ert. denied, 435 U.S. 933 (1978); U.S. v. Kaplan, 554 F.2d 958 
(9th Cir.), cert. denied, 434 U.S. 956 (1977). 

1. CALLING AND QUESTIONING OF WITNESSES AND 
WARNINGS 
The grand jury's broad authority to subpoena witnesses is considered essential 

to its task and the Supreme Court has declined to make exceptions to the 
longstanding principle that "the public has a right to every man's evidence." 
Branzburl? v. Hayes, 408 U.S. 665, 668 (1972); V.S. v. Mandujano, 425 U.S. 564 
(1976). A witness may not refuse to answer questions before a grand jury unless he 
can assert his fifth amendment privilege or establish that some other common-law 
privilege applies. U.S. v. Mandu;ano, 425 U.S. at 571. (See chapter on Privileges, 
infra.) Even when a grand jury witness asserts his fifth amendment right, a 
prosecutor may continue, the examination by pursuing other lines of inquiry. U.S. 
v. Cohen, 444 F. Supp. 1314 (E.D. Pa. 1978). 

The grand jury's right to inquire into possible offenses is generally 
"unrestrained by the technical procedural and evidentiary rules governing the 
conduct of criminal trials." U.S. v. Calandra, 414 U.S. 338, 343 (1974). The only 
rule in the Federal Rules of Evidence that applies to grand jury proceedings is 
Rule 501 (privileges). See Rules 101 and llOl(c) and (d), Fed. R. Evid. 

A witness may not refuse to respond to a subpoena or refuse to answer 
questions on the grounds of relevance, Blair v. U.S., 250 U.S. 273 (1919); U.S. v. 
Doe. 457 F.2d 895 (2d Cir. 1972), cert. denied. 410 U.S. 941 (1973); V.S. v. 
Weinberl? 439 F.2d 743 (9th Cir. 1971), or because he feels that testifying may 
result in physical harm, U.S. v. Gomez. 553 F.2d 958 (5th Cir. 1977); Dupuy v. 
U.S .• 518 F.2d 1295 (9th Cir. 1975); U.S. v. Doe. 478 F.2d 19~ (1st Cir. 1973); In 
re Kill?o. 484 F.2d 1215 (4th Cir. 1973); lAtona v. U.S .• 449 F.2d 121 (9th Cir. 
1971). A witness must respond to a grand jury subpoena even if his compliance 
results in hardship or inconvenience. U.S. v. Calandra. 414 U.S. at 345. 

The first a mendment does not protect a newsman from being called by a 
grand jury to testify concerning his news sources. Branzburg v. Hayes. supra. 
However, post-Branzburl? departmental policy requires approval of the Attorney 
General before a newsman is subpoenaed. The first amendment also does not 
preclude questioning a grand jury witness concerning his past political 
associations. U.S. v. Weinberl? supra. 

A potential defendant may properly be subpoenaed to appear before a grand 
jury that is investigating his activities. "It is in keeping with the grand jury's 
historic function as a shield against arbitrary accusations to call before it persons 
suspected of criminal activity, so that the investigation can be complete." V.S. v. 
Mandujano. 425 U.S. 564, 573 (1976). However, a potential defendant does not 
have the right to appear before the gra"nd jury. U.S. v. Smith. 552 F.2d 257 (8th 
Cir. 1977); U.S. v. Gardner. 516 F.2d 334 (7th Cir.), cerro denied, 423 U.S. 861 
(1975);,p.S. v. Neidelman. 356 F. Supp. 979 (S.D.N.Y. 1973). There is no duty of 
the prosecution to tell a grand jury witness what evidence it may have against him. 
V.S. v. Del Toro, 513 F.2d 656, 664 (2d Cir.), cert. denied, 423 U.S. 826 (1975). A 
defendant who falsely testified and is later charged with perjury cannot claim 
entrapment because the government used taped conversations between the 

1 
THE GRAND JURY AND IMMUNITY 

defendant and an informant to frame its questions and did not advise the 
defendant that such tapes existed. U.S. V. Edelson. 581 F.2d 1290 (7th Cir. 1978), 
cert. denied. 440 U.S. 908 (1979). 

Once an indictment has been returned, it is an abuse of process to call a 
defendant to testify concerning pending charges or to use the grand jury's 
subpoena power to gather other evidence for trial. V.S. V. Doss. 563 F.2d 26:; (6th 
Cir. 1977); U.S. v. Fahey, 510 F.2d 302 (2d Cir. 1974) (held to be harmless error 
and usable for impeachment); V.S. v. fisher. 455 F.2d llOl ('-:.{ Cir. 1972). 
However, despite the fact that a prosecution is pending, the government may call 
witnesses before the grand jury if the primary purpose of calling them is to 
investigate the possible commission of other offenses, even if the evidence received 
may also relate to the pending indictment. V.S. v. Gibbons, 607 F.2d 1320 (10th 
Cir. 1979); In re Grand Jury Proceedings (Pressman), 586 F.2d 724 (9th Cir. 
1978); V.S. v. Zarattini, 552 F.2d 753 (7th Cir.), cert. denied. 431 U.S. 942 (1977); 
U.S. v. Beasley, 550 F.2d 261 (5th Cir.), cert. denied, 434 U.S. 863 (1977); V.S. v. 
Woods, 544 F.2d 242 (6th Cir.), cert. denied, 429 U.S. 1062 (1976); V.S. V. 

Braasch, 505 F.2d 139 (7th Cir. 1974), cert. denied, 421 U.S. 910 (1975). While 
ordinarily the party alleging abuse must bear the burden of proving that grand 
jury process is being used to gather evidence for trial, Woods. supra. where the 
underlying facts sought to be established are the same for both investigations, the 
burden may shift to the government to demonstrate good faith. V.S. V. Kovaleski. 
406 F. Supp. 267 (E.D. Mich. 1976). A grand jury should never be used to gather 
evidence for a civil case, In re Grand Jury Subpoenas April 1978, Etc .• 581 F.2d 
1103 (4th Cir. 1978), cert. denied. 440 U.S. 971 (1979); FTC V. Atlantic Riclffield 
Co., 567 F.2d 96, 104 n.19 (D.C. Cir. 1977); In re Special March 1974 Grand 
Jury, Etc., 541 F.2d 166 (7th Cir. 1976), cert. denied, 430 U.S. 929 (1977); but a 
witness' fear that evidence may improperly find its way into the hands of 
governmental agencies for use in future civil litigation is no basis for failure to 
comply with a subpoena, Coson v. U.S., 533 F.2d 1119 (9th Cir. 1976). 

A grand jury witness should be given fair opportunity to respond fully to 
questions and, whenever possible, should not be limited to the "yes" or "no" 
answers that typify responses to leading questions. V.S. v. Boberg. 565 F.2d 1059 
(8th Cir. 1977). A perjury conviction that rests on a witness' response to leading 
questions will be strictly scrutinized for fairness. ld. at 1063. Unnecessary, 
repetitious questioning designed to coax a witness into the commission of perjury 
or contempt of court is an abuse of the grand jury process. Bursey v. V.S., 466 
F.2d 1059 (9th Cir. 1972). In U. S. V. Bruzgo. the Third Circuit criticized a 
prosecutor for threatening a reluctant witness with loss of citizenship and calling 
her a "thier' and a "racketeer." 313 F.2d 383, 384 (3d Cir. 1967). Gratuitous 
comments by the prosecutor that the defendants were connected with organized 
crime have also been condemned. U.S. V. Serubo. 604 F.2d 807 (3d Cir. 1979); 
U.S. v. Riccobene, 451 F.2d 586 (3d Cir. 1971). And an indictment has been 
dismissed where a district court found that the prosecutor misled the potential 
defendant-witness into believing he could be compelled to answer without 
explaining his fifth amendment rights and the immunity procedure. U.S. v. Pepe. 
367 F. Supp. 1365 (D. Conn. 1973). 

The Supreme Court has declined to extend the fourth amendment's 
exclusionary rule to grand jury proceedings. Questions based on evidence obtained 
from an illesal search and seizure do not constitute independent violations of a 
grand jury witness' fourth amendment rights. U.S. v. Calandra. supra. Costello v. 
U.S .• J50 U.S. 359 (1956), prevents the same sort of issues being raised to 
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invalidate the indictment. In a case involving a confession obtaine? by .tort~re, ~he' 
Ninth Circuit has extended the Calandra analysis to sta~ements given. In vIOlatlc,n 
of the fifth amendment. In re Weir, 495 F.2d 879 (9th Or.), cert. demed, 419 U.S. 
1038 (1974). . 

Questions derived from illegal electronic ~u.r~elll~nce, howev~r, are .not 
permissible because of the specific statutory prohibitIOn In thee Omn.lbus Cnme 
Control and Safe Streets Act of 1968 against the use of such eVldenct, 18. U.S.c. 
§§2510-2520. Gelba".f v. U.S., 408 U.S. 41 (1972). Gelbard left o~en the Is~ue of 
whether a witness v. hv refuses to answer a question because he believes ~hat It was 
derived from illegal electronic surveillance is entitled to ~ plenar,Y hearing on the 
issue. In cases where the legality of court-ordered surveillanc~ IS c?all.en~ed the 
Second, Fifth, Seventh, and Ninth Circuits have hel.d that ~ Judge s findings ~f 
facial validity after an in camera review of electromc surveillance documents .IS 
sufficient, and no discovery or further hearing is .required. Matter q[ SpecIal 
Februnrv 1977 Grand Jury, 570 F.2d 674 (7th Or. 1978); In re Grand Jury 
Proceedi~gs (Worobyst), 522 F.2d 196 (5th Cir. 1975); Droback. v. U.S., 509 F.2d 
625 (9th Cir. 1974), cert. denied, 421 U.S. 964 (1975); In re Pers/(,~, 491.F.2d 1156 
(2d eir.), cert. denied. 419 U.S. 924 (1974). In contrast, the .Flrst, ~lghth, and 
District of Colu.mbia Circuits have held that the witness is entitled to Inspect the 
application for the wiretap, the supporting affidavits, the court or~er, and the 
affidavit stating the length of the surveillance. If !he gove:nment Interposes a 
secrecy objection, the court should excise the secret infOrmatIOn and then release 
the documents. In re Grand Jury Proceedings (Katsouros), .F.2d __ _ 
(D.C. Cir. 1979); Melickian v. U.S .. 547 F.2d 416 (8th Cir.), cert. defiled, 430 U.S. 
986 (1977); In re Lochiatto, 497 F.2d 803 (1st Cir. 1974).. . 

In cases where a witness alleges that illegal electromc surveillance .occurs and 
there is no court order, the necessity for and the specificity of the dem.al that the 
government must make depend upon the specificity of the witness' claim. Matt~!r 
o[ Archeluta, 561 F.2d 1059 (2d Cir. 1977); In re Mil/ow, 529 F.2d 770 (2d Or. 
1976)' In re Grand Jurv Impaneled January 21, 1975 (Freedman), 529 F.2d 543 
(3d Cir.), cert. denied, '425 U.S. 992 (1976); U.S. v. Tucker, 526 F.2d .279 (5th 
Cir.), cert. denied, 425 U.S. 958 (1976); In re Quinn, 525 F.2d 222 (l~t Or. 1.975); 
Matter of Grand Jury (ViKiI), 524 F.2d 209 (10th Cir. 1975), ce:t. demed, 42.5 U:~. 
927 (1976) (this opinion has an appendix that discusses all earlIer c.ases .by circUIt). 
A general denial by affidavit of the government attorney is sufficient In respon.se 
to a general unsubstantiated allegation, U.S. v. Stevens, 510 F.2d 1101. (5th ~Ir. 
1975) whereas a hearing might be appropriate where there are partlculanzed 
allega;ions. See Vigil, supra. A person who is not a witness o~ a defend~nt has no 
stand ing to allege improper use before a grand jury of eVlde?ce denved from 
illegal electronic surveillance. In re Vigorito, 499 F.2d 135 I (2d Or. 1974) .. 

The Supreme Court has not decided whether fifth amendment w~rmngs are 
constitutionally required for grand jury witnesses. See U.S. v. W~shmgto.n, 43~ 
U.S. 181, 186 (1977). The Court has decided tha~ a. grand ~ury ~Itn.ess 
incrirrinating testimony, if not compelled, is admiSSible agal.nst him In a 
subsequent prosecution even if he was not told that he ~as a pot~ntlal defe?dant, 
Washington, supra,' and, the failure of the prosecution to ~Ive full M~randa 
warnings or of the witness to understand them does not reqUl~e suppreSSIOn of 
peIjured tecimony in a subsequent perjury trial, U.S. v. MandUJano, supra,'. U.S. 
v. Wong, 431 U.S. 174 (1977). Nonetheless, .the Justice D«:partment has estabh.shed 
an internal policy of advising grand jury witnesses of their fifth .am~ndment fights 
and of their status as "targets," if that is the case. The Second OrcUlt has affirmed 
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th~ suppression of ~rjured grand jury testimony becau:;e a Strike Force attorney 
fa lied to warn a witness that he was a putative defendant. That court based its 
ruling on its supervisory powers rather than on constitutional grounds, observing 
that it was the uniform practice among federal prosecutors in the Second Circuit 
to give such warnings. U.S. v. Jacobs, 547 F.2d 772 (2d Cir. 1976), cert. dismissed, 
436 U.S. 931 (1978). While other circuits have not followed the Second, such 
rulings are possible in view of the Justice Department's announced practice of 
giving warnings. See U.S. v. Crocker, 568 F.2d 1049, 1055 (3d Cir. 1977). 

2. SUBPOENAS DUCES TECUM 

The grand jury has the power to subpoena physical evidence in addition to 
testimony. It can subpoena voice exemplars, U.S. v. Dionisio, 410 U.S. 1 (1973), 
and handwriting samples, U.S. v. Mara, 410 U.S. 19 (19-73). It can summon a 
witness to appear in a lineup, In re Melvin, 550 F.2d 674, 677 (1st Cir. 1977); and 
a district court may order reasonable physical force to compel a defiant grand jury 
witness to appear in a lineup, Appeal q[ Maguire, 571 F.2d 675 (1 st Cir.), cert. 
denied, 436 U.S. 911 (1978). However, the majority of cases concerning subpoenas 
duces tecum involve requests by grand juries for documents. 

Grand jury subpoenas are governed by Rule 17(c) of the Federal Rules of 
Criminal Procedure which provides that a court may quash or modify any 
subpoena duces tecum if compliance therewith would be unreasonable or 
oppressive. The party opposing enforcement of the subpoena bears the burden of 
sh.owing that it is unreasonable or oppressive. In re Lopreato, 511 F.2d 1150 (1st 
Clr. 1975); In rp Grand Jury Proceedin![s (Schqfield I), 507 F.2d 963 (3d Cir. 
1975). The issue can be raised by the witness filing a motion to quash pursuant to 
Rule 17(c) or by the witness' refusal to comply, thereby forcing the government t.o 
move for enforcement. (See Procedures for Enforcement of Subpoenar:: and 
Compulsion Orders, this chapter, i'![ra.) An order denying a motion to quash is 
not appealable. U.S. v. Ryan, 402 U.S. 530 (1971); In re Grand Jury Subpoenas, 
April 1978, At &Itimore, 581 F.2d 1103 (4th Cir. 1978), cert. denied, 99 S. Ct. 
.1533 ~ 19~9). ~owever, any court order suppressing evidence during a grand jury 
lilvestlgatIOn IS appealable by the government pursuant to 18 U.S.C. §3731. In re 
february 1978 Grand Jury, F.2d (3d Cir. 1979). A contempt order 
IS appealable. In re Grand Jury Subpoena, May 1978, At &Itimore, 596 F.2d 630 
(4th Cir. 1979); In re Grand Jury Investigation, Etc., 566 F.2d 1293 (5th Cir.), 
c~rt. de~ied, 437 U.S. 905 (1978). Where the district court has permitted a non
Witness mtervenor lo be heard, courts wi11 permit appeal by an intervenor without 
the necessity of a contempt sentence. In re Grand Jury Proceedings (Cian/rani), 
563 F.2d 577 (3d Cir. 1977). 

!he. Tenth Circuit has adopted a three-pronged test that has been widely used 
by dlstnct courts for evaluating grand jury subpoenas duces tecum for documents: 
(I) the material sought must be relevant to the investigation being pursued; (2) the 
documents sought must be described with reasonable particularity; and (3) the 
subpoena must be limited to a reasonable period of time. U.S. v. Gurule, 437 F.2d 
239 (10th Cir.), cert. denied. 403 U.S. 904 (1970). The requirement of relevance is 
not the same test of probative value used at trial' rather the court should 
determine whether the records sought have some' concei~able relation to a 
legitimate object of grand jury inquiry. In re Rabbinical Seminary, Etc., 450 F. 
Supp. 1078 (E.D.N.Y. 1978); In re Special November 1975 Grand Jury, Etc., 433 
F. Supp. 1094 (N.D. m. 1977); In re Grand Jury Subpoenas Duces Tecum, Etc., 
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391 F. Supp. 991 (D.R.I. 1975). In deciding what constitutes "reasonable 
particularity," courts are cognizant of the limitations on a grand jury's ability to 
know precisely how a witness' books and records are kept; thus, a subpoena 
calling for the entire contents of three file cabinets could meet the requirement of 
reasonable particularity because the witness knew what was wanted. In re 
Horowitz. 482 F.2d 72 (2d Cir. 1973). Designation of records by general terms 
used in the acco'unting and finance fields is sufficiently definite and reasonable. 
Maller of Witness Before the Grand Jury. 546 F.2d 825 (9th Cir. 1976). The 
statute of limitations may be used as a guide to determine what constitutes a 
reasonable time period; however, the statute of limitations is not necessarily 
determinative because time-barred facts might be relevant to issues such as intent. 
Coson v. U.S .. 533 F.2d 1119 (9th Cir. 1976). 

Since the cost of compliance normally falls on the party being subpoenaed, it 
is one of the factors that a court may consider in determining whether a subpoena 
is unreasonable or oppressive under Rule 17(c). Cost should be measured by what 
it costs to provide original documents since copying is generally undertaken by the 
witness for his own convenience. In re Grand Jury No. 76-3 (MIA) Subpoena 
Duces Tecum, 555 F.2d 1306 (5th Cir. 1977). See also In re Grand Jury Subpoena 
Duces Tecum, Etc .. 436 F. Supp. 46 (D. Md. 1977). Financial institutions may be 
entitled to reimbursement for the costs associated with subpoena compliance 
under the Right to Financial Privacy Act, 12 U.S.c. §3415, depending upon the 
kinds of documents subpoenaed. 

The fact that successive grand juries subpoena the same documents does not 
demonstrate an abuse of process. Robert Hawthorne, Inc. v. Director of Internal 
Revenue. 406 F. Supp. 1098 (E.D. Pa. 1976); U.S. v. Culver, 224 F. Supp. 419 (D. 
Md. 1963). See U.S. v. Thompson. 251 U.S. 407 (1920). 

Motions to quash grand jury subpoenas frequently rely on the case of Hale v. 
Henkel. 201 U.S. 43 (1906), to support the proposition that an overly broad grand 
jury subpoena constitutes a forbidden search in violation of the fourth 
amendment. Although not explicitly overruled, that decision has been substantiaBy 
undermined by a subsequent Supreme Court decision. In Re Horowitz, 482 F.2d 
(2d Cir. 1973). In U.S. v. Dionisio. 410 U.S. at 9, the Supreme Court held that" ... 
a subpoena to appear before a grand jury is not a 'seizure' in the Fourth 
Amendment sense, even though that summons may be inconvenient or 
burdensome. " 

The records of a state are not immune from grand jury pl')CeSS because of any 
constitutional considerations of stat;; sovereignty. In re Special April 1977 Grand 
Jury (Scott). 581 F.2d 589 (7th Cir. 1978), cert. denied, 439 U.S. 1046 (1978). If 
subpoenaed records do not bear on protected legislative acts, the federal common
law legislative privilege or state constitutional speech and debate clauses do not 
protect state &~nators and other legislative officials from subpoenas for their 
records. In re Grand Jury Proceedings (Cia'1frani), 563 r.2d 577 (3d Cir. 1977). 

Recognizing that direct 'delivery of a mass of documents to 23 laymen would 
be "unproductive if not chaotic," courts have upheld the use of ~ubpoenas which 
provided that they could be satisfied by delivery of the described documents to 
agents of the IRS or FBI. Robert Hawthorne, Inc. v. Director of Internal 
Revenue, 406 F. Supp. at 1118. Court orders providing that records may be 
delivered to investigative agents are proper. U.S. II. Universal Manufacturing Co., 
525 F.2d 808 (8th Cir. 1975). Such arrangements are not the same as the 
"forthwith subpoenas" that were severely criticized by the Sixth Circuit in 
Consumer Credit Insurance Agency, Inc. v. U.S., 599 F.2d 770 (6th Cir. 1979), 
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cert. denied. 100 S. Ct. 1078 (1980), and the Third Circuit in U.S. v. Hilton. 534 
F.2d 556 (3d Cir. 1976), ('ert. denied. 429 U.S. 828 (1976), as improper attempts to 
circumvent the requirements of the fourth amendment· for obtaining search 
warrants. Subpoenas duces tecum should only direct compliance on dates when 
the grand jury is sitting. See U.S. v. Hilton. supra. It should be noted that, in 
deciding to allo'l' production of documents without a witness appearing to testify 
that compliance is complete, a prosecutor may give up testimony that could have 
impeachment value in later contempt proceedings or at trial, if documents covered 
by the subpoena should later be discovered. 

D. SECRECY OF PROCEEDINGS AND 
DISCLOSURE 

The Supreme Court has consistently held that the proper functioning of the 
grand jury system depends upon maintaining the secrecy of grand jury 
proceedings. In Douglas Oil Company of California v. Petrol Stops, Etc., 411 
U.S. 211, 219 (1979), the Court reiterated the four distinct interests that are served 
by this policy. 

First, if preindictment proceedings were made public, many prospective 
witnesses would be hesitant to come forward voluntarily, knowing that 
those agains t whom they testify would be aware of that testimony. 
Moreover, witnesses who appeared before the grand jury would be less 
likely to testify fully and frankly, as they would be open to retribution 
as well as to inducements. There also would be the risk that those 
about to be indicted would flee, or would try to influence individual 
grand jurors to vote against indictment. Finally, by preserving the 
secrecy of the proceed ings, we assure that persons who are accused but 
exonerated by the grand jury will not be held up to public ridicule. 

Rule 6(e)(2) of the Federal Rules of Criminal Procedure imposes an obligation 
to main tain the se,.:recy of matters occuring before the grand jury upon grand 
j~rors, interpreters, stenographers, operators of recording devices, typists who 
transcribe testimony, attorneys for the government and government personnel 
authorized to assist attorneys for the government. Rule 6(e) further defines four 
limited exceptions to the secrecy requirement: (I) disclosure to an attorney for the 
government in the performance of such attorney's duty; (2) disclosure to such 
government personnel as an attorney for the government deems necessary to assist 
such attorney in the enforcement of federal criminal law; (3) disclosure by a court 
preliminary to or in connection with a judicial proceeding; and (4) disclosure to a 
defendant who can demonstrate that matters occurring before the grand jury may 
be grounds for dismissing the indictment. 

Rule 6(e) does not impose a secrecy obligation on witnesses, in re 
Investigation Before April 1975 Grand Jury, 531 F.2d 600 (D.C. Cir. 1976); and it 
is improper for a prosecutor to instruct a witness that he must keep his knowledge 
of the proceedings confidential, U.S. v. Radetsky, 535 F.2d 556, 569 nn.15-16 
(10th Cir.), cert. denied. 429 U.S. 820 (1976). However, a witness has no general 
right to a transcript of his testimony. In re Bianchi, 542 F.2d 98 (lst Cir. 1976); 
&st v. U.S., 542 F.2d 893 (4th 'Cir. 1976). This rule has bee;:- applied even where 
a witness asserts a need for a transcript in order to decide whether to recant his 
testimony to avoid perjury charges, but refuses to verify his petition at the request 
of the court. U.S. v. Clavey, 565 F.2d 111 (7th Cir.), cerr. denied, 439 U.S. 954 
(1978). 
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The phrase "matters occurring before the grand jury" is not limited to the 
testimony of witnesses, but also extends to internal memoranda that would reflect 
what transpired. before the grand jury. U.S. Industries, Inc. v. U.S. District Court, 
345 F.2d 18 (9th Cir. 1965). As a general rule, however, physical evidence, such as 
a document, does not become secret merely because it has been presented to a 
grand jury if it was created for purposes other than the grand jury investigation, 
and its disclosure "does not constitute disclosure of matters occurring before the 
grand jury." U.S. v. Stanford, 589 F.2d 285, 291 (7th Cir. 1978), cert. denied, 99 
S. Ct. 1794 (1979). Stanford involved the use of subpoenaed documents by FBI 
agents during interviews of defendants, but courts have similarly interpreted the 
phrase where private parties sought documents, subpoenaed by a grand jury, for 
Use in civil litigation. See also U.S. v. Interstate Dress Carriers, Inc., 280 F.2d 52 
(2d Cir. 1960); U.S. v. Saks & Co., 426 F. SUpp. 812 (S.D.N.Y. 1976); Capital 
Indemnity Corp. v. First Minnesota Construction Co., 405 F. SUpp. 929 (D. 
Mass. 1975); Davis v. Romney, 55 F.R.D. 337 (E.D. Pa. 1972); Commonwealth 
Edison Co. v. Allis-Chalmers Man4(acturing Co., 211 F. SUpp. 729 (N.D. Ill. 
1962). A court order must be obtained to disclose documents or physical evidence 
subpoenaed by a grand jury if some form of privilege, such as the right of the 
owner to maintain the confidentiality of his records, would otherwise shield them 
from inspection. See U.S. v. RMI Co., 599 F.2d 1183 (3d Cir. 1979), which held 
that third parties from whom documents were subpoenaed have a right to 
intervene at the stage of a Rule 16 discovery motion. See also In Re Grand Jury 
Investigation (General Motors Corporation), 210 F. SUpp. 904 (S.D.N. Y. 1962). 
Situations may also arise where disclosing documents may in fact reveal what 
transpired before the grand jury. An example would be a general request for "all 
documents collected or received in conn~ction with the investigation of antitrust 
violations .... " In re Grand Jury Investigation of Ven-Fuel, 441 F. SUpp. 1299, 
1303 (M.D. Fla. 1977). See also Corona Construction Co. v. Ampress Brick Co., 
376 F. Supp. 598 (NO. Ill. 1974). 

The phrase "attorney for the government" is limited by Rule 54(c) to "the 
Attorney Genera I, an authorized assistant of the Attorney General, a United 
States Attorney, an authorized assistant of the United States Attorney .... " It 
does not include attorneys for state and county government. In re Holovachka, 
317 F.2d 834 (7th Cir. 1963). The phrase "for use in such attorney's duty" has 
been construed by the Second Circuit to mean that a court order need not be 
sought where the purpose of presenting grand jury minutes to a second grand jury 
is enforcement of perjury and false statement statutes. U.S. v. Garcia, 420 F.2d 
309 (2d Cir. 1970). The Fifth Circuit, however, has held that a court order should 
be sought before a prosecutor presents a grand jury with a transcript of testimony 
before another grand jury. U.S. v. Malatesta, 583 F.2d 748, 752-754 (5th Cir. 
1978). 

Attorneys for the government may in turn disclose grand jury material to 
other government personnel whom they deem necessary to assist them, but the 
attorney must disclose to the court a list of the persons to whom such disclosure 
has been made. Rule 6(e)(2)(A)(ii) and (B), Fed. R. Crim. P. But, there is no 
requirement that the assistance offered by other government personnel be technical 
in nature. In re Perlin, 589 F.2d 260 (7th Cir. 1978). And, the disclosure notice 
need not be filed prior to disclosl,lre, though the legislative history recommends 
doing so. 1'1 re Grand Jury Proceedings (Larry Smith), 579 F.2d 836 (3d Cir. 
1978). There is no requirement that a witness be given a copy of the government's 
disclosure Mi;C~;' t,,~f0re he can be required to comply with a SUbpoena. Id. at 840. 

-----~---
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The p~ra.s~ "ot~er government personnel" has been interpreted by one district 
court a~ lImItIng dIsclosure to federal government personnel. In re Grand Jury 
Proceedmgs, .445 ~. S~pp. 3.49 (D. R.I.), appeal dismissed, 580 F.2d 13 Ost Cir. 
1~78): The FIrst Clr~ult d~chned to review that decision because the order of the 
dIstrIct court denYIng dIsclosure was not a final order pursuant to 28 U.S.c. 
§ 1291, and th.e government did not seek an extraordinary writ under 28 U.S.C. 
§ 1651, or certIficati?n of the issue under 28 U.S.c. § I 292(b). In U.S. v. S,lanford, 
589 F.2d 285 (7th Or. 1978), cert. denied, 440 U.S. 983 (1979), the Seventh Circuit 
upheld ~ co~rt order ~r~itting disclosure to employees of the Iliinois Department 
of PublIc AId and. IllInOIS Department of Law Enforcement. The Sto,?(ord court 
appr~ve~ such dIsclosure orders where the grand jury took the precautions of 
swearIng In th~ stat~ government personnel as agents of the grand jury, instructed 
them as to ~helr dutIes, and cautioned them as to their secrecy obHgati~ns. 

~e~sonIng .that a witness is aware of his own testimony, courts have held that 
permIttIng ~ .wltne~s to review a transcript of his own testimony prior to trial is 
n~t a prohIbIted dIsclosure. U.S. v. Heinze, j;&~ F. Supp. 46, 57 (D. Del. 1973); 
Kin!:, v. Jones, 319 F. ~upp. 6~3, 657 (N.D. Ohln ,(910). It is improper, however, 
to dIsclose the grand Jury testImony of one witn~iijs to another witness. U.S. v. 
Bazzano, 570 F.2d 1120, 1124-1126 (3d Cir. 1977), cert. denied, 436 U.S. 917 
(1978/. ~azzan? distinguishes prohibited verbatim disclosure from the acceptable 
p~actlce In whl~h a prosecutor states in general terms the evidence which other 
WItnesses may gIve. 570 F.2d ill 1125. 

Co~rts may order disclosure preliminary to or in connection with judicial 
~roceedll1gs. Rule 6(e)(3)(C)(i), ~ed. R. Crim. P. In Douglas Oil Co. of Cal!fornia 
. ~elrol.S~ops: Inc., 441 U.S. 211, 221 (1979), the Supreme Court restated its 

eharlIer OpInIOn In U.S. v. Proctor and Gamble Co., 356 U.S. 677 (1958), and held t at 

a private party seeking to obtain grand jury transcripts must 
de~o~stra,te that "~ithout the transcript a defense would be greatly 
prejudICed or that WIthout reference to it an injustice would be done." 
356 U.S., at 682. Mo~eover, the Court required that the showing of 
need for the trans~rIpts be made "with particularity" so that "the 
:~c~~? of the proceedings [may] be lifted discretely and limitedly." Id., 

The S~pre~e Court, in denying disclosure in Douglas Oil, supra, held that the 
~art~ seeking dlsclo.sure bean the burden of demonstrating that the public interl!st 
In dIsclosure out~elghs t~e !nterest in secrecy, and describes the procedure to be 
followed ~hen prIvate .plaIntlffs Who sue in one district seek to discover transcripts 
of grand J.ury proceedmgs that occurred in another district. More than a general 
ne~d for dIscovery must be shown in order to tip the balance in favor of lifting the 
~eIl 0: se.crec~, and ~ourts also consider such factors as whether the grand jury 
investIgatIon I~ on-goIng and whether there is a possibility that disclosure might 
deter future WItnesses from freely coming forward to testify. Douglas Oil, supra,' 
U.S. v. Pro.ctor & Gamble Co., 356 U.S. 677 (1958); !IIinois v. Sarbaugh, 552 F.2d 
768 (7th Clr.), c:rt. denied, 424 U.S. 889 (1977); Texas v. U.S. Steel Corp., 546 
F.~d .626 (5th Or.), cen denied, 434 U.S, 889 (1977); U.S. Industries, Inc. v. U.S. 
Dist.rtct Court, 345 F.2d 18 (9th Cir.), cerr. denied, 382 U.S. 814 (1965); SEC v. 
NatIOnal Stude~t fl.!arketing Corporation, 430 F. SUpp. 639 (D.D.C. 1977). The 
standard f~r revIewIng orders granting or denying disclosure is abuse of discretion. 
Douglas Oil, supra. 

The phrase "preliminary to jUdicial proceedings" has been held to include 
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impeachment hearings, Haldeman Y. Sirka, 501 F.2d 714 (D.C. Cir. 1974), bar 
association grieva.nce committee hearings, U.S. v. Salanitro, 437 F. Supp. 240 (D. 
Neb. 1977); Doe v. Rosenberry, 255 F.2d I 18 (2d Cir. 1958), and police 
disciplinary hearings, Special February Grand Jury v. Conlisk, 490 F.2d 894 (7th 
Cir. 1973); In re Grand Jury r>'anscripts, 309 F. Supp. 1050 (S.D. Ohio 1970). 
One court has released transc(lpts to the public when it deemed that the public 
interest required disclosure, even though no judicial proceeding was involved or 
even contemplate-d. In re Biaf,?f,?i, 478 F.2d 489 (2d Cir. 1973). There is no first 
amendment right of the press to grand jury testimony not made public at trial. 
U.S. v. Gurnel', 558 F.2d 1202 (5th Cir. 1977), cert. denied, 435 U.S. 968 (1978). 

A defend~nt seeking pretrial disclosure of grand jury transcripts other than 
those he can obtain under the Jencks Act, 18 U.S.c. §3500, must demonstrate a 
particularized need. Dennis 1'. U.S .. 384 U.S. 855, 870 (1966). Unsubstantia~ed 
assertions of impropriety occurring before the grand jury do not establish 
particularized need. U.S. v. Mif,?el,l', 596 F.2d 511 (1st Cir. 1979); U.S. v. Edelson, 
581 F.2d 1290 (7th Cir. 1978); U.S. 1'. Kim, 577 F.2d 473 (9th Cir. 1978); U.S. v. 
Wallace, 528 F.2d 863 (4th Cir. 1976); U.S. Y. Tucker, 526 F.2d 279 (5th Cir.), 
cert. denied, 425 U.S. 958 (1976). The Freedo;n of Information Act, 5 U.S.c. 
§552, does not create a right to obtain grand jury transcripts. Thomas 1'. U.S., 597 
F.2d 656 (8th Cir. 1979). The need to ascertain the existence of a double jeopardy 
claim or the need to challenge the validity of search warrants may constitute 
particularized need for disclosure. U.s. v. HUf,?hes, 413 F.2d 1244 (5th Cir. 1969). 
However, in ca,'nera inspection may also be appropriate. See Star of Wisconsin v. 
Schaffer. 565 F.2d 961 (7th Cir. 1977), which held that a grand jury transcript 
could be released to a state court judge with suitable instructions to release it to 
counsel for a state defendant if it developed that grand jury minlltes might be 
exculpatory. Disclosure in habeas corpus actions is also governed by the 
particularized need test. DeVincent I'. U.S., 602 F.2d 1006 (1st Cir. 1979). 

Disclosure of grand jury material to agency attorneys or other government 
personnel for use in civil enforcement actions requires a court order based upon a 
showing of good faith that the grand jury process has not been abused. In re 
Grand Jury, 583 F.2d 128 (5th Cir. 1978). The courts may exercise closer scrutiny 
where the grand jury fails to return an indictment because, in such a case, there is 
a greater likelihood of improper use of grand jury process. In re Grand Jury 
Subpoenas. April 1978. Etc .. 581 F.2d I 103 (4th Cir. 1978), cert. denied, 99 S. Ct. 

1533 (1979). 

E. MOTIONS CHALLENGING MULTIPLE 
REPRESENTATION OF WITNESSES 

A district court has jurisdiction to discipline an attorney whose unethical 
conduct relates to a grand jury proceeding within that court's control. U.S. v. 
Gopman, 531 F.2d 262, 266 (5th Cir. 1976). When it appears that a conflict of 
interest exists on the part of an attorney representing multiple grand jury 
witnesses, the prosecutor may ask the court to disqualify the attorney from 
representing more than one witness or category of witnesses. Before making such a 
motion, the prosecutor should be prepared to demonstrate that an actual conflict 
(as opposed to a potential conflict) exists and that the actions of witnesses would 
have been different, but for the conflict. Matter of Investigative Grand Jury 
Proceedings. 480 F. Supp. 162 (N.D. Ohio 1979); In re Special Grand Jury, 480 F. 
Supp. 174 (E.D. Wis. 1979). 
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An actual con~ict exists when an attorney represents an organizational client, 
~uc~ .as a la?or Union, that would have an interest in making full disclosure, and 
mdlvldual wltn~sses who have an interest in resisting disclosure. Gopman, supra. 
An actual conflict also exists where one attorney represents an immunized witness 
and a targe~ witness, because it would be in the immunized witness' interest to 
m~ke full disclosure, Maller of Grand Jury Proceedings, 428 F. Supp. 273 (E.D. 
Mich. 1976): or where the attorney himself is a target of the investigation or a 
defendant In a re.lated c.ase, U.S. v. Clarkson 567 F.2d 270 (4th Cir. 1977) 
(conte.mp~ proceedmg agamst an attorney who contin'ued representation); In re 
l~vesllgatlOn Before ,:ebr~ar.l' 1979, Lynchburg Grand Jury, 563 F.2d 652 (4th 
Clr. 1977): In such SItuations, a witness cannot waive the right to conflict-free 
representation. because of the competing public interest in the effective functioning 
of the grand Jury. In re Grand JUri' Inl'estiaation 436 F Suno 818 (W 0 Pa 1977). ' <">' • r-. • ••• 

Because of the importance attached to the right to counsel of one's choosing 
courts are reluctant to disqualify counsel where only a potential for conflict can b; 
shown: Suc~ a .situation exists where several witnesses Who are jointly represented 
all claim their fifth amendment privilege or experience a failure of recollection but 
where none has been immunized. In re Taylor. 567 F.2d 1183 (2d Cir. 1977)' 
Malter qf Gr~nd/ur.l' Empaneled January 21, 1975, 536 F.2d 1009 (3d Cir. 1976); 
In Re InvestigatIOn Before April I, 1975 Grand Jury, 531 F.2d 600 (D.C. Cir. 
1976); In re Grand Jury, 446 F. Supp. 1 132 (N.D. Tex. 1978). 

~he Seventh Circuit has held that the government need not show an actual 
conflict but only a grave danger of conflict. However, in the same case, the court 
r~led that the gover~ment must do more than show that some jointly represented 
witnesses. have ~en tn~munized while others have not, it must. further demonstrate 
that the Im~untzed ~Itnesses could in fact provide information incriminating to 
the attorney s other clIents. Malter of Special Februan' 1977 Grand JUri' 581 F 2d 
1262 (7th Cir. 1978). ., . . 

F. IMMUNITY 
The Org~nized Crime Control Act of 1970 added sections 6001-6005 to Title 

~8 of th.e Untted S.tat7s <?~de, crea~i~g a single comprehensive' provision to govern 
Immu~lty grants I~ JudiCial .. a~mlntstratlve, and congressional proceedings, and 
a~endtng .0: re~ealtng ~.11 prIor .Immunity provisions. The immunity granted under 
thiS provIsIOn. IS that. no testimony or other information compelled under the 
order (?r any m.formatlon directly or indirectly derived from such testimony or 
other InfOrmatIOn) may be used against the witness in any criminal case." 18 
U.S.c. §6002. 

The act was des igned to reflect the "use" and "derivative use" immunity 
concept of Murphy v. Waterfront Commission. 378 U.S. 52 (1964) rather than the 
"transacti?nal" immunity concept of Counselman v. Hitchock, 142 U.S. 547 
(1892). This. s~tutory immunity is intended to be as broad as, but no broader 
than, the prIvIlege against self-incrimination. In Kastigar v. U.S .. 406 U.S. 441, 
462. (1972): the Supreme Court held that this limited grant of immunity by which 
testimony IS compelled under threat of imprisonment is constitutional: 

We c~nclude that the immunity provided by 18 U.S.C. §6oo2 leaves 
the .~Itness and the prosecutorial authorities in substantially the same 
poslt~on as .if the witnes~ had claimed the Fifth Amendment priVilege. 
The Imm~ntty therefore IS coextensive with the privilege and suffices to 
supplant It. 
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In addition to granting only use and derivative use immunity, these provisions 
differ from prior immunity statutes in three ways: (I) the immunity may be 
granted without regard to. the particular federal violation at issue; (2) the witness 
must claim his privilege; and (3) use of the immunity provisions must be approved 
in advance by the Attorney General or certain other designated persons. 

Before application to the court, the United States Attorney must make a 
judgment that the testimony or information sought may be necessary and in the 
public interest and that the witness has refused or is likely to refuse to testify .. 18 
U.S.C. § 6003(b). Within these parameters, the choice of who should receive 
immunity is extremely broad. Under the act, even the target of an investigation 
who has been arrested and charged with a crime the grand jury is investigating 
may be compelled to respond to questions concerning that very crime. Goldberg v. 
U.S., 472 F.2d 513 (2d Cir. 1973). And, the court may not withhold the order 
granting immunity if the factual prerequisites are met. Ryan v. Commissioner, 568 
F.2d 531 (7th Cir. 1977), cert. denied'I39 U.S. 820 (1978); U.S. v. Vancier, 515 
F.2d 1378 (2d Cir. 1975), cert. denied, 423 U.S. 857 (1975); U.S. v. Henderson, 
406 F. Supp. 417 (D. Del. 1915); (1970) U.S. Code Congo & Ad. News 4018. 

Witnesses who are granted immunity are not entitled, under the due process 
clause, to notice and hearing on an immunity request. Ryan v. Commissioner, 
supra. The immunity authorized by the statute is not self-executing; the witness 
must physically appear and claim the privilege before he can be held in contempt 
for refusing to testify. U.s. v. DiMauro, 441 F.2d 428 (8th Cir. 1971). A second 
immunity order is not required when a witness who was called to testify and held 
in contempt for his refusal to testify befote one grand jury is recalled before a 
second grand jury. In re Weir, 520 F.2d 662 (9th Cir. 1975). 

Once the witness has been granted immunity, he may not refuse to testify on 
the ground of the privilege against self-incrimination. Such refusal may be 
followed by contempt and a sentence. (See section on Enforcement of Subpoenas 
and Compulsion Orders, infra.) However, a witness may not be held in conte~pt 
if the body or court before which he testified clearly led him to believe he might 
still claim the priVilege. Raley v. Ohio, 360 U.S. 423 (1959). 

Neither the courts nor defense !counsel have a legal or constitutional right to 
use the immunity statute to compel the testimony of defense witnesses. U.S. v. 
Lenz, F.2d , 48 U.S.L.W. 2683 (6th Cir. 1980); U.S. v. Herman, 
589 F.2d 1191, 1200 (3d Cir. 1978), cerr. denied, 441 U.S. 913 (1979); U.S. V. 

Morrison, 535 F.2d 223 (3d Cir. 1976); U. S. v. Alessio, 528 F.2d 1079 (9th Cir.), 
cert. denied, 426 U.S. 948 (1976); U.S. v. Bautista, 509 F.2d 675 (9th Cir.), cert. 
denied, 421 U.S. 976 (1975); U.S. v. Allstate MOr/gage Corporation, 507 F.2d 492 
(7th Cir. 1974); U.S. v. Ramsey, 503 F.2d 524 (7th Cir. 1974), cert. denied, 421 
U.S. 999 (1975); Cerda v. US., 488 F.2d 720 (9th Cir. 1973); In re Kilgo, 484 F.2d 
1215 (4th Cir. 1973); U.S. v. Beml?an, 482 F.2d 171 (3d Cir. 1974); U.S. v. 
Jenkins, 470 F.2d 1061 (9th Cir. 1972), cert. denied, 411 U.S. 920 (1973); 
Morrison V. U.S., 365 F.2d 521 (D.C. Cir. 1966); Earl v. US., 361 F.2d 531 (D.C. 
Cir. 1966), cert. denied, 388 U.S. 921 (1967). 

Even after a witness has been granted "derivative use" immunity, he may stilI 
be prosecuted for crimes about which he has testified. Such prosecutions, however, 
face two hurdles. First, because it is the policy of the Department of Justice to 
avoid future prosecutions of witnesses for offenses disclosed under a grant of 
immunity, any such prosecution must be authorized in writing and personally 
signed by the Attorney General. Second, the immunity prohibits the prosecution 
from using the compelled testimony in any respect. The testimony therefore may 

---~----~---
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not be used either for investigative leads or to focus investigation on the witness. 
Once the defendant establishes that he has testified under a grant of immunity to 
matters related to the federal prosecution, the government has an affirmative duty 
to prove that the evidence it proposes to use is derived from a legitimate source 
wholly independent of the compelled testimony. Kastigar v. U.S" 406 U.S. 441, 
453, 460 (1972). That is, the government cannot satisfy its burden merely by 
denying that immunized testimony was used; it must affirmatively prove an 
independent source of evidence. U.S. v. N"'mes, 555 F.2d 51 (2d Cir. 1977). 

Where immunity is conferred on a potential defendant, the government has 
been strongly advi1;ed to make a written certification, prior to the testimony, 
stating what evidence it already has. Goldherg V. U.S., 472 F.2d 513, 516 n.5 (2d 
Cir. 1973). If testimony relevant to the charges is compelled from a witness before 
a grand jury, and the government then seeks his indictment, it may be appropriate 
to present the case to a different grand jury. Id. at 516 n.4. But see U.S. v. 
Calandra, 414 U.S. 338 (1974). In the view of some courts that have adopted a 
highly attenuated notion of "taint" in connection with use immunity statutes even 
these procedures may be insufficient. U.S. v. McDaniel, 482 F.2d 305, 311 (8th 
Cir. 1973); U.S. V. Dornall. 359 F. Supp. 684 (S.D.N.Y. 1973), rev'd on other 
grounds, 491 F.2d 473 (2d Cir.), cerr. denied. 419 U.S. 872 (1974). But see US. V. 

Bianco, 534 F.2d SOl, 511 n.14 (2d Cir.), cen denied, 429 U.S. 822 (1976). 
The use immunity statute applies only to past offenses. Specifically excepted 

by the statute are "a prosecution for perjury, giving a false statement, or otherwise 
[:,>;iling to comply with the order." 18 U.S.c. §6002. These exceptions were 
clJnsidered unnecessary by the drafters, see Glickstein V. U.S., 222 U.S. 139 (1911), 
but were included out of caution, (1970) U.S. Code Congo & Ad. News 4018. The 
grant of immunity covers only truthful testimony. It does not protect the witness 
against the subsequent use by the government of falsehoods or willful evasion in 
his immunized testimony. U.s. v. Tramllnti. 500 F.2d 1334 (2d Cir.), cert. denied, 
419 U.S. 1079 (1974). The fifth amendment clause itself would not protect a 
witness' refusal to answer questions which would incriminate him in the future as 
to crimes about to be committed. See U.s. V. Freed, 401 U.S. 601, 606-607 (1971). 

In New Jersey v. POr/ash. 440 U.S. 450 (1979), the Supreme Court ruled that 
testimony compelJed pursuant to a grant of use immunity could not be used to 
impeach a defendant in a later trial. In U.S. v. Apfelbaum, 100 S. Ct. 948 (1980), 
the Supreme Court held that the prosecution may use all relevant portions of an 
immunized witness' testimony in a subsequent perjury prosecution, and that the 
evidence should not be limited to those portions of the witness' testimony that 
constitute the corpus delicti or core of the false statement offense. See also U.S. 
V. Frumento, 552 F.2d 534 (3d Cir. 1977) (en bane); U.S. V. Hockenberry, 474 
F.2d 247 (3d Cir. 1973). Truthful immunized testimony cannot be used to prove 
earlier or later perjury. US. v. Berardelli, 565 F.2d 24 (2d Cir. 1977); US. V. 

Housand, 550 F.2d 818 (2d Cir.), cert. denied, 431 U.S. 970 (1977). 
The requirement that every sovereign, state or federal, recognize immunity 

granted by another sovereign protects a witness from use of immunized testimony 
in a subsequent state prosecution. In re Bianchi, 542 F.2d 98 (1st Cir. 1976); U.S. 
V. Watkins, 505 F.2d 545 (7th Cir. 1974). Because Rule 6(e) strictly limits 
disclosure of grand jury proceedings, a witness cannot refuse to testify because he 
fears prosecution by the authorities of foreign countries. In re Grand Jut)' 
Proceedings (Postal), 559 F.2d 234 (5th Cir. 1977), cert. denied, 434 U.S. 1062 
(1978); In re Parker, 411 F.2d 1067 (lOth Cir. 1969), vacated as moot, 397 U.S. 96 
(J970). 
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Because the fifth amendment privilege extends only to use in criminal 
proceed ings, compelled testimony can be used in subsequent civil proceedings. 
Ryan v. Commissioner, 568 F.2d 531 (7th Cir. 1977), cer/. denied, 439 U.S. 820 
(1978); In re Grand Jury ProceedinKs, 443 F. Supp. 1273 (D.S.D. 1978). 
Immunized testimony may be used in subsequent state bar disciplinary 
proceedings. In re Daley, 549 F,2d 469 (7th Cir.), cen denied, 434 U.S. 829 
(1977). It may also be used in license revocation hearings. Childs v. Schlilz, 556 
F.2d 1178 (4th Cir. 1977). 

G. PROCEDURES FOR ENFORCEMENT OF 
SUBPOENAS AND ORDERS COMPELLING 

TESTIMONY 
When' a witness refuses to testify or to provide other information to a grand 

jury, the attorney for the government can ask the court for an order to show cause 
why the witness should not be held in contempt. Rule 17(g), Fed. R. Crim. P. The 
Supreme Court has decided that the district court should first consider the 
feasibility of effecting compliance through the imposition of civil contempt 
pursuant to the Recalcitrant Witness Statute, 28 U.S.C. § 1826, before resorting to 
more drastic criminal contempt powers under 18 U.S.c. §401 as applied by Rule 
42 of the Federal Rules of Criminal Procedure. U.S. v. Wilson, 421 U.S. 309 
(1975); Shilli/ani v. U.S., 384 U.S. 364 (1966). Successive contempts are 
punishable as separate offenses. V.S. v. Hawkins, 501 F.2d 1029 (9th Cir.), cer/. 
denied, 419 U.S. 1079 (1974); U.S. v. Gebhard, 426 F.2d 965 (9th Cir. 1970). The 
court may use a co mb inat ion of civil and criminal contempt to vindicate its 
authority. U.S. v. Morales. 566 F.2d 402 (2d Cir. 1977); U.S. v. Marra, 482 F.2d 
1196, 1202 (2rl Cir. 1973). 

Civil cont:empt proceedings brought under 28 U.S.c. § 1826 do not give rise to 
a constitutional right to trial by jury because any fines or incarceration resulting 
is coercive and not punitive. Shillitani v. U.S., supra,' U.S. v. Boe, 491 F.2d 970 
(8th Cir. 1974); U.S. v. Handler, 476 F.2d 709 (2d Cir. 1973). However, courts 
have held that Rule 42(b) does apply to such proceedings, and a recalcitrant 
witness is entitled to notice and a reasonable opportunity to prepare a defense. In 
J':f! Grand Jury Inves/iKation. 545 F.2d 385 (3d Cir. 1976); In re DiBella, 518 F.2d 
955 (2d Cir. 1975); In re Sadin. 509 F.2d 1252 (2d Cir. 1975); U.S. v. Alter, 482 
F.2d 1016 (9th Cir. 1973). While five days is generally deemed to be adequate, 
what constitutes a reasonable time to prepare a defense is committed to the 
discretion of the district judge. In re Grand Jury Proceedings, 550 F.2d 1240 (3d 
Cir. 1977); Matter qr Grand Jury, 524 F.2d 209 (10th Cir.), cert. dismissed, 425 
U.S. 927 (1975); In re Sadin. supra,' U.S. v. Alter, supra. As little as one day has 
been held to be sufficient. U.S. v. Hawkins, supra. A witness who may be held in 
contempt is entitled to representatiiJr.\ and an indigent is entitled to court
appointed counsel. U.S. v. Anderson. 553 F.2d 1154 (8th Cir. 1977); In re DiBella, 
518 F.2d 955 (2d Cir. 1975); I" re Kilgo, 484 F.2d 1215 (4th Cir. 1973); Henkel v. 
Bradshaw, 483 F.2d 1386 (9th Cir. 1973). 

The party seeking to demonstrate that a subpoena is improper bears the 
burden of proof in a proceeding brought under 28 U.S.c. § 1826. In re Liberatore, 
574 F.2d 78 (2d Cir. 1978); In re Horowitz, 482 F.2d 72 (2d Cir.), cert. denied, 414 
U.S. 867 (1973). While accepting that the witness has the burden of showing cause 
for noncompliance, the Third Circuit requires that the United States make a 
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summary contempt provisions of Rule 42(a) may not be brought into play merely 
by having the witness repeat his refusal in the court's presence. Refusals to testify 
during a trial by a witness who has been granted immunity, however, may be 
punished summarily under Rule 42(a). U.S. v. Wilson, supra. While case law 
limits summary punishment under Rule 42(a) to imprisonment for six months, 
there is no maximum set for punishing criminal contempt after notice and hearing 
under Rule 42(b). A court may not impose a sentence of more than six months 
unless a defendant in a criminal contempt action is afforded a right to jury trial. 
Frank v. U.S., 395 U.S. 147 (1969); Chelf v. Schnackenberg, 384 U.S. 373 (1966). 
Bail for a defendant in a criminal contempt action is controlled by the provisions 
of Rule 46 of the Federal Rules of Criminal Procedure. 

H. GRAND JURY REPORTS 
In addition to its authority to indict or return a no true bill, a federal grand 

jury possesses common law authority to issue a report that does not indict for a 
crime. In re Johnson, 484 F.2d 791 (7th Cir. 1973) (and cases cited therein). See 
also u.s. v. Cox, 342 F.2d 167, 185-190 (5th Cir. 1965) (Wisdom, J., concurring), 
cert. denied. 381 U.S. 935. Congress has specifically authorized special grand juries 
to issue reports and has spelled out the procedures to be followed. 18 U.S.c. 
§3J33. The subject matter of such reports is limited by that section to matters 
relating to organized crime conditions in the district or the noncriminal 
misconduct in office of appointed public officers or employees. The district judge 
who receives the grand jury's report may expunge portions of such a report and 
order that it be disseminated. In re Report of Grand Jury Proceedings. 479 F.2d 
458 (5th Cir. 1973). Decisions to disseminate such reports are appealable by 
interested parties under the All Writs Act, 28 U.S.c. § 1651; the standard of 
review is abuse of discretion, Haldeman v. Sirica. 501 F.2d 714 (D.C. Cir. 1974). 
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CHAPTER IV 
PRETRIAL DISCOVERY AND 

DISCLOSURE 

Pretrial discovery and disclosure of evidence by either the government or the 
defense in a criminal case are primarily controlled by certain of the Federal Rules 
of Criminal Procedure and a body of case law dealing with the disclosure by the 
government of the identity of an informant and evidence potentially favorable to a 
defendant. This chapter outlines the various rights of both the government and the 
defendant to compel discovery or disclosure of evidence, the obligations imposed 
upon both parties before discovery or disclosure is required, and the limitations on 
the discovery process. 

The basic purposes of the Federal Rules of Criminal Procedure concerning 
discovery are to simplify the discovery procedure by clearly outlining the steps 
involved, and to avoid surprise and eliminate unfair advantage to either the 
government or the defendant, by requiring the disclosure of certain evidence in 
ad vance of tria I. Disclosure was designed to enable both parties to be better 
informed before trial, thereby reSUlting in (1) the elimination of numerous pretrial 
motions based on speCUlation and misinformation, (2) reducing and narrowing the 
legal and factual issues on the remaining pretrial motions, (3) more meaningful 
plea bargain negotiations, (4) the orderly presentation of the evidence at the trial 
itself, and (5) the elimination of motions for "last minute" trial continuances or 
mid-trial recesses based upon a claim of surprise to the introduction of certain 
evidence. 

Consequently, Rule 7(f) of the Federal Rules of Criminal Procedure provides 
that a defendant may obtain a bill of particulars where the charge is not framed 
with sufficient detail to enable him to prepare his defense, or to enter a plea of 
former jeopardy. Rule 12.1 mandates that, upon written demand of the 
government, a defendant must serve written notice of his intention to offer an alibi 
defense and state the place the defendant claims to have been and the names and 
address of witnesses upon whom he intends to rely to establish the defense. Rule 
12.2 requires that a defendant notify the government of his intention to base his 
defense upon insanity or mental disease or defect or of his intention to introduce 
expert testimony to establish the inconsistency of the mental condition with the 
mental state required for the offense charged. 

Rule 16 of the Federal Rules of Criminal Procedure defines or describes the 
evidence which a defendant may discover from the government. Generally, a 
defendant may discover any statement he has made, whether written or oral, his 
criminal record, documents and tangible objects taken from him or to be used in 
the government's case-in-chief, and the results of any tests or examinations 
conducted by the government in relation to the case. Under the rule, the 
government has a reciprocal but limited right of discovery to certain evidence of 
the defendant. The rule also balances the rights of the parties to discovery ,against 
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the potential abuse caused by such disclosure and, in appropriate circumstances, 
provides for protective orders to deny or restrict discovery. In addition, the rule 
provides for sanctions against a party for negligent or willful noncompliance with 
the discovery process. 

A. BILL OF PARTICULARS 
Rule 7(1) of the Federal Rules of Criminal Procedure provides that the court 

"may direct the filing of a bill of particulars." The rule further provides that a 
motion for a bill of particulars may be made before arraignment, within 10 days 
after arraignment, or at such later time as the court may permit. 

A bill of particulars is granted only where necessary to inform the accused of 
the cha rgc against him with sufficient precision to enable him to prepare his 
defense, to avoid or minimize the danger of surprise at trial, or to enable him to 
plead his acquittal or conviction in bar of further prosecution for the same 
offense. Wong Tai V. U.S .. 273 U.S. 77 (1927); U.S. v. Giese. 597 F.2d 1170 (9th 
Cir.), cerro denied. 100 S. Ct. 480 (1979); U. S. v. Hill. 589 F.2d 1344 (8th Cir.), 
cerro denied. 99 S. Ct. 2843 (1979); u. s. V. Haas. 583 F.2d 216 (5th Cir. 1978), cerr 
denied. 440 U.S. 981 (1979); U.S. V. Davis. 582 F.2d 947 (5th Cir. 1978), cerro 
denied. 441 U.S. 962 (1979); U.S. V. Birmley. 529 F.2d 103 (6th Cir. 1976). In a 
conspiracy case, a bill of paritculars may be granted to compel the government to 
disclose the names of unindicted coconspirators if the government plans to use 
them as witnesses. U.S. V. Barrentine. 591 F.2d 1069 (5th Cir.), cert. denied. 100 
S. Ct. 521 (1979). 

A bill of particulars is not an investigative vehicle for the defense and is not 
available as a tool "to obtain detailed disclosure of the government's evidence 
prior to trial." U.S. V. Kilrain. 566 F.~d 979, 985 (5th Cir.), cerro denied. 439 U.S. 
819 (1978); U.s. V. Lon/? 449 F.2d 288 (8th Cir. 1971), cerro denied. 405 U.S. 974 
(l972). Thus, a defendant may not use a motion for a bill of particulars to compel 
the disclosure of a government witness list. U.s. V. Largent. 345 F.2d 1039 (6th 
Cir. 1976). As a g~neral rule, an inquiry into the government's legal or evidentiary 
theory as to the means by which a defendant committed a specific criminal act is 
not a proper purpose for a bill of particulars. See. e.g.. U. S. V. Leonelli. 428 F. 
Supp. 880 (S.D.N.Y. 1977); U.s. V. Bozza. 234 F. Supp. 15 (E.D.N.Y. 1964); U.S. 
V. Kahaner. 203 F. Supp. 78 (S.D.N.Y.), afJ'd. 317 F.2d 459 (2d Cir.), cerr. denied. 
375 U.S. 836 (1963). 

The particulars furnished by the government may confine the government's 
theory of proof, as a defendant is entitled to rely upon the statements contained in 
the response. As a result, it is reversible error for the government then to 
introduce other unambiguous statements in the bill of particulars even though it 
may have been "voluntarily" filed by the government. U.S. V. Flom. 558 F.2d 1179 
(5th Cir. 1977). 

A denial of a bill of particulars is within the discretion of the court and is 
reviewable only for an abuse of discretion. Wong Tai V. U.S., supra.' U.S. v. 
Diecidue, 603 F.2d 535 (5th Cir. 1979); U.S. V. Giese. supra.' U.S. V. Cooper, 577 
F.2d 1079 (6th Cir.), cerr. denied. 439 U.S. 868 (1978); U.S. v. Cohen, 518 F.2d 
727 (2d Cir.), cerro denied. 423 U.S. 926 (1975). A delay in furnbhing particulars 
until a few days before trial does not require reversal, absent a showing the 
defendant was so burdened by the response that he could not properly assimilate 
the information before trial. The court may grant a continuance until the material 
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is properly digested. U.S. v. Salazar. 485 F.2d 1272 (2d Cir. 1973), cerro denied. 
415 U.S. 985 (1974). 

B. NOTICE OF ALIBI 
Rule 12.1 of the Federal Rules of Criminal Procedure enables the government 

to discover whether a defendant intends to offer an alibi defense. Under the rule, 
however, the attorney for the government must demand in writing that the 
defendant declare his intention to use an alibi defense at trial, and the demand by 
the government must include the time, date, and place of the alleged offense. 
Within 10 days, unless the court extends or contracts the time, the defendant must 
then serve upon the government written notice of his intention to rely upon an 
alibi defense and must state in the notice the specific time and place or places he 
claims to have been at the time of the alleged offense and the names and addresses 
of the witnesses relied upon to establish his alibi. In response, the government 
must provide the defense with the names and addresses of any witnesses it intends 
to use to place defendant at the scene of the offense or to rebut defendant's alibi 
witnesses. 

Failure of either party to comply with the requirements of Rule 12.1 may 
result in exclusion at trial of the undisclosed alibi or rebuttal witnesses. The rule 
empowers the court to grant exceptions to the requirements of Rule 12.1(a) 
through (d) upon a showing of "good cause." Factors to be considered include 
"( 1) the amount of prejudice that resulted from the failure to disclose, (2) the 
reason for nondisclosure, (3) the extent to which the harm caused by 
nondisclosure was mitigated by subsequent events, (4) the weight of the properly 
admitted evidence supporting the defendant's guilt, and (5) other relevant factors 
arising out of the circumstances of the case." U.S. v. Myers. 550 F.2d 1036, 1043 
(5th Cir.), cerro denied. 439 U.S. 847 (1977). The sanction of exclusion of a 
defendant's alibi witnesses at trial has been imposed when the defendant either 
failed to provide a response to the government's demand within the time set by the 
rule or by the court, or made absolutely no response until the time of trial 
depriving the government of an opportunity to investigate and adequately prepare 
a rebuttal. U.S. V. Whire. 583 F.2d 899 (6th Cir. 1978); U.S. V. FillS. 576 F.2d 837 
(lOth Cir. 1978); U.S. V. Barron. 575 F.2d 752 (9th Cir. 1978). Similarly, failure of 
the government to respond with its list of alibi rebuttal witnesses until trial has 
also triggered the sanction of exclusion where the defendant was deprived of the 
opportunity to interview those witnesses, and the other evidence of guilt against 
the defendant was less than overwhelming. U.s. V. Myers, supra. However, 
nondisclosure by the government under the rule has been held not to be reversible 
error where overwhelming evidence of the defendant's guilt was introduced at trial 
and the defendant know the identities of the rebuttal witnesses long before trial. 
McClendon V. U.S .• 587 F.2d 384 (8th Cir. 1978), cerro denied, 440 U.S. 983 
(1971). 

There is no obligation upon the defendant to provide notice of alibi if he is 
the only witness who will attempt to establish his alibi defense. Rule 12.1(d), Fed. 
R. Crim. P. Therefore, it would seem "good cause" should exist to allow the 
government to call undisclosed witnesses on rebuttal to refute the "solo" alibi 
defense. The rule also provides that no evidence of an intention to rely on an alibi 
defense that is later withdrawn is admissible in the defendant's criminal trial. Rule 
12.1(1), Fed. R. Crim. P. 
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C. NOTICE OF DEFENSE BASED UPON MENTAL 
CONDITION 

Rule 12.2 of the Federal Rules of Criminal Procedure provides that, within 
the time set by the court for the filing of pretrial motions or within a~y ad~i.tional 
time granted by the court, a defendant must notify the government In wnt!ng of 
his intention to rely upon the defense of insanity or to introduce expert testimony 
of mental disease on the theory such mental condition is inconsistent with the 
mental state required for the crime charged. The rule further requires that 
defendant file a copy of such notice with the clerk. Also, the rule vests the court 
with power to allow late filing, "for cause shown," or to grant additional time to 

prepare for trial. . .. . 
The basic purpose for requiring the defendant to give notice of hiS mtentlOn 

to rely upon an insanity defense is to give the government time to prepare to rebut 
such a defense. U.s. v. Winn. 577 F.2d 86 (9th Cir. 1978); u.s. v. Hudson. 566 
F.2d 889 (4th Cir. 1977), cerro denied. 435 U.S. 946 (1978). Once a defendant has 
presented "some evidence" raising a doubt as to his sanity, the government has. the 
burden of proving the defendant's sanity beyond a reasonable doubt. DaVIS V. 

U.S .• 160 U.S. 469 (1895); u.s. v. Sennett. 505 F.2d 774 (7th Cir. 1974); U.s. v. 
Cooper. 465 F.2d 451 (9th Cir. 1972); Bradley V. U. S.. 447 F.2d 264 (8th Cir. 
1971); U.S. V. Currier. 405 F.2d 1039 (2d Cir.), cerro denied. 395 U.S. 91~ (1969). 

The rule, therefore, provides that failure by the defendant to gl~e proper 
notice of an insanity defense, may result in the court excluding any eVidence on 
the insanity issue. If a defendant does not file a timely notice under the rule, and 
does not offer a reasonable explanation for such failure, or does not request a 
continuance and permission to file a late notice, the trial court may properly 
refuse to instruct the jury on the issue of insanity. U.S. V. Winn. supra. 

Likewise, Rule 12.2(b) requires a defendant to give timely notice of his 
intention to use expert testimony to show he suffered from a mental disease or 
defect sufficient to affect his mental capacity to form specific intent where such 
intent is an element of the crime charged. U.S. V. Olson, 576 F.2d 1267 (8th Cir.), 
cerro denied. 439 U.S. 896 (1978). However, the notice requirement of Rule 12.2(b) 
applies only to expert testimony; consequently, no notice is necessary where la.y 
testimony is introduced about a defendant's mental state in an attempt to show hiS 
lack of specific intent by reason of mental defect or disease. U.S. V. Winn. supra. 

Rule 12.2(c) gives the court authority, upon motion by the government, to 
order the defendant to submit to a psychiatric examination. However, the rule 
expressly provides that any statements made by the defendant during the cou.rse of 
such examination shall not be admitted into evidence at any subsequent tnal on 
the issue of the defendant's guilt. If a defendant ultimately decides to forego his 
insanity defense before trial, no such statements made by him during the 
examination can be used by the government, even for the limited purpose of 
impeachment. U.S. V. Leonard. 609 F.2d 1163 (5th Cir. 1980). 

D. DISCOVERY AND INSPECTION 
Rule 16 of the Federal Rules of Criminal Procedure is the basic and, in most 

cases, the. exclusive discovery tool that can be utilized by a defendant. Generally, 
recorded and written statements made by the defendant before or after arrest, the
substance of any oral statements made by the defendant to any person known to 
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be a government agent, the defendant's prior arrest record, documents and 
tangible objects to be introduced by the government during its case-in-chief or 
taken from the possession of the defendant, and reports of scientific tests and 
medical examinations are all subject to discovery upon request under Rule 16. 

In addition, the rule provides that documents and tangible objects that are 
material to the preparation of the defense, although not intended to be introduced 
by the government during its case-in-chief, are discoverable under the rule. There 
is also a continuing duty upon the attorney for the government to exercise due 
diligence in disclosing additional material which may become known to him before 
trial. If disclosure is requested by the defense and the government complies, the 
prosecution has a reciprocal but limited right to discovery under the rule. Request 
for discovery must be made within the time provided by the trial court for pretrial 
motions. See Rule 12(b) and (c), Fed. R. Crim. P. 

1. STATEMENTS OF DEFENDANT 

Rule" 16(a)(l)(A) provides that a defendant, upon request, "shall be permitted 
to inspect and copy or photograph" any of three types of statements he has made 
which the government possesses: (I) any written or recorded statements; (2) any . 
oral statements made by the defendant, either during a pre-arrest or post-arrest 
interview to a person then known to the defendant to be a government agent; and 
(3) any testimony of the defendant before a grand jury which relates to the offense 
charged. Even if the attorney for the government does not know of the existence 
of any written or recorded statement by the defendant at the time of such request, 
the rule imposes an affirmative duty on the prosecutor to exercise due diligence in 
determining whether any such statements exist. This duty requires that the 
attorney for the government make a demand on the agency responsible for the 
investigation to search its files to determine if a'.lY such statements exist. U.S. v. 
Jensen, 608 F.2d 1349 (10th Cir. 1979); U.S. v. James. 495 F.2d 434 (5th Cir.), 
cerro denied. 419 U.S. 899 (1974). And, as with all of the sections of Rule 16 
providing for discovery, Rule 16(c) imposes upon both the government and the 
defense a continuing duty to disclose promptly upon discovery additional evidence 
previously requested by either side, 01' ordered by the court to be provided. 

"Written and recorded statements" by the defendant include those made in 
either a pre-arrest or post-arrest setting. Any written statement, either inculpatory 
or exculpatory, made by the defendant is obviously included under this rule and 
should be provided whether given by the defendant in response to pre-arrest 
investigation questioning or the more usual post-arrest setting. 

Written or recorded statements of the defendant are not limited to recitals of 
past occurrences. Recorded statements made of telephone conversations or face-to
face meetings between a defendant and a government agent (and the transcripts 
subsequently produced by the government of those statements) made during the 
course of a commission of a crime are also discoverable. U. S. V. Walker. 538 F.2d 
266 (9th Cir. 1976); U.S. v. Crisona. 416 F.2d 107 (2d Cir. 1969), cerro denied. 397 
U.S. 961 (1970). For example, a tape recording made of a conversation in which 
the defendant allegedly offered a government agent a bribe is a "statement" under 
Rule 16(a)(1)(A) and is discoverable by the defendant. Letters written by a 
defendant in the possession of the government and tape recordings of 
conversations between a defendant and a third person not associated with the 
government are also discoverable. U.S. v. Pascual, 606 F.2d 561 (5th Cir. 1979); 
U.S. V. Caldwell. 543 F.2d 1333 (D.C. Cir. 1974), cerro denied, 423 U.S. 1087 
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(1976); U.S. v. Crisona, supra. However, under Rule 16(d)(I), a protective order 
denying defendant's request for tape recordings of her statements was proper 
where there was concern for the ~afety of persons cooperating on the case whose 
identity would be revealed to the defendant if she heard the tape. U.S. v. Pelron, 
578 F.2d 701 (8th Cir.), cerro denied, 439 U.S. 964 (1978). If the government's 
recorded statement of a defendant was the fruit of electronic surveillance under 
Title III, disclosure of the defendant's statement is mandatory under 18 U.S.c. 
§2518(9). 

A defendant's oral statement made to a person then known to the defendant 
to be a government agent, even though neither recorded nor reduced to writing, is 
nonetheless required to be produced pm'suant to the rule. U.S. v, Manetta, 551 
F.2d 1352 (5th Cir. 1977); U.S. v. Lewis, 511 F.2d 798 (D.C. Cir. 1975). Even 
summary reports and interview memoranda made by government agents, merely 
setting forth the substance of the defendant's remarks, are within the scope of the 
rule. U.S. v. Johnson, 525 F.2d 999 (2d Cir. 1975), cerro denied, 424 U.S. 920 
(1976). 

However, production of pre-arrest oral statements made by the defendant to 
an undercover agent, not then known as such to the defendant, is not required. 
Rule 16(a)(l )(A) of the Federal Rules of Criminal Procedure provides that only 
oral statements made by a defendant "in response to interrogation by any person 
then known to the defendant to be a government agent" are discoverable by the 
defense. U.S. v. Johnson, 562 F.2d 515 (8th Cir. 1977); U.S. V. Green, 548 F.2d 
1261 (6th Cir. 1977). Likewise, oral statements of the defendant made to a third 
party, incorporating admissions or acknowledgements of guilt, are not 
discoverable under the rule. U.S. V. Zarattini, 552 F.2d 753 (7th Cir.), cerro denied, 
431 U.S. 942 (1977). One court has applied the rule when a third party 
conversation was overheard by a government agent whose presence was not 
known to the defendant. U.S. v. Viserro, 596 F.2d 531 (2d Cir.), cer/. denied, 100 
S. Ct. 80 (1979). 

The recorded testimony of the defendant before a grand jury must be made 
available to the defendant. In addition, under Rule 16(a)(l)(A), where the 
defendant is a corporation, partnership, association, or labor union, it is entitled 
to discover the grand jury testimony of a witness who was an officer or employee 
at the time of his testimony and able to legally bind the defendant to acts 
constituting the offense in question. 

2. DEFENDANT'S PRIOR RECORD 

Rule 16(a)(l)(8) of the Federal Rules of Criminal Procedure provides that, 
upon request, the government shall furnish the defendant with a copy of his prior 
criminal record, if any, which is in the possession of the government, known by 
the government to exist, or becomes known to the government after the exercise 
of due diligence, i.e., an inquiry made to the agency responsible for the 
investigation of the case. 

3. DOCUMENTS AND TANGIBLE OBJE:C'rS 

Rule 16(a)(1)(C) provides that, upon request, the government shall permit the 
defendant to inspect and copy "books, papers, documents, photographs, tangible 
objects, buildings or places ... " if anyone of the following conditions is met: (1) 
the defendant shows that disclosure of the document or tangible object is material 
to the defense; (2) the government intends to introduce the document or tangible 
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object as evidence in its ca.se-in-chief; or (3) the document or tangible object was 
obtained from or belonged to the defendant. In the latter two instances, the 
defendant need not specifically designate the items sought, and if a decision is 
later made to use other evidence in the government's case-in-chief, the defense 
must be notified immediately or the government faces the risk of having t.he 
evidence excluded under Rule 16(c). U.S. V. Bowers, 593 F.2d 376 (10th Cir.), cerro 
denied, 100 S. Ct. 106 (1979). 

If the evidence sought by the defendant does not fall into either of the above 
categories, the government has no obligation to turn over other documents or 
tangible objects, absent a showing of materiality by the defense. U.S. V. Jordan, 
399 F.2d 610 (2d Cir.), cerro denied, 393 U.S. 1005 (1968). Materiality means more 
than that the evidence in question bears some abstract or logical relationship to 
the issues in the case. To obtain documents and tangible objects not originally the 
propel1y of the accused or evidence to. be used in the government's case-in-chief, 
the defendan.t must show that the pretrial disclosure of the material would "enable 
the accused to substantially alter the quantum of proof in his favor." U.S. V. 

Marshall, 532 F.2d 1279, 1285 (9th Cir. 1976); U.S. V. Buckley, 586 F.2d 498, 506 
(5th Cir. 1978), cert. denied, 440 U.S. 982 (1979); U.s. V. Ross, 511 F.2d 757 (5th 
Cir. 1975). In addition, the defendant's request must also be reasonable. Therefore, 
a request for documents by a defendant must not be unduly burdensome to the 
government and must be framed in specific terms to show the government what it 
must produce. Factors to be considered by the cOllrt in determining whether the 
government must produce such material include the extensiveness of the material 
and its availability from other sources, including the defendant's own knowledge. 
U.S. V. Marshall, supra,' U.S. V. Ross, supra. 

Rule 16(a)(1 )(C) applies only to items "within possession, custody or control 
of the government." Accordingly, disclosure is not required, for example., where 
the evidence is in the custody of foreign police authorities or other persons not 
subject to the control of the government attorney. U.S. v. Flores, 540 F.2d 432 
(9th Cir. 1976); U.S. V. Cotroni, 527 F.2d 708 (2d Cir. 1975), cert. denied, 426 
U.S. 906 (1976). However, the language of the rule is sufficiently broad to require 
disclosure by the United States Attorney of evidence in the custody of another 
federal agency. U.S. V. Scruggs, 583 F.2d 238 (5th Cir. 1978); U.S. v. Bryant, 439 
F.2d 642 (D.C. Cir. 1971). However, even if there is a violation of the rule, 
"sufficient prejudice" to the defendant must be shown for reversal. U.S. V. 

Scruggs, 583 F.2d at 242 . 

4. REPORTS OF EXAMINATIONS AND TESTS 

Upon request, the government must permit the defendant to inspect and copy 
results or reports of physical or mental examinations, as well as results or reports 

.of any scieniific tests or experiments, which are within the possession, custody, or 
control of the government and which are (1) material to the preparation of the 
defense, or (2) to be used by the government during its case-in-chief. Therefore, 
the government is compelled to produce copies of the reports of fingerprint and 
handwriting experts who have examined known fingerprint or handwriting 
exemplars of the defendant and have compared them to questioned specimens. 
U.S. V. Buchanan, 585 F.2d 100 (5th Cir. 1978). Similarly, a defendant has the 
right to inspect and copy results or reports of examinations made by the 
government 'of controlled substances. U.S. V. Gordon, 580 F.2d 827 (5th Cir.), 
cerro denied, 439 U.S. 1051 (1978). 
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Rule 16(a)(l)( D), like Rule 16(a)( l)(C) relating to the production of 
documents and tangible objects, contains a threshold requirement of materiality. A 
defendant must meet this burden where the government does not intend to use 
such tests and examinations as evidence at trial. U.s. v. Thompson. 493 F.2d 305 
(9th Cir.), cert. denied. 419 U.S. 834 (1974). Therefore, the government is not 
required to provide' memoranda related to the tests necessary for determinin;:: 
whether a substance represented is an unlawful isomer of a particular substance if 
such memoranda were not made in connection with any particular prosecution. 
U.S. v. Orzechowski. 547 F.2d 978 (7th Cir.), cert. denied. 431 U.S. 906 (1977). 

5. DISCLOSURE OF EVIDENCE BY THE DEFENDANT 

Rule 16(b)(1) is one of the few provisions allowing discovery of a defendant's 
evidence by the government. The materials potentially discoverable by the 
government parallel the materials obtainable by the defendant under Rule 
16(a)(l)(q and (D). They are books, papers, documents, photographs, or tangible 
objects in the possession of the defendant, and results of scientific tests and 
experiments conducted on the behalf of the defendant. Before any evidence may 
be discovered by the government under the rule, however, there must be a 
discovery request by the defendant, and the government must comply with the 
request. U.S. v. Opager. 589 F.2d 799 (5th Cir. 1979). Additionally, the court must 
find that the government's request is material and reasonable and not designed to 
harass the defendant or probe into defense strategy. U.S. v. Estremera. 531 F.2d 
1103 (2d Cir.), cert. denied. 425 U.S. 979 (1976). 

This material is subject to a government discovery request only if the defense 
intends to introduce the material as evidence in chief, or in the case of the results 
of a test or examination, the defense intends to call the preparer of such report at 
trial and the results of such test or examination relate to his testimony. Rule 
16(b)(1 XB), Fed. R. Crim. P. Thus, the disclosure obligation of the defense is 
more limited under the rule than is that of the government under Rule 
16(a)(1)( D), since the government must disclose any reports "material to the 
defense." For example, government psychiatric reports concerning the defendant, 
including any supporting the contentions of the defense, must be disclosed; but the 
defendant need not disclose any psychiatric report supporting the government 
position if the defendant decides not to call the examining psychiatrist who wrote 
the report. U.S. v. Alvarez. 519 F.2d 1036, 1046 (3d Cir. 1975). 

8. LIMITATIONS UPON DISCOVERY 
8. DISCOVERY OF WITNESS STATEMENTS AND THE IDEN

TITiES OF WITNESSES 
Rule 16(a)(2) of the Fed\~ral Rules of Criminal Procedure specifically excludes 

from pretrial discovery (1) "reports, memoranda, or other internal government 
documents made by the attorney for the government or other government agents 
in connection with the investigation or prosecution of the case," and (2) statements 
made by government witnt!sses or potential government witnesses except as 
provided under the Jencks Act (18 U.S.c. §35(0). Thus, written or oral statements 
of witnesses, includ ing coconspirators and codefendants, are not discoverable 
under Rule 16. U.S. v. Fearn. 589 F.2d 1316 (7th Cir. 1978); U.S. v. Cook, 530 
F.2d 145 (7th Cir. 1976), cert. denied, 426 U.S. 909 (1977); U.S. v. Percevault, 490 
F.2d 126 (2d Cir. 1974). 

wit 
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Likewise, Rule 16(b )(2) precludes the discovery of (1) "reports, memoranda or 
other internal defense documents" made in connection with the case, and (2) 
statements made by the defendant or by witnesses or prospective witnesses to the 
defense. 

Rule 16(a)(3) states that, "except as provided in Rule 6 and subdivision 
(a)( 1)(A) of this rule, these rules do not relate to discovery or inspection of the 
recorded proceedings of a grand jury." Thus, recorded statements of a witness 
made before a grand jury are not subject to pretrial discovery by a defendant. 

Likewise, Rule 16 does not mandate disclosure of the names of witnesses. U.S. 
v. Dark, 597 F.2d 1097 (6th Cir.), cert. denied, 100 S. Ct. 267 (1979); U.S. v. 
Dreitzler, 577 F.2d 539, 553 (9th Cir. 1978), cert. denied, 440 U.S. 921 (1979); 
U.S. v. Little, 562 F.2d 578 (8th Cir. 1978); U.S. v. Mitchell, 540 F.2d 1163, 1166 
(3d Cir. 1976); U.S. v. Cook. supra; U.s. v. Cannone, 528 F.2d 296, 302 (2d Cir. 
1975). 

Attempts to amend Rule 16 to compel the disclosure of the names of 
prospective witnesses by either side have been rejected by Congress. H. R. Conf. 
Rep. No. 414, 94th Cong., 1st Sess. 12 (1975). The conference report 
accompanying the 1975 amendments to the Rules of Criminal Procedure notes: 

A majority of the Conferees believe it is not in the interest of the 
effective ad ministration of criminal justice to require that the 
government or the defendant be forced to reveal the names and 
addresses of its witnesses hefore trial. Discouragement of witnesses and 
improper contacts directed at influencing their testimony, were deemed 
paramount concerns in the formation of this policy. 

However, the fact that Rule 16 does not compel disclosure of the names and 
addresses of government witnesses does not mean that a defendant is necessarily 
precluded outright from obtaining this information. Generally, the granting of a 
defendant's request for pretrial disclosure of the identities of the government's 
witnesses is within the discretion of :he trial court. U.S. v. John Bernard 
Industries, Inc., 589 F.2d 1353 (8th Cir. 1979); U.S. v. Chaplinski, 579 F.2d 373 
(5th Cir.), cert. denied, 439 U.S. 1050 (1978); U.S. v. Sclamo, 578 F.2d 888 (1st 
Cir. 1978); U.S. v. Dreitzler, 577 F.2d 539 (9th Cir. 1978); U.S. v. Harris, 542 
F.2d 1283 (7th Cir. 1976), cert. denied, 430 U.S. 934 (1977); U.S. v. Cannone, 528 
F.2d 296 (2d Cir. 1975). Also, in a capital case under any federal criminal statute, 
18 U.S. C. § 3432 requires the government to provide the defense with a list of 
witnesses at least three days before trial. 

Generally, to obtain a government witness list a defendant must make a 
specific showing that such disclosure is both material to the preparation of his 
defense and reasonable in light of the circumstances. A defense request for 
disclosure of a government witness list for the general need to prepare for cross
examination does not constitute a showing of necessity. U.S. v. Sclamo, 578 F.2d 
888 (lst Cir. 1978). Where the g,overnment has made a motion for a protective 
order under Rule 16(d)(l), representing that disclosure of the names of the 
witnesses would involve potential physical danger to the witness and supporting its 
position by materials submitted in camera. a trial court does not abuse its 
discretion by refusing to order the government to provide a defendant with a 
witness list. U.S. v. Harris. supra. 

A refusal by the government to obey a court order requiring it to exchange 
witness lists, witness testimony, and copies of exhibits, not sanctioned by Rule 16, 
will not necessarily result in reversal upon appeal. Such factors as the defendant's 
minimal compliance with a reciprocal discovery order, the defendant's failure to 
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call to the court's attention at trial the government's refusal to comply with a 
previous discovery order, or overwhelming evidence of the defendant's guilt 
mitigate any such failure of disclosure by the government. See, e.g .• U.S. v. 
Seymour, 576 F.2d 1345 (9th Cir. (978); U. S. v. Larson, 555 F.2d 673 (8th Cir. 
1977). In addition, interlocutory appeal of a trial court's order requiring pretrial 
disclosure of the identities of government witnesses, where the government has 
presented some evidence of potential danger to the witnesses and the defense has 
presented no specific reason of its need for disclosure, may be proper. It has been 
held a!1 abuse of discretion for the trial court to allow a defendant to obtain the 
names and addresses of witnesses under such circumstances. U.S. v. Cannone, 
supra. 

Another provision used by defendants attempting to go beyond Rule 16 for 
discovery of the government's case is the Freedom of Information Act,S U.S.c. 
§ 552. However, it has been held that this act does not enlarge the scope of 
criminal discovery under Rule 16. U.S. v. Buckley, 586 F.2d 498 (5th Cir. 1978), 
cert. denied, 440 U.S. 982 (1979); U.S. v. Murdock, 548 F.2d 599 (5th Cir. 1977); 
FruehaL{f Corp. v. Thornton, 507 F.2d 1253 (6th Cir. 1974). 

b. DISCLOSURE OF IDENTITIES OF INFORMANTS 
Disclosure of the identity of a government informant is required only where it 

would be helpful to the defense or essential to a fair determination of the cause. 
Roviaro v. U.S., 353 U.S. 53 (1957); U.S. v. Hernandez-Berceda, 572 F.2d 680 
(9th Cir. 1978). There must be more than a mere request aud more than mere 
speculation that disclosure will be helpful. U.S. v. Trejo-Zambrano, 582 F.2d 460 
(9th Cir. (978), cert. denied, 439 U.S. 1005 (1978); In re U.S., 565 F.2d 19 (2d Cir. 
1977). 

Basically, disclosure is required if the court finds "it is reasonably probable 
that the informer can give relevant testimony" material to the defense. U.S. v. 
McManus, 560 F.2d 747, 751 (6th Cir. 1977), cert. denied, 434 U.S. 1047 (1978). 
See also U.S. v. Opager, 589 F.2d 799 (5th Cir. (979); U.S. v. Silva, 580 F.2d 144 
(5th Cir. 1978). Where a defendant cannot show with "reasonable probability" that 
the informant was an active participant in the criminal matter under review, but 
only a "mere tipster," the government is not required to disclose the identity of the 
informant. U.S. v. Suarez, 582 F.2d 1007, lOll (5th Cir. 1978); U.S. v. Sherman, 
576 F.2d 292 (10th Cir.), cerro denied, 439 U.S. 913 (1978); U.S. v. Alonzo, 571 
F.2d 1384 (5th Cir.), cerro denied, 439 U.S. 847 (1978). Similarly, disclosure is not 
required where the informant played only a small or passive role in the offense 
charged, had no firsthand information, or where his potential disclosures are 
already known to the defendant. U.S. V. Moreno, 588 F.2d 490 (5th Cir. (978), 
cerro denied, 441 U.S. 936 (1979); U.S. v. Suarez, supra,' U.S. V. Weir, 575 F.2d 
668 (8th Cir. (978); U.S. v. Robinson, 530 F.2d 1076 (D.C. Cir. 1976). Likewise, 
disclosure will not be ordered where the witness would be in personal danger and 
the potential testimony of the witness was not of an exculpatory nature. U.S. v. 
Pelron, 578 F.2d 701 (8th Cir. 1978), cerro denied, 439 U.S. 964 (1979); U.S. v. 
Cannone, 528 F.2d 296 (2d Cir. 1975). When, before trial, the defendant knows 
the informant's identity, he may not later claim that the government's refusal to 
confirm the identity denied him a fair trial. U.S. v. Brown, 562 F.2d 1144 (9th Cir. 
1977); U.S. v. Gonzalez, 555 F.2d 308 (2d Cir. 1977). 

Even when the informant is substantially involved in the alleged criminal 
transaction and disclosure of his identity is required, the government has no duty 

/( 
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to physically produce the informant at trial. U.S. v. Fuentes, 563 F.2d 527 (2d Cir. 
1977), cerro denied, 434 U.S. 959 (1977); U.S. V. Turbide, 558 F.2d 1053 (2d Cir.), 
cerro denied, 434 U.S. 934 (1977). When disclosure is ml,lndated by the court, 
however, the government must exercise due diligence in supplying the informant's 
name and available information about his whereabouts, and reasonably cooperate 
in securing the informant's appearance at trial. U.S. V. Turbide, supra. The 
government may not take affirmative steps to secrete the informant after such 
disclosure is made. Lockett V. Blackburn, 571 F.2d 309 (5th Cir.), cerro denied, 439 
U.S. 873 (1978). 

c. DUTY TO DISCLOSE "EXCULJ)ATORY" EVIDENCE 

Apart from its duty to disclose evidence under Rule 16 or as ordered by the 
court in its discretion, the government may have a duty to disclose when a 
defendant specifically requests exculpatory evidence material to (I) guilt or 
innocence, or (2) punishment. Brady v. Maryland, 373 U.S. 83 (1963). 

7. PROTECTIVE ORDERS 

Rule 16(d)(1) of the Federal Rules of Criminal Procedure vests the court with 
discretion, upon a sufficient showing of necessity by either party, to deny, restrict, 
or defer discovery or inspection. The rule further allows the party seeking a 
protective order to submit a written statement for an in camera inspection and 
decision. An FBI file relating to the activities of the defendant as a prior 
informant is not discoverable when the file contains nothing exculpatory, material, 
or relevant to the indictment in the case. Xydas V. U.S., 445 F.2d 660 (D.C. Cir. 
1971), cerro denied, 404 U.S. 826 (1972). 

8. SANCTIONS FOR FAILURE TO PROVIDE DISCOVERY 
Rule 16(d)(2) gives the court wide discretion in dealing with the failure of 

either party to comply with the discovery procedures of Rule 16; the court "may 
orde~ ~uch party to permit the discovery or inspection, grant a continuance, or 
prohIbIt the party from introducing evidence not disclosed, or it may enter such 
other order as it dee ms just under the circumstances." See, e.g., U.S. v. 
Weatherspoon, 581 F.2d 595 (7th Cir. 1978); U.S. v. Jackson, 508 F.2d 1001 (7th 
Cir. 1975). 

If a party fails to provide evidence required to be produced under Rule 16 
until immediately before or during the trial, the opposing party has a duty to 
move for a continuance or a recess if trial has commenced and to show that 
ad.ditional time is needed to properly consider, investigate, or utilize the new 
eVIdence. U.S. v. Krohn, 558 F.2d 390 (8th Cir.), cert. denied, 434 U.S. 868 (1977); 
U.S. V. Bailey, 550 F.2d 1099 (8th Cir. 1977). 

A recess during a trial has been held sufficient to cure any prejudice to a 
defendant where previous failure to disclose by the government was inadvertent 
and the recess gave the defense time to investigate the ramifications of the new 
m.aterial or to prepare for cross-examination. U.S. v. Lambert, 580 F.2d 740 (5th 
Or. 1978); U.S. v. Fulton, 549 F.2d 1325 (9th Cir. 1977). Where the defense until 
trial concealed its intention to assert that a substance seized from the defendant 
was not a controlled substance and, in response, the government tested the 
material but failed to inform the defendant of the results, it was held that the 
granting of a recess to give the defense time to conduct its own test cured any 
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prejudice resulting from the mid-trial disclosure. U.S. v,. Bockius, 564 F.2d 1193 
(5th Cir. 1977). Even withholding evidence until trial wiH not result in reversal if a 
recess will enable the defense sufficient time to the review and llse the material 
supplied. U.S. v. Kaplan, 554 F.2d 577 (3d Cir. 1977). The admission of 
previously undisclosed evidence that can be classified as merely supplementary to 
other evidence already made available to the defense is within the discretion of the 
trial judge and will not be reversed unless there is prejudice to the defendant's 
substantial rights. Hansen v. U.s., 393 F.2d 763 (5th Cir, 1968). 

Even the failure of the government to respond until trial to a request of a 
defendant for his statements under Rule 16(a)(1)(A) generally does not require 
reversal where the failure to provide pretrial discovery was inadvertent, the 
statement contains nothing of a significant exculpatory nature, or the impact of 
the failure to produce the statement could not have reasonably deprived the 
defendant of a meritorious defense. Thus, the government's inadvertant failure to 
produce a defendant's statement containing no exculpatory statements was 
excused as being non-prejudicial to any reasonable interest of the defendant. U.S. 
v. Gladney, 563 F.2d 491 (1st Cir. 1977); U.S. v. Smith, 557 F.2d 1206 (5th Cir.), 
ccrt. denied, 434 U.S. 1073 (1977); U.S. v. Eddy, 549 F.2d 108 (9th Cir. 1976). 
Likewise, the government's failure to produce one of four of defendant's 
statements in timely fashion did not require reversal where such failure had no 
impact on the defense strategy. U.S. v. Johnson. 525 F.2d 999 (2d Cir.), cert. 
denied, 424 U.S. 920 (1975). Prejudice does not exist when the contents of the 
withheld statement are known to the defendant in advance of trial. U.S. v. 
Arquelles, 594 F.2d 109 (5 th Cir.), cert. denied, 100 S. Ct. 124 (1979). 

Failure to produce a defendant's statement may result in more severe 
sanctions where more than inadvertence or mere negligence on the part of the 
government is present. The government's failure to provide a tape recording of a 
conversation between a government agent and the defendant before trial resulted 
in the court forbidding the use of the tape and instructions to the jury to ignore 
previous mention of it by the government. U.S. v. Gillings, 568 F.2d 1307, 1310 
(9th Cir.), cerro denied, 436 U.S. 919 (1978). Reversal has been held required 
where the government withheld a defendant's post-arrest statement that had 
substantial bearing on the contested issue of the defendant's mental capacity. U.S. 
V. Manetta, 551 F.2d 1352 (5th Cir. 1977). And, the prosecutor's use on cross
examination of the defendant's statement, a copy of which the court has ordered 
furnished to the defense but which was withheld by the prosecution, was highly 
prejudicial and reversal was required in U.S. V. Pardone, 406 F.2d 560 (2d Cir. 
1969). Even an inadvertent failure by the government to supply a defendant with a 
document, even though a codefendant had received a copy, resulted in the 
government being barred from placing the document into evidence. U:S. V. Kelly, 
569 F.2d 928 (5th Cir.), cert. denied, 439 U.S. 829 (1978). 

E. SUBPOENA FOR THE PRODUCTION OF 
DOCUMENTARY EVIDENCE AND OBJECTS 

Rule 17(c) of the Federal Rules of Criminal Procedure governs the issuance of 
trial subpoenas duces tecum of documents or objects in criminal cases. See 
Chapter III, infra, for the rule as applied to the issuance of grand jury subpoenas. 

Subpoenas duces tecum can be issued for returns before trial by the 
prosecution or the defense. One of the purposes of Rule 17(c) is to expedite the 
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trial by providing a means for pretrial inspection of subpoenaed materials. U.S. v. 
Nixon, 418 U.S. 683, 698 (1974). Decisions to enforce subpoenas and order 
pretrial production are discretionary with the trial court "since the necessity for 
the subpoena most often turns upon a determination of factual issues." fd. at 702. 

Defendants will sometimes direct pretrial subpoenas to the government 
requesting production of items that are not discoverable pursuant to Rule 16 of 
the Federal Rules of Criminal Procedure. In Bowman Dairy Co. v. U.S., 341 U.S. 
214, 221 (1951), the Supreme Court stated that "any document or other materials, 
admi~sible as evidence, obtained by the Government by solicitation or voluntarily 
from third persons is subject to subpoena." However, the Court went on to say 
that pretrial subpoenas are not intended to provide an alternate means of pretrial 
discovery in criminal cases. See U.S. v. Nixon, 418 U.S. at 698; U.S. v. Zirpolo, 
288 F. Supp. 993 (D.N.J. 1968), rev'd on other grounds, 450 F.2d 424 (3d Cir. 
1971 ). 

In U.S. V. Nixon, 418 U.S. at 699, the Supreme Court approved the criteria 
outlineli in U.S. V. fozia, 13 F.R.D. 335. 338 (S.D.N.Y. 1952), for considering 
Rule 17(c) SUbpoenas. They are (1) that the material sought is evidentiary and 
relevant; (2) that it is not otherwise procurable by the defendant reasonably in 
advance of trial by the exercise of due diligence; (3) that the defendant cannot 
properly prepare for tria! without such production and inspectio~1 in advance and 
the failure to produce may tend unreasonably to delay the trial; and (4) that the 
application is made in good faith and is not intended as a general fishing 
expedition. The Court in Nixon further refined the criteria by requiring a minimal 
showing of (I) relevancy, (2) admissibility, and (3) specificity. Nixon. 418 U.S .. at 
700. Examples of applications of the criteria are found in U.S. V. Campag •. 'uolo, 
592 F.2d 852 (5th Cir. 1979); U.S. V. Hill, 589 F.2d 1344, 1352 (8th Cir.).) cert. 
denied, 99 S. Ct. 2843 (1979); U. S. v. Bailey, 550 F.2d 1099, 1100 (8th Cir. 1977); 
U.S. V. Anderson, 481 F.2d 685 (4th Cir. 1973), aff'd, 417 U.S. 211 (1974); U.S. V. 

Purin, 486 F.2d 1363 (2d Cir. 1973), cerro denied, 416 U.S. 987 (1974); U.S. v. 
Marchisio, 344 F.2d 653, 669 (2d Cir. 1965). 

Where a defendant's discovery motion is sweeping and broadly phrased in an 
endeavor to secure a Whole array of materials without designating with reasonable 
particularity the documents sought, the motion fails to comply with the rule. U.S. 
V. Haldemann, 559 F.2d 31 (D.C. Cir. 1976), cert. denied, 431 U.S. 933 (1977). In 
U.S. V. Murray, 297 F.2d 812, 821 (2d Cir.), cert. denied, 369 U.S. 828 (1962), the 
court stated that the moving party should intend that the material he seeks be 
used as evidence. 

As under Rule 16, the government has a "continuing duty" under Rule 17(c) 
for the production of documents subpoenaed before trial. A new trial may be 
ordered where documents are negligently suppressed. U.S. V. Consolidated 
Laundries Corp., 291 F.2d 563 (2d Cir. 1961). See Kyle v. U.S., 297 F.2d 507 (2d 
Cir. 1961). 

Subject to applicable privileges, the government may also use Rule 17(c) to 
subpoena evidence before trial. Like the def~ndant, however, the government may 
not utilize the rule as an additional means of discovery inasmuch as the purpose is 
simply to allow inspection of subpoenaed material by all parties before trial. U.S. 
v. Nixon, 418 U.S. at 698. 

F. RULE OF BRADY v. MARYLAND 
. In B~ady V. Maryland, 373 U.S. 83 (1963), the Supreme Court held that, 
Irrespective of good or bad faith, suppression by the prosecution of evidence 
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favorable to a defendant who has requested it violates due process where such 
evidence is material to either guilt or punishment. The Brady holding imposes an 
affirmative duty on the prosecution to produce at the appropriate time requested 
evidence that is materially favorable to the accused, either as direct or impeaching 
evidence. Brady is not a rule of discovery; it is a rule of fairness :md minimum 
prosecutorial obligation. U.S. v. Beasley. 576 F.2d 626, 630 (5th Cir. 1978), cert. 
denied. 440 U.S. 947 (1979), citing U.S. v. Agurs. 427 U.S. 97, 107 (1976). See 
also U.S. v. Campagnuolo. 592 F.2d 852, 859 (5th Cir. 1979). The obligation to 
disclose is measured by the "character of the evidence, not the character of the 
prosecutor." U.S. v. Agurs. 427 U.S. at 110. 

Grand jury testimony of a witness may be required to be disclosed under the 
Brady rule. U.S. v. Campagnuolo. 592 F.2d 852, 859 (5th Cir. 1979); U.S. v. 
Azzarelli Const. Co., 459 F. Supp. 146 (E.D. Ill. 1978); U.S. v. Brighton Building 
&: Maintenance Co .• 435 F. Supp. 222 (N.D. Ill. 1977), a/f'd, 598 F.2d 1101 
(1979). 

The Third and Ninth Circuits have held that agents' rough notes must be 
preserved so that the trial court can determine whether they should be made 
available under Bradv. U.S. v. Shields. 571 F.2d 1115, 1119 (9th Cir. 1978); U.S. 
v. Vella. 562 F.2d 27'5, 276 (3d Cir. 1977), cert. denied. 434 U.S. 1074 (1978). On 
the other ha~d, the Fifth Circuit has held an agent's rough notes are not Brady 
material in the absence of a showing that they contain evidence material to guilt , . 
or punishment. U.S. v. Martin. 565 F.2d 362 (5th Cir. 1978). In any event, It has 
been said that the government's failure to take appropriate steps to preserve 
evidence may, in some circumstances, constitute grounds for reversaL See Virgin 
Islands v. Testamark. 570 F.2d 1162, 1165 (3d Cir. 1978). 

1. SITUATIONS REQUIRING Dii~CLOS.URE 
The. Agurs decision, following Brady. articulated three distinct types of 

situations in which the Brady doctrine applies. 427 U.S. at 103-106. The defense 
need only demonstrate that the prosecutor suppressed material evidence favorable 
to the defendant in order to establish a violation of one of the three categories of 
nondisclosure cases set forth in Agurs. Each category requires a separate analysis, 
however, and has a distinct test for materiality to determine whether the alleged 
suppression was so fundamentally unfair as to deny the due process right of a fair 
trial. If the suppressed evidence is then found to be material, the conviction 
cannot stand. 

Under the first category of nondisclosure discussed in Agurs. where the 
prosecution knew or should have known that its case contained peIjured testimony 
(as in Mooney v. Holohan. 294 U.S. 103 (1935», the test of materiality is so 
applied that the conviction will be set aside if there is "any reasonable likelihood" 
that the false testimony "could have affected" the jury's judgment. U.S. v. Agurs, 
427 U.S. at 103; U.S. v. Anderson, 574 F.2d 1347, 1352-1353, (5th Cir. 1978); U.S. 
v. Hedge man , 564 F.2d 763, 766 (7th Cir. 1977), cerl. denied, 434 U.S. 1070 
(1978); U.S. V. Brown, 562 F.2d 1144, 1150 (9th Cir. 1977). 

Under the second category of nondisclosure set forth in Agurs, where the 
prosecution fails to respond to a defendant's specific request for information (as in 
Brady V. Maryland, 373 U.S. 83 (1963», a new trial must be granted if the 
suppressed evidence "might have affected the outcome." 427 U.S. at 104; Monroe 
v. Bkzckbum, «J7 F.2d 148, 151-152 (5th Cir. 1979); U.S. v. Goldberg, 582 F.2d 
483, 489-490 (9th Cir. 1978), cert. denied, 440 U.S. 973 (1979); U.S. v. Sutton, 542 
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.F.2d 12.39, 1~42-1243 (4th Cir. 1976). The mere possibility that undisclosed 
:nform~tI~n ,~llght have helped the defendant is, however, insufficient to establish 
matenahty. U.S. v. Jackson. 579 F.2d 553 (10th Cir.), cert. denied, 439 U.S. 981 
(19?~). Furth~r, f?r the defense request under this category to be considered 
suffiCiently speCific, It must provide the prosecutor with notice of exactly what the 
defense desires: U.S. V. Agurs. 427 U.S. at 106; U.S. V. Di Carlo, 575 F.2d 952, 
959-960 (1st CI,r.), cert. denied. 439 U.S. 834 (1978); Marzeno v. Gengler, 5>74 F.2d 
730, 736 (3d Clr. 1978); U.S. V. Mackey. 571 F.2d 376, 389 (7th Cir. 1978); U.S. v. 
McCrone, 547 F.2d 204, 207-208 (3d Cir. 1976). 

. In the third category of nondisclosure set out in Agurs, Where the defendant 
~alls to reque~t, or only gener~lly requests, exculpatory evidence (as in Agurs 
Itself), reversal IS necessary only If the undisclosed evidence "creates a reasonable 
doubt that di.d not otherwise exist." 427 U.S. at 112; U.s. v. Alberico. 604 F.2d 
1315 (10th CIr.), cerl. denied. 100 S. Ct. 524 (1979); Galtieri V. Wainwright 582 
F.2~ 348 (5th Cir. 1978); Ostrer v, U.S .• 577 F.2d 782, 786 (2d Cir. 1978),' cert. 
den~ed, 439 U.S. 1115 (1979); U.S. v. Di Carlo, 575 F.2d 952, 960 (1st Cir.), cert. 
dented, 439 U.S. 834 (,1978); U.S. ~. ,:,a~key, 571 F.2d 376, 389 (7th Cir. 1977). 
Thus, a ~reater showmg of materiality IS required when the defense request is 
absent or IS general than when the request is specific. 

~ircuits vary on what constitutes a general request. A request for any material 
bearIng adversely on the character and reputation of named witness has been 
~eemed ~ genera.l n!quest. O~/re~ v, U.S .• 577 F.2d at 786. Also, a request for 
mformatlOn relatIng to material Inconsistencies between statements given by any 
p~rson has been deemed a general request. U.S. v. Mackey. 571 F.2d 376, 389 (7th 
Clr. ,1977). I.n order to be deemed specific, the request must, minimally, focus on a 
particular wlt.ness. i'd. Furthermore, it has been held that a defense request for "all 
Brady mat~rlal or for anything exculpatory is equivalent to no request at all." 
U.S. v. Wemer. 578 ~.2d 757, 767 (9th Cir.), cerr. denied. 439 U.S. 981 (1978). In 
such a case, reversal IS required only if undisclosed evidence creates a reasonable 
doubt as to defendant's guilt. 

. In al~ three Agurs ~tegories materiality is determined by evaluating all the 
eVIdence Int~oduced at trial. 427 U.S. at 112. Reversal is not required where the 
defendant falls to establish materiality of suppressed evidence. U.S. V. Parker, 586 
\.~d 422 (5th Cir. 1978), cert. denied, 441 U.S. 962 (1979). See also U.S. v. 
f"~dman, 593 F.2d 1<>,9 (.9~h Cir. 1979). The duty of disclosure under Brady 
obVIously extends to the IndIVidual prosecutor and his office. See U.S. V. Morell, 
524 F.2d 550 (2d Cir. 1~75). In gener~l, ~hat duty also extends to persons working 
as part of the prosecution team or Intimately connected with the government's 
case, even if not employed in the prosecutor's office. See U.S. V. Morell, 524 F.2d 
at 555 (BND.D agent with knowledge of confidential file concerning key 
gover~ment witness). Since the investigative officers are part of the prosecution 
the ta.Int on the trial is no less if they, rather than the prosecutor, are guilty of 
nondisclosure. U.S. v. Butler. 567 F.2d 885 (9th Cir. 1978). See also U.S. v. 
Deutsch, 475 F.2d 55 (5th Cir. 1973) (Post Office Department in possession of key 
personnel folder). 

~owever, .fthe prosecutor is not deemed to have constructive knowledge of 
matenal Of. whIch he woU~d logically be unaware. U.S. v. Quinn, 445 F.2d 940, 
944 (2d Clr.~, cerl: demed. 404,u.S. 850 (1971) (sealed indictment against 
~overnm~nt wlt,~ess In another dlstnct). Nor is the prosecutor required to furnish 
mformatlOn aVlallable only from public records or from outside the United States 
and not within. the government's control. U. S. v. Flores, 540 F.2d 432, 438 (9th 
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Cir. 1976); U.S. v. Reyes-Padron, 538 F.2d 33 (2d Cir. 1976), cert. denied, 429 
U.S. 1046 (1977). Moreover, the prosecutor is generally not held to a duty of 
disclosure of evidence or witnesses who are already known or are accessible to the 
defendant. U.S. v. Shelton, 588 F.2d 1242 (9th Cir. 1978), cert. denied, U.S. 99 S. 
Ct. 2&22 (1979); U. s. v. Craig, 573 F.2d 455, 492 (7th Cir. 1977), cert. denied, 439 
U.S. 820 (1978); U.S. v. Prior, 546 F.2d 1254, 1259 (5th Cir. 1977); U.S. v. Di 
Giovanni, 544 F.2d 642, 645 (2d Cir. 1976); U. s. v. Stewart, 513 F.2d 957 (2d Cir. 
1975); U.S. v. Brawer, 496 F.2d 703 (2d Cir.), cer!. denied, 419 U.S. 1051 (1974). 

Further, the government cannot be held to have suppressed Brady material 
where material sought is unavailable to either the government or the defendant 
because of its loss by state officials. U.S. v. Johnston, 543 F.2d 55 (8th Cir. 1976) 
(breath test results; government apprised defense of name of administering officer 
placing defendant in position of parity with the government); U.S. v. McDaniel, 
428 F. Supp. 1226 (W.D. Okla. 1977). 

Finally, the defense is not entitled under Brady to know everything the 
government investigation has unearthed. U.S. v. Arroyo-Angulo, 580 F.2d 1137 
(2d Cir.), cert. denied, 439 U.S. 913 (1978). Where the government stated that it 
complied with requirements of Brady, the court is not required to order that all 
evidence in the government's possession be given to defendants. U.S. v. Azzarelli 
Const. Co., 459 F. Supp. 146 (E.D. Ill. 1978). 

2. MATERIAL THAT MUST BE DISCLOSED 
There are two general categories of material required to be disclosed under the 

Brady rule: (l) material which tends to be exculpatory, and (2) material which 
may be used to impeach or discredit government witnesses. 

a. EXCULPATORY MATERIAL 
As in the case of Bradl' v. Mar viand, 373 U.S. at 86-87, failure to reveal the 

existence of another pe~son's c~nfession would merit reversal hecause such 
evidence obviously tends to exculpate the defendant. Likewise, failure by the 
prosecution to disclose the existence of an eyewitness whose testimony, developed 
by skilled counsel, could have induced reasonable doubt was reversible error. 
Grant v. Alldredge, 498 F.2d 376 (2d Cir. 1974) (goverment's duty was not met by 
statement merely that eyewitness had failed to !>elect defendant's photograph from 
spread when actually witness had identified someone else). But see U.S. v. SlOne, 
471 F.2d 170 (7th Cir.), cert. denied, 411 U.S. 931 (1973) (no error in failing to 
give notice that witnesses failed to identify defendant hefore trial, where witnesses 
were produced at trial). See also Jackson v. Wainwright, 390 F.2d 288 (5th Cir. 
1968); U.S. v. ex rei. Meers v. W.ilkins, 326 F.2d 135 (2d Cir. 1964). 

The prosecution has no duty to disclose the inability of certain eyewitnesses to 
positively identify a defendant. U.S. v. Rhodes, 569 F.2d 384 (5th Cir.), cert. 
denied, 439 U.S. 844 (1978) (where eyewitnesses did not state that defendant was 
not involved in the crime, but, rather, testified that they could not state whether 
he was or was not one of the perpetrators). In Moore v. Illinois, 408 U.S. 786, 794 
(1972), the Supreme Court restricted the government's obligation so as to require 
only revelation of ('xculpatory material that is "material either to guilt or to 
punishment." The Court there rejected a defense Brady claim where the state had 
not revealed the existence of a witness' prior misider,dfication of the defendant as 
one "Slick," when others testified that Moore was not "Slick" but had committed 

the murder. 
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Physical evidence or information from police reports favorable to the defense 
s~ould be disclosed. Barbee v. Warden, Maryland Penitentiary, 331 F.2d 842 (4th 
Or. 1964), and, the prosecutor has the duty to disclose to the defense favorable 
results of a physical or mental examination. Orr v. U.S., 386 F.2d 988 (D.C. Cir. 
1967) (a finding that the defendant was mentally incompetent when an insanity 
defense was raised). 

b. IMPEACHMENT MATERIAL 
Evidence that may be used to substantially impeach the credibility of a key 

government witness must also be disclosed to the defense. Giles v. Maryland, 386 
U.S. 66 (1967); U.S. v. Crowell, 586 F.2d 1020 (4th Cir. 1978), cert. denied, 440 
U.S. 959 (1979); U.S. v. Butler, 567 F.2d 885 (9th Cir. 1978); U.S. v. Sweet, 548 
F.2d 198 (7th Cir.), cert. denied, 430 U.S. 969 (1977): U.S. v. Miller, 411 F.2d 825 
~2d Ci.r. 196~). T~us, the government must reveal promises of leniency or 
Immumty for Its witnesses. Giglio v. U.S., 405 U.S. 150 (1972); U.S. v. Joseph, 
533 F,2d 282, 286-287 (5th Cir. 1976), cerl. denied, 431 U.S. 905 (1977); U.S. v. 
Pj'ingst, 490 F.2d 262 (2d Cir. 1973), cert. denied, 417 U.S. 919 (1974); U.S. v. 
Harris, 462 F.2d 1033 (10th Cir. 1972). In Weatherford v. Bursey, 429 U.S. 545 
(1977), however, the Supreme Court held that the government is not required 
under Brady to reveal its arrangements with undercover agents or other witnesses 
who will testify, when the informant in question has concealed his identity from 
the defendant. 

T.he government must disclose the prior criminal record or other prior 
matenal acts of misconduct of its witnesses. U.S. v. Rosner, 516 F.2d 269 (2d Cir. 
1975), rert. denied, 427 U.S. 911 (1976); U. S. v. Seljo, 514 F.2d 1357 (2d Cir. 
1975), cert. denied, 429 U.S. 1043 (1977); U.S. v. Fried, 486 F.2d 201 (2d Cir. 
1973), c:rt. ~eni~d, 41~ U.S. 983 (1974) (indictment pending against witness in 
nelghbonng dlstnct). Disclosure of a presentence report on a government witness 
however, was not required under the Brady rule since the reports were unavailabl; 
~o the ~rosecutors. U.S. v. Dingle, 546 F.2d 1378 (10th Cir. 1976). Letters or 
InfOr~tlOn sent to the prosecutor by the witness, showing his understanding of 
prormses or revealing pressure on him to testify, must also be disclosed. U.S. v. 
&Ida/a mente, 507 F.2d 12 (2d Cir. 1974), cert. denied, 421 U.S. 911 (1975). In 
Moore v. nlinois, 408 U.S. 786, 797 (1972), however, the Court refused to find 
~hat ~roduct!on of a diagram reflecting one prosecution witness' story was 
Inconsistent With that of another was required under Brady. 

3. TIME FOR DISCLOSURE 

The appropriate time for disclosure of requested evidence that is materially 
f~vorable to the accused is unsettled. Some courts have held that the appropriate 
tune to tum over Brady material is before trial. U.S. v. Pollack, 534 F.2d 964 
973-974 (D.C. Cir.), cerr. denied, 429 U.S. 924 (1976); Grant v. Alldredge, 498 
F.2d 376, 382 (2d Cir. 1974); U.S. v. Deutsch, 373 F. Supp. 289, 290-291 
(S.~. N. Y. 1974). There is other authority, however, that the prosecutor is not 
reqUIred to tum over Brady material until trial. U.S. v. Campagnuolo, 592 F.2d 
852, 859 (5th Cir. 1979); U.S. ex rei. Lucar. v. Regan, 503 F.2d 1, 3 0.1 (2d Cir. 
1974), cerr., denied, 420 U.S. 939 (1975). 
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CHAPTER V 

TRIAL DISCOVERY OF 
PRIOR STATEMENTS 

A. JENCKS ACT: 18 U.S.C. § 3500 
The 1957 legislation, commonly referred to as the "Jencks Act," was designed 

to clarify and limit the Supreme Court's hol~ing in Jencks v. U.S., 353 U.S. 657 
(1957). This legislation, 18 U.S.C. §3500, permits the government to refuse to 
disclose pretrial statements of any of its witnesses in federal criminal cases until 
each such witness has concluded his direct examination at trial. At that time, upon 
a defendant's motion, the court is required to order the government to produce 
the witness' prior statements that are in its possession and which relate to his 
testimony. 

The purpose of the Jencks Act is to provide appropriate material to enable 
the defense to cross-examine thoroughly, while protecting the government's files 
from unwarranted disclosure. U.S. v. Robinson, 585 F.2d 274, 280-281 (7th Cir.), 
cert. denied, 99 S. Ct. 2171 (1979); U.S. v. Nickell, 552 F.2d 684, 688 (6th Cir. 
1977), cert. denied, 436 U.S. 904 (1978); U.S. v. Smaldone, 544 F.2d 456, 460 
(10th Cir. 1976), cert. denied, 430 U.S. 967 (1977); U.S. v. Percevaull, 490 F.2d 
126, 129-130 (2d Cir. 1974). The Supreme Court has held that 18 U.S.c. §3500 is 
the exclusive means for obtaining statements of government witnesses made before 
trial. Palermo v. U.S., 360 U.S. 343, 351 (1959); U.S. v. Covello, 410 F.2d 536 (2d 
Cir.), cerl. denied, 396 U.S. 879 (1969). Neither the requirements nor the 
limitations of the Jencks Act either derive from, or violate, the U.S. Constitution. 
Weatherford v. Bursey, 429 U.S. 545, 559 (I977); U.S. v. Beasley, 576 F.2d 626, 
629 (5th Cir. 1978), cerl. denied, 440 U.S. 947 (1979); U.S. V. Washabaugh, 442 
F.2d l!27, 1129 (9th Cir. 1971). 

If Jencks Act statements of a potential government witness also contain 
exculpatory information, the government is further obligated under the Brady 
doctrine not to suppress that information, just as it is with any other exculpatory 
information in its hands. See U. S. v. Agurs, 427 U.S. 97 (1976); Brady V. 

Maryland, 373 U.S. 83 (1963). It has been held that the Jencks Act does not 
impair the government's duty to disclose exculpatory information, U.S. V. 

Murphy, 569 F.2d nl, 774 (3d Cir.), cert. denied, 435 U.S. 955 (1978), and that, 
conversely, the duty to provide exculpatory information does not abrogate the 
requirements of the Jencks Act, U.S. V. Dotson, 546 F.2d 1151, 1153 (5th Cir. 
1977). See generalzv U.S. V. Campagnuolo, 592 F.2d 852, 858-861 (5th Cir. 1979). 

1. PROCEDURE FOR OBTAINING DOCUMENTS 
8. REQUEST BY DEFENSE COUNSEL 

The requirement of a request for statements of a government witness is set 
forth at 18 U.S.C. §3500(b): 

5-1 
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After a witness called by the United States has testified on direct 
examination, the court shall, on motion of the defendant. order the 
United States to produce any statement (as hereinafter defined) of the 
witness in the possession of the United States which relates to the 
subject as to which the witness has testified. [Emphasis supplied]. 

When read in conjunction with subsection (a) of the Jencks Act, it is clear that 
such motion of the defendant applies only to witnesses at trial and not to those 
called by the government at a pretrial hearing. U.S. v. Bernard. 607 F.2d 1257, 
1262 (9th Cir. 1979); U.S. v. Murphy. 569 F.2d 771 (3d Cir.), cert. denied. 435 
U.S. 955 (1978). 

Although the defendant may present a Jencks Act motion before trial, the 
court may not compel the government to disclose statements of a witness before 
the conclusion of his direct testimony. 18 U.S.c. §3500(a); U.S. v. Campagnuolo. 
592 F.2d 852, 858 (5th Cir. 1979); U.S. v~ Murphy. 569 F.2d 771, 774 (3d Cir.), 
cert. denied. 435 U.S. 955 (1978); U.S. v. McMillen. 489 F.2d 229, 230 (7th Cir. 
1972), cert. denied. 410 U.S. 955 (1973). This is true even when such statements 
relate to conversations with the defendant, U. S. v. Harris. 542 F.2d 1283, 1291 
(7th Cir. 1976), cert. denied. 430 U.S. 934 (1977), or contain exculpatory evidence 
otherwise producible under the Brady doctrine, U.S. v. Anderson. 574 F.2d 1347, 
1352 (5th Cir. 1978). However, appellate courts encourage the practice of pretrial 
disclosure of Jencks Act materials in order to expedite discovery and trials, and to 
avoid potential Brady questions. U.S. v. Campagnuolo. 592 F.2d 852, 858 n.3 (5th 
Cir. 1979); U.S. v. Murphy. 569 F.2d at 774 n.lO; U.S. v. Dotson. 546 F.2d 1151, 
1153 (5th Cir. 1977). 

No particular language is required for a defendant to trigger the government's 
responsipilities under the Jencks Act. Lewis v. U.S .• 340 F.2d 678, 682 (8th Cir. 
1965); u..S. v. Aviles, 315 F.2d 186, 191 (2d Cir. 1963). But, the request must be 
timely. J\Vi/son v. U.S., 554 F.2d 893, 894 (8th Cir.), cert. denied. 434 U.S. 849 
(1977). For example, although a request for Jencks Act statements made 
immediate'ly after the conclusion of cross-examination may be timely, Banks v. 
U.S .• 348 F.2d 231, 234:.235 (8th Cir. 1965), such a request presented after the 
government had rested its case the day before has been held to have been 
untiml~ly, U.S. v. Sacasas, 381 F.2d 451, 454 (2d Cir. 1967). There is no appellate 
review of Je'ncks Act questions without a timely request. Wilson v. U.S., 554 F.2d 
at 894. 

Apparently a request for the Jencks Act statements of a particular witness 
who testifies in the government's case-in-chief may not automatically reapply to 
that same witness if he testifies in rebuttal. In U.S. v. Goldberg. 582 F.2d 483, 487 
(9th Cir. 1978), cerro denied. 440 U.S. 973 (1979), the defense failed to make a 
second request for Jencks Act statements after such rebuttal testimony and 
thereby did not obligate the go.vernment to produce statements the witness had 
made after his initial trial appearance. 

b. THE TRIAL COURT'S OBLIGATION 
A motion of the defendant generates a response from the government: 

production of a statement or statements, or non-production. Thereafter, the 
defendant must sp'ecify with reasonable particularity, typically through cross
examination of the witness at trial, that material which may be a Jencks Act 
statement exists which the government failed to provide in its response, to invoke 
the protection of the l'X)urt. U.S. v. Robinson. 585 F.2d 274, 28'0-281 (7th Cir.), 
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cerro denied, 99 S.Ct. 2171 (1979). Further inquiry as to whether such material 
must be produced under the Jencks Act should then be made in a hearing out of 
the presence of the jury, U.S. v. Chitwood, 457 F.2d 676, 678 (6th Cir.), cert. 
denied, 409 U.S. 858 (1972), or by an in camera examination of such material, 
U.S. v. Rivero, 532 F.2d 450, 460 (5th Gr. 1976), or both. If the defendant fails to 
provide a foundation for ,the government to turn over any materials as Jencks Act 
statements, or for the court to screen any materials therefor, it is not an abuse of 
discretion for the court to refuse either to order the government to produce or to 
screen materials in camera. U.S. v. Nickell, 552 F.2d 684, 689-690 (6th Cir.), rert. 
denied, 436 U.S. 904 (1978); U.s. V. Din!]le, 546 F.2d 1378, 1381 (10th Cir. 1976). 
If the defendant does provide such a foundation, the court's obligation is to 
determine "producibility," i.e., if the material is a statement, if it is in the 
government's possession, and whether it relates to the witness' direct testimony. 
These questions, to be resolved out of the presence of the jury, must be considered 
by the court with the aid of the extrinsic evidence which is available and germaine. 
Lewis v. U.S., 340 F.2d 678, 682 (8th Cir. 1965). Whether, and to what extent, the 
material must be produced are questions of fact committed to the discretion of the 
trial judge. 18 U.S.c. §3500(c); U.S. v. Cuesta, 597 F.2d 903,914 (5th Cir. 1979). 
Such determination will not be overturned unless clearly erroneous. U. S. V. Medel. 
592 F.2d 1305, 1316 (5th Cir. 1979); U.S. v. Sten, 342 F.2d 491, 494 (2d Cir. 
1965). 

Within the Second Circuit the motion of the defendant for Jencks Act 
statements should be made only after he has sought leave to so move out of the . ' 
Jury's presence, whereupon a record as to the extent of the government response is 
to be made. U.S. V. Gardin, 382 F.2d 60 I, 605 (2d Cir. 1967). The purpose for 
removing the jury is to avoid the implication that any prior statements produced, 
but not used to impeach, reinforce a witness' testimony. U.S. v. Frazier, 479 F.2d 
983, 986 (2d Cir. 1973). 

c. POSSESSION OF THE UNITED STATES 

The government is not obligated to produce a requested statement unless it is 
in government possession. 18 U.S.c. §3500(b). A former additional limitation that 
only a statement made directly "to an agent of the Government" needed to be 
produced, was removed by a 1970 amendment to the Jencks Act. Accordingly, 
almost any statement or report in the government's possession may be 
encompassed. Although it recently has been held that a transcript of a witness' 
testimony in a prior trial was not within the Jencks Act, U.S. v. Harris. 542 F.2d 
1283, 1293 (7th Cir. 1976), cert. denied, 430 U.S. 934 (1977), because that holding 
was based upon a pre-1970 case wherein a court reporter was found not to be "an 
agent of the Government" to whom the statement was Made, the above-mentioned 
amendment may bring such prior ~ranscriptB within the Jencks Act. 

Statements in the possession of the United States may include a letter that a 
witness wrote to a government attorney who, both at the time he received the 
letter and at the time of trial, was no longer working on the case. U.S. v. Sperling. 
506 F.2d 1323, 1333 (2d Cir.1974), cert. denied. 420 U.S. 962 (1975). Grand jury 
testi mony that has never been transcribed is still within the possession of the 
government and mllst be produced. U.S. v. Merlino. 595 F.2d 1016, 1019 (5th Cir. 
1979). Moreover, sworn statements a witness made to state officers who 
investigated the case, and which were never actually requested or received by the 
federal attorney prosecuting the case, or by any other federal agent, have, 

-,.----------------------------------------~----
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nonetheless, been held to be in the constructive possession of the United States. 
U.S. V. Hearh. 580 F.2d 101 I, 1018-1019 (10th Cir. 1978), ('ert. denied, 439 U.S. 
1075 (1979). On the other hand, a witness' notes or a personal diary which were 
unknown to government agents and attorneys and which the witness maintained 
privately are not within the government's possession. U.S. V. Friedman, 593 F.2d 
109, 120 '(9th Cir. 1979); U.S. v. GoldberR, 582 F.2d 483, 486 (9th Cir. 1978), cerro 
denied, 440 U.S. 973 (1979). 

It has been held that the Jencks Act includes only statements in the possession 
of federal prosecutorial agencies, such as the United States Attorney ?r the 
Federal Bureau of Investigation. Accordingly, presentence reports In the 
possession of the court's probation department which may contain statements of a 
previously convicted witness are not "in the possession of the U~ited States" for 
Jencks Act purposes. U.S. v. Trevino. 556 F.2d 1265, 1271 (5th Clr. 1977); U.S. V. 

Damker. 537 F.2d 40, 61 (3d Cir. 1976), cerl. denied, 429 U.S. 1038 (1977). 
Furthermore a statement a witness had given to an NLRB official may not have 
been in the ~overnment's possession, within the meaning of the Jencks Act, since 
the NLRB is not a prosecutorial agency. U.S. V. Weidman, 572 F.2d 1199, 1207 
(7th Cir.), cerro denied. 439 U.S. 821 (1978). 

d. RELATION TO WITNESS' DIRECT TESTIMONY 
The statement or report must relate to the subject matter of the witness' direct 

testimony, or the government is not obligated to produce it. 18 U.S.C. §3500(b) 
and (c); U.S. v. Carler. F.2d (6th Cir. 1980). Of course, no such 
materials can be considered to relate to any direct testimony if the witness is not 
called to testify by the government. U. S. v. Medel. 592 F.2d 1305, 1316 n.12 (5th 
Cir. 1979); U.S. v. Warden. 545 F.2d 32, 37 (7th Cir. 1976); U.S. v. Snow, 537 
F.2d 1166, 1168 (4th Cir. 1976). If the government does call a witness whose prior 
statement is generally related to events or activities he testifies to on direct 
examination, the statement is a Jencks Act statement; but if it is incidental or 
collateral, it is not. U.S. v. Birnbaum. 337 F.2d 490, 497 (2d Cir. 1964). The 
courts appear to apply pragmatic case-by-case analyses.' inquiring as to the rel~~ive 
importance of the witness, the relationship of the prior statement to the c~lt .. ~al 
issues of tht~ trial, and the extent to which such statement exposes the credIbIlIty 
of the witness. For example, letters written by witnesses to government attorneys 
or agents containing apologies for having been untruthful, complaints about 
improper government pressure, or displaying an eagerness to tailor testimony. to fi~ 
the government's theory of the ca.,!: have been held to be related to the wItness 
direct testimony when such testimony was critical to the case. U.S. v. 
Dadalamen/e, 507 F.2d 12, 18 (2d Cir. 1974), cert. denied, 421 U.S. 911 (1975); 
U.S. v. Sperlin[?, 506 F.2d 1323, 1332-1333 (2d Cir. 1974), cerro denied, 420 U.S. 
962 (1975); U.S. V. Pacelli, 491 F.2d 1108, 1119 (2d Cir.), cerro denied, 419 U.S. 
826 (1974); U.S. V. Borelli, 336 F.2d 376, 393 (2d Cir. 1964), cerro denied, 379 U.S. 
960 (1965). 

In U.S. V. Rivero. 532 F.2d 450 (5th Cir. 1976), the defendant was convicted 
of attempting to distribute 11 pounds of cocaine. A government witness testified 
about defendant's intent by describing a prior transaction of defendant involving 
two ounces of cocaine. The prior transaction had been the subject of the same 
witness' testimony before a federal grand jury that returned a prior indictment 
against the defendant, dismissed shortly thereafter. The appellate court held that 
the trial judgt should have examined the transcript of the witness' prior grand jury 
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testimony and required the production of that which related to the witness' 
testimony at trial. 

General debriefing of an informant witness about prior events and his 
knowledge of particular areas of illegal activity may not relate to trial testimony 
which is focused upon the particular facts and circumstances involving the 
defendant and therefore may not be within the Jencks Act. U.S. v. Smaldone, 544 
F.2d 456, 460 (10th Cir. 1976), cerl. denied, 430 U.S. 967 (1977); U.S. V. Covello, 
410 F.2d 536, 546 (2d" Cir.), cerro denied, 396 U.S. 879 (1969); U.S. V. Cardillo, 
316 F.2d 606, 615-616 (2d Cir.), cerl. denied, 375 U.S. 822 (1963). A witness' 
statement concerning a prior narcotics transfer, wherein the defendant paid 
money, was held n~t to relate to the witness' direct testimony which concerned the 
facts of defendant's income tax evasion. U.S. v. Mackey, 571 F.2d 376, 389 (7th 
Cir. 1978). 

In a Ninth Circuit extortion case and in a Second Circuit gambling case, 
defendants sought, but were denied, the federal income tax returns filed by critical 
witnesses. In each case the appellate court held that the defendant suffered no 
prejudice thereby, without actually deciding whether such returns constituted 
Jencks Act statements related to the witness' direct testimony. U.S. V. Phillips, 577 
F.2d 495, 503 (9th Cir.), cerro denied, 439 U.S. 831 (l978); U.S. V. Covello, 410 
F.2d 536, 545, 546 (2d Cir.), cerl. denied, 396 U.S. 879 (1969). In another case 
involving defendants' attempts to procure the tax returns of important witnesses, 
the court held that "[u]nless the tax returns were substantial verbatim recitals they 
were not clearly statements within the meaning of the Jencks Act [footnote 
omitted]." U.S. V. Carrillo. 561 F.2d 1125, 1128 (5th Cir. 1977). 

If the government claims that a statement the court has ordered it to produce 
contains material not related to the witness' direct testimony, the statement must 
then be submitted for in camera inspection, whenmpon [he court must excise 
those portions which are not so related. 18 U.S.C. §3500(c). Although the 
government may suggest that certain portions of a statement do not relate, the 
task of determining which parts are to be produced is vested in the trial court 
alone. Scales V. U.S., 367 U.S. 203, 258 (1961); U.S. V. Conroy, 589 F.2d 1258, 
1273 (5th Cir.), cerro denied, 100 S. Ct. 82 (1979); U.S. V. Del Valle, 587 F.2d 699, 
705 (5th Cir.), cer!. denied, 99 St. Ct. 2887 (1979). 

If the case agent testifies about part of the case, typically not all of his reports 
about the case relate to his testimony; and, therefore, not all need be produced. 
U.S. V. Nickell, 552 F.2d 684, 688 (6th Cir. 1977), cerro denied, 436 U.S. 904 
(1978). Standard agency forms filled out by federal agents, such as booking forms, 
daily attendance sheets, and expense itemizations have been held not to relate to 
agents' direct testimony. U.S. V. Au[?e/lo, 451 F.2d 1167, 1170 (2d Cir. 1971), cert. 
denied, 405 U.s. 1070 (1972); Smirh V. U.S., 416 F.2d 1255, 1256 (2d Cir. 1969). 
However, the Seventh Circuit has ruled that, in tax evasion cases using the net 
worth method of proof, the entire, unredacted special agent's report relates to his 
testimony if he is called as a witness by the government. U.S. V. Cleveland, 507 
F.2d 731, 736, 737 (7th Cir. 1974). 

Since there is no "work product" exception to the Jencks Act, an attorney's 
notes of an interview with a witness could be within the Jencks Act. Goldberg v. 
U.S., 425 U.S. 94, 101-102 (1976). However, if a witness should adopt or approve 
an attorney's notes containing trial strategy or tactics, such notes need not be 
produced since they would not relate to the witness' direct testimony; ''(t]hus, the 
primary policy underlying the work-product doctrine - i.e., protection of the 
privacy of an attorney's mental process ... - is adequately safeguarded by the 
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Jencks Act itself." {d. at 106. Notwithstanding the absence of a "work product" 
exception, the Fourth Circuit has apparently recogni2;ed a "confidentiality" 
t.~xception to the Jencks Act. When a defendant sought the presentence report of a 
previously convicted accomplice-witness, prepared pursuant to Rul~ ~2(c) ?f the 
Federal Rules of Criminal Procedure that court stated that the baSIC Issue IS one 
of "materiality," with confidenti~lity to be maintained unless disclosure is 
"required to meet the ends of justice." U.S. v. Figurski, 545 F.2d 389, 391, 392 

(4th Cir. 1976). 

2. DOCUMENTS SUBJECT TO PRODUCTION 
"Statement" is defined by subsection (e) of the Act, as amended by the 

Organized Crime Control Act of 1970, as: ., . 
(1) a written statement made by said Witness and signed or 

otherwise adopted or approved by him; 
(2) a stenographic, mechanical, electrical, or other recording, or a 

transcription thereof, which is a substantially verbatim recital of an 
oral statement made by said witness and recorded contemporaneously 
with the making of such oral statement; or . . 

(3) a state ment, however taken or recorded, or a transcription 
thereof, if any, made by said witness to a grand jury: . . 

The primary purpose in limiting the government's obhgatlon to. the production 
of only a witness' own statements is to insure that each witness be Impeach~d only 
with that which can fairly be said to be his own, and not by the sele~t1ons or 
interpretations of another. U.S. v. Carrasco. 537 F.2d 3~2.' 376 (9~h .Clr. 197?). 
Accord ingly, even if a witness signs or approves a wntmg consl~tmg of tnal 
strategy or an investigator's mental impressions, pers?nal behefs, or legal 
conclusions, such a writing cannot fairly be said to be the witness' own statement 
producible under the Jencks Act. Goldberg. v. U.S .. 42~ U.S. 9~, 106 (1976) .. 

Relative to the recorded but un transcribed grand Jury testimony of a Witness, 
courts may require the government to transcribe the recording and produce the 
transcript. U.S. v. Merlino. 595 F.2d 1016, 1019 (5th Cir. 1979). 

a. WR ITTEN, SIGNED, ADOPTED, OR APPROVED BY THE 
WITNESS 
The writing must be a statement attributable to the witness to fall within the 

Jencks Act. U.S. v. Crumpler. 536 F.2d 1063 (5th Cir. (976). Therefore, the notes 
and reports written by an investigative agent may amount ~o Jencks Act 
statements of the agent. U.S. v. Sink. 586 F.2d 1041, 1051 (5th Or. (978), cert. 
denied. 99 S. Ct. 3102, (1979). However, if the agent neither wrote the reports nor 
approved their substantive detail, but, rather, simply signed off on other agents' 
reports in his administrative or supervisory capacity, said reports are not thereby 
rendered to be his statements. Virgin Islands v. Lovell, 410 F.2d 307, 310 (3d 

Cir.), cert. denied. 396 U.S. 964 (1969). 
If a witness approves the notes, taken during an interview of him, or approves 

a more formal interview report prepared thereafter, such approval renders the 
notes or report the witness' own statement under the Jencks Act, to the same 
extent as it would if he had written the notes, or signed them, himself. Goldberg v. 
U.S .. 425 U.S. 94 (1976); U.S. v. Peterson, 524 F.2d 167 (4th Cir. 1975), cert. 
denied, 424 U.S. 925 (1976); U.S. v. Pacheco, 489 F.2d 554, 566 (5th Cir. 1974), 
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cert. denied, 421 U.S. 909 (1975); U.S. v. Chitwood, 457 F.2d 676, 678 (6th Cir.), 
cert. denied, 409 U.S. 858 (1972). On the other hand, interview reports not signed 
or otherwise adopted or approved by the witness at the conclusion of the 
interview, or 'sometime thereafter, are not his statements. U.S. v. Shannahan, 605 
F.2d 539, 542 (10th Cir. 1979); U.S. v. Foley, 598 F.2d 1323 (4th Cir. 1979); U.S. 
v. Gates, 557 F.2d 1086, 1089 (5th Cir. 1977), cert. denied, 434 U.S. 1017 (1978); 
U.S. v. Larson. 555 F.2d 673, 677 (8th Cir. 1977). This rule may be followed even 
if an agent's notes a-re extremely accurate, containing occasional verbatim 
recitations of the witness. U.S. v. Cuesta, 597 F.2d 903, 914 (5th Cir.), cert. 
denied, 100 S. Ct. 451 (1979). But see U.S. v. Harris, 542 F.2d 1283, 1292 (7th 
Cir. 1976), cerr. denied, 430 U.S. 934 (1977). 

Pretrial questioning by a government attorney based upon notes or a report of 
a prior interview with the witness does not, in itself, result in adoption or approval 
of such notes or report by the witness. U.S. v. Strahl. 590 F.2d 10, 15 (1st Cir. 
1978), cert. denied. 440 U.S. 918 (1979); U.S. v. Adams, 581 F.2d 193, 199 (9th 
Cir.), cert. denied, 439 U.S. 1006 (1978). However, if in the course of such a 
review the witness actually reads them, the notes or report can thereby become his 
own statements. U.S. v. Harris. 542 F.2d at 1292. 

In U.S. v. Scaglione. 446 F.2d 182, 184 (5th Cir.), cert. denied, 404 U.S. 94t 
(1971), at a pretrial review of a witness' anticipated testimony, the government 
attorney showed the witness an agent's report of a previous interview whenever the 
witness' recollection varied from the report. Although it was held there that the 
witness had not adopted or approved the report, the court recognized that a 
witness might, in piecemeal fashion, ratify substantially all of a report and thereby 
make it his statement. 

b. SUBSTANTIALLY VERBATIM AND 
CONTEMPORANEOUSLY MADE 
U~der subdivision (e)(2), the statement must be a stenographic, mechanical, 

electncal, or other recording, or a transcription thereof, which contains a 
substantially verbatim account of an oral statement made by the witness, and it 
must have been recorded contemporaneously with the making of the statement. 

The government's obligation to produce recorded statements of a witness is 
not fulfilled through delivery of only the best of two or more tape recordings 
which were made contemporaneously and simultaneously. Because separately 
made back-up recordings may help resolve potential questions concerning alleged 
gaps or inaudible passages on the primary recording, all recordings should be 
produced. U.S. v. B4falino. 576 F.2d 446, 449 (2d Cir.), cert. denied. 439 U.S. 928 
(1978). See also U.S. v. Well. 572 E2d 1383, 1384 (9th Cir. 1978). . 

The government may be required to produce notes of an interview of the 
witness if the notes are substantially verbatim and made at the time of the 
interview. U.S. v. Harris, 542 F.2d 1283, 1292 (7th Cir. 1976), cerro denied. 430 
U.S. 934 (1977). However, interview notes that tend to be summaries, even if 
containing occasional verbatim quotes, do not constitute Jencks Act statements. 
U.S. v. Foley, 598 F.2d 1323 (4th Cir. 1979); U.S. v. Friedman. 593 F.2d 109 120 
(9th Cir. 1979); U.S. v. Medel, 592 F.2d 1305, 1316 (5th Cir. 1979). Moreov~r, if 
the account of the witness' statement was prepared after the interview, and not 
contemporaneously, it does not constitute a Jencks Act statement no matter how . ' 
accurate It may be. U.S. v. Consolidated Packaging, 575 F.2d 117, 129 (7th Cir. 
1918); U.S. v. Hodges, 556 F.2d 366, 368 (5th Cir. 1977), cert. denied, 434 U.S. 
1016 (1978). 

, 
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Photographs identified by a witness as part of a statement otherwise 
producible under the Jencks Act must also be produced. Simmons v. U.S., 390 
U.S. 377, 387 (1968). An artist's composite sketch of a criminal derived from the 
descriptions of witnesses does not, however, comprise a statement of a witness 
because it does not fully reveal what witnesses actually said and, therefore, is not 
accurate to the extent required by 18 U.S.C. §3500(e)(2). U.S. v. Zurita, 369 F.2d 

474, 477 (7th Cir. 1966). 

3. CONSEQUENCES OF REFUSAL TO PRODUCE 

According to 18 U.S.C. §3500(d): 
If the United States elects not to comply with an order ... [to 
produce], the court shall strike from the record the t~sti.mon~ of ~he 
witness, and the trial shall proceed unless the court 10 Its dIscretIOn 
shall determine that the interests of justice require that a mistrial be 

declared. 

8. DESTRUCTION OF NOTES 
The unequivocal obligation of the court, as set forth in subsection (d), is 

complicated in cases where Jencks Act statements have been previousl" destroyed 
and are, therefore, not "in possession of the United States" [subsection (b)], and in 
cases where the government cannot fairly be said to have elected not to comply. 
See the separate opinion of Justice Frankfurter in Campbell v. U.S., 365 U.S. 85, 
102 (1961), and U.S. v. Pope, 574 F.2d 320, 325 (6th Cir.), cerl. denied, 436 U.S. 
929 (1978). In most of the cases addressing the issue of destruction of notes, an 
agent had destroyed his investigative rough notes pursuant to administrative policy 
after they had been incorporated in a more formal report; and if the agent 
testified, the rough notes might have constituted his Jencks Act statements. In 
other cases the courts have addressed the question in circumstances where an 
agent's rough notes of a pretrial interview with a witness might have constituted 
that witness' Jencks Act statement and, therefore, should not have been destroyed. 

The circuit courts are divided on the issue of generally requiring the 
preservation of agents' rough notes. Most of the circuits that have addressed the 
issue agree that the routine destruction of rough interview notes, after having been 
used and incorporated in a more formal report, is an acceptable practice which 
does not violate the Jencks Act. U.S. v. Marlin, 565 F.2d 362 (5th Cir. (978); U.S. 
v. Mase, 556 F.2d 671, 676 (2d Cir. 1977), cerl. denied, 435 U.S. 916 (1978); U.S. 
v. McCallie, 554 F.2d 770, 773 (6th Cir. (977); U.S. v. Dupree, 553 F.2d 1189, 
1191 (8th Cir.), cert. denied, 434 U.S. 986 (1977); U.S. v. Harris, 542 F.2d 1283, 
1292 (7th Cir. 1976), cert. denied, 430 U.S. 934 (1977). The Ninth Circuit and the 
D.C. Circuit, and perhaps the Third Circuit as well, require rough notes to be 
preserved. U.S. V. Niederberger, 580 F.2d 63, 71 (3d Cir.), cerl. denied, 439 U.S. 
980 (1978); U.S. v. Robinson, 546 F.2d 309, 314 n.3 (9th Cir. 1976), cert. denied, 
430 U.S. 918 (1977); U.S. v. Harris, 543 F.2d 1247, 1248 (9th Cir. 1976); U.S. V. 

Harrison, 524 F.2d 421, 433 (D.C. Cir. 1975). The reasoning employed by these 
three circuits is that it is the duty of the judiciary, and ~ot the executive, to 
determine what is a Jencks Act statement, as well as what may qualify as 
exculpatory information under the Brady doctrine. Accordingly, the raw material 
necessary for a proper judicial determination must be maintained, and not 
routinely destroyed. In U.S. v. Alarques, 600 F.2d 742, 748 (9th Cir.), cert. denied, 
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100 S. Ct. 119 (1979), an agent destroyed her rough notes after preparation of a 
typed sum~ary, which was later produced as her Jencks Act statement. The court 
ruled th~! It wa~ error to .destroy such notes, particularly in light of her testimony 
on a crt tIcal pomt that dId not appear in the summary. In U.S. v. Walden, 590 
F.2d ~S, 86 (3~ Cir.), cerl. denied, 100 S. Ct. 99 (1979), the court held that any 
error Inv~lved In the destruction of rough notes was cured by the production of 
typed copIes of the same notes, with only minor spelling and grammatical changes. 

I? U.S. v'. Cro»:el/, 586 F.2d 1020, 1028 (4th Cir. 1978), the witness read the 
agent s rough intervIew notes and approved them immediately after the interview. 
Thereafter, the agent typed a summary of the interview and destroyed the notes. 
Although the typed summary was provided for cross-examination of the witness 
the court held that it was error to have failed to produce the notes because they' 
and not the summary, constituted the Jencks Act statement. In U.S. v. Slu/ga, 584 
~.2d ~42, 147, 148 (6th Cir. 1978), the agent destroyed his rough notes of an 
I~tervlew ?fttl' he hn.d a more formal, typed report prepared. Thereafter, the 
wItness revIewed a~d SIgned the typed report which was provided as his Jencks 
Act statement at tna!. The court held that the government's failure to preserve and 
produce the agent's rough notes did not reflect bad faith and did not prejudice the 
defendant. Thus, an agent's rough notes of an interview do not constitute the 
J~ncks Act state~ent of the witness who was interviewed unless that witness has 
sl.gne~ or otherWIse adopted or approved such notes. Therefore, it should not be a 
VIolatIOn to destroy such unadopted notes, or otherwise refuse to provide them 
upon Jencks Act demand at trial. U.S. v. Gales, 557 F.2d 1086, 1089 (5th Cir. 
1977), cert. denied, 434 U.S. 1017 (1978). 

A tape recorded interview of a witness is his Jencks Act statement. The 
er?sure ?f such a tape, even if summarized in a written report that is produced at 
trt~l, VIOlates the Jencks Act and may lead to suppression of the witness' 
testImony. U.S. ~. W~/I, 572 ~.2d 1383, 1384 (9th Cir. 1978). It may also be error 
to de~troy ~n l~ferlOr quahty back-up tape made simultaneously with a tape 
recordln~ whIch IS produced. See U.S. v. B4falino, 576 F.2d 446, 449 (2d Cir.) 
cert. demed, 439 U.S. 928 (1978). ' 

b. HARMLESS ERROR RULE 

The harmless error rule must be strictly applied in Jencks Act cases because 
the courts will not speculate whether materials the government failed to produce 
could have been used effectively in the cross-examination of its witnesses. See 
Go/db~rg V. U.S., 425 U.S. 94, III n.21 (1976). The D.C. Circuit weighs the 
~ollowmg factors: (J). the degree of governmental negligence or bad faith, (2) the 
I~portance of t?e evIdence not produced, and (3) the evidence of guilt adduced at 
tnal. U.S. v. RIPPY, 606 F.2d 1150, 1154 (D.C. Cir. 1979); U.S. v. Harrison, 524 
F'.2d ~21, 434-435 ~D.C. Cir. 1975). The Second Circuit applies a test based 
pnmartly upon perceIved governmental motive: (1) if the failure was deliberate 
and the material is merely favorable to the defense, the error cannot be harmless: 
but (2~ if the failure i~ inadvertent it may be harmless error, so long as th~ 
po~e".tlal that the matertal could have induced reasonable doubt was relatively 
mSlgmficant. U.S. V. Hillon, 521 F.2d 164, 166 (2d Cir. 1975), cerl. denied, 425 
U.S. 939 (1976). F~r t~e. most part, courts actually appear to apply a pragmatic, 
case··by-case analYSIS SImilar to the test used in the Second Circuit. See U.S. V. 

Heath. 580 F.2d 101 I, 1019 (lOth Cir. 1978), cerl. denied, 439 U.S. 1075 (1979); 
U.S. V. Pope, 574 F.2d 320, 325, 326 (6th Cir.), cerl. denied, 436 U.S. 929 (1978); 
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u.s. v. Carrasco, 537 F.2d 372, 377, 378 (9th Cir. 1976). When the government 
has made no conscious choice to withhold the statement from the defendant, the 
principal focus is upon whether the missing statement has significantly prejudiced 
the defendant's position. "[V]iolation of the [Jencks] Act should be excused only 
where it is perfectly clear that the defense was not prejudiced thereby." U.S. v. 
Snow, 537 F.2d 1166, 1168 (4th Cir. 1976). For example, a grand jury transcript, 
which the government inadvertently failed to provide, reflected lies and 
inconsistencies in the witness' trial testimony; and, therefore, its omission was held 
to have been reversible error. U.S. v. Knowles, 594' F.2d 753, 755, 756 (9th Cir. 
1979). On the other hand, where the information contained in the omitted 
statement was also contained in statements that had been produced, any possible 
prejUdice was neutralized and the error has been held to have been harmless. U.S. 
v. Walden, 590 F.2d 85, 86 (3d Cir.), cerro denied, 100 S. Ct. 99 (1979); U.S. v. 
Anthony, 5.65 F.2d 533, 537 (8th Cir. 1977), cerro denied, 434 U.S. 1079 (1978). If 
the government's evidence of defendant's guilt is extremely strong, a finding of 
harmless error is more likely. U.S. V. Rippy, 606 F.2d 1150, 1154 (D.C. Cir. 1979); 
U.S. V. Niederberger, 580 F.2d 63, 71 (3d Cir.), cerro denied, 439 U.S. 980 (1978); 
U.S. V. Kilrain, 566 F.2d 979, 985 (5th Cir.), cerro denied, 439 U.S. 819 (1978). 
Irrespective of the evidence of guilt, where the witness' credibility has been 
thoroughly impeached, even without the benefit of a Jencks Act statement, the 
failure to have produced it has been held harmless error. U.S. V. Marques, 600 
F.2d 742, 748 (9th Cir.), cerro denied, 100 S. Ct. 119 (1979); U.S. V. Crowell, 586 
F.2d 1020, 1028 (4th Cir. 1978). 

When the initial failure to provide a Jencks Act statement is cured through 
recall of the witness and cross-examination with the benefit of such statement, any 
error occasioned by the initial failure has been rendered harmless. U.S. v. Pope, 
574 F.2d 320, 326 (6th Cir.), cerro denied, 436 U.S. 929 (1978); U.S. v. Gottlieb, 
493 F.2d 987, 993, 994 (2d Cir. 1974). 

B. SECTION 3500 MATERIAL OF DEFENSE 
Wll·NESSES 

In U.S. V. Nobles, 422 U.S. 225 (1975), a defendant sought to impeach the 
credibility of critical government witnesses through the proffered trial testimony of 
a defense investigator regarding his interviews with those witnesses. The Supreme 
Court upheld the district court's refusal to permit the investigator to testify until 
the court had both inspected his report in camera, to delete material not related to 
the interviews, and turned the redacted report over to the government for use in 
cross-examination. Citing Jencks V. U.S., 353 U.S. 657 (1957), the Supreme Court 
held that the judiciary's inherent power to require the government to produce 
prior statements of its witnesses may be employed to require the same from the 
defense. U.S. V. Nobles, 422 U.S. at 231, 232. Consistent with the reasoning in 
Nobles, the Sixth Circuit has upheld a district court order requiring the defendant 
to deliver to the government certain notes adopted and approved by a defense 
witness. U.S. v. Tarnowski, 583 F.2d 903, 906 (6th Cir. 1978), cerro denied, 440 
U.S. 918 (1979). 

The Supreme Court has proposed that the substance of the Jencks Act be 
incorporated in the Federal Rules of Criminal Procedure as new Rule 26.2. In this 
proposal, the Court has incorporated its holding in U.S. V. Nobles, supra, in that 
production of prior statements of defense witnesses would be required on the same 

~--- --.".----------------

) 

TRIAL DISCOVERY OF PRIOR STATEMENTS 5-11 

basis that statements of government witnesses are now provided to the defense. 
The leffective date of this new provision is December I, 1980, or until and then 
only to the extent approved by Act of Congress, whichever is earlier. 
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CHAPTER VII 

CHAPTER VI 
JEOPARDY AND MISTRIAL [RESERVED] 

A. JEOPARDY 

( 
« The fifth amendment phrase, "nor shall any person be subject for the same 

offense to be twb: put in jeopardy," protects against multiple convictions and 
multiple acquittals for the same offense. U.S. v. Ball, 163 U.S. 662 (1896); Ex 
Parte Lange, 85 U.S. 163 (1873). Corporations are also protected. U.S. v. Martin 
Linen Supply Co., 430 U.S. 564 (1977). The principle applies to misdemeanor 
charges. 

Jeopardy attaches in a jury trial when a jury is empaneled and sworn and in a 
non-jury trial when the judge begins to hear evidence. Downum v. U.S., 372 U.S. 
734 (1963). 

1. SAME OFFENSE 

The jeopardy clause protects against "repeated prosecutions for the same 
offense." U.S. v. Dinitz, 424 U.S. 600, 606 (1976). Therefore, the same offenses 
may not, generally, be charged and prosecuted in a second trial. The Supreme 
Court has looked beyond merely the elements of successively prosecuted offenses, 
however, and has adopted a "same evidence" test. Blockburger v. U.S., 284 V.S. 
299 (1932). The Court has said that conviction or acquittal on one indictment is 
not a bar to a second trial unless the government's evidence is the same for both 
offenses. If either indictment requires proof of an additional fact, not part of and 
not necessary to the other charge, the double jeopardy prohibition does not apply. 
Ciucci v. Illinois, 356 U.S. 571 (1958); U.S. v. Frady, 607 F.2d 383 (D.C. Cir. 
1979); U.S. v. Solano, 605 F.2d 1141 (9th Cir. 1979); U.S. v. Ford, 603 F.2d 1043 
(2d Cir. 1979); U. S. v. Stricklin, 591 F.2d 1112 (5th Cir. 1979); U. S. v. Barket, 530 

( 
( F.2d 181 (8th Cir. 1975), cert. denied, 429 U.S. 917 (1976); U.S. v. Cioffi, 487 

F.2d 492 (2d Cir. 1973), cerl. denied, 416 U.S. 995 (1974). 

2. LESSER INCLUDED OFFENSE 

Greater and lesser offenses are, for jeopardy purposes, the same offense when 
the greater offense does not require proof of a fact different from that required to 
prove the lesser offense. Brown v. Ohio, 432 V.S. 161 (1977); U. S. v. Cruz, 568 
F.2d 781 (1st Cir. 1978), cert. denied; 100 ·S. Ct. 205 (1979); Virgin Islands v. 
Smith, 558 F.2d 691 (3d Cir.), cert. denied, 434 V.S. 957 (1977); U.S. v. Scljo, 537 
F.2d 694 (2d Cir. 1976), cert. denied, 429 V.S. 1043 (1977). This r!l1e applies only 
where separate trials are involved. It has no application where, in the same trial, 

~ the accused stands charged with both the greater and lesser offenses, such as 

• .. felony murder arising from an armed robbery and armed robbery. Harris v . 

6·1 
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Oklahoma, 433 U.S. 682 (1977). However, if the defendant moves for and receives 
separate trials where greater and lesser offenses ale charged, or if the defendant 
agrees to or fails to object to consolidation for trial, without raising the issue that 
greater and lesser offenses are involved, he cannot successfully complain that the 
double jeopardy protection has been violated. Jeffers v. U.S., 432 U.S. 137 (1977). 
Separate trials for a greater and a lesser offense are also permitted where the 
evidence to support the greater charge did not exist or could not reasonably be 
discovered when the trial on the lesser charge commenced. Diaz v. U.S., 223 U.S. 
442 (1912); U.S. v. Fultz, 602 F.2d 830 (8th Cir. 1979); U.S. v. Stavros, 597 F.2d 
108 (7th Cir, 1979); U.S. v. John, 587 F.2d 683 (5th Cir.), cert. denied, 99 S. Ct. 
2036 (1979); U.S. v. Walking Crow, 560 F.2d 386 (8th Cir. 1977), cert. denied, 435 
U.S. 953 (1978); U.S. v. Shepard, 515 F.2d 1324 (D.C. Cir. 1975). 

3. DUAL SOVEREIGNS 

The federal constitution recognizes multiple sovereigns with separate and 
distinct rights, responsibilities, and authority. A single act often violates both state 
and federal laws. The double jeopardy clause does not prohibit prosecution by a 
state merely because the accused has been convicted or acquitted of the identical 
offense by a federal court or ~ice versa. U.S. v. Wheeler, 435 U.S. 313 (1978); 
Abbate v. U.S., 359 U.S. 187 (1959); Bartkus v. Illinois, 359 U.S. 121 (1959); U.S. 
v. Lanza, 260 U.S. 377 (1922); U.S. v. Solano, 605 F.2d 1141 (9th Cir. 1979); U.S. 
v. Brown, 604 F.2d 557 (8th Cir. 1979); Bonner v. Circuit Court of City of St. 
Louis, Missouri, 526 F.2d 1331 (8th Cir. 1975), cert. denied, 424 U.S. 946 (1976); 
U.S. v. Mejias, 552 F.2d 435 (2d Cir.), cert. denied, 434 U.S. 847 (1977); U.S. v. 
King, 590 F.2d 253 (8th Cir. 1978), cerl. denied, 440 U.S. 973 (1979); Turley v. 
Wyrick, 554 F.2d 840 (8th Cir. 1977), cert. denied, 434 U.S. 1033 (1978). Double 
joepardy restrictions do prohibit prosecutions by different units of the same 
government. For example, trial by court-martial precludes trial for the same 
offense in a federal district court. Grafton v. U.s., 206 U.S. 333 (1907); U.S. v. 
Jones, 527 F.2d 817 (D.C. Cir. 1975). (For a discussion of the same offense 
prosecuted by different units of the same sovereign, see Waller v. Florida, 397 
U.S. 387 (1970), and Douglas v. Nixon, 459 F.2d 325 (6th Cir.), cert. denied, 409 
U.S. 1010 (1972).) 

4. THE PETITE POLICY 

It is a general policy of the Department of Justice, not a prohibition of the 
double jeopardy clause, that several offenses arising out of a single transaction 
should not be the basis of successive federal prosecutions, nor should a violation 
already prosecuted at the state or local level be federally prose~uted without the 
approval of the. Attorney General. Petite v. U.S., 361 U.S. 529 (1960). Such 
approval is to be predicated only upon a clear showing of a compelling federal 
interest in a second prosecution, sufficient to override the policy. This is designed 
to protect the individual from needless, mUltiple prosecutions, to promote fairness, 
and to provide for orderly and efficient law enforcement. A trial court abuses its 
discretion if it denies a government motion to dismiss a charge filed in violation of 
this policy, even where the policy violation results from a U.S. Attorney's 
misrepresentation to the triaJ court that approval of the Att~rney General had 
been obtained to proceed with a successive prosecution. Rinaldi v. U.S., 434 U.S. 
22 (1977). 
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This policy, however, is strictly internal. It is not constitutionally mandated, 
and it is not enforceable against the government. The policy does not apply and is 
not intended to apply where the federal charges are totally different in nature and 
degree from the state charges. U.S. v. Fossler, 597 F.2d 478 (5th Cir. 1979); U.S. 
v. Snell, 592 F.~d 1083 (9th Cir.), cerl. denied, 99 S. Ct. 2889 (1979); U.S. v. 
Howard, 590 F.2d 564 (4th Cir.), cert. denied, 440 U.S. 976 (1979); U.S. v. 
Michel, 588 F.2d 986 (5th Cir.), cerl. denied, 100 S. Ct. 47 (1979); U.S. v. Mikka, 
586 F.2d 152 (9th Cir. 1978), cert. denied, 440 U.S. 921 (1979); U.S. v. Valenzuela, 
584 F.2d 374 (10th Cir. 1978); U.S. v. Frederick, 583 F.2d 273 (6th Cir. 1978), 
cetl. denied, 100 S. Ct. 124 (1979); U.S. v. Fritz, 580 F.2d 370 (10th Cir.), cert. 
denied, 439 U.S. 947 (1978); U.S. v. Thompson, 579 F.2d 1184 (10th Cir.), cert. 
denied, 439 U.S. 896 (1978); U.S. v. Wallace, 578 F.2d 735 (8th Cir.), cert. denied, 
439 U.S. 898 (1978); U.S. v. Nelligan. 573 F.2d 251 (5th Cir. 1978). 

5. ACQUITTALS AND DISMISSALS 

While there is no doubt that the jeopardy protection prohibits a second 
prosecution for the same distinct offense following an acquittal, U.S. v. Ball, 163 
U.S. 622 (1896), the question remains: What is an acquittal and how does it differ 
from a dismissal? If the issue of factual guilt is resolved by the trial court in 
defendant's favor following a hung jury, the result is an acquittal, and the 
government may not re-try the accused on that charge. U.S. v. Martin Linen 
Supply Co., 430 U.S. 564 (1977). Where the charge is simply dismissed after trial 
because of indictment defect or other valid reason, however, jeopardy has not 
attached and retrial may occur. Lee v. U.S., 432 U.S. 23 (1977). Jeopardy does 
not attach when a defense motion to dismiss is granted where the motion is not 
related to factual guilt 01' innocence. U.S. v. Scott, 437 U.S. 82 (1978), overruling 
U.S. v. Jenkins, 420 U.S. 358 (1975). See also U.S. v. Alberti, 568 F.2d 617 (2d 
Cir. 1977). 

Even where error.eous evidentiary rulings during trial lead to an acquittal for 
insufficient evidence, further prosecution is prohibited. Sanabria v. U.S., 437 U.S. 
54 (1978). But, the label affixed to a trial court's ruling is not I'\ecessarily 
determinative, as it is the substance of the order that determines whether there was 
a factual finding for the defendant and the resulting attachment of jeopardy. U.S. 
v. Bodey, 607 F.2d 265 (9th Cir. 1979); U.S. v. Hospital Monteflores, Inc., 575 
F.2d 332 (1st Cir. 1978); U.S. v. Boyd, 566 F.2d 929 (5th Cir. 1978); U.S. v. 
Appawoo. 553 F.2d 1242 (10th Cir. 1977); U.S. v. LAsater. 535 F.2d 1041 (8th 
Cir. 1976); U.S. v. Esposito, 492 F.2d 6 (7th Cir. 1973), cert. denied, 414 U,S. 
1135 (1974). 

B. MISTRIAL 
The double jeopardy clause of the fifth amendment does not require that 

every time a' defendant goes on trial before a competent tribunal he is entitled to 
go free if the trial fails to end in a final judgment. Wade v. Hunter, 336 U.S. 684, 
688 (1949). A balance has been struck be.~ween the public interest in affording the 
prosecution a full and fair opportunity to convict one accused of crime, Wade v. 
Hunter, 336 U.S. at 688-690; Downum v. U.S., 372 U.S. 734 (1963), and the 
defendant's right to have his trial completed by a particular jury. Illinois v. 
Somerville, 410 U.S. 458 (1973). Any strict rule which operates only to a 
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defendant's advantage, however, is too high a price to pay for the added assurance 
of personal security and freedom from government harrassment. U. S. v. Jorn, 400 
U.S. 470 (1971). . . I d 

Since 1824 trial courts have' had discretion to declare a mlstna an to 
discharge the ju;y Vvhenever there is manifest necessity to d? so or ~here the e~ds 
of justice would be defeated if a tainted trial were not termlnat~d ~nor to verdl~t. 
U.S. v. Perez, 22 U.S. 579 (1824) (hung jury). Previously,. revlewl.ng courts ~ald 
little attention to a trial court's finding of manifest necessity to discharge .a Jury 
over defendant's objection. Gori v. U.S., 367 U.S. 364 (1961). However, this lack 
of interest and lack of concern no longe!r exist. Downum v. U.S., 372 U.S. at 736-
738. Manifest necessity is the strong showing that the prosecut?r must make for a 
mistrial to be declared over objection by the defendant. The nght of a def~ndant 
to have his trial concluded by a particular jury is important, but a vanety of 
circumstances which do not invariably create unfairness to the accused may make 
it necessary to discharge a jury before the trial is conclu~ed: ~here ~uch 
circumstances exist, however, the prosecutor must justify the mlstnal If he IS to 
avoid the double jeopardy bar. Arizona v. Washington, 434 U.S. 497, 505 (1978)., 

The general rule now is that trial cannot be a?orted o~er a defen~ant s 
objection without jeopardy attaching unless the court .flr.st considers al.1 availab.le 
alternatives. If choices exist, including but not limited to a. co~tlnuance In 

progress, the choice that most effectively purifi~s the tria.l c~ntammatlOn must be 
selected and used. Manifest necessity to termmate a tnal IS present only when 
effective alternatives are absent. U.S. v. Jorn, 400 U.S. 470 (1971); U.S. v. Grasso, 
606 F.2d 342 (2d Cir. 1979); u.s. v. Nelson, 599 F.2d 714 (5th Cir. 1979); U.S. v. 
Lynch, 598 F.2d 132 (D.C. Cir. 1978), eert. denied, 440 U.S. 939 (l979~; U.S. v. 
Love, 597 F.2d 81 (6th C1r. 1979); U.S. v. Pierce, 593 F.2d 415 (1st C1r. 1979); 
U.S. v. McKo)', 591 F.2d 218 (3d Cir. 1979); U.S. v. Rich, 589 F.2d 1025 (10th 
Cir. 1978); Dr~yton v. Hayes, 589 F.2d 117 (2d Cir. 1979); U.S. v. Johnson, 584 
F.2d 148 (6th Cir. 1978), cert. denied, 440 U.S. 918 (1979); U.S. v. Hoofer, 576 
F.2d 1382 (9th Cir. 1978); Virgin Islands v. Smith, 558 F.2d 691 (3d C:lr.), cert 
denied, 434 U.S. 957 (1977); Wallace v. Havener, 552 F.2d 721 (6th Clr. 1977); 
u.s. v. Beran, 546 F.2d 1316 (8th Cir. 1976), cert. denied, 430, U.S. 916 (1977); 
U.S. v. Walden, 448 F.2d 925 (4th Cir. 1971), cert. denied, 410 ~.S. 96.9 (1~73) .. 

Prosecutorial or judicial manipulation which aborts a "tnal which IS gOing 
badly so as to afford a more favorable opportunity to convict" will not be 
permitted. See Groi v. U.S., 367 U.S. 364, 369 (1961). Even failure to s~bpoena a 
witness whose absence causes a mistrial to be ordered may result In further 
prosecution being barred. U.S. v. Downum, 37.2 U.S. 734 (l96~): Wh~n t~e record 
does not reflect bad faith, prosecutorial overre.aching, or specific pre~udICe t~ th.e 
defendant, however, under certain circumstances retrial may be permltte~. Illmols 
v. Somerville, 410 U.S. 458 (1973); U.S. v. Sanders, 592 F.2d 1293 (9th Clr. 1979);. 
Mizell v. Attorney General of State of New York, 586 F.2d 942 (2d C~r. 1978), 
eert. denied, 440 U.S. 967 (1979); U.S. v. Martin, 561 F.2d 135 (8th C1r. 1977); 
U.S. v. Cyphers, 553 F.2d 1064 (7th Cir. 1977); U.S. v. Sanabria, 548 F.2d I (1st 
Cir. 1976), rev'd on other grounds, 437 U.S. 54 (1978); U.S. v. Larry, 536 F.2d 
1149 (6th Cir.), cert. denied, 429 U.S. 984 (1976). 

If a mistrial is granted with the consent or at the req~est of a defendant,. r~
prosecution ordinarily is not barred. The ~ef~nda.nt ha~ pnmary cont.rol, and It. IS 
basically his decision either to surrender hiS first Jury nght or to contll1ue the trIal 
tainted by judicial or prosecutorial error. U.S. v. Dinitz, .424 U.S. 600 (197~). 

Trial conduct not tolerated of prosecutors and Judges may sometimes be 
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tolerated of the defense. Defense counsel error or deti::ndant's bad conduct which 
denies a fair trial to the government, however, may permit retrial without 
offending the jeopardy clause. Arizona v. Washington, 434 U.S. 497 (1978); U.S. 
v. Bobo, 586 F.2d 355 (5th Cir. 1978), cert. denied, 440 U.S. 976 (1979). Where 
defense tactics make a fair trial virtually impossible, the trial judge has no 
obligation to consider alternatives to a mistrial order or to make a record finding 
of the presence of manifest necessity. Arizona v. Washington, 434 U.S. at 510-516. 

C. APPEALS 
Defendants who successfully appeal convictIOns because of trial errors are 

subject to re-prosecution. Ball v. U,S'/ 163 U.S. 662 (1896). New evidence which 
Supports the indictment can be used at the retrial. U. S. v. Gallagher, 602 F.2d 
1139 (3d Cir. 1979). It is only when an appellate court rever:ses a conviction 
because of insufficient evidence that the defendant may not be retried. U.S. v. 
Wilkinson, 601 F.2d 791 (5th Cir. 1979); Greene v. Massey, 437 U.S. 19 (1978); 
Burks v. U.S., 437 U.S. I (1978). A conviction for a lesser included offense which 
is. sllccessfully appealed on grounds other than evidence insufficiency, d~es not 
reinstate the greater charge on retrial. Only the lesser charge may be the subject of 
a second prosecution. Price v. Georg(a, 398 U.S. 323 (1970); Green v. U.S., 355 
U.S. 184 (1957); U.S. v. Larkin, 605 F.2d 1360 (5th Cir. 1979). The imposition of 
a harsher sentence following conviction on retrial does not violate the double 
jeopardy prohibition so long as vindictiveness is absent and the record reflects the 
reasons for t.he increased penalty. Cha.f1/n v. Styncheombe, 412 U.S. 17 (1973); 
North Carolma v. Pearce, 395 U.S. 71 I (1969); U.S. v. Fredenburgh, 602 F.2d 
1143 (3d Cir. 1979); U.S. v. Denson, 588 F.2d 1112 (5th Cir. 1979). 

.A defendant has a right to appeal the denial of his pretrial double jeopardy 
motion. Abney v. U.S .• 431 U.S. 651 (1977). However, the filing of an appeal does 
not a uto~atically strip the trial court of jurisdiction to go forward with the trial. 
The test .IS whether the dOli b.le jeopardy motion is frivolous. A trial Court finding 
of nonfnvolousness does preclude further hearing on the merits pending appeal. 
U.S. v. Dunbar, 611 F.2d 985 (5th Cir. 1980). 

Government appeals are authorized and controlled by 18 U.S.c. §3731, but 
only where double jeopardy would not result. Once a trial court has found for a 
defendant on the merits of the case the result is not reviewable even when the 
rUling is clearly and obviously erroneous. Fong Foo v. U.S., 369 U.S. 141 (1962) 
(directed verdict of acquittal during government's case). But, where the trial court 
grants judgment ?f acquittal after a jury verdict of guilty, the government may 
seek appellate revIew because the guilty verdict would simply be reinstated and the 
defendant is not tried twice if the government prevailed on appeal. U.S. v. Wilson, 
420 U.S. 332 (1975); U.S. v. Mandel, 591 F.2d 1347 (4th Cir. 1979); U.S. v. 
Blasco, 581 F.2d 681 (7th Cir.), eert. denied, 439 U.S. 966 (1978); U.S. v, Jones, 
580 F.2d 219 (6th Cir. 1978); U.S. Y. Schoenhut, 576 F.2d 1010 (3d Cir.), cert. 
denied, 439 U.S. 964 (1978); U.S. v. Donahue, 539 F.2d 1131 (8th Cir. 1976). 

D. COLLATERAL ESTOPPEL 
~he. d.oubl~ jeopardy clause includes the collateral estoppel doctrine under 

certam limited Circumstances. Where an issue of ultimate fact was once determined 
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by a valid final judgment, that issu~ ca.nnot be ~elitigated against a defendant i? a 
second trial. Where the earlier verdict IS not guilty, the record .of that proceeding 
must be reviewed, the charge and the evidence must be e~amlned, and all ot~er 
relevant matters must be considered so that the sec'ond trial court can det.ermlne 
whether the jury based its verdict on an issue other than that upon which ~he 
defendant was previously acquitted. One Lot El11era/~ CUI Stones and One Rmg 
\'. U.S., 409 U.S. 232 (1972) (civil forfeiture proceedings are not affected by an 
acquittal): Simpson v. Florida, 403 U.S. 384 (1971): Ashe v. Slvenson, 397 U.S. 

436 ( 1970). I . d d r d t Its 
Collateral estoppel is available only to the former y acqUitte. ele? an. 

benefit is denied to a defendant where it is unclear from the first trial record 
whether the not guilty verdict rested on an issue or issues c?mmon ~o the separate 
trials. The burden is on the defendant to establish that the Issue ~hlch ~e se~ks t.o 
foreclose from litigation in the present prosecution was necessarily decld~d In hl~ 
favor by the prior not guilty verdict. U.S. v. Mock, 604 F.2d 341 (5th Or. 1979), 
U.s. v. Laski', 600 F.2d 765 (9th Cir. 1979); U.S. \'. Mesp0 ulede,. 597 F.2d 329 (2d 
Cir. 1979); U.S. v. Huilinan, 595 F.2d 551 (10th Cir. 1979): Olrphant v. Koehler, 
594 F.2d 547 (6th Cir.), cen denied, 100 S. Ct. 162 (1979); U.S. v. Hatrak. 588 
F.2d 414 (3d Cir. 1978), cen. denied. 440 U.S. 974 (1979); U.S. v. MacDonald. 
585 F.2d 1211 (4th Cir. 1978), cert. denied. 440 U.S. 961 (1979); U.S. v. Brown. 
547 F.2d 438 (8th Cir.), cert. denied. 430 U.S. 937 (197~); U.S. v. Cala. 5~1 F.2d 
605 (2d Cir. 1975); U. S. v. Haines. 485 F.2d 564 (7th C~r. 1973), cerro dem.ed. 417 
US 977 (1974)' Ollomal1o V. U.S., 468 F.2d 269 (1st Or. 1972), cerro demed. 409 
U:S: 1128 (1973). The collatoral estoppel doctrine does .not bar. the government 
from retrying defendants on substantive charges, on wh~ch the .Jury deadlocked, 
who were acquitted of a conspiracy charge. Nor does thiS acqUittal ~reclude the 
introduction of hearsay statements of the defendant's alleged coconspirators. U.S. 
V. Clark, 613 F.2d 391 (2d Cir. 1979). 
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CHAPTER VIII 

PROSECUTORIAL MISCONDUCT AND 
VINDICTIVENESS 

"The function of the prosecutor under the federal constitution is not to tack 
» as many skins of victims as possible to the wall. His function is to vindicate the 

right of people as expressed in the laws and give those accused of crime a fair 
trial." Donne/~v v. DeChristoforo. 416 U.S. 637 (1974) (Douglas, J., dissenting). 

A. OPENING STATEMENT ERRORS 
The purpose of the prosecution's opening statement is to outline broadly the 

facts of the case so that the jury will understand the evidence as it unfolds. A 
clear, concise, prima facie case should be stated, Chatman v. U.S .• 557 F.2d 147 
(8th Cir.), cert. denied. 434 U.S. 863 (1977); U.S. v. DiGregorio. 605 F.2d 1184 
(1st Cir.), cert. denied. 100 S. Ct. 287 (1979), the evidence supporting each count 
should be outlined, U.S. v. D' A lora, 585 F.2d 16 (lst Cir. 1978), and nothing 
should be said which is designed to poison the minds of the jury against the 
defendant or to destroy his credibility before the evidence is offered, Virgin Islands 
V. Turner. 409 F.2d 102 (3d Cir. 1968); U.S. V. Lynn. 608 F.2d 132 (5th Cir. 1979). 

A federal prosecutor "carries a sr,>ecial aura of legitimacy about him." 
Attempts to take advantage of his position by inferring in his opening statement 
that he is an impartial truth seeker who would not ask for conviction unless the 
evidence established guilt beyond a reasonable doubt, may raise serious questions 
about the fairness of the trial. U. S. v. Bess. 593 F.2d 749 (6th Cir. 1979). 
Generally, anticipation of a defense to a charge in opening remarks risks a 
mistrial. U.S. v. Gentile, 525 F.2d 252 (2d Cir), cerl. denied. 425 U.S. 903 (1976). 
An exception to this rule is found in cases where the defense is obvious, as 
absence of intent where intent is an essential element to be proved by the 
government, U.S. v. Jordan, 552 F.2d 216 (8th Cir.), cert. denied, 433 U.S. 912 
(1977), or where there has been a previous trial resulting ill a hung jury, U.S. V. 
Adderly, 529 F.2d 1178 (5th Cit. 1976). 

1. REFERENCE TO INADMISSIBLE EVIDENCE 

Opening statements must be limited to evidence to be offered that the 
prosecutor in good faith believes is both available and admissible. U.S. V. 

Mahone. 537 F.2d 922 (7th Cir.), cert. denied, 429 U.S. 1025 (1976). Statements 
containing references to irrelevant material amounting to charactt=r assassination 
invite reversal. U.S. v. Dinitz, 538 F.2d 1214 (5th Cir.), cerr. denied. 429 U.S. 1104 
(1976). Discussion of unrelated events not affecting the outcome of the trial is 
reversible error, even though the objectionable statements are struck. U.S. V. 

Steinkoetter. 593 F.2d 747 (6th Cir. 1979). A likening of a defendantts alleged tax 
violations to a fox in the hen house fable was held to be highly prejudicial. U.S. V. 
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Signer, 482 F.2d 394 (6th Cir.), cert. denied, 414 U.S. 1092 (1973). A verbatim 
reading of wiretap transcripts, while not plain err.or, has been said to abuse the 
purpose of an opening statement. U.S. v. DeRosa, 548 F.2d 464 (3d Cir. 1977). 
See also U.S. V. Griffin, 579 F.2d 1104 (8th Cir.), cert. denied, 439 U.S. 981 
(1978), where the prosecutor in his opening statement read portions of unsigned 
statements of defendants. 

The circuits agree that, where there is mention of prior offenses and 
coconspirator convictions in opening statements, the chances of prejudicial error 
are substantially increased. Prosecutors are cautioned that such action is ill
ad,vised even when the jury is told of the purpose fot: which such evidence is 
offered. Grimaldi V. U.S., 606 F.2d 332 (1st Cir. 1979); U.S. V. Handly, 591 F.2d 
1125 (5th Cir. 1979); U.S. v. Watkins, 600 F.2d 201 (9th Cir.), cert. denied, 100 S. 
Ct. 148 (1979); U.S. v. Bailey, 505 F.2d 417 (D.C. Cir. 1974), c.rrt. denied, 420 
U.S. 961 (1975). 

Other examples of improper, out-of-place opening statement comments which 
may rise to the plain error level are statements that the government proposes to 
introduce a representative sample of some 150 conversations and that the balance 
had been made available to the defendants who could play them for the jury if 
they wished, U.S. v. Chong, 544 F.2d 58 (2d Cir. 1976), cert. denied, 429 U.S. 
IlOI (l977); statements that, instead of calling two or three witnesses who would 
all testify to the same thing, only one would be called, U.S. v. Humer, 542 F.2d 
254 (5th Cir. 1976); repeated insinuations that information outside of the record, 
obtained from unknown witnesses, identified defendant as the robber and by the 
name "Meatball," U.S. v. Hilliard, 569 F.2d 143 (D.C. Cir. 1977); reference to 
defendant's admissions made in a suppression hearing, U.S. V. Morrow, 541 F.2d 
1229 (7th Cir. 1976), cert. denied. 430 U.S. 933 (1977). See also U.S. v. Calvert, 
498 F.2d 409 (6th Cir. 1974). 

Ordinarily, where evidence is misstated or discussed in the opening statement 
but rejected by the trial court, both the good faith of the prosecutor and the 
impact of the statements on the trial determine whether there was prejudicial 
error. U.S. V. Akin, 562 F.2d 459 (7th Cir. 1977), cert. denied, 435 U.S. 933 
(1978); U.S. v. Jones, 592 F.2d 1038 (9th Cir.), cert. denied, 441 U.S. 951 (1979). 

2. STATEMENTS OF PERSONAL OPINION 
The prohibition against interjection of personal opInion by a federal 

prosecutor, at any stage of the case, is strict and is an important part of the Code 
of Profes~ional Responsibility of the American Bar Association. DR 7-106(C)(4) 
provides that a lawyer shall not: -

Assert his personal opinion as to the justness of a cause, as to the 
credibility of a witness, ... or as to the guilt or innocence of an 
accused; but he may argue, on his analysis of the evidence, for any 
position or conclusion with respect to the matters stated herein. 

And the Standards for Criminal Justice Nos. 5 and 8 of the American Bar 
Association further provi(.\e: 

(b) It is unprofessional conduct for the prosecutor to express his 
personal belief or opinion as to the truth or falsity of any testimony or 
evidence or the guilt of the defendant. 

Violations of these principles occur most frequently in closing arguments. 
Courts have often and forcefully addressed this subject at that stage of the case, 
but without limiting the "no personal comment" restriction to final argument. The 
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strong position assumed by the Eighth Circuit in U.S. v. Splain, 545 F.2d 1131 
(8th Cir. 1976), is representative of the general attitude of the courts toward 
professionalism. But see U.S. v. Tropeano, 476 F.2d 586 (1st Cir. 1973), cerro 
denied, 414 U.S. 839 (1973), where the prosecutor stated: Do you recall that "I 
said in my op~ning statement[,] perhaps improperly, it is not a very nice story, 
because I believe that is true, it is not a very nice story. It is a story that 
happened." The court held that this was not such a positive statement of a 
prosecutor's personal belief in defendant's guilt as to require reversal. See also 
U.S. V. Davis, 564 F.2d 840 (9th Cir.), cert. denied. 434 U.S. 1015 (1978); U.S. V. 

Davis, 548 F.2d 840 (9th Cir. 1977). Compare U.S. v. Prince, 515 F.2d 564 (5th 
Cir.), cert. denied, 423 U.S. 1032 (1975), where the prosecutol' in his opening 
statement said that the government's first witness would tell the truth, and U.S. v. 
Medel, 592 F.2d 1305 (5th Cir. 1979), in which the prosecutor stated that she 
believed a careful appraisal of the evidence would result in a guilty verdict, neither 
of which is plain error. 

3. ARGUMENTATIVE AND INFLAMMATORY COMMENTS 

Problems involving improper comment by the prosecutor arise most 
frequently in closing arguments. In general, however, the same types of comment 
are as much improper in opening statements as they are in closings and, except 
that there is more time for curative instructions, such improper statements have 
the same potential for introducting reversible error. For example, the recognized 
prejUdice reSUlting from a prosecutor's request of the jury to do him a "favor by 
being fair to public interest in law enforcement" was cured by admonishment that 
no favors are granted by the court. U.S. v. Miller, 478 F.2d 1315 (2d Cir.), cert. 
denied, 414 U.S. 851 (1973). 

B. PROOF PRESENTATION PROBLEMS 
1. FALSE OR MISLEADING TESTIMONY 

The due process guarantee and thp. fair trial right of the accus(~d are destroyed 
when a prosecutor obtains a conviction with the aid of evidence which he actually 
knows, or should know, to be false and allows it to go uncorrected. Deliberate 
deception of a court and jurors by the presentation of false evidence is 
reprehensible and incompatible with "rudimentary demands of justice." Giglio V. 

U.S., 405 U.S. 150 (1972); Napue v. Illinois, 360 U.S. 264 (1959);· Mooney V • 

Holohan, 294 U.S. 103 (1935). It is immaterial whether the prosecutor consciously 
solicited the false evidence. It is also immaterial whether the false testimony 
directly concerns an essential element of the crime charged or it bears only on the 
credibility of a witness. U.S. V. Barham, 595 F.2d 231 (5th Cir. 1979). If there is 
any reasonable likelihood that the false testimony could have affected the jury's 
judgment, a new trial must be ordered. U.S. v. Runge, 593 F.2d 66 (8th Cir.), cert. 
denied, 100 S. Ct. 63 (1979); U.S. v. Antone, 603 F.2d 566 (5th Cir. 1979). The 
prosecutor's duty to correct the false testimony arises when the false evidence 
appears, U.S. v. Sanfilippo, 565 F.2d 176 (5th Cir. 1977). or as soon as he 
becomes aware of inaccuracies, U.S. v. Glover, 588 F.2d 876 (2d Cir. 1978). 
Promises of leniency, plea bargains, payments to informers, and all arrangements 
with government witnesses must promptly be disclosed where a government 
witness gives either an evasive answer or denies the existence of any of the 

• 
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arrangements. U.S. v. Carter, 566 F.2d 1265 (5th Cir.), cert. denied. 436 U.S. 956 
(1978); U.S. v. McClintic, 570 F.2d 685 (8th Cir. 1978); U.S. v. Butler, 567 F.2d 
885 (9th Cir. 1978); U.S. v. Pope, 529 F.2d 112 (9th Cir. 1976); Sanders v. U.S., 
541 F.2d 190 (8th Cir. 1976), cerro denied, 429 U.S. 1066 (l?77). 

Use of misleading evidence, unrelated to the charge, IS grounds for reversal. 
U.S. V. McFayden-Snider, 552 F.2d 1178 (6th Cir. 1977), cert. denied, 435 U.~. 
995 (1978). A federal prosecutor, who knowingly gives a false response to a court s 
question whether any members of an anti-~ar o.rganiz~tion subp~enaed as grand 
jury witnesses were government informers, IS entitled only .to ~uahfied. rather than 
absolute immunity from a civil suit since his role is. investigative. and IS not as an 
advocate. Briggs v. Goodwin, 569 F.2d 1.0 (D.C. Clr.), cert. dented, 437 U.S. 904 

(1978). 

2. UNDISCOVERED AND UNDISCLOSED FAVORABLE 
DEFENSE EVIDENCE 
Prosecutorial suppression of evidence favorable ~o ~n accused. wh~ch ~s 

supportive of a claim of innocence denies a defendant of hiS nght to a fair tnal, IS 
a due process violation, and vitiates a conviction. U.S. V. Agurs, 427 U.S. 97 
(1976). This rule applies in cases where there has been only a general request for 
information or even no defense request for disclosure. U. S. v. Jackson. 579 F.2d 
553 (10th Cir.), cert. denied. 439 U.S. 981 (1978). However, every nond~sclosure to 
a general defense request, or where there is no request, is nO,t con~titutlOnal err~r, 
It is where the omitted evidence creates a reasonable doubt that did not oth.erwlse 
exist that prejudicial error permeates the tria.l recor~. A request s~eklng all 
evidence of any kind favorable to the defendant IS conSidered general In nature. 
U.S. v. DiCarlo .. 575 F.2d 952 (1st Cir.), cert. denied. 439 U.S. 834 (1978); U.S. V. 

. Hearst, 563 F.2d 1331 (9th Cir. 1977), cert. denied. 435 ~.S. 1000 ~1978). . 
A specific request points wi~h particularity to the eVlde~c.e deSIred and IS clear 

and unambiguous. The prosecution must respond to a speCifiC ~efe~se request. for 
purely impeaching evidence which does not concern a substantive Issue, prOVided 
the evidence sought is relevant. U.S. 'v. Anderson, 574 F.2d 1347 (5th ~Ir. 1978). 
Even when faced with a detailed, explicit defense demand, the prosecutIOn has no 
constitutional duty to make a detailed accounting of all investigative work on the 
case. Moore v. Illinois, 408 U.S. 786 (1972). 

For a defendant to force production of evidence, a strict standard of 
materiality of the evidence as to guilt or punishment applies. U.S. v. Gaston, 608 
F.2d 607 (5th Cir. (979). The defendant has the bUJ:den of esta.blishing the 
materiality of any evidence allegedly suppressed by the prosecution, U.S. v. 
Parker. 586 F.2d 422 (5th Cir. 1978), cert. denied, 441 U.S. 962 (1979), together 
with the need for any withheld evidence, Monro~ v. Blackburn~ 607 F.2d. 148 ~5th 
Cir. 1979). For a discussion of timely and late disclosure of eVidence whl~h might 
create reasonable doubt see U.S. v. McPartlin, 595 F.2d 1321 (7th Clr.), cert. 
denied, 100 S. Ct. 65 (1979). The good faith of the prosecutor ordinarily i.s n?t i~ 
issue. Even where the facts suggest bad faith, a defendant must prove pr~jUdlCe If 
he is to overturn a conviction. U.S. v. Goldberg, 582 F.2d 483 (9th Clr. 197~), 
cert, denied, 440 U.S. 973 (1979). But see U.S. v. DisslOn, 582 F.2d 1108 (7th Clr. 
1978), which held that if the withheld evidence is matc;rial.' the good. fa!th of the 
prosecution may well bear on the materiality determmatlOn. Matenah!y me~ns 
reasonable doubt about defendant's guilt where there has been no specific defen~e 
demand to disclose favorable evidence. U.S. V. Ramirez, 608 F.2d 1261 (9th Clr. 

I " 
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1979). The standard by which materiality of undisclosed information for which the 
defendant made a specific request, which assertedly could have been used for 
impeachment purposes, is whether the materials could have been used to impeach 
a government witness in a manner which might have affected the outcome of the 
trial. U.S. v. DiFrancesco. 604 F.2d 769 (2d Cir. 1979). 

No due process violation or fair trial denial results if the defendant is aware of 
the favorable evidence, knows of its source, and has access to it. U.S. v. Weidman, 
572 F.2d 1199 (7th Cir.), cert. denied. 439 U.S. 821 (1978); U.S. v. Haro-Espinosa, 
608 F.2d 796 (9th Cir. (979). Lack of defens<" diligence to obtain evidence through 
an available witness known to defendant, coupled with a good-faith government 
effort to locate such evidence, satisfy constitutional requirements. U.S. v. She/ton, 
588 F.2d 1242 (9th Cir. (978), (en denied, 442 U.S. 909 (1979). Information 
concerning "favors or deals" made with a key government witness need not be 
disclosed before trial. Since they reach only the issue of witness credibility, ~hey 
must be disclosed only after the witness testifies. U.S. v. Rinn, 586 F.2d 113 (9th 
Cir. 1978), cert. denied, 441 U.S. 931 (1979). 

3. FORCING A CLAIM OF PRIVILEGE 

Where the prosecution knows that a witness, if called to testify, would assert 
his fifth amendment privilege against self-incrimination and that such claim of 
privilege would be proper and lawful, prejudicial error results when the witness is 
compelled to appear and to invoke the privilege where the government's purpose is 
to bolster its case upon inferences arising from the use of the constitutional 
protection. Namet V. U.S., 373 U.S. 179 (1963); U.S. v. Maloney, 262 F.2d 535 
(2d Cir. 1959). Each case must be decided in light of its own facts and 
circumstances with consideration given to the motive of the prosecutor and the 
likelihood that the jury will draw unwarranted inferences against the defendant 
from the declination to testify. U.S. v. Quinn, 543 F.2d 640 (8th Cir. 1976); U.S. 
v. Peterson, 549 F.2d 654 (9th Cir. 1977); U.S. v. Crouch, 528 F.2d 625 (7th Cir.), 
cen denied, 429 U.S. 900 (1976). Compare U.S. v. Ritz, 548 F.2d 510 (5th Cir. 
1977). Where it is uncertain whether a witness will claim his self-incrimination 
privilege, it is not error to call him, provided there is termination of questioning 
after four refusals to answer. Skinner v. Cardwell, 564 F.2d 1381 (9th Cir. 1977), 
cert. denied, 435 U.S. 1009 (1978). The Tenth Circuit in U.S. v. Dingle, 546 F.2d 
1378 (1976), found that it is preferable to dismiss the jury before calling a witness 
who is certain to claim his privilege. The court should examine the witness, rule 
on any privilege assertion, and >consider any request for a grant of immunity 
outside the presence of the jury. 

Defense witnesses, who are simply advised by a prosecutor of the penalties for 
perjury and that immunity does not extend to perjury, are not government
intimidated witnesses when they are caned by the defense and invoke the fifth 
amendment. U.S. v. Valdes, 545 F.2d 957 (5th Cir. 1977). 

c. CLOSING ARGUMENT ERRORS 
1 .. REAS.ONABLE INFERENCES AND INFLAMMATORY 

COMMENTS 
While the singular purpose of final argument is to persuade, prosecutors 

Ihouid refrain from injecting issues broader than the accused's guilt or innQlCence, 



8-6 PROSECUTORIAL MISCONDUCT AND VINDICTIVENESS 
I 

or predicting the consequences of a particular verdict. Such tactics divert the jury 
from its duty to decide the case on the evidence. u.s. v. Mikka, 586 F.2d 152 (9~h 
Cir. 1978), cert. denied, 440 U.S. 921 (1979); U.s. v. Bess, 593 F.2d 749 (6th Clr. 
1979). The character and content of a prosecutor's argument can deny a defendant 
a fair trial. The test is whether the remarks, taken as a whole in the context of the 
entire case, prejudicially affect the rights of the accused. U. S. v. Corona, 551 F.2d 
1386 (5th Cir. 1977). 

Statements by the prosecutor, whether deliberate or otherwise, that tend to 
incite and inflame the jury or which are likely to cajole a guilty verdict without 
full consideration of all the evidence may amount to reversible error despite 
curative instructions. It is beyond the bounds of propriety for the prosecutor to 
suggest that unless a defendant is convicted it will be impossible to maintain "law 
and order" in the community. Brown v. U.S., 370 F.2d 242, 246 (D.C. Cir. 1966). 
See also U.S. v. Wile v, 524 F.2d 659, 665 (6th Cir.), cert. denied, 425 U.S. 995 
(1976) ("if this man g~s free you have chalked up one point for the crimi?a!"); 
U.S. v. Barker, 553 F.2d 10 I3 (6th Cir. 1977) (prosecutor's statement that If the 
defendants are acquitted, "We might as well open all the banks and say, 'Come on 
in and get the money, boys,'" was reversible error). But see U.S. v. Fulton, 549 
F.2d 1325 (9th Cir. 1977) (prosecutor's reference to the Manson murders was not 
prejudicial error because of immediate admonishment). . 

The line between merely over-zealous emotional comment and impermissible 
inflamma tory statements is a fine oM. The presence or absence of repetition, 
apparent design, or bad faith frequently determi!l\~ whether prejudicial error is 
found. Urging conviction to stamp out the drug problem was held harmless error, 
Malley v. Manson, 547 F.2d 25 (2d Cir. 1976), cert. denied, 430 U.S. 918 (1977), 
as; was the statement that a guilty verdict would inform every "dishonest cop" that 
"we are sick and tired" of those who abuse their office. Perry v. Mulligan, 544 
F.2d 674 (3d Cir.), cert. denied, 430 U.S. 972 (1977). See also U.S. v. Mattucci, 
502 F.2d 883 (6th Cir. 1974). Also, reference to the jurors' tax dollars in a 
government overbilling scheme trial was harmless error. U. S. v. Smyth, 556 F.2d 
1179 (5th Cir.), cert. denied, 434 U.S. 862 (1977). See also U.S. v. Homer, 545 
F.2d 864 (3d Cir. 1976), cerl. denied, 431 U.S. 954 (1977). 

Counsel is not free to go outside the evidence to substitute emotion for 
evidence, either directly or by innuendo. U.S. V. Hawkins, 595 F.2d 751 (D.C. 
Cir.), cer! denied. 441 U.S. 910 (1979); U.S. V. McPartlin, 595 F.2d 1321 (7th 
Cir.), cert. denied, 100 S. Ct. 65 (1979). Where there is a factual basis in the 
record, however, use of strong and indecorous terms, including "liar," is not 
prejudicial. U.S. v. Crai!:. 573 F.2d 455 (7th Cir. 1977), cert. denied, 439 U.S. 820 
(1978). 

Examples of remarks found to be prejUdicial in the circumstance of the 
particular case include: analogizing the crime charged with the offenses involving 
Sirhan Sirhan, James Earl Ray, Richard Speck, and Jack Ruby, U.S. V. 'phillips, 
476 F.2d 538 (D.C. Cir. 1973); U.S. V. Marques. 600 F.2d 742 (9th Cir. 1979), 
celt. denied, .-00 S. Ct. 674 (1980); telling the jury they either had to find the 
defendant guilty or conclude that the federal agents were liars, U.S. V. Vargas, 583 
F.2d 380 (7th Cir. 1978); the prosecutor's suggestion that the defendant is guilty 
merely because he was indicted and is being prosecuted, U.S. V. Bess, 593 F.~d 
749 (6th Cir. 1979); commenting that "not one white witness has been produced In 

this case that contradicts [the victim's] position in this case," Withers V. U.S., 602 
F.2d 124 (6th Cir. 1979); stating that "we are trying to convict him because he 
committed a cri~e, and we are convinced of that or we wouldn't be trying him," 
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U.S. V. Splain. 545 F.2d 1131 (8th Cir. 1976); and telling the jury "you can believe 
all of it and turn him loose and we'll send him [the defendant] down in the 
elevator with you with his gun. He'll go out the front door with you," U.S. V. 

McRae, 593 F.2d 700 (5th Cir.), cen denied, 100 S. Ct. 128 (1979). Examples of 
comments which did not warrant reversal in the context of the case include: 
characterizing defendant as "Chinatown's chief corrupter for 20 years," U.S. V. 

Ong, 541 F.2d 331 (2d Cir. 1976); referring to a record piracy defendant as a 
"scavenger," "parasite," "fraud," and "a profesaional con-man," U.S. V. Taxe, 540 
F.2d 961 (9th Cir. 1976), cen denied. 429 U.S. 1040 (1977); commenting that 
defendant presented a "tailored defense" to fit the government's evidence, U. S. V. 

Duff, 551 F.2d 187 (7th Cir. 1977); stating that "there is no difference in these 
guys [false statements and wire fraud defendants] and people who go out and stick 
up banks," U.S. v. Ca/andrel/a. 605 F.2d 236 (6th Cir. 1979); remarking that the 
verdict would be the jury's verdict and "I wish it was mine," U.S. V. Juarez, 566 
F.2d 511 (5th Cir. 1978); and stating that even the very best counsel money could 
buy COUldn't disentangle the defendant, U.S. V. Rapoport, 545 F.2d 802 (2d Cir. 
1976), cert. denied, 430 U.S. 931 (1977). .. 

2. RESPONSE TO DEFENSE PROVOCATIONS 
Impugning the prosecution's integrity or motivation by the defense opens the 

door and justifies a reply in kind. U.S. V. Hoffa, 349 F.2d 20 (6th Cir.), qf.fd on 
other grounds, 385 U.S. 293 (1966). The fair reply doctrine in closing argument 
has been applied in cases where defense counsel attacked the quality of the 
investigation and the attitude of the investigators. U. S. V. Hiett, 581 F.2d 1199 
(5th Cir. 1978). Other examples of defense accusation which warrant and justify a 
response include: claiming that "the Witness Protection Program was about to be 
revealed as a major government scandal," U.S. v. Ricco, 549 F.2d 264 (2d Cir.), 
cert. denied, 431 U.S. 905 (1977); the prosecutor's professional integrity, U.S. V. 

Alpern, 564 F.2d 755 (7th Cir. 1977); attacking the government for failure to call 
certain witnesses, U.S. V. Sherr(f, 546 F.2d 604 (5th Cli. 1977); repeatedly 
asserting that the government was participating in or knowingly abetting a frame
up, U.S. v. Stassi. 544 F.2d 579 (2d Cir. 1976), cert. denied, 430 U.S. 907 (1977); 
arguing that a coconspirator was not given a polygraph test "because government 
counsel and agents do not believe in them," U.S. v. Gabirel, 597 F.2d 95 (7th 
Cir.), cert. denied, 100 S. Ct. 120 (1979); attempting to shift the blame to an 
alleged coconspirator thereby giving rise to the justifiable, biblical, response, "I'm 
not my brother's keeper," U.S. v. Mackey, 571 U.S. 376 (7th Cir. 1978). In each of 
the foregoing instances and in other cases of similar character, the prosecutor's 
disparaging remarks in rebuttal argument, which are not so inflammatory as to 
deny a fair trial, do not constitute reversible error. U.S. V. Grabiec, 563 F.2d 313 
(7th Cir. 1977). 

3. STATEMENT OF LAW-INVADING THE PROVINCE OF 
THE COURT 
It is the duty of the court and not the privilege of the prosecutor to advise the 

jury as to the law which controls the case. Departure from this principle, however, 
is not reversible error absent some possibility of prejUdice. U.S. V. Parr-Pia, 549 
F.2d 660 (9th Cir.), cert. denied. 431 U.S. 972 (1977); U.S. V. Rosenfeld, 545 F.2d 
98 (10th Cir. 1976), cert. denied, 430 U.S. 941 (1977); U.S. V. Leon, 534 F.2d 667 
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(6th Cir. 1976); V.S. v. FiKurski, 545 F.2d 389 (4th Cir. 1976). But erroneous and 
misleading statements of the law by the prosecutor, particulary in a close case, are 
plain error, notwithstanding the court's instructions which correctly state the law. 
U.S. v. Segna, 555 F.2d 226 (9th Cir. 1977). But see V.S. v. Whitson, 587 F.2d 
948 (9th Cir. 1978), and U.S. v. HollinKer, 553 F.2d 535 (7th Cir. 1977), where the 
prosecutor stated that the judge decides whether immunity shall be granted to a 
witness, and V.S. v. ,Fullmer, 457 F.2d 447 (7th Cir. 1972), in which the 
prosecutor commented on legislative intent, Congressional purpose, and the 
development of a statute. 

4. OBJECTION AND CURATIVE INSTRUCTIONS 
Generally, improper comments of a prosecutor, if followed by curative 

instructions upon a defense objection, are not reversible error, unless in the context 
of the entire record, it appears that the constitutional privileges of the accused 
have been affected and the tenor of the argument, as a whole, has violated 
defendant's fair trial rights. U.S. v. Cook, 592 F.2d 877 (5th Cir.), cert. denied, 
442 U.S. 921 (1979); V.S. v. HollinKer, 553 F.2d 535 (7th Cir. 1977); V.S. v. 
Massey, 594 F.2d 676 (8th Cir. 1979); V.S. v. Jones, 592 F.2d 1038 (9th Cir.), cert. 
denied, 441 U.S. 951 (1979); V.S. v. Brown, 541 F.2d 858 (10th Cir.), cert. denied, 
429 U.S. 1026 (1976). The plain error rule applies. V.S. v. Librach, 536 F.2d 1228 
(8th Cir.), cert. denied, 429 U.S. 939 (1976); V.S. v. Miranda, 593 F.2d 590 (5th 
Cir. 1979); V.S. v. Cornfeld, 563 F.2d 967 (9th Cir. 1977), cert. denied, 435 U.S. 
922 (1978). Where corrective instructions have been given, reversal is required only 
where the damage conceivably inflicted cannot be removed by the judicial order to 
disregard the prosecutor's remarks. V.S. v. Harbin, 601 F.2d 773 (5th Cir. 1979); 
u. s. v. SeKna, 555 F.2d 226 (9th Cir. 1977). 

5. STATEMENT OF PERSONAL OPINI"N 
While an expression of personal opinion in final argument is not necessarily 

fatal to the government's case, repeated, pronounced, and persistent assertion of 
the' prosecutor's belief in the honesty, sincerity, and good motives of his witnesses, 
the guilt of the accused, and the weakness of the defense case is misconduct. The 
"evil influence" of such misconduct on the jury cannot be removed by "stern, 
judicial rebuke," and instructions to ignore the comments. Berger v. U.S .• 295 
U.S. 78, 85 (1935). Statements of personal belief permit the prosecutor to testify as 
an expert witness. This use of his personal, status is not only improper, it is 
"pernicious." V.S. v. Garza, 608 F.2d 659 (5th Cir. 1979) (where the prosecutor 
said that in his opinion his witnesses simply wanted to make the community a 
better place and "if I thought that I had framed an innocent man and sent him to 
the penitentiary I would quit"). The circuits are basically in agreement on this 
position. V.S. v. VarKas. 558 F.2d 631 (1st Cir. 1977); U.S. v. Farnkoff, 535 F.2d 
661 (1st Cir. 1976) (where the prosecutor said, "I suggest to you, I ask you to 
consider these things, come to the decision which I think you should come to, 
based upon the evidence, that the defendant is guilty as charged"); U.S. v. 
Rodarte. 596 F.2d 141 (5th Cir. 1979); U.S. v. Handly. 591 F.2d 1125 (5th Cir. 
1979); U.S. v. Bess. 593 F.2d 749 (6th Cir. 1979); U.S. v. Creamer. 555 F.2d 612 
(7th Cir.), cerr. denied. 434 U.S. 833 (1977). The Third Circuit rule, however, as 
expressed in U.S. v. Gallagher. 576 F.2d 1028 (3d Cir. 1978), is that reversal is not 
warranted, even though the prosecutor makes numerous statements vouching for 
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the veracity of his witnesses unless the statements are based on information not 
before the court and, therefore, are outside the record. If tne statements are based 
on the evidence, prejudice must be establish,ed before a conviction will be 
overturned. And, where prejudice is shown, it may be cured by instruction or may 
be disregarded if there is overwhelming evidence to support the conviction. 

The proscecutor may state, "I believe that the evidence has shown defendant's 
guilt," but not "I believe that defendant is guilty." V.S. v. Rodriguez, 585 F.2d 
1234 (5th Cir. 1978). Use of the phrase "1 submit" is not the equivalent of 
expressing a personal opinon. V.S. v. StulKa, 584 F.2d 142 (6th Cir. 1978). "We 
know, if we know nothing else in this case, that Agent Lopez' is a careful and 
completely honest, scrupulous man and would not make such an indentification if 
he were not absolutely sure," is not erroneous as vouching for a government 
witness in the absence of proof that the word "we" was used to suggest personal 
knowledge of the prosecutor outside the record, V.S. v. Williams, 583 F.2d 1194 
(2d Cir. 1978), cert. denied, 439 V.S. 1//7 (/979). 

6. COMMENT ON POST-ARREST AND IN-TRIAL SILENCE 

Reference in final argument to a defendant's post-arrest, pretrial, or in-trial 
silence, while generally condemned, is not always reversible error. The test for 
determining when a prosecutor's comment is a reference, direct or oblique, to the 
silence of the accused is whether the language used was manifestly intended, or 
was of such character, that the jury would naturally and necessarily accept it as a 
reminder that the defendant did not testify. U.S. v. Waller, 607 F.2d 49 (3d Cir. 
1979); V.S. v. Harbin, 601 F.2d 773 (5th Cir. 1979); U.S. v. Muscarella, 585 F.2d 
242 (7th Cir. 1978); Catches v. V.S., 582 F.2d 453 (8th Cir. 1978); U.S. v. Carleo, 
576 F.2d 846 (10th Cir.), cert. denied, 439 U.S. 850 (1978). Failure to object is not 
a bar to review and reversal. O'Connor v. Ohio, 385 U.S. 92 (1966). The error, 
however, may be nonprejudicial if it is harmless beyond a reasonable doubt. 
Chapman v. Cal(fornia, 386 U.S. 18 (1967). It was prosecutor characterizations of 
evidence, or any parts thereof, as "unrefuted," "uncontradicted," and 
"unimpeached," which prompted the rule that the use of such words is plain error 
only where the defendant alone could have contested and contradicted the 
government testimony. U.S. v. Hooker, 541 F.2d 300 (lst Cir. 1976); U.S. v. 
Rodriguez, 556 F.2d 638 (2d Cir. 1977), cert. denied, 434 U.S. 1062 (1978); U.S. v. 
Jenkins, 544 F.2d 180 (4th Cir. 1976), cert. denied, 431 U.S. 931 (1977); U.S. v. 
Sorzano, 602 F.2d 1201 (5th Cir: 1979). Where defense counsel focuses on the 
silence of the defendant by announcing near the end of the case that "defendant 
would be the next witness," then, even though defendant did not testify, the 
prosecution's argument that the evidence was unrefuted and uncontradicted 
violated no constitutional right of the accused. Lockett v. Ohio, 438 U.S. 586 
(1978). Currently awaiting decision of the Supreme Court is Jenkins v. Anderson. 
599 F.2d 1055 (6th Cir.) (decision without opinion), cert. granted. 100 S. Ct. 45 
(1979), wherein the prosecution commented upon defendant's post-arrest failure to 
inform law enforcement officers of the defense of self-defense. 

Carefully planned questions and answers by a prosecutor with a government 
witness may constitute comment on a defendant's failure to testify, "despite its 
obliguity." U.S. v. He lin a , 549 F.2d 713, 718 (9th Cir. 1977). The test for 
determing whether an indirect, in-trial remark constitutes improper comment on a 
defendant's silence is: "Was the language used intended to be or was it of such 
character that the jury naturally and necessarily would take it to be a comment on 
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the failure of the accused to testify." U.s. v. Anderson, 481 F.2d 685, 701 (4th 
Cir.), a.ffd, 417 U.S. 211 (1974). Thus, where a prosecution wit~ess who, when 
asked if he testified in his tax evasion trial responded, "No, If I w~uld have 
testified to the truth, it would have convicted me and if ~ would have l,~e~ under 
oath I would have been guilty of perjury-I would not he unde.r oath, IS n?t a 
prosecutor's deliberate attempt to establish i~directly that the.avOldance of perjury 
was the reason the defendant failed to testify. U.S. v. Whitehead, F.2d 
__ (4th Cir. 1980). , 

Examples of remarks which were held not to be comments on.a d~fendant s 
silence follow: "that stands uncontradicted based on the cross-exammatlOn of the 
testimony," U.S. v. Goldman, 563 F.2d 501 (1st Cir. 1977), cert. de~ied, 43~ U.~. 
1067 (1978)' "there is no conflict in the testimony of any of the Witnesses 10 th.lS 
case," U.S. v. McDowell. 539 F.2d 435 (5th Cir. 1976); "one who engages 10 

criminal activity is not going to make it public knowledge," U.S. v. Cornfeld. 563 
F.2d 967 (9th Cir. 1977), cert. denied, 435 U.S. 922 (1978); that there was no 
evidence by the defense why the defendant hastily left town, U.S. v. Thurmond. 
541 F.2d 744 (8th Cir. 1976), cert. denied. 430 U.S. 933 (1977); that defendant has 
not told us "when the gold cap was put around one of his teeth," U.S. v. Parke'., 
549 F.2d 1217 (9th Cir.), cert. denied. 430 U.S. 971 (1977); that one defendan.t IS 
"the man in the shadows" in this case, U.S. v. Hansen. 583 F.2d 325 (7th Or.), 
cert. denied. 439 U.S. 912 (1978); where the prosecutor commented upon the body 
weight of the non-testifying defendant at the time of alleged offense, U.S. v. Snow, 
552 F.2d 165 (6th CiL), cert. denied. 434 U.S. 970 (1977); where. the. pro~ecutor 
challenged counsel for defendants charged with various narcotic VIOlatIOns to 
explain the sources of defendant's large income, U.S. v. Barnes, 604 F.2d 121 (2d 

Cir. 1979). 

D. PROSECUTORIAL VINDICTIVENESS 
While the decision to charge rests solely with the prosecutor, the exercise of 

his discretion is not without constitutional limits since it is subject to abuse. In 
North Carolina v. Pearce. 395 U.S. 711 (1969), the Supreme Court held that a due 
process violation of the most basic sort results when the government seeks to 
punish a citizen through the filing of additional, harsher ~harge.s, beca~se he has 
done what the law plainly allows him to do by demandmg trial by Jury or by 
appealing a conviction. See also Blackledge v. Per~y,. 417 U .. S. 21 (1974), where 
the Court spoke in terms of the danger of retahatmg agamst the accused ~or 
attacking his conviction, and Cha.{(in v. Stynchcombe, 412 U.s. 17. (1973), w~lch 
noted that it is "patently unconstitutional" to pursue a course ~f actIOn, the ~bJect 
of which is to penalize a person's reliance upon his legal rights. ?f. par.tlcular 
importance is the total absence of any element of p.unishment or retalIatlOn.m plea 
bargaining sessions, so long as the accused IS free to accept or reject the 
prosecution's offer. Bordenkircher v. Hayes. 434 U.S. 357 (1978) (state p.ros~cutor 
carried out his threat made during plea negotiations that he would remdlct the 
accused as an habitual criminal if he did not plead guilty to uttering a forged 
'nstrument and agree to a 5-year committed sentence); U.S. v. Vaughan, 565 F.2d 
28J (4th Cir. 1977); U.S. v. Allsup. 573 F.2d 1141 (9th Cir,.>, cert. denied, 436 U.S. 
961 (1978); Blackmon v. Wainwright, 608 F.2d 183 (5th Clr. 1979). , 

Vindictiveness basically occurs in those insta.nces where the prosecu~or s 
motive in filing additional charges is to discourage or preclude an appeal In a 
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particular case or in certain future cases, regardless of any ill will toward a 
particular defendant. Jackson v. Walker. 585 F.2d 139 (5th Cir. 1978). But, when 
there is strong evidence that a prosecutor or a responsible member of an 
administrative agency has instituted or recommended prosecution out of personal 
ill will or on invidious grounds, a charge of discriminatory prosecution will be 
sustained. V.S. v. Bourque. 541 F.2d 290 (1st Cir. 1976). The Ninth Circuit has 
sanctioned pretrial appeal of a denied claim of vindictive prosecution. U.S. v. 
Gr({fin. F.2d , 27 Cr. L. 2052 (9th Cir. 1980). 

It currently is unsettled in the circuits whether an appearance of vindictiveness 
test or a reasonable likelihood of vindictiveness standard is to be applied for 
analyzing a prosecutor's action in adding charges. V.S. 1'. Andrews 612 F.2d 235 
(6th Cir. 1979) (mere appea.rance is insufficient); Jackson v. Walker. 585 F.2d 139 
(5th Cir. 1978) (whether either actual or reasonable apprehension of vindictiveness 
should be req uired, the court should nonetheless balance the prosecutor's freedom 
to decide what to prosecute with the defendant's freedom to decide whether he 
should appeal). But see Miracle 1'. Eftelle. 592 F.2d 1269 (5th Cir. 1979) (holding 
that the accused must show actual vindictiveness to establish a due process 
violation). 

The line between prosecutorial zeal and vindictiveness is a narrow one as 
shown by the following examples. A plosecutor's proposal to a defense contractor 
to terminate the grand jury invest.igation into possible fraud in exchange for the 
contractor's agreement to forego the Armed Services Board of Contract Appeals 
reconsideration of an a WI) rd, wh ich offer was rejected and a criminal fraud 
indictment was then returned, was not vindictive or retaliative. V.S. v. Litton 
Systems. Inc .. 573 F.2d 195 (4th Cir.), cert. denied. 439 U.S. 828 (1978). A new 
charge for relatively distinct criminal conduct following dismissal of an indictment, 
where the new criminal charge resulted from the "same spree of activity," gives 
rise to a prima facie case of vindictiveness to which the prosecutor must have an 
opportunity to respond. V.S. 1'. Thomas. 593 F.2d 615 (5th Cir. 1979). 
Prosecution of federal drug conspiracy charges following a state court conviction 
of the same charges is not prosecutorial vindictiveness. V.S. v. Sellers, 603 F.2d 53 
(8th Cir. 1979). Prosecutorial vindictiveness did not appear where a second 
indictment is returned following dismissal of the first indictment upon which there 
had been a conviction upon which defendant had served a period of probation. 
U.S. v. Hall. 559 F.2d 1160 (9th Cir. 1977). Re-indictment for first-degree murder 
after declaration of a mistrial on second-degree murder charge, which mistrial was 
prevoked by the prosecution, was held vindictive, absent a government showing of 
justification for the increased degree of the charge. U.S. v. Jamison. 505 F.2d 407 
(D.C. Cir. 1974). [ncreasing a charge from misdemeanor to felony upon a refusal 
to plead guilty coupled with a request for time to move to suppress evidence 
where all the facts were known to the prosecution before the misdemeanor was 
filed created the appearance of vindictiveness and required dismissal of the 
indictment. U.S. v. Alvarado-Sandoval. 557 F.2d 645 (9th Cir. 1977). Government 
concession that efforts by defendant to recover impounded funds were factored 
into the decision to indict did not describe action designed to foreclose civil 
remedies and was not vindictive conducr. V.S. v. Stacey, 571 F.2d 440 (8th Cir. 
1978). Return of an indictment for a felony marijuana charge against one who 
prevailed on a motion to dismiss a prior cocaine possession charge because of a 
speedy trial denial, was held vindictive action which the prosecution did not 
overcome by asserting "failure to cooperate" where the government knew that 
cooperation would not extend beyond the name and address of the source of 
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supply. U.S. v. Groves. 571 F.2d 450 (9th Cir. 1978). Specific acts of misconduct 
sufficient to require dismissal of an indictment, however, do not bar the 
government from recharging through new prosecutors who need not avoid all 
contact with the dismissed attorney and the evidence he gathered. In re November 
1979 Grand Jury. F.2d , 27 Cr. L. 2056 (7th Cir. 1980). 
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CHAPTER X 

JUDICIAL NOTICE 

judicial notice is that process by which a court may declare certain 
propositions to be proven, on the basis of general policy considerations, without 
requiring evidence of the same. This relieves a part of the burden of off~ring 
evidence of a particular fact since judicial notice of that fact is the same as proof 
of it and is of equal force. Ricaud v. American Metal Co., 246 U,S. 304 (1918); 
Wilson v. Shaw, 204 U.S. 24 (1907); Deshotels v. Liberty Mut. Ins. Co., 116 F. 
Supp. 55 (W.D. La. 1953), af/d, 219 F.2d 271 (5th Cir. 1955). 

It has been suggested that it is improper for the trial court to allow the 
introduction of evidence in support of matters of which the court is taking judicial 
notice. See Public Ser. Ry. v. Wursthorn, 278 F. 408 (3d Cir.), cert. denied, 259 
U.S. 585 (1922). Judicial notice is to be distinguished from a judge's actual 
knowledge. Williams v. U.S., 218 F.2d 473, 475 (5th Cir. 1955). Even if a judge 
has personal knowledge of facts, unless they are appropriate for judicial notice, 
such facts must be proved. Brown v. Piper, 91 U.S. 37 (1875); Virgin Islands v. 
Gereau, 523 F.2d 140, 147-148 (3d Cir. 1975), cert. denied, 424 U.S. 917 (1976). 
Similarly, it is not essential that a judge be personally acquainted with matters 
proper for judicial notice, since the court may inform itself in any manner it sees 
fit. Brown v. Piper, supra. 

A. ADJUDICATIVE FACTS 
The Federal Rules of Evidence regarding judicial notice apply only to 

"adjudicative facts." Adjudicative facts are simply the facts of a particular case. 
Rule 201(a), Fed. R. Evid. As such, they are specifically distinguished from 
"legislative" facts which are not dealt with in the Federal Rules of Evidence. 
"Legislative facts, on the other hand, do not relate specifically to the activities or 
characteristics of the litigants." U.S. v. Gould, 536 F.2d 216, 219-220 (8th Cir. 
1976). The Advisory Committee's Note clarifies further the difference between 
adjudicative and legislative facts: 

Adjudicative facts are simply the facts of a particular case. Legislative 
facts, on the other hand, are those which have relevance to legal 
reasoning and the lawmaking process, whether in the formulation of a 
legal principle or ruling by a judge or court or in the enactment of a 
legislative body. 

While "[t]he precise line of demarcation between adjudicative facts and legislative 
facts is not always easily identified," it is to be noted that jUdicial access to 
"legislative" facts is unrestricted. U. S. v. Gould, 536 F.2d at 219. See also 
Advisory Committee's Note. 

10-1 
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Rule 201(b) of the Federal Rules of Evidence provides that a judicially noticed 
adjudicative fact "must be one not subject to reasonable dispute in that it is either 
(1) generally known within the territorial jurisdiction of the trial court, or (2) 
capable of accurate and ready determination by resort to sources whose accuracy 
cannot reasonably be questioned." See Werk v. Parker, 249 U.S. 130 (1919); 
Brown v. Piper, supra,' St. Louis Baptist Temple, Inc. v. F. D. I. c., 605 F.2d 1169, 
1172 (10th Cir. 1979) (court's own files and records); U.S. v. Gould, 536 F.2d at 
219; U.S. ex rei. Fong Foo v. Shaughnessy, 234 F.2d 715 (2d Cir. 1955); Nice v. 
Chesapeake & O. Ry., 305 F. Supp. 1167, 1181 (W.D. Mich. 1969) (HEW 
mortality tables). Courts may take judicial notice of adjudicative facts which are 
obvious and indisputable. U.S. v. Ricciardi, 357 F.2d 91, 95 (2d Cir.), cert. denied, 
384 U.S. 942 (1966) (general knowledge of jurors). Similarly, adjudicative facts 
which are "capable of certain, easily accessible, and indisputably accurate 
verification" may be noticed. U.S. v. Gould, 536 F.2d at 219. Absent a showing 
that the facts are unreliable for some good reason, courts may take judicial notice 
of them. Mitchell v. Rose, 570 F.2d 1:l9, 132 n.2 (6th Cir. 1978) (census figures). 

B. PROCEDURE FOR TAKING NOTICE 
A court may take judicial notice, whether requested or not, but shall take 

judicial notice if requested by a party and supplied with the necessary information. 
Rule 201 (d), Fed. R. Evid. "For a court to notice facts judicially, if they are 
matters of general knowledge, the sources of those facts must be placed before the 
court." Clark v. South Central Bell Telephone Co., 419 F. Supp. 697, 704 (W.D. 
La. 1976). However, in the absence of a request, failure of the court to notice such 
fact is not error. U.S. v. Sorenson, 504 F.2d 406, 410 (7th Cir. 1974); O'Neill v. 
U.S., 411 F.2d 139, 144 (3d Cir. 1969); Pellerin Laundry Mach. Sales Co. v. Reed, 
300 F.2d 305, 309-310 (8th Cir. 1962) (one relying on the law of a foreign state 
must call it to the attention of the trial court); Prudential Ins. Co. v. Carlson, 126 
F.2d 607, 611·612 (10th Cir. 1942). 

Judicial notice may be taken at any stage of proceedings whether in the trial 
court or on appeal. Rule 201(f), Fed. R. Evid.; U.S. v. Salzmann, 417 F. Supp. 
1139, 1159-1160 (E.D.N.Y. 1976) (on motion to dismiss under speedy trial rules 
court noticed practice in the jurisdiction); 'Fox v. Kane-Miller Corp., 398 F. Supp. 
609 651 (D. Md. 1975), affd, 542 F.2d 915 (4th Cir. 1976) (on motion for 
jud~ment n.o.v.). In keeping with the rule, it has also been held that judicial notice 
may be taken by the appellate court even though not taken by the trial court. 
Canal Zone v. Burjan, 596 F.2d 690, 693-694 (5th Cir. 1979); U.S. v. Garcia, 555 
F.2d 708 (9th Cir. 1977); U.S. v. Rivero, 532 F.2d 450, 458 (5th Cir. 1976). But 
see Garner v. Louisiana, 368 U.S. 157, 173 (1961); U.S. v. Jones, 580 F.2d 219, 
223·224 (6th Cir. 1978) (which limits the rule to civil cases). 

A party is entitled to be heard on the propriety of taking judicial nodce. Rule 
20 1 (e), Fed. R. Evid. Opposing counsel should be informed before tl'i.al of the 
facts of which the government will request the court to take judidal notice, 
thereby providing an opportunity to prepare objections. Facts judicit~ny noticed 
may be subject to rebuttal. Virgin Islands v. Gereau, 523 F.2d 140, 147 (3d Cir. 
1975), cert. denied, 424 U.S. 917 (1976). 

Judicial notice of an adjudicative fact does not oll'fend the sixth amendment's 
guarantee of the right to confront witnesses where: the facts are indisputable. 
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Canal Zone v. Bwian, 596 F.2d at 690; U.S. V. Alvarado, 519 F.2d 1133, 1135 
(5th Cir. 1975). 

Once judicial notice has been taken, the jury must be properly instructed as to 
the evidentiary weight to be given to the fact noticed. "In a criminal case the court 
shall instruct the jury that it may, but is not requin~d to, accept as conclusive any 
fact judicially noticed." Rule 201(8), Fed. R. Evid. It is not reversible error, 
however, when an instruction varies slightly from the language set out in the rule. 
U.S. v. Anderson, 528 F.2d 590, 592 (5th Cir. 1976), cert. denied, 439 U.S. 898 
(1977). 

C. MATTERS TO BE NOTICED 
All federal courts of original jurisdiction are bound to take judicial notice of 

the constitution and public laws of each state, whether statutory or based on 
judicial opinion. Laman V. Micou, 114 U.S. 218 (1885); McDermott V. John 
Hancock Mut. Life Ins. Co., 255 F.2d 562 (3d Cir.1958), cer! denied, 358 U.S. 935 
(1959); Leis v. Opportunity Consultants, 441 F. Supp. 1314, 1315 n.l (S.D. Ohio 
1977); McGee V. Schmidt, 411 F. Supp. 43,44 (W.D. Wis. 1976). 

The federal courts must also take notice of the U.S. Constitution, Marbury v. 
Madison, 5 U.S. (1 Cranch) 137 (1803), treaties entered into by the United States 
with other nations, U.S. V. Rauscher, 119 U.S. 407 (1886), and public acts of 
Congress, Hurley V. Crawley, 50 F.2d 1010 (D.C. Cir. 1931). An act is public, 
although it may pertain solely to a particular locale, if it affects the public at 
large. If private laws have a clause declaring them to be public, then the courts 
must take cognizance of them. Case V. Kelly, 133 U.S. 21 (1890). 

Federal courts will take notice of executive orders, proclamations which are 
legally effective, and administrative regulations having the force of law. NLRB v. 
E.C. Atkins & Co., 331 U.S. 398, 406 n.2 (1947); Colonial Airlines, Inc. V. Janas, 
202 F.2d 914, 919 n.1 (2d Cir. 1953) (action of federal agencies); Stasiukevich V. 

Nicolls, 168 F.2d 474 (1st Cir. 1948) (official reports of legislative committees); 
U.S. V. Lucas, 6 F.2d 327 (W.D. Wash. 1925) (rules and regulations of the 
executive department). judicial notice has been taken of presidential 
proclamations, Green V. U.S., 67 F.2d 846 (9th Cir. 1933), and official acts of the 
United States government, Underhill V. Hernandez, 1~8 U.S. 250, 253 (1897); 
Jones v. U.S., 137 U.S. 202 (1890) (recognition of a foreign government). See 
Oetjen V. Central Leather Co., 246 U.S. 297, 301 (1918); U.S. V. Bank of New 
York & Trust Co., 77 F.2d 866 (2d Cir. 1935), affd, 296 U.S. 463 (1936). 

The courts will also notice rules and regulations prescribed by the principal 
departments of the federal government under express authodty of Congress. Caha 
V. U.S., 152 U.S: 211 (1894). See Tucker V. Texas, 326 U.S. 517 (1946) (Federal 
Housing Authority regulations); Bowles V. U.S., 319 U.S. 33 (1943) (regulations of 
Director of Selective Service); Foster V. Biddle, 14 F.2d 280 (8th Cir. 1926) (postal 
regulations); U.S. V. Holmes, 414 F. Supp. 831, 839 (D. Md. 1976) (lawfully is~ued 
army regulations); U.S. V. Gibbs, 233 F. Supp. 934 (W.D. Pa. 1964) (records of 
United States Weather Bureau); U.S. ex rei. Ormento V. Warden, 216 F. Supp. 
609 (D. Kan. 1963) (regulations of Bureau of Prisons). In this connection, see 44 
U.S.C. § 1507 (contents of Federal Re:gister shall be judicially noticed). One court, 
however, has held that state regulations are beyond the scope of judicial notice 
provided for in the Federal Rules of Evidence. Campbell V. Mincey, 413 F. Supp. 
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16, 19 (N. D. Miss. 1975). A domestic statute or rule prescribed by an agency 
acting under legislative authority must be judicially noticed whether it is pleaded 
or proved, and failure to bring it to the trial court's attention will not prevent 
reliance upon it on appeal. Lilly v. Grand Trunk W. Ry" 317 U.S. 481 (1943); 
Schultz v. Tecumseh Prods., 310 F.2d 426, 432-434 (6th Cir. 1962). 

The principles and traditions of "interndtional law" will be noticed in federal 
courts. Skiriotes v. Florida, 313 U.S. 69, 72 (1941); Brown v. Piper, 91 U.S. 37,42 
(1875). With respect to judicial notice of foreign law, Rule 26.1 of the Federal 
Rules of Criminal Procedure provides: 

A party who intends to raise an issue concerning the law of a foreign 
country shall give reasonable written notice. The court, in determining 
foreign law, may consider any relevant material or source, including 
testimony, whether or not submitted by a party or admissible under the 
Federal Rules of Evidence. The court's determination shall be treated 
as a ruling on a question of law. 

A full analysis of the purpose and operation of this rule is contained in the 
Advisory Committee's Note to Rule 26.1 See also Rule 44.1, Fed. R. Civ. P. 

Courts will generally take notice of records and matters ,within the files of t?e 
court. St. Louis Baptist Temple, Inc. v. F.D.I.C., 605 F.2d 1169, 1172 (10th Clr. 
1979) Uudicial notice taken of court's own records of prior litigation closely 
related to the case before it); U.S. v. Doss, 563 F.2d 265, 269 n.2 (6th Cir. 1977); 
U.S. v. Haldemann, 559 F.2d 31, 107 (D.C. Cir. 1976), cert. denied, 431 U.S. 933 
(1977) Gudicial notice of testimony presented at a hearing at which trial judge had 
presided on a related matter); U.S. v. Lucchetti, 533 F.2d 28 (2d Cir. 1976), cert. 
denied, 429 U.S. 849 (1976) (conditions of a jail based on records from a previous 
case); Virgin Islands V. Testamark, 528 F.2d 742 (3d Cir. 1976) (prior convicti~n 
for impeachment purposes); U.S. v. Gorham, 523 F.2d 1088, 1096 (D.C. Clr. 
1975); U.S. v. Alvarado, 519 F.2d 1133, 1135 (5th Cir. 1975), cert. denied, ~24 
U.S. 911 (1976) Gudicial notice of previous criminal proceeding regarding location 
and physical aspects of border checkpoint); People ex rei. Snead V. Kirkland, 462 
F. Supp. 914, 919 (E.D. Pa, 1978); U.S. V. Salzmann, 417 F. Supp. 1139 
(E.D.N. Y. 1976) (extradition practice and treatment in previous cases); Oburn V. 

Shapp, 393 F. Supp. 561 (E.D. Pa.), aff'd, 521 F.2d 142 (3d Cir. 1975). 
Additionally, federal courts will take judicial notice of the current status of a state 
criminal action. Powers V. Schwartz, 448 F. Supp. 54, 56 n.2 (S.D. Fla. 1978). 
Judicial notice has been taken of a state court pleading referred to in a state court 
judgment entry. Matter of Phillips, 593 F.2d 356, 358 (8th Cir. 1979). 

Courts are more willing to notice a general than a specific fact. For example, 
"[a] court takes judicial notice of the fact that Confederate money depreciated in 
value during the war between the states ... but not of the extent of the 
depreciation at a given time and place." Ohio Bell Telephone CO. V. Public 
Utilities Commission, 301 U.S. 292, 301 (1937). Similarly, courts are usually more 
willing to notice facts judicially when they are collaterally involved in the case, 
rather than the central point in issue. Id. 

In seeking to inform itself, the trial court is free to consult any source that it 
considers reliable, but it is error for it to notice textbooks not a part of the record 
unless the facts are matters of common knowledge or are capable of certain 
verification. A/vary V. U.S., 302 F.2d 790, 794 (2d Cir. 1962). A fact enters the 
realm of "common knowledge" when sufficient notoriety attaches to it so as to 
make it proper to assume its existence without proof. Waters-Pierce Oi/ Co. v. 
Dese/ms, 212 U.S. 159 (1909); Jacobson V. Massachusetts, 197 U.S. 11 (1905). A 
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medical treatise has been cited as a basis for taking judicial notice, as has the 
dictionary. U.S. V. Umentum, 401 F. Supp. 746, 748-749 (E.D. Wis. 1975), aff'd, 
547 F.2d 987, 992 (7th Cir. 1976), cert. denied, 430 U.S. 983 (1977). Judicial notice 
of facts may be taken by reference to commonly available sources of information 
such as an encyclopedia. Wearly V. F. T. c., 462 F. Supp. 589, 592 n.1 (D.N.J. 
1978) (Encyclopedia Americana was considered reliable and not open to question). 

The wide variety of facts that may properly be noticed is indicated by the 
following recent criminal cases: Canal Zone V. Burjan, 596 F.2d 690, 693-694 (5th 
Cir. 1979) (governmental boundaries); U.S. V. Foster, 580 F.2d 388 (10th Cir. 
1978) (reliability and general acceptance of equipment used by telephone 
company); U.S. V. Hughes, 542 F.2d 246, 248 n.l (5th Cir. 1976) (certain named 
streets and intersections being located on a federal enclave); U.S. V. Gould, 536 
F.2d 216, 219 (8th Cir. 1976) (cocaine hydrochloride derived from coca leaves and 
therefore a controlled substance); U.S. V. Harris, 530 F.2d 576 (4th Cir. 1976) 
("national bank" established by name on charter); U.S. V. Anderson, 528 F.2d 590 
(5th Cir. 1976), cert. denied, 439 U.S. 898 (1977) (federal correctional institution 
within the special territorial jurisdiction of the United States); Brathwaite v. 
Manson, 527 F.2d 363, rev'd on other grounds, 432 U.S. 98 (1977) (time of 
sunset); U.S. v. Alvarado, 519 F.2d at 1135 (immutable geographical and physical 
facts); U.S. V. Quinones, 516 F.2d 1309 (1st Cir. 1975), cert. denied, 423 U.S. 852 
(1976) (Fort Buchanan is a military base); U.S. v. H.B. Gregory Co., 502 F.2d 700 
(7th Cir. 1974), cert. denied, 422 U.S. 1007 (1975) (cornmeal, poppy seed, caraway 
seed, a~d corn grits are "foods" within meaning of the Federal Food, Drug, and 
Cosmetic Act); U.S. V. Mauro, 501 F.2d 45 (2d Cir.), cert. denied, 419 U.S. 969 
(I. 974) ("national bank" is established where the bank employed "national" in 
name); U.S. V. Daniels, 429 F.2d 1273 (6th Cir. 1970) (Jehovah's Witnesses were 
responding to court orders to perform identical conscientious objector work that 
they would not perform in response to Selective Service Board orders); U.S. V. 

Tucker, 380 F.2d 206, 212 (2d Cir. 1967) (outright perjury by federal agents not a 
common occurrence); U.S. V. Armone, 363 F.2d 385, 406 (2d Cir.), cert. denied, 
385 U.S. 957 (1966) ("Many who would touch pen to paper will not stand up to 
be counted in person under oath and in Court"); U.S. V. Ricciardi, 357 F.2d 91, 
97 (2d Cir.), cert. denied, 384 U.S. 942 (1966) (a labor disput(.~ involving apartment 
buildings would have a palpable effect on interstate commerct~); Hansford v. U.S., 
353 F.2d 858, 859 n.1 (D.C. Cir. 1965) (most "street peddlers" of narcotics are 
themselves addicts whose habit is exploited by others); U.S. v. Kelly, 349 F.2d 
720, 779 (2d Cir. 1965), cert. denied, 384 U.S. 947 (1966) (population of the 
various counties in the Southern District of New York); U.S. v. Fatico, 441 F. 
Supp. 1285 (E.D.N. Y. 1977), rev'd on other grounds, 579 F.2d 707 (2d Cir. 1978) 
(major hijacking gangs have preyed on Kennedy Airport); U.S. v. Umentum, 
supra (cocaine is derived from coca leaves, a controlled substance); U.S. V. Bell, 
335 F. Supp. 797, 800-801 n.2 (E.D.N.Y. 1971), affd, 464 F.2d 667 (2d Cir. 1972) 
(finding made by a brothel judge that the FAA "profile" used in aid of the 
preflight apprehension of air pirates did not rely on characteristics the use of 
which might be constitutionally impermissible). 

Further examples of proper judicial notice may be found in the following civil 
cases: Massachusetts v. Westcott, 431 U.S. 322, 323 n.2 (1977) (Coast Guard 
rec~rds); Mitchell v. Rose, 570 F.2d 129, 132 n.2 (6th Cir. 1978) (census figures); 
Umted Klans of America v. McGovern, 453 F. Supp. 836, 838 (N.D. Ala. 1978) 
(United Klans of America is a "white hate group"); Harris v. U.S., 431 F. Supp. 
1173, 1177 (E.D. Va.), affd without opinion, 565 F.2d 156 (4th Cir. 1977) 
(pyramid plan). 
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CHAPTER XI 

WEIGHT OF TH·E EVIDENCE AND 
RELEVANCY 

A. BURDEN OF PROOF 
In criminal cases, the burden is on the government to establish each and every 

element of the crime charged beyond a reasonable doubt. In re Winship, 397 U.S. 
358, 364 (1970); Davis v. U.S., 160 U.S. 469 (1895). This burden never shifts to 
the defendant. The defendant maintains his presumption of innocence throughout 
the trial. Wilbur v. Mullaney, 496 F.2d 1303, 1307 (1st Cir. 1974), aff'd, '421 U.S. 
684 (1975). Even for defenses, the burden of proof does not shift to the defendant. 
The defendant is only required to produce sufficient evidence to place a matter of 
defense in issue; the government then has the burden of negating the defense 
beyond a reasonable doubt. This rule has been applied to insanity, U.S. v. 
Schmidt, 572 F.2d 206 (9th Cir. 1978); U.S. v. Manella, 551 F.2d 1352 (5th Cir. 
1977); U.S. v. Carr, 550 F.2d 1058 (6th Cir. 1977); entrapment, U.S. v. Hammond, 
598 F.2d 1008 (5th Cir. 1979); U.S. v. Johnson, 590 F.2d 250, aff'd on rehearing 
en bane, 605 F.2d 1025 (7th Cir. 1979), cert. denied, 100 S. Ct. 706 (1980); U.S. v. 
Steinberg, 551 F.2d 510 (2d Cir. 1977); U.S. v. Rosenfeld, 545 F.2d 98 (10th Cir. 
1976), cert. denied, 430 U.S. 941 (1977); self-defense, Berrier v. Egler, 428 F. 
Supp. 750 (D.C. Mich. 1976), aff'd, 583 F.2d 515 (6th Cir.), cert. denied, 439 U.S. 
955 (1978); and alibi, U.S. v. Burse, 531 F.2d 1151 (2d Cir. 1976); U.S. v. Booz, 
451 F.2d 719 (3d Cir. 1971), cert. deflied, 414 U.S. 820 (1973); U.S. v. Carter, 433 
F.2d 874 (10th Cir. 1970). 

1. MOTION FOR JUDGMENT OF ACQUITTAL 

If the government fails to present evidence sufficient "to sustain a conviction" 
tine trial court, on motion, must acquit the defendant. Rule 29(a), Fed. R. Crim. 
·P. Evidence sufficient to sustain a conviction and to overcome a Rule 29 motion is 
that evidence which would warrant a jury finding the defendant guilty beyond a 
n:asonable doubt. Burks v. U.S., 437 U.S. 1, 16 (l978). In considering such a 
motion, the trial court should not weigh the evidence or assess the credibility of 
the witnesses, but must view the evidence and the inferences to be drawn 
therefrom in the light most favorable to the government. Burks v. U.S., 437 U.S. 
at 16-17; U.S. v. Malatesta, 590 F.2d 1379 (5th Cir.), cert. denied, 100 S. Ct. 91 
(1979); U.S. v. Walton, 552 F.2d 1354 (lOth Cir.), cert. denied, 431 U.S. 959 
(1977); U.S. v. Hall, 552 F.2d 273 (9th Cir. 1977); U.S. v. Conti, 339 F.2d 10 (6th 
Cir. 1964). Where the facts equally support inferences of guilt beyond a reasonable 
doubt or of innocence, the motion for acquittal must be denied. U.S. v. Bohle, 475 
F.2d 872 (2d Cir. 1973). But see U.S. v. Kelton, 446 F.2d 669 (8th Cir. 1971). 

The test for considering the sufficiency of the evidence under Rule 29 is the 
same whether made at the close of the government's case, at the close of all the 

II-I 



11-2 WEIGHT OF THE EVIDENCE AND RELEVANCY 

evidence, after the jury verdict, or on appeal. U.S. v. Austin, 585 F.2d 1271 (5th 
Cir. 1978); U.S. v. Anderson, 532 F.2d 1218 (9th Cir.), cert. denied, 429 U.S. 839 
(1976). If the defendant introduces evidence on his own behaif, he waives any 
objection to the sufficiency of the government's case alone. McGautha v. 
California, 402 U.S. 183, 215-216 (1971), vacated on other grounds, 408 U.S. 941 
(1972); U.S. v. Evans, 572 F.2d 455 (5th Cir.), cert. denied, 439 U.S. 870 (1978); 
U.S. v. Black, 525 F.2d 668 (6th Cir. 1975). However, if a Rule 29 motion is made 
at the close of the government's case, the trial court mllst rule on it then. It cannot 
reserve decision until after the defendant rests. U.S. v. Wyant, 576 F.2d 1312 (5th 
Cir. 1978); U.S. v. House, 551 F.2d 756, cert. denied, 434 U.S. 850 (1977); U.S. v. 
Brown, 456 F.2d 293 (2d Cir.), cert. denied, 407 U.S. 910 (1972). 

Although it is now clear that an appellate court must order an acquittal where 
the government failed to present evidence sufficient to sustain a conviction for the 
offense charged, Burks v. U.S., 437 U.S. at 17, an appellate court may still, in its 
discretion, modify a judgment by reducing the conviction to that of a lesser 
included offense which is supported by the evidence. U.S. v. Industrial 
Laboratories Co., 456 F.2d 908 (lOth Cir. 1972); U.S. v. Berkowitz, 429 F.2d 921, 

928 (1st Cir. 1970). 

2. SPECIFIC ITEMS OF PROOF 
Time: The government is generally not required to prove the exact time or 

date of the offense. It is only required to prove that the offense occurred "during a 
period of time reasonably related to the date alleged in the indictment." U.S. v. 
Henderson, 434 F.2d 84, 86 (6th Cir. 1970); U.S. v. Francisco, 575 F.2d 815 (10th 

Cir. 1978). 
Amount: The government need not prove the exact amount or quantity of an 

item charged in an indictment where there is proof of a substantial amount, and, 
if applicable, proof of the jurisdictional minimum. U.S. v. Shafer, 445 F.2d 579 
(7th Cir.), cert. denied, 404 U.S. 986 (1971); Ramsey v. U.S., 245 F.2d 295, 297 
(9th Cir. 1957), rev'd on other grounds, 263 F.2d 805 (1959). 

Multispecijication counts: Where, as in a perjury or mail fraud indictment, a 
single count alleges more than one specification of falsity or misrepresentation, the 
government is not required to prove each and every specification alleged. U.S. v. 
Stirling, 571 F.2d 708 (2d Cir.), cert. denied, 439 U.S. 824 (1978); U.S. v. 
Bonacorsa, 528 F.2d 1218 (2d Cir.), cert. denied, 426 U.S. 935 (1976); U.S. v. 
Joyce, 499 F.2d 9, 22-23 (7th Cir.), cert. denied, 419 U.S. 1031 (1974). 

Charges made in the conjunctive: The government need only prove one of the 
several means of commission alleged where they are set forth in the conjunctive. 
U.S. v. UCO Oil Co., 546 F.2d 833 (9th Cir. 1976), cert. denied, 430 U.S. 966 
(1977); Fields v. U.S., 408 F.2d 885 (5th Cir. 1969). 

B. PRESUMPTIONS AND INFERENCES 
Traditionally, a "presumption" was defined as a conclusion that the law 

directs the jury to find from other established facts, and an "inference" was 
defined as a conclusion that the law permits the jury to find from other 
established facts. U.S. v. Burns, 597 F.2d 939, 943 n.7 (5th Cir. 1979). In recent 
cases, however, the Supreme Court has spoken not of presumption versus 
inference but of differing degrees of presumptions. Ulster County Court v. Allen, 
442 U.S. 140 (1979); Sandstrom v. Montana, 442 U.S. 510 (1979). 
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1. CONSTITUTIONALITY OF PRESUMPTIONS IN CRIMINAL 
CASES 

A mandatory or conclusive presumption, i.e., a presumption that the trier of 
ract must accept, is unconstitutional as it conflicts with the presumption of 
mnocence and invades the fact-finding function. U.S. v. U.S. Gypsum, 438 U.S. 
422 (1978); Morissette v. U.S., 342 U.S. 246 (1952). A presumption, though not 
conclusIve, that has the effect of shifting the burden of proof to the defendant, is 
also unconstitutional for like reasons. See Sandstrom v. Montana, 442 U.S. 510, 
524 (1979); Patterson v. New York, 432 U.S. 197 (1977); Mullaney v. Wilbur, 421 
U.S. 684 (1975). 

A presumption, not conclusive, but which shifts to the 'defendant the burden 
of production, may be constitutional on the facts if (1) there is a rational 
connection between the fact proved and the ultimate fact presumed, Tot v. U.S., 
319 U.S. 463, 467-472 (1943), and (2) the "fact proved is sufficient to support the 
inference of guilt beyond a reasonable doubt," Ulster County Court v. Allen, 442 
U.S. 140, 167 (1979), . 

. A permissiv~ presumption is constitutional and may be applied if there is a 
ratIOnal connectIOn between the fact proved and the ultimate fact presumed to the 
extent that the "presumed fact is more likely than not to flow from the proved 
fact on which it is made to depend." Leary v. US., 395 U.S. 6, 32-36 (1969); 
Ulster County Court v. Allen, 442 U.S. at 165-167. A permissive presumption is 
one on which the jury may rely, but only in concert with all of the evidence and 
one which the jury may also reject. ' 

2. SPECIFIC PRESUMPTIONS AND INFERENCES 
8. PRESUMPTION OF INNOCENCE 

The presumption of innocence is a mandatory presumption in favor of the 
defendant which can only be overcome by proof of guilt beyond a reasonable 
~oubt.. Although there is no constitutional requirement to give a specific 
mstructlOn on presumption of innocence, the trial court must make it clear to the 
j!uy that it cannot convict unless and until the government has proved its case 
beyond a reasonable doubt. Kentucky v. Whorton, 44] U.S. 786 (1979); Tay/or v. 
Kentucky, 436 U.S. 478 (1978). 

b. SANITY 
. A d~fendant is presumed to be sane. But if the defense presents some evidence 

of Insamty, the government must then establish the defendant's sanity beyond a 
reasonable doubt. The circuits, however, vary as to the degree of evidence required 
before t~e presum~tion is rebutted. U.S. v. Hall, 583 F.2d 1288 (5th Cir. 1978) 
(some eVIdence whIch need only be slight); U.S. v. Hearst, 563 F.2d 133] (9th Cir. 
1977), cert. denied, 435 U.S. 1000 (1978) (substantial evidence); U.S. v. Dresser, 
542 F.2d ~37, 742 n.7 .(8th Ci~. 1976) (prima facie); U.S. v. Smith, 437 F.2d 538, 
541 (6th Cu. ]970) (prIma faCIe). And there are lingering questions as to whether 
u?on presentation .of evidence of insanity by the defense, the presumptio~ 
dIsappears or may stdl be considered. Davis v. U.S., 160 U.S. 469, 485-487 (1895); 
U.S. v. HendriX, 542 F.2d 879 (2d Cir. 1976), ceri. denied, 430 U.S. 959 (1977). . 
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c. INTENT 
The Supreme Court recently has held a jury instruction that a defendant is 

presumed to intend the natural and probable consequences of his acts, or that a 
jury may so infer, in a case' where intent is an element, violates the constitutional 
requirement that the prosecution prove every element of the offense charged 
beyond a reasonable doubt. Sandstrom v. Montana, 442 U.S. 510 (1979). Some 
circuit courts have also criticized various fonns of this presumption or inference. 
U.S. v. Garrett, 574 F.2d 778 (3d Cir.), cert. denied, 436 U.S. 919 (1978); U.S. v. 
Robinson, 545 F.2d 301 (2d Cir. 1976). However, a defendant's intent, although 
not presumed as a matter of law, can be inferred from all the evidence presented, 
including direct and circumstantial evidence. u.s. v. McCracken, 581 F.2d 719 
(8th Cir. 1978); U.S. v. Flickinger, 573 F.2d 1349 (9th Cir.), cert. denied, 439 U.S. 
836 (1978); U.S. v, Haldeman, 559 F.2d 31, 115-116 (D.C. Cir. 1976), cert. denied, 
431 U.S. 933 (1977). 

d. CONTINUANCE OF CONSPIRACY 
Once a conspiracy has been established involving a defendant, it is presumed 

to continue unless and until the defendant proves, by showing affirmative acts, 
that the conspiracy was terminated or that he had withdrawn from it. Hyde V. 

U.S., 225 U.S. 347, 369-370 (1912); U,S. V. Panebianco, 543 F.2d 447 (2d Cir. 
1976), cerro denied, 429 U.S. 1103 (1977). The burden is on the defendant to show 
that he has withdrawn. U,S, v, Gillen, 599 F.2d 541 (3d Cir.), cert. denied, 100 S. 
Ct. 137 (1979); U.S. V. Wentland, 582 F.2d 1022 (5th Cir. 1978), cert. denied, 439 
U.S. 1133 (1979); U,S. V. Parnell, 581 F.2d 1374, 1384 (10th Cir. 1978), cert. 
denied, 439 U.S. 1076 (1979); U.S. V. Dorn, 561 F.2d 1252 (7th Cir. 1977). Mere 
cessation of activity is not enough. U.S, V. Goldberg, 401 F.2d 644, 648 (2d Cir. 
1968), cert, denied, 393 U.S. 1099 (1969). There must be "[a]ffirmative acts 
inconsistent with the object of the conspiracy and communicated in a manner 
reasonably calculated to reach co-conspirators .... " U.S. V. U.S. Gypsum Co., 438 
U.S, 422, 464 (1978). 

8. KNOWLEDGE OF THE LAW 
Generally, a defendant is presumed to know the law. U.S. V. Bryza, 522 F.2d 

, 414, 423 (7th Cir. 1975), cert. denied, 426 U.S. 912 (1976). However, in cases 
inVOlving specific intent as an essential element, there is no such presumption. 
U.S. V. Davis, 583 F.2d 190 (5th Cir. 1978); U.S. V. Ehrlichman, 546 F.2d 910,919 
(D.C. Cir. 1976), cert. denied, 429 U.S. 1120 (1977); U.S. V. San Juan, 545 F.2d 
314 (2d Cir. 1976). 

1. REGULARITY OF PROCEEDINGS 
There is a presumption that proceedings before a legally constituted and 

unbhtscd grand jury are in all respects regular and adequate. Costello V. U.S., 350 
U.S. 359, 363 (1956); U.S. V. Helstoski, 576 F.2d 511 (3d Cir. 1978), affd, 99 S. 
Ct. 2432 (1979); U.S. v. Dzialak, 441 F.2d 212 (2d Cir.), cert. denied, 404 U.S. 883 
(1971), A heavy burden is placed on one who seeks to overcome this presumption. 
U.S. V. West, 549 F.2d 545 (8th Cir.), cert. denied, 430 U.S. 956 (1977). 

There is a presumption that trial jurors properly followed the court's 
instructions of law. U.S. V. Eldred, 588 F.2d 746 (9th Cir. 1978); U.S. V. Cosby, 
529 F.2d 143 (8th Cir.), cert. denied, 426 U.S. 935 (1976). Upon a showing of 
improper extrinsic influence on a jury, the presumption is rebutted, and the 
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burden shifts to the government to establish that the influence was harmless, U.S. 
V. Winkle, 587 F.2d 705 (5th Cir.), cert. denied, 100 S. Ct. 51 (1979). 

There is a presumption that executive officials act pursuant to the authority 
conferred upon them. Wilson V. U.S., 369 F.2d 198, 200 (D.C. Cir. 1966); Maresca 
v. U.S., 277 F. 727, 735-736 (2d Cir. 1921), cert. denied, 257 U.S. 657 (1922). 
There is a presumption that official acts of public officers are in all respects 
regular, until evidence to the contrary can be shown. Lewis V. U.S., 279 U.S. 63, 
73 (1929); U.S. V. Hu/phers, 421 F.2d 1291, 1292 (9th·Cir. 1969). And there is a 
presumption of regUlarity attached to official proceedings of administrative bodies. 
U.S. V. Burnett, 476 F.2d 726, 728 (5th Cir. 1973); U.S. V. Roberts, 466 F.2d 193, 
196 (7th Cir.), cert. denied, 409 U.S. 1026 (1972). 

g. RECENT POSSESSION OF FRUITS OF CRIME 

Possession of the fruits of crime, recently after its commission, may, if not 
satisfactorily explained, create a permissible inference, in light of all the 
circumstances of the case, that the possessor was concerned in the crime or knew 
that the items in question were wrongfully acquired. Barnes v. U.S., 412 U.S. 8.37, 
843-846 (1973); U.S. v. Cowden, 545 F.2d 257 (1st Cir. 1976), cert. denied, 430 
U.S. 909 (1977); U.S. V. Jacobson, 536 F.2d 793 (8th Cir.), cert. denied, 429 U.S. 
864 (1976); U.S. V. Ortiz, 507 F.2d 1224 (6th Cir. 1974). It has been held that this 
inference may extend to guilty participation in the crime. McNamara V. Henkel, 
226 U.S. 520, 524-525 (1913); U.S. V. Jennewein, 590 F.2d 191 (6th Cir. 1978). 
And possession in one state of property recently stolen in another state may create 
an inference that the defendant transported the stolen property in interstate 
commerce. U.S. V. Allen, 497 F.2d 160 (5th Cir.), cert. denied, 419 U.S. 1035 
(1974); U.S. V. Coppola, 424 F.2d 991, 993 (2d Cir.), cert. denied, 399 U.S. 928 
(1970). 

Based on all of the evidence, a jury is '110t bound to accept this inference, 
however, even though the defendant offers no satisfactory explanation. U.S. V. 

Coppola, 424 F.2d at 994. And conversely, a jury may convict upon such an 
inference, regardless of the defendant's explanation. The court may therefore give 
a charge on the inference even though the defendant has offered evidence to 
explain his possession of recently stolen property. U.S. V. Fairchild, 505 F.2d 1378 
(5th Cir. 1975); U.S. V. Carneglia, 468 F.2d 1084, 1087~1O88 (2d Cir. 1972), cert. 
denied, 410 U.S. 945 (1973). 

h. FAILURE TO CALL A WITNESS 

"[I]f a party has it peculiarly within his power to produce witnesses whose 
testimony would elucidate the transaction, the fact that he does not do it creates 
the presumption [or inference] that the testimony, if produced, would be 
unfavorable.n Graves V. U.S., 150 U.S. 118, 121 (1893). Accord, U.S. V. Di Re, 
332 U.S. 581, 593 (1948). As with other inferences, the jury need not draw the 
inference if it does not wish to. U.S. V. Comulada, 340 F.2d 449, 452 (2d Cir.), 
cert. denied, 380 U.S. 978 (1965). Before arguing the inference to a jury, an 
advance ruling should be sought from the court. U.S. V. Beeler, 587 F.2d 340, 343 
(6th Cir. 1978); U.S. V. Blakemore, 489 F.2d 193 (6th Cir. 1973). 

Whether to charge on the "missing witness" inference is largely within the 
sound discretion of the trial court. U.S. V. Williams, 604 F.2d 1102 (8th Cir. 
1979); U.S. V. Johnson, 562 F.2d 515 (8th Cir. 1977). Defendant requests for 

" 
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instructions on the missing witness inference have been denied where the witness' 
testimony would not have been favorable to the defendant, U.S. v. Long, 533 F.2d 
505 (9th Cir.), cert. denied, 429 U.S. 829 (1976), where it would be cumulative or 
u.nnecessary, U.S. v. Mahone, 537 F.2d 922 (7th Cir.), cert. denied, 429 U.S. 1025 
(1976), and where it was found that the party was not in full control of the 
witness, U.S. v. Williams, 604 F.2d at 1119-1120; U.S. v. Johnson, 562 F.2d at 
517; U.S. v. Wilson, 534 F.2d 375 (D.C. Cir. 1976). 

When a witness is equally available to both parties and neither party calls the 
witness, the jury may draw such inferences as it chooses: that the testimony would 
have been unfavorable to either party, to neither party, or to both. U.S. v. Ploof, 
464 F.2d 116, 119 (2d Cir.), cert. denied, 409 U.S. 952 (1972). But, when a witness 
is unavailable to both parties, no inferences, favorable or unfavorable, may be 
drawn from a party's failure to call the witness, absent a showing that he was 
under the control of either party or that his absence resulted from conduct of 
either party. U.S. v. Secondino, 347 F.2d 725, 726 (2d Cir.), cert. denied, 382 U.S. 
931 (1965). 

A codefendant is regarded as being equally available to both parties. U.S. v. 
Deutsch, 451 F.2d 98, 117 (2d Cir. 1971), cert. denied, 404 U.S. 1019 (1972). 
Although in some cases the government may have the power to free a codefendant 
from ruth amendment claims by a grant of use or transactional immunity, this is 
not a situation that is recognized as leaving the codefendant within the 
government's power. U.S. v. Sto/sky, 527 F.2d 237, 249 (2d Cir. 1975), cert. 
denied, 429 U.S. 819 (1976); Morrison v. U.S., 365 F.2d 521, 524 (D.C. Cir. 1966). 
Similarly, the government is under no duty to grant a prospective witness any 
kind of immunity in order to permit him to testify. U.S. v. Bautista, 509 F.2d 675, 
677-678 (9th Cir.), cert. denied, 421 U.S. 976 (1975). Therefore, a defendant is not 
entitled to an instruction that the jury is entitled to draw an inference adverse to 
the government from its failure to grant immunity to a witness whose testimony, 
had he not invoked the fifth amendment, would arguably have favored the 
defendant. U.S. V. Stu/ga, 584 F.2d 142 (6th Cir. 1978); U.S. V. Sircovich, 555 
F.2d 1301 (5th Cir. 1977); Bowles V. U.S., 439 F.2d 536 (D.C. Cir. 1970), cert. 
denied, 401 U.S. 995 (1971); Morrison V. U.S., 365 F.2d 521 (D.C. Cir. 1966). 

I. FAILURE OF DEFENDANT TO TESTIFY 

No unfavorable inference may be drawn from a defendant's failure to testify, 
and 110 comment on a defendant's failure to testify may be made by a prosecutor. 
Griffin V. California, 380 U.S. 609, 613 (1965). In instances where a presumption 
arises in the government's favor, however, an instruction to the jury that the 
defendant must offer evidence to rebut the presumption is not a commentary on 
the defendant's failure to testify. U.S. v. Gainey, 380 U.S. 63, 70-71 (1965); U.S. v. 
Gulley, 374 F.2d 55, 60 (6th Cir. 1967). 

If the defendant does not request an instruction on his right not to testify, it is 
not reversible error if the judge does give such an instruction that no inference of 
guilt arises from the silence of the accused. Lakeside v. Oregon, 435 U.S. 333 
(1978); U.S. v. Ballard, 418 F.2d 325, 326-327 (9th Cir. 1969); U.S. ex rei. Miller 
v. Follette, 397 F.2d 363, 367 n.6 (2d Cir. 1968), cert. denied, 393 U.S. 1039 
(1969). 
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C. CIRCUMSTANTIAL EVIDENCE 
"Circumstantial evidence is that evidence which tends to prove a disputed fact, 

by proof of other facts .... " Rumely V. U.S., 293 F. 532, 551 (2d Cir. 1923). 
Circumstantial evidence may be accorded the same weight and probative value as 
direct evidence and may be sufficient by itself to sustain a conviction. U.S. v. 
Bycer, 593 F.2d 549 (3d Cir. 1979); U.S. v. Brown, 584 F.2d 252 (8th Cir. 1978), 
cert. denied, 440 U.S. 910 (1979); U.S. v. Harper, 579 F.2d 1235 (10th Cir.), cert. 
denied, 439 U.S. 968 (1978); U.S. V. Brady, 579 F.2d 1121 (9th Cir. 1978), cert. 
denied, 439 U.S. 1074 (1979); Durns v. U.S., 562 F.2d 542 (8th Cir.), cert. denied, 
434 U.S. 959 (1977); U.S. v. Pariente, 558 F.2d 1186 (5th Cir. 1977); U.S. V. 

Colclough, 549 F.2d 937 (4th Cir. 1977). 
There is no requirement that circumstantial evidence exclude every reasonable 

hypothesis except that of guilt. Holland v. U.S., 348 U.S. 121, 139-140 (1954); 
U.S. v. Kirk, 584 F.2d 773 (6th Cir.), cert. denied, 439 U.S. 1048 (1978); U.S. v. 
Parnell, 581 F.2d 1374 (10th Cir. 1978), cert. denied, 439 U.S. 1076 (1979); U.S. V. 

Pelton, 578 F.2d 701 (8th Cir.), cert. denied, 439 U.S. 964 (1978); U.S. v. 
Gabriner, 571 F.2d 48 (1st Cir. 1978); U.S. v. George, 568 F.2d 1064 (4th Cir. 
1978); U.S. V. Cooper, 567 F.2d 252 (3d Cir. 1977); U.S. V. Davis, 562 F.2d 681 
(D.C. Cir. 1977); U.S. v. Daniels, 549 F.2d 665 (9th Cir. 1977); U.S. v. Warren, 
453 F.2d 738, 745 (2d Cir.), cert. denied, 406 U.S. 944 (1972). Although a 
conviction may rest solely on circumstantial evidence, there must be a logical and 
convincing connection between the facts established and the conclusions inferred. 
U.S. v. Bycer, 593 F.2d 549 (3d Cir. 1979). A conviction may not rest on mere 
conjecture or speculation. U.S. V. Knife, 592 F.2d 472 (8th Cir. 1979); U.S. v. 
Thomas, 453 F.2d 141 (9th Cir. 1971), cert. denied, 405 U.S. 1069 (1972). In the 
Fifth Circuit, circumstantial evidence must be such as to exclude every reasonable 
hypothesis except that of guilt. U.S. V. Sink, 586 F.2d 1041 (5th Cir. 1978), cert. 
denied, 99 S. Ct. 3102 (1979); U.S. v. Marshall, 557 F.2d 527 (5th Cir. 1977); U.S. 
V. Brown, 547 F.2d 1264 (5th Cir. 1977). 

D. RELEVANCY 
Rule 401 of the Federal Rules of Evidence defines "relevant evidence" as 

"evidence having any tendency to make the existence of any fact that is of 
consequence to the determination of the action more probable or less probable 
than it would be without the evidence." The bottom-line question of relevancy is 
asked in the Advisory Committee's Note: "Does the item of evidence tend to prove 
the matter sought to be proved? Whether the relationship exists depends upon 
principles evolved by experience or science, applied logically to the situation at 
hand." 

Rule 403 of the Federal Rules of Evidence provides that "relevant" evidence 
may be inadmissible "if its probative value is substantiaHy outweighed by the 
danger of undue prejudke, confusion of the issues, or misleading the jury, or by 
considerations of undue delay, waste of time, or needless presentation of 
cumulative evidence." 

The trial judge has broad discretion in ruling on questions of "relevancy" and 
in balancing the probative value of relevant evidence against any undue prejudice, 
confusion of issues, etc. Hamling v. U.S., 418 U.S. 87, 124-125 (1974); U.S. V. 
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Brady. 595 F.2d 359 (6th Cir.), cerl. denied. 100 S. Ct. 129 (1979); U.S. v. 
Hernandez. 588 F.2d 346 (2d Cir. 1978); U.S. v. Cassasa. 588 F.2d 282 (9th Cir. 
1978), cerl. denied. 441 U.S. 909 (1979); U.S. v. Johnson, 585 F.2d 119 (5th Cir. 
1978); U.S. v. Long. 574 F.2d 761 (3d Cir.), cerl. denied. 439 U.S. 985 (1978); 
U.S. v. Robinson. 560 F.2d 507 (2d Cir. 1977), cerl. denied, 435 U.S. 905 (1978); 
U.S. v. Johnson. 558 F.2d 744 (5th Cir. 1977), cerl. denied. 434 U.S. 1065 (1978); 
U.S. v. Williams. 545 F.2d 47 (8th Cir. 1976). Only an abuse of discretion will 
result in the reversal of a trial court's ruling on this point. U.S. v. Williams. 545 
F.2d at 50. It has been held that, in reviewing a trial court's decision on an issue 
of relevancy, the appellate court should look at the evidence in the light most 
favorable to its proponent, maximizing its probative value and minimizing its 
prejudicial effect. U.S. v. Brady. 595 F.2d at 361. 

Each case, of course, turns on its own set of facts. Circuit cases have dealt 
with photographs of dead victims, U.S. v. Brady. 595 F.2d at 361-362; U.S. v. 
Shoemaker. 542 F.2d 561, 564 (10th Cir.), cerl. denied. 429 U.S. 1004 (1976), mug 
shots, U.S. v. Fosher. 568 F.2d 207 (lst Cir. 1978), computer information, U.S. v. 
Scholle. 553 F.2d 1109 (8th Cir.), cerl. denied, 434 U.S. 940 (1977)1 reports of 
government agents, U.S. v. Juarez, 549 F.2d 1113 C/th Cir. 1977), possession of a 
shotgun in a drug case, U.S. v. Daniels, 572 F.2d 535 (5th Cir. 1978), informer's 
compensation from government, U.S. v. Leja. 568 F.2d 493 (6th Cir. 1977), 
possession of a .38-caliber revolver 10 weeks after a bank robbery, U.S. v. 
Robinson, 560 F.2d 507 (2d Cir. 1977), cerl. denied, 435 U.S. 905 (1978), and 
alleged threats by defendant against informant and FBI agent, U.S. V. Weir. 575 
F.2d 668 (8th Cir. 1978). 

1. EVIDENCE OF THE DEFENDANT'S CHARACTER 

Under Rule 404(a)(1) of the Federal Rules of Evidence, the defendant may 
offer evidence of a pertinent trait of his character for the purpose of proving that 
he acted in conformity therewith on a particular occasion. That is, the defendant 
may present evidence of pertinent good character traits to suggest to the jury that 
a person of his good character would not commit the offense with which he is 
charged. Michelson V. U.S., 335 U.S. 469 (1948); U.S. V. Cylkouski. 556 F.2d 799 
(6th Cir. 1977); u.s. v. Lechoco, 542 F.2d 84 (D.C. Cir. 1976); U.S. V. Lewin. 
467 F.2d 1132 (7th Cir. 1972); U.S. V. Sedillo. 496 F.2d 151 (9th Cir.), cerl. 
denied. 419 U.S. 947 (1974). On the other hand, the government may offer 
evidence of a pertinent trait cf the defendant's bad character, but only in limited 
circumstances: (1) in rebuttal of defendant's character evidence where the 
defendant has put his flood character "in issue"; (2) where the defendant's 
character trait is an element of the charge, as in a perjury case, U.S. v. Ridling, 
350 F. Supp. 90, 98 (E.D. Mich. 1972), or a Hobbs Act prosecution, U.S. v. 
Billingsley. 474 F.2d 63, 66 (6th Cir.), ce .... I. denied. 414 U.S. 819 (1973); see also 
Rule 405(b), Fed. R. Evid.; and (3) where the purpose is to show motive, 
opportunity, intent, preparation, plan, knowledge, identify, absence of mistake, or 
accident under Rule 404(b). Beyond these limited circumstances, however, the 
government may not offer evidence of a defendant's bad character or character 
trait to circumstantiallY show the defendant's propensity to commit the crime with 
which he is charged. Michelson V. U.S .• 335 U.S. 469 (1948). 

Character testimony is admissible only when relevant to a particular issue, and 
witnesses may testify only about the character trait relevant to that issue. Usually, 
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this issue is the state of mind necessary to the commission of the offense charged. 
U.S. V. Lechoco, 542 F.2d at 88. For example, the character traits of honesty and 
dishonesty relate to theft and fraud offenses and the character trait of peacefulness 
relates to assault and homicide cases. But the character trait of truthfulness has 
been held not pertinent to a controlled substance case. U.S. V. Jackson. 588 F.2d 
1046 (5th Cir.), cerl. denied. 99 S. Ct. 2882 (1979). 

Character evidence must be considered with all other evidence in determining 
if the defendant is guilty beyond a reasonable doubt. U.S. V. Callahan. 588 F.2d 
1078 (5th Cir.), cerl. denied. 100 S. Ct. 49 (1.979); U.S. V. Crosby. 294 F.2d 928, 
948 (2d Cir. 1961), cerl. denied. 368 U.S. 984 (1962); Poliafico V. U.S .• 237 F.2d 
97 (6th Cir. 1956), cerl. denied. 352 U.S. 1025 (1957). In U.S. v. Haller. 543 F.2d 
62, 64 (9th Cir. 1976), and U.S. V. Lewis. 482 F.2d 632 (D.C. Cir. 1973), it was 
held that character evidence, standing alone, may be enough to create reasonable 
doubt. And, in Michelson v. U.S .• 335 U;S. at 476, the Supreme Court also held 
that character evidence alone, in some circumstances, may be enough to create 
reasonable doubt. But no defendant may be convicted upon his bad reputation or 
character alone. U.S. v. Tropiano. 418 F.2d 1069, 1081 (2d Cir. 1969)~ cerl. 
denied. 397 U.S. 1021 (1970). (Character of a victim is dealt with in Rule 
404(a)(2), but it has limited application in federal criminal prosecutions as, 
generally, such evidence is only offered in homicide or rape cases. Character of a 
witness, Rule 404(a)(3), is considered in Chapter XIV, under "Impeachment and 
Support. ") 

8. METHODS OF PROVING CHARACTER 

Rule 405 deals with the methods of proving character, once it has been 
determined that character evidence, good or bad, is relevant and admissible. Rule 
405 provides that the methods of proving character are (1) testimony a:> to 
reputation, (2) testimony in the form of an opinion, and (3) where character or a 
trait of character is an essential element of a charge, claim, or defense, testimony 
as to specific instances of conduct. 

Reputation is the community's opinion of the defendant. When a character 
witness testifies as to a defendant's "reputation," he is summarizing what he has 
heard in the community. Such testimony is, indeed must be, hearsay in nature. It 
may not properly include personal observations or knowledge about the defendant 
(opinion testimony), nor testimony as to the defendant's specific acts or courses of 
conduct. Michelson V. U.S .• 335 U.S. 469,477 (1948); U.S. v. Lewis. 482 F.2d 632, 
637 (D.C. Cir. 1973). The reputation or character witness must first be qualified 
"by showing such acquaintance with the defendant, the community in which he 
has lived, and the circles in which he has moved as to speak with authority of the 
terms in which generally he is regarded." Michelson V. U.S .• 335 U.S. at 478. 

Opinion testimony, not admissible prior to the Federal Rules of Evidence, is 
specifically authorized in Rule 405 as a means by which the defendant may 
introduce evidence of his good character. Thus, a defense character witness can 
give his personal opinion of the defendant's character, based on personal contacts 
with the defendant. But such a witness may only give an opinion; he may not 
testify about the specific acts or conduct of the defendant upon which his opinion 
is based. 

The trial court may, in its discretion, limit the number of character witnesses. 
Michelson V. U.S., 335 U.S. at 480; U.S. V. Henry. 560 F.2d 963 (9th Cir. 1977). 
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b. CROSS-EXAMINATION AND REBUTTAL OF CHARACTER 
WITNESSES 
Rule 405(a) permits cross-examination of defendant's character witnesses, 

including inquiry into the witnesses' knowledge of relevant specific instances of the 
defendant's past conduct. This includes inquiry about the defendant's past crimes 
or wrongful acts and even the defendant's arrests. Michelson v. U.S., 335 U.S. 
469 482-487 (1948); U.S. v. Watson, 587 F.2d 365 (7th Cir. 1978), cerro denied, 
439' U.S. 1132 (1979); U. S. V. Evans, 569 F.2d 209 (4th Cir.), cert. denied, 435 
U.S. 975 (1978); U.S .. V. Morgan, 554 F.2d 31 (2d Cir.), cert. denied, 434 U.S. 965 
(1977); U.S. V. Edwards, 549 F.2d 362 (5th Cir.), cert. denied, 434 U.S. 828 (1977); 
U.S. V. Lewis, 482 F.2d 632, 638 (D.C. Cir. 1973). The two preconditions to such 
cross-examination are that there be a good faith basis for belief in the incident 
inquired about, and that the incidents inquired about are relevant to the character 
trait involved. U.S. V. Bright, 588 F.2d 504 (5th Cir.), cert. denied, 440 U.S. 972 
(1979); U.S. V. Crippen, 570 F.2d 535, 539 (5th Cir. 1978), cert. denied, 439 U.S. 
1069 (1979). This form of cross-examination should not be confused with the 
impeachment of a witness under Rules 608 and 609. Kilgore V. U.S., 467 F.2d 22 
(5th Cir. 1972). For example, inquiry into knowledge of prior convictions of the 
defendant is not necessarily limited to convictions within the past 10 years. U.S. V. 

Edwards, 549 F.2d at 366-368. 
The trial court has wide discretion in allowing or disallowing this form of 

cross-examination. Michelson V. U.S., 335 U.S. at 480. The trial court should 
apply the balancing test set forth in Rule 403, U.S. V. Lewis, 482 F.2d at 639, and 
in this regard may consider the remoteness of the prior incident, Michelson V. 

U.S., 335 U.S. at 484; U.S. V. DeVincent, 546 F.2d 452 (1st Cir. 1976), cert. 
denied, 431 U.S. ~3 (1977), rev'd on other grounds, 602 F.2d 1006 (1979); U.S. V. 

Null, 415 F.2d 1178 (4th Cir. 1969), and whether the incident is similar or 
dissimilar to the offense charged, Michelson V. U.S., 335 U.S. at 483; McCowan V. 

U.S., 376 F.2d 122, 124 (9th Cir. 1967). Inquiry about a defendant's juvenile 
record has been questioned. U.S. V. Canniff, 521 F.2d 565, 573 n.8 (2d eir. 1975), 
cert. denied, 423 U.S. 1059 (1976). See Rule 609(d), Fed. R. Evid. But inquiry 
about the facts of the case for which the defendant is on trial has been held to be 
proper. U.S. v. Morgan, 554 F.2d at 33. If, on cross-examination, a defense 
character witness denies knowledge of an alleged prior incident of misconduct 
committed by the defendant, or a prior arrest of the defendant, the government 
may not thereafter prove such prior act of misconduct or prior arrest by extrinsic 
evidence. U.S. V. Herman, 589 F.2d 1191 (3d Cir. 1978), cert. denied, 441 U.S. 913 
(1979). 

In addition to cross-examining defendant's character witnesses, the 
government may rebut defendant's evidence- of good character by calling its own 
witnesses to testify to the defendant's bad character. U.S. V. Reece, 568 F.2d 1246 
(6th Cir. 1977). But such evidence must conform to all the requirements of Rules 
403, 404, and 405. Thus, it is limited to statements of reputation or opinion about 
the relevant character trait involved and may not include testimony about the 
defendant's specific instances of misconduct. U.S. V. Reece, 568 F.2d at 1251-1252. 

2. PROOF OF OTHER CRIMES .. 
Rule 404(b) of the Federal Rules of Evidence provides: 

Evidence of other crimes, wrongs, or acts is not admissible to prove the 
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character of a person in order to show that he acted in conformity 
therewith. It may, however, be admissible for other purposes, such as 
proof of motive, opportunity, intent, preparation, plan, knowledge, 
identity, or absence of mistake or accident. 

8. PREREQUISITES 
Before such evidence of other crimes is admissible, it must be shown to be 

relevant to an issue other than the propensity of character of the defendant for 
committing crime, such as identity, knowledge, plan, or scheme, etc., and the 
probative value must not be substantially outweighed by the dangers of unfair 
prejudice, confusion of the issues, or misleading material. U.S. V. McPartlin, 595 
F.2d 1321 (7th eir.), cert. denied, 100 S. Ct. 65 (1979); U.S. V. Beechum, 582 F.2d 
898 (5th Cir. 1978); U.S. V. Young, 573 F.2d 1137 (9th Clr. 1978); U.S. V. 

Gubelman, 571 F.2d 1252 (2d Cir.), cert. denied, 436 U.S. 948 (1978); U.S. V. 

Benedetto, 571 F.2d 1246 (2d Cir. 1978); U.S. V. James, 555 F.2d 992 (D.C. Cir. 
1977); u.s. V. Scholle, 553 F.2d 1109 (8th Cir.), cert. denied, 434 U.S. 940 (1977); 
U.S. V. Largent, 545 F.2d 1039 (6th Cir. 1976), cert. denied, 429 U.S. 1098 (1977). 
The trial court has broad discretion in this area. U.S. V. Cooper, 577 F.2d 179 
(6th Cir.), cert. denied, 439 U.S. 868 (1978); U.S. V. Corey, 566 F.2d 429 (2d Cir. 
1977); U.S. V. Juarez, 561 F.2d 65 (7th Cir. 1977); U.S. V. Scholle, 553 F.2d at 
1121; U.S. V. Myers, 550 F.2d 1036 (5th Cir. 1977). 

The Advisory Committee's Note for Rule 404(b) states that, in determining 
whether evidence of other crimes, wrongs, or acts is admissible, "no mechanical 
solution is offered." The rule has been described liberally as a rule of inclusion 
rather than a rule of exclusion. U.S. V. Halper, 590 F.2d 422 (2d Cir. 1978); U.S. 
V. Long, 574 F.2d 761 (3d Cir.), cert. denied, 439 U.S. 985 (1978); U.S. V. James, 
555 F.2d 992 (D.C. Cir. 1977). Although there is no "rigid checklist" to follow, 
U.S. V. Czarnecki, 552 F.2d 698, 702 (6th Cir.), cert. denied, 431 U.S. 939 (1977)~ 
the courts have identified various appropriate considerations: (1) Similarity 
between the offense charged and the other crime, wrong, or act may be the key 
factor when it is offered to prove identity, U.S. V. Powell, 587 F.2d 443 (9th Cir. 
1978); U.S. V. Beechum, 582 F.2d 898, 912 n.15 (5th Cir. 1978), cert. denied, 440 
U.S. 920 (1979); U.S. V. Myers, 550 F.2d 1036 (5th Cir. 1977), but not necessarily 
a key factor when it is offered to prove motive, intent, plan, or design, U.S. v. 
McPartlin; 595 F.2d 1321 (7th Cir.), cert. denied, 100 S. Ct. 65 (1979); U.S. v. 
Beechum, 582 F.2d at 912 n.15. (2) Remoteness of a prior crime, wrong, or act is 
also a factor. U.S. v. Myers, 550 F.2d at 1044; U.S. V. Taglione, 546 F.2d 194, 199 
(5th eir. 1977); U.S. V. Largent, 545 F.2d 1039, 1043 (6th Cir. 1976), cert. denied, 
429 U.S. 1098 (1977). (3) Whether the other crime, wrong, or act is before or after 
the offense charged is generally not a factor. U.S. V. Beechum. 582 F.2d at 903 
n.l; U.S. V. Espinoza, 578 F.2d 224 (9th Cir.), cert. denied, 439 U.S. 849 (1978). 
But, where the relevant issue is the defendant's intent or predisposition at the time 
of the offense, subsequent acts may not be admissible. U.S. V. Boyd, 595 F.2d 120 
(3d Cir. 1978); U.S. V. Daniels, 572 F.2d 535 (5th Cir. 1978). 

If such evidence is offered, the prior crime, wrong, or act must be established 
by clear and convincing proof. U.S. v. McPartlin. 595 F.2d at 1344; U.S. V. 

Beechum, 582 F.2d at 910; U.S. V. Scholle. 553 F.2d at H21; U.S. V. Myers, 550 
F.2d at 1044; U.S. v. Taglione, 546 F.2d at 199. And it is better practice for the 
trial judge to give the jury a cautionary instruction at the time such evidence is 
offered, limiting its purpose. U.S. V. Danzey, 594 F.2d 905 (2d Cir.), cert. denied. 
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441 U.S. 951 (1979); U.S. v. Day. 591 F.2d 861, 878 (D.C. Cir. 1978); U.S. V. 

Car/eo. 576 F.2d 846 (10th Cir.), eert. denied. 439 U.S. 850 (1978); U.S. V. Young. 
573 F.2d 1137 (9th Cir. 1978). In one case, failure by the trial judge to give such a 
cautionary instruction requested by defense counsel was considered "plain error." 
U.S. V. Yopp. 577 F.2d 362 (6th Cir. 1978). 

Acts or wrongs, as well as crimes for which the defendant was convicted, 
come within Rule 404(b}. U.S. v. COClper. 577 F.2d 1079 (6th Cir.), cerro denied. 
439 U.s. 868 (1978); U.S. V. Miller. 573 F.2d 388 (7th Cir. 1978). There is no 
requirement to prove that the defendant was convicted for the prior or subsequent 
crime. U.S. V. Nolan. 551 F.2d 266 (10th Cir.), cerro denied. 434 U.S. 904 (1977). 
Evidence of prior arrests has been admissible, U.S. V. Black. 595 F.2d 1116 (5th 
Cir. 1979), and charges of crimes that were later dismissed, U.S. V. Juarez. 561 
F.2d 65 (7th Cir. 1977). Evidence of foreign convictions may also be admitted. 
U.S. V. Rodarte. 596 F.2d 141 (5th Cir. 1979); U.S. V. Nolan. 551 F.2d at 270. 

As evidence of other crimes, wrongs, or acts is admissible to show motive, 
intt~nt, identity, knowledge, plan. or design-issues which may be material to 
proving the government's case-in-chief-the government is not required to wait for 
the defendant to put those matters in issue. U.S. V. Danzey. 594 F.2d at 913-914; 
U.S. V. Juarez. 561 F.2d at 73; U.S. V. Adcock. 558 F.2d 397, (8th Cir.), cert. 
denied. 434 U.S. 921 (1977). However, some courts have held that, where possible, 
such evidence should await the conclusion of the defendant's case. This enables the 
trial court to better evaluate the need for such evidence. U.S. V. Benedetto. 571 
F.2d 1246, 1249 (2d Cir. 1978); U.S. V. Brunson. 549 F.2d 348 (5th Cir.), cert. 

denied. 434 U.S. 842 (1977). 

b. MOTIVE 
Although motive is never an element itself, evidence of it is often relevant to 

show the defendant's state of mind and purpose for committing the crime charged. 
If the modve can be proved by prior or subsequent crimes, wrongs, or acts, Rule 
404(b) permits their admission in evidence. U.S. V. Cook. 592 F.2d 877 (5th Cir.), 
cert. denied. 99 S. Ct. 2847 (1979). The other crimes, wrongs, or acts offered to 
prove motive may be totally dissimilar to the acts giving rise to the offense 
charged. For example, evidence of an offer to purchase heroin for $1,000 was 
admitted to prove defendant's motive for bank robbery. U.S. V. Cyphers. 553 F.2d 
1064 (7th Cir.), cerro denied. 434 U.S. 843 (1977). Evidence of defendant's 
homosexual relationship with the victim was properly admitted to prove 
defendant's motive for killing him. U.S. V. Free, 574 F.2d 1221 (5th Cir.). cerro 
denied, 439 U.S. 873 (1978). Evidence of the break-in of Daniel Ellsberg's office 
was admissible to prove the defendant's motivation in making "Watergate" cover
up payments and concealing the identities of higher-ups. U.S. V. Haldp,malll, 559 
F.2d 31, 88-91 (D.C. Cir. 1976), cerro denied. 431 U.S. 933 (1977). Evidence: of a 
defendant's escape was admitted to show motive for his subsequent theft of Ii car. 
U.S. V. Slover, 565 F.2d 1010 (8th Cir. 1977). Thus, when the issue is motive, 
similarity of the physical elements of the crime charged with the extrinsic act need 
not be established. U.S. V. Beechum, 582 F.2d 898 (5th Cir. 1978). 

" 

c. INTENT AND KNOWLEDGE 
Intent and knowledge, or the lack thereof, are often contested issues in 

criminal cases. A defendant may agree that he did the physical acts which form 
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the basis for t~e ch~rge, ~ut assert that he lacked the intent or criminal knowledge 
necessary to fmd hIm gUllty. In such a case, evidence of other crimes wrongs or 
acts is admissible under Rule 404(b) to prove that the defendant did in fact have 
the req~isite intent and knowledge. U.S. V. Taglione, 546 F.2d 194 (5th Cir. '1977). 
Where Intent or knowledge is not a material issue, as where the defendant has 
denied committing the underlying acts, "other crimes" evidence to prove intent has 
been held inadmissible. U.S. V. Gubelman, 571 F.2d 1252 (2d C:r.), cert. denied, 
~36 U.~. ?48 (1978). Or, where by the nature of the offense, the defendant's intent 
IS not In Issue, "other crimes" evidence to prove intent is not admissible. U.S. V. 

Coade~, .549 F.2d 1303, 1306 (9th Cir. 1977) (prior bank robbery to prove intent in 
commlttmg charged bank robbery). 

Not onl~ must intent or know!edge be material to the government's proof, the 
proffered eVidence of the other Crimes, wrongs, or acts must be probative. It has 
~en hel~ that previous possession of stolen paintings is not probative of criminal 
mtent with respect to charges of extortion of oil companies for return of credit 
card vouchers, U.S. V. Taglione, 546 F.2d at 199-200, and that possession of a 
sawed-off shotgun is not probat.ive of predisposition to violate the drug laws. U.S. 
V. Daniels. 572 F.2d 535 (5th Cir. 1978). But where intent or knowledge is in any 
~ay cont.ested and the probative value of the other crime, wrongs or act to the 
Issue of Intent or knowledge outweighs its dangers of unfair prejudice etc. the 
proo~ i.s admissible. U.S. V. Moreno-Nunez. 595 F.2d 1186 (9th Cir. 1979); U.'S. V. 

DeFllllpo, 590 F.2d 1228 (2d Cir.), cert. denied, 99 S. Ct. 2844 (1979); U.S. V. 

Weidman, 572 F.2d 1199 (7th Cir.), cerl. denied. 439 U.S. 821 (1978); U.S. V. 

Johnson, 562 F.2d 515 (8th Cir. 1977); U.S. V. Sparks 560 F.2d 1173 (4th CI'r 
1977). ,. 

It has been held that the government need not wait for the defendant to deny 
wrongful intent before offering evidence of other acts that are relevant to intent. 
U.S. V. A~cock, 558 F.2d 397, 402 (8th Cir.), cerro denied, 434 U.S. 921 (1977). 
However, If the government has other ample evidence to prove wrongful intent 
the probative value of other acts is greatly reduced. U.S. V. Dolliole, 597 F.2d 102 
(7th Cir.), cert. denied, 99 S. Ct. 2894 (1979). 
. Evidence of other crimes, wrongs, or acts to prove a defendant's criminal 
Intent or knowledge has been held properly admitted in drug cases, U.S. v. 
Moreno-Nunez. 595 F.2d at 1186; U.S. V. Black, 595 F.2d 1116 (5th Cir. 1979); 
U.S. V. Sigal, 572 F.2d 1320 (9th Cir. 1978); U.S. V. Smith, !i52 F.2d 257 (8th Cir. 
~977);. U.S. V. Nolan, 55) F.2d 266 (10th Cir.), cerl. denied. 434 U.S. 904 (1977), 
In mad fraud cases, U.S. V. Weidman, 572 F.2d at 1201, in firearms cases, U.S. V. 

John:ron, 562 F.2d at 516; U.S. v. Dudek. 560 F.2d 1288 (6th Cir. 1977), cert. 
demed, 434 U.S. 1037 (.1978), theft and receiving cases, U.S. V. DeFillipo, 590 
F.2d at 1230; U.S. V. Whetzel. 589 F.2d 707 (D.C. Cir. 1978); U.S. V. Reese. 568 
F.2d 1246 (6th Cir. 1977); U.S. V. Nichols. 534 F.2d 202 (9th Cir. 1976), false 
statement cases, U.S. V. Miller. 573 F.2d 388 (7th Cir. 1978); U.S. V. Matlock, SS8 
F.~d 1328 (8th Cir.), cerl. denied, 434 U.S. 872 (1977), and where entrapment was 
r81sed as a defense, U.S. V. Heneiar, 568 F.2d489 (6th Cir. 1977), cert. denied,435 
U.S. 953 (1978). 

d. IDENTITY 
~he.n the identit~ or the defendant is in issue, proof of other crimes, wrongs, 

~r ~CtS IS generaUy hmlted to such crimes, wrongs, or acts as are substantially 
Similar to the acts that make up the charged offense. U.S. V. Powell, 587 F.2d 443 
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(9th Cir. 1978); U.S. v. Beechum, 582 F.2d 898 (5th Cir. 1978). Such evidence has 
been held properly admitted in a drug case, U.S. v. Baldarrama, 566 F.2d 560 (5th 
Cir.), cert. denied, 439 U.S. 844 (1978), a kidnapping case, Durns v. U.S .. 562 
F.2d 542 (8th Cir.), cert. denied: 434 U.S. 959 (1977), a check case, U.S. v. 
Maestas. 546 F.2d 1177 (5th Cir. 1977), and a bank robbery case, U.s. v. Danzey. 
594 F.2d 905 (2d Cir.), cert. denied. 441 U.S. 951 (1979). 

In some circumstances, however, other crimes or acts that are not unique 
signature crimes or the handiwork of the defendant may be probative of the 
defendant's identity. U.S. v. Gubelman. 571 F.2d 1252 (2d Cir.), cert. denied. 436 
U.S. 948 (1978). For example, evidence that the defend~nt had stolen weapons 
and retained them was held relevant to the issue of identity in a bank robbery 
charge where one of the weapons stolen was found in the getaway car. U.S. v. 
Waldron. 568 F.2d 185 (lOth Cir. 1977), cert. denied. 434 U.S. 1080 (1978). 

e. PLAN, SCHEME, OR DESIGN 

Evidence of other crimes, wrongs, or acts is admissible where the other crime, 
wrong, or act is inextricably tied in with the offense charged. U.S. v. Derring. 592 
F.2d 1003 (8th Cir. 1979); U.s. v. Lamb. 575 F.2d 1310 (10th Cir. 1978); U.S. v. 
Carrillo. 561 F.2d 1125 (5th Cir. 1977); U.S. v. Dudek. 560 F.2d 1288 (6th Cir. 
1977), cert. denied. 434 U.S. 1037 (1978); U.S. v. Roberts. 548 F.2d 665 (6th Cir.), 
cert. denied. 432 U.S. 931 (1977); U.S. v. Blewitt. 538 F.2d 1099 (5th Cir.), cert. 
denied. 429 U.S. 1026 (1976); U.S. v. Bloom. 538 F.2d 704 (5th Cir. 1976), cert. 
denied. 429 U.S. 1074 (1977). This is sometimes referred to as the res gestae 
exception. U.S. v. Blewitt, 538 F.2d at 1101. 

Evidence of other crimes, wrongs, or acts is also admissible to prove an 
ongoing or continuing plan or scheme, or the development of a course of conduct 
leading up to the offense charged. U.S. v. Weidman, 572 F.2d 1199 (7th Cir.), 
cert. denied. 439 U.S. 821 (1978); U.S. v. Adcock. 558 F.2d 397, 401 (8th Cir.), 
cert. denied. 434 U.S. 921 (1977); U.S. v. Serlin. 538 F.2d 737, 747 (7th Cir. 1976). 
But see U.S. v. O·Connor. 580 F.2d 38 (2d Cir. 1978), where evidence that 
defendant took three other bribes in the six-month to one-year period before he 
took the bribe for which he was charged was held insufficient to show a plan or 
scheme. 

3. EVIDENCE OF A GUILTY MIND 
8. FLIGHT AND CONCEALMENT OF IDENTITY 

Evidence of flight is admissible to prove a consciousness of guilt. Sibron v. 
New York. 392 U.S. 40, 66 (1968); U.S. v. Lyon. 588 F.2d 581 (8th Cir. 1978), 
cert. denied. 441 U.S. 910 (1979); U.S. v. Peltier. 585 F.2d 314, 322-325 (8th Cir. 
1978), cert. denied. 440 U.S. 945 (1979); U.S. v. Myers. 550 F.2d 1036, 1048-1051 
(5th Cir. 1977); U.S. v. Craig. 522 F.2d 29 (6th Cir. 1975). Similarly, evidence that 
the defendant concealed his identity to avoid apprehension is admissible to prove 
consciousness of guilt. U.S. v. James. 576 F.2d 1121 (5th Cir. 1978); U.S. v. 
Thompson. 261 F.2d 809, 812 (2d Cir. 1958), cert. denied. 359 U.S. 967 (1959). 

b. FALSE EXCULPATORY STATEMENTS 

False exculpatory statements made by a defendant are admissible to prove 
consciousness of g~ilt. U.S. v. Rajewski. 526 F.2d 149 (7th Cir. 1975), cert. denied. 
426 U.S. 908 (1976); U.S. v. Parness. 503 F.2d 430 (2d Cir. 1974), cert. denied. 
419 U.S. 1105 (1975); DeVore v. U.S .• 368 F.2d 396 (9th Cir. 1966). 
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c. SUPPRESSION, DESTRUCTION, AND FABRICATION OF 
EVIDENCE 
In U.S. v. Graham. 102 F.2d 436, 442 (2d Cir.), cert. denied. 307 U.S. 643 

(1939), the cour't stated, "The manufacture, destruction, or suppression of evidence 
in defense of a criminal charge is in the nature of an admission of guilt and, 
though not conclusive, is to be given consideration as such by the jury." See also 
U.S. v. Brashier. 548 F.2d 1315 (9th Cir. 1976), cert. denied. 429 U.S. 1111 (1977); 
U.S. v. Wilkins. 385 F.2d 465 (4th Cir. 1967), cert. denied. 390 U.S. 951 (1968); 
Harney v. U.S .• 306 F.2d 523 (1st Cir.), cert. denied. 371 U.S. 911 (1962). 

Evidence that a defendant attempted to influence the testimony of a witness or 
attempted to impede or prevent a witness from testifying is also admissible to 
show consciousness of guilt. U.S. v. Ochs. 595 F.2d 1247 (2d Cir.), cert. denied. 
100 S. Ct. 435 (1979); U.S. v. Reamer. 589 F.2d 769 (4th Cir. 1978), cert. denied. 
440 U.S. 980 (1979); U.S. v. Hall. 565 F.2d 1052 (8th Cir. 1977); U.S. v. Lord. 565 
F.2d 83~ (2d Cir. 1977); U.S. v. Papia. 560 F.2d 827 (7th Cir. 1977). 

4. HABIT AND CUSTOM 
Rule 406 of the Federal Rules of Evidence provides that evidence of habit or 

custom is relevant to prove that the specific conduct of a person or organization 
was in conformity with the habit or routine custom. But, habit or custom must be 
distinguished from character. Character is a trait of an individual unrelated to 
specific conduct in specific circumstances. Character deals with general qualities 
such as honesty, peacefulness, and care. Habit or custom, on the other hand, deals 
with an individual's or organization's specific conduct in specific circumstances. As 
the Advisory Committee's Note states: "A habit ... is the person's regular practice 
of meeting a particular kind of situation with a specific type of conduct, such as 
the habit of going down a particular stairway two stairs at a time, or of giving the . 
hand-signal for a left turn, or of alighting from railway cars while they are 
moving.''' 

The admissibility of habit and custom has been considered by the federal 
courts primarily in civil cases. There are, however, a few criminal cases that ha~e 
considered habit and custom evidence. U.S. v. Callahan. 551 F.2d 733 (6th Clr. 
1977); U.S. v. Riley. 550 F.2d 233 (5th Cir. 1977). 

5. MOTIVE 
Motive is the state of feeling impelled toward an act and is distinguishable 

from intent which is the mental state accompanying the act. Intent is an essential 
element of ~ost crimes. Proof of motive, while always relevant, is never essential. 
Pointer v. U.S .• 151 U.s'. 396, 414 (1894); U.S. v. Simon. 425 F.2d 796, 808 (2d 
Cir. 1969), cert. denied. 397 U.S. 1006 (1970). Trial courts are given broad 
discretion to admit evidence of a fact tending to suggest a motive for the act 
charged. U.S. v. King. 560 F.2d 122 (2d Cir.), cert. denied. 434 U.S. 925 (1977); 
U.S. v. Adcock. 558 F.2d 397 (8th Cir.), cert. denied. 434 U.S. 921 (1977); U.S. v. 
Fernandez. 497 F.2d 730 (9th Cir. 1974), cert. denied. 420 U.S. 990 (1975); U.S. V. 

Cijarelli. 401 F.2d 512 (2d Cir.), cert. denied. 393 U.S. 987 (1968). 
Evidence of defendant's need for money has been propedy admitted in theft 

and robbery cases. U.S. V. Seas trunk. 580 F.2d 800 (5th Cir. 1978), cert. denied. 
439 U.S. 1080 (1979); U.S. V. Parker. 549 F.2d 1217 (9th Cir.), cert. denied. 430 
U.S. 971 (1977). Evidence of defendant's involvement in a grand jury investigation 
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was held properly admitted to prove his motive to intimidate a grand jury witness. 
U.S. v. Bradwell, 388 F.2d 619 (2d Cir.), cert. denied, 393 U.S. 867 (1968). And 
motive evidence has been held properly admitted in false statement cases. U.S. v. 
Sackett, 598 F.2d 739 (2d Cir. 1979); U.S. v. Stephen, 569 F.2d 860 (5th Cir. 
1978). 

Since evidence of motive may rebut as well as support the prosecution's case, 
a defendant may offer proof of his good motive to contradict suggestions that his 
motives were bad. May v. U.S., 175 F.2d 994, 1009 (D.C. Cir.), cert. denied, 338 
U.S. 830 (1949). He may offer both his own statements and evidence of facts and 
circumstances tending to show the nonexistence of the motive alleged. U.S. v. 
Brown, 411 F.2d 1134 (10th Cir. 1969); May v. U.S., 175 F.2d at 1009; Haigler v. 
U.S., 172 F.2d 986, 987 (lOth Cir. 1949). 
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CHAPTER XII 
DEMONSTRATIVE EVIDENCE 

Demonstrative evidence is that class of proof requiring authentication before 
it may be admitted. It includes documents, records, recordings, phOh)graphs, and 
duplicates, as well as many items, not evidence in themselves, but used to 
illustrate, clarify, simplify, or emphasize testimony, such as charts, graphs, and 
summaries. 

A. AUDIO AND VIDEO RECORDINGS 
1. AUDIO RECORDINGS 

Admission of evidence of recordings of conversations between a defendant 
and a government informant, electronically monitored with the consent of the 
informant, violates no fourth amendment right of an accused, U.S. v. White, 401 
U.S. 745 (1971); U.S. v. Hodge. 594 F.2d 1163 (7th Cir. 1979); nor is the use of 
such evidence limited to corroboration of the informant's testimony, U.S. v. 
Bonanno. 487 F.2d 654 (2d Cir. 1973). However, a proper foundation must be laid 
for the introduction of relevant, recorded conversations. The Eighth Circuit has 
held that this foundation should include a showing: 

(1) That the recording device was capable of taking the conversation 
now offered in evidence. 
(2) That the operator of the device was competent to operate the 
device. 
(3) That the recording is authentic and correct. 
(4) That changes, additions or deletions have not been made on the 
recording. 
(5) That the recording has been preserved in a manner that is shown to 
the court. 
(6) That the speakers are identified. 
(7) That the conversation elicited was made voluntarily and in good 
faith, without any kind of inducement. 

U.S. v. McMillan. 508 F.2d 101, 104 (8th Cir.), cerro denied, 421 U.S. 916 (1975); 
U.S. v. Brown. 604 F.2d 557 (8th Cir. 1979). 

The burden is on the offering party to produce clear and convincing evidence 
of the accuracy, authenticity, and trustworthiness. of sound recordings. U.S. v. 
Blakey, 607 F.2d 779 (7th Cir. 1979); U.S. V. King. 587 F.2d 956 (9th Cir. 1978). 
A complaint of inaudibility is addressed to the sound discretion of the court. 
Tapes that are partially unintelligible are admissible unless those portions are so 
substantial as to render the recording as a whole untrustworthy. U.S. V. liinas, 
603 F.2d 506 (5th Cir. 1979). 

A composite tape of selected conversations made from accurate duplicate 
copies may be played at trial. U.S. V. Denton, 556 F.2d 811 (6th Cir. 1977). Tapes 
of recorded conversations containing references to extraneous subjects may be 

ll-l 
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carefully constructed from the master tape. U.S. v. Anderson, 577 F.2d 258 (5th 
Cir. 1978). Irrelevant matter should be deleted, and the method of trial tape 
construction preserved as a foundation for the admissibility of the trial tapes. 
Composite tapes of representative conversations fall within the same principle. 
Trial courts may order the deletion of obscene language. U. S. v. DiMuro, 540 
F.2d 503 (1st Cir. 1976). Evidence of the accuracy and authenticity of all tapes 
that the government proposes to use in trial must be offered along with a showing 
that the defendant was afforded a reasonable pretrial opportunity to examine and 
compare the master and the trial tapes. U.S. v. Denton, supra. Sufficient copies of 
any transcripts should be available and provided for each juror and defendant, 
and all counsel and concerned court personnel. 

Verbatim transcripts of tape recorded conversations nre prepared either from 
the original tape or an exact copy, made to protect the integrity of the master 
tape. While the circuits generally agree that a defendant may submit a transcript 
of his version of a reGorded conversation and that trial courts are not obligated to 
conduct in camera hearings to determine the accuracy of transcripts (although the 
Tenth Circuit does rel,~ommend such a hearing absent a stipulation as to accuracy, 
U.S. v. Watson, 594 F.2d 1330 (10th Cir. 1979», there is disagreement as to the 
admissibility of the tll'anscript in evidence. The Fifth Circuit's position is that a 
transcript is more than an aid to the jury in understanding the recorded 
conversations; and transcripts offered by the government or the defendant are to 
be received for the limited purpose of identifying the speakers. U.S. v. Onori, 535 
F.2d 938 (5th Cir. 1976). The Second and Sixth Circuits, however, agree that, 
although they may be read by the jury while the tapes are played in open court, 
transcripts are not ad missible unless there is a stipulation that they are accurate. 
U.S. v. Chiarizio, 525 F.2d 289 (2d Cir. 1975); U.S. v. Smith, 537 F.2d 862 (6th 
Cir. 1976). But see U.S. v. Smith. 584 F.2d 759 (6th Cir.), cert. denied, 441 U.S. 
922 (1979). The First and Ninth Circuits agree that only the tapes are admissible 
and that transcripts o')nsidered accurate by the trial court simply aid the jury in 
understanding the recordings. U.S. v. Richman, 600 F.2d 286 (lst·Cir. 1979); U.S. 
v. Rinn, 586 F.2d 113 (9th Cir.), cert. denied, 441 U.S. 931 (1979). 

2. VIDEO RECOiRDINGS 
The investigative technique of videotaping the conduct of one who' 

subsequenH)' becomen a defendant presents only a proper foundation question. 
Once an adequate foundation has been laid through the testimony of agents who 
observed the activity, videotapes may be received in evidence and played for the 
jury. U.S. v. Medina-Herrera, 606 F.2d 770 (7th Cir. 1979). There is no 
requirement, however, that the admitted video recordings be played, unless the 
defense demands that the jury see and hear what the tapes contain. A defendant 
cannot complain succ<.~ssfully if he fails to request a viewing. U.S. v. Taylor, 612 
F.2d 1272, 1276 (10th Cir. 1980). Videotapes containing references to other, prior 
crimes are subject to editing because of the prejudicial impact of such comments, 
unless such crimes are relevant to the issue of intent. U.S. v. Childs, 598 F.2d 169 
(D.C. Cir. 1979). In 81 prosecution for failing to file income tax returns, use of a 
videotape of a television "talk show" on which defendant appeared was held to be 
prejudicial error when! other show participants emphasized defendant's own lack 
of belief in his arguments about th!! unlawfulness of income taxes and predicted 
his conviction and confinement. U.S. v. Schiff, 612 F.2d 73 (2d Cir. 1979). 

Videotapes that are made from a position which prevents the recording of 
voices or the substanc':e of a defendant's conversation with an agent need not be 
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made available to the defense before trial if there is no factual dispute about what 
was or was not rec.orded. U.S. v. Underwood, 577 F.2d 157 (1st Cir. 1978). 
Release to news media of copies of videotaped encounters between a defendant 
and an undercover agent, While disapproved, was not reve!.l~,'~!·;! error where the 
tapes. had been shown to the jury and the defense was tlHrapment. U.S. v. 
Albe"c~, 604 F.2d 1315 (10th Cir.), cert. denied, 100 S. Ct. 524 (1980). 

.A videotaped deposition "supplies an environment substantially comparable to 
a tna!, but whe~~ the d~fendant was not permitted to b~ an active participant in 
the video depOSitIOn, thiS procedural substitute is constitutionally infirm." U.S. v. 
Benfield, 593 F.2d 815,821 (8th Cir. 1979).(defendant monitored the deposition of 
an. al~eged kid~a~ped victim who was kept unaware of defendant's presence in the 
bUIlding;. the ~Ictlm deponent was cross-examined by defense counsel). 

Mohon plct~res are admissible in evidence if they are based upon evidence of 
accuracy and fairness. Sanchez v. The Denver & Rio Grande Western Railroad 
Compa~y, 538 F.2d 304 (10th Cir.), cert. denied, 429 U.S. 1042 (1976). Movies 
pur~ortlng to represent the reenactment of an event are cautiously scrutinized for 
detail and may be accepted or rejected in the sole and sound discretion of the 
court. Wagner v. International Harvester Company, 611 F.2d 224 (8th Cir. 1979)' 
Johnson v. William C. Ellis and Sons, Iron Works Inc. 604 F 2d 950 (5th C' ' 
1979). ' ,. Ir. 

B. PHOTOGRAPHS 
~hot~graphs are ~dmissible as graphic portrayals of oral testimony. Typically, 

a Wltnes::. must testify that the photograph or moving picture correctly and 
accur~tely represents facts observed by the witness. Mikus v. U. S., 433 F.2d 719 
(2d Clr. 1970). However, if direct testimony as to foundation matters is absent, the 
~o~tents ?f the photographs themselves, together with other circumstantial or 
indirect eVidence, may serve to explain and authenticate a photograph sufficiently 
to justify its admission. U.S. v. Stearns, 550 F.2d 1167 (9th Cir. 1977); U.S. v. 
Taylor, 530 F.2d 639 (5th Cir. 1976). A photograph may be enlarged without 
affecting its admissibility. U.S. v. Parhms, 424 F.2d 152 (9th Cir.), cert. denied, 
400 U.S. 846 (1970); U.S. v. Nolan, 416 F.2d 588 (10th Cir.) cert. denied 396 
U.S. 912 (1969). ' , 

C. SUMMARY CHARTS 
Sum~ary c~arts used to illustrate testimonial and documentary eviden('~ may 

be essential to Jury understanding in cases involving numerous items of evk ;nce. 
~ule 1006 of the Federal Rules of Evidence provides for their use When a case 
Involves "voluminous writings, recordings, or photographs which cannot 
conveniently be examined in court .... " 

. A summary chart may be based on testimony of witnesses or on documents 
which have been admitted into evidence or which are admissible. U.S. v. Johnson, 
594 F.2d 12~3 (9th Cir.), cerro denied, 100 'S. Ct. 106 (1980); U.S. v. Moody, 339 
F.2d J61 (6th Cir. 1964). Before adoption of Rule 1006, summarized documents 
had to have been already admitted into evidence; and juries were instructed that 
the documents, not the summary chart, constituted the evidence. The summary 
chart was only an aid to jury understanding of the documents. Holland v. U.S., 
348 U.S. 121 (1954); Gordon V. U.S., 438 F.2d 858, 876-877 (5th Cir. 1971). 
"?wever.' ~ule 1006 provides that the summary chart may be admitted into 
e~ldence In heu of voluminous documents. See U.S. v. Smyth, 556 F.2d 1179 (5th 
Clr. 1977). But see U.S. v. Foshee, 606 F.2d 11 1, 113 (5th Cir. 1979), cert. denied. 
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100 S. Ct. 1036 (1980). Rule 1006 requires only that the summary chart be based 
on admissible documents that have previously been made available to the 
defendant at a reasonable time and place. A foundation for the admission of a 
chart or summary can be laid through the testimony of the witness who supervised 
the preparation of the exhibit. U.S. v. Scales, 594 F.2d 558 (6th Cir.), cert. denied, 
441 U.S. 946 (1979); U.S. v. Mortimer, 118 F.2d 266, 269 (2d Cir. 1941). 

Summary charts must, of course, be accurate. They must fairly and accurately 
reflect the contents of the documents or testimony upon which they are based. 
Holland v. U.S., supra,' U.S. v. Conlin, 551 F.2d 534 (2d Cir. 1977). There is, 
however, no requirement that a prosecution summary chart inc~ude the 
defendant's version of the facts. U.S. v. Ambrosiani, 610 F.2d 65 (lst Clr. 1979); 
Myers v. U.S., 356 F.2d 469 (5th Cir.), cert. denied, 384 U.S. 952 (1966). 
However, they may not go beyond an objective summarization of the evidence. 
See U.S. v. Kiamie, 258 F.2d 924 (2d Cir.), cert. denied, 358 U.S. 909 (1958); 
Elder v. U.S., 213 F.2d 876 (5th Cir.), cert.denied, 348 U.S. 901 (1954). 

Rule l008(c) of the Federal Rules of Evidence suggests that it is the function 
of the trier of the fact, rather than the court, to pass upon the accuracy of 
summary charts. However, it has been held that the use and admissibility of 
summary charts is a matter within the sound discretion of the trial court. U.S. v. 
Johnson, 319 U.S. 503 (1943); U.S. v. Collins, 596 F.2d 166 (6th Cir. 1979); U.S. 
v. Honea, 556 F.2d 906 (8th Cir. 1977); U.S. v. Diez, 515 F.2d 892 (5th Cir. 1975) 
(summaries themselves do not constitute the evidence on the case). The trial court 
should carefully examine summary charts and their underlying documents, out of 
the presence of the jury, to determine that everything cont.ained therein .is 
supported by admissible evidence. U.S. v. Bartone, 400 F.2d 459, 461 (6t~ Clr. 
1968). But a voir dire by a defendant on the accuracy of a summary chart IS not 
required where the chart is straight forward and its basis in the evidence is clear. 
U. S. v. Collins, supra. 

Rule 16 of the Federal Rules of Criminal Procedure requires that the 
government show the defense any documents it plans to use at trial, and this 
includes summary charts. Rule 1006 of the Federal Rules of Evidence also requires 
the government to show the defense all documents upon which a summary chart is 
based. This disclosure must be made far enough in advance of trial to allow the 
defense to prepare cross-examination and/ or its own summary chart. 

If a defendant fails to object at trial to the use of a summary chart, any error 
is waived for purposes of appeal. U.S. v. Miller, 600 F.2d 498 (5th Cir.), cert. 
denied, 100 S. Ct. 434 (1979); U.S. v. Brickley, 426 F.2d 680 (8th Cir. 1970). 
Objections must be set forth with particularity. U.S. v. Jalbert, 504 F.2d 892, 894 
(1st Cir. 1974). 

The headings and captions of a summary chart must not contain conclusions 
or assumptions that may take on independent significance. Holland v. U.S., supra,' 
Watkins v. U.S., 287 F.2d 932 (lst Cir. 1961); Lloyd v. U.S., 226 F.2d 9, 17 (5th 
Cir. 1955): This does not mean, however, that a summary chart must be devoid of 
assumptions. As the Fifth Circuit held in U.S. v. Diez, SIS F.2d 892, 905 (Sth Cir. 
1975), "the essential requirement is not that the charts be free from reliance on 
any assumptions, but rather that these assumptions be supported by evidence in 
the record." Some captions or headings which have been upheld include "Total 
Net Unreported Income," U.S. v. fAcob, 416 F.2d 756 (7th Cir. 1969); "Schedule 
of Sales Net Taxable Gains to Peter A. Palori and Amounts Not Reported or 
Taxabl~ Gain Reported by Others," U.S. v. Diez, SIS F.2d 892, 90S (Sth <;ir. 
1975); "falsified data" and "difference between original/false," U.S. v. Smyth, SS6 
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F.2d 1179 (5th Cir. 1977). 
The trial court should instruct the jury on the nature and use of a summary 

chart. Holland v. U.S., 348 U.S. 121, 128 (1954); U.S. v. Foshee, 606 F.2d 111 
(5th Cir. 1979), cert. denied, 100 S. Ct. 1036 (1980); U.S. v. Scales, 594 F.2d 558 
(6th Cir.), cert. denied, 441 U.S. 946 (1979); U.S. v. Diez, supra. Where the chart 
is admitted in lieu of voluminoU!i documcnis, under Rule 1006, the court may 
instruct the jury that the chart is "eviden~e." U.S. v. Smyth, 556 F.2d 1179, 1184 
(5th Cir. 1977). However, where the chart is used to summarize documents and 
testimony in evidence, it has been held that the jury should be instructed that the 
summary "chart is not itself evidence but only an aid in evaluating the evidence." 
U.S. v. Scales, 594 F.2d at 564. 

Summary charts are not limited to summarizing documents. Testimonial 
evidence may be summarized. Epstein v. U.S., 246 F.2d 563, 570 (6th Cir. 1957) 
cert. denied, 355 U.S. 868. A chart has been permitted to summarize government 
witness' review of 3,000 intercepted phone calls concluding that the gross revenue 
of a gambling operation exceeded $2,000 a day. U.S. v. Clements, 588 F.2d 1030 
(5th Cir.), cert. denied, 440 U.S. 982 (1979). A chart has been used to summarize 
computer printouts. U.S. v. Smyth, 556 F.~d 1179 (5th Cir. 1977). EVen the 
absence of records may be summarized. U.S. v. Scales, 594 F.2d at 562. 

D. MODELS, OVERLAYS, AND EXPERIMENTS 
1. MODELS 

Considerations applicable to the admission of photographs, motion pictures, 
charts, and other forms of demonstrative evidence are equally applicable to scale 
models. A proper foundation must be laid and the substantial exactness of the 
model must be established before it may be used to compliment the te::"'imony of a 
witness. Display and use in trial of models of homemade time bClmbs and molotov 
coc ktails, constructed and explained by the government's principal investigator, 
are proper. U.S. v. Curtis, 520 F.2d 1300 (15th Cir. 1975). The trial court may, at 
its discretion, receive a model in evidence. The standard of review is abuse of 
discretion. Gaspard v. Diamond M. Drilling Company, 593 F.2d 605 (5th Cir. 
1979) (refusal to admit into evidence a model of thl~ crew boat stairway on which 
a fall occurred). 

2. OVERtAYS 
Photographic or transparent, individual colored overlays affixed to diagrams 

or charts, designed to illustrate differences and used for comparison purposes, are 
acceptable demonstrative evidence techniques. U.S. v. Saniti, 604 F.2d 603 (9th 
Cir.), cert. denied, 100 S. Ct. 461 (1979); Baker v. Elcona Homes Corporation, 588 
F.2d 551 (6th Cir. 1978), cert. denied, 441 U.S. 933 (1979). Only considerations of 
confusion or misleading the jury properly prevent the use of such materials. Rule 
403, Fed. R. Evid. 

3. EXPERIMENTS 

Experimental evidence is an attempt to replicate some part of an incident in 
issue. Both testimony about out-of-court experiments and scientific tests 
conducted in court, if relevant, are admissible to illustrate and clarify opinions of 
expert witnesses. Midwestern Wholesale Drug, Inc. v. Gas Service Co., 442 F.2d 
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663 (lOth Cir. 1971). Perfect identity between test and actual conditions is not 
required. Dissimilarities affect the weight of the evidence not its admissibility. 
Ramseyer v. General Motors Corporation. 417 F.2d 859 (8th Cir. 1969). Since an 
experiment is staged, it is subject to manipulation. Thus, even though the 
experimental evidence is relevant, it may be excluded if its probative worth is 
overborne by dangers of confusing the issues, lack of reliability, unnecessary delay, 
or undue prejudice. Rules 40 I and 403, Fed. R. Evid. 

The Sixth Circuit has fashioned a rule limiting a prosecutor's right to require 
in-court experiments of a testifying defendant. While a criminal defendant may be 
required in the presence of the jury to write a specific message, his fair trial right 
is violated if he is required "to perform acts which would unjustly prejudice him. 
This would be true in a case in which the requested performance or demonstration 
would unjustly humiliate or degrade the defendant or in a case in which such 
performance would be damaging to the defendant's image and irrelevant to the 
issue on trial." U.S. v. Doremus. 414 F.2d 252, 253-254 (6th Cir. 1969). The Fifth 
Circuit approved denying defense counsel the opportunity to test a law 
enforcement officer's ability to detect the smell of marijuana by offering to him 
packets of marjoram, tarragon, basil, oregano, and moloheia, some of which were 
mixed with marijuana. U.S. v. Cantu, 555 F.2d 1327 (5th Cir. 1977). The Fourth 
Circuit follows a "substantially same" rule and approved refusal to permit 
courtroom reenactment of a fire on a model of a railroad yard where tubing used 
to represent drainage pipes was not to scale. Burriss v. Texaco, Inc., 361 F.2d 169 
(4th Cir. 1966). 

E. COMPUTER RECORDS 
A sufficient showing of reliability of computer recording procedures generally 

assures the admissibility of printouts when they are relevant and not subject to a 
hearsay objection. The Second Circuit, however, cautions that a defendant is 
entitled to know "what operations the computer has been instructed to perform 
and to have the precise instruction that had been given .,. a reasonable time 
before trial." U.S. v. Dioguardi, 428 F.2d 1033, 1038 (2d Cir.), cert. denied, 400 
U.S. 825 (1970). The Seventh Circuit has approved the following showings as a 
means of establishing the reliability of computer printouts: 

(1) what the input procedures were, (2) that the input and printouts 
were accurate within two percent, (3) that the computer was tested for 
internal programming errors on a monthly basis, and (4) that the 
printouts were made, maintained and relied on by the agency in the 
ordinary course of its business activities. 

U.S. v. Weatherspoon, 581 F.2d 595, 598 (7th Cir. 1978). 
Computer printouts may be used as summaries of original and forged billings 

under such headings as "original data," "falsified data," "falsified data 
summarized," and "difference between original/false." U.S. v. Smyth Ill, 556 F.2d 
1179 (5th Cir. 1977). Computer records maintained by customs officials of license 
plate numbers of vehicles passing through a border station are within the public 
records hearsay exception (Rule 803(8), Fed. R. Evid.} and were admissible in a 
narcotics prosecution as they are not of an adversarial, confrontational nature. 
U.S. v. Orozco, 590 F.2d 789 (9th Cir. 1979); U.S. v. Cepeda Penes, 577 F,2d 754 
(lst Cir. 1978) (computer records showing that taxes had not been paid for four 
years were admissible to impeach a testifying defendant). But see U. S. v. Ruffin, 
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575 F.2d 346~ 356 (2d Cir 1978) ( 
ad . 'bI . computer dat '1' mlsSI e as a business or pUblic record Id a compl. atlOns, otherwise 

,cou not be used agaInst an accused). 

F. JURY VIEW OF PREMISES 
Whether considered as evidence a . . 

a trial court's decision to grant or d Jury ~Iew of the premises is not a right and 
the absence of abuse of discretion ~~ a vIew wilJ not be disturbed on app;al in 
1977); U.S. v. Lopez, 475 F.2d 537' 5 v. B?an~, 563 F.2d 1227, 1230 (5th Cir. 
(1973); Hughes v. U.S., 377 F2d' 41 (7.11 Cl.'), .cen. den/ed, 414 U.S. 839 
~aylor, 375 F.2d 771 (3d Cir. 1967) C~~;id 516. (9th. Or. 1967); Virgin Islands v. 
vIew should be granted are (1) I . ?ratlons m determining whether such a 

. . re evance to ISsues in th . I . 
a VIew, (3) terntorial limitations (4) . . .e tna , (2) time required for 
changes in surrounding physical' a es~pervlslon and .cond~ct of the jury, and (5) 
Uncertainty in such factors h PbP a ance of premIses SlOce the event in issue 

. as een held to d' .. h . 
p~emlses. U.S. v. Lopez. 475 F.2d at 541' H h Im1l11S the value of inspecting 
P~nna, 229 F.2d 216, 219 (7th Cir 1956)' ug eor v. U.S., 377 F.2d at 516; U.S. v. 
Clr .. 1953). Photographs may be s~bstitu; ~.~. v'ldPaga~o, 207 F.2d 884, 885 (2d 
locatIOn appears. U.S. v. Pagano, supra, e s ou the Jury need to know how a 

The Supreme Court has held that the b 
the premises is not a denial of d a sence of the defendant from a view of 
(1934). In Burke v. U.S., 247 F u~:roc~sr Snyder v. Massachusells, 291 U.S. 97 
307 (1st ~ir.): cerro denied, 384 U.S. ~~'I (I~6:)2~~D. Mass. 1965), affd, 358 F.2d 
from a vle~ IS not a "stage of the trial" ~ , e court held that the trip to and 
Rules of CrIminal Procedure. or purposes of Rule 43 of the Federal 
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CHAPTER XIII 

DOCUMENTARY EVIDENCE 

A. AUTHENTICATION AND ADMISSIBILITY 

Authentication, or identification, is a precondition to establishing the 
relevancy of documentary evidence. The proponent must lay the proper 
foundation for admission of such evidence-he must offer evidence to show that 
the document in question is what he claims it is. Without such a foundation, the 
relevancy of the document cannot be established and it is, therefore, inadmissible. 
See Rule 402, Fed. R. Evid. 

The procedure for authenticating or identifying documentary evidence is 
specifically addressed in Rules 90 I and 902. Rule 901(a) requires that, for 
authentication, there must be "evidence sufficient to support a finding that the 
matter in question is what its proponent claims." This standard is identical to and 
is based upon that contained in Rule 104(b), the general rule for admission of 
evidence whose relevancy is conditioned on the fulfillment of a condition of fact. 
"[T]he traditional justifications for erecting a preliminary condition of fact for 
admission of writir~6s-possibility of fraud, mistaken attribution, and jury 
credulity-still militate in favor of explicitly recognizing the special problems of 
authentication and identification." 5 J. Weinstein and M. Berger, Commentary on 
Rules q( Evidence. para. 901(a) [02] at 901-19 (1978). Rule 901(b) enumerates, by 
way of illustration, examples of authentication or identification which conform to 
this general rule. Rule 90 I (b) does not purport to set forth the exclusive means of 
authenticating documentary evidence. Rule 902 sets out the specific instances 
where documentary evidence is self-authenticating, i.e .. where the evidence is 
ad missible without any extrinsic evidence to show that the writing is what the 
proponent claims it to be. 

Rule 901(a) only requires that the proponent offer evidence sufficient to 
support a finding of genuineness. Once this prima facie showing is made the 
document in question is admitted; however, the fact finder then is free, after 
considering all the evidence offered on the issue, either to rely on or disregard the 
document. If the evidence offered on authentication or identification does not rise 
to a prima facie level, the court will not admit the document in question. See U.S. 
v. Carriger. 592 F.2d 312, 316 (6th Cir. 1979); In Re James E. Long Construction 
Co .. Inc .• 557 F.2d 1039 (4th Cir. 1977); U.S. v. Goichman. 547 F.2d 778, 784 (3d 
Cir. 1976). 

Proponents should recognize that some courts may apply Rule 403 more 
rigorously When real evidence, as opposed to testimonial evidence, is involved 
since real evidence has more potential impact on a jury. Moreover, compliance 
with the requirement of authentication does not assure admission of an item into 
evidence. Hearsay, best evidence, and other rules must also be satisfied. 
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From a practical standpoint, it should always be .remember.ed th~t the 
problems of authenticatinn or identification can often be avoided by stipulation or 
admission. 

1. OFFICIAL DOCUMENTS 

Subparagraphs (I) through (5) of Rule 902 provide f?r the adl1l;iss~bilitr of a 
whole range of public or official documents and records .wlthout extrinSIC ~v~dence 
to establish authenticity. The rule sets forth the requirements for admission of 
domestic public documents under seal, domestic public documents not under ~e~l, 
foreign public documents, certified copies of public records, and official 
publications. . 

While Rule 902 permits the authentication of numerous publIc documents or 
records without the use of extrinsic evidence, there may still be instances. where 
resort to another statute or rule will be necessary or helpful to authenticate a 
specific official document: Rule 27, Fed. R. Crim. P. (incorporates by reference 
Rule 44, Fed. R. Civ. P. (proof of official record»; 28 U.S.C. §7S3(b) 
(authentication of records or proceedings by court reporters); 28 U.S .. C .. § 1736 
(authentication of Congressional journals); 28 U.S.C. § 1738 (authentication of 
state and territorial statutes and judicial proceedings); 28 U.S.C. § 1739 
(authentication of state and territorial non-judicial records kept in public offices); 
28 U.S.C. § 1740 (authentication of consular papers); and 28 U.S.C. § 1741 and 18 
U.S.C. §§3491~3496 (authentication of foreign documents). T.he~e and other 
statutes and rules covering authentication of various writings are ntdl 10 force. The 
Federal Rules of Evidence an~ not intend~.d to abrogate them. 

Subparagraphs (I) and (2) of Rule 902 pr?vide that dom.estic public 
documents, bearing either a public seal and a signature purportmg to be an 
attestation 01' execution or an official signature certified by an officer who has a 
seal are self-authentkating. In addition, Rule 902(3) provides that copies of public 
rec~rds are self-authenticating when they bear a certificate complying with 
paragraphs (I) or (2). See also Rule 44, Fed. R. Civ. P. 

Rule 803(10) of the Federal Rules of Evidence and Rule 44(b) of the Federal 
Rules of Civil Procedure provide an equally convenient way to prove the absence 
of a specified record or entry. A written statement to the effect that no record ?r 
entry has been found to exist after diligent search of designated records wan 
suffice. The statement, however, must itself be authenticated in the same manner 
as is required for' the record or entry if it had been found. See U.S. v: Lee. S89 
F.2d 980, 987 (9th Cir. 1979), cert. denied, 100 S. Ct. 460 (1979) (affidaVIts of CIA 
offic'ials reciting that search of CIA records failed to reveal defendant's 
employment); U.S. v .. Harris, SSI F.2d 621 (Sth Cir.), ceft. denied, 434 U,S. 836 
(1977) (authenticated certificate stating that defendant had not been granted a 
license to engage in the business a:1 firearms dealer, despite fact that luch 
certificate did not state diligent search 1)( records had been made); Hollingsworth 
v. U. S., 321 F.2d 342, 352 (10th Cir. 1963) (statement thus authenticated held 
admissible to prove the defendant did not file a declaration of intent to make a 
firearm): U.S. v. F<1rrls, 517 F.2d 226, 227 (7th Cir.), (trl. denied. 423 U.S. 892 
(1975) (computer printout showing tax rl~turn not filed). 

If an official document is not self"authenticating under Rule 902 and cannot 
be authenticated by employing one of the other methods. mentioned in t~e 
preceding paragraph, resort to Rule 90I(b)(7) should b: considered. Under thaa 
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ru,le, ~ne means of authenticating a writing to meet the requirements of Rule 
9~I(a) IS to. show e~idence that the writing is authorized by law to be recor-!~d or 
fried and In ~act IS recorded or filed in a pUblic office, or the writing is a 
purported public. reco~d, report, .statement, or data compilation, in any form, and 
IS from the public offIce where Items of this nature are kept. See U. S. v. Davis. 
571 F.2d 1354, 1356-1357 (5th Cir. 1978), where certain documents were found not 
to have ~en prop~rly aut~enticated as pUblic records or reports. 
. Certl~led copIes ?f .. loCO me tax returns and computer printouts of tax 
informatIon are admISSIble When properly introduced In compliance with Rth 
902(4). U.S. 1'. Fords. 517 F.2d at 227-228; Stlllman 1'. U.S. 177 F 2d 607 617 
(9th Cir. 1949). ' . , 

2. PRIVATE OR NONOFFICIAL DOCUMENTS 

Before private or nonofficial documents may be admitted into evidence they 
must be pro~erly authenticated 01' identified. Rule 901(b)( I) provides that this can 
be acc? mplrsh.ed ~h rough. th.e tes~imony of a witness with knowledge that the 
matter. In questro,n IS what I~ IS claimed to be. This rule has been the subject of 
b~oad Interpreta~lOn as was mtended. See Advisory Committee's Note. Witnesses 
Wlt~ knowledge mclude those who actually write the document in question, In re 
Ta.l/or. ? F. Supp. 5~2 (W.D.N.Y. 1934), observed its execution or use in a 
transactIon or otherWIse, or acquired familiarity with it in general, U.S. v. 
Helher~. 565. F.2d 993 (8th Cir. 1977); U.S. v. Levine. 546 F.2d 658 (5th Cir. 
1977); Je~1nIn~s 1". U.S". 73 F.2d 470 (5th Cir. 1934), or were exposed to the 
document 10 conn~ctlOn WIth their work, U.S. v. Rosenstein, 474 F.2d 705 (2d Cit. 
1973). The pOSSIble applications of this rule are almost limitless. See U.S. v. 
Ga"a~her. 576 F.~d 1028 (3d Cir. 1978); U.S. v. Rochan. 563 F.2d 1246 (5th Cir. 
1977); U.S. 1'. RIchardson. 562 F.2d 476 (7th Cir. 1977) cen denied 434 US 1072 (/978). ,. , . . 

However, e~en substantial contact with certain documents does not necessarily 
m~an that a wItness has the requisite knowledge required for authentication. In 
LIPSCO/~lb 1'. U.S". 33 F.2d 33 (8th Cir. 1929), the defendant sought to introduce, 
upon hIS own te~trmony, a sheet of paper bearing his signature, allegedly taken 
fr?m a hotel regIster, to prove that he was in a different city on the day of the 
cnme. Th.e c?urt held the sheet inadmissible, id. at 36, saying: 

[I]t IS fIrst necessary to have the register identified by one who had it in 
custody and .knew something about the entries made thereon. After it 
~as ~en so Identified as the register regularly kept in the hotel at the 
tIme It purports to cover, then the signature thereon can be identified. 

. ~.hen no. one can directly identIfy the document, it may be satisfactorily 
Id.entrfled by circumstantial evidence. U.S. v. Natale, 526 F.2d 1160, 1172-1173 (2d 
Or. 1975); U.S. v. Kin~, 472 F.2d I (9th Cir.), CErr. denied, 414 U.S. 864 (1973). 
In U.S. v. Imperial Chemical Industries, Ltd., 100 F. SUpp. 504, 513 (S.D.N.Y. 
1951), the court admitted unsigned declarations from the files of defendants. See 
Morgan v. U.S., 149 F.2d 185 (5th Cir.), cert. denied, 326 U.S. 731 (1945) (fact 
that document was a memorandum sent by defendant to rationing board shown 
~:7~:rcumstantial evidence). See also U.S. v. Stearns. 550 F.2d 1167 (9th Cir. 

Where a document is alleged to be of a particular origin, authorship must be 
proved. Thus, the mere fact that a letter is signed in the name of the dfendant is 
not enough to prOVe that the defendant signed it. Summers v. McDermott. 138 
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: h k . htl xcluded whel:e drawer of F.2d 338 (3d Cir. 1943) (unauthenticated ~ lec. s ng. ~ e l US. 72 F.2'i.~ 780, 
checks not produced and signatures not Identified), N1CO a v. . I 

783 (3d Cir. 1934). . d h wever their admissibility as documents 
Even if documents are unslg~e, 0 '(' S Wolfish 525 F.2d 457 

executed by the defendant may still be show79;:~ ~. f\' ~. Sution '426 F.2d 1202 
(2d Cir. 1975), cert. denied: 423hU,Sh.l05~ ~nSig~~d ~~tes' held sufficiently proved 
(0 C Cir 1969) (defendant s aut ors Ip 0 • ) 

. . '. . 'd . i gthy discussion of the pomt . 
by circ:'~\lstantlal eVI ence, en L )(3) , 'de that a document may be 

R I 901(b)(2) and Rule 901(L) provi .. b d 
u e . . t the genuineness of handwntmg, ase 

authenticated by nonexpe~ opmlOns as 0 f the litigation or by comparison by 
upon familiarity not acqUlred f?r purpos~tsh °authenticated s~ecimens. Thus, in the 

. f f t or by expert witnesses WI , .. f b h th 
the tner 0 ac. . f d 'th deciding the authenticity 0 ot e 
latter situation, the t~ler of fact IS ace . WI The jury may make a handwriting 
document in questIOn and the specm~en. d rna even reach a conclusion 
comparison without the aid of expert testlm°'JSan 15" 0 S 187 193-194 (1895); 

contrary to tha3\ t~ ~~ ;;te;~'2 ~~~~e~i~'), c~r~: de~ied: 3'73 U:S. 910 (1963); In 
Strauss v. U.S.. .' , C' 1937) Cf, US v Mota 598 F.2d 995, 999 re Goldberg, 91 F.2d 996, 997 (2d Ir. .,.. .. • 

(5th Cir. 1979). .,. d t he should not testify concerning the When a witness is Identlfymg a ocumen, . . 
contents of the documents before it is admitted mto eVidence. 

3. DOCUMENTS CONTAINING INADMIS·SIBLE MATERIAL . 
. d ed inadmissible because It 

Generally, an admissible docun;~~ IS no~:~n Y~rk Produce Exchange. 550 
contains some in~ompetent matt~rd 4~:r J'S 823 (1977); Baltimore & O.R. v. 
F.2d 762 (2d Clr.), cert. deme '. 948)' 'unless that matter constitutes most 
Felgenhauer, 168 F.2d 12, 17 (8th C~~41 F 2d 466 469 (5th Cir. 1949); Olson v. 
of the document, England v. U.S., 583 (0 Minn 1.971) affd, 456 F.2d 1299 
Kilstofte & Vosejpka, Inc., 327 F. Supp. . . , .. 
(8th Cir. 1972). 

I~~e:d~n!r~~~~ ~ro~;~:~e~o~:!~:~~~l~rl ~:rt thehreof. is inttrO!~~~:u~~ 
ad rty may reqUlre him at t at time 0 

:n~a~~~~ra~rt :~r~n~~ther writing or recorded ,s.tat~ment which ought 

in fairness to ?e ~onsidered con~:?~r;~e~~~~y 3~~t~:~th Cir. 1965); U.S. ~. 
See Worden v. Tn State Ins2dC~: 1948) But only so much of the balance as IS 
Corrigan, 168 F.2d 641, 645 ( Ir. . . vidence may be introduced. U.S. 
relevant and sheds light on the pa~d a~.ea~~~~) e iffd 341 U.S. 494 (1951). There 
v. Dennis. 183 F.2d 20

1
, 229-2~O ( . Ir. the ~~ire ·dor.ument must be received. 

is no rule that, once an~ part IS ~dm~~~dF 2d 320 322 (2d Cir. 1958). A limiting 
Camps v. N. r.c. Transit AUI~orllY. . rt" of the document received for 
instruction may be necessary with respect to po Ions d S U. S v Bohle 445 
background and not for the truth of the matter state. ee ... • 
F.2d 54, 66 (7th Or. 1971). 

B. BEST EVIDENCE RULE 
..' .. secondary evidence of the 

Whe~e . thed cI~SSnl.tbelen tuns ~!r ath:~!~~: e~r~e~~lS:~:~ which requires production contents IS lOa m 

i! 

j' 
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of the original document in the absence of a satisfactory explanation for 
nonproduction. The rule seeks to protect against the inherent risk of inaccurate 
proof of a writing's contents through erroneous reproduction of the original or 
erroneous testimony of a witness Who purports to recollect its contents. The "bes.t 
evidence rule" is now c()dified in Rule 1002 which provides: "To prove the content 
of a writing, recording, or photograph, the original writing, recording, or 
photograph is required, except as otherwise provided in these rules or by Act of 
Congress." See U.S. v. Rose, 590 F.2d 232 (7th Cir. 1978), cerr. denied. 442 U.S. 
929 (1979); U.S. v. Winkle, 587 F.2d 705, 712 (5th Cir.), cerr. denied. 100 S. Ct. 
51 (1979). 

Pursuant to Rule 1003, a duplicate as defined by Rule 1001(4) is admissible to 
the sa me ex ten t as an 0 rigina I unless a genuine question is raised as to the 
authenticity of the original or in the circumstances it would be unfair to admit the 
duplicate in lieu of the original. Rule 1001(3) specifies that an original includes 
"any counterpart intended to have the same effect by a person executing or issuing 
it." The Advisory Committee's Note states that a "carbon copy of a contract 
executed in duplicate becomes an original, as does a sales ticket carbon copy given 
to a customer." The note also states that what is an original for some purposes 
may be a duplicate for others: "Thus a bank's microfilm record of checks cleared 
is the original as a record. However, a print offered as a copy of a check whose 
contents are in controversy is a duplicate." See U.S. v. Rangel. 585 F.2d 344 (8th 
Cir. 1978); U.S. v. Morgan, 555 F.2d 238, 243 (1977). A uniform act making 
regularly kept photogl"aphic copies of business and public records admissible 
without accounting fOI' the original records has been incorporated as an 
amendment to the Federa'.l Business Records Act, 28 U.S.C. § 1732. Section 1732 
provides for the admi:.sioll of copies made in the ordinary course of business. See 
U.S. v. Parker, 491 F.2d 517 (1973), cerr. denied, 416 U.S. 989 (1974); U.S. v. 
Jonfi's, 392 F.2d 567 (4th Cir.), cerro denied, 393 U.S. 882 (1968). 

1. EXCEPTIONS 

The best evidence rule, as applied generally in federal courts, is limited to 
(!ases where the contents of a writing are to be proved. The rule is not applicable 
in those cases where the n~corded transaction is not regarded by the law as 
essentially a written transaction. U.S. v. Gonzales-Benitez. 537 F.2d 1051 (9th Cir. 
1976), cerr. denied, 429 U.S. '923 (1976) (content of tape recordings was not a 
factual issue and recordings should have been introduced); U.S. v. D~ffy, 454 F.2d 
809, 81t-B12 (5th Cir. 1972) (testimony that Ii shirt bore a certain laundry mark 
was admissible without producing the shirt); Rice v. U.S .• 411 F.2d 485, 486-87 
(8th Cir. 1969); Burney v. U.S., 339 F.2d 91, 94 (5th Cir. 1964); Meyers v. U.S .• 
171 F.2d 800, 812-813 (D.C. Cir. 1948), cert. denied. 336 U.S. 912 (1949) (oral 
evidence of former testimony before a congressional committee was received, even 
though it had been taken down and embodied in a formal transcript); Herzig v. 
Swift & Co., 146 F.2d 444, 445-46 (2d Cir. 1945), cerro denied, 328 U.S, 849 (1946) 
'(amount of earnings was provable without producing books of account); U.S. v. 
Kushner. 135 F.2d 668, 674 (2d Cir.), cerro denied. 320 U.S. 212 (1943) (not 
necessary to show written bank record of withdrawal to prove that witness 
withdrew money from bank). 

Also, it is possible, without producing the books or records, to introduce 
testimonial evidence that the books or records do not contain any entry of a 
particular character. Such negative evidence is ordinarily deemed not to be 
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13-6 DOCUMENTARY EVIDENCE 

testifying to the contents of the records and not to require their production. U.S. 
v. Scales. 594 F.2d 558 (6th Cir.), cert. denied. 441 U.S. 946 (1979)~ U.S. v. 
Prevail. 526 F.2d 400 (5th Cir. 1974); U.S. v. Allen. 522 F.2d 1229 (6th Clr. 1975), 
cerr. denied. 423 U.S. 1072 (1976); Christofrel v. U.S .• 200 F.2d 734, 740-41 (D.C. 
Cir. 1952), vacated on other wounds. 345 U.S. 947 (1953) (written st~tement by 
custodian of public records, that search of his office disclosed no particular entry 
in the record books, was admitted as evidence that no such record was ever 
made); Darby v. U.S .. 132 F.2d 928, 929 (5th Cir. 1943) (summary o~ records 
permitted even though records were required to be kept by the Fair Labor 
Standards Act, where originals were inaccessible under fourth amendment); 
Paschen v. U.S .• 70 F.2d 491, 501 (7.th Cir. 1934). 

2. ADMISSION OF SECONDARY EVIDENCE 

Apart from Rule 1003, concerning the admissibility of duplicates, the. ~ule 
governing' admissibility of secondary evidence concerni.ng. content of a w~lt~ng, 
recording, or photograph is Rule 1004, which allows admissions where the ongmal 
is not available for any of several reasons or where only collateral matters are 
involved. Even though the fact of loss or destruction may excuse production of 
the original, however, authentication is still required under Rules 90 I and 902. 
U.S. v. Gerhart. 538 F.2d 807 (8th Cir. 1976); U.S. v. Savage, 482 F.2d 1371 (9~h 
Cir.), cerr. denied. 415 U.S. 932 (1973); Hass v. U.S .• 93 F.2d 427, 437 (8th Clr. 
1937); Carey v. Williams. 79 F. 906 (2d Cir. 1897). ~oreove~, w.hen "other 
evidence" is proffered, its competency must be conSidered In hght of the 
requirements contained in Rules 1003 and 1004. Klein v. Frank. 534. F.2d 1.104 
(5th Cir. 1976) (testimony concerning the contents of a lost letter was msufficlent 
to authenticate the letter). 

Under Rule 1008, preliminary questions related to the admissibility of "other 
evidence" about the contents of a writing, such as those presented by Rule 1004, 
are for the court, except where those fact questions are not merely preliminar~ but 
are themselves in issue, in which case the question or questions are for the Jury, 
subject to general control by the court. .. 

Loss or destruction may sometimes be provable by direct eVidence. More 
often however the only available method is circumstantial, usually by proof of 
search for the document and inability to locate it, the only requirement being that 
all reasonable avenues of search should be explored to the extent that reasonable 
diligence under the circurristances would dictate. U.S. v. Standing Solider, 538 
F.2d ~96 (8th Cir.), cert. denied. 429 U.S. 1025 (1976); U.S. v. Covello, 410 F.2d 
536 (2d Cir.), ('err. denied. 396 U.S. 879 (1969); Robertson v. MIS Sanyo Maru, 
374 F.2d 463 (5th Cir. 1967) (seconaary evidence was inadmissible without 
showing why the original was not introduced). See also U.S. v. Winkle, 587 F.2d 
705, 712 (5th Cir.), (err. denied. 100 S. Ct. 51 (1979); Merrill v. U.S., 365 F.2d 281 
(5th Cir. 1966), cert. denied. 386 U.S. 994 (1967) (in Dyer Act prose~ution, 
testimony of witness that defendant's written contract for rental of automobile had 
b...-en lost was insuffici'ent proof to pennit introduction of parole evidence on terms 
of contract); Simpson v. U.S., 195 F.2d 721 (9th Cir. 1952). . 

If the original document has been destroyed by the person who offers e.vldence 
of its contents the evidence is not admissible unless such person, by showmg that 

t .. • • 

such destruction was accidental or was done in good faith Without mtentIon to 
prevent its use as evidence, rebuts to the satisfaction of the trial judge any 
inference of fraud. Revnolds v. Denver & Rio Grande Western R. Co .• 174 F.2d 
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673 (10th Cir. 1949); McDonald v. U.S .• 89 F.2d 128 (8th Cir.), cert. denied, 301 
U.S. 697 (1937) (in kidnapping prosecution, government not precluded from giving 
evidence of the serial numbers on bills after improvidently having them destoryed). 
See U.S. v. Patterson. 446 F.2d 1358 (5th Cir. 1971) (testimony concerning 
existence of letter was inadmissible where proponent-defendant had not attempted 
to locate custodian of letter); U.S. v. Knohl. 379 F.2d 427 (2d Cir.), cert. denied. 
389 U.S. 973 (1967) (where witness recorded conversation with defendant and 
allowed government to make dubbed copy of the tape but retained and ultimately 
lost the original, government was not at fault and copy was admissible). 

Where the originals are unobtainable because they are beyond the jurisdiction 
of the court, secondary evidence of the nature of their contents is admissible 
without more. Burton v. Dri!?!?s. 87 U.S. 125 (1873). See U.S. v. Marl'antoni, 590 
F.2d 1324 (5th Cir.), cert. denied. 441 U.S. 937 (1979); U.S. v. Kaibney. 155 F.2d 
795 (2d Cir. 1946). However, where specific books and records are required by 
statute for the purpose of proving the matter in issue, testimony thereon in lieu of 
records themselves is inadl1.1issible. Ber!?doll v. Pollock. 95 U.S. 337 (1877); Allen 
v. W.H.O. Alfalfa Millin!? Co .. 272 F.2d 98 (10th Cir. 1959). 

There are no clearly defined rules on the types of secondary evidence that may 
be offered. Copies of the original are better evidence than the recollection of 
witnesses, but when there are no copies, the recollection of witnesses may be the 
best secondary evidence. U.S. v. Marcantoni. 590 F.2d at 1329 (testimony of 
police officer concerning serial numbers on money was admissible when bills could 
not be found); Kenner v. Commissioner. 445 F.2d 19 (7th Cir. 1971); U.S. v. Ross, 
321 F.2d 61 (2d Cir.), cert. denied. 375 U.S. 894 (1963) (testimony of contents of 
written list admitted without proof of search where list was of little significance 
and could reasonably have been supposed lost); U.S. v. Bernard, 287 F.2d 715 
(7th Cir.), cert. denied. 366 U.S. 961 (1961); Wiley v. U.S., 257 F.2d 900 (8th Cir. 
1958); Corbell v. U.S .. 238 F.2d 557 (9th Cir. 1956), cert. denied. 352 U.S. 990 
(1957) (oral testimony of expert accountants permitted on contents of bank 
records which had been destroyed in the ordinary course of the bank's business); 
Darby v. U.S .. 132 F.2d 928 (5th Cir. 1943). 
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CHAPTER XIV 

EXAMINATION OF A WITNESS 

A. LEADING QUESTIONS 
The test of a leading question is whether it so suggests or indicates the 

particular answer desired "that such a. reply is likely to be given irrespective of an 
actual memory." U.S. v. McGovern, 499 F.2d 1140, 1142 (1st Cir. 1974); U.S. v. 
Johnson, 495 F.2d 1097, 1101 (;itfl elf. 1974); U.S. v. Durham, 319 F.2d 590, 592 
(4th Cir. 1963). 

Rule 611(c) of the Federal Rules of Evidence provides that leading questions 
should not be used on the direct examination of a witness except as may be 
necessary to develop his testimony, but should be permitted on cross-examination, 
or with a hostile ,;vitness, an adverse party, or a witness identified with an adverse 
party. 

Whether a question is leading depends on the circumstances under which the 
examination of the witness has been conducted, and the fact that it is a leading 
question does not necessarily make it objectionable. See U.S. v. Durham, 319 F.2d 
590 (4th Cir. 1963). Under no circumstances, however, maya material fact in issue 
properly be assumed in a question asked. But, the mere fact that a question can be 
answered "yes" or "no" does not necessarily make it leading. De Witt v. Skinner, 
232 F. 443 (9th Cir. 1916). 

Rule 611 (c) states that, ordinarily, leading questions should be permitted on 
cross-examination. The purpose for which the testimony is offered may also 
determine the propriety of leading questions. In U.S. v. Montgol11ery, 126 F.2d 
151, 153 (3d Cir.), cert. denied, 316 U.S. 681 (1942), a rebuttal witness was 
properly permitted to answer leading questions on direct examination for the 
purpose of proving a prior contradictory statement of a previous witness. Where 
new matter has beBn introduced on cross-examination, there is authority that the 
witness may be led on redirect with respect to that new matter. In U.S. v. Stirone, 
168 F. Supp. 490, 500 (W.D. Pa. 1957), a/rd, 262 F.2d 571 (3d Cir. 1958), rev'd 
on other grounds, 361 U.S. 212 (1960), the court permitted leading questions 
where cross examination had elicited neW matter in the form of evidence of the 
defendant's character. See also Rule 404(a)(I), Fed. R. Evid. However, if the 
witness undergoing cross-examination proves to be biased in favor of the cross
I::xa miner, the court may again limit the leading questions put to the witness. 
Mitchell v. U.S., 213 F.2d 951, 956 (9th Cir. 1954), cerr. denied, 348 U.S. 912 
(1955). 

There are four exceptions to the general proposition that leading questions are 
undesirable on direct examination: (1) the witness is hostile, unwilling, or biased; 
(2) the witness is a child or an adult with communication problems; (3) the 
witness' recollection' is exhausted; (4) or the questions relate to undisputed 
preliminary matters. See Advisory Committee's Note. And, Rule 611(c) includes a 
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specific provision authorizing leading questions when a party calls a "hostile 
witness, an adverse party, or a witness identified with an adverse party." 

Whether leading questions will be permitted is generally within the trial 
court's discretion. See, e.!;., U.S. v. Brown, 603 F.2d 1022, 1026 (1st Cir. 1979). 
However, persistence by the prosecutor in asking impermissible, leading questions 
may be held to be reversible error, and perhaps t:mtempt, see Locken v. U.S .• 383 
F.2d 340, 341 (~~(l Cir. 1967), and, excessive use of leading questions to recite to a 
recalcitrant witnesfJ his unsworn oral statements was held to be reversible error in 
U.S. v. Shoupe, 548 F.2d 636 (6th Cir. 1977). 

As to children and adults with communication problems, see Rotolo v. U.S., 
404 F.2d 316, 317 (5th Cir. 1968) (leading questions were permitted to be asked of 
a 15-year-old witness who was also nervous and upset), and U.S. v. Litt Ie wind. 
551 F.2d 244, 245 (8th Cir. 1977). 

Where the witness' recollection is exhausted by non-leading questions and he 
has further information, leading questions may be permitted. See Thomas v. U.S., 
227 F.2d 667, 671 (9th Cir.), cert. denied. 350 U.S. 911 (1955). See also the 
discussion in U.S. v. Braunstein. 474 F. Supp. I (D.N.J. 1979). (For other 
techniques to overcome the problem of the witness with faulty memory, see 
Refreshing Recollection, Rule <f;12; Recorded Recollection, Rule 803(5); and 
Impeachment, Rule 607, infra.) 

There is no requirement that the direct examiner of a witness actually be 
surprised by the witness' recalcitrance or lack of memory before the use of leading 
questions may be permitted. See U.S. v. Long Soldier, 562 F.2d 601 (9th Cir. 
1977). 

Finally, where an attorney may lead the witness on preliminary, undisputed 
matters, he must discontinue such leading when approaching the crucial issues in 
the case. U.S. v. Bryant, 461 F.2d 912, 918 (6th Cir. 1972); U.S. v. Lewis. 4606 
F.2d 486, 493 (7th Cir.), cert. denied. 394 U.S. 1013 (1969). 

B. REFRESHING RECOLLECTION 
Rule 612 of the Federal Rules of Evidence provides that a witness may use a 

writing, either while testifying or before testifying, to refresh his memory. If used 
while testifying or, at the court's discretion, before testifying, the adverse party 
may have the writing produce(i, inspected, and may cross-examine from it, and 
introduce into evidence portions which relate to the witness' testimony. The rule 
also provides for in camera inspection and excision of unrelated portions, as well 
as sanctions for failure to comply with the rule. The Jencks Act, 18 U.S.C. §3500, 
may supersede certain applications of Rule 612. 

If a witness states in response to a question that he is unable to recall the 
information requested, he may use any writing or other object, to refresh his 
memory while testifying on the stand, even if the document or object itself would 
be inadmissible. U.S. v. Schwartzbaum. 527 F.2d 249, 253 (2d Cir. 1975), cert. 
denied. 424 U.S. 942 (1976) (summary of a previous interview used to refresh a 
witness' recollection on redirect after he had retreated on cross from his direct 
testimony); U.S. v. Smith, 521 F.2d 957, 968 (D.C. Cir. 1975); U.S. v. Rappy. 157 
F.2d 964, 967 (2d Cir. 1946), cert. denied. 329 U.S. 806 (1947). But see NLRB v. 
Federal Dairy Co .• 297 F.2d 487, 489 (1st Cir. 1962) (witness was not permitted to 
use specially prepared testimonial notes to refre~h his memory). The forgetful 
witness may examine the writing and then, if he says that his recollection is 
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thereby refreshed, testify on the basis of refreshed recollection. [d. at 488. But, 
before the witness may testify, it must be apparent that his memory actually is 
refreshed by the writing shown to him. U.S. v. Riccardi, 174 F.2d 883, 889 (3d 
Cir.), cert. denied, 337 U.S. 941 (1949). 
. The initial determination that a witness' need for refreshing material justifies 
Its use and the determination that a witness' recollection actually has been 
refreshed by the document, are within the discretion of the trial judge. U.S. v. 
Conley, 503 F.2d 520 (8th Cir. 1974). However, the document may not be used to 
p~t words into the mouth of the witness. U.S. v. Faulkner, 538 F.2d 724, 727 (6th 
Clr.), cert. denied. 429 U.S. 1023 (1976). The witness' recollection must be in need 
of refreshing, else the use of the priur statement may be considered a pretext for 
the improper use of inadmissible evidence and constitute reversible error. U.S. v. 
Morlang, 531 F.2d 183, 191 (4th Cir. 1974). 

In the following cases documents were successfully used to refresh the 
recollection of witnesses: U.S. v. Socony Vacuum Oil Co .• 310 U.S. 150, 233 
(1940) (grand jury minutes properly used to refresh the recollection of a 
recalcitrant witness); U.S. v. Landq(. 591 F.2d 36, 39 (9th Cir. 1978); U.S. v. 
Cheyenne, 558 F.2d 902, 904 (8th Cir. 1977), ('ert. denied. 434 U.S. 957 (1977) 
(FBI agent permitted to testify at trial after previously refreshing his recollel;;tion 
at suppression hearing with memorandum transcribed from notes, where notes had 
been destroyed pursuant to standard FBI procedure); U.S. v. Godwin, 522 F.2d 
1135, 1136 (4th Cir. 1975) (FBI agent permitted to refresh his recollection of a 
stolen vehicle's serial number from an NCIC report); O'Quinn v. U.S., 411 F.2d 
78, 79 (10th Cir. 1969) (summaries prepared by government investigators were 
proper aids to refresh their recollection); U.S. v. Harris. 409 F.2d 77, 82 (4th Cir.), 
cert. denied, 396 U.S. 965 (1969) (government witnesses in conspiracy case 
properly permitted to refer to statements previously given to government and to 
notes made from witn~sses' own records). 

A tape recording of telephone conversations, instead of a transcript, has been 
allowed to refresh a witness' recollection where it was not played within the 
hearing of the jury, but only listened to by the witness on earphones. U.S. v. 
American Radiator & Standard Sanitary Corp., 433 F.2d 174, 191 (3d Cir. 1970), 
cert. denied, 401 U.S. 948 (1971); U.S. v. McKeever, 271 F.2d 669 (2d Cir. 1959). 
See also U.S. v. Faulkner. 538 F.2d 724, 727 (6th Cir.), cerr. denied. 429 U.S. 
1023 (1976). Hypnotically refreshed recollections may also be used in an 
appropriate case. U.S. v. Awkard. 597 F.2d 667 (9th Cir.), cert. denied. 100 S. Ct. 
179 (1979). 

The reliability of the memorandum used to refresh recollection need not be 
established before the witness is permitted to say whether his recollection is 
refreshed. U.S. v. Riccardi, 174 F.2d 883 (3d Cir.), cert. denied. 337 U.S. 941 
(1949). The reliability or truthfulness of the memorandum is relevant only to a 
determination of the weight and credibility to be accorded the witness' testimony. 
U.S. v. Jackson. 451 F.2d 259. 261 (5th Cir. 1971). The memorandum used need 
not be a contemporaneous account of the events it describes, Fanelli v. U.S. 
Gypsum Co .• 141 F.2d 216 (2d Cir. 1944); and for the purpose of refreshing the 
witness' recollection, the document itself need not be admitted or even admissible 
as evidence, U.S. Faulkner. supra. 

. It h.as been held reversible error, however to read aloud in its entirety the 
prIor dIsavowed, unsworn statement of a witness in order to refresh his 
recollection. U.S. v. Shoupe, 548 F.2d 636, 643 (6th Cir. 1977). See U.S. v. Davis. 
551 F.2d 233, 235 (8th Cir.), r:ert. denied. 431 U.S. 923 (1977); U.S. v. Morlang. 
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531 F.2d 183, 190 (4th Cir. 1975); Goings v. U.S., 377 F.2d 753, 759-760 (8th Cir. 
1967). 

The concept of refreshing a witness' recollection should not be confused with 
that of "past recollection recorded." 

1. INSPECTION OF AN EXHIBIT 
When exhibits are used at trial to refresh present recollection of past events, 

the only evidence is the recollection of the witness; but the exhibit which the 
witness uses to refresh his recollection at the time of testifying may be seen by 
opposing counsel and shown to the jury so that they may determine what weight 
is to be given the testimony of the witness whose memory has been thereby 
refreshed. See U.S. v. Smith, 521 F.2d 957, 968 (D.C. Cir. 1975); U.S. v. Caserta, 
199 F.2d 905, 909 (3d Cir. 1952); U.S. v. Rappy, 157 F.2d 964 (2d Cir. 1946), cert. 
denied, 329 U.S. 806 (1947). 

Rule 612 permits the trial judge to order disclosure of documents used ~y .a 
witness to refresh his recollection either during or prior to taking the stand. ThiS IS 
a significant departure from the preexisting case law, which held that opposing 
counsel had no right of access to documents consulted by a witness prior to his 
taking the witness stand. See Goldman v. U.S., 316 U.S. 129, 132 (1942). The rule 
states, however, that such writings must have been consulted "for the purpose of 
testifying," if they are to be subject to inspection by opposing counsel. The party 
seeking the disclosure under Rule 612(2) must, therefore, make some showing that 
inspection of the writings is "necessary in the interests of justice." See U.S. v. 
Nobles, 422 U.S. 225, 230 (1975), rev'g U.S. v. Brown, 501 F.2d 146, 155 (9th Cir. 
1974). A court may "enforce a preclusion sanction against a defendant who insists 
on offering testimony of a witness while resisting disclosure of his prior (and 
possibly inconsistent) statements and reports." U. S. v. Smith. 524 F.2d 1288, 1290 
(D.C. Cir. 1975) (citing Nobles. supra). 

This rule is also explicitly made subject to the provisions of 18 U.S.c. §3500. 
To the extent that any such writings used to refresh recollection are discoverable 
pursuant to §3500, therefore, they need not be turned over to the defense until the 
conclusion of the witness' direct examination. However, the Advisory Committee's 
Note makes clear that Rule 612, unlike §3500, applies both to writings used by 
prosecution and defense witnesses. 

2. USE ON CROSS-EXAMINATION 
Once a witness has had his recollection refreshed, opposing counsel may 

impeach his recollection on cross-examination. A witness may be confronted with 
a document and asked whether such document refreshes his recollection. U.S. v. 
Baratta, 397 F.2d 215, 221-222 (2d Cir.), cert. denied, 393 U.S. 939 (1968). The 
document, however, may not be referred to or displayed to the jury or to the 
witness in the presence of the jury under the guise of refreshing his recollection 
when in fact it is being used for purposes of impeachment or as substantive 
evidence. Eisenberg v. U.S .. 273 F.2d 127, 131 (5th Cir. 1959). 

c. CROSS-EXAMINATION 
The purpose of cross-examination is to test the witness' propensity to perceive, 

remember, and communicate the substance of his direct testimony truthfully. To 
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this end, cross-examination may be used to break down the testimony of the direct 
examination, to affect the credibility of the witness, or to show bias or motive to 
lie. See Davis v. Alaska, 415 U.S. 308 (1974); Alford v. U.S., 282 U.S. 687 (1931); 
U.S. v. Bleckner, 601 F.2d 382, 385 (9th Cir. 1979); U.S. v. Vasilios, 598 F.2d 387, 
389 (5th Cir. 1979); U.S. v. Palmer, 536 F.2d 1278, 1282 (9th Cir. 1976). If the 
court calls a witness, the witness is subject to impeachment upon cross
examination by either party. U.S. v. Browne, 313 F.2d 197, 199 (2d Cir.), cert. 
denied, 374 U.S. 814 (1963). 

Rule 611(b) of the Federal Rules of Evidence provides that cross-examination 
should be limited to the subject matter of the direct examination, matters affecting 
the credibility of the witness, and, in the discretion of the court, additional matters 
as if on direct examination. As the rule indicates, in federal courts it is within the 
trial judge's discretion to confine the scope of cross-examination to the subject 
matter of the direct examination. U.S. v. Jackson, 576 F.2d 46, 48 (5th Cir. 1978); 
U.S. v. Ellison, 557 F.2d 128, 135 (7th Cir.), cert. denied, 434 U.S. 965 (1977); 
U.S. v. Ong, 541 F.2d 331, 341 (2d Cir. 1976), cert. denied, 429 U.S. 1075 (1977). 
And matters affecting the credibility of witnesses may also be limited by the trial 
court. U.S. v. Franklin, 598 F.2d 954, 958 (5th Cir.), cert. denied, 100 S. Ct. 147 
(1979); Skinner v. Cardwell. 564 F.2d 1381, 1388 (9th Cir.), cert. denied. 435 U.S. 
1009 (1978); U.S. v. Turcotte, 515 F.2d 145, 151 (2d Cir. 1975). 

The scope of cross-examination may also be affected by the witness' assertion 
of a fifth amendment privilege against self-incrimination. U.S. v. lARiche, 549 
F.2d 1088, 1096 (6th Cir.), cert. denied, 430 U.S. 987 (1977). It is improper to call 
a witness simply for the purpose of having him invoke the privilege. U.S. v. 
Beechum, 582 F.2d 898, 908 (5th Cir.), cert. denied, 440 U.S. 920 (1978); Skinner 
v. Cardwell, 564 F.2d at 1389. Assertion of the privilege may require that the 
direct testimony be stricken or a curative charge be given to the jury, U.S. v. 
Stephens, 492 F.2d 1367, 1374-1375 (6th Cir. 1974), or, in some circumstances, the 
declaration of a mistrial, U.S. v. Demchak, 545 F.2d 1029, 1031-1032 (5th Cir. 
1977). 

Although the court's exercise of discretion will not be readily set aside, U.S. 
Pacelli, 521 F.2d 135 (2d Cir. 1975); U.S. v. Jenkins, 510 F.2d 495, 500 (2d Cir. 
1975), restrictions on a defendant's right of cross-examination may, in certain 
instances, be deemed violative of his sixth amendment right to confront the 
witnesses against him. Davis v. Alaska, 415 U.S. 308 (1974); Pointer v. Texas, 380 
U.S. 400 (1965); U.S. v. Wolfson, 573 F.2d 216, 223 (5th Cir. 1978); U.S. v. 
Callahan, 551 F.2d 733, 737 (6th Cir. 1977); U.S. v. Miranda, 510 F.2d 385, 387 
(9th Cir. 1975). Undue restriction of cross-examination, even on matters affect.ing 
the witness' credibility, has been deemed violative of the sixth amendment in some 
cases. U.S. v. Croucher, 532 F.2d 1042, 1044-1045 (5th Cir. 1976); Snyder v. 
Coiner, 510 F.2d 224, 225 (4th Cir. 1975). 

The rule must not be so strictly applied as to deprive a defendant of the 
opportunity to present to the jury a vital element of his defense. U.S. v. Callahan, 
05051 F.2d at 737; U.S. v. Lewis, 447 F.2d 134, 139 (2d Cir. 1971); U.S. v. 
.Fitzpatrick, 437 F.2d 19, 23 (2d Cir. 1970) (necessity for full cross-examination 
held particularly acute when its purpose is to demonstrate lack of credibility of an 
identification by attempting to determine whether the witness had a recollectiori of 
specific characteristics of the defendant). 

It has been held 'reversible error to deny wide latitude in cross-examination 
when the testimony of an accomplice is involved. U.S. v. Wolfson, 437 F.2d 862, 
874 (2d Cir. 1970). But see U.S. v. Bagsby, 489 F.2d 7205, 727 (9th Cir. 1973); U.S. 
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v. Cole, 449 F.2d 194, 199 (8th Cir. 1971), cert. denied, 405 U.S. 931 (1972) 
(exercise of discretion in limiting cross-examination will not be reversed unless 
there has been a clear abuse and a showing of prejudice to the defendant). In U.S. 
v. Demchak, S45 F.2d at 1031, a new trial was granted where it became necessary 
for the trial court to limit cross-examination for fifth amendment reasons and the 
trial court attempted to remedy the damage by striking the direct testimony. 

In U.S. v. Rudolph, 403 F.2d 80S, 806 (6th Cir. 1968), the court held that a 
defendant may not be cross-examined about whether he participated in unrelated 
specific acts of criminal conduct not resulting in a conviction, as there is "no 
relevancy to the issue of defendant's guilt or innocence of the cr,ime charged, and 
such evidence is likely to be extremely prejudicial." 

Where a witness testifies about a matter on direct, he may "open the door" to 
cross-examination on a topic not otherwise subject to cross-examination. See U.S. 
v. Turquill, 557 F.2d 464, 468 (5th Cir. 1977), where the admission into evidence 
of an unrelated phony lease prejudiced a defendant on trial for possession of 
stolen mail. In U.s. v. Parr-Pia, 549 F.2d 660, 663 (9th Cir.), cert. denied, 431 
U.S. 972 (1977), after defendant's girlfriend testified as to his probationary status, 
the government was permitted to disclose the defendant's murder conviction. 

In U.S. v. Fowler. 465 F.2d 664 (D.C. Cir. 1972), the court held that for 
impeachment purposes defense counsel had a right to cross-examine the principal 
government witness, a former narcotics agent, as to the reasons .for his dismissal 
and whether he was using narcotics at the time he observed defendant committing 
the alleged offense, when counsel had a reasonable basis, however slight, for 
pursuing the inquiry. Such questions should be non-accusatory or should be asked 
outside the presence of the jury. U.S. v. Knight, 509 F.2d 354, 357 (D.C. Cir. 
1974). See U.S. v. Finkelstein. 526 F.2d 517, 527, 529 (2d Cir. 1975), cert. denied. 
425 U.S. 960 (1976); U.S. v. Harvey, 526 F.2d 529, 536 (2d Cir. 1975), cert. 
denied, 424 U.S. 956 (1976). 

Where there are multiple defendants, what is probative as to one may be 
prejudicial to another. U.S. v. Dansker, 537 F.2d 40, 59-60 (3d Cir. 1976), cert. 
denied, 429 U.S. 1038 (1977). 

D. IMPEACHMENT AND SUPPORT 
1. IMPEACHING OWN WITNESS 

Rule 607 of the Federal Rules of Evidence provides that "[t]he credibility of a 
witness may be attacked by any party, including the party calling him." The rule 
thereby removes the previous requirement that a party be "surprised" by the 
testimony of his own witness before impeachment was permitted. See U.S. v. 
Benedetto, 571 F.2d 1246, 1250 (2d Cir. 1978); U.S. v. Long Soldier, 562 F.2d 
601, 005 (8th Cir. 1977); U.S. v. Dixon, 547 F.2d 1079, 1081-1082 (9th Cir. 1976). 
But see U.S. v. Shoupe, 548 F.2d 636 (6th Cir. 1977). 

2. CHARACTER EVIDENCE 
Rule 608(a) of the Federal Rules of Evidence is the general provision 

governing opinion and reputation evidence of the character of a witness. It 
provides that the credibility of a witness may be attacked by reputation or opinion 
evid~nce as to the witness' character for truthfulness, provided that evidence of 
truthfulness, used to support the witness' credibility, is only admissible after his 
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credibility has been attacked. See U.S. v. Benedel1o, 571 F.2d 1246, 1250 (2d Cir. 
1978); U.S. v. Petsas, 542 F.2d 525, 527-528 (9th Cir.), cert. denied, 99 S. Ct. 2824 
(1979). The community in which the witness has established a reputation need not 
be the community in which he lives; it may be'the community in which he works, 
etc. U.S. v. Mandel, 591 F.2d 1347, 1370 (4th Cir. 1979). 

3. PRIOR MISCONDUCT AND OTHER CRIMES 

Rule 608(b) prohibits the use of extrinsic evidence of misconduct, except Rule 
609 convictions, for the purpose of attacking the credibility of the witness, and it 
permits only cross-examination as to specific instances of conduct concerning the 
truthfulness or untruthfulness of the witness, subject to the discretion of the court. 
Rule 609 of the Federal Rules of Evidence establishes ground rules for the 
introduction of evidence of prior convictions and misconduct. It must be read with 
Rule 608(b), which provides in general that a witness' credibility may be the 
subject of cross-examination, but may not be attacked through the introduction of 
extrinsic evidence. Specific instances of conduct are not generally admissible, 
except as to prior convictions of a felony or a lesser crime involving dishonesty or 
false statements, or in the discretion of the court, specific acts of misconduct 
which did not result in such a conviction if probative of truthfulness or 
untruthfulness. U.S. v. Werhrouck, 589 F.2d 273, 277 (7th Cir. 1978), cert. denied, 
440 U.S. 962 (1979); U.S. v. Cluck, 544 F.2d 195 (5th Cir. 1976); U.S. v. Kahn, 
472 F.2d 272, 279-280 (2d Cir.), cert. denied, 411 U.S. 982 (1973); U.S. v. Provoo. 
215 F.2d 531,536 (2d Cir. 1954), a/rd, 350 U.S. 857 (1955). 

Rule 609(a) strikes a balance between the traditional view that any prior 
felony conviction could be used to impeach and the more recent view that only 
convictions for crimes involving dishonesty or false statements could be so used. 
U.S. v. Fearwell, 595 F.2d 771, 777 (D.C. Cir. 1978); U.S. v. Vannelli. 595 F.2d 
402, 407 (8th Cir. 1979); U.S. v. Cavender. 578 F.2d 528, 534 (4th Cir. 1978) 
(dictum); U.S. v. Ashley, 569 F.2d 975, 978 (5th Cir.), cert. denied. 439 U.S. 853 
(1978); U.S. v. Seamster, 568 F.2d 188, 190 (lOth Cir. 1978); U.S. v. Ortega, 561 
F.2d 803, 806 (9th Cir. 1977); U.S. v. Papia, 560 F.2d 827, 847-848 (7th Cir. 
1977); u. S. v. Hayes, 553 F.2d 824, 827 (2d Cir.), cen denied. 434 U.S. 867 
(1977); Virgin Islands v. Toto. 529 F.2d 278, 281 (3d Cir. 1976). 

Neither the rule itself nor the accompanying Advisory Committee's Note 
offers any guidance as to the manner in which the trial court is to weigh the 
probative value of a conviction against its prejudicial effect on the defendant. A 
hearing on the record, as well as a specific finding by the court that the probative 
value outweighs the prejUdicial effect to the defendant, was a recommended 
prerequisite to the admission .of such evidence in U.S. v. Mahone, 537 F.2d 922 
(7th Cir.), cert. de)tied, 429 U.S. 1025 (1976). Quoting Gordon v. U.S .• 383 F.2d 
936, 940 (D.C. Cir. 1967), the Mahone court listed the following factors to be 
considered in the probative! prejudicial assessment: 

(I) The impeachment value of the prior crime. 
(2) The point in time of the conviction and the witness' subsequent 
history. 
(3) The similarity between the past crime and the charged crime. 
(4) The importance of the defendant's testimony. 
(5) The centrality of the credibility issue. 

U.S. v. Mahone, 537 F.2d at 929. See also U.S. v. Sims. 588 F.2d 1145 (6th Cir. 
!978); U.S, v. Johnson, 588 F.2d 961, 962-963 (5th Cir.), cert. denied. 440 U.S. 
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985 (1979); U.S. v. Mahler. 579 F.2d 730 (2d Cir.), cert. denied, 439 U.S. 991 
(1978); U.S. v. Lamb, 575 F.2d 1310, 1314-1315 (10th Cir.), cert. denied, 439 U.S. 
854 (1978). 

In U.S. v. Fulton, 549 F.2d 1325, 1327 (9th Cir. 1977), the defendant's 
election not to testify after the trial court denied his motion in limine regarding a 
prior conviction precluded a review of the ruling. In other cases the trial court's 
decision to admit the prior conviction was reviewed and sustained in like 
circumstances. U.S. v. Lan!(ston, 576 F.2d 1138 (5th Cir.), cert. denied, 439 U.S. 
932 (1978); U.S. v. Ortiz, 553 F.2d 782, 784 (2d Cir.), cen denied, 434 U.S. 897 
(1977). 

The conviction should not be excluded where such ruling "may allow an 
a~cused to appear as one entitled to full belief when that is not the fact." U.S. v. 
Palumbo, 401 F.2d 270, 273 (2d Cir. 1968), cert. denied, 394 U.S. 947 (1969); U.S, 
v. Hayes. 553 F.2d 824, 828 (2d Cir.), cert. denied, 434 U.S. 867 (1977). But see 
U.S. v. Martinez, 555 F.2d 1273 (5th Cir. 1977), where the use of prior convictions 
was deemed improper. In U.S. v. Lan!(ston, 576 F.2d at 1139, the defendant's 
prior conviction was used to impeach credibility in his assertion that he lacked the 
requisite mental state to commit bank robbery. 

It is discretionary with the court whether to give an advance ruling on the 
admissibility of a prior conviction. U.S. v. Oakes, 565 F.2d 170 (1st Cir. 1977). In 
some circumstances, the desirability of a pretrial ruling should be considered. U.S. 
v. Apuzzo. 555 F.2d 306, 307 (2d Cir. 1977), cert. denied, 435 U.S. 916 (1978); 
U.S. I;. Smith, 551 F.2d 348, 356-361 (D.C. Cir. 1976). The defendant may 
reqJ..iest an advance ruling on prior convictions. U.S. v. Cavender, 578 F.2d 528, 
530 (4th Cir. 1978). 

It is clear that any prior conviction involving perjury or faise statement may 
be used to impeach. Other forms of dishonesty such as shoplifting, U.S. v. Dorsey, 
591 F.2d 922, 934-935 (D.C. Cir. 1979), attempted robbery, U.S. v. Hawley, 554 
F.2d 50, 53 n.7 (2d Cir. 1977), and the sale of marijuana, U.S. v. Williams, 587 
F.2d I (6th Cir. 1978), have been held inadmissible as crimes not bearing on the 
propensity to testify untruthfully. 

Rule 609(b) provides that convictions more than IO-years-old may not be used 
to impeach unless the court determines that their probative value substantially 
outweighs their prejudicial effect. U.S. v. Cathey. 591 F.2d 268, 274 (5th Cir. 
1979); U.S. v. Sims. 588 F.2d 1145, 1150 (6th Cir. 1978); U.S. v. Lllllt, S~7 F.2d 
346, 349-350 (8th Cir. 1977), cert. denied, 435 U.S. 969 (1978). The burden of 
demonstrating the relevance of such convictions clearly lies with the government. 
U.S. v. Shapiro. 565 F.2d 479,480481 (7th Cir. 1977). The government m"st give 
advance written notice of its intent to use such a conviction, and the defense must 
be given the opportunity to contest its use. U.S. v. Cathey, 591 F.2d at 27'4 n.9 
(5th Cir. 1979); U.S. v. Sims. 588 F.2d at 1150. (&e 43 A.L.R. Fed. 390 for a 
discussion of the time limit on admissibility under Rule 609(b).) 

Under R'ule 609(c) a conviction that is the subject of a pardon, annulment, or 
certificate of rehabilitation is not generally admissible for impeachment purposes. 
U.S. v. Thorne. 547 F,2d 56, 58-59 (8th Cir. 1976). Where the conviction is not a 
federal offense, the pardon, annulment,' or rehabilitation provisions of the local 
jurisdiction are relevant as to the effect of pardon, etc., on the conviction and its 
admissibility. U.S. v. Wi!(!(ins. 566 F.2d 944, 946 (5th Cir.), cert. denied, 436 U.S. 
950 (1978); U.S. v. Dinapoli. 557 F.2d 962, 96.5-966 (2d Cir.), cerl. denied, 434 
U.S. 858 (1977); U.S. v. Moore, 556 F.2d 4'79, 484 (10th Cir. 1977). 

Rule 609(d) generally bars admission of a juvenile adjudication unless 
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conviction for the offense would be admissible to impeach an adult and the court 
finds admission necessary for a fair determination of guilt or innocence. U.S. v. 
Jones, 557 F.2d 1237, 1238-1239 (8th Cir. 1977); U.S. v. Decker, 543 F.2d 1102, 
1104 (5th Cir: 1976), cert. denied, 431 U.S. 906 (1977); U.S. v. Lind, 542 F.2d 598, 
599 (2d Cir. 1976), cert. denied. 430 U.S. 947 (1977). " 

Rule 609(e) codifies the preexisting majority rule that a witness may be cross
examined on prior convictions even when they are pending on appeal. U.S. v. 
Soles, 482 F.2d 105, 107-108 (2d Cir.), cert. denied. 414 U.S. 1027 (1973); U.S. v. 
Franicevich, 471 F.2d 427, 428-429 (5th Cir. 1973); U.S. v. Allen, 457 F.2d 1361 
1363 (9th Cir,), cert, denied. 409 U.S. 869 (1972); U.S. v. Empire Packing Co., 174 
F.2d 16, 20 (7th Cir.), cerr. denied. 337 U.S. 959 (1949). A prior conviction, 
obtained where the defendant was not represented by counsel, however, may not 
be used for the purpose of proving guilt, Burgett v. Texas, 389 U.S. 109, 114-116 
(1967), enhancing punishment, U.s. v. Tucker, 404 U.S. 443 (1972), escalating the 
degr~e. ~f the crime, Baldasar v. Illinois, 100 S. Ct. 1585 (1980), or impeaching 
credIbIlity, Loper v. Beto, 405 U.S. 473 (1971), Zilka v. Estelle, 529 F.2d 388 (5th 
Cir.), cert. denied. 429 U.S. 981 (1976) (held to be harmless error in light of other 
evidence of guilt). See also U.S. ex. rei. Walker v. Follette, 443 F.2d 167 (2d Cir. 
1971), where prior uncounseled convictions were used on cross-examination to 
refute defendant's direct testimony that he had never been convicted of a crime. 

Rule 608(b) slightly broadens the preexisting doctrine that a witness ordinarily 
may .n~t be cross-examined on acts of misconduct not resulting in a felony 
conVIctIOn. Under the current rule, particular instances of misconduct even 
though not the subject of a conviction, may be inquired into if they bear up~n the 
truthfulness of the witness. Inquiry may be made either of the witness himself or 
of character witnesses called on behalf of the witness. Acts of misconduct may 
not, however, be proved by extrinsic evidence. U.S. v. Werbrouck. 589 F.2d at 
277-278; U.S. v. Lin!(, 581 F.2d 1118, 1121 (4th Cir. 1978); U.S. v. Wood, 550 
F.2d 435, 441 (9th Cir. 1976); U.S. v. Cluck, 544 F.2d at 196. 

Unde~ some circumstances. where the defendant has "opened the door," the 
pr.osecutlOn may be permitted to cross-examine concerning further acts of 
mIsconduct. U.S. v. Hykel, 461 F.2d 721, 728-729 (3d Cir. 1972); Carpenter v. 
U.S., 264 F.2d 565, 569 (4th Cir.), cert. denied, 360 U.S. 936 (1959). It is well 
esta?lished that questions about prior criminal activities are proper to contradict a 
speCIfic false factual assertion elicited on a defendant's direct examination. U.S. v. 
Opager, 58? F.2d 799, 801-803 (5th Cir. 1979); U.S. v. Batts, 558 F.2d 513, 517-
518 (9th Clr. 1977), cert. denied, 439 U.S. 859 (1978); U.S. v. Colletti, 245 F.2d 
781, 782 .(2~ Cir.), cert. ~e~ied, 355 U.S. 874 (1957) ·(defendant put his good 
conduct In Issue by testIfYIng on direct examination that he had never been 
convicted of any "crime or offense"). But see U.S. v. Forsythe, 594 F.2d 947 948-
951 (3d Cir. 1979). Inquiries concerning a defendant's youthful offender ~tatus 
~ay be justified where he has created an erroneous impression on the uniformed 
Jury that he is "lily-white." U.S. v. Can!{(, 521 F.2d 565, 570 (2d Cir. 1975), cerro 
denied, 423 U.S. 1059 (1976). 

If the defendant" does not seek a limiting instruction as to the proper purpose 
of the evidence of prior misconduct, the prosecutor or the court itself should 
require one. U.S. V. Diaz, 585 F.2d 116, 118 (5th Cir. 1978). The court may also 
question the jurors on their ability to put the evidence to proper use. U.S. V. Hall, 
588 F.2d 613, 615 (8th Cir. 1978). 

~vi~ence not normally admissible to impair the credibility of a witness may be 
permISSIble to show bias. An inqui.ry into an arrest is permissible for the legitimate 
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purpose of showing bias. Such inquiry is subject to limitation only wh.ere the jury 
already has "sufficient other information" to measure the witness' bias. U.S. v. 
Hart, 565 F.2d 360, 362 (5th Cir. 1978); U.S. v. Baker, 494 F.2d 1262, 1267 (6th 
Cir. 1974). If a government witness is the subject of a pending in~ictment or 
arrest, that fact may be established, since it constitutes the predicate of an 
arguable motive to please the prosecution by giving testimony favorable to the 
government. U.S. v. MusKrave. 484 F.2d 327, 338 (5th Cir.), cert. denied, 414 U.S. 
1023 (1973); U.S. v. Bonanno. 430 F.2d 1060, 1062 (2d Cir.), cert. denied, 400 
U.S. 964 (1970). It is rarely proper to curtail cross-examination relating to a 
witness' bias or motive to testify falsely. U.S. v. Brown, 546 F.2d 166, 169 (5th 
Cir. 1977). Thus, a defendant is entitled to establish a possible predicate for bias 
resulting from favorable treatment given the witness by a government agency. See 
U.S. v. Wolfson. 437 F.2d 862, 871, 874 (2d Cir. 1970) (SEC gave witness a "no 
action" letter allowing him to sdl certain stock). Where the witness is an 
accomplice or coconspirator who has struck a plea bargain, courts generally 
permit rigorous cross-examination to ascertain possible grounds for bia~. U.S. v. 
Brown. 546 F.2d at 170; Boone v. Paderick. 541 F.2d 447, 451 (4th Clr. 1976), 
cert. denied. 430 U.S. 959 (1977) (failure to inform defense of promise of leniency 
made by police officer, undisclosed on cross-examination, held impr?pe~ and 
warranted reversal); U.S. v. Verdoon. 528 F.2d 103, 107 (8th CJ.r. 1976) 
(unsuccessful plea negotiations are confidential and not subject to cross
examination); U.S. v. Harris. 462 F.2d 1033, 1035 (10th Cir. 1972). The same 
considerations apply when the witness is an informant, U.S. v. Alvarez-Lopez, 559 
F.2d 1155, 1160 (9th Cir. 1977), or where immunity has been granted to the 
witness, U.S. v. Scharf. 558 F.2d 498, 501 (8th Cir. 1977); U.S. v. Smolar. 557 
F.2d 13, 21 (1st Cir.), cert. denied. 434 U.S. 971 (1977). 

The court is not req uired to permit cross-examination into all possible 
grounds for bias and, in its discretion, may limit such inquiry. U.S. v. Garza, 574 
F.2d 298, 300-302 (5th Cir. 1978); Skinner v. Cardwell. 564 F.2d 1381, 1388 (9th 
Cir. 1977), cert. denied. 435 U.S. 1009 (1978); U.S. v. Poulack. 556 F.2d 83, 89 
(1st Cir.), cert. denied. 434 U.S. 986 (1977); U.S. v. l1ej[fer. 539 F.2d 668, 671-672 
(8th Cir. 1976); U.S. v. Bastone. 526 F.2d 971, 981 (7th Cir.), cerro denied. 425 
U.S. 973 (1976); U.S. V. Pad Kent. 432 F.2d 701 (2d Gir. 1970). See also U.S. V. 

Campbell. 426 F.2d 547, 549 (2d Cir. 1970) (defendant held not entitled to prove 
IRS made numerous beneficial decisions respecting witness' tax liability in absence 
of showing that witness knew ~e was being thus benefited); U.S. v. DeLeon, 498 
F.2d 1327, 1332-1333 (7th Cir. 1974) (court properly limited cross-examination as 
to prior wrong doing about which the government had no knowledge). 

The line between showing bias and improperly impeaching a witness on the 
basis of prior bad acts is narrow. For example, the defense in U.S. V. Edelman, 
414 F.2d 539, 541 (2d Cir. 1969), cert. denied. 396 U.S. 1053 (1970), sought to 
subpoena customs and postal records to show that the witness was under 
investigation. Defendant's theory was that since he knew about these cases, the 
government witness was testifying against him to silence him. The court found no 
abuse of discretion in the triai judge's decision to exclude this testimony since it 
bore only slightly on bias but would more likely constitute an improper 
impeachment of the witness for conduct not resulting in a' conviction. See U.S. v. 
Ha,.ris. 542 F.2d 1283, 1302 (7th Cir. 1976), cert. denied. 430 U.S. 934 (1977); 
Johnson V. Brewer. 521 F.2d 556 (8th Cir. 1975). 

On direct examination the government may elicit the full criminal record of its 
own witness or other derogatory information, such as a plea of guilty to the very 
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indictment on which the defendant is standing trial. U.S. v. Medical Therapy 
Sciences. Inc .. 583 F.2d 36, 39-40 (2d Cir. 1978), cerr. denied. 439 U.S. 1130 
(1979); U.S. V. Rothman. 463 F.2d 488, 490 (2d Cir.), cert. denied. 409 U.S. 956 
(1972); U.S. V. Panetta. 436 F. Supp. 114; 128 (E.D. Pa.), q[fd. 568 F.2d 771 (3d 
Cir. 1977) (government witness properly permitted to testify as to unrelated crime 
committed by defendant to clarify the witness' role in the crime and her motive for 
testifying). 

4. PRIOR INCONSISTENT STATEMENTS 
8. FOR IMPEACHMENT 

Rule 613 of the Fed eral Rules of Evidence provides that prior inconsistent 
statements of a witness are admissible for impeachment of the witness' 
credibility with respect to both material and collateral issues of fact. However, 
a witness may be impeached by extrinsic proof of a prior inconsistent 
statement only as to non-collateral matters, i.e .. those matters that are 
relevant to the issues in the case and could be proved independently. U.S. v. 
Nace. 561 F.2d 763, 771 (9th Cir. 1977); U. S. v. Shoupe. 548 F.2d 636, 642-643 
(6th Cir. 1977) (discussing the problems of the merely forgetful and the 
hostile forgetful witness); U.S. v. Harvey. 547 F.2d 720, 722 (2d Cir. 1976); U.S. 
v. Dinitz. 538 F.2d 1214, 1224 (5th Cir. 1976), cert. denied. 429 U.S. 1104 (1977); 
U.s. V. Mendell. 538 F.2d 1238 (6th Cir. 1976). 

In U.S. V. Barash. 365 F.2d 395 (2d Cir. 1966), cen denied. 396 U.S. 832 
(1969), a bribery prosecution, a government witness denied on cross
examination that he had threatened the defendant into giving him money. 
Defense counsel then attempted to impeach the witness by questioning him 
on the basis of tape recordings in which the witness had expressed such 
threats. The trial court's refusal to permit this examination on the ground that 
the tapes were not being used for impeachment was held reversible error 
because "[i]mpeachment was the precise enterprise in which the defense 
counsel had been properly engaging .... " Id. at 401; U.s. V. Benedetto. 571 
F.2d 1246, 1250 (2d Cir. 1978); U.S. v. Marzano. 537 F.2d 257, 264-269 (7th Cir. 
1976), cert. denied. 429 U.S. 1038 (1977). See U.S. V. Borelli. 336 F.2d 376, 392 
(2d Cir. 1964), cerro denied. 379 U.S. 960 (1965), where it was held that the trial 
court erroneously excluded an inconsistent prior written statement of a 
witness that he acknowledged to have been false. The defense should not 
have been limited in its impeachment evidence to the fleeting oral admission 
of a previous lie. 

The government may use prior inconsistent statements to its own 
advantage in cases where its witness gives unexpected testimony eXCUlpating 
the accused. The witness' credibility may then be impeached by examining 
him with respect to prior statements inconsistent with his trial testimony. In 
U.S. V. Kahaner. 317 F.2d 459, 474 (2d Cir.), cen denied. 375 U.S. 836 (1963), a 
government witness on cross-examination "completel~' exculpated" the 
defendant. The trial c'ourt was upheld in permitting the prosecution, on 
redirect, to examine the witness respecting inconsistent answers previously 
given before the granci jury. 

A witness who has "forgotten" a prior inconsistent statement may be 
impeached by extrinsic evidence of his statement. U.S. V. Rogers. 549 F.2d 490 
(8th Cir. 1976), cert. denied. 431 U.S. 918 (1977); 40 AL.R. Fed. 605 (provides a 
thorough analysis). But there are limits. See U.S. v. Shoupe, 548 F.2d 636, 643 
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(6th Cir. 1977). See also U.S. v. Rivera, 513 F.2d 519, 528 (2d Cir.), cer~. denied, 
423 U.S. 948 (1975). In U. S. v. Cunningham, 446 F.2d 194 (2d CIr.), cerro 
denied, 404 U.S. 950 (1971), the government witness testified that he. h.ad se~n 
the defendant and the witness' brother, who was identified as a participant 10 

the robbery, together only two or three times. The pros.ecutor, who was 
surprised by such testimony, was then allowed to ask the witness. whether he 
had previously made statements concerning more frequent meet lOgs and to 
confront him with reports of contrary statements to an agent. However, the 
prosecutor was criticized for overreaching in calling still a?other agent to 
testify as to unsworn inconsistent statements made to him by the now 
recalcitrant witness. Since the effect of the adverse answers had alread~ .been 
cancelled by impeachment, it was said that the testimony of the additional 
agent could not be offered for impeachment purposes. See also U.S. v. Long 
Soldier, 562 F.2d (m (8th eir. 1977); U.S. V. Joyner, 547 F.2d 1199, 1201-1202 
(4th Cir. 1977); U.S. V. Torres, 503 F.2d 1120, 1125 (2d ~ir. 1974)... . 

When a witness has been impeached on the baSIS of a pn?r mconslste?t 
statement, the witness may be rehabilitated by permitting him to explam 
away the effect of the supposed inconsistency. U.S. V. Perry, 550 F.2d 524, 532 
(9th Cir.), cerro denied, 434 U.S. 827 (1977). Thus, the government may.show 
that the inconsistency was due to the witness' fear for the safety of himself 
and his family. U.S. V. Rivera, 513 F.2d at 526-528; U.S. v. Franzese, 392 F.2d 
954, 959-961 (2d Cir. 1968), vacated per curiam on other grounds, 394 U.S. 310 
(1969). 

b. AFFIRMATIVE EVID!!NCE 

Rule 801(d)(I)(A) of the Federal Rules of Evidence provi~es that .a 
statem~nt is not hearsay if the declarant testifies at the trial or heanng and ~s 
subject to cross-examination concerning the statement, and the s~atement IS 
"inconsistent with his testimony and was given under oath subject to the 
penalty of perjury at a trial, hear'ing, or other proceeding, Of in a depositi~n." 
See U.S. V. Champion International Corporation, 557 F.2d 1270, 1274 (9th C~r.), 
cert. denied, 434 U.S. 938 (1977); U.S. V. Blitz, 533 F.2d 1329, 1345 (2d C~r.), 
cert. denied, 429 U.S. 819 (1976); U.S. V. Rivera, 513 F.2d 519, 525-528 (2d CIr.), 
cert. denied, 423 U.S. 948 (1975); U.S. v. De Sisto, 329 F.2d 929, 932-934 (2d 
Cir.). cert. denied, 377 U.S. 979 (1964). 

5. I NSANITY AND NARCOTICS ADDICTION 

Mental derangement may also serve as a ground for impeac.hment. A 
ruling on the competency of a witness to testify is within the tnal court's 
discretion. U.S. V. Heath, 528 F.2d 191, 192 (9th Cir. 1975). In U.S. V. Haro, 573 
F.2d 661, 666-667 (10th Cir.), cert. denied, 439 U.S. 851 (1978), the. court 
considered the witness' competency in light of the relevant rules of eVidence 
and permitted him to testify in the absence of evidence of. c1emonstrated 
incapacity. In Sinclair V. Turner, 447 F.2d 1158, 1162 (10th <?Ir. 1971), cerro 
denied, 405 U.S. 1048 (1972), the court noted that ''(t]he capacity of a person 
offered as a witness is presumed, and in order to exclude a witness on the 
ground of mental or moral incapacity, the existenc~ of the in~a~acity must be 
me~1e to appear." This may be shown at the time of testlfymg, on cross
examination, or by extrinsic evidence. See U.S. v. Roach, 590 F.2d 181, 185-186 
(Sth Cir. 1979) (discussing Rule 601 and its intent); U.S. v. Glover, 588 F.2d 876, 
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878 (2d Cir. 1978); U.S. v. Honneus, 508 F.2d 566, 573 (1st Cir. 1974). In U.S. V. 

Jackson, 576 F.2d 46, 48-49 (5th Cir. 1978), it was noted that court-ordered 
ps~c~iatric ~xaminations of witnesses would not only invade their privacy, but 
OpInIOn eVidence of the results would also invade the jury's province to 
dete.rmine credibility,. See also U.S. V. MOlen, 564 F.2d 620, 629 (2d Cir.), cert. 
demed, 434 U.S. 942 (1977); U.S. V. Wertis, 505 F.2d 683, 685 (5th Cir. 1974), 
cerl. denied, 422 U.S. 1045 (1975). 

In U.S. V. Green, 523 F.2d 229 (2d Cir. 1975), cert. denied, 423 U.S. 1074 
(1976), the district court ruled that a government witness could not be cross
examined about his consultations with a psychiatrist, where the only reason 
offer~d by the defense for this questioning was that it might "help to 
qu~stlOn his credibility." The ruling was affirmed by the Second Circuit, 
whl.c~ noted that the witness' credibility had already been extensively and 
suffiCIently attacked by other means on cross-examination. Id. at 237. 

. A witness' use of narcotics at the time of the reported events or at the 
tnal also may serve to impeach his credibility. U.s. V. Killian, 524 F.2d 1268 
1275 (5th Cir. 1975), cert. denied. 425 U.S. 935 (1976). In Wilson V. U.S., 232 
U.S. 563, 568 (1914), where the defendant testified and was asked on cross
examination whether she was addicted to the use of morphine and had used 
it befor~ coming to court, the Supreme Court ruled that, although the 
defendant s character had not been put in issue, the examination was proper 
as. bearing on her reliability as a witness. See U.S. v. Fowler, 465 F.2d 664 (D.C. 
Clr. 1972), where limi ted non-accusatory or voir dire examination of the 
witness was suggested. 

In U.S. V. Leonard. 494 F.2d 955, 971 (D.C. Cir. 1974), it was held that, 
before defense counsel could cross-examine a government witness about his 
n~rcotics habit, a foundation was required "consisting of evidence that (the 
wItness] had used narcotics on the day he observed the events." This 
foundation could be established through a yoir dire of the witness conducted 
outside the presence of the jury, but if defense counsel was unable to 
esta~li~h the requisite foundation, he would be precluded from cross
exammmg the witness about his addiction. The court further held that the 
di~trict Court properly excluded defense counsel's proffer of extrinsic 
eVidence to establish the witness' addiction, rUling that the addiction "was 
!,lainly a collateral issue." !d. at 972. But the court also pointed out the 
Importance of judicial appreciation of the effects of drugs on perception and 
mem~ry. See ,!.S. V. Kearney, 420 F.2d 170 (D.C. Cir. 1969). For purposes of 
chargmg the JUry as. to the effect of a witness' addiction on his credibility, 
however, a court IS not warranted in taking judicial notice that narcotics 
addiction lessens the reliability of a witness' testimony. Weaver v. U.S., III 
F.2d 603, 606 (8th Cir. I 94Q). As a result, to obtain such an instruction it is . , 
necessary to mtroduce expert medical testimony on the effect of narcotics 
addiction on the witness' capacities. A proper foundation regarding current 
drug usage may be required to overcome the court's resistance to extrinsic 
evidence of specific instances of conduct. There may also be privilege 
problems if the expert is treating or reJying on treatment records of the 
witness. U.S. v. Banks, 520 F.2d 627, 630-631 (7th Cir. 1975). 

E. RE8UTTAL 
Generally, in the trial judge's discretion, all facts having rational probative 

value are admissible in rebuttal unless some specific rule of evidence forbids 
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their admission. U.S. v. Wallace. 468 F.2d 571, 572 (4th Cir. 1972); U.S. v. 
Glaziou. 402 F.2d 8, 16 (2d Cir.), cerr. denied. 393 U.S. 1121 (1968); U.S. v. 
Coleman. 340 F. Supp. 451, 454 (E.D. Pa.), affd. 474 F.2d 1337 (3d Cir .. 1972). 
The trial court is vested with discretion to admit or exclude eVidence 
introduced by the government in rebuttal which might have been introduced 
in its case-in-chief. Goldsby v. U.S .. ]60 U.S. 70, 74 (1895); U.S. v. Fench. 470 
F.2d ]234, 1239 (D.C. Cir. ]972), cert. denied. 410 U.S. 909 (1973); U.S. v. 
Armstrong. 462 F.2d 408, 411 (8th Cir. 1972); U.S. v. Lieblich, 246 F.2d 890, 895 
(2d Cir.), cerr. denied. 355 U.S. 896 (1957); Lelles v. U.S .• 241 F.2d 21, 25 (9th 
Cir.), cert. denied. 353 U. S. 974 (1957). 

1. PER MISSIBlE SCOPE 

Rebuttal evidence may be introduced to refute evidence on material 
issues of fact whether elicited on direct or cross-examination, as well as to 
refute evidenc~ on collateral issues of fact elicited on direct examination. See 
U.S. v. Papia. 560 F.2d 827, 848-849 (7th Cir. 1977); Sullivan v. U.S .• 411 F.2d 
556, 558 (10th Cir. 1969). See also U. S. v. Newman. 481 F.2d 222, 224 (2d Cir.), 
cert. denied. 414 U.S. 1007 (1973); U.s. v. Hyke/. 461 F.2d 721, 729 (3d Cir. 
1972). Rebuttal evidence is, however, inadmissible to refute evidence on 
collateral issues of fact first elicited on cross-examination. U. S. v. Schennault. 
429 F.2d 852, 855 (7th Cir. 1970). 

On the other hand, rebuttal evidence has been held properly intro.duced 
by the government to refute additional elements of a defendant's testimony 
further elicited on cross-examination. In Scott v. U.S.. 172 U.S. 343, 347-348 
(1899), f.l mail carrier charged with theft of a letter stated on direct 
examination that "somebody had done him a dirty trick," and on cross stated 
that the money contents of the allegedly stolen letter had been placed on his 
person by two fellow employees. In rebuttal, the government in~roduc~d the 
testimony of the two employees who refuted the defendant s testimony 
implicating them in the crime. Although the names of the employees had not 
been elicited until cross-examination, the court held that the rebuttal 
evidence was properly received: "The evidence was not collateral to the 
main issue of guilt or innocence, nor was the subject first drawn out by the 
Government." Id. at 348. Similar cases to the same effect are U.S. v. Boatner. 
478 F.2d 737, 743 (2d Cir.), cerr. denied. 4i4 U.S. 848 (1973), and Black v. U.S .• 
294 F. 828 (5th Cir. 1923), cert. denied. 264 U.S. 580 (1924). See U.S. v. Perry. 
550 F.2d 524, 531-532 (9th Cir.), cert. denied. 434 U.S. 827 (J 977); U. S. v. Hyke/. 
46] F.2d at 729; U.S. v. Perea. 413 F.2d 65, 68 (10th Cir.), cert. denied. 397 U.S. 
945 (]969). . . 

It should be noted, however, that, so far as rebuttal eVidence IS 
concerned, a party is bound by the answer of a witness on cross-examination 
with respect to a collatera] issue. U.S. v. Robinson. 530 F.2d 1076, 1079 (D.C. 
Cir. ] 976). Evidence that a witness has lied in refusing to implicate an 
unrelated person not indicted is inadmissible even under a liberal test of 
"collateralness." Tinker v. U.S .. 4]7 F,2d 542, 545 n.]6 (D.C. Cir.), cert. denied. 
396 U.S. 864 (1969); U.S. v. Franzese. 392 F.2d 954, 962 (2d Cir. 1968), vacated 
per curiam on other grounds. 394 U.S. 310 (1969). 

Because the issue of the bias of a witness is always deemed to be 
rna terial, rebuttal evidence is permitted to refute assertions related to bias 
even where first elicited on cross. U.S. v. Blackwood. 456 F.2d 526, 530 (2d 
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Cir.), cert .. denied. 409 U.S. 863 (1972). In U.S. v. Briggs. 457 F.2d 908 (2d Cir.), 
cert. dented. 409 U.S. 986 (]972), the court &llowed the testimony of a 
government agent to rebut the denial' by a defense witness on cross
exa mination that the defendant had threatened the witness' life unless he 
te~tified in an .exculpatory manner. The agent was permitted to testify that the 
witness had said on ~o previous occasions that the defendant had attempted 
to get favorable testimony by such threats on his life. The court observed 
t~a~, where the relevance of the bias evidence is so apparent, it need not be 
limited to cross-examination. Id. at 910-911. See also U.S. v. De Fillipo. 590 F.2d 
]228, ]235 n.1O (2d Cir. ]979), rert. denied. 442 U.S. 920 (1979); U.S. v. Brown. 
5~7 F.2d 438, 445-446 (8th Cir.), cert. denied. 430 U.S. 937 (1977); U.S. v. 
Kmnard. 465 F.2d 566, 573-574 (D.C. Cir. ]972); U.S. v. Blackwood. 456 F.2d at 
5~O; U.S. v. Schennault, 429 F.2d at 855; U.S. v. Lesler. 248 F.2d 329, 334 (2d 
Or. ]957). 

2. EVIDENCE INADMISSIBLE UNDER AN EXCLUSIONARY 
RULE 
Evide'nce inad missible in the government's case-in-chief under an 

exclusionary' rule may be admissible on clross of defendant's witnesses or on 
rebuttal, solely to impeach the <credibility of n defendant on an issue of fact 
first elicited by the defendant on. direct. See Harris 1'. New York, 401 U.S. 222 
(1971), relying on Walder v. U.S., 347 U.S. 62 (1954). See also U.s. I'. Bowe~s. 
593 F.2d 376, 378-379 (10th Cir. 1979), cen denied. 100 S. Ct. 106 (J 979); U. S. 
v. Nussen, 531 F.2d ]5, 20-21 (2d Cir.), cerr. denied, 429 U.S. 839 (1976). In 
Walder, . the defendant had been indicted in May 1950, for purchasing and 
pass.esslng one grain of heroin, but defendant's motion to suppress the 
herOin capsule as the product of an illegal search and seizure was granted 
and th.e cas~ was dismissed. In January 1952, he was again indicted in 
connectIOn With four other drug transactions, and on direct, the defendant 
st.ate~ that he had never possessed or acted as a conduit for any narcotics in 
hiS life. In rebuttal, the government called the agent and chemist who had 
res~ectively seized and analyzed the heroin capsule in ]950, and their 
testimony ~bout the capsule was admitted with a caution by the tria] court 
that the Jury should consider the evidence solely with respect to the 
defendant's . cre~ibility as a witness. The Supreme Court affirmed, stating that 
the ConstitutIOn guarantees the defendant the opportunity to deny the 
charges and put the government to its proof, but it does not shield him from 
exposure when he perjures himself. Id. at 65. See U.S. v. Kenm', 462 F.2d 
]205, 1225 (3d Cir.), cerr. denied, 409 U.S. 9]4 (1972). In U.S. v. ·Nathan. 476 
F:2d 456, ~60 (2d C~r.), cerr. denied, 4]4 U.S. 823 (1973), a defendant charged 
With conspiracy to Import narcotics testified that he did not use cocaine or 
heroir~ and had never engaged in the transportation or distribution of 
narcotic drugs. On cross-examination, however, he admitted to two arrests 
on drug charges but denied possession of drugs at the time of one arrest or 
knowledge of the presence of drugs in his apartment at the time of the other 
arre~t. The court held. that it was not error to permit the arresting officer to 
testify as to the Circumstances surrounding defendant's post-conspiracy 
arrests on drug charges. 

The Supreme Court held in Harris v. New York, 40] U.S. 222 (1971), that 
statements made by defendants to law enforcement agents in circumstances 
rendering such statements inadmissible to establish the prosecution's case-in-
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chief under Miranda v. Arizona, 384 U.S. 436 (1966), may, nevertheless, be 
used to impeach that defendant's credibility. The petitioner in Harris v. New 
York was convicted of the illegal sale of heroin. Statements made by t~e 
;etitioner were not introduced by the prosecution in its case-in-chlef 
because the statements were concededly inadmissible under Miranda v. 
Arizona. On cross~examination, however, in an attempt to impeach the 
defendant's testimony that he did not make one sale in issue and that a 
second transa~tion involved baking soda rather than heroin, petitioner was 
asked whether he had made the statements that had been improperly 
obtained. In this case, the statements used to impeach, unlike those ~sed in 
Walder, supra, specifically dealt with matters directly related' to the CrIme for 
which petition~r was on trial. The Court, however, was un?t persuaded that 
there is a difference in principle that warrants a result different from that 
reached by the Court in Walder." Harris v. New York. 401 U.S. at 225. In 
summary, under the Harris decision, "The shield provided by Miranda cannot 
be perverted into a license to use perjury by way of a defense, free from the 
risk of confrontation with prior inconsistent utterances," Id. at 226. Accord, 
U.S. v. SCOfl. 592 F.2d 1139, 1141-1142 (10th Cir. 1979); U.S. v. Johnson, 525 
F.2d 999, 1004-1006 (2d Cir. 1975), cert. denied, 424 U.S. 920 (1976), . 

In practice, the Harris opinion offers the prosecution ~ gre~t oppo.rtu~lty 
to prevent a technical Miranda violation from causing a mlsc:arna.ge of JustIC~. 
To invoke the rationale of Harris, however, care should! be (~xerclsed to aV?ld 
exceeding its bounds. Harris does not apply if the defc;nda?t does not testify. 
Nor does Harris apply if, in addition to a Miranda VIOlatIOn, the s~atem~nts 
are involuntary, since the evidence offered for impeachment must still satisfy 
legal standards of trustworthiness. Harris v. New York, 401 U.S. at 224. Accord, 
U.S. v. Scott, 592 F.2d at 1142 (a hearing on voluntariness should be held 
When there is an allegation or indication of coercion); U.S. v. Canniff, 521 
F.2d 565, 570-571 (2d Cir. 1975), cert. denied, 423 U.S. 1059 (1976). And, of 
course, Harris will not apply if the defendant's statements are not relveant to 
the credibility of his testimony. If, on the other hand, a defendant takes the 
stand and gives testimof1Y that conflicts with a prior voluntary statement, the 
prior inconsistent statement may be used for impeachme?t. In such cas~s, 
however, prosecutors should insure the court instructs the Jury that the prIor 
inconsistent statement is admissible only on the issue of the defendant's 
credibility as a witness and not as evidence of gUilt or innocence. 

In Dovle v. Ohio, 426 U.S. 610 (1976), th~ Court held that a defendant's 
post-arrest' silence following Miranda warnings ma~ n~t b~ us~d to impeach 
his exculpatory trial testimony through cross-exammatlOn .mqUiry o~. why he 
did not give the arresting officer the exculpatory explanatIOn. The Insolubly 
ambiguous" nature of the silence makes its use unfair to impeach the 
"substance" of a defendant's exculpatory testimony. Charles v. Anderson. 610 
F.2d 4 I 7 (6th Cir. 1979). Post-arrest silence may be use~, however, .for 
impeaching the defendant's testimony that he cooperated With ,the p.ohce. 
U,S. v. Vega, 589 F.2d 1147, 1150 (2d Cir. 1978) (no Miranda warmngs given); 
Stone v. Estelle, 556 F.2d 1242, 1244-1245 (5th Cir. 1977), cert. denied. 434 U.S. 
1019 (1978). 

In U,S. v. Schipani, 435 F.2d 26, 28 (2d Cir. 1970), cert. denied. 401 U.S. 983 
(1971), the court' held that statements by the defendant, overh~ard. throu~h 
unlawful wiretaps, could properly be considered by the sentencmg Judge 10 

determining that defendant was a professional criminal who deserved an 
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unusually severe sentence. See U. S. v. Holmes, 594 F.2d 1167, 1171 (8th Cir. 
1979), cert. denied, 100 S. Ct. 154 (1979), where defendant's probation officer 
testified as to statements made to him by the defendant prior to commission 
of the crime and in the absence of Miranda warnings. See also U.S. v. 
Blackwood, 456 F.2d 526, 529 (2d Cir.), cert. denied, 409 U.S. 863 (1972). 

In U.S. ex reI. Walker v. Follette, 443 F.2d 167 (2d Cir. 1971), the 
defendant testified on direct examination that he had never been convicted 
of a crime. The court there held that it was proper on cross-examination to 
elicit the fact that he had bl'!en convicted earlier, even though the prior 
convictions had been obtained without the assistance of counsel in violation 
of Gideon I'. Wain wri}?h t, 372 U.S. 335 (1963). But see Loper 1'. Beta, 405 U.S. 
473: 480-83 (1972), where the Court distinguished Follette as being a case in 
":hlch the record of a prior conviction had been used for the purpose of 
directly rebutting a specific false statement made by the defendant on direct 
examination, and not for the purpose of impeaching of his character. 

. In Agnello I'. U.S" 269 U.S. 20, 35 (1925), the government sought to 
mtroduce a suppressed can of cocaine as rebuttal evidence to impeach the 
defendant's statement on cross that he had never seen narcotics. Since the 
defendant did not testify on direct concerning prior possession of narcotics, 
the Court held that he "did nothing to waive his constitutional protection or 
to justify cross-examination in respect of the evidence claimed to have been 
o,bt,aine.d by the sea.rch. to The Court in Walder v. U. S., 347 U.S. at 66, 
d!stlngUished Agnello by pointing out that there the government endeavored 
to "smuggle" the tainted evidence into the record by introducing the subject 
on cross-examination. See also U.S. I'. Whitson, 587 F.2d 948, 952-953 (9th Cir. 
1978), holding the prosecutor may not use tainted evidence to impeach 
statements which it elicited on cross-examination and were not raised on direct. 

F. EXCLUSION OR SEPARATION OF WITNESSES 
Rule 615 of the Federal Rules of Evidence provides for the exclusion or 

separation of witnesses and provides exceptions for parties, officers of parties, 
or p..:rsons shown to be essential to the presentation of his cause. Whereas 
previously the decision to exclude witnesses lay in the sound discretion of 
the trial court, !iee, e.g., Holder v. U.S., 150 U.S. 91 (1893), Rule 615 now 
makes exclusion mandatory upon the motion of a party. The rule preserves 
~he r~co~nized exception for government agents who participate in the 
investigation of the case. The agent is permitted. to sit at counsel table to 
c~nsult with the prosecutor, even though he may subsequently testify as a 
witness. See U.S. v. Holmes, 594 F.2d 1167, 1172-/173 (8th Cir.'1979); U.S. v. 
Auton. 570 F.2d J284, 1285 (5th Cir.), cert. denied. 439 U.S. 899 (1978). 

. i~ a witness disobeys an order exduding him from the courtroom, the 
tnal. Judge may nevertheless permit the witness to testify, and the decision of 
a tnal court on this point will not be reversed absent an abuse of discretion. 
See Holder v. U.S., J50 U.S. at 92; U.S. v. McClain. 469 F.2d 68, 69 (3d Cir. 
1972); U.S. v. ~ftwich. 461 F.2d 586, 589-590 (3d Cir.), cert. denied. 409 U.S. 
915 (1972); Taylor v. U.S .• 388 F.2d 7.86, 788 (9th Cir. 1967). 

In Bra:wel/ v. Wainwright, 463 F.2d 1148 (5th Cir. 1972), the court stated 
that, whde defendant's counsel had invoked the rule the witness had 
violated it without the knowledge, procurement, or consen; of the defendant 

__ 2 __________________________ ~_ 
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or his counsel. Since defendant's pro forma act of invoking the rule does not 
rise to wavier under Johnson v. Zerbst. 304 U.S. 458 (1938), exclusion by the 
trial court of a witness who was vital to the defense violated defendant's right 
t J call witnesses in his behalf. The court observed that "perhaps the consent, 
procurem(;nt, or knowledge on the part of defendant or his counsel might 
rise to the level of a waiver .... " Braswell v. Wainwright. 463 F.2d at 1155. In 
this case, however, the court concluded that the trial court had arbitrarily 
excluded the witness upon n(1 other basis than that he had violated the rule 
and that such discretion "c.annot be permitted when it denies a defendant a 
fundamental constitutional right" [d. at 1156. See U.S. v. Robbins. 579 F.2d 
115 I, 1154 (9th Cir. 1978); U. S. v. Ikrdick. 555 F.2d 1329, I331 (5th Cir. 1977), 
cert. denied. 434 U.S. 10to (1978). The defendant must be substantially 
prejudiced by a violation of a sequestration order before the error gives rise 
to a reversal. U.S. v. 80bo. 586 F.2d 355, 366 (5th Cir. 1978), cert. denied. 440 
U.S. 976 (1979). 

The advisability of keeping witnesses separated before trial is discussed in 
U.S. ex. rei. Clark v. Fine. 538 F.2d 750, 758 (7th Cir. 1976), cert. denied, 429 
U.S. 1064 (1977). The court may also require sequestration during opening 
statements, U.S. v. Brown. 547 F.2d 36, 37 (3d Cir. 1976), cert. denied. 431 U.S. 
905 (1977), and argument, U.S. v. Juarez. 573 F.2d 267, 281 (5th Cir.), cert. 
denied. 439 U.S. 915 (1978). 

Among those cases where a violation of the separation order resulted in a 
\"efusal to permit the disobeying witness to testify are Stone v. Wingo. 416 
F.2d 857, 867 (6th Cir. 1969); Nick v. U.S .• 531 F.2d 936, 937 (8th Cir. 1976); and 
U.S. v. Torbert. 496 F.2d 154, 157-158 (9th Cir.), cert. denied. 419 U.S. 857 
(1974), where the defendant himself violated the court's sequestration order 
by speaking with the witnesses in the courthouse. 

G. USE OF INTERPRETERS 
Witnesses who do not speak English or who are deaf or dumb may testify 

through interpreters. Cf. Rule 28, Fed. R. Crim. P.; Rule 604, Fed. R. Evid. The 
appointment of an interpreter lies within the sound discretion of the court, 
and the exercise of that discretion will be reversed on appeal only where it 
has been abused. U.S. v. Salsedo. 607 F.2d 318, 320 (9th Cir. 1979). 

The right to interpretation may be waived. Gonzales v. Virgin Islands. 109 
F.2d 215, 217 (3d Cir. 1940). In Wilcoxon v. U.S .• 231 F.2d 384, 387 (10th Cir.), 
cert. denied. 351 U.S. 943 (1956), thf: interpreter failed to translate the oath to 
two witnesses, and the court observed that the oath itself can be waived and 
held that the defendant waived this defect by failing to make timely 
objection. 

The determination of the competence, impartiality, and fitness of an 
interpreter is left to the discretion of the trial judge. Thiede v. Utah. 159 U.S. 
510, 519-20 (1895) (use of a juror as interpreter was held not prejudicial); U.S. 
V. Guerra. 334 F.2d 138, 142-143 (2d Cir.), cert. denied, 379 U.S. 936 (1964) 
(slight errors in translation held not signific;:ant); U.S. ex rei. Marino v. Holton, 
227 F.2d 886, 897-898 (7th Cir. 1955), cert. denied. 350 U.S. 1006 (1956) (where 
interpreter was alleged to have been biased). The use of a government 
employee as an interpreter does not deny the effective assistance of counsel. 
absent specific instances of prejudice resulting from this relationship. Chee v. 
U.S .• 449 F.2d 747, 748 (9th Cir. 1971). Use of a witness' wife as an interpreter 
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for ~he witnes.s was within the discretion of the court where the court 
exa~11Ined the Wife as to her ability to translate and any motive to distort the 
testimony. U.S. v. Addonizio. 451 F.2d 49, 68 (3d Cir. 1971), cert. denied. 405 
U.S. 936 (1972). In a prosecution for burglary with intent to commit rape 
~owever, the appointment of the husband of the deaf mute victim as a~ 
~nterpr~te~ for the victim violated due process since the husband was not an 
Impartial mterpreter. Prince v. Beto. 426 F.2d 875 (5th Cir. 1970). 
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CHAPTER XV 

PRIVILEGES 

A. PRIVILEGE AGAINST SELF-INCRIMINATION 
Every citizen has a duty to testify and aid in enforcement of the law. Brown v. 

Walker, 161 U.S. 591 (1896). See U.S. v. Dionisio, 410 U.S. I, 9-11 (1973). On the 
other hand, tbis principle may conflict with the privilege against self-incrimination 
as stated in the fifth amendment: no person "shall be compelled in any criminal 
case to be a witness against himself." A witness, whether he is the defenda.nt, 
cannot be compelled to answer any question which may incriminate him or the 
reply to which would supply evidence by which he could be convicted of a 
criminal offense. Ullmann v. U.S., 350 U.S. 422 (1956); Counselman v. Hitchcock, 
142 U.S. 547 (1892). As the Supreme Court emphasized in Miranda v. Arizona, 
384 U.S. 436, 460 (1966), citing its opinion in Malloy v. Hogan, 378 U.S. I, 8 
(1964), "In sum, the privilege is fulfilled only when the person is guaranteed the 
right 'to remain silent unless he chooses to speak in the unfettered exercise of his 
own will.'" 

Factors determinative of whether the privilege applies in a particular situation 
are who is asserting the privilege, whether compulsion exists, and the nature and 
impact of the evidence involved. 

1. APPLICABILITY OF THE PRIVILEGE 

The privilege against self-incrimination applies only to natural persons. U. S. v. 
White, 322 U.S. 694 (1944). A corporation or other institutional entity as such 
may not assert the privilege. Bellis v . .u.S., 417 U.S. 85 (1974). See also U.S. v. 
Allied Towing Corp., 578 F.2d 978 (4th Cir. 1978); U.S. v. Osborn, 561 F.2d 1334 
(9th Cir. 1977); US. v. Joseph, 560 F.2d 742 (6th Cir. 1977). 

Generally, the privilege cannot be asserted 011 behalf of another. One may not 
refuse to answer because of a desire to protect others from punishment. Rogers v. 
U.S •• 340 U.S. 367, 371 (1951); U.S. v. Seavers, 472 F.2d 607, 611 (6th Cir. 1973); 
U.S. v. Seewald, 450 F.2d 1159, 1161-1162 (2d Cir. 1971), cert denied, 405 U.S. 
978 (1972); nor maya defendant assert an accomplice's or a coconspiritor's 
privilege against self-incrimination, U.S. v. Ie Pera, 443 F2d 810, 812 (9th Cif.), 
cert. denied, 404 U.S. 958 (1971). An employer possessing depositions and 
interrogatories of employees may not assert the f~urth and fifth amendment rights 
of his employees in response to a grand jury subpoena for those documents. 
Flavorland Industries, Inc. v, U.S., 591 F.2d 524 (9th Cir. 1979). 

In certain cases an attorney may assert his client's fifth amendment privilege 
as a basis for refusing to turn over documents. Fisher v. U.S., 425 U.S. 391 
(1976); U.S. v. Judson, 322 F.2d 460 (9th Cir. 1963); Colton v. U.S., 306 F2d 633 
(2d Cir.), cert. denied, 371 U.S. 951 (1962). But see U.S. v. White, 477 F.2d 757, 
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aff'd per curiam on rehearing en bane, 497 F.2d 1335 (5th Cir. 1973?, cert. den~ed, 
419 U.S. 872 (1974). Documents in the hands of an attorney supp.hed by a chent 
in order to obtain legal assistance are protected from compulsory disclosure by the 
attorney-client privilege .if the documents, in the han~s of the client, would have 
been privileged by reason of the fifth amendment. Fisher v. U.S., supra. But the 
enforcement of a subpoena against a taxpayer's lawyer doe~ not "comp~l~' the 
taxpayer to be a witness against himself, and th~s ~oes. not vI~late the prIvilege. 
Id. Both the Second and Ninth Circuits have dIstmgUlshed Fisher. In U.S. v. 
Beattie, 541 F.2d 329 (2d Cir. 1976), the court noted that, because the taxpayer 
prepared and could authenticate the' papers, the privilege did apply. In U. S. v. 
Helina, 549 F.2d 713 (9th Cir. 1977), the court concluded that under Fisher the 
subpoena against the taxpayer's attorney did not "compel" the 'taxpayer to do 
anything; the court thus ignored Fisher's premise, 425 U.S. at 405, that an 
attorney may refuse to produce only if the taxpayer could properly do so. See also 
Andresen v. Maryland, 427 U.S. 463 (1976), where the Court held no compulSIon 
exists when private business records are seized under a search warrant and the 
individual claiming the privilege is not asked to identif~ the document~.. .. 

Where the individual holds papers or documents m a representative capacitY, 
rather than personally, he- may not claim the personal privilege aga!nst self
incrimination as to them. U.S. v. Silverstein, 314 F.2d 789, 790 (2d Clr.), ('1:rt. 

denied, 374 U.S. 807 (1963). However, an agent retains a personal privilege agai~st 
self-incrimination. U.S. v. O'Henry's Film Works, Inc., 598 F.2d 313 (2d Clr. 

1979). . . 
An officer, agent or custodian of a corporation or unincorporate~ a~sociatlOn, 

such as a labor union, may not refuse to produce books of the organIzatIOn on the 
ground that they may incriminate the organization. U.S. v. White, ~22 U.S. 6~4, 
698, 700 (1944); U.S. v Peter, 479 F.2d 147, 149 (6th Cir. 1973). ThIS rule appbes 
even if the records or items sought may incriminate the custodian. Rogers v. U.S., 
340 U.S. 367, 371-372 (1951). Cf. Perial Amusement Corp. v. Morse, 482 F.2d 
515, 519 n.5 (2d Cir. 1973). Morever, corporate records, which would :end. to 
incriminate a corporate officer, can be subpoenaed even where the corpor~tlOn IS a 
mere alter ego of its owner. U.S. v. Rosenstein, 474 F.2d 705, 715 (2d Clr. 1973); 
Fineberg v. U.S., 393 F.2d 417, 420 (9th Cir. (968); Hair Industry, Ltd. v. U.S., 
340 F.2d 510 (2d Cir.), cert. denied, 381 U.S. 950 (1965); Wild v. Brewer, 329 F.2d 
924 (9th Cir.), 379 U.S. 914 (1964). See Shelton v. U.S., 404 F.2d 1292, 1302 
(D.C. Cir. (968), cert. denied, 393 U.S. 1024 (1969). The privilege may properly be 
invoked, however, in response to oral inquiries designed to locate corporate or 
association records. Curcio v. U.S., 354 U.S. 118 (1957). 

Once books are produced, an officer may be required to testify to their 
identity. U.S. v. Austin-Bagley Corp., 31 F.2d 229, 233 (2d Cir.), cert. denied, 279 
U.S. 863 (1929). But see U.S. v. Beattie, 541 F.2d 329 (2d Cir. 1976). It has been 
held, however, that partnership records, under certain circumstances, may be 
subject to the privilege because of their personal nature. Cj. U.S. Y. Slutsky, 352 
F. Stipp. 1105 (S.D.N. Y. 1972). In U.S. v. White, 322 U.S. 694, 701 (1944), the 

Court said: • 
The test, rather, is whether one can fairly say under all the 
circumstances that a particular type of organization has a character so 
impersonal in the srope of its membership and activities that it cannot 
be said to embody or represent the purely private or personal interests 
of its constituents, but rather to embody their common or group 
interests only. If so, the privilege cannot be invoked on behalf of the 
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organization or its representatives in their official capacity. Labor 
unions-national or local, incorporated or unincorporated-clearly 
meet that test. 

IS-3 

This privilege has been held inapplicable to records: of a dissolved law firm of 
three partners, Bellis v. U.S .. 417 U.S. 85 (1974), of an "association" of lawyers, 
not a partnership, U.S. v. Schoendorf, 454 F.2d 349 (7th Cir. 1971), of an 
inpersonal partnership with all the aspects of a corporate enterprise, In re Mal 
Bros. Contracting Co .• 444 F.2d 615 (3d Cir.), cert. denied, 404 U.S. 857 (1971), 
of a general partner of five limited partnerships, U.S. v. Silverstein. 314 F.2d 789, 
791 (2d Cir.), cert. denied. 374 U. S. 807 (1963), of a two-man partnership, after 
the death of one, regarding papers not the private property of the surviving 
partner, U.S. v. Hankins. 565 F.2d 1344 (5th Cir. 1978), cert. denied, 440 U.S. 909 
(1979). 

A witness may not create a privilege as to his accountant's work papers by 
taking possession of, or title to them, or by transferring custody of those papers to 
his attorney. Where records in a safe in corporate custody are individually owned, 
the individual owner may claim the privilege so long as the corporation has no 
access to the safe. U.S. v. Guterma. 272 F.2d 344 (2d Cir. 1959). That the entries 
in private documents were actually written by another person does not vitiate the 
privilege Wilson v. U.S .• 221 U.S. 361, 378 (1911). 

Although the priVilege prevents compulsory production of private documents 
which may tend to incriminate the witness, it is usually inapplicable when the 
witness does not have possession of the documents or papers. Johnson v. U.S., 
228 U.S. 457 (1913); U.S. v. Cohen, 388 F.2d 464 (9th Cir. 1967). When records 
have been surrendered to an independent accountant to prepare tax returns, the 
taxpayer has relinquished any claim to the privilege; the element of compulsion is 
lacking. Couch v. U.S., 409 U.S. 322 (1973); In re Horowitz. 482 F.2d 72, 82-87 
(2d Cir.), cert. denied, 414 U.S. 867 (1973);. U.S. v. Rosenstein. 474 F.2d 705, 715 
(2d Cir. 1973). See U.S. v. Falley, 489 F.2d 33 (2d Cir. 1973) (document must be 
owned, possessed, and self-incriminating before fifth amendment privilege 
attaches); U.S. v. Cleveland Trust Co., 474 F.2d 1234 (6th Cir.), cert. denied, 414 
U.S, 866 (1973) (financial record submitted to a trust company with application 
for a loan). 

Records req uired to be kept as part of a regulatory scheme with public 
purposes are not "private" and thus are not subject to a claim of privilege. 
Shapiro v. U.S., 335 U.s. 1 (1948) (records required by OPA); U.S. v. Turner, 480 
F.2d 272, 276 (7th Cir. 1973) (records of a tax preparer); U.S. v. Kaufman, 429 
F.2d 240, 247 (2d Cir.), cert. denied, 400 U.S. 925 (1970); U.S. v. Stirling, 571 
F.2d 708 (2d Cir.), cert. denied, 439 U.S. 824 (l978) (SEC records of a broker
dealer). A doctor's records of acquisition and distribution of amphetamines, made 
and kept pursuant to regulation, are not protected by the privilege. U.S. v. 
Warren, 453 F.2d 738 (2d Cir.), cert. denied, 406 U.S. 944 (l972). The requirement 
of the Jenkins Act, 15 U.S.C. §§375-378, that a seller or shipper of cigarettes in 
interstate commerce file a monthly statement of such shipments with the state 
tobacco tax administration does not violate the fifth amendment privilege. U.S. v. 
E. A. Goodyear, Inc., 334 F. Supp. 1096 (S.D.N.Y. 1971). Nor does the privilege 
protect against the use of records filed by an attorney as required with a state 
court which show, inter alia, amounts received on a contingent fee basis. U.S. v. 
Silverman, 449 F.2d 1341, 1345 (2d Cir. 1971), cerro Jenied, 405 U.S. 918 (1972). 
Required reports in bankruptcy proceedings were properly admitted against the 
defendant in a subsequent trial for concealing assets. U.S. v. Falcone, 544 F.2d 
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607 (2d Cir. 1976), cert. denied, 430 U.S. 916 (1977). However, a claim of the 
privilege may be a complete defense to a charge of failure to pay a tax or keep a 
record if the court finds that the statute requires information which has no public 
aspect, is of a kind not customarily kept by the defendant, is not required in an 
essentially noncriminal and regulatory area, and compliance would subject 
petitioner to a real and appreciable risk of incrimination. Leary v. U.S., 395 U.S. 
6, 16-18 (1969) (marijuana transfer tax); Haynes v. U.S., 390 U.S. 85,95-100 
(1968) (possession of unregistered firearm); Grosso v. U.S., 390 U.S. 62, 67-69 
(J968) (excise tax on wagering proceeds). See Marchelli v. U.S., 390 U.S. 39, 44-
57 (1968) (registration and payment of occupational ta~ on wagers). But if the 
statement made in attempted compliance with such a statute is false, the privilege 
is neither a defense to a perjury prosecution, U.S. v. Knox, 396 U.S. 77 (1969), 
nor a proper objection to the admissibility of the statement at a trial, U.S. v. 
Willoz, 449 F.2d 1321, 1324-1325 (5th Cir. 1971). 

2. SCOPE OF THE PRIVILEGE 

The privilege aga inst self-incrimination extends not only to "answers that 
would in themselves support a conviction under a federal crimimll statute," but 
also to answers that furnish a link in the chain of evidence necessary for 
prosecution. Holfman v. U.S., 341 U.S. 479, 486 (1951). This is so even though 
the crime that would be revealed is only collateral to the matter under inquiry. See 
Malloy v. Ho~an, 378 U.S. I, 11 (1964); U.S. v. Doto, 205 F.2d 416 (2d Cir. 
1953). The privilege has also been held to apply where the information compelled 
would supply an investigatory lead or focus investigation on a witness. Kastigar v. 
U.S., 406 U.S. 441, 460 (1972). See a/so U.S. v. Po we, 591 F.2d 833 (D.C. Cir. 
1978). 

The original rule in Holfman v. U.S., supra, pertaining to federal 
prosecutions, was extended by the Supreme Court in Murphy v. Water/ront 
Commission, 378 U.S. 52 (1964), to protect both state and federal witnesses 
against incrimination in either system. Id. at 77-78. See a/so U.S. v. Domenech. 
476 F.2d 1229, 1231 (2d Cir.), cert. denied. 414 U.S. 840 (1973). The law currently 
is unsettled on whether a witness may present possible foreign prosecution as the 
basis for his claim of privilege. It has been held. however, that a witness may not 
make such a c1ai m if he has been granted immunity against the use of his 
testimony in federal and state prosecutions. In re Federal Grand Jury Witness, 597 
f'.2d 1166 (9th Cir. 1979); U.S. v. Yana~ita, 552 F.2d 940 (2d Cir. 1977). In any 
event? the witness claiming the privilege must demonstrate a real and substantial 
fear of foreign prosecution, Zicarelli v. New Jersey Investigation Commission, 406 
U.S. 472, 478 (1972) (fifth amendment issue not reached), but the witness cannot 
make this showing where his testimony is given before a federal grand jury and is 
subject to the secrecy rules, In re Tierney, 465 F.2d 806 (5th Cir. 1972), or if the 
questions objected to would not elicit facts that occurred in the foreign country, 
U.S. v. Doe, 361 F. Supp. 226 (E.D. Pa.), a/I'd mem., 485 F.2d 682 (3d Cir. 
1973), cerro denied, 415 U.S. 689 (1974). 

A witness may not refuse to answer on the ground that his answers might 
tend to disgrace him or bring him into disrepute; the fifth amendment applies 
solely to incrimination. U.S. v. Frascone, 299 F.2d 824, 827 (2d Cir.), cerro denied, 
370 U.S. 910 (1962); Brown V. Walker, 161 U.S. 591, 598 (1~96) (the latter case 
also discusses inapplicability of privilege where incrimination is not possible by 
reason of prior conviction or acquittal, statute of limitations, pardon, or 
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immunity). See U.S. V. Stewart. 445 F.2d 897, 900 (8th Cir. 1971), regarding the 
statute of limitations. Upon a grant of derivative and use immunity there is no 
danger of incrimination, and testimony may be compelled. Kastigar V. U.S., 406 
U.S. 441 (1972). See also U.S. V. Frumento. 552 F.2d 534 (3d Cir. 1977); U.S. v. 
Silk man, 543 F.2d 1218 (8th Cir. 1976), cert. denied, 431 U.S. 919 (1977); Block V. 

Consino, 535 F.2d 1165 (9th Cir.), cert. denied, 429 U.S. 861. 
Conviction of a crime may result in limitation or termination of the privilege 

against self-incrimination as to that crime. A convicted defendant, serving a period 
of probation as all or part of his sentence, may not rely on the privilege in 
refusing to answer questi~ns asked by a probation officer., Such a refusal may 
result in revocation of the probation and the imposition of a jail sentence. U.S. v. 
Manfredonia, 341 F. Supp. 790, 794-795 (S.D.N. Y.), a/I'd per curiam on opinion 
below, 459 F.2d 1392 (2d Cir.), cen denied. 490 U.S. 851 (1972). 

Exercise of the privilege is not restricted to criminal matters; it may be 
claimed in any proceeding where persons are called upon to give testimony. In re 
Gault, 387 U.S. I, 47 (1966); Murphy V. Waterfront Commission, 378 U.S. 52, 94 
(1964) (White, J., concurring). See De Vita v. Sills, 422 F.2d 1172, 1177 (3d Cir. 
1970) (disciplinary proceedings against an attorney); Yiu Fong Cheung v. INS, 418 
F.2d 460, 464 (D.C. Cir. 1969) (alien deportation proceedings). The witness must, 
however, have reasonable cause to apprehend danger from a dir,ect answer. N LRB 
V. Trans Ocean Export Packin~, Inc., 473 F.2d 612, 617 (9th Cir. 1973); U.S. V. 

Seewald, 450 F.2d JJ59, JJ63 (2d Cir. 1971), cert. denied, 405 U.S. 978 (1972). 
The fifth amendment protects only evidence that is testimonial or 

communicative in nature from compelled disclosure. Schmerber V. California, 384 
U.S. 757 (1966). The privilege does not prohibit the introduction in evidence of 
information obtained through an examination or display of physical 
characteristics. Thus a piece of clothing may be put on a defendant to ascertain if 
it fits. See, e.~., Holt V. U.S., 218 U.S. 215, 252 (1910) (blouse); U.S. v. Roberts, 
48 I F.2d 892, 895 (5th Cir. 1973) (stocking mask). A defendant may be compelled 
to yield his shoes to police. Jones V. U.S., 405 U.S. 957 (1972); U.S. v: De Larosa, 
450 F.2d 1057, 1067 (3d Cir. 1971), cert. denied, 405 U.S. 927 (1972). A passport 
is admissible on a cocaine importation charge to show presence in a country, as 
entries thereon are neither testimonial nor violative of the fifth amendment. U.S. 
V. Friedman, 593 F.2d 109 (9th Cir .. 1979). Standardized medical tests, such as the 
extraction of blood samples, may be made. Schmerber V. California, 384 U.S. 757 
(1966). Police may take sampJet scrapings from a suspect's fingernails, cf. Cupp v. 
Murphy, 412 U.S. 291 (1973) (fifth amendment issues not raised), or swab a 
suspect's hands with a solution to discover traces of nitrate, U.S. V. Love, 482 
F.2d 213 (5th Cir.), cert. denied, 414 U.S. 1026 (1973). A suspect may be required 
to furnish handwriting or voice exemplars and submit to fingerprinting. U.S. V. 

Dionisio, 410 U.S. 1 (1973); Gilbert V. California, 388 U.S. 263 (1967); U.S. v. 
Doe, 457 F.2d 895 (2d Cir. 1972), cert. denied, 410 U.S. 941 (1973); U.S. v. 
Gibson, 444 F.2d 275, 277 (5th Cir. 1971); U.S. v. /zzi, 427 F.2d 293, 295-296 (2d 
Cir.), cerro denied, 399 U.S. 928 (1970); U.S. V. Doe, 405 F.2d 436 (2d Cir. 1968). 
An individual may be required to appear in a lineup, perform movements, speak 
certain phrases, or exhibit identifying marks on his body. U.S. V. Wade, 388 U.S. 
218,221-223 (1967). See Stovall V. Denno, 388 U.S. 293 (1967); U.S. v. McCarthy, 
473 F.2d 300, 304 n.3 (2d Cir. ~972) (tattoo marks). 

The trial court may order a mental examination of the accused under 18 
U.S.C. §4244. U.S. V. Baird, 414 F.2d 700 (2d Cir. 1969), cert. denied, 396 U.S. 
1005 (1970). lilt see U.S. V. Driscoll, 399 F.2d 135 (2d Cir. 1968). However, where 
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sanity was the sole issue, compelling the defendant to exercise his own peremptory 
challenges, necessarily revealing information such as his thought process, was held 
to produce unreliable information and also to violate his privilege again~t self
incrimination. Walker v. Butterworth, 599 F.2d 1074 (1st Cir. 1979), cert. denied, 
100 S. Ct. 288 (1980). A videotape of the defendant's confession is, in itself, not 
violative of the fifth amendment protection. Hendricks v. Swenson, 456 F.2d 503 
(8th Cir. 1972). 

3. EXERCISE OF THE PRIVILEGE 
The government may call a witness even though it is aware he may claim the 

fifth amendment privilege. Namet 1'. U.S .. 373 U.S. 179, 188 (1963); U.S. v. 
Leighton. 265 F. Supp. 27,37 (S.D.N.Y.), q/.rd, 386 F.2d 822 (2d Cir. 1967), cert 
denied. 390 U.S. 1025 (1968). A witness may not avoid appearing by submitting 
an affidavit stating that he will claim the privilege and refuse to testify, U.S. v. 
Pilnick. 267 F. Supp. 791, 798-799 (S.D.N. Y. 1967), or refuse to be sworn, U.S. v. 
Romero. 249 F.2d 371, 375 (2d Cir. 1957). The reluctance of a witness to testify at 
trial can be adequately established only by compelling his presence and 
questioning him before the court, but this testing need not take place before the 
jury. U.S. v. Sanchez. 459 F.2d 100 (2d Cir.), cert. denied. 409 U.S. 8?4 (197.2). 
Usually, the privilege must be claimed separately in respect to each questIOn whIch 
the witness refuses to answer; and, in general, the claim may not be asserted 
before the stating of the question. U.S. v. Harmon. 339 F. 2d 354 (6th Cir. 1964), 
cen. denied. 380 U.S. 944 (1965). But where the position of the witness at a 
hearing is virtually that of an accused on trial, his blanket refusal to answer may 
be justified. Maffie 1'. U.S .. 209 F.2d 225 (1st Cir. 1954); Marcello. \:. U.s. •. 196 
F.2d 437 (5th Cir. 1952). While the prosecutor cannot repeatedly ehclt assertIons 
of the fifth amendment privilege without a reasonable relation to the direct 
testimony, if the defendant makes an issue of his credibility such a line of 
questioning is not improper. U.S. v. Hearst. 563 F.2d 1331 (9th Cir. 1977), cert. 
denied. 435 U.S. 1000 (1978). However, in these circumstances, impeachment of 
the credibility of an accomplice, who testifies in the trial of the defendant, cannot 
be the basis for introduction of the accomplice's confession which implicates the 
defendant. Dou~/as v. Alahama. 380 U.S. 415 (1965). 

The witness must exercise the privilege; the court cannot do so when the 
witness is not reluctant to answer a' question. U. S. v. Co~ver. 571 F.2d 941, 946 
(5th Cir.), cert. denied, 439 U.S. 933 (1978). Once the privilege is asserted, the 
court must use discretion and "personal perceptions of the peculiarities of the 
case" to determine if the claim is valid. In Hoffman v. U.S., 341 U.S. 479 (1951), 
the Supreme Court delineated the test, at 486-487: 

The witness is not exonerated from answering merely because he 
declares that in so doing he would incriminate himself-his say-so does 
not of itself establish the hazard of incrimination. It is for the court to 
say whether his silence is justified ... and to require him to answer if it 
clearly appears to the court that he is mistaken. To sustain the 
privilege, it need only be evident from the implications of the question, 
in the setting in which it is asked, that a responsive answer to the 
question or an explanation of why it cannot be answered might be 
dangerous because injurious disclosure could result. The trial judge in 
appraising the claim must be governed as much by his personal 
perception of the peculiarities of the case as by the facts actually in 
evidence. 
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See in re Bro~na, 589 F.2d 24 (1st Cir. 1978); In re U.S. Hoffman Can CO/p., 373 
F.2d 622 (3d Cir. 1967); U.S. v. Frascone. 299 F.2d 824 (2d Cir.), cert. denied, 370 
U.S. 910 (1962); U.s. v. Tri~ilio, 255 F.2d 385 (2d Cir. 1958); U.S. v. Gordon, 236 
F.2d 916 (2d Cir. 1956). 

When it is not readily evident from the question itself or the setting in which 
it is asked that an injurious disclosure might result from either a response or an 
explanation why no response could be: given, as, for example, when large num
bers of documents are subpoenaed by the grand jury, the witness may not be 
free to rest on a blanket claim of the privilege but may be required to make an in 
camera showing to the court of how each response may tend to incriminate him. 
In re Horowitz. 482 F.2d 72, 82 n.11 (2d Cir.), cert. denied, 414 U.,S. 867 (1973). 
See U.S. v. Reynolds. 345 U.S. 1,8-9 (1958); Brown v. U.S., 276 U.S. 134 (1928). 
This is the procedure currently followed when an Internal Revenue Service 
summons in a civil investigation is resisted on the fifth amendment claim of 
privilege. U.S. v. Ponder. 475 F.2d 37, 39 (5th Cir. 1973); U.S. v. Roundtree, 420 
F.2d 845, 852 (5th Cir. 1969). See Donaldson v. U.S., 400 U.S. 517,531-536 
(1971), holding that the summons must be issued in good faith before any 
recommendation for prosecution. 

A witness may refuse to testify upon a showing the privilege could be asserted 
properly regarding all relevant questions. See. e.g .. U.S. v. Harris. 542 F.2d 1283 
(7th Cir. 1976), cert. denied. 430 U.S. 934 (1977); U.S. v. Melchor Moreno, 536 
F.2d 1042 (5th Cir. 1976). Before excusing a witness from testifying, the court 
must determine that the witness will assert the privilege as to essentially all 
questions which may be asked of him, U.S. v. Reese. 561 F.2d 894 (D.C. Cir. 
1977), and whether reasonable grounds exist to fear incrimination. U.S. v. 
Melchor Moreno. supra. A refusal to testify must not be permitted where a 
narrower application of the privilege adequately protects the witness' rights. Id. 

4. REGISTRATION AND REPORTING PROVISIONS 

The government may not prosecute someone for failing to register or report 
activities or possessions when the registration or filing of the report would subject 
the individual to substantial hazards of self-incrimination. Thus, for example, the 
government may not prosecute fer failure to pay" wagering taxes or failure to 
register as someone liable to pay wagering taxes because wagering activity subjects 
a participant to possible state and federal prosecution. Marchelli v. U.S., 390 U.S. 
59 (1968). See also Haynes v. U.S .• 390 U.S. 85 (1968) (registration of sawed-off 
shotgun); Grosso v. U.S .. 390 U.S. 62 (1968) (wagering tax and registration 
statement); U.S. v. Lewis, 475 F.2d 571 (5th Cir. 1972); Communist Party v U.S., 
384 F.2d 957 (D. C. Cir. 1967) (party registration violated fundamental fifth 
amendment rights of its members). 

A forfeiture proceeding for failure to pay wagering taxes, although civil in 
form, is criminal in nature, and the privilege against self-incrimination is therefore 
a defense. U.S. v. U.S. Coin & Currency, 401 U.S. 715 (1971). However, the 
privilege is not a bar to a civil action to recover either the wagering tax or the tax 
on the transfer of marijuana. Simmons v. U.S., 476 F.2d 715 (10th Cir. 1973); 
Cancino v. U.S., 451 F.2d 1028 (Ct. Cl. 1971), cert. denied, 408 U.S. 925 (1972). 

The fifth amendment privilege is· not a defense, however, where there is no 
"real and substantial pos~ibiJity" that the registration provisions will be utilized. 
Minor v. U.S., 396 U.S. 87, 93 (1969). (marijuana and heroin order forms); 
McCulcheon v. Bleile, 483 F.2d 256 (5th Cir. 1973); U.S. v, Castanon, 453 F.2d 
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932 (9th Cir.), rert. denied. 406 U.S. 922 (1972). See also U.S. v. Whitehead, 424 
F.2d 446 (6th Cir. 1970) (alcohol tax law). In California v. Byers, 402 U.S. 424 
(1971). the Supreme Court looked to the essentially regulatory nature of a statute 
requiring a driver involved in a car accident to stop and give his name and address 
and the slight likelihood of incrimination this entailed, in holding the statute did 
not violate the privilege. Similarly, a court order requiring a defendant, found in 
violation of the antifraud provisions of the securities laws, to report all future 
transactions, was not violative of the privilege. SEC v. Radio Hill Mines Col, 
Ltd., 479 F.2d 4, 7 (2d Cir. 1973). Nor is the National Firearms Act, 26 U.S.C. 
§§5801-5803, a violation of the privilege. U.S. v. Freed, 401 U.S. 601 (1971); U.S. 
v. Black. 472 F.2d 130 (6th Cir. 1972), cert. denied. 411 U.S. 969 (1973). 

Similarly, the Comprehensive Drug Abuse Prevention and Control Act of 
1970, 21 U.S.c. §§801-904, has eliminated the fifth amendment problems dealt 
with in LRary v. U.S .. 395 U.S. 6 (1969), and U.S. v. Covington, 395 U.S. 57 
(1969), concerning the marijuana transfer tax, for crimes committed after that 
date. The provisions of Title III of the Omnibus Crime Control and Safe Streets 
Act of 1968 (18 U.S.c. §§25 10-2520, as amended by the Organized Crime Control 
Act of 1970) permitting electronic surveillance of oral and wire conversations, do 
not violate the fifth amendment. U.s. v. Tortorello, 480 F.2d 764, 774 n.6 (2d 
Cir.), cert. denied. 414 U.S. 866 (1973) (cases collected); U.s. v. Bobo, 477 F.2d 
974, 981 (4th Cir. 1973), ('en denied. 421 U.S. 909 (1975); U.S. v. Calero. 473 
F.2d 489, 501 (3d Cir.), cert. denied. 417 U.S. 918 (1974). 

A taxpayer is required to report his income from an illegal source, even 
though it may increase his risk of prosecution. U.S. v. Sullivan. 274 U.S. 259 
(1927) (bootlegger's failure to file a return). Similarly, the privilege does not 
authorize false answers on a filed return. U.S. v. Knox. 396 U.S. 77 (1969). The 
privilege against self-incrimination 'also is not violated by introduction of a 
defendant's tax returns into evidence as proof of a federal gambling conspiracy, 
because disclosures made without claiming the privilege remove the element of 
compulsion. Garner v. U.S .. 424 U.S. 648 (1976). 

Inspection of packages and briefcases of persons entering a United States 
cOUithouse does not violate the privilege. Barrett v. Kunzig, 331 F. SUpp. 266, 274 
(M.D. Tenn. 1971), cert. denied. 409 U.S. 914 (1972). 

Statements obtained under threat of removal from office are "compelled" or 
"coerced" and may not be used in a subsequent criminal proceeding. Garrity v. 
New Jersey, 385 U.S. 49": (1967). A statute providing for removal from office for 
refusal to testify or wa~vi:! immunity against subsequent criminal prosecution is 
unconstitutional in that it compels self-incrimination by imposing sanctions. 
Lefkowitz v. Cunningham. 431 U.S. 801 (1977). A witness has no fifth amendment 
right to refuse to answer questions directly related to the performance of his 
official duties. However, the witness may not be fired from his post for refusing to 
waive the privilege; he may not be made to suffer penalties on account of his 
insistence upon ,his constitutional right. Uniformed Sanitation Men AssoCiatiqn, 
Inc. v. Commissioner of Sanitation, 392 U.S. 280 (1968); Gardner v. Broderick, 
392 U.S. 273 (1968). See Spevack v. Klein, 385 U.S. 511 (1967) (disbarment); 
Turley v. Le/kowitz, 342 F. Supp. 544 (W.O.N.Y. 1972), a.rrd 414 U.S. 70 (1973). 

5. WAIVER OF THE PRIVILEGE 
Waiver of the privlege against self-incrimination may take many forms and 

may be made at any time, even after immunity has been secured. Smith v. U.S., 
337 U.S. 137, 150 (1949). 
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One who volunteers information at any time does not meet the fifth 
~m~n~me.nt's requirement of "compulsion." Thus voluntary disclosure of an 
mcnmmatmg fact waives the privilege as to that and all other relevant facts where 
no further incrimination would result. Garner v. U.S .. 424 U.S. 648 (1976) (tax 
r~turn.s). Otherwise, permitting a witness to testify selectively may result in a 
distortIOn of the facts. Rogers v. U.S .. 340 U.S. 367, 371 (1951). See Mallo I' v. 
Hogan, 378 U.S. I, 14' (1964); U.S. v. Courtney. 236 F.2d 921 (2d Cir. \956).' But 
see Shendal v. U.S., 312 F.2d 564 (9th Cir. 1963). 

For a waiver tf) be effective, it must be knowing and voluntary, with sufficient 
awareness of relevant circumstances and likely consequences. Brady 1'. U.S .• 397 
U.S. 742, 748 (1970); U.S. v. Larry. 536 F.2d 1149 (6th Cir. 1976), ('erl. denied, 
42? ~.S. 984 (1976). Failure to establish a knowing wavier of the fifth amendment 
pnvl1ege prevents the admission of any statements made while in a custodial 
~t~o~phere. Miranda v. Arizona. 384 U.S. 436,476 (1966). But, where 
I?cnmmatory statements are given by an uncounseled person who is ignorant of 
~Ifth amendment rights in a civil trial, the statements are not thereby inadmissible 
m a. subse~uent criminal case. U.s. 1'. While. 589 F.2d 1283 (5th Cir. 1979). Where 
a. wltne.ss IS not advised of his privilege against self-incrimination at his first trial, 
hiS testimony there cannot be considered a waiver for purposes of his second trial. 
U. S. v. Larry. supra. 

Waiver must be clear and unequivocal. In Emspak v. U.S .. 349 U.S. 190 
(1955), the witness was interrogated as follows: "This is a voluntary statement. 
You do not claim immunity with respect to that statement?" He answered, "No." 
Id .. at 196. The Court held that there was sufficient ambiguity to prevent finding a 
waiver .. ~'To conclude otherwise would be to violate this Court's own oft-repeated 
admOnitIOn that courts 'must indulge every reasonable presumption against waiver 
of fundamental constitutional rights.' " Id. at 198. Defendant's statement that he 
~oul~ . not answe~ :'any" of the prosecutor's questions constituted a proper 
mvocah.on of the priVilege. U.S. v. Urasovich, 580 F.2d 1212 (3d Cir. 1978). 

Waiver does not automatically occur as a result of a contractural obligation. 
Set'. e.g., Gardner v. Broderick. 392 U.S. 273 (1968) (police officer); Curcio v. 
U.S .. 354 U:S. 11.8 (1957) (secretary-treasurer of a union); Morgan v. Thomas. 448 
F.2d 13~6 (5th Or. 1971), cert. denied. 405 U.S. 920 (1972) (surety on a bond). 

. Walve.r occurs by the accused's plea of guilty only in respect to the crime for 
which. he IS charged .. See U.S. v. Damiano. 579 F.2d 1001 (6th Cir. 1978). When 
the ~Itness has ad mltted all the elements of the crime, he cannot withhold mere 
details such as the name of the person to whom embezzled monies were delivered 
U.S. v. St. Pierre. 132 F. 2d 837 (20 Cir. 1942), c,prl. dismissed. 319 U.S. 4i 
(1943), unless such details could supply leads which might result in his conviction 
of a~other crime, U.S. v. Yurasovich. 580 F.2d 12i2 (3d Cir. 1978); U.S. v. 
Damiano. supra; U.S. v. Courtney. 236 F.2d 921 (2d Cir. 1956). Cf, Rogers v. 
U.S .• ~? U.S. 367 (1951). A witness convicted on a conspiracy charge may claim 
th~ pnvllege on the theory he could be prosl:!cuted on the underlying substantive 
cr~mes even though no charges are outstanding. U.S. v. Miranti, 253 F.2d 135 (2d 
Clr. 1958) (also holdi.ng that a waiver is no~ effective at a second appearance 
before the same gra~d Jury after a lapse of time; a witness may claim the privilege 
before the grand Jury even though he has .previously made the incriminating 
stat~ment to an FBI agent). See U.S. v. Domenech. 476 F.2d 1229 (2d Cir.), cert. 
demed, 4!4 U.S. 840 (1973), in which a codefendant who had pleaded gUilty to 
on~ ch~rge,. ~ut had a remaining charge yet to be dismissed, was permitted to 
claim hiS pnvllege when called as a witness by the defense. However, a defendant 



15-10 PRIVILEGES 

who testifies concerning one charge waives the privilege for cross-examination on 
matters reasona~ly related to the subject matter and direct examination. U.S. v. 
Lamb, 575 F.2d 1310 (10th Cir.), cert. denied, 439 U.S. 854 (1978). See, e.g., U.S. 
v. Hood. 593 F.2d 293 (8th Cir. 1979), where the defendant testified he had 
offered to talk to the FBI, and the court upheld cross-examination on his refusal 
to make statements to other law enforcement authorities. See also U.S. v. 
Brannon, 546 F.2d 1242 (5th Cir. 1977); U.S. v. Palmer, 536 F.2d 1278 (9th Cir. 
1976). Similarly, failure to claim the privilege as to certain questions is a waiver 
regarding all questions on the same subject matter. U.S. v. O'Henry's Film Works, 
Inc., 598 F.2d 313 (2d Cir. 1979). 

In Brown v. U.S., 356 U.S. 148 (1958), the Court held that the privilege had 
been waived as to questions asked on cross-examination relevant to the witness' 
direct examination. See U.S. v. Hearst, 563 F.2d 1331 (9th Cir. 1977), cert. denied, 
435 U.S. 1000 (1978). But see U.S. v. Rogers, 475 F.2d 821, 827 (7th Cir. 1973); 
U.S. v. Lipton, 467 F.2d 1161,1167 n.13 (2d Cir. 1972), cert. denied, 410 U.S. 927 
(1973); U.S. v. Kravitz, 281 F.2d 581, 588 (3d Cir. 1960), cert. denied, 364 U.S. 
941 (1961); Hamer v. U.S., 259 F.2d 274, 281 (9th Cir. 1958), cert. denied. 359 
U.S. 916 (1959) (government witness permitted to raise privilege on cross
examination). 

The effect of a waiver is limited to the particular proceeding in which the 
waiver occurs. U.S. v. Yurosovich. supra.' U.S. v. Cain, 544 F.2d 1113 (1st Cir. 
1976). A witness who testifies before a grand jury may still invoke the privilege at 
trial. But see U.S. v. Davis. F.2d (D.C. Cir. 1979), where the court 
held t.hat statements before a grand jury pursuant to a plea agreement could be 
used against the defendant at trial when necessary after the plea was withdrawn. 
U.S. v. Licavoli, 604 F.2d 613 (9th Cir. 1979) cert. denied. 48 U.S.L.W. 3733 
(1980). Similarly, statements made by a defendant during a supression hearing are 
not admissible at trial on the issue of guilt, Simmons v. U. S., 390 U.S. 377 (1968); 
U.S. v. Frazier, 476 F.2d 891, 897, 903 (D.C. Cir. 1973), but may be admissible 
for impeachment purposes. See, e.g., Woody v. U.S., 379 F.2d 130 (D.C. C~r. 
1967), cerr. denied, 389 U.S. (1962), and Gordon v. U.S., 383 F.2d 936 (D.C. Clr. 
1967), cert. denied, 390 U.S. 1029 (1967). A witness does not waive his fifth 
amendment privilege when examined on matters which relate only to credibility, 
even though the witness is also the accused. Rule 608(b), Fed. R. Evid. However, 
when a defendant asks a magistrate for appointed coun~el and lies about his 
assets, the government may use his false statements in its direct case at his trial 
without violating fifth or sixth amendment rights. U.S. v. Kahan, 415 U.S. 239 
(1974). 

Taking the stand does not constitute a Wfliver of earlier exercises of the fift~ 
amendment privilege. In Grunewald v. U.S., 3~.:s U.S. 391 (1957), the Court held It 
was prejudicial error to permit revelation, on cross-examination of the pe~itioner, 
of petitioner's claim of the fifth amendment privilege before the grand Jury, ~o 
impeach credibility. Similarly, in Charles v. Anderson, .610. F.2d 417 (6th ~Ir. 
1979), the court distinguished between cross-examinatIOn about a pflor 
inconsistent statement .and cross-examination about a previous failure to give his 
present statement concerning the events, the latter being deemed unconstitutional. 
The court acknowledged that ... ,. the line of demarcation between permissible 
and impermissible cross-examination may be too difficult to discern." Id. at 422. 
In Travis v. U.S .• 247 F.2d 130, 133 (10th Cir. 1957), this reasoning was extended 
to a case where a character witness was asked whether he had ever heard that the 
defendant invoked the fifth amendment before a congressional investigating 
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commitree. In U.S. v. Gross. 276 F.2d 816, 821 (2d Cir.), cert. denied, 363 U.S. 
831 (1960), the court held it was error for the prosecutor to ask the defendant on 
cross-examination whether he had told the same story to a congressional 
committee, on the ground that the witness' "no" answer could have given rise to 
an inference in the jurors' minds that he had invoked the fifth amendment before 
the committee. However, in U.S. v. Sing Kee, 250 F.2d 236, 240-241 (2d Clr. 
1957), cert. denied. 355 U.S. 954 (1958), the court upheld questions to a defense 
witness concerning invocation of the privilege before a grand jury, where on direct 
examination defense counsel had sought to bolster the witness' credibility by 
indicating that the witness had been entirely cooperative and candid before the 
grand jury, and where, under the specific circumstances, the jury would not have 
been likely to infer the defendant's guilt from the witness' refusals to answer. See 
U.S. v. Glasser. 443 F.2d 994, 1006 (2d Cir.), cert. denied, 404 U.S. 854 (1971). In 
Stewart v. U.s.. 366 U.S. 1 (1961), the Court reversed a conviction where the 
prosecutor asked the defendant on cross-examination whether he had testified at 
his earlier trials, thereby suggesting that he had previously exercised his privilege 
not to testify. See U.S. v. Semensohn. 421 F.2d 1206, 1209-10 (2d Cir. 1970) (error 
to ~gk defendant why he had not discussed matters with government agents); U.S. 
v. Mullings. 364 F.2d 173, 175 (2d Cir. 1966); Faqundes v. U.S., 340 F.2d 673, 
677-678 (1st Cir. 1965) (error to impeach defendant on his refusal to talk and 
request for counsel upon arrest); U.S. v. Walker. 313 F.2d 236, 239 (6th Cir.), 
cert. denied, 374 U.S. 807 (1963); U.S. v. Provoo, 215 F.2d 531 (2d Cir. 1954), 
affd, 350 U.S. 857 (1955). See also U.S. v. Hale, 422 U.S. 171 (1975); U.S. v. 
Rose. 525 F.2d 1026 (2d Cir. 1975), cert. denied, 424 U.S. 956 (1976). Post-arrest 
silence following Miranda warnings cannot be used to impeach an explanation 
given at trial. Doyle v. Ohio. 426 U.S. 610 (1975). However, proof that a 
defendant remained silent in the face of questioning upon arrest may constitute 
harmles3 error when there is overwhelming evidence of guilt. Rothschild v. New 
York. 525 F.2d 686 (2d Cir. 1975); U.S. v. Williams, 523 F.2d 407 (2d Cil'. 1975). 
Cf. U.S. v. Sobell. 314 F.2d 314 (2d Cir.), cert. denied, 374 U.S. 857 (1963). But 
see U.S. 'I. Tomaiolo. 249 F.2d 683, 690-693 (2d Cir. 1957), where it was held 
error to ask defense witness if he refused to testify before grand jury. 

6. COMMENT ON FAILURE TO TESTIFY 
A defendant in a criminal trial has the right either to take the stand or not, as 

he chooses, and his failure to take the stand may not be commented upon by the 
prosecution. 18 U.S.c. §3481; Griffin v. Cal{fornia, 380 U.S. 609 (1965). 

B. PRIVILEGED COMMUNICATIONS 
Privileged communications, even if highly probative and trustworthy, are 

protected from disclosure because "their disclosure is inimical to a principle or 
relationship ... tha.t society deems worthy of preserving and fastening." Graham 
C: Lilly, An Introduction to the Law of Evidence (1978) at 317. 

As a general rule, privileges and exclusionary rules can be asserted only by 
persons whose privacy is affected. Privileges usually can be claimed only by the 
owner of the privilege, that is, by the person vested with the relationship protected 
by that particu!ar priVilege, whether he be a party or a witness. U.S. v. Hoffa, 349 
F.2d 20 (6th Ci.r. 1965), affd, 385 U.S. 293 (1966). 

Privileges of witnesses in criminal cases are governed by the "principles of 
common law as they may be interpreted by courts of the United States in the light 
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of reason and experience." Rule 501, Fed. R. Evid.; Rule 26, Fed. R. Crim. P. 
Unlike civil cases where reference to state law is mandatory, in criminal cases 
courts are merely permitted to refer to state law for guidelines, if appropriate, 
under Rule 501 and Rule 26. See U.S. v. Allery, 526 F.2d 1362 (8th Cir. 1975). 
However, the Supreme Court recently reiterated that "the admissibility of evidence 
in ,::riminal trials in the federal courts 'is to be controlled by common-law 
principles, not by local statute,' " and held that an evidentiary privilege for a state 
legislator under that state's constitution did not compel application of the privilege 
in a federal criminal prosecution. U.S. v. Gillock, 100 S. Ct. 1185, 1190 (1980). 

1. MARITAL COMMUNICATIONS PRIVILEGE 
Two distinct privileges arising from th,e marital relationship are recognized by 

federal courts. The first is the "adverse testimony" or "anti-marital facts" privilege, 
which permits one spouse to refrain from testifying adversely against the other. 
See, e.g., Hawkins v. U.S., 358 U.S. 74, 75-76 (1958); U.S. v. Lustig, 555 F.2d 737 
(9th Cir,), cerr. denied, 434 U.S. 926 (1977); U.S. v. Smith, 533 F.2d 1077, 1079 
(8th Cir. 1976). The second and more traditional type of privilege protects 
confidential communications arising from the madtal relationship. Blare v. U.S., 
340 U.S. 332, 333 (1954); U. S. v. Lilley, 581 F.2d 182 (8th Cir. 1978); U. S. v. 
Lustig, supra,' U.S. v. Fisher. 518 F.2d 836 (2d Cir. 1975), cert. denied, 423 U.S. 
lO72 (1976). 

8. ADVERSE TESTIMONY PRIVILEGE 
The adverse testimony privilege stems from two principles of medieval 

jurisprudence: that an accused could not testify on his own behalf because of his 
interest in the proceedings, and that one spouse was incompetent to testify against 
the other because they were considered to be one person. With the evolution of 
this rule into one of privilege and not disqualification, its modern justification is 
"its perceived role in fostering the harmony and sanctity of the marriage 
relationship." See discussion in Trammel v. V.S., 'lO0 S. Ct. 906 (1980). 

The Supreme Court in Trammel adopted for the federal system the state law 
trend of erosion of an accused's privilege to bar adverse spousal testimony. With 
all justices concurring in the judgment, the Supreme Court modified its earlier 
ruling in Hawkins v. U.S .. supra. and held that the witness-spouse alone has the 
privilege of refusing to testify adversely. Consequently, in federal criminal 
proceedings a spouse can be neither compelled to testify nor precluded from 
testifying. 
, For the privilege to be available, the testimony in question must be adverse to 
the sp,ouse's interest in the case at hand. U.S. v. Burks, 470 F.2d 432 (D.C. Cir. 
1972). This privilege differs from that arising from confidential communications in 
two respects. First, it prohibits adverse testimony regardless of the source of 
knowledge, while the communications privilege covers only knowledge obtained 
t~rough confidential communications. Second, the privilege exists only when the 
accused and the prospective witness are married at the time of trial; the privilege 
ends at the termination of the marriage. Pereira v. U.S., 347 U.S. I (1954); U.S. v. 
Bolzer, 556 F.2d 948 (9th Cir. 1977); U.S. v. Lustig, 555 F.2d 737 (9th Cir.), cert. 
denied, 434 ,U.S. 926 (1977); U.S. v. Crockell, 534 F.2d 589 (5th Cir. 1976). 
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b. CONFIDENTIAL COMMUNICATIONS 
The s~ousal "confidential communications" privilege applies only to utterances 

or expressIOns by one spouse to convey a message to another. Pereira V. U.S., 347 
~.S. I (1954): For the privilege to extend to gestures, they must be communicative 
In nature or Intended as such. Id.,· U.S. v. Lewis, 433 F.2d 1146 (D.C. Cir. 1970). 
A husband's practice of secreting heroin on his wife was not such a 
commun.ication in U.S. v. Smith, 533 F.2d 1077 (8th Cir. 1976), nor were spousal 
obs~rvahons of a drug transaction in U.S. v. Lustig, 555 F.2d 737 (9th Cir.), cert. 
demed,. 434 U .S. 92~ (1977). Some courts have extended the privilege to cover 
expressIve acts, Fraser V. U.S., 145 F.2d 139 (6th Cir. 1944), ('ert. denied, 324 U.S. 
849 .( 19~5) (recognizing a ~ennessee statute extending the privilege to acts, but 
holding It does not necessartly extend to such "communication" in furtherance of 
a fraud), while others have declined to do so, Pool V. U.S., 260 F.2d 57 (9th Cir. 
1958) (regarding the manner in which a statement was made). 

One is protected from indirect as well as direct exposure of a marital 
comm~nica~io~. See. e.g .. Blau v. U.S .. 340 U.S. 332 (1951) (husband was asked 
for hIS ~If~ s whereabouts, which he learned only from her secret 
c~~muntcatlons). Only those communications which are confidential are 
pnvlleged, see. e.g.. U.S. V. COli on, 567 F.2d 958 (lOth Cir. 1977), cert. denied, 
4~6 U.S. 959 (1978), but all communications in private between a husband and 
WIfe are presumed to be confidential, Wo(f7e V. U.S., 291 U.S. 7, 14 (1934), unless 
the subject of the message or the circumstances of the communication show 
otherwi~e, .Blau v. U.S .. 340 U.S. at 333-334. Circumstances surrounding a 
commUlllCatlOn may remove the presumption of confidentiality. For example, the 
presence of a third party will automatically remove the presumption, U.S. v. 
B~rks, 470 F.2~ 432, 436-437 (D.C. Cir. 1972); U.S. V. Lustig, 555 F.2d 737 (9th 
Or.), cerl. dp.med. 434 U.s. 926 (1977), even if the third party is eavesdropping 
and the spouses are not aware of his presence, Hopkins V. Grimshaw, 165 U.S. 
342, 351. (1897);. Narten V. Eyman. 460 F.2d 184, 191 (9th Cir. 1969). A spouse 
may teStify to clrcum.stances whic~ would remove the presumption and thereby 
open the door to testImony regardmg the communication. PicC'iurro V. U.S., 250 
F.2d 585, 589 (8th Cir. 1958). If the subject of the communication indicates that it 
was intended to be published, no privilege will attach. Dobbins v. U.S., 157 F.2d 
257,260 .(D.C. Cir.), cert. denied. 329 U.S. 734 (1946) (business). 

Des~gn~d to encourage marital communications, the privilege is limited to 
commUntcatlons occurring during the marriage. See Lurwak v. U.S., 344 U.S. 604 
(1.953). This minimizes the possibility of suppressing testimony by marrying the 
wItness. U.S. V. Van Drunen. 501 F.2d 1393 (7th Cir. 1974), ('ert. denied, 419 U.S. 
1091 (1975). Communications which occur before the marriage, U.S. V. Pensinger. 
549 F.2d 1150 (8th Cir. 1977); U.S. v. Van Drunen, supra,' U.S. v. Mitchell, 137 
F.2d 1006 (2d Cir. 1943), ('err. denied, 321 U.S. 794, or after divorce, Volianitis V. 

INS, 352 F.~d. 766 (9th Cir. 1965); Yoder V. U.S., 80 F.2d 665 (10th Cir. 1935), 
are ?ot prlvtleged. However, unlike the adverse testimony privilege, the 
ter~tnat.lOn of a marriage does not invalidate the privileged nature of a 
confIdential communication made during a valid marriage. Pereira V. U.S., 347 
U.S. I (1954); U.S. V. Termini. 267 F.2d 18 (2d Cir.) cert. denied 361 US 822 
(1959). ' , .. 

c. EXISTENCE OF MARRIAGE 
Both the adverse testimony and confidential communications privileges 

depend on there being a valid marriage under state law. U.S. V. Lustig, 555 F.2d 

\ 
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. S 926 (1977) US v Apodaca, 522 F.2d 568 737 (9th Cir.), cert. dented. 434 V. . , ... , Barnes 368 F.2d 
(10th Cir. 1975). This is a question of law for the cou.rt. V.~. \. .' ate 
567 (4th Cir. 1966). Voidable and common law marnages, If recognized by st 
law, qualify for tne privilege. 

d. OBJECTION AND WAIVER 

The marital communications privilege can be claimed only b~ a hholder of tbhe 
t the privilege even If t ey may e 

privilege; third par.ties may not as~er 'k II 534 F 2d 589 604 (5th Cir. 1976). 

~~~~~ii~a~e:p~r i~~h~s~~~~~~;i~~s \~o ;~~c: s~ouse holds ~h~ privilege regardin~ 
confidential ~o~munica tions. Some ,CO~~S als~~r~ t~\ ~~e r~;~l~~~ ~~~~~~~4~~I;'e~t. 
the communicating spouse, Fraser \. .., . , "1 bit 
d . d 324 V S 849 (i 945) while other courts hold that the pnvi ege e ongs 0

8 emf! . . 'd b . h V S v Mitchell, 137 F.2d 1006, 100 both spouses and can be asserte y elt er, .. . . d b both 
• C' 1943) cert. denied, 321 V,S. 794 (1944), and must be waive ~ , 

(2d Ir. V S' 362 V S 525 528-29 (1960). Either spouse may now waive the 
~~fl~g~" ag~i~~t testif;in'g ad~erselY in federal criminal proceedings. nammel v. 
V S. 100 S. Ct. 906 (1980). .... th 

. Waiver occurs several ways. As it relates to confld~ntl?1 c~mmd.unllcat~o~sy, th: 
. . d h th ubject of the communicatIOn IS ISC ose 

p ri vi lege .IS .walve w. ~n e s , . . 1 F 2d 182 (8th Cir. 1978). Waiver 
spouse claiming the pnvllege. V.S. \. Lllle.l. 58 .' . V S 146 V S 
may also occur through failure to make timely oh~ectlon. Be;so~ ~" 423 "v S 1033 

( 1892)' V S I Fi'lher 518 F 2d 836 (2d Clr.), cert. ente, . . 
325 " '. \, . p' 468 F 2d 1055 1057 (9th Cir. 1972); Canady v. V.S., (1975); V.S. v. Flgueroa- az, . , 
354 F 2d 849 857 (8th Cir. 1966). . .. h n 

F~ilure ;0 object to a spouse's testimony in the fi~st tnal, endln~ I In aug 

jury, is a waiver of the privilege ;or th.e secon~t tna\i~'e~~ ~bj~~il~~ ~~p;:~ 
Admission into evidence of a spo~se s testimony k~ er a V S 358 V S 74 (1958). 
defendant-spouse constitutes reversible error. Haw inS v. .., ." .. e 

It is generally conside.red prejudicial to require ;d ~e:;n~~~\ ~~t ~~~~I ~~~tr~~~~. 
in the presence of the Jury. Tallo 1'. V.S .. 344 F., 2d 244 
~ . I 249 F2d 683 690 (2d Cir. 1957). But see Grulke,!' v. U.S., 394 .F. 
(8~:~fr 0'1968) Comme~t may be made on a defendant's failure t.o call hiS slPouste 

. . .. h t' would be matenal and re evan. if the circumstances indicate that er t~s Imony d' d 370 V S 9~2 (1962). 
Bisno v. V.S., 299 F.2d 711,721 (9th Clr. 1961), eert. ente. .:'-
However such comment may be reversible error where the pnVlleg~ h?~ b;~~ 
exercised ~imely. Courtney v. V.S., 390 F.2d 521, 527 (9th Cir.), cert. ente, 
U.S. 857 (1968). 

e. EXCEPTIONS 
Communications in furtherance of crime or fraud are not privileged. V.S. v. 

C . 527 F 2d 708 (2d Cir 1975) cerro denied, 426 U.S. 906 (1976); V.S. V. 

~0~on~71 F 2d' 191 195 (7th Cir. 1972)~ cerro denied, 411 U.S. 986 (1973); Fraser 
v.

a 
;:S., 145 F.2d' 139, 143 (6th Cir. 1944), cerr. denied, 324 U.S~ 84~ (!945); 

Federal Deposit Ins. CO. V. Alter. 106 F. Supp 316 (W.D. Pa. 195..,.). Sllmlarly, 
there can be no privilege if the marriage was entered into solely for the purpos~ of 
erpetrating a crime Lutwak V. V.S., 344 U.S. 604 (1953). Furthe~ore, ~ er~ 

hoth spouses partici~ated in the unlawful enterprise, exc~~s:o; ~ t:;~~m(7~h ;,..~~) 
on the priv.ilege ~ not required. U.S. v. Van Drunen,. , 
cert. denied, 419 U.S. 1091 (1974). 
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The general exception to the privilege where the spouse is the current victim 
of the crime with which the defendant is charged, see, e.g., Wyatt V. U.S., 362 
U.S. 525 (1960), is largely unnecessary with the Supreme Court's decision in 
Trammel,' the substance of most offenses falls within the scope of the adverse 
testimony privilege, which the victim-spouse can now waive, and not the 
confidential communications privilege. The exception has been extended in some 
states and by some courts to include testimony regarding offenses by a spouse 
against offenses done to a child of either spouse. See U.S. V. Allery, 526 F.2d 1362 
(8th Cir. 1975). 

2. ATTORNEY-CLIENT PRIVILEGE 

The purpose of the attorney-client privilege is to encourage full disclosure by 
clients to attorneys. Fisher V. V.S., 425 U.S. 391 (1976). Because, its effect, is to 
withhold information from the fact-finder, however, the priv,ilege is strictly 
construed. In re Grand Jury Investi!(ation, 599 F.2d 1224 (3d Cir. 1979); 
Diversified Industries. Inc. v. Meredith, 572 F.2d 596 (8th Cir. 1977) (en bane). 

In the leading case of V.S. V. V.S. Machinery Corp., 89 F. Supp. 357 (D. 
Mass. 1950), Judge Wyzanski set out in detail the rule of law relating to the 
attorney-client privilege. He states at 358-359: 

The privilege applies only if (I) the asserted holder of the privilege is or 
sought to become a client; (2) the person to whom the communication 
was made (a) is a member of the bar of a court, or his subordinate and 
(b) in connection with this communication is acting as a lawyer; (3) the 
communication relates to a fact of which the attorney was informed (a) 
by his client (b) without the presence of strangers (c) for the purpose of 
securing primarily either (i) an opinion on ,law of' (ii) legal services of 
(iii) assistance in some legal proceeding, and not (d) for the purpose of 
committing a crime or tort; and (4) the privilege has been (a) claimed 
and (0) not waived by the client. 

See In re Grand Jury Investi!(arion, 599 F.2d at 1233, citing V.S. V. Machinery 
Corp., supra. 

( I) The privilege applies only if "the asserted holder of the privilege is or 
sought to become a client." A person becomes a client by consulting with a lawyer 
even though a retainer is refused,' although no privilege can be asserted as to 
communications occurring after the attorney refuses the case. See Sawyer V. 

Barczak. 129 F. Supp. 687, 696-697 (E.D. Wis. 1955), affd, 229 F.2d 805 (7th 
Cir.), cert. denied, 351 lJ .S. 966 (1956) (no privilege where attorney was consulted 
in bribery attempt). Corporations as well as individuals can be clients for the 
purpose of the privilege. Radiant Burners, Inc. v. American Gas Ass'n, 320 F.2d 
314, 324 (7th Cir.), cert. denied, 375 U.S. 929 (1963). See V.S. v. Bartone, 400 
F.2d 459, 461 (6th Cir. 1968), eert. denied, 393 U.S. 1027 (1969). 

Because a corporation communicates through its human agents, however, a 
question arises whether the attorney-client privilege extends to the individual 
making the statement. Some courts rely on the "control group" test and require 
that the statement come from a corporate figure with actual authority to speak for 
the entity, or from top management personnel who have a substantial role in 
directing the corporation's response to the legal advice received. U.S. v. Upjohn 
Co., 600 F.2d 1223 (6th Cir. 1979), cerro granted, 100 S. Ct. 1310 (1980); In re 
Grand Jury Investigation, supra,' Nalta V. Hogan, 392 F.2d 686 (10th Cir. 1968); 
In re Grand Jury Subpoena, 81 F.R.D. 691 (S.D.N,Y. 1979), rev'd on other 
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grounds. 599 F.2d 504 (2d Cir. 1979). See also Note, Attorney-Client Privilegefor 
Corporate Clients: The Control Group Test. 84 Harv. L. Rev. 424 (1970). . 

Other circuits have applied the broader "subject matter" test, and recog?lze 
the priVilege if certain conditions are met: generally, if the i.nformatio~ is a~qUlred 
in the ordinary course of his employment and is commumcat~d conflde~tlall~ .to 
corporate 'counsel to aid his giving legal advice to the corporatton. See DiversIfied 
Industries. Inc. v. Meredith. supra; Harper and Row . Publishers. Inc. v. Decker, 
423 F.2d 487 (7th Cir. 1970), aIrd withoUl opinion hy an equal(J' div.ide1 Cou.rt, 
400 U.S. 348 (1971). The privilege does extend to corporate commumcatlOn WIth 
house counsel. U.S. v. United Shoe Machinery Corp .. supra. 

(2) The privilege applies only if "the person to who.m the co~munication w~s 
made (a) is a member of the bar of a court, or hIS subordmate,. an~ (b) 10 

connection with this communication is acting as a lawyer." CommuntcatlOn to a 
member of the bar, while a prerequisite to assertion of the privilege, does not 

. ". . . M -1 W" d ,ulalkin~ 11') J:;' ')1'1 1 .. ., f'ith alone bring It mto operatIOn. ouern 00 men \. nl ...... v. 'J~ • ...... --- \---

Cir. 1942); Underwater Stora1{,e, Inc. i'. U.S. Ruhher Co .. 314 F. SUpp. 546 
(D.D.C. 1970). Whiie the. lawyer must be admitted to. practice ?e.fore ~ court, he 
need not be a member of the bar of the court in whIch the priVIlege IS asserted. 
Garrison II. General Motors Corp. 213 F. SUpp. 515 (S.D. Cal. 1963). 

Most problems in this area arise when a client seeks advice of a legal nature 
from a nonlawyer, such as a banker-accountant. There is no banker-client, 
Rosenblatt v. Northwest Airlines. Inc .. 54 F.R.D. 21, 22 (S.D.N.Y. 1971), or 
accountant-client, Couch v. U.S .. 409 U.S. 322, 335 (1973); U.S. v. Wa~n~'rig~t, 
413 F.2d 796, 803 (10th Cir. 1969), fert. denied. 396 U.S. 1009 (1970), priVIlege 10 

federal law. But one court has held that, where an accountant is relied upon for 
legal advice as in a tax investigation, he must be treated as a .Iawyer ,for due 
process purposes and the privilege does attach. U.S. v .. Tarlows~l. 305 F. Supp. 
112, 123-124, (E.D.N.Y. 1969). It is also clear that, when mformatlon sought t~ be 
withheld by an accountant was given to him at the direction of an attorney for the 
purpose of obtaining legal advice, the accountant may claim the privilege as an 
agent or subordinate of the attorney. U.S. v. KOllel. 296 F'.2d 918, 920-~21 (2d 
Cir. 1961). But see In .re Horowitz. 482 F.2d 72, 80-81 (2d Clr.), cert. demed. 414 
U.S. 867 (1973); U.S. v. Brown. 478 F.2d 1038 (7th Cir. 1973); U.S. v. Gurtner, 
474 F.2d 297, 299 (9th Cir. 1973). 

Further for a communication to qualify for the privilege, the client must be 
consulting 'with the lawyer as a lawyer, U.S. v. Stern, 511 F.2d 1364 (2d Cir. 
1975), cert. denied. 423 U.S. 829 (1975); In re Bonanno. 344 F.2d 830, 833 (2d Cir. 
1965); U.S. v. Brown. 349 F. Supp. 420, 427 (N.D. Ill. 1972), modified. 478 F.2d 
1038 (7th Cir. 1973), and not in the capacity as a participant in a business 
transaction, U.S. v. Rosenstein. 474 F.2d 705, 714 (2d Cir. 1973), or accountant, 
Colton v. U.S .. 306 F.2d 633, 638 (2d Cir.), ('err. denied, 371 U.S. 951 (1962), or 
engineering adviser, Paper Converting Mach. CO. V. F.M.C. Corp., 215 F. Supp. 
249, 252 (E.D. Wis. 1963), or personal advisor, Young V. Taylor, 466 F.2d 1329, 
1332 (10th Cir. 1972); Radiant Burners, lnc. v. American Gas Ass'n, 320 F.2d J 14, 
324 (7th Cir.), cert. denied, 375 U.S. 929 (1963); Lowry V. Commissioner, 262 F.~d 
809, 812, (2d Cir. 1959), or scrivener, Canaday v. U.S., 354 F.2d 8~9. 857 (8th Or. 
1966), or go-between in the transfer of a deed or money 10 a real estate 
transaction, U.S. V. DeVasfO. 52 F.2d 26, 30 (2d Cir.), cerr. denied, 284 U.S. 678 
(1931), or messenger, McFee V. U.S., 206 F.2d 872, 876 (9th Cir. 1953), vacate.d, 
348 U.S. 905, aird .. 221 F.2d 807 (9th Cir. 1955), or one who merely depOSIts 
money for another, Pollock V. U.S .. 202 F.2d 281, 286 (5th Cir.), cert. denied, 345 
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U.S. 993 (1953), or parent, In re Kino),. 326 F. Supp. 400, 405-406 (S.D.N.Y. 
1970). The privilege fails if the client attempts to secure other than legal services 
or advice from the attorney. Colton V. U.S .. 306 F.2d 633 (2d Cir.), cerr. denied. 
371 U.S. 951 (1962). 

(3) The privilege applies only if the communication relates to a fact of which 
the attorney was informed "(a) by his client (b) without the presence of strangers 
(c) for the purpose of securing primarily either (i) an opinion on law or (Ii) legal 
services Qr (iii) assistance in some legal proceeding, and not (d) for the purpose of 
committing a crime or tort." 

The privilege belongs to the client, and applies only to communications made 
by the client, or in some cases, by his agent. U.S. v. Golc!farh, 328 F.2d 280 (6th 
Cir.), cert. denied. 377 U.S. 976 (1964). It is not violated by recording a 
conversation between the client and his attorney when the client gives his consent. 
U.S. V. Kahn; 251 F. Supp. 702, 709 (S.D.N. Y.), afl'd, 366 F.2d 259 (2d Cir.), 
cerr. denied. 385 U.S. 948 (1966). A communication from the attorney to the client 
is protected insofar as it has the effect of revealing a confidential communication 
from the client. See Colton v. U.S .. 306 F.2d 633, 639 (2d Cir.), cert denied. 371 
U.S. 951 (1962). C.f, U.S. V. Silverman. 430 F.2d 106, 122 (2d Cir.), moctified. 439 
F.2d 1198 (2d Cir. 1970), cert. denied. 402 U.S. 953 (1971). 

There can be no privilege if the communication is made to an attorney to aid 
someone other than the person who made the communication. City of 
Philadelphia V. WestinKhouse Electric Co .. 210 F. SUpp. 483 (E.D. Pa. 1962). 
Neither the client nor the attorney may assert the privilege as to communications 
with third parties, Rucker V. Wahash R. R .. 418 F.2d 146, 154 (7th Cir. 1969); and 
communications received from third parties cannot be made privileged by 
conveyance to an attorney, Hickman 1'. Taylor. 329 U.S. 495, 508 (1947). Further, 
a third party may not assert the privilege or complain on appeal l.hat the client's 
claim of privilege was erroneously rejected. C.f, U.S. v. Silverman. 430 F.2d 106, 
120-122 (2d Cir.), modified. 439 F.2d 1198 (2d Cir. 1970), cerr. denied. 402 U.S. 
953 (1971). 

It is not enough that the subject of the communication is the product of the 
attorney-client relationship. Mead Data Central. Inc. V. U.S. Dept. of Air Force. 
566 F.2d 242 (D.C. Cir. 1977). See U.s. V. Pipkins, 528 F.2d 559, 562-563 (5th 
Cir.), cert. denied. 426 U.S. 952 (1976). To be protected, the communication must 
be confidential. U.s. v. Merrell. 303 F. Supp. 490, 492 (N.D.N. Y., 1969). See U.S. 
V. Friedman. 445 F.2d 1076, 1085 (9th Cir.), cert. denied. 404 U.S. 958 (1971). It is 
not privileged if it is made in the presence of a third party. U.S. V. Blackburn. 446 
F.2d 1089, 1091 (5th Cir. 1971), cert. denied. 404 U.S. WI7 (1972). See also U.S. 
V. /..echoco. 542 F.2d 84 (D.C. Cir. 1976); U.S. v. Gordon-Nikkar. 518 F.2d 972 
(5th Cir. 1975). Furthermore, a communication is not privileged if the 
communication was made with the intl!nt or understanding that it be imparted to 
third parties. U.S. V. Merrel. 303 F. Supp. at 493. A specific concern for 
confidentiality, however, is not necessary for invocation of the privilege. U.S. V. 

Buckley. 586 F.2d 498 (5th Cir. 1978), cert. denied. 440 U.S. 982 (1979). 
Communication to, or the presence of, certain third parties, such as a clerk, 

agent, or secr\('tary of either the lawyer or the client, who are necessary to provide 
the legal service or to make the communication, does not destroy the priv~lege. 
Himme(farb v. U.S .. 175 F.2d 924, 939 (9th Cir.), cert. denied. 338 U.S. 860 
(1949). See Young v. Taylor. 466 F.2d B29, 1332 (10th Cir. 1972); U.S. v. Kovel, 
296 F.2d 918, 920-921 (2d Cir. 1961). The privilege extends to communications to, 
or in the presence of, an accountant if it is made in confidence for the purpose of 
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obtaining legal advice from the attorney. U.S. 1'. KOl'el. 296 F.2d at 922. 

The privilege does not protect an accountant's papers prepared while 
employed by the taxpayer even though that accountant is subsequently employed 
by the taxpayer's attorney. U.S. I'. Brown. 349 F. SUpp. 420, 426 (N.D. III. 1972), 
a/rd. 478 F.2d 1038 (7th Cir. 1973). There is no privilege where, after advice is 
received from the attorney, the client makes the communications available to the 
accountant for purposes unrelated to seeking legal advice. In re Horowitz. 482 
F.2d 72, 81 (2d Cir.), cert. denied. 414 U.S. 867 (1973). 

A document that is not confidential to begin with, does not become so merely 
because it is communicated in private to an attorney. Fisher 1'. U.S .. supra 
(documents used to prepare tax returns and transferred to attorneys subject to 
subpoena). However, documents in the hands of an attorney supplied by a client 
to obtain legal assistance are protected by the attorney-client privilege from 
compulsory disclosure, if in the hands of the client the documents would be 
privileged under the fifth amendment. In U.S. 1'. Silverman. 430 F.2d 106, 120-122 
(2d Cir.), mod(/'ied. 439 F.2d 1198 (2d Cir. 1970), cert. denied. 402 U.S. 953 
(1971), the court held the privilege inapplicable to an attorney's report describing 
the minutes of a labor union, the minute book itself being a public record. 

The privilege applies in any legal proceeding, whether judicial, Continental Oil 
CO. V. U.S .. 330 F.2d 347, 349-50 (9th Cir. 1964), or administrative proceedings, 
CAB v. Air Transport Ass'n ~r Amerita. 201 F. SUpp. 318 (D.D.C. 1961). One 
need not be a party to invoke the privilege, and the privilege is not destroyed by a 
grant of immunity. U.S. 1'. Pappadio. 346 F.2d 5, 9 (2d Cir. 1965), vacated on 
other Krounds. 384 U.S. 364 (1966). 

The privilege applies only to statements made and advice given concerning 
legal services. In re Bonanno. supra. Accordingly, there is no privilege as to the 
identity or physical characteristics and mental condition of a client. U.S. v. 
Ponder. 475 F.2d 37, 39 (5th Cir. 1973); In re Semel. 411 F.2d 195 (3d Cir.), cert. 
denied. 396 U.S. 905 (1969); U.s. 1'. Kendrick. 331 F.2d 110 (4th Cir. I 964). 
Likewise, there is no privilege as to the fact and conditions of the attorney-client 
employment relationship, including the existence of a retainer and the amount of 
the fee, In re January 1976 Grand Jury. 534 F.2d 719 (7th Cir. 1976); In re Semel, 
supra, or whether the attorney has advised a client or provided services for him on 
a certain matter, Colton v. U.S .. supra. The privilege will attach, however, to a 
client's identity where its revelation would amount to a disclosure of a confidential 
communication, as where the :mbstance of a communication has already been (' 
revealed but not its source. Colton v. U.S .. 306 F.2d at 637. Even if the disclosure 
is not within the attorney-client p~ivilege, an attorney may claim the fifth 
amendment privilege regarding an answer that would be compeIled self-
incriminating testimony. Matter ~r Grand Jury Empanel/ed Feb. 14. 1978, 603 
F.2d 469 (3d Cir. 1979). 

Communications between an attorney and his client about a crime or fraud to 
be committed sometime in the future are not privileged. U.S. v. H~[ra. 349 F.2d 
20, 37 (6th Cir. 1965), q[rd. 385 U.S. 293 (1966). A prima facie showing of fraud 
has been required to defeat a claim of the privilege. Nalta v. ZIetz. 418 F.2d 633, 
637 (7th Cir. 1969). 

(4) The privilege has been "(a) claimed and (b) not waived by the client." The 
privilege belongs to the client. U.S. v. Kahn. 25 I F. SUpp. 702, 709 (S. D. N. Y.), ( 
affd, 366 F.2d 259, 265 (2d Cir.), cerr. denied, 385 U.S. 948 (1966). See Garner v. 
Wo(finbarKer, 430 F.2d 1093, 1096 (5th Cir. 1970), cerr. denied, 401 U.S. 974 
( 1971). It can be claimed by him alone, although a lawyer is "duty-bound" to 
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claim the privilege on behalf of a client, even when the client is not a part of the 
proceeding in which disclosure is sought. Republic Gear Co. v. Borg Warner, 381 
F.2d 551, 556 (2d Cir. 1967). An attorney can neither invoke the privilege for his 
own benefit when his client desires to wanve it, nor waive the privilege without his 
client's consent. Id. See also U.S. v. Juarez. 573 F.2d 267 (5th Cir.), cerro denied, 
439 U.S. 915 (l978). 

The general rule as to waiver is that, once there has been disclosure to a third 
party of a confidential communication by the client or by the attorney with the 
client's permission, such communication is no longer privileged. In re Horowitz. 
482 F.2d 72 (2d Cir.), cert. denied. 414 U.S. 867 (1973); U.S. v. Aron~l.f, 466 F. 
Supp. 855 (S.D.N. Y. 1979). Where the disclosure is partial, however, courts have 
held that the privilege is waived with respect to the yet unrevealed 
communications only to the extent that they are relevant to that part of the 
communication already disclosed. See Hearn v. Rhay. 68 F.R.D. 574 (E.D. Wash. 
1975); MaKida V. Continental Can Co .. 12 F.R.D. 74, 77 (S.D.N. Y. 1951); U.S. v. 
Monti. 100 F. Supp. 209, 212 (E.D.N.Y. 1951). The mere failure to invoke the 
privilege without a disclosure of confidential information is not a waiver. U.S. v. 
Jacobs, 322 F. Supp. 1299, 1303 (CD. Cal. 1971). Generally, a waiver occurs 
when the attorney and client become adverse parties, as where a breach of duty is 
alleged. See Graham C Lilly, An Introduction to the Law ~r Evidence (1978) at 
334; U.S. v. McCambridKe. 551 F.2d 865, 873-874 (1st Cir. 1977); Johnson v. 
U.S., 542 F.2d 941. 942 (5th Or. 1976). cert. denied. 430 U.S. 934 (1977). A 
habeas corpus petition based on communications between the petitioner and his 
trial attorney constituted a waiver of the client's pr'ivilege against disclosure, and 
the attorney was free to disclose all relevant facts at a hearing. U.S. ex. reI. 
RiC'hardson v. Me Mann. 408 F.2d 48, 53 (2d Cir. 1969), v(Jcated on other grounds. 
397 U.S. 759' (1970). See U.S. v. Bostic. 206 F. Supp. 855, 857 (D.D.C. 1962), 
qfJ'd, 3!7 F.2d 143 (D.C Cir. 1953). 

In balancing the privilege against social policy, courts have found no waiver 
when the disclosure was made inadvertently while complying with a court 
discovery order in a civil suit, IBM v. U.S .. 471 F.2d 507 (2d Cir. 1972), appeal 
and petition for mandamus dismissed. 480 F.2d 293 (2d Cir.), cert. denied, 416 
U.S. 979 (1973), or when disclosure was made pursuant to settlement negotiations, 
IBM v. Sperry Rand Corp .. 44 F.R.D. 10, 13 (D. Del. 1968). The court in 
Diversified Industries. Inc; v. Meredith. supra. held that only a limited waiver 
occurred in relation to a separate civil case upon voluntary disclosure of privileged 
material pursuant to an SEC subpoena in a different and nonpublic proceeding. 
However, in Byrnes v. IDS Realty Trust. 48~.u.S.L.W. '2621 (S.D.N.Y. 1980), the 
court distinguished Meredith .. supra. and held that the privilege had not been 
waived for purposes of a private securities fraud suit brought by individuals who 
were not parties to an SEC investigation in which voluntary disclosures were 
made. However, where disclosure was made for use by a third party in a United 
States Patent Officle interference proceeding, it was held to be a waiver of the 
privilege for all third persons. In re Nalta. 48 F.R.D. 319, 322 (D. Del.), affd on 
other grounds, 410 F.2d 187 (3d Cir. 1969). 

3. PHYSICIAN-PATIENT PRIVILEGE 

The physician-patient priVilege, unlike the attorney-client privilege, did not 
exist at common law. It later was established in about half the stales as a 
statutory innovation. Under Rule 501 of the Federal Rules of Evidence, however, 
the privileges of witnesses are governed by the rules of common law except where 
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a federal statute otherwise provides. Therefore, in the absence of such a statute, 
the physician-patient privilege has been held inapplicable in the .fedual courts. 
U. S. v. Mullin[?s. 364 F.2d 173, 176 n.2 (2d Cir. 1966). See U. S. v. Harper. 450 
F.2d 1032, 1035 (5th Cir. 1971); U.S. v. Kovel, 296 F.2d 918,921 (2d Cir. 1961). 
But see Ramer 1'. U.S .. 411 F.2d 30, 39 (9th Cir.), cer!. denied, 396 U.S. 965 
( 1969). 

Although the Mullin[?s and Harper cases appear to have resolved the question 
of the general inapplicability of the privilege, at least in the. Second and Fifth 
Circuits, that does not mean all physician-patient communbations will be 
admissible. There may be circumstances where, because of the need for medical 
treatment, such communications are involuntary and thus inadmissible under 
traditional conct;:pts. Haynes 1'. Washin[?ton, 373 U.S. 503 (1963); Culombe v. 
Connecticut. 367 U.S. 568 (/961); U.S. 1'. Mullin[?s, 364 F.2d 173 (2d Cir. 1966). 
Furthermore, in the case of Hawaii Psychiatric Society v. Ar~I'oshi, 481 F. Supp. 
1028 (D. Hawaii 1979), a district court applied the concepts of confidentiality and 
the privacy-based right to seek treatment in c.IJi>ining the enforcement of a Hawaii 
statute authorizing administrative warrants to search psychiatrists' confidential 
Medicaid patient files. 

Incriminating statements made during the course of a compulsory psychiatric 
exam cannot be used on the issue of guilt. 18 U.S.C. §4244. Such use is 
permissible on the issue of competency to stand trial or sanity at the time of the 
offense, however. Generally, the basis for this proscription is the fifth amendment 
privilege against self-incrimination, and not the physician-patient privilege. See 
Gibson v. ZahraJnick. 581 F.2d 75 (4th Cir.), cert. denied. 439 U.S. 996 (1978); 
U. S. v. Reifsteck. 535 F.2d 1030 (8th Cir. 1976); U. s. v. Alvarez, 519 F.2d 1036 
(3d Cir. 1975); U.S. v. Julian. 469 F.2d 371 (10th Cir. 1972); U.S. v. Harper. 450 
F.2d 1032 (5th Cir. 1971); U.S. I'. Bohle. 445 F.2d 54 (7th Cir. 1971); U. S. v. 
Driscoll. 399 F.2d 135 (2d Cir. 1968). Furthermore, notice of a court-ordered 
examination by a psychiatrist regarding competency does not give adeqtlate notice 
to the defendant that he is being examined for criminal responsibility, such that 
the psychiatrist could testify as to the latter at trial. U.S. 1'. Driscoll. supra. 

c. GOVERNMENT PRIVILEGE-IDENTITIES OF 
INFORMANTS 

The law is settled that the government may refuse to disclose the/identities of 
its informants at trial. McCray 1'. //lin 0 is. 386 U.S. 300 (1967); Roviaro v. U.S .• 
353 U.S. 53 (1957); U.S. v. Van Orsdell. 521 F.2d 1323 (2d Cir. 1975), cert. 
denied. 423 U.S. 1059 (1976). The rationale underlying this privilege was expressed 
in Roviaro. 353 U.S. at 59: 

The purpose of the privilege is the furtherance and protection of the 
public interest in effective law enforcement. The privilege recognizes the 
obligation of citizens to communicate their knowledge of the 
commission of crimes to law-enforcement officials and, by preserving 
their anonymity, encourages them to perform that obligation. 

The privilege, however, is not an absolute one, and where the defendant can 
show that disclosure is necessary to insure a "fair trial," the informant's identity 
must be revealed. See U.S. v. Hanna, 341 F.2d 906, 907 (6th Cir. 1965); U.S. v. 
Coke. 339 F.2d 183, 184-185 (2d Cir. 1964). See also U.S. v. Silva, 580 F.2d 144 
(5th Cir. 1978); U.S. v. McManus. 560 F.2d 747 (6th Cir. 1977), ('er/. denied, 434 
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U.S. 1047 (1978); US. v. Tucker, 552 F.2d 202 (7th Cir. 1972). 
In Roviaro. the court stated that where the "disclosure of an informer's 

identity ... is relevant and helpful to the defense of an accused, or is essential to a 
fair determination of a cause, the privilege must give way." 353 U.S. at 60-61. The 
Court, however, recognized that there was "no fixed rule" and that disclosure of 
the informant's identity "must depend on the particular circumstances of each 
case, taking into cons'ideration the crime charged, the possible defenses, the 
possible significance of the informant's testimony and other relevant factors." Id. 
at .:~... The determination on disclosure is within the discretion of the trial court. 
U.S. v. Soles. 482 F.2d 105 (2d Cir.), cert. denied. 414 U.S. 1027 (1973). The 
government's intention to assert the privilege and resist defense demand for 
disclosure should be made clear promptly to prevent any misunderstanding and 
prejudice. U.S. 1'. Truesdale. 400 F.2d 620, 623 (2d Cir. 1968). A mere request for 
disclosure of the informant's identity is generally held to be insufficient. U. S. v. 
MaineI/o. 345 F. Supp. 863, 881-·882 (E.D.N. Y. 1972). Speculation of helpfulness 
will not compel disclosure, U.s. 1'. Tr~io-Zamhrano. 582 F.2d 460 (9th Cir.), cert. 
denied. 439 U.S. 1005 (1978), nor will the mere possibility of obtaining relevant 
testimony, U.S. 1'. Moreno. 588 F.2d 490 (5th Cir.), cen. denied. 99 S. Ct. 2061 
(1979). See also U.S. 1'. Or/e[?a. 471 F.2d 1350, 1357-1359 (2d Cir. 1972), cert. 
denied. 411 U.S. 948 (1973). Rather, disclosure is only required upon the trial 
court's determination that the need for information of the person seeking 
disclosure outweighs the government's claim of privilege. In re U.s.. 565 F.2d 19 
(2d Cir. 1977), cert. denied. 436 U.S. 962 (1978). 

The extent of the informant's participation in the crime charged is a 
significant factor in deciding whether his identity should be disclosed. A mere 
witness or tipster is not necessarily an "informant" whose identity must be 
disclosed. U.s. v. Alonzo. 571 F.2d 1384 (5th Cir.), ('ert. denied. 439 U.S. 847 
(1978); U.S. v. Oliver. 570 F.2d 397 (I st Cir. 1978). Absent a showing the 
informant was present on the occasions cited in the indictment, disclosure is not 
required. U.S. v. Rohinson. 530 F.2d 1076 (D.C. Cir. 1976). In ROl'iaro v. U.S .. 
supra, disclosure was required because the informant was an essential participant 
in the offense, having actually purchased the narcotics from the defendant. 
Accord, U.S. v. Lloyd, 400 F.2d 414, 415-416 (6th Cir. 1968); Portomene v. U.S. 
221 F.2d 582, 583-584 (5th Cir. 1955). But mere presence of the informant during 
a transaction may not require disclosure of the identity. U. S. 1'. Alonzo, 571 F.2d 
1384 (5th Cir.), cen denied. 439 U.S. 847 (1978). The same is true when the 
informant has played only a small role, or is unlikely to make any material 
contribution. See U.,S. v. Morris. 568 F.2d 396 (5th Cir. 1978); Simpson v. 
Kreiger, 565 F.2d 390 (6th Cir.), cert. denied, 435 U.S. 946 (1978). 

Where the informant merely introduces the defendant to an undercover agent 
and thereafter plays no other significant role, disclosure will not be required 
without some special show~ng of prejudice; nor will disclosure be ordered where 
the testimony of the informant would only be cumulative. U.S. v. Russ. 362 F.2d 
843 (2d Cir.), ('en denied. 385 U.S. 923 (1966); U.S. v. Coke, 339 F.2d 183 (2d 
Cir. 1964). See U.S. v. Pelley. 572 F.2d 264 (10th Cir. 1978); U.S. v. Estrella, 567 
F.2d 1151 (1st Cir. 1977); U.S. v. McManus. 560 F.2d 747 (6th Cir. 1977), ('ert. 
denied, 434 U.S. 1047 (1978); U.S. v. Simonelli, 326 F.2d 614, 616 (2d Cir. 1964); 
U.S. v. Holiday, 319 F.2d 775 (2d Cir. 1963). 

Denial of a request for disclosure of the informant in a search warrant 
affidavit was not error where there was no evidence that disclosure would help the 
defense, facts furnished by this source were cumulative, and the informant's 
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knowledge was not essential to the presentation of the government's case. U. S. v. 
Sherman, 576 F.2d 292 (10th Cir.), ('ert. denied, 439 U.S. 913 (1978). See also 
U.S. v. Alexan.der, 559 F.2d 1339 (5th Cir. 1977), ('ert. denied, 434 U.S. 1078 
(1978). Similarly, where the information provided was too attenuated to be 
essential to the defense, disclosure of the informant's identity was not mandatory. 
U.S. v. Hare, 589 F.2d 242 (5th Cir. 1979). However, where the informant was the 
only witness in a position to buttress or contradict the agent's testimony and the 
defendant alleged the informant might have a revenge motive, disclosure of the 
informant's identity was required. U.S. v. Silva, supra. 

Upon a showing that the defendant's participation in the crime was the result 
of entrapment by the informant, disclosure is required. C;r. U.S. v. Simonetti, 326 
F.2d 614 (2d Cir. 1964); U.s. v. White, 324 F.2d 814, 816 (2d Cir. 1963). But, 
where the government's proof at trial indicates a predisposition to commit the 
crime as a matter of law, error, if any, in ,failing to disclose the informer's identity 
may be harmless. U.S. v. Eddin/?s, 478 F.2d 67, 70-72 (6th Cir. 1973). See also 
U.S. v. Fredia, 319 F.2d 853, 854 (2d Cir. 1963). 

Where hearsay evidence derived from an informant is the basis for the 
issuance of a search warrant, but there is a substantial basis for crediting the 
hearsay, the court will not require disclosure of the informant's identity. Jones v. 
U.S., 362 U.S. 257, 271-272 (1960). 

Independent verification of an informant's information lessens the necessity of 
disclosure of the informant's identity to safeguard against fabrication. See U.s. v. 
Co mission/?, 429 F.2d 834, 837-839 (2d Cir. 1970). See also U.S. v. Allen, 566 F.2d 
1193 (3d Cir. 1977), ('ert. denied, 435 U.S. 926 (1978); U.S. v. <;arneglia, 468 F.2d 
1084, 1088-1089 (2d Cir. 1972), cert. denied, 410 U.S. 945 (1973). 

To compel disclosure, a defendant must show that the informant's testimony 
would probably be material to a substantial issue in the case. See Enc'inas-Sierras 
v. U.S., 401 F.2d 228 (9th Cir. 1968); U.S. v. franzese, 392 F.2d 954 (2d Cir. 
1968), vacated per curiam on other grounds, 394 U.S. 310 (1969). See also U.S. v. 
Willis, 473 F.2d 450 (6th Cir.) ('err. denied; 412 U.S. 908 (1973). 

The timing of disclosure and the particular circumstances of each case, as well 
as the state of the proceedings at which the issue arises, for example, at a 
suppression hearing rather than a trial, are also significant factors. See, e.g., 
McCray v. Illinois, 386 U.S. 300 (1967). Disclosure must be timely enough to 
provide the benefits intended, such as an opportunity to adequately interview the 
witness. See U.S. v. Opa/?er, 589 F.2d 799 (5th Cir. 1979). Bur see U.S. v. Hyall, 
565 F.2d 229 (2d Cir. 1977), in which any error was held to have been cured by 
disclosure Of the informant's identity at the close of defendant's direct testimony 
and where the identity,. and perhaps the whereabouts, of the informant were 
known to the defendant. Where it appears that the defendant may benefit from 
disclosure, but .the government claims a compelling need to protect the informant, 
an in camera hearing may be necessary for a determination of whether disclosure 
is required. Suarez v. U.S., 582 F.2d 1007 (5th Cir. 1978). 

The government is not the guarantor of the informant's presence at trial. U.S. 
v. Prada, 451 F.2d 1319 (2d Cir. 1971). The defense cannot rely on the 
gov~rnment's calling all witnesses on a witness list, and, absent evidence the 
informant was crucial to' the defense of entrapment, cannot rely on the inclusion 
of the informant's name on a witness list. ·U.S. v. Fuentes, 563 F.2d 527 (2d Cir.), 
cert. denied,. 434 U.S. 959 (1977). 
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CHAPTER XVI 

OPINION EVIDENCE 

A. TESTIMONY OF LAY WITNESSES 
Rule 701 of the Federal Rules of Evidence provides that opinion testimony by 

lay witnesses is limited to those opinions or inferences that are "(a) rationally 
based on the perception of the witness and (b) helpful to a clear understanding of 
his testimony or the determination of a fact in issue." The primary purpose of this 
rule is to allow nonexpert witnesses to give opinion testimony when, as a matter 
of practical necessity, events which they have personally observed cannot 
otherwise be fully presented to the court or jury. However, this rule does not 
permit a lay witness to express an opinion on matters that are beyond the realm 
of common experience and which require the special skill and knowledge of an 
expert witness. Randolph v. Collectramatic, Inc., 590 F.2d 844 (10th Cir. 1979). 

The limitation contained in Rule 701(a) "is the familiar requirement of first
hand knowledge or observation." Advisory Committee's Note; U.S. v. McClintic, 
570 F.2d 685 (8th Cir. 1978); U.S. v. Jackson, 569 F.2d 1003 (7th Cir.), cert. 
denied, 437 U.S. 907 (1978). Consequently, testimony of lay witnesses is admissible 
if predicated on concrete facts within their own observation and recollection, i.e., 
perceived from their own senses, as distinguished from opinions and conclusions 
drawn from such perceptions. Randolph V. Collectramatic, Inc., 590 F.2d at 847-
848. 

The limitation of Rule 701(b) "is phrased in terms of requiring testimony to 
be helpful in resolving issues." Advisory Committee's Note. This differs from the 
practical necessity test used in many common-law jurisdictions. U.S. V. Smith, 550 
F.2d 277, 281 (5th Cir.), cert. denied, 434 U.S. 841 (1977). 

Whether a lay witness will be permitted to testify about any matter of opinion 
is a preliminary determination w!thin the s~und discretion of the trial court. 
Randolph V. Collectramatic, Inc., 590 F.2d at 847; John Hancock Mutual Life 
Insurance CO. V. Dutton, 585 F.2d 1289, 1294 (5th Cir. 1978); Cardwell v. 
Chesapeake & Ohio Railway Co., 504 F.2d 444, 448 (6th Cir. 1974). It rarely is 
held to be reversible error to admit such testimony. See U.S. v. Trenton Potteries 
Co., 273 U.S. 392 (1927); Randolph V. Collectramatic, Inc., 590 F.2d at 847-848; 
U.S. V. Butcher, 557 F.2d 666 (9th Cir. 1977); U.S. V. Pierson, 503 F.2d 173 (D.C. 
Cir. 1974); SEC v. Texas Gulf Sulphur Co., 446 F.2d 1301 (2d Cir.), cert. denied, 
404 U.S. 1005 (1971); Stone V. U.S., 385 F.2d 713 (10th Cir. 1967). cert. denied, 
391 U.S. 966 (1968). But see U.S. V. Calhoun, 544 F.2d 291 (6th Cir. 1976), where 
a trial court did abuse its discretion in admitting lay opinion testimony. 

Rule 704 states that "testimony in the form of an opinion or inference 
otherwise admissible is not objectionable because it embraces an ultimate issue to 
be decided by the trier of fact." The Advisory Committee's Note states that the 
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"ultimate issue" rule (prohibiting witnesses from giving opinions on the ultimate 
issue of the case) is specifically abolished by Rule 704 as applied to qualified lay 
and expert opinions. U.S. v. Arrasmith, 557 F.2d 1093 (5th Cir. 1977) (border 
patrol officer was permitted to testify as to odor of marijuana); Arcement v. 
Southern Pacific 'i'ransportation Co., 517 F.2d 729 (5th Cir. 1975) (nonexpert may 
testify to what a reasonable person would do); Panger v. Duluth, Winnipeg and 
Pacific Railroad Co., 490 F.2d 1112 (8th Cir. 1974) (nonexpert employee 
permitted to testify whether accident could have been a void~d). This rule is subject 
to the requirements of Rules 701 and 702 that the opinion be helpful to the trier 
of fact and to Rule 403 considerations, however. 

The opinions or conclusions of lay witnesses have been admitted into evidence 
on various matters: 

(1) The apparent physical condition of a person, U.S. v. Mastberg, 503 F.2d 
465, 469-470 (9th Cir. 1974); Niagara Fire Ins. Co. v. ,Muhle, 208 F.2d 191, 196 
(8th Cir. 1953); Cox v. U.S., 103 F.2d 133, 135 (7th Cir. 1939); 

(2) The apparent mental capacity or condition of a person, Queenan v. 
Oklahoma, 190 U.S. 548 (1903); Verzosa v. Merrill Lynch, Pierce, Fenner, and 
Smith, Inc., 589 F.2d 974 (9th Cir. 1978); John Hancock Mutual Life Insurance 
Co. v. Dutton, 585 F.2d at 1294; U.S. v. Smith, 550 F.2d 277 (5th Cir.), cert. 
denied, 434 U.S. 841 (1977); Evalt v. U.S., 359 F.2d 534 (9th Cir. 1966); Smith v. 
U.S., 353 F.2d 838 (D.C. Cir. 1965), cert. denied, 384 U.S. 910 (1966); however, 
the witness must have had a reasonable opportunity to observe and form an 
opinion for his testimony to be admissible, U. S. v. Kossa, 562 F.2d 959 (5th Cir. 
1977), cert. denied. 434 U.S. 1075 (1978); Kaufman v. U.S., 350 F.2d 408, 414-415 
(8th Cir. 1965), cert. denied, 383 U.S. 951 (1966); the brevity of the observation 
goes to weight, not admissibility, U.S. v. Greene, 497 F.2d 1068, 1084 (7th Cir. 
1974), cert. denied, 420 U.S. 909 (1975); U.S. v. Minor, 459 F.2d 103 (5th Cir. 
1972); Mason v. U.S., 402 F.2d 732 (8th Cir. 1968), cert. denied, 394 U.S. 950 
(1969); a witness cannot testify about' his own mental condition, Frirone v. U.S., 
270 F.2d 401 (9th Cir. 1959); 

(3) The unexpressed state of mind of an accused, U.S. v. Phillips, 593 F.2d 
553, 558 (4th Cir. 1978), cert. denied, 441 U.S. 947 (1979); U.S. v. McClintic, 570 
F.2d 685 (8th Cir. 1978) (accomplice-witness permitted to give opinion that the 
defendant knew goods were fraudulently obtained when such opinion was based 
on the witness' perceptions); U.S. v. Smith, 550 F.2d 277 (5th Cir.), cert. denied, 
434 U.S. 841 (1977) (witness in CETA fraud prosecution permitted to give opinion 
that defendant knew and understood requirements of CETA); 

(4) The meaning of words spoken to the witness by one whom he knew well, 
U.S. v. Fayer, 573 F.2d 741 (2d Cir.), cert. denied, 439 U.S. 831 (1978) (witness in 
perjury prosecution allowed to testify what defendant's words meant to him); U.S. 
v. Cioffi, 493 F.2d 1111 (2d Cir.), cerl. denied, 419 U.S. 917 (1974); Wiley v. U.S., 
257 F.2d 900 (8th Cir. 1958); 

(5) The handwriting of another, Rogers V. Riller, 79 U.S. 317 (1870); U.S. v. 
Gomez, 603 F.2d 147 (10th Cir.), cerl. denied, 100 S. Ct. 460 (1979) (and cases 
cited therein); cf. Ryan V. U.S., 384 F.2d 379 (1st Cir. 1967) (witness may testify 
that a piece of writing was written by a specified individual only if that opinion is 
ba~ed on experience in }1'~'lldwriting analysis or on familiarity with the hand~riting 
of the individual in quI. ,tion); Rule 901(b)(2) of the Federal Rules of Evidence 
requires that familiarity must not have been acquired for purposes of the 
litigation; 28 U.S.C. § 1731 makes admissible the admitted or proved handwriting 
of any person for comparison to determine the genuineness of other handwriting 
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attributed to such person; Rule 901(b)(3) provides that the trier of fact may make 
its own determination without any opinion testimony at all; slle U.S. V. Ranta, 482 
F.2d 1344 (8th Cir. 1973); Strauss V. U.S., 311 F.2d 926 (5th Cir.), cert. denied, 
373 U.S. 910 (1963); Brandon V. Collins, 267 F.2d 731 (2d Cir. 1959); Desimone V. 

U.S., 227 F.2d 864 (9th Cir. 1955); 
(6) The value of the owner's property, or his employer's property, and the 

value of the damage inflicted on it, Justice V. Pennzoil Co., 598 F.2d 1339 (4th 
Cir.), cert. denied, 100 S. Ct. 457 (1979); Rich V. Eastman Kodak Co., 583 F.2d 
435 (8th Cir. 1978); Meredith V. Hardy, 554 F.2d 764 (5th Cir. 1977) (owner 
always competent to value his own property); Baldwin Cooke CO. V. Keith Clarke, 
Inc., 420 F. Supp. 404 (N.D. Ill. 1976); 

(7) The speed of moving objects or vehicles, Leadbetter V. Glaisyer, 44 F.2d 
350 (9th Cir. 1930); Altai V. Pennsylvania Railroad Co., 212 F. SUPP'. 306 (W.O. 
Pa.), alfd per curiam. 323 F.2d 363 (3d Cir. 1963); however, the Witness m~st 
indicate the basis for his estimate of speed, Ho V. U.S .• 331 F.2d 144 (9th Clr. 
1964); Gilliand V. Ruke. 280 F.2d 544 (4th Cir. 1960); Carpino V. Kuehnle, 54 
F.R.D. 28 (W.O. Pa. 1971), affd, 474 F.2d 1339 (3d Cir. 1973) (witness could not 
testify where he observed for only a split second); 

(8) The "irregularity" of the conduct of a business, U. S. V. Cotter, 60 F.2d 
689 (2d Cir.), cert denied, 287 U.S. 666 (1932); 

(9) The identification of a person in a photograph, U.S. V. Young Buffalo, 
. 591 F.2d 506 (9th Cir. 1979), cert. denied, 441 U.S. 950 (1979); U.S. V. Butcher, 

557 F.2d 666 (9th Cir. 1977); U.S. V. Robinson, 544 F.2d 110 (2d Cir. 1976), cert. 
denied. 434 U.S. 1050 (1978); 

(10) The fact that defendant knew that merchandise had been fraudulently 
obtained, U. S. V. McClintic. 570 F.2d 685 (8th Cir. 1978); see also U.S. V. 

Freeman, 514 F.2d 1184 (10th Cir. 1975); 
(11) General identification, U.S. V. Brown, 5 rO F.2d 1048 (10th Cir. 1976), 

cert. denied, 429 U.S. 1100 (1977) (if there is an opportunity for personal 
observation, then testimony is allowed by lay peison for personal identific~tion); 

(12) Comparison of marijuana, U.S. V. Honneus, 508 F.2d 566 (Ist Or. 1974), 
cerl. denied. 421 U.S. 948 (1975); 

(13) Impact on another's personality because of disfigurement, Drayton V. 

Jiffee Chemical Corp., 591 F.2d 352 (6th Cir. 1978); 
(14) Conduct, i.e., what a person appeared to be doing, based on personal 

observation and common experience as to physical condition or actions of such 
person, U.S. V. Alexander, 415 F.2d 1352 (7th Cir. 1969), cert. denied, 397 U.S. 
1014 (1970). 

B. TESTII\'ONY OF EXPERT WITNESSES 
1. SCIENTIFIC, TECHNICAL, OR SPECIALIZED 

KNOWLEDGE 
An intelligent evaluation of facts is often difficult or impossible without the 

application of some scientific, technical, or other specialized knowledge. The most 
common source of this knowledge is the expert witness. Kline V. Ford Motor Co., 
523 F.2d 1067 (9th Cir. 1975); U.S. V. R. J. Reynolds Tobacco Co., 416 F. Supp. 
313 (D.N.J. 1976). As distinguished from a lay witness, who, except under Rule 
701, may not give opinion testimony, an expert witness possesses knowledge and 
skill not possessed by the ordinary witnesses. The expert is in a superior position, 
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because of his training and experience, to draw inferences and conclusions from 
underlying evidentiary facts. 

There is no fixed or general rule that dictates when and ifexpert testimony on 
a particular topic is required. However, if that topic requires special experience 
then only the testimony of Cine having such special experience should be received. 
Randolph v. Collectramatic, Inc., 590 F.2d 844, 848 (lOth Cir. 1979). 

Under Rule 702 a witness may be qualified as an expert "by knowledge, skill, 
experience, training, or education." Fields of knowledge for which experts may be 
used include not only scientific and technical but also specialized knowledge. An 
expert is not viewed in a narrow sense, e.g., architects or physicians, but as a 
person qualified by knowledge, skill, experience, training, or education, Soo Line 
R. R. Co. v. Fruehauf Corp., 547 F.2d 1365 (8th Cir. 1977); U.S. v. Brown, 540 
F.2d 1048 (10th Cir. 1976), cert. denied, 429 U.S. 1100 (1977); and there is no 
requirement that the expert witness be outstanding in his field or have certificates 
of training, or memberships in professional organizations, U.S. v. Barker, 553 
F.2d 10 13, 1024 (6th Cir. 1977). Rule 702 is not limited to experts in the strictest 
sense of the word but also encompasses a large group called "skilled" witnesses 
such as owners, bankers, and landowners testifying on the value of property. U.S. 
v. Johnson, 575 F.2d 1347, 1360 (5th Cir. 1978), cert. denied, 440 U.S. 907 (1979) 
(coconspirator who testified at conspiracy-to-import-marijuana trial held properly 
permitted to give expert opinion as to the origin of marijuana he smoked during 
conspiracy, even though he had no special training or education, where his 
qualifications came entirely from "the experience of being around a great deal and 
smoking it"); Soo Line R. R. Co. v. Fruehauf Corp." 547 F.2d at 1377; U.S. v. 
Bermudez, 526 F.2d 89, 97-98 (2d Cir. 1975), cert. denied, 425 U.S. 970 (1976) 
(DEA agent held qualified as expert to testify that white powder was cocaine); 
U.S. v. Atkins, 473 F.2d 308 (8th Cir.), cer!. denied, 412 U.S. 931 (1973) (heroin 
addict qualified as expert in identification of heroin). 

Although Rule 702 broadens the range of admissible expert testimony, U.S. v. 
Barker, 553 F.2d at 1024, the rule does not alter the well-established principle that 
the assessment of the expert's qualifications is a matter within the discretion of the 
trial court which should not be disturbed on appeal unless manifestly erroneous. 
Perkins v. Volkswagen of America, Inc., 596 F.2d 681 (5th Cir. 1979); N. V. 
Maatschappij, Etc. v. A. O. Smith Corp., 590 F.2d 415, 418 (2d Cir. 1978); U.S. v. 
Viglia, 549 F.2d 335 (5th Cir.), cert. denied, 434 U S. 834 (1977) (physician who 
had degrt!es in medicine and pharmacy, but no experience in treating obesity, 
could properly provide expert opinion in prosecution for issuance of prescriptions 
for controlled substances without legitimate medical reason). (A common tactical 
manuever, sometimes encouraged by the court, is the practice of stipulating to the 
opposing expert's qualifications to eliminate an impressive litany of such from the 
jury's hearin.g. This tactic may be improper in some instances. "[A] jury can better 
assess the weight to be accorded an expert's opinion if the witness is permitted to 
explain his qualifications." Murphy v. National R. R. Passenger Corp., 547 F.2d 
816,817 (4th Cir. 1977).) 

Under Rule 702, factors to be considered by a trial court in deciding whether 
to admit expert testimony are (1) whether expert testimony will assist the trier of 
fact, (2) whether the witness is qualified as an expert, and (3) whether the expert 
has a sufficient acq uaintance with the basic facts, either through personal 
observation or on the basis of a proper hypothetical question, to express an 
opinion. See generally U.S. v. Scavo, 593 F.2d 837 (8th Cir. 1979); U.S. v. 
Watson, 587 F.2d 365 (7th Cir. 1978), cert. denied, 439 U.S. 1132 (1979); U.S. v. 
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Johnson, 575 F.2d 1347 (5th Cir. 1978), cert. denied, 440 U.S. 907 (1979). 
Whether a witness is shown to be qualified as an expert is a preliminary 

question to be determined by the trial court. If the expert testimony is admitted, 
then it is for the trier of fact to decide what weight, if any, is to be given to the 
testimony. U.S. v. Stifel, 433 F.2d 431, 438-439 (6th Cir. 1970), cert. denied 401 
U.S. 994 (1971) (expert testimony concerning neutron activation analysis properly 
permitted). Whether such evidence will be admitted lies within the sound 
discretion of the trial judge, and his decision will not be reversed unless he abuses 
that discretion, Hamling v. U.S., 418 U.S. 87, 108 (1974); Perkins v. Volkswagen 
of America, Inc., 596 F.2d at 682; U.S. v. Watson, 587 F.2d at 369; U.S. v. 
Moten, 564 F.2d 620, 629 (2d Cir.), cert. denied, 434 U.S. 959 (1977); U.S. v. 
Stifel, 433 F.2d at 441; Wolford v. U.S., 401 F.2d 331 (lOth Cir. 1968); White v. 
U.S., 399 F.2d 813 (8th Cir. 1968); Harris v. Afran Transport Co., 252 F.2d 536 
(3d Cir. 1958), or there is a showing that the trial court's decision is "manifestly 
erroneous," U.S. v. Brown, 557 F.2d 541 (6th Cir. 1977); U.S. v. Viglia, 549 F,2d 
at 336-337. 

A necessary predicate to the admission of expert testimony is that the 
principle upon which the expert opinion is based must be nonspeculative, and the 
principles and procedures that underlie it must be sufficiently established to have 
gained general acceptance in the particular field or scientific community to which 
it belongs. U.S. v. Cyphers, 553 F.2d 1064 (7th Cir.), cert. denied, 434 U.S. 843 
(1977) (microscopic comparison of hair samples proper); U.S. v. Franks, 511 F.2d 
25 (6th Cir.), cert. denied, 422 U.S. 1042 (1975) (voiceprint analysis properly 
admitted); Frye v. U.S., 293 F.I013 (D.C. Cir. 1923). The decision as to the state 
of the technology in the field is a decision for the trial court, and neither "newness 
nor lack of absolute certainty in a test suffices to render it inadmissible in court. 
Every useful new development must have its first day in court." U.S. v. Stifel, 433 
F.2d at 438. In cases where the trial court finds the state of the technology too 
speculative, it should disallow the proffered expert opinion. US. v. Fosher, 590 
F.2d 381 (1st Cir. 1979) (expert opinion evidence relating to perception and 
memory of eyewitnesses and effects on eyewitnesses' identification held not reliable 
and not generally accepted in scientific community); U.S. v. Watson, 587 F.2d at 
369 (exclusion of expert testimony regarding unreliability of cross-racial and cross
ethnic eyewitnesses' identification was proper); U.S. v. Benveniste, 564 F.2d 335 
(9th Cir. 1977) (trial court affirmed in not permitting defendant to introduce 
expert psychiatric testimony concerning psychological susceptibility to inducement 
and lack of predisposition, proffered to establish entrapment defense); U.S. v. 
Brown, 557 F.2d at 557 (ion microprobic analysis not generally accepted in 
scientific community-too experimental to provide acceptable basis for expert 
testimony). Although the testimony must not be speculative, there is no 
requirement that the expert's opinion be expressed in terms of absolute certainty. 
U.S. v. Cyphers, 553 F.2d at 1072 (opinion that, after microscopic comparison, 
hair samples could have come from defendant, not too speCUlative and admissible 
under Rule 702.) 

Nothwithstanding the expanded use of expert testimony under Rule 702, an 
additional factor to be taken into consideration by the trial court jn determining 
its application in criminal cases, over and above those set forth in Rule 702, is the 
potentially unfair prejudicial impact of the expert's testimony upon the subsu,mtial 
rights of the accused. Where the probative value of the expert testimony is 
outweighed by the prejudicial effect upon substantial rights, the expert testimony 
may be excluded under Rule 403. U.S. v. Green, 548 F.2d 1261 (6th Cir. 1977) 
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(improperly admitted prejudicial expert testimony concerning distribution of drug 
DMT). See also U.S. v. Amaral, 488 F.2d 1148, 1152 (9th Cir. 1973). 

The credibility to be accorded conflicting expert opinions is up to the jury. 
The trial court only considers whether the expert will aid the trier of fact in 
arriving at the truth. U.S. v. Brown, 557, F.2d at 556; U.S. v. Barker, 553 F.2d 
1013, 1024 (6th Cir. 1977); U.S. v. Makris, 535 F.2d 899 (5th Cir. 1976), cert. 
denied, 430 U.S. 954 (1977). Conflicting conclusions drawn by experts, where they 
are based on generally accepted and reliable scientific principles, go to the weight 
of the testimony not its admissibility. U.S. v. Brown, 557 F.2d 556; U.S. v. , . 
Franks, 511 F.2d at 33. Generally, properly admitted expert testimony may be 
given such weight as the fact finder thinks circumstances dictate. Skar v. City of 
Lincoln, Nebraska, 599 F.2d 253 (8th Cir. 1979). 

The fact that one party may offer more experts on a particular subject than 
the other party is not controlling. The issue is to be determined, not by the 
number of expert witnesses who may testify on behalf of either side, b~t by the 
quality of their testimony. U.S. v. Shepard, 538 F.2d 107, 110 (6th Clr. 1976); 
U.S. v. Handy, 454 F.2d 885, 888 (9th Cir. 1971), cert. denied, 409 U.S. 846 
(1972). 

Expert testimony introduced by one party may be rejected by the trier of fact 
even when the opposing party has introduced no expert testimony to contradict it. 
U.S. v. Mota, 598 F.2d 995 (5th Cir. 1979) (jury may find testimony on issue of 
defendant's sanity rebutted by observa.tions of laymen); U.S. v. Dube, 520 F.2d 
250 (1st Cir. 1975); U.S. v. Lutz, 420 F.2d 414 (3d Cir.), cert. denied, 398 U.S. 911 
(1970); Magno v. Corros, 439 F. Supp. 592, 603-604 (D. S.C. 1977). But see U.S. 
v. Smith, 437 F.2d 538 (6th Cir. (970) (brief observation by two lay witnesses does 
not raise a question of fact sufficient to counter defendant's prima facie case of 
insanity); Brock v. U. S., 387 F.2d 254 (5th Cir. 1967) (testimony of .t~ree 
witnesses, only one of whom had recently seen the defendant, was not sufficient 
for the jury to reject the testimony of the psychiatric expert). 

An expert can be compelled to testify in his area of expertise, as there is no 
constitutional or statutory privilege not to do so, and there is no need to show the 
unavailability of other experts. Kaufman v. Edelstein. 539 F.2d 811 (2d Cir. 1976). 

Opinions of expert witnesses have been admitted into evidence on a wide 
variety of matters: 

(1) The mental capacity or condition of a person, U.S. v. Davis, 523 F.2d 
1265 (5th Cir. I 975}; the results of compulsory psychiatric examinations are 
admissible on the issue of sanity, but the use of an incriminating statement made 
during a compulsory examination is impermissible on the issue of guilt; Gibson v. 
Zahradnick, 581 F.2d 75 (4th Cir.), cerro denied, 439 U.S. 996 (1978) (and cases 
cited therein); but see U.S. v. Reason, 549 F.2d 309 (4th Cir. 1977); U.S. v. 
Reifsteck, 535 F.2d 1030 (8th Cil'. 1976); U.S. v. Matos, 409 F.2d 1245 (2d Cir. 
(969), cert. denied, 397 U.S. 927 (1970); that experts may differ in their opinions 
concerning the mental condition of a defendant does not mean, in and of itself, 
that there is a reasonable doubt as to sanity, U.S. v. Urbanis, 490 F.2d 384, 386 
(9th Cir.), cert. denied, 416 U.S. 944 (1974); U.S. v. Ortiz, 488 F.2d 175 (9th Cir. 
(973). The issue of a defendant'S mental condition should be determined from all 
the evidence rather than from the opinions of experts alone, U.S. v. Fortune, 513 
F.2d 883, 890-891 (5th Cir.), cert. denied, 423 U.S. 1020 (1975); Mims v. U.S., 375 
F.2d 135, 143 (5th Cir. 1967); 

(2) The teachings and purposes of the Communist Party, Frank/eld v. U.S., 
198 F.2d 679 (4th Cir. 1952), cert. denied, 344 U.S. 922 (1953); 
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(3) Current propaganda themes, U. S. v. German-American Vocational 
League, Inc., 153 F.2d 860 (3d Cir.), cert. denied, 328 U.S. 833 (1946); 

(4) Value of particular property, Sartor v. Arkansas Natural Gas Corp., 321 
U.S. 620, 627 (I944); 

(5) Cause of death, Clay County Cotton CO. V. Home Life Insurance Co., 113 
F.2d 856 (8th Cir. (940); 

(6) Bookkeeping and income tax returns, U.S. v. Gray, 507 F.2d 1013 (5th 
Cir.), cert. denied, 423 U.S. 824 (1975); U.S. V. Augustine, 189 F.2d 587 (3d Cir. 
(951); 

(7) Retail value of consumer goods, Cave V. U.S., 390 F.2d 58 (8th Cir.), cert. 
denied, 392 U.S. 906 (1968); 

(8) Markings and stamps on bank checks, U.S. V. Mustin, 369 F.2d 626 (7th 
Cir. (966); 

(9) Mechanics of how the numbers game or bookmaking organizations 
operate, U.S. v. Barletta, 565 F.2d 985 (8th Cir. (977) (testimony of an FBI agent 
who had done considerable investigative work in the area); Moore v. U.S., 394 
F.2d gl8 (5th Cir. 1968), cert. denied, 393 U.S. 1030 (1969); see U.S. v. Scavo, 593 
F.2d 837 (8th Cir. 1979) (agent allowed to testify as to defendant's role in 
bookmaking operation); 

(10) The modus operandi of criminal schemes, U.S. v. Swll, 521 F.2d 687 
(6th Cir. 1975), cert. denied, 423 U.S. 1059 (1976) (testimony of postal inspector 
describing a mail fraud schemc:); U.S. V. Jackson, 425 F.2d 574 (D.C. Cir. (970) 
(testimony of operation of pickpocket scheme); 

(II) Handwriting, U.S. v. Reece, 547 F.2d 432 (8th Cir. 1977); U.S. V. Green, 
523 F.2d 229 (2d Cir. 1975), cert. denied, 423 U.S. 1074 (1976); U.S. v. Galvin, 
394. F.2d 228 (3d Cir. 1968); U.S. v. Acosta, 369 F.2d 41 (4th Cir. (966), cert. 
demed, 386 U.S. 921 (1967); Wood V. U.S., 357 F.2d 425 (10th Cir.), cert. denied, 
385 U.S. 866 (1966); 

(12) The technical operation of the United States Mint, U.S. v. Sheiner, 410 
F.2d 337 (2d Cir.), cert. denied, 396 U.S. 825 (1969); 

(13) The ineffectiveness of a weight-reducing drug, U.S. V. Andreadis, 366 
F.2d 423 (2d Cir. (966), cer!. denied, 385 U.S. 1001 (1967); 

(14) Spectrograms or "voiceprints," U.S. V. Williams, 583 F.2d 1194 (2d Cir. 
(978), ce~t. denied, 439 U.S. 1117 (1979); U.S. V. Baller, 519 F.2d 463 (4th Cir.), 
cert. demed, 423 U.S. 1019 (1975); U.S. V. Franks, 511 F.2d 25 (6th Cir.), cert. 
denied, 422 U.S. 1042 (1975); but see U.S. V. Addison, 498 F.2d 741 (D.C. Cir. 
(974) (~pectrographic identification not then sufficiently accepted in scientific 
community); 

(15) The operation of equipment for the purpose of prod ucing counterfeit 
currency, U.S. V. Wilson, 451 F.2d 209 (5th Cir. (971) cerl. denied 405 U.S. 1032 
(1972); , , 

(16) The genuineness of government bonds, U.S. V. Martin, 459 F.2d 1009 
(9th Cir. ), cert. denied, 409 U.S. 864 (1972); 

(17) The source of marijuana, U.S. V. Johnson, 575 F.2d 1347 (5th Cir. 1978), 
cert. denied. 440 U.S. 907 (1979); 

(18) Firearms and ballistics, Davis v. Freels, 583 F.2d 337 (7th Cir. (978); 
U.S. V. Bowers, 534 F.2d 186 (9th Cir.), cerro denied, 429 U.S. 942 (1976); 

(19) Architecture, Scholz Homes, Inc. V. Wallace. 590 F.2d 860 (10th Cir. 
1979); 

(20) Valuation of pecuniary loss, Driscoll V. U.S., 456 F. Supp. 143 (D. Del. 
1978), affd, 605 F.2d 1195 (1979); D'Angelo V. U.S., 456 F. Supp. 127 (D. Del. 

.. 
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1978), alrd, 605 F.2d 1194 (1979); 

(21)' Aircraft, Dychalo v. Copper/o,!' Corp., 78 F.R.D. 146 (E.D. Pa.), a/I'd, 
588 F.2d. 820 (1978) (safety of loading ramp); 

(22) Defective products, Nanda v. Ford Motor Co., 509 F.2d 213 (7th Cir. 
1974); .. 

(23) Design, Soo Line R. R. Co. v. Fruehauf, Corp., 547 F.2d 1365, 1375-
1376 (8th Cir. 1977) (design of railroad cars); Holmgren v. Massey~Ferguson, Inc., 
516 F.2d 856 (8th Cir. 1975) (dl::fective design of corn picker); 

(24) Law, U.S. v. Sturgis, 578 F.2d 1296 (9th Cir.), cert. denied, 439 U.S. 970 
(1978) (sentences customarily imposed by state courts); . 

(25) Narcotics, U.S .. v. Wolk, 398 F. Supp. 405, 414-415 (E.D. Pa. 1975); 
(26) Photographs, U.S. v. Sellers, 566 F.2d 884 (4th Cir. 1977) (e~pert on 

photographs allowed to assist the jury by explainin~ light, shadowy r~ryectlO~s). 
An expert witness may identify and explam charts summanzmg hiS own 

testimony or the testimony of other witnesses. U.S. v. Gray, 507 F.2d 1013 (5th 
Cir.), cert. denied, 423 U.S. 824 (1975); U.S. v. Rath, 406 F.2d 757 (6th Cir.), cert. 
denied, 394 U.S. 920 (1969). See also U.S. v. Scales, 594 F.2d 558 (6th Cir.), cerl. 
denied, 441 U.S. 946 (.1979) (expert not needed; agent who catalogued exhibit and 
who had knowledge of analysis of materials was permitted to summarize). 

2. BASIS OF OPINION TESTIMONY BY EXPERTS 

Before the codification of the Federal Rules of Evidence, the traditional rule 
was that expert opinion testimony was inadmissible if based upon information 
obtained out of court from third parties. "The rationale behind this rule is that the 
trier of fact should not be presented with evidence grounded on otherwise 
inadmissible hearsay statements not subject to cross-examination and other forms 
of verification." U.S. v. Sims, 514 F.2d 147, 149 (9th Cir.), cerl. denied, 423 U.S. 
845 (1975); Elgi Holding, Inc. v. Insurance Company of North America, 511 F.2d 
957 959-960 (2d Cir. 1975). Under Rule 703, however, and in accord with the 
stro'ng pre-Rule 703 trend, an expert is no longer tied to the restrictive limitations 
on the use of facts or data which, technically, may be hearsay. Whether the facts 
or data relied on by the experts are in evidence, or even could be in evidence, is 
not controlling where the facts or data relied upon are of the type reasonably 
relied upon by experts in this particular field. Bauman v. Cent ex Corp., 611 F.2d 
1115, 1120 (5th Cir. 1980). See U.S. v. Genser, 582 F.2d 292, 298 (3d Cir. 1978), 
cert. denied, 100 S. Ct. 269 (1979) (IRS expert properly permitted to rely on facts 
and data not admitted into evidence which fell within permissible standards of 
Rule 703); U.S. v. Shields, 573 F.2d 18 (10th Cir. 1978) (handwriting expert could 
properly rely on known exemplars of defendant's handwriting excluded from 
evidence on grounds that they contained impermissible references to defendant's 
prior criminal record); Higgins v. Kinnebrew Motors, Inc., 547 F.2d 1223, 1226 
(5th Cir. 1977) (expert was properly permitted to use figures taken from U.S. 
Department of Labor Bureau of Labor Statistics tables); U.S. v. Golden, 532 F.2d 
1244 (9th Cir.), cerl. denied, 429 U.S. 842 (1976) (DEA expert's opinion on 
market value of heroin was not rendered inadmissible due to its basis in part on 
information obtained from other undercover narcotics agents familiar with the 
markets involved); U.S. v. Morrison, 531 F.2d 1089 (lst Cir.), cerl. denied, 429 
U.S. 837 (1976) (FBI gambling expert was properly permitted to rely on notes and 
reports of others in arriving at opinion). 

Generally, the facts or data upon which an expert bases his opinion can be 
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derived from three possible sources: (1) the firsthand observations of the expert 
witness, such as a treating physician, U.S. v. Reece, 547 F.2d 432 (8th Cir. 1977); 
Elgi Holding, Inc. v. Insurance Co. of North America, 511 F.2d at 959-960; 
(2) presentation at the trial through hypothetical questions or having the expert 
attend the trial and hear testimony establishing the facts (thus, one expert can 
predicate his opinion on another expert's, if he normally relies on such in his 
profession); and (3) presentation of pertinent data to the expert outside of court 
other than by his own perception, U.S. v. Genser, 582 F.2d at 298-299; U.S. v. 
Golden, 532 F.2d at 1247-1248; U.S. v. Sims, 514 F.2d at 149-150. 

3. ULTIMATE ISSUE RULE 

With the enactment of Rule 704 of the Federal Rules of Evidence the , 
ultimate issue rule, previously limiting expert testimony that would "invade the 
province of the jury" by touching upon ultimate issue, was formally abolished. 
"The approach to admission adopted by the Rules is simply whether an expert 
opinion will be helpful to the jury in understanding the evidence or determining a 
fact in issue." Bauman v. Centex Corp., 611 F.2d 1115, 1120-1121 (5th Cir. 1980); 
U.S. v. Scavo, 593 F.2d 837, 844 (8th Cir. 1979). If expert testimony is 
appropriately helpful, Rule 704 provides that the opinion given is not 
objectionable as an invasion of the province of the jury, notwithstanding that it 
may be on the very issue that the jury must decide. U.S. v. Johnson, 319 U.S. 503 
(1943); U.S. v. Miller, 600 F.2d 498 (5th Cir.), cert. denied, 100 S. Ct. 434 (1979); 
U.S. v. Scavo, 593 F.2d at 843-844; U.S. v. Smith, 550 F.2d 277, 281 (5th Cir. 
1977), cert. denied, 434 V.S. 841 (1978); U.S. v. Davis, 564 F.2d 840, 845 (9th Cir. 
1977), cert. denied, 434 V. S. 10 15 (1978). 

This rule is subject both to the qualification of helpfulness to the trier of fact 
and to a Rule 403 weighing of probative value versus prejudicial effect. U.S. v. 
Scavo, 593 F.2d at 844; Nielson v. Armstrong Rubber Co., 570 F.2d 272 (8th Cir. 
1978); U.S. v. Taylor, 562 F.2d 1345 (2d Cir.), cert. denied, 432 U.S. 909 (1977); 
U.S. v. Melton, 555 F.2d 1198 (5th Cir. 1977); U.S. v. McCoy, 539 F.2d 1050 (5th 
Cir. 1976), cert. de.lJied, 431 V.S. 919 (1977). The trial court has wide discretion in 
admitting such ultimate issue opinions. Stoler v. Penn Central Transp. Co., 583 
F.2d 896 (6th Cir. 1978); United Telecommunications, bic. v. American Television 
& Communications Corp., 536 F.2d 1310 (10th Cir. 1976). Thus, in a federal 
firearms prosecution, the testimony of a government expert that the defendant's 
weapon was a machine gun required to be registered under the law was held 
proper. U.S. v. McCauley, 601 F.2d 336, 339 (8th Cir. 1979). See also U.S. v. 
Miller, 600 F.2d at 500 (government expert accounting witness properly permitted 
to express opinion on ultimate issue that securities were obtained by fraud); U.S. 
v. Masson, 582 F.2d 961 (5th Cir. 1978) (FBI gambling expert permitted to testify 
that defendant was bookmaker rather than mere player); U.S. v. Davis, 564 F.2d 
845 (in a prosecution of physician for unlawful prescription and distribution of 
controlled substances, expert was properly permitted to express opinion that the 
prescriptions were neither in usual course of professional practice nor for a 
'legitimate medical purpose); U.S. v. Hearst, 563 F.2d 1331 (9th Cir. 1977), cert. 
denied, 435 U.S. 1000 (1978) (opinion as to duress and voluntariness in bank 
robbery prosecution held proper). . 

Notwithstanding the abolition of the ultimate issue rule, however, some courts 
are cautious not to permit expert testimony on legal conclusions as opposed to 
factual conclusions. An expert should not be permitted to testify whether a 
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person's acts are a violation of law. That is a legal conclusion best left to the trial 
court's instructions and the verdict of the trier of fact. An expert's testimony may 
not properly act as a substitute for the court's instructions on applicable law. U.S. 
v. Milton, 555 F.2d 1198, 1204-1205 (5th Cir. 1977). 

4. HYPOTHETICAL QUESTIONS 

The chief objective of Rule 705 is to eliminate the need for the lengthy 
hypothetical question; such questions are no longer mandatory. U.S. v. Mangan, 
575 F.2d 32, 47 (2d Cir.), cerro denied, 439 U.S. 931 (1978). If, however, 
hypothetical questions are used, they should include all material facts necessary 
for the expert to draw rational conclusions. The question properly must be based 
upon facts already in the record. Mears V. Olin, 527 F.2d 1100 (8th Cir. 1975). 

Whether a hypothetical question is a fair statement of all facts in the case is 
largely a determination within the dis'cretion of the trial judge. Shapiro, Bernstein 
& CO. V. Remington Records, Inc., 265 F.2d 263, 266-267 (2d Cir. 1959). Alman 
Bros. Farms and Feed Mill, Inc. V. Diamond Laboratories, Inc., 437 F.2d 1295 
(5th Cir. 1971). 

5. COURT-APPOINTED EXPERTS 

Before the enactment of Rule 706, the inherent power of a trial judge to 
appoint an independent expert was widely recognized. Danville Tobacco Assn. V. 

Bryant-Buckner Associates, Inc., 333 F.2d 202 (4th Cir. 1964), cerro denied, 387 
U.S. 907 (1967); Scott V. Spanjer Bros., Inc., 298 F.2d 928 (2d Cir. 1962). Rule 
706 codifies this power and sets up the implementing details. Under Rule 706, the 
trial court has discretionary power to appoint an expert on its own motion or on 
the motion of any party. Fugitt V. Jones, 549 F.2d 1001 (5th Cir. 1977). When the 
court is not satisfied with the quality of expert testimony provided by the parties, 
the court may appoint an independent expert under Rule 706 to assist the trier of 
fact in investigating and understanding the entire case; and the court has the 
power to assess the fees of that expert to the parties in the litigation. U.S. v. R. J. 
Reynolds Tobacco Co., 416 F. Supp. 313 (D.N.J. 1976). 
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CHAPTER XVII 

HEARSAY AND EXCEPTIONS 

Rule 801(c) of the Federal Rules of Evidence defines hearsay in the following 
terms: 

"Hearsay" is a statement, other than one made by the declarant while 
testifying at the trial or hearing, offered in evidence to prove the truth 
of the matter asserted. 

Further, Rule 802 provides that hearsay "is not admissible except as provided by 
these rules or by other rules prescribed by the Supreme Court pursuant to 
statutory authority or by Act of Congress." This limitation, therefore bars 
admissibility of out-of-court statements only when they are offered to "pro~e the 
truth of the matter asserted" and when they do not fit an established exception to 
the rule of exclusion. 

~he form and content of the rules have the effect of presenting three basic 
questIOns where possible hearsay is involved. First, it must be determined if the 
evidence in question amounts to a statement, because only an out-of-court 
"statement" can be hearsay. Rule 80 I (a) defines "statement" as "( I) an oral or 
written assertion or (2) nonverbal conduct of a person, if it is intended by him as 
an assertion." Second, it must be determined if the statement is being offered to 
prove the truth of matter asserted in it and, if so, whether it may nevertheless be 
non-hearsay by definition. Rule 80 I (d) makes certain prior statements by a witness 
who testifies and is subject to cross-examination, certain statements deemed to be 
by .a . ~arty-op'pon~nt, and certain out-of-court identifications all "not hearsay" by 
defInitIOn. Third, It must be determined if the hearsay is still admissable under one 
of th~ 29 exceptions provided in Rules 803 and 804 or for the limited purposes 
permitted 4t1nder Rules 806 and 405. 

Government use of hearsay in criminal cases may also be limited in certain 
situations by the confrontation clause of the sixth amendment. See, e.g .. Bruton V. 

U.S., 391 U.S. 123 (1968). Ordinarily, however, the introduction of evidence which 
is permitted by an exception to the hearsay rule violates no constitutional 
guarantee. Salinf{er v. U.S .. 272 U.S. 542 (1926). 

A. OUT-Of-COURT STATEMENTS 
The hearsay rule is primarily applicable to statements that are assertions in 

words, either oral or written. Rule 801(a)(1), Fed. R. Evid. However, Rule 
801(a)(2) provides that nonverbal conduct by a person may be a statement "if it is 
intended by him as an assertion." This provision significantly expands the 
admissibility of conduct or silence that might otherwise be exclud~ble as hearsay. 
See Donne/~v v. U.S .. 228 U.S. 243, 273 (1913). Under prior law, if conduct was 
offered to show the actor's belief and hence the truth of that belief, such conduct 
was inadmissible hearsay. U.S. V. Pacelli. 491 F.2d 1108 (2d Cir.), cerro denied, 
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17·2 HEARSA Y AND EXCEPTIONS 

419 U.S. 826 (1974). That is no longer true under the rules, unless it can be shown 
that the conduct was intended as an assertion. Examples of conduct intended to 
be an assertion are pointing out the location of a heroin source, U.S. v. Caro, 569 
F.2d 411 (5th Cir. 1978), and selection of a name from a list, U.S. v. Ross, 321 
F.2d 61 (2d Cir.), cerl. denied, 375 U.S. 894 (1963). 

The Advisory Committee's Note to Rule 801 makes clear, however, that "the 
rule is so worded as to place the burden upon the party claiming that the intention 
[to assert] existed" and that "ambiguous and doubtful cases will be resolved ... in 
favor of admissibility." The admissibility of conduct that may be viewed as 
assertive now requires a judicial determination whether the conduct was intended 
to be assertive. Rule 104(a), Fed. R. Evid.; U.s. v. Mandel, 591 F.2d 1347 (4th 
Cir. 1979). 

B. NON-HEARSAY 
The general hearsay prohibition is applicable only when the out-of-court 

statement is offered to prove the truth of the assertion it contains. When the 
statement is offered to prove something other than the truth of what it contains, it 
is not hearsay and is not inadmissible for that reason. On this, the evidence rules 
and prior case law are in agreement. U.S. 1'. Anderson, 417 U.S. 211 (1974); U.S. 
v. Bernes, 602 F.2d 716 (5th Cir. '1979). There are several well-recognized non
hearsay, and therefore permissable, uses of extrajudicial statements, and a numbr.:r 
of others are, in effect, created by definition in Rule 801. 

1. NON-HEARSAY BY USE 
8. PROOF THAT A STATEMENT WAS MADE 

Overheard threats by the victim against the defendant were admissible to show 
that they were made, and that ill-feelings existed. U. S. v. Cline, 570 F.2d 731 (8th 
Cir. 1978). Taped conversations of wagers and line information are admissible to 
show that the conversations took place, but not to prove that bets were made or 
the truth of the line information. U.S. v. Boyd, 566 F.2d 929 (5th Cir. 1978). In a 
mail fraud prosecution, evidence of untrue statements was received for the purpose 
of establishing that they were made. U. S. v. Krohn, 573 F.2d 1382 (10th Cir.), 
cerl. denied, 436 U.S. 949 (1978). Evidence that a witness offered to give perjured 
testimony is admissible to prove making the offer. Sawyer v. Barczak, 229 F.2d 
805 (7th Cir.), cerr. denied, 351 U.S. 966 (1956). See also Hicks v. U.S., 173 F.2d 
570 (4th Cir.), cerl. denied,' 337 U.S. 945 (1949) (reports of conversations in which 
defendant's agent sought to influence a juror). In U.S. v. Harvey, 526 F.2d 529 (2d 
Cir. 1975), cerr. denied, 424 U.S. 956 (1976), a prosecution charging a civil rights 
violation for the murder of a potential witness, statements made by the victim 
indicating his awareness of federal crimes committed by defendant were held 
admissible as tending to show that the defendant killed the victim because of that 
knowledge. The hearsay rule was inapplicable to testimony by defrauded investors 
regarding rjefendant's representations because they were offered merely to show 
the statemeIlts were made. U.S. v. McDonnel, 550 F.2d 1010 (5th Cir.), cert. 
denied. 434 U.S. 835 (1977). A· government witness' testimony of threats made by 
defendant was held not hearsay because it was used to show consciousness of guilt 
and not the truth of the matter asserted. U.S. v. Pate, 543 F.2d 1148 (5th Cir. 
1976). Testimony relating to the existence of an automobile theft report was 
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admissible to prove that the car w 
793 (8th Cir.), cerr. denied, 429 U.;.s 8r::o~~e7d gtolen. U.~. v. ~a('obson, 536 F.2d 
for the introduction of out-of cou t d 1 ( . 6). (For a diSCUSSIOn of the purposes 
(9.th C' ) - r ecaratlOns see US v D . 551 F2 
,0 Ir. , cerr. denied, 431 U.S, 923 (1977).) , . . . aVIs. . d 233 

b. TO SHOW EFFECT ON LISTENER'S CONDUCT 
A defendant union officer's testimon th f . 

him constitutions were flexible and COUI/b ?t ormer UOIO~ presidents had told 
ob~ectiona~le hearsay, because it was not O~f~~!~rpreted to flt.I,ocal needs was not 
UnIon preSidents said but to show th f~ to prove the truth of what past 
actions. U.S. I'. Ruhin, 591 F.2d 278 (~t~ ~~t )sU~h state~ents had on defendant's 
See also U.S. 1'. Ahas('al, 564 F.2d 821 (9t~rC" (e;~7~e)nt~d. 100 ~. Ct. 133 (1979). 
(1978). In a bank robber ro e' . Ir.. ' (err. dented. 435 U.S. 953 
transmitted to him wa/a~mr~~:IO~, a polIce offIcer's description of a vehicle, as 
was not objectionable hf'arsa ss~; 0 prove why the officer stopped the car and 
100 S. Ct. 163 (1979). .' y... 1'. Stout, 599 F.2d 866 (8th Cir.), cerr. denied, 

c. RES GESTAE-SPONTANEOUS C()NTEMPORANEOUS 
DECLARATIONS ' 

A Statement is sometimes said to be ad ". . 
rule, if it is a declaration that . mlsslble, Irrespective of the hearsay 
done." Such a declaration is not c~e:~~Itu~es a part of the r~s gestae or "the thing 
offered to prove the truth of what y e.~rs~, however, simply because it is not 
the acts done. or When the decla ~~s sal

h
· hen .the words spoken only explain 

hearsay is not involved /_ Us
ra 

Ion AS ave .an Independent legal significance 
d . . II " v. nnunz/Qto 293 F 2d 373 . ' emed. 368 U.S 919 (1961) . b' ' . (2d Or.) ceft. 

. , a unIOn us mess agent w·' • '. . 
moneys from an employer The cou t h Id h as proseculed for recelvmg 
the admission of testimony' by one w~ e ht at the hearsay rule did not prevent 
witnefs to draw money for a second IW~~SS t :t the deceased employer had told the 
the second witness that upon ha d' I nhe~s to pay somebody," and testimony by 

k · "n Ing 1m an envelop th d 
as ed him to take money to the defendant In . e, e ec~ased employer 
the declarations gave legal sl'g 'f' . each Instance, the CirCUmstances of 

nI Icance to otherw' b' 
the description of a material transaction. Ise am Iguous acts and completed 

A declaff\tion of gift accompan i d r 
offered, not for its truth but as artY ~g h e ~very .of property is admissible When 
908 (4th Cir.). cen deni;d 389 J S 8

0
4 t e onatlv~ act. U.S. v. While. 377 F.2d 

told defendant he had "dr' d" 8 h~ 1967) (testIlllOny that a bank janitor had 
oppe somet 109" wa h Id d . . 

defendant's subsequent conduct). Sh' sea mlsslble to characterize 
denied. 334 U S 859 (1948) ( '1 aplrO v. U. S.. 166 F.2d 240 (2d Cir.), cerl 

. . ora statements of d d . . 
to remove ambiguity in policy). ecease Insured were admissible 

2. NON-HEARSAY BY DEFINITION 
8. PRIOR STATEMENT OF A WITNESS 

. Rule 801(d)(O establishes as "not h " . . 
Witness Who testifies and is sub,j t t ears~y .certam pnor statements of a 

Jec 0 cross-exammatlOn. 
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(1) INCONISISTENT STATEMENTS 

Rule 801(d)(I) excludes from the hearsay definition such prior. statements of a 
testifying witness if "the statement is (A) inconsi~tent with h~s teshm?l1Y, and was 
given under oath subject to the penalty ~f perJu~y at. a tn~l, hearmg,. or other 
proceeding, or in a deposition, or (8) consistent with his testimony and .IS ~ffered 
to rebut an express or implied charge against him of recent fabrIcation or 
improper influence or motive .... " . . 

Pretrial inconsistent statements of a witness have frequently raised the Issue of 
whether they may be received in evidence as substantive proof of guilt .or may be 
used only for the purpose of impeachment. Rule 801(d)( I)(A) substantI~lIy settles 
this issue by providing that, when the statement is "given und:r oath sU~J~ct ~?t~e 
penalty of perjury at a trial, hearing, or other proceedi?g, or In a deposltl?n, It IS 
not hearsay and the inconsistent statement may be recel~ed as proo~ of gUilt of the 
accused. Prior unsworn inconsistent statements of a witness remain hearsay and 
may not be considered as direct evidence of gUilt. U .. s. v. Palacios, 556 F.2d. 1359 
(5th Cir. 1977). A special agent's reb~ttal testimony as to a c~ntradIC~ory 
statement made to him by a defense alibi witness was hearsay, a~d instructIOns 
were necessary to limit its use to impeachment and to avoi~ it being considered as 
substantive proof. U.S. v. RaKKhianti. 560 F.2d 1376 (9th Or. 1977) .. See a(so U .. S. 
v. Eddl·. 597 F.2d 430 (5th Cir. 1979), holding where there were inconsistencies 
betwe~n a witness' trial testimony and his preliminary hearing testimony, such 
inconsistent statements were admissible as substantive evidence and not merely for 
impeachment. See also U.S. v. Plum. 558 F.2d 568 (10th Cir .. 1977). Prior 
inconsistent statements before a grand jury implicating defendant In an armed 
robbery were properly admitted as substantive evidence where th: declarant 
testified at trial, was subject to cross-examination, and his testimony ~/as 
inconsistent with his earlier statements. U.s. v. Mosley. 555 F.2d 191 (8th Or), 
cert. denied. 434 U.S. 851 (1977). See also U.S. v. Morgan, 555 F.2d 238 ~9~~ O.r. 
1977), which acknowledges that trial judges have a high ?egree. of fl~xlbllIty. In 

deciding the exact point at which a prior statement is suffiCiently inconsistent with 
a witness' trial testimony to permit its use in evidence; there was no abuse of 
discretion by the trial court in allowing two pages of a grand jury transcript to be 
received as an exhibit, the written form of the prior inconsistent ~tatement 
providing no undue importance or improper emphasis to this substantive proof 
which is admitted for the truth of its contents. 

"Other proceed ing" includes interrogation under oath at ~ border .station. 
Statements which are inconsistent with the trial testimony of Illegal alIens are 
admissible for both impeachment value and evidence of gUilt. U.S. v. Coran. 589 
F.2d 70, (I st Cir. 1978); U.s. v. Castro-Ayon. 537 F.2d 1055 (9th Cir.), cert. 
denied. 429 U.S. 983 (1976). 

(2) CONSISTENT STATEMENTS 
Rule 80 I (d)(1 )(8) provides that prior consistent statements are not hearsay 

and are admissible as substantive proof of guilt while rebutting .an express ~r 
implied charge of recent fabrication, improper influence, or mO~lve. The strIct 
condition precedent to the reception of pretrial consistent declaratIOns, therefore. 
is the presence of at least an attempt to impeach in-trial testimony. U,S'. v. 
Quinto. 582 F.2d 224 (2d Cir. 1978) (holding that the proponent of t~e pr.lOr 
consistent statement has the burden of establishing that the statement IS bemg 
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offered to rebut charges of recent fabrication or that the prior consistent statement 
was made before any Supposed motive to falsify arose); U.S. v. Williams. 573 F.2d 
284 (5th Cir. 1978); U.S. v. Zuni.~a-Lara. 570 F.2d 1286 (5th Cir.), cen denied. 
436 U.S. 961 (1978); U.S. v. We iI, 561 F.2d 1109 (4th Cir. 1977); U.S. v. 
L?mbardi. 550 F.2d 827 (2d Cir. 1977). See also U.S. v. Albert. 595 F.2d 283 (5th 
Or. 1979); U.S. v. Rinn. 586 F.2d 113 (9th Cir. 1978); U.s. 1'. McGrath, 558 F.2d 
1102 (2d Cir. 1977), cert. denied. 434 U.S. 1064 (1978). 

(3) PRETRIAL IDENTIFICATION 

Rule 801(d)(I)(C) makes admissible as non-hearsay the out-of-court 
"identification of a person after perceiving him." This rule is conditioned upon the 
declarant testifying at trial and being subject to cross-examination concerning his 
out-of-court identification made while or after viewing the accused in non
.suggestive photographic or corporeal lineup identification. U.S. v. Lewis, 565 F.2d 
1248 (2d Cir. 1977), cert. denied. 435 U.S. 973 (1978); U.S. I'. Marchand. 564 F.2d 
983 (2d Cir. 1977), cer!. denied. 434 U.S. 1015 (/977). BUI see U.S. v. Oaxaca, 569 
F.2d 518 (9th Cir.), cen denied. 439 U.S. 926 (/978). Witnesses' testimony that 
they had previously said that a sketch made by a police artist on the day after the 
robbery looked like the robber was properly admitted, even though a prior 
identification was equivocal; the jury is entitled to give it such weight as it will 
after direct examination and cross-examination. U.S. I'. Moskowitz. 581 F.2d 14 
(2d Cir.), cen denied. 439 U.S. 871 (1978); U.S. 1'. Hudson, 564 F.2d 1377 (9th 
Cir. 1977). Voice identification of one allegedly making ransom calls is included in 
the rule, with weight, not admissibility, being the issue. U.S. 1'. Moore, 571 F.2d 
76 (2d Cir. 1978). 

. Impermissibly suggestive identification procedures will, regardless of the 
eVidence rule, render the evidence inadmissible. Moore v. Illinois. 434 U.S. 220 
(1977); Manson I'. Brathwaite. 432 U.S. 98 (1977); Neil 1'. Biggers. 409 U.S. 188 
(/972); Foster v. California. 394 U.S. 440 (1969); Stol'alll'. Denno. 388 U.S. 293 
(1967); Gilhert v. CaJ{fbrnia. 388 U.S. 263 (1967). 

b. ADMISSIONS 

. Rule 801(d)(2) provides that an admission by a party-opponent is not hearsa.y 
If the statement is offered against him and is (I) his statement, (2) a statement that 
he has adopted, (3) a statement by a person authorized to make the statement, (4) 
a statement by this agent concerning a matter within the scope of his agency, or 
(5) a statement by a coconspirator during the course and in furtherance of the 
conspiracy. 8y denominating admissions "not hearsay," the Federal Rules of 
Evidence resolve for the federal courts the acac;Jemic controversy whether 
admissions are "exceptions" to the hearsay rule or simply not hearsay at all. See 
U.S. v. Pu('o. 476 F.2d 1099 (2d Cir.), ('ert. denied, 414 U.S. 844 (1973). 

(1)ADMISSIONS BY DEFENDANT 

Jud icial admissions, inclUding stipulations and guilty pleas, are included in 
Rule BOI(d)(2)(A). Where neither is withdrawn with the consent of the court each 
is. binding and conclusive against the accused. However, if a guilty ~Iea is 
Withdrawn and a not gUilty pleas is substituted, the former gUilty plea is not 
admissible in a trial held on the substituted plea, nor may the judge or prosecutor 
comment on it. Rule I I (e)(6), Fed. R. Crim. P.; Rule 410, Fed. R. Evid. See 
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Kercheval v. U. S., 274 U.S. 220 (1927). The pertinent provisions of the Federal 
Rules of Criminal Procedure and the Federal Rules of Evidence also preclude use 
of "offers" to plead guilty or of "any statements made in connection with" such 

plea or offer. . . 
Provided that statements attributed to the accused pass constitutional muster, 

i.e., they are freely, voluntarily, and intelligently given with full knowledge and 
understanding of rights, such extrajudicial declarations are not hearsay and are 
admissible as part of the government's rebuttal evidence ev~n though they could 
have been produced during the case-in-chief. U.s. v. Evans, 572 F.2d 455 (5~h 
Cir.), ('ert. denied, 439 U.S. 870 (1978); U.s. v. Cline, 570 F.2d 731 (8th Clr. 
1978); U.S. v. Porter, 544 F.2d 936 (8th Cir. 1976). Statements to non-law 
enforcement persons are included in the rule. U.S. v. Franklin, 586 F.2d 560 (5th 
Cir. 1978), ('en denied, 440 U.S. 972 (1979); U.S. v. ButlOr/(- ~72 F.2d 619 (8th 
Cir.), ('ert. denied, 437 U.S. 906 (1978). See also U.S. v. Weinrich, 586 F.2d 481 
(5th Cir. 1978), cert. denied, 441 U.S. 927 (1979), for avoidance of Bruton 
problems (Bruton v. U.S., 391 U.S. 123 (1968» in a joint trial. . 

Allegations in an indictment contrary to the proof brought out at trIal are not 
admissib~S of the United States since an indictment is not a pleading of one of the 
parties but is an instrument of the grand jury. Falter v. U.S., 23 F.2d 420 (2d 
Cir.), tert. denied, 277 U.S. 590 (1928). 

(2) DEFENDANT'S ADOPTIVE ADMISSIONS 
Rule 80I(d)(2)(B) restates the prior rule that an out-of-court statement 

acquiesced in or accepted by an accused may be received. aga.inst hi.m, by 
providing that such a statement is not hearsay. Where s~ch ado.ptIon IS ~aOIfested 
by words or actions of the accused that tend to explam or give meanmg to the 
words of the declarant, courts have had little trouble in finding such statements 
admissible against tl)e accused. U.S. v. Crockett, 534 F.2d 589 (5~h Cir. 1976). The 
difficult cases are those involving silence in the face of accusation, comment, or 
directives about criminal activity. Whether silence may constitute adoptive 
admission in criminal cases now depends upon the status and position of the 
defendant at the time of the silence. 

Where the defendant is under arrest and has been advised of his Miranda 
rights, his silence in the face of accusation cannot be used against him beca.use he 
is not expected to speak or offer any exculpatory explanation. Doyle v. OlllO, 426 
U.S. 610 (1976). See also U.S. v. Hale, 422 U.S. 171 (1975), where the Court ruled 
that failure to speak at the time of arrest is of insufficient pro~ative value to ~e 
admissible, though this decision is not binding on the states as It was an exerCIse 
of the Court's supervisory power. In Baxter v. Palmigiano, 425 U.S. 308 (1976), 
adverse inferences could be drawn from the silence of inmates at a disciplinary 
hearing, but not at a criminal prosecution. 

However where one is not in custody prior to indictment, due process, 
fundamental fairness and other explicit constitutional rights are not violated by 
evidence of the sile~ce of the defendant in the face of accusations of criminal 
behavior. U.S. v. Giese, 597 F.2d 1170 (9th Cir.), cen denied, 100 S. Ct. 480 
(1979); U.S. v. Kilbourne, 559 F.2d 1263 (4th Cir.), cert. denied, 434 U.S. 873 
(1977); U.S. v. Ojala, 544 F.2d 940 (8th Cir. 1976); U.S. v. Hoosier, 542 F.2d 6.87 
(6th Cir. 1976); U.S. v. Flecha, 539 F.2d 874 (2d Cir. 1976). Better practice 
suggests that the court initially determine whether the accusation or statem~nt was 
such that, under the circumstances, an innocent person would normally be mduced 
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to repsond. U.S. v. Moore, 522 F.2d 1068 (9th Cir. 1975), cert. denied, 423 U.S. 
1049 (1976). 

When the government files an affidavit for a search warrant, it may not later 
object on hearsay grounds to use of the contents of the affidavit during cross
examination. U.S. v. Mor~an, 581 F.2d 933 (D.C. Cir. 1978). 

(3) VICARIOUS AND REPRESENTATIVE ADMISSIONS 

Subdivisions (C) and (D) of Rule 801(d)(2) exclude from the definition of 
hearsay a "statement by a person authorized by [a party-opponent] to make a 
statement concerning the subject" or U a statement by [a party-opponent's] agent or 
servant concerning a matter within the ~cope of his agency or employment, made 
during the existence of the relationship." This provision has been used effectively 
in criminal cases. In U.s. 1'. O;ala, 544 F.2d 940 (8th Cir. 1976), an IRS agent's 
testimony that defendant's attorney said the failure of his client to file returns was 
not the result of political beliefs, where the statements were unequivocal and were 
made in the presence of the client who registered no objection or complaint, was 
admissible as non-hearsay because the declarations were made in the scope of the 
attorney's authority. See also Mahlandt v. Wild Canid Survival & Research 
Center In('" 588 F.2d 626 (8th Cir. 1978). Statements of legislative aides .of former 
Maryland Governor Marvin Mandel, concerning his views on legislative attempts 
to override his veto, were not hearsay and were properly admitted in his mail 
fraud trial, since the views expressed were within the scope of and made during 
the agency relationship. U.S. v. Mandel, 591 F.2d 1347 (4th Cir. 1979). See also 
U.s. 1'. Summers, 598 F.2d 450 (5th Cir. 1979). 

(4) DECLARATIONS OF COCONSPIRATORS 

Rule 801 (d)(2 )(E) provides that a statement is not hearsay if made "by a 
coconspirator of a party during the course and in furtherance of the conspiracy." 
Under this rule an out-of-court declaration of a coconspirator is admissible against 
each conspirator even if the indictment fails to include a conspiracy count. U.S. v. 
Smith, 596 F.2d 319 (8th Cir. 1979); U.S. v. Scavo, 593 F.2d 837 (8th Cir. 1979); 
U.S. v. Durland, 575 F.2d 1306 (10th Cir. 1978); U.S. v. Doulin, 538 F.2d 466 (2d 
Cir.), ('ert. denied, 429 U.S. 895 (1976); U.S. v. Wright, 491 F.2d 942 (6th Cir.), 
cen denied, 419 U.S. 862 (1974); U.S. v. Johnson, 463 F.2d 216 (9th Cir.), cerr. 
denied, 409 U.S. 1028 (1972); U.S. v. Jones, 438 F.2d 461 (7th Cir. 1971); Davis v. 
U.S., 409 F.2d 1095 (5th Cir. 1969), aIrd on other grounds, 411 U.S. 233 (1973); 
Mares v. U.S., 409 F.2d 1083 (10th Cir. 1968), cert. denied. 394 U.S. 963 (1969); 
U.S. v. Rinaldi, 393 F.2d 97 (2d Cir.), cert. denied, 393 U.S. 913 (1968). 

Proof of the existence of a joint venture determines the admissibility of the 
coconspirator's declaration. This is so even where the coconspirator to whom the 
extrajudicial statement is attributed does not testify. Dutton v. Evans, 400 U.S. 74 
(1970). See U.S. v. Schwanke, 598 F.2d 575 (10th Cir. 1979); U.s. v. Dawson. 576 
F.2d 656 (5th Cir. 1978), cert. denied, 439 U.S. 1127 (1979); U.S. v. Green, 548 
F.2d 1261 (6th Cir. 1977). When a conspiracy count is included and a defendant is 
acquitted on that count. the coconspirator's statements may still be used because 
acquittal implies only a failure to prove the conspiracy beyond a reasonable 
doubt. U.S. v. Durland, 575 F.2d at 1308-1310; U.S. v. Sianchich, 550 F.2d 1294 
(2d Cir. 1977); U.S. v. Beasley, 545 F.2d 403, remanded on other grounds, 563 
F.2d 1225 (5th Cir. 1977); U.S. v. Cravero, 545 F.2d 406 (5th Cir. 1976). cerro 
denied, 429 U.S. 1100 (1977); U. S. v. Suchy, 540 F.2d 254 (6th Cir. 1976) 
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(rejecting a per se rule requiring reversal on the substantive count where it is based 
on hearsay statements of an acquitted coconspirator). Moreover, the declaring 
coconspirator need not be indicted, nor identified in the charge as a conspirator, 
for the ad mission rule to apply. U. S. v. Ziperstein. 60 I F.2d 281 (7th Cir. 1979). 

Under the rule, coconspirator declarations are not admissible unless it is 
established that a conspiracy existed at the time and that the defendant 
participated therein. The trial court must make an initial determination of when a 
coconspirator declaration may be received; and this involves a balancing of the 
government's right to present its case with the defendant's right to be protected 
from inadmissible evidence. The trial court must decide '~hether proof of the 
conspiracy must precede, and be independent of, the coconspirator statement, 
what quantum of proof the government must furnish before the jury may consider 
the extrajudicial coconspirator statement as substantive proof of guilt, and 
whether the coconspirator declaration was made during and in furtherance of the 
conspiracy. In deciding these questions, the trial court may require the 
government to establish the conspiracy and the defendant's connection therewith 
before the coconspirator's declarations are admitted; admit the coconspirator's 
declarations subject to subsequent proof of the existence of the conspiracy and 
defendant's role therein; or hear what the government's proof of conspiracy will be 
and, if found to be sufficient, admit the coconspirator's statements at any stage of 
the trial. U.S. v. Vinson. 606 F.2d 149 (6th Cir. 1979); U.S. v. Eubanks. 591 F.2d 
513 (9th Cir. 1979); U.S. v. James. 590 F.2d 575 (5th Cir.), cert. denied, 99 S. Ct. 
2836 (1979); U.S. v. Macklin. 573 F.2d 1046 (8th Cir.), cert. denied. 439 U.S. 852 
(1978); U.S. v. Martorano. 557 F.2d I (1st Cir. 1977), cerl. denied. 435 U.S. 922 
( 1978). 

The order of receiving evidence is a matter for the discretion of the trial court. 
However, evidence erroneously admitted cannot be retroactively justified on 
appeal on the ground that it fell under this exception, where the trial judge chose 
not to adopt that ground as a basis for admission. U.S. v. Kaplan. 510 F.2d 606, 
611-612 (2d Cir. 1974). Cr. U.S. v. Green. 523 F.2d 229 (2d Cir. 1975), cert. 
denied. 423 U.S. 1074 (1976). 

The circuits do not agree whether initial establishment of the conspiracy may 
be proved by (I) non-hearsay evidence independent of the coconspirator's 
statements, (2) a combination of evidence of the defendant's acts and conduct and 
the coconspirator declaration, or (3) by the hearsay statement standing alone. U.S. 
v. James. 590 F.2d 575 (5th Cir.), cerl. denied. 99 S. Ct. 2836 (1979); U.S. v. 
Fredericks. 586 F.2d 470 (5th Cir. 1978), cert. denied. 440 U.S. 962 (1979); U.S. v. 
Di Radio. 565 F.2d 573 (9th Cir. 1977); U.S. v. Peterson, 549 F.2d 654 (9th Cir. 
1977) (holding that substanticl independent evidence to prove the conspiracy and 
defendant's connection with it is required and that the hearsay declarations do not 
qualify as part of the independent proof). See also U.S. v. Valencia. 609 F.2d 603 
(2d Cir. 1979); U.S. v. Vinson. 606 F.2d at 153 (hearsay statements may be 
considered); U.S. v. Gil. 604 F.2d 546 (7th Cir. 1979); U.S. v. Continental Group. 
Inc .• 603 F.2d 444 (3d Cir. 1979); U.S. v. Martorano. 557 F.2d at 11-12; U.S. v. 
Hassell. 547 F.2d 1048 (8th Cir.), cert. denied. 430 U.S. 919 (1977); U.S. v. Green, 
523 F.2d at 233 (non-hearsay evidence required). But see U.S. v. Beecroft, 608 
F.2d 753 (9th Cir. 1979); U.S. v. Williams, 604 F.2d 1102 (8th Cir. 1979); U.S. v. 
lillie/ie/d. 594 F.2d 682 (8th Cir. 1979). 

Thc! circuits also stand in disagreement about the quantum of non-hearsay 
evidenl;e needed to establish the existence of the conspiracy and defendant's 
connection so as to make admissible the statements of coconspirators as 
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substantive proof of guilt. The swing is from the low prima facie proof level to a 
preponderance of the evidence. A fair preponderance of the evidence independent 
of proffered hearsay was held sufficient in U.S. v. Calarco, 424 F.2d 657 (2d Cir.), 
cerr. deni~d, 400 U.S. 824 (1970). Accord, U.S. v. Mangan, 575 F.2d 32 (2d Cir.), 
c~r~. demed, 439 U.S. 931 (1978). The prima facie rule ~:vas disregarded and the 
clVll standard of preponderance of evidence was adopted in V:S. v. Petrozziello, 
54~ F.2d 20 (1st ~ir. J97?); prima facie evidence was sufficient, and only slight 
eVidence was reqUired to link defendant to the conspiracy in U.S. v. Beaslev, 545 
F.2d 403 (5th Cir. 1977). Fair preponderance of independent c!vidence to c~nnect 
defendan~ to conspiracy was sufficient in U.S. v. Jones, 542 F.2d 186 (4th Cir.), 
cert .. dented, 426 U:S. 922 (1976); a preponderance was substituted for prima facie 
test 10 U.S. v. En fI!:h t, 579 F.2d 980 (6th Cir. 1978); a preponderance of evidence 
was required to prove defendants' link to conspiracy in U.S. v. Bell, 573 F.2d 1040 
(8th Cir. 1978). &Jt see U.S. v. Hassell, 547 F.2d 1048 (8th Cllr.), cert. denied, 430 
U.S. 919 (1977), where substantial independent evidence was required to establish 
th~ c~nspiracy, but only slight evidence was necessary to connect the defendant 
with It, and the hearsay declarations did serve as the independent evidence for 
either purpose. Accord, U.S. v. Peterson, 549 F.2d 654 (9th Cir. 1977). 

Whether the conspiracy continues or has expired is detel'mined as a matter of' 
la.w. by the court. A. robbery has been held to be in progress until the money is 
diVided. U.S. v. H1Cke,l', 596 F.2d 1082 (1st Cir.), cerl. denied, 100 S. Ct. 107 
(1979). A conspiracy is not completed until the spoils are divided. U.S. v. 
!<nuckles, 581 F.2d 305 (2d Cir.), cert. denied, 439 U.S. 986 (1978). A conspiracy 
IS completed w~en its object is achieved and there is no evidence it is continuing, 
U.S. v. DeVau!:n, 579 F.2d 225 (2d Cir. 1978); agreement tl() burn car after bank 
robbery was not admissible as the conspiracy was complete:d, U.S. v. Flovd, 555 
F.2d 45 (2d Cir.), cert. denied, 434 U.S. 851 (1977). However, a stateme~t made 
after arrest may be admissibie, U.S. v. Lam Lek Chong, 544 F.2d 58 (2d Cir. 
1976), cerr. denied, 429 U.S. I JOI (1977), or not admissible, U.S. v. Barnes, 586 
F.2d 1052 (5th Cir. 1978). Pointing out the location of a hemin source after arrest 
was held not admissible in U.S. v. Caro, 569 F.2d 4Ji (5th Cir. 1978). 

The last overt act charged and proved does not necess21rily mark the duration 
of the conspiracy, U. S. v. Mackey, 57 I F.2d 3i6 (7th Cir. 1978), and 
conv.er~ations with prospective conspirators for membership purposes may be 
admiSSible, U.S. v. Darn, 561 F.2d 1252 (7th Cir. 1977).. but casual comments 
between conspirators may not be admissible, U.S. v. Green, 600 F.2d 154 (8th Cir. 
1979). A post-arrest statement was not admissible in U.S. v. Di Radio, 565 F.2d 
573 (9th Cir. 1977); and a letter written after the conspiracy ended, offered by a 
codefendant, was not admissible in U.S. v. Mont!:omery, 582 F.2d 514 (10th Cir. 
1978), cert. denied, 439 U.S. 1075 (1979). Tape recordings of past events are 
admis.sible if they constitute activity which is plainly in furtherance of the 
conspiracy. U.S. v. Haldeman, 559 F.2d 31 (D.C. Cir. 1976), cerr. denied, 431 
U.S. 933 (1977). 

Statements made after the termination of the conspiracy are not t~dmissible. 
Krulewitch v. U.S., 336 U.S. 440 (1949); Wong Sun v. U.S., 371 U.S. 471 (1963). 
The burden of establishing withdrawal from the conspiracy lies on defendant who 
must de-,non.strat~ some type .of affirmative action of disavowal either by 
commulllcatmg With law enforcement or informing his coconspirators. U.S. v. 
Dorn, 561 F.2d ~t 1256. 

The fact that an assertion of a coconspirator is an "admission" does not make 
it a "statement of the defendant" and thus discoverable under Rule 16(a) of the 
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Federal Rules of Criminal Procedure. U.S. v. Percevault. 490 F.2d 126, 130 (2d 
Cir. 1974). 

C. HEARSAY EXCEPTIONS-AVAILABILITY OF 
DECLARANT IMMATERIAL 

Rule 803 provides that certain statements, otherwise inadmissible under the 
hearsay rule, are not excluded even though the declarant is available as a witness, 
because there are circumstantial guarantees of trustworthiness or reliability to 
justify the nonproduction of the declarant. "Trustworthiness" is the key to whether 
hearsay will be admitted. Rule 803 sets out 23 specific exceptions plus a catchall 
or general exception that allows other hearsay to be admitted where there are 
"circumstantial guarantees of trustworthiness." Both Rule 803 and Rule 804 are 
phrased in the negative ("The following are not excluded ... "), rather than in 
positive terms of admissibility, meaning that even though the hearsay rule does 
not exclude a statement, there may be other grounds that would keep the 
statement from being admitted. The exceptions set out in Rule 803 follow: 

1. PRESENT SENSE IMPRESSION: RULE 803(1) 

This provision excepts from the hearsay rule statements "describing or 
explaining an event or condition" where the statement was "made while the 
declarant was perceiving the event or condition, or immediately thereafter." The 
Advisory Committee's Note says that the subject matter under this exception is 
limited to a description or explanation of the event or condition so 
Icontemporaneous as to "negate the likelihood of deliberate or conscious 
misrepresentation." There is no precise definition of "immediately thereafter," but 
one court held admissible hearsay statements made 15 to 45 minutes after the 
observation and absent a state of excitement. Hi~I'er v. Howat Concrete Co .• Inc., 
578 F.2d 422, 426 n.7 (D.C. Cir. 1978). See also U.S. v. Cain, 587 F.2d 678 (5th 
Cir.), cerr. denied. 440 U.S. 975 (1979); U. S. v. Medico, 557 F.2d 309 (2d Cir.), 
cert. denied. 434 U.S. 986 (1977) (double hearsay identification of the license plate 
of a bank robber meeting all of the specific requirements of admission under Rule 
803(1) was admitted under Rule 804(b)(5) because of the Advisory Committee's 
hesitancy to admit statements without more when a bystander'S identity is 
unknown). 

2. EXCITED.UTTERANCES: RULE 803(2) 

This provision permits admission of statements "relating to a startling event or 
condition made while the declarant was under the stress of excitement caused by 
the event or condition." The theory is that the spontaneous statement in the stress 
of excitement is p.ot the product of reflective thought and as such is free of 
conscious fabrication. See Advisory Committee's Note; United States v. Knife, 592 
F.2d 472, 481 n.1O (8th Cir. 1979). 

This exception is broader than the "present sense impression" exception both 
as to subject matter and as to the time of the utterance. The statement need only 
"relate" to a startling event or condition, and actually might be made some time 
later. as where a person waking from a coma was still under the stress of 
excitement caused by the event or condi~ion. Thus, the statement of a child to his 
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mothe~ identif~,ing t~e per.son who sexually assaulted him was admitted because 
:;~h ~:~~ I;;;). suffermg distress from the assault." U.S. v. Nick. 604 F.2d 1199 

3. THEN EXISTING MEN1"AL, EMOTIONAL, OR PHYSICAL 
CONDITION: RULE 803(3) 

This. p~ovision excep~s from t~e hearsay rule a "statement of the declarant's 
~hen eXisting state of mmd, emotIOn, sensation, or physical condition (such as 
mten.t, plaI1l, motive, design, mental feeling, pain, and bodily health) .... " 
Testl':l0ny by the former attorney of a defendant (who was charged with 
extortlOn~ t~~t defendant had asked if it would be legal to negotiate for a reward 
was ~dmlsslble as a statement of defendant's then existing state of mind U. S v 
Tagllone. 546 ~.2d 194 (5th Cir. 1977). In a Hobbs Act prosecution, the ~~ur~ 
allowed ~est Imon~ by the one liquor representative that another liquor 
represent~tlve h~d .sald he paid money to the defendant to show the state of mind 
of the WitneSS-Victim. U.S. v. Adcock. 558 F.2d 397 (8th Cir) ('err den/'ed 434 
U.S. 921 (1977). . ,. • 

. This rule specifically excludes from the exception a "statement of memory or 
b~hef ,t,o prove the fact remembered or believed" except in relation to a declarant's 
Will.. He to.ld me that he 'met Smith in the parking II)t yesterday'lt is not 
permitted. EVld:nce of intention through hearsay statements such as "He told me 
that he was 'gol.ng to meet Smith in the parking lot,' " is p~rmitted as tending to 
Erove the. dOing ?f th~ act intended. The Supreme Court permits such 
,[d]eclara.tl?ns .of intention, casting light upon the future, [which] have been 
sharply dlstmgUlshed from declarations of memory, pointing backwards to the 
p?S~. T.here would be an end, or nearly that, to the rule against hearsay if the 
dlstmctlon were ignored." Shepard v. U.S .. 290 U.S. 96, 105-106 (1933). See also 
Marshall v. CO/~lI~omveallh Aquarium, 61/ F.2d I (1st Cir. 1979). Also, the 
statement o~ a mlssmg person that he intended to meet a person with the same 
na.me by whl~h one ?f th~ defendants was known could be introduced. From that 
eVidence the JUry might Infer that the person carried out his stated intention to 
meet that .defendant. U.S. v. Pheasler, 544 F.2d 353 (9th Cir 1976) cert den,'ed 
429 U.S. 1099 (1977). . ,. , 

4. STATEMEN'rS FOR PURPOSES OF MEDICAL DIAGNOSIS 
OR TREATMENT: RULE 803(4) 

This rul~ alIow~ the ad~issio~ of statements relating to medical diagnosis or 
treat~ent, Includmg medical history, past or present symptoms pain or 
s~nsatto~s, and statements of causation where they are "reasonably p~rti(1ent to 
diagnOSIs or treatment." The Advisory Committee'S Note points out that 
sta!em~nts as. to causation for the purpose of diagnosis or treatm<lnt would 
ordmard~ q~ahfr under the language but that statements about fauIt would not 
Thus, a patient s statement that he was struck by an automobile will qualify bu~ 
not a statement that the car was driven through a red light. tt The statement need 
nhot .halve be~? mnde to a physician, and it need not refer to the declarant's p YSlca condition. 

The ~uar?ntee of .the statement's trustworthiness is considered the declarant's 
need to give mforma~lOn .~or aid in diagnosis and treatment. One court has said 
that the test for apphcabllity of the exception is whether a doctor would rely on 
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the facts contained in the utterance solely for the treatment of the patient's specific 
condition. U.S. v. Narciso, 446 F. Supp. 252 (E.D. Mich. 1977). And, another 
court has ruled that the exception applies to statements made to a physician 
consulted only for the purpose of enabling him to testify where the statement was 
relied on by the doctor in formulating his opinion. O'Gee v. Dobbs Houses. Inc .• 
570 F.2d 1084 (2d Cir. 1978). 

5. RECORDED RECOLLECTION: RULE 803(5) 
When a witness once had knowledge about a matter but now has insufficient 

recollection to testify fully and accurately, counsel may attempt under Rule 612 to 
revive his memory through a writing. If the writing is sufficient to cause the 
witness to recall the matter there is no hearsay problem as the witness is then 
testifying from his present memory which has been revived by the writing. This is 
"present recollection revived." But where a witness, after reviewing the writing, is 
still unable to remember what is in the writing, a memorandum or record 
concerning the matter may be read into evidence under certain circumstances as 
"past recollection recorded," according to Rule 803(5). 

The rule provides for the admission of recorded recollection if: (I) the 
"witness once had knowledge but now has insufficient recollection to enable him 
to testify fully and accurately"; (2) the witness can testify that the memorandum of 
record was "made or adopted by the witness when the matter was fresh in his 
memory"; and (3) the witness can testify that the recorded recollection reflected his 
then existing knowledge correctly. The memorandum or record may then be read 
into evidence, but may not itself be received as an exhibit unless offered by an 
adverse party. U.S. v. Judon, 567 F.2d 1289 (5th Cir. 1978). 

A signed statement of a witness in the words of a Secret Service agent was 
properly read into evidence because the witness adopted the statement by signing 
and swearing to it while the matter was fresh in his mind and was generally 
correct. U.S. v. Williams, 571 F.2d 344 (6th Cir.), cen denied. 439 U.S. 841 
(1978). A statement given by a witness to an agent was admitted notwithstanding 
the fact that he was inebriated at the time he made tht> statement. U.S. v. 
Edwards, 539 F.2d 689 (9th Cir.), cert. denied. 429 U.S. 984 (1976). Prior trial 
testimony may be read into evidence as past recollection recorded in a perjury trial 
if there is a proper foundation. U.S. v. Arias, 575 F.2d 253 (9th Cir.), cert. denied. 
429 U.S. 868 (1978). 

6. RECORDS OF REGULARLY CONDUCTED ACTIVITY: 
RULE 803(6) 
This rule permits the admission of hearsay contained in a "memorandum, 

report, record, or data compilation, in any form, of acts, events, conditions, 
opinions, or diagnoses" where the following conditions are met: (I) it mus.t be 
"made at or near the time"; (2) it must be "by, or from information transmitted 
by, a person with knowledge"; (3) it must be "kept in the course of a regularly 
conducted business activity"; and (4) it must have been "the regular practice of 
that business activity to make the memnrandum, report, record, or data 
compilation." These conditions must be shown by the testimony of (I) the 
custodian or (2) some other qualified witness. The evidence will not be admitted, 
however, if the "source of information or the method or circumstances of 
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preparation indicate lack of trustworthiness." The term "business" includes 
·"business, institution, association, profession, occupation, and calling of every 
kind, whether or not conducted for profit." 

A sampling of the types of records which have been admitted under this rule 
includes: appointment calendars kept by unindicted coconspirators, U.S. v. 
McPartlin, 595 F.2d 1321 (7th Cir.), cert. denied, 100 S. Ct. 65 (1979); invoice 
which owner received at the time of purchase of her automobile, U.S. v. Hines, 
564 F.2d 925 (10th Cir. 1977), cert. denied, 434 U.S. 1022 (1978); credit card 
receipt signed by .defendant and maintained by issuing company, U.S. v. Peden. 
556 F.2d 278 (5th Cir.), cert. denied, 434 U.S. 871 (1977); motel registrations, car 
rentals, and airline shipments, U.S. v. Wi!?erman, 549 F.2d ·1192 (8th Cir. 1977); 
bank's bait money list, U.S. v. Davis, 542 F.2d 743 (8th Cir.), cert. denied. 429 
U.S. 1004 (1976); delivery invoices in possession of manufacturer but prepared by 
common carrier, U.S. v. fYeiffer, 539 F.2d 668 (8th Cir. 1976); notebooks of 
taxpayer's employee showing services performed and payments made, U.S. v. 
Prevatt, 526 F.2d 400 (5th Cir. 1976); photocopies of records proving out-of-state 
manufacture of firearms, U.S. v. Powers, 572 F.2d 146 (8th Cir. 1978); scrapbook 
of press clippings compiled by public relations department of hospital admitted to 
prove hospital visiting hours, U.S. v. Reese, 568 F.2d 1246 (6th Cr, 1977). 

Included also as records under this rule is "data compilation" which the 
Advisory Committee's Note states "includes, but is by no means limited to, 
electronic computer storage." A computer printout of drug records was admitted, 
but the court stated that complex nature of computer storage calls for a more 
comprehensive foundation far the admission of computer printouts. U.S. v. 
Scholle, 553 F.2d 1109 (8th Cir.), cerr. denied, 434 U.S. 940 (1977); U.S. v. Verlin. 
466 F. Supp. 155 (N.D. Tex. 1979) (computerized telephone billing statement). 

The rule also includes statements of "opinions or diagnoses" as a business 
records exception .. A physician's diagnosis and treatment were admitted as part of 
the hospital record under Ohio's business records exception. Stengel v. Belcher. 
522 F.2d 438 (6th Cir. 1975). The statement of defendant that his mother was 
"preterminal," contained in a hospital record, was admitted to show defendant's 
state of mind when he provided information on a loan application allegedly for his 
mother. U.S. v. Sackett, 598 F.2d 739 (2d Cir. 1979). 

A business record does not necessarily have to be a written document. A fire 
department sound recording of emergency calls made by a defendant was held 
admissible in U.S. v. Verlin, 466 F. Supp. at 160. 

A bank's loan procedure manual, however, was not admissible, as it was not a 
memorandum or record of any action, occurrence, or event, nor was it made at or 
near the time of the transaction. Seattle-First National Bank v. Randall. 532 F.2d 
1291 (9th Cir. 1976). 

Before a record may be introduced under this rule, a proper foundation must 
be laid showing that the requirements of the rule have been met. The phrase 
"person with knowledge" does not mean that a specific individual must be 
identified, but that the usual practice of the business was to get the information 
from a person with knowledge. See Senate Judiciary Committee's Note on Rule 
803(6); U.S. v. Ahrens, 530 F.2d 781 (8th Cir. 1976); U.S. v. Evans. 572 F.2d 455 
(5th Cir.), cert. denied. 439 U.S. 870 (1978). Thus, the "custodian or other 
qualified witness" testifying at the trial need not have been the declarant or 
recorder of the items being offered, U.S. v. !ye([(er. 539 F.2d at 671; U.S. v. 
Jones. 554 F.2d 251 (5th Cir. 1977), nor employed at the time the records were 
prepared, U.S. v. Evans, 572 F.2d at 490, nor have personal knowledge of the 
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particular evidence on the record, U.S. v. Reese. 568 F.2d 1246 (6th Cir. 1977), 
nor must the report have been prepared by the custodian of records, U.S. v. 
Bowers. 593 F.2d 376 (10th Cir.), cert. denied. 100 S. Ct. 106 (1979). One court 
has also admitted a record where the witness "only surmised" that the procedures 
used when the record was prepared were the same as when he thereafter became 
the custodian, U.S. v. Rose. 562 F.2d 409 (7th Cir. 1977). But where the only 
information was that the document was found in the corporation's records without 
a signature and the witness said, "I don't know who prepared it" and knew 
nothing else about its source, it was held to have been properly excluded for 
insufficient authentication. CouKhlin v. Capitol Cement <;0 .. 571 F.2d 290 (5th 
Cir. 1978). 

A letter from bank employees to bank management concerning a bank 
robbery with a postscript stating that the FBI had notified them that the robber 
was in custody was held inadmissible, as those statements were "made by a third 
party outside the scope of the business." U.S. v. Yates. 553 F.2d 518 (6th Cir. 
1977). A claim form with a buyer's statement that stolen silver was worth $7,690 
was not a record of regularly conducted activity, and thus was inadmissible. U.S. 
v. Plum. 558 F.2d 568 (10th Cir. 1977). See also U.S. v. Powers. 572 F.2d 146 (8th 
Cir. (978); U.S. v. Davis, 571 F.2d 1354 (5th Cir. 1978). 

Although otherwise admissible under Rule 803(6), a record may be excluded if 
"the source of information or the method or circumstances of preparation 
indicates lack of trustworthiness." One indicator may be the motivation in 
preparing a record. Was the purpose primarily for business purposes or was it 
prepared primarily for litigation? Palmer v. Hoffman. 318 U.S. 109 (1943). A telex 
providing a summary of the defendant's subpoenaed Korean bank records was 
held inadmissible for lack of trustworthiness. U.S. v. Kim. 595 F.2d 755 (D;C. Cir. 
1979). However, inaccurate and incomplete records may be admitted, these 
deficiencies going to the weight of the evidence not to its admissibility. Crompron 
Richmond Co .. InC' .. Factors v. BriKKs. 560 F.2d 1195 (5th Cir. 1977). 

The term "business" is used broadly in the rule and has been interpreted to 
include a prison. Stone v. Morris. 546 F.2d 730 (7th Cir. 1976). 

The trial court has broad discretion in determining admissibility under this 
rule, and its ruling will not be overturned except for an abuse of discretion. U.S. 
v. Veyr;a-Bravo. 603 F.2d 1187 (5th Cir. 1979); U.S. v. Evans, 572 F.2d at 490; 
U.S. v. Reese. 561 F.2d 894 (D.C. Cir. 1977); U.S. v. Carranco, 551 F.2d 1197 
(10th Cir. (977); U.S. v. PaKe. 544 F.2d 982 (8th Cir. 1976). 

Rule 803(8) provides for the admission of public records and reports, but it is 
more restrictive than Rule 803(6) and it is controlling. If the public record or 
report does not meet the requirements of Rule 803(8), it generally will not be 
admitted under Rule 803(6) even though it may meet all of the requirements of the 
latter section. See U.S. v. Oates. 560 F.2d 45 (2d Cir. 1977); U.S. v. American 
Cyanamid Co., 427 F. Supp. 859 (S.D.N.Y. 1977). 

7. ABSENCE OF ENTRIES IN RECORDS KEPT IN 
REGULARLY CONDUCTED ACTIVITY: RULE 803(7) 
This rule provides that failure of a record to include an entry of matter which 

would ordinarily be included in a record regularly made and preserved, within the 
meaning of Rule 803(6), is admissible to "prove the nonoccurrence or nonexistence 
of the matter •... unless the sources of information or the circumstances indicate 
lack of trustworthiness." A U.S. Department of Agriculture auditor was permitted 

---------------------

I'"'' -I 
, ij 
I Y,~ 

i 't 
\1 

j , 
:{ I , , 

I ~ 
I 

I 
I 
I 
I 

I 
I 

1 
I 

I 
( 

I 

II 

HEARSA Y AND EXCEPTIONS 17-15 

to testify, for example, about his search for, and failure to find, deposits by 
defendant in the Federal Reserve Bank. U.S. v. Lanier, 578 F.2d 1246 (8th Cir.), 
cerr. denied. 439 U.S. 856 (1978). See also U.S. v. Zeidman, 540 F.2d 314 (7th Cir. 
1976). 

The absence of records to prove the nonoccurrence of relevant matters under 
Rule 803(7) also may be included as part of summary charts introduced under 
Rule 1006. U.S. v. Scales. 594 F.2d 558 (6th Cir.), cert. denied. 99 S. Ct. 2168 
(1979). 

" 

8. PUBLIC RECORDS AND REPORTS: RULE 803(8) 

This rule provides a hearsay exception for records, reports, statements, or 
data compilations of public offices or agencies in any form setting forth: (1) "the 
activities of the office or agency"; (2) "matters observed pursuant to duty imposed 
by law to which matters there was a duty to report, excluding, however, in 
criminal cases rna tters observed by }}olice officers and other law enforcement 
personnel"; (3) "factual findings resulting from an investigation made pursuant to 
authority granted by law," but such findings are admissible in a criminal case only 
when used against the government. The Advisory Committee's Note states that the 
justification for this exception "is the assumption that a public official will 
perform his duty properly and the unlikelihood that he will remember details 
independently of the record." The rule makes no distinction between federal and 
nonfederal offices and agencies. 

Examples of admission permitted under this rule include: a U.S. Marshal's 
return stating that he had served an injunction on a union and the union officers, 
U.S. v. Union National De Traba/adores. 576 F.2d 388 (1st Cir. 1978); dates on 
certificates of copyright on record albums in record piracy prosecutions, U.S. v. 
Taxe. 540 F.2d 961 (9th Cir. 1976), cerr. denied. 429 U.S. 1040 (1977); records of 
the Ulster Constabulary showing routine recording of serial numbers and receipt 
of weapons, U.S. v. Grady. 544 F.2d 598 (2d Cir. 1976); routine, nonadversarial 
matters such as a simple recording by a customs inspector of license numbers of 
vehicles passing his station, U.S. v. Orozco, 590 F.2d 789 (9th Cir.), cerr. denied. 
442 U.S. 920 (1978); records of department of revenue showing car ownership, 
U.S. v. KinK. 590 F.2d 253 (8th Cir. 1978), cert. denied, 440 U.S. 973 (1979). 

Examples where public records were found to be inadmissible include: reports 
and worksheets of U.S. Customs Service chemists analyzing a white powdery 
substance claimed by the prosecution to be heroin were found to be "matters 

. observed" by "law enforcement personnel" and as such not admissible under 
803(8)(B), U.S. v. Oates. 560 F.2d 45 (2d Cir. 1977); IRS computer printout 
setting forth matters observed by law enforcement personnel and as such 
inadmissible, U.S. v. Ruffin. 575 F.2d 346 (2d Cir. 1978); SEC release was held 
not a "determination of facts obtained after administrative proceedings" and as 
such was inadmissible, U.S. v. Corr, 543 F.2d 1042 (2d Cir. 1976). As any 
judgment from their orders would result in a fine and not a criminal conviction, 
building insp~10rs were held not to be law enforcement officers and so records of 
building code violations were admissible. U.S. v. Hansen, 583 F.2d 325 (7th Cir,), 
cert. denied. 439 U.S. 912 (1978). 

The Seventh Circuit distinguished U.S. v. Oares, supra, and held that Rule 
803(8)(8) does not exclude~he referral report of an agent that satisfies the criteria 
of recorded recollection under Rule 803(5) where the agent is testifying. U.S. v. 
Sawyer. 607 F.2d 1190 (7th Cir. 1979). 
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9. RECORDS OF VITAL STATISTICS: RULE 803(9) 
This rule allows "[r]ecords or data compilations, in any form, of births, fetal 

deaths, deaths, or marriages, if the report thereof was made to a public office 
pursuant to the requirements of law." 

10. ABSENCE OF PUBLIC RECORD OR ENTRY: RULE 
803(10) 
This rule, similar to Rule 803(7), permits proof of the nonoccurrence or 

nonexistence of a matter or an event by evidence of the absence of a record 
regularly made and preserved by a public office or agency. The absence of such 
record may be proven in accordance with Rule 902 or by testimony that a diligent 
search failed to disclose the record, report, statement, or data compilation or 
entry. 

In a prosecution for dealing in firearms without a license, a certificate from an 
ATF agent stating that the defendant had not been granted a license to engage in 
the business of a firearm dealer was held properly admitted even though the 
certificate did not state that a diligent search of the records had been made. U.S. 
v. Harris, 551 F.2d 621 (5th Cir.), cerro denied, 434 U.S. 836 (1977). Affidavits of 
CIA officials stating that CIA records failed to reveal that the defendant had ever 
been employed by that agency were held properly admitted in an espionage 
prosecution where defendant claimed he was a CIA agent. U.S. V. Lee, 589 F.2d 
980 (9th Cir. 1979). To refute the defendant's statements that he had filed tax 
returns, a government employee was permitted to testify that a computer check 
showed the defendant had not filed tax returns. Although there was no error 
found in this case because the computer program was uncomplicated, "the 
government is well a<l.vised" to give notice in advance of the trial if computer data 
is to be used. The court also noted that the prohibition in Rule 803(8)(8) and (C) 
precluding the use of certain public records against an accused is not present in 
Rule 803(10). U.S. V. Cepeda Penes, 577 F.2d 754 (1st Cir. 1978). Although it may 
be proper for the government to impeach a defense witness by showing the 
absence of a record indicating his receipt of an unemployment check on the day 
claimed, where the search has been less than diligent, reliability cannot be assured 
and admission to prove absence of a record was held to be reversible error. U.S. 
V. Robinson, 544 F.2d 110 (2d Cir. 1976), cerro denied, 439 U.S. 1050 (1978). 

11. RECORDS OF RELIGIOUS ORGANIZATIONS; 
MARRIAGE, BAPTISMAL, AND SIMILAR CERTIFICATES; 
AND FAMILY RECORDS: RULE 803(11), (12), AND (13) 

Rule 803(11) provides for the admission of ',(s]tatements of births, marriages, 
divorces, deaths, legitimacy, ancestry, relationship by blood or marriage, or other 
similar facts of personal or family history, contained in a regularly kept record of 
a religious organization." 

The principle of proof by certification which is recognized in Rule 803(8) for 
public officials is extended in Rule 803(12) to clergyman and others who perform 
marriages and other ceremonies or administer sacraments. When the person 
executing the certificate is not a public official, however, the document is not self-
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authenticating, and proof is required that the person was authorized to perform 
the act and did make the certificate. 

Rule 803(13) allows admission of ',(s]tatements of fact concerning personal or 
family history contained in family Bibles, genealogies, charts, engravings on rings, 
inscriptions on family portraits, engravings on urns, crypts, or tombstones, or the 
like." 

12. RECORDS OF DOCUMENTS AND STATEMENTS IN 
DOCUMENTS AFFECTING AN INTEREST IN PROPERTY: 
RULE 803(14) AND (15) 

Rule 803( 14) permits the introduction of documents affecting an interest in 
property. Although these records might be offered as exceptions to the hearsay 
rule as public records, under Rule 803(14) they can be offered for the further 
purpose of proving execution and delivery, which is information outside the 
contents of the documents and information which the recorder could not testify to 
with firsthand knowledge. To be admissible the record must be a record of a 
public office and must be filed in that office pursuant to an applicabie statute 
authorizing such recording. 

Under Rule 803(15) statements and documents establishing or affecting an 
interest in property are exempt from the hearsay rule "if the matter stated was 
relevant to the purpose of the document," unless later dealings were inconsistent 
with the truth of the statement or the purport of the document. For example, a 
statement in a deed that the grantors are all of the heirs of the last record owner is 
admissible. 

13. STATEMENTS IN ANCIENT DOCUMENTS: RULE 803(16) 

This rule admits "[s]tatements in a document in existence twenty years or 
more ... " whose authenticity is established pursuant to Rule 901(b)(8). The 
Advisory Committee's Note states that "age affords assurance that the writing 
antedates the present controversy." The exception applies to all sorts of 
documents. See Bell V. Combined Res:isrry Co., 397 F. Supp. 1241 (N.D. Ill. 
1975), q[fd, 536 F.2d 164 (7th Cir.), cerr. denied, 429 U.S. 1001 (1976). 

14. MARKET REPORTS, COMMERCIAL PUBLICATIONS: 
RULE 803(17) 

This rule allows admission of "market quotations, tabulations, lists, 
directories, or other published compilations generally used and relied upon by the 
public or by persons in particular occupations," such as stock market reports, 
phone directories, life expectancy tables, and city directories. 

15. LEARNED TREArTISES: RULE 803(18) 

This rule provides that "statements contained in published treatises, 
periodicals, or pamphlets on a subject of history, medicine, or other science or art 
... " are admissible. For example, the National Electrical Safety Code, Gordy v. 
City q( Canton, Mississippi, 543 F.2d 558 (5th Cir. 1976); and handwriting charts, 
U.S. V. Mangan, 575 F.2d 32 (2d Cir.), cert. denied, 439 U.S. 931 (1978). 

The conditions that must be met are: (I) the treatise can be admitted only if it 
is (a) "called to the attention" of an expert witness upon cross-examination or (b) 

; .... 1 
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is "relied upon by him" in direct examination. This requirement assures that an 
expert witness will be available to interpret or apply the learned treatises, but. does 
away with a requirement, adopted in many jurisdictions, that the expert witness 
acknowledge the authority of the learned treatises; (2) the learned treatise must be 
"established as a reliable authority" (a) by the testimony or admission of the 
witness, (b) by other expert testimony, or (c) by judicial notice. Rather than 
requiring the witness to state his express reliance upon the treatise, this adopts the 
liberal position taken by the Supreme Court in Rei/~v v. Pinkus, 338 U.S. 269 
(1949); and (3) if admitted, "the statements may be read into evidence but may not 
be received as exhibits." However, the Advisory Committee's Note emphasizes 
that, when received into evidence, learned treatises may be considered as 
substantive proof and not merely as impeaching material. 

15. REPUTATIO~~ OF PERSONAL OR FAMILY HISTORY, 
BOUNDARIES OR GENERAL HISTORY, OR 
CHARACTER: RULE 803(19), (20), AND (21) 

Rule 803(19) permits the admission of out-of-court statements or reputation as 
to facts of personal or famlly history, such as birth, adoption, marriage, 
legitimacy, and relationship by blood. This reputation may be among members of 
the family or associates, or in the community. 

The first portion of Rule 803(20) allows evidence of reputation about land 
boundaries or customs affecting land as the reputation developed before the 
controversy. The second portion of the rule allows reputation testimony about 
events of general history important to the community, state, or nation. 

Rule 803(21) allows evidence of the reputation of the person's character, even 
though it may be hearsay. But the Advisory Committee's Note emphasizes that 
this exception must be read together with the provisions of Rules 404, 405(a), and 
608 dealing with other specific limitations on such character evidence. In U.S. v. 
Prevatt, 526 F.2d 400 (5th eir. 1976), the prosecutor was permitted to ask the 
defendant's character witnesses if they had heard that the defendant while a 
county commissioner had accepted money from applicants for zoning changes or 
if the witnesses knew that the defendant had used county employees to make 
improvements on land he owned. 

17. JUDGMENT OF PREVIOUS CONVICTION: RULE 803(22) 

This section removes from the hearsay rule judgments of previous convictions 
introduced "to prove any fact essential to sustain the judgment" if the foIl?wing 
requirements are met: (I) the judgment must have been entered after a tnal. or 
upon a plea of guilty, but not upon a plea of nolo contendere; (2) the cnme 
underlying the conviction must have been punishable by death or imprisonment in 
excess of one year; and (3) the judgment cannot be used by the government in a 
criminal prosecution against any person other than the accused except for 
impeachment purposes. The pendency of an appeal may be shown, but does not 
affect admissibility. 

The admission of a judgment of conviction is not conclusive, however. The 
person against whom the judgment was introduced may offer an explanation or 
show mitigating circumstances with respect to it. See Advisory Committee's Note; 
Lloyd v. American Export Lines, Inc., 580 F.2d 1179 (3d Cir.), cert. denied, 439 
U.S. 969 (1978). This rule has been interpreted to include foreign judgments. Id. at 
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1189. Admission of a judgment of acquittal was not permitted in U.S. v. Viserto, 
596 F.2d 531 (2d Cir.), ('er!. denied, 100 S. Ct. 80 (1979). A judgment otherwise 
ad missible under Rule 803(22) may be inadmissible for other reasons, such as 
unfair prejUdice under Rule 403. See Rozier v. Ford Motor Co., 573 F.2d 1332 
(5th Cir. 1978). 

18. JUDGMENT AS TO PERSONAL, FAMILY OR GENERAL 
HISTORY, OR BOUNDARIES: RULE a03(23) 

Evidence of a judgment as to proof of (I) personal or family history, (2) 
general history, or (3) boundaries is admissible to prove a fact which was essential 
to sustain the judgment if this same matter would be provable by evidence of 
reputat!on under Rule 803( 19), (20), or (22). 

19. OTHER EXCEPTIONS: RULE 803(24) 

This rule provides that a statement, not specifically covered by one of the 
other 23 subdivisions of Rule 803, may still be excepted from the hearsay 
restriction if five conditions are found by the court: 

(I) It must have "equivalent circumstantial guarantees of trustworthiness" as 
the other 23 specific exceptions listed in Rule 803. For example, a written 
summary of official Chilean records showing dates of defendant's entry into and 
exit from Chile was admitted in U.S. v. Friedman, 593 F.2d 109 (9th Cir. 1979). 
An affidavit of a witness contradicting his trial testimony was admitted as 
substantive evidence as it was made closer to the events than his trial testimony, 
had many handwritten alterations by the witness, and the jury could observe his 
demeanor when cross-examined about it in U.S. v. Williams, 573 F.2d 284 (5th 
Cir. 1978). Statements made by accomplices introduced for substance when in 
contlict with their trial testimony were admitted in U.S. v. Leslie, 542 F.2d 285 
(5th Cir, 1976). However, a telex summary of defendant's subpoenaed Korean 
bank records did not have sufficient drcumstantial guarantees of trustworthiness 
in U.S. v. Kim, 595 F.2d 755 (D.C. Cir. 1979). And, statements made by enemies 
of defendant in the heat of political battle, based on rumors and general 
discussions, especially from unidentified declarants, were held not to possess the 
requisite guarantees of trustworthiness in U.S. v. Mandel, 591 F.2d 1347 (4th Cir. 
1979). 

(2) The "statement is offered as evidence of a material fact." 
(3) The statement must be "more probative on the point for which it is 

offered than any other evidence which the proponent can procure through 
reasonable efforts." T~stimony of witness within the courthouse was held to have 
more probative value in establishing she truth than the statements transcribed by 
government agents. U.S. v. Mathis, 559 F.2d 294 (5th Cir. 1977). 

(4) The general "purposes of these rules and the interests of justice" will best 
be served by admission of the statement into evidence. U.S. v. Mathis, 559 F.2d at 
299. 

(5) The proponent of the evidence must make known to the adverse party, 
sufficiently in advance of trial to allow for preparation, the intention to offer the 
statement and the particulars of it, including the name and address :of the 
declarant. U.S. v. Ruffin. 575 F.2d 346 (2d Cir. 1978); U.S. v. Davis. 571 F.2d 
1354 (5th eir. 1978); U.S. v. Guevara. 598 F.2d 1094 (7th Cir. 1979). Where the 
declarant was unidentified, the notice requirements for offering the hearsay 
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evidence were not met. u.s. v. Mandel, 591 F.2d at 1369. Notice, however, does 
n~t mean that the defendant must be provided with copies of exhibits prior to 
tnal. U.s. \'. El'ans, 572 F.2d 455 (5th Cir.), ('en denied, 439 U.S. 870 (1978). In 
?t least one case where the government did not comply with notice requirements, 
It was nevertheless held that the defendant had "fair opportunity to meet the 
st~tements:" U.S. v. Leslie, 542 F. 2d 285 (5th Cir. 1976). Where the government 
faIled to gIve notice prior to trial of its intention to offer a statement on rebuttal 
but the need for rebuttal testimony was not apparent until after trial had 
commenced and the de~endant did not claim he was unable to adequately prepare 
to m.eet reb~ttal testimony, the defendant was considered to have been given 
suffiCIent notIce. U.s. v. laconelli, 540 F.2d 574 (2d Cir. 1976) ('en denied, 429 
U.S. 1041 (1977). ' 

The trial court's determination as to admissibility of evidence under Rule 
803(24) will not be overturned except for an abuse of discretion. U.s. v. 
Friedman, 593 F.2d at 118. 

D. HEARSAY EXCEPTIONS - DECLARANT 
UNAVAILABLE 

While Rule 803 provides for certain exceptions to the hearsay rule whether or 
not the declar?nt is av~ilable as a ~itness, the exceptions in Rule 804 apply only if 
the de~lara,nt IS unavaIlable. As with the exceptions under Rule 803, the Advisory 
Commlt~ee s Notes ~mphasize that neither Rule 803 nor Rule 804 dispenses with 
the requIrement of fIrsthand knowledge of the declarant as stated in Rule 602. 

1. LIMITATIONS 
8. SIXTH AMENDMENT CONFRONTATION CLAUSE 

A ~overnmen t a ttorney in a criminal case must be aware that the 
co~frontation clause of the sixth amendment may prevent use of hearsay 
testImony that would otherwise be admissible under some exception provided by 
the~e rule~ .. Such situations arise, for the most part, under the exceptions in Rule 
80~. SpecIfIC ex.amples are discussed below in connection with the exceptions as to 
whIch the questIOns have arisen. 

b. UNAVAILABILITY SUFFICIENT TO QUALIFY UNDER THE 
RULE 

"Unavailability as a witness" as defined in Rule 804(a) includes five situations: 
. ~ I) Wh~re a d~clarant "is exempted by ruling of the court on t~e ground of 

pnvl.'ege from testIfying concerning the ~\.ibject matter of his statement." As the 
AdVISory Committee's Note makes clear, a ruling by the judge is required and 
thus an actual claim of privilege must be made. U.S. v. Tone}', 599 F.2d 787' 789-
7~0 (6th Cir. 1979); Witham v. Mabry. 596 F.2d 293, 297 (8th Cir. 1979); U.S. v. 
L~/ley. 581 F.2d 182, 187 (8th Cir. 1978); U.S. v. Mangan, 575 F.2d 32, 44 (2d 
C~r.), cerr. denied, 439 U.S. 931 (1978); U.S. v. Thomas. 571 F.2d 285, 288 (5th 
Clr. 1978); U.S. v. Mathis. 559 F.2d 294, 298 (5th Cir. 1977); U.S. v. Wood. 550 
F.2d 435, 439 (9th Cir. 1976). 

(2) Where the declarant "persists in refusing to testify ... despite an order of 
the court to do so." U.S. v. Carlson. 547 F.2d 1346, 1354 (8th Cir. 1976), cert. 
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denied. 431 U.S. 914 (1977) (coconspirator-declarant's refusal to testify for fear of 
reprisals despite court order and grant of use of immunity rendered him 
unavailable). 

(3) Where the declarant testifies "to a lack of memory of the subject matter of 
his statement." U.S. v. Lyon. 567 F.2d 777, 784 (8th Cir. 1977), cert. denied, 435 
V.S. 918 (1978) (FBI agent, allowed to read transcribed interviews of defendant's 
landlady, gave detailed testimony about how he took and transcribed statement); 
U.S. v. Davis. 551 F.2d 233, 235 (8th Cir.), cert. denied, 431 U.S. 923 (1977) 
(witness was ruled unavailable because he couldn't recall previous testimony at 
related trial); U.S. v. Amaya, 533 F.2d 188, 190-192 (5th Cir. 1976), cerro denied, 
429 V.S. 1101 (1977) (loss of memory after automobile accident satisfied 
unavailability requirement for admission of prior testimony). See al'iO U.S. v. 
Collins. 478 F.2d 837 (5th Cir.), cert. denied. 414 U.S. 1010 (1973), in which a 
witness' prior testimony against defendants in a first trial was held admissible to 
impeach his claim of lack of memory and as implicit affirmation of the truth of 
prior testimony where witness was fully aware of prior testimony but claimed 
inability to recall virtually all matters testified to in great detail at former trial. 

(4) Where the declarant "is unable to be present or to testify at the hearing 
because of death or then existing physical or mental illness or infirmity." U.S. V. 

Bell, 500 F.2d 1287, 1290 (2d Cir. 1974) (permitting use of bank robbery witness' 
prior testimony at suppression hearing where witness not present at trial due to 
illness); U.S. V. Ricketson. 498 F.2d 367, 374 (7th Cir.), cert. denied, 419 V.S. 965 
(1974) (deposition of very ill burglary victim allowed at trial where defense had 
adequate prior opportunity to cross-examine); U.S. V. Diehl, 460 F.Supp. 1282, 
1289 (S.D. Tex.), q{(,d per curiam. 586 F.2d 1080 (5th Cir. 1978). See also Rule 
32(a)(3), Fed. R. Civ. P., and Rule 15(e), Fed. R. Crim. P., concerning the use of 
depositions. 

(5) Where the declarant is "absent from the hearing and the proponent of his 
statement has been unable to procure his attendance." In a criminal case, however, 
the government bears the heavy burden of demonstrating that it has taken every 
possible step to procure the declarant himself as a witness. Barber V. Page, 390 
V.S. 719, 724 (1968) (use by the state ')f prior testimony of a witness then in 
federal custody in another state was held to deny the defendant his sixth 
amendment right). Canal Zone V. P. (Pinto). 590 F.2d 1344, 1352-1354 (5th Cir. 
1979) (where prosecution made no showing that it was unable to procure 
attendance of victims at trial, use of victims' disposition testimony was held not to 
be plain error); U.S. V. Mann. 590 F.2d 361, 367-368 (1st Cir. 1978) (government 
must show diligent effort to secure voluntary return of witnesses beyond 
jurisdiction before use of deposition at trial permitted). But see U.S. v. Seljo, 595 
F.2d 116, 120 (2d Cir. 1979) (where government had done everything in its power
to hold witnesses for trial and, failing that, witnesses' prior depositions held 
admissible); U.S. V. Mathis. 550 F.2d 180, 181-182 (4th Cir. 1976), cerr. denied. 
429 V.S. 1107 (l977) (testimony in previous trial which ended in mistrial 
admissible after prosecution unsuccessfully attempted to locate witness 
inadvertently released from penal institution); U.S. V. Hayes, 535 F.2d 479, 482 
(8th Cir. 1976) (testimony in prior trial of defendant's wife whom the government 
was subsequently unable to locate admissible against defendant in later trial); U.S. 
v. Amaya. 533 F.2d 188, 191 (5th Cir. 1976), cen. denied, 429 V.S. lIOI (1977) 
(c:stablishment of the permanence of an illness not an absolute requirement; 
government need only establish that duration beyond time within which trial can 
reasonably be postponed). 



17-22 HEARSAY AND EXCEPTIONS 

2., FORMER TESTIMONY: RULE 804(b)(1) 

This exception applies to testimony "given as a witness at another hearing of 
the same or a different proceeding, or in a deposition taken in compliance with 
law in the course of the same or another proceeding, if the party against whom 
the testimony is now offered ... had an opportunity and similar motive to develop 
the testimony by direct, cross or redirect examination." Although the rule does not 
expressly state that the prior testimony must have been given under oath or 
affirmation, such a setting no doubt is contemplated. See J. Weinstein & M. 
Berger, Weinstein's Evidence, r 804(b)(1)[02], at 804-51-52. The requirement that 
the party harmed by the testimony have had an opportunity and a similar motive 
to cross-examine the witness in the prior case is designed to safeguard a 
de~endant's sixth amendment right to confrontation. The general constitutionality 
of such use of prior testimony was upheld in Mattox v. U.S., 156 U.S. 237 (1895). 
Where a witness testified to an inability to i'emember prior statements, his 
testimony against defendant at prior trial was held admissible in U.S. v. Davis, 
551 F.2d 233, 235 (8th Cir.), cerr. denied. 431 U.S. 923 (1977). Testimony from a 
previous mistrial has likewise been held admissible. U.S. v. Bowman. 609 F.2d 12, 
19 (D.C. Cir. 1979); U.S. v. Mathis. 550 F.2d 180, 182 (4th Cir. 1976), cert. 
denied. 429 U.S. 1107 (1977); U.S. v. Brasco. 516 F.2d 816, 818-819 (2d Cir.), cerr. 
denied, 423 U.S. 860 (1975). The opportunity for cross-examination must have 
been full, substantial, and meaningful. U.S. v. Fiore. 443 F.2d 112 (2d Cir. 1971), 
cert. denied, 410 U.S. 984 (1973) (introduction of grand jury testimony of witness 
who refused to be sworn was held in violation of both the hearsay rule and the 
confrontation clause). See also U.S. v. Marks. 585 F.2d 164, 168-169 (6th Cir. 
1978). Sufficient opportunity is available for cross-examination by defense at the 
preliminary hearing. Phillips v. Wyrick, 558 F.2d 489, 493-495 (8th Cir. 1977), 
cert. denied. 434 U.S. 1088 (1978). However, testimony of a codefendant given at 
a pretrial hearing was held inadmissible in favor of a defendant at trial since the 
government did not have the same motive to cross-examine at the hearing. U.S. v. 
Wingate. 520 F,2d 309, 316 (2d Cir. 1975), cerr. denied. 423 U.S. 1074 (1976). 

In an appropriate case, the attorney for the government should consider use 
of the pretrial deposition procedure set forth in Rule 15 of the Federal Rules of 
Criminal Procedure. That rule provides for the taking of a witness' deposition 
under "exceptional circumstances" on motion by either side and the preservation 
of his testimony for use at trial. Thereafter, the witness' deposition may be used as 
substantive evidence at trial if the witness is "unavailable" as that term is defined 
in Rule 804(a). A videotaped deposition supplies a substantially comparable 
situation to a trial, but adherence to the procedural prerequisites of Rule 15 is 
mandatory. U.S. v. Benfield. 593 F.2d 815, 821 (8th Cir. 1979) (where defendant 
was not permitted to be active participant, use of videotaped deposition violated 
his right to confrontation). 

3. STATEMENT UNDER BELIEF OF IMPENDING DEATH: 
RULE 804 (b) (2) 

A "statement made by a declarant while believing that his death was 
imminent, concerning the cause of circumstam~es of what he believed to be his 
impending death" is excepte~ from the hearsay rule. This exception reflects 
traditional common law. It is available only in homicide cases to show the cause 
of death. See U.S. v. Martinez. 536 F.2d 886, 889 (9th Cir.), cert. denied. 429 U.S. 

: l ' 

HEARSA Y AND EXCEPTIONS 17-23 

907 (1976) (declaration was admissible because declarant believed death 
\Jnminent). 

4. STATEMENTS AGAINST INTEREST: RULE 804(b)(3) 
8. STATEMENTS AGAINST INTEREST GENERALLY 

~f ~he declarant is ~navailable, his statement is not barred by the hearsay rule, 
provldmg that, at the time of its making, the statement was so far contrary to the 
d~~larant's. "~ecun~ar~ .or proprietary interest, or so far tended to subject him to 
CIVil or cnmmal liability, or to render invalid a claim by him against another," 
that "a reasonable man in his position would not have niade the statement unless 
he b~lieved it to be true." See U.S. v. Santarpio. 560 F.2d 448, 453 (1st Cir.), cert. 
denied, 434 U.S. 984 (1977) (statements made by confessed bookmakers 
concerning gambling operation were held admissible as against penal interest). 

Rule 403 .requires th~ j.udge to evaluate the probative value of proffered 
st~temen.ts prior to admiSSIOn. Other evidence bearing on reliability of the 
eVidence IS also relevant to the evaluation. See U.S. v. Metz, 608 F.2d 147 157 
~5th ~ir .. 1979) (statement of codefendant exculpatory of defendant was' held 
inadmissible where declarant stated he did not know defendant and other 
guarantees .of trustworthiness were lacking); Witham v. Mabry, 596 F.2d 293, 297-
298 (8th Or. 1979); U.S. v. White. 553 F.2d 310, 313 (2d Cir.), cert. denied. 431 
U.s. 972 (1977). But . see U.S. v. Toney. 599 F.2d 787, 790 (6th Cir. 1979) (error 
for cou.rt not. to admit alleged robber's statement against his penal interest to FBI 
follOWing hiS a~rest where suf.ficient corroborative factors were present). 
~tatements agnlnst the penal Interest of the declarant must be sufficiently 
Inculpatory to be found admissible. U.S. v. Hoyos, 573 F.2d 1111, 1115 (9th Cir. 
1978). See U.S. v. Oropeza. 564 F.2d 316, 325 (9th Cir. 1977), cert. denied. 434 
U.S. 1080 (1978). Bu~ see U.S. v. Barrett. 539 F.2d 244, 251-253 (1st Cir. 1976); 
U.S,. v. Alvarez. 584 F.2d 694, 699-700 (5th Cir. 1978) (cases where disserving 
portIOns of statements against interest were f{\!'tified by a showing of insiders' 
knowledge). 

The courts have also been willing to assume that a reasonable man would be 
aware of di~serving nature of his remarks even When made to a supposed friend. 
U.S. v. GOins. 593 F.2d 88, 90-91 (8th Cir.), cerr. denied. 100 S. Ct. 52 (1979), 
U.S. v. Barrelt, 539 F,2d at 251; U.S. v. Ba!:ley. 537 F.2d 162, 165 (5th Cir. 1976), 
cert. denied. 429 U.S. 1075 (1977). See also U.S. v. Lang, 589 F.2d 92 (2d Cir. 
197~). C~urts have had ~ore difficulty, however, with statements which, although 
agal~st mterest on thel~ face, m:1Y have been made to gain an advantage, 
espeCially wher~ a person In custody mak~:s a confession as part of a plea bargain. 
U.S. v. Mackin. 561 F.2d 958, 961-962 (D.C. Cir.), cerr. denied, 434 U.S. 959 
(1977); U.S. v. Gonzalez, 559 F.2d 1271 (5th Cir. 1977); U.S. v. Rogers. 549 F.2d 
490, 498 n.8 (8th Cir. 1976), cert. denied. 431 U.S. 918 (1977). Compare U.S. v. 
Thomas. 571 F.2d 285, 290 (5th Cir. 1978). See also U.S. v. White. 553 F.2d at 
313. C/. U.S. v. TreJo-Zambrano. 582 F.2d 460 (9th Cir. 1978), cerr. denied, 439 
U.S. 1005 (1979). Personal motives of a declarant are also considered by the court. 
U.S. v. Pena, 527 F,2d 1356, 1361 (5th Cir.), cert. denied. 426 U.S. 949 (1976). 
. Rule 804(b)(I), of course, does not do away with the Rule 602 requirement of 

rlrsthand knowledge .. U.S. v. Lang. 589 F.2d at 97-98 (statement against penal 
mterest was not admitted because of declarant's admitted lack of knowledge of 
defendant's criminal involvement). 
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Inculpatory statements against the penal interest of the defendant offered 
against him may create confrontation clause problems. The inculpatory confession 
has been analogized to a statement having both self-serving and disserving aspects. 
Inculpatory statements, which on their face are against declarant's interest, are 
admitted only after analysis of reliability in the setting of the particular facts of 
each case. See U.S. v. Alvarez. 584 F.2d 694, 701 (5th Cir. 1978). 

Aside from constitutional considerations, unreliable statements are excluded 
as a matter of evidentiary law. See U.S. v. Lilley. 581 F.2d 182, 188 (8th Cir. 
1978) (portions of statements not against penal interest should have been excluded 
because of lack of indicia of truthfulness); U.S. v. White, 553 F.2d 310, 314 (2d 
Cir. 1977), cert. denied. 431 U.S. 972 (1977) (trial court redacted bulk of 
inculpatory statements). 

In assessing reliability of declarant and probative value of inculpatory 
statements, the courts examine several factors, such as the role of the declarant, 
see U.S. v. Harris. 403 U.S. 573, 595 (1971); whether he was in custody; whether 
appropriat,e Miranda watrnings were given before the making of the statement; the 
present status of the charges and their resolution, see U.S. v. Love. 592 F.2d 1022, 
1025 (8th Cir. 1979); U.S. v. &liley. 581 F.2d 341, 345-350 (3d Cir. 1978); whether 
declarant is being tried jointly, see Bruton v. U.S .• 391 U.S. 123 (1968). All the 
above factors are considered by the courts. See U.S. v. Boyce. 594 F.2d 1246, 
1249-1251 (9th Cir.), cert. denied. 100 S. Ct. 112 (1979). But see U.S. v. Alvarez. 
584 F.2d at 702,n.IO, where the court noted several ind~cia of trustworthiness, 
including the apparent motive of declarant to misrepresent the maUer, his general 
character, lack of other witnesses, and lack of statement's spontaneity. 

Rule 403 provides that evidence must be excluded if its probative value is 
substantially outweighed by the danger of prejudice, and trial courts will often 
find that probative value is outweighed by the dan~er of unfair prejudi~e. See U.~. 
v. White. 553 F.2d at 314. But c(. U.S. v. LAmg, 589 F.2d 92, 98 (2d Clr. 1978), In 

which the cour.t excluded an' inculpatory statement because it failed to meet 
personal knowledge test, but the court never mentioned the prejudice or 
confrontation problems. 

b. STATEMENTS AGAINST PENAL INTEREST OFFERED TO 
EXCULPATE 

The second sentence of Rule 804(b)(3) imposes a further specific requirement. 
for statements "tending to expose the declarant to criminal liability and offered to 
exculpate the accused" that "corroborating circumstances must clearly indicate the 
trustworthiness of the statement." Before the exculpating statement is admitted or 
can be made in the presence of the jury, the court must make a prelim,nary 
finding pursuant to Rule 1000a) that suffICient corroborating evidence has been 
offered. See U.S. v. Barrell. 539 F.ld 244, 251 (1st Cir. 1976). This should be 
done at a hearing immediately before trial. See Rule 17.1, Fed. R. Crim. P. 

Courts look for sufficient corroboration to satisfy a "reasonable man" 
standard, requiring that the statement be made in gooo. faith and likely be true. 
U.S. v. Stlllerfieid. 572 F.2d 687, 692 (9th Cir.), fen. denied. 439 U,S. 840 (1978) 
(declarnnt's statement was not admitted because corroborating circumstances did 
not "clearly" indicate trustworthiness of the statement); U.S. v. Hoyos. 573 F.2d 
111'1, 1115 (9th Cir. 1978) (the court applied factors in Satterfield in refusing to 
admit the statement offered). 
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Courts have admitted statements, however, where there is evidence that the 
declarant was near t,he scene and criminal motive or other factors connected him 
with the crime, thml insuring sufficient reliability. U.S. v. Thomas, 571 F.2d 285, 
290 (5t~ Cir. 1978); U.S. v. Bt'nveniste, 564 F:2d 335, 341-342 (9th Cir. 1977),' U.S. 
v. Atkms, 558 F.2d 133, 135 (3d Cir. 1977), cert. denied, 434 U.S. 1071 (1978); 
U.S. v. &lrrell, 539 f.2d at 253. Courts dO' not make the burden of corroboration 
o~ .the part of defendants very high. See (1,S. v. Benveniste. 564 F.2d at 341-342 
(cIting Chambers v. Mississippi, 410 U.S. 284 (1973»; U.S. v. Barrell. 539 F.2d at 
253. BUI c:(. U.S. v. Brandenlels, 522 F.2d 1259, 1264 (9th Cir.) cerr. denied 423 
U.S. 1033 (1975). ' • 

The four considerations for admission, enunciated by the Supreme Court in 
Chambers v. Mississippi. 410 U.S. at 300-301, are: (I) the time of the declaration 
and the party to whom the declaration was made' (2) the existence of 
cor~oborating evidence in the case; (3) the extent to which 'the declaration is really 
a~amst the .declarant's penal interest; and (4) the availability of the declarant as a 
wltn.ess. ~Ince Rule. 804(b)(3) presupposes unavailability, it is the first three 
conSIderations that Will normally be determinative as to admission. See U.S. v. 
GuiUelle, 547 F.2d 743, 753-755 (2d Cir. 1976), cerro denied, 434 U.S. 839 (1977) 
(testimony of government informant excluded because there was lack of requisite 
corroborative evidence). 

Under Rule 804(b)(3), trustworthiness is determined primarily by analysis of 
two elements: (J) the probable veracity of the in-court witness and (2) the 
reliability of the out-of-court declarant. See U.S. v. Alvarez, 584 F.2d 694 701 
(5th Cir .. 1978). See also U.S. v. &lgley. 537 F.2d 162, /65-168 (5th Cir. 1'976), 
cert. dented, 429 U.S. 1075 (1977). Credibility of the witrn~ss may be considered as 
an aspect of probativeness. U. S. v. Saller:field. 572 F.2d at 691-692 (out-of-court 
statement was excluded where potential for fabrication and other elements were 
present suggesting it was untrustworthy). 

The defenda~t must be told of any exculpatory statements in the hands of the 
government. and can compel their production. See U.S. v. Toney, 599 F.2d 787, 
790 (6th Clr. 1979) (alleged robber's statement to FBI foHowing his arrest was 
against penal interest and corroborated defendant's story). 

5. STATEMENT OF PERSONAL OR FAMilY HISTORY: RULE 
804(b)(4) 

This exception, which applies to statements concerning the declarant's own 
fa mily history. ~r the family history of someone related by blood or marriage, 
ge~e.rally cO?lfles the hearsay exception as it existed in common law. Many 
deCISions previously held that the statement must be made prior to the existence of 
a lawsuit, but this requirement was dropped by the rule. 

8. OTHER EXCEPTIONS: RULE 804(b)(5) 

This subsection, providing exceptions for statements not specifically covered 
by the other exceptions, parallels the provisions of Rule 803(24), discussed at pp. 
17-19-17-20, i~rra. Because of the unavailability of the witnl}ss, the need for 
admission ~f the evidence is self-evident.' Where probative value is lnigh, courts 
h~ve admltt.ed hearsay statements pursuant to this rule when the requisite 
CIrcumstantIal guarantees of trustworthiness have been demonstrated. U.S. v. 
Lyon. 567 F.2d n7, 784 (8th Cir. 1917), ('ert. denied. 435 U.S. 918 (1978) (FBI 
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agent's detailed testimony about how he took and transcribed an unavailable 
witness' testimony 10 years earlier was permitted); U.S. v. Ward, 552 F.2d 1080, 
J082~J083 (5th Cir.), cerro denied. 434 U.S. 850 (1977) (FBI agent's testi~ony 
concerning interview of driver of stolen truck, then unavailable, was permItted 
where content of hearsay was corroborated by other testimony). Bur see U.S. v. 
Bailep, 581 F.2d 341, 349 n.12 (3d Cir. 1978) (corroborating evidence was found to 
have' sufficient degree of reliability); US. v. Hoyos, 573 F.2d 1111, 1116 (9th Cir. 
1978); U.S. V. Medico, 557 F.2d 309, 316 (2d Cir.), cerro denied, 434 U.S. 986 
(1977) (residual hearsay exception was properly relied upon to admit prosecutiDn 
testimony concerning the license plate number of the getaway car in a bank 
robbery). 

Grl2nd jury testimony of unavailable witnesses might be admissible as evidence 
under Rule 804(b)(I) or (5). A conflict has arisen among the circuits concerning 
the effect of the sixth amendment confrontation clause. This issue has been 
resl)lved narrowly in every instance, with each case turning on its peculiar facts. 
U.S. v. Carlson, 547 F.2d 1346, 1354 (8th Cir. 1976), cert. denied, 431 U.S. 914 
(1977) (governmer.t informant who testified before grand jury and refused to 
testify at trial, but reaffirmed grand jury testimony, was rendered "unavailable" 

'because of threats by defendant). Accord, U.s. V. Balano, __ F.2d __ , No. 78-
1314 (10th Cir. 1979). Grand jury testimony has been admitted where there was 
sufficient corroboration at trial. us. V. West, 574 F.2d 1131, 1135-1136, 1138 (4th 
Cir. 1978); U.S. v. Garner, 574 F.2d 1141, /146 (4th Cir.), cerro denied, 439 U.S. 
936 (1978). &u see US. v. Gonzalez, 559 F.2d 1271, 1273 (5th Cir. 1977) (grand 
jury testimony of an unavailable declarant held inadmissible); U.s. V. Fiore, 443 
F.2d /12, 115 (2d Cir. 1971), cert. denied, 410 U.S. 984 (1973) (introduction of 
grand jury h~stimony of witness who refused to be sworn was found to be in 
violation of hearsay rule and the confrontation clause). See also US. v. Marks, 
585 F.2d 164, 168-169 (6th Cir. 1978). A videotaped deposition was ruled 
inadmissible for insufficient compliance with the confrontation clause in U.S. V. 

Benfield, 593 F.2d 815, 821 (8th Cir. 1979). Where indicia of reliability of 
de~larant's out-of-court statement are found weak, confrontation clause 
restrictions are not 'easily overcome. US. v. Love, 592 F.2d 1022, 1026-1027 (8th 
Cir. 1979). 

E. HEARSAY WITHIN HEARSAY 
Rule 805 provides that hearsay included within hearsay is not excluded if each 

part of the out-of-court declaration qualifies for admission under some exception 
provided in these rules. In other words, multiple hearsay is not excluded so long 
as each link in the ctlain of transmission of the statement is covered by a 
recognized exception to the hearsay rule. See U.S. V. Diez, 515 F.2d 892, 895-896 
n.2 (5th Cir. 1975), cerro denied, 423 U.S. 1052 (1976); U.S. V. Ge,,:p, 515 F.2d 
130, 141-142 (2d Cir.), cert. denied, 423 U.S. 832 (1975); U.S. V. Maddox, 444 
F.2d 148, 150·151 (2d Cir. 1971). Courts, however, will look for the necessary 
indicia of reliability for each link in the chain. See U.S. V. Lang, 589 F.2d 92, 99 
(2d Cir. 1978). 

F. ATTACKING AND SUPPORTING THE 
CREDIBILITY OF DeCLARANT 

Rule 806 provides that, if a hearsay statement is admitted in evidence, the 
opposing party may attack the credibility of the out-of-court declarant. The 
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proponent of the statement may then introduce evidence to support the declarant's 
credibility, Credibility may be demonstrated "by any evidence which would be 
admissible for those purposes if declarant had testified as a witness." Where 
defense cross-examination of government witness brought 'out defendant's denial 
of involvement in crime, defendant's prior felony convictions were held admissible, 
even though defendant never testified. U.S. V. Lawson, 608 F.2d 1129 (6th Cir. 
1979). BUI see U.S. V. Lechoco, 542 F.2d 84, 88-89 (D.C. Cir. 1976) (defendant 
was entitled to present supporting credibility evidence, even though he exercised 
fifth amendment privilege not to testify, when his credibility was open to attack). 
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Procedures, for obtaining 

documents under .......... 5-1 
Refusal, to produce under ..... 5-8 

Consequences, of .......... 5-8 
Harmless error ............ 5-9 
Notes, destruction of . . . . . .. 5-8 
Request by defense counsel . 5-1 
Trial court obligations ..... 5-2 
Witnesses 

Direct testimony ........ 5-4 
In camera inspection .... 5-5 
Section 3500 material ... 5-10 

Nondisclosure 
Sanctions, for ............... 4-11 

Protective Orders .............. 4-11 
Prosecuting Attorney, by 

Documents and objects ....... 4-8 
Limitation on discovery, by .... 4-8 
Work product, of, not subject to 4-

8,5-5 
Regulation of, by the court ....... 5-2 
Reports of examination and tests. 4-7 

Materiality, defined " ..... 4-7, 4-8 
Statements, re 

Defendant of codefendant, by . 4-5, 
4-8 

Subpoena, re .................. 4-12 
Trial (See Jencks Act above) 
Witnesses 

Grand jury .................. 4-9 
Defendant, from , .......... 4-9 
Government attorney, from . 4-9 

DOCUMENTARY EVIDENCE .. 13-1-
13-7 
Best Evidence Rule ............. 13-4 
Documents containing inadmissible 

material, admissibility of ..... 13-4 
Duplicates, when admissible .•... 13-5 
Exceptions ..........•......... 13-5 
Nonofficial documents, 

admissibility of ............. 13-3 
Official documents, 

admissibility of ............. 13-2 
Private documents, 

admissibility of ............. 13-3 
Relevancy ..................... 13-1 
Secondary evidence, admissibility J 3-6 

DOCUMENTS, DISCOVERY OF (See 
also Discovery) ........... 14-12, 5-6 
Defendant, by .................. ,4 .. 6 
Government by ................. 4-8 
Subpoena for ......••...••.•..• 4-12 
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DOUBLE JEOPARDY, 
DEFENSE OF ............ 7-1-7-6 
Lesser included offenses ......... 7-1 
Mistrial ................... 7-3-7-5 

DUAL SOVEREIGNS ............. 7-2 
DYING DECLARATION ........ 17-22 
EA VESDROPPING (See Wiretapping) 
ELECTRONIC SURVEILLANCE 

(See Wiretapping) 
EMERGENCY 

Doctrine of, re warrantless 
searches .................... 1-17 

ESTOPPEL, COLLATERAL ....... 7-5 
EVIDENCE 

Acquittal, motion for judgment 
of, when insufficient 
to put upon defense ......... 11-1 

Alibi, of, excluded for failure 
to file notice of ... . . . . . . . . . . . 4-3 

Amount, of ................... 11-2 
Best Evidence Rule .... . . . . . . . .. 13-4 
Bias, evidence of ............... 14-9 
Character .................... 11-10 

Cross-examination of ....... 11-10 
Methods of proving ......... 11-9 
Rebuttal of ................ 11-10 

Circumstantial ................. 11-7 
Corpus delicti .................. 2-2 
Cross-examination ............. 14-6 
Demonstrative .....•..... 12-1-12-7 
Discovery, re ............... 4-1, 5-1 
False exculpatory statements ... 11-14 
Flight ....................... 11-14 
Habit and custom ............. 11~15 
Hearsay (generally) ... . . . . . . . . .. 17-1 
Inferences from .......... 11-2-11-6 
Insanity, of .................. 14-12 
Leading questions, use of ....... 14-1 
Official record, proof of ........ 13-2 
Opinion ................ 16-1-I6-W 
Other crimes, proof of .. 11-10-11-14 
Presumptions and inferences, 

generally, 11-2-i 1·6 
Continuance of conspiracy ... 11-4 
Failure to call witness ........ 11-S 
Failure of defendant to testify . 11-6 
Innocence, of ..............• 11-3 
Intent, of . . . . . . . . • • . . . . . . . .. 11-4 
Knowledge of law ........... 11-4 
Recent possession of fruits 

of crime ...•....•.......• 11-5 
Sanity, of ...••.....•....... 11-3 

Prior cc;mvictions .............. 14-7 
Prior inconsistent statements, 

use of . . . • . • . • . . • • . . • . . . • •. 14-11 
Rebuttal, use of •••••••• 14-14-14-15 

INDEX 

Relevancy, generally ..... 11-7-11-16 
Same or similar acts, proof of 11-10-

11-14 
Identity ................... 11-13 
Intent and knowledge ....... 11-12 
Motive .................... 11-12 
Plan or design ............. 11-12 
Prerequisites ............... 11-11 

Suppression of (See Search 
and Seizure) ................ 1-30 

Time, requirement of exact ...... 11-2 
EXAMINATIONS AND TESTS 

Discovery, re reports of .......... 4-7 
Defendant, from ............. 4-7 
Government attorney, from .... 4-8 

EXAMINATION OF 
WITNESSES ........... 14-1-14-19 

EXCITED UTTERANCE ........ 17-10 
EXCLUSIONARY RULE ... 1-29, 14-15 
EXPERIMENTS 

Demonstrative evidence ........ 12-15 
Production of evidence from ..... 4-7 

EXPERT WITNESSES .... 16-3-16-10 
Basis of opinions .............. 16-8 
Court-appointed .............. 16-10 
Credibility .................... 16-6 
Handwriting .................. 16-7 
Hypothetical questions ........ 16-10 
Insanity cases ................. 16-6 
Qualifications .........•....... 16-4 
Scientific, technical, or 

specialized knowledge .. . . . . .. 16-3 
Ultimate issue ................. 16-9 
Value of property .............. 16-7 
Voiceprints .................... 16-7 

FIFTH AMENDMENT (See also 
Self-incrimination) ............. 1-30, 
2-1, 2-S, 2-7, 2-10, 2-12,2-16, 2-18,3-1, 
3-2, 3-3, 3-4, 3-6, 3-13, 3-IS, 3-16, 7-1, 
7-3, 11-6, 14-6, 15-1, IS-2, IS-3, IS-9, 

IS-IO, IS-18, IS-20 
FINAL ARGUMENT .............. 8-S 
FIRST AMENDMENT ............ 3-4 
FLIGHT, EVIDENCE OF ........ 11-14 
FORCmLE ENTRY OF DWELLING 

TO EFFECT ARREST OR SEARCH 
WARRANT ............•...... 1-8 

FOREIGN LAW 
judicial notice of .............. 10-4 

FORMER ACQUITTAL, CONVICTION, 
AS PLEA .....•........... 7-1-7-6 

FORM OF QUESTIONS 
Leading .........••...... 14-1-14-2 

Forgetful witness ..........•. 14-2 
Hostile witness .............. 14-1 
Preliminary matters .••••.••• 14-1 
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Proper scope exceeded ....... 14-1 
Young witness .............. 14-2 

FORMER TESTIMONY (See Hearsay 
Exceptions) 

FOURTH AMENDMENT (See also 
Search and Seizure) 
Generally .....•.... 1-1, 1-2, 1-5, 1-8, 

1-10, 1-18, 1-19, 1-20, 1-23, 1-25, 1-
30, 1-32,2-12,3-5,3-8,3-9, 12-1 

Application to warrantless felony 
arrests ..................... 1-10 

FRISK, STOP AND ......... , .... 1-15 
"FRUIT OF THE POISONOUS TREE" 

DOCTRINE (See also Confessions, 
Search and Seizure) ........ , ... 1-29 

GOVERNMENT AGENCY, RECORDS 
OF ........................... 17-5 

GRAND JURY ................... 3-1 
Compelled testimony ........... 3-16 

Civil contempt ........ 3-16-3-17 
Criminal contempt .......... 3-17 
Schofield affidavits .......... 3-17 

Evidence 
Inadmissible ................. 3-3 
Probable cause, determination of 3-

3 
Immunity 

Refusal to testify, after 
granting of .............. 3-14 

State prosecution, subsequent. 3-IS 
Transactional ., ............. 3-13 
Use ........................ 3-13 

Multiple representation ......... 3-12 
Powers, supervisory, of 

district court ................. 3-2 
Procedures of .......... , ....... 3-1 

Indictment .................. 3-1 
Number of jurors ............ 3-1 
Special appointment of attorneys 3-

2 
Stenographer ......... , ...... 3-1 
Unauthorized person ......... 3-2 

Reports . . . . . . . . . . . . . . . . . . . . . . . 3-18 
Secrecy ........................ 3-9 

Disclosure of witness testimony, 
transcripts ................ 3-9 

Limitations on ............... 3-9 
Physical evidence, of . . . . . . . . . 3-10 

Search and seizure, illegal use o'f . . 3-S 
Subpoena duces tecum .......... 3-7 

Delivery of records to agents .. 3-8 
Enforcement of ............. 3-16 
Evaluation of . . . . . . . . . . . . . . .. 3-7 
Reasonableness of .. . . . . . . . . .. 3-7 
Refusal to respond to .• . . . . . .. 3-4 
State records ...•.......•.... 3-8 

Targets of ..................... , 3-6 
Types of . . . . . . . . . . . . . . . . . . . . . . . 3-1 

Regular ..................... 3-1 
Special .... , . , ............... 3-1 

Warnings ...................... 3-6 
Wiretapping, illegal use of ....... 3-6 
Witnesses ... , .................. 3-4 

Calling of ................... 3.4 
Multiple representation ...... 3-12 
Questioning ... "............ 3-4 
Warnings, necessity of ........ 3-'6 

GUILTY PLEA 
Generally ..................... 2-1 S 
Withdrawal of, motion for ...... 2-1S 

HANDWRITING SAMPLES 
Not violative of fifth amendment .. 3-7 

HABIT AND CUSTOM ......... 11-15 
Character distinguished ...... , . 11-15 

HEARING ON MOTION TO 
SUPPRESS ................... 1-31 

HEARSAY 
Conduct, nonverbal ............ 17-.1 
Credibility, attacking .......... 17-26 
Hearsay within hearsay ........ 17-26 
Non-hearsay .................. 17-2 

By definition ............... 17-3 
Admissions .............. 17-5 

Adoptive ............. 17-6 
Defendant, by ......... 17-5 
Declarations of 

coconspirator ....... 17-7 
Representative ......... 17-7 
Vicarious ............. 17-7 

By use 
Effect on listener's conduct 17-3 
Proof that statl~ment 

was made ............. 17-2 
Res gestae ............... 17-3 

Contemporaneous " .. " 17-3 
Spontaneous .......... 17-3 

Pretrial identification .. , 2-16, 17-5 
Statements 

Consistent ............... 17-4 
Inconsistent .............. 17-4 
Witness, prior .. . . . . . . . . .. 17-3 

Out-of-court statements ......... 17-1 
Principle explained ............. 17-1 
Requirements of admissibility ... 17-1 
Silence ....................... 17-1 

HEARSA Y EXCEPTIONS 
Ancient documents ............ 17-17 
Business entries (See Record of 

business and related enterprises 
below) 

"Catch-aU" ................... 17-25 
Commerical publications ......• 17-17 



Declarations against interest .... 17·23 
Due process considerations ..... 17.23 
Dying declarations ............ 17.22 
Excited utterance ............. 17.10 
Former testimony ............. 17.22 
Indictment based on ............. 3.3 
Learned treatises .............. 17·17 
Mental condition, statements of . 17·11 
Market reports ., .............. 17.17 
Other exceptions .............. 17-19 
Pedigree (statement of personal , 

and family history) ......... 17-25 
Personal or family history 

Judgment ................ . 17-19 
Reputation ................ 17-18 

Physical condition, statements of 17-11 
Made to medical personnel .. 17-11 
Nature and rationale ........ 17-11 

Present sense impression ....... 17-10 
Previous conviction or judgment 17-18 
Publ.c records ................ 17-15 

Absence of public record 
or entry ................ 17.16 

Death certificate ........... 17-16 
Nature and rationale ........ 17-15 
Official investigations ....... 17-15 

Recorded recollection (past 
recollection recorded) ....... 17-12 

Refreshing recollection 
distingUis e ............. . 'hd 17-12 

Records of businesses and 
related enterprises .......... 17-12 
Absence of entry ........... 17-14 
Computer entry ............ 17-13 
Government agencies ....... 17-13 
Judge's role ............... 17-14 
Linked with another 

hearsay exception ........ 17-14 
Medical diagnoses .......... 17-13 
Nature and rationale ........ 17-12 

Records of documents affecting 
an interest in property ...... 17-17 

Records, family ............... 17-16 
Records of marriage, baptismal, 

.and similar certificates ...... 17-16 
Records of religious 

organizations .............. 17-16 
Residual or "catch-all" .. . . . . . .. 17-25 
Search, arrest, warrants, use re ... 1-2 
Spontaneous declarations ...... 17-10 
Unavailability or declarant, 

effect of . . . . . . . . . . . . . . . . . .. 17-20 
Vital statistics ................ 17.16 

HOSPITAL RECORDS ......... 17-13 
HOSTILE WITNESS (See also 

Examination of a Witness) ...... 14-1 

INDEX 

HOT PURSUiT .................. 1.18 
HUSBAND. WIFE (See Privileges, 

Marital) 
HYPOTHETICAL QUESTION, RE 

EXPERT WiTNESS .......... 16.10 
IDENTIFICATION 

Accused, of ........... ' ... 2·16-2.22 
Formal setting, in 

Counsel, right to ............ 2-16 
Critical stage ............... 2-16 
Lineup ..................... 2-16 

Pretrial .................. 2.18 
Hearsay, use of ........... 2-21, ~~;~ 
In-court ..................... . 
On-the-scene identifications 2·16, 2·18 
Out·of-court .................. 3.20 
Photographic displays, llse of .... 2-21 

Mug shots .................. 2-21 
Totality of circumstances defined 2-18, 

2-19 
Unplanned confrontations ....... 2·16 
Unnecessarily suggestive, defined. 2-19 
V . ... 2-18 Olce '" ••••••••••••••••••• 

IDENTITY 
Proof of prior offenses as 

establishing ................. 11-3 
IMMUNITY FROM PROSECUTION 

(See Grand Jury) 
IMPEACHMENT ......... 14-6-14-13 

Bad character ................ 11-10 
Bad reputation ............... 11-10 
Bias .......................... 14-9 
Character evidence, by .......... 14-6 
Contradiction ................ 14-1 I 
Conviction, by ................. 14-7 
Extrinsic evidence of 

misconduct or crimes ........ 14-7 
Insanity, use of ............... 14-12 
Leading questions, use of ....... 14-1 
Own witness .................. 14-6 
Prior bad acts ........... II-IO, 14-7 
Prior inconsistent statements ... 14-1 I 

Affirmative evidence, used as 14-12 
Psychiatric testimony .......... 14-12 

INFERENCES ................... 11-2 
INFORMANTS 

Disclosure of identities ......... 4-10 
INITIAL APPEARANCE 

Right to counsel .,.............. 2-5 
INSANITY 

Competency of witness ........ 14-12 
Defense, notice of •...•.......... 4-4 
Inquiry into, when, procedure .... 4-4 

INTENT 
Presumptions re ............... 11-4 
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Prior offenses as establishing ... JI.IO 
Proof of same or similar acts, 

as indicating ........... ' .... 1l.1O 
INTERROGATION 

Admissibility of confessions 2.1-2.16 
Defenflant, of .................. 2.5 
Definition ...................... 2.8 

INVESTIGA TlVE DETENTION 
(Stop and Frisk) ............... 1.15 

JENCKS ACT ............... 5.1-5-5 
JEOPARDY 

Acquittals " .................... 7-3 
Insufficient evidence .......... 7.3 

Appeal, effect of ................ 7-5 
Collateral estoppel .............. 7-5 
Dismissals ..................... 7-3 
Dual sovereigns ..•.............. 7-2 
Lesser included offenses ......... 7-1 
Mistrial, re ................ 7.3-7-5 

Manifest necessity ............ 7-4 
Prosecutorial manipulation .... 7-4 
Requested by defendant ....... 7-4 

New trial, when granted ......... 7-5 
Petite policy .................... 7-2 
Same offense, test for ........... 7-1 

JUDICIAL NOTICE 
AdjUdicative facts .............. 10-1 
Effect ........................ 10-3 
Jury Instructions, re ............ 10-3 
Legislative facts ................ 10-1 
Matters to be Noticed 

U.S. Constitution ........... 10-3 
State law ................... 10-3 
Administrative regulations .... 10-3 
International law ............ 10-4 

Nature and rationale ........... 10-1 
Requirements, Procedural .. ; .. " 10-2 
Common Knowledge ........... 10-4 

LA W, JUDICIAL NOTICE OF " .. 10-3 
LA Y WITNESSES 

Firsthand Knowledge ........... 16-1 
Testimony ............... 16-1-16-3 
Ultimate issue ........... 16-1-16-2 

Handwriting ........... ' ... " 16-2 
Mental capacity ............. 16-2 
Value of property ....... , ... 16-3 

LEADING QUESTIONS, 
generally ................ 14-1-14-2 

LESSER INCLUDED OFFENSES 
Defendant may be convicted of .• 11-3 
Verdict, effect on jeopardy ....... 7-1 

Modification of by 
appellate court ........... 11-3 

MARITAL 

COMMUNICATIONS . 15-12-15-15 

MEMORY 

Refreshing recollection .••• 14-2-1 4-4 
Testing through cross-examination 14-

4 

MENTAL EXAMINATION 
Defendant's discovery re ......... 4-7 
Prosecuting attorney's discovery re 4-7 

MIRANDA WARNINGS (See also 
Confessions) 
GeneraJiy ...... 1-25, 1·26,2.5-2.12, 

. 12· 14, 14-15, 17.6 
Waiver of ...................... 2-5 

MISCONDUCT (See Prosecutorial 
Misconduct) 

MISTRIAL (See also Jeopardy) ..... 7-3 
MODELS ....................... 12-5 
MOTIONS 

Acq4ittal, for judgment of .... " 11-1 
Discovery, time for .............. 4-5 
Suppress, to (See also 

Suppress, Motion To) ....... 1-30 
MOTION PiCTURES ............ 12-3 
MOTIVE 

Prior offenses as establishing ... 11-10 
Rules as to proof of ....... , , .. ll-lO 
Same or similar acts, proof of, 

as establishing ............. 11-10 
NAMES 

Defense witnesses, re discovery of . 4-9 
Government's witnesses, re 

discovery of ....•............ 4-9 
NOTICE 

Alibi, of intended use of " ....... 4-3 
Judicial (See judicial Notice) .... 10-1 

OPENING STATEMENT (See also 
Prosecutorial Misconduct) ....... 8-1 

OPINIONS (See Expert Witness and Lay 
Witness) 

OTHER CRIMES (See also 
Impeachment) 
Generally .. 11-10-11-14, 14-7-14-11 
To show bad character ......... 14-6 

OWN WITNESS 
Impeachment .................. 14-6 

PAPERS 

Discovery, inspection re ..... 4-6-4-7 
Defendant, from ................ 4-6 
Government attorney. from ....•. 4-8 
Subpoena for productions of, re . 4-12 

PARTICULARITY, REQUIREMENT 
OF (See also Search 
and Seizure) ....•.....•..... 1-5, ~-6 

PARTICULARS, BILL OF (See also 
Bii! of Particulars) .........•.... 4-2 
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PEN REGISTER .................. 1·1 
PETITE POLICY ................. 7-2 
PHOTOGRAPHS ................ 12-3 

Defendant, of, shown to witnesses, re 
suppression of identification .. 2-18, 

2-19, 2-20 
Discovery re 

Defendant, from ............. 4-6 
Government attorney, from .... 4-9 

Whl:ther substantive evidence .... 12-3 
PHYSICIAN·PATIENT PRIVILEGE 

(See also Privileges) ........... 15-19 
PHYSICIANS 

Statements to, as hearsay ....... 17-1 
PLAIN VIEW DOCTRINE (See also 

Search and Seizure) ............ 1-21 
PLEA BARGAINING 

Adrr \sions ................... 2-15 
PLEAS 

Guilty, use of .................. 2-15 
PRELlMllNARY QUESTIONS OF 

FACT 
Authemtication ................ 13-1 
Best evidence rule .. . . . . . . . . . . .. 13-4 
Businc:ss records .............. 17-12 
Coconspirator's statement 17-7-17-10 
Dying declarations ............ 17-22 
Former testimony ............. 1"/-22 

PRESUMPTIONS ............... ! 1-2 
Against burdened party ......... 11-3 
Burden of persuasion, effect upon 11-3 
Constitutionality ............... 11-3 
Continuance of conspiracy ...... 11-4 
Defendant, failure to testify ..... 11-6 
Effect ........................ 11-3 
Examples ............... 1/-3-11-7 
Innocence ..................... 1/-3 
Intent ........................ 11-3 
Knowledge of law .............. 11-4 
Recent possession of fruits 

of crime .................... 11-5 
Sanity ........................ 1/-3 
Witness, failure to call .......... 11-5 

PRIMA FACIE CASE 
For admitting coconspirator's 

statement .................. 17-9 
PRIOR CONSISTENT STATEMENTS 

Hearsay aspects . . . . . . . . . . . . . . .. 17-4 
Supporting (bolstering) 

testimony •....... 14-6, 14-12, 17-4 
PRIOR INCONSISTENT 

STATEMENTS 
Collateral matters ..•.•....•... 14-11 
Credibility, to impair .•.•...... 14-11 
Hearsay aspects ..•.•.•. . . . . • . •. 17-4 

Impeachment by .............. 14-11 
Oath, effect of ................ 14-12 
Substantive evidence .......... 14-12 
Writing, contained in .......... 14-1/ 

PRIOR TESTIMONY, AS 
EVIDENCE .................. 17-22 

PRIVACY, RIGHT TO (See Search 
& Seizure) ..................... 1-1 

PRIVILEGES ............. 15-1-·15-22 
Attorney-client ..............• 15-15 

Communications through 
acco~ntant .........•.... 15-16 . 

Corporations .............. 15-/5 
Crime on fraud, 

furtherance of ..•........ 15-18 
Holder .................... 15-15 
Scope ............... 15-17, 15-18 
Waiver or nonapplicability .. 15-19 

Federal rules ........... 15-11, 15-12 
Husband-wife (See Marital below) 
Informer's identity ...... 15-20-15-22 
Journalist-source ...•............ 3-4 
Marital 

Adverse testimony .........• 15-/2 
Confidential communications 15-13 
Exceptions ................ 15-14 
Existence of marriage ....... 15-13 
Objection ................. 15-14 
Rationale ................. 15-12 
Waiver .................... 15-14 

Physician-patient ....... 15-/9-15-20 
Self-incrimination, against, 

witnesses ............ 15-/-15-11 
Applicability ....... ,,' ....... 15-1 
Business records ...•... "... 15-2 
Comment on failure to testify 15-11 
Exercise • . . . . . . . . . . . . . . . . . .. I 5-6 
Immunity, effect of .....•.••. 3-16 
Miranda rule ........... 2-1-2-16 
Registration and Reporting ... 15-7 
Scope ...................... 1S-4 
Termination and 

waiver ............ 15-8-15-11 
Spousal (See Marital) 

PROBABLE CAUSE 
Grand jury, re indictment by .•... 3 .. 3 
Informant, as providing ....... • .. 1-3 
Search warrant (See also Search and 

Seizure) .......•...•...•....• 1-2 
Warrantless Felony arrests .•..•. 1-10 

PROOF 
Record, of official ....•••...... 13-2 
Same or similar acts, of .•••••.• 11-10 

PROPERTY 
Search warrants for (See also Search 

and Seizure) ....••.••••..•.. 1-28 
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PROSECUTING ATTORNEY 
Alibi, notice of, to be served on ... 4-3 
Appeal by, motion to suppress ... 1-32 
Bill of particulars, to furnish defendant 

(See also Bill of Particulars) ... 4-2 
Comment by 

Defendant's failure to 
testify, on ............ 8-9, 1/-6 

Plea, on, when prohibited .... 2-15 
Witness, on failure to call 8-7, 1/-5 

Final argument, by ........ 8-5-8-10 
Grand jury 

Disclosure of matters before, to, 
when .......... 3-10, 3-11,3-12 

Presenting eXCUlpatory evidence 3-3 
Presenting testimony after 

indictment ................ 3-5 
Indictment, signed by ............ 3-1 
Opening statement, by ........... 8-1 
Prosecutorial Misconduct .. 8-1-8-12 

PROSECUTORIAL 
MISCONDUCT .......... 8-1-8-12 
Closing argument errors .... 8-5-8-10 
Curative instructions ............ 8-8 
Defendant's silence, comment on .. 8-9 

In-'trial. ..................... 8-9 
Post-arrest .................. 8-9 

Defense provocations, response to . 8-7 
Inflammatory comments .... ,. 8-5 
Objection ................... 8-8 
Personal opinion ............. 8-8 
Reasonable inferences, use of . . 8-5 
Stating law to the jury ........ 8-7 

Leading questions, impermissible. 14-2 
Manipulation to cause mistrial .... 7-4 
Opening statement errors ........ 8-1 

Argumentative comments ..... 8-3 
Inadmissible evidence, 

reference to ............... 8-1 
Inflammatory comments ....... 8-3 
Personal opinion ............. 8-2 

Proof presentation problems ..... 8-3 
False testimony .............. 8-3 
Misleading testimony ....... ". 8-3 
Forcing a claim of privilege .... 8-5 

Undisclosed evidence favorable to . 8-4 
the defense (See also Brady v. 

Maryland ......... 4-/3-4-17) 
Undiscovered evidence favorable 

to the defense ....•.........•. 8-4 
Vindictiveness ................. 8-10 

Additional charges ........•. 8-10 
Determination of, test of •.... 8-11 

PSYCHIATRIC EXAMINATION (See 
also Mental Examination) 
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PUBLIC RECORDS (See also Hearsay 
Exceptions) .... , ............. 17-15 
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