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A('('ording to Profpssor lIans To('h. till' aSSUlllp­
tion that prisons arl' hl't,l' to sta~' suggl'sts nl'\\' 
dirPl,tions for prison rpform, Alllong tlH'sP is till' 
alllPlioration of stt'pss fot, thosl' illt1latps who 
bpl'ausp of' spl'('ial sllSl'pptildlitil's and or plal'lL 
IlH'nts in prison arl' disprol)(lrtionatl'ly pUllisl1l'd. 
A ('Iassifi('atioll pro('pss that is attlllll'd to illlllatl' 
('oping pl'obh'IllS ('all IlJak(' a l'ollsidl'rald(' diff('r­
('IW(" Ill' ass('rts, III addition, till' ('ollstru('tin' 
l'riti(' of prisoll lifl' (as oP(llls('d to till' llihilisti(' 
on('l ('all hl'lp prison staff and tlwir administrators 
run ll111rl' hUtlJalll' institutions, 

.,1 Posit i /'(' ,~'('lf-IIII(ly(' /0/' ('()/'I'('('I i(JIIs, Till' 
tl'lllll'tll'~' Ill' ('Ol'l'l'('t iOllS \\ork(,t,s to hi' aplllllg(,t i(' 
a\Hlllt thl'it, \\'ork ha:- h('('l1 a sl'lf-dl'f('ating ('hara('­
tl'rist i(' fill' lllany ,\'l'ars. \\Till's ('Ialldl' T. :\lan 
gTlllll Ill' th(' ~all Hl'rnardino ('illlnt\' l'rllilatioll 
Ill'pat'tllll'nt. This tl'l1d('I1('~. Ill' sa~'s, 'i,.; till' rl'sl!lt 
Ill' a (lll()t' sl'jf,illlag'(' and it is high tillll' ('()j'l'l'(,tilll1s 
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illtjlot'talll'l' (If a pllsitin' sl'lfl"llH'('pt is dis('Il,';SI'd 
ill his at'ti('I(', 
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tioll ill till' I 'Ilitl'd ~tatl's (IIOll,;toll, T('xas) i,.; till' 
l'aSl' of . til II 1'1; \', :";/11/'/:0: III Ih'('l,tllbl'1' l~),;-) t·, ~, 
llistril't .Iud).!'(' ('al'l BUI', .11' .. i";,,!ll'd a ';\\'('l'pill)2.' 
lll'dl'l' dit,(,(,tl'd at illl(ll'(l\'in).!' tlli' olH'l'atioll 111' tlt(' 
pl'l,tl'ial I'pll'asl' pt'llgTallls and ,.;tl'('atlllillin!..!' otlll'l' 
('!'intinal .iu,.;til'l' pl'(H'('dul'l''; til n'li('\'(' O\'('I:('!'II\\'d 
il1g alld illlPI'()\'I' ('()llditioIlS Id' till' ('Illlllt~' .iail. Tlti:~ 
al'ti('il', by (;(,I'ald IL \\'hl'('I('I', din'('tlll' of Ilat'l'i" 
('IlUllt~' I'I'l'tl'ial ~('l'\i('(',;, d('s('riIH''; till' pn'tl'ial 

('():\TL:\T:-; 

,\ Itl'\I>I"IlI'1 \'i.,\\ "I' l'I'I>"1l 1:..r"!'1l1 
,\ [''',111\., :-;.,11' IIlI.W" r,,!' 

II"~, t,,, I 

(>flall~!'t''''' 1111'1'1','111 :ttld 1\\1'11:\' P'Ill!'II'" II!)'.\ ~111)ljid 

til., ,Jlld~'" 1:">1'''11<1'' \,,1/, '. 1/'" 

h'd.'!'all'''l!!'t Illt.'n,'!:tl""II: l'I'I'll'lall:"I"a',., Tilt' 

,\tjllJllll',lt:J.111!lt (,, ,"1 ,,' 11.' It '101 I I i Ix 

Th· £"I'III'I''''''U( Flinll!lall"Ti 'lldt')':-.lallt!IIW -::'" t'..,_ -+ 'i 

f(lf' I Ill/d, TlII'II:af 1II11 

"ill'fI: ~11""lfl" I';arl~ll!iL' 

,I,/1ft (j .. :, j,l1./' q 

I., '" '" \ I:, ' 

/!.,/" '.i/l" 

,\ I)J Iii I';~ r i' IJ , ...... 1, r / I} I " I' .l.'; 

T:I!" <11 1\1'1111" t'llljf': 't't'll :l \1",1, 1";1'1, <" I,' ,I, ,~k 7',: \ .... 
.I',\t'r.:,t' I'il:tl\" Ilt,(,~'·11f1.f'lai\i~lt' ~l:ltHial'd :l',I! /""'1 If ;t,! 

11;\1 r ,III, !~at\·· iri \1 '," l ' l l -i, .,' , ;1 :-' --;- '!~. , 
! I, )': l I' ~ f ~ It' r. ~ 

\, ' \\ 1 I~' ! ~ ~ t' i· 'i 1 IjI', ' 



~-

/ 
Changes in Prison and Parole Policies: 

How Should the Judge Respond? 
By ANTHONY PARTRIDGE* 

W HEN A Federal judge sentences a 
criminal offender to the custody of the 
Attorney General for a term of imprison­

ment, two things are nearly certain, The offender 
wiII not be guarded by the Attorney General, and 
custody wiII not last for the stated term, The lan­
guage of the judgment is the language of fiction, 
Its majestic phrases wiII, nevertheless, trigger a 
series of bureaucratic responses that are distinctly 
nonfictional-responses that wiII determine the 
character of the offender's imprisonment expe­
rience and the timing of release from custody, 

In recent years, there have been major changes 
in the operating policies of both the United States 
Parole Commission (formerly the Parole Board) 
and the Bureau of Prisons, An offender sentenced 
to a term in the custody of the Attorney General 
today can anticipate treatment quite difft:'rent 
from the treatment that would have been antici­
pated a decade ago, The sentence may be the 
same, but the realities of its implementation will 
surely not be,l 

gest what a judge's sentencing philosophy should 
be, Rather, the focus is on how the sentencing 
judge, whatever his or her personal philosophy, 
should take account of the policies of the agencies 
that carry out a sentence of imprisonment, 

What has changed over the last decade or so, of 
course, is that cOITections officials in the Federal 
system have abandoned the "medical model." 
Bureau of Prisons personnel no longer regard it as 
their job to try to "cure" people of characteristics 
that are responsible for their criminal behavior, 
Even for inmates sentenced under the Youth Cor-

For the sentencing judge, changes in prison and 
parole policies have important implications, With 
regard to parole, the Supreme Court has held that 
the sentencing judge has "no enforceable expecta­
tions" about the release date,2 Nevertheless, it is 
safe to assume that judges do not render sentences 
without having some (nonenforceable) expecta­
tions about their implementation, The difficult 
question is how these expectations should influ­
ence the judge's decisions, In this article, I offer 
some possible answers fol' the sentencing judge, 

The policy changes that have taken place reflect 
changes in the way that members of the correc­
tions profession view the function of imprison­
ment in the criminal justice system, The intellec­
tual currents that have produced dramatic 
changes in corrections philosophy have obvious 
relevance for the judge in determining the objec­
tives that will govern his or her sentence deci­
sions, It is not my purpose here, however, to sug-

*MI', P!U'tddge is a pl'oject dit'ectol' in the Reseal'ch Division. 
Fedel'al .Judicial Centel'. Opinions expl'essed in this al'ticle 
aI'e solely those of the authol' and do not l'epl'esent state­
ments of policy of eithel' the Fedel'al .Judicial Centel' 01' its Boa/'{1. 
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rections Act, a statute pervaded by the view that 
the antisncial tendencies of young offenders can be 
corrected through diagnosis and active interven­
tion, the Bureau today plays a fundamentally pas­
sive role, Parole commissioners no longer regard 
it as their job to determine when a prisoner has 
made sufficient progress so that he may be 
released from quarantine and safely returned to 
society, 

Today, the major thrust of Bureau of Prisons 
policies is to provide humane places of confine­
ment in which those prisoners who wish to take 
advantage of self-impl'ovement programs will 
find opportunities to do so, The major thrust of 
Parole Commission policies is to achieve unifor­
mity of treatment, using guidelines that make an 
inmate's release date depend principally on facts 
that were known at the time of sentencing, 
Although the Commission does make some conces­
sions for participation in self-improvement pro­
grams, they make no claim that such participa­
tion is evidence of character reform,:l 

Whether or not a sentencing judg,e approves of 
these recent changes, he or she car.not sentence 
responsibly without taking them into account, 
Indeed, the judge who disapproves of these 
changes and remains a believer in the curative 
powers of correctional officers may have the most 
difficult problem of all. He or she may wish to 
sentence an offender to imprisonment to be 

1('Ur'rt.
1

nl 1·'cd(lral Pl'ison and parol(l POlil'illS IlI'l' d(l~l'rib(ld in A. P:U'll'idg-(\ A. ,1. 
('hasol, lind II'. B. r';ldl'idgo. 1111 '~""II'IIJ'i"fI 1i/,liOl'" .!f /o'.d,,/,I// /li.ll'i.'1 .Jlldw". 
lI'ashinglOn, D. C: fo','dorlll,Judicill1 ("'nlo,', rol'. od. I"ob. I!JHI. 

,'C·lli/ftf Stuif'." \'. Addul1;~ifJ. ,1,12 If.R t;~. tHO (197!)). 

'S" ·1·1 I· .. ·d. H,·g. :1I.1I2i (WifJ) (slalclII"nlarrompanyinl( P"oposod""l(ullllions). 
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treated and released in accordance with the medi­
cal model, but treatment and release in accor­
dance with the model will not in fact take place. 

How, then, should the sentencing judge 
respond? 

Sentencing and Parole Release 

To begin with, how does a judge perform in a 
system in which, following the judicial decision 
about the appropriate length of a prison term, the 
parole authorities make essentially the same deci­
sion all over again, relying primarily on informa­
tion from the same presentence report on which 
the judge relied, but perhaps using decisional 
standards very different from those the judge con­
sidet'ed appropriate? 

In seeking to answer this question, one may 
safely begin with the premise that the architects 
of the present parole system did not have a clear 
vision of the appropriate relationship between the 
judge and the parole authority. They designed a 
system in which a major function of the Parole 
Commission is to alleviate disparity by establish­
ing unifot'm national policies, but in which the 
judge retains the ability to frustrate the Parole 
Commission by imposing a sentence that prevents 
them from making decisions in accordance with 
their guidelines. Reference to the legislative his­
tory of the Parole Commission and Reorganization 
Act of 1976 pt'ovides no guidance on how the 
iudge should operate in such a world, 

In the absence of legislative guidance, let us 
examine the choices available. 

At one extreme, the sentencing judge might 
decide to defer to the Parole Commission rou­
tinely. In cases in which the judge decided that 
imprisonment was appropriate, he or she would 
render the maximum sentence provided by law, 
and impose it under 18 U.S.C. § 4205(b)(2) so that 
parole eligibility would be immediate. The Parole 
Commission would then be free to do its thing. It 
does not seem likely that many Federal district 
judges would considet' this an appropriate way to 
exercise the authority conferred upon them. I 
have some confidence, moreover, that a district 
judge who announced such a policy would hear in 
due course from the appropriate court of appeals,'l 
I offer it not as a serious option, but as one logical 
end of the spectrum of choice. 

At the other end of the spectrum would be a pol­
icy of tailoring sentences to the Parole Commis­
sion guidelines. The judge would reach a conclu­
sion in each case about the appropriate time to be 

served, and would frame the sentence with the 
intention of achieving the desired outcome not­
withstanding possible contrary views of the 
Parole Commission. If it appeared from in,spection 
of the Commission's guidelines that the offender 
was likely to be released earlier than the judge 
desired, the sentence would be framed to fix the 
parole eligibility date; if it appeared that the 
offender was likely to be incarcerated too long, the 
sentence would be framed to fix the mandatory 
release date. 

It is far from clear that it would be reversible 
error to adopt such a policy, but I am inclined for 
several reasons to think that this second alterna­
tive should also be rejected. In the first place, such 
a policy pays no deference at all to the congres­
sional purpose in enacting the Parole Commission 
and Reorganization Act; it is a policy of resistance 
to the disparity-reducing purpose of that statute. 
In the second place, such a policy requires the 
judge to become deeply involved in forecasting 
Parole Commission decisions, an enterprise 
fraught with opportunities for error. But proba­
bly the most important objection to this policy is 
that it would produce bizarre patterns in the sent­
ences of individual judges. 

Consider, for example, two offenders who, in the 
view of the sentencing judge, should each serve 
about 3 years. For one offender, the guidelines of 
the Parole Commission indicate probable release 
after 4 years; the judge in that case renders a 
sentence of 4 years, so that the offender will be 
mandatorily released in a little more than 3 yeat's 
if statutory good time isn't forfeited. For the other 
offender, however, the Parole Commission guide­
lines indicate release after about 2 years. For that 
offender, the judge renders a sentence of 9 years, 
so that the Parole Commission is without author­
ity to release before the expiration of 3. Although 
the judge considered the two offenders about 
equally deserving of time, and the Parole Com­
mission considered the first offender deserving of 
more time than the second, the first offender has 
been sentenced to 4 years and the second offendet· 
to 9. If one of the functions of the judge's sentence 
is to serve as a public expression of society's 
resp~nse to criminal transgressions, such a pat­
tern IS more than a little difficult to justify. 

A better approach, in my view, is to define the 
judge's role as putting a ceiling on the time to be 
served. The judge who took this view of the t'ole 
would frame a sentence of imprisonment to make 
the stated term, reduced by statutory good time, 
about equal to the amount of tim8 that the judge 
regarded as appropriate if the offender didn't 
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become a disciplinary case. The judge would also 
use the (b)(2) designation liberally, so that the 
Parole Commission would be free to make its own 
decision within the limit established by the 
sentence. 

The practical effect of adopting this middle pol­
icy would be that the offender would serve the 
shorter of the time the judge considers appro­
priate and the time the Parole Commission consid­
ers appropriate. That is not an outcome that I am 
prepared to defend with great enthusiasm. 
Indeed, to borrow from Churchill's defense of 
democracy, I regard it as the worst policy except 
for all the others that have been tried. What I am 
prepared to defend with enthusiasm is the neces­
sity for a sentencing judge to develop some con­
sistent view of how the judicial role relates to that 
of the Parole Commission. 

Youth Cm'rections Act and N.A,R.A. 

The role that I have suggested also carries the 
implication that judges should be very cautious 
about using the indeterminate sentences of the 
Youth Corrections Act and the Narcotic Addict 
Rehabilitation Act. The Bureau of Prisons today 
does not treat offenders sentenced under the 
Youth Corrections Act substantially differently 
from other offenders. Although they are assigned 
to separate residential units, these offenders serve 
their time in institutions that also have adult pri­
soners, they mingle freely with the adult prison­
ers, and they are offered the same ra.nge of educa­
tional and vocational training programs. Simi­
larly, offenders sentenced under the Narcotic 
Addict Rehabilitation Act are treated by the 
Bureau of PrisonFi in very much the same way as 
addicts sentenced under other authorities. Thus, 
the principal effect of rendering a sentence under 
one of these authorities is often that the offender is 
exposed to a greater period of potential incarcera­
tion than would be the case if the judge sentenced 
under the regular authority. In cases in whi,.h the 
judge can be reasonably confident that the Parole 
Commission won't hold an offender longer than 
the judge thinks appropriate, it may be desirable 
to use the Youth Corrections Act to give the 
offender the possible benefit of having the convic­
tion set aside. There will also be some cases in 
which the maximum period of imprisonment 
under these authorities is one that the judge con­
siders appropriate. But the judge who thinks it 
important to limit the potential duration of incar­
ceration will be cautious indeed in the use of these 
two statutes. 

Considel'ations of Fail'neS8 

Determination of the sentence is not the only 
judicial act that may be influenced by the policies 
of prison and parole authorities. There are at least 
two other ways in which the Federal judge might 
respond to these policies in order to safeguard the 
fairness of the criminal justice system. 

One involves the taking of guilty pleas under 
rule 11 of the Federal Rules of Criminal Proce­
dure. Before the 1974 amendment, rule 11 
required the court, before accepting a guilty plea, 
t.o determine that the defendant understood "the 
consequences of the plea." As amended in 1974, 
the rule requires the court to "inform him of, and 
determine that he understands," certain specified 
consequences. The way in which one gets paroled 
is not among them. It nevertheless seems desira­
ble, in view of the Parole Commission's use of its 
guidelines, to ensure that the defendant have 
some understanding of how the system works. In 
cases in which a plea agreement is proffered that 
involves dismissal of charges, for example, the 
defendant should surely understand that the 
Parole Commission is likely to treat the dismissed 
counts as proven. A judge cannot reasonably be 
expected to give a lecture on the parole system to 
each defendant tendering a plea. But it would not 
seem unreasonably burdensome fot' judges to 
satisfy themselves that the defendant had been 
advised on these matters. There is good reason to 
believe that many defendants are not being 
advised on them today. A judicial practice of 
inquiring about the defendant's understanding 
would be a powerful remedy for that deficiency. 

The other way in which a judge might respond 
to Bureau of Prisons and Parole Commission poli­
cies involves the accuracy and completeness of the 
information that is forwarded to these authorities 
after sentencing. Both agencies rely heavily on 
reports of presentence investigations for their 
information about the prisoner and the offense. If 
the presentence report provides an incomplete or 
erroneous picture, they are likely to be lead into 
error. Therefore, if errors in the pt'esentence report 
are discovet'ed in the course of the court proceed­
ing, the report should be corrected before it is sent 
forward to prison and parole authorities. In addi­
tion, if the judge considers the "official version" of 
the offense to be unreliable even though correctly 
reported, or has other doubts about information in 
the report, or believes that it does not adequately 
reflect tl:e defendant's culpability, the fairness of 
the entire process will be enhanced by communi-
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cation of' tl)(,:;l' yip\\':; to tl1(> B\ll'('au of Pri:;on:; and 
till' Paroll' ('onlll1i:;:;ion. 
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AltllOup:h :;l'ntl'tlt'inp: marh tlw l,tHI of a l'rimi­
nal Pl'ot'l'l'dinp: in tIll' tl'ial COUI't. 11 :;l'ntl'l1l'l' of 
impri:,ollnll'l1t i:; abo tlw bl'g'inninp: of a ]JI'Ol'l':;:; 
pl'l':,idl'd O\'l'1' b~' ]ll'i:;on and pal'oll' authoritil':;, To 
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a :;ub:;talltial l'xtl'nt. till' nwaninp: of :;ueh a Sl'l1-
tence is determined by these authorities, Their pol­
icies therefore have implications for the perfor­
mance of the judicial role - both for the duty to 
:;l'Il'l'I an appropriatl' :;l'ntl'nl'e anel for the duty to 
l'n:;ul'l' pl'ol'l'dlll'al fail'l1l's:;. Thl' :;entl't1l'inp: juelgl' 
ha:; no :;eriou:; ehoil'l' but to pay those polil'ies closl' 
IWl'd and adapt his 01' 11l'1' own pl'al'tiel's in 
I'l'SPOl1Sl' to t1wm, 




