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This Issue in Brief

A Revistionist View of Prison Reform.—
According to Professor Hans Toch, the assump-
tion that prisons are here to stay suggests new
directions for prison reforni. Among these is the
amelioration of stress for those inmates who
hecause of special suseeptibilities and or place-
ments in prison are disproportionately punished.
A elassification process that is attuned to inmate
coping problems can make a considerable differ-
ence, he asserts. In addition, the construetive
eritic of prison life tas opposed to the nihilistic
onel can help prison staff and their administrators
run more humane institutions,

A Positive Self~-Image for Corrections. - The
tendeney of corrections workers to be apologetic
about their work has been a self-defeating charae-
teristic for many vears, writes Claude T. Man-
grum of the San Bernardino County Probation
Department. This tendeney, he says, is the result
of a puor self-imagoe and it is high Ume corrections
professionals acted to improve this image. The
mportance of a positive sell-concept is discussed
in his article,

Changes in Prison and Parole Policies: How
Showld the Judge Respond?  Anthony Partridpe
of the Federal Judicmm] Center reminds us that,
although sentencing murks the end of 4 eriminal
procecding in the triad court, @ <sentenee of impri
sontent is also the beginning of w process proe
ided over by prison and parole authorities, To u
ubstantial extent, the meaning of suel a4 <entence
i determined by these authorities. Therr palicies,
therefore, have implications for the perfornmanee
of the mdiciad role hoth for the duty to seleet un
appropriate sentenee and for the duty to ensure
procedural fulrness,

Federal Court Tutereention in Pretrial
Release: The Case for Nowlraditional Adwminis-

tration. - One of the most unique and comprehen-
sive class action suits involving a major jurisdic-
tion in the United States (Houston, Texas) is the
case of Alberte v Sherifs, Tn December 1975 UL S,
Distriet Judge Carl Bue, Jr., issued a sweeping
order directed at improving the operation of the
pretrial release programs and streamtining other
eriminal justice procedures to reliove overerowd-
ing and improve conditions of the county jail. This
article, by Gerald R Wheeler, divector of Tlarris
County Pretrial Services, desceribes the pretreial
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Changes in Prison and Parole Policies:
"How Should the J udge Respond?

BY ANTHONY PARTRIDGE*

‘ N Yy HEN A Federa] judge sentences 2
criminal offender to the custody of the
Attorney General for a term of imprison-
ment, two things are nearly certain, The offender
will not be guarded by the Attorney General, and
custody will not last for the stated term. The lan-
guage of the judgment is the language of fietion.
Its majestic phrases will, nevertheless, trigger a
series of bureaucratic responses that are distinectly
nonfictional—responses that will determine the
character of the offender’s imprisonment expe-
rience and the timing of release from custody.

In recent years, there have been major changes
in the operating policies of both the United States
Parole Commission (formerly the Parole Board)
and the Bureau of Prisons. An offender sentenced
to a term in the custody of the Attorney General
today ecan anticipate treatment quite different
from the treatment that would have been antici-
pated a decade ago. The sentence may be the
same, but the realities of its implementation will
surely not be,!

For the sentencing judge, changes in prison and
parole policies have important implications. With
regard to parole, the Supreme Court has held that
the sentencing judge has “no enforceable expecta-
tions” about the release date.? Nevertheless, it is
safe to assume that judges do not render sentences
without having some (nonenforceable) expecta-
tions about their implementation, The difficult
question is how these expectations should infly-
ence the judge’s decisions, In this article, T offep
some possible answers for the sentencing judge.

The policy changes that have taken place reflect
changes in the way that members of the correc-
tions profession view the function of imprison-
ment in the criminal Jjustice system. The intellec-
tual currents that have produced dramatic
changes in corrections philosophy have obvious
relevance for the judge in determining the objec-
tives that will govern his or her sentence deci-
sions. It is not My purpose here, however, to sug-

*Mr, Partridgeis a project director in the Research Division,
Federal Judicial Center. Opinions expressed in this article
are solely those of the author and do not represent state-
ments of policy of either the Federal Judiejal Center or its
Board,
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gest what a judge’s sentencing philosophy should
be. Rather, the focus is on how the sentencing
judge, whatever his or her personal philosophy,
should take account of the policies of the agencies
that carry out a sentence of imprisonment,

What has changed over the last decade or so, of
course, is that corrections officials in the Federa]
system have abandoned the “medical model.”
Bureau of Prisong bersonnel no longer regard it as
their job to try to “cure” people of characteristics
that are responsible for their criminal behavior.
Even for inmates sentenced under the Youth Cor-
rections Act, a statute pervaded by the view that
the antisncial tendencies of young offenders can be
corrected through diagnosis and active interven-
tion, the Bureau today plays a fundamentally pas-
sive role. Parole commissioners no longer regard
it as their job to determine when a prisoner has
made sufficient progress so that he may be
released from quarantine and safely returned to
society.

Today, the major thrust of Bureau of Prisons
policies is to provide humane places of confine-
ment in which those prisoners who wish to take
advantage of self-improvement programs will
find opportunities to do so. The major thrust of
Parole Commission policies is to achieve unifor-
mity of treatment, using guidelines that make an
inmate’s release date depend principally on facts
that were known at the time of sentencing.
Although the Commission does make some conces-
sions for participation in self-improvement pro-
grams, they make no claim that such participa-
tion is evidence of character reform.?

Whether or not a sentencing judge approves of
these recent changes, he or she cannot sentence
responsibly without taking them into account.
Indeed, the judge who disapproves of these
changes and remains a believer in the curative
bowers of correctional officers may have the most
difficult problem of all. He or she may wish to
sentence an offender to imprisonment to be

—_—

ICurrent Fedoral prison and parele policies are deseribed in A, Partridge, A. ).
Chaset, and W, B, Eldridge, The S meneing Options of Fideral Lhistriet Judyes,
Washington, D, C.: Federal Judieial Center, rey. od, Feb, 1951,

United States v, Addunizio, 142 11,8, 178, 190 (1979),

‘See 4 Fed, Reg, 31.()27(l!l?!))(smlomonl accompanying proposed regulations),
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treated and released in accordance with the medi-
cal model, but treatment and release in accor-
dance with the model will not in fact take place.

How, then, should the sentencing judge
respond?

Sentencing and Parole Release

To begin with, how does a judge perform in a
system in which, following the judicial decision
about the appropriate length of a prison term, the
parole authorities make essentially the same deci-
sion all over again, relying primarily on informa-
tion from the same presentence report on which
the judge relied, but perhaps using decisional
standards very different from those the judge con-
sidered appropriate?

In seeking to answer this question, one may
safely begin with the premise that the architects
of the present parole system did not have a clear
vision of the appropriate relationship between the
judge and the parole authority. They designed a
system in which a major function of the Parole
Commission is to alleviate disparity by establish-
ing uniform national policies, but in which the
judge retains the ability to frustrate the Parole
Commission by imposing a sentence that prevents
them from making decisions in accordance with
their guidelines. Reference to the legislative his-
tory of the Parole Commission and Reorganization
Act of 1976 provides no guidance on how the
iudge should operate in such a world.

In the absence of legislative guidance, let us
examine the choices available.

At one extreme, the sentencing judge might
decide to defer to the Parole Commission rou-
tinely. In cases in which the judge decided that
imprisonment was appropriate, he or she would
render the maximum sentence provided by law,
and impose it under 18 U.S.C. § 4205(b)(2) so that
parole eligibility would be immediate. The Parole
Commission would then be free to do its thing. It
does not seem likely that many Federal district
judges would consider this an appropriate way to
exercise the authority conferred upon them. I
have some confidence, moreover, that a district
judge who announced such a policy would hear in
due course from the appropriate court of appeals.
I offer it not as a serious option, but as one logical
end of the spectrum of choice.

At the other end of the spectrum would be a pol-
icy of tailoring sentences to the Parole Commis-
sion guidelines. The judge would reach a conclu-
sion in each case about the appropriate time to be

Wy, ‘('lulnl .\'Iqll.w vo Dwiels, 446 F.2d 967 6th Civ, 1971 (sentencing judge
required to consider cireumstances of the particulir case).

served, and would frame the sentence with the
intention of achieving the desired outcome not-
withstanding possible contrary views of the
Parole Commission. If it appeared from inspection
of the Commission’s guidelines that the offender
was likely to be released earlier than the judge
desired, the sentence would be framed to fix the
parole eligibility date; if it appeared that the
offender was likely to be incarcerated too long, the
sentence would be framed to fix the mandatory
release date.

It is far from clear that it would be reversible
error to adopt such a policy, but I am inclined for
several reasons to think that this second alterna-
tive should also be rejected. In the first place, such
a policy pays no deference at all to the congres-
sional purpose in enacting the Parole Commission
and Reorganization Act; it is a policy of resistance
to the disparity-reducing purpose of that statute.
In the second place, such a policy requires the
judge to become deeply involved in forecasting
Parole Commission decisions, an enterprise
fraught with opportunities for error. But proba-
bly the most important objection to this policy is
that it would produce bizarre patterns in the sent-
ences of individual judges.

Consider, for example, two offenders who, in the
view of the sentencing judge, should each serve
about 3 years. For one offender, the guidelines of
the Parole Commission indicate probable release
after 4 years; the judge in that case renders a
sentence of 4 years, so that the offender will be
mandatorily released in a little more than 3 years
if statutory good time isn’t forfeited. For the other
offender, however, the Parole Commission guide-
lines indicate release after about 2 years. For that
offender, the judge renders a sentence of 9 years,
so that the Parole Commission is without author-
ity to release before the expiration of 3. Although
the judge considered the two offenders about
equally deserving of time, and the Parole Com-
mission considered the first offender deserving of
more time than the second, the first offender has
been sentenced to 4 years and the second offender
to 9. If one of the functions of the judge’s sentence
is to serve as a public expression of society’s
response to criminal transgressions, such a pat-
tern is more than a little difficult to justify.

A better approach, in my view, is to define the
judge’s role as putting a ceiling on the time to be
served. The judge who took this view of the role
would frame a sentence of imprisonment to make
the stated term, reduced by statutory good time,
about equal to the amount of time that the judge
regarded as appropriate if the offender didn't

CHANGES IN PRISON AND PAROLE POLICIES 7

become a disciplinary case. The judge would also
use the (b)(2) designation liberally, so that the
Parole Commission would be free to make its own
decision within the limit established by the
sentence.

The practical effect of adopting this middle pol-
icy would be that the offender would serve the
shorter of the time the judge considers appro-
priate and the time the Parole Commission consid-
ers appropriate. That is not an outcome that I am
prepared to defend with great enthusiasm.
Indeed, to borrow from Churchill’s defense of
democracy, I regard it as the worst policy except
for all the others that have been tried. What I am
prepared to defend with enthusiasm is the neces-
sity for a sentencing judge to develop some con-
sistent view of how the judicial role relates to that
of the Parole Commission.

Youth Corrections Act and N.A.R.A.

The role that I have suggested also carries the
implication that judges should be very cautious
about using the indeterminate sentences of the
Youth Corrections Act and the Narcotic Addict
Rehabilitation Act. The Bureau of Prisons today
does not treat offenders sentenced under the
Youth Corrections Act substantially differently
from other offenders. Although they are assigned
to separate residential units, these offenders serve
their time in institutions that also have adult pri-
soners, they mingle freely with the adult prison-
ers, and they are offered the same range of educa-
tional and vocational training programs. Simi-
larly, offenders sentenced under the Narcotic
Addict Rehabilitation Aect are treated by the
Bureau of Prisons in very much the same way as
addicts sentenced under other authorities. Thus,
the principal effect of rendering a sentence under
one of these authorities is often that the offender is
exposed to a greater period of potential incarcera-
tion than would be the case if the judge sentenced
under the regular authority. In cases in which the
judge can be reasonably confident that the Parole
Commission won’t hold an offender longer than
the judge thinks appropriate, it may be desirable
to use the Youth Corrections Act to give the
offender the possible benefit of having the convie-
tion set aside. There will also be some cases in
which the maximum period of imprisonment
under these authorities is one that the judge con-
siders appropriate. But the judge who thinks it
important to limit the potential duration of incar-
ceration will be cautious indeed in the use of these
two statutes.

Consideralions of Fairrness

Determination of the sentence is not the only
judicial act that may be influenced by the policies
of prison and parole authorities. There are at least
two other ways in which the Federal judge might
respond to these policies in order to safeguard the
fairness of the criminal justice system.

One involves the taking of guilty pleas under
rule 11 of the Federal Rules of Criminal Proce-
dure. Before the 1974 amendment, rule 11
required the court, before accepting a guilty plea,
to determine that the defendant understood “the
consequences of the plea.” As amended in 1974,
the rule requires the court to “inform him of, and
determine that he understands,” certain specified
consequences, The way in which one gets paroled
is not among them. It nevertheless seems desira-
ble, in view of the Parole Commission’s use of its
guidelines, to ensure that the defendant have
some understanding of how the system works. In
cases in which a plea agreement is proffered that
involves dismissal of charges, for example, the
defendant should surely understand that the
Parole Commission is likely to treat the dismissed
counts as proven. A judge cannot reasonably be
expected to give a lecture on the parole system to
each defendant tendering a plea. But it would not
seem unreasonably burdensome for judges to
satisfy themselves that the defendant had been
advised on these matters. There is good reason to
believe that many defendants are not being
advised on them today. A judicial practice of
inquiring about the defendant’s understanding
would be a powerful remedy for that deficiency.

The other way in which a judge might respond
to Bureau of Prisons and Parole Commission poli-
cies involves the accuracy and completeness of the
information that is forwarded to these authorities
after sentencing. Both agencies rely heavily on
reports of presentence investigations for their
information about the prisoner and the offense. If
the presentence report provides an incomplete or
erroneous picture, they are likely to be lead into
error. Therefore, if errors in the presentence report
are discovered in the course of the court proceed-
ing, the report should be corrected before it is sent
forward to prison and parole authorities. In addi-
tion, if the judge considers the “official version” of
the offense to be unreliable even though correctly
reported, or has other doubts about information in
the report, or believes that it does not adequately
reflect the defendant’s culpability, the fairness of
the entire process will be enhanced by communi-
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«ation of these views to the Bureau of Prisons and
the Parole Commission.

Conelusion

Although sentencing marks the end of a erimi-
nal proceeding in the trial court, a sentence of
imprisonment is also the beginning of a process
presided over by prison and parole authorities. To

a substantial extent, the meaning of such a sen-
tence is determined by these authorities. Their pol-
icies therefore have implications for the perfor-
mance of the judicial role — both for the duty to
select an appropriate sentence and for the duty to
ensure procedural fairness. The sentencing judge
has no serious choice but to pay those policies close
heed and adapt his or her own practices in
response to them.






