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MR. HARRIS: At this time, we will call the
meeting to order. Our schedule for this morning is as
follows. We willl now begin the final adoption of the
Phase II Report. At 11:30, the Task Force members will
make themselves avallable to members of the press who may
have questions.

One not of caution, we have provided to members
of the press, copies of the draft of the Phase II Report,
and we remind you that this 1is in draft. There may be som
changes made this morning, and to the extent you work off
those dréfts, please make the corrections yourself, or if
you don't care to, we will have final reports as soon as
we get them from the printer, which will incorporate, ob-
viouslv, all the changes we make.

Gentlemen, I have, earlier in the week, sent
you summariess of the recommendations and sometime over
the weekend gotten to you a draft cooy, which wvou shéuld
have iIn front of you, of the Phase II Revort. And, first
I think what we cught to do 1s talk about the recommenda-
tions and then the commentary.

Are there any problems, or do you think we have
incorrectly summarized the recommendations that you voted

on in New York?

MR, ARMSTRONG: Jeff, I brought to your
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attention, and the other Task Force members, a couple of
ltems, particularly (b)(2) and (5), the wording of those
from my notes in New York. and it may well be that I or
the staff has a different Interpretation of the wording
that we arrived at in New York.

MR. HARRIS: Just one second. For those of you
who have th~ book, we have renumbered, and you will find‘
(b)(5) as Recommendation 45 and (b)(2) as Recommendation

53.

MR. ARMSTRONG: TI was concerned about the use
of the word "strictlv", "strictly limited”, as to how
that would be interpreted. It might serve to discourage
states from appiying for demonstfation érograms[

MR. HARRIS: 1In Recommendatioﬁ 53, Mr. Arm-

strong is referring to the part of our recommendation about

funding for state and local law enforcement programs,

which reads, "Grant awards for implementing such demonstra
tion programs, require a reasonable match of state cr
local funds and be strictly limited to a reasonable time
period", and you have a problem with the word Ystrictly".

MR. ARMSTRONG: Well, "strictly limited”, and
it 1s my understanding, from my notes, that it was to be
a reasonaple time period and a reasonable match.

MR. HARRIS: Does anyone else care .to be heard‘
on that?
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MR. BELL: Well, T don't want to object to takin
the word "strictly" out. I am one of the two members of
the Task Force who is opposed to recreating the LEAA, and
that's -- this word "striectlv", no doubt, was put in there
to reflect the view of Professor Wilson and me, but I
don't object to taking it out.

I think the commentary makes it clear that we

ought not to recreate the LEAA. And since the commentary
1s so explicit, I don't object to taking the wordg

"strictly" out.

MR. HARRIS: Does anyone have a problem with

that change that Mrp, Armstrong sugeested?
‘MR. LITTLEFIELD: No problem.

MR. HARRIS: Okay. Then we will remove the

word "strictly"™ as it modifies "limited". Now, vour other
one, Dave, I think, is now what is numbered Recommendation
U5. That is the recommendation which reads, "The
Attorney General should seek additional resources to allow
state and local orosecutors to particinate in federal
training programs for onrosecutors".

MR. ARMSTRONG: VYes. And it is my recollection
ffom New York, that the wordine was somewhere close to
"The Attornev General should seek additional resources to

allow state and local prosecutors to participate in appro-~

priate existing federal training programs and to
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6
establish specialized training vrograms for those prose-
cutors ~- for these prosecutors in order %to enhance their
ability to more effectively prosecute serious violent
offenders",

Not all existing federal prosecutor training
programs deal with the prosecution of serious violent
offenders. As Judge Bell, I think, mentioned at one of
our hearings, it does not always -- the Attorney General's

Advocacy course does not always deal with the local street

in America are looking for, and so I simply would like --
and thought the recommendation would have read "to establi
speclalized training programs in the area‘deéling with
serious violent offenders".

Also, there may be some need to establish
trainins programs in order to assist with the Phase I
recommendation in the coordination of federal and state
law enforcemént agencies,

So, I would like to see that wording included
in the recommendation. As it stands now, Recommendation
45, as I read it, simply is to expand the existing federal
training programs for prosecutors and would not add any
additional programs to asslst in violent prosecution.

MR, HARRIS: Well, the reason it 1s written the
way 1t is, David, 1s because my recollection about what

NEAL R. GROSS

COURT REPORTERS AND TRANSCRIBERS
1330 YERMONT AYENUE, NW

UT

—1
ja )

WASHINGTON, D.C. 20005

e —p— . v g

.-

o

e

B T PGS
e P i

yo

o

SRCTRECTE
ST
/7 .

ez

.

10
11
12
13
14
15
16
17
18
19
.20
21
22
23
24

25

7

we did is to the contrary, and 1t is good that we bring
this up because the staff also was somewhat unclear as to
whether we wanhted to make space available for state and
local prosecutors in already existing ﬁrograms, or whether
we also wanted to take the additional step of asking the
federal government to design programs for state and local
prosecutors wherein the present programs do not meet thelr
needs exactly.

So, let me throw it open and ask if for any
other comments as to which way we wanted to go on this.

MR. BELL: Well, this would be a declded change
Armstrong 1s the

from anvthing we have discussed. Mr,

National President of the State District ‘Attorneys

Association, and at one of our earlier meetings he expressed

the desire to have state prosecutors attend the training
school for lawyers that is run at the Justice Department.
And based on the experience of one who set up
the training program, there is no more space at the Justics
Devartment. You can let a few peoéle in, and we have

voted to do that, a few state prosecutors, but this would

mean that the federal government would have to go somewhereg

else and set up these training programs. We don't now
have this in the federal government anywhere.
Now, would it be better for the federal govern-

ment to do this, or would it not be hetter for the State
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Court Institute at Williamsburg to do 1t. They have now
had a bill introduced in the Senate called the State Justi
Institute, I believe, Bill, or something like that, and it
is to fund the National Center for State Courts.

It seems to me thls program you are suggesting
ought to be run there fcr the states, rather than the
federal government trying to take on another new project.

MR. ARMSTRONG: Well, Judge, as Governor
Thompson and I think both recommended at the New York
hearing, thaf there are exlsting tralning facilities for
state and local prosecutors.
program, and I think I mentloned the National College of
District Attorneys, that already have in place the
machinery to‘deliver new and speclalized training programs
but as with'everything else, they are somewhat hamstrung
with lack of finances.

I think both institutions, as we discussed in
New York, would be suitable to work along with the federal
training programs in some kind of overall curricu;um or
delivery of training throughout the country.

There 1s no mention of that in the recommenda-
tion, and that's why I was a little concerned about 1it.

MR, BELL: Well, of course, the LEAA funds have
been cut off and, therefore, the National College of
District Attorneys 1s, like a lot of other groups, short
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of money. And I don't think we can now substitute the

federal government in all these areas. I think it would
be a verv bad precedent. I think 1t relieves the states
of thelr own responsibility, and I've been very disap-
pointed that the states have not financed the National
Center for State Courts, but I long ago realized that they
were never going to flnance 1t, so now the federal govern-
ment is going to have to finance that, and that may be

a very good way to set up this training school you are
talking about. But the federal government has so many
lawyers in 1t, and that's just not in the Department of
Justice -- the Defense Department has more lawyers than
the Department of‘Justice, for exampnle, and I don't
believe that the federal government is in anv shape to
start training state lawyers.

_ I think it is fine to have some state lawyers
attend the programs that already have been created and
are being overated for federal lawyers, but I think that
this would be -- vou know, this is just something that
the federal government is not equipned to do. You would'
be a lot better off to keep it somewhere else, and I'm
speaking from experience.

MR, THOMPI® N: My recollection of the discussion

in New York, though, we specifically mentioned alternative

training programs that already exist -- Northwestern,
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National District Attorneys Associlation at Collegetown in
Texas -- and I thought we were talking about seeking
federal funds for the support of state and local prose-
cutors to attend those alternative training sessions, in
addition to finding chairs for them in the federal trailn-
ing center. Is that what you are talking about, Dave?

MR. ARMSTRONG: That's correct.

MR. THOMPSON: BRecause otherwise there would
have been no need to even mentibn those alternative pro-
grams that now_exist, at least that is the sense that 1
was left with.

MR. LITTLEFIELD: That is my recollection, and
we céuld discuss it on that basié.

MR. ARMSTRONG: That's mine, too.

MR. BELL: Was this golng to be something like
federal scholarships?

MR. HARRIS: VYes, scholarship program,

MR. BELL: I must have 1eft the meeting while
that was going on. I can't remember that.

(Laughter.)

MR. THOMPSON: Well, you were dismayed, Mr.
Chairman, about how much méney we were spending at that
particular moment, and I think vou did.

MR. HARRIS: I, frankly, have to say I don't

remember it either, hut let's get a sense of what we
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should do, and let's do it. Frank, do you --

MR. CARRINGTON: I have nothing.

MR, HARRIS: Bob?

MR. EDWARDS: No.,

MR. HARRIS: Let's do it this way then, so I
can get a sense of wﬂere the majority is. Dave, do you
want to make‘an alternative pronosal, 'and we will --

MR. ARMSTRONG: Yes, I presented to my col-
leapues on the Task Force the following alternative pro-
vosal. "The Attornev feneral should seek additional
resources to allow state and local prosecutors to par-
ticlpate in appropriate exlsting federal training pro-
grams, and.to esgablish specialized training progfams"for
these prosecutors in order to enhance their ability to

more effectively orosecute serious violent offenders”,

Probabiy, we ought to make mention in another

the existing prosecutor training centers in the United
States, in some better wording than I have Jjust glven you,
taking into consideration the Northwestern Institute and
the Natlional College of District Attorneys.

MR. HARRIS: Would 1t comport with your under-
standing if we chansed the existing recommendation to read
as follows: '"The Attorney General should seek additional
resources to allow state and local présecutors to
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participate in federal and other non-governmental training

’ ? I
programs for prosecutors", or words to that effect

mean, 1s the 1dea that you'd like to see -- based on what
Governor Thompson said, his understanding 1s somewhere

between yours and Judge Bell's., He thinks that we agreed

to have federal funds used to allow people to go to the
National Institute of Trilal Advocacy, the NDAA courses

and Northwestern's program and the like, but not to design

our own programs.
A s y hat
MR, ARMSTRONZ: We are in agreer=nt with that.

MR. HARRIS: You're in agreement with that. So,

we are not talkling about tﬂe federal government designing

new programs.
MR. ARMSTRONG: The problem that you have is
that those programs are very good, it is just that people

can't afford to attend them. And so, instead of trying --

MR. HARRIS: How about 1f we take out the word
"federal"” in the present red¢ommendation, and it would
simply read, "The Attorney General should seek additional

resources to allow state and local prosecutors to partici-
pate in training programs for prosecutors”, and then in
the commentary make it clear we are talking about federal
training orograms as well as other nrograms which are now

in existence. Would that solve your oroblem?

MR. ARMSTRONG: Yes, as long as it 1s pointed
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out 1n the commentary that that's exactly the intent of

this,

MR. HARRIS: 1 think what we would do in the

commentary is give some examples of the kinds of programs

we had in mind, as well as the federal Programs. Would
that --
MR. ARMSTRONG : Yes,
MR. HARRIS: Does anyone disagree with that?
MR. BELL: I do, ves. I think I would like to

Say one more time, this 1s the last day that we will be

meeting, that the federal government is the only govern-

ment in the continental limits of the Uniteq States that

1s broke. There is no state government which doesn't have

a surplus,

If a program 1is worth attending, 1t seems to me

the state coulgd send a prosecutor, and I do not think it

1is

necessary for the federal government to pick this up

and start giving scholarships to state lawyers; therefore,

I object to it,

MR. LITTLEFTELD: Of course, fost of oyp Drose-

cutors are locally funded, and a lot of loecal governments

are broke, : '

MR. BELL: T see,

MR. CARRINGTON: Would this come under the tinme

certain provisions, that it will onl
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state prosecutors for a given period of years, and then
the state is pgoing to have to pick it up?

MR. HARRIS: No, it will not be -~ training
proposals do not come under the reasonable match or the
limited time period that we referred. This 1s separate
and it is not limited.

MR, CARRINGTON: I tend tv agree with Judge Bell
on this. I think tﬁere should be some cut-off voint. If
the programs are this good, and they obviously are --
Northwestern University; National College of District
Attornevs ~- then there should be a point where the states
say, "These programs are so good, we are training the
prosecutors so well that it is incumbent on us now to pick
it gp”.

MR. HARRIS: Well, if I can soeak for Dave, and
I certainly don't think he needs to, but I -- from what T
hear him saving, 1t 1s not that the local and sgate people
don't know that these programs exist or that thev are ex-
cellent, but they simoly can't afford to send people. Is
that your point, Dave?

MR. ARMSTR NG: That is exactly the point. And

I'm sure there is going to come a time when states verhaps|

are going to be in better financial positions than local-
ities will, but right now, 1f we are really gd&ug to

attack violent crime, we need to be training the people
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who are at the forefront of 1t, and that's the prosecutors
of America, and it seems to me that if the federal
government wants to do something about violent crime, here
1s an area that i1t can effectuate, and to ignore that, I
think, is not to really place the emphasis of this report.

MR. HARRIS: Well, in line with what Frank said,
should we not then put in the commentary some comment that
this is based upon our perceptlon of financial need, and
were the situation to be otherwise, we would not recommend
~- I mean, should there not be some expression of the idea
that this 1s recommended because of our perception &f
the lack of ability to pav.

MR. BELL: I'd like to make one moré argument.
This‘§ends the wrong signal to the states and to the
local communities. It 1s the responsibility of state and
local government to enforce the law, to make the streets
safe, safe in your home, and anything that we do that
allows state and local government to escape that responsi-
bility 1s bad. It does send the wrong signal.

We ought not to say, "Just don't worry, we are
going to finance everything for you. Look to Washington,
and if vou can't get something there, don't worry about
enforecing the law". We ought not to send any such signal
as that, and this is an example of that, in my judgment.

.MR. THCMPSCN: Judge, I have two problems with
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First, it seems to me that vou can differentiate
methods of combating violent crime and not apply the rules
that we mlght ordlnarily apply to federal-state relation-
ships, simply on the basls of immediacy, the reason for
which this Task Force was created.

The federal government has not created a whole
bunch of Task Forces in other areas because 1t hasn't
found socilal problems of the order and magnitude which
would require its creation, so I think we are different
in that respect.

Secondly, as far as I can see, even with budget
cutting going on; the federal government stlll has a sub-
stantial hand in the tralning of peoole in other areas,
which are also traditionally thought of as state responsi-
bility -- education, for example.

There have got to be thousands of scholarship
programs out there emanating from federal financial re-
sources, and =ducatlon all the wayv from training of
orimary and secondary teachers, up to programs to train
doctors for the nation; nublic health scholarships and
fellowships. I bet you could run down the whole gamut of
traditional state activity and find substantial federal
financial involvement.

And to have us in a sltuation where the Presi-

dent and the Congress -- if you look at the budget that
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has just been adopted -- continue to give federal
financial orioritv to those areas even in reduced
amounts, but to say, "No, we're not going to put any
‘money into training law enforcement professionals", I
think, flies in the face of the reason why this Task
Force was created.

MR. BELL: Well, we've got other provisions for

training law enforcement officials. This is the state

prosecutors we're talking about, only.
MR. THOMPSON: Well, they. are law enforcement
officials.

MR. BELL: Well, I know, I understand that, but

we're training firemen éven. I'll grant &ou thaﬁ the
federal government is training everyone, but now we're
getting ready to add another laver on where we're going

to start training lawvers,

MR. ARMSTRONG: Judge, there's a clear Drece-—

dent established with the Quantico experience that you've

mentioned several times. The F.B.I. Academy has spent

millions of dollars, I oresume, of federal dollars, train-
ing local and state nolice officers.

And all we are simply saying is, or advocating
In this recommendation, is that that be a similar process
for state and local orosecutors, and it seems to be well
established in the federal government that funds have been
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made available for state and local police officers, why
can't that be made available for prosecutors. And I
think we have discussed through this Task Force the
importance of the state and local présecutor. And that
1s one area that has received probably the least amount
of federal attention and federal funding since there hés
been an awareness of violent crime in America.

MR; BELL: Where is the need? I haven't heard

any testimonv that there was a need to train state prose-

" cutors.

MR. THOMPSON: The prosecutors, Judge, are at
the narrow end of the funnel., If we are going to train
everybodj'who pours the separate pleces of the system‘into
the funnel, and we expect the narrow end of the funnel,
the judiclal system, to separate the good from the bad and
to convict the guilty and free the innocent, then 1t seems
to me to be going at it backwards if we are going to
train everybody who pours the material into the top, we
let go an opportunity to make sure phat those who are
involved in the final process aren't féceiving as much
training.

I don't want to put 1t on the simplistic basis
of having 'smart policemen and dumb prosecutors, but it
seems to me foolish to be expending the efforts that we

do at the beginning of the process if we are not going to
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similarly pav attention to the end results of the process.,

MR. BELL: Mr. Chairman, I have nothing else to
say. I know that it 1s hopeless to stomp the thing any-
more to get federal monies, so I give up. I've said all
I can say.

(Laughter.)

MR. HARRIS: Well, as I understand where we are,
we are going to remove the word "federal" from the
recommendatlon. We are golng to make it plain in the
commentary that we refer to federal programs as well as
others already in existence, that would be of assistance,
and the only thing I'm unclear on i1s whether we ought to
have a reference 'to the fact.we do this to address a
financial need.

MR. ARMSTRONG: I think we ought to cite the
experience'of the federal government has had with the
Quantico and the F.B.I. Academy already involved with
training, snecialized training of local and state police
officers, as a precedent in the fleld.

| So, I would, Mr. Director, move the alternative
recommendation to my colleagues on the Task Force.

MR. LITTLEFIELD: Second.

MR. HARRIS: Any opvosed?

MR. BELL:- Yes, I oppose it,.

MR. HARRIS: Anvone else?
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MR, BELL: I don't wish tc speak again.

MR. HARRIS: Sé,.that will be adopted as we
modified it. Do other members have anything that they
would like to bring up? I have one that I'd like to call
to your attention, and it is the old Recommendation (e) (4)}
which is now, I belleve, 61.

Now, the thing I'd like to call to your atten-
tion, I was unclear -- well, I think I'm clear, but it was
not specifically stated. The last sentence says that

we recommend that in the area of juvenile funds, that fund

UT

should compete along w;th all other programs within the
administrative framework for general funding.

Now, this deals with the funding of proven
successful orograms in the Juvenile justice area. And
what the recommendation is, 1s that these programs ought
to -- and this I have no dcubt about, I think thils was
clear -- we decided they ought to compete with any other
proven effective orogram for whatever limited resources
are available, but the vortion is -- and they ought to be
in the same generaliadmin%strative framework.

ﬁow, what that translates to is that, right now,
we have two agencies of the government handing out money
-— LEAA and OJJDP -- and they both administer the funds
separately and have their own forms, et cetera, and here
we recommend that there oughtUQO be one., Does that
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accurately reflect vour desires in this area? Does anyone
have anyv problem with it?

MR. HART: Well, I have a comment. As you know,
the majority of the violent offenses in America are com-
mitted by people between the ages of, say, 12 and 24, and
i1t seems to be a specilalized problem, And I wouldn't like
to see that program diminished becsuse that is the source
of our problem,

MR. HARRIS: The recémmendation is not to
diminish it, but to ﬁhe extent that the programs are
good, they would be adopted, but instead of having two
bureaucracies, so to speak, to administer one set of funds
and the other, they would be handled separately, and to
the extent that theyv meet our criteria, namely, nrovenly .
effective“ programs with a reasonable match, et cetera,
they would compete for funds in the same way anvy other
gooa pregram would.

MR. HART: Okay. Then I don't like té see the
word "compete". What you are trying to do 1s cut away
the bureaucracy, and I think we should say that rather
than we want to dimish it. It has the connotation of
diminishing the program when you say "compete", I would
think, with the generzl public.

MR. CARRINGTON: I agree with Mr., Fart. I think
we should delete that competing part. It seems to put
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a sort of special burden of proof on juvenile programs,
as onposed to anything else we've recommended, and I don't
think it's necessary. They are going to be competing
because all programs compete,
MR, BELL: Well, the problem is that the juvenlle
Juvenile justice

funds have been aporooriated separately.

is a favorite of the Zongress, and they will get more

- money for juvenile justice than thev can spend.

We had money when I was Attorney General that
we never could spend, and we'd always get more than we
asked for. And then you are short in other areas of
criminal justice, and -- I take 1t this whole thing is
designed to treat all parts of the criminal justice sysfem
equally.

MR. HARRIS: I Chink so. I have a suggestion
that might take care of the concern expressed by Chief
Hart and Mr. Carrington. If we change the word '"compete"
to read "should be considered for funds along with all
other vprograms"”.

That would meet the

MR. BELL: That 1s good.

MR. HARRIS: We will change the word '"compete",

delete "compete” and put in "should be considered".

MR. BELL: Jeff, on Recommendation 50, "The

Attornev ffeneral should seek additional resources for th
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F.B.I. to reduce the backlog of requests for fingerprint
and name checks aﬂd so forth",

We've been sort of skirting around something
that I'd like to get the answer to, and that is, has there
been any effort made to put fingerprints, the fingerorint:
files of the F.B.I., on a computer? Somebody probably
knows that. Do you know that, Bob?

MR. EDWARDS:
They are putting 1t on computers.

MR. BELL: You know, the Congress is very
guarded about letting anyone have computers. You have
to go through the House fGcvernment Operations Committee
and-a lot of'things like that. We've ne&er been able
to computerize INS, for examnle. We started and the
Congress stopped us and sald it had to be studied some
more,

Now; just what is the status? If it is possible
I mean, if this is a good thing, then we ought to say
something directly about it because, otherwise, years will
go by and we still won't have the finéérprint files on
computer.

MR. EDWARDS:

Judge, I couldn't agree with you

more., I think the need is there. They are in the process

of computerizing the flles at the present time.

tion 49, which talks. about the Identification Division and
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NCIC, and trying to develop the capabllity to combine
those, as opbposed to having them in contention or competi-
tion will solve that, but at the present time, they are

computerizing those files.

MR. BELL: I'm talking about 50 where we critilcige

the F.B.I. for being 25 days behind.

MR. EDWARDé: Okay. The issue on 50 1is just
simply a manpower problem, as I understand it. The
Identification Division has some 3,000 employees in that
division, and they have some difficulty in attracting
people in that does the type of work that is necessary,
technicallv, to gét those records computerized, and that
is where we ‘are trying to.promote, I guess, putting some
priority on that particular function so that states can
access that information in a timely manner.

MR. BELL: Well, I'd like to move that the
commentary include some reference that we believe that the
F.B.I. records should be computerized to the maximum
extent possible, including fingerprint files.

MR. THOMPSON: Why don't we put it in the
recommendation?

MR. BELL: It would suit me fine.

MR. LITTLEFIELD: I will second it.

. MR, THOMPSON: To give high priority to completing

the computerization of the F.B.I. fingerprint files becausg
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it strikes me as foolish, in this day when it is tech-
nically feasible to do thét, to have thousands of clerks
sitting there with cardboard boxes and paper files, lookin
through and finding records, when other agencies of the
government have long used computers.

I don't know, we've got this phobia about
computérs and intelligence, when we should be making every
maximum possible use of computerization and intelligence.
If the purpose 1is to get a fingerprint back to stop a
crime or clear a person's record, I don't know why we
are afrald of the kind of technologzy we use every day in
every other aspect of our lives.

MR. BELL: Well, let's do that.

MR. HARRIS: Okay. We will make that change
and include a reference to the swift completion of the
computerization of fingerprint records by the F.B.I. in
the recommendation, itself.

MR, EDYARDS: Jeff?

MR. HARRIS: Yes, Bob?

MR. EDWARDS: One pdint in that area, under
b7(b), at the end of the sentence it makes a reference.

It says, "May include a national data base of such records|
or message switching”". I would suggest to you that we
drop the term, or drop "message switching® because that

1s just the technical utility, and I don't think it is
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appropriate in the context of what we are trying to adopt
here.

MR. BELL: There was a reason for that., If we
don't say that we favor message switching, Congress will
block 1t. These are scare words in the Congress. As soon
as thev hear that you are going to out anything on a
computer, they'll say, "Oh-oh, they are going to have
message switching", and it sounds like you are getting
ready to spy or something, on everyone. We might as well
call a spade =z spade.

If we want to get this done, we will have to
say this. I have fought this battle so many times that
‘T couldn't name all the times that I've had to try to
defend meséage switching, and we don't have any decent
records now because of that. That's why we put it in.

MR. EDWARDS: My only feeling was that maybe
we have used the term inapprooriately, and maybe it has
been given higher attention than it should have, Judge;
that was my only problem.

MR. BELL: Well, we didn't start it. There's

a grouvp in the Congress that will -- they'd have to go

to bed, they'd draw all the shades 1f they thought we were|

going to have a decent records system to catch peonle.

So, I want to call it. I want to leave it in there, mysell

(Laughter.)
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We just won't get anything done if we doﬁ't
come to grios, have a confrontation about it.

MR. HARRIS: 1Is the consensus that we will leave
it as 1t 1s?  Okay.

The juvenlle section is 58 through 61 of the
Jjuvenile aresas.

MR. BELL: All right. Now, I want to bring up
something that we've heard some testimonv on, and I'd just
like to put a sentence in the commentary. I don't want
to start an argument about it, but I strongly believe that
the @reat increase in crime, violent crime particularly,
comes from lack of disciprline, and a lot of it has to do
with the fact that we have now a whole generation of
people who have never been in the military, never done
nything for the country.

And T would llke to suggest that there could
be some decrease in juvenile crime if we had some systeﬁ
in our country for z period of national service, where
everyone had to be in the national service for a short
time, and you did not have to be ip the military unless
you volunteered, but you'd have to do something for your
country, such as work 1n the forests, work in the
hospitals, work in the Park Service, that sort of thing.

And I'd just like to get one sentence in saying

that someone ought to study the feasibllity -- 1t's been
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MR. HARRIS: Comments?

MR. HART: You said on a voluntary basis, Judge?

MR. BELL: No, there wouldn't be any volunteers.

MR. HART: Well, 1t's truve, to take care of some
of the problems of crime in urban areas, we could find
alternatives to crime, something for the youth to do,
constructive. I see what you are getting at, but don't
yvou think you will have problems.making it a mandatory
draft-type thing?

MR. BELL: Well, it wouldn't be as good 1if it
was voluntary because you wouldn't be able to reap the
maximum benefits. As I see it, a period of national
service, say, for a year, would do rore to lower the crime
level than anything we could imagine.

It would also nut about 25 gercent of the people
in the program on the receiving end. The 1lliterate would
become literate. I saw this in World War II where we took
in the middle of the war when we ran short of soldlers,
we took U-Fs -- you were classified 4P if you were
11literate —-- T saw a program in the Army where you taught
people to read and write in six weeks.

So, a lot of people who are now illiterate would

NEAL R. GROSS

COURT REPORTERS AND TRANSCRIBERS
1330 YERMONT AVENUE, NW

PO ——

WASHINGTON, D.C. 20005

10
11
12
13
14
15
16
17
18
19
20
21
22

23

25

29
become literate. If you were sick, you'd receive medical
attention., You would be taken out of the ghetto for the
first time, and you might not ever want to go back when
vou saw the outside world. It would be a great thing
for our country.

MR. THOMPSON: You're recommending the study
of this, Judge?

MR. BELL: That's all, just the study.

MR. THOMPSON: I have no objections to the
study. I'd want to know a2 little bilt about the cost of
the program.

MR. BELL: Everﬁone says it 1s very costly,
but that's the reason it ngeds to be studied. But I
would like to see 1t studied by the government, by the
Congress.

MR. THOMPSON: And I'd like to see a little
study on what we could get for a voluntary program versus
what we would get for a draft-type program. I think one

of the unfortunate things that was phased out 1in the

tion Corps, which had been started several vears ago and
which has now been entirely or severely cut back. It was
an enormous success in my state in taking youngsters,
particularly city youngsters, and outting them to work
in our state forests, and camps, and highways, and
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olaces like that, to the point where we've picked 1t up

a 1ittle bit in our own state budget. We thought it was

successful.

i at
If it's for a study and the study will get a

both cost and the concept of what we could accomplish with

3 voluntary onrogranm and what we could accomplish with-a

national service program, I'd be glad to support that.

MR. BELL: It might be that we'd be out of our

jurisdictilon to recommend that Congress do 1t because

G 1
we are making recommendations to the Attorney General,

. . 1
but I would like -- I agree with vou, just a study 1s all
that it is, but it is a study that 1is past due.

MR. HARRIS: Is-there any objection?

MR. LITTLEFIELD: Not to a study.

L4

i ntenc
MR. HARRI3: Then we will include such a se

lle

1 .
or two in the commentary under the juvenile section

We will work that concept in. I think that is similar

to hwat the Governor exnressed, the differences and

feasibility versus mandatory, and perhaps there ought to

be some voluntary and some a 1ittle less voluntary.
MR. HART: Not being an attornev, I have a
habit of expressing things in street terms.

MR. HARRIS: That's why I understand you, Chief.

David?

MR. ARMSTRONG: Are you finished with the
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MR. BELL: That's all I had on juveniles,

tion 42, dealing with habeas corpus, particularly (b)
section of that, and maybe the staff can tell me -- I'm
not that familiar with the federal procedure, but are we

zoing to have some constitutional difficulty in trying to

proceedings on facts which were fully expounded and found
to be in thé state court proceedings, without setting up
some kind of a guideline with that in mind?

I'm not sure we can even recommend to do that.

MR. BELL: I think it's already in the federal
statutes and is being, according to the state courts, is
being i1gnored.

MR. HARRIS: It is in the present statute, and
it dilscourages federal courts from so doing but it doesn't
prohibit them. This would make it a little stronger since
there is a feeling on the part of state courts that this
is not being effectively handled by féderal courts and tha
vyou do need to nrohibit them,

The concept is, and 1t 1s embodied in some of
the orovosals which are currently in the hopper, is that
1f the facts have been fully and fairly expounded, those

ought to be the law of the case, so to speak, and there
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1s no need to refind those facts.

MR. ARMSTRONG: If I could play the Devil's
Advocate, what if I'm a defendant and I say there is newly
discovered evidence involved. Would this preclude me
from filing a habeas before a federal judge and trying
to bring out the newly discovered issue?

MR. HARRIS: Mv reading of it is, no, 1t
would not. We are talking about a situation in which you
have taken your newly discovered evidence, for example --
and let's assume it got discovered early on -- gone and
made your motion in the state court. The state court
held a hearing, decided that it ﬁasn't such newly dis-
covered evidence -- eitheér it wasn't new or it wasn't
evidence -- and denied your apolication.
| If, 1In fact, that was done fully and fairlyv in
the state court, you wouldn't then be able to bring it
up and get yourself an evidentiarv hearing in the federal
court. That's my understandihg of where we're at.

MR, THOMPSON: TIf it's not, I assume you would
be referenced back to (a), the federal judge directing
that the evidentiary hearing be held, but in that forum.
T think the combination of (a) and (b) takes care of the
problem you raised.

MR. HARRIS: I think this question of newly
discovered evidence, though, is probably worth adding a
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sentence to the commentary about because it 1is clear that
it 1s not your intent, at least as I Lear you, to say
that once the three years has run, if someone comes across
some evidence that they could not have discovered before-
hand or may have been inadvertently or willfully suppresse
by the nollce or the prosecutors or some other party,
that they would then be precluded from being able to bring
that forward, and I think we ought to make that a little
clearer than it is in the commentary.

MR, THOMPSON: I think, in fact, on that point,
I was going to susgest that we add it to the recommendatio
e now have a three-year statute of limitations on habeas
petitions, which doesn't bother me because I agree with
what Judge Bell said on Meet the Press yesterdav, there
ought to be repose in this area just like there is in
éverv other area of the law, and the onlv exception we
now have is for the creation of a new constitutional right

after the running of the three vears, and T think we nuzht

to exoressly say that 1t applies also to newly discovered
evidence after three years.

I think that's what we meant. We :didn't mean

fo foreclose newly discovered eviience as opposed to
newly created constitutional right, and if that is so,
we ought to sav it directly in the recommendation, add

it as a sub-noint.
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» right, that that included newly discovered evidence, but % 5& abion that we are now imposing for habeas corpus,
? 3 I think we ought to say it. | §f ’ generally?
~ 4
4 MR. THOMPSON: I think we ought to say it x MR. LITTLEFIELD: Three years after the evid
: €nce
. 5 clearly. } - 5 is discovered,
6 . : ; k 6 :
MR. ARMSTRONG: Could it be interpreted under , o . MR. HARRIS: Three years after 1t is discovered.
. ; . . 7 MR :
60.02, on newly discovered evidence, to vacate a judgment? | 1 MA. ARMSTRONG: Oh, I see. There's going to
| 8
8 If you read, in 60.02, the Federal Rules, isn't that the ! i be a correlation with our recommendation to that Federal
o z
2 standing rule on vacating judgments for newlyv discovered Rule. T mean, obviously, Congress and the Attornew
A . ] A 5
‘ 10 ||
10 evidence? T think 1t may be. General through the Department of Justice, can assist in
, 3 11 .
1 ’ MR. BELL: Tt's in Rule 60. I can't remember i the promulgation of a rule of that nature, and if that
$e ) :
12 | 12 is what we are
: . : , Wi say
the subsection ' ying, then we ought to say that here,
{ 13 MR. ARMSTRONG: Within that they define a { and we haven't saild it,
14 14 MR
reasonable time -- - HARRIS: Maybe we should make reference to
. , 15 : '
15 MR. BELL: But that's federal trial. that in the commentary under this section What we will
on. U e wil
16
16 MR. HARRIS: T guess the problem here -- do is add, as Governor Thompson suggested, if there 1
, ; > ed, is no
17 3 )
17 MR. ARMSTRONG: But in order to have standing objection, under 42(c), in additin to the excention that
. * & a
18
18 to bringz that, 1t has to be within the category ‘of either we put in for federal rights that did not exist, we will
FASS B w3 ¥ . A 4
“ 19 - . 19 add anoth P
fraud, or coercion was used, and this metion would have another one for newly discovered evidence And th
- . en
. . ) 20
, 20 to be brought within a reasonable tim€. Are we defining in the commentary, cross-reference the ‘Federal Rules and
21 '
B 21 under that that reasonable time shall be three years? i express our view that there ought to be some consisten
z ey
22 ‘ 22 )
i , MR. BELL: Mo, No, we are not getting into the | in the apolication of this ang that,
DR 23 23
' Federal Rules of Procedure. MR. THOMPSON: So that the three-vear statute
7 24 24 . !
Sy MR. HARRIS: I think what David is asking is, °f limitations would run on both, three years after they
},f ) 25 ‘ . T . 25 o
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i 1 more than it is a federal problem, and a lot of peopnle
i 1 discovered evidence. 2 haven't recognized that, but unless you are consistent,
2 MR. HARRIS: That's right, whichever -- ~0pS. v3 as Jeff mentioned, this recommendation will not be very
3 This is Gary Starkman, Counsel to the Governor and 4 effective.
4 resident constitutional expert, . 5 MR. HARRIS: Then we wlll make the change in the
) 5 MR. STARKMAN: Two points: One 1is that the 6 recommendation. The Commentary will aiscuss the three
6 newly discovered evidence has to De material and sufficlent 2 ) 7 points, the two that Gary raised and the question that
) 7 to vitiate the verdict; and, second, you want to allow 1t | 8 in order not to create a loophcle on the newly discovered
8 in the federal courts only where the state court does not ° evidence, that we ought to impose the same limitstion via
9 provide a forum. ) ; 10 | the Federal Rules that we are proposing to the habeas
10 MR. HARRIS: Perhaps we should include both thosg 11 corpus sections of the Code.
11 points in the commentary. } - ;f 12 MR, THOMPSON: I think what we need -- the
12 MR. BELL: I think that's good. ;'{ ‘ 13 ultimate pufoose of the commentar§ ought to reassure those
¢ 13 MR. ARMSTRONG: The reason being that 1t would : 14 neonle who are already starting to beat on our heads for
N ‘?, 14 | pe in the federal courts to begin with. ! | 15 diminishing the "great" writ -- and, again, I think this
= f? 15 . MR. STARKMAN: If you have a statute that allows ' : 15 is an example of where we are, by careful limitations
 :& o s 16 | newly discovered evidence to come into federal court, you i 17 of what are essentlally worthless petitions, enhancing
%ﬂ : 17 could just skip the state court that specifically author- . f 18 resnect for the "great" writ, just as we, in our exclu-
18 jizes habeas jurisdiction. 19 slonary rule recommendation enhance the respect that the
? . 19 MR. BELL: This will become the new habeas . 20 exclusionary pule desérves for those cases where it truly
,“( - 20 corpus wave of the future. Everyone will find some . 21 ought to aoply, and this commission ought to be out in
L ‘ ,: 21 | pew evidence, no matter how immaterial. ‘ ‘ 22 front on that notion; and, secondly, we ought to be giving|
5 é 22 MR. ARMSTRONG: That was the danger that 1 sa . 23 suidance to the statutory drafters, especially in this
- ”>%, 23 if vou limited that. You could come back in through 60.02 - - 24 habeas corpus area -- this is all going to depend on
;% 24 with newly discovered evidence and you're not really o 2 changes in the federal statutes with regard to habeas ;—
2 ® addressing the prOblemr:lEAﬁng 'i(;CR'OSS;'eally a state probien , COURT ZJEE(?RI}ER':.APE)R;I'ORESSCRIBERS
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and we want the statute drafters, whoever they are, within
or without the Department of Justiée, to know exactly
what we meant in the recommendation.

MR. BELL: Well, that's a good point because
years ago, Justice Jaclison predicted that the Great Writ
was being trivialized and that, finally, finding the
constitutional.right would be like looking for a needle
in a haystack, 1s the words he used, because we'd have
so many of these petitions that a good, meritorious case
was apt to be lost.

And I think that's the shape 1t's in now, you're
right, that some limitation will enhance thé Great Writ.

MR. HARRIS: The other point I think- Governor
Thompson raised was a good one, a point that was raised
yesterday on a TV program that Governor Thompson and
Judge Bell appeared on, where there was a question which
suzgested that the questioner felt that the nroblem with
habeas corpuses we saw was that federal judges spend too
much of thelr time deciding these cases. In reality, we
are looking at this from the state court position that

there 1s no finality to state court judgments, and they
re often being reviewed on matters that they have fully
heard, and finding facts that they have fully found.
MR, THOMPSON: WYWasting state prosecutorial

resources that ought to be used in trying cases, live
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cases.

MR. HARRIS: Is there anything else that anyone
has that thev'd like %o talk about? David?

MR. ARMSTRONG: Jeff, while we are on the
substantive reécommendations, I read in a newspaper coming
up here vesterday where it was alleged that this Task
Force is pPronosing to eliminate the insanity defense,
and unless I was asleep when we discussed this, or not
oresent, I don't recall us ever making a recommendation
to eliminate the insanity defense: however, we are goling
a sten further, to enhance the existing legislation and
how we treat the.criminally insane in this country, in
coming to another alternative dispoéition, that is guilty
but mentallv 111, which I think has been needed for some-
time,

I know states like Illinois and Michigan and
ofhers: have moved in this direction, and it certainly
has not damaged anv rights. of anvone accused or gnvone
who 1s suffering from mental illness who may commit a
crime, and I think 1t ought to be made” very clear to the
country that this Task Force has not recommended the
elimination of the insanity defense.

MR. HARRIS: Let me tell vou how that comes
about because I hannen to know that received wige currency
due to a factual error revorted in the New York Times and
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unnfortunately, a number of people who do their reporting
by reading other people's clips rather than what we

recommended., have repeated 1t. And it nowhere appears,

and has never anpeared In our recommendations, and that

ought to be publicly said.
MR. THOMPSON: I think the easy way to say that
directly 1s to take Recommendation 39, in the second line,
and say, "The Attorney General should support or propose
legislation that would create the additional verdict in

federal criminal cases"”, make it clear that we have no

intention, and we never did have any intention of modify-

ing, abolishing the present defense insanity. This is

an additional‘verdict, an additional choilce by the jury
where the judge feels the evidence warrants the submission
of the additional jurv verdict, to take care of those

gray areas between sanity and insanitv that we all now

acknowledge exist.

MR. HARRIS: Any problem with that? I think

that would clear it up. It's unfortunate that we even

have to, but --

MR. EDWARDS: I will second that,

MR. HARRIS: Ve will add, before "verdict",

change the word "a" to "an", and add "an additional

verdlict”.

That's all right with me, but I don't
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think we ought to over-react to something you see in the
newspaper. There's no civilized country on earth that
puts insane people, finds them gullty and puts them in
the penitentirry.

I've never heard it sugeested that we've become
uncivilized, but if vou want to just respond in that way,
I guess it's all right,

MR. ARMSTRONG: 1It's better than having the
American public feel that Qe are trving to eliminate the
insanity defense, if that is not clear to them from some
statement bv this Task Force, and I think we've just done

that, by amending the recommendation,

MR. THOMPSON: I remember yesterday, Judge,

when Mr, Stearn was aguestioning us on that, he assumeqd

We were eliminating the insanity defense, and I sald,

"Wailt, wait a minute”, but thev don't let vou interrupt

on that program, so this is our chance for rebuttal.
MR. BELL: Ves.

MR. HAPRIS:’ Does anvone else have anvthine

thev want to talk about?

(No resvonse.)

Anything with regard to the commentary that
anvone wants to bring up?

MR. THOMPSON: I have gz number of things with

regard tofthe commentary, but thev are language changes

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1330 YERMONT AVENUE, NW

WASHINGTON, D.C, 20005

et e e



} 43
3 42
1 Attorney fGeneral will signify by raising your hands and
1 They are not substantive changes, and I'm not sure 1t is 0 saving "ayer
2 worth the time of this Task Force to sit here and discuss 3 (Show 0f hands and chorus of "ayesn )
3 || 1ine-by-line where we would substitute words. 4 MR. HARRIS: Ovposed?
4 I'd be satisfied if I could give you my marked “ 5 (No response.)
5 copy, and if vou thought 1t was clean-up language -- I 6 Hearing no 'nays", 1t 1s unanimously adopted.
6 assume we are colng to have some editing of this anyway * 7 I have Professor Wilson's Proxy, and he, too, vobes i
x 7 in terms of clean-up, to have 1t thrown in there because ; 8 | adopt.
8 I don't think any of the things that I'm concerned about % 9 Just as we finish our work in trying to restore
9 g0 to the merits of what we say. 10 ordered liberty to this country, T just have a counle of
10 MR. HARRIS: We will, when we make these changes), 11 things T would like to sav. irst. the public should
11 have 1t reviewed by a prOfeSSiona} sditor, to make sure 12 know that the job I've had to do would not have been |
12 that we sound as literate as we think we are, and why 13 1 mssible without the active participation of all the member
, 13 | don't we do it that way. And if there are any things 41l of the Task Force .
‘ 14 of substance, that we think are substance and you think 15 They have not merely apneared at meetings and
15 are clerical, we will get back to you on it. 16 gone through the motions, but have given of their time
16 Anvone: -:lse have anything? 17 freely on each and svery 1ssue, and I could not have hadg
17 (No resvorse.) 18 the starr nroduce g report like this wlthout that,
18 Well, 1f that finishes the comments, before 19 Second, we worked with g very small staff of
19 we finish, I just have a couple of things I'd like to . 20 dedicated professionals from the Department or Justice, ang
. 20 say —- g . 21 I would 1ike to Peérsonally thank the starf for.assisting
21 MR. BELL: Should we vote now? ‘ ! ; 22 me in turning out the product for the Task Force at their
] 22 MR. HARRIS: Would vou like to formally do that?) b 23 wishes. It would not have been possibie without long
23 At this time, with the changes we've made in the draft 24 overtime and no griping. Thev are owed by me a personal
24 presented to you, l=et's put the motion this way, all %hose | 925 debt op —
% | wno favor tke adoption of the f‘inasl Phase IT Report to the | o gfoAR'}m’sz'AgRgfsscmms
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There are two people I would like to single out
here on a versonal note., One 1s Joseph Band, who 1s with
the Department of Justice. Joe, in addition to heavy
substantive work on the report; made the arrangements for
us in each of the cities and hotels, and we could not have
gotten through this in the way we did and having been
able to dedicate our efforts to substantive work without
Joe's fine assistance, both in the substantive area and
with the arrangements,.

And, 1ast1y, Dean St. Dennls of the Department
of Justice, Office of Public Infarmation, has been inval-
uable in assisting both Task Force and the members of the
media so that this eveht,“to the extent you have found
it newsworthy, could be covered in a responsible way, and
he has been of tremendous assistance to us all in making
1t go so smoothly. That's all I have.

MR. BELL: 1I'd like to move that we commend
Jeff Harris, our Staff Director, and 311 members of the
staff, for a job more than well done.

(Chorus of "seconds".)

MR, HARRIS: At this time, we will --

MR. THOMPSON: May I say a word? I'da 1like to
say a word to the nublic generally and to the members of
this commission. Service on this commission was not only
an enjovaéle versonal privilege for me, in the sense of
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glving me an opportunity to helo confront what I think is
one of the most important problems facing the nation
today, but also in bringing me back to the roots of my
career as a public servant, which began in the criminal
Justice svstem.
And I would just like to add a commentary that
the service on this commission now rounds cut about 25
vears of work in the criminal justice system for me, at
all three levels of government. And I don't believe I
have ever sat on a Task'Force, commission, or committee
at any of those levels of government in the last 25
vears, which was composed of more people‘who knew what
they were talking about. I could go on and cite the
-backgrounds of all of my fellow task force members and
why they were chosen and what they each brought to the
hearings and to the recommendations and to the commentary,
all of which is remarkable and self-evident in this docu-
‘ment, but I just get the sense, after’particioating in
things of this sort for 25 years, on all levels of
government , that we had in this Task Force more peonle
who knew who they were talking about in dealing with the
criminal fustice svstem than I've ever seen before, and
I think the report itself, the recommendations and the

commentary, contain more commonsense recommendations

4=t
rather than flv-by-nicht or dream recommendations, or iust
: NEAL R. GROSS
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throwing money at things, than I've ever seen before, too,
and I think the Task Force displayed not only a great

deal of criminal justice sense but a great deal of
political and legislative sense, too, and the more I serve
as governor of a large state and the more I interact with
the federal government, the necessity for approaching
problems with one eye on the legislative process and one
eye on the political nrocess to ensure that you get what

you after, becomes increasingly important, and I think

‘that ought to be on the record.

MR. FABRIS: At this time, ladies and gentlemen,

what we will do, we have finished early, we will take a

' break and have the floor opened up for questions by

members of the press at 11:00 o'eclock instead of 11:30.
(Whereupon, at 10:50 a.m., the Attornev’

fieneral's Task Force on Violent Crime was adjourned.)
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MR. HARRIS: What we plan to do is to open up
for guestions for a half hour or less, if you don't feel
that you have questions that will run that long, and if
you would like a specific member of the Task Force to
answer, please indicate so in your question.

At this time, we are ready to go. And if you
want to speak to any individual member of the Task Force
after the general press conference, they will make them-
selves available for a few minutes before lunch, for
interviews that you.may think vou want to do.

QUESTION: Mr. Harris, I've got sitting on my
bookshelf back in my office a similar set of reports.
For instance, the President's Commission on Law Enforce-
ment back in the 1960s; the National Advisory Commission
on Criminal Justice Standards and Goals for the 1970s.

Those task forces made a great deal of recom-
mendations on what they though could be done to combat

crime in the United States, and very few of those recom-

mendations were ever adopted.

What is going to make this report any different?

MR, BELL: Well, I think the thing that will

make this Task Force report different is the fact that we
have been asked to do this bv the Attorney General. 2nd

the strength of the movement depends directly on the
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strength of the Attorney General. If the Attorney

General wants to do something about these things, he can

do so.

We have given him some very practical recom—-
mendations. There is not one recommendation that is not
feasible from the standpoint of, as Governor Thompson
said, the Congresé and politics, and I thing that all of
these things can be done.

I believe the Attorney General will want to
implement these recommendations. We have, in a sense,
been working for him. I have a feeling that President
Reagan and the White House staff would be just as much in

favor of -these recommendations as would the Attorney

General.

Now, with that kind of combination, plus the
fact that the Democrats and Republicans on the Hill are
in favor of doing something about violent crime, it seems
to me that all of these things are apt to be done. And
I have high hope that they will be done.

MR, THOMPSON: I think you have a different
modd in the countryv now, too. President Johnson's Task
Force, back in the '60s, to which I served as a consultant
for one summer, while it produced a number of recommenda-

tions to fight crime, also had to compete in the Congress

and in the Adminigtration, with one of the‘greatest arrays
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of social legislation ever to come down the pike.

We are out of that era, it seems to me. The
election of this Administration, indeed, the closing
days of the last Administration and the increasingly
conservative nature of the Congress, the people and the
Executive Branch, I think, have moved crime and crime
prevention and crime fighting up the list of priorities,
both for resources and for personnel; and I think we find
ourselves confronted in specific areas, like prison over-
crowding, with problems that simply didn't exist in the
past.

And this Administration’ I think, has shown a
willingness to go out and fight for a program and get it
done. Everybody said you céuldnft cut the budget, but
they did cut the budget. Everybody said you couldn't
pass a tax cut of that magnitude, but the President did.

And I think if the same determination is adopted|
in implementing the recommendations of this report, it
can be successful.

QUESTION: One of the specifications of Number
54 recommends that $2 billién be spent for prisons, but
the others often recommend additional resources but don't
set specific amounts of money.

Can anybody on the Task Force estimate how much

all of the resources and grants that you are recommending
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in other parts of the report would add +o0? T mean, is it
like a 10 percent increase in federal spending on law

enforcement, or 15, or how much?

MR. BELL: Well, the $2 billion for prisons is

more than the Department of Justice budget, just for
prisons, but everything in life is relative. That's
particularly true in the government.

Remember that in 1977, %o create jobs, we had
a $6 billion public works program. If that $6 billion
in 1977 had been spent on prisons, we would not be recom-
mending $2 billion now. And this $2 billion is over four
years, so that's $500.million.

| The LEAA budgeﬁ, when I became Attorney General,

was $800 million. So, everything we recommend would be
less than the LEAA budget was in 1977-78, I'm certain of
that. We've not quantified, I guess you would call it,
the cost, and the $2 billion figure is the only actuail
figure used, but based on experience, these other things
are not that expensive.

QUESTTION ; t would all be Yess thsn the $800
million budgét for LEAA?

MR. BELL: Oh, there's no question about that in

my mind'at all.

MR. THOMPSON:  Things are relative. For example

in the recommendation +o increase the resources of U.S.
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Attorneys and the F.B.I. and DEA, it depends on‘the par-
ticular nature of the problem that we are attempting to
get at.

| We recommend, for example, that the Justice
Department, the U.S, Attorneys and the F.B.I. go after
street gangs in large urban areas of the country that
operate much like the traditional Mafia organized crime
activity. That would indicate additional resources for
those particular U.S. Attorneys' offices in jurisdictions
who are confronted by that problem, but it wouldn't happen
in other parts of the country.

And, similarly, when we recommend additional
resources to investigate and prosecute narcotics, I assume
a great deal of the money would be directed at those
areas of the country'where there has been a sudden pro-
liferation of the problem -- Florida, for example, where
we took very dramatic testimony about the impact of 'the
influence of cocaine and marijuana down there in South
Florida is having on local violent crime.

So, it is very hard to put a dollar figure on
something that may be a problem in one part of the nation
but not another. The prison construction problem is such
a widespread one that the Task Force eventually ended up
in agreement with the National Governors Association

Criminal Justice Committee's recommendation that it be
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designated the Number One criminal justice priority in
the nation. And when all 50 governors agree on something
as a Number One priority, I think you can see the dramatic
nature of the problem and its widespread effect, and
that's why specific dollars were put in.

QUESTION: Judge Bell, you‘re recommending a
modification of the insanity defense. What is wrong with
the current insanity defense, the model penal code defense
and what effectbwould your changes have on the model
renal code insanity defense?

MR. BELL: Well, I £hink our recommendation en-
hances ‘the plea of insanity because rather sustained now,
as you know. It does something, though, that is not
rmuch needed, and that is, you can be found guilty but
mentally ill.

That means instead of being released, you are
in the custody of the prison system, but you are sent +o
a mental institution, And if you later recover, you -
still woul@ serve your ‘term or your sentence. So, the
public, in that way, would be protected, but the defendant
would also be protected because he would have been found
mentally ill and would be treated.

The way it is now, if you are found not guilty

by reason of insanity, you are just usually committed to

an institution, but you are soon out, and nothing is done
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and the public is not protected,

QUESTION: Judge Bell, can I ask you a gquestion,
and then I would like to ask Mr. Littlefield if he would
answer the same question. It has to do with the exclu-
sionary rule.

If the exclusionary rule were modified to give
trial judges around the country the discretion to make
a subjective judgment as to whether or not the illegal
police activity was done purposely or whether it was done
without intent to violate individual rights, isn't there
some concern that injecting this subjective element into
it will permit judges.around the country to let into
evidence material that really should be suppressed ip the
interest of justice?

| MR. BELL: Sure, that's a concern, and every
trial is a concern. I mean, is the judge honest? Are
the prosecutors honest? We know not everyone is honest,
hut most péople are, and you would always have that
problem.

I think it is important to note that we have
not recommended that we do away with the exclusionary
rule all together. There is a strong movement in this
country to do away with it all together.

We've taken a middle ground, which is that if

the government can show that the officer acted in good
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faith, thein the evidence would be admitted; otherwise, no.
This may save the exclusionary rule; otherwise, it is
quite likely that the exclusionary rule, at some time in
the future, will be abelished. It ﬁées not serve the
purpose for which it was originated, in my judgment, any
longer, and it should be modified.

I, myself, do not favor doing away with it,
but it certainly could be modified.

MR, LITTLEFIELD; I am concerned, of course,
with any dimunition of the exclusionary rule, or any
modification, but -- and I agree that it is going to be
difficult, I think, for trial judges to look inside the
head of a police officer who has made an arrest and
seized evidence, to see just what was going on in his
mind at the time; I think it is going to be difficult,
ves.

MR. THOMPSON: Could I respond to that? Fred,
I don't think it is anymore difficult than whathjudges
do every day, even in the area of search and selzure.
Judges have to make subjective judgments based on the
evidence in front of them; as to wﬁether or not there
was probable cause for arrest:; probable cause for the
issuance of a search warrant; probable cause for the

seizure of evidence without warrant. There really is no

difference from those probable cause determinations, or
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reasonable grounds to stop and frisk somebody under the
Supreme Court stop-and-frisk decision and what a judge
would be required to find under the modification that
we've suggested.

In the tort law, judges make those kinds of
subjective judgments about proximate cause, and compara-
tive negligence, and that's what the business of judging

is all about, and I don't think we've made the judge's

job anymore difficult here than any other place in the law.

What we have said is that we think enough of
the exclusionary rule as a device to keep the door-kickers
down in place. None of us wants to return to the '20s and
the '30s and the conditions of policg lawlessness which
gave rise to the exclusionary rule, that rather than see
it risk being lost totally because the public is revulsed
by the notion that judges are suppressing the truth in
cases because of the way in which the truth was gotten,
that if we modify it and provide that sanction against
police conduct is appropriate to the violation that they
engaged in, we enhance what is left rather than do away
with the fundamental right.

QUESTION: $2 billion for prison reform at a
time when money is being cut out of other parts of the
budget, what are your chances of getting that put in?

MR. THOMPSON: Well, I think the chances are
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fairly decent because, as I say, there is this consensus
of opinion around the nation that it is an urgent priority|.

I have likened it before to the President's
determination to cut domestic spending but increase de-
fense spending. our country is being racked by internal
violence.

. . . .
We have domestic eénemies 1in the form of violent

crimi h t A
nals who are on +the street, who ought not to be on

the street.

C . . .
And I think the Prison construction recommenda-

tion has to be looked at in two specific ways: One, to

confront what the governors of the nation have unanimously
agreed is the Number One criminal justice priority now --
the overcrowding of our pPrisons. We've got many states
Where the prisons aren'+t being rug by the Director of
Corrections, they are being run by federal judges, to the
point of mandating release of prisoners, just turning them

out;.secondly, it is +he linch pin upon whichvall of cur

other recommendations are built,

If all of the other Tecommendations are put into
effect and if they work; as we suppose they will, then
the end result ought to be the apprehension and conviction
of more violent offenders,

That tells us there is going to be a need for
additional bed space beyond the crisis stage that we have

how, and we ought to be building prisons.
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1 necessarily going to be building more maximum security ‘J 1 Now, in Georgia; for éxample, just thig Summer,
2 facilities. A lot of the states will take advantage of ;f 2 4 man who had been foung not guilty by reason of insanity
3 this if it is passed by Congress, to build minimum securitly ;j 3 had been sent to a mental institution, was released in
4 facilities so that we can better separate the violent ’f 4 a very short time, came in to see a local judge ang said,
) 5 from the non-violent within the penitentiary system, and _ L - 5 "I think I'm breaking down, T heed to go back to gz mental
6 use some of our precious state resources to develop even , 6 institution, "
’ 7 | more sophisticated alternative treatment programs to 7 They sent him, would not take him. a week
8 incarceration -- the work release, or halfway house, or E ) " later, he went into a bar ang killed three beople. Now,
9 probation systems -- and you shouldn't forget, we are | | ? that's the sort of thing that goes on, Now, if you a:c;e
10 matching funds under this proposal -- 25 percent, which 10 guilty, but mentally ill, ang 5 lmental institution releasds
. 11 is more money than we put up for some highways. i . ¥oUs you would then be Picked up by the prison.
12 QUESTION: Can we go back to the insanity defense ; - 12 QUESTION: The number of alleged criminals
] ; 13 for 'a moment? The insanity defense -is about the most - “< 1 turnea loose each Year because of the insanity defense,
{ ;
14 unsuccessful in American criminal law. It is not clear : i 14 the exclusionary rule, habeas Corpus rulings, favorable
o ;. 15 to me, who would be going to prison under that proposal 1 Falings by the‘judges; those three categories take a great
C . 16 that currently escapes going to prison? 10 deal of your time and effort, adds up to just a very
. :’ 17 MR. BELL:; Well, the problem is that under the 17 small fréction of the number of pPeople going through the
7 18 present system -- and we hear this from prosecutofs -- if @ a 5 18 criminal-justice system.
19 person is found not guilty by reason of insanity, he then 19 Are your recommendations really symbolic?
i . | 20 leaves for the state mental institutioen. ) 20 MR. BELL: Well, *o some extent, they are
01 In a week, or two weeks, he is on the street. E ] 21 because if the pPublic loses confidence in our Criminal
N ’ 22 There is no one that has custody. Now, if the person : 22 justice system, then Our nation is in big trouble. The
s 23 | was guilty but mentally ill, the prison officials would | || public is losing confidence, and they are losing confi-
s ‘é; 24 have custody of him in case they let him out of the mentall 24 dence because they see evVerything as too technical,
: [
o5 netitution. ‘ 25 QUESTION: But you're not going to change t+he
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numbers. The number of violent crimes committed in the
United States is not likely to be dramatically affected
by those recommendations.

MR. BELL: Oh, you can't imagine how many more
cases you could try if yvou did not spend so much time
dwelling on the exclusionary rule. This takes &ast time
of prosecutors and courts, and habeas corpus.

MR. ARMSTROMNG: One thing, Judge, if you're
looking atAthé federal system, you may very well be right,
but the impact on the state courts has been devastating
in all these categories. And as a better answer to that
question on the insanity defense, it really gives a
medium ground because juries and state courts throughout

’the country .either are sending truly insane people to
prison where they afe not being treated, or they are
letting truly guilty peoprle who are not insane on the
streets.

This is a medium ground that juries throughout
the country can address and really deliver some kind of
alternative disposition. As it stands now, you are simply

rolling the dice, hoping that there is going to be some

reaction one way or the other. So, this is going to solve

that problem.
MR. THOMPSON: I think, too, that there is a nee

for this Task Force to squarely address the notion that
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there is an awful hipocracy in our criminal justice
system today, and we ought to do away with it.

On{the bail recommendations, for example, where
we've sald that <dangerous offenders ought not to get
bail; persons who are likely to flee, no matter what the
conditions, ought not to get bail; pérsons who have
violated bail status before by the commission of serious
crimes ought not to get bail the second time.

We know now that judges do those things every da
with the sanction of the legislature and the Supreme
Court simply by putting bail of $500,000, or $1 million,
or $2 million, or $10 million, whatever it is, and it's
just hipocracy.

What those judges mean to do and what they
should be doing is keeping dangerous people off the
streets. We go to the root of that and give them that
power directly, and it's the same thing, as Dave said,
with regard to insanity.

Now we are forcing our psychiatrists to come
into court and testify, give evidence-from a medical
standpoint, in accordance with legal definitions, that
they believe don't square with the preseht state of
medical knowledge. It's either all black or white. 1It's
either insane or not insane, when psychiatrists tell us

there is a great vast array of middle ground responsibilit
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for actions, yet a diminished capacity, or diminished
understanding, or .diminished responsibility, that the
system ought to address.

We haven't touched the insanity defense at all,
not one iota. We couldn't constitutionally touch the
insanity defense, the due process fight not to be con-
victed if you are not responsible; in the traditional
terms, for youwr actions, but what we have done is to
free up both medicine and the ultimate factfinder, the
judge or jury, to find that a defendent ought to be held .
responsible for what he has done, but ought to be treated,
if treatable, and then when the medical system can't do
anymore for him, for him to serve out his sentence like
the criminal who was convicted, that he is.

And I think that's commonsense. It is
eliminating a lot of the evasions and hipocracies of the
present system that have been contained in it for far too
long.

QUESTION: Could I ask a question on the bail,
denial of bail to those who are found .-dangerous. The
report says that two members of the commission dissented
on that recommendation. I wonder if you could identify
them, and if one of them could explain why he dissented?

MR..LITTLEFIELDg I made one and Professor

Wilson was the other dissenter. I dissented for three
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reasons., Number one, I have difficulty in feeling that
there is any way to predict future behavior; number two,
the person that we're talking about has nct been convicted

of the offense for which he is presently in custody; and
I 4

three, the Técommendation quite decently and properly
says that there should be a full and fair hearing about
that.

That m "goi
eans there are 90ing to be more court

hearings i i i
g n connection with that, and our courts are

busy enough as they are now, without additional court

hearings.

QUESTION: Could T ask the probonents, wouldn't

that hearing be like gz trial before é'trial?

MR. BELL: We have hearings now, bail hearings

go on every day, but in the federal system at léaét, and

in
Some states, you are not allowed to consider danger

as a basis for not admitting someone to bail.

T . ] . .
think now that we are on the ‘bail pProvision,

it is important to note one thing, and that is, you have

t0 == is this the one where we put clear and convincing

evidence in?
MR. HARRIS: That's right.

MR. BELL: Clear and convincing evidence, to

lawyers, means that the standard is a good deal higher --

QUESTIONM: 1Is it beyond a reasonable doubt? 1Is
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it the same twxial standard?

MR. BELL: Oh, no.
QUESTION: Wouldn't this be a replay of the
trial, or an early rehearsal?

MR. BELL: No, no.
MR. HARRIS: Let me clarify one thing. The
difference between our recommendation and the present
D. C. law is that we do not require a determination of
the likelihood of gquilt on the underlying charge. This
is simply a determination of whether the defendant repre-
sents a danger to the community.

You would not have to come forward and say,
"And.he's danéerous, and we think we will prevail at
trial".

QUESTION: What would be the evidence of danger,
past record, criminal record?

MR. BELL: Well, if you'd just murdered someone,
it might be thought that --

QUESTION: How would you know that, Judge, if
you haven't tried him yet?

MR, BELL: But you just were arrested coming
out of a whiskey store where you just shot the operator,
you'd have some feeling that the man might be a dangér
to the community,

I don't mean to give you a short

In the real world, people
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are being killed and robbed and those sorts of things.

MR. HARRIS: Our second recommendation addresses
another indication. For example, if the person has been
convicted on a prior occasion of a criminal conduct while
previously on bail; a person is in possession of an
illegal firearm, the judge might find that to be evidence
of dangerousness.

There are a number of factual scenarios that
you could hypothesize about.

QUESTION: Governor Thompson, I'm a little
puzzled by your statements on the insanity defense. You
say they are due process rights, and one ought not to be
punished when he is not responsible for his actions, yet
uﬁder your proposed modification of the insanity defense,
one would be treated, and then you say he would be in the
custody of the penal authorities and would still be
punished even though he may have been mentally ill when
he coﬁmitted the crime,

MR. THOMPSON; There is no due process right to
keep you from the criminal justice system simply on the
grounds of mental illness. There is only a due process
right not to be convicted of a criminal offense if you
can prove that you fall within the traditional tests of

insanity, not responsible for your actions, or whatever

test -- the states use different tests, and the Supreme
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Court has never held that there must be a uniform test
among the states.

If you fall within the traditional grouhds of
insanity, you are entitled to a verdict of not gquilty
by reason of insanity, and then the law enforcement
authorities will have to deal with you under any other
alternative provisions that a state or the federal
government may have, but since those tests were formulated,
some of them as long as-lOO or 150 years ago, medical
science has shown, I-think beyond doubt, that the mind
doesn't operate under those black and‘white conditions
in many persons, that you may have many persons who, in
terms of fairness, equity, due process, call it what you
will, ought to be. held responsible for their criminal
conduct because they are capable of controlling it and
knowing the difference between right and wrong but choose
not to, but they are mentally impaired in some fashion.

This gives juries the alternative not of
freeing them under a false insanity verdict, or locking
them up in a penal facility with no hope of medical treat-
ment, but giving them an alternative disposition which
says, "Yes, you are responsible for your crime. We find
you guilty and we impose a specific sentence, but you
start that sentence with the hope of treatment, and only

when there is no further hope of treatment are you remanded
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to the criminal system". It is for those gray area

people, those middle area people. /
QUESTION: So the other defense would still
exist?
MR. THOMPSON: Still exist, untouched.
MR. BELT; And you could plead-both.

MR, THOMPSON: You can plead both, and the
jury takes its choice based on the evidence that you

present at the trial.

QUESTION: Judge Bell, if I understand it, your

report would recommend that a theft of a firearm would
have to be reported, but a resale would not. Could you

explain why?

MR. BELL: Yes. We took testimony from ATF
officials -- that's the Firearms at the Treasury -- and
they said they didn't need the report of sales, that they
could. always go to the first sale, the first purchaser,

and find out what happened to the weapon, if they are

tracing a weapon.

The reason for all this, of“course, is to trace
weapons, but they said that a loss or a theft should
be reported so that they could know that.

QUESTION: There's no requirement, as I under-

stand it, for someone selling a firearm in a second sale,

to keep a record. So, if ATF goes to him, he may have
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no record whatsoever.
MR, BELL: But he ought to be able to remember,

though, and they said that they didn't need to do this,

0 we are relying, to some extent, on them. We are very
interested and hopeful about the recommendations we made,
and we concluded, based on what they said, that we did
not need to set up a national repository on all of these
They leave them at the dealers or the manu-

records.

‘facturers, and they say that is good enough for tracing

purposes,
QUESTION: Will ATF need additional resources
, | | )
to do the task that you have outlined for them in heref?
MR. BELL: I doubt it,. but that would depend

on what the states do about this. There are now 23
states that have some sort of a waiting period law, and
I think it might turn out that the ATF wouldn't have to
do anything except maybe keep reports of lost or stolen
weapons, and that would just be put on a computer -- the
NCIC? Tell them what the NCIC is.
MR. HARRIS: The report of theft or loss to a
local police department, which is now made,-the local
police departments routinely pass these on to the NCIC,
‘which is a computerized record maintained by the F.B.I.
MR. BELL: And it would just be left in the

computer until they need it, need to find out about it.
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MR. HARRIS: That's right,.

QUESTION Governor, is it fair to say that

MR. THOMPSON: We have to lock up every violent

offender that we can apprehend, fairly brosecute, find
guilty,;, ves. I mean, I don't believe anybody is in
favor of a system of criminal justice Or a nation which

Prides itself asg living under ordered liberty, who would

say that once a person has been accused of and found

guilty of in a trial that is fair, a violent crime, and
you would believe it likely that he would commit another
violent crime if left unincarcerated, ought not to go to
jail.

We ought to go to jail. Look at all the states

that are moving to determinate Sentencing and mandatory

Sentencing, They are expressing a feeling of public

Outrage over the fact that the criminal justice is o)

crowded and Cumbersome and delayed, that there are too

many violent criminals on the street andg they ought to be

taken off the street,

The streets ought to be for the beaceful and

lawabiding people, not for the violent.

QUESTION: GoVernorlThompson, the American civi]

Liberties Union feel that the recommendations coming out
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of this Task Force pose a serious threat to the funda-
mental freedoms in this country. How do' you address

those concerns and try to dispel them?

MR. THOMPSON: Well, if the ACLU thinks that

our recommendations pose a serious +hreat to constitutionag

freedoms, the ACLU is standing the constitution on its
head.

These are the mildest, most practical recom-
mendations for the criminal justice system that I've seen
in 25 years, and I don't believe that any serious student
of constitutional law is going to believe that they pose
a serious threat to the Constitution.

MR. HARRIS: I'd like to say sd@ething also.

T met with the ACLU during the course of this, for about
threé years, when we started this phase of our delibera-

tions, and told them each issue we would be addressing.

And they said they were very concerned and would

forward to us their positions on each of the issues and

i - e
their reasons therefor. Last week, we received a one-pag

letter from them. So, I am saying to “you that perhaps
this expressed concexrn is not matched by a commitment tO
do the underlying work that it would have been helpful
for us to have.

MR. BELL: In addition to that, they ought to

talk to some of the victims of crime, and people who are
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afraid to walk on the streets. Maybe they could help somg
of the vic¢tims sometimes,

QUESTION: Governor, aren't the sentencing
recommendations in your proposal going to be for longer
sentences, people being locked up longer, and was there
any dissension on the Task Force that longer sentences
are not ultimately to the benefit of society?

MR. THOMPSON: Well, I don't think that there's
any doubt that when you move to a system of determinate
or mandatory sentencing, you are going to have, on the
average, longer sentences. That has been the experience

of the states that have moved -- and I say, the states

" have been moving in that direction; geherally, with the

approval of criminal law scholars. It has been quite
a dramatic move in sentencing in the United States.

Now, some of us in the criminal justice system,
and particularly those of us who deal with corrections
on an everyday base, correctional directors, are somewhat
concerned that we don't have a corresponding mechanisr
to take out of the penitentiaries those cases who become

the so-called burnouts before their sentences expire

‘because we do away with parole in the traditional sense,

when we go to determinate sentencing.

Whatever you get for your crime in terms of

sentence, less whatever good time you earn in the
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1 penitentiary, that's your sentence, and parole boards f 1 feelings of unfairness among inmates themselves that one
2 don't sit in judgment anymore on whether you ought to get. 2 person got ten vears for an offense and another person
3 out early. And some corrections people feel, I think, ’ 3 got 20 for a similar offense, and to give some feeling
4 that they operating the front lines could probably tell Q f 4 of security to the public that, by God, when the sentence
L , 5 you that if you let Joe out ten years early, Joe would ; _ | 5 is imposed, it is going to mean what it says.
6 not be a problem. : : 6 MR. HARRIS: You know, the first thing that
) 7 And I think criminal justice systems, both at the ﬂw»vt B 7 happens to a federal inmate upon arrival at an institu-
8 state and federal level, has an obligation to try and | ,_i 8 tion under our present system is, he receives a counseling
9 develop the mechanisms to put those beliefs into practice o i 9 session where someone figures out for him how long he
10 because if we could truly take out of the system somebody ﬂ% 10 will have to serve in jail based on the sentence he got,
11 who would not pose a threat, I think most states would ; 11 and one number has no relation to another.
12 like to do that, although you've got to take into account ~ Z 12 I think what we are talking about is truth in
l . 13 ohe of the reasons for éentencing, and that is to deter é ] 13 'sentencing. Tt is the judge who is -- our system is
; 14 others from committing particular;y heinous offenses, é 14 designed for the judge to make that decision, and his
i; 15 but if the price we have to pay for making the criminal 15 decision ought ' to bear reaéonably to what actually
é; 16 justice system more swift and more certain is longer 16 happens, and that doesn't now happen.
J 17 sentences and therefore a greater need for penitentiary : 17 MR. BELL: Well, I think that probably this
i g 18 facilities, I think the American people are willing to : § 18 gentleman doesn't know about the federal sentencing
‘% 19 pay it. ' 1’ o % - 19 proposal that has been already passed by the Senate.
 § - 20 QUESTION: Well, why do yéu“eliminate that E . 20 We recommend that that be enacted now, taken out of the
fé 21 safety valve of the parole system if you think! it is | 21 Criminal Code and enacted as a separate statute.
; ‘ 22 | necessary? ‘: i. 22 _The Judicial Conference of the United States
»é? 23 MR. THOMPSON: One of the reasons is because 23 would set parameters on sentences. If you are sentenced
3 |
§§ 24 of the wide disparity invsentenéing that we now find in ' 24 outside the parameter, above the parameter, the limit,
§ 25 systems which don't have determinate sentences, and the 25 you could appeal your sentence. If you are sentenced
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below the parameter, the government can appeal. That is
all part of this effort tb have more uniform séntencing,
There is a wide disparity now, from district to district,
judge to judge, on sentences that are imposed, and this
will tend to make sentencing uniform and, as Governor
Thompson says, in addition to that, yvou will know you
have to serve your sentence less good time.

And now the parole board is thought sometimes
to be arbitrary. They make up a lot of guidelines
themselves that you have to meet, severity of the offense
and those sorts of things, and nobod& knows just for sure
what a sentence is anymore, and it needs to be changed.

QUESTION:. Judge Bell, this Task Force has
come forward with many recommendations that have been
around for a long time. You were Attorney General for
two and a half years, sir. Why didn't you, when you were
in a position to do something about it, implement some
of these ideas during your tenure?

MR. BELL; That's the same question Mr. Stearn
asked me vesterday on Meet the Press, .so I've had some
experience answering the gquestion already. I spoke out
many times for most every recommendation that .s in this
report. Unfortunately, we have been through a period in

our country where we were not as interested in doing some-

thing about the prevention of crime as we should have been
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That's seen in the nation's police forces,
where we have fewer policemen, police personnel, than
we had five yvears ago. The American people have finally

let it be known that they are tired of having to barricade

themselves from criminals, that they want something done,

that if you are a public official and you Qon't do anything

about it, you're going to be put out of office, at what-
ever level of government you happen to be on.

This all has just happened in the last year or
so, and it is just now the time when you can get some of
these things done.

It is not that I haven't been in

favor of eliminating crime, you know, I've spent a good

as a person who is soft on crime and that sort of thing,

but you couldn't get all these things done then. I hope

we're going to get them done now. T am misreading the
public will, maybe, but I don't think so. I think the

people want something done.

QUESTION: Judge Bell, would it be correct to
say that you possibly are.closer philosophically on this
subject, to President Reagan, than you were to the man
that you served under?

MR. BELL:

Well, I've been accused of that.

(Laughter.)

President Carter was not thought of as being a
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president who was particularly tough on crime but, in
fact, he was. He once, in a cabinet meeting -- I will
tell you this one little story because I think it tells
you something about President Carter +hat the public
probably never appreciated.

Tn a cabinet meeting, he came in one Monday
with a copy of the New York Times Sunday Magazine on
the cover of which appeared the picture of Mickey Barnes.
Mickey Barnes was supposed to be the largest heroin
pusher, dealer in the country.
| And they had a long story in the New York Times
magazine about how he had never served a day in jail. And
the President came in the cabinet meeting holdina this
aaqazine and said to me, "The law is a disgréce iﬁ you
can't do anything about a person like this". So, I said,
"Yell, I'll see about it. I don't know anything about it,
T didn't read the magazine". But I checked up when I
got back, and actually Barnes;yas under indictment at that
time, Well, he was later prosecuted and I think he is
doing life now, prosecuted personally by the United States
Attorney in the Southern District of New York, Bob Fisk,
but President Carter had a strong attitude in this area,
but somehow or other: he never got that over.

QUESTION:

Is it correct that white collar crime

is your top priority for four years?
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MR. BELL: That was one of our top priorities,

white collar crime, yes. And, again, that is something
that is necessary because people have to have confidence
in the law, If they think that the criminal justice
system is not even—handéd, that you excuse white collar
criminals, they lose confidence in it.

You can't excuse

anyone from the law. That's one of the problems I think

we've had.

And now the Attorney General has said he
wants to keep on with white collar crime prosecutions.
It is not that we are going to stop that. We are going
to have some national leadership for the states and local
government in doing sémething about violent crime, plus
we are going to have some national action in those areas
of violent crime where the federal government has a
responsibility.

QUESTION: Judge, there were some figures
published -- I don't vouch for their accuracy -- that
approximately 2-1/2:percent of the persons in pfison are,
in fact, innocent of the crime for which they were
sentenced.

Looking at your habeas corpus recommendation
and bearing in mind ﬁhatAwe all know of stories where

state courts failed to properly do what they should have

done to review convictions, and the federal courts,
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feeling independent of local politics and the state systen
stepped in and did what should have been done. Knowing
this, aren't you a little concerned, don't you have a
little trepidation that perhaps ..the number of innoc¢ent
people may increase if these recommendations on habeas
corpus are adopted?

MR. BELL: You understand you are talking to a
man who has been in prob%bly 500 habeas corpus cases,
and I have not seen one innocent person show up in all
those cases T was in. I don't know where these 2-1/2
percent are. I would personally represent somebody if

you would produce some innocent person that is being

No, no. There's many cases where there was an
error of constitutional magnitude, where you had to grant
release. I have seen many of those cases, but I have not

yet seen an innocent person that was released because of

may be some, somewhere.

QUESTION: Don't you fear that the adoption
of the recommendations that you have could lead to leaving
more innocent neople in prison?

MR. BELL: You have a trial, everyone has a
lawyer now -- in the old days, you didn't -- just every

kind of a safequard now, and it is very unlikely that an
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innocent person is convicted. I'm sure that that does
happen once in a while, somewhere, but you have a trial,
you have an appeal, you then can go back and have a habeas
corpus in the state court and appeal that, then you go
to the federal court and go through the same thing again,
and I once figured up that in one southern state, you
would get 11 hearings, 1l hearings, .if you were just
convicted with, say, stealing an automobile. That-

counts the trial and appeals and the habeas, too, but

any contention in the federal court, as to an.unfair
trial of some kind. You have three years.

MR. THOMPSOM: I'd like to make two points on
that. I think it would be. instructive for observers of
our work, whether they are ﬁembers of the press or not,
to go back into the history of our proceedings -- we do
have published transcripts -- and take a look at some

of the recommendations we did not adopt.

I remember recommendations in the area of habeas

W

corpus that gave us that feeling of trepidation that you'v:
just discussed. For example, we at one time discussed

a provision that was suggested to us about removing
federal habeas corpus jurisdiction over the issue of
lineups, in the same way that fedeéral habeas corpus

jurisdiction is now removed in the area of search and
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seizure, and we did have that feeling because to those
of us who understand the criminal justice‘system, po-
tentiality for mis-identification, for not getting at
the #ruth coming out of lineups is something entirely
different from those things that are involved in search
and seizure, and so we rejected that suggestion that was
made to us and came up with what I think are rather modest
proposals in the area of habeas, far less than was re-
quested qﬁ»us by state attorney generals oxr state local
proéé;utorsx

So, what we left out of this report in terms of
clamping down on habeas is probably mofe important than
what we put in; insofar as safeguarding the Great Writ
is concerned. And the same thing is true of the exclu-
sionary rule, and thé same thing is true of the insanity
defense. You have to see what we discarded as well as
what we included.

And on the issue of innocence, I suspect that

1
even if your numbers are correct —-- and you say you can't

vouce for them, and I don't know of anybody who can
account by numbers for those who are innocent and con-
victed -- moét of those cases are probably the result
6% the jury's acceptance of the testimony of somebody
when they ought not to have been believed, not an issue

that is ever reached in habeas.
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QUESTION: There's two things you may have ad-
dressed that I may have missed, death penalties and,
more frequently, the invocation of deadly force, what
are the current restrictions on police use of firearms
or injury in the battle of violent crime?

MR. BELL: We didn't address either one of
those. We had somebody try to get into the report that

we were going to require the police to use rubber bullets,
but we promptly took that out. I don't know how it gof
in to begin with, but thai's the only time I've heard
anything about these two items. We didn't get into that.

QUESTION: Mr. Harris, there's a number of
recommendations in the report concerning.the F.B.I. use
for interstate criminal identification network, which
would seem to call into gquestion increased dissemination
of criminal history records.

The report also contains brief references'to
the ¥.B.I. problems in processing requests for criminal
history information from non-law enforcement agencies.
Does the commission feel that the private sector should
have increased access to criminal history record informa-
tion?

MR. HARRIS: That was not an issue that was

addressed, but as you know, there are records checks done

by private employers, in hiring people, for example, in
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defense work for sensitive positions, and the overall

concern that we addressed is that it now takes 25 working

days to get a return on a request for fingerprint identi-

fication. In a criminal case, that is obviously unaccepi-

able. You can't wait 25 days. If you sort of impose
t+hat waiting period and the speedy trial act, if you
put them both in the same jurisdiction, you might héve’
to go te trial before you got your fingerprints back.
So, that was not the intent, but we are concerned that
the Bureau have adequate resources to be able to handle

such requests.

As to the interstate identification index, that

is a concept which the Bureau is now testing, in which

fhe Bureau would not maintain records on people but merely

maintain an index so that if a state wanted to know what
information was available on John Smith, the Bureau would
say to them, "The states of A, B and C have information
on John Smith. You go to those states and they will
determine whether to give you that information consistent
with their own law",

QUESTION: Well, regardless of whether it is
stated in the report or not; is there a general feeling
among members of the cormission here that the private
sector should have increased access to criminal history
information? Ve
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MR. HARRIS: Let them speak for themselves.

Is there anyone who would like to answer that?

MR, BELL: Not even local police now can get
access. I'd like to go through that step first, before
we get to worrying about private people doing it.

QUESTION: Mr. Thompson, the United States
jails more people per capita than any other western
democracy. The National Institute of Justice has just
issued a major study on prisons and jails. Thexre is
strong evidence that the more space you build, the more
space you will fill. Don't you see a danger in just
having more bed space without also calling for'alternative
to incarceration?

MR, THOMPSON: Right, I do see that danéer.

I guess I've got a perspective that lets me see both
sides because as a governur of a large state with a big
crime problem and a desperate need for bed space, I have

to be concerned with having the room for violent criminals

and I don't want to have my state's correction system put
in receivership in the federal court.

On the other hand, Illinois is one of the leader
in the country in alternative sentencing, within and wiith=
out the state correction system, halfway houses, work

camps. Our state fair has just completed a ten-day run.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1330 YERMONT AVENUE, NW

B W e i et et . e A e o a7

(202) 234-4433 WASHINGTON, D.C. 20005

that I know judges are going to sentence to the penitentiapy,




ey

R

10

11

12

13

14
15
16
17
18
19
20
21
22
23
24

25

3%

When our state fair is not running at the state fair
grounds, we have a prison camp out there, with the most
trustworthy inmates, the ones likely to go on release
soon, coming from Logan Penitentiary about 30 miles away,
to a very minimum security dormitory camp at the Illinois
state fair grounds, housed in the same places where the
4-H kids are housed during the run of the state fair, and
they keep that place in shape.,

We do that as much as we can. I've got sitting

on my desk now a bill which, if I sign, for probation

services in the State of Illinois, will cost me §$16 million

beginning with the next fiscal year, and then on up from
there. I'm quite likely to sign that bill, but I worry
about whether or not I'm meeting my immediate priorities
in terms of prison construction. And I think any rational
governor will attempt to do both so that you end up with
a system in which only those who need to go to the
penitentiary ought to go to the penitentiary.

I hope -also that out of these hearings will
come a desire to study whether oxr not-we ought not to
be sentencing more people to the penitentiary on a first
offense, for a very short period, to give them a taste
of what life behind bars is like, increasing the likelihoo
that they won't do it again, where now they get probation

and may be encouraged to continue in a life of crime.
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I don't think enough attention has been devoted
to that feeling on the part of manyq in both social work
and corrections, that a lot of youngsters could do with
5, 10; 15 days behind bars, but judges now will never
put them behind bars because the conditions behind bars
are so miserable, and we've got to clean that up.

You've also got to take into account the fact
that we're talking about constructing penitentiaries in
accordance with standards of humanity and decency and
constitutionality of the 1980s. The prisons that we are
going to be building under this grant, if the Congress

and the President approve, are not going to be prisons

" which are going to triple;cell people, for example, or

jam people into very small spaces of the confinement and
encourage further crime in the~prison, so that even when
the prison population declines, your facilities will not
be outmoded as some of oﬁr public schools are now because
we'didn't build them in accordance with the demographics
that we could predict.

MR. HARRIS: We're going to "take two more
questions.

QUESTION: I'd like to ask a followup. In any
year, there are about 300,000 people; I guess, in all

the state prisons in the country, but at the local level

there are about 6 million people that cycle through local
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jails. What is the Task Force recommending about local
jails?

MR. THOMPSON: The Task Force has given atten-
tion to those local jails which are most intimately con-
cerned with housing federal prisoners on a temporary
basis because we think that is the most immediate need
of the federal government.

We agreed with the judgment of the Governors
Association that the most immediate need facing the nation
is the construction of state prison bed space, and while
wé recognize the deplorable conditinns of local jails
generally, we decided that the financial cost of that
was so great, the likelihood of Congress giving any
substantial resources to it in these times was so small
that we would go for the progran tha£ had the greatest
chance of adoption and could have the greatest impact
on the local criminal justice system in terms of housing
violent offenders, and that was state prison construction.

QUESTION: If the taxpayers won't provide
additional monies; will any of these technical chaﬁges
that you've recommended produce a decrease in violent
crime?

MR. BELL: Well, adding prisons is not a tech-
nical change, but vou mean like the exclusionary rule,
bail and those sorts of things? The change in the bail
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laws would have a very good effect,

QUESTION: If the money isn't there, will the
technical changes alone pProduce any results?

MR, BELL: Well, you will find that the meney
will be made available on the local level. wThe gentleman
just asked about jails. Well, there's not enough money
in the federal Treasury to build every city a new jail,

Or every county ‘a new jail. That is a local problem.

The people are going to expect local government
to do its part. We've got to get back to our system of
federalism where we have three levels of govérnment.

Each one has certain responsibilities.

That is one of Fhe great things I think that
will come out of this Task Force report. The Attorney
General of the United States will be in a leadership
position, to try to get all three levels of government
to do their duty, with regard to holding down the crime
wave,

MR. HARRIS: Last question.

QUESTION: On your narcotics recommendations,

there should be a clear and coherent national enforcement

policy.
Can somebody there tell the people of, say,

Miami ‘ i
Miami how your recommendations would help them solve their
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very critical narcotics problem?

MR. BELL: Go ahead.
MR. THOMPSON: Greater resources for DEA, for
example, if it remains DEA, or whatever organization
ultimately is entrusted with the job of fighting narcotics
crime; concentrations in those geographic areas of'the
nation which have the particular problems,’like south
Florida; greater use of military assistance to interdict
the smuggling of narcotics into this country -- in fact,
the Congress.is already acting on that through an amend-
ment to a Defense appropriations bill, I believe, as a -
result of our Phase I recommendation -= a more coherent
policy in the destruction of crops both in the United
States and in foreign countries.:

We are now in the position sometimes, of asking
foreign countries to do things that we wouldn't do here
at home. Our narcotics agents are faced with the
embarassing questions from foreign officials, and a
re-examination of the ban én paraquat.

MR. BELL: Let me add something here because
you aré making light of a very important recommendation.

We have not had a coherent drug policy, and I will give

you two examples. 1In one western state where they had

run out of prison cells, they were not prosecuting any-

one for trafficking in marijuana.
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The federal policy was not +o Prosecute anyone
who did not have 70 or more pounds of marijuana when

apprehended. So, anyone whe had less than 70 pounds was

Congress passed a law to prohibit the spraying
of marijuana with paraquat. They passed a law at the
same time the State of Florida was using thousands of
pounds of paraquat to Spray vegetables. Now, that's a
non-policy, when you get into that sort of thing, and
that's just two examples of the fact that we do -~ we
have not had a coherent policy, and it is important that
we get one.

.Another thing we have not had enough of is é
joint operation between the DEA and the F.B.I. Theré
had never been a joint operation until I was Attorney
General and we started it.

We started three, I think, at

that time. Now Attorney General Smith is moving to have

fact, he has just assigned as a Director of the DEA, an

Assistant Director of the F.B.I. and who is still on the

F.B.I. status.

So, all those things will be good, but they

are 1indications of moving toward a coherent policy.

MR. HARRIS: Thank you very much, ladies and

gentlemen.

If you need members individually, they will
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be available for a few minutes. We will have remarks at
our luncheon, which starts at 12:30, by the Associate
Attorney General, Rudolph Giuliani. If any of you want
to make arrangements to cover his remarks, please see
Dean St. Dennis, who will assist you with anything you
need. Thank you.

(Whereupon, at 12:00 o'clock, noon, the press
conference of the Attorney General's Task Force on

vViolent Crime was concluded.)
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