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INTRODUCTION 

This text has been:! developed for use in the National American 

Indian Court Judges Association's Criminal Law and .Procedure Training 

Program to instruct Indian court judges on their responsibilities and 

function. The National American Indian Court Judges Association (NAICJA) 

was founded in 1968 with the following objectives: 

1.) to improve the American Indian court system throughout the 
United States of America; 

2.) to provide for the upgrading of the court system through 
research, professional advancement and continuing education; 

3.) to further tribal and public knowledge and understanding of 
the American Indian court system; 

4.) to maintain and improve the integrity and capability of the 
American Indian court system in providing equal protection 
to .all persons before any Indian court; and 

5.) to conduct any and all research and educational activities 
for the purpose of promoting the affairs and achieving the 
objectives of Indian courts and of the Association and to 
secure financial assistance for the advancement of the 
purposes of the Association. 

The existence and effective operation of Indian courts are essential 

ingredients of the right of tribal self-government. In recognizing this 

fact, tribes are rapidly developing new court systems and adding to the 

responsibiliti~s of their existing courts. Indian court assumption of 
I. 

criminal jurisdiction over Indian country is one of these expanding 

responsibilities. 

Criminal Procedure for Indian Courts addresses the procedural 

aspects of criminal law at the trial and appellate levels. This text 

relies heavily on material presented in a prior NAICJA publication, 

Basic Criminal Law, developed by Professor Ralph W. Johnson, Mr. Jay V. 

White, Professor John T. McDermott and others. But this material has 

been substantially revised, updated, and supplemented. Chapter I 

considers the general duties and responsibilities of tribal judges. 
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Chapter II addresses trial court procedure, and Chapter III presents 

d The d ';scussion of the impact of the landmark app,ellate court proce ure. .... 

Santa Clara Pueb 0 v. rt~nez ........ 1 Ma · dec';s';on on the Indian appellate court 

in Chapter III is particularly significant. The Appendix presents a 

su~mary of federal statutes affecting Indians, a Glossary of Terms, and 

appendices with legal forms for each chapter. 

This text may also be used in conjunction with the new NAICJA 

publication, Criminal Law for Indian Courts, which presents the sub

stantive criminal law of jurisdiction, evidence, the warrant process, 

juvenile justice, and the elements of a crime. 

The authors thank those who contributed to this book and hope it 

will assist the Indian people of this country in the effective admini-

stration of justice. 
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CHAPTER I. THE D1~IES AND RESPONSIBILITIES OF TRIBAL JUDGES 

Section 1. The Role of the Judge 

A. The Importance of the Function of the Judge 

i. Historical Vie,v 

History books are filled with stories about great rulers -

kings, chiefs, religious leaders - and about organized govern-

ments - councils, legislatures and senates. The story of any 

great nation or society will include details of its rulers and 

the accomplishments of that society. But the story would be 

incomplete without some mention of the society's judicial 

system -- the laws and the judges who interpret the laws. 

Thus it has been said .that the measure of any society's ctvili-

zation is the ~7nner in which they treat those accused of 

crime. Certainly one factor in the greatness of a society is 

the quality of its justice and the central figure in the ju-

dicial system is the judge. 

In ancient societies the ruler -- the king, the chief or 

the council -- often was also the judge. If there was a dis-

pute between members of the society, it was resolved by the 

leader. This was the custom in many traditional Indian so-

cieties. As societies beca~e larger and more complex, the 

leaders became less able to deal impartially with individual 

citizens. It became necessary for the leaders to appoint 

special assistants to resolve disputes between members of the 

tribe or clan. They became the first judges. The first 

experiments with democracy in Greece included a court system 

which had judges to resolve disputes between citizens. 

I 
~ , ---"----..... ..., .... ,.--~----------~--------- ... ~ .. 
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ii. Judges in Today's Society 

In this country the power of the government is divided 

among the three branches of government. The United States 

Constitution and the constitutions of each of the states pro-

vide for the "separation of powers." The three branches of 

government are the legislative, the executive and the judicial. 

The leg~slative branch of government -- congress, legislatures, 

councils -- make the laws. Enforcement of the law is the 

responsibility of the executive branch--the president, governors, 

mayors. Applying the law to individual cases and interpreting 

the law is the responsibility of the judges--the judicial branch 

of government. In many other countries--and in most Indian 

tribes--the legislative and executive functions are combined. 

However in most countries the judicial branch is separate and 

usually quite independent of the other branches. 

The vast majority of citizens never have any contact with 

courts or judges. As a result, they frequently do not under-

stand the important place in government vlhich the courts hold. 

In a democracy where the powers of the law are split, all three I 

branches of government must be strong. A society where the I 
judiciary is weak will lack balan.ce and be dominated by the 

executive or legislative branches. Rule and order imposed by 

the judiciary will succumb to political expedience and possibly 

a "tyranny of the majority." 

The basic purpose of a court is to provide persons with a 

peaceful means of settling disputes. If the judicial process 

is unavailable or ineffective, people will take matters into , 

/ 
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their own hands in seeking other methods for resolving their 

disagreements. It is also the place where the laws of a society 

are applied to individual citizens. Without strong courts the 

laws may be applied unfairly or even not at all. 

B. The Judge's Relation to the Community 

i. As Leader 

It is because of the important role of the courts in the 

administration of justice that judges must assume such a great 

responsibility. He must be a leader in the same sen.se that the 

president is a leader. He is responsibile to the people for 

the proper application and interpretation of their laws, so 

they have a right to expect a great deal from him. 

The judge's leadership is even shown by his position in 

the courtroom. Very oft h" d b en e 1S seate a ove the other persons 

in the courtroom, a symbolic gesture of his responsibility. 

He is not like the others 1"n the h room, t e parties and their 

attorneys, who are there to look out for their own interests. 

The judge is set apart--he alone is responsible for the just 

application of the law to all parties. When the judge wears 

a robe, it is an additional reminder of the important office 

he holds and that the office , if not the ind~vidual, is en-

titled to great respect. 

ii. Obligation to the Community 

Because he is a leader and bears t "b a grea respons1 ility to 

his community, the judge cannot forget his obligations and the 

fact that others look to him for guidance. A judge may want 

to put aside his job when he leaves the court room, particularly 
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CHAPTER I 

if he serves only part time, but the rest of the community will 

not forget. Even if the judge holds court only once a week 

he is a continual representative of justice in his community. 

The judge owes an obligation to the people he serves. He 

cannot degrade his office by personal conduct which he may 

think has nothing to do with his job. He must remember that 

everything he does reflects on his office. It is because of 

this obligation that a judge is not allowed to do some things 

that other persons can do. These limitations, or "judicial 

ethics," will be discussed in detail in later sections. 

Not only does a judge owe an obligation to the community 

in which he lives and works, he also has a duty to uphold the 

law and legal system itself. Even though a judge may be just 

an average citizen in his education and his regular job (if 

he is a part time judge), he is not an average citizen when 

it comes to the law. In fact, it may be said ':hat he is the 

law as the representative of the legal systemo 

C. ~~udge's Relation to the Law and Legal System 

i. Interpreter of Law 

The responsibility which the judge owes to the community 

and to the law cannot be overemphasized, but no judge must 

think that because he holds a special place in the community 

he is above the law. The judge cannot allow his personal 

feelings to control his decisions. This does not mean, of 

course, that a judge must be devoid of all feelings. Judge 

J. Braxton Craven, Jr., a noted federal appellate judge, has 

described a judge's responsibility in this way: 

----:----:----~--- .. - .. ----- ... 
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The beginning of intellectual honesty in a judge 
is the recognition that, like other men, he has his 
own preferences and intellectual and philosophical 
attitudes that color and influence his viewpoints. 
Achieving it requires that he be constantly on guard 
against his own bias, not in pretending that there 
can be none. I do not believe that a judge has a 
duty of loyalty to a political administration with 
respect to any particular policy of that administra
tion--internationa1 or domestic. Nor do I believe 
that he must pretend to believe that all policies or 
even all laws are wise and just. But I do believe 
that he must read, interpret and apply laws as written 
without regard to whether he would like to see them 
changed. Lawton v. Tarr, 327 F. Supp. 670, 671-72 
(E. Do North Carolina 1971) 

The federal prosecutor asked Judge Craven to disqualify himself 

because the case involved a draft-resister and the judge had 

frequently expressed his firm opposition to the continuation 

of the Vietnam War. The judge refused to do so because he 

firmly believed he could decide the case without considering 

his personal views. 

Because of the separation of power, the judge is not 

usually the one who makes the law. That is the job of the 

legislature or the council. The judge's duty is to apply to 

each particular case the law which the legislative branch of 

government has made. The judge is bound by the law just as 

much as the parties are. The judge is bound to enforce the law 

whether he likes it or not. In the same way, the judge is 

bound by the 1av;: ~lhether or not he happens to like the party 

before him; whether or not he happens to be personally con-

vinced of the party's innocence or guilt. The judge must over-

come his personal feelings and decide each case impartially 

according to the law. To do anything else is to violate his 
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oath and the confidence the people have in him. 

One type of "judicial restraint" can be found in criminal 

cases. Often the evidence which is used against a defendant 

must be obtained as the result of a search by the police. Most 

criminal codes require that certain procedures be followed 

before a citizen or his property may be searched. Suppose the 

evidence proves without a doubt that the defendant is guilty, 

but it appears that the evidence was gathered improperly (which 

really means that the police themselves broke the law in gather

ing the evidence)o The personal feeling of the judge may be 

that the law is too strict and should be changed. Nevertheless, 

it is the law and it is his job to see that the law is follow'ed. 

Thus, the judge may have to release the defendant in order to 

uphold the law--even though he may be personally convinced of 

the defendant's guilto 

ii. Maker of Law 

Even though the first responsibility of the judge is to 

apply the existing laws, that cannot always be done. There 

are times when questions 'arise which were not foreseen by the 

lawmakers. Often there are gaps in the law or the language is 

not clear o vfuen such cases arise, it is not possible for the 

judge to ask lawmakers what they meant o He himself must fill 

in the gaps and decide what the law really means. 

\fuere the lawmakers did not consider the question before 

the court, or where the law is vague or unclear, the judge 

must rely on his sense of justice and fairness to decide the 

question before him. He will also find it helpful to examine 

~==------'-------.-" --.-_ ... _--- -
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local customs and traditions, the ~aws of other jurisdictions, 

and the decisions of other courts. 

iii. Stare Decisis 

In order to assist the judge in making his decisions, and 

to insure that the laNS of a particular jurisdiction are con-

sistent, the principle of stare decisis has been developed by 

anglo courts over the years. The words are Latin and in their 

original form meant "to stand by a former decision." In 

practice, this means that a judge should follow the decisions 

he or his fellow judges made on the same issue in prior cases. 

The first requirement for applying stare decisis is that 

both cases--the older case being followed and the new case to 

which the former decision is being applied--must involve the 

same basic facts. This is not to say that every fact must be 

exactly the same. That would be impossible. The i~portant 

facts, however, must be substantially the same. If the crime 

is burglary, for example, it does not make any difference that 

in the first case the accused was a man who broke into a 

grocery store, whereas in the second case the accused was a 

woman who broke into a gas station. The important facts are 

that a person broke into a building for the purpose of taking 

something inside. In other words, the essential elements of 

the crime or the civil action must be the same for the applica-

tion of stare decisis. However, if the first case was decided 

by a different court (a state or federal court or another 

tribal court), the tribal judge may find the prior decision 

helpful, but he need not follow it and can decide the case in 
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a way which will better serve the ends of justice. 

Finally, stare decisis does not require that the judge must 

blindly follow all pr~or decisions of even his own court. If 

there are reasons which convince the judge that the priQr case 

was improperly decided, he is not bound to make the same mistake 

again. However, a judge cannot refuse to follow a former de-

cision merely because he would have decided the prior case 

differently. He has an obligation to insure that members of 

his community are able to know what type of conduct is forbidden, 

what type of agreements are upheld, etc. The only way that 

people will develop confidence in their courts is if the judges 

decide similar cases in the same way. Thus stare decisis is 

a rule of consistency where like cases should be decided in a 

like manner. 

Courts also use stare decisis to aid in establishing stan-

dards of judicial conduct. The broad rules of judicial ethics 

need application in each individual situation. For example, 

judicial ethics provide that a judge should not take on obli-

gat ions which might affect his decisions. In a particular case, 

it might happen that a judge is brought before a higher court 

to answer for his business dealings which may have a question-

able influence on his judicial conduct. The high court would 

then decide whether the judge's conduct is or is not acceptable, 

and the decision would become part of the general body of law 

known as judicial ethics. In this way court decisions them-

selves contribute to a fuller understanding of the standards 

of judicial conduct. 
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iv. Protector of Justice 

A judge's responsibi:!.ity doeH not necessarily end with his 

decision in a particular case. His obligation to the legal 

system demands more than merely deciding controversies; he 

must see that substantial justice is done. He must insure 

that his decisions are carried out. If a party disregards his 

decision ll the judge has the power to make him comply either by 

holding him in contempt of court, or by instructing the law 

enforcement officials to take appropriate action. 

It is not the function of the judge to stir up litigation. 

He should not go out looking for cases, but once they come 

before his court, he must follow through with whatever means 

are at his disposal to see that his orders are carried out and 

that justice is done. 

D. Judicial Selection, Tenure, Removal and Discipline 

i. Selection 

a. In General 

The importance of selecting the very best: men and women 

to be judges was emphasized by Professor Arthur T. Vanderbilt 

who wrote in The Challenge of Law Reform (1955): 

The basic consideration in every judicial es
tablishment is the caliber of its pe.rsonnel. 
The law as administered cannot be be:tter than 
the judge who expounds it, the jurors who find 
the facts under the instructions of the judge 
as to the law, and the lawyers who try the case. 
Each must fulfill his function prope:rly or a 
miscarriage of justice may ensue. 

We need judges learned in the law, not merely 
the law in books but, something far more 
difficult to acquire, the law as applied in 
action in the courtroom; judges deeply versed 
in the mysteries of human nature and adept in 
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the discovery of the truth in the discordant 
testimony of fallible human beings; judges 
beholden to no man, independent and honest 
and--equa11y,irnportant--be1ieved by all men 
to be independent and honest; judges, above 
all, fired with consuming zeal to mete out 
justice according to law to every man, woman 
and child that may come before them and to 
preserve individual freedom against any 
aggression of government; judges with the 
humility born of wisdom, patient and untir
ing in the gearch for truth and keenly con
scious of the evils arising in a 'to70rkaday 
world from any unnecessary delay. Judges 
with all of these attributes are not easy 
to find, but which of these traits dare 
we eliminate if we are to hope for even
handed justice? Such ideal judges can after 
a fashion make even an inadequate system of 
substantive law achieve justice; on the 
other hand, judges who lack these qualifica
tions will defeat the best system of sub
stantive and procedural law imaginable. 

Because of the heavy responsibility which the judge 

carries, care must be taken in the process by which he is 

selected. Anyone of a number of procedures can be used 

as long as it produces the desired goa1--a competent and 

independent judge. 

. b. The Problem 

But the 1978 Report of the National American Indian 

Court Judges Association (NAICJA), entitled "Indian Courts 

and the Future" (hereinafter referred to as the "NAICJA 

Report"), states that: 

A lack of independence of the judiciary seems 
to be a ser:Lous problem with many tribes. 
Strengthening of judicial independence has 
been identified by the BIA as an important 
goal. Tribal courts sometimes are not re
spected by other jurisdictions because they 
are not independent of tribal council in
fluence. Tribal council control over courts 
usually includes selection of judges, and 
there is little restriction upon a council's 
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method of selection. (p.40) 

Selection and appointment by the tribal council n~kes 

many judges particularly vulnerable to pressure from tribal 

1eaders o On many reservations the politics are very in-

tense and judges are not selected unless they are willing 

to bow to the desires of council members. (NAICJA Report~ 

p. 70) These practices can prevent the hiring of compe

tent people. The Report also states that, "on some 

reservations council and family influences cannot be 

separated because tribal society is so close knit." (p. 70) 

The potential for pressure to be brought on the judge to 

dismiss the case of a friend or relative of a member of the 

tribal council always exists. This occurs because on the 

majority of reservations the tribal council selects judges 

by the appointment process. The NAICJA Report states: 

Selection approval varies from a simple ma
jority of the council to a consensus. The 
most common qualifications to become a judge 
are: tribal membership, at least 30 years 
of age, sufficient education to perform 
adequately in the courtroom" no felony con
victions, and no misdemeanor convictions 
within the last year. Politics sometimes 
playa part in the selection of judges, 
and, in some tribes, full-blooded tribal 
members have the best chancE~ of getting 
the job. (p. 40) 

c. Recommendations 

The image and appearance that the tribal judge presents 

is almost as important as the way he or she performs
o 

The 

NAICJA Report relates that a person selected or elected 

only on the basis of popularity often will have no qualifi-

cations to perform the job of judge, and is likely to 
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engender little respect for the authority of that position. 

This makes law enforcement more difficult. Judges selected 

on the basis of politics or bias are likely to raise the 

suspicion of those who come before the court that they may 

not always have a fair and impartial proceeding. This may 

lead people to disregard the court and seek res.olution of 

their problems in some other manner. The Report':. recommends 

that maximum effort be made to insure the quality of the 

judge with strong preference for Indian judges. 

Many judges are selected by members of the community 

in an election. The advantage of this system is that the 

citizens through their votes have placed their confidence 

and trust in the person they select. But where the court 

covers a large area or when it must decide complex issues, 

selection by popula.r ballot may not be as desirable. All 

the voters in a large community may not know each candi-

date, and they may not be able to determine which one is 

best qualified to decide difficult questions of la'l<? Some 

form of appointm~nt system may be preferable in such situ-

ations. The better appointment systems usually involve a 

preliminary investigation by an impartial non-partisan 

panel of the prospective judges. Final selection is made 

from a list submitted by the panel and could be made by 

the tribal council. 

More specifically, the NAICJA Report makes the follow-

ing recommendations: 

1. Minimum qualifications shall be set by 
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the tribe for the office of tribal judge, 
and he/she should be selected by a sub
division of the tribal government or 
elected by the tribe at large. 

a. Qualifications should reflect a 
preference for legal knowledge, 
and understanding of the tribal 
code, experience in practice 
before the tribal court, and 
understanding of tribal tradi
tions and customs, sufficient 
education to function effective
ly in the courtroom, and good 
moral character. 

b. Other considerations \vhich may 
be included in the selection of 
judges could include a minimum 
age, being a tribal member, 
ability to speak the tribal 
language, and residence on the 
reservation. 

c. Qualifications should be design
ed to minimize the influence .of 
popularity or improper prefer
ences in the selection of ju
dicial officers. 

2. Except when it is inconsistent with 
tribal tradition, Indian judges should 
be hired. 

3. The selection process must be designed 
to prevent personal gain or improper 
influence by any person on the select
ing board. 

4. Salaries for judges must be adequate 
to attract the most qualified indivi
duals. 

But, in sum, it is clear that an independent and honor-

able judiciary is essential to the vital workings of justice 

in tribal courts and the Indian community. The need for 

an independent and honorable judiciary will be further 
. 

developed in the following discuss'ions regarding' tenure, 

removal, and discipline. 
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ii. Tenure and Removal 

ao In General 

The NAICJA Report states that terms of office for tribal 

judges vary widely, the most common term being two to four 

years. And most tribes provide a procedure by which the 

tribal council may remove a judge for just cause. The 

Report also relates the bases for removal and, again, the 

pressures brought to bear on the Indian court judge be-

cause of the power resting with the tribal council. 

Some reservations provide for recall by a vote 
of the general tribal population. Reasons for 
removal include drunkenness, use of office for 
personal gain, failure to perform duties, incompe
tence, and moral turpitude. Some tribes provide 
a hearing for an accused judge before removal; 
most do not. Most tribes require a simple majority 
vot~ of the council before removal, but several 
tribes require as high as a seven-ninths vote. 
Removal takes place for many reasons other than 
"just cause." In some tribes the judge changes 
whenever a new political faction takes powero 
Where recall is effected by a simple majority 
vote, judges are particularly susceptible to re
moval after making unpopular decisions. Short 
terms of office~, council removal power, and 
tribal politics combine to make a judge suscep
tible to pressures from those in power to dis-
pose of cases in particular ways. (p. 41) 

b. Tenure 

The NAICJA Report documents the chronic problem of 

judges being removed from office after short periods of 

time and it's consequences: 

• • • This removal problem results in a waste 
of training time and money invested by the NAICJA 
and its funding sources and in a waste of the valu
able experience a judge has gained during his/her 
term in office. Removal of judges after short 
periods lessens the competency and respectability 
of the office and militates against a fair, im
partial and efficient tribal judicial system. (po 128) 
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To remedy this removal problem, the Report recommends 

structuring the reelection procedure to give preference 

to experienced judges by having the judge run only against 

his or her record, and not ' h 1 aga1.nst c a Lengers o And further, 

the Report calls for a national entity to set standards by 

which all judges' performance should be measured during a 

recommended probationary period. This proposal is in agree

ment with the current court review process utilized by 

NAICJA whereby any judge in the association can request an 

evaluation by a NAICJA committee assembled f th' or 1.S purpose. 

A favorable NAICJA review would provide tangible evidence 

of a J'udge's competence. Th~s rev~ew c ld h b 
4 ~ ou t en e offered 

in defense to an undue or 1" 1 po 1.t1.ca ly-motivated removal 

procedure o 

The Report also makes these specific recommendations 

to insure the tenure, independence and honor of the tribal 

judge which are indispensable to justice in the tribal 

community: 

1. 

2. 

3. 

Jud~es should be subject to a probationary 
pe:1.od ~hen they first enter office, during 
wh1.ch t1.me their performance should be re
viewed periodically by a supervisory body 
of the tribal government according to ob
jective standards set by a national entityo 

Rem~val of judges during the probationary 
perl.o~ should be subject to a hearing pro
cess l.ncorporating Indian Civil Rights Act 
due process rights and tribal customs [This 
~ct ,,,ill be explained further in later 
chapters] • 

Once a judge has been in office for a speci
fied period, he/she should be removed from 
-office only for justi.fiable cause as set forth 
in the following section concerning the re
moval process. 
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4. The term of office for a judge should be long 
enough to acquire expertise in his/her job and 
to apply that expertise to serve the tribal 
population. In no event is a term of less 
than three years adequate, and a longer term 
is recommended. 

5. The process for reelection or res election of 
judges who have served a period in office and 
performed adequately should be structured to 
give those persons an advantage in retaining 
their office. (po 127) 

c. Removal 

The tenure and removal problems described by the NAICJA 

Report are obviously interrelated. The Report presents the 

inevitable tension between a removal procedure that prevents 

arbitrary and politically-motivated removal, and the re-

moval process that insures the removal of a judge for good 

cause. 

The vulnerability of a sitting judge due to an 
unpopular decision or change in governing political 
pow'er must be checked. Judges are supposed to be 
fair and impartial. The possibility of quick and 
easy removal can influence a judge's decisions o 
On the other hand the removal process must be 
effective enough so those judges who should be 
removed are removed o The image of the judge in 
the community is important in engendering respect 
for the court's authority. Thus, for example, a 
sitting judge who is habitually drunk should be 
removed even if his/her drinking does not inter
fere with judicial duties. This is because a 
defendant who is sentenced for being drunk can 
have no respect for the court if the person sen
tencing him/her is also known to drink excessive
ly, but suffers no consequences for it. 

To balance this tension between arbitrary removal and 

removal for good cause, the Report makes the following 

recommendations: 

1. A procedure to provide for the removal of 
judges must be set forth in the tr~bal 
code, in the tribal constitution, or by 
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resolution. 

2. The procedure for removal of a sitting 
judge shall be fair, time consuming, and 
difficult to'accomplish so that judges may 
not be removed arbitrarily or for political 
reasons. 

a. A vote of tribal members or members of 
the tribal council should be required 
before a judge is removed from office. 
The required vote should be a propor
tion over a majority of those voting, 
such as two-thirds or three-quarters. 

b. A fair hearing process as assured by 
due process provisions of the Indian 
Civil Rights Act and tribal custom 
shall be provided to allow the accused 
judicial officer to hear the charges 
and to provide a chance to respond and 
present witnesses and evidence. 

c. People involved in the removal process 
with interest or bias shall be dis
qualified from any aspect of the re
moval process. 

3. A list of causes for removal should be de
veloped and included in the tribal code. 
Causes that would justify removal of a 
sitting judge could include: 

a. Conviction of a felony. 

b. Professional incompetence. 

c. Chronic alcoholism. 

d. Conviction of a misdemeanor involving 
dishonesty or acts offensive to the 
morals of the community. 

e. Flagran.t violations of ethical stan
dards or tribal customs. 

f. Repeated failure to perform duties. 

g. Failure to complete required training. 

4. Suspension with treatment should be considered 
as an alternative to removal when appropriate. 
Suspension while corrective training is obtain
ed also should be considered as an alternative 
to removal. 

iii. Discipline 

Some attention must also b2 given to the problems of 
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disciplining judges short of removal who fail to meet their 

obligations. It is not enough to appoint or elect a person 

to be a judge v1ithout further evaluation 0 There must be a 

method of checking on judicial performance if a judge fails 

to perform his or her duties properly. Where the judge has 

jurisdiction over a great number of people, some type of 

grievance committee may be desirable. This committee could 

hear complaints about the judge, solicit the judge's re-

sponse or explanation, and make recommendations to the 

tribal council for disciplinary or removal proceedingso 

This committee, like the judicial selection committee (one 

committee could perform both functions) must be impartial 

and non-partisan to avoid the problems discussed in the 

preceding sections on tenure and removal. The voters, 

practicing attorneys, and lay advocates could be polled 

periodically to insure that the judge measures up to the 

expected standards. 

Several states hav~ recently established non-partisan 

boards or committees to discipline or even remove judges 

from office. For example, Pennsylvania provides that "any 

justice or judge may be suspended, removed from office or 

otherwise disciplined for ••• misconduct in office, neg-

lect of duty, failure to perform his duties, or conduct 

which prejudices the proper administration of justice or 

brings the judicial office into disrepute and may be re

tired for disability seriously interfering with the per-

.formance of his duties." Constitution of the Commonwealth 
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of Pennsylvania, Article 5, Section l8(d)o 

To discipline a judge because he has not measured up 

to these standards is a very difficult task. It should 

not be done merely because the decisions of the judge have 

been contrary to the wishes of the tribal councilor have 

been reversed by a higher court on appeal. A judge who 

does nothing is the only one who will never make a mis-

take. A judge's competence cannot be decided on the basis 

of statistics, but only on the way he handles the specific 

cases which come before him. His duty is to bring justice 

to his community, and that alone must control both his 

decisions and those who review his decisions. 

Accordingly, insuring the judge's ability to do justice 

should also serve as the measure in determining the se-

lection, tenure, removal and disciplinary processes. 

E. Questions 

.. 

(1.) The law provides f9r a maximum fine of $100 for speeding 
violations and makes no provision for multiple offenses. 
Kim }~xwell has been convicted for speeding on five oc
casions. The judge wants to fine him $250 this time to 
teach him a lesson. Can he do it? Why or why not? 

(2.) Judge Thomas has a case before him involving an interpre
tation of the tribal law of disturbing the peace. Two 
years ago, before he became judge, the former judge had 
a case involving substantially the same facts and decided 
that the 'law did not apply. Should Judge Thomas follow 
that former decision? Why or why not? 

(3.) Judge Yellowtail decided a case some time ago requiring 
that the defendant pay the plaintiff $250 which was owed 
on a bad debt. The judge now discovers that none of the 
money has been paid. What are the judge's obligations on 
the case? Is it a judge's duty to find out if his judg
ments are being satisfied? 

19 
U 
! 
I 
J 
~ 

l 
I ' 
I 
~., 

1 

, 



20 

11 

Y I 

(4.) 

(5. ) 

(6. ) 

(7. ) 

CHAPTER I 

Judge Williams has a case before his court which involves 
a section of the criminal code recently adopt:d by the 
tribal council. Some of the language can be 1nte;preted 
two ways: one that would result in the defend~nt s ?on
viction, the other in his r:leas~; What should the Judge 
do to properly interpret th1s la~. 

In another jurisdiction they are having trouble selecti~g 
their judges. Over the years the judges have b:en app01nt
ed by the tribal council, but now the p:ople obJe~t say
ing that the appointees have been relat1ves or fr1e~ds 

f the council members and have not been competent Judges. 
~ citizens committee has asked your advice on methods of 
selection which might prove more effective. What would 
you suggest? 

When the ney7 criminal code was adopted last year, Judge 
Jackson objected to a provision requiring a mandatory j~il 
sentence for certain offenses. He contends that probat10n 
can be more effective in some cases. A defendant has been 
onvicted of one of those offenses in Judge Jackson's 

~ourt. Can the judge place him on probation? 

Two years ago Judge Bear interpreted a section of the 
criminal code in one way and convicted t?: defendant: 
He is convinced that he was wrong in his 1nterpret~t10n. 
Must he convict another defendant unde: the.same c~r
cumstances or can he rule differently 1n th1s cas~. 

Section 2. The Independence of the Judge 

A. The Necessity for Independence 

i. In General 

As mentioned in the previous section on the role of the 

judge, an independent and honorable judiciary is essential to 

justice in the tribal community. In order for the tribal court 

~n the community, it is essential that to maintain its respect ~ 

free from Political pressures and avoid even the each judge be 

appearance of impropriety. Because of these general principles 

certa~n rules of conduct which are designed to in-there are ~ 

sure that the judge not only is impartial and proper in his 

- , 
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conduct, but that his conduct is free from doubt and suspicion. 

These rules are designed to preserve his independence as a judge 

and to insure that the people know that he is independent of 

outside influence. Whenever a judge is not independent--but 

is subject to some outside influence--he will be unable to 

decide the case correctly. 

An incident which occurred during the Korean War is a good 

example of the importance of an independent judiciary. A nation-

wide strike had paralyzed the steel industry and President 

Truman decided to use federal troops to run the mills in order 

to keep them open. The owners of the steel mills appealed to 

the United States Supreme Court. In the famous case, Youngs-

town Sheet and Tube Co. v. Sawyer, 343 U.S. 579 (1952), the 

Supreme Court said that the President did not have the power 

under the Constitution to take such action. The judges on the 

Supreme Court, some of whom had been appointed to the Court by 

President Truman, did not Simply give in to the wishes of the 

President nor were they influenced by the patriotic feelings 

of the nation. The case was decided according to the law. 

Such decisions are only possible where the judges are truly 

independent and where they possess great courage. 

ii. The Problell'! 

Anglo justl.ce is based on the important precept of the 

independence of the judiciary. A tension exists in the Indian 

judiciary between duplicating non-Indian court systems and 

incorporating more concepts of Indian traditional justice sub-

ordinate to other branches of tribal gover.nruent. And further, 

_ .. ,~ .. - ..... ~~~,-..,..--, .-, . . -
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the majority of Indian judges are appointed by tribal councils 

and serve at the pleasure of elected leaders, as previously 

discussedo A judge is rarely secure in his or her position 

because terms are usually short. This situation makes the 

judge highly susceptible to political influence and inter-

ference. The NAICJA Report presents the following problems 

concerning the judge's independence: 

There have been repeated instances of tribal leaders 
putting pressure upon an Indian court judge to rule 
a certain way, under an implied threat that the judge 
must comply or lose his/her job. Impeachments and 
recalls of judges are frequent. Such extreme actions 
are rare in non-Indian systems. There, individuals 
are elevated beyond their personal status to a position 
of respect; even when they make highly unpopular de
cisions, they are seldom targets for removal from office 
on that basis alone. The different treatment Indian 
judges receive is perhaps a by-product of Indians see
ing them as part of a political system, rather than as 
independent officers charged with application and inter
pretation of the law. (p. 94) 

iii. Recommendations 

To remedy the problem of the tribal court's susceptibility 

to political influence, the NAICJA Report recommends the edu-

cation of tribal councils and tribal government officials as 

to the nature and function of the Indian court. Tribal govern-

ment officials must be made to realize that the tribal court 

ultimately defends the tribe's sovereignty. 

Establishment of Indian courts is still a recent phe
nomenon for many tribes; thus, they have only begun 
to assimilate the court into the workings of tribal 
government. Joint train;ng sessions between council 
members and judges and increased community education 
are seen as methods to rectify the lack of knowledge 
about the court's functions. Information concerning 
the court's place in tribal government is also needed 
,by the general tribal population. (p. 86) 
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The conflict in the role of the tribal court in the tribal 

government system between the demands of the non-Indian legal 

system and traditional Indian concepts of justice has already 

been mentioned. NAICJA reports that because most traditional 

Indian justice systems were an arm of the tribal councilor 

chief, it is often difficult for tribal councils and tribal 

members to recognize the current need for independent status 

of the Indian judiciary to avert possible Indian Civil Rights 

Act and tribal political problems. The Report makes the follow-

ing specific recommendations as to the place of the court in 

the tribal government structure: 

1. The judicial branch should be independent of 
other parts of the tribal government whenever 
consistent with tribal custom and tradition. 

a. Independence of the tribal court as a 
decision making body in the tribal govern
ment should be expressed in the tribal 
constitution. 

b. If separation is not possible because of 
tradition, a judiciary subordinate to, 
for instance, the tribal council should 
be assured of independence in decision 
making in individual cases. 

c. Tradition should not be used as a means 
to hide the expression of influence in 
individual caseso 

2. Judges of the tribe should have status and 
respect equal to other tribal officials. 
(p. 115) 

The Model Code of Judicial Conduct for Indian Courts, a 

code setting forth standards of judicial conduct for tribal 

judges, also recommends the independence of the Indian judi-

ciary through separation from other branches of tribal govern-

mente Canon I, "An Indian Court Judge Should Uphold the 
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Integrity and Independence of the Indian Judiciary," commands: 

A. A judge should encourage and maintain a separation 
of function and power between the judicial branch 
and other branches of tribal government and should 
avoid any contact or assumption of dutie'3 which may 
violate such a separation of governmental powers. 

B. A judge should not participate :In legislative or 
executive decision making except: where such partici
pation is in accordance with the! tradition of the 
tribe. If, in addition to his/her judicial duties, 
a judge serves on a tribal councilor other such 
legislative body, special procedures should be imple
mented to avoid conflict of interest or the ap
pearance of conflict of interest. Furthermore, 
where the combination of legislative, executive 
and judicial functions are based on tribal tradi
tion, a person serving in the capacity of a judi
cial officer must insure fairness and due process 
for the protection of individual participants in 
tribal judicial proceedings. 

Very few reservations have a separation of powers clause 

as part of the tribal constitution. If lacking, effort should 

be made to include such a clause in your tribal code. A tribal 

court should be perceived as a distinct part of tribal govern-

ment by the Indian community. Independence includes financial 

independence from the other branches of government, independence 

in decision-making, freedom from undue influence, and preferably 

a physical separation of court facilities from the facilities 

for law enforcement or other branches of government. The NAICJA 

Report reiterates the need for an independent and impartial 

judiciary in the folloWing recommendations: 

1. Separation of powers should exist between the 
judicial branch and other branches of tribal 
government, and should be expressed in the 
tribal constitution. 

2. The tribal judges shall avoid informal contacts 
with the law enforcement branch of the tribal 
government regarding judicial business. 

'3. The' tribal judges shall avoid informal contacts 
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with officials and of£:!.ces of the Bureau of 
Innian Affairs, and other state and federal 
agencies regarding judicial business o 

4. Judges shall avoid ex pa~te contacts; dis
cussions with the judge shall be held only 
when all parties are present or represented. 

5. Judges should disqualify themselves for 
reasons of bias, relationships, or interest 
in a case. 

6. Solicitation of legal advice by tribal 
judges from lawyers, judges or other persons 
should be limited to points of law and hypo
the ticals , and there should be no discussion 
of the merits of a particular case o (p. 130-
131) 

Canon III of the Model Code of Judicial Conduct for Indian 

Courts, "An Indian Court Judgr: Should Perform The Duties Of 

The Office Impartially And Diligently," echoes the NAICJA 

Report recommendations: 

An Indian Court judge should adhere to the laws, 
customs and traditions of the tribe. He/she should 
be unswayed by pa,rtisan interests, public clamor, 
political pressure, or fear of criticism, and should 
resist undue influences on the court by other tribal 
officials, governmental officials or any others 
attempting to improperly influence the court. 

In sum, the independence and integrity of judges in Indian 

courts can be insured, and their susceptibility to political 

pressure reduced, in several ways. The NAICJA recommendations 

as to selection, tenure, and removal should be followed. A 

commitment to high standards of independence for the judiciary 

must be made by both judges and tribal leaders. Programs of 

community education can improve attitudes of people in the 

Indian community and promote a better understanding of the 

role of the Indian court. And most importantly, as the NAICJA 

Report suggests, "If the Indian judiciary incorporates more 
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concepts of Indian traditional justice and locally held values, 

rather than automatically replicating non-Indian systems, it 

should increase overall respect for the Indian judiciary." 

(p. 95) 

B. Personal Independence 

The personal independence of the Indian court judge is also 

related to his professional independence just discussed. But 

pressures on personal independence originate from the judge's 

personal background in terms of business and political re-

lationships existing before, during, and after becoming a judge. 

i. Private Law Practice 

In some courts, particularly the larger ones, the judges 

may be lawyers who were in private practice before they became 

judges. Most part-time judges who are also lawyers retain 

their private practice while they are on the bench. This is 

not a good situation, but there may be no alternative if the 

r.ase load is too small to justify a full time judge, or if 

funds are not available to pay the lawyer's full salary. Where 

full·-time judges are hired, they should, by tribal ordinance, 

be prohibited from practicing law. Even where a judge is not 

prevented by law from engaging in private practice, many e',.hi-

cal problems arise. It is obvious that a judge cannot be both 

judge and attorney in the same case. If he represents or has 

e"er represented a party in a suit before him, he must dis-

qualify himself. The rules of judicial ethics prohibit a judge 

from practici\lg in the same court where he sits as judge, even 

if another person is acting as judge at the time. In areas 
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where there are not enough lawyers, this rule may have to be 

relaxed somewhat. Nevertheless, a judge should practice in 

his own court only as a last resort when there is no other way 

for the client to obtain representation. 

Some tribes use their tribal attorneys as tribal judges 

either regularly or only in special cases such as where there 

is a lot of money involved or where there will be a long jury 

trial. Such a procedure is not recommended because it impairs 

the independence of the judge. After all, the tribal attorney 

is generally appointed by the tribal council and can be fired 

by the council. Suppose the council is being sued or one of 

the council members is involved in the suit; can the tribal 

attorney now sitting as tribal judge render a fair and impartial 

decision? Equally important, how will a ~ecision in favor of 

the councilmember look to the other parties and the rest of 

the community? 

If an attorney is to be employed to serve as a part time 

judge or to handle certain k.inds of cases, it should not be 

the tribal attorney or any other attorney who practices law 

on or near the reservation. It would be best to try to find a 

retired judge, or lawyer for the job. He should be someone 

who is completely independent from local pressure and influence. 

ii. Politics and Candidacy for Office 

As a general rule, judges ~hould not engage in active 

politics. If they do, some people may think that the judge is 

using his judicial office for some political reason. A judge 

must decide cases on the merits and according to the law, not 

27 
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according to political preferences. A judge's independence is 

threatened whenever he actively takes part in politics. 

A judge may still have his own political preferences. 

However, there is a d:l.fference between acting as a private 

citizen in a private way and taking an active and public role 

in political controversy. It is this active and public role 

which is harmful to the court and should be avoided. 

For example, it is improper for a judge to be an officer 

in a political party. It is also improper for a judge to give 

public support to a candidate for political office or to ~ke 

a major contribution to his campaign fund. The judge should 

also discourage members of his cou.rt staff from engaging in 

local politics. Since the court staff fs so closely associated 

with the court, political activity will be harmful to the judge 

and the court itself. All members of a judge's immediate 

family should avoid active involvement in politics so that it 

will not seem that the judge is using them as a front for his 

own political involvement. 

Because a judge is a leader in his community, it is natural 

that some judges will want to run for other political offices. 

However, before announcing his candidacy, a judge must resign 

from his judicial office. Even though he continued to be fair 

and impartial, a judge would have little credibility if he 

continued to decide cases while campaigning for elective office. 

It is proper, however, for a judge to retain his office while 

he runs for another judicial office. 

.Whenever a person campaigns for a judicial office, it is 

' . 

. . ' --

l 
-, 

1 \ I 
i 

~ 
11 

~ 
1
1 
'I 

I 
II 
-~ 
'I 

1 

-II i 

I 
I 
t. 

-~ _._4 __ • __ ' 

CHAPTER I 

improper for him to announce in advance how he would decide 

a particular case which might come before him. He should not 

make any promises concerning decisions he may have to make 

while serving as judge. A candidate for judge may describe 

his general judicial philosophy, but he cannot decide cases 

in advance. 

If a judge runs for another political office, even another 

judicial office, he cannot have the title "judge" used on the 

ballot since in doing so he would be improperly "using" his 

position as a judge to further his personal ambitions. 

iii. Private Business Associations 

The same general rule applies to a judge's business associ

ations; he may not use his position for his own personal gain, 

nor enter into business relations which might affect his indepen

dent judgment. Therefore it is improper for a judge to own or 

run businesses which are likely to be involved in litigation 

before his court. If h h b •. e owns suc a usiness before taking 

office as judge, he should sell it within a reasonable time. 

Consider the case of a judge who is part owner of a grocery 

store which extends credit to its customers. Because of the 

credit agreements, the store will often file civil suits in 

the tribal court to recover bad debts. It would be improper 

for a judge in these circumstances to retain his interest in 

the business. He would have to sellout within a reasonable 

time. 

Sometimes in the course of litigation, the judge and the 

members of the court staff come across information about a 
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business which could be used to their own personal gain. It 

f 0 d any court employee to make use of is unethical or a JU ge or 

For information which he learns through court proceedings. 

example, it might be necessary in some cases for a judge to 

d f b 0 If the Joudge were to dis-examine the recor s 0 a us~ness. 

cover that the business was deeply in debt he could not use 

that information and offer to buyout the owner. Again, the 

judge is prevented from taking unfair advantage of his position 

as an officer of the court for his own personal gain. 

A ju.dge may not use his office to promote a particular 

o bl 0 t~ n He should not business or even a char~ta e organ~za ~o • 

actively solicit funds for charities such as church groups. 

This does not prevent him from being actively involved in the 

f h What ~s prevented is the using of the affairs 0 sue groups. ~ 

The judicial office to recruit funds for a particular group. 

reason for this prohibition is that the prestige of the office 

should not be used for the gain of a private organization even 

h h OI se Persons might also think, though it may be a wort w ~ e cau • 

rightly or wrongly, that they can gain the judge's favor by 

This contributing to the church or other agency he supports. 

will create the impression that "justice" can be bought by 

making a large donation--an impression which will destroy the 

reputation of the court. 

A full-time judge should not be an officer or director of 

a bank or any profit-making organization. He may be an officer 

or director of a professional or other non-profit organization 

such. as the National American Indian Court Judges Association. 
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Where the judge is employed on a part-time basis, he may take 

part in some business activities c Naturally the judge can not 

be expected to give up his primary source of income merely be-

cause he has agreed to serve as judge one day a week. He may 

be placed in a difficult ethical position, however, particular-

ly if he has to decide important civil cases. The general 

principle that no judge--full or part-time--may use the office 

for his own gain must guide the conduct of the judge who re-

tains his own business while serving as a part-time judge. 

Where there is a conflict, real or apparent, the judge should 

i 
step down and ask that another judge be appointed to hear the 

particular case which creates the conflict. 

C. Outside Influences 

i. Special Interest Groups 

As already discussed, almost any judge will, at one time or 

another, have certain pressures brought to bear on his decision. 

He may have to decide a case which involves an unpopular defen-

dant or a large number of people. In such cases it will be 

difficult for the judge to retain his independent judgment. 

If he is elected, he is under pressure by the electorate to 

decide the case in the way the majority of voters would like to 

see it decided. He may have the unpleasant duty to insure the 

proper treatment of a defendant accused of a particularly 

atrocious crime well known to the community, or he may have to 

see that a prominent citizen does not receive special treat-

ment because of his popularity. 

J:n all of these caSElS the judge has to retain his indepen-
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dence. The only defenses he has against the special interest 

, persuade him to decide the case in a particu-groups trY1ng to 

lar way are the law and his own personal courage. Certa;in 

, it rule in a demoaspects of government are subject to maJor y 

cracy. Justice is not. The only majority that counts is the 

, 's Jury • Public criticism, fear of losing an election, or personal 

not factors which should influence the judge's preferences are 

decision. The judge is sworn to uphold the law--not the inter-

matter how large or influential est of a particular group, no 

the group is. 

ii. Gifts 

As has been mentioned before, a judge must avoid even the 

appearance of improper conduct. No one would deny that it is 

b 'be a payment to influence wrong for a judge to accept a r1 , 

his decision. Some might think that accepting a small gift 

A judge might accept a gift from a friend could do no harm. 

who also happens to be involved in litigation in the judge's 

court. There may be nothing wrong with the gift, but it will 

t o others that the friend is trying to buy the judge's appear 

decision. This is why it is always improper for a judge to 

h W Small, from a lawyer or from a accept a gift, no matter 0 

;nvolved in litigation before the court, or even person who is .... 

from a person who is ltkely to be, involved in such litigation. 

h these gifts are of little value It makes no difference t at 

particular occasion such as a birthday. or are given for a 

even more difficult in a very small community The problem is 

friends or relatives of the judge. wher"e most of the people are 
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It is not necessary for the judge to give up his friendships 

to become judge o ~lliat the judge must keep in mind is that 

once he accepts a position on the bench, his friends and 

acquaintances must treat him a little differently. If there 

is a likelihood that a gift will appear to be a purchase of 

a favor from the judge, then he must refuse it. If the situa-

tion is explained to the friend, he will understand why his 

gift cannot be accepted. It will be easier to explain this 

to the friend, than it will be to explain the appearance of 
~ 

unethical conduct to the community. In the rare instance 

where the judge decides that he can accept a gift from an old 

friend or relative, he should take great care that the gift 

is not more costly than those he has received in the past. 

If it is necessary that the judge run for his office, it 

is proper for him to accept legitimate campaign contributions, 

even from lawyers. Where it is Possible, the contributions 

should be made to the judge's election committee rather than 

to the judge himself. 
In this way it is obvious that the money 

is being used to help elect or reelect the judge, not to buy 

future favors. 

iii. Disclosure 

A judge may avoid the appearance of accepting an improper 

gift or being involved in an unethical business relationship 

by disclosing his outside sources of income. Disclosure may 

be required by the Tribal Council, or it may be a policy es-

tablished by the Tribal Court. The disclosure should include 

a sratement of all outside income, investments and gifts and 
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should be available for inspection by all parties and attorneys 

who come before the court. Filing the statement with the clerk 

would provide this ready availability. 

Some disclosure systems require that the judge report out-

side income, investments or gifts only if they exceed a certain 

dollar amount. This procedure might still leave the judge open 

to criticism of partiality and, even if the law does not require 

full disclosures it would be advisable for the judge to make all 

the information available to those before the court and let 
" 

them decide whether they should attempt to disqualify the judge 

because of his outside interests. 

Since the clerk of court also holds an important judicial 

position, he or she should also make the same disclosure re-

quired of the judge. 

ivo Relatives 

Whenever a close relative, for example a child, brother or 

sister of a judge, is involved in litigation before his court, 

the judge should always disqualify himself. If another judge 

is readily available, a judge should consider disqualifying 

himself if he is related by blood or marriage to any of the 

parties. He should advise the parties of the relationship and 

ask them if they want a different judge. 

In small communities where everyone is related to everyone 

else, some arrangements should be made to have a substitute 

judge from a nearby community available to replace the local 

judge. This must be done where the members of the judge's 

z', immediate family are involved in the law suit. If the judge 
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himself decides the case he may be either too lenient, or 

more likely, too strict on the members of hl.'s f:' 'I o\\m : aml. y. It 

is not right for the judge to appear to have been too l~nient 

because he was influenced by the faml.'ly 1 re ationship. Neither 

is it fair to the members of the judge's family to receive 

harsher treatment merely because they are relatives. 

Disqualification 

Federal law requires a federal judge to disqualify himself 

"in any case in which he has b a su stantial interest, has been 

of counsel, is or has been a material witness, or is so related 

to or connected with any party or his attorney as to render it 

improper, in his opinion, for him to sit on the trial, appeal 

or other proceeding therein." 28 U.S.C. § 455. This law 

places the burden on the judge to decide whether to excuse him

self or to decide the case. His duty is two-fold: he has a 

duty to excuse himself where there is a conflict of interest, 

but he also has a duty to take all cases assigned to him. He 

must balance them both--he can not excuse himself from all 

difficult cases just because he knows some of the parties or 

is distantly related to them. Thi f d 1 1 s e era ru e is very practi-

cal because the judge's decision is subject to appellate review. 

The decision will often be difficult; the following test may 

be helpful: 

A judge should recuse (disqualify) himself if he is 
conscious of any bias or prejudice. A recusal is in 
order if,circumstances exist that would tend to impair 
the confl.dence of the public and the parties in the 
integrity of the court, or any fact or circumstance 
exists which may later bring into question an accUSa
'tion of bias or prejudice on the part of the judge. 
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Criser, Judicial Ethics--Recusal--Financial Dis
closure, 55 FoR.D. 95, 97 (1972). 

A judge should never disqualify himself merely to get out of 

work or to avoid having to decide a difficult or controversial 

case o On the other hand, he must disqualify himself, regard-

less of any inconvenience to court, if he is not absolutely 

certain that he can decide the case fairly and impartially or 

where circumstances exist which would make it appear that he 

could not do so. 

E. Relationships with Parties and Their Attorneys 

Not only is it important for the judge to maintain his 

independence outside of court, he must avoid improper rela-

tionships in court as well. A polite distance must be main-

tained between parties and their attorneys and the judge. 

Even though the judge is completely impartial in his decisions, 

suspicion will be aroused if he is too friendly with one of 

the parties or one of the attorneys involved in a case before 

him. 

A court session is not the place to socialize with friends. 

The judge and the parties must maintain proper court room 

decorum and stick to business. A judge should not allow others 

to refer to him by his first name in court, nor should he refer 

to the parties or their attorneys by their first names. A 

judge can use first names with young witnesses or older persons. 

He must avoid the appearance of favoritism by using first names. 

While he is acting in his official capacity he must be address-

ed by his official title. If the court recesses during the 

day, the judge and parties should maintain their respective 
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roles during the recess. A judge should not have lunch or 

even coffee with one of the parties or one of the attorneys 

during a case. He should avoid private discussion in chambers 

unless both sides are present. 

Judicial ethics do not require that the judge give up 

former friendS, nor that he be anti-social. However, when he 

is in court he functions as a judge, not as a friend. The only 

way he can perform his judicial duties properly is to maintain 

some degree of judicial decorum. 

F. .Questions 

1. Judge Jones has been asked by Joe Green, an old and trusted 
friend, to support his candidacy for Tribal Council. How 
much "support" can Judge Jones give to his old friend? 

2. Judge Smith used to be half owner of the Ford dealership 
in his local community, hut he sold his interest when he 
became judge. Now Mr. Ray is suing the Ford dealership in 
the judge's court. Must the judge disqualify himself? 

3. Mr. Norbert is an old friend of Judge Smith. He has never 
been in trouble and has no business dealings. Can the 
judge accept a Christmas present from Mr. Norbert? 

4. Mr. Norbert has been sued by Mrs. Williams because she fell 
on his sidewalk and broke her arm. The case has been 
assigned to Judge Smith. Can the judge accept the Christ
mas present from Mr. Norbert? 

5. There are two judges in local court. The first cousin of 
one of the judges is being tried for drunk driving. Should 
the judge hear the case? 

6. 

7. 

the local chapter of the American Cancer Society has asked 
Judge Williams to be chairman of the annual fund drive in 
his community. Can he accept? Can he use court stationary 
to solicit donations? 

Judge Defoe wants to run for Council chairman, but doesn't 
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think he will win. Can he continue to serve as judge until 
the election is over? 

8. Judge Lone Wolf wants to buy a ranch. He knows that Bill 
Smith is thinking about selling his ranch, but Smith is 
being sued in the judge's court. Can the judge still offer 
to buy the ranch? 

Section 3. The Personal Qualities of the Judge 

Ao Qualifications 

i. Competence 

The important role that the judge plays in his community 

requires him to develop certain personal qualities beyond these 

expected of the average citizen. It is not enough to pe a 

"good guy" or an "honest man." The administration of justice 

demands more. 

Every job requires certain knowledge and ability. These 

words may broadly be described as "competence." Whether the 

occupatj,on is business, farming, or serving as a judge, there 

is simply no substitute for competence. A judge must know 

what the law is so that he can protect the rights of those 

before him. A judge without understanding of the law is like 

a doctor who knows nothing about the human body--both can do 

more harm than good. 

This is not to say all judges have to be lawyers or have 

extensive formal legal training. In some courts the type of 

cases heard is limited by law or custom. However, the man who 

decides cases involving serious crimes or large civil suits 

must have more legal training than one whose court hears only 

traffic offenses. The judge's understanding of the law must 

be equal to the case before him. If it is not, he is likely 
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to be swayed by the ability of the attorneys or lay represen

tatives appearing before him. In such a ~ase, justice is not 

served, for it must be the judge--not the lawyers--who decides 

what the law is and how it should be applied. 

In England, Magistrates or Justices of the Peac-a handle 

the same type of criminal cases as do tribal judges. Although 

it carries no salary, an appointment as a Justice of the Peace 

is a great honor. Mnst Justi f th P ., ces 0 e eace are not lawyers 

and have no formal legal training. However in England the 

clerks in these courts are lawyers and serve as legal advisors 

to the judges. A similar p',t"ocedure is now used by several 

Indian tribes which have hired a lawyer as a legal advisor to 

the Tribal judges. In this way the· tribe can insure that 

applicable legal rules and procedures are being followed but 

that the actual decisions are being made by Indian judges and 

not non-Indian lawyers. 

~ part of judicial competence includes being able to take 

command of the court s 4 tuat 4 0n. Ra 1 i •• re y s the judge a passive 

arbiter or mediator of a dispute. Most of the time he has to 

take an active role in control14 ng the f h • course 0 t e proceed-

ings so that the rights of a.11 parties ~l7ill be protected. For 

example, in the questioning of witnesses, the judge has to 

see that the questions pertain to the facts in issue. He can

not allow the questioner to delay the trial or harass the 

witness. The judge must also maintain order in the court room 

so that the trial may progress smoothly. As one federal court 

has .recently emphasized: 

4 
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The court room is something more than an arena and 
the trial judge is something more than a referee. 
Trial counsel should be permitted, within proper 
bounds, to try his case his own way. ~~ile the 
advocate has the privilege of putting his client's 
best foot forward, the trial judge has the right 
and may have a duty to see that there is no stepping 
out of lineD Anderson vo Louisiana & Arkansas 
Railroad Co., 457 F.2d 784, 785 (5th Cir. 1972). 

Unless the judge has the ability to control his court, he will 

be an ineffective judge, even though he may have great legal 

ability and knowll~dge. 

ii. Continuing Education 

A judge may come to the bench without any formal legal 

training. While such training may not have been necessary for 

his appointment or election, some legal training will certainly 

be necessary if he is to perform his judicial duties properly. 

A program of continuing legal education is a must for all 

judges, regardless of whether or not he is a lawyer. The lied-

~ral Judicial Center in Washington, D.C. was established several 

years ago to train new federal judges and to continue formal 

training for more experienced judges. The legal study engaged 

in by the judge may be as informal as his own reading about 

changes in the law. Or it may be formal course work or a train-

ing program for judges. Whatever the source of his learning, 

a judge has to keep up with his profession. The law ie ~lways 

changing. A single legislative act or a United States Supreme 

Court decision may change the rights of the parties before the 

court. This has happened frequently in the last twenty years, 

and there is no indication that the pattern of change will stop. 

In order to keep up with legal happenings, most judges find 
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it helpful to belong to a professional association. These 

groups of judges have as ,their purpose the betterment of the 

judiciary, and the education of their members o The National 

American Indian Court Judges Association (NAICJA) is a good 

example of this type of organization. Its functions are 

geared specifically to the needs of tribal courts, and its 

programs are aimed at the continued improvement of the quality 

of justice in tribal court. Tribal judges should also consider 

becoming members of the Judicial Administration Division of 

the American Bar Association. Judges who are not lawyers may 

become associate members of the American Bar Association. 

(Address: American Bar Association, 1155 East 60th Street, 

Chicago, Ill. 60637). 

Conduct 

i. The Appearance of Impropriety 

The social conduct of a judge is dictated to some extent 

by his status in the community. As a part of the judicial 

system in his jurisdiction, the judge has an obligation to 

instill confidence in that system. Any conduct which might 

appear to be improper or illegal will have a detrimental 

effect, not only on the judge, but on the entire tribal court. 

Judicial ethics or norms of conduct require that the judge 

avoid not only those situations which ~ improper, but also 

situations which may appear improper. Th~ judge may not be 

able to explain his conduct to an observer, so that even 

though there may be nothing wrong with the judge's actions, 

they still may appear wrong o 

, 



-------,----------------------.----------~ .. ----------------------
~~----~---

42 CHAPTER I 

For example, it is improper for a judge to accept a loan 

from a party before his court or an attorney who is involved 

in litigation before the court. Even though accepting such a 

loan may not influence the judge's decision, it may appear to 

others, particularly other parties in the lawsuit, that the 

judge is acting improperly in accepting the money. In the 

same way, a judge should not agree to hear a case which in-

volves a business in which he is a partner or investor. Nor 

should he hear a case involving a close friend or relative. 

He may have to excuse or disqualify himself and have the case 

assigned to another judge even if one has to be appointed for 

the occasion. A judge will frequently have control over money 

which comes into the court as a bond or a fine. He must see 

that court funds are kept separate from his own. Separate 

bank accounts, proper marking of the funds, and complete 

records are necessary in order to avoid any appearance that 

the judge is mixing court funds in with his own. Even though 

the judge is not using the funds improperly, the appearance 

of improper conduct must also be avoided. 

After leaving the office of judge, a mE'n may be offered a 

job with a company or person who had been involved in litiga-

tion in his court. If he accepts such a job, he is leaving 

himself open to the criticism that his decision in the case 

had been influenced by the job offer. Therefore it is improper 

for the judge to accept such an offer. 

For most people it is enough that they conduct their affairs 

within th:.:.o law. That is not enough for a judge. Even though 
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his conduct may be legally and morally correct, he violates 

judicial standards if his conduct appears to be improper. 

These standards will be discussed in the following section. 

ii. Social Relationships 

It is not necessary that a judge withdraw from society in 

order to be impartial. On the contrary, it is important that 

he take an active role in the affal.'rs of h' l.S community. What 

is required is that his social life be conducted so that he 

does not create the impression that he ' l.S engaging in improper 

activities which might influence his decisions or that he is 

using his judicial office to improve his social or financial 

position. If a judge releases a defendant one day and the 

next day they are seen together :i:n the local tavern, his 

impartial role as a judge will certainly be questionned. 

A judge should be moderate in his conduct and public activi

ty. If the judge is loud or raucus in public he is bound to 

offend some members of the community and lose their confidence. 

It will he difficult for them to see how a man can be extreme 

in his personal conduct while bel.'Ilg Wl.' se d f ' an al.r to all parties 

when he is in court. 

This places additional pressure on a judge who has an 

emotional temperament. we t f ,. canno pass 0 f his obligations to 

his office by saying that "they ~vill have to accept me as I 

am." He has accepted the office and he must make the necessary 

e wor l.ng ay of the judge adjustments in his personal ll.'fe. Th k' d 

may last for only eight hours, but the task of representing 

just~ce and fairness in the community will follow him the rest 
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of the day and night. 

An important part of moderation is patience in dealing 

with others. It is not easy to be patient when those before 

the court are losing their composure. It is not easy to be 

h th same Point has to be explained for the third patient w en e 

time. Much of a judge's day is filled with human problems 

which dramatize the weak side of human nature. If the judge 

is unable to be patient and understanding with the weakness of 

those before him he will be in for a very frustrating judicial 

career. Since pat1ence " comes only with understanding the other 

person's point of view, however wrong it may seem, the judge 

should make every effort to put himself in the other man's 

shoes 0 

Courtesy 

i. In the Court 

One of the greatest quali.ties which should be found in 

every judge is courtesy. He is the servant of the people. 

Harsh or rude treatment will send people away from the court 

feeling bitter and cheated. A judge must never forget 'that 

t~e court exists for the litigants, not for him. It is not, 

strictly speaking, his court. He presides over the court 

which belongs to the people. A proper understanding of the 

court and his function will aid the judge in his relations 

with those who come e ore 1m. b f h " Even though he is a leader, 

the judge is first of all a public servant. 

',"n 'court are entitled to courteous Attorneys and witnesses ,L 

treatment. The judge may disagree with the approach taken by 
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an attorney or other person representing a party in court. 

It is not a part of the judge's function to ridicule the at-

torney or to be discourteous merely because the judge does 

not agree with his methods. But the judge should not tolerate 

any discourtesy in his court room even if it means clearing 

the court of all spectators or holding a party or his attorney 

in contempt of court. A judge's courtesy and tolerance are 

pa~ticularly needed when those involved are young or inexperi-

enced. 

There are times when a judge may disagree with the verdict 

reached by a jury. In these instances it is proper for him to 

tell the jury of his disagreement in a polite and dignified 

manner. However, he should not indicate that the jury is 

stupid or incompetent. Since the judge has the right to 

demand courteous treatment from all those in the court, he 

must likewise be courteous to all before him. 

Part of judicial courtesy is being attentive to the court 

proceedings. In long cases which involve complex issues, that 

may be difficult. The only way the judge can properly dis-

charge his duties in court is to understand fully all the 

issues which are before him. He must give each case his full 

attention. 

if. Promptness 

In order to have a court run smoothly it is necessary that 

all the parties to the action be at the right place at the 

right time. This often requires coordinating the presence of 

the ,litigants, witnesses, the jury, attorneys, and the court 
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personnel. Obviously delay on the part of one of the partici-

pants will cause wasted time by all others. The judge is the 

one who must insure the promptness of all participants. If he 

is going to demand that everyone else be on time, he must be 

on time himself. Continual or unnecessary tardiness will be 

seen by others as art indication of the judge's poor attitude 

and lack of interest. Their respect for him and their confi-

dence in his decisions will be weakened. A punctual judge is 

a must for a well-run court. 

D. Industry and Organization 

It is often said that "justice delayed is justice denied." 

With many courts there is no problem getting a prompt hearing 

of a case. ~lith others the case load is considerably greater, 

and it is much more difficult. There is one g~arantee of slow 

justice--a slow judge. Because of the independence most judges 

have in running their court calendars, it is possible for a 

judge to delay hearing cases for his own personal convenience. 

Judicial ethics require the judge to be diligent and not to 

take time off when there' are cases to be heard. 

In order for the judge to function properly in a court 

where the case load is great, it is necessary that he keep 

careful watch over the court schedule. If the court is proper-

ly administered cases will be heard quickly. Just as the 

judge must be industrious himself he must see that the clerks 

and other court personnel are doing their jobs properly. 

In jurisdictions where there is more than one judge, they 

must cooperate with each other, particularly with respect to 
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the use of court facilities and personnel. Where the judges 

fail to adequately coordinate their work there will be much 

wasted time, unnecessary delays and an inefficient use of the 

court facilities. A judge who maintains a proper court organi-

zation can insure that cases are speedily and efficiently 

handled. 

E. Impartiality 

All of the characteristics described above are important 

ones for everyone to develop. The feature which distinguishes 

the judge is that he/she must, above all, be impartial in 

his/her decisions. Others may be swayed by personal likes 

and dislikes. The judge may not. His job requires that he 

give a fair hearing to all sides of a question, no matter how 

he may feel personally about it. This does not mean that the 

judge can have no personal opinions on important local issues. 

This would be impossible. But he cannot let his personal 

opinions control. It is the law which must rule the case. 

~mny of the rules of judicial conduct deal specifically 

with the independence and impartiality which must characterize 

the judge's actions. It is because impartiality is so diffi-

cult to measure that the rules of judicial ethics attempt to 

define what may and may not be doneo It is often easier to 

be an advocate or attorney championing a cause than to be the 

judge who must set aside personal feelings to hear impartially 

all sides of the question. 
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F. Courage 

All of the important personal qualities mentioned in this 

lesson will come to nothing unless a judge has the personal 

courage to maintain high standards in his conduct and action. 

It is hard enough to develop qualities of personal integrity 

and industry. It is even more difficult to maintain them when 

pressure is brought to bear against the judge. The right de-

cis ion may often be a very unpopular one. Without courage, 

the judge will be swept with the winds of public opinion or 

kept under the influence of outside pressures. What is needed 

is a judge wi'.h high personal standards and the courage to 

uphold them. 

Go Questions 

(1.) A nearby tribal council is revlslng its procedures for 
the selection of judges. Because of your experience as 
a judge, they have asked you to help them by drawing up 
a list of qualifications which they can use in their 
selection process. What qualifications do you think 
are most important? 

(2.) James Bailey has just been selected as tribal judge for 
a 10t~a.l tribal court. While he finished two years of 
college, he ha.s had no formal legal training. He has 
come to you for advice as to how he should prepare him
self for judicial duty. What will you tell him? 

(3.) After retiring from the bench, Judge Bartlett was offered 
a job as assistant manager in the local supermarket. The 
judge had once been in the grocery business before assum
ing duties as judge. During the ten years that the judge 
was on the bench, the supermarket had been involved in 
court action to collect debts at least once every month. 
lfuat should the judge consider in making his decision 
about accepting the job? 

(4.) The local banker has been charged with reckless driving 
in Judge Eagle's court. Before the trial the judge's 
wife becomes seriously sick and has to have an operation 
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which will cost the judge a great deal of money. Can the 
judge go to the banker to get a loan? What problems 
might arise if he does? 

(5.) Your court budget includes expenses for such things as 
books, instructional magazines, and travel to Judge's 
meetings. Several members of the tribal council are 
interested in cutting down on expenditures. They feel 
that all a judge has to do is to listen to both sides 
of a case and make a decision. They do not like the 
idea of a judge studying on their money. What would you 
say in response to them? 

Section 4. The Judge and the Court 

A. Facilities and Staff 

i. Insuring Proper Facilities 

Although the chief judge is primarily responsible for his 

court's facilities and its staff, the responsibility should be 

shared by all other judges whether they are full-time or part-

time officers of the tribal court. The previous sections have 

emphasized the way in which a judge should conduct himself so 

that he presents a proper image as the representative of 

justice in his community. The same holds tru~ for the court-

room itself. It should add to the dignity and solemnity of 

the proceedings of court. The tribal courtroom should be set 

aside for the dispensing of justice and should not be used 

for any other purpose. Even if located in the tribal jailor 

law and order building, the courtroom must never be used by 

the tribal police as a "booking" or interrogation room. If 

the courtroom is used even occasionally by the tribal police, 

many defendants will think the tribal court is a part of the 

tribal police department and that they cannot possibly receive 

a fair trial. 
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Although the larger and more established tribal courts may 

not face the problem of not having their o,Yn courtroom, their 

facilities may still not be adequate. They might not have 

enough courtrooms or the courtrooms might be too small to 

handle the participants and sper.tators adequately. Each tribal 

judge should make every effort to see that his courtroom is 

adequate in size and furnishings to make a suitable setting for 

the determination of the rights of the citizens of the communi-

ty. The courtroom must be kept clean and orderly at all times. 

The lighting should be bright enough to allow the participants 

to read documents without eye strain. The room should not be 

too bleak or too comfortable--it is not a jail, nor is it a 

club room. The courtroom should, as should the judge's tone 

and demeanor, reflect. a sense of importance and dignity. 

Tribal judges, like all other judges, will find that the 

funds for their courts are inadequate. (The Chief Justice of 

~. 
the United States has recently severely criticized Congress 

for spending far too little money on the Federal courtso) Each 

tribal judge must make his needs known to those who furnish 

the money, usually the councilor the BIA. He should encourage 

members of the council and the Superintendant to visit the 

court frequently and to compare its facilities with those of 

neighboring state courts. The judge's duty is to educate his 

community to the needs of the court and the necessity of having 

a properly furnished courtroom. 

TheNAICJA Report makes the following recommendations as 

to the facilities of the Indian court: 
'. , . 
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A. Judicial control over facilities and personnel. 

1. The tribal court shall have full control and 
authority over its facilities and personnel 
without interference by other arms of the ' 
tribal government. 

2. The tribal court should have authority over 
all funds allocated for court purposes. 

3. Control over all operations of the tribal 
court should be in the hands of the chief 
judge or a court administrator under 
authority delegated by the chief judge. 

B. Courtrooms • 

1. Courtrooms shall be located where they are 
convenient to most of the tribal population. 

a. If the caseload merits, court branches 
should exist full-time in different 
areas of the reservation. 

b. If the caseload is small but distances 
are great, court branches that can be 
visited on a regular basis should be 
set up. 

2. A full-time court shall include the follow
ing, although several facilities may be 
combined depending on court needs: 

a. A courtroom. 

b. A special area for the jury. 

c. A special area for witnesses. 

d. Judge's chambers for each judge. 

e. Jury deliberation room. 

f. Offices for court clerks. 

g. Offices for support personnel. 

ho A recording system. 

i. Law library research room. 

j. Filing system. 

k. Typewriters and other necessary equip
ment. (p. 139) 

Again, not all tribal courts will have the need nor the fund

ing for all the above-mentioned facilities. But these NAICJA 

recommendations may serve as a reference point in approaching 

funding sources. 
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ii. Personnel and Staff Training 

The number of people'required to assist the judge will vary 

with the size of the court and the number of cases to be heard. 

In larger courts there may be at least t"TO persons who serve 

on a full-time basis: the clerk and the bailiff. These people 

assist the judges in the performance of their duties and each 

judge, and particularly the chief judge, is responsible for 

their performance. For this reason, the clerk and other court 

personnel should be selected by the tribal judges and not by 

the tribal council. 

The Clerk~ The basic job of the clerk is to assist the 

judge with the administrative work that must be done. The 

clerk's major function is to maintain the court's records and 

files. In some courts the clerk may also be the judge's 

secretary and may type his letters and orders. Also in the 

small tribal courts, the clerk may serve as the courtroom 

recorder and keep a record of everything that takes place in 

the courtroom. In larger courts this job is usually performed 

by a deputy clerk, sometimes called a courtroom deputy. Deputy 

clerks should be selected either by the clerk of court or by 

the chief judge. 

The clerk of court may, where permitted by local rule or 

custom, perform other important administrative functions. 

(This may be necessary where a judge is very busy and does not 

have time for simple procedural or administrative matters.) 

For example, the clerk can rule on motions for extensions of 

time and may grant continuances. The clerk may enter a default 
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judgment where the defendant has not answered the complaint 

within the time permitted by tribal ordinances or court rules. 

The United States Supreme Court has recently held that court 

clerks could issue arrest warrants and search warrants provided 

that the clerk is "neutral" and "capable of determining whether 

probable cause exists for the requested arrest or search." 

Shadwick v. City of Tamea, 407 U.S. 345, 350 (1972). Thus the 

clerk, if used to his or her fullest capacity, can be a very 

important member of the tribal court and can help the judge in 

many important ways. 

The Bailiff. The bailiff serves as the protector and 

custodian of the court. He assists the judge in maintaining 

order in the courtroom; he insures that the jury is able to 

deliberate without outside influence; he maintains custody of 

the defendants while they are in court and has custody over 

any exhibits or evidence used in the trial. In general he is 

responsible for the orderly management of the facilities and 

the persons in the courtroom. The bailiff may be a tribal 

police officer who is assigned either per~anently or te~porari-

ly to the court. He may also be used to serve summons and 

other court papers on parties and witnesses. 

The NAICJA Report makes the following recommendations as 

to the personnel needs of small, medium and large Indian 

courts: 

The recommended positions and numbers should pro
vide an adequate staff for court operations. However 
as individual tribes identify their actual court need; 
they may call for different or additional personnel. ' 

The basic staffing patterns used here are predicated 
solely on the number of cases handled annually. They 

53 I 
I' 
I f 

I 
i 

Ij 
1 f 
Ii 
1 i 

If 
'~l 



- .~---.------..--

54 

-..,.,----. --------_._-., " 

. if t .. '\ _ 
• "J. 

CllAPTER I 

. tribution of cases throughout the 
assume an even d~s f ·lty u1 ea dispositions. 

d high number 0 gu~ • . . 11 
year an a ff . eded in practice w~ 
The size.s of court sta s ne 
vary based upon: 

caseload 
nature of cases handled 

resolved short of a full number of cases d· . 
by guilty plea, me ~at~on, 

trial (such as 
etc.) 
number of jury trials 
number of appeals 
land area 
distance .1· . 

h . 1 limitations of fac~ ~t~es p ys~ca 
t ingredient of a good court 

The most importan Some guidelines follow for 
system is its sta~f. • • 
basic court staff~ng. 

Small courts (under 1,000 cases/year) 

judge . ) 
asso~iate judges (part-t~me 
clerk 
prosecutor 
defender (part-timef)f. (one-half time) 
probation/parole 0 ~cer 

'Hedium courts (1,000-3,OUU cases/year) 

chief judge . ) 
associate judges (full and/or part-t~me 
chief clerk 
deputy clerk 
prosecutor 
defender (part-t.itr,a) 
probation/parole officer 

Large courts 3,000+ cases/year) 

chief judge 
d f each 2,000 cases over 

associate ju ge or 
1,000 cases/year 

court administrator 
chief clerk h 

lerk for each branch court or eac 
de~u~~occases/year over 2,0~0/y,:ar 

~ for each 3 full-t~me Judges 
secretary . 1 1 additional prosecutor 
2 prosecutors P us /. 

for each 3,000 criminal cases year ~n 
excess of 5,000 for 

defender plus 1 additional defender 
each 3,000 criminal cases/year in excess 

of 5,0~0 / role officers plus 1 additional 
2 pro~at~onf pa h 3 000 criminal cases/year 

off~cer or eac, 167) 
in excess of 3,000 (p. 166, . 
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The court staff has a great deal of responsibility. While 

the judges should not dominate it's work, they should neverthe-

less insure that the staff performs their functions in a 

competent and dignified manner. Their work reflects on the 

court itself. Since they have an important part to play in 

the court proceedings th,.\ member of the court staff must be 

as impartial as are the judges. They must treat all matters 

before the court with proper confidentiality. 

The larger the court the grea~er will be the demands placed 

on the court personnel. The chief judge should take care in 

their initial selection to see that they have the skills and 

personality suited to their job. Time must be allowed for 

\ 

I training programs which are available to help improve their 

skills. If one of the members of the staff is going to leave, 

the judge must hire a replacement far enough ahead so that 

there is sufficient time for the training of the replacement. 

All of the judges have a responsibility to establish good 

working relationships with the court personnel.. Each judge 

should take time to learn what their problems are and to assist 

the staff i£ he is able. The Chief Judge must see that the 

staff is working to keep the court current with its cases, but 

he must also make sure that they are not overworked. Competent 
I 

\ 
'< 

court personnel with the support of the tribal judges can do 

much to create a court which is efficient and professional in 

! 
I 

the administration of justice. 
J 

~.";, 
: 8'--;1 
I 

\ , 

B. Court Rules 

~ court must have its own rules of procedure. They need 
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not be complicated nor must they be written, but there must be 

a set of "ground rules" which govern the course of the pro-

ceedings in the court. A court which has no rules to govern 

its procedure will be disorderly and cumbersome. Whenever 

possible the rules should be written so that everyone who 

appears before the court will know what is expected of him. 

This is particularly necessary when attorneys come before the 

court on an irregular basis, and when complex matters are to 

be heard. While court rules may take some time to compose, a 

good set of rules will save a lot of time in the long run. 

And further, according to the NAICJA Report, court pro-

cedures are important to insure the effective operation of the 

court and to help make tribal courts "courts of record." 

Clear and concise rules of procedure are needed to prevent 

reviews under the Indian Civil Rights Act in federal courts, 

to promote orderly and efficient proceedings, and to preserve 

Indian governmental autonomy. The goal of protection of in-

dividual rights in the court should be achieved by maintaining 

unique Indian traditions and heritage in harmony with the 

establishment of such individual rights. Model rules of court-

room procedure should be developed which can be incorporated 

into tribal codes with the primary purpose to protect indivi-

duals from arbitrary tribal action. The NAICJA Report specifi-

cally recommends written courtroom procedur~s in the following 

areas: 

1. Traditional ways that reflect the Indianness of 
the court. 

2. Arraignment procedures and pretrial conferences. 
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30 Requirements for practice before the court. 

4. Rules of evidenceD 

50 Motions 0 

6. Courtroom procedure. 

7. Verdicts. 

8. Procedures for sentencing or other disposi
tions D 

9. Provisions for written decisions or case 
summaries. (p. 117) 

Other general areas for rules might include the procedure 

to be used in filing pleadings with the court; the method to 

be followed to give the opposing party notice of the action 

against him; the procedure to be used when exhibits are needed 

during trial; and how a jury might be selected. 

Judicial Opinions 

:Host of the time the trial judge merely decides the merits 

of a case and which party wins. However, where the matter is 

complex or where important issues are involved, it may be 

necessary or at least desirable for the judge to give reaeons 

for his decision. This decision, sometimes referr~!d to as a 

judicial opinion, may be given orally in court or :Ln writing. 

The judge's reasons for his decision may not on.ly be im-

portant to the parties, they may be important to other judges. 

If the judge's decision is subject to an appeal to CI higher 

tribal court, or is attacked in federal court, his opinion 

assists the reviewing court in determining whether his decision 

was right or wrong. 

There is no particular form which a judge must follow in 

giving an opinion. He may present his views in any way which 

he feels will satisfactorily explain his reasons for the 
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decision. Most opinions include the following items: (1) a 

brief description of the law suit; (2) the facts which the 

judge thought were most important; (3) the issues raised by 

the parties or by the court itself; (4) the law (state, federal, 

or tribal) which he intends to apply; (5) how the law' can be 

applied to the facts in this case; and (6) the final determina-

tion of the caseD 

If the judge's decision is announced at the end of the 

proceeding, he might consider assigning the writing of an 

opinion to the winning party. This opinion would then be sub-

mitted subject to the court's review and satisfaction. 

Judicial Immunity 

Under traditional doctrines of Anglo-American law, judges 

and other court personnel are protected by judicial immunity. r 

Stated simply, immunity means a judge cannot be sued for mis-

takes he makes. 

Judges are granted immunity not because they are above the, 

law. They are subject to the law just as everyone else • 
. 

Immunity is given in order to protect the office of the judge 

and to protect the judge from being subject to personal lia-

bility because of innocent mistakes he may make in carrying 

out his duties. The custom of immunity grew up because it 

was felt that it would be unfair to expect a person to hold 

an office with all the power of the judiciary, and then to 

blame him when he makes an innocent mistake in using the power • 

Immunity is thus designed to protect the independent decision 

of the judge. 
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The judicial privilege of immunity protects the judge from 

civil liability for erro~s or mistakes he might make when dis-

charging his office. In other words, if a judge makes a mistake 

and finds an innocent man guilty, the innocent man cannot later 

come back to sue the judge for damages because of the mistake. 

The privilege may even extend to cases where the judge de-

liberately violated a person's rights, but usually does not 

apply if the judge knows he does not have jurisdiction. 

When other officers of the court, the clerk, the tribal 

prosecutor or public defender, are acting in their official 

capacity, they are serving as "quasi-judicial officers" and 
. , 

are also protected by the doctrine of judicial immunity from 

civil liability for errors they make in the course of their 

official.duties. 

Judicial immunity is not designed as a shield to protect 

incompetent judges. Its purpose is to allow the judge to 

perform his function with complete independence and objectivity. 

If a judge was threatened with a civil suit every time he made 

a decision in a case, he would find it very difficult to per

form his job and would be subject to extreme pressure. It is 

just this type of pressure that the immunity principle is 

designed to prevent. A strong code of judicial ethics guaran-

tees that the judge will carry out his duties fairly and im-

part'i.ally. An impartial judicial selection and review board 

should be established to protect the public from judges who 

intentionally abuse their office. 
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Eo Questions 

(1.) The court clerk in Judge Boudreau's court is the 
local gossip in tOWl1. The judge discovers that the 
clerk has been talking about cases which have not 
yet been decided and are still confidential to the 
court. tVha t should he do? 

(2.) What are the reasons for having a set of rules of 
procedure for the court? 

(3.) Judge Bear has just decided a complicated case in
volving an automobile accident. He wants to give the 
reasons for his decision. What should he include in 
his opinion? 

(4.) AI Petri is a defendant in Judge Gross' court. The 
judge has disliked Al since he was a small boy and 
set fire to some papers in the judge's garage. The 
judge has a very strong feeling of revenge. Should 
he hear the case or disqualify himself? 

(5.) Judge Hilliams is a juvenile judge, but he issues an 
order requiring a defendant to pay a plaintiff some 
money. It turns out that the money was not due. 
Can the defendant sue the judge for taking his proper
ty? 

(6.) A tribal judge convicts and sentences a non-Indian 
when he knows of the case law that tribal courts do 
not 'have jurisdiction over non-Indians. Can he be 
sued for damages for false imprisonment? 

Section 5. The Judge and Trial Proceedings 

Ao The Necessity for Order 

One of the main th~mes which has been emphasized in pre-

vious sections is the necessity for maintaining proper court-

room decorum. The entire court staff and each of the judges 

must strive to create the best possible setting for resolving 

disputes involving the rights and responsibilities of the 

members of the tribe. This section discusses the most 
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important aspect of court decorum--the conditions which prevail 

during actual trial proceedings. 

The whole purpose of a trial proceeding is to ;give all 

parties the opportunity to present their side of the story 

'before a final determination is made. This cannot be done 

unless the trial proceeds in an orderly manner. Unless the 

judge controls the trial and the participants, he may jeopar

dize the rights of those who come before hin. He must see 

that each side is able to present its arguments fully and 

fairly, that the jury--if there is one--is made aware of the 

law, that distracting or irrelevant matters are excluded, and 

that the trial moves at a proper pace, without unreasonable 

haste or unnecessary delay. 

B. Rules of Order 

All parties before the court must know and understand the 

rules under which the court operates. There are at least 

three sources for rules of court procedure. 

The first is statutory. }funy court practices, such as the 

right to a jury trial in criminal cases, are required by the 

Indian Bill of Rights. Other court practices are required by 

the tribal constitution and relevant tribal ordinances. 

The second source of court procedures are the rules which 

the court develops for its own use. Each judge may develop 

and use his own rules, but a multi-judge court should develop 

a standard set of rules which all judges must use. 

The third source of court procedures is the judge himself. 

Unless the written rules are very comprehensive and detailed, 

~ -
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there will be many situations which are not covered by them. 

These situations must be taken care of during the trial and 

may not apply to other law suits. For exampld, an unusual 

case may require that the jury be taken to the scene of the 

incident. If the rules do not provide for such situations, 

special arrangements will have to be mal:' When making rules 

for a particular situation, the judge should make sure that 

he or she is fair to both sides. Where attorneys are in-

volved in the case, they should be asked their ideas, but the 

final decisions must be made by the judge. 

C. Maintaining Control 

i. Judge 

Since the judge has the duty to maintain order during the 

trial, his first obligation is to keep control of himself. 

He must set the example to be followed by the other officers 

of the court, the parties and their attorneys. He should 

never become engaged in arguments with the parties or their 

counsel. After considering the arguments of counsel, he must 

make his decision. Once made, he should not generally permit 

further argument or discussion, but should proceed to the next 

issue or stage of the trial. 

The judge must at all times maintain a dignified manner. 

The parties and their attorneys can be expected to present 

their side of the case with all the persuasiveness they can 

muster. At times they may even become over zealous. How'ever, 

the judge must not become emotional or partisan. His manner 

need not be stiff and formal, but it should be dignified and 
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match the solemnity of the occasion. Displays of temper or 

emotional outbursts by h t e judge may 
, , if the case is appealled, 

be grounds for reversal. 
The judge can o'illy expect orderly 

proceedings if he keeps his own conduct 
orderly and proper. 

ii. Attorneys 

The judge must keep in mind that under the anglo system of 

justice, an attorney has an ethical responsibility to defend 

his client zealously, bl;t always wi thin the law. 
While zealous 

advocacy may at times try the 
patience of any judge, he must 

not prejudice the case by becoming ano~ry h at t e attorney. 

When an attorney obJ'ects to ' quest10ns or statements which he 

feels are improper, he must be given f I 
a u I hearing as to his 

reasons for the obJ'ection. Al h tough there is a fine line 

between zealously defending h 
t e rights of a client and inter-

fering with the orderly progress of the 
trial, each judge must 

be patient with attorne": but somet-fmes ~ firm with those who 

abuse their role and the court. 

The judge must maintain a careful control over the lawyers 

to prevent disruptive or delaying tactics, or other conduct 

which detracts from the orderly movement of the trial. If an 

attorney engages in such unethical or improper conduct , the 

judge has the power to impose a penalty on him. Ordinarily, 

a mere warning or reprimand will impress the attorney with 

the fact that his co d t ' n uc 1S unacceptable and he'll , W1 correct 
his methods. If an attorney persists, however, the contempt 

power (discussed below) may be used to f orce his compliance. 

If the conduct of the attorney is intentional and malicious, 
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the judge may prohibit the attorney from further practice in 

his court. He should also recommend to the state supreme court, 

state bar association or state grievance committee that the 

attorney be formally disciplined for his conduct. 

Attol~eys should diligently question the witnesses in 

proceedings, but they should not be allowed to bring up irrele-

vant material, nor should they be permitted to badger witnesses. 

The judge should not allow the attorneys to confer together in 

the presence of the jury, as it might give the impression that 

something underhanded is going on even though their conversa-

tion may be entirely innocent. The judge should not allow an 

attorney to address him in any way but by his formal title 

while they are in court. And while the judge must be patient 

with the zealous lawyer, he should never allow counsel to 

question the judge's integrity nor his motives in making a 

ruling during the trial. 

iii. Parties 

Unlike federal and state courts, tribal courts seldom have 

any problem controlling the parties themselves during trial. 

In most circumstances, a party will do his best to comply with 

the instructions'of the court. Recently there have been 

numerous occasions where a party, particularly a defendant in 

a criminal action, has disrupted proceedings :i.n federal and 

state courts. This may also happen in the future, in tribal 

courts. Of course, the disruption may not be intentional, 

especially where the party does not understand the proceedings 

or his rights. If the improper conduct is unintentional, a 

. . , 
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warning coupled with instructions on what is expected of the 

parties and what will be done if further outbreaks occur will 

generally be sufficient to handle the problem. 

The intentionally disruptive party presents a very diffi

cult problem for the judge. This is the type of person, for 

one reason or another, who does not want a fair trial, but 

wants to disrupt the proceedings. When this has happened, 

some courts have had the individual bound and gagged, but have 

permitted him to remain in the courtroom. If this step is 

taken, naturally the court must appoint someone to represent 

him. Using physical restraint w~ll naturally have an adverse 

reaction on the J'ury and cause 'd' , preJu ~ce e~ther for or against 

the party being restrained. 

Rather than phYSically restraining the disruptive party, 

he may be removed from the courtroom. Illinois v. Allen 397 
----------~~~~, 

U.S. 337 (1970). Aga;n ' ... , a representat~ve must be appointed 

to remain in the courtroom to protect the party's rights. The 

party should be allowed to stay nearby so he can assist the 

person representing him. He should also be permitted to return 

if he promises that disruptive conduct will not recur. 

iv. Spectators 

Criminal defendants have a right to a public trial, and 

in the absence of very good cause, excluding the public 

(spectators) will be a violation of the Indian Civil Rights 

Act and will be "reversible error." Although this may some

times make the judge's task more difficult, he must keep the 

courtroom op~n to the general public. The judge is not 

- -~~ 
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required, however, to allow the spectators to disrupt the 

proceedings or to distract the court's attention from the case. 

When a spectator or group of spectators engage in disruptive 

conduct, the judge has several options open to him. The first 

recourse should be a warning. Because of what is at stake in 

a trial, a spectator may be overcome with emotion and not 

intend to disrupt the proceedings. A warning will generally 

prevent repeated disruptive conduct. If the disruption is 

severe or repeated, the judge may have the person removed from 

the courtroom. Where the disruptive conduct is obviously in-

tentional, the judge may hold the spectator(s) in contempt of 

court. This remedy will be discussed in the next section. 

The primary task of the judge is to see that the trial is 

carried out in a calm atmosphere, suitable to the administra-

tion of justice. l~ile the court should be open to the public, 

the judge need not put up with disrespectful or disorderly con-

duct on the part of any spectator. The right of the parties 

to receive a fair trial is more important than the right of 

a 1?pectator to be present in the court. 

v. Media/Pretrial Publicity 

Proper reporting of a trial is one of the chief safeguards 

of an open and fair trial. For that reason, reporters are not 

outsiders who have no business in the court, but are, in effect, 

the eyes and ears of the general public. As with other specta-

tors, the press must follow the rules of court. 

Most courts prohibit the taking of photographs or the use 

of sound recording equipment in the courtroom while the trial 
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is in progress. Whil th' e ~s would allow many members of the 

general public to witness what goes on, it would also affect 

the participants. It m t 1 b us a ways e remembered that the court-

room is a place for the dispensation f o a most precious com-

modity--justice. It is t th no a eatre or a sound stage for 

exploitation by the press or other reporters. 

A different but related problem may arise as to what is 

reported outside the courtroom. S i omet mes in this country, 

different constitutional rights come ' 
~nto conflict. Such a 

conflict occurs when the defendant's i const tutional right to 

a fair trial collides with the public's right to know, as 

guaranteed by the First Amendment's "freedom of the press." 

The public has a right to know what's going on, but a defendant 

is entitled to have his case tried ~n the 
~ courtroom and not in 

the newspaper. The Indian Bill of Rights (25 u S . . c. § 1302 

(6)) guarantees defendants i t 'b 1 n r~ a courts these same rights. 

Thus the judge has the responsibility to protect the defen

dant from pre-trial publicity which might make it impossible 

for him to obtain a fair tr~al. Th . d - e,]U ge is thus caught in 

a dil~mma of making the trial public, but not allowing the in-

formation to so prejudice the public that the defendant is 

denied his right to a fair trial. Th e judge may compromise 

by distinguishing between public and private records. The 

public record is that information which is contained in the 

official court documents: the charge sheet, arrest warrant, 

etc. This information is open to the publ~c - and c( .. n be pub-

lished in the newspapers. How'ever, information. disclosed in 

« 
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the hearings, evidence which is suppressed, disc, jssions in 

chambers between the judge, prosecution and the defendant, are 

matters of a private nature. This information is not part of 

the official 'record and the judge may deny publi ·~ccess to 

it a.nd may enjoin the local newspaper reporter 'f.rum printing 

To protect the defendant from prejudicial publicity, the 

judge must als,J maintain tight control over officials of the 

court--foT. example, the clerk or bailiff--who may have access 

to private information. No matter how carefully the judge 

protect~ the defendant's rights, all hiD efforts may be undone 

by a clerk who talks too much. 

When matters are closed to public view, as in the case of 

certain sex crimes or juvenile matters~ the judge has the 

additional duty to see that the court records are "sealed" and 

are not made public without his approval. If such matters do 

become pc7,···lic, the lives of innocent people may be forever 

harmed through the a.ction of a careless court official or an 

inattentive judge. 

The Canto~'2t Power 

1. NaturE;. 

From what has been said, it is apparent that the trial 

judge has a great responsibility not only for the legal aspects 

of the trial, but also for the orderly conduct of trial pro-

ceedings. To assist him in maintaining the respect and order 
/, 
, / 

which the court demands, the judge has the pow'er to charge 

indjyiduals with contempt of court. It should be noted that 

---------
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the contempt power is not a shield to protect the judge from 

criticism which he may find personally offensive. Contempt 

of court, as the name indicates, refers to actions which are 

dirp.cted to the court itself or the members of the court in 

their official capac,ity. Contempt, in the broad sense, may be 

defined as conduct which brings discredit to the author.ity of 

the court, either by physical or verbal attacks on the judge 

or anyone else in the courtroom by disrupting the conduct of 

the trial, or by refusing to obey an order of the court, such 

as an order to appear before the court or pay a fine. The 

purpose of th.e contempt power of the judge is to help him 

maintain control over the proceedings and to enforce the 

orders and directives which he issues. 

ii. Limitations 

In exercising the contempt power, the judge must remembel" 

its limitations. The judge cannot, for example, charge a 

newspaper man 'w:i,th contempt, merely because he publishes an 

article which :is critical of the judge. The freedom of speech 

and the press can be restricted only when it interferes with 

the administration of justice. 

While the judge must maintain control of the court, the 

control is not for his convenience, but for the orderly ad-

judication of the rights of the parties. The judge must, for 

example, allow the parties' represent,atives some freedom to 

present their case. However, where the tactics of a lawyer 

cause delay or disruption or are unprofessional, the judge may 

use. the threat of contempt to make the lawyer behave. 
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Although a discussion of the difficult question of tribal 

court jurisdiction over non-Indians is deferred to later sections 

of this book, it seems clear that the tribal court does possess 

the power to punish by way of contempt any person, Indian or 

non-Indian, who disrupts the court. An attorney, by practic

ing in tribal court, subjects himself to the authority of the 

court to be punished for abusive, disrespectful, or disruptive 

conduct. 

iii. Notice 

Since contempt of court must be intentional before it can 

be punished! the judge should, whenever possible, warn the 

party of the potential consequences of his conduct. Of course, 

there are times when a warning is unnecessary. For example, 

if a party assaults an officer of the court during the course 

of a trial, he may be cited with direct criminal contempt and 

immedi~tely sentenced to imprisonment or assessed a fine. 

As a general rule, the judge should try to use the least 

drastic measures to control the court. Thus, if a warning and 

explanation of the consequences of an act can deter the party's 

con:iuct, the judge should first try to restrain the conduct in 

that way. Removal from the court may be used in the case of 

The spectators before there is a need for a contempt citation. 

charge of contempt of court should be used only as a last resort 

when nothing else can be done to enforce compliance with the 

rules of the court. 

iv. Hearing 

,Ther.e are two types of contempt, direct and indirect. 
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Direct contempto Direct contempt is committed in the 

actual presence of the judge. Under these circumstances the 

judge knows' the facts surrounding the incident, and there 

would be no reason for him to call a hearing to gather the 

evidence of the contempt charge. 

Indirect contempt. Indirect contempt occurs outside the 

presence of the judge. For example, a party may make a public 

statement that the judge decided a case against him because 

the judge had accepted a. bribe. To cast such a charge at the 

court is a conte~~table offense. But the judge must make sure 

that the statement was made and that the elements of contempt 

were present. In this situation the judge must hold a hearing 

to determine whether the person was actually guilty of contempt o 

lVhere the contempt is directed at the judge, or where the 

judge is personally involved in the conflict with the party 

chargea with contempt, the judge should, if at all possible, 

ask another judge to hear the contempt case. This prevents 

the impression that the judge is out to get the party. When 

the judge is personally involved, he may not be able to give 

an impartial judgment on the facts of the case. 

Vo Punishment 

Just as the judge has a great deal of discretion in deal-

ing with disrespectful conduct, he also has discretion in the 

punishment which he finds appropriate once the contempt has 

been p~oved. The punishment for contempt of court may be 

established by 'a tribal ordinance. It is usually limited to 

a fine or imprisonment. Imprisonment for criminal contempt 
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must be limited to six months in jail under applicable pro-

visions of the Indian Civil Rights Act. On accasion, the 

judge may find that some other punishment is sufficient. For 

example, an apology may be sufficient punishment for someone 

who has insulted an officer of the court. In all situations 

the judge should attempt to tailor the punishment to the of-

fense committed. 

Civil contempt, as distinguished from criminal contempt, 

is the wilful refusal of a party to comply with an order of 

the court. For example, if the court orders one party to pay 

another party a sum ot money or return certain property to the 

other party, and the party refuses to do so, he can be held 

in contempt of court and may be put in jail until he agrees to 

obey the order. Since the defendant has the "keys to the jail," 

meaning he can get out whenever he decides to obey the court's 

order, he need not necessarily be released at the end of six 

months. He must be released as soon as he complies with the 

court's order. or when compliance is no longer possible. To 

be guilty of civil contempt, a party must be. able to comply 

with the order. If, for example, he has no money he cannot 

be held in contempt for failure to pay the other party. Simi-

larly, if the property to be returned has been lost or destroy-

ed, the party cannot be held in contempt for failing to return 

it. Thus a hearing will always be necessary before holding a 

party in civil contempt for failio!; to obey a c.ourt order as 

it must be shown that the party could obey the order, but 

deliberately refuses to do so. [See the sample "Order to Show 
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Cause for Failure to Appear," "Order to Show Cause for Failure 

to Pay Fine," and "Order-Indirect Contempt" in the Appendix 

to this Chapter.] 

Questions 

(1.) c. J. Brown is a young attorney who is representing a 
defendant charged with malicious destruction of property. 
He feels that the complaining witness is trying to frame 
his client. During cross examination of the witness he 
continually brings up the witness's personal proble~ 
which have nothing to do with the case. The judge has 
repeatedly warned him not to mention these irrelevant 
matters, but he persists. What should the judge do? 

(2.) Robert Fishback has been charged with petty theft and 
has plead not guilty. He is not represented by c~unsel. 
During his trial he becomes outraged at the testimony 
against him. Finally he jumps up and calls the police
man who is testifying against him a liar. What measures 
should the judge take? ~lat should be done if the con
duct persists? 

(3.) The trial of Alice Lame Deer has received a great deal 
of attention in the community, and the courtroom is 
filled as the trial begins. During several parts of the 
trial the noise level is so high that the jury has a 
difficult time hearing some of the witnesses. There is 
no particular group causing the disturbance. What can 
the judge do? 

(4.) The judge has told the young reporter from the radio 
station that no tape recorders are allowed in the court
room during a trial. Following a trial at which the 
repo'rter was present, the judge turned on his radio and 
heard exerpts of the actual testimony from the trial 
that day. What should the judge do? 

(5. ) The j udge recently sen tenc.ed a juvenile for an extended 
term. The editor of the local paper wrote an editorial 
Reverely criticizing the judge and his sentencing 
practices. Can the judge charge the editor with con
tempt of court? 

(6.) During the course of a trial the mother of the defendant 
jumped from her seat in the gallery and shouted that the 
police were trying to frame her son. She then broke down 
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sobbing. What should the judge do? 

After a trial the judge discovers that the father of t~e 
defendant tried unsuccessfully to bribe a juror. Should 
the father be charged with contempt of court? Suppose 
he is a non-Indian? 

Before the trial of a leading citizen charged with drunken 
driving, the judge receives a telephone call ~rom one of 
the members of the tribal council. The counc1lman tells 
the judge that if he wants to keep his job he had better 
find the defendant not guilty. Can the judge charge the 
councilman with contempt? 
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CHAPTER II. TRIAL COURT PROCEDURE 

Section 1. General Principles 

A. The Role of the Indian Judge in Trial Proceedin~ 

Some Indian judges have had extensive experience at 

trying cases, both lvith and without juries and attorneys. 

Other judges have had less e:lrperience because they are 

newly elected or because they live on reservations where 

few trials occur. The following comments are aimed primari-

ly at Indian judges who are relatively inexperienced in 

this role, although these general principles apply to all 

judges and might usefully be studied by all. 

Appearance and conduct. The judge should wear a robe 

or some form of dignified ceremonial dress at least during 

the time he presides on the bench. He should establish a 

time schedule for holding court and adhere to that schedule 

to the extent practicable. The judge should appear at all 

court sessions and expect promptness from those summoned 

or scheduled to appear in court. He should conduct the 

court with firmness and courtesy, paying close attention 

to proceedings in the courtroom. 

General powers and duties. The judge is responsible 

for the dignity of the court and for its respect in the 

eyes of the public. He is required to hear and take care 

of all cases brought before the court. It is his responsi-

bility to rule on all motions filed with the court or made 
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during thp. trial. The judge is expected to be familiar 

with and follow the rules of procedure applicable to courts 

generally and with any rules adopted by the reservation 

court system. 

Court procedure. Proper courtroom procedure is prob-

Ii ably the most important and .mostdifficult challenge con-

fronting the judge, especially if he has had no prior 

experience with formal judicial systems. 

Opening ceremony. The tone of the whole proceeding 

before an Indian judge will be set in the first minutes 

during which court is opened for the day's business. If 

t~e judge comes in unassisted and seats himself ~nd im-

mediately begins processing cases, those who have been 

summoned into the court may have difficulty feeling that 

they are involved in a dignified proceeding requiring 

\ , 

attention and respect. In a model court, the bailiff or 

clerk precedes the judge into the courtroom, commands 

attention of those present, usually by rapping a gavel, 

and requires them all to rise. The judge then enters the 

courtroom, takes his position on the bench, and stands 

while the bailiff or clerk makes the formal statement 

opening court for the day. 

Opening of court. The opening announcement may vary 

from court to court, but it should contain the following: 

a. A command that all present give attention. 
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b. 

c. 

The exact name of the court and its jurisdiction. 

A statement that tbe court is open. 

d. The name of the judge presiding. 

A sample opening statement may take the following form: 

The bailiff or clerk raps gavel, and states, "Will all 

persons please rise; this court of the Ute Hountain Tribe 

of the Ute Mountain Indian Reservation, State of Colorado 

is now in session. Honorable Joe Whitefeather, Judge, 

presiding." 

The judge should sit as Soon as his name is called 

and the bailiff should then announce that everyone may 

be seated. 

Judge's opening statement. Once the announcement 

opening court has been completed, the judge should make 

an open~.ng statement. The substance of this opening 

statement will be developed more specifically in later 

sections, but he should take care to make certain that 

everyone present in the courtroom understands the pro

cedure. to be followed. In general, he should instruct 

the parties as to what to do when their name is called, 

the rights that they have in the court, the various pleas 

that are available to them, the probable results of each 

plea, and the availability of jury trial if requested. 

For example, if the judge is addressing a traffic violator, 

the judge should inform him that conviction may result in 

, 
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loss of his driver's license. 

In preparing the opening statement, the judge should 

make sure that his opening remarks are not too long or 

rambling. If possible~ not more tnan five or six minutes 

should be used. It is not a good idea for a judge to read 

the opening statement unless he exercises great care to 

make certain that his voice does not begin to drag on in 

a dull tone. Persons in the courtroom must get the im

pression that what the judge is saying is important and 

it must command their full attention. 

The judge is "in charge" of the courtroom. One of 

the most important principles to remember is that you, 

the judge, are "in charge" of the courtroom. An orderly, 

respectful, and fair atmosphere in the courtroom is 

essential, and the authority for maintaining such an 

atmosph<.!re is held by the. judge. Ordinarily you will 

have no trouble maintaining an orderly courtroom. Your 

presence and demeanor, along with the presence of the 

bailiff or clerk (or both) and the tribal prosecutor will 

assure orderliness and respect. In addition, the parties 

are aware that you decide the case or, in a jury trial, 

determine the sentence to be imposed. They will wish to 

maintain your respect. 

In the event difficulty should arise, there are a 

number of actions you can take. You can admonish a party 
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or witness to conduct themselves properly. If the offend-

ing conduct occurs during a jury trial you can instruct 

the jury to disregard any actions or testimony that are 

inadmissible or improper as evidence. You can advise a 

party, a witness, or an attorney that if they do not 

conduct themselves properly in the courtroom they may be 

held in contempt, as already discussed. Lastly, you have 

the power to impose a reasonable fine and/or prison sentence 

for contempt on anyone, including parties, witnesses, attorneys, 

or spectators, who refuse to obey the lawful orders of the 

court concerning the orderliness of the courtroom or the 

conduct of the trial. Needless to say, this last remedy 

is seldo~ if ever necessary, but its existence _ along 

with a warning about its potential use - may be important 

in a given case for maintaining a proper atmosphere in 

the courtroom. 

Fairness and objectivity is essential. Fairness and 

objectivity should be your goal as a tribal judge. Respect 

for the courts and the legal system on the reservation 

will flow directly from the reputation you build for these 

qualities. One thing this means is that you should n('t 

automatically conclude that anyone, either policeman, 

friend, bUSinessman, defendant or prosecutor is always 

absolutely correct about what happened during an event 

under trial. You should listen to all witnesses fully 
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and carefully and then decide where the truth lies. If 

you have been a judge for a time you realize that the 

differences in witnesses testimony often results not from 

lying, but from differences in the place from which the 

events were observed, or differences in witnesses' powers 

of observation or accuracy of recall. 

Search carefully for the truth. Recently in a law 

school class we conducted a surprise, pretended "murdt.~rH 

and then asked the class to. write down what they saw and 

he.ard, and what they would testify to if called as witness- ( 

es in a trial of the event. The results were both interest-

ing ~nd instructive. A surprising number of students 

recorded the events incorrectly, and were shocked to 

discover their mistakes when we ran the fake murder again 

in precisely the same way. For example, the "victim" at 

one point called out the name of the assailant. Out of 

a class of 40 students, roughly one third reported hearing 

the wrong name, some of which were not even similar to 

the name actually called. 

Just before the "murder", which was performed using 

a finger as a gun and a verbal "bang", the victim turned 

and yelled at the assailant "I told you I'd kill you", 

and drew a pencil out of his pocket. Nearly half the 

students reported that the assailant made this statement; 

this is important because if the assailant said this, it 
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would indicate premeditation on his part, and possibly a 

conviction of first degree murder instead of some lesser 

offense. In spite of the fact that only a finger was 

. t d II·" d po~n e as- a gun, some stu ents thought they actually 

saw and heard a gun. This whole event occurred in a calm 

classroom setting, not the emotionally charged setting 

of a real killing. The students were relaxed and unafraid, 

and knew it wa,<; some sort of gam(!. They wrote down their 

observations within minutes afterwards (not several weeks 

or months later as in a real trial). 

The point of this story is to urge you to be wary of 

making quick assumptions about which witness is telling 

the truth, or which is most accurate o You are usually 

well advised to reserve judgment until all the testimony 

is in, listening carefully to all the witnesses and 

exploring with questions each of the important facts. 

Only then can you exercise your best judgment in making 

a decision. 

How to handle attorneys. If attorneys are present 

in the courtroom you should remember that they owe a 

duty not only to their clients but also to the judge and 

the jury to assist in arriving at the truth, and in render-

ing justice. Most attorneys recognize this responsibility 

and you can depend upon them for appropriate assistance. 

In a sense, you are better off with either no attorneys 
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82 CHAPTER II 

in a trial, or with two, one on each side. With no 

attorneys present you can actively participate in question-

ing of witnesses for both sides, and can more easily 

maintain your appearance of neutrality. If an attorney 

is present for only one side as, for example, only for the 

defendant, you may want to assure fairness for the prose-

cution by questioning the defendant's witnesses more 

actively; this can easily create an impression of favorit-

ism for the prosecution and care should be taken to avoid 

such an iI!1pression if possible. If two attorneys are 

present they can do all the questioning. You act primarily 

as arbitrator of their arguments and objections. 

You need not be concerned that attorneys may know 

more "law" than you do. Your responsibility as a judge 

depends largely upon your cornmon sense, objectivity, and 

sense of fairness. If an attorney raises an unfamiliar 

question of law, ask him to write you a brief memorandum 

on the question which you can study overnight, or at 

some later time, before making your final judgment. Also, 

when one attorney raises an objection or makes a motion, 

you can ask the opposing counsel for his views on the 

matter and, after hearing both sides, make your decision. 

Disqualify yourself as judge if necessary. Occasionally 

you may wish to disqualify yourself as a judge in a par-

ticular case, as discussed in Chapter I. This might happen, 
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for example, where you find you are a close relative or 

friend of the defendant, or some other key party in the 

case, or if you have personal knowledge of the events 

coming up at trial. Under such circumstances 
. , the case 

should be assi d gne to another judge on the reservation , 
or possibly to a judge from an entirely different reserva-

tion. This is not an u 1 nusua practice, and should be 

considered anytime you conclude that (1) you could not 

really try the case fairly in view f o your relationship 

to the parties or personal kId now e ge of the events, or 

(2) that the appearance of f . -- a~rness would be lacking so 

that. whichever way you decided the case the parties would 

believe your decision was not fair. 

You can disqualify yourself on your own initiative, 

that is, without waiting for one of the parties to raise 

the question. Or you can wait until one of the parties 

makes an objection to your being judge, and then decide 

what to do. Host courts permit such challenges to judges. 

In some jurisdictions, the . d 
JU ge automatically removes 

himself from the case when h Suc a challenge is made. In 

other courts the judge to whom the challenge is made 

exercises his discretion about hearing the case, and may 

proceed to try it if he 11 persona y believes he can do so 

fairly and objectively. 

Use the clerk and bailiff. A clerk and bailiff can 

------'----------------
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be very helpful to the operation of a trial court. By 

handling the paperwork, keeping spectators quiet, and 

generally helping the court, they free the judge to con-

centrate on the important issues in the trial of a case. 

Having such staff present in the courtroom also tends to 

add a sense of efficiency and dignity to the court's 

operations. 

Courtroom Arrangement 

Each reservation court system will want to arrange its 

courtrooms to fit the needs of the Indians on that reserva-

tion. Nonetheless it might be useful to include here a 

sketch of a typical courtroom arrangement. As illustrated 

by the accompanying sketches, 

1. The judge's bench should be located in a position 

to manage the entire courtroom. It may be helpful 

to place the judge's chair and bench on a slightly 

raised platform so it is easier for the judge to 

see and hear everything, and to be seen and heard 

by everyone in the courtroom. 

2. Place the spectators chairs or benches back away 

from the operating area of the courtroom. It may 

be desirable to put up a light railing or other 

barrier to discourage spectators from entering 

the working area of the courtroom. 
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SKETCH OF COURTROOM 
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3. Place the court reporter (if there is one) in a 

central position so that he or she easily can see 

and hear everything. 

4. The jury room should be sufficiently private so 

that the jury's conversation, while deliberatj.ng 

on the case, cannot be heard by persons outside 

the room. 

, 5. Appropriate tables and chairs should be provided 

for the prosecution and defense, and for attorneys 

if they are present. 

A Suggested Law Library 

If at all possible, you should acquire a small law 

library. There is no substitute for the immediate avail-

ability of the appropriate law books. Funds for these 

books are usually available, either through your tribal 

treasury, or through government sources. A minimum trial 

court library should include: 

i. Federal Materials 

a. The Treaty, Executive Order or Federal Statute 

creating the reservation. 

b. Federal laws applicable to Indian reservations 

in general - normally Titles 18 and 25 of the 

United States Code (U.S.C.). 

c. Title 25, Code of Federal Regulations. 
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ii. State Materials 

a. Official State Statutes 

ex: Revised Code of Washington (RC~oj') 

iii. Tribal Materials 

a. Tribal Constitution 

b. Tribal law and order code, and other tribal 

ordinances 

c. Copi2s of tribal appellate court opinions, 

if any 

d. The Rules of Court adopted by the courts or 

the reservation 

iv. Other Materials (In Order of Importance) 

a. Black's Law Dictionary (or another law dic~ibn,,,:" 

ary) 

b. McCormick on Evidence (or another evidence 

book) 

c. Lafave's Hornbook on Criminal Law (or anotheJ,;, 

criminal law text) 

d. Cohen's "Handbook of Federal, Indian Law!', ' 

e. Federa.l or State court opinions : 

f. Calamari's Hornbook on ,Contra'¢t's , (~r, another 

contlcacts text) 

g. Prosl3er' s Hornbook on Torts' (or another ,torts 

book.) 
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You may find still other books helpful for handling 

problems arising on your reservation. These should be 

acquired and kept handy during your trial of cases. 

~faterials prepared for judges by the National American 

Indian Court Judges Association, in addition to this text, 

address specific areas of Indian law. 

D. Indian Courts As "Courts of Record" 

Only some Indian Courts are "courts of record". Judges 

should give serious thought to making their courts "courts 

of record". A "court of record" is one where a complete 

record is kept, either in shorthand or on sound tapes, of 

all "the proceedings that go on in court. This includes 

everything that is said during the course of the trial, 

not merely summaries of what was said and done. 

Obviously a complete record costs money. If a court 

reporter is used, then his (or her) salar.y must be paid 

during the time his services are in use; funds must also 

be found to pay for additional equipment. A record can, 

of course, be kept through the use of tape recorders. The 

tapes must be complete enough that a secretary can prepare 

a typed copy of the record if an appeal is taken. Several 

microphones will probably be required at strategic 10-

cations about the courtroom. The voices of different 

participants will have to be identified so the typist can 

identify who was speaking. 
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But there are several advantages of making a court a 

"court of record", no matter what method of recording 

courtroom proceedings is used u (1) The greatest advantage 

is that it permitl3 a bona fide appeal "on the record" to 

the Indian appellate court. If a complete record is not 

1 

J 

kept by the trial court, then the appellate court has no 

"record" to review and is forced to try the case "de novo", 

that is, from the beginning again. This duplicates the 

effort of the tI~ial court, and can be terribly expensive 

if many appeals are taken. In certain instances, the Indian 

Civil Rights Act 1968 requires the reservation to grant 

an appeal by a convicted defendant. If no appeal is availa-

ble in the Indian court system, then the defendant is very 

likely to be successful in getting a federal court to 

review his case by means of a writ of habeas corpus. As 

later discussed in Chapter 3, the lack of proper record 

for the federal court to review in such event may mean 

that it will virtually try the case over again to find out 

what happened at the first trial. Such a process could 

seriously undermine the authority and standing of the 

Indian courts. 

(2) Another advantage to having a court of record 

is that it permits the reservation to build a body of 

written case law to guide trial courts in future cases. 

Appellate court decisions should, of course, be typed up 

.. 
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and reproduced in suffic~ent numbers to be available to all 

judges on the reservation, to advise them of the "law of 

that reservation". 

(3.) One fUirther advantage of having a court of record 

tlOncerns the movement toward retrocession. The Civil 

Rights Act of 1968 authorized retrocession, namely, the 

return of criminal and/or civil jurisdiction assumed by 

states under Public Law 2800 Unfortunately, retrocession is 

possible only with the concurrence of either the governor or 

the legislature of the state where the reservation is 

located. That concurrence is more likely to occur if the 

governor and legislature can see a viable and effective 

legal system actually operating on the reservation; the 

existence of a "court of record" with an appropriate ap-

pellate procedure will be of great significance in that 

regard 0 

Attorney and Lay Advocate Admission Requirements 

The judge will also have to decide who is eligible to 

practice before the court. Defendants may represent them-

selves (pro se) or may have an attorney or, if the court 

permits, a lay advocate appear on their behalf. The judge 

will then have to decide what qualifications an attorney 

or lay advocate must have before admission to practice 

before the court. The establishment of standards for 
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attorneys and lay counsel insures G basic competence in 

practice and representation of defendants in trial pro-

ceedings. The needs and requirements for each tribal 

court will diff'er, but the following general requirements 

might be considered. 

Attorneys. The following requirements a~e suggested 

for attorneys applying for admission to practice before 

a particular tribal court: 

(~) membership in good standing of the bar of any state 

of the United States or the District of Columbia; 

(2) be of good moral character; 

(3) demonstrate to the judge a thorough knowledge of 

the tribal code of laws, the rules of the tribal court, 

and federal laws and regulations applicable to the tribe; 

and 

(4) demonstrate some knowledge of the culture and 

traditions of the tribe. 

Lay Counsel. The following requirements are suggested 

for lay counsel applying for admission to practice before 

a particular tribal court: 

(1) a minimum age requirement; 

(2) be of good moral character (demonstrated perhaps 

by an absence of any misdemeanor convictions in the past 

year); 

(3) demonstrate to the judge a thorough knowledge of 
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the tribal code of laws, and the rules of the tribal court; 

and 

(4) demonstrate some knowledge of the culture and 

traditions of the tribe. 

Provisional Admittance. A judge will also have to 

consider the provisional admittance of an attorney or lay 

advocate to practice before the court in special situations. 

Such a situation might arise where: 

(1) the attorney or advocate represented the defendant 

in other jurisdictions and has a familiarity with the 

circumstances of same or similar charges filed in tribal 

court; 

(2) admitted attorneys or lay counsel disqualify them-

selves from representing the defendant because of conflicts 

of interest; or 

(3) if it generally appears in the interest of the 

defendant or parties to do so and where no special know-

ledge of tribal custom or tribal law is required. 

Licensing. The judge and tribal code might also require 

that attorneys and lay counsel admitted to practice before 

the court obtain a business license from the tribe. Ex-

ceptions to this licensing requirement might be made for 

counsel affiliated with the reservation legal office or 

employees of a non-profit organization of a legal aid 

nature. 

[See the sample admissions information sheet in the Appendix to 
this Chapter] 
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Section 2. The Duties of the Judge Before Tr~ 

A. The Summoning Process 

i. Explanation and Definition 

Summoning the defendant constitutes the first phase 

of the judicial process. A .. 1 . cr~m~na action or case in a 

tribal court should be initiated by a specific complaint 

or accusation which can be made by either a law enforce

ment officer or a private citizen. The action is brought 

by and in the name of the tribal jurisdicti~n regardless 

of who makes the compla;nt. Th 1· ~ e re ~ef asked for in the 

complaint is always a determination of the guilt of the 

accu~ed party followed by entry of an appropriate judg

ment against him with whatever fine or jail sentence 

permitted by ordinanc,e, or the tribal code. 

The process of summoning the defendant into court 

leads to three sub&'equent judicial procedures, though one 

or more of these may take place at the same time: 

(1) arraigllI!lent, at which a person charged pleads 

guilty or not guilty; 

(2) the trial of the issues;f "t ·1" ~ a no gu~ ty plea 

is entered; 

(3) sentencing or judicial disposition of the defen-

dant if the result of the previous procedures is a guilty 

plea or a guilty finding. 

The importance of the summoning process cannot be 
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94 CHAPTER II 

underestimated. It is here that the complainant (the person 

filing a complaint with the court) and the alleged violator 

will form their first impression of legal and judicial 

procedure at the community level. The strength and clarity 

of the summoning process are vital to the total effective-

ness of the Indian court. 

ii. Judicial Responsibility 

It should be apparent to the Indian Court Judge that 

there is a vast body of technical law relating to the 

initiation of criminal proceedings. In all states, there 

are constitutional considerations as well as statutes and 

procedural rules governing the procedure by which a 

defendant is summoned to court. These references serve 

as guides for the development of a proper and workable 

system of processing alleged violators through tribal 

court. 

The basic question is: To what extent should the 

Indian Court be involved in the establishment of the 

summoning process? Because summoning procedure is a part 

of the total judicial process, the judge and his clerical 

staff must, of necessity, be involved with and assist in 

the development and management of this work. But the 

court should retain its position of neutrality in ruling 

on the validity of the charges brought before it. It 

should be remembered the court itself is not the initiator 
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CHAPTER II 

of any of the actions heard by it. The court is not a law 

enforcement agency of the tr,~be but 
,~ serves rather as an 

impartial tribunal for an orderly hearing and determina-

tion of the charges. 

The summons and complaint forms are the instruments 

used to implement the summoning procedure. These are the 

responsibility of the tribal attorney to develop and draft. 

The court should make constructive comments or suggestions 

on the content of these forms, but th . d e JU ge himself should 

avoid being placed in the position of ruling upon 

lidity of his own forms. 'The clerk of the Indian 

the va-

court is 

in t~e best pc~ition to work with the tribal attorney and 

other officials i th 1 d n e actua esign of the summoning forms. 

[See the sample "C"-iminal Summons," "Affidavit of Service " , 
"C . . 1 C rl.ml.na omplaint," and "Affidavit of Complaining 

Witness" in the Appendix to this Chapter.] 

iii. Developing the Summoning Process 

A number of factors should be considered in developing 

a legal and effective summoning process. Some of these 

relate to the general public and others to the administra-

tive convenience of various public agencies or officials 

involved with the enforcement of tribal ordinances or 

codes. A sound set of procedures and forms requires 

careful balance of all of these interests. 

The Public. The s . ummonl.ng process should be clear 

'I 
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and understandable, so that the alleged violator knows 

exactly what he is expected to do and where he is expected 

to appear. The overall procedure should be one which can 

be easily explained to him. 

The Police. Since it is the busy tribal police who 

actually enforce most tribal ordinances or codes, the 

summons form should be designed for quick and easy com

pletion. It should be comprehensive and compact, allow-

f ° offJ.°cer to check appropriate boxes rather ing the en orcJ.ng 

The than engage in extensive and time consuming writing. 

summons procedure and court schedule should take into 

account the police department's duty schedule for indivi-

dual officers, allowing them to appear in court when neces

sary without undue delays or interference with other police 

duties. 

The Courts. The summons forms should provide the 

h h b ° J.°nformation needed to indicate the judge wit t e asJ.c 

circumstances or gravity of the alleged offense at the 

time of arraignment (which will be discussed later in this 

chapter) or sentencing of the defendant. The size and 

makeup of the summons should fit the record system main-

tained by the clerk of the court. The summoning procedure 

should be geared to the arraignmant and trial schedule 

established by the judge, allowing sufficient time delay 

for the court clerk to obtain important records from the 

L ___ ~ ______ --:,--__ 
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tribal officials o 

The Tribal Attorney. The summons procedure should be 

designed or approved by the tribal attorney, accommodating 

the other interests described here, as well as his own if 

he acts as prosecuting attorney for the tribe. The summons 

and complaint forms should enable him to determine with 

relative ease whether he has a sufficient case to prose-

cute in court. 

Legal Guides. It is fundamental that the court must 

have the authority to hear the charge against the person 

accused. In other words, the person of the defendant must 

be upder the legal control of the court. Generally, there 

are two methods by which an individual comes within the 

control, or jurisdiction, of the court. Some defendants 

will be within the jurisdiction of the Indian court as a 

result of physical arrest and custody, after wb~ch char-

ges are filed. Others will appear as a result of non-

personal service, such as where the summons and complaint 

is mailed to a person's local address requesting their 

appearance before the court at a given time and date. 

Certain legal guides must be considered in developing 

an appropriate set of forms and procedures for handling 

all of these situations. 

Due Process Reguirements. Certain due process tests 

must be met before a court can proceed to determine 

I . 
I.l ' 
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whether an alleged viola~or has actually broken the laws 

of the tribe. These requirements should be utilized in 

defining and explaining the sUIDI!loning process. Basic due 

process requires the following minimum guarantees: 

1. a law creating or defining an offense; 

2. a court of competent jurisdiction (a court which 

has control over the alleged violator and the 

type of alleged offense); 

3. an accusation (complaint or information) in proper 

form; 

4. a notice and Un opportunity to answer the charge; 

? a trial according to generally established judicial 

'procedure; 

6. a right to be discharged unless found guilty. 

The Summons and Complaint. The summons .~i.ld complaint 

is usually one document, but it is in essence two concepts: 

(1) the summons, and (2) the complaint. The summons is 

the order to appear in a certain court, while the complaint 

is an accusation made by a person, usually a tribal officer, 

against the accused, who is named in the summons and com-

plaint. These two documents have been merged into one 

for convenience. 

The summons and complaint, often referred to merely 

as the summons or the complaint, is the initiator of the 

court process. It is the formal means of making an 

. ..,..""..... ... ".--~~- ~ + ..... , 
. , , 

CHAPTER II 99 

accusation and creating a court action. The summons and 

complaint then serve two functions: (1) to inform the 

defendant that he is accused of a certain crime and must 

appear in court to answer the charges stated in the summons 

and complaint form; and (2) to start the court process, 

to set down a time and place for the accused to appear in 

court and answer the charges he faces. 

Summons and Complaint: Contents. The contents of a 

summons and complaint will vary somewhat, depending Oil 

the general nature of the violation. In general, the 

following are the common elements of a summons and com-

plaint. 

1. commencement in the name of the prosecuting juris-

diction (Tribal law requires that the action be 

comlwmced "in the name of the tribe in which the 

court is located, as, by and on behalf of the 
. 

people of the Navajo Nation."); 

2. date of the alleged offense; 

3. time of alleged offense; 

4. name and identification of accused; 

. ! 5. approximate location of alleged offense; 

6. venue (or place) of court; 

7. description of offenses (identification of the 

ordinance allegedly violated by title and ordi-

r~ . nance number or section number of the code); 

I 
j' 

i 
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8. conclusions (i.e., "Against the peace and dignity 

of same.") 

9. signature of the complainant, the person who the 

offense was cOIDn1itted against or who witnessed 

the offense (sworn to by that citizen and usually 

not by police); 

10. a section which includes instructions to the named 

defendant that tell him where and when he must 

appear -- and what he must do -- the aforemention-

ed summoning process. 

Judicial Determination and Interpretation. The summons 

andtcomplaint forms and summoning process should be de-

veloped with a view toward judicial application at the 

time of arraignment or trial. Fairness and justice are 

the prime objectives throughout. The tribal judge may 

occassionally feel compelled to dismiss the charges against 

the alleged violator because of defects in the complaint 

and summons procedure. For example, the summons may be 

issued against the wrong party, or the alleged offense 

may have been committed outside tribal territorial limits, 

resulting in a lack of court jurisdiction, or the complaint 

may not be sufficiently clear for the defendant or the 

court to know the precise nature of the charge or ordi-

nance violation. 

The judge should always endeavor to put substance 
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over form in interpretingtand applying the summons pro-

i 
cedure. In ot~er words, care should be exercised not to I 

! 
J 

be pverly techn,ical, but material defects warrant judicial 

f , , relief. If the defect is not a material one (e.g., minor 
j 
1 
I error in spelling), the issue should be reserved for formal 

trial, where all of the relevant facts can be determined. ;i 
't 

tl t 
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Warrants. The tribal court may issue a bench warrant 
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'Vlhen a defendant fails to appear in court as required by 

the summons and complaint. A warrant is basically a 

written order issued by a judge directed to a police offi-

cer to perform a specified act. In this instance, the 

warrant would direct the police officer to arrest the 

named individual to compel his or her appearance before 

the court> This is appropriate in many instances~ but it 
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should usually be preceded by a letter or other reminder 

for a second appearance, particularly when the alleged 

violator is a resident of the community and within the 

continual jurisdiction of the court. Warrants will be 

discussed to a greater extent in Chapter VII. 

Bail Procedure 

Like the summoning process, bail is another legal 

process to compel a defendant to appear for court proceed-

iugso In the instance where a defendant might be within 

the jurisdiction of the Indian court as the result of physical 

arrest and custody by tribal police, depending on the case, the 
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defendant might be required by the court to post an amount 

releas e which would be forfeited if the of money before 

defendant failed tot appear for later proceedings. And, 

like the summontng process, bail procedure will also be 

shaped byctertain minimum requirements of due process. 

The right of an accused to be released on bail pending 

trial is an attempt to find a middle ground between lock

ing up all those accused of crine or letting them all go 

free without any restriction. To limit the freedom of a 

accused of a crime is, in effect, a type of punisht person 

mente Loss of wages, separation from family, and the gener-

a1 hardship of detention can seriously and often permanent

ly harm the ac.::t}sed. Pretrial punishment violates the 

fundamental ~rinciple that even an accused is presumed to 

be innocent until he is convicted after a full and fair 

° 1 Therefore it is imu.ortant that accused persons tr~a • 

be given as much freedom as possible before trial. 

Again, the purpose of bail is to ensure that the 

f h o t ° 1 If there is no defendant will appear or ~s r~a. 

reason to suspect that the defendant \07ill fail to appear 

in court, the judge should release him on his own recogni

zance (solely the defendant's promise to appear later). 

In making this determination the judge should consider the 

following factors: 

" , 
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(1) the likelihood that the accused will fail to appear; 

r 
(2) his previous record of flight and criminal activity; 

(3) his ties with his family and the community; 

(4) his general reputation, and the statements of other 

reliable parties as to his assurances of not fleeing; and 

(5) his general financial circumstances. [See the sample 

"Recognizance Bond" form in the Appendix to this Chapter.] 

If release on the accused's own recognizance does not 

seem justified, there are several other options open to the 

judgeo He may release the accused to the custody of a 

I 
responsible person or to an officer of the court, for 

example, the probation officer. The judge may also re-

strict the travel of the accused. or restrict his associa-

tion with certain parties who might induce him to flee. 

The judge may permit the accused to work during the day 

while requiring confinement during the evening hours. 

Bail in the form of money should be used only as a 

last resort. It should not be used as a punishment or 

a fine, but should be used to insure that the defendant 

will appear for trial. In determining the proper amount 

of bail, the judge should consider the facts of each case, 

and not by using a pre-determined schedule. If the ac-

cused has little or no money, his right to bail must not 

be denied merely because of his inability to pay. How-

ever, the judge should take into consideration the fi-

, 
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nancial status of the ac.cused, and if the court's purpose 

will be served by requiring a small amount of bail in a 

particular case, the judge should exercise his discretion 

accordingly. 

For very minor offen.~'es, for example, minor traffic 

offenses, bail may be set in an amount equal to the amount 

of the fine which will be imposed if the accused is found 

guilty. This procedure allows an accused to forfeit the 

bail rather than appearing to answer the charge. An 

accused may find it to his advantage to pay the fine by 

simply forfeiting bail rather than, for example, take time 

off from work to appear in court to answer the charges. 

This procedure should be used very sparingly as it en-

A courages an accused to waive his right to a trial. 

judge must protect the right of the accused to have a 

trial on the charges and should never, intentionally or 

inadvertantly, pressure an accused into waivin5 that 

right. 

Where money bail is used to insure attendance at 

trial, the court should adopt a procedure which eliminates 

use of the bail bondsman. To obtain a bail bond, a person 

10%. of the amount of the bond in cash usually must put up 

and frequently must put up some type of collateral for 

the balance. Thus, if bond is set at $250, the defendant 

must pay the bail bondsman $25 and may have to pledge his 
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car or furniture as additional collateral. Even if he 

appears when the case is called for trial and is found 

innocent, he cannot get his $25 back--the bail bondsman 

keeps it as payment for paying the remainder of the bail 

amount to the court. Thus the defendant has been "fined" 

$25 even though the jury found that he was innocent. 

This injustice can be avoided by adopting the system 

now being used in all federal courts. Under this proce-

dure, if bond is set at $250, the defendant deposits 10% 

($25) with the clerk of court. If the defendant appears 

when the case is called for trial, he get his money back. 

If ~e fails to appear when called, the $25 is forfeited 

and he has to pay the court the balance ($225). He may 

also be charged with non-appearance, or "jumping bail", 

which is a crime under most tribal codes. This procedure 

is just as effective in making the defendant appear in 

court when required as is the use of a bail bondsman, but 

the defendant is only punished if he fails to appear when 

required. If he obeys the orders of tht: court he gets 

his money back. (See the sample "Appearance Bond" and 

"Order for Release of Defendant" in the Appendix to this 

chapter. ] 
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C. Arraingnment Procedure 

'i 
.1 i. In General 

The arraignment is the first formal court process that 

a defendant charged with the violation of a criminal ordi-

nance will face. The arraignment is built into the criminal 

justice system to sort out guilty and not guilty pleas, 

and to serve as the point at which a defendant will be 

notified of his constitutional rights. This procedure 

follows the summoning process and is usually combined with 

the bail process. 

In general, the purpose of this process is three-fold: 

1) to inform the defendant of the actual charges he 

faces; 

2) to make sure that the person charged is the defen-

dant and that he is within the Indian court juris-

diction; and 

3) to advise the defendant of his rights under the 

law, to have him make a plea before the court of 

either guilty or not guilty to the charges, and 

to make a decision on bail. 

Broadly defined, the arraignment of a person consists 

of calling him by name, reading him the charges he faces, 

and requesting from him his plea to these charges. It 

... is a very important stage and must be handled properly 

or a defendant may not receive the justice that the 
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criminal justice system promises the defendant under the 

Indian Civil Rights Act of 1968. And further, Indian court 

judges need to be especially skillful and knowledgeable in 

this area because statistics show that most cases on the 

reservation are terminated with a guilty plea at the ar-

raignment stage. Theref,.nrF.'.)' it is of prime importance 

that this guilty plea, when accepted by the trial judge, 

is done so with the best procedure and fairness possible. 

More specifically, the purpot:1es of the arraignment 

process are: 

A. To bring the defendant befqre the Court and to 

advise him of the specific nature of the charges 

against him. 

B. To advise the defendant of his rights under the 

Indian Civil Rights Act of 1968. 

C. To advise the defendant of the penalty which 

could be imposed if the defendant were found 

guilty of or pleaced guilty to the offense ~ 

charged. 

D. To ask the defendant to plead to the charges. 

The defendant can plead not guilty, guilty or 

no contest. 

E. If the defendant pleads not guilty or if a not 



--------~ ~-

108 CHAPTER II 

guilty plea is entered for the defendant by the 

Court, to set a trial date. 

F. If the defendant pleads gutlty or no contest, to 

impose sentence or set a date for sentencing. 

G. If a not guilty plea is entered, to determine 

whether the defendant is entitled to pretrial 

release and, if pretrial release is proper, what 

conditions and/or money bond are necessary to 

ensure the defendant's presence on the date set 

for trial. 

H. If a guilty or no contest plea is entered, to 

determine whether the defendant is entitled to 

release prior to the date set for sentencing and, 

if such release is proper, what conditions and/or 

money bond are necessary to ensure the defendant's 

presence on the date set for sentencing" 

ii. Arraignment Step-by-Step 

The court should set standard hours for arraignment, 

depending on it's caseload, and these hours should be 

strictly met. (All defendants should be in the courtroom 

about 15 minutes before the hour set for the court to 

commence arraignment.] The bailiff or clerk should 

start the court session at the time set for arraignment 

and during the clerk!s opening remarks the judge will. 

enter from his chambers and take his seat at the bench. 
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At the beginning of the ~rraignment session it is suggested 

that the judge make an opening statement or introductory 

remarks to those gathered in the courtroom. The judge in 

this statement should take care to make certain that 

everyone present understands the procedure to be followed. 

The following procedure for the arraignment, taken from 

the NAICJA Criminal Court Procedures Benchbook, is suggest-

ed: (an outline of points to be covered at an arraignment 

may be found in the Appendix to this section) 

A. Opening Statement 

Judge: "Ladies and gentlemen, an arraignment 

is being held by the Court in order 

to read the charges against each 

defendant, to advise each defendant 

of his rights and to ask each defen-

dant to enter a plea of guilty, not 

guilty, or no contest to these charges. 

Each defendant will be asked how he 

pleads to the charges. The Clerk will 

call each defendant's name. When a 

defendant's name is called, he will be 

asked to step befor~ the Bench and will 

be asked how he pleads to the charges. 

If the defendant is not ready to enter a 

plea with the Court at this time, a con-

109 
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tinuance may be granted at the request 

of the defenc;.l~.t and in the discretion of 

the Court. If a continuance is granted, 

a later date will be set at which time the 

defendant will be required to appear before 

the Court and to plead guilty, not guilty 

or no contest to the charges against him. 

The defendant may plead guilty, not guilty 

or, with the permission of the Court, no 

contest. If the plea is guilty, the defen-

dant admits the charges contained in the 

complaint. In that case, the Court will 

either set a date for sentencing or impose 

a sentence immediately. If the plea is 

not guilty, the defendant denies the charges 

contained in the complaint. In that case, 

the Court will set a trial date. If the 

defendant makes no plea, the Court ~Yill 

enter a plea of not guilty for the defen-

dant. In that case, the Court will set a 

trial date. If the plea is no contest, 

the defendant does no,l: admit the charges 

contained in the complaint but chooses not 

to defend himself against the charges at 
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a trial. In that case, if the Court ac-

cepts the no contest plea, the Court will 

set a date for sentencing or impose a 

sentence immediately the same as if the 

defendant had pleaded guilty. 

Pending the next proceeding in the case, a 

defendant may be released on bailor on 

personal recognizance under conditions 

determined in the discretion of the Court." 

B. ~earance of the Defendant Before the 

Bench for Arraignment 

If several defendants are being arraigned 

at one time, the Court asks them all to 

stand and be identified. The Court then 

explains their rights as indicated below. 

It is also recommended that a printed 

statement of a defendant's rights be dis-

tributed to each defendant prior to the 

arraignment. As each individual case is 

called, the Court asks the defendant if he 

heard his rights and if he understands them. 

If only one defendant is being arraigned, 

the Cou~t calls the case and then asks the 
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defendant to step before the Bench and 

be identified. After the identification, 

the complaint is read to the defendant and 

a copy of the complaint is given to the 

defendant. After the Court advises, the 

defendant of the charges against him and 

the possible penalty for the offenses' 

charged, the following dialogue should 

take place: 

"The Court will now explain your rights 

in further detail. 

1. If you plead guilty, the Court will 

consider the facts of the offense, any-

thing you want to say in your behalf, your 

background or reputation, and any past 

criminal record which you might have. From 

this information, the Court will impose 

sentence. 

2. If you plead not guilty, your case will 

be set for trial at a later date. If you 

and the Tribe are ready for trial now and 

all the witnesses are present, we may be 

able to hear the case later today, 

3. If you want a cont;:inuance to consult 
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CHAPTER II 

Judge: counsel, you may have one upon request 

until a later date set by the Court. 

4. If you are not sure how to plead, you 

should enter a plea of not guilty to the 

charge. 

5. If you plead not guilty, the Court will 

listen to your case or you can request a 

jury trial. 

6. You have a right to obtain counsel at 

your own expense. 

7. Any witnesses against you will be 

required to appear and testify and you 

have the right to cross-examine them and 

ask them questions. 

8. You have the right to a speedy and public 

trial. You have the right to trial by jury, 

which means by a Judge and six jurors, or 

if you give up your right to a jury trial, 

you may be tried by the Court, which means 

by a Judge alone. 

9. You have the right to be informed of 

the charges against you. 

10. You have the right to call witnesses 

in your own behalf and the tribal police 

will serve the subpoenas issued by the 

.......... ----.. __ . __ ._-.. 
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Judge: Court notifying your witnesses to appear 

and testify at your trial. 

11. At your trial, you may testify or you 

may remain silent. You cannot be compelled 

to testify because YO'l have the privilege 

against self-incrimination. Neither the 

Court nor a jury can infer guilt from your 

silence, nor can the prosecution make any 

argument at your trial inferring your gUilt 

from your decision to remain silent. 

12. If you are found guilty, you have the 

right to appeal by filing a request as 

provided in the Tribal Code. 

13. You have the right to file a writ of 

habeas corpus in the United States District 

Court if you feel your constitutional rights 

or your rights under the Indian Civil Rights 

Act have been violated. 

14. If you are in custody, you have the 

right to be released on bailor on your own 

recognizanc~ under conditions determined 

by the Court. 

15. You have been advised of your rights. 

Do you understand them as they have been 

explained to you? 
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Judge: 16. Do you have any questions? Do you 

want time to consult with an attorney prior 

to making a plea to the charges against 

you? 

17. Are you now ready to make a plea to the 

charges against you or do you wish a contin-

uance? 

18. If you wish a continuance, the Court 

will reset your arraignment for another 

date at which time you should be ready to 

enter a plea of guilty, not guilty or no 

contest at the new arraignment date. 

19. If you are ready to make a plea to 

the charge, how do you plead, guilty or 

not guilty?" 

C. In Case of A Request for Continuance: 

Judge: "In response to your request for a contin

uance, the Court will set the date for your 

arraignment at which time you must be pre-

pared to enter a plea of guilty, not guilty 

or no contest." 

D. In Case of A Plea of Not Guilty: 

Judge: 1. "Since you have entered a plea of not 

guilty, do you wish to be tried by this 

115 
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Judge: Court or do you wish a jury trial? 

2. You are entitled to a speedy and public 

trial, so I am setting a trial date of 

" 

(NOTE: The defendant should be given at 

least five (5) days to prepare for trial 

unless he consents to be tried at an earlier 

date.) 

Judge: 3. "Will you be ready to defend yourself 

against the charges on the date set? 

4. To ensure your presence in this Court 

on the date set for trial, the Court has 

determined to release you from custody 

under the following conditions: (Select A, 

B, or C with D.) 

a. On your own recognizance. 

b. Posting of cash bail in the amount of 

$_----

c. Post of a surety bond in the amount 

of $ 

d. Other conditions of your release 

are: (Here, state any special condi-

tions). 

E. In Case of A Plea of Guilty (Or No Contest): 

Judge: "You have made a plea of guilty (or no 

CHAPTER II 

Judge: contest) to the charges against you, Before 

this Court accepts your plea, the Court 

would like to ask you some questions:!1 

1. If defendant is not represented by an 

attorney: 

Judge: "Are you aware that under the Indian Civil 

Rights Act you have the right to retain an 

attorney at your own expense? ·'To consult 

with your attorney prior to entering a plea 

to the charges against you and to have your 

attorney represent you before this court? 

Do you now waive your right to retain an 

attorney at your own expense? 

2. Do you understand that you have an 

absolute right: 

a. to a speedy and public trial by 

jury; 

b. to the assistance of an attorney 

at your own own expense at all 

stages of the proceedings; 

c. to be confronted by the witnesses 

against you; 

d. to present evidence on your own 

behalf in defense of the charges 

against you; 

,I 
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Judge: e. to 4he privilege against self-

incrimination? 

3. Do you know What a jury trial is? Tell 

me what a jury trial is. Do you realize that 

by pleading guilty you give up your right to . 
a jury trial? Do you then give up your right 

to a jury trial?" 

(NOTE: See Boykin v. Alabama, 395 U.S. 238, 

23 L.Ed.2d 274, 89 S.Ct. 1709 (1969), where 

the Supreme COurt states that a defendant 

must personally and expressly waive his 

right to trial by jury. The waiver must 

be intelligent and with understanding of 

the consequences.) 

Judge: 4. "Do you understand fully the charges 

which have been made against you? What is 

the name of the charge to which you want 

to plead guilty? What does a person have 

to do to be guilty of that charge? 

5. Do you understand fully the possible 

penalty which may be imposed aginst you if 

your guilty plea is accepted by this Court? 

What is the maximum sentence for -----
?" ----
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(NOTE: See Boykin v. Alabama~ 395 U.S. 238, 

23 L.Ed.2d 274, 89 S.Ct. 1709 (1969) for the 

Supreme Court's analysis of the requirement 

that a defendant understand the nature of 

the cnarges against him and the possible 

consequences of a plea of guilty to those 

charges.) 

6. "Has anyone threatened you or forced you 

to plead guilty, such as the police or the 

prosecutor? 

7. Has anyone at all brought any kind of 

pressure on you to plead guilty? 

8. Are you making this plea of your own 

free will?" 

(NOTE: See McCarthy v. U.S., 394 U.S. 459, 

465, 22 L.Ed.2d 418, 424, 89 S.Ct. 1166, 

1170 (19-69) for the Supreme Court's require-

ment that a plea of guilty be entered vol-

untarily. ) 

9. "Has anyone promised you that this 

Court would go easier on you or be more 

lenient with you if you pleaded guilty?" 

(NOTE: A plea of guilty or no contest 

induced by a promise made by the prose-

cut ion to limit the sentence imposed or 

~-, , 
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to dismiss additional or more serious 

charges is nevertheless a valid plea. The 

plea must only be a voluntary and inte11i-

gent choice among the alternatives open to 

the defendant. See: Brady v. u. S." 397 

U,S. 742, 751, 25 L.Ed.2d 747, 758, 90 S.Ct. 

1463, 1474 (1970) and North Carolina v. 

Alford, 400 U.S. 25, 27 L.Ed2d 162, 91 S.Ct. 

160(1970). In every case in which a guilty 

plea is accepted where it is disclosed that 

a bargain has been reached between the prose-

cutor and the defendant, the terms of the 

agreement should be fully disclosed to the 

Court and for the record) 

10. "Are you pleading guilty because you 

are actually guilty? 

11. Did you conunit the act or acts which 

are charged against you in the complaint?" 

(NOTEl The Supreme Court has upheld a 

guilty plea entered by a defendant who 

stated that he wanted to enter a plea of 

guilty even though he refused to admit his 

guilt where a factual basis for the plea 

existed. See: North Carolina v. Alford, 

400 U.S. 25, 27 L.Ed.2d 162, 91 s.et. 1~0 
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(1970). If'such a plea is made~ the Court 

should require the prosecution to state for 

the record what facts exist which would be 

offered at trial to prove the defendant's 

guilt. 

F. Non-acceptance of A Plea of Guilty: 

Judge: 1. "This Court is not going to accept your 

plea of guilty, but 117ill enter a plea of not 

guilty for you for the following reasons: 

2. The Court will set a trial date for 

" 
G. Acceptance of A Plea of Guilty: 

Judge: 1. "This Court is satisfied that you are 

aware of the nature of the guilty plea 

which you have made and of the consequences 

of such a plea, that you have made the plea 

voluntarily and that a factual basis exists 

to support your plea of guilty. Therefore, 

the plea of guilty which you have made will 

be accepted and this Court finds you guilty 

as charged. 

2. Do you have any thins to say in your 

behalf before sentence is imposed on you? 



-----------------------------------------------------------------------------------~'~c 

CHAPTER II 
CHAPTER II 

123 

J Judge: 3. Are there any facts which you would like 

the Court to consider before sentence is 

imposed on you? 

4. The Court now requests that the prose-

Judge: 5. In case·of immediate sentencing: "It 

is the jUdgment of this Court, considering 

all the facts and circumstances, that you 

be sentenced as follows: " 
cution come forward and state for the record 

those facts which would have been offered 

at trial to prove this defendant's guilt 

-------------------
(Penalty to be governed by the provisions 

of thE.' Tribal Code.) (See "Sentencing", 

§4.B. of this chapter) 
had the defendant entered a plea of not 

Judge: 6. When sentence is set for a later date 
guilty. The prosecution shall also state 

(in lieu of 2,3,4,5): "This Court sets the 
any facts of aggravation, mitigation or 

date of at which time 
relevant aspects of the defendant's back-

you will be present in this Court and 
ground to assist the Court in imposing 

sentence will be imposed upon you." 
sentence in this case." 

["NOTE: The prosecution will at this time 

be allowed to make a statement. The Court 

(NOTE: At the later date set for sentencing, 

the Judge will follow the provisions of 2, 

3,4,5, above.) 
may question the prosecution concerning 

7. Release Conditions: (Use one of the 
any facts which are relevant to the guilt 

alternatives listed below.) 
of the defendant or to the sentence which 

Judge: a. "In the meantime, you shall remain 
should be imposed. Thus, the record will 

in custody until the date set for 
contain the plea of the defendant and 

sentence." 
sufficient facts to justify the court's 

b. "In the meantime, your present 
acceptance of the guilty plea. The Court 

release conditions will be continued 
will also be provided with important facts 

to assist it in determining the appropriate 
until the date set for sentencing." 

c. liThe Court hereby establishes the 
sentence to be imposed.J 

following conditions for your 

, 
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release as follows" 

(Select (1),(2),or(3), with (4». 

(1) "On your own recognizance. lI 

(2) "Posting of cash bail in the 

amount of $ " -----
(3) "Posting of a surety bond in 

the amount of $ " ------
(4) "Other conditions of your 

release are:" (here, state any 

special conditions.) 

[See the sample "Notice of Rescheduled Arraignment" and 

"Advice of Rights" in the Appendix to this chapter] 

iii. A Special Note About Guilty Pleas 

The voluntariness of the defendant's plea is the 

prime consideration in evaluating a guilty plea by a 

defendant. It must be noted that a guilty plea is not 

merely a confession but is equal in law to a conviction 

with all the ramifications of a conviction. 

When looking at the voluntariness of a guilty plea, 

the judge should consider the "totality of the circum-

stances" under which the plea was made. If the plea 

was induced by improper physical or mental pressure or 

threats of the same or,before entering the plea, the 

defendant was fiot fully aware of the consequences of 

his plea, the plea should not be accepted by the court. 
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When evaluating promises made to a defendant by the prose-

cutor, in any case where the promises were not performable 

at all or were, contrary to the defendant's understanding, 

not within the power of the prosecutor, or were disregarded 

once their purpose was accomplished, the defendant should 

not be allowed to enter a guilty plea without reconsider-

ing his position. This is because any plea made under these 

circumstances was inrluced or coerced illegally. 

Before accepting a plea of guilty from a defendant, 

the judge must insure that the defendant understands the 

nature and consequences of his plea. The judge cannot 

merely ask whether the plea is understood and accept a 

"yes" answer. He must carefully explain what the plea 

means in practical terms and require that the defendant's 

responses show that he understands what he is doing. In 

each case, the judge should compare the acts of the defen-

dant with the elements of the crime the defendant is 

charged with to determine if a factual basis exists for 

the charges. The judge can get information regarding the 

defendant's actions from the complaint or by questioning 

the defendant when he appears in court. And, before the 

plea is accepted, the defendant should be informed by the 

I judge of the maximum and minimum sentence he could possibly 

receive if convicted and also whether or not probation is 

availabJe if he is convicted. 

, ,-
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The United St~tes Supreme Court has pointed out that 

understanding the meaning of the plea requires that the 

accused fully comprehend the nature and meaning of the 

charge, what acts constitute guilt under that charge, and 

the consequences of pleading guilty. Edwards v. U;S., 

358 U.S. 847. The judge must ask the accused whether he 

understands that, by pleading guilty, he will lose the right 

to a jury trial and the right to inform the court of other 

facts which the defendant may want to make known. 

Even if the accused is repr~sented by counsel, the 

judge still must satisfy himself that the defendant under-

stan4s the charges and the consequences of a guilty plea. 

The presence of counsel does not eliainate the judge's responsi-

bility to make a full explanation to the defendant. In 

addition, if the accused desires to waive his right to 

counsel, the judge, before accepting the waiver, must make 
I' 

sure the defendant understands the nature and seriousness 

of the offense. Only then can the accused understand the 

importance of counsel and the effect of such a waiver. 

Von Molthe v. Gillies, 332 U.S. 708. The judge must be 

personally convinced that there is a factual basis for 

the guilty plea. If the judge does not believe that the 

accused is guilty of the' crime charged, he must not 

accept the plea even if the defendant insists that he is 

guilty. 
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iv. Summary -'Guilty Pleas 

In sum, the defendant must: 

a. 

b. 

c. 

d. 

plead voluntarily; 

understand the nature of the charge and consequences; 

have the possible penalty clearly explained to him; 

and 

understand he is waiving a J'ury t '1 h r1a , w ich he is 

entitled to. 

Only literal compliance with the above procedure will 

carry out it's two purposes to: (1) assist the judge in 

making certain that the guilty plea ' 1 1S tru y voluntary; 

and (2) to develop a complete record to support his decision 

in a subsequent post-conviction attack on the judgment. A 

detailed record kept at all arraignments is the only way 

a judge can show on appeal or in a later trial that the 

defendant was fully informed of his rights and the crime 

with which he was charged, and that the judge fulfilled his 

responsibilities in protecting the rights of the accused. 

A simple form can be used--filled out and signed by the 

judge or clerk--which shows that each step has been follow

ed and that defendant's rights have been protected. [see 

the sample "Acceptance of Plea of Guilty" in the Appendix 

to this chapter] 
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CHAPTER II 

vo Plea Bargaining 

Plea negotiations by prosecutors with defendants or 

defendant's counsel are a common occurrence. The most 

COl!lIll.on arrangements in "plea bargaining" are: (1) plead-

ing guilty to a lesser included offense; (2) dismissal of 

some of the charges in the complaint or other charging 

paper; and (3) reconmendations by the prosecutor to the 

court as to the sentence the defendant should receive for 

committing the offense. IVhere sentence recommendation is 

used, the prosecutor, in return for a plea of guilty by 

the defendant, agrees to recommend to the court a sentence 

favqrable to the defendant. This recommendation could 

take the form of a shorter than usual sentence for the 

offense, a reduced fine, a recommendation for probation, 

or a suspended sentence or a combination of the above. 

Sentence recommendation is a relatively new idea in 

plea bargaining and the judge should be careful to see 

that the defendant receives the recommendation he bargain-

ed for from the prosecutor. IVhen the defendant pleads 

guilty to a lesser included offense, the court should be 

advised that this is what the prosecutor has recommended 

or agreed to and the court usually is allowed to accept 

or reject such a plea without being bound by the prose-

cutor's promise but the court in most instances certainly 

should give favorable consideration to the recommendation. 
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Where a prosecutor agrees to dismiss some of the charges 

against the defendant in return for a guilty plea to the 

remaining charges, the prosecutor should move for dis-

missal of the charges as agreed by the defendant. 

The defendant should enter his plea after the prose-

cutor has advised the court there is a disposition to be 

made in the case. Once the defendant has pleaded the 

prosecutor should move for dismissal of the remaining 

charges and usually these charges should be dismissed 

as a matter of course. 

As noted, a prosecutor can bargain with a defendant 

or his counsel regarding a guilty plea. However, if the 

prosecutor promises something he cannot control, then he 

has induced a plea from the defendant and the judge should 

refuse to accept a guilty plea from such an individual. 

For example, if a prosecutor promises a defendant a 

suspended sentence without telling the defendant the 

bility to deal with the defendant fairly in negotiating 

judge is the only one who can set the penalty and all the 

prosecutor can do is recommend a certain sentence in a 

given case, the judge should refuse to accept the defen-

dant's plea~ Only if the prosecutor promises something 

within his control in return for a guilty plea can the 

plea be accepted by the court. 

Both the prosecutor and the judge have a responsi-

i 

~ 
I 
II 
l( 
f, 

H d 
lj 
~ i 
U 
Jl 
i 1 
I' 
II 

;\ 
i; 
I! 

rl 
Il 
, I 
~ . ~ 

i :: 
If 

I ,~ 
1 i 

, 



- - .. ---~, ~-~~~ 

~->.--- .... -..-~-- --,--

130 
CHAPTER II 

and accepting a guilty plea. As noted above, the prose-

cutor has limits on the type of promise he can make to a 

defendant in return for a plea of guilty. Briefly it can 

-be said that if: (1) the prosecutor makes a promise to 

do something which he does not have control over or (2) 

fails to keep the promise as the defendant believes it 

was made, the prosecutor has overstepped his li~its and 

a guilty plea tendered where such circumstances exist 

cannot be accepted by the judge as voluntary. 

Other problems may confront a judge with regard to 

a guilty plea. Just as the prosecutor can't induce a 

defendant to plead guilty, neither can the judge. It is 

a common practice in many jurisdictions to give persons 

pleading guilty lighter sentences than persons convicted 

by a court or jury. However, the judge should never try 

to influence a defendant to plead guilty by telling him 

that persons who plead guilty usually get lighter sentences 

than persons who are convic~ed by the court or a jury. 

The reasoning behind this prohibition is that in mention-

ing the possibility of a lighter sentence to the defen-

dant the judge is putting a price on the right to trial. 

In a few jurisdictions it is common for the prose-

cutor to ask the judge what sentence a defendant might 

expect in a given case considering the defendant's acts 

and past record. If the judge promises the prosecutor 
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he would sentence the defendant to a certain term given 

the facts in the case, he must give the defendant that 

sentence or a shorter one or withdraw the defendant's 

plea of guilty. In other words, if you promise a defen-

dant a sentence in a given case, if you change your mind 

for any reason you must withdraw the defendant's guilty 

plea and allow him to replead in light of the changed 

circumstances. This principle also is applicable to the 

prosecutor. If he changes his mind with regard to a 

promise or bargain ~ade with the defendant, the defendant 

must be so informed and allowed to plead again. 

,The rule for deciding when to allow a defendant to 

withdraw his plea is usually expressed as a means of 

correcting a "manifest injustice." A judge should order 

.~~:: .. 

a defendant's plea withdrawn or allow the defendant to 

withdraw his plea, even after a defendant has been sentenced 

if it appears the ends of justice would be better served 

by allowing the defendant a chance to reconsider his plea. 

Plea withdra~val will usually occur in cases where the 

court is presented with new evidence that: (1) the defen

dant did not commit the act; or (2) a bargain made by the 

prosecutor with the defendant was not kept. 

vi. Questions 

1. What is the nature and purpose of an arraignment? 

" 
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20 Why should a judge explain the effect of a guilty 
plea to a defendant? 

3. Does the Civil Rights Act of 1968 apply to arraign
ments or only to trials? 

4. Is a defendant entitled to an attorney at an 
arraignment? What if he cannot afford to pay 
for one? 

5. rlliat action should the judge take if a defendant 
does not show up for arraignment? Would it make 
a d:tfference if the judge saw the defendant that 
morning leaving on a fishing trip? 

6. Suppose the defendant pleads guilty and then 
appears to be lying when he tells the court about 
the circumstances of the offense. Can the tribal 
court calIon additional witnesses to clarify the 
circumstances of the offense to aid the judge in 
imposing sentence? 

. 7. Tom White has just been charged with possession 
of stolen property, a watch that was found in a 
search of his car. He pleads guilty to the charge, 
but the judge thinks he is covering up for someone 
else. Does the judge have to accept Tom's plea? 
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D. The Judge and the Jury 

i. In General 

Jury trials are required by the United States Constitu-

tion in both criminal and civil cases. The Seventh Amend-

ment which became effective in 1791 provides: 

In suits at common la~v, where the value 

in controversy shall exceed twenty dollars, 

the right of trial by jury shall be pre-

served, and no fact tried by a jury shall 

be otherwise re-examined in any court of the 

United States, than according to the rules 

of the common law • 

Although the right to a jury trial in criminal cases has 

been held by tpe United States Supreme Court to be funda-

mental to the American scheme of justice and thus required 

in state criminal proceedingfl by the "due process!! re

quirements of the Fourteenth Amendment, the federal con-

stitutional guarantee of a jury trial in civil cases has 

not been incorporated into the Fourteenth Amendment and 

does not bind the states. As the federal constitution is 

concerned, a state is free to modify or even abolish trial 

by jury in civil cases as long as its system does not deny 

"due process" or the equal protection of the law to liti-

gants in state court. 

The 1968 Indian Bill of Rights, 25 U.S.C. § 1302, 
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follows the same pattern as that for the states. A defen-

dant in tribal court accused of a criminal offense punish

able by imprisonment is entitled, upon request, to a trial 

by jury of not less than six persons. The Indian Bill of 

Rights does not require jury trials in civil cases although 

, b h" 1 t'" d the parties are ent~tled to ot equa protec ~on an 

"due process," con.cepts which will be further explained 

in Chapter 3. Although not required by federal law, most 

tribal constitutions and tribal codes do prov;i.,de for jury 

trials in civil as well as criminal cases. But, as de-

veloped in the following discussion, the judge in jury 

case~ is still the predominant figure. He must select 

the jury, insure they are qualified, insrruct them as to 

what the applicable law is and even set aside their verdict 

when necessary. 

Demand for Jury Trial. The Indian Civil Rights Act 

requires a jury trial upon request for all persons who 

face imprironment as punishment if convicted as accused. 

In all cases (unless the tribal councilor tribal court 

have rules providing for a jury trial a$ a matter of right 

or in the discretion of the tribal court) the party to the 

suit who desires a jury trial must request one. In civil 

cases, in the absence of a demand for a jury trial, it is 

usually considered that both parties waive their right to 

a jury trial and accede to having their case tried by the 
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judge. In cri~minal cases, the judge must ir;'orm the defen-

dant at ~rraignment, as previously noted, of his right to 

a trial by a jury. 

Waiver of a Jury Trial. Subsection 10 of the Indian 

Civil Rights Act requires that in 8. criminal case, waiver 
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of a jury trial can only be done by the defendant and 

should be agreed to by the court and the prosecution. 
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Their agreement is not a requirement, but should be taken 

into consideration. The defendant's waiver must be 

specific and not implied or inferred from the acts and 
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words of the defendant or his attorney. There must be 

expr~ss waiver by written stipulation to the court or by 
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oral waiver in court by the defendant or through his 

attorney in the defendant's presence. It should be clear 
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to the tribal judge that the defendant understands that 

by 'vaiV'ing the right to trial by jury he submits his case 

to the judge who is to deterl'lline the truth of the facts 

presented during the trial and apply the law to these 

facts. 

As a general rule, once a waiver has been given, it 
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cannot be withdrawn except as provided by law, by rules 

of court procedure, or in absence of these, in the discre-

tion of the court. 

The procedure for withdrawing a waiver for jury trial 
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case and involve the following: (1) that the prose

cution agrees to withdrawal; (2) that the court agrees 

to withdrawal; (3) that the withdrawal request is based 

upon valid reasons; (4) that the request is made before 

the other party has acted in detriment to its case; and 

(5) that the request is made with sufficient time to 

select a jury and still allow the trial to proceed as 

scheduled. 

It must be remembered that local law and custom is 

the determining element in allowing withdrawal of waivers 

and providing the procedures to be followed. 

In Federal Rules of Criminal Procedure, 23(a), all cases 

required to be tried by J'ury must b t . d e rle accordingly unless 

the defendant waives his right to t . 1 b rla y jury in writing, 

approved by the court,and con~ented to by the prosecution. 

Once the waiver is made, withdrawal of the waiver is ordin

arily within the discretion of the court. The facts and 

circumstances will very often determine whether withdrawal 

is allowed. The tribal court should also consider the 

facts and circumstances of each case when withdrawal is 

requestedo 

In civil and criminal cases not involving possible 

impri.sonment, trial by jury is ~ a matter of right, 

unless local law provides otherwl' se. f." Ivnen trial by jury 

is not a matter of right, 't" b 1 1S lncum ent upon the party 

.. -
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desiring trial by jury to demand a trial by jury. Ifa 

party does not make demand~ the court considers in the 

absence of demand that both parties have waived any right 

to trial by jury. 

Rule 38(d) of the Federal Rules of Civil Procedure 

provides that unless ,the parties to the suit demand a 

trial by jury in accordance with the procedures for demand, 

the right to trial by jury will be considered waived. 

[See the sample "Accepting Waiver of Jury Trial" in the 

Appendix to this chapter.] 

ii. Jury Selection 

a. In general 

The Anglo-American tradition of trial by jury, 

both in civil and criminal cases, requires an impartial 

jury drawn from a cross-section of the community. 

This does not mean, of course, that every jury must 

contain representatives of all the economic, social, 

religious, racial, political, and age groups of the 

community. But it does illean that prospective jurors 

shall be selected by court officials without system-

atically--intentionally or unintentionally--excluding 

any group from jury service. Jury competence is an 

individual rather than a group or class matter. The 

method used to select jurors ~left largely to the 

discretion of the individual courts, but procedures 
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must be developed which do not favor or discriminate 

against any group. Thiel v. Southern Pacific Co., 

328 U.S. 217 (1946). 

\fuile the mechanics of jury selection may vary 

according to the size of the court and the number of 

jurors needed, the basic procedures used in all juris-

dictions are generally quite similar. There are 

generally four stages in jury selection: 1) estab

lishing the jury list; 2) selecting a jury panel; 

3) filling the jury box; and 4) examination of the 

prospective jurors. 

b. Establishing the Jury List 

The first stage in jury selection is the most 

time-consuming because it involves drawing up a list 

of prospective jurors. The list should be made far 

in advance of the time a jury will be needed for 

trial. The method used for selecting names must in-

sure that the list contains a cross section of all 

members of the community within the jurisdiction of 

the court. While a minimum age must be established, 

it is not proper to exclude groups because of income, 

religion, or sex. In state and federal courts, jury 

lists are usually based on voter registration or tax 

rolls, but an Indian court probably can use tribal 
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membership rolls.* 

Some states automatically exclude certain older 

persons, women with young children and persons with 

certain occupations, for example, doctors and teachers, 

from the jury lists. Such automatic exemptions are 

generally not favored and the better practice is to 

allow certain persons to exclude themselves because 

of old age, family responsibilities, or occupation. 

One simple way of selecting a jury list is to 

estimate the number of jurors who will be needed 

during the next year or two and establish a ratio 

between the number of jurors needed and the number of 

adults on the tribal rolls. If, for example, the 

court anticipates twenty jury trials during the next 

two years and a panel of twenty is needed for each 

trial, a jury list of 400 names will be required. 

If the tribe has 4,000 members, but half are children 

£E live off reservation, one out of every five eligible 

members will be selected for the jury list. The court 

clerk or jury commissioner (not the tribal secretary 

*It is generally assumed that non-members and 

tribal members living off reservation need not be 

included on the jury lists, alth\7'ugh as a policy 

matter, the court or tribe may decide to include them. 
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or. a B.I.A. official) must then go through the rolls 

and select every fifth name for the jury list. This 

selection process must be done strictly mathematically; 

the clerk MUST NOT attempt to pick persons whom he or 

she feels will be good jurors. The clerk HUST pick 

every fifth name. 

c. Selecting a Pane! 

Once the jury list has been completed, panels may 

be selected from the list whenever they are needed. 

The panel is a smaller group of potential jurors from 

which the final jury of six will be chosen. The panel 

is selected by drawing names at random from those on 

the original list. Experience will determine how 

many potential jurors need to be called to get the 

six who will hear the case. One might start by calling 

20-25; the number then can be increased or decreased 

as required. An easy method is to write the name of 

each person on the jury list on a separate slip of 

paper and then place all the slips in a box. The 

clerk can draw out the required number of names for 

each panel. 

Although the actual selection of jury lists and 

panels is an appropriate job for the court clerk, the 

chief judge is responsible to see that the jury is 

properly chosen and that it represents a cross section 
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of the community. The judge will also have to rule 

on all requests to be excused from jury duty. [See 

the sample "Jury Summons/Affidavit of Service" in the 

Appendix to this chapter.] 

d. Filling the Jury Box 

The court clerk or jur.y commissioner must estimate 

the number of jurors to be called or summoned in order 

to be sure to have enough left after all excuses to 

be exempt from jury duty have been approved and pre-

emptory challenge'.s and challenges for cause (concepts 

which will be explained in later sections of this 

chapter) have been made: In making such an estimate, 

the clerk will have Ito consider the type of the case 

to be tried, who the parties are, hm.,r long the trial 

may last, if either or both sides are represented. by 

attorneys and how much publicity there has been about 

the case in the community. Where the law and order 

code provides for a six-member jury with three pre-

emptory challenges r-er side, the clerk may ~.,rant to 

call 20-25 jurors. 

The jurors should meet with the clerk at least 

30 minutes before the case is called for trial. In this 

way the clerk can see how many people have failed to appear. 

t 

, 
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She can also check to insure that each is qualified and 

I if any seek to be excused they can be taken to the 

I 

\ 

judge. 

The jurors are then taken to the courtroom and 

seated in the spectator section (an area should be 

reserved for them so they will not come in contact 

with any of the parties, witnesses, their relatives 

or attorneys). The case is called for trial and 

the examination is begun. 

eo Examination 

Before a juror can be selected to hear a case, he 

must be questioned to de'termine whether he or she is 

competent (mentally and phYSically capabJe of serving 

on the jury) and impartial. The examination of pro-

spective jurors takes place before any of the matters 

of the trial are discussed in court. Normally the 

examination is referred to as the "voir dire" of the 

jury. "Voir dire" is a french term which literally 

means "to speak the truth", and in practice refers 

to the process of examination of a jury panel in order 

to select a qualified and unbiased trial jury. The 

general purposes of the voir dire examination are: 

(1) To determine "tvhether the jurors meet the 

qualj.fications for jury service set out in 

tribal ordinances (for example, that the 
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juror is an Indian and is not a ninor); 

(2) To determine whether any grounds exist for 

challenges for cause (a term to be explained 

shortly); and 

(3) To provide the parties with sufficien~ infor~ 

mation that they may exercise intelligently 

their right to make preemptory challenges 

(also to be explained shortly). 

In general a juror should be excused on a challenge 

for cause if his relationship to a party or his attorney 

by blood, marriage, or business ties is such that par-

tiality could be presumed, or in any situation where 

he admits to bias or prejudice concerning the merits 

of the particular case before the court. 

lfuether these grounds exist is usually developed by 

the answers of the juror through the questions on voir 

dire examination. Sometimes a juror will admit to some 

past or present connection with the party, or to having 

overheard information about the case or having read a 

newspaper about it and formed an opinion on it. The 

juror can then be asked whether he can disregard the 

prior experience and decide the case according to the 

la'v and the evidence presented at the trial. Notwith-

standing an affirmative answer to such a question he 

may still be challenged. Whether or not to sustain 

, 
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j 
the challenge rests within the sound discretion of the 

judge. In ruling on these challenges the judge will 

need to revievl all the answers of the jurors to de-

termine, if taken as a whole, they indicate bias or 

prejudice. E.ach side ordinarily has an unlimited 

number of challenges for cause. 

During voir dire, the prospective juror can be 

asked questions: 1) solely by the judge, 2) solely 

by the tribal prosecutor and defense attorney, or 3) 

in order by all three parties. It is in the judge's 

discretion to decide what procedure to follow. 

In most federal courts all questions are asked by 

the judge, although the parties or their attorneys may 

submit questions for the judge to ask. No matter which 

method is used, the judge must make sure that the 

questions are proper and are used only to determine 

the juror's ability to be impartial. The "voir dire" 

examination should never be used as a means of con-

vincing the jury that either party should prevail. 

The method used by federal courts insures that the 

questioning will be proper and will not be used as an 

opportunity for the attorneys to present their sides 

of the case before the trial begins. Under this method 

the judge draws up a list of questions designed to 

discover whether the jurors will be biased. He tells 
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parties or their attorney what questions he will ask 

and giv~s them a chance to submit additional written 

questions which they feel are necessa' J" to obtain an 

impartial jury. If the judge finds that the questions 

are proper he adds them to his list. 

Examination by the Judge o Before the judge questions 

the jury panel, he should impress on all of them the im

portance of jury duty and the great responsibiV.ty which 

is given to them. He should explain the problems involved 

in the case before the court, and in a general way familiar-

ize the jury with some of the essential facts set out in 

the pleadings. After these preliminary matters, the judge 

asks the panel specific questions which pertain 'to possible 

bias, opinions of the case they may have formed in advance, 

relationships to the parties or counsel, a similar eJi:peri-

ence in their own lives which would influence their judg-

ment, or a financial relationship with any of the parties. 

vlhat has been said in previous lessons about the impartiality 

of the judge applies equally to the impartiality of the jury. 

The judge by his questions must try to uncover any factors 

which might lead to a biased judgment by a member of the 

jury. 

The following procedure is suggested if the judge wants 

to begin the general or specific questionning of the pro-

spective jurors. 
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Immediately after court has been called into session 

and the judge has determined that the parties are ready 

for trial, he should make some brief introductory remarks 

to the assembled jury panel. 

The following is suggested: 

"Good morning (or afternoon), Ladies and Gentlemen of 

the jury pane . 1 Today we Will hear the case of _______ __ 

Tribe vs. Defendant. -----------------
"You people have been selected for the jury panel and 

from your number there will be chosen six (or some other 

number) persons to hear this case. The prosecution and 

defense will have an opportunity to ask you some specific 

determine if you should sit in this case. but questions to 

before this is done I will direct some general questions 

to all of you. First, please rise and you will be sworn 

concerning the answers you will give to the questions to 

be asked of you. 

"Do you solemnly swear th~lt you will truthfully answer 

any questions concerning your qualifications to serve as 

during the present term of this court SO HELP YOU jurors 

GOD." 

then ~nstruct the court clerk to draw The judge must ... 

six names from t e Jury ~s . h ' l' t Prior to this, all names 

have been placed on slips of paper and put into a box. 

The judge at this point says: 
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"When your name is drawn and called, please take a 

seat in the jury box." 

After six names have been called, the judge will then 

proceed as follows. 

"You ladies and gentlemen who have taken a seat in the 

jury box, please listen closely as I ask certain questions. 

The others of you who are on the jury panel should also 

pay close attention, because the same questions will proba-

bly also be asked of you. 

"1. The defendant is on trial today charged w'ith (state 

the offense and briefly describe the charge by re-

ferring to the complaint). Have any of you heard any-

thing about the case, or do you have any prior ~nowledge 

of it? 

2. Now to this charge fhe defendant has pleaded not 

guilty. Throughout the trial he is presl1med to be 

innocent until his guilt is proved beyond a reasonable 

doubt. The prosecution or the tribe has the burden of 

proving this guilt. Do you understand that the defen-

dant has these rights and do you agree with them? 

3. Is there anything in the type or kind of charge 

involved that would make you prejudiced against the 

defendant, or difficult to judge the case? 

4. Are any of you closely related to the defendant? 

, 
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5. Is there anything that you can think of which would 

make it impossible for you to give the defendant a fair 

and impartial trial?" 

[See the sample Jury Questionnaire in the Appendix to this 

chapter] 

Prosecution and Defense Examination. After the judge 

has asked the questions listed above and any others he 

may have, counsel for prosecution and defense usually have 

the opportunity to conduct a voir dire examination of the 

six prospective jurors in the box by asking questions. 

Thus counsel for both sides are merely asking questions 

which relate to the juror's ability to be fair and im-

partial in judging the case. 

The kinds and types of questions the prosecution and 

defense may ask on voir dire examination cannot be set 

forth in this manual because of their specific nature to 

each case. The judge must exercise common sense in de-

termining the nature of the questions he should or should 

not permit. In ruling on these questions he should be 

guided by the legal proposition that the purpose of yoir 

dire questioning is to obtain for both prosecution and 

defense fair and impartial jurors without any bias or 

prejudice for or against either side. 

To assist both sides in selecting a jury, each has 

an unlimited number of challenges for cause. Thus, if a 
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particular juror is partial, biased or prejudiced for or 

against one side, he would be challenged for cause on the 

ground he is not fair and impartial. In a challenge for 

cause the judge 'is being asked to excuse or disqualify 

that juror. In ruling on these challenges the judge will 

need to review all the answers of the juror to determine, 

if taken as a whole, they indicate a bias or a prejudice. 

If both sides are not represented by counsel the judge 

must assume a greater role in the voir dire examination in 

order to see that only fair and impartial jurors are se-

lected. 

Exercise of challenges 

a. When the prosecution and defense have completed 

·their voir dire questioning of the six prospective 

jurors, the judge should ask each side to approach the 

bench to exercise their challenges. The exercise of 

challenges should be done in a low tone ~f voice so 

that it is outside the hearing of the jury. The normal 

procedure is that the judge asks both sides if they 

have any challenges for cause, and if so, to state them. 

As the challenge is made to the specific juror, the 

judge ,.;rill rule on it by either allowing or denying 

the challenge. If either side is not represented by 

counsel, the judge will have to exercise the challenge 

for cause, 

---~~c.! 
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b. In almost all courts the defense and prosecution 

have what is called preemptory challenges. These may 

be axercised without the necessity of having to state 

the grounds or reasons for such. In other words, abso-

lutely no reason at all need be given fo:1:' the exercise 

of a preemptory challenge. It may be that the party 

challenging the juror does not like the way the juror 

is dressed. His reasoning can be that arbitrary. The 

'ltumber of preemptory challenges for each side should 

be set by the rules of the court. If this has not 

been done, it is suggested that a total of three pre-

emptory challenges per side is adequate. 

If either side is unrepresented, the prosecu.ting 

or complaining witness and the defendant should be 

informed of the right to exercise preemptory challenges, 

the number available, and the method by \vhich they are 

Continuation of jury selection process. After the 

first six jurors in the box have been questioned by the 

judge~ the prosecution and deferlse, and preemptory challeng-

es and challenges for cause have been exercised, those 

jurors left in the box will constitute a part of the trial 

jury. The remaining seats will be filled by new prospe.c-

tive jurors when the judge instructs the clerk to call the 

required number of names. The same process of jury se-

, . 

, I -

A -

-----~--,'-------;--,~.~ •. -. '''C; 

.. _- .-~-- ... ~. .. t 

CHAPTER II 151 

lection will begin again and continue until six jurors 

have been chosen. If none of the original six y1ere challeng-

ed, they would, of course, compose the jury. 

All remaining jurors who have not been selected should 

be told that they are excuaed until a later date. 

iii. Jury Control 

Once the jury has been selected, it must be sworn. 

The oath given to the jury should be administered in a 

solemn way to impress them with the importance of their 

role in the administration of justice. The oath is ad-

ministered by the court clerk or judge, and could be as 

follo\'1s: 

Do you solemnly swear that you will truly and fairly 

try this case between the Tribe and the -------
defendant, so help you God? 

This simple ceremony sets the tone for the entire 

trial i:, the minds of the jurors. The judge must then 

instruct the jury on their responsibilities both in and 

out ~~ court~ He has to explain that once they leave 

the courtroom they cannot talk about the matters of the 

trial until the trial is completed. (A sample jury in-

struction is included in the Appendix to this chapter.) 

If a flagrant violation should arise, the judge may use 

! 
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the contempt power to discipline a delinquent juror. The 

jurors are officers of the court as long as they are in 

CHAPTER II 

other matters which the court feels will aid the juror in 

his deliberations. 

153 

the process of hearing a case. As officers, they fall 
During the course of the trial some jurors may want to 

under the direct supervision and control of the judge. 
take notes to aid them in following the facts ~'lhich are 

·-~t 
\ .-----~ To preserve the integrity of the jury during the trial, 

presented. Centuries ago this practice was forbidden be-

there should be a jury room available which is reserved 
cause only a few members of the jury could write, and it 

for their use alone. Unless such a room is available it 
was thought that written notes "lOuld unduly influence the 

will be nearly impossible for the judge to prevent the 
other members of the jury. However, today most courts 

jury from coming into contact with persons or information 
encourage jurors to take notes so long as they do not try 

which might affect their deliberations. 
to record everything that happens during the trial. The 

The unique feature of the jury system is that laymen 
court may want to furnish notepads and writing instruments 

, , 

who are not familiar with legal principles may be called 
to the jurors. 

on to decide some very complicated cases. To accomplish 

their purpose, they must receive legal assistance from 

the judge. At the outset of the trial he is called on to 

explain their duties, and to give them an initial lesson 

I 
I 

Ocassionally it becomes necessary for the jury to view 

the scene of an event or a piece of evidence which cannot 

be brought to the court. Such views are left to the dis-

cretion of the judge and, if conducted at all, must be 

in the legal terminology which they will need to understand 
handled carefully. When the jury leaves the court the 

the proceedings. Some judges prefer that this orientation 
judge should direct the bailiff to see that no one talks 

be given orally in a very informal manner. While this has 
to them and that they do not en&age in conversation or 

the advantage of not frightening the jury by a formal pres-
question anyone else. The area to be viewed by the jury 

entation, it may not be as accurate nor as complete as 
should be carefully prepared in advance to insure that 

desirable in a difficult case. For this reasons some courts 
the site has not changed since the event took place. 

use a written handbook or information sheet for jurors. 

The handbook outlines the responsibilities vf the juror, 

some of the legal principles he must deal with, and any 

t 
~ \\ 

! 

Several times during the course of the trial a juror 

will want to ask a question which he feels is important 

to his decision. While such questions are sometimes 
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allowed under certain circumstances, it is a practice that 

should not be encouraged, and if permitted, should be care-

fully controlled. Questions from the jury are often im-

proper or pertain to matters which are outside the scope 

of examination. While the questions may reflect a sincere 

attempt on the part of the juror to get at the truth, they 

may also undermine the legal protections which are given to 

the parties during the trial. The judge should never permit 

·a juror to ask any questions directly. He may, however, 

permit questions to be submitted by the juror in writing 

so that the judge has an opportunity to review the q~estion 

before it is asked. If it is an improper question, the 

judge can reject it without the necessity of one of the 

parties object.i.ng to the question in open court--a situation 

which would undoubtedly prejudice at least the questioning 

juror, if not the entire panel. 

Ordinarily the judge does not give explanations of parts 

of the law until the end of the trial when the formal in-

structions are presented to the jury. If something should 

arise during the course of the trial which needs an explana-

tion, it may be done at that time. However, since this 

would tend to break the continuity of the trial, it should 

be done only where the lack of an explanation might ad-

versely affect the rights of the parties. 
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iv. Responsibilities of a Jury 

Jury conduct during the trial is closely guarded so 

that both parties will be sure to receive a fair and im-

partial trial. The jury must remain open-minded through

out the trial, free from outside influences and able to 

base their judgment solely upon the facts presented and the 

law as it is told to them by the judge. 

Basically, it is the duty of each juror during the 

trial and during all recesses: 

(a) not to discuss with other jurors any subject 

concerning the case being tried before them; 

(b) not to discuss with. anyone any subject concerning 

the case being tried before them; 

(c) not to allow any other juror or anyone else to 

discuss with them any subject concerning the 

case being tried before them; 

(d) to tell the judge of anyone, another juror or 

anyone else, who talks to them concerning the 

case being tried before them; 

(e) not to talk to counsel for either party in the 

case about any matter whatsoever (a juror cannot 

under any circumstances or for any reason talk 

to counsel for the prosecution or the defense); 

(f) not to talk to any witness about any matter 

whatsoever; 
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(g) not to have any information about the trial before 

them except that information given to them in 

court while the trial is in session; 

(h) not to try to learn any facts concerning the case 

which are not presented during the trial; 

(i) not to read any newspaper, magazine or other 

articles about the trial or about the law and 

facts affecting the case; 

(j) not to listen to radio or television broadcasts 

concerning the case, facts, or law involved in 

the trial; and 

(k) not to form an opinion on the case except based 

upon all the evidence presented and in light of 

the law as told to him by the judge. His verdict 

must be based upon all the evidence presented 

during the trial and that evidence only. 

v. Jury Instructions 

In a trial by jury, the jury decides questions of fact 

(whether confiscated fishir.g nets ovmed by the defendant 

were placed in the river on thursday), but they must apply 

the law which the judge gives them (no fishing nets may be 

placed in the river on thursday). The explanation of the 

law is given to the jury by way of "jury instructions." 

There is no particular form required for proper instructions 

although model instructions are available for different 

1 I ':,,;, 
" 

" 
, . 

I 

I 
I 

I 

l 
f , 

1 
1 

I 
'j 

11 

---------~ 

CHAPTER II 157 

types of cases. If these model or pattern instructions 

are used by the judge, he must be careful that the law 

upon which the instruction is based applies tn his court 

and that there is a factual basis for the instruction. 

Instructions should only be given when (1) they accurately 

state the law in that jurisdiction, and (2) there is a 

factual basis--some evidence--to support t~e instruction. 

For example, a defendant in a criminal case is not entitled 

to the standard "self-defense" instruction unless under 

existing tribal law self-defense is a proper defense to 

the charge AND there is some substantial evidence that the 

defendant may have acted in self-defense. No instruction 

should be given simply because it is "good law"--it must 

be relevant to the particular case. 

Although instructions are generally given to the jury 

orally, they should be prepared by the judge in advance. 

Because of the importance of a proper understanding of the 

law by the jury, the judge should take the time and effort 

to write his instructions.* He should then read them to 

the jury in a conversational tone. A minor error can 

create an inaccurate picture of the law in the mind of a 

*If both sides are represented by attorneys, it is 

perfectly proper for the judge to ask both attorneys to 

submit proposed instructions so that he can choose th.ose 

that seem to be the best. 
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jury member.' Written instructions avoid such misunder-

standings. 

There are two things which are present in all good 

instructions. First, they must be an accurate presenta-

tion of the law. Second, but equall~ lmportant, the law 

must be presented in a way that the jury can understand. 

The judge does not write instructions for himself or for 

others with legal training. He must remember that the jury 

cannot be presumed to know anything about the law. The 

most precise statement of the law is useless if the jury 

does not understand it. Legal terminology should be used 

only where 'absolutely necessary and then carefully explain-

ed to avoid misunderstanding. 

While the form of the instruction is left to the judge, 

good instructions include the following elements. First, 

the judge should caution the jury to stay within their 

legally defined limits in reaching a decision, that is, to 

stay with the law he gives them. Second, the judge should 

briefly present those contentions of each side which have 

been substantiated vlith proper evidence. He should tell 

the jury where the burden of proof rests, and what each 

side must prove in order to win. Finally, he should ex-

plain to them the applicable law in terms which they will 

understand~ 

The importance of proper jury instructions cannot be 
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overemphasized. It is through the instructions that the 

law and the facts are brought together in the minds of the 

jury so that they can reach a proper decision. Only with 

good instructions can the jury system operate with maximum 

effectiveness. 

vi. Jury Deliberations 

Deliberation is the discussion by the jury, once the 

case has ended, of matters of fact, determining the truth 

of these facts and, in light of the law applicable to the 

case and issues involved~ reaching a verdict as to the 

innocence or guilt of the parties involved. 

After receiving the inst'ructions on the law from the 

judge, the judge directs the bailiff to take the jury to 

the jury room for deliberation. Once in the jury room, 

the jurors are to sei~ct a foreman who is to preside over 

the proceedings vlhile in the jury room. Once he or she 

is selected the deliberations among the jurors may begin. 

The jurors are to discuss w:i.th each other for the 

first time the evidence and law presented to them during 

the trial. They discuss thoroughly their opinions and 

feelings in relation to the facts and the law of the case. 

Each juror must examine the issues in the case, the evi-

dence presented and the law. He must listen to the 0-

pinions of the other jurors, respect them if possible and 

look at them impartially. He must with an open mind be 
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aware that his opinion may be wrong and that others who 

don't hold his same view could be right. He must consider 

every aspect of the trial and the deliberations as fairly 

and reasonably as possible so that his final decision is 

fairly and correctly made by himself and not by others 

around him. Each juror's final decision must be his own 

based upon the trial, the issues, the law, the de libera-

tions and his own true belief. 

vii. Reaching a Verdict 

As mentioned previously, a jury room is essential when 

it comes time for the jury to reach their verdict. Whether 

they meet for ten minutes or'ten days, the jury must be 

provided with surroundings which enable them to concentrate 

their entire energies on the verdict without any outside 

influence or distractions. Occasionally, the trial may 

last for several days. If the judge feels that the jury 

might be influenced by returning home for the evening, he 

may order them to be sequestered or kept away from all out

side contact. This is done by having the court furnish 

accommodations for the jury during the trial o This will 

seldom, if ever, occur in most tribal courts, but the court 

may frequently have to make arrangements for the jury to 

take their meals together or to have their meals brought 

to them in the jury room. It is imperative that the judge 

instruct the bailiff, clerk, or other officer of the court 
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to see that no one tries to influence the members of the 

jury while they are out of court. 

Sometimes members of the jury may request to take 

certain items to the jury room with them. What goes with 

the jury is left to the discretion of the judge. C:di

narily notes which a juror has taken during the trial may 

be used in the jury room. Depositions or sw'orn statements 

of a witness which have been taken out of court generally 

may not be taken to the jury 3:0am. It is feared that 

written evidence taken to the J'ury r b· oom may e g~ven 

greater weight than is the testimony which is left to 

their own recollection. In the case of €!xhibits or photo

graphs used during the trial, the questions become more 

difficult and the judge must decide each case individuallY. 

On the one hand he must try to give the jury access to as 

much information as possible. On the other, he must not 

allow one piece of evidence to unnecessarily attract the 

attention of the jury, and thereby unduly influence their 

decision. 

viii. Returning th~ Verdict 

The types of verdicts that a jury will be asked to 

return will be discussed in section 4 of chapter 2. 

The return of the jury verdict occurs at the end of the 

trial and therefore will be discussed with the duties of 

the judge after trial. 

~. 
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ix. Questions 

1. The procedure in Judge Brown's court requires him 
to select the jury. In a trial for drunken driving 
the defense counsel has asked the judge to question 
whether the prospective jurors have ever received a 
traffic ticket. Should the judge include that with 
his question? 

2. The defendant is being tried for assault in a 
widely publicized and controversial trial. It is now 
time for lunch. Should the judge release the jury 
membere to go to their homes for lunch? What other 
alternatives are open to him? 

3. The defendant's attorney has challenged a pros
pective juror for cause. He says that the juror has 
traded in the plaintiff's store and that he would 
therefore be prejudiced for the plaintiff. The case 
involves a bad debt. The plaintiff is owner of a 
large grocery store where over 60% of the community 
does its shopping. Should the judge remove the juror? 

4. During the course of the trial three of the juro~8 
have been taking notes. When it comes time for the 
jury to retire to decide the cas: the prosecutio~ 
objects to the jurors taking the1r notes to the Jury 
room. How should the judge rule on the objection? 

5. During a trial for disorderly conduct Judge Franks 
permitted jurors to ask questions of the defendant. 
Without telling the judge in advance what the questions 
would be, they asked a total of 43 questions. ,The 
defense attorney objected to some of the quest10ns 
but after receiving scowls from the jurors when his 
obJ'ections were sustained, he quit obje~ting. He now 

. i ? requests a new trial. How would you rule on his mot on, 
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E. 'rho Pretrial Conference or Hearing 

The pretrial conference or hearing is a meeting held 

shortly before trial between the judge, prosecutor, and 

defense attorney (if the defendant has one) to accomplish 

the following possible objectives: 

1.) narrow and simplify the issues to be tried; 

2.) obtain admissions of fact and of documents which 

will avoid unnecessary proof; 

3.) exchange the names and addresses of prospective 

witnesses; 

4.) examine and identify proposed exhibits; 

5.) rule on motions or other requests then pending and 

find out whether any additional motions or requests 

'toli11 be made at trial; and 

6.) discuss any other matters that may expedite pre-

trial proceedings and trial. 

In addition to expediting pretrial proceedings and 

trial, the pretrial conference might also be viewed as 

an opportunity for the parties to attempt to settle the 

case before trial. In a criminal case, the judge and 

counsel might confer as to any plea bargains the prose.-

cutor and defense may have tentativp.1y agreed to. Ju-

dicia1 encouragement and subsequent approval of a plea 

bargain at this point would eliminate the need for trial. 

The pretrial conference or hearing is not compulsury, 
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but the court might make thej,:t' .schedulir.\g routine or by 

application of coun~~l. The hearing or conference might 

be formal, or extremely infornml, taking place. 'eitber 

the judge's chambers or open court>! The judge may choose 

whether to play an active or inactive role in seeking to 

narrow the issues or achieve a pretrial settlement. 

Counsel should be required to make a full and fair dis-

closure of their vie'W's as to what the prima:r:y issues a.t 

trial will be. But th~ entire proceeding, however con-

ducted, is aimed at reducing the. impending trial to its 

simplest terms consistent with the protection and preser-

vation of the litigants' basic rights and positions. 

Following the pretrial conference or hearing, the 

judge makes an order reciting agreements, stipulations, 

or other actions taken at the proceeding. This order, 

unless subsequently modified, controls the later course 

of the case. [See the sample "Order for Pretrial Hearing ll 

in the Appendix to this chapter] 

, ; 
i Note the sample "Stipulation. to E"idence-Nets" in 

the Appendix to this chapter which is a good example of 

a prosecutor - defense attorney agreement. to narrow and 

limi.t the issues at i::rial regarding a fishing violation 

and fishing net seizure. 

Note also the "Order on Hotion by Plai,ntiff:l':or 

Discovery" in the Appendix to this chapter which :I.s the 
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judge's form .in response to a prosecutor's motion for dis-

covery. Discovery is a procedure used by either the prose-

cutor or the defense before trJ."al . to determine what wit-

nesses either side will call at t'rial, obtain scientific 

and medical reports to be used at trial, and to compel 

the defendant to provide evidence h suc as finger prints, 

voice prints, blood h " h , aJ.r or ot er materials. This dis-

covery motion is a good example of the type of motion a 

judge would have to rule on prior to trial. 
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Section 3. The Dtiti~s of'theJtidge at't~ 

A. Introduction 

The trial of an individual accused of a violation of 

the tribal code follows the summoning, arraignment, and 

jury selection procedures (if the accused has requested 

a jury trial). The judge must set a trial date within 

thirty days of the defendant's arraignment, unless this 

right is waived, if the charges have not been dismissed 

prior to trial, no agreement has been reached deferring 

prosecution, or the accused entered a plea of not guilty 

at arraignment. [See the sample "Order Deferring Prose-

cution, "Order for Trial Continuance," "lvaiver of Right 

to a Speedy Trial," and "Notice and Order of Trial" in 

the Appendix to this chapter] The following section will 

address the duties of the judge at t~ial, and the order 

and manner of presentation of the prosecution and defense 

cases'. 

The trial basically gives the prosecution and defense 

the opportunity to present their evidence as to whether 

the accused committed the charged offense. Each side tells 

the~r respective stories through t~e testi~ony of witnesses 

and by the presentation of e:x..~ibits. The prosElcution 

(the tribe) has the burden of proof in a criminal case. 

That is~ the tribe has the burden of proving to the jury, 

-----.-. -----·-------~-··----'-~--..,......,*----""--==m;"""".""===c·._ ... I, ,;.; 
, 'S-.. . -

I 

~ 
~ 
I 
~ 
I 
1 
1 
1 

Ij 

f J 
jl 

I 

I 

rl 
1'1 
1·1 

/1 
.~ 

~'''. fl 
-4,> 

1 ... 
,-',',' 
'-'~ 

'.}.-~ 

I: " . 

CHAPTER II 

beyond a reasonable doubt, each and everyone of the 

elements of the offense charged. The failure to meet this 

burden as to any element of the offense will mean a failure 

of the prosecution's case, resulting in the defendant's 

acquittal. 

The order of presenting evidence at trial is for the 

trial judge to decide. Ordinarily it ~vill follo'l-7 this 

pattern. 

First: ide tribe presents its case against the de-

fendant. 

Second: The defendant presents his defense. 

Third: The tribe presents rebuttal eVidence, if any. 

Fourth: The defendant presents surrebuttal eVidence, 

if any. 

However, in virtually every case circumstances will 

arise which require modifications in this pattern. Thus 

the rule is well established that the order of proof in 

a particular trial is left to the discretion of the judge 

and is not subject to review on appeal except for a gross 

abuse of that discretion. 

B. Opening of the Trial 

i. Opening Statement of the Court 

The trial is commenced by an opening statement of 

the court calling the name of the next case to be heard 

and asking counsel for the prosecution and defens~ 
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whether they are ready for trial. The fol10vling is a 

sample opening statement by the court: 

"The case of Tribe v. ------_. 
Defendant, criminal case No. of this Trial Court. 

The record will show the defendant and the prosecution 

are present. 

Is the prosecution ready for trial? 

Is the defendant ready for trial?" 

In cases where e:lther party answers these questions 

in the negative,the court should inquire as to the 

reasons and then postpone the trial or order the trial 

to proceed. 

ii. Jury Instructions 

If the trial proceeds, in the event of a jury trial, 

the court generally makes some introductory remarks to 

the jury. These remarks should briefly explain the nature 

of the trial proceeding, the order that the trial will 

proceed in, and the basic nature and function of the jury 

itself. The following is an example of basic instructions 

given the jury at the beginning of a criminal trial: 

LADIES AlID GENTLEMEN: 

What I will say now is intended to serve as an 

introduction to the trial of this case. I will also 

give you further instructions on the law and the 
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evidence which has been presented in this case at 

the close of the case and before you retire to con-

sider your verdict. 

This is a criminal case brought by the -----
Indian Nation, which I may sometimes refer to as the 

prosecution, and sometimes as the Tribe, against ----
The case is based on a complaint, which 

reads as follows: [Judge reads the complaint]. 

You must understand that the ccmplaint is simply 

a charge, and it is not in any sense evidence that 

the defendant committed this crime or any other crime. 

The defendant has pleaded not guilty to the 

complaint. The prosecution therefore has the burden 

of proving all of the essential elements of the 

complaint beyond a reasonable doubt. The purpose of 

this trial is to determine whether the prosecution 

can meet this burden. 

The charge is based on Section --- of the 

____ ---- Tribal Code, which provides, in part, as 

follows: (The Court should also give the jury a 

general instruction as to the essential elements of 

the offense charged.) 

The trial will proceed in the following order: 

First: The parties, that is the prosecution and 

the defendant, have the opportunity to make a short 

..--~-,-----------
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opening statement which has the purpose of introducing 

you, the members of the jury, to the evidence which 

the party expects to produce. The prosecution will 

make its opening statement at the beginning of the 

case, and the defendant may make his opening state-

ment following the prosecution, or he may defer the 

making of an opening statement until after the prose-

cut ion has completed its case. Neither party is 

obliged to make an opening statement. What is said 

in the opening statement is not evidence and shall 

not be considered by you in reaching your verdict. 

Second: The prosecution "d11 introduce evidence 

in support of the charges contained in the complaint. 

Third: After the prosecution has presented its 

evidence, the defendant may also present evidence, 

but is not obliged to do so. The burden is always 

on the prosecution to prove every element of the 

offense beyond a reasonable doubt. Law never impose.l;i 

on the defendant in a criminal case the burden or 

responsibility of calling any witnesses or introducing 

any evidence in his behalf. 

Fourth: At the conclusion of the evidence, each 

party may present oral argument in support of his 

,,' case. As in the opening statement, what is said in 

closing argument is not evidence and shall not be 

'\ Y' 
, 

i ';'\, ~ 
<. 

, ., 

~j 

I 

I 

CHAPTER II 

considered by you in reachin.g your verdict. The 

arguments are designed to pn~sent to you vlhat the 

parties contend the evidence has shown and what in-

ferences they contend may be drawn from the evidence. 

The prosecution may both open and close the argument. 

Fifth: I will instruct you on the applicable 

law and you will then retire to consider your verdict. 

Your verdict must be by two-thirds majority (as to 

every party and on every count). 

Your purpose as jurors is to find and determine 

the facts; you alone are the sole judge of the facts. 

If, at any time, I make a comment regarding the fa~ts 

you may disregard my comments completely. It is 

especially important that you perform your duty of 

determining the facts fairly and honestly for gen-

era11y there is no way to correct an erroneous de-

termination of the facts made by a jury. 

On the other hand, and with equal emphasis, I 

instruct you that the law as given by the court con-

stitutes the only law for yovr guidance, and it is 

your duty to accept and follow it even though you'may 

disagree with it. 

You are to determine the facts only from the 

testimony you hear and the other evidence introduced 

in court. It is up to you to draw whatever inferences 
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you feel may be proper from the evidence presented 

in this trial. 

The parties or their attorneys may sometimes 

object to some of the testimony or other eyidence; 

this is entirely proper, and you should not be pre

judiced by a party or an attorney who makes objections. 

If I sustain such objections and direct that you dis-

regard certain testimony or other evidence, you must 

not consider that testimony or evidence in any way 

in reaching your verdict. You must also not consider 

anything that you may have read or heard about this 

case outside of the courtroom, either before or during 

this trial. 

In considering the value of the testimony of 

any witness, you may take into consideration the 

appearance, attitude and behavior of the witness , 

the interest of the witness in the outcome of the case, 

if any, the relationship of the witness to any party 

in the suit, the inclination of the witness to speak 

truthfully or not, the probability or improbability 

of the witnessrg statements, and all other facts and 

circumstances in evidence in this case. Thus, you 

may give the testimony of any witness just such weight 

and value as you believe the testimony of the witness 

is entitled to receive. 
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No statement, ruling, remark, comment, expression 

or other mannerism which I may make during this trial 

is intended to indicate my opinion as to how you should 

decide the case, or to influence you in any way in 

making your determination of the facts. At times I 

may ask questions of witnesses for the purpose of 

bringing out matters which I feel should be brought 

out, but again this is not to indicate my opinion 

about those facts or to indicate that those facts 

should be given special weight or value. If I find 

it necessary to rebuke the parties or their lawyers, 

you should not show prejudice to the party because 

I have found it necessary to be critical of them. 

Once you have returned your verdict, if it is 

a verdict of guilty, it is my responsibility to de

termine what sentence should be imposed on the defen

dant. You should not concern yourself in any way 

with the sentence that the defendant might receive 

if you should find him guilty. Your function is 

solely to dec;i.de whether the defendant is guilty or 

not guilty of the charges against hima If, and only 

if, you find him guilty of one or more of the chargea, 

then will it become the duty of this court to pro-

nounce sentence. 

Until this case is concluded and submitted to 
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you for your determination, you must not discuss it 

with anyone, including your fellow jurors. After it 

has been submitted to you for decision, you must dis-

cuss it only in the jury room and only with your 

fellow jurors. It is very important that you keep 

an open mind and not decide any issue in the case 

until the entire case has been presented and you have 

received the instructions of the court. 

C. The Opening Statement 

i. In General 

In the trial of a criminal case, the prosecution has 

the burden of proof and has the right both to open and 

close the trial. This is a valuable right, especially 

in jury trials, because the one who opens n..-;-1 closes has 

the double advantage of creating first impression and 

of having the last word. 

The purpose of an opening statement is to give an 

outline of the case so that the trier of the facts, the 

judge in the case of a non-jury trial, or the jury in 

the case of a jury trial, may more easily follow the 

evidence as it is presented. The opening statement is 

of less importance where the case is being tried to the 

judge without a jury since the judge probably has gained 

some familiarity with the facts from the charge and possi-

bly the arraignment. However, Y7hen the case is being tried 
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to a jury, the importance of the opening statement can 

hardly be exaggerated because the jury usually comes to 

the case fresh and with no previous knowledge of the facts. 

A clear and concise statement by counsel of the evi

dence he intends to present, not only creates a first 

impression in the minds of the jurors, but will be a great 

aid to them in putting the entire trial together, especial

ly in vie~y of the fact that it is often impossible to pre

sent the evidence in a logical and chronological order. 

Sometimes a witness is late, or fails to appear, and an

other witness must be called ou.t of turn so that the 

evidence cannot be presented in precisely the order that 

the party would like. If a proper opening statement has 

been made the jury will understand these things and make 

necessary adjustments in its thinking. 

ii. Rules Governing Opening ,Statements 

The opening statement is not evidence, and the. court 

should so instruct the jury. The opening statement is 

an outline of the evidence counsel hopes to produce. If 

counsel has been too optimistic and later fails to produce 

the evidence he has promised, the result may be dev'as-

tating ~Yhen opposing counsel reminds the jury of this in 

his closing argument. If, hOYlever, counsel gives the jury 

a clear picture of the evidence, which he can, and later 

dOES produce, the opening statement can be a crucial factor 

, 
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in the case. 

The opening statement of defense counsel follows that 

of the prosecution unless the court grants permission for 

the defense to reserve his opening statement until he 

begins the presentation of the defendant's case. What 

we have said here as to the proper limits of the plaintiff's 

opening statement also applies to that of the defendant. 

After the opening statements of counsel, the prose-

cut ion then presents its evidence. 

Counsel ordinarily is given considerable latitude in 

the opening statement, but there are limits to what can, 

or should, ·ue allowed at this time. For example, counsel 

should not be pernitted to discuss proof that would clear

ly be incompetent and objectionable if offered as evidence. 

Nor should he be permitted to make a statement for the 

purpose of creating prejudice or bias in the minds of 

the jury. Counsel ordinarily may not discuss an antici-

pated defense unless it appears on the record in some ''lay. 

Counsel can discuss the principles of law that are deemed 

applicable to the facts if the judge, in his discretion, 

believes this is appropriate. 

If counsel goes beyond these limits in the opening 

statement, such conduct may call for a word of caution 

or even a reprimand by the judge. If the statements by 

counsel are such that they might prejudice the jury the 

~ .. , 

______________ - _________________________ ----------------------------------------------------------------------~~~,m!~~~'_~_~,,_:~~~~4~~~~,~'~" 

, , . 

, ( 

I . 
:~{ 

CHAPTER II 

judge can grant a mistrial either upon his ovm motion or 

. f h . part 4 es In an extreme case by mot~on 0 t e oppos~ng ~. 

such statements might even be grounds for reversal on 

appeal. 

It is important to remember that the scope and lati-

tude of the opening statement, the length of time per-

mitted for it, and its general character, are within the 

discretion of the tri~l judge to determine. The basic 

criteria should be (1) to permit an opening statement 

that will assist the jury in understanding the facts to 

be presented at the trial, and (2) to encourage both 

balance and fairness for both sides of the case. 

D. The Prosecution's Case 

i. Presenting the Evidence 

During the tribe's initial presentation of evidence, 

the prosecutor (attorney or law-and-order official) should 

put on the witness stand each of those witnesses vlho know 

about the offense charged. It is important, whenever 

possible, that witnesses be presented in some logical, 

chronological order so that the jury or the judge can get 

a clear picture of the events. 

To insure the timely appearance of witnesses at trial 

proceedings, the court must order the clerk to issue sub

poenas to witnesses that the prosecution and defense have 

indicated will be called to testify. The subpoena is 

\ 
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basically an order by the court commanding the appearance 

of the witness at a particular time and date. Failing to 

appear in disregard of the subpoena makes the prospective 

w'itness liable for contempt of court. [See the sample 

"Request for Subpoenas" and "Subpoena" in the Appendix 

for this chapter] 

During this stage each witness for the prosecution 

first will be questioned by the tribal representative, 

on direct examination, then cross-examined by defendant 

or his counsel; each ,V'itness is also subject to redirect 

and re-cross examination. When the tribe has prege~ted 

all its evidence, and each witness has been both examined 

and cross-examined, then the tribe announces that it has 

completed its case and rests. 

The defendant then presents his witnesses and documen-

tary evidence, following the same procedure. Thus the 

defendant puts a witness on the stand and questions the 

witness. The tribal representative then :las an opportunity 

to cross-examine the witness and, if appropriate, further 

direct and cross-exanination can be allowed. 

In summary, the examination of the witnesses may pass 

through these steps. 

First: The direct examination, conducted by the 

party who calls the witness. 

Second: The cross-examination by the adversary party. 

-~ --------------. ~ . '\ , . 
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Third: Redirect. 

Fourth: Re-cross. 

In a criminal case, the defendant ordinar~ly will 

attempt to show that the events did not occur exactly as 

claimed by the tribe, or he may even attempt to prove 

that he had nothing to do with the events and it is a 

case of mistaken identity. When the defendant has com-

pleted his case by presenting all his witnesses and docu-

mentary proof he announces that; he rests his case. 

The tribe is nO'tv entitled to another turn. The tribal 

prosecutor or representative may wish to present evidence 

in rebuttal. At this stage, the tribe is not entitled 

to present witnesses who merely give further support to 

the facts presented in the tribe's original case. Re-

buttal evidence should be limited to testimony and docu-

ments designed to answer defenses that were presented by 

defendant in his case. Assume, for example, that defen-

dant claims in his case that he did not commit the burglary 

because he 'vas at a pool hall with friends at the time. 

On rebuttal, the tribe might want to present witnesses 

to show that the pool hall was closed that night, or that 

the defendant was not there. 

In this, as in other stages, the witnesses may not 

only be examined, but cross-examined and re-examined. 

When the tribe's case in rebuttal is finished, the tribal 
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representative closes his case. If new points were 

brought out by the tribe in this rebuttal evidence, the 

defendant may meet them by further evidence. For example 9 

in the burglary illustration noted above, defendant may 

put on evidence to show that although the pool hall was 

not open to the general public on the night in question$ 

he and his friends were permitted by the owner to use it 

for a private party. If, however, the defendant does not 

have any new evidence to present at this stage, which is 

often the case, then he closes his case at once. When 

both parties have announced they hav~ closed, the hearing 

on the facts comes to an end and the trial proceeds with 

the closing arguments of counsel and the court's in-

structions to the jury. 

At this point, the parties cannot, without permission 

of the court, offer further evidence. The case is "closed", 

and the order of procedure follows this general plan: 

(1) The arguments of counsel (or parties) t.o the 

jury; first, by the tribe; second, by the defen-

dant; third, by the tribe. 

(2) The jury is given their instructions. 

(3) The jury is sent to the jury room to decide the 

case. 

ii. Rules on Examining Witnesses 

It is appropriate, at this point, to summarize briefly 
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some general rules about the examination and cross-

examination of 'l7itnesses. 

The direct examination of a witness generally should 

cover all the points that the party putting the witness 

on the stand wants to establish. Cross-examination or-

dinarily may not be used to establish new facts; rather, 

its purpose is to test the truthfulness, bias, or memory 

of a witness in connection with what he said on direct 

examination. Consequently on cross-examination almost 

any reasonable question 't-lhich might elicit a reply af-

fecting the credibility of the witness will be allowed. 

Leading questions are generally not permitted on 

direct examination. A leading question is one which 

suggests to the witness the answer desired by the exami-

nero In a practical sense, the test of whe'ther a question 

is "leading" is whether an ordinary person would get the 

impression that the questioner desired one answer over 

another. An obvious example of a leading question is: 

"You were going less than 30 mph, weren't you?" Questions 

requiring a yes or no answer may also be leading because 

they imply to the witness the answer desired. For ex-

ample, it would ordinarily be "leading" for the defen-

dant's lawyer to ask a defendant charged with speeding 

"\'lere you really traveling terribly fast?" The defendant 

would obviously know he should say "no". But no hard and 

.. 

:,,,-,, .. '-- ,---.. -',~ 

181 

I 
i 



CHAPTER II 183 

182 CHAPTER II 

slipped his recollection. 

fast rule can be stated here. It depends on the context E. The Hotion to Dismiss 

in which the question is asked, the inflection and tone The motion to dismiss is appropriate whenever the 

of voice of the questioner, and other facts. Thus the prosecution, which has the burden of proof, has presented 

judge must decide the propriety of such questions based all of its evidence. Normally the judge hearing the 

on experience and sound discretion. motion will assume, for the purpose of deciding that 

There are, hov7ever, circums tances in which leading motion, tha-t all of the evidence introduced by the prose-

questions might be permitted. They are usually allowed cution up to that point is valid and believable. Of 

on preliminary matters, such as residence, occupa.tion, course none of it will have been rebutted yet by defen-

and other facts about which there is no controversy. dant's witnesses. If, with this liberal interpretation 

They are also usually permitted where the purpose is to in its favor, the prosecution's evidence still falls 

test the credibility of the witness on cross-examination. short of pLoving the case, then the charge should be 
i -, 
j, 

Finally, a leading question may be permitted on the ex-

amination of a hostile witness. A hostile \vitness may 

be illustrated as follows: Defendant is charged vlith 

i 

I 
-I 

I-

dismissed. 

However, the judge naturally will want to be sure his 

decision is correct, and if there is any doubt in his 
i 

\ ' 
drunken driving. Two policemen were present at the 

! 
I-
L -. 

mind of the sufficiency of the evidence, he should deny 

arrest, but the tribe calls only one to testify. Defen- the motion and allow the trial to go forward with the 

dant believes the second policeman may testify more favor- defendant's evidence. After all, there is always the 

ably toward him and so calls this witness to the stand. possibility that more complete evidence might be extracted 

Under such circumstances it may be proper for the defen- from the defendant's witnesses when they testify, and that 

dant to ask this witness leading questions, e.g., "It's 

true, isn't it, that the day after defendant's arrest, 

still more might be obtained from the prosecution's evi-

J 
I 

dence in rebuttal. In general, motions to dismiss made 

you admitted to defendant that he wasn't really intoxi- at the end of prosecution's case are promptly denied. 

cated?" Also, in some cases, at the careful discretion Often they are made in a perfunctory manner by attorneys, 

of the judge, a leading question may be appropriate to more for the benefit of their client than the judge, and 

help a witness recall an event which has momentarily 
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are theiefore denied as a matter of course, having served 

little purpose. 

In a few cases the judge will find that a vital ele

ment of the prosecution's case is lacking, and simply is 

not going to be supplied by additional evidence. In such 

event the motion to dismiss the prosecution's case should 

be granted. 

One purpose of the motion to dismiss at the end of 

., e the prosecut~on s cas (even where the defendant expects 

it to be denied) is to give the defense counsel an oppor

tunity to direct the court's attention to specific weak

nesses of the prosecution's case, which defense counsel 

may want to pursue with greater emphasis later in the 

trial. It is the first oppurtunity that defense counsel 

has to comment upon the prosecution's evidence. 

If the motion to dismiss is obviously without merit 

then it may be denied by the judge without stating the 

reasons. HOvlever, if the motion has merit the judge 

should give reasons for denying it. 

The Defense Case 

io Presenting the Evidence 

The defendant presents his case at the end of the 

, 1 the 0 rt has granted a defense prosecution s case un ess c u 

motion for dismissal. Defendant usually starts his case 

with an opening statement, unless it was made at the 

; , 

I 
I 

I 
4 

--';;-.-0--;.-;--:, 

~~"~""'-''''''''''' ""'-~~='"""'':::::'~-!w.I~.c:a_----'''''''''-''''=''''-''''--=""==11 

l! 
1 CHAPTER II 

beginning of the trial. 

The defendant's opening statement is subject to the 

same rules that are applied to the prosecution's opening 

statement as previously discussed. To recapitulate, the 

opening statement may not be used to argue either law or 

facts. Its purpose is to outline the defendant's forth-

coming evidence, and is especially useful in a jury trial 

to assist a jury in understanding that evidence. The 

jury should, of course, be instructed that the opening 

statement represents only the views of counsel about the 

evidence and is not evidence itself. If the opening 

statement is not supported by actual testimony and ex-

hibits,the jury is likely to think less of defendant's 

case. 

Following his opening statement, the defendant pre-

sents his witnesses. Defendant's presentation of evi-

dence is subject to the same rules outlined in the pre-

ceeding discussion as applicable to the prosecution's 

case. One major difference is that defendant need not 

personally testify, and if he chooses to remain silent, 

then neither the court nor the prosecution can comment 

to the jury about his silenceD Under the Indian Civil 

Rights Act of 1968 no inference of guilt can be drawn 

from a defendant's refusal to testify on his own behalf. 
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ii. Rules on Examining Witnesses 

The defendant may, of course, call as witnesses persons 

who were not witnesses for the prosecution" For example, 

if a defendant was charged with burglary, he might present 

new witnesses who would testify that they saw him in an-

other city on the night of the burglary. Also, the defen-

dant might recall witnesses who had earlier testified for 

the prosecution. This should only be done, however, when 

ne\oJ testimony is to be presented by the witnesses, i. e. , 

testimony not covered when the witness was on the stand 

for the prosecution. 

Thus, in the above burglary example, assume that a 

police officer testified for the prosecution that he 

found some of the stolen property in an abandoned shed 

located near the defendant's home. Later, during the 

~. 
defense case, the defense might call the same officer 

to testify to new facts, e.g., that he also found in the 

abandoned shed two radios that had been stolen in two 

other burglaries, and that he knew these other burglaries 

had been performed by another person who had no connection 

with the present defendant. Assuming this testimony had 

not been brought out when the officer testified for the 

prosecution (or on cross examination at that time) the 

defense might want to call him as a witness for the pur-

pose of telling about it. 
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Often it is difficult to present the facts of a case 

in perfectly chronological and logical order. Witnesses 

are sometimes not available at the best time to put them 

on the stand. For example, Witness A may be the logical 

witness to put on the stand next, to tell defendant's 

story, but because of a job, or some emergency, A may not 

he available at that time. Thus, Witness B is put on the 

stand. Witness B' s testimony may now app€lar unrelated to 

the case because Witness A's testimony has not been pre-

sented first to explain it. In this instance, the prose-

cuting attorney might object to B's testimony claiming 

that it is irrelevant to the case. But the judge might 

a.dmit the testimony "subject to connection" if the defense 

can explain at this point hmoJ the testimony will later 

connect with testimony by A to be relevant. 

As an illustration, the defendant in the previous 

hypothetical charged with burglary might want two witness

Friend and Doctor (a medical doctor) to testify on es, 

his behalf. Friend would testify that on the night of 

the burglary defendant was visiting his sick mother 300 

miles away, and that Friend had seen defendant enter his 

mother's house in the early evening. Doctor will testify 

that the defendant's mother became seriously ilIon the 

afternoon before the alleged burgla.ry and that he person

ally telephoned the defendant to tell him of this illness 
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about 3:00 PM in the afternoon. Now assume that Friend's 

car breaks down and he is unable to get to the courtroom 

to testify before Doctor, thus defendant puts Doctor on 

the witness stand first. Doctor's testimony (about defen-

dant's mother becoming ill, and about telephoning defen-

dant) now appears unrelated to the case; the jury does 

not yet know that defe.:"dant will claim he went to visit 

his sick mother that night. 

If the prosecutor objected to Doctor's testimony at 

this time, on the ground of irrelevance, the court might 

admit it "subject to connection" by other later evidence. 

The judge, in his discretion, can do this on the basis 

of the assertion by the defense that the evidence will 

be connected later, or the judge might ask both defense 

and prosecution to approach the bench (or go into another 

room, out of the hearing of the jury) where he might ask 

the defense to explain hmv he intends to connect up this 

evidence; the judge can then rule whether to admit it. 

Sometimes a court needs to make sure that a witness 

testifies to facts rather than to conclusions. As an 

example, Tuffguy is charged with assaulting Whitecloud. 

At trial, Witness Johnson, who knows Tuffguy and White-

cloud, is asked if Tuffguy intended to hurt Whitecloud. 

Such a question is objectionable, as would be Johnson's 

answer if he gave one because the witness was asked to 
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state a conclusion, rather than merely the facts. The 

proper approach would be to ask Johnson if he had heard 

Tuffguy say anything about Whitecloud. Johnson might 

then answer "Yes", and on further questioning could ex-

plain "about tvlO weeks ago I heard Tuffguy say he disliked 

Whitecloud and intended to bust his nose some day". This 

is a statement of fact, something that Johnson actually 

heard, and is not merely a statement of his personal 

opinion or conclusion about Tuffguy. 

As another example, Hardcore is charged with selling 

dangerous drugs on the reservation. Witness Hawkeye is 

asked ",-hether Hardcore is a "seller of drugs." The 

question is' improper, as woul~ be the answer. Instead, 

Hawkeye should be asked about facts concerning Hardcore. 

These facts might be, for example, that Hawkeye actually 

saw Hardcore exchange some white pills for money with X 

on January 8, 1978, or that on a certain date he heard 

Hardcore say "I made $500.00 last month selling the hot 

stuff." These are facts about which Hawkeye can testify, 

n.ot his conclusions drawn from those facts. 

Another problem might arise when witnesses speak too 

fast and give long ramblin~ answers to questions posed 

by counsel. Several kinds of evidence, such as hearsay 

or irrelevant evidence (evidenciary concepts which will 

be discussed in Chapter Five), are generally not admissible 

II 
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at trial. But, if a witness who is testifying rambles on 

and on or speaks very quickly, then the opposing attorney 

has no way of objecting to or keeping out the improper 

evidence. As an example, Speedy is charged with driving 

60 miles per hour in a 30-mile per hour zone and causing 

an accident. Witne.s:; Fasteye is on the stand, and is 

asked whether h~ saw defendant driving on the day of the 

acciden'i... Fasteye says yes, he saw defendant driving 50 

or 60 miles per hour two blocks before the accident. But 

then Fasteye continues talking to say that "Speedy often 

talks about driving fast; his frielld told me the other 

day that Speedy frequently drives too fast; everyone knows 

that Speedy doesn't have any sense of responsibility about 

driving." These latter statements are not admissible and 

could be kept out of evidence. But it is difficult for 

the other attO'l::<1ey (or the judge) to keep them out if the 

witness simply rambles on. The attorney has no way of 

knowing in advance what the witness is about to say. The 

bes~ thing for the trial judge to do in such a situation 

is to interrupt the witness anrl instruct him to wait until 

a particular question is asked, then to answer that question, 

and wait until the next question is asked. Further, if the 

opposing attorney anticipates an objectionable answer, he 

can ,object at the time the question is asked, and the judge 

can rule on the objection before the witness answers. 
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G. Rebuttal and Closing Arguments 

Defendant closes his case when he has presented all 

his evidence. The prosecution then presents rebuttal evi-

dence. If new issues are raised here (in theory they 

should not be, but sometimes are) then the defendant may 

present further evidence on these new issues. The judge 

r 
should exercise discretion about (1) whether to allow new 

issues to be raised here and (2) how much new or cumula-

tive evidence to permit to be introduced at this point. 

Before jury instructions, the prosecution and defense 

make their closing arguments. Here they attempt to sum 

up the evidence and argue their case most convincingly to 

the jury. Usually the person making the closing argument 

(counselor party) is allowed considerable latitude. 

Courts, generally depend on the jury's own memory and 

judgment to evaluate closing arguments and determine 

whether the evidence supports those arguments. Exaggera-

tion or distortion of the facts at this poj,~'1t by either 

side may weaken their arguments. At the end of the closing 

arguments it is appropriate for the trial judge to j,nstruct 

~he jury that these arguments are merely the views and 

opinions of counsel (or the parties) about the evidence, 

and that they are not evidence; thus the jury should 

listen to and weigh these argum~nts, but should make up 

their minds on the basis of the testimony and evidence 
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actually presented in the case. 

When both sides have completed their cases, and have 

"rested,"defense counsel will often renew his motion to 

"dismiss;" which in most cases was made earlier at the 

end of the prosecution's case. If this motion is denied 

"then the judge will give his instructions to the jury. 

H. Post-Trial Jury Instructions 

Following the completion of the trial, in the event 

of a jury trial, the judge must give instructions to the 

jury. These re!!!f!rks briefly reiterate the nature of the 

jury's function to resolve the issues of fact presented 

by the prosecution and the defense, to apply these find-

ings of fact to the law applicable to the criminal charge, 

and to deliver a verdict of guilty or not guilty. The 

following is an example of basic instructions given the 

jury at the end of a criminal trial: 

"MEl1BERS OF THE JURY: 

NoW that you have heard the evidence and the 

arguments, it becomes my duty to give you the in-

structions as to the law to be applied in this case. 

It is your duty as jurors to follow the law as 

stated in the instructions to be given to you and to 

apply these rules to the facts as you find them 

from the evidence in this case. You are not to single 

out one instruction alone as stating the law, but must 

T I 
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consider all of the instructions taken together as a 

whole. 

Neither are you to be concerned with the wisdom 

or purpose of any rule of law and, regardless of any 

opinion you may have as to what the law ought to be, 

it would be a violation of your sworn duty to base a 

verdict upon any other view of the law than that given 

in the instructions of the court, just as it would be 

a violation of your Sworn duty as judges of the facts 

to base a verdict upon anything but the evidence re-

ceived during the trial of this case. 

Justice through jury trial must always depend 

upon the tvillingness of each individual juror to seek 

the truth as to the facts from the same evidence pre

sented to all the jurors, and to arrive at a verdict 

by applying the same rules of law as given by the 

court. 

You have been chosen and Sworn as jurors in this 

case to try the issues of fact presented in the com-

plaint and the denial made by the "not guilty plea" 

of the accused. You are to perform this duty without 

bias or prejudice as to any party. You are not to be 

governed by sympathy, prejudice or public opinion. 

Both the accused and the public expect that you will 

carefully and impartially consider all of the evidence 

. '\ 
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in the case, follow the law as stated by the court 

and reach a just ve''rdict regardless of the consequences. 

It is important that, upon entering the jury room 

for your deliberations, you refrain from expressing a 

fixed opinion or a determination to hold out for a 

certain verdict. Each of you must decide the case 

for yourself but should do so only after an open-

minded discussion of the evidence and instructions 

with the other jurors. 

Once you have reached a conclusion, you should 

not change it merely bec~use other jurors disagree 

with you or merely because you want to render a un-

animous verdict. However, if in your deliberations 

you are convinced that you have reached a wrong con-

clusion, do not hesitate to change that opinion e;.lu 

then vote for a verdict according to your final con-

clusion. Remember this, that you are not advocates 

or proponents of either side in this case, but that 

you are impartial judges of the facts. 

You shall now retire and select one of your number 

to act as foreman, who will preside over your delibera-

tions. In order to reach a verdict, a majority must 

agree to the decision. As soon as a majority have 

agreed upon a verdict, you shall have it dated and 

signed by your foreman and then shall return with it 

to this room." 
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I. Questions 

(1.) lfuat basic information would a judge want to give the 
jury in introductory remarks at the beginning of the 
trial? 

(2.) What is the purpose of the opening statement? 

(3.) lfuy does the defendant's attorney often decline to 
make an opening statement prior to the prosecution's 
case, and reserve the opportunity to make such a 
statement at the beginning of defendant's case? 

(4.) lfuat does it mean when the judge instructs the jury 
that their task is to find the facts and that they 
should ignore the arguments of counsel about questions 
of law? 

(5.) In the questioning of a witness, the prosecutor 
pointed to a map exhibit and commented about ~l7here 
the events of the alleged crime occurred o The defen
dant's attorney objected to the form of question 
asked by the prosecutor. The judge granted the defen
dant's objection and told the prosecutor to rephrase 
the questiono 

State the question asked and tell why it was objection
able o 

(6.) lfuen a witness ~l7as describing the defendant's actions 
he said that "she was drunk." The defendant's attorney 
objected to this testimony and the judge granted the 
objection and told the jury to ignore the statement. 
lfuy? 

(70) On cross-examination is it appropriate for an attorney 
to ask leading questions? 

(8.) lfuy would the defendant's attorney make a motion to 
dismiss the prosecution's case? 

(90) The judge overruled the prosecutor's objection to 
testimony regarding the health of the defendant in 
saying that the testimony was "subject to connectionlt 

later. What did he mean by this? 

(10.) During closing a~gument the prosecutor (1) expresses 
his personal opinion that the defendant was lying and 
(2) says that the judge has clearly been prejudiced 
against the prosecution. The defense counsel objects 
to each of th~se statements. If you were the judge, 
how would you rule on the objection? 
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Section 4. The Duties of the Judge After Trial 

A. Trial Verdicts 

i. Non-Jury Verdicts 

Following the completion of a non-jury trial, the court 

renders it's decision as to the guilt or innocence of the 

defendant. This decision is called a verdict and is made 

based upon the facts and law in the case. The reasonable 

doubt standard is used by the judge in determining guilt 

QX innocer.tce. If the verdict is "not guilty',' immediate 

provision should be made for the release of the defendant 

if he or she is in custody at the time. [See the sample 

"Order for Release of Defendant" in the Appendix to this 

Chapter] If the verdict is guilty, the judge may immedi-

at ely impose sentence or defer sentencing to a later date. 

Deferring sentence for a pre-sentence investigation is 

customary and will be developed to a greater extent in the 

following section. 

ii. Jury Verdicts 

a. Returning the Verdict 

Following a jury trial in a criminal case, the 

jury deliberates and returns a verdict as to the guilt 

or innocence of the defendant. The verdict of the 

jury is rendered (given) in open court with both 

parties present. The verdict may be given in several 

ways. The foreman may state the finding of the jury. 
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Once he has given the verdict, either party to the 

suit may demand a polling of the jury whereby each 

juror is asked by the judge to give his verdict. 

If the jury reaches its verdict in the late 

afternoon or in the evening or at any other 

time when court is not in session or able to be in 

session, the verdict of each juror is written down 

and placed in a sealed envelope to be opened the 

next session of court when the jury is to give their 

verdict. Usually the foreman will open the sealed 

verdict and read it to the court. The reason for 

sealing the verdict is to protect the verdict 

reached by the J'ury. On e th d' , c ever lct lS reached 

and the jurors leave, not to come back until court 

is reconvened, something might influence one or more 

of them to change their mind in the intervening peri-

od. The sealed verdict is to prevent this changing 

of minds. If this procedure is used the jury must 

be told not to discuss their verdict until it is 

announced in court. 

If the verdict is "not guilty," the court should 

announce the verdict and state, "The finding of the 

jury being not guilty, the defendant is ordered re-

leased from custody." If the verdict is "guilty," 

the ('.ourt should announce the verdict and then dismiss 

-- ----... -----;; ;-. -.,,.. ·~-;-;~-;-:;:'h" -... -.-"-.,..~-. 
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the jury thanking them for their participation in the 

trial. After dismissing the jury, the court can impose 

sentence immediately or set a later date for sentencing. 

If a later date is set for sentencing, the defendant 

may be continued in detention until that time or may 

be released under conditions established by the court. 

[See the sample "Verdict" in the appendix to this 

Chapter] 

After the verdict has been delivered, the judge 

should question each member of thl;! jury to make sure 

the verdict does represent the maj o~ity (o:'~ unanimous) 

vote of the jury. If he disagrees with the result 

he may tell the jury as long as he does so politely 

d t s1"- l:le must not criticize or belittle an cour eou '.1' 

the members of the jury for reaching a verdict which 

he finds unacceptable. The jury is entitled to 

courteous treatment at all times, even when the judge 

is disappointed in the result or when the verdict 

requires a new trial. 

If the jury announces that it is unable to reach 

a verdict, the judge may require them to return to 

the jury room and continue their deliberations. The 

judge should not prolong useless deliberations in an 

effort to avoid a divided or "hung" jury. But where 

there is an indication that additional time may break 

.. 
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the deadlock and avoid the necessity of a new trial , 

he may direct the jury to continue their deliberations. 

But "hung juries" are exceedingly rare in tribal 

courts which accept majority verdicts from the jury. 

. Most American courts require unanimous verdicts al-

though there is a strong trend towards six-man juries 

and majority verdicts, at least in civil cases. 

b. Rejection of the Verdict by the Court 

As a general rule the judge is bound by the ver

dict rendered by the jury. If the judge could accept 

or reject the verdict of the jury he would be sub

stituting his judgment for that of the jury and the 

purpose of a jury trial would be destroyed. Jury 

verdicts are not merely advisory opinions ~l1hich the 

judge can accept or reject; they are binding on the 

judge unless there are no facts which would support 

the verdict or the size or amount of the verdict 

shows that the jury Was biased or prejudiced. 

But occasionally verdicts are rendered which are 

totally unacceptable to the court. The most frequent 

example of an unacceptable verdict is one which is 

clearly in opposition to facts presented during the 

trial. It is the function of the jury to decide 

disputed facts and to give their verdicts based on 

the facts as they see them. However, they cannot 

,---_._ .. __ -.-...., 
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make up facts nor reject clear, convincing and un-

disputed evidence. lVhen the jury has arbitrarily dis-

regarded the facts, the judge may render a judgment 

opposite to the jury's verdict, or simply set the 

verdict aside. This is called a judgment notwith-

standing the verdict. This special judgment is re-

served for those cases where the jury clearly has 

not rendered its decision in accordance with the 

instructions on fact and law \"hich the judge has 

given them. A judgment notwithstanding the verdict 

can be used only when there is substantial error in 

the jury's verdict, and can only be given in favor 

of the defendant in a criminal case. Errors in the 

form of the verdict, such as mistakes in spelling, 

grammar, obviously misunderstood legal terms, etc., 

cannot give rise to a judgment notwithstanding the 

verdict. 
~. 

Neither can the verdict be rejected because one 

or more jurors later tell the judge that they mis-

understood the instructions, or that their vote was 

not properly counted, or that they have changed their 

minds. If such changes were allowed it would subject 

the jurors to strong outside pressures to change 

their decision after the verdict has been rendered 

and the court has adjourned. Jurors cannot, there-

fore, impeach or reject their own verdict. Once filed 

and accepted, the verdict cannot be changed, unless 
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there is strong evidence of fraud or bribery. 

The defendant might also file a motion for a new 

trial based upon errors or mistakes by the court or 

on the basis of newly discovered evidence. The 

motion should be granted only if the errors or mis-

takes substantially effected the case or prejudiced 

the defendant, or if the newly discovered evidence 

would result in an acquittal. 

Bo Sentencing 

i. In General 

There is perhaps no greater judicial responsibility 

than that of sentencing and corr~ctive penalization; this 

is exclusively a judicial function which cannot be shared 

or delegated, however pre-sentence reports may be re-

quested by the court. Proper sentencing practice re-

quires a fundamental knowledge of human nature and common 

sense. Unfortunately, there are no magic rulE~s to success 

in this process. The sentencing process must be applied 

on a case-by-case basis, and the lessons must be learned 

from experience. 

Sentencing comes into play after a plea of "guilty" 

or after a finding of "guilty" by either the court or 

the jury. Proper s~ntencing requires the application of 

penalization or corrective actions to the particular in-· 

dividual before the court. Uniform penalties and tribal 

,,' .. 
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deterrent factors are also involved, but the prime emphasis 

should be placed upon finding an appropriate sentence or 

penalty for each individual violator within the limits 

set by code or ordinance. 

In most jurisdictions the judge is solely responsible 

for sentencing the defendant. In a fe\17 jurisdictions the 

court is authorized by statute to impose an indeterminate 

sentence for the maximum period defined by law. This 

sentence can then be terminated at any time after the 

service of the minimum time, if there is any, by a parole 

board or other agency. 

It would be well to keep in mind the purposes of 

sli:ntencing. This could be stated as the minimum amount 

of custody or c0nfinement which is consistent with the 

protection of the public, the gravity of the offense and 

the rehabilitative needs of the defendant. You should 

also be aware that the maximum sentences provided for 

in your tribal code are for use in only a very few cases. 

Most defendants will require a much less severe sentence 

to accomplish the purpose of sentencing. 

If your tribal code does not provide for a breakdown 

of the various crimes with regard to their seriousness, 

you should make such a breakdown yourself. A possible 

way to order crimes in relation to seriousness of the 

. . , 
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offense would be to find all crimes dealing with: (1) 

protection of persons; (2) protection of property; and 

(3) protection of the cOI!l1l1unity peace, social and moral 

orden;. 

It is suggested that crJmes in the first category 

should be considered more serious than those in the other 

two categories and persons committing such crimes should 

be dealt with more severely than persons committing crimes 

against property or the community's social or moral values. 

ii. The Presentence Investigation 

Once a judg~ has accepted a guilty plea from a defen-

dant he must then sentence the defendant. In order to 

make an intelligent decision regarding the sentence, the 

judge should have a probation report or conduct a hearing 

with witnesses. If the defendant w~ives a hearing then 

the court can use written statements. Such procedures 

will provide the court with information about the defen-

dante This presentence report will generally be one of 

three types. A minimal report might consist of the 

defen.dant's previous court and driving records. More 

detailed presentence reports are usually of two types: 

(1) a full social history and (2) psycholcgicai/mental 

health reports. [See the sample "Order for Presentence 

Investigation" for psychological evaluation or alcohol 

treatment in the Appendix to this Chapter] It might be 

\ 
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noted that these reports are often referred to as proba-

d ' and usually contain tion reports in some juris ict10ns 

Before a defendant pleads guilty 
the same information. 

h ld t examine the presentemce report. I.t 
the judge s ou ~ 

must be noted that a presentence or probation report is 

a confidential document and only the officials 0.£ the 

1 and the defendant should have court, probation officia s, 

access to such reports. Before a defendant is sentenced 

t he should have an on the basis of a presentence repor , 

to rebutt the information the judge uses in opportunity 

" 'For example: if defendant has coming to a dec1s10n. ' 

to a traffic offense and the judge notices 
pleaded guilty 

convictions, the judge should tell the he has many pr10r 

defendant that his past record is not favorable and give 

h t explain his conduct. Such a the defendant a c ance 0 

t end to lessen or "mitigate" statement by the defendant may 

of the offense to which he has just pleaded 
the severity 

d h J
'udge should consider this in sentencing guilty an t e 

the defendant. Every defendant after pleading guilty 

should have an opportunity to make a mitigating statement 

before the judge imposes a sentenceo 

Following the presentence investigation, the court 

cons ider deferring sentencing by placing might want to 

b ' If the defendant complies the defendant on pro at10n. 

with the terms and conditions of probation, the court 

" 
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can set aside the finding of guilt and dismiss the pro-

ceedings against the defendant. The utilization of this 

procedure should depend on the severity of the charge and 

the individual's background as shown in the presentence 

investigation. If the defendant violates any of the 

terms or conditions of probation or is convicted of a 

new offense committed within any period of probation, 

the court could then pronounce any sentence which might 

originally have been imposed. [See the sample "Order 

Deferring Sentence" and "Notice of Sentencing Hearing" 

in the Appendix to this Chapter] 

iii. Pronouncement of Sentence 

After the judge has accepted a guilty plea or there 

has been a finding of guilt, has examined the presentence 

report, and has declined to defer sentencing, he is 

ready to pronounce the sentence. After having studied 

the presentence report, which mayor may not have a 

sentence recommendation included, he must choose a sen-

tence which will accomplish the purposes of sentencing. 

The two most conventional punitive measures used in 

sentencing are confinement to jail for a fixed term and 

imposing a fine on the defendant or both. In addition, 

there are, or at least should be, many other alternatives 

available to the court in passing sentence. 

Confinement may be of two types, total, where the 

, 
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defendant serves a set term without being allowed any 

liberty; and partial, which can h?ve several variations o 

Partial confinement would be where the defendant is allow-

ed to keep his job while serving time, This can be ac-

complished in two ways, by allowing the defendant to work 

his normal hours and requiring him to return to jail in 

his off-hours or by allowing the defendant to serve his 

sentence on his days off or weekends. [See the sample 

"Pronouncement of Sentence" and "Hork~-Release Rules" in 

the Appendix to this Chapter] 

~llien using a fine to punish a defendant either by 

itself or in conjunction with some type of confinement, 

the judge should consider the following: 

1. what are the financial resources of the defen-

dant in light oi other financial obligations? 

(For example, a fine of $20.00 to a person making 

$200.00 a month and having a family to feed, clothe 

and care for is a substantial penalty. However, 

a fine of $20.00 to a person earning $600.00 a 

month would apt to be a far less severe penalty.); 

2. is the defendant able to pay a fine on an install-

ment plan. (It is becoming much more common to 

allow this type of payment rather the sentencing 

a person to $10.00 or 10 days.); 

3. if you have ordered the defendant to make restitu-

I' 
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tion for property destroyed or stolen will this 

substantially affect his ability to pay a fine?; 

4. the purpose of a fine is to make the defendant 

sacrifice and hopefully then he will think about 

what he has done. Never impose a fine simply to 

raise revenue; 

5. if the imposition of a fine will put the defen-

dant in a worse socio-economic position -- try to 

find a sentencing alternative. 

Whenever you have occasinn to sentence a defendant 

on more than one charge, the sentence may run concurrently 

or consecutively. Also, you should give a defendant 

credit on any sentence you impose for time he has served 

awaiting an opportunity to plead and be sentenced. 

~ sentenclng is the A third commonly used measure ;n . 

use of probation, which was previously mentionned in the 

discussion of deferred sentencl·ng. P b ro ation should be 

available for most defendants . b f comlng e ore the court. 

Probation should be used as a rehabilitative measure to 

help the defendant by providing him with supervision and 

counseling over an extended period of time. Just as the 

judge must specify the length of the term the defendant 

is to serve if confined, he should specify explicitly 

the conditions upon which probation is granted and for 

how long it is to run. There will probably be few 
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instances where probation should run for longer than a one-

year period. The defendant should be warned that if he 

violates his probation he may be punished for this as 

vlell as the original crime. [See the sample !lOrder Grant-

ing Probation" in the Appendix to this Chapter] 

iv. Sentencing Alternatives 

The judge should familiarize himself with other 

possible sentencing alternatives that are available. 

One commonly used alternative is to sentence the defen-

dant to work for the tribe for a given period of time. 

There may also be many educational and vocational insti-

tutions which defendants can attend, some free of charge. 

Another alternative in traffic cases would be driver 

improvement courses. In some cases it may be best for 

the court to request hospitalization of the defendant 

for physical or mental health reasons as a sentencing 

measure. One crime where this is especially true is 

public drunkenness. Unlike many crimes, habitual 

drunkenness is more of a disease than a crime and should 

be treated as such and it is by many tribes. It would 

be wise for the judge to encourage development of programs 

to help alcoholics such as Alcoholics Anonymous and public 

and private treatment for alcoholics in health institu-

tions. The problem of alcoholism will be further de-

veloped in Chapter IX. 

Y I 
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Post-Trial Proceedings 

i. Right to Appeal 

Following conviction , the defendant should be advised 

of his right to appeal to a higher court. The appellate 

procedure will be developed to a much greater extent in 

Chapter III, but at a minimum , the defendant must be told 

the length Cif tim(i~ within which to file the appeal. The 

burden is then on the defendant to perfect this right of 

appeal to a higher court by a timely filingo 

ii. Stay of Execution of Sentence 

While an appeal is pending, the court may grant a 

Stay of Execution of any sentence imposed by the court 

and order the defendant released on h;s own ... recognizance 

or continued in detention or released under conditions 

established by the court. 

Do Questions 

1.) ~y should the jurors be told not to discuss a ver
d~ct until it is announced in court where th~ verdict 
w~s reached late at night, written and sealed, and 
g~ven to the foreman to open and read in court? 

2.) 

3.) 

4. ) 

Why should each member o~ the jury be polled by 
the court after the verd~ct has been delivered? 

In a criminal trial the judge becomes convinced that 
the jury did not follow an instruction on the law. 
Their verdict of guilty could only have been render
ed by disregarding the judge's instructions. lVhat 
should he do? 

The day after the trial in a criminal case two 
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members of the jury approach the judge saying that 
they want to change their votes. They explain that 
they did not understand the instructions at the 
time they were given, but that they do now and there
fore want to change the:Lr views. ylith the changed 
votes, the convicted defendant would be found in
nocent. What should the judge do? 

5.) The defendant was acquited of a charge of assault 
by a vote of 4-2. Two of the jurors later tell 
the judge that they were afraid of what the defen
dant might do to them if they found him guilty so 
they voted to acquit him even though they were sure 
he was guilty. They are now willing to change their 
votes e What should the judge do to the defendant? 
to the jurors? 

6.) vlliat are the purposes of sentencing? 

7.) What is the purpose of the presentence investigation? 
lfuy should the judge not examine the presentence in
vestigation until after a finding or plea of guilty? 

8.) Yfuy should the defendant be given an opportunity to 
explain his prior conduct or background presented in 
the presentence report? 

9.) When might a judge want to defer sentencing and place 
a defendant on probation? 

10.) What factors should a judge consider in imposing a 
fine on a defendant as punishment? 

~ ' •• -..~. _ ___ ~r._" • . 
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Section 5. Practice Non-Jury Trial 

Ao Introduction 

The preceding sections of Chapter II concerning trial 

court procedure outlined the duties of the judge before, 

during, and after trial. As a next step, two practice 

trials are outlined in this and the follov]ing section to 

illustrate the role of the judge in a factual hypothetical 

situation. In each trial, the factual background, issues 

involved, and the participants are presented followed by 

reference to a recommended outline of the proceeding in the 

NAICJA Criminal Court Procedures Benchbook. This recom-

mended outline can be located in the Benchbook by referring 

to it's Table of Contents. You should proceed through the 

NAICJA outline step-by-step to see how the factors of the 

'factual background, issues involved, and normal partici-

pants will shape the development of the trial. There are 

obvious procedural differences between a non-jury and jury 

trial, as discussed in the preceding sections, and you 

I should consider how your role as judge might change to 
,. 

suit either proceeding. 

The facts presented in this section are designed for 

a non-jury trial. The prosecution's case could b~ pre-

sented either by a tribal policeman or a tribal prosecutor 

depending on the customary procedure in your court. The 

defendant could be represented by either an attorney or a 

" 
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lay advocate. Consider what requirements on counsel you 

might impose before practice in your court. Consider how 

the presence or absence of counsel on either side may 

affect your role as judge in a non-jury trial. 

The facts presented in the follo,,]ing section are 

designed for the jury trial. Again, note the procedural 

differences between a non-jury and jury trial. It is 

recommended that attorneys represent both the tribe and 

the defendant at a jury trial for the reasons in the 

following discussion about the function of attorneys 

in actual practice. 

If the defendant is to be represented by counsel, it 

is usually desirable for the tribe to obtain an attorney 

to prosecute the case. In this way the judge can oore 

easily maintain his or her neutrality. If only a defense 

attorney is present then the judge may be put in the un-

fortunate position of having to assist the prosecution 

too much. If two attorneys are present, then if one 

raises an objection the judge can ask the other to respond 

and, having heard both arguments, the judge can then rule 

on the question. 

Further, one or both of the attorneys may raise an 

issue of la\y at the trial that is new and strange to 

the judge. In one recent trial, for example, an attorney 

argued that because of a particular federal statute, which 
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"laS unfamiliar to the judge, the tribal court had no juris-

diction over the case. One response for a judge to make 

in such a case is to ask the attorney to prepare a brief 

written memo on the question and present it to the judge 

for his later gtudy. If the argument lacks merit, no such 

memo will probably ever be prepared. If the point has 

some merit then a memo will give the judge a better oppor-

tunity to study the question and make a wise decision. 

The point to remember is that the attorney's function 

is both (1) to represent their clients, and (2) to assist 

the court in arriving at a just decision. The judge should 

not hesitate to ask the attorneys to provide assistance 

wherever appropriate in informing himself about the law 

and arriving at a just decision. 

Immediately following are the facts of the practice 

non-jury trial o 

B. Big Salmon Reservation v. Screaming Eagle 

(i.) Factual Background 

Defendant Screaming Eagle is charged with resisting 

arrest under Tribal Ord:i.nance 25 ~vhich provides: 

Any Indian who shall willfully and knowingly, by force 

or violence, resist or assist another person to resist 

a lawful arrest shall be deemed guilty of an offense 

and, upon conviction thereof, shall be sentenced to 

labor for a period not to exceed 30 days. 
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He is also charged with violating an anti·-litter ordi-

nance, Tribal Ordinance 47 which provides: 

Throwing or depositing glass or other matter on 

highways 

(a) No person shall throw or deposit upon any 

highway any glass bottle, glass, nails, tacks, 

wire, cans or any other substance likely to injure 

any person, animal or vehicle upon such highway. 

(b) Any person removing a wrecked or damaged 

vehicle from a highway shall remove any glass or 

other injurious substance dropped upon the highway 

from such vehicles. 

On January 10, 1980 Screaming Eagle was driving his 

new Datsun sports car on Back Creek Road located within 

the boundaries of the Big Salmon Reservation in Washing

ton State. While cruising along the road near the Indian 

village of Quimsey, Screaming Eagle heaved an empty six

pack of Budweiser beer out of the window of his car, just 

missing Anna Twickle, a member of the Tribe who lives in 

Quimsey. Anna had been standing near the edge of the 

road at the time Screaming Eagle drove past. Unfortunately 

for Screaming Eagle two tribal policemen, Big Ahrm and 

Tuff Hyde were parked in their patrol car behind some 

trees 200 yards away and saw Screaming Eagle throw the 

sixpack out of the car window. Big Ahrm and Tuff Hyde 

------------------------------------------------~----------------------------------------------------------------------~;m~·~~=,:.~_~ .. _:~~~·~~~-,-. 

I 

II I 
11 

l 

I 
j 
I 
I 

CHAPTER II 

immediately pursued Screaming Eagle and pulled him over 

to the side of the road. They were in uniform at the 

time. Screaming Eagle is a member of the Shell Mountain 

Reservation in North Dakota. He lives in Seattle, 

Washington, which is about 150 ~iles from the Big Salmon 

Reservation. On the dgy in question he had been visiting 

a girl friend on the Reservation. 

After stopping Screaming Eagle's car, the tribal 

police asked Screaming Eagle to get out and stand six 

feet to the rear of the car. He stepped out of the car 

but stood beside it, refusing to go to the rear. As Screaming 

Eagle got out of the car he shouted, "You can't arrest me. 

I am not a member of this Tribe". 

Officer Big Ahrm said, "That doesn't make any differ-

ence." Screaming Eagle responded angrily by saying, "I 

don't care, you don't have the power to arrest me." Then 

Officer Tuff Hyde bellowed "This is it, we're taking you 

in", and grabbed Screaming Eagle by the arm. Screaming 

Eagle squirmed l·'"Iose, pushed past Officer Hyde and at-

tempted to re-enter his car. Both officers then drew 

their pistols and frisked Screaming Eagle. Big Ahrm 

said "We are arresting you for littering and resisting 

arrest. You don't have to say anything if you d0n't want 

to". They then took him to jail where he was booked and 

released on his own recognizance. 
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Anna Twickle observed these events from about 200 yards 

After Eagle's arrest she went to the car and said away. 

to Screaming Eagle "I hope you get six months for throw-

" ing those bottles at me • 

Mr. John Lawder is the attorney for Screaming Eagle. 

Lawder is a member of the Big Salmon Tribe and is a li

censed attorney. In talking with his client, prior to 

trial, Screaming Eagle tells Lawder that he had no in-

tention of resisting a lawful aT~est. He did not realize 

that he could be lawfully arrested by these officers, and 

that if he had realized that he was being put under arrest 

d At the trial it can be expected he would have cooperate 0 

that the officers will convey quite a different impression 

about Screaming Eagle's attitude. 

(ii.) Issues Presented 

The following are some of the issues that might be 

These might be raised by the tribe, raised in the case. 

, b th 'ud~e As the J'udge, by defendant s attorney, or y e J o. 

you \yould have to dispose of them during the course of 

the proceedings. 

1. Does the Big Salmon Tribe have jurisdiction over 

an Indian from anotheT reservation? 

2. Was the littering ordinance intended to cover the 

type of conduct of the defendant? 

3. Has the defendant resisting arrest at the time he 

. , 
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pushed pAst the officers and tried to get in his 

car, or did the arrest occur later? 

4. Were the officers legally justified in arresting 

defendant for littering? 

5. Should a motion by defendant to dismiss the case 

at the end of the prosecution's case be granted? 

(iii.) The Participants 

Hho are the participants in the trial proceeding? 

A full list of the participants at trial would probably 

include the judge, the clerk, the reporter, the bailiff, 

the prosecutor, the tribal policemen, the witness, the 

defendant, and the defendant's attorney. 

(iv.) Non-Jury Trial Criminal Procedure 

An arraignment would be held for Screaming Eagle be-

cause he is ill custody and has been charged with the vio1a-

tion of a criminal ordinance of the Big Salmon Tribal Code. 

At arraigncent, Screaming Eagle would be informed of his 

rights and of the charges against him, and permitted to 
, 

enter a plea of guilty or not guilty. He pleads not guilty 

and asks for a trial. 

You now have the complete factual background, the 

issues involved, and an idea of who will be the partici-

pants at trial. At this point, refer to the NAICJA Bench-

book outline, entitled "Criminal Trial Procedures Before 

the Court l~ithout a Jury, II in the Denchbook manual. Proceed 
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through this outline step-by-step, considering the nature 

Eagle 's case, from the opening of the trial, of Screaming 

through the presentat10n 0 , f the prosecution and defense 

case, to the final decision of the court. Contrast the 

. f th 'ury trial to the procedural development 0 e non-J . 

following discuss10n 0 , f the J'ury trial in another factual 

hypothetical situation. 

Section 6. Practice Jury Trial 

A. Introduction 

This is the second practice trial to illustrate the 

role of the judge in a factual hypothetical situation in 

a jury trial. ... As ~n the preceding non-jury trial dis-

cussion, the factual background, issues involved, and the 

d f oIl' owed by a referral to the participants are p!~sente 

recommended out 1ne 0 e I , f th proc"'_eding in the HAICJA Crimi-

hb k Note the procedural differences nal Procedure Benc 00. 

between the non-Jury , and J'ury trial, and how your role as 

judge will change to suit each proceeding. 

B. Dry Gulch Reservation v. Fass Jawe 

(i) Factual Background 

F Jawe, a member of the Dry Gulch The defendant, ass 

d u-lth v~olating a tribal ordinance con-Tribe, is charge w... ... 

h and concerning the distribution of lit-cerning speec es, 

erature about term11.\at10n. , , The ordinance, enacted 

. - " 

b 

ri , 1 

* I 

I] 

II 
Ij 

Ii n 
11 
!1 
II 
If 'I 
11 
'I f· Ii , ! 

i 
j 

l'1 

11.1 

U 
l~ 

I j 
11 

l 
1 ! 

n 
1 ! 

! J ,1 

(1 
Jl 
Ii 
t~ 

lJ 
'I 
I 

I 
.~ 

I II 
f 

I 
1 
J 

I ' 
ji , 

CHAPTER II 

January 15, 1978, provides: 

Whereas Congress is attempting to terminate the 
reservation and violence has resulted from dis
put~s over termination, the following provision 
shall be law: .. No person shall knoYlingly cause to 
be printed, published or distributed literature 
advocating the termination of Indian Reservations, 
or shall give public speeches advocating the ter
mination of Indian Reservations. This provision 
shall apply throughout this Reservation, and shal~ 
be effective for 60 days only. 

One witness is Elder Weel who is a member of the 

Council of the Dry Gulch Tribe o On January 20, 1978, 

Weel was entering the tribal headquarters building on the 

Reservation to attend a closed meeting of the Tribal 

Council when defendant handed him a leaflet at the door. 

The leaflet had the following material printed on it: 

Although I am generally against terminat~on of 
Indian reservations I believe the people of Dry 
Gulch Reservation would be better off if the 
Reservation were terminated and the assets dis
tributed directly to the members. Remember, this 
would mean that each enrolled tribal member vlOuld 
receive approximately $20,000. (Signed) FASS 
JAWE 

Later, while Elder Heel was talking to the police at 

their headquarters about t~.;ro blocks away, the Tribal 

Council started its closed meeting. Fass Jawe, who was 

a member of the Council, asked for permission to speak as 

the meeting opened and then read the printed statement to 

the members of the Council. This created so much tension 

on the Council (a fight almost occurred) that after dispos-

ing of one unrelated business matter the Council adjorned. 
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Complaints against Fass Jawe were signed by Elder Weel, 

for allegedly handing out leaflets in violation of the 

previously quoted Tribal Ordinance, and by Lawran Norder, 

who ~V'as present when Fass Ja,V'e read his statement at the 

beginning of the Council meeting. Fass Ja~Je ,.,as then 

arrested by Tribal Officer Harry Gotgun. 

The Dry Gulch Reservation is in the State of New 

Mexico. The events in question occurred on January 20, 

1978. 

Witnesses Elder Weel and Lawran Norder should sign 

appropriate complaints. An arraignment should be held 

where the judge can decide whether to release the defen-

daHt on bail, or on his own recognizance. 

(ii.) Issues Presented 

, . Some of the legal issues that might be .. raised at the 

trial are as £0110"7s: 

1. Does the ordinance violate the Civil Rights Act 

of 1968? 

2. Assuming the facts are proven as above stated , 
does defendant's conduct constitute a violation 

of the ordinance? Did he, f0r example, "kn.o~7ingly 

cause to be. • • distributed any literature advo-

cating termination of Indian Reservations?" 

3. Did defendant give a public speech advocating 

termination of Indian Reservations? 

, . 

CHAPTER II 

4. Various issues on the presentation of evidence 

could be raised by the attorneys at the trial. 

(iii.) The Participants 

Who are the participants in the trial proceeding? 

As in the non-jury trial, a list of the participants 

would again include the judge, the cl,erk, the bailiff, 

the policemen, the prosecutor, the defendant, ana the 

defendant's attorney. The witnesses at trial would 

include the councilman and the councilwoman. And, most 

importantly, the jury would be present at trial. 

(iv.) Jury Trial Criminal Procedure 

As in Screaming Eagle's case, an arraignment would be 

held for Fass Jawe because he has been charged with the 

violation of a criminal ordinance of the Dry Gulch 

Reservation Tribal Code. At arraignment, Fass Jawe pleads 

not guilty and asks for a jury trial. 

You now have the complete factual background, the 

issues involved, and an idea of ,.,ho will be the partici-

pants at trial. At this point, refer to the NAICJA 

Benchbook outline, entitled "Trial by Jury," in the 

Benchbook manual. Proceed through this outline step-by-

step, considering the nature of Fass Jawe's case, with the 

additional procedural responsibilities of empaneling the 

jury, selecting the jury, instructing the jury, and re-

ceiving the jury verdict. 

.\ 
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If, in selecting the jury, the prospective jurors gave 

the following responses in voir dire questionning, what 

should your reaction or the reaction of the prosecution 

and defense counsel be? 

Juror 1: A second cousin to defendant, playmates as 

children,but has not seen the defendant 

for 20 years. 

Juror 2: Chairman of the "Anti-Termination Task, 

Force" of Dry Gulch Reservation. 

Juror 3: Brother in law of the judge. 

Juror 4: Borrowed $50.00 from Fass Jawe two weeks 

ago and still Ov1es it to him. 

Juror 5: A close friend of Officer Gotgun. 

Juror 6: Has severe loss of hearing. 

Contrast your procedural responsibilities in Fass 

Jawe's jury'trial to those in the case of Screaming 

Eagle. More than 90 per cent of all Indian tribal court 

criminal cases are disposed of before trial by guilty 

pleas. The majority of the remaining criminal cases are 

disposed of in non-jury trials, as in Screaming Eagle's 

case, and only a small minority are disposed of by jury 

trial, as in ,the case of Fass Jawe. But the Indian Civil 

Rights Act of 1978 requires that any person accused of an 

offense punishable by imprisonment be given the right to 

a jury trial. For this reason, in those instances where 
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the criminal defendant exercises this right, you as a 

judge have the responsibility to master jury trial 

criminal procedure. 
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CHAPTER III. APPELLATE COURT PROCEDURE AND THE INDIAN CIVIL RIGHTS 
ACT OF 1968 

Section 1. An Overview of Appellate Court Procedure 

A. Introduction 

Chapter II focused on trial court criminal practice and 

procedure presenting what happens to a defendant who is accused 

of a crime and subsequently tried for that offense in an Indian 

tribal court. Chapter III will discuss what happens if a 

defendant believes that he has been treated unfairly or un-

justly by the trial court. For example, in a criminal case 

tried in tribal court, the defendant either is found guilty or 

innocent. If he is found innocent, he is released from the 

custody of tribal authorities and is free to return'to the 

connnunity at large. If he is found guilty, he is either fined 

or jailed, or both. Chapter III will also consider the impact 

Clf the Indian Civil Rights Act of 1968 on Indian trial and 

appellate court practice and procedure. 

But what if the defendant is found guilty but believes he 

can prove he did not receive a fair trial because of some 

procedural error? For example, suppose a potential juror admitted 

during voir dire that he could not give an impartial verdict 

in the case because the victim of the offense with which the 

defendant is charged was a good f~iend. What can the defendant 

do if that potential juror is seated on the jury which returns 

a guilty verdict against him? Or, suppose he is guilty of 

some crime but not guilty of the crime for which he was con-

victed? For example, the trial judge could misinterpret a 

criminal ordinance in deciding what crime the defendant 
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connnitted. What then? 

Indian tribes have the power to provide a criminal defen-

dant convicted of a crime (or a civil defendant who has had a 

judgment rendered against him) the right to appeal his con-

viction to another court, referred to as an "appellate court". 

An appellate court is a "higher" court, meaning it has the 

power to review the decision of the trial court and affirm, 

modify, or reverse that court's decision. In short, the 

appellate court serves to correct errors made by the trial 

court. In this and following sectiuns, the importance of 

having an appellate court system in Indian jurisdictions will 

be discussed, and how an appellate court on an Indian reserva-

tion might operate. Although much of the discussion is present-

ed in the context of criminal appeals, it should be kept in 

mind that most principles of appellate practice are equally 

applicable to civil appeals o 

The emphasis is upon practice, meaning a concern primarily 

with the details of how Indian appellate courts might operate 

and what they have the power to do. Thus, this section begins 

with an outline of appellate procedure as it exists or could 

exist on an Indian reservation. In Section 2, we shall consider 

the nature of an appellate court, with emphasis upon the impact 

of the Indian Civil Rights Act of 1968 upon Indian court systems. 

Methods of selecting Indian judges and the importance of an 

independent judiciary will also be noted. Section 3 deals 

with the daily operation of an appellate court, including 

matters ranging .from the physical appearance of the courtroom 

225 



~.----- ..... ~----

226 

B. 

Y I 

CHAPTER III 

to the formulation of rules of court. In Section 4, the 

procedure for preparing the trial record for review by the 

appellate court is outlined. Section 5 is a discussion of 

rules an appellate court might establish for the writing of 

"briefs"--documents in which the parties to a lawsuit set 

forth their legal arguments in writing--and what a brief might 

look like. Section 6 deals with how an appellate court can 

get the most out of the oral arguments presented to the court 

by the parties to an apFeal at a hearing held for that purpose. 

Section 7 outlines "remedies,"namely, what sort of "relief" 

or type of decision an appellate court can render in criminal 

cases. Finally, in Section 8, we shall examine the very im-

portant process by which an appellate judge writes his decision 

in an appeal--his written legal opinion--in which he sets forth 

the reasoning which led him to select a particular remedy to 

resolve a given case, either affirming, reversing, or modify-

ing the decision of the trial court. 

The Need For Indian Appellate Courts 

Indian tribal judges, just as all human beings, are capable 

of making mistakes. Thus, it is possible in a civil case that 

the tribal judge might misunderstand the facts that are pre-

sented such that the findings and conclusions he reaches in a 

particular case would be completely unsupported by the evidence. 

Example: John Jones sued Sitting Bird for $100, 
claiming Sitting Bird owed him that much money under a 
contract to paint Sitting Bird's barn. Sitting Bird 
never denied the money was owing, and Jones and three 
witnesses testified that the money was, in fact, due 
and had never been paid. No. other evidence was pre
sented. The trial judge entered the following findings: 
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[1] 

That John Jones painted Sitting Bird's barn for which 
service Sitting Bird agreed to Pay $100. 

[2] 

That the paint job must have been done poorly because 
Sitting Bird never paid John Jones the $100 agreed to. 

The trial judge also entered the following conclusion of law: 

Sitting Bird is not obligated to pay John Jones $100 
and the case must therefore be dismissed. 

Or, in a criminal case, rules for the admissibility of evidence, 

or for the search of the defendant's property, might be violated 

in such a way that the defendant would be deprived of rights 

under the Indian Civil Rights Act of 1968: 

Example: Yellow Horse was charged with petty theft 
after he allegedly stole a hammer from the tribal hard
ware store. At his trial, the incriminating hammer was 
offered in evidence, along with testimony that the hammer 
was found in Yellow Horse's home. Yellow Horse objected 
to the admission of the hammer into evidence, and pointed 
out to the trial judge that the Indian Civil Rights Act 
of 1968 prohibits "unreasonable" searches and seizures. 
Yellow Horse presented uncontradicted testimony that 
tribal police discovered the incriminating hammer only 
after breaking down the door of every house in Yellow 
Horse's neighborhood at 3 a.m. and conducting an immedi
ate search of each house, and by this procedure finally 
found the hammer in Yellow Horse's bedroom, hidden under 
the mattress of his bed. Despite this testimony, the 
trial judge ordered the hammer admitted into evidence 
over Yellow Horse's objection. As a direct result, 
Yellow Horse was convicted. 

If the community is to have complete faith in the tribal 

court system, it appears self-evident that there must be some 

procedure ~l7hereby any errors made in that system may be cor-

rected. The purpose of an appellate court is to correct any 

such errors which can be established. Quite literally, the 

underlying theory of an appellate court system is that such 
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courts will keep innocent criminal defendants out of jailor 

prevent innocent civil defendants from paying unjust judgments. 

In short, appellate courts serve to assure fair trials and to 

guarantee all p€!rsons the equal protection of the laws of the 

community they serve. 

As a matter of simple justice, there is a great need for 

appeals courts on Indian reservations. Moreover, the presence 

of such courts of review is a protector of self-government. 

Ironically, although the Indian right of tribal self-government 

has been limited in other areas, there is nothing in history 

or in federal law to prevent Indian tribes from having an 

appellate court system--yet, as a practical matter, on many 

Indian reservations, there is no way in which an Indian can 

appeal the decision of an Indian tribal court. Thus, Indians 

are denied rights in Indian courts which would be available to 

them in non-Indian courts. This situation can have the effect 
I 

of undermining the effectiveness of Indian tribal courts and 

of eroding the Indian right of tribal self-government. 

There is no question about the fact that Indian tribes 

have the right to establish appellate courts. In this con-

nection, :Lt is· notable that the Code of Federal Regulations 

provides for appeals from decisions by a Court of Indian 

Offenses. 25 C.F.R. 11.6CA states: 

Two judges of the reservation other than the trial 
judge shall sit together, at such times and at such 
places as they may find proper and necessary for the 
dispatch of business, to hear appeals from judgments 
madle by any judge at the t:rial sessions. Any party 
aggrieved by a judgment and paying a filing fee of $5 
may appeal to the court upon giving notice of such 
appeal at the time of judgment and upon giving proper 
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assurance to the trial judge, through the posting 
of a bond or in any other manner that he 1i7ill satisfy 
the judgment if it is affirmed. In any case where a 
party has perfected his right to appeal as establish
ed in this section or by rule of court, the judgement 
of the trial judge shall not be executed until after 
final disposition of the case by the court. The court 
may render j udgmen t upon the case by unan:lT.t\Clus vote 0 

Similarly, in the case of tribal courts, P:I:'cnrision is made 

in numerous tribal constitutions and tribal law and order codes 

for appellate proceedings. For example, the Law and Order 

Code of Confederated Tribes and Bands of Yakima Indian Nation 

provides in Section 5: 

Three judges shall sit together as a Court of 
Appeals at such times and places as they may find proper 
and necessary for the dispatch of business, to hear 
appeals from judgments or sentences made by any judge 
at the trial sessions. The three judges to sit as a 
Court of Appeals shall be designated from the as-
sociate judges by the chief judge; provided, however, 
that a trial judge shall not act on an appeal from a 
judgment or sentence rendered '\y him at a trial session. 
Any motion as to the qualifications of judges to sit on 
said Court of Appeals shall be directed to the chief 
judge who shall make determination as to their qualifi
cations to act on said court. Appeal from judgment or 
sentence made by any judge of the trial sessions shall 
be taken by notice of appeal in open court or by vrritten 
appeal ten days from the date said judgment or sentence 
was rendered. There may be established by rule of court, 
the limitations, if any, to be placed upon the right of 
appeal, and as to the types of cases which may be ap
pealed, and the grounds of appeal, and as to the manner 
in which appeals may be granted, according to the needs 
of the ~llrisdiction. However, no appeals shall be taken 
from other than a final order of the trial court. In 
the absence of suct rules of court, any party aggrieved 
by judgment or sentence may appeal to the Court of Ap
peals upon giving proper assura~ce to the trial judge 
through the posting of bond, cash, or other security 
or any other manner, that he will satisfy the judgment 
if it is affirmed. This assurance and the approval 
thereof is necessary to perfect the appeal. In any 
case where a party has perfected his right to appeal 
as established herein or by rule of court, the judg
ment of the trial judge shall not be executed until 
after final disposition of the case by the Court of 
App~als. The Court of Appeals may render such judgment 
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upon the case by a majority vote of those judges elig
ible to act on such appeal. 

A comparable provision appears as Section 5 of the Law and 

Order Code of the Coeur D'Alene Tribe of Indians: 

Each of the judges shall sit as the Court of Appeals 
at such times and places as they f:tnd proper and neces
sary for the dispatch of business, to hear appeals from 
the judgments or sentences of the other judge made by 
either at the trial sessions. The chief judge shall 
hear all appeals frot~ the judgments and sentences of 
the associate judge olr alternate associate judge. The 
associate judge, or in the cases of his unavailability, 
the alternate associate judge, shall hear all appeals 
from the judgments and sentences of the chief judge. 
Appeals from convictions and sentences in criminal cases 
shall be made either by oral notice given in Open Court 
at the conclusion of the case, or by written notice given 
w~thin five days thereafter. The right of the person 
to have his sentence or fine held in abeyance and su
spended pending the appeal shall be contingent on that 
person posting such bail as will, in the judgment of the 
trial judge, give adequate assurance of the serving of 
the sentence or the payment of the fine if the appeal 
court affirms or modifies the action of the trial court. 

Any person aggrieved by a judgment or the other 
disposition of a civil case may also appeal to the other 
judge by filing a written notice of appeal within five 
days and serving a copy of said appeal upon the adverse 
party or parties. All other procedures and requirements 
on appeal in civil matters shall follow exactly the pro
cedures and requirements, including fees and bonds, as 
provided for in the Laws of the State of Idaho for ap
peals and in civil matters from the Justice Co~rts in 
the State of Idaho to District Courts. 

Unless bYlTirtue of Federal regulations or legisla
tion there exists further remedies in the Department of 
the Interior or in the Federal Courts, any judgment on 
appeal shall be final. 

Despite the fact that provisions similar to those quoted 

exist in many tribal law and order codes across the nation, 

Indian appeals courts remain, for the most part, litt.le used, 

or existing only on p~per. At the same time, as Indian tribes 

move to assume great~\~r responsibility for governing their own 

affairs, the situation is changing. Notable examples of this 

. , 
.... ' 

~ . -., .. 

. ':'1!1..: 

\ 
<- -"'_·¥E' -~._ ~'''''- "'_..M.~O .• _=":~Z!_"t: ;:;;"''''''''':'-=.'", , .... '-"'-'...<:.1..1:,. '. ,C'-'-,_ ""' ... ~'C-=-"'."' __ ;"'" ,r.;Z.H:l:I.~"!'\.~""",,,.'_,,=,_.", 

CHAPTER III 

trend are the appellate court proceedings which have been in 

practice on the Yakima Indian Reservation in Washington and 

on the Navajo Reservation in Arizona. 

Further, if Indians are going to maintain the integrity 

and independence of their present tribal court systems, the 

creation of an effective court for the hearing of appeals is 

essential. Of great significance in this regard is the Indian 

Civil Rights Act of 1968, 25 U.S.C. §§ 1301-1303. This legis-

lation will be examined in greater detail in the next section, 

but one aspect of it should be noted here. Section 1303 of the 

Act provides: 

The privilege of the writ of habeas corpus shall be 
available to any person, in a court of the United States, 
to test the legality uf his detention by order of an 
Indian tribe. 

The "writ of habeas corpus" is a very narrow remedy avail-

able to a criminal defendant seeking appellate court review of 

a conviction and sentence to jail. In general, the writ allows 

a court to re,view the question of whether the defendant was 

accorded due process at the trial which resulted in his im-

prisonment. In other words, the writ allows an appellate 

court to review the question of whether or not the defenaant 

was given the opportunity for a fair trial; questions going to 

tne merits of the defendant's conviction cannot be considered 

by means of the writ. 

If more Indian tribes do not move to provide an appeals 

court, at least t~vo facts will continue to be true for most 

Indian criminal defendants who are sentenced to jail by tribal 

courts: (1) They will have no right to appeal a conviction 
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on the merits; and (2) the limited review that is available to 

them will be through the narrow writ of habeas corpus under 

the Indian Civil Rights Act of 1968 and thaI: revil3w will be 

undertaken by a federal court, not an Indian court. 

As will be discussed in greater detail in the next Section, 

it is entirely possible that the lack of an Indian appeals 

court will result in a greater use of the writ of habeas corpus 

to secure federal review; the Indian right to have an appellate 

court system is similar to all other Indian legal rights in 

that it is not likely to be recognized unless it is exercised. 

In practice, if Indians do not provide a means for the hearing 

of appeals, the federal courts, rather than tribal courts, will 

have the last word in many Ind.ian cases. 

C. Hhat Issues May Be Raised On Appeal? 

At the outset, it should be recognized that in terms of 

power, (>T. "jurisdiction," the tribal constitution and pro-

visions on the tribal law and order code dictate what may be 

reviewed in an Indian appellate court in the absence of federal 

law to the contrary. In addition, the appellate court itself 

may establish rules governiIlg the form and procedure by which 

appeals may be presented. 

Nevertheless, we can outline generally what issues ordinari-

ly would be considered on appeal because of the nature of th~ 

appellatE' process itself. It is apparent that the word "appeal" 

indicates that there must be som~thing from which to appeal 

bef01:e any appeal will be considered by an appellate court. 

This "something", of course, is a decision by a trial court. 
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In this connection, a good general rule is that only final 

orders or decisions of a trial court may be considered on 

appeal. The purpose of such a rule is to prevent delay at 

trial and to avoid duplication of the trial process. 

'':'f!t,;;;;', " 
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For example, suppose evidence, such as the stolen hammer 

in our previous example, was taken from a defendant as the 

result of an unreasonable search and seizure prohibited by the 

Indian Civil Rights Act of 1968. Under such circumstances, 

it would be error for the trial court to allow the stolen 

property into evidence at the trial, and this is an error which 

may be corrected by an appellate court. Very likely, an ap-

pellate court would reverse a conviction based solely upon 

illegally obtained evidence. Notice, however, that under the 

general rule allowing only appeals from final orders the defen-

dant could not appeal the trial court's order admitting illegal 

evidence until the trial was over and he was convicted. A 

conviction is a final judgment; an order admitting illegal 

evidence is not. On appeal from the final judgment of con

viction, a defendant may challenge that judgment on the basis 

that error was committed by the trial court, namely, the order

ing the admission of illegally obtained evidence. 

It should be apparent that we are talking about a very 

practical rule. If every order of a trial court could be 

reviewed prior to final judgment, every order would be appeal-

ed and great delay in the trial process would result. In the 

case of a jury trial, the jury would be held indefinitely, or 

a new jury would have to be selected after each appeal. If 
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the trial is allowed to proceed to final judgment, it is quite 

possible that the defendant will not be convicted, making an 

appeal unnecessary even if the trial court connnitted error. 

Moreover, there may be issues in the case resolved by the trial 

court which are not affected by the error raised on appeal. 

If a trial were interruped every time error was alleged, and 

a new trial ordered, then issues previously resolved without 

error would have to be resolved again. Further, there is al-

ways the possibility that if the trial is allowed to proceed, 

the trial judge himself will recognize the error and either 

disregard the illegal evidence or, in the case of a jury trial, 

order a new trial. Again, appeal would be unnecessary. Even 

if an appeal is deemed necessary, if the trial has gone to 

final judgment, an appellate court may be able to "salvage" 

that patt of the trials court's judgment that is not affected 

by the error and thus prevent the retrial of undisputed or 

properly resolved issues. 

Assuming a final judgment has been entered, then what issues 

may be raised on appeal? The general rule is that an appellate 

court will consider only errors of law. In other words, an 

appellate court is not a trial court; it does not "retry the 

case." Therefore, an appellate court does not listen to the 

witnesses and determine factual matters. Instead, an appellate 

court has before it the written record of what transpired at 

the trial. If, upon reviewing that record, the appellate court 

determines that the factual findings of the trial court or the 

jury are 8uppoT' •. ed by "substantial evidence", meaning evidence 
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which a reasonable person could believe, then these findings 

are accepted as being the truth regardless whether the judges 

on the appellate court might have made different findings if 

they had been the trial court or the jury. The only thing 

approaching an exception to this rule is a situation in which 

the appellate court reviews the record and concludes there is 

virtually no evidence to support the findings of the trial 

court, that is, no evidence that a reasonable person could 

believe. In such a case, the appellate court will not make 

its own findings; rather, ·it either will disregard the errone-

ous findings and reverse the trial court's judgment or, if 

necessary, it will send the case back ("remand") to the trial 

court for the entry of findings consistent with the evidence. 

The "errors of law" which an appellate court ordinarily 

reviews range from procedural matters which affect the basic 

fairness of the trial, such as questions of improper. jury 

selection, to substantive matters "on the merits", such as 

whether or not the trial court properly interpreted a section 

of the tribal law and order code. In the next section, we 

will see that a basic question which is likely to confront an 

Indian appellate court is whether or not the judgment of the 

trial court is consistent wit"L the Indian Civil Rights Act of 

1968. The remedies which are available to an appellate court 

once it has determined that an error of law has been made are 

the subject of Section 7. 

D. The Role of Attorneys on Appeal 

Many tribal law and order codes still prohibit the appearance 

, 
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of professional attorneys in tribal courts. At the trial level, 

the absence of professional attorneys puts a considerable 

burden on the tribal judge. He has the parties and the evi-

dence before him and must somehow determine the truth. Es-

sentially, to do this, the tribal judge must conduct the cross-

examination of witnesses that might otherwise be done by attor-

neys. Nevertheless, even though the parties often are not 

represented by counsel, it is likely that tribal judges have 

maintained a relatively high standard of justice in making 

factual determinations. 

A somewhat different situation exists on the appellate 

level 0 On appeal, the question is whether or not the trial 

court has committed an error of law. Although lawyers have no 

monopoly on knowledge of what the law is, the fact remains that 

many litigants are totally ignorant of what legal issues might 

be raised on their behalf on appeal. Again, in the absence of 

professional attorneys, the burden weighs heavily on the Indian 

judge to see that a person's appeal is fairly presented; how-

ever, to a greater extent than on the trial level, it is antici-

pated that as more Indian tribes establish appellate courts, 

the more frequent appearance of professional attorneys in those 

courts can be expected. The job of attorneys on appeal is to 

present as clearly as possible the legal arguments which may be 

made on behalf of the respective parties to the appeal. Through 

legal briefs (see Section 5) and oral argument (see Section 6), 

appellate attorneys should do all they can to assist the ap-
I 

pellate court in making its decision. 
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A continuing problem is the high cost of hiring legal 

counsel. Because legal advice is so expensive, many Indian 

litigants will not have lawyers. This makes it all the more 

important that the tribal judge advise the parties at trial 

that they have a right to appeal, and to encourage them to 

exercise that right if they believe they have been treated 

unfairly. Similarly, of those who do appeal, few will be 

represented by lawyers in an Indian appellate court. It is 

obvious that the quality of the Indian appellate judge is a 

crucial factor in the success of an Indian appeal. 

The Role of the Indian Appellate Judge 

It is easier to understand the role f o an appellate judge 

if one considers what the dut~es f . 1 ~ 0 a trla judge are, as 

previously discussed. The trial judge has the parties and all 

of the witnesses before him. Evidence of all kinds is offered 

for his consideration. As the testimony is presented, the 

trial judge constantly must sort out, at 1 . east ln his own 

mind, the relevant and the irrelevant, th 1 11 e ega y admissible 

and the inadmissible, and, at the same time, determine the law 

applicable to the dispute. Reg dl f h ar ess 0 wether the parties 

are represented by attorneys, the trial judge will be called 

upon to make on-the-spot decisions about the legality of 

evidence or the propriety of a particular line of questioning. 

If the parties are not represented by attorneys, it is up to 

the trial judge alone to prevent error from being made at the 

trial. In short, the pressure of time is great upon the trial 

judge and under such circumstances error is not uncommon. 

, .. ""-,.,-.--~---
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~~en error is alleged by one of the parties after the trial 

judge has rendered his final judgment, the entire proceeding 

is reviewed by the appellate judge. The appellate court can 

often see error that the trial court missed. This is true not 

because the appellate judge is necessarily more intelligent 

than the trial judge, but rather because the appellate judge 

has one great asset that was unavailable to the trial judge: 

time. 

The appellate judge has the time to review the record care-

fully 0 He has time to research the law. Often, he nas another 

judge with whom he may work to decide a difficult case. The 

primary responsibility of an appellate judge is to consider 

the parties' case in the absence of the press of time to insure 

a just result. Of course, this does not mean that ep appellate 

court should unnecessarily delay or extend its consideration 

of an appeal. It means only that an appellate court should 

take full advantage of the time it has to do a thorough job. 

An Indian appellate judge, just as a state or federal 

appellate judge, is also a pol;icy maker. For example, he has 

the authority to determine b.0W a provision of the tribal law 

and order code should be interpreted by Indian trial judges. 

Moreover, if the tribal code fails to provide a solution to 

a particular dispute, an appellate judge may make the choice 

among reasonable solutions and, if the decisions of the ap-

pellate court are published, that choice will do much to deter-

mine how similar disputes will be resolved in the future. The 

appellate judge, quite literally, "makes law." 
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Finally, an Indian appellate judge, to a much greater ex-

tent than is true of his non-Indian state and federal counter-

parts, must be the advocate for both of the parties before him. 

As we have noted previously, few Indians are represented by 

lawyers in Indian courts, either at trial or on appealo The 

practical result of this is that the Indian appellate judge is 

left with the heavy responsibility of urging the correctness 

of the position of each of the parties before him, and then 

choosing between them. In the remaining sections, we shall 

consider the process by vlhich the Indian appellate judge makes 

this choice. 

Section 2. Indian Appellate Court Function and the Indian Civil 
Rights Act 

Introduction 

Let us assume that an Indian appellate court has been 

created. What is its nature? That is, what are its distin-

guishing characteristics? For one thing, an IrHan appellate 

court is essentially an agency of the Indian tribe it serves 

and, as such, it is a distinct feature of tribal self-govern-

ment. This means that an Indian appellate court exercises a 

significant portion of the sovereign power of Indian tribes to 

"make their own laws and be ruled by them." Williams v. Lee, 

358 U.S. 217 (1959)0 Thus, in the first part of this section, 

we shall consider why it is important for Indian judges, 

specifically Indian appellate judges, to be independent of 

other tribal governmental units. Directly related to the con-

cept of an independent appellate court is the method of se-

lection of judges, and therefore this process is also discussed. 

~~~~.----

239 

, 



240 

, 

---------------------------------------.------------- -w.: 

CHAPTER III 

The major part of our concern in this section, however, 

is the Indian Civil Rights Act of 1968. This legislation has 

been hailed as a guarantor of the rights of individual Indians 

in relation to their tribal governments and damned as a major 

and damaging intrusion of "white man's law" into the exercise 

of the Indian right of tribal self-government. In any event, 

it is federal legislation which is binding upon tribal courts 

in general and therefore it is a prime factor to consider in 

defining the nature of an Indian appellate court. Indeed, as 

we shall see, under one view of this federal legislation, 

Indian tribes which have not previously had appellate courts 

may find it necessary to create them to assure the continued 

existence of their tribal court system and its independence 

from the non-Indian courts. 

B. Toward an Independent Indian Judiciary 

In the Research Document published by NAICJA in support of 

the Criminal Court Procedures Manual, the following finding 

based upon field visitations to various Indian tribes in 

western United States appears at page 153: 

Great problems exist in the area of the lack of in
dependence of the judiciary, insofar as being free from 
tribal council influence • • • Interference by the tribal 
councils appears in such areas as disposition of particu
lar cases and the tenure of judges. 

At page l56 of the same document, the following related find-

ing appears: 

On some res~rvations, the relationship between the 
police and the Judge is too close--in fact, almost in
cestuous. The courthouse is a minor adjunct of the police 
station; the court's personnel may be working only part 
of the time there, with their primary job with the police; 
occasionally, court is held in police facilities; sometimes, 
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CHAPTER III 

the judges act under instructions, and on the legal 
advice of, Bureau police. The general picture, then, on 
some reservations, is of the judge as an adjunct of the 
police department rather than an independent decision
maker. 

Finally, consider this statement which appears as a finding on 

page 165 of the Research Document: 

Political interference with the court system is a 
problem on most reservations, although it is one which is 
decreasing in some places as tribal political figures 
begin to recognize the value of an independent judiciary. 
The interference arises in the form of off-the-record 
appeals in individual cases and occasional decisions to 
fire sitting judges over an accumulation of grievances; 
the interference is most obvious, and the situation most 
awkward, when members of the tribal council are themselves 
defendants in court. It is necessary that judges resist 
any suggestions of political influence on their decisions, 
that tribal officials be convinced of the need not to 
interfere, and that all parties make extra efforts to 
avoid the taint of political interference, since a general 
feeling among tribal members that this interference exists 
can do as much harm to public confidence in the system as 
the interference itself. 

The point that emerges from the quoted findings is one of 

urging Indian tribes to consider moving toward or maintaining 

an independent judiciary. It is apparent that an Indian ju-

diciary s~ould be independent of political or other less subtle 

influences because any other situation will result in a con-

tinuing decline of confidence on the part of the tribal com-

munity in the tribal court system. In other words, if an 

Indian tribal court is dominated by the influence of the tribal 

police or of the tribal council, it will cease to be a "court" 

in the sense of an independent and impartial agency where a 

member of the tribe can get a fair hearing. This is particu-

larly true in cases involving criminal defendants where the 

tribe itself is the prosecuting authority. The necessity for 
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the independence of the tribal court judge has already been 

greatly developed in Section 2 of Chapter I Qf this book. 

The very word "judge" suggests impartiality, and implies 

that one who is called "judge" will make a fair, honest, and 

objective choice in resolving the issues before him, regardless 

whether th~ choice is one of deciding who is right or wrong 

in a civil action, or of deciding whether a person is innocent 

or guilty in a criminal case. If a tribal judge knows that a 

councilman who is a defendant in his court is guilty, but finds 

him innocent, the judge has obviously not made an impartial 

and honest choice. Similarly, if a tribal judge finds a person 

guilty solely because the police say he is guilty, no impartial 

and honest trial and weighing of the evidence has taken place. 

If the tribal community believes that the tribal councilor the 

police are influencing the decisions in tribal courts, then 

there will, in effect, be r,\? "judges" and the effectiveness of 

the tribal court system will decline. 

Another threat to the continued existence of any tribal 

court which is not kept free of outside influences comes in 

the form of the Indian Civil Rights Act of 1968. For example, 

if a tribal court appears dominated by tribal police or tribal 

council influence, that court runs the risk of having its 

actions reversed as violating the "equal protection" and "due 

process" clauses of that federal legislation. As we will see 

later in this section, if a defendant is denied "equal pro-

tection" or "due process" in tribal court, then he can success-

fully get his conviction set aside in federal court under the 
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habeas corpus provision of the act. I ndian appellate courts 

can guard against and correct such violations of the Indian 

Civil Rights Act of 1968, and th b " ere y m1n1mize the neceSsity 

for federal review. Thus, the maintenance of an independent 

mucu to enhance the Indian right of Indian judiciary can do • 

tribal se1f-govern~ent. 

Most Indian courts are tribal courts, as opposed to tradi-

tiona1 courts and courts of Indian ff o enses, and ordinarily 

the tribal law and order code "'1'11 w include formal provisions 

governing the appointment and removal of tribal judges, as 

previously discussed in Section 1 of Chapter I. The actual 

selection process varies from tribe to tribe but th ,. , e maJor1ty 

of tribal judges are appointed by their tribal councils. Some 

are elected, and may be removed, by vote of the majority of 

the tribal membership. Indi t' 1 d an r1a ju ges are often desig-

nated to be appellate judges, and consequently the same se

lection procedures apply to both levels of the Indian judiciary; 

however, the practice varies on some reservations. For example, 

some law and order codes 'd h prov~ e t at the tribal council, or 

elected members thereof, w~'ll serve as the appeals court when 

necessary. 

Regardless of the manner in wh1' ch a t·r1-bal judge is se-

reasons ~ndicated in the last 1ected, it is important, for ' 

section, that the selection process be consistent with an in

dependent Indian J'udiciary. I th t n a regard, tribal councils 

e 1n1te terms, should provide that tribal J'udges will serve d f' , 

and not sit merely at the will of the counciL Horeover, 
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an Indian judge's independence should be further assured by 

prohibiting his summary removal by the tribal council except 

for good cause. At the same time, public and impartial pro-

cedures should be maintained for the removal of a judge if it 

should become necessary. Grounds or "cause" for removal should 

be limited to proof that a judge is guilty of a crime, or of 

some other behavior which would undermine the confidence of 

tribal members in that judge's ability to make fair and im-

~artial decisions. It is very important that the judges se-

lected be properly qualified, meaning persons who have a ju-

dicial temperment, who have the confidence of the tribal com-

munity and who are willing to do the job. Formal legal educa-

tion is not a necessary qualification for an Indian jud~e' 

because of the procedural informality of Indian courts and the 

heavy emphasis in such courts upon traditional and customary 

law. 

C. Tribal Courts and the Indian Civil Rights Act 

i. Background of the Indian Civil Rights Act 

The generally stated purpose of the Indian Civil Rights Act 

of 1968 was to extend to Indians, in their relationship to their 

tribal governments, most of the same rights which are guaranteed 

to non-Indian citizens of the United States, in relation to the 

federal government, by the first ten amendments to the United 

States Constitution (known as the Bill of Rights). The Indian 

Civil Rights Act had the practical effect of ending debate about 

tl1hetqer or not these federal rights could b~ assert~d by Indians 

against their tribal governments. 

... 
. . , .. 
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In the only early United States Supreme Court case on the 

subject, Talton v. HaYes, 163 U.S. 376 (1896), it was held that 

the Fifth Amendment guarantee of due process of law was in-

applicable to protect a Cherokee Indian convicted of murder 

in a tribal cou~t. The Supreme Court reasoned tha~ inasmuch 

as :lthe powers of local self-government enjoyed by the Cherokee 

nation existed prior to the Constitution, they are not operated 

on by the Fifth Amendment, which, as we have said, had for its 

sole object to control the powers conferred by the Constitu-

tion on t.he National Government." This concept was based upon 

the idea that the Tribes were separate sovereigns which existed 

before the passage of the Constitution, and thus never subse-

quently consented to cone under the Constitution1s control. 

Similarly, in Native American Church v. Navajo Tribal 

Council, 272 F. 2d 131 (10th Cir. 1959), the issue was whether 

or not the First Amendnent guarantee of freedom of religion 

prohibited the Navajo Tribal Council from enforcing an ordin-

ance prohibiting the use of Peyote, a substance long used by 

the church in religious, ceremonies. The court held that the 

First Amendment did not apply to Tr~_bal Council actions: 

The First Amendment applies only to Congress. It 
limits the powers of Congress to interfere with religious 
freedom or religious worship. "It is made applicable to 
the States only by the Fourteenth Amendment. Thus con
strued, the First Amendment places limitations upon the 
action of Congress and of the States. But as declared 
in the decisions hereinbefore discussed, Indian tribes 
are not states. They have a status higher than that of 
states. They are subordinate and dependent nations 
possessed of all powers as such only to the extent that 
they have expressly been required to surrender them by 
the superior sovereign, the United States. The Constitu
tion is, of course, the supreme law of the land, but it 
is nonetheless a part of the laws of the United States. 
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Under the philosophy of the decisions, it, as any other 
law, is binding upon Indian nations only where it ex
pressly binds them, or is made binding by treaty or some 
act of Congress. No provision in the Constitution mak~s 
the First Amendment applicable to Indian nations nor is 
there any 1 a\>7 of Congress doing so. It follows that 
neither, under the Constitution or the laws of Congress, 
do the Federal courts have jurisdiction of tribal laws 
or regulations, even though they may have an impact to 
som2 extent on forms of religious worship, 

As recently as 1974, in the Ninth Circuit case of Settler 

v. La.meer, 507 F.2d 239 (9th Cir. 1974), the court held that 

the Tribes were not bound by the Fifth and Sixth Amendments of 

the United States Constitution. 

It was against this historical background that the United 

State,"" Congress enacted the Indian Civil Rights Act of 1.968. 

Because the federal courts had consistently held that tribes 

were not bound by various provis~ons of the United States. Con-

stitution, as in Talton, Native American Chu~ch, and Settl~, 

Congress decided to remedy what it felt to be an injustice in 

denying Indians the basic Bill of Rights protections given non-

Indians. After lengthy debate, the Indian Civil Rights Act 

was passed in response to complaints of abuse by Tribal govern-

ments. The Act contains most of the provisions of the federal 

Bill of Rights, with a few modifications to accomodate the 

special needs ;'If Indian Tribes, and some other parts of the 

Constitution. In addition, the act specifically provides that 

it may be enforced in the federal courts, upon appeal from the 

tribal court, through the writ of habeus corpus. As will be 

discussed later, the writ of habeus corpus is now considered 

the exclusive means of enforcing':md protecting the rights 

guaranteed by the Indian Civil Rights Act, and this is a 
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somewhat limited remedy. 

ii. The Provisions of the Indian Civil Rights Act 

The Act is codified at 25 U.S.C. §§ 1301-1303 and basically 

prohibits tribal governments from abridging the freedoms of 

religion (with one exception), speech, press, or assembly; 

conducting unreasonable searches and seizures; subjecting crimi

nal defendants to double jeopardy or self-incrimination; taking 

pcivate property without just compensation; denying a criminal 

defendant the right to a speedy and public trial, or the right 

to counsel at the expense of the defendant; requiring excessive 

bailor fines or imposing cruel and unusual punishment (maximum 

punishment in an Indian Court is limited to $500 fine and six 

months imprisonment); denying equal protection and due process 

of law; passing bills of attainder or ex post facto laws; 

denying the right of a jury trial of not less than six people. 

The text of the Act is presented here followed by a brief 

explanation of each provision: 

§ 1301. Definitions 

For purposes of this subchapter, the term--
(J.) "Indian tribe" means any tribe, band, or other 

group of Indians subject to the jurisdiction of the United 
States and recognized as possessing powers of self-govern
ment; 

(2) "powers of self-government" means and includes all 
governmental powers possessed by an Indian tribe, executive 
legislative, and judicial, and all offices bodies and ' 

"b ' , ~r~ unal~ by and through which they are executed, includ-
ing courtb of Indian offenses; and 

(3) "Indian court" means any Indian tribal court or 
court of Indian offense. 

Section 1301 is a definitional section which needs little 

explanation. The provisions of § 1302 lists specific rights 

which are not to be viola'ted by Indian tribal governments and 
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§ 1302. Constitutional rights 
No Indian tribe in exercising powers of self-government 
shall--
(1) make or enforce any law prohibiting the free 

exercise of religion, or abridging the freedom of speech, 
or of the press, or the ri.ght of the people peaceably to 
assemble and to petition for a redress of grievances; 

(2) violate the right of the people to be secure in 
their persons, houses, papers, and effects against un
reasonable search and seizures, nor issue warrants, but 
upon probable cause, supported by oath or affirmation, and 
particularly describing the place to be searched and the 
person or thing to be seized; 

(3) subject any person for the same offense to be 
twice put in jeopardy; 

(4) compel any person in any criminal case to be a 
witness against himself; 

(5) take any private property for a public use without 
just compensation; 

(6) deny to any person in a criminal proceeding the 
right to a speedy and public trial, to be informed of the 
nature and cause of the accusation, to be confronted with 
the 'vitnesses against him, to have compulsory process for 
obtaining witnesses in his favor, and at his own expense 
to have the assistance of counsel for his defense; 

(7) require excessive bail, impose excessive fines, 
inflict cruel and unusual punishments, and in no event 
impose for conviction of anyone offense any penalty or 
punishment greater than imprisonment for a term of six 
months or a fine of $500, or both; 

(8) deny to any person within its jurisdiction the 
equal protection of its laws or deprive any person of 
liberty or property without due process of la,v; 

(9) pass any bill of attainder or ex post facto law; 
or 

(10) deny to any person accused of an offense punish
able by imprisonment the right, upon request, to a trial 
by jury of not less than six persons. 

Sub-section (1) protects the right of anyune to exercise 

her religion as she sees fit, but the establishment of a 

religion is still subject to tribal control. The tribe cannot 

enact legislation to hinder oue's exercise of religion unless 

there is a legitimate governmental interest. For example, 

one's religion may say that polygamy is accepted but the tribe 

may still outlaw it. The tribe also cannot punish or make laws 
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against freedom of speech or the press. Laws can, however, 

be passed against obscenity or speech which presents a clear 

and present danger of inciting violence. The test is really a 

balancing test. Freedom of assembly is protected and thus 

government cannot interfere with legitimate political groups 

or arbitrarily interfere ,vith questionable ones. Peaceful 

demonstrations are protected by this right but the tribe can 

regulate the place and time of these demonstrations. 

Sub-section (2) says that people have a right to be secure 

from unreasonable searchs and seizures. This right ,viII be 

further developed in Chapter VII concerning warrants, but 

basically requires that established procedures must be followed 

before a policeman or official can enter one's home in search 

of anything. 

The statement in sub-section (3) means that a person who 

has committed a criminal act can be subjected to only one 

prosecution and punishment for that act. Once an acquittal or 

conviction is reached, any further prosecution or punishll!ent 

by the same jurisdiction is barred. However, if the State or 

Federal Government refuses to prosecute, the Trib~ could prose-

cute for the offense if it was a violation of the T~i~al Code. 

Sub-section (4) means that a defendant in a criminal case 

can refuse to testify at all. This is his privilege against 

self-incrimination. He can waive the right if he wants to. 

A prosecutor or the Court cannot comment at all on the defen-

dant's refusal to take the stand for to do so would penalize 

the accused for asserting his right and force him to take the 
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stand to avoid comment. This right extends only to testimony. 

A defendant may still be compelled to stand for identification 

or to give a handwriting analysis. The right goes to testi-

monial compulsion (giving testimony under oath). 

Sub-section (5) refers to the power of eminent domain. No 

tribe can take for tribal purposes any private property without 

paying the owner of the property a just and fair price. Since 

most Indians hold land through the tribe in a use-right system, 

this area may present problems unless the terms are spelled out 

clearlyo However, any taking of property will be held to the 

standard of paragraph (8) which would prevent the tribe from 

extinguishing use-rights in an arbitrary manner. 

Sub-section (6) holds that a defendant has a right to a 

speedy trial. The purpose of this is to relieve the defendant 

from anxiety, harassment, and lengthy imprisonment prior to 

trial and to protect his ability to refute the charges against 

him. The burden of proving delay is on the defendant and he 

must show prejudice. The defendant has a right to a public 

trial with spectators present. This is to prevent secret trials 

and to insure fairness. A judge, however, can exclude people 

if there is good cause such as disorder. Another example is 

that spectators may be excluded when the details of a rape 

must be related by the victim. However, under most circum-

stances the friends and relatives of the defendant cannot be 

excluded. He has the right to know what offense he is charged 

with committing. A defendant has the right to cross-examine 

witness and have the court subpoena witnesses on his behalf. 
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The accused also has the right to have his own lawyer. This 

does not mean free counsel will be provided for him. 

.\ 

Sub-section (7) states that a defendant shall not have bail 

set any higher than an amount re~sonably calculated to assure 

that he will appear to stand trial. Excessive fines shall not 

be imposed nor shall cruel and unusual punishment be inflicted. 

The problem here may be difficult if traditional forms of 

punishment are used. The punishment given must reasonably fit 

the seriousness of the crime. The terms set at $500 and/or 

six months' imprisonment are the maximum sentence that can be 

given. 

Sub-section (8) presents the two very important concepts 

of due process of law and equal protection. Due process has 

two aspects which must be fulfilled: (1) procedural, and (2) 

substantive. Substantive due process is founded on the notion 

that states cannot arbitrarily deprive persons of life, liberty 

or property. To deprive one of such rights the end must be 

legitimate and the means appropriate. A legitimate end means 

that the tribe can regulate it; appropriate means are those 

which are reasonably calculated or reasonably necessary and 

proper for achieving that end. Procedural due process in civil 

cases concerns notice; in criminal cases it concerns the proce-

dure which protects the rights of a defendant in a criminal 

trial. Laws which are so vague that one cannot ascertain a 

standard of conduct can violate procedural due process. Equal 

protection of the laws means that equal application of the law 

to all members of the same class of persons or activities 
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regulated is required. The test is the reasonableness of the 

classification as to the equal treatment of the class sought 

to be regulated. The concepts of due process and equal pro-

tection will be greatly expanded in the following section. 

Sub-section (9) says that no law shall be passed or enforced 

by a tribe which inflicts punishment without a trial. A tribe 

cannot prosecute a person for something that was not a crime 

at the time he did the act; neither can it increase punishment 

for an act previously performed. 

Sub-section (10) requires that a jury trial of not less 

than six persons be given if a defendant so requests it. This 

right can be waived, and under the rules of the Tribal Court 

a verdict can be reached by majority voteo 

Section 1303, Habeas Corpus, is important because it 

presents the only means of federal court review of tribal 

government and tribal court actions affecting the rights guaran-

teed by the Indian Civil Rights Act: 

§ 1303. Habeas corpus 

The privilege of the writ of habeas corpus shall be 
available to any person, in a court of the United States, 
to test the legality of his detention by order of an 
Indian tribe. 

The landmark case of Santa Clara Pueblo v. Martinez, 436 

U.S. 49 (1978), limiting federal court review of tribal actions 

which possibly violate the Indian Civil Rights Act to a writ 

of habeas corpus available only to people "in detention,1I will 

be developed to a much greater extent in sub-section iv., 

concerning appellate review and the Indian Civil Rights Act. 

But a brief definition of the writ will suffice here. 
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The writ of habeas corpus is a speedy remedy to release a 

person unlawfully imprisoned or restrained of his liberty and 

will issue to inquire into the cause of such imprisonment or 

restraint 0 The writ not (mly releases a person from a re-

straint which is wholly unlawful, but also relieves a person 

lawfully in custody of restraint from an element or degree of 

restraint which is unlawful. Literally. "habeas corpus" means 

to have possession of one's own body or person. Habeas corpus 

is available to one who feels he is held wrongfully by an 

Indian court. The writ issues on .iurisdictional grounds, but 

it includes every type of possible error in criminal procedure. 

These would include: illegal arrest, refusal of bail, exces-

sive bail, or violation of any other enumerated rights. [See the 

sample "Petition for Writ of Habeas Corpus" in the Appendix to 

this Chapter.] 

iii. Due Process of Law and Egual Protection in Indian Courts 

(a) Due Process of Law 

Due process of la,,1 did not come to the American Indian 

residing on the reservation under Tribal Government until the 

Civil Rights Act of 1968 was passed. Prior to that time, 

federal courts had ruled that tribal jurisdiction over Indians 

on the reservation was not subject to the control and guidance 

of the Constitution of the United States, the federal govern-

ment or state government. Due process of law is a broad con-

cept and involves many aspects of the rights of individuals to 

life, liberty and property. A person may not be deprived of 

his life, liberty, or property without due process of law, 

that is, without proper exercise of authority by tribal councils 

. ,. 
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in the making of the law or Indian courts in the enforcing of 

the law. In subsection (7) of the Indian Civil Rights Act, 

Indian courts are given control over an individual's right to 

liberty and property to the extent of six months in prison 

and $500 in fines or both. Indian court decisions affecting a 

person's liberty and property cannot be arbitrary, but must be 

made under tribal authority in view of trib·,'. law and the 

Indian Civil Rights Act. 

Basic to this exercise of power by the judges is that of 

due process of law. It is the duty of the Indian court judge 

to protect the rights and privileges of all persons appearing 

in his court no matter what the nature of the crime. The Indian 

court judge must make sure each p~rson's rights are safeguarded; 

he· must guarantee that due process of law is given. 

A quick, easy, and simple method to understand due process 

'of law is not possible. To understand the concept of due 

process is to work with it and to apply it in actual circum-

stanc~s and cases. Following are general statements as to 

what due process of law is and examples of fundamental private 

rights of all persons to receive equal treatment and protection 

of· rights in law • 

. Due process of law is the administration of law in its 

legal course according to the form of procedure suitable and 

proper to the nature of the case. It must be conformable to 

fundamental rules of right and affecting all persons alike. 

Due process of law requires that tribal law must be administer

ed in the regular 'course according to the rules and forms which 

have been established for the protection of individual private 
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rights. Due process requires that tribal laws be fairly and 

orderly administered. It requires that the authority for 

making and enforcing the law be exercised by tL.e proper and 

duly elected or appointed bodies, and that the enforcement of 

tribal laws not be oppressive or unjust. Due process of law 

requires that all steps (procedures) essential to the taking 

away of a person's right to liberty (right legally to go and 

come as one wants and in the manner one wants) and property 

must be followed and applied equally to all and must be free 

from arbitrary action. It further requires that a person's 

immunities, privileges and fundamental freedoms under law not 

be infringed upon (taken away, deprived, lessened) without 

following proper legal proceedings intended to challenge an 

individual's right to those immunities, privileges and free-

domso It also requires that a denial of liberty and property 

cannot be effected except by ~," andard practices, methods and 

procedures as established by tribal councils, tribal courts 

and tribal laws. 

The following are examples of rights, immunities, and 

privileges which are fundr-;rncntal freedoms ~uaranteed to every-

one. Each is a due pro'.::ess requirement 0 To deny them to any 

individual or to prevent the person from exercising these 

rights is a de~ial of due process of law o 

An accused must have notice that the act he committed is 

punishable under law o Any arrest, warrant for arrest or sum-

mons to appear in. court must be made for probable cause. The 

charges must be clear and the cause for bringing them must be 
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presented to the accused. The accused has a rig~t to bail. 

He has a right to a trial: speedy, public, and fair o He has 

a right to trial by jury, to a jury selected by fair means, 

to counsel at his own expense, to defend himself, to be con-

fronted by witnesst.:!s a.gainst him and to have compulsQry process 

served on witnesses in his favor. He has the right to be tried 

before a fair, impartial and nonprejudicial judge and he has 

the right to have a non-arbitrary and fair sentence imposed 

upon him if found guilty. 

The first due process requirements to be discussed are (1) 

the accused must have notice of the law he violated, (2) the 

accused must be given a trial and (3) deprivation of liberty or 

property must be resolved in a manner consistent with essential 

fairness in light of the circumstances of the accused's act(s). 

If the individual is not given notice that the act is pro-

hibited, notice either actual or constructive, then the person 

is not being afforded due process of law. Every individual 

has the right to know that the act contemplated or done is 

prohibited by law. Actual notice may be given by written notice 

while constructive notice may be given by the very nature of 

the act itself. 

In addition to notice that the act is prohibited, Qnce the 

person does the act he must be given notice that he has al-

legedly committed and been charged with a violation of the law 

and is to be held accountable. The nature of the criminal act 

may put the accused on constructive notice that he may be held 

accountable for his act. For example, if a member of the tribe 
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assaults another tribal member he is considered to have notice 

that he has violated the law and can be held accountable for 

his act, but he still must be given notice that the charge has 

been made and when and where he must appear to answer the 

charges against him. 

Finally, notice that is given must be sufficient, reason

able and adequate so that the accused may know the exact charges 

against him, and the cause that brought those charges against 

him so that he may adeq~ately prepare his defense. 

Once the accused has notice that he has been accused and 

must appear in court, he must be given a trial before an im-

partial judge where he may deny the claim against him on the 

law and facts presented and show that the accusation (claim) 

is unfounded, or he may enter a guilty plea. 

The trial must be in accordance with settled procedures of 

the tribal court and must be conducted in accordance with the 

rights, privileges, and immunities contained in the Indian 

Civil Rights Act. 

Due process requires that the accused know the cha~g~s~ 

evidence and witnesses to be used against him. He must be 

given the right to confront and cross-examine them and intro-

duce his own evidence, witnesses, and testimony in order to 

defend himself against the charges. In defending himself 

against the charges, the accused has the right to have his 

own counsel to defend him at his own expense. He also has the 

right to be tried ?y a jury of not less than six people. The 
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trial must be fair and impartial, it must be a formal proceed-

ing which is customarily given to a person so accused and tbe 

court must be legally constituted to hear such a case. 

If the accused is found to be guilty of the charge or 

char~es against him, the punishment given him must be fair and 

reasonable in vie\'i of the act committed. Due process requires 

that a person receive that punishment which is normally given 

for the same or similar type offense. 

Lastly, whether the accused is found innocent or guilty of 

the charges, he may not be tried again for the same offense, 

Due process of law requires that he be tried once and only 

once for the same offense. 

(b) ~gual Protection and the Indian Court· 

Equal protection of the law was first provided for in 

the 14th Amendment of the United States Constitution in 1868. 

The amendment says that no state shall deny to any person with-

in its jurisdiction the equal protection of the laws. This 

. ; right was also provided for by Congress in the Indian Civil 

Rights Act of 1968. This act said, "No Indian Tribe in 

exercising powers of self government shall deny to apy person 

within its jurisdiction the equal protection of its laws •• " 
This says exactly what the 14th Amendment says, except that 

state jurisdiction has been changed to tribal jurisdiction. 

This means that no one under the tribe's jurisdiction can be 

denied equal protection of the law. This similarity between 

the Indian Civil Rights Act and the original Bill of Rights 

in the Constitution has reinforced the equal protection concept. 
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As the 14th Amendment and the I d' n 1.an Civil Rights Act say, 

no person within the jurisdiction shall be a'enl.'ed equal protec-

tionof the law. This is designed to prevent any person or 

class from being singled out and being the object of unfair or 

discriminatory laws. Th;s f b'd 1 ... or 1. s aw makers to impose di8~" 

criminations not cast upon others l.'n the same circumstances. 

In order for a person to clal.'m th 1 ' e aw l.S discriminatory he 

must show he himself is of the 1 h 1 c ass t e aw is discriminatory 

against. He cannot complain on behalf of others whom he feels 

are in worse circumstancr.s than himself. ~ Each person or class 

must bring their own lawsuit or argue h ' t el.r own motion in their 

criminal case. A pe b rson cannot ring suit in behalf of some-

one else. 

But, the phrase "equal protection of the laws" cannot be 

exactly and completely defl.'ned. Th i ere s no one rule that will 

cover every case that might arise. The conc~pt of equal pro-

~ection is a constantly changing thing as new issues and caSes 

arise and come within the boundaries of equal protection. This 

will be further developed in the following discussion of the 

!fartinez case. There are guidelines, however, which explain 

as well as possible ,,,hat equal protection is and how it works. 

Equal protection means that all people subject to certain 

laws shall be treated alike when they are in ;'h'~ same circum-

stances and conditions. This applies to privileges, rights, 

or things they can do and in restrictions '~n them. Just as 

a state is strictly forbidden to deny equal protection of the 

laws, so is th,e tribe forbl.'dden d to eny equal protection to 
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!those under its la\v. Everyone has a righ t to demand e'lual 

protection. 

No person or class of persons shall be denied the same 

protection of the laws wHich is enjoyed by other perso Qr 

classes in the &.ume circumstances, in their live$, lib~.cty, 

property and in pursuit of happiness. To be an equal law, 

it mU3t affect or impose equal penalties and equal burdens and 

protect everyone tha:t comes under the law in the same way. 

It has to impose the same Tights, protections or penalties on 

all who are governed by the law. This, of course, is not to 

say one defenrlant for assault cannot get a jai.l sentence and 

another a fine. Equal protection is sQ~isfied if both could 

have gotten either the fine or the jail sentence. 

As stressed above, the law must act equally on persons or 

classes in like circumstances. It is stressed that this refers 

to things or classes that are alike. All things, people, and 

classes of people are not alike however, and the law allows 

for these differences. The equal protection clause does not 

forbid discrimination with respect to things that are different. 

The guarantee O? equal protection of the laws is not one of 

equal application of laws upon all citizens of the jurisdj.ction, 

because there are differences in citizens such as age, state 

of health and many more things that may require different appli-

cation of law or different la\vs. The laws need not affect 

every man, woman and child exactly the same. This is what we 

mean when we refer to classes of people, that for some valid 

reason a law only applies to them or a law applies to them 
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differently than to others. It should be pointed out that any 

classj.f':Lcation can be challenged as denying equal protection. 

The classification will likely be valid and good if it includes 

~ll persons, and only those persons, who are in ~ike circum-

stances in regards to the purpose of a specific la\vo An ex-

ample of classification is vlhere automobile drivers have lmvs 

that are only enforced against them, because a la\v was made for 

a purpose concerning automobile operation. 

The classifications must be reasonable, not arbitrary ,or 

capricious. It must be based upon a difference having a fair 

and substantial connection to the object or purpose of the law, 

so that all persons of like circumstances will be treated alike 

under the law. Classification has to be made on a distinct 

_·~iference. Another example of laws affecting classes differ-

ently might be the l~w that says it is illegal to sell liquor 

to persons under 21 years of age. but not to those over 21 

years old. 

The following are examples of denial of equai pr:'otection 

or where la~vs are unequal and therefore not allowed because 

it is unconstitutional as denial of equal protection. 

(1.) Discrimination because of race, color, religion or 

condition is a denial of equal protection of the laws. To 

treat people in like. circumstances differently because of 

race, color, religion or condition is a den~al of equal pro-

tection. 

Since only Indians are subject to most tr:i:bal court juris-

diction, probably the main way a race issue might face a tribal 
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court is if the person accused is not of pure Indian ancestry. 

Some t.ribes define who is a member of one tribe and who is 

allowed to vote in tribal elections. Congressional records 

show that this is allowed in order to keep the basis of the 

tribe of Indian ancestry. Since the purpose i~. to preserve 

the tribe, it is not held as denying equal protection. How-

ever, the question arises as to the offspring of unions between 

tribal members and non-~embers. It is possible that these 

When offspring will not meet the minimum ancestry requirement. 

the tribe has allowed a complete outsider or an offspring as 

described to live all or most of his life with the tribe, it 

may very well not be allowed to exclude such person inheriting 

private or personal property because of low Indian ancestry. 

It may not be allowed as necessary to preserve the tribe; to 

treat such a person differently because of race might be denial 

of equal protection. Indeed, the landmark case of Santa Clara 

Pueblo v. Martinez, discussed in the following section, address-

ed this very issue. 

(2.) If the person is denied the right to counsel at his 

own expense, it is a denial of equal protection. According 

to the Indian Bill of Rights the court does not have to provide 

free counsel if the person cannot afford to pay. The person 

must pay his own counselor do without. 

(3.) A defendant has the right to talk to his counsel 

before trial, and in privacy~ Also he can talk to counsel 

during trial. This right to talk to counsel applies at all 

stages of prosecution. To deny this is to deny equal protection. 
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(4.) You cannot make an act done by one person punishable, 

yet impose no penalty upon another for the same act done if all 

circnmstances are alike. 

(5.) The judgment of a tribal court can be appealled tD 

an appellate court of several judges or as specified in the 

tribal code. It can also be appealled to the federal district 

court in certain circumstances, as will be shown by the follow-

ing discussion of the Martinez case. To deny such appeal is 

to deny equal protection. To not allow appeal documents to be 

sent until it is too 1., e is denial of equal protection. 

(6.) A court must furnish a defendant a transcript of the 

proceedings if it is needed for the appeal. To deny it is to 

deny equal protection. 

(7.) There is no equal protection of the law if the type 

of trial a man gets depends on the amount of money he has. 

Rich and poor have the same €';qual rights. 

(8.) Laxity in enforcement of laws is not a denial of 

equal protection. A person guilty of violating a law cannot 

defend by showing that others equally guilty have not been 

prosecuted. 

iv. Santa Clara Pueblo v" Martinez: Appellate Review, Egual 

Protection and the Indian Civil Rights Act 

Prior to the Urdted States Supreme Court decision of Santa 

Clara Pueblo v. Martinez, 436 U.S. 49 (1978), the federal cou'rts 

had held that the Indian Civil Rights Act waived tribal sover-

eign i";';IDl,unity and that a tribe could be enjoined in federal 

court from violating the provisions of the Act. But, in the 
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landmark Hartinez decision, the court held that habeas corpus 

was the exclusive basis for federal court 'jurisdiction to test 

tribal violations of the Act, This remedy is traditionally 

available only when the plaintiff is in custody. Thus, while 

the Act limits tribal government action, a person complaining 

of a violation of the act will generally have recourse only to 

the tribal court or the tribal government, unless habeas corpus 

is available. Access to federal courts generally cannot be 

obtained, for example, for issues involving denial of enroll-

ment in the tribe, voting rights, taxation, or zoning. Thus, 

only a very small number of cases heard by tribal courts will 

present the opportunity for appeal to a federal court. 

The court in Martinez further held that the Indiun Civil 

Rights Act requires that tribal courts afford to all persons 

appearing before them rights of due process and the equal pro-

tection of their la'l7s. We saw in the preceding section that 

due process concerns fairness in terms of the general legal 

process, including notice" and trial procedure. Equal protec

tion requires that persons equally situated before the law be 

treated equally. The intent of Congress in enacting the 

Indian Civil Rights Act was to guarantee individual rights 

with a minimum infringement on tribal self-determination. 

Courts interpreting the ICRA equal protection clause are faced 

with the problem of developing a standard of review that proper-

ly balances tribal and individual int~rests. The Supreme 

Court has not provided any definitive answer to this question. 

It's most substantial comment appears in Hartinez when the 
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court said, "Given the often vast gulf between tribal tradi-

tions and those with which federal courts are more intimately 

familiar, the judiciary should not rush to create causes of 

action that would intrude on these delicate matters," refer-

ring to the right of a tribe to define its own membership. Thp

Court was reluctant to "substantially interfere with a'tribe's 

ability to maintain itself as a culturally and politically 

distinct entity." (436 UeS. at 71-72) 

In the absence of a conclusive answer, the lower federal 

court decisions have varied considerably. However, they have 

generally accorded considerable weight to Indian cultural 

autonomy and traditional values and have given considerable 

deference to the judgment of tribal governments. A. careful 

and complete treatment of this issue is contained in the opin-

ion of the Court of Appeals for the Tenth Circuit in Martinez 

v. Santa Clara Pueblo, 540 F.2d 1039 (10th Cir. 1976). Al-

though this decision was subsequently reversed by the Supreme 

Court on other grounds, the Supreme Court still confirmed the 

Indian Civil Rights Act equal protection analysis of the lower 

federal courts. This tenth circuit opinion reveals the stan-

dards that will likely be applied in due process and equal pro-

tection appeals. But it must be remembered that the Supreme 

Court also limited the protection of these two standards to 

writs of habeas corpus. This means that the right to these 

p-rotections exist, but that the means of enf.orcing this right 

are very limited. 

In Martinez, the Tenth Circuit ruled that a tribal membership 
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ordinance was invalid because it granted membership status to 

children born of marriages to mcHe members and female non-

me'mbers, while denying it to children born of marriages of . 

female members to male non-members. The tribe argued that the 

restriction of the Pueblo's ability to determine tribal member

ship would threaten its culture because the male~female dis

tinction was rooted in the Pueblo's patrilineal and patrilocal 

tradition. 

In disagreeing, the court concluded that Congress intended 

to temper the normal application of equal protection pripciples 

where the cultural antonomy and integrity of the tribe ,170uld 

be weakened. The court then adopted a balancing approach of 

the individual right to fair treatment against the tribal 

interest to be taken into account. Applying this approach, 

the court held the ordinance denied female members of the 

tribe "fundamental rights" that were extended to men based on 

the arbitrariness of sex. But what is important here is the 

speqial weight given to tribal culture and autonomy, by the 

court, which was asserted by the tribe to justify the discrimi

nation. This is a departure from normal equal protection 

analysis. 

The tenth circuit noted that tribes need not meet all of 

the due process and equal protection guarantees of non-Indian 

courts. Valid tribal cultural factors may be considered in 

the application of tribal laws, if the tribe's interest in the 

cultural factor is compelling. For example, the amount of 

tribal blood may be a consideration in membership decisions, 
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because some justification exists "in terms of. ancestral lines 

and in maintaining the integrity of the membership<" The gen-

eral rule is that, "where the tribal tradition is deep~seated 

and the individual injury is relatively insignificant, courts 

should be and have been reluctant to order the tribal authority 

to give way." 

In sum, the Nartinez case made fundamental changes in 

Indian law, both in terms of equal protection and the Indian 

C.ivil Rights Act, and in terms of federal appellate review 

and the writ of habeas corpus. The Assistant Secretary of 

Indian Affairs, U.S. Department of the Interior,recently 

highlighted the significance of the Martinez decision in a 

memo to the Commissioner of Indian Affairs: 

The Martinez decision has clearly placed the responsi
bility a.nd the authority for enforcement of the Indian 
Civil Fights Act on tribal governments. In its discussion 
of the decision the Court said, "In addition to its ob
jectives of strengthening the position of individual 
tribal members vis-a-vis the tr;Lbe, Congress also in
tended to promote the well established Federal policy 
of furthering Indian self-government." Therefore, the 
Martinez decision has had the practical effec.t of rein
forcing the authority of Indian tribes to truly self
govern. By doing so, it has provided them with both the 
opportunity and the responsibility to strengthen their 
tribal governments and create an atmosphere of respect 
for those tribal forums charged with protecting indivi
dual rights. 
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Section 3. How an Appellate Court Operates 

A. Introduction 

In this section, we will consider how an appellate court 

operates. The first part of the section concerns what one 

would find upon entering an appellate courtroom. It covers the 

physical layout of the courtroom, the method for keeping records 

of the proceedings, and the description of the people who par-

ticipate in the proceedings. The second part deals with the 

power of an appellate court to establish rules governing ap-

pellate proceedings, and includes examples of some typical 

appellate rules. Although rules are invisible (except as they 

appear in writing) their effects can be seen in everything that 

occurs in an appellate courtroom and in everything that an ap-

, 1\ pellate court does. 

B. Physical Aspects of Appellate Proceedings 

The physical appearance of an appellate courtroom, is, of 

course, dictated in large part by the basic design of the room 

selected for this purpose. There is nothing magiGal about a 

particular physical layout, and the location of courtroom 

furniture and of the participants should be aimed at creating 

a business-like and dignified but not overbearing atmosphere. 

The room should be designed to make it easy for appellate argu-

ments to be conducted. Because Indian litigants will appear 

in the room, it should be designed in a manner consistent with 

the tradition of the tribe that the court serves. It should 

be comfortable and appealing to Indian litigants. 

The physical appearance of an appellate courtroom reflects 
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what goes on there. There are no juries or witnesses in ap

pellate courts--such courts do not hear witnesses or otherwise 

engage in fact-finding. What they du is listen to the argu

ments of the parties to the appeal. These parties appear 

either in person or through lawyers or other representatives. 

In non-Indian courts, such representatives must be professional 

attorneys but this need not be true in Indian appellate courts, 

and the practice may vary from tribe to tr1"be.' I n any event, 

the courtroom should provide a place for the judge or judges, 

and for the parties or their representatives. In addition, the 

judges may want to have a bailiff present to call. the court to 

order and assist the judges in maint~ining order in the court-

room. The bailiff may also serve as court reporter, but it may 

be desirable for another person to serve in that capacity. The 

court reporter keeps a record of the proceedings, either by 

taking shorthand notes or operating a tape recorder or other 

recording device. Appropriate chairs and tables must be pro

vided for the bailiff and court reporter. Finally, there must 

be seats for the general public or other interested spectators 

to \vitness what takes place in the courtroom. 

As is illustrated by the accompanying sketch, the basic 

design of a typical appellate courtroom includes a judges' 

desk or "bench" on a platform raised above the floor at one 

end of the rectangular-shaped room. On one or both sides of 

the bench, or directly in front of the bench, at floor level, 

a desk and chair is provided for the court reporter and/or 

bailiff. A podium is usually located a comfortable distance 
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SKETCH ILLUSTRATING BASIC APPELLATE COURTROOM LA~OUT 

Court 
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(at least six to ten feet) away from and centered in front of 

the judges' bench. The arguments are presented from this 

podium •. In addition, on either side of the podium, there are 

desks or tables and chairs for the parties to the appeal. The 

party al-'pealling and urging that the appellate court reverse 

the trial court (called the "appellant") sits on one side, and 

the party responding to the appeal and urging that the trial 

court be affirmed (called the "respondent") sits on the other 

side. Chairs or benches for spectators are located behind the 

desks provided for the appellant and respondent, and the spec-

tators are usually separated either by space or a physical 

railing of some sort, from the area of the courtroom where the 

parties' desks are located. 

An Indian appellate court should adopt the physical layout 

that best meets the needs of the tribe it serves. All, part, 

or none of the physical layout just outlined may be adopted by 

each tribe; however, a fe~v general considerations might be 

taken into account by a tribe that is contemplating setting up 

an appellate court. First, even if an appellate procedure is 

established, it may be some time before many appeals are actu-

ally taken. At present, the great majority (approaching 95 

percent in some areas) of Indian criminal cases are disposlad 

of by a guilty plea, and similarly, few civil cases get palst 

the trial stage. Thus, at the outset, the tribe should COIl-

, 
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sider the possibilH/ of having appellate arguments take place 

in the same courtroom that is used for trials. If the court-

room furniture is movable, it could be rearranged for th~ 
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appellate arguments; if the tribal courtroom has immovable 

CHAPTER III 

rebuttal. Under such a rule the appellant presents his argu-

273 I 
I 
J 
! 

fixtures, such as a permanently fixed jury or witness box, ment first, reserving, at his discretion, a portion of his I 

then they could simply go unused v7hen an appeal is being heard. 

The importance of keeping some kind of accurate record of 

appellate court proceedings also should be kept in mind. In 

the absence of a clear record of what transpired in an Indian 

appellate court, a federal court will be more likely to grant 

habeas corpus review of the Indian court's action under the 

Civil Rights Act of 1968. As previously indicated, such 

records may be kept in the shorthand notes oE H court reporter, 

or on a tape recorder or other recording device. At a minimum, 

the appellate court might want to keep careful notes and pre-

pare a summary of all that took place during the appellate pro-

ceeding. For such a summary to be completely effective, how-

ever, all parties should attest to its accuracy. 

C. The Establishment of Rule~ for Appeal 

Indian appellate courts, unless othenvise limited by the 

tribal law and order code or federal law, have the pmver to 

establish rules by ~vhich appeals will be heard. There are 

~ 
I 

I 

thirty minutes to rebut the respondent's argument. Then the 

respondent may use his thirty minutes to (1) answer the ap-

pellant's arguments and (2) present arguments in his own be-

half. Following the respondent's presentation, the appellant 

is allowed to use his remaining time, if any was reserved, to 

answer the respondent's argument. 

The court also has the power to establish other "house-

keepinglf rules. Thus, a court rule may provide a bailiff who 

will have power to assist the court in maintaining order in 

the courtroom. Additional rules could define the bailiff's 

duties. For example, a rule might require the bailiff to 

convene the court in the following words: "All rise. The 

tribal appellate court of the tribe is now in --------------
session, the Honorable ________ , Chief Judge, presiding." 

Court rules may also govern the manner in which records of the 

proceedings will be kept. Included in such rules might be one 

authorizing the hiring of a court reporter and outlining his 
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basic:ally two categories of rules which such courts may es- duties. In short, "housekeeping" rules set forth how the 
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tablish. In the first category are "housekeeping" rules: appellate court will operate on a day-to-day basis. 
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i.e., rules governing the manner in which court will be con- The second category of rules with which we are concerned ,-' , ! 
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ducted; how arguments will be presented to the court; the may be called "substantive" rules. They are "substantive" 
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length of time each side may have for oral argument; and the because they determine whether or not a party will have his 
i' 

order in which arguments are presented. A typical rule would 

allow each side thirty minutes for oral argument, giving the 

appeal heard, i.e., failure to comply with them will mean that 

the appeal will not be considered. Included in the category 
i\ r 1 
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appellant the right to reserve a portion of his time for of "substantive" rules are rules governing the manner in which 
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~l7ritten briefs must be ~vritten, and setting time limits within 

which such briefs must be filed with the court and made avail-

able to the opposing side. Failure to comply with such rules 

can result in the court's refusal to consider the brief and, 

indeed, under some circumstances will cause the court to dis-

miss the appeal. 

Perhaps the most important "substantive" court rules which 

may be formulated are those governing the very right to appeal 

itself--rules which must be complied with if the appeal is 

going to proceed at all. For example, one such rule might pro-

vide: 

Any party who believes that a final judgment or order 
of the trial court has been erroneously or unjustly enter
ed shall have that judgment reviewed by appeal, provided 
that he files notice of his intention to appeal 'tvith the 
trial court 'tl7ithin thirty days of entry of the judgment 
of order. 

Under this rule, any party who failed to file a timely notice 

of appeal with the tribal trial court--that is, notice within 

the thirty-day limit referred to in the rule--would be barred 

from having the appeal considered by the appellate court, un-

less the appellate court decided to waive the operation of the 

rule in a given case to hear the appeal anyway. What is the 

purpose of such a rule? The primary purpose is to provide a 

point in time after which a party who has been successful in 

trial court may consider the trial court's judgment to be final 

and, accordingly, reap its benefits. Such finality provides 

the parties to a lawsuit with a ce'rtain decision, and dis-

courages unnecessary delay in litigation. 
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Questions 

Consider the following rules which might be adopted by a 
tribal appellate court. These rules are not the only ruJ.es 
which such courts may establish, and are intended to be il
lustrative only. lVbat is the purpose of each rule? Should 
it be adopted by your tribe's appellate court? 

(1. ) 

(2. ) 

(3. ) 

(4.) 

(5. ) 

(6.) 

(7.) . 

(80) 

Appeals may be taken only from final judgments or final 
orders of the trial court. 

The appellate court will not consider appeals which in
volve allegations of error by the trial court which, 
even if proven, would constitute harmless error in the 
sense that such error did not affect the judgment of 
the trial court and would not change the result. 

The appellate court will not consider evidence which was 
not presented to the trial court, except that a new triaJ. 
will be ordered if it can be shown that such evidence 
could not have been presented to the triaJ. court even if 
the parties had exercised due diligence. 

In a nonjury case, the findings of fact made by the trial 
court will be accepted as the established facts in the 
case so long as they are supported by substantial evi
dence. 

Jury instructions which are challenged as erroneous must 
be set out in full in the brief of the appellant, even 
if only a part of them is alleged to be wrong; otherwise, 
the claim of error will not be considered by the appellate 
court. 

Only persons who were parties to the trial court action 
and who are aggrieved by that action may appeal to the 
appellate court. 

In civil actions, if a party aggrieved by a final order 
or judgment files notice of appeal, but dies before that 
appeal is prosecuted, then the heirs of such deceased 
party may prosecute the appeal. 

If, following notice of appeal and prior to oral argument 
in the appellate court, the parties to the action stipu-. 
late that they agree to a dismissal of the appeal, the 
appellate court may order the appeal dismissed. 

(9.) The appellate court must decide each case it hears by 
written opinion, giving reasons for its decision. 

(10.) The appellate court must decide and publish its written 
opinion in each case within 60 days of the date the oral 
arguments were heard. 
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Section 4. Preparing the R(~cord for Appeal 

A. Introduction 

There are basic/3.lly four steps involved in getting a trial 

court decision revi.ewed in an appellate court. First, as in-

dicated in the prec.eding section, a court rule may require that 

notice of appeal be filed within a certain period of time, such 

as thirty days from entry of the final order or judgment of 

the trial court. The second step, which is the subject matter 

of this lesson, concerns the preparation of a record of the 

trial court proceeding to be filed with the appellate court 

for purposes of its review. The third and fourth steps are 

the writing and submission of written arguments or "briefs"" 

and the presentation of oral arguments, to the appellate 

court. These last two steps are discussed in Sections 5 and 

6. 

The preparation of a record of the trial is most important. 

, 1 
An appellate court cannot consider any matters not presented 

or argued to the trial court. Moreover, what makes the prep a-

ration of the record absolutely crucial is that the appellate 

court can consider only those matters \vhich are reflected in 
I. 

that record; it cannot go out and gather facts that do not i 

appear in that record no matter how relevant they may be to 

the issues raised on appeal. In the next few pages, we will 

consider the mechanics of preparing a good record for appeal, 

and what should be included in it. 

B. Hho Prepares the Record? 

Rules of the appellate court determine who prepares the 
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record:! what form it should take, and what should be in it. 

As a matter of fairness, appellate court rules generally re-

quire that the appealing party be responsible for the initial 

preparation of the record. Thus, the usual procedure is that 

the appellant prepares a proposed record and serves it upon 

the opposing party in much the same manner as a Complaint to 

start a lawsuit would be served. The appellant prepares the 

proposed record by getting a copy of all or part of the court 

reporter's record of what took place at the trial. If the 

court reporter's record consists of shorthand notes or a tape 

recording, the appellant should select as much of this record 

as he believes is necessary for purposes of the appeal and 

have it "transcribed, II that is, reduced to writingo An ap-

pellate court rule will usually require that the record be 

typewritten. If there was no court reporter at the trial, the 

appE:llant should obtain a summary of what took place from the 

trial judge. In addition, the appellant should get copies of 

any papers filed with the trial court that he considers im-

portant to a complete consideration of his appeal. 

Usually the appellant is required to file a copy of his 

proposed record with the ~rial court within a certain period 

of time, say ninety days, after entry of the final order of 

judgment appealed from. If for some good reason the filing 

deadline cannot be met, the appellate court has the discretion 

to grant the appellant additional time. Sometimes court rules 

will limit the amount of additional time that the court may 

allow. 
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The appellant alone does not decide what goes into the 

record. The opposing party, i.e., the respondent, generally 

is allowed a certain period of time in which to propose amend-

ments or the addition of other materials to the record. If 

the parties are unable to agree on the content of the record, 

the trial court determines what it will be. In any event, the 

rules usually require either the trial judge and/or the clerk 

of the trial court to certify by S\vorn statement that the 

record as prepared by the parties is accurate. 

C. What Goes Into The Record? 

There are basically two sources of materials which may be 

included in the record on appeal: 

(1) Legal documents filed in the trial court such as the 
summons and complaint, motions, judgment, memorandum 
opinion, findings of fact and c.onclusions of laY1. 

(2) Records of oral proceedings, usually consisting of 
recordings or shorthand notes which must be reduced 
to a typewritten transcript for purposes of appellate 
review. 

In preparing a proposed record for appeal, the appellant may 

w~nt to include from the first source such things as the initial 

pleadings of the parties, written orders by the court, written 

motions by the parties, and exhibits (su~h as documents~ charts, 

maps and photographs). With reference to exhibits, if the 

appellant is assigning error to the failure of the trial court 

to admit a particular exhibit into evidence, then that exhibit 

may be included in the record accompanied by appropriate argu-

ments urging its admission. From the second source, the ap-

pellant may want to include transcripts of all oral proceed-

ings, including the testimony of witnesses and arguments of 

----~....".-.-~----------~----~~~rt:.;_.,.."'C .~, ~ 
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counsel at pretrial hearings or at trial, the voir dire ex-

amination of jurors, oral arguments, oral decisions and rulings 

of the trial court, and oral objections or motions made by the 

parties. An index or table of contents of a typical appellate 

record in a criminal case might look like this: 

IN THE TRIBAL COURT OF THE -----
_________ INDIAN TRIBE, 

Plaintiff 
Respondent 

vs. 

GEORGE BLACKBIRD, 

Defendant 
Appellant 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

INDEX TO RECORD ON APPEAL 

SillfMONS AND COHPLAINT 

DEFENDANT'S PROPOSED INSTRUCTIONS 

INSTRUCTIONS OF THE COURT 

FINDINGS OF FACT 

CONCLUSIONS OF LAW 

JUDGMENT AND SENTENCE 

MOTION FOR NEW TRIAL 

TRANSCRIPT OF TRIAL PROCEEDINGS 

EXHIBITS 

INDIAN TRIBE 

Cause No. 

Page No. 
1 

3 

7 

12 

15 

17 

18 

19 

91 
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The sample index page reproduced here is intended to be 

illustrative only; an acutal record might have a separate index 

for the transcript of the proceedings at trial, with page number 

ref7renc'es to the testimony of witnesses, and notations in-

dicating whether the testimony "las given on direct or cross-

examination. Moreover, many exhibits are bulky or are not docu-

mentary in nature and therefore would be made available to the 

appellate court separately from the written record. Neverthe-

less, the written record should include a list of all exhibits 

by number with page numLer references to the transcript.of the 

proceedings to indicate when each exhibit was introduced and 

admitted into evidence. 

The process of assembling the record involves typing and 

xeroxing where necessary, but despite these clerical aspects, 

it is a very responsible job that is crucial to the scope of 

review which may be exercised by an appellate court. The 
• 

decision to proceed on appeal with less than the complete 

record can be hazardous. If something is omitted from the 

record, the appellate court cannot consider it, although the 

appellate court does have discretion to reopen the record for 

the purpose of allowing additions or amendments to the record 

in appropriate cases. In any event, the appellate court can 

consider only what was presented to the trial court. 

It should be noted, however, that not everything that took 

place at trial or that was before the trial court must be in-

cluded in the record on appeal. There are some cases where 

it is not necessary to include absolutely everything in the 

,,-

t I 

. ' . 

D. 

I, 
,~ , 
i 

CHAPTER III 

appellate record. One reason for holding the size of the record 

to a minimum is financial; the rules usually provide that the 

cost of preparing a record will be borne by the appellant, 

although the appellate court might assess costs against the 

respondent in the event the appeal is successful. Parties 

should be encouraged to submit only Sb much of the record as 

is relevant to the appeal so that the burden of review placed 

upon the appellate court will be no greater than necessary. 

In addition, when irrelevant matters are not brought before 

the appellate court, the court more readily can focus its 

attention on the critical issues raised by the appeal. 

Certification of the Record 

Appellate court rules may require the trial court or the 

clerk of the trial court to certify that the record which has 

been submitted by the parties is an accurate and complete 

record of the trial court proceedings, or at least of those 

proceedings relevant to the appeal. This requirement assures 

the appellate court that the record before it is authentic. 

Customarily, appellate rules provide that transcripts of oral 

proceedings are certified by the trial judge, while legal docu-

ments filed in the trial court are certified by the court clerk. 

A trial judge's certification could consist of the follow-

ing statement: 

I, , Judge of the ______ _ 
Tribal Court, hereby certify that the matters and pro
ceedings embodied in the attached transcript in the above 
entitled cause are a complete and accurate record of the 
proceedings had in that cause to date, or of such part 
of said proceedings deemed by the parties to be material. 

In testimony whereof, I have herunto set my hand this 

281 

, 



.'I 
I 

282 

E. 

:t I 

~~----------- -- -

CHAPTER III 

day of _______ , 19 __ _ 

JUDGE 

Similarly, certification by the tribal court clerk could be 

mad~ in the following form: 

I, , Clerk of the Tribal 
Court, do hereby certify that the foregoing is a full, 
true, and correct transcript of so much of the record and 
files in the above entitled cause ae I have been directed 
by to transmit to the __________ _ 
Tribal Appellate Court. 

In testimony whereof, I have hereunto set my hand and 
the seal of said Tribal Court this 
__________ dayof , 19 __ a 

Clerk 

Questions 

(1.) Describe the steps involved in bringing a trial record 
before an appellate court. 

(2.) IYhat may be included in a record on appeal? For example, 
can an appellate record include testimony that was not 
presented to the trial court? 

(3.) lYhat is a "transcript II'? 

(4.) Who pays the cost of preparing a record on appeal? 

(5.) How can an appellate court be sure that the record 
brought before it is authentic? 
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Section 5. Briefs on Appeal 

A. Introduction 

Written legal arguments are presented to an appellate court 

in "briefs", which are submitted by both parties to the appealo 

After these briefs have been filed the appellate court schedules 

a hearing time for oral arguments so the parties can explain 

their arguments directly to the court and answer any questions 

raised by the court. Oral arguments play an important role 

in the appellate process~ they are covered in the next section. 

Although oral arguments are i~portant, the written briefs 

coupled with the court's ovm research provide the principal 

basis on which the appeal is decided. The appellate court may 

establish rules setting deadlines for the submission of briefs 

and governing the form and content of briefs. Such rules are 

the subject of this lesson. 

B. Should Written Briefs Be Required? 

The purpose of appeal briefs is to advise the appellate 

court of the arguments being presented by each party to the 

lawsuit on appeal. The appellant's brief contains arguments 

indicating that some error was made by the trial court, and 

urging that the trial court be reversed. The respondent's 

brief presents arguments answering the appellant and in support 

of the trial court's judgment, urging that the trial court be 

affirmed; however, if the respondent is not completely satis-

fied with the trial court's judgment, he may also urge partial 

reversal or modification of that judgment in a cross-appeal. 

Appellate courts generally require that written briefs be 
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filed setting out the specific "assignments of error" relied 

upon by the appellant or cross-appellant. Any error not assigned 

and argued in the briefs will not be considered by the appellate 

court. Also, an appellate court rule will usually require that 

if a lifinding of fa.ct" made by a judge in a non-jury trial is 

assigned as error, then the complete finding in question must 

be set out verbatim in the brief. Another r~le that an appellate 

court should establish is that if error is assigned to a jury 

instruction, not only must that instruction be set out verbatim 

in the brief, but also all the instructions given by the judge 

must be set forth. The reason for this rule is that the other 

instructions may qualify or explain the one that is challenged 

and the appellate court will want to consider the instructions 

as a whole o 

As we said earlier, an argument not raised in the briefs 

is generally not considered by the appellate court. But there 

is one exception to this rule; it concerns the jurisdiction of 

the court to act. Thus, the objection that the trial court did 

not have jurisdiction to decide the case, or that the appellate 

court does not have jurisdiction to hear the appeal, may be 

raised at any time. Similarly, a party may object at any tim~ 

that the original indictment or plaintiff's complaint was 

defective or did not state sufficient facts to constitute a 

cause of action. In other words, if the indictment or com-

plaint does not on its face allege facts sufficient to estab

lish grounds for the charge, or the claim, then the case should 

be dismissed. 
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C. Procedural Aspects of Appeal Briefs 

The appellate court may adopt rules establishing deadlines 

for filing briefs. Failure to meet such a deadline may result 

in the appeal being dismissed or decided adversely. Thus, an 

appellate court might provide that the appellant's "opEming" 

brief must be filed vlith the court and served on the opposing 

party within thirty days after the proposed record has been 

filed and served on the opposing party. The appellant's brief, 

as previously noted, must specify the errors he relies upon for 

I 
11 

reversal. Appellate rules might provide that the opposing 

party, the respondent, has thirty days in which to file his 

"answering,,'brief with the court and serve it on the appellant. 

An appellate court rule also may provide that the at"pellant 

may be given ten days after receipt of the respondent's brief 

in which to file a "reply brief", if he desires to answer 

argum.ents raised by respondent. An appellant may not use this 

reply brief to raise any new arguments; he may only reiterate 

the ar~\Uments he presented in his opening brief and answer new 

arguments posed by respondent. Finally, in recognition of the 

fact that the law sometimes changes rapidly or new' authorities 

appear unexpectedly, the appellate court might provide that 

either party may submit written statements of such new or 

additional authority up until twenty-four hours before the 

oral arguments. 

Do Wha t If No Brief I~. Filed? 

Appellate courts have the power to enforce their rules. 

Briefs are the primary medium through which appeals are 

, 
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prosecuted, and therefore the failure of either party to file 

a brief on time would delay the appellate process. It may also 

work to the disadvantage of the other party. Accordingly, most 

appellate courts rule that if the appellant fails to submit a 

brief, then the appellate court will dismiss the appeal and 

order the trial court decision affirmed; if the appellant does 

not r.are enough to pursue his appeal, the appellate court should 

not do it for him. 

Similarly, if the respondent fails to file an answering 

brief, then the appellate court may consider the case on its 

merits without the advantage of the respondent's defense. 

Indeed, the general rule is that a respondent who has not filed 

a brief waives his right to present oral argument, although 

the court has discretion to allow the respondent to make oral 

argument even though he has not submitted an answering brief. 

These rules do ~ mean that the appellate court will rule 

automatically for appellant, but do mean that the respondent 

will have little or no opportunity to explain his position to 

the appellate court. 

The appellate court should, however, temper the administra-

tion and enforcement of its rules with a sense of fairness. 

It has the power to make its rules, but it ~ay also exercise 

its discretion to waive the requirements of those rules if 

neither party will be prejudiced. Thus, the appellate c.ourt 

may, for good cause shown, extend the periods of time during 

which parties must file their briefs and otherwise perfect 

their appeals. Of, with the permission of the appellate court, 
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the parties may agree to such extensions. 

Style Reguirements for Appeal Briefs 

The appellate court may establish rules requiring all briefs 

to conform to a similar style. Such rules make the briefs 

easier to read and allow arguments to be presented in an order-

ly and understandable fashion. Thus, the 9Ppellate court rules 

might provide: 

fl.) That briefs be. printed or typed on a particular kind 

of paper, e.g., white, heavyweight bond. paper. 

(2.) That briefs be of a standard size, e.g., 8 1/2 by 11 

inches. 

(3.) That typewritten briefs be double-spaced. 

(4.) That printed briefs use only type of a particular 

size. 

(5.) That briefs be typed or printed in black ink. 

(6.) That different colored covers be used on briefs to 

distinguish appellant's opening brief from respon

dent's answering brief, and to distinguish appellant's 

reply brief from his opening brief. 

(7.) That quotations be set forth in briefs in a certain 

style, such as indented single-space type. 

(8.) That citations to authorities be made in some uniform 

manner, which could also be specified in the rules. 

(9.) That abbreviations be used to indicate page nu.raber 

references to the record, e.g., "Tr." for reference 

to the transcript or oral proceedings at trial, and 

"Ex." to indicate reference to an exhibit. 
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(10.) That briefs be limited to a certain length e g , .. , 
50 pages for opening and answering briefs, and ten 

pages for reply briefs. 

It would be easy to establish too many detailed rules for 

appeal briefs. The Indian appellate courts should be cautious 

in'e.stablishing style rules so that they are practical and 

easy to follow. They should be designed to serve the interests 
j 

of fairness to ail parties and the convenience of the appellate 

court. 

Contents of Appeal Briefs 

Appellate courts may also adopt rules about the organiza

tion of appeal briefs. Most jurisdictions require that the 

contents of a brief be arranged in a manner similar to the 

following: An Index and Table of Authority must be provided 

at the beginning of a brief. The Index is essentially a Table 

of Contents; sometimes headings and subheadings with page 

number references are used to outline the argument that is 

contained in the brief. The Table of Authority lists all 

authorities cited in the brief, with references to the pages 

upon which each appearB; the rule may provide that the Table 

of Authority must be subdivided under the following self

explanatory titles: "Table of Cases"; "Constitutional Pro-

visions"; "Statutes"; "Tribal Ordinances"; "Tests"; and "Other 

Authority". 

Following the Table of Authority, the appellant's brief 

must set forth a Statement of the Case. As the heading, "State

ment of the Case", might indicate, this section of the brief 
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sets forth a short outline of what the case is about; a summary 

of the various pleadings and proceedings which resulted in the 

trial court decision from which the appeal is being taken; a 

statement of precisely what order or judgment is being appeal-

ed; and a clear summary of the facts the appellant deews neces-

sary to an understanding of the controversy, with page number 

references to the record. If the respondent accepts the ap-

pellant's Statement of the Case, he should so indicate in his 

answering brief. If he disagrees with the appellant's State-

ment of the Case, or believes it to be incomplete for purposes 

of the appeal, then the respondent should include his own 

statement of the case in his brief under the heading, "Counter-

statement of the Case." 

After setting forth the Statement of the Case, the ap-

pellant's brief should indicate what errors the appellant is 

replying upon for reversal of the trial court under the head-

ing "Assignments of Error". Each error should be clearly 

pointed out and discussed under appropriate neadings; if 

several of the errors alleged present the same general questions, 

then such errors may be discussed together. Of course, any 

rules requiring the setting forth verbatim of findings or 

instructions to which error is assigned must be observed in 

the "Assignments of Error" section of the brief. 

Finally, the argument of the appellant must be set forth 

in the appellant's brief under the heading "Argument for 

Appellant", and this argument may be divided into subsections 

if appropriate, and these subdivisions should be reflected in 
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the Index. In the case of respondent, the heading would be 

"Argument for Respondent", with the initial subdivision into 

two sections, the first title "Argument in Support of Judg-

ment" , and the second titled "Argument in Answer to Appellant". 

In addition, both appellant and respondent should summarize 

their position and the relief they request in a "Conclusion" 

at the end of their respective briefs. 

By way of summary, here are two "checklists" of what could 

be required for inclusion in the briefs of appellant and re-

spondent respectively: 

Appellant's Opening Brief 

1. Index 

2. Table of Authority 
(a) Table of Cases 

3. 

(b) Constitutional Provisions 
(c) Statutes or Tribal Ordinances 
(d) Texts 
(e) Other Authority 

Statement of the Case 
(a) Nature of the Case 
(b) Resume of Pleadings and Proceedings 
(c) Nature of the Judgment 
(d) Statement of Facts 

4. Assignments of Error 
(Discussed under separate headings where appropriate) 

5. Argument of Counsel (Appellant) 

6. Conclusion 

10 

2. 

Respondent's Answering Brief 

Index 

of Authority Table 
(a) 
(b) 
(c) 

Table of Cases 
Constitutional Provisions 
Statutes or Tribal 'Ordinances 

, . 

11 
I 

1,1 

11 
rI r! 

I 

G. 

-------

CHAPTER III 

(d) Texts 
(e) Other Authority 

3. Counter-statement of the case (if necessary; otherwise 
indicate appellant's statement is accepted) 

4. Argument of Counsel (Respondent) 
(a) Argument in Support of Judgment 
(b) Argument in Answer to Appellant 

5. Conclusion 

An Illustrative Brief 

Based upon the rules discussed so far in this section, we 

have reproduced on the following pages a copy of an appellant's 

brief in a criminal case. It is, of course, designed only for 

illustrative purposes to indicate a possible format for an 

appeal brief, without presenting extended legal argument or 

citation of authority. An actual brief would contain qetailed 

legal argument, and would run in length anywhere from five or 

ten pages to the maximum allowed by court rule, such as fifty 

pa: ~s, or any other length with permission of the appellate 

court. 

---- --... --- -- ----; .- .--
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CHAPTER III 

Cause No. 10745 

IN THE TRIBAL APPELLATE COURT OF THE 

FICTITIOUS INDIAN TRIBE 

GEORGE ALIBI, 

Appellant, 

v. 

FICTITIOUS INDIAN TRIBE, 

Respondent 

APPEAL FROM THE FICTITIOUS INDIAN TRIBAL COURT 

The Honorable :Horen Laufel, Judge 

OPENING BRIEF OF APPELLANT 

Office Address: 

Main Street Building 
Imaginary City, Washington 00000 
Telephone: 111-0000 

. ' . 

VINCENT J. WHITNEY, III 
Attorney for Appellant 
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IN THE TRIBAL APPELLATE COURT OF THE 

FICTITIOUS INDIAN TRIBE 

George Alibi, ) 
) 
) 
) 
) 
) 
) 

Appellant, Cause No. 10745 
v. 

Fictitious Indian Tribe, 
Respondent 

APPEAL FROM THE FICTITIOUS INDIAN TRIBAL COURT 

The Honorable Moren Laufel, Judge 

OPENING BRIEF OF APPELLANT 

STATENENT OF THE CASE 

1. Nature of the Case 

Appellant George Alibi appeals from a conviction and sentence 

on charges of rape in the Fictitious Indian Tribal Court. 

2. Resume of Pleadi~~s and Proceedings 

Appellant was arrested on January 1, 1973,for the crime of 

forcible rape, and was held without bail pending trial. 

Arraignment was held January 2, 1973. At that time, appellant 

requested that he be'permitted to hire an attorney to represent him at 

trail, but this request was denied. 

Trial was held on February 17, 1973 before the Honorable Moren 

Laufel, Judge of the Fictitious Indian Tribal Court. The jury returned 

a verdict of Guilty. On February 23, 1973, Judge Laufel entered judgment 
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against the appellant. 

Pursuant to the rules, timely notice of appeal was filed on 

~1arch 1, 1973. 

3. Nature of the Judgment 

The judgment herein, entered o~ February 23, 1973, indicated 

that appellant was found guilty by jury trial of the crime of forcible 

rape, and imposed a maximum sentence of twenty years in the tribal jail. 

4. Statement of Facts 

At approximately 2:30 a.m. on January 1, 1973, the appellant 

herein, George Alibi, was arrested by the Fictitious Tribal Police who 

had observed appellant driving his car erratically on Highway 97 which 

crosses the Fictitious Indian Reservation. (Tr. 10) Appellant, who said 

he had been attending a New Year's Eve Party (Tr. 39), was held in the 

Fictitious Tribal Jail on the charge of driving while intoxicated. 

(Tr. 19) 

Shortly after appellant's arrest, tribal police received an 

emergency telephone call from one Suzie Greentree, daughter of Vernon 

Greentree, a member of the Fictitious Tribal Council. (Tr. 52) When 

tribal police arrived at Miss Greentree's home at approximately 2:30 a.m. 

(Tr. 52), they found that she had been badly beaten and raped "by some 

guy who was drunk out of his mind". (Tr. 64) Tribal police testified 

that Miss Greentree was hysterical. (Tr. 55) She was taken to the 

police station, where she was shown a mug shot (Ex. 1) of the appellant 

which had just been taken as part of the normal booking procedure for 

a DtU case. (Tr. 56) She immediately identified appellant as the man 

who had attacked her. (Tr. 57) Appellant was immediately c.harged with 

rape. 
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At the trial, Miss Greentree made an in-court identification of 

appellant. (Tr. 91) On cross-examination, she stated she was "sure 

that George Alibi is the man I recognized in the mug shot" on the night 

of her attack? (Tr. 99) 

Several witnesses testified on behalf of the appellant. They 

indicated that appellaut had been at the New Year's Eve Party and that 

he had left sometime after midnight, either "around one o'clock" and 

"maybe closer to two in the morning". (Tr 108, Ill, 121) Appellant 

testified in his own behalf. He admitted that he had been driving under 

the influence of alcohol (Tr. 152), but emphatically denied he had 

attacked or raped Miss Greentree., (Tr. 152, 154-55, 160) 

ASSIGNHENTS OF ERROR 

10 The trial court erred in assuming jurisdiction over the criminal 

prosecution of this case. 

2. The trial court erred in denying appellant's request to retain 

counsel at trial. 

3. The trial court erred in allowing testimony indicating that the 

victim identified the appellant as her assailant. 
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ARGUMENT FOR APPELLANT 

I. THE TRIBAL COURT HAD NO JURISDICTION IN THIS CAUSE. 

In this section, appellant argues that the trial court erred 

in assuming jurisdiction over the criminal prosecution of this case. 

(Assignment of Error No.1) 

1. The tribal court has no jurisdiction over non-Indians, and 

appellant i~_ a non-Indian •. 

The Fictitious Tribal Law and Order Code, Section 1.1, provides, 

in relevant part: 

The Fictitious Tribal Court shall have jurisdiction 
over ••• all off~nses ••• committed by an Indian on all 
territory within the outer boundaries of the Fictitious 
Indian Reservation. (Emphasis added.) 

Clearly, the tribal court has jurisdiction only over criminal offenses 

committed by Indians. There is overwhelming uncontradicted evidence 

in the record that the appellant in this case, George Alibi, is ~ an 

Indian, but rather a non-Indian resident of Imaginary City, Washington. 

Therefore, inasmuch as the appellant is not an Indian, the tribal court 

had no jurisdiction oyer him in this case. See Tribe v. Jones, 1 Fict. 

T. Rpts. 306 (1972). 

2. Even if appellant were an Indian, he could not be prosecuted 

in tribal court because he is charged with an offense, i.e., rape, which 

is with~n the exclusive jurisdiction of the federal courts. 

The federal Major Crimes Act, specifically 18 U.S.C.§ 1153, 

lists thirteen crimes which, even if committed by an Indian, may not be 

prosecuted in an Indian tribal court. These thirteen "major crimes" 

when committed by an Indian may be prosecuted only in federal courts, 

which have exclusive jurisdiction. See generally, Office of the So-

licitor, Federal Indian Law (1958). Among these thirteen crimes is the 
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crime of rape, which is the offense for ,\Thich appellant was prosecuted 

in this case. In short, even if appellant were an Indian, he could not 

be prosecuted in tribal court because that court has no jurisdiction 

over rape prosecutions. The tribal court erred in as~uming such juris-

diction in this case. 

II. EVEN IF THE TRIBAL COURT DID HAVE JURISDICTION, APPELLANT WAS DENIED 

A FAIR TRIAL AND THEREFORE HIS CONVICTION MUST BE REVERSED. 

It is inconceivable to appellant that this appellate court will 

hold that the tribal court properly exercised jurisdiction in this case; , 

however if this court does so hold, appellant submits that his con-, , 
-

viction must nevertheless be reversed b,ased upon his Assignments of 

Error 2 and 3 which are argued in this section. The fact that these 

errors occurred clearly shows appellant was denied a fair trial. 

1. Appellant was unlawfully denied the right to retain hired 
'. . 

counsel at trial. 

At the time of his arraignment of January 2, 1973, the ap-

pellant specifically requested that he be granted permission to hir8 an 

attorney to represent him at trial. Incredibly, this request was denied, 

and the appellant, in fact, had no attorney at trial. This was a clear 

violation of the Sixth Amendment to the United States Constitution and 

of the Indian Civil Rights Act of 1968. See N.A.I.C.J.A. Research 

Document at page 115. 25 U.S.C. § 1302 provides, in part: 

No Indian tribe in exercising powers of self-government 
shall--

*** 
(6) deny to any person in a criminal proceeding the 

right. • • at his elm expense to have the assistance of 
counsel for his defense. 

Thus, the trial court unlawfully denied appellant the right to hire a 

lawyer. TIlis must be deemed to be reversible error, not only because 
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it is a matter of federal law, but also because the appellant was clearly 

prejudiced by the fact he was without representation. Tribe Vo Smith, 

1. Fict. T. Rpts. 17 (1972). For example, it is submitted that the 

trial court's error is assuming jurisdiction in this case would never 

have occurred if the appellant had beE:\n allowed to hire counsel. 

2. The trial court erred in allowing the jury to consider 

testimony that the victim identified the appellant as her assailant 

because the photographic identification procedure used by the tribal 

police was impermissibly and illegally suggestive. 

It is undisputed that the victim, Suzie Greentree, was shown 

a mug shot photograph of the appellant at a time shortly after her 

attack when her condition could be described as hysterical. Although 

she immediately identified the mug shot as being a picture of the man 

who attacked her, appellant urges that the circumstances under which 

this photographic identification occurred were so impermissibly sug-

gestive that the probability or mistaken identification was very great. 

See Simmons v. United States, 390 U.S. 377, 19 Lo Ed. 2d 1247, 88 S. 

Ct. 967 (1968). In the Si~ case the Supreme Court stated the stan-

dard to be used in judging the validity of photographic identification 

procedures in the following language at page 384: 

.:.\. 

Despite the hazards of initial identification by photo
graph, this procedure has been used widely and effectively 
in criminal law enforcement, from the standpoint both of 
apprehending offenders and of sparing innocent suspects the 
ignominy of arrest by allowing eyewitnesses to exonerate 
them through scrutiny of photogr':lphs. The danger that use 
of the technique may result in convictions based on mis
identification may be substantially lessened by a course of 
cross-examination at trial which exposes to the jury the 
method's potential for error. We are unwilling to prohibit 
its employment, either in the exercise of our supervisory 
PQlyer or, still less, as a matter of constitutional re
quirement. Instead, we hold that each case must be con
sidered on its own facts, and that convictions based on 

" 
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eyewitness identificatioft at trial following a pretrial 
identification by photography will be set aside on that 
ground only if the photographic identification procedure 
was so impermissibly suggestive as to give rise to a very 
substantial likelihood of irreparable misidentification. 
(Emphasis added.) 

Appellant argues that there was a very substantial likelihood of irre-

parable misidentification in this case, and therefore his conviction 

must be reversed. No amount of cross-examination would cause the victim 

to waiver from her identification of the appellant, even if it were 

mistaken, inasmuch as appellant's image was indelibly associated in 

her mind as a face she saw on the night of her attack. Tribal police 

were perhaps overzealous in securing identification of appellant inas-

much as the victim was the daughter of a tribal councilman. It is true 

that in a relatively recent Washington state case, State v. Gefeller, 

76 Wn. 2d 449, 458 P. 2d 17 (1969), the court held that showing two 

witnesses a single photograph of the defendant soon after commission 

of the crime was not reversible error; however, in that case the crime 

was burglary, and neither witness was a victim of the crime. Appellant 

argues that case is distinguishable from the case before this court 

which involved the highly emotion-connected crime of rape and the identi-

fication by a hysterical victim. Accordingly, there is no question that 

the tribal court erred when it allQlyed the jury to consider the identi-

fication testimony in this case, and this was reversible error. 

301 



~ .-... "-----_ .... --------;;---

302 CHAPTER III 

CONCLUSION 

For the reasons stated herein the trial court erred jn assuming 

J'urisdiction in this case. Further 'f th d'd h , even ~ e court ~ ave juris-

diction, the appellant was Q~nied his right to a fair trial because (1) 

he was not permitted to retain counsel, and (2) highly prejud.icial and 

very likely mistaken identification testimony was presented to the jury. 

Appellant requests this court to vacate the trial court's judg

ment and dismiss the charge against appellant for want of jurisdiction. 

In the alternative, appellant requests that his conviction be reversed 

and a new trial ordered with instructions to the tribal court to exclude 

all identification testi'lllony and tc allow the appellant to retain counsel. 

Office address: 

Main Street Building 
Imaginary City~ Hashington 00000 
Telephone: 111-0000 

. . ' 

Respectfully submitted, 

VINCENT J. WHITNEY, III 
Attorney for Appellant 
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Amicus Curiae Briefs 

"Amicus curiae", literally translated, means "friend of the 

court". An amicus curiae brief is one submitted by a person 

who is not a party to the appeal, but who, for one reason or 

another, has a great interest in the result of that appeal. 

Such briefs are most often submitted to appellate courts in 

cases involving broad questions of public policy, or which 

othenvise affect more people than simply those directly in-

volved with the litigation. In such cases, interested persons 

may apply to the appellate court for permission to file a 

"friend of the court" brief, setting forth arguments in which-

ever side the "friend" is interested. 

Example: Jim Whitehorse was arrested on charges of 
letting his livestock go without food and water for five 
days in violation of a tribal law and order code pro
vision prohibiting cruelty to animals. At his arraign
ment, Whicehorse indicated that he wanted a lawyer to 
represent him but stated he could not afford to hire a 
lawyer; indeed, he noted that his cattle were starving 
because he could not afford to buy feed for them. He 
asked the tribal court to provide him counsel at tribal 
expense, but this request was denied. He was then tr~ed 
and convicted as charged. On appeal, he submitted a 
brief arguing that free counsel should have been ap
pointed, and that the failure of the trial court to 
provide free counsel constituted a denial of due process 
and equal protection under the Indian Civil Rights Act 
of 1968. The tribal prosecutor, as respondent, submitted 
an answering brief pointing out, among other things, that 
the Indian Civil Rights Act of 1968 by its own terms 
guarantees a person legal counsel only at his otvn ex
pense. In addition, the appellate court allowed the 
tribal council to submit an amicus curiae brief making 
arguments similar to those presented by the tribal 
prosecutor and pointing out the considerable expense to 
the tribe which would result if the appellate court were 
to decide that defendants such as Whitehorse are entitled 
to free counsel o 

As the foregoing example illustrates, Indian appellate 

courts may find, on occasion, that amicus curiae arguments are 

303 

, 



" , 
" 

304 

------....,...--,....-'- ----

CHAPTER III 

helpful. If so, the appellate court may require amicus curiae 

br~efs to conform to the same rules of style as are required 

for any other brief. Usually, however, more liberal time 

requirements are permitted. Thus, a typical rule would be one 

providing that amicus curiae briefs may be submitted up until 

ten days prior to the hearing in the case, and that such briefs 

must be filed \vith the court and served on all parties to the 

litigation. 

The appellate court may consider the arguments advanced in 

an amicus curiae brief just as it would consider any argument 

advanced by the parties, except that it is usually held that 

the appellate court will not discuss any issues or points 

raised solely by the amicus brief; such a rule is consistent 

with the sense of fairness that should guide all appellate 

courts. 

1. Questions 

(1.) Do you think it is a good idea for Indian appellate courts 
to require written briefs on appeal? Explain. 

(2.) Briefly describe the purpose and content of 

(a) an appellant's brief: 

(b) a respondent's brief: 

. . \ 

CHAPTER III 

(3.) Hhat is the prima:ry exception to the rule that argu
ments not raised in briefs will not be considered by 
an appellate court? 

(4.) What should an appellate court do if 

(a) the appellant fails to file a brief? 

(b) the respondent fails to file a brief? 

(5.) lVhat is the purpose of a "reply brief"? 

(6.) What is a "statement;: of additional authority"? 
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(7.) Hhat are three style rules governing briefs \vhich you 
believe are good ones for an appellate court to adopt? 

(8.) What is the purpose of a "Counter-statement of the case" 
in a respondent's brief? 

(9.) Consider the illustrativ.e appellant's brief for George 
Alibi that is included in this lesson. If that brief 
were submitted to you as an appellate judge, would you 
be likely to vote to reverse Alibi's conviction on the 
ground that there was insufficient evidence to go to 
the jury? Why or why not? 

.... -,-.~ .---.-. . . " 
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(10 0 ) What is the purpose of an amicus curiae brief? Give two 
examples of situations in which such a brief might be 
useful to an appellate courto 
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Section 6. How.Judges Can Use Oral Arguments 

A. Introduction 

In this section, we take up the fourth basic step in an 

appeal which is the presentation of oral arguments to the court. 

The parties to the appp.al make oral arguments at a hearing for 

that purpose, and either appear in person or through attorneys 

or other representatives authorized by tribal law. Perhaps 

the most important aspect of the appellate hearing is that it 

gives the judges an opportunity to ask questions to get a 

clearer understanding of each party's position, and of the 

case as a whole. 

Our primary concern in this section is to consider how 

Indian appellate judges can make the best use of oral arguments. 

The first part of the section deals with the rules that may be 

established by an appellate court to insure that oral arguments 

are presented in a clear and efficient manner. The remainder 

of the section is concerned with the strategy of an oral argu-

ment from the point of view of the appellate judge, with empha-

sis upon how to listen and what to ask. 

B. Rules Governing Oral Argument 

Litigants, even those appearing without counsel, can s?me-

times talk indefinitely about their lawsuit. Yet, in any con

troversy, there is a limit to the amount that can be said about 

the merits of the position taken by each side to the debate. 

Accordingly, appellate courts usually set time limits for the 

length of oral arguments. 

The amount of time allowed each party for oral argument 

. , 
" 
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is usually specified in the appellate court rules. Some ap

pellate courts allow one hour per side; others find thirty 

minutes to be a more efficient limit. As is the case with any 

court rule, India~ appellate courts may set whatever time limit 

they believe best serves their needs and the needs of Indian 

litigants. It is suggested, howeve:t', that the time allowed 

to each side be at least thirty minutes in order to allow 

sufficient time for questioning by the court. Moreover, to 

accommodate unusual cases, in which there are novel or numerous 

issues raised, some provision should be made in the rules allow-

ing the parties to request extra time. Such a rule might re

quire the request for additional time to be made in writing 

at least ten days prior to the hearing, or within some other 

time period, so that the appellate court may schedule its 

hearing accordingly. In fairness to all parties, the time 

limits imposed upon oral argument should be strictly and 

equally enforced, although the appellate court retains the 

power to exercise its discretion in a given case and give 

parties additional time at the time of the hearing itself. 

Appellate rules generally provide that oral arguments will 

be presented in the same order in which briefs are filed. 

Thus, the appellant will make the opening argument. He may 

use all of his time at that time if he deSires, or he can 

reserve a portion of his time to rebut arguments made by the 

respondent. Following the appellant's argument, the respon-

dent gives his argument. In that argument, he rebuts what the 

appellant has said and advances argument~ on his own behalf. 
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The procedure reflects the briefs. Thus, the respondent is not 

permitted to reserve time for rebuttal, whereas the appellant, 

in a manner analogous to a Reply Brief, may use any time he 

has reserved to present rebuttal remarks after the respondent 

has finished. Of course, neither party is required to use all 

wh 4ch '.le is entitled, and appellate judges should of the time to .... 

appreciate brevity where it is possible. Indeed, the court 

rules may provide that in appropriate cases, one or both parties 

may waive their right to make oral argument. 

What is the scope of oral argument? That is, what can the 

parties tal a out a e ea.... 0 k b t th h r 4ng? Basically, the parties may 

discuss in oral argument only those issues which they have 

argued in their briefs, and which in turn were presented to 

the trial court. Such a rule is consistent with our analogy 

between oral arguments and written briefs; more importantly, 

it is consistent with the purpose of the appellate process. 

Thus, the parties may not discuss matters whi(:h are not in

cluded in the record because an appellate court cannot consider 

matters outsi e 0 t e recor • d f h d Further, JOust as the briefs 

may not raise issues not presented to the trial court, oral 

may not be used to raise issues not discussed in the arguments 

briefs. 

Such rules do 110t mean that the parties cannot present or 

cite new authority or new reasoning to support their arguments; 

such new material may be orally presented just as the parties 

may submit a written Statement of Additional Authority follow

ing the filing of their briefs. Finally, the parties in an 
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oral argument may not introduce or use any exhibits which were 

not part of the trial record but, at the same time, the parties 

should be encouraged to use any chart, photograph, drawing or 

other material that was a trial exhibit if it will help the 

appellate court to understand their arguments. In addition, 

the court may permit the partj.es to use a blackboard if it will 

aid in making a clearer argument. 

Ifuqt happens if one or both parties do not show up on the 

day of the hearing and thus fail to make oral argument? Again, 

appellate court rules should provide the answer. The usual 

rule provides that if a party fails to appear for the hearing, 

the case will be deemed to have been submitted by that party 

supported by his written brief or briefs alone. Such a rule 

usually also provides that the failure of one party to present 

oral argument will not prevent the opposing party from giving 

oral argument if he so deSires. 

How To Listen and Tfuat To Ask 

An appellate judge should prepare himself for oral argument 

long before the hearing. This process of preparation should 

really begin at the time the appellate judge reads the briefs 

submitted by the parties and reviews the record which forms 

the basis of the appeal. 

The actual procedure that a particular judge ll1ill follow in 

preparing for hearing oral arguments will, of course, vary from 

judge to judge depending upon What works best for the individual. 

To determine what procedure is best for you as an appellate 

judge, it may be helpful to consider the purposes to be served 
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by the hearing. Hhat do you and the parties hope to accomplish? 

From the standpoint of the parties, the essential purpose 

of an oral argument is to have one final opportunity to explain 

their respective positions to the appellate court. The parties 

will attempt to clear up any confusion that may exist in their 

briefs and, at the same time, each will emphasize points and 

authorities which he believes to be most crucial in persuading 

the appellate court that his position is right. From the stand

point of the appellate judge, the purpose o~ the hearing is to 

give the parties one final opportunity to explain their re-

spective theories of the case. 

If the appellate judge is confused about some aspect of 

the case, or cannot determine from the briefs what a particu

lar party is arguing, then he will ask questions to clarify 

the situtation. To get the greatest benefit out of or:;ll argu

ments, the parties and the court alike should determine what 

aspects of the appeal disturb or raise doubts in the minds of 

the appellate judges. The oral argument should explain or 

clarify these matters so that the appellate court has a com-

plete understanding of the case. 

Here are a few suggestions which you as an appellate judge 

might find useful as an aid to your preparation for hearing 

an appeal. First, as early in each case as possible get a 

good overview of what the appeal is all about. Begin by giving 

all of the briefs and the record a quick, general reading. 

Next, re-read the briefs very carefully. As you read the 

briefs the second time, jot down in the margins any questions 
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which corne to mind. In addition, if any part 9 f the argument 

in the brief is particularly persuasive to you~ underline it. 

If a part of the brief is unclear, put a question mark in the 

margin. This should give you a good feeling for ~l7hat the case 

is about, plus a general awareness of what it is that concerns 

you or puzzles you about the case. 

Once you have the case clearly in mind, carefully review 

the record to determine whether it provides any answer to the 

questions which occurred to you when you first read the briefs. 

In this connection, pay particular attention to any oral or 

written opinion that might have been filed by the trial judge. 

The questions you have in mind after you have completed your 

review of the record ~l7ill define the direction of your own 

research of the law. You might, of course, want to begin this 

research by reading the authorities cited in the briefs. 

After you have completed your OWn research of the various 

issues raised in the appeal, y,That questions remain. in your 

mind? These are the questions you will want to ask the parties 

at the oral arguments. To assist you in keeping the case in 

mind and formulating your questions during the course of argu-

ment, you might find it helpful to prepare a "prehearing 

memorandum", which would simply be a summary of the facts of 

the case, and of the various arguments of the parties. At 

the end of the memorandum, you could note possible questions 

to ask at the hearing. In formulating such questions, look 

back to the briefs. See if the notes or question marks that 

you have scribbled in the margins of the briefs suggest 
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questions which you could ask at the hearing. 

To get the most out of the hearing itself, try to avoid 

immediately asking the appellant a question when he begins 

his argument. Remember that he has also prepared for the 

hearing, and in the course of that preparation, he may have 

anticipated some of the questions that you ~vant to ask. Give 

him some time to state the facts of the case and develop his 

argument; if it appears that he is not going to answer the 

questions you have in mind, do not hesitate to interrupt him. 

In other words, to the extend that it appears necessary, 

interrupt the appellant to ask him questions to help him to 

shape his argument around the issues that seem most important 

to you. Do not let him talk on and on about things you al-

ready know, or understand perfectly, or with which you already 

agree. 

In asking the appellant questions, try to anticipate the 

rebuttal of the respondent. This will save the respondent 

time to advance his own argument because he will be assured 

that the court understands his rebuttal points; at the same 

time, it will allow the appellant to use his time most ef-

fectively because he is not likely to reserve sufficient time 

to give the kind of rebuttal he would like to give in answer 

to the respondent. 

vllien the appellant has completed his argument, allow the 

respondent the same opportunity as you allowed the appellant 

to present his version of the facts and to anticipate your 

questions. Then proceed to ask questions in much the same 
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manner as you did in the case of the appellant. Keep in mind, 

however, that the respondp-nt will be on his feet only once. 

Therefore, perhaps to an even greater extend than you did in 

the corresponding case of the appe11ant~ attempt to anticipate 

the rebuttal which the respondent might want to answer. 

Further, if any of the arguments advanced by the appellant 

were particularly persuasive to you, be sure to ask the re-

spondent to comment on them. Ask him to justify his own posi-

tion and to explain why he l'>e1ieves the appellant is wrong. 

Finally, when the respondent begins to run short of time, 

try to keep your questioning to a minimumo By that time, 

you should have had ample opportunity to ask any questions 

that occurred to you prior to the hearing, and the respondent 

should be given the opportunity to make his concluding remarks 

and generally be assured that he has had the opportunity to 

make his case. Similarly, when the appellant stands up to 

give his rebuttal, if any, try to avoid interrupting him with 

too many questions. He likely will have very little time left, 

and further interruption might cause him to forget a point he 

wanted to make. In short, at the time of oral argument, con-

duct your questioning in such a way that the parties each get 

a chance to answer your questions but, at the same time, I!Jake 

sure that each is provided with a fair opportunity to present 

what he considers to be the important aspects of the case--to 

have his day in court. 
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Questions 

(1. ) 

(2. ) 

(3.) 

(4.) 

(5. ) 

Oral argument 
basic step in 
are the first 

is described in this section as the 
an appeal". As a matter of review, 
three steps in an appeal. 

"fourth 
what 

(a) Do you think it is a good idea to limit the ~mount 
of time each party has in which to present h~s oral 
argument to an appellate court? 

(b) ~fuat time limit for oral argument would you suggest? 

. wh~ch an appellate court should Describe the limitat~ons ~ 
place on the content of oral arguments. 

"fuat should an appellate judge do if one or both parties 
to an appeal fail to appear for oral argument? 

. d mil? What is a "prehear~ng memoran u . 

. , ! I~) 
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Section 7. Remedies on Appeal 

A. Introduction 

In the appellate process, once the parties have filed their 

briefs and made their oral arguments at a hearing held for that 

purpose, the case is in the hands of the appellate court. ~~at 

can the appellate court do with the case? What relief can it 

give to the appellant, assuming the court determines that some 

relief is warranted? Basically, a party appeals to an ap-

pellate court because he is "aggrieved" with the trial court 

decision, and wants the situation remedied. In this section, 

we shall outline the remedies generally available to an ap-

pellate court in criminal cases. 

The general pattern of appellate remedies is the same in 

both criminal and civil cases: The appellate court is con-

fronted with a challenge to the correctness of the trial court 

judgment', but it cannot substitute its view of the facts for 

that of the triaI court, whether the facts were determined by 

the trial judge himself or by a jury, except to determine 

whether or not the facts found in the trial court are support-

ed by substantial evidence. 

"Substantial evidence" refers to that amount of evidence 

ofa fact which a trial judge or jury reasonably could believe 

to establish the fact as true. It does not have to be un-

contradicted evidence, nor does it have to be evidence which 

the appellate court believes. The trial judge or jury, as the 

trie~ of fact, has the advantage of seeing witnesses in person 

and therefore is deemed a better judge of witnesses' demeanor 
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and credibility than an appellate court which sees only the 

cold, printed pages of the record. The trier of fact has the 

right to decide what or whom to believe, so long as that belief 

is "reasonable". Further, if the appellate cou:rt decides that 

additional findings supported by substantial evidence and 

crucial to the judgment could have been made, then it may 

"remand" or order the case returned to the trial court for the 

entry of such findings. 

In any event, in terms of the trial court judgment as a 

whole, the appellate court has essentially three choices: 

(1) to "affirm" or uphold the trial court judgment; (2) to 

"reverse" or reject the trial court judgment; and (3) to 

"modify" the trial court judgment in some way. Each of these 

three possible dispositions may, if it is necessary in a given 

case, be accompanied by an order of "remand", which sends the 

case back to the trial court for further proceedings consistent 

I 

I~ 
with the appellate court's opinion. Keeping this general 

pattern in mind, let us look in greater detail at the remedies 

available to an appellate court. 

B. Affirming the Judgment 

When an appellate court affirms a trial court judgment of 

guilty or not guilty in a criminal case, the effect of an 

affirmance is to put the parties--the tribe represented by a 

prosecutor, and the defendant accused of a criminal act--in 

the same position in which they would have been if no appeal 

had been taken. ~ 
I 

The typical criminal case on appeal will involve a defendant 
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appealing his judgment and sentence. The tribe has a limited 

right to appeal in cases where it believes that charges against 

a defendant were dismissed due to a mistake of law by the trial 

court, but this situation is rare. For example, the trial 

court might dismiss the charges against the defendant on the 

ground that the act for which the defendant was brought to 

trial did not constitute a crime under tribal law; under such 

circumstances, the tribe could appeal, and argue to the ap

pellate court that the trial law and order code did make crimi-

nal the act that the defendant committed. In such a case, the 

charges could be reinstated against the defendant and he could 

be brought to trial. 

In most instances, however, a criminal case will reach the 

appellate court after the defendant has gone through a trial 

and been convicted. In cases where the trial judge or jury 

has acquitted the defendant, the tribe has no right of appeal; 

to allow the tribe to appeal an acquittf,!.l and have an appellate 

court order a new trial would constitute double jeopardy in 

violation of the Indian Civil Rights Act of 1968. 

When the appellate court affirms a judgment in a criminal 

case, the defendant is either going to have to pay a fine or 

go to jail, or both, depending upon the trial court order. 

In this situation, it is likely that the defendant may be free 

on bail pending the appeal even though convicted and sentenced 

to jailor fined by the trial court; affirmance of the con-

viction, of course, has the immediate practical effect of 

ordering the defendant taken back into custody and jailed, or 
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compelled to pay his fine. Reversals in criminal cases present 

more difficult problems which are the subject of the next sub-

section. 

C. Reversing the Judgment 

Technically, reversal of a judgment in a criminal case puts 

the parties in the same situation in which they would have been 

if no trial had taken place. In criminal cases, however, the 

defendant was in the custody of tribal authorities prior to 

the trial which means that a reversal will not necessarily 

mean the release of the defendant from that custody'; the state 

of being in custody may be the "same situation" in which the 

defendant would have been if there had been no trial. 

Of course, if the charges against a criminal defendant 

are dismissed in trial court, the trial court will order that 

defendant released from custody. If an appeal is ,taken by the 

tribe, and that appeal is successful, the appellate court, or 

the trial court on remand carrying out the appellate court 

mandate, may order the defendant taken back into custody for 

further proceedings. If the tribe's appeal is unsuccessful, 

the defendant's continued freedom is assured. 

At the same time, if a criminal defendant is convicted in 

trial court and free on bail pending appeal, a reversal of 

that conviction does not guarantee the defendant's freedom. 

He could be ordered back into custody. It all depends upon 

the grounds upon which the conviction is reversed. In this 

1 d o are aval.°lable to the appellate court. area, severa reme l.es 

If the court simply concludes that as a matter of law the 
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defendant committed no crime, then the court should reverse 

the conviction and, if the defendant is in jail, order the 

defendant's immediate release; if the defendant is free on 

bail, the appellate court should order the bond cancelled and 

grant the defendant his continued freedomo 

An entirely different situation is presented where the 

appellate court is convinced that the trial judge or jury 

could find that some crime was committed by the defendant, but 

is compelled to reverse the d'efendant' s conviction on legal 

grounds. For example, an appellate court would be compelled 

to reverse a c(.l,:}viction if the defendant could show that the 

jury which found him guilty was prejudiced against him by the 

introduction of evidence which was the result of an unreason'-

able search and seizure in violation of the Indian Civil Rights 

Act of 1968. Or, an appellate court might reverse because of 

some defect in the manner in which the indictment or informa-o 

tion was brought against the defendant. In such cases, when~ 

the record indicates that in the absence of legal error the 

defendant could be found guilty of an offense beyond a reaSOll-

able doubt, the appellate court should reverse the conviction 

but couple its order of the reversal with an order of remand 

directing that a new trial be held using only properly ob-

tained evidence, or based upon a valid information, or cor-

recting any other legal error which made it necessary to 

reverse the judgment in the first trial. Under such circum-

stances, the defendant would remain under the custody of the 

trihil authorities, or free on bail, despite the fact that 
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his conviction was reversed by the appellate courto Retrial 

of the defendant in such circumstances does not constitute 

double jeopardy in violation of the Indian Civil Rights Act 

of 1968 because the effect of the appellate court's reversal 

, 1 '1 and a defendant cannot claim is to void the orig~na tr~a, 

that he was put in jeopardy by a void trial. 

D. Modifying the Judgment 

In general, no problems are presented with the modification 

of criminal judgments inasmuch as minor matters are often 

involved. A troublesome area of judgment modification in 

, th·e s;tuation 'where the appellate court criminal cases ~s • 

affirms the trial court's judgment of conviction but orders 

, t Sentencing is such a reduction in the defendant s sen ence. 

, funct;on and is based upon so many factors, a discret~onary • 

h ' and present demeanor of the defendant, such as the past ~story 

more l ikely than the appellate court, is that the trial court, 

best equipped to make the proper disposition in a given case. 

Thus, an appellate court should order sentence reduction only 

in cases where its "conscience is shocked" by the sentence 

imposed by the trial court. 

E. Questions 

) What is "substantial evidence"? (1. 

(2. ) 

(3.) 

Suppose an appellate court reviews all of the evidence 
in a case and concludes the trial judge's findings, 
although supported by substantial evidence, are wrong. 
What can the appellate court do? 

What happens if an obviously guilty defendant is ac~uit
ted by a trial jury because the tribal prosecutor d~d 
a bad job in presenting the evidence? What can an 
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appellate court do in such a case? 

(4.) Explain wha ~ ~ s meant by "double jeopardy". 

Section 8. How to Vlrite an Appellate Court Opinion 

A. Introduction 

Most appellate courts provide by their own rules that the 

decisions of the court will be announced in published written 

opinions, each setting forth a decision and the reasons for 

it. A rule requiring a written opinion is valuable for a 

number of reasons. For one thing, a written opinion assures 

the parties that their arguments were considered and either 

accepted or rejected by the appellate court. Such assurance 

builds confidence in the appellate court. Perhaps the most 

important reasons to publish opinions is to inform judges and 

. ,. potential litigants about the law applied by the appellate 

court in a given case. Then, when similar cases arise in the 

future, trial judges may apply that law to reduce the number 

of appeals that are necessary. Further, members of the public 

--future litigants--will have some means of determining whether 

or not it is worthwhile to take a particular dispute to court, 

although the appellate court remains free to change :i.ts mind 

and rule differently in a future case if the court determines 

that a particular rule of law should no longer be applied. 

In this section, we shall consider techniques which may 

be used by Indian appellate judges in writing their opinions. 

We recognize that writing is a rather personal experience; 

each judge must develop his own style and should write his 

'>., , 
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opinions in the manner that he believes most clearly conveys 

the points he is trying to make in a given case. At the same 

time, we hope that the general outline for appellate opinion 

writing suggested in this section will assist each Indian judge 

in developing the style that he or she finds to be most ef-

fective o 

B. The Opr~niIlg Sentellce 

The opening sentence may be the most difficult one to write 

in the entire opinion. Its main purpose is to state concisely 

what the particular case is all about. Such a statement helps 

readers of the opinion who are not familiar \-lith the case to 

understand its basics immediately. As attorneys or parties 

in future cases look back over published opinions of the ap-

pellate court, a concise opening sentence will help "flag" 

their attention to an opinion which might have a bearing on 

their particular case. 

Write a concise opening sentence. A general statement of 

the nature of the case is desirable but it should not be so 

general that it is useless. For example, an opening sentence 

which states, "This is a criminal case," is not much more help-

ful than one which states, "This is an appellate court opinion". 

Something more descriptive is required. For example: 

This appeal presents the question of whether or not 
tribal police who have a valid search warrant must knock 
on the door of the house to be searched before entering 
to conduct the search. 

Such an opening sentence catches the eye of any future party 

who is considering appealing from a trial court decision 
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involving a search and seizure issue. Here's another example: 

This appeal presents the question of whether a defen
dant was denied his right to a jury trial in violation 
of the Indian Civil Rights Act of 1968 when his attorney 
specifically informed the trial judge that his client 
wabred that righ t. . 

In short, the opening sentence should come to the point quickly 

and let readers know the subject matter of the opinion. 

Some appellate judges make the mistake of treating the 

opening sentence of their opinion as if it t07ere the lead 

sentence in a newspaper feature story. For example: 

Little did Joe Blow know on that fateful December 
evening that his actions would speak louder than his 
words. 

A person reading that opening sentence would have no idea that 

the case raised the issue of whether a person could cancel 

an oral contract by his conduct alone in the absence of any 

more direct cOITmunication. Although sentences about the 

"fateful December evening" might make for interesting reading, 

they are more appropriate to novels than legal opinions. Such 

sentences do not quickly tell the reader what the case is 

about, so he is forced to read further, often through endless 

dramatic description, before he finds out what's really going 

on in the case. Such sentences waste time. 

Another common mistake is to write an opening sentence 

which states a conclusion prematurely, or otherwise "gets 

ahead of itself." For example: 

We hold that the appellant is entitled to damages 
from the respondent, inasmuch as respondent violated 
the duty of rea@onable care that he owed to appellant. 

Again, such an opening sentence simply does not let anyone 

325 

, 



-.. ----_ ....... _----...---;;--

32.6 

C. 

.~. 

, 

f I 

.. ' 

CHAPTER III 

know what was the issue in the case. Even the parties to the 

appeal might be puzzled, and have to read further before under-

standing what the court did. Further, this kind of opening 

sentence probably would have to be repeated later in the 

opinion after its author "backtracked" to state the issue in 

the caSI:. Opinilons should not contain sentences which have 

to be repeated before they make sense. 

Stating the Facts 

After the opening sentence, the court should state con-

cisely the facts giving rise to the appeal. This statement 

of the facts should include not only a brief description of 

what happened in the case, but also a summary of the proceed-

ings at the trial leading up to the appeal. In effect, the 

opinion writer states, "Here are the facts, and here is what 

the parties and the trial court have done so far as a result 

of these facts." For example: 

During the course of an argument on the evening of 
January 15, :?73, plaintiff Jones called defendant 
Smith a "dirty Liar" and pushed him against a fireplace 
whereupon Smith picked up a poker and struck Jones on 
the left shoulder causing serious injuries. Smith sub
sequently was arrested on criminal charges of assault 
and battery. Trial was held February 10, 1973, and the 
jury returned a verdict of guilty. Defendant Smith 

appeals. 

The basic test for determining whether a particular piece of 

information should be included in the factual statement by 

the appellate court is relevance, and common sense is the best 

guide for the court to follow in determining what is relevant. 

If the following two questions were asked about a particular 

fact, one or both of them should be answered "Yes"; otherwise 
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the fact should not be included J.·n the opinion: (1) Is it 

relevant to the case on appeal? (2) I s it necessary to an 

understanding of the court's decJ.·sion as expressed in its 

opinion? 

The factual statement should answer the questions, Hho? 

lfuat? When? Where? How? d Wh ? an y Thus, in an automobile 

accident case, the appellate opinion should indicate what 

parties we,e involved in the accident~ where the accident 

happened, what tim.e of day it happened, what the weather and 

road conditions were, etc. B t u remember, the test is rele-

vance. Thus, in an automobile accident case , the facutal 

o the parties statement probably would omit the fact that one f 

was celebrating his birthday, 0 h r was on t.e way to visit his 

Aunt Louise, at the time of the accident. Similarly, the color 

of the cars involved b bl PLO a y would not need to be mentioned 

unless, for e:}tample, it ff t d h ' a ec e t e car s visibility. Or, 

to take another example, the court probably would not discuss 

in detai1 the role of persons not invo_'.ved . J.n the appeal, but 

again, the determination of what facts are included depends 

upon what the facts are and, specific~:ly, how they relate to 

the issues raised in the appeal. 

As we have indicated, in additJ.·on to a statement of "what 

J.n its factual state-happened," the court also should include' 

ment a summary of prior proceedings that have been had in the 

particular case. Again, the test for inclusJ.·on J.·s relevance. 

Thus, if the issue on appeal were that the defendant had been 

-J.ncrJ.mJ.nation, then a description denied his right against self' ., 
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of voir dire would not be relevant. The court likewise could 

omit mention of pretrial motions not involved on appeal. Basi-

cally, all that need be included is Who sued whom, and what 

result was reached in the trial court, and who is appealing. 

Stating the Issues on Appeal 

Following the opening sentence and factual statements, a 

logically written appellat~ court opinion should include a 

summary of the issues raised on the appeal. Thi.s usually is 

done conveniently by reference to the various opposing argu-

ments raised by the parties. For example: 

Appellant Jones argues that his right to jury trial 
was illegally denied when his attorney, without Jones' 
knowledge or authority, told the trial judge that JO'I:1es 
waived the right to trial by jury. Respondent answers 
this argument by citing authority stating that the 
actions of an attorney bind his client; consequently, 
Jones simply waived his right to a jury and cannot be 
heard to complain about it on appeal. 

If more than one issue is raised on the appeal, the ap-

pellate judge writing the opinion might find it preferable to 

resolve each issue one at a time, introducing each issue by 

following a pattern similar to that illustrated by the sample 

above. At the same time, if an overview is deemed desirable, 

a brief summary of all issues first could be set out in one 

introductory paragraph. Such a summary paragraph might look 

like this: 

Appellant raises three basic issues in this appeal: 
(1) Whether appellant's attorney could waive the ap
pellant's right to a jury tri.al in the absence of a 
showing that such a waiver was authorized by appellant; 
(2) Whether there was substantial evidence to support 
the trial judge's finding that appellant was intoxi
cated at the time of the accident; (3) Whether the 
respondent must have made a showing at trial that the 
accident was caused solely by appellant's alleged 

r , , 

E. 

.. 

CHAPTER III 

intoxication. 

In any event, it is important th t a an appellate court opinion 

state the issues involved in the appeal in the context of the 

arguments presented by the part~es. Th' • ~s serves the purpose 

of assuring the paL-ties that the appellate court heard, under-

stood, and considered their various arguments; it further 

serves the purpose of educating future part~es as • to atguments 

deemed persuasive by the appellate court, thereby minimizing 

and making more efficient future arguments on appeal. 

Stating the La~v 

Once the judge has set forth in his opinion the issues on 

appeal, he should state the general legal principles which 

are suggested by those issues, and upon which he relies in 

making his decision. Of course, an Indian appellate judge 

is bound to follow any relevant federal statutes or court 

decisions. If there is no applicable federal law, which will 

often be the case, the judge should look to see ~f • any pro-

vision of the tribal law and d or er code is applicable to the 

issues on appeal. I n many cases, the statement of the law 

simply will consist of quotation from the tribal code, perhaps 

coupled with reference to a previous decision of the court in 

which the particular ordinance was interpreted. 

If there is no relevant federal or tribal law, the ap-' 

pellate court may want to look to st .. a'ce d . . 
ec~s~ons fOT sug-

gestions of rules of law which m~ght be • applicable to the case 

before it; similarlyr. the court. may seek guidance from de-

cis ions of appellate courts on other reservations. In the end, 
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however, the tribal appellate court must state the law it feels 

most appropriately applicable to the case before it, and which 

it believes best serves the needs of that tribe. 

Here are some examples of how the law might be stated; 
• 

they are meant to be illustrative only and thus do not neces-

sarily state rules of law acceptable to all Indian courts: 

(a) 
The Indian Civil Rights Act of 1968 provides, in 

relevant part: 
'No Indian tribe ••• shal1--... 
'(10) deny to any p9.rson accused of an offense 
punishable by imprisonment the right, upon 
request, to a trial by jury of not less than 
six persons.' 

In a previous case [give citation], we held that the 
quoted section of the statute should be interpreted 
to mean that the accused has an abse/lute right to a 
trial by jury unless he expressly waiVes it. 

(b) 
The general rule in other jurisdictions, and which 

we adopt here, is that when two cars are driving down 
the road, the driver of the following car is liable for 
damages if his car strikes the leading car from the 
rear. Two recognized exceptions to this rule are known 
as the 'emergency' and 'unavoidable accident' exceptions; 
both exceptions refer to unexpected events which could 
not have been reasonably anticipated by the driver of 
the following car. 

(c) 
The general rule which this court has recognized 

previously is that contracts which involve the sale of 
goods valued in excess of $500, or which cannot be per
formed within one year, must be put into writing; other
wise, they will not be enforced by this court. 

F. AEplying the Law to the Facts 

We turn now to what is perhaps the most critical part of 

any appellate court opinion, and that is where the court, 

having identified the issues and the law applicable to the 

case, presents the reasons for its decision. In other words, I' 
I 

" 
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the appellate court applies the law to the facts and decides 

the case. The decision is usually announced in a generalized 

form, which can be labelled the "holding" of the court. 

Here are simplified illustrations of how this process 

operates, using examples set forth in the preceding subsection: 

(a) 

[See statement of law in precedi'lg section, example (a)] 

In this case, the defendant's attorney indicated in 
open court to the trial judge that his client had waived 
his right to a jury trial. There was, however no show
ing by the tribe that the defendant authorized'his at
torney to make such a waiver. We hold that the Indian 
Ci1Til Rights Act should be interpreted to mean that 
the accu3ed has the right to a jury trial unless he 
expressly waives that right, and he will be deemed not 
to have waived that right, notwithstanding statements 
made by his attorney, in the absence of a showing that 
he personally authorized and directed his attorney to 
make such a waiver. 

(b) 

[See statement of law in preceding section, example (b)] 

In the case before us, the appellant Jones was driving 
the car following that of thz respondent Henry at a dis
tance of some two hundred feet. :t~enry' s car went over 
a rise in the highway and disappeared from view where, 
unknown to Jones, it stopped due to a tree fallen 
across the road. Jones came over the hill and crashed 
into the rear of Henry's car. We are not persuaded 
by Jones' argument that he was confronted with an emer
gency or unavoidable accident situation such that the 
'following car' doctrine would not apply to him. The 
driver of a car should anticipate an emergency such as 
the one in this case, namely an obstruction hidden by 
a rise in the highway. We conclude Jones is liable 
under the !following car' doctrine for the injuries 
suffered in the accident by Henry. 

(c) 

[See statement of law in1preceding section, example (c)] 

It is undisputed in the case before us that the con
tract involved the sale of cigarettes and other inventory 
for Standing Rock's Smoke Shop, valued in excess of $500. 

331 

lL 
I [ 

Ii 
I { 
I I 
11 
Ii 
fJ 

II 
(/ 
I' [1 
t 1 
H 
If 

Ii 
II 
~ 
!i 

I 
11 
!! 

i 
u 
ff 

I i 
I 
f 



332 

~j 
i' 

G. 

H. 

, 

;; j 

.... I, 

CHAPTER III 

Under the rule of law previously indicated, we hold that 
the contract Standing Rock had with the respondent ciga
rette distributor is unenforceable because it was never 
reduced to writing. 

Stating the Remedy 

Following the section in the appellate court's opinion 

setting forth its application of the la,,, to the facts cf the 

case, which is usually coupled with a statement of the "holding" 

in the case, the opinion should include a brief statement of 

the relief granted by the appellate court, if any. Often this 

statement will consist of a simple closing line such as, "The 

judgment of the trial court is affirmed", or "The judgment of 

the trial court is reversed 'and a new trial is ordered; the 

cause is reoanded to the trial court for further proceedings 

consistent with this opinion." 

Such statements are important because they leave no doubt 

in anyone's mind as to the manner in which the appellate court 

has disposed of the appeal, and they often serve the purpose 

of advising the trial court what it should do next in the 

event the case has been remanded. 

A Sample Opinion 

The following is an actual opinion given by an appellate 

court. It is reproduced here for illustrative purposes only, 

and is not necessarily indicative of the law which might be 

adopted by an Indian appellate court. Consider the strengths 

and weaknesses of the opinion in terms of the outline for 

such opinions suggested in this lesson. 

It should be kept in mind that the suggested outline is 

not intended to be a straitjacket into which every appellate 
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court opinion must fit. Depending upon the nature of each 

case, the organization of the written opinion will vary from 

case to case. Sometimes such variations make an opinion more 

effective and more understandable than it othenvise might have 

been, but sometimes the opposite is true. In reading the 
~ 

opinion which follows, consider whether or not the variations 

it illustrates were successful. Consider whether you would 

have written the opinion in the same way. The opinion follows: 
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Dec. 1969] STATE v. CORNELL 
1 Wn. App. 425, 462 P.2d 949 

[No. 36-40963-3. Division Three. December 11, 1969.] 

THE STATE OF W ASHlNGTON, Respondent, v. GORDON 

. . CORNELL, Appellant. 

425 

[1] Constitutional Law-Criminal Law-Seil-incrimination-Roadside 
Sobriety Tests. The privilege against sell-incrimination protects an 
accused only from compulsion to testify against himsel! or otherwise 
provide the state with evidence of a testimonial or communicative 
nature; compulsion to supply real or physical evidence, such as by 
the performance of the physical actions of a roadside test for so
briety, does not violate the privilege. 

[See Ann. 164 A.L.R. 967, 25 AL.R.2d 1407; 7 Am. Jur. 2d, 
Automobiles and Highway Traffic § 259.] 

[2] Criminal Law-Ap~ and Error-Harmless Error-Test. Error 
committed during a criminal trial warrants reversal of the convic
tion only if a complete review of the record shows substantial 
prejudice to the defendant. 

[3] Appeal and Error-Verdic~Review. The jury is the sole judge of 
the evidence and the weight and credibility of the witnesses and 
the Court of Appeals will not reverse the jury's findings if sup
ported by substantial evidence. 

[4] Criminal Law-Trial-Taking Case From Jury-Sufficiency of Evi
dence-In GeneraL A challenge to the sufficiency of the evidence 
requires that the evidence be interpreted most strongly against the 
moving party and in the light most favorable to the opposing 
party. 

Appeal from a judgment of the Superior Court for Walla 
Walla County, No. 56211, Albert N. Bradford, J., entered 
January 9,1969. ,Affirmed. 

Prosecution for driving while intoxicated. Defendant ap
peals from a convir.;tion and sentence. 

JeTTY A. Votendahl, for appellant. , . 

Arthur R. Eggers, Prosecuting Attorney, and Albert J. 
Golden, Deputy, for respondent. 

GREEN, J.-Defendant appeals from a jury conviction in 
superior court, of driving while under the influence of or 
affected by the use of intoxicating liquor in violation of 
RCW 46.61.505. 

Defendant claims the trial court erred in: (1) allowing 
the arresting officer to testify as to the results of certain 
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426 STATE v. CORNELL [Dec. 1969 
1 Wn. App. 425, 462 P.2d 949 

physical tests given defendant at the scene prior to his 
arrest; (2) giving and refusing to give certain instructions; 
(3) refusing to allow defendant to present testimony of his 
general reputation in the community for sobriety; (4) fell .. 
ing to grant defendant's motion for judgment notwithstand
ing the verdict or a new trial. 

The evidence shows that about 11:40 p.m. on February 
18, 1968, while defendant, Gordon Cornell, was driving his 
Volkswagen in a northerly direction on Route 125 about 2 
miles south of Walla Walla, Washington, State Trooper 
Peter Overdahl stopped. defendant. After defendant was 
advised of his constitutional right to refuse to answer ques
tions, that anything he said could be used against him, and 
of his right to an attorney, Trooper Overdahl asked defend
ant to perform three sobriety tests commonly known as the 
"heel to toe" test (walking a straight line heel to toe), the 
"finger to nose" test, and the "balance" test. While defend
ant did not refuse to take these tests, he was "very hesi
tant" in doing so. When defendant failed to perform these 
tests satisfactorily, he was arrested. At trial, the state pro
duced other evidence consisting of observations made of the 
defendant both at the scene of the arrest and later at the 
Walla Walla. County Sheriff's Office. Defendant did not tes
tify in his defense. 

First, defendant claims error in the' admission of the 
testimony concerning the three sobriety tests and the con
clusions drawn therefrom. He contends his Fifth Amend
ment privilege against self-incrimination was violated 
when he was compelled to do physical tests that communi
cated incriminating knowledge or tended to prove the 
charge against him. These acts, defendant argues, were 
within the privilege against self-incrimination. 

[1] Although it is doubtful whether the evidence sup
ports defendant's claim of compulsion, it is unnecessary for 
us to decide this issue. The precise question raised in this 
case was decided adversely to defendant in Mercer Island 
v. Walker, 76 Wn.2d 607, 458 P.2d 274 (1969). In holding 
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Dec. 1969] STATE v. CORNELL 427 
. 1 Wn. App. 425, 462 P.2d 949 

the three sobriety tests admissible, even though no prior 
warning of constitutional rights was given, the court said at 
612: 

We think appellant's argument is without merit in 
view of our decision in State v. West, 70 Wn.2d 751, 424 
P.2d 1014 (1967). Therein, at 752-53, we announced the 
rule in this state and analyzed Schmerber: 

The privilege against self-incrimination ~rotects. an 
accused only from being compelled to ~estifJ:' agamst 
himself or otherwise provide the state Wlth eVldencr:: of 
a testimonial or communicative nature. That comp~Ion 
which makes an accused the source of real or phys2cal 
evidence does not violate the privilege. Schmerber v. 
California 334 U.S. 757, 764, 16 L. Ed. 2d 908, 86 Sup. 
Ct. 1826 (966); State v. Craig, 67 Wn.2d 77, 406 P.2d 
599 (1965). .-

Schmerber concludes that although the Idea has been 
expressed in many different ways, most federal ~d 
state courts agree that the privile~e against s~lf-m
crimination offers no protection ag~t compulsIOn to 
submit to "fingerprinting, photographing, or measur~
ments, to write or speak for identification, to appear m 
court, to stand, to assume a stance, to walk~ or: to m~e 
a particular gesture." (Italics o~.) As mdicated m 
State v .. Craig, supra, at 82, the ~mvilr::ge d?es not. apply 

. to "a simple physical act, a bodil~ .actlon ~e t~g. off 
shoes or rolling up sleeves or wntmg for IdentificatIOn. 
These are simply bodily exhibitions." 

Second defendant claims error in the failure to give 
. defendant's proposed instructions No. A, B and C. Error is 

also claimed to the giving of instructions 6 and 7. A review 
of the instructions given reveals no error in the failure to 
give defendant's proposed instructions since they were sub
stantially covered in the instructions given. Furthermore, 
there was no error in giving instructions 6 and 7. 

[2] Third, defendant asserts error in the court's refusal 
to allow a character witness to testify as to defendant's 
general reputation for sobriety in the community where he 
resides. Although such refusal was error, a complete review 
of the record shows such error to be harmless and not 
substantially prejudicial to defendant. State v. Mesaros, 62 

. . , .-
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~d SHINN IRRIG. EQUIP., INC. v. MARCHAND (Dec. 1969 
1 Wn. App. 428, 462 P.2d 571 

Wn.2d 579, 384 P.2d 372 (1963). It is noted that testinlony 
was admitted to show that defendant's general reputation 
in the community was good. 

[3, 4] Last, it is claimed defendant's motion for judg
ment n.o.v. or a new trial should have been granted, there 
being insufficient credible evidence to support the verdict. 
The jury is the sole and exclusive judge of the evidence and 
the weight and credibility of the witnesses and we will not 
rev~rse if there is substantial evidence to support the jury's 
findings. State v. Zorich, 72 Wn.2d 31, 431 P.2d 584 (1967); 
State '/J. Franks, 74 Wn.2d 413, 445 P.2d 200 (1968). A 
challenge to /:he evidence requires that the evidence be 
interpreted most strongly against the mOving party and in 
the light most favorable to the opposing party. State v. 
Zorich, supra. A review of the evidence in light of these 
rules shows substantial .evidence in support of the jury's 
verdict. 

In its brief, plaintiff questions the procedure on appeal to 
the superior court from justice court. As noted by counsel 
in argument, no cross appeal was filed. Ther-efore these . , 
questIOns are not properly before this court and will not be 
considered. 

Judgment is affirmed. 

EVANS, C. J., and MUNSON, J., concur. 

Petition for rehearing denied January 8, 1970. 

(No. 14-40094-3. Division Three. December 12, 1969.] 

SHINN IRru:GATION EQUIP:MENT, INC., Respondent, v. CLIFFORD 

A. MARCHAND et at, Appellants. 
[1] Ple~ing-Answer-A1Iirmative Detemes. Under CR 8(c), which 

reqwres any matter constituting an avoidance or affirmative de
fense ~ b~ affirmatively pleaded, the defendant must specifically 
plead m his answer to the complaint any matter that does not 
merely controvert the plaintiff's prima facie case. 

[See 41 Am. Jur., Pleadings (1st ed. § 155 et seq.).] 
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1. Questions 

(1.) In the sample opinion, State v. Cornell, you will notice 
that notes summarizing the main points in the opinion 
have been printed ahead of the actual opinion. These 
are called "headnotes". Do you think they make the 
opinion more understandable? What other purpose do 
they serve? 

(2.) In opinion writing, what is the purpose of the opening 
sentence? 

(3.) (a) When writing an op1n10n, should an appellate judge 
include every fact relevant to the issues on appeal 
in his factual statement? Explain. 

(b) In the factual statement, the appellate judge 
summarizes what the case is about. What else should 
be included in the factual statement? 

(4.) Why should an appellate judge include in his opinion 
brief summaries of the arguments raised on appeal? Why 
shouldn't he just state which argument he believes to 
be correct, and exclude all of the others? 

(5.) How does an appellate judge find out what the "law" is? 

(6.) What is a "holding"? 

, . 

1 

.~ 

A. 

APPENDIX 

FEDERAL STATUTES AFFECTING INDIANS 

Indian Civil Rights Act of 1968, 25 U.S.C. § 1301 et. ~. 

§ 1301. Definitions 
For purposes of this subchapter, the term -
(1) "Indian tribe" means any tribe, band, or other group of 

Indians subject to the jurisdiction of the United States and 
recognized as possessing powers of self-government; 

(2) "powers of self-government" means and includes all govern
mental powers possessed by an Indian tribe, executive, legisla
tive, and judicial, and all offices, bodies, and tribunals by 
and through which they are executed, including courts of. Indian 
offenses; and 

(3) "Indian court" means any Indian tribal cOl\rt or court of 
Indian offense. 
Pub.L. 90-284, Title II, § 201, Apr. 11, 1968, 82 Stat.77. 

§ 1302. Constitutional rights 
No Indian tribe in exercising powers of self-government shall
(1) make or enforce any law prohibiting the free exercise of 

religion, or abridging the freedom of speech, or of the press, 
or the right of the people peaceably to assemble and to petition 
for a redress of grievances; 

(2) violate the right of the people to be secure in their 
persons, houses, papers, and effects against unreasonable search 
and seizures, nor issue warrants, but upon probable cause, sup
ported by oath or, affirmation, and particularly describing the 

. place tc be searched and the person or thing to be seized; 
(3) subject any person for the same offense to be twice put 

in jeopardy; 
(4) compel any person in any criminal case to be a witness 

against himself; 
(5) take any private property for,a public use without just 

compensation; 
(6) deny to any person in a criminal proceeding the right to 

a speedy and public trial, to be informed of the nature and 
cause of the accusation, to be confronted with the witnesses 
against hin, to have compulsory process for obtaining witnesses 
in his favor, and at his own expense to have the assistance of 
counsel for his defense; 

(7) require excessive bail, impose excessive fines, inflict 
cruel and unusual punishments, and in no event impose for con
viction of anyone offense any penalty or punishment greater 
than inprisonment for a term of six months or a fine of $500, 
or both; 

(8) deny to any person within its jurisdiction the equal pro
tection of its laws or deprive allY person of liberty or property 

339 

-;(,"'~f .. ~;;:;:;:::::::;t;;t:_ ==""=-~""~ ....... """"""""'=""''''''''''''"'===='''''''',''''''''''''''~O:=I'5'=''''=''''''''''"'''''-==''''''''''''''=~~~..::;:;;..".~=-~<.............,.'''~ .... w,._; ":s;: __ .... ~ ..... ...,...,.. ... ~":_.~ ...... ;,,;'''';'O'''~~.,.r"''.'''"'~:-:'',-~ ... 
..,;,.t-

I . 
A • 



340 

1 I 

FEDERAL STATUTES AFFECTING INDIANS 

without due process of law; 
(9) pass any bill of attainder or ex post facto law; or 

(10) deny to any person accused of an offense punishable by 
imprisonment the right, upon request, to a trial by jury of not 
less than six persons. , 
Pub.L. 90-284, Title II, § 202, Apr. 11, 1968, 82 Stat. 77. 

§ 1303. Habeas corpus 
The privilege of the writ of habeas corpus shall be available 

to any person, in·a court of the United States, to test the 
legality of his detention by order of an Indian tribe. 
Pub.L. 90-284, Title II, § 203, Apro 11, 1968, 82 Stat. 78. 

§ 1321. Assumption by State of criminal jurisdiction -
Consent of United States; force and effect of criminal laws 

(a) The consent ot the United States is hereby given to any 
St~te not having jurisdiction over criminal offenses committed 
by or against Indians in the areas of Indian countr:! situated 
within such State to assume, with the consent of the Indian 
tribe occupying the particular Indian country or part thereof 
which could be affected by such assumption, such measure of 
jurisdiction over any or all of such offenses committed within 
such Indian country or any part thereof as may be determined 
by such State to the same:. extent that such State has jurisdic
tion over any such offense committed elsewhere within the State, 
and the criminal laws of such State shall have the same force 
and effect within such Indian country or part thereof as they 
have elsewhere within that State. 

§ 1323. Retrocession of jurisdiction by State 
(a) The United States is authorized to accept a retrocession 

by any State of all or any measure of the criminal or civil 
jurisdiction, or both, acquired by such State pursuant to the 
provisions of section 1162 of Title 18, section 1360 of Title 
28, or section 7 of the Act of August 15, 1953 (67 Stat. 588), 
as it was in effect prior to its repeal by subsection (b) of 
this section. 

(b) Section 7 of the Act of August 15, 1953 (67 Stat. 588), 
is hereby repealed, but such repeal shall not affect any cession 
of jurisdiction made pursuant to such section prior to its repeal" 
Pub.L. 90-284, Title IV, § 403~ Apr. 11, 1968, 82 Stat. 79. 

§ 1326. Special ~lection 
State jurisdiction, acquired pursuant to this subchapter with 

respect to criminal offenses or civil causes of action, or with 
respect to both, shall be applicable in Indian country only 
where the enrolled Indians within the affected area of such 
Indian country accept such jurisdiction by a majority vote of 
the adult Indians voting at a special election held for that 
purpose. The Secretary of the Inte~ior shall call such special 
election under such rules and reg~lations as he may prescribe, 
when requested to do so by the tribal coun,cil or other govern
ing body, or by 20 per centum of such enrolled adults" 
Pub.L. 90-284, Title IV, § 406, Apr. 11, 1968, 82 Stat. 80. 
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FEDERAL STATUTES AFFECTING INDIANS 

Federal Jurisdictional Statutes, Title 18 U.S.C. 

§ 13. Laws of states adopted for areas within federal juris
diction 

tYhoever within or upon any of the places now existing or here
after reserved or acquired as provided in section 7 of this title, 
is guilty of any act or omission which, although not made punish
able by any enactment of Congress, would be punishable if commit
ted or omitted within the jurisdiction o~ the State, Territory, 
Possession, or District in which such place is situated, by the 
laws thereof in force at the time of such act or omission, shall 
be guilty of a like offense and subject to a like punishment. 
June 25, 1948, c. 645, 62 Stat. 686. 

§ 1151. Indian country defined 
Except as otherwise provided in sec'tions 1154 and 1156 of this 

title, the term "Indian country", as used in this chapter, means 
(a) all land within the limits of any Indian r·2servation under 
the jurisdiction of the United States government, notwithstanding 
the issuance of any patent, and, including rights-of-way running 
through the reservation, (b) all dependent Indian communities 
within the borders of the United States whether within the 
original or subsequently acquired territory thereof, and whether 
within or without the limits of a state, Clnd (c) all Indian al-· 
lotments, the Indian titles to which have rtl)t been extinguished, 
including rights-of-way running through the same. June 25, 
1948, c. 645, 62 Stat. 757; May 24, 1949, c. 139, § 25, 63 Stat. 
94. 

§ 1152. Laws g(!)vernin..s. 
Except as otherwise expressly provided by law, the general laws 

of the United States as to the punishment of offenses committed 
in any place within the sole and exclusive jurisdiction of the 
United States, except the District of Columbia, shall extend to 
the Indian country. 

This section shall not extend to offenses committed by one 
Indian against the person or property of another Indian, nor to 
any Indian committing any offense in the Indian country ~~ho has 
been punished by the local law of the tribe, or to any case 
where, by treaty stipulations, the exclusive jUI'isdi~'!tion over 
such offenses is or may be secured to the Indian tribes respective-
ly. June 25, 1948, c. 645, 62 Stat. 757. 

§ 1153. Offenses committed within Indian count~ 
Any Indian who commits against the person or property of 

another Indian or other person any of the following offenses, 
namely, murder, manslaughter, kidnaping, rape, carn~l knowledge 
of any female, not his wife, who has not attained the age of 
sixteen years, assault with intent to commit rape, incest, 
assault with intent to commit murder, assault witn a dangerous 
weapon, assault reSUlting in serious bodily injury, arson, 
burglary, robbery, and larceny within the Indian country, shall 

.. 

341 

, 



342 

1 I 

, .' 

~ ___ -------------------------''':7JlJ:!.:~""--- n_ 

, ~ ---

FEDERAL STATUTES AFFECTING INDIANS 

be subject to the same laws and penalties as all other persons 
committing any of the above offenses, within the exclusive 
jurisdiction of the United States. 

As used in this section, the offenses of burglary and incest 
shall be defined and punished in accordance with the laws of 
the State in which such offense was committed as are in force 
at the time of such offense. 

In addition to the offenses of burglary and incest, any other 
of the above offenses which are not defined and punished by 
Federal law in force within the exclusive jurisdiction of the 
United States shall be defined and punished in accordance with 
the laws of the State in which such offense was committed as 
are in force at the time of such offense. As amended Nov. 2, 
1966, Pub.L. 89-707, § 1, 80 Stat. 1100; Apr. 11, 1968, Pub.L. 
90-284, Title V, § 501, 82 Stat. 80; May 29, 1976, Pub.L. 94-
297, § 2, 90 Stat. 585. 

§ 1162. State jurisdiction over off~p.ses committed by or 
against Indians in the Indian country 

(a) Each of the States or Territories listed in the following 
table shall have jurisdiction over offenses committed by or 
against Indians in the areas of Indian country listed opposite 
the n~me of the State or Territory to the same extent that such 
State or Territory has jurisdiction over offenses committed 
elsewhere within the State or Territory, and the criminal laws 
of such State or Territory shall have the same forQ~, and ef
fect within such Indian country as they have elsewhere within 
the State or Territory: 

Alaska. 

State or 
Territo:-::y of 

• • • • 0 • • 

California. o • 0 • • 

Minnesota • • • 

Indian country affected 

• • • • • All Indian country within the 
State, except that oD,. Annette 
Islands, the Metlakatla Indian 
community may exercise juris
diction ever offenses commit
ted by Indians in the same 
manner in which such jursidic
ticn may be exercised by 
Indian tribes in Indian country 
over which State juriAdiction 
has not been extended. 

• • • All Indian country within the 
State 

All Indian country within the 
State, except the R~d Lake 
Reservation 

Nebraska. . . . . . . . . • All Indian country within the 

Oregon. • • 

Wisconsin • • • • • • • • • • • 

State 
All Indian country within the 

State, except the Warm'Springs 
Eeservation 

All Indian country within the 
State 

". 
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(c) The prov1s10ns of sections 1152 and 1153 of this chapter 
shall not be applicable within the areas of Indian country 
listed in subsection (a) of this section as areas over which 
the several States have exclusive jurisdiction. 
As amended Nov. 25, 1970, Pub.L. 91-523, §§ 1, 2, 84 Stat. 1358. 

§ 3242. Indians committing certain offenses; acts on reserva

tions 
All Indians committing any offense listed in the first para-

graph of and punishable under section 1153 (relating to offenses 
committed within Indian country) of this title shall be tried 
in the same courts and in the same manner as are all other 
persons committing such offense within the exclusive jurisdic-
tion of the United States. 
As amended May 29, 1976, Pub.L. 94-297, § 4, 90 Stat. 586. 

Indian Child Helfare Act of 1978, 25 U.S.C. § 1901 et. ~a 

[Please see Chapter VIII for the text of this statute.] 

.. 
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admissibility: the quality of evidence being acceptable for presenta
tion to a court as proof of a fact or proposition in the case, 

advocate: one who argues in favor of a particular position or point of 
view; as opposed to one who considers all points of view or all 
sides of a question~ attorneys are advocates for the parties they 
represent. 

alleged: a fact is alleged if it is claimed to be true, but not yet 
proven. 

answer: the document or pleading filed by a defendant in a civil case 
which explains or denies the charges contained in the complaint. 

antogonistic: to be hostile or angry toward a person or an idea offer
ed by someone. 

arbiter: a person who listens to both sides of a dispute ana trie~ to 
find a fair solution to the problem; the judge and the jury·are 
the final arbiters of a law suit. 

arraignment: an official court proceeding in which a person accused of 
a crime is brought to court and told of the charges against him; 
the accused person must enter a plea of 'guilty' or 'not guilty'. 
If he pleads 'not guilty' the proceedings end with the setting of 
a date for trial and the accused may be released or returned to 
jail to await trial. If he pleads 'guilty' he may be sentenced 
at that time or a later date may be set for sentencing. 

bail: money paid to a court so that a person who has been arrested but 
not yet tried may be released from custody (jail). The money is 
given as part of a pledge that the person will return to the court 
for trial at the proper time. 

beyond a reasonable do~: in criminal cases, this refers to the burden 
of proof on the prosecution to prove its case to the point where a 
reasonable, normal person would no longer have any real or sub
stantial doubt abou~ the guilt of the defendant. 

burden of going forward with the evidence: the duty of a party in a 
law suit to either initially present evidence to prove or disprove 
a fact or proposition, or to carryon with such evidence. 

burden of proof: the initial duty of a party, fixed at the outset of 
a trial, to prove or disprove certain facts or propositions, lest 
the opposing party prevail in the case. 

c~vil suit: a case in which a person comes to court to have the court 
require another person to do something for the first person, for 
example: to pay a bill, to pay the costs resulting from an accident, 

, .' 

.. '---==== 

GLOSSARY OF TERMS 345 

to get a divorce or custody of children. Civil suits are all cases 
which do not involve criminal prosecution. 

complaint: in a civil case the document or pleading filed in court by 
the plaintiff which describes the basis, nature, and amount of the 
plaintiff's claim against the defendant; in a criminal case, the 
document or pleading filed in court by the plaintiff (the prose
cution) charging the defendant (the accused) with the commission 
of a criminal offense. 

contempt of court: any act which tends to embarrass, hinder, or obstruct 
the court in its administration of justice, or which tends to lessen 
the authority or dignity of the court. Such acts are usually 
punishable by fine or imprisonment. 

continuance: a postponement of court action to a later date either on 
the request of one of the parties or for the convenience of the 
judge. 

credibility: the believability of a witness or of evidence, including 
its accuracy and truthfulness. 

cross-examination: the questioning of a witness which is conducted by 
the party other than the party which called the witness to testify, 
and which is usually conducted after direct examination of the 
witness. 

default judgment: a final judgment entered in favor of the plaintiff 
because the defendant has failed to file an answer, appear in court, 
or otherwise comply with the rules of the court, having the same 
effect as does a judgment entered after a full trial. 

demeanor: the appearance of a witness as he testifies at trial, such 
as his tone of voice, gestures, and mannerisms. 

demonstrative evidence: a presentation which demonstrates how a parti
cular thing works, or how some event happens, such as a demonstra
tion of how a pulley works, or how fast a car can stop under emer
gency conditions. 

depositi~: testimony by a witness, given outside of court, but in 
pursuance of a order issued by the court to take such testimony, 
and transcribed into writing and duly authenticated, for intended 
use at a later trial. Both parties must have had an opportunity 
to be present during the deposition, 

direct evidence: evidence which, if believed to be true, immediately 
establishes the facts which it is concerned with. 

direct examination: the initial quest.ioning of a witness by the party 
who called the witness to testify. 

, 
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directed verdict: a decision by the judge that the facts and issues 
are so clear that the jury could only decide the' case in one way, 
therefore the judge decides the case without submitting it to the 
jury. .. 

disqualify: the removal of a judge from presiding over a parti(!ular 
case either at the request of a party in the case or at the judge's 
own suggestion. 

dying declaration: a statement made by a person who knows he is on the 
verge of death, about the cause of his death, and the person re
sponsible for his death, generally used in murder cases. 

enjoin: to require a person to do or to not do a certain act; the court 
may issue an order called an injunction which has the force of law. 
Failure to obey an injunction may result in civil or criminal con
tempt. 

evidence: any kind of proof which is presented at a trial, by the 
parties, for the purpose of causing the jury to believe a certain 
assertion or proposition of fact. 

exhibit: an object, document or chart, model or photograph used during 
a trial to prove a factual assertion of a party or to help the jury 
and the judge understand the basis for the law suit. 

fraud: an intentional misrepresentation of the truth, for the purpose 
of inducing another person to part with some valuable thing, such 
as money, property, or a legal righto 

general verdict: a decision of the jury concerning the final outcome 
of the case without any further explanation, for example, "Guilty," 
or "Not Guilty." 

homicide case: a case involving the killing of a human being. 

hostile witness: a witness who is antagonistic or uncooperative with 
the party who called him to testify, such that the party who called 
the witness may be permitted to ask the witness leading questions. 

hypothetical question: a question which states certain facts or cir
cumstances, and asks for an op1n10n or conclusion based on those 
facts or circumstances. For example, "If the train was going 
SO m.p.h., how far would it take it to stop, applying full braking 
power?" 

impeachment--of evidence, or of a witness: the presentation of proof 
that certain evidence, or the testimony of a certain witness, is 
inaccurate, untruthful, or otherwise unworthy of belief. 

indirect evidence: evidence which only tends to prove a fact, but does 
not prove it conclusively. 
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GLOSSARY OF TERNS 

inference: a conclusion or determination, made on the basis of the 
presentation of evidence and proof of other facts. 

irrebuttable presumption: a presumption which exists and remains, and 
cannot be disproven or destroyed by the presentation of any evi
dence to the contrary 0 

judgment notwithstanding 'the verdict(judgment n~oov,): in effect, the 
reversal of the jury's verdict by the judge; this can only be done 
in rare cases where the judge is convinced the jury failed to apply 
the law or was improperly influenced in reaching its decision. 

judicial competence: the ability of a judge to properly decide an issue 
or a law suit brought before him. 

judicial ethics: the fundamental principles which govern the conduct 
of a judge on or off the bench. 

judicial immunity: the protection given a judge (or other judicial 
employees) which frees him from civil liability for mistakes he 
meakes as a judge. 

judicial impropriety: the action of a judge which is p~ohibited by law 
or by the rules or canons of judicial ethics. 

iudicial notice: the act by which a court recognizes the truth of 
certain well-known, undisputed facts, without requiring further 
proof of those facts. 

jurisdiction: the legal authority or pOv7er of a particular court to 
settle a particular case; whether a particular court h~s jurisdic
tion over a case may depend on who the parties are, where the 
event occurred and the type of cas'.:!. If the court does not have 
jurisdiction, the parties are not legally required to appear and 
are not bound by any judgment of the court. 

jury list: the preliminary list of persons selected for possible jury 
duty within a fixed period of time, usually a year or more. 

jury panel: the group of potential jurors chosen from the jury list 
who will be called on a particular day (or week) for jury service; 
all jurors needed during this period will be selected from this 
jury panelo 

law: rules made to govern human conduct, including statutes, Tribal 
codes, rules made by courts or administrative agencies, and rules 
established by Tribal traditions or customs, to control and guide 
the members of the Tribe o 

liability: being responsible, under the law, for any harm or injury 
or damage done to a person or his property. 

litigants: the variou.s parties in a law suit, the plaintiff(s) and the 
defendant(s). 
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litigation: a law suit or group of law suits usually involving two or 
more parties called litigants. 

materiality: that quality of evidence which makes the evidence im~ort
ant and necessary to the case, because the evidence goes to v1tal 
issues or facts in the case. 

mistrial: an erroneous, invalid trial, which is of no effect, because 
of some serious fault, such as lack of jurisdiction or extre~ely 
improper procedure. 

mitigate: to make more mild, or less harsh on the basis of fairness, 
mercy or justice' to mitigate a sentence is to give a smaller fine 
or shorter priso~ term than the largest allowed or that usually is 
given for the same offense. 

motion to strike: a request by one of the parties to have a certain 
portion of the evidence or testimony removed from the official 
record of the trial, so that it will not be considered a part of 
the evidence in the case. 

non-prejudicial error: an error mad: by. the co~rt, ,such a~ an errone
ous ruling on an evidenciary obJect10n, wh1ch 1S not 1mportant 
enough to affect the outcome of the case, or prejudice the case of 
one of the parties. 

order of proof: the sequence in whic~ a ~arty sho~l~ pr:sent his evi
dence so that essential authent1cat10n, qual1f1cat10n, or other 
groundwork is presented before other evidence is introduced. 

pleading: all documents or papers filed with the clerk of court by 
the parties in a case, including the complaint, answer and all 
motions. 

preemptory challenge: in the selection of members.of a j~ry e~t~er 
party or their attorneys may challenge a part1cular Juror w1~hout 
giving any reason and the juror is excused; court ru:es prov1de 
how many preemptory challenges can be made by each s1de. Pre
emptory challenges sbould not be confused with challenges for 
cause. Any party or the judge may exclude any juror who appears 
unable to judge the case fairly; there is no limit to the number 
of jurors who can be challenged for cause. 

Erejudicial erro£: a mistake made by the court which seriously affects 
the outcome of the case, and which is usually grounds for the 
appellate court to remand or reverse the decision of the court. 

presumption: a fact or proposition that is assumed to be true, until 
it is otherwise disproved. 

prima facie case: the elements, facts, or propositions which must be 
proven, as a minimum, if a party is to prevail in a law suit. 
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rebuttable presumption: a presumption which exists until evidence is 
presented to disprove it, then it disappears. 

release on his oyn recognizance: to release a defendant from custody 
on the basis of his own promise to return for trial, or do some
other act required by the court without him having to post a bond. 

relevancy: the quality of evidence which makes it applicable to a case, 
such as its tendency to prove or disprove a fact or proposition in 
the case. 

reversible error: an error in a trial which is so serious that the 
judgment cannot stand and a new trial will have to be held. 

self incrimination: any statement by a person accused of a crime which 
might prove that he may be guilty of the crime. 

sequestration: the separation of the jury from all outsiders during a 
trial and the deliberations which follow; they must be fed and 
housed together and are not permitted to go home or visit with 
friends or relatives during the trial. 

special verdict: a procedure whereby the jury instead of rendering a 
general verdict, answers specific questions given to it by the 
judge; after receiving the answers from the jury the judge then 
decides which party wins the law suit. 

suppressed evidence: evidence which was obtained improperly; such 
evidence cannot be considered in deciding the innocence or guilt 
of the person being tried. Also called inadmissible evidence. 

subpoena duces tecum: an order by the court, usually at the request of 
one of the parties in a case, for a person to bring a particular 
document to the court at a specific time and date, f9r use in the 
trial. 

sufficiency of the evidence: the degree to which the evidence carries 
the burden of proof of a party in the case, such as the prose
cution's burden of proving his case beyond a reasonable doubt. 

testimony: evidence given orally by a witness, under oath, as opposed 
to such evidence as documents and real evidence. 

trier of fact: the person or persons who decide what the facts are j,n 
a particular case. This might be the judge or the jury. 

vacate a jUdgment: to set the judgment aside; to cancel the judgment. 

voir dire: the questioning of the potential members of the jury, either 
by the parties or their attorneys or by the judge to determine if 
any are unfit to decide the case. 
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waive: to voluntarily give up a legal right or privilege. For example, 
to waive the right of trial by jury and agree to have one's case 
heard by a judge without a jury. 

waiver: the act of waiving a legal right or privilegeo 

warrant of arrest or search warrant: a written order, issued by a judge 
or other judicial officer stating that a police officer has the 
authority to arrest a specific person or search a specific place 
for certain thingi. Evidence obtaine~ without a valid warrant may 
not be allowed in court; such evidence way be inadmissible or 
suppr.essed (see suppressed evidence). 

------------------------------------------------------------------------------------~~----------;ii;::. _ _. _. __ .. _ _ _ ,~_~ 
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APPENDIX TO CHAPTER I 

IN THE TRIBAL COURT OF THE ---- INDIAN NATION 

INDIAN NATION, ) 
Plaintiff,) 

NO. 
v. 

) 
) 
) 

---------------, ) ______________________ ~Defendant,) 

ORDER TO SHOW CAUSE FOR 
FAILURE TO APPEAR 

The Defendant, 

before the -----
- --------__________ , is hereby ordered to appear 

Tribal Court in (city, state), on 
19_, at M d h ----------

---. • an to s ow cause why hel she should not be Leld in 
Contempt of Court for failure to appear in this Court on 
-------, 19_, at ___ .~f. for the offense (s) of -----------

Failure to b h' o ey t 1S order may subJ'ect you to arrest and prose-
cution. 

Date -------------------

Chief Judge 
____ Tribal Court 
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IN THE TRIBAL COURT OF THE _____ . INDIAN NATION 

_____ INDIAN NATION, ) 
Plaintiff, ) 

VD 

-----------, .. 

) 
) 
) 
) 

Defendant,) 

NOD _______ _ 

ORDER TO SHOH CAUSE FOR 
FAILURE TO PAY FINE 

The defendant, ____________________ _ is hereby ordered to 

appear before the __________ Tribal Court in (city, state), on 
a.m. 

____________________ , 19 ____ , at _________ -Jp.m., and to show cause 

why he/she should not be held in contempt of Court for failure to pay 

$ __________ of the $ ___________ fine imposed on him/her by this 

Court on ______________ , 19 ____ , for conviction of the offense(s) 

of _________________________________________________________ _ 

Failure to obey this order may subject you to arrest and prose-

cution. 

Date 

Chief Judge 
__________ Tribal Court 

______ INDIAN NATION) ss. 

I certify that I served the above ORDER to the named Deiendant on 
the ________ day of ________________ , 19 __ , at ______ .M., 

(or) I was unable to serve Defendant because~ 

BY: ___ -----------------
Officer 
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APPENDIX TO CHAPTER I 

IN THE TRIBAL COURT OF THE INDIAN NATION -------
____ INDIAN RESERVATION 

_____ INDIAN NATION, 

Plaintiff. 
NO. 

v. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

ORDER-INDIRECT CONTEMPT 

Defendant 

This cause being heard on the ____ day of ' __________________ __ 

19 ____ , on the rule to shew cause heretofore entered against -------
________________________________ , defendant herein, to 

show cause, if any ____ he has, why ___ he should not be held in con-

tempt of this court for (refusing to comply with the order of this 

court heretofore entered on the day Clf ------ ----------------
19 _,) 

And defendant, 

having on the ___ day of ___________________ 19 d , ____ , appeare 

in person (having waived his/her right to counsel) (and by h ----
counsel, ____________________________________ ) and the court 

having jurisdiction of this cause and the parties hereto and having 

heard the testimony herein and having heard the arguments of the defen-

dant does find 

(1) That the defendant has failed and willfully refused to comply 

with the order of this court entered on the day of ----- -------
_________________ , 19 __ _ 
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354 APPENDIX TO CHAPTER I 

(2) For this reason, the court finds the defendant in contempt 

in violation of tribal code ordinance _____ ar:;c~ imposes the fo11ow-

ing punishment: 

Date ___________________________ _ 

.. ,', 

,,0 • 

.. ; .. 1~ 

Chief Judge 

-------

. . \ 

Tribal Court 

'" 

I 

i 

I 

________ ~ ___ ------~---------------------------------------------·~~----~~=u.=z~~.-.-. -----~ 

APPENDIX TO CHAPTER II 

IN THE TRIBAL COURT OF THE __________ INDIAN NATION 

INDIAN NATION, 

Plaintiff. 
v. 

Defendant. 

INDIAN NATION)ss. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

NO. 

CRUfINAL SUMMONS 

You are hereby notified that a Criminal Complaint, attached hereto, has 

been filed in the ________ Tribal Court, charging that on 9r about the ______ _ 
.\ 

day of _______________ , 19 ___ , within the jurisdiction of the ___ _ 

Indian Nation, you did commit the criminal offense(s) of 

Therefore, in the name of the ____ _ Indj.an Nation, you are hereby 

commanded to be and appear before the above Court at the Court House in 

(City, State) on the __ ~. day of ___________ • ____ , 19 __ _ at 

___ :M., for arraignment and further proceedings in this matter. 

If yov· fail to appear as above c01i1lIlanded, without good cause, you shall 

be considered to be in Contempt of Court and a Bench Warrant for your arrest 

may be issued by the Court. 

DA!ED this ________ day of _________ , 19 __ _ 

Clerk of the _______ Tribal Court 

* Courtesy of the Quinault Tribal Court 

.. 
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APPENDIX TO CHAPTER II 

INDIAN RESERVATIO~!. 

TRIBAL ,COURT OF _____ -,-T.RIBE 

Tribe ) ----------- ) 
V. ) 

) 
) 
) 

(Name of Accused) ) 

SUMHONS 

Case No. 

YOU ARE HEREBY SUM[10NED to appear before Judge _________________ of the 

Tribal Court of the ______ Tribe at -------------:--------
(location of court) 

19 ____ , at _______ ~---~A.M. to answer to a complaint 
(time) 

on ______ _ 
(date) 

charging you with , _________________ ~~-~~~--~~~~~-------------
(description of charge) 

on or about ___ ---,:-----:----- 19 ___ , at _>, _____________ --::--~..--:-~----
(date) (location of offense) 

in violation of Section of the Code of Law and Order of the ------------
Tribe. --------

Date : ______ , _______ ---------

(Signature of Tribal Court Clerk 
or other person authorized by 
Jud.ge) 

This Summons WP'$. received by me on ________________ .. _____ ' 19 ----

(Signature of Accused) 

;t I 
.. ' 

~ 
! 

1.'.1 tl 
I 
L 
/' 

APPENDIX TO CHAPTER II 

IN THE TRIBAL COURT OF THE ___ , ___ INDIAN NATION 

Plaintiff, ) 
) 
) 
) 

v. ) 
} 

Defendant, ) 
) 

No. 

AFFIDAVIT OF SERVICE 

------------------------) ___________ Indian Nation ) 
Indiar Reservation)ss. 

I, ___________________________ , do hereby certify that I received 

the annexed "------------------------------------------
on ______________ , 19 , for service upon -------------------

named therein; that I served said documents on 

19 , (within) (outside) the exterior boundaries 

of the Indian Reservation, as follows: -----------

PERSONAL: 

SUBSTITUTE: 

CORPORATION: 

.. 

By delivering to and leaving with -------------------
______________ yersonally, on _____________ ~ ____ __ 

19 __ 

After deligent s'=arch and inquiry, was unable to locate ---
_______________________ ; I served by delivering to and 

leaving tvith ______________________ , personally, he 

being a person of suitable age and discretion, resident therein 

at the house and usual abode of said person(s), on 

_______________ , 19 

On said 

. 
-~--

---------------

-------

by delivering to and leaving with -------------------
the --------------------------- of said corporation, on 

_____________________ , 19 ____ _ 
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APPENDIX TO CHAPTER II 

BY MAIL: 
, by Certified By mailing to __________________ -

d ' 19_. }fuil. return receipt requeste , on _____________ __ 

h · day of ___________ , 19 ---
SUBSCRIBED AND SWORN to before me t 1S ~ __ --

NOTARY PUBLIC in and for the State of 

residing at 
------------------

* Courtesy of the Quinault Tribal Court 

;,">1 
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APPENDIX TO CHAPTER II 

IN THE TRIBAL COURT OF THE INDIAN NATION -------
INDIAN NATION ) 

) SSe 

INDIAN RESERV~TION) 

AFFIDAVIT OF COMPLAINING WITNESS 

DEFENDANT; 
Name: _______________________ _ Name: _________________________ __ 

Address: Address: --------------------------- -----------------
Phone :. _________ Bus • _______ _ Phone: Bus. ------------ ------
WITNESSES: 
Name: ____________________ . ______ _ Name: --------------------
Address: Address ~ --------' ---------------
Phone: __________ Bus. ________ _ Phone ! ___________ Bus • ___ _ 

Name: Name: ------,------------------ ---------------------
Address: -------------------

Address: ____________________ _ 

Phone: _________ Bus. _________ _ Phone: Bus. ----------- -------
I, the undersigned complainant,understand that the following are some but 

not all of the consequences of my signing a criminal complaint: (1) the defen

dant may be arrested and placed in custody; (2) the arrest if proved false may 

result in a lawsuit against me; (3) if I have sworn falsely I may be prose

cutcJ for perjury; (4) this charge will be prosecuted even though I might later 

change my mind; (5) witnesses and complainant will be required to appear in 

court on the t.rial date regardless of inconYenience, school, job, etc. 

Following is a true statement of the events that led to filing this charge. 

On the , _______ day of ___________ , 19 ___ , at ____________ _ 
(location) 

SIGNATURE 

SUBSCRIBED AND SWORN to before me this ____ day of ________ , 19 ___ _ 

*Courtesy of the Quinault Tribal Court 

Court Clerk, Judge, Notary Puhlic ~ 
or Tribal Secretary 
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360 APPENDIX TO CHAPTER II 

IN THE TRIBAL COURT OF THB ------ INDIAN NATION 

INDIAN NATION· ) 
Plaintiff, ) NO. 

) 
V. ) CRIMINAL COMPLAINT 

) 

------~~~----------) Defendant. ) 

I, by this Complaint do accuse ---
________________________ , an Indian, of the offense of _____________ _ 

, committed as follows: 

That the defendant, within the exterior boundaries of the ------
Indian Reservation, on or about --------------------- 19 did ---

Contrary to ___________ Tribal Code Ordinance Section 
--------------------

and against the peace and dignity of the ------ Indian Nation. 

(Signature of Complainant) (Address) 

(type or print name of Complainant) (Telephone) 

Witnesses for Tribe: 

Judge 

DATE: 

* Courtesy of the Quinault Tribal Court 
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APPENDIX TO CHAPTER II 

IN THE TRIBAL COURT -----------

Plaintiff 

v. Criminal Cause No. 

Defendant 

RECOGNIZANCE BOND 

I, ---------------------, as defendant understand that 

I have been released from jail under the following conditions: 

1. I have been released without having to post a money bond or furnishing 
other security. 

2. I agree to appear in Tribal Court whenever required until -------final decision in this case. 

3. I agree to follow the orders of the Court in this case. 

4. I will not leave Indian Reservation or Washington State 
for any period of time or for any purpose without a court order. 

5. I can be reached by regular mail addressed to: 

6. 

Witnesses: 

Defendant 

D!3.te ____________________________ _ 

*Courtesy of the Quinault Tribal Court 

.. 

361 



362 

, ' 

, 

-------------------~-----------------------------------~!'!!"'!P't,!!!",' - \-----------._ . .l4.~~ '. ' ........ 

APPENDIX TO CHAPTER II 

INDIAN RESERVATION 

TRIBAL COURT OF THE TRIBE 

_________________ Tribe ) 
) 
) 
) 
) 
) 

V. APPEARANCE BOND 

Case No. 
(Name of Accused) 

The defendant, PROMISES AND AGREES: 

That if the defendant fails to appear personally before the Tribal Court 

of _________________ Tribe at _~----~--- A M on 19 • 0 __ --, ____ .,..-_____ , __ 9 

(time) Polio (date) 
and there to answer to a complaint filed against him or her, and to appear at 

such other times as may be ordered by the Court until final disposition of 

this case, then the defendant shall pay a fine of $ or shall forfeit ------
$ ___________ deposited as a personal bond. If the defendant does appear at 

all times so required then this bond shall be voido 

Signed this _______________ day of ___________________ _ , 19 ___ _ 

(Signature and address of defendant) 

Signed and acknowledged before me on 19 -----------------, ---

(Signature of Tribal Court Clerk) 
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APPENDIX TO CHAPTER II 

IN THE TRIBAL COURT OF THE 

INDIAN NATION 
Plaintiff , 

v. 

) 
) 
) 
) 
) 

----------) 

TO: 

Defendant. 

) 
) 
) 

_______ Tribal Police Chief 

INDIAN NATION 

NO. 

ORDER FOR RELEASE OF DEFEN~ANT 

You are ordered to release the defendant f rom custody for the following 

reasons: 

o 
o 
o 
o 
[J 

Found not guilty 

Sentence deferred or suspended \ 

Released on own recognizance 

Probation granted 

Case dismissed 

Bail posted ( ______ Bond) (, _____ Cash) 

Fine paid 

Other 

o 
o 
o -------------------------------.. 

Instruct defendant to appear on _______________ , 19 ___ _ 
at 

________ rn., before the T 'b 1 __________ r~ a Court at (City, State). 

Dated -------------------
(Seal) 

Judge 
Clerk (To be signed by Clerk only 
when bail posted or fine paid) 

*Courtesy of the Quinault Tribal Court 
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V. 

TO: 

APPENDIX TO CHAPTER Ii 

IN THE TRIBAL COURT OF THE 

INDIAN NATION, 

Plaintiff. 

Defendant, 

IND IAN NATION ._----

No. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

NOTICE OF RESCHEDULED ARRAIGNMENT 

You are hereby notified that your appearance before the ________ Tribal 

Court for arraignment in the above entitled matter, originally set for 
a.m. 

19 at p.m. has been rescheduled for 
a.m. 

, 19 at p.mo 

DATE CLERK OF THE COURT 
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APPENDIX TO CHAPTER II 

IND IAN COURT 

Tribe Case II --------- -------
vo 

__________________ , Defendant Advice of Rights 

The undersigned defendant was present in the ____________________ _ 

Court, Judge ____________________ presiding, on _________ _ 

The defendant was charged with a violation of $ _________ of 

the Tribal/Law and Order Code, ------------------------
and was arraigned on the above date. The follow-

(Name of Crime) 
ing rights were explained to the defendant at his arraignment: 

1. The right to obtain counsel at defendant's own expense. 
2. The right to consult with counsel prior to proceedings in Court. 
3. The right to be informed of the charges against him. 
4. The right to a public and speedy trial by jury. 
5. The right to be confronted by witnesses against him and to cross-

examine witnesses against him. 
6. The right to call witnesses in his own behalf. 
7. The privilege against self-incrimination. 
8. The right to testify at trial or to remain silent with no inference 

of guilt being drawn from a decision to remain silent. 
9. The right to appeal upon a finding of guilt. 

10. The right to be released on bailor under conditions determined by 
the Court prior to a trial on the charges. 

11. The maximum and minimum penalties for the crime(s) charged are: 

Code Violation Name of Crime Max./Min. Penalties 

The defendant in this case, after advice of his rights under the Indian 

Civil Rights Act, pleaded ________________________ _ 

Defendant Judge 
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APPENDIX TO CHAPTER II 

APPENDIX TO CHAPTER 2 

Arraignment 

(Outline of points to be covered) 

1. Inform defendant: 

b. 

c~ • 

of the complaint against him and of any affidavit filed 

with the complaint. 

of his right to employ counselor to have someone else 

assist him. 

that he is not required to make any statement; that if 

he has made a statement, he need say no more; that if he 

starts to make a statement, ha may stop at any time 

[Miranda v~ Arizona, 384 U.S. 4Jp (1966)]; and that any 

statement made by him may be used against him. 

d. that he is presumed innocent; 

e. that he has a right to a speedy and public trial by the 

court or by a jury. 

f. that he has a right to subpoena (obtain) witnesses on his 

own behalf and to cross-examine witnesses appearing for 

the prosecution. 

g. that the tribe must prove him guilty beyond a reasonable 

doubt. 

h. that if convicted, he would be entitled to an appeal 

(without cost to him if indigent). 
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APPENDIX TO CHAPTER II 

2. Allow defendant a reasonable opportunity to obtain and consult 

with counsel. 

3. Ask defendant: 

a. his name; 

b. his age; 

c. the extent of his education and schooling; 

d. if he is currently, or if he has recently been under the 

care of a physician or a psychiatrist, or if he has been 

hospitalized or treated for narcotic addiction; how does 

he feel physically today; 

e. if he has an attorney or does he need more time to find 

one; 

f. if he has received a copy of the complaint and if he 

understands the nature of the charges against him; 

g. if he has had time to consult with his attorney if he 

has one; 

4. Read complaint and translate if necessary unless defendant 

clearly understands it and unmistakably waives its reading. 

a. Inform defendant of maximum penalty for offense(s). 

5. Ask defendant: 

a. if he is ready to plead; 

b. what is his plea. 

6. If defendant's plea is not guilty: 

a. set date for next hearing or trial; and 

b • continue or reset bail. 

I 
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~~PENDIX TO CHAPTER II 

7. If defendant's plea is guilty: 

a. before accepting plea: 

(1) make sure the defendant: 

(a) is acting voluntarily; 

(b) fully understands his rights; 

(c) fully understands the consequences of his plea 

and the maximum penalty which could be imposed; 

(d) is in fact guilty; 

(2) explain and ask defendant if he understands: 

(a) that the court will not accept his plea unless 

satisfied of defendant's guilt and that defen-

dant fully understands his rights; 

(b) that if he pleads not guilty he would be en-

titled to a speedy and public trial by a judge 

or jury; 

(c) that at such trial the Tribe would have to 

confront hi~ with the witnesses and he would 

have the right to cross-examine these witnesses; 

(d) that at such trial he would be presumed innocent 

until such time, if ever, as the Tribe estab1ish-

ed his guilt beyond a reasonable doubt; 

(e) that at such a trial he would be entitled to a 

court order to get witnesses that he wants; 

(f) the nature and essential elements of the charge 
I ~ 

to which he is pleading; 
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APPENDIX TO CHAPTER II 

(g) the range of penalties to which he is subject-

ing himself by his plea including the maximum 

sentence; 

(3) ask defendant: 

(a) if any threats or promises have been made to 

induce him to plead guilty; 

(b) if he has been told what sentence he will 

receive; 

(c) if he committed the offense; 

(d) just what he did (obtain admission of necessary 

acts, knowledge, and intent); 

(e) if he still wishes to plead guilty; 

(f) any additional questions required by the cir-

cumstances. 

(4) ask defense counsel if he knows any reason why 

defendant should not plead guilty; 

(5) ask prosecutor or tribal police office if they knm'7 

any reason why the plea should not be accepted. 

accept or reject plea; 

if plea is rejected, or if defendant refuses to plead, 

enter a plea of not guilty and set date for trial; 

if plea is accepted, sign an order to that effect finding 

that the plea is knowledgeable, voluntary and has a basis 

in fact; and, either sentence the defendant immediately 

or, set a future date for sentencing and inform defendant 

when he is to appear in court again; continue or reset bail. 

, 
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370 APPENDIX TO CHAPTER II 

INDIAN COURT 

Tribe Case II ------------------- ----------
v. 

____________________________ , Defendant Acceptance of Plea 
,9f Guilty 

1. Name of Defendant --------------------------------------------
2. The defendant is lis not represented by an attorney. (Name 

~--~ -----of attorney if defendant is represented ). 

3. If defendant is represented by an attorney: 

4. 

Defendant has: 
a) Discussed the case with his attorney; 
b) Had enough time to discuss the case fully with his attorney; 

Defendant is accused in Complaint No. _____________ of committing the 
crime(s) of ___________________________________________________________ _ 
on or about ______________ ~, 
a) A copy of the complaint has been read to defendant and a copy handed 

to him. 
b) Defendant understands the charges contained in the complaint against 

himo 
c) Defendant expressed a correct understanding of the charge(s) against 

himo 

5. The maximum and minimum punishments which the defendant can receive for 
each crime charged are: 

Code Violation Name of Crime Max" /1:-Uno Penalties 

6. Defendant has been informed that he has the right to enter a plea of 
a) not guilty 
b) no contest 
c) guilty 

7. Defendant has been informed that if he pleads not guilty of the crime(s) 
charged, he has the following rights under the Indian Civil Rights Act: 
a) The right to a speedy and PVblic trial by jury; 
b) The right to see, hear and question all witnesses against him; 
c) The right to present evidence in his favor at trial; 
d) The right either to testify at the trial or to remain silent; 
e) The right to appeal upon a finding of guilt; 
f) The right to be released on bailor under conditions determined by 

the Court prior to a trial on the charges. 

80 Defendant has been told and understands that if he enters a plea of guilty 
to the crime(s) charged, he gives up all of the rights mentioned above as 
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APPENDIX TO CHAPTER II 

to that crime(s). 

90 Defendant has been told and understands that if he enters a plea of guilty 
to the crime(s) charged, he could be sentenced the same as if he were found 
guilty at a trial. 

10. Defendant has stated that he was not threatened or coerced into entering 
a plea of guilty and that he was not promised a lighter sentence or any 
other favor for pleading guilty. Defendant stated that he pleaded guilty 
of his own free will. 

11. Defendant enters the following plea(s) for the crime(s) charged: 

Complaint Noo Name of Crime Defendant's Plea 

12. Defendant stated.. that on or about , --:-.,----::~--- he did 
commit the follm.;ring act(s) whic:,h I!onstitutes the crime(s) of ---------________________________________________________ as charged: 

ORDER 

Having ascertained in open ,court that (1) the defendant fully understands 
his constitutional rights, the nature of the crime(s) charged in the Complaint, 
and the consequences of his guilty p1ea(s), and (2) the defendant understand
ingly and voluntarily pleads and waives his rights, 

IT IS ORDERED that the defendant's p1ea(s) of guilty and waiver of rights 
be accepted and entered in the minutes of this Court. 

DONE IN OPEN COURT this 

Judge 
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APPENDIX TO CHAPTER II 

INDIAN COURT 

_____________ Tdbe Case 11 -----
V. 

____________________ , Defendant Accepting Waiver of Jury 
Trial 

I. Defendant was present in the ________________ Indian Court on ____ __ 

At that time defendant, or through defense 

counsel if he was represented by an attorney, indicated that he wished to 

waive his right to a trial by jury and requested a trial by the Court. 

2. The defendant was informed that he had the right, under the Indian Civil 

Rights Act, to a trial by jury of six (6) persons. He was informed that 

this was a personal right which he alone could waive. 

3. Defendant indicated that he personally waived and gave up 11is right to a 

trial by jury. 

4. Counsel (prosecution and defense) joined in the waiver of a trial by jury 

in this case. 

ORDER 

Judge ____________________ ~ ______ _ of the _____________________ _ 

Indian Court accepts the defendant's waiver of trial by jury in the above 

case. The case will be tried by the court without a jury. 

Judge 

Defendant 
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APPENDIX TO CHAPTER II 

IN THE TRIBAL COURT OF THE 

Plaintiff(s), 

V. 

Defendant(s). 

) 
) 
) 
) 
) 
) 
) 
) 
) 

______ INDIAN RESERVATION ) ss. 

--------------------------) 
TO: 

INDIAN NATION ---------

NO. 

JURY SUNMONS 

You are hereby summoned to appear on 19 ----------------, --' 
at _________ --=m., in the _______ Tribal Court to serve as a juror in the 

above entitled action. 

Failure to answer this summons and appear may subject you to punish-

ment for Disobedience of Lawful Order of Court and Confinement for a period 

not to exceed three (3) months and/or a fine of not more than $300.00, with 

cos >:.3. (12.24 ______ Tribal Code of Law) 

Judge 

The above summons was received by me on ______________________ , 19 __ _ 

*Courtesy of Quinault Tribal Court 
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APPENDIX TO CHAPTER II 

IN THE TRIBAL COURT OF THE ____ _ INDIAN NATION 

Date Qualified ___________ _ 

JURY QUESTIONNAIRE 

1. Name, ________ ~~ __ ~-----------~~~~------~~--~~~~_,--~~~--~ 
(First) (}liddle) (Last) (Maiden/or Nickname) 

2. Horne Address: _________________________________________________________ __ 

3. Horne Phone: ______________________________ __ 

4. Date of Birth: ____________________________ Place of Birth: ________________ _ 

5. Years of residence: Present address years. 
Indian Reservation. ________ ~years. 

6. How many miles is it from your house to the Courthouse in (city)? 
miles 

Have you ever served as a juror in any Court? Yes 7. No ----
if yes: C:i.vil: \\1hen t\1here 

Criminal: \\/hen tlliere 

8. Have you or any member of your immediate family been convicted of any 
offense (other than speeding) in tribal court within the last five (5) 
years? Yes No _____ __ 

9. Are. there any such chalrges pending against you? 
Yes ________ No _____ __ 

10. Do you have any physical or mental infirmity impairing your capacity to 
serve as a Juror? Yes No ______ __ 

11. Are you related to or close friends with the Defendant? 
Yes No _____ __ 

12. Do you know of any other valid and legal reason for your disqualification 
for jury service or why you could not serve as a fair and impartial juror? 

Yes No ____ __ 

If yes, please explain fully: 

I affirm under penalties for perjury, that the foregoing is true to the best 

of my information and belief. 

Date: 

Signature 
*Courtesy of Quinault Tribal Court 
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APPENDIX TO CHAPTER II 

IN THE TRIBAL COURT OF THE _______ _ INDIAN NATION 

INDIAN RESERVATION 

(CITY), IN THE STATE OF ____ _ 

) 
Plaintiff, ) 

) 
V. ) NOD 

) 
Defendant, ) 

) 

ORDER FOR PRETRIAL HEARING 

The ____________ Indian Nation and defendant ar~ hereby directed to 

appear in person or lay counsel on ______________________________ , 19_~_ 

at ___________ .M. for a pretrial hearing for the purpose of: 

1. Ruling on any motions or other requests then pending and finding out 

whether any additional motions or requests will be made before 

trial; 

2. Making any other orders appropriate under the circumstances to 

expedite pretrial proceedings and trial; 

3. Simplification of the issues; 

Obtaining admissions of fact and of documents which will avoid 

unnecessary proof; 

5. Exchanging the names and addresses of prospective witnesses; 

6. Examinations and identification of proposed exhibits. 

7. 

SO ORDERED this day of 19 ------.------------- -------------------------, ----

Judge 

*Courtesy of Quinault Tribal Court 
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APPENDIX TO ClIAPTER II 

IN THE TRIBAL COURT OF THE INDIAN NATION -------
INDIAN NATION -------

(CITY), IN THE STATE OF ____ _ 

plaintiff (s) ) 
) 

v. ) STIPULATION TO 
) EVIDENCE - NETS 

defendant(s) ) 
) 

The following facts are stipulated to between the parties:* 

(a) That the defendant, is the legal -----------------------------
o,mer of the net seized as evidence by fisheries officers in connection 

with, and on the date of the incident, referred to in the complaint. 

DATED: 
Defendant 

Tribal Prosecutor Attorney for the Defendant 

(b) That the defendant, --------------------------, was the last 

person to set the net in the place from which it was seized as evidence 

by fisheries officers in connection with the incident referred to in 

the complaint prior to that seizure. 

DATED: 
Defendant 

Tribal Prosecutor Attorney for the Defendant 

*(Only those statements endorsed by the defendant are stipulated to and 
need not be proven in Court). 
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APPENDIX TO CHAPTER II 

IN THE TRIBAL COURT OF THE ____ _ INDIAN NATION 

) 

------------~------) Plaintiffs, ) 

v. 
) 
) 
) 

---------------------) ) 
-----~~~--------) ________ D_e~f_e_n_d~a~n_t_s~. ______ ) 

NO. 

ORDER ON HOTION BY PLAINTIFF FOR 
DISCOVERY 

MOTION BY PLAINTIFF 

The plaintiff asks the Court to require the defendant to describe the 
material and information checked off below that is within h ___ possession or 
control: 

1. The general nature of any defenses, either procedural or sub
stantive, the defendant intends to make at a hearing or trial. 

2. I~ether or not the defendant will rely on an alibi and, if so, to 
furnish a list of the alibi witnesses and their addresses. Granted Denied 

3. The names and addresses of persons whom the defendant may call as 
witnesses along with a summary of their testimony and record of prior Criminal 
Convictions. 

4. Any books, papers, documents, photographs, or tangible objects which 
are intended to be used at a hearing or trial. 

5. Results of any medical or scientific tests or reports relating to 
defendant or defendant's evidence which may be used at a hearing or trial and 
the names of persons who conducted them. 

6. To compel the defendant to appear in a lineup. 

7. To compel the defendant to speak for voice identification by witnesses. 

8. To compel the defendant to be fingerprinted. 

9. To compel the defendant to pose for photographs (not involving a re
enactment of the offense.) 

10. To compel the defendant to tryon articles of clothing. 

11. To compel the defendant to permit taking samples of blood, hair and 
other materials of his body which involve no unreasonable intrusion thereof. 

12. To compel the defendant to submit to a physical external inspection 
of his body. 

13. To compel the defendant to provide samples of h ____ handwriting. 

14. To state whether there is any claim of incompetency to stand trial. 

DATED: 

Tribal Prosecutor 
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378 APPENDIX TO CHAPTER II 

(c) That the defendant, ------------------------------, was fishing 

with the net seized by fisheries officers at the time of its seizure 

as alleged in the complaint. 

DATED: 
Defendant 

Tribal Prosecutor Attorney for the Defendant 

, admit (d) That the defendant, ----------------------------------
that the mesh size of the net seized as evidence in connection with, 

and on the date of the incident, referred to in the complaint is as 
foll

ows
: ______________________________________________________ __ 

DATED: 
Defendant 

Tribal Prosecutor Attorney for the Defendant 

*Courtesy of Quinault Tribal Court 
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APPENDIX TO CHAPTER II 379 

DISCOVERY ORDER 

The defendant or h ___ counsel shall describe to the defense the above 

requested material and information within h ____ possession or control on or 

before the _____ _ day of ___________ , 19 __ _ 

Discovery is a continuing Order through trial. Failure of the prose-

cut ion to comply with this order within five days before trial may result 

in exclusion of evidence at trial or other appropriate sanction. 

The defendant or h ____ counsel may perform these obligations in any 

manner mutually agreeable to itself and the defendant or h ____ counselor 

by notifying the defendant or h counsel that material and information 

described in general terms, may be inspected, obtained, tested, copied, or 

photographed, at specified reasonable times and places. 

Disclosure is not required of legal research or of records, correspon-

dence, reports or memoranda to the extent that they contain the opinions, 

theories, or conclusions of the defendant or h counsel. 

SO ORDERED this _____ day of __________ , 19 __ _ 

JUDGE 
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IN THE TRIBAL COURT OF THE _____ INDIAN NATION 

INDIAN NATION, ) 
Plaintiff, ) 

) NO. 
Va ) 

) ORDER DEFERRING PROSECUTION 
) 
) 
) 

Defendant (s). ) 

On , 19 _____ , the defendant ______________________ _ 

appeared in person and having waived the right to be represented by counsel 

and the Indian Nation being represented by -----------------
(Tribal Prosecutor) ( Tribal Police), and the defendant having 

entered a plea of not guilty to, 

on _______________________ , 19 ____ , as charged in the (citation)(comp1aint) 

and the court being fully informed of the record of the case and the agreement 

of the parties, 

IT IS HEREBY ORDERED; that prosecution be d~ferred until the ______ day 

of ________________ , 19 ____ , at which time the charge(s) shall be dis-

missed if the defendant has complied with the following conditions in the 

intervening time: 

DONE IN OPEN COURT this _______ day of ___________________ , 19 ____ _ 

", 

Judge 
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IN THE TRIBAL COURT OF THE _____ INDI..AN NATION 

Plaintiff. 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

NO. 

ORDER FOR TRIAL CONTINUP.u~CE 

-----------) 
THIS l-fATTER having come before this Court on its own motion for a 

continuance of the trial date set herein for --------------------------
19 ____ , at _________ .1-1., and the Court having determined that a continu-

ance would be appropriate, now, therefore, it is hereby 

ORDERED that the Clerk of this Court shall reschedule the trial in this 

matter for , 19 at M --------------------------- ----- ---------------.. , 
at the ___________ Tribal Court B.0use, (city, state). 

DATED: This ______ day of ____________ , 19 __ _ 

Judge 

• 
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IN THE TRIBAL COURT OF THE ______ INDIAN NATION 

INDIAN NATION, 
------ Plaintiff, 

v. 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

NO. 

WAIVER OF RIGHT TO A SPEEDY TRIAL 

I, the defendant in the above-entitled 

action understand that I have the right to be tried within thirty (30) days 

from arraignment but do hereby knowingly and voluntarily waive my right to 

a speedy trial. 

Date (Defendant's signature) 

, 
Judge Date 

Tribal Court -------

*Courtesy of the Quinault Tribal Court 

(1:1 
'. . .... . ~-

C' 1 I 

-----------------------' 
,_------. ________________________ ~'~~Qi::i;,.;';:::;::::-:,-~"~,~ :~ .~. 
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APPENDIX TO CHAPTER Ii 

IN THE ____ . _____ TRI:3AL COURT 

______ INDIAN NATION, 
Plaintiff, 

v. 

) 
) 
) 
) 
) 
) 
) 
) 

Defendant.' ) 
----------~~~~~---

TO: -------------------------

NOo 

NOTICE AND ORDER OF TRIAL 

You have been charged with a violation of the ______ Tribal Code 

of Laws, as specified in (citation( (complaint) NO. _____________ ~ 

At your arraignment on _______ ~ __ ~------' you entered a plea of 
(date) 

NOT GUILTY to the charge(s). 

YOU ARE HEREBY ORDERED to appear before the _______ Tribal Court 

at the following date and time in order that the merits of your case may be 

tried. 

DATE: Time: -------------------- --------------------
There will be no continuances granted via telephone; any continuances 

that may be granted, will be granted only after submission of written motions 

together vlith affidavits supporting same. 

You must appear by the time Court convenes. ,Failure to comply with this 

ORDER is an offense under § 12.24 of the Tribal Code of Laws 

the maximum penalty for violation of which is confinement for 3 months and/or 

fine of $300.00. 

Date Judge __________ Tribal Court 

*Courtesy of the Quinault Tribal Court 

383 



384 

I} 

APPENDIX TO CHAPTER II 

IN THE TRIBAL COURT OF THE INDIAN NATION 

______ INDIAN RESERVATION 

(city), IN THE STATE OF ------

Plaintiff, ) 
) No o 

) 
v. ) 

) REQUEST FOR SUBPOENA'S 
) 

Defendant, ) 
) 

TO: THE CLERK OF THE ABOVE ENTITLED COURT 

Issue subpoenas (DUCES TECUM) to the following witnesses in the above en-

titled case 

Hitness Witness 

Address Address 

( and require the specified witness to bring the items on the attached list) 

Date 

. ---~-':-
f I 

. -' 

Signature and title of person 
requesting subpoena 

--.. ----'--.,.....,..---~--"""""=""""",,""<!~..::: -
1,' 

I . 
A 

APPENDIX TO CHAPTER II 

______ INDIAN RESERVATION 

TRIBAL COURT OF THE ______ TRIBE 

Tribe ----------
V. 

) 
) 
) 
) 
) 

SUBPOENA 

---,-------..,---- ) 
(Name of Accused) 

Case No. 

TO 
----~----~~~-----~-----~----------(Name of Subpoenaed Witness) 

YOU ARE HEREBY COHMANDED to appear in the Tribal Court of 

---~~~.L 

--------

Tribe at A.M. on 19 at 
---------~ -----~~--------, -----, ---------(time) P.M. (date) 

__ ~----------------- to testify in the case of ______________ _ 
(location of the Court) 

Tribe v. 
(Name of Accused) 

This Subpoena is issued upon the request of ---------

(Specify either the Tribe or the Defendant) 

Failure to obey this Subpoena makes you liable for prosecution for 

contempt of Court. 

Date: ____________ _ 

(Signature of Tribal Court Clerk) 
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IN THE TRIBAL COURT OF THE _________ INDIAN NATION 

INDIAl~ NATION ) 
Plaintiff, ) 

) 
V. ) 

) 

-----------------------) ) 
------------------------) Defendant. ) 

TO: Tribal Police Chief ------

NO. 

ORDER FOR RELEASE OF DEFENDANT 

You are ordered to release the defendant from custody for the following 

reasons: 

r:J Found not guilty 

r=J Sentence deferred or suspended 

r=J Released on own recognizance 

r=J Probation granted 

o Case dismissed 

D Bail posted 

o Fine paid 

(, _____ Bond) ( ____ Cash) 

[] Other _______________________________________________ __ 

Instruct defendant to appear on ____________________ , 19 _____ , at 

______ • m., before the ________ Tribal Court at ___ ~_-,-___ _ 
(city) 

Dated, _______________________ __ 

(Seal) 

Judge 

*Courtesy of the Quinault Tribal Court 

Clerk (To be signed by Clerk only 
when bail posted or fine paid) 

. . \' 
'.' 
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IN THE TRIBAL COURT OF THE INDIAN NATION --------

INDIAN NATION, ) 
) 

PLAINTIFF. ) 
) 

V. ) NO. 
) 
) VERDICT ----) 

Defendant. ) 
) 

We, the jury, find the defendant ---------------------------
_--;-__ :--__ ~-----_:_:-------_:_____:~----------- of the crime of ____ _ 

(write in not guilty or guilty) 

as charged in the complaint. 

FOREMAN 
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388 APPENDIX TO CHAPTER II 

IN THE TRIBAL COURT OF THE _____ _ INDIAN NATION 

) 

----------~~~~--~) 
Plaintiff(s) ) 

v. 
) 
) 
) 

----------------------) ) 
----------~~--~~----:) 

Defendant(s) ) 

------------------------) 

NO. 

ORDER FOR PRESENTENCE DIAGNOSTIC 
INVESTIGATION 

The Court, (having accepted a plea of guilty) (upon entering judgment 

on a verdict of guilty), now directs the defendant to submit to an investi-

gat ion and pyschological evaluation by the Indian Health Service. Defendant 

is directed to contact th mental health consultant at the _____________ __ 

Indian Health Clinic by 5 p.m. today to make an appointment for no later than 

one week from today, and to then report to the health clinic for that appoint-

ment on time. The _____ _ Indian Health Clinic is ordered to file a 

diagnostic report in this Court on or before the _______ day of _____ _ 

19 __ This cause is now continued to the day of -----
19 , for sentencing. (Bond heretofore set shall remain in 

full force and effect.) 

SO ORDERED this ________ day of ___________ , 19 __ _ 

Judge 

*Courtesy of the Quinault Tribal Court 

. 1:£ , 

. " ... 
. , ' 

.. ,. 
.,: ".. 

APPENDIX TO CHAPTER II 

IN THE TRIBAL COURT OF THE INDIAN NATION 

) 

-----~~~~~---) 
Plaintiff(s) ) 

v. 
) 
) 
) 

------------------) ) 

------~~~~----~) Defendant(s) ) 

--------------------) 

------

NO. 

ORDER FOR PRESENTENCE INVESTIGATION -
ALCOHOLISH PROGRAl1 

The Court, (having accepted a plea of guilty) (upon eli~ering judgment on 

a verdict of guilty), to the offense of ______________________________ ___ 

committed while intoxicated, now directs the defendant to appear immediately 

before a counselor with the Indian Alcoholism program there to ----------
submit to a background investigation. The Indian Alcoholism ----------
Program is ordered to conduct a Presentence Investigation as to the background 

of the defendant said Presentence Report along with a sentencing recommenda-

tion to be submitted to the Court in writing on or before the _____ day of 

19 --- This cause is continued to the _____ day 

of ______________________ , 19 ___ , for sentencing. (Bond heretofore set 

shall remain in full force and effect.) 

SO ORDERED this day of ----------
__ ________________ , 19 ____ _ 

Judge 

*Courtesy of the Quinault Tribal Court 

--. -~~.~:"'~;:-:-:-'t,"r 

.......,.. '--'~--'-. ----,.--"~ .. - " \ 
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390 APPENDIX TO CHAPTER II 

IN THE TRIBAL COURT OF THE INDIAN NATION ---------
INDIAN NATION, 

Plaintiff , 

v. 

) 
) 
) 
) 
) 

NO. 

) ORDER DEFERRING SENTENCE 

-------~=--=----=--, ) Defendant. ) 
------------~~~~~--

On~~ _______________ , 19 , the 
appeared in person and having waived the 
and the __________ ~ Indian Nation being 
(Tribal Prosecutor) ( Tribal 
entered a plea of guilty to, 

defendant, __________ ~ __ ~ _______ _ 
right to be represented by counsel 
represented by __ ~~ __ ~ __ ~ _____ _ 
Police), and the defendant having 

on , 19 __ ~_, as charged in the (citation) (complaint) and 
the court having accepted the plea(s) of guilty to the aforementioned charge(s) 
now finds the defendant, , guilty as charged, 
and having heard the circumstances of the case and being fully advised in the 
premises, now therefore, 

It is HEREBY ORDERED, that sentence be deferred! and the defendant placed 
on probation, until --------------------- 19 at .m., at which 
time the defendant, 
the Tribal Court and there to 
with the following terms and conditions of 

~~~ ______ ~~~ _______ ' is ordered to appear before 
make a showing that he has complied 
(his)(her) probation: 

If the defendant violates any of the terms or conditions of his probation 
within any period of probation, or if the defendant is convicted of committing 
a new (traffic violation) (criminal offense) committed within any period of 
probation, the Court may pronounce any sentence which might originally have 
been imposed. 

If the defendant complies ''lith the terms of probation and is not convicted 
of committing a new (traffic violation) (criminal offense) committed within any 
period of probation, the Court shall at the termination of probation discharge 
the defendant, set aside the finding of guilt and the judgment of conviction, 
and dismiss the proceedings against defendant. 

So ORDERED this ___________ _ day of __________________ , 19 __ _ 

Judge 
Tribal Court 

*Courtesy of the Quinault Tribal Court 

- " 

" .. ' 

.------'-'--

" 

v. 

Notice: 

APPENDIX TO CHAPTER II 

IN THE TRIBAL COURT OF THE ______ _ INDIAN NATION 

INDIAN NATION 

(city), IN THE STATE OF _________ _ 

plaintiff, 

defendant, 

) 
) 
) 
) 
) 
) 
) 
) 

NOTICE OF SENTENCING HEARING 

~fuereas you have failed to comply with the conditions of the order to 

defer sentence entered on the day of ----- ---------------------
19 _____ , following a (plea of guilty) (finding of guilt) to the 

offense(s) of _______________________________________________ ___ 

as charged in the complaint. 

You are HEREBY ORDERED to appear for sentencing on the above entitled 

on the ________ day of __________ _ 19_, action at .m. --------
at the ___________ Tribal Courthouse. (city, state). 

DATED, ________________ __ 

__________ Tribal Judge 

*Courtesy of the Quinault Tribal Court 
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APPENDIX TO CHAPTER II 

IN THE TRIBAL COURT OF THE _____ INDIAN NATION 

INDIAN NATION, 
------------ Plaintiff, 

) 
) 
) 
) 
) 
) 
) 
) 

v. PRONOUNCEHENT OF SENTENCE 

------------------~~~~-' Defendant, 

d f th ' C rt that the punishment for the crime of It is the ju gment 0 1S ou 

-----------------------------, to which the defendant in the 

above entitled action has been found guilty, the defendant shall be: 

confined in the ______ Jail for a term of ____________ _ 

required to pay a fine of $, ____________ _ ----
___ - confined in the ________ _ Jail for a term of ____________ _ 

and required to pay a fine of $ ___________ _ 

__ - other punishment ___ _ 

Plus court costs of ten dollArs ($10.00). 

Date 

*Courtesy of the Quinault Tribal Court 

1/ i 
.. ' 

SO ORDERED: 

Chief Jucge 

---------

. 
" , 

Tribcl:l Court 

.. / 
Ii • 
", 

APPENDIX TO CHAPTER II 

RULES OF CONDUCT FOR WORK-RELEASE PRISONERS 
______ TRIBAL POLICE DEPARTMENT 

The following rules of conduct shall apply to all work-release prisoners. 
As a condition of participating in the work-release program, each work
releasee must agree to abide by these rules and acknowledge notice of the 
rules by his signature. 

1. 

2. 

3. 

4. 

5. 

6. 

You are being released from jail for the purpose of work and any 
time that your work ends prior to normal quitting time you are 
to immediately return to the jail. If for any reason you become 
unemployed you shall report this fact immediately to the jailor 
on duty. 

ifuile on work-release you shall not drink any alcoholic beverage, 
nor go to the taverns, lounges or other places where alcoholic 
beverages are sold. When requested by a jailor, you must submit 
to a breathalyzer examination to determine whether you have con
sumed an alcoholic beverage. 

You are subject to a search of your person and possessions prior to 
leaving or returning to the jail. 

You must receive permission from the court to change your work hours 
or place of employment. The jailor cannot approve any changes, nor 
authorize overtime work. You should contact your attorney to obtain 
any changes. 

You may not take anything out or bring anything into the jail for 
any other person. 

You will be assessed $8.00 each day worked that you participate in 
the work-release program, including weekends or other non-working 
days, which aSS(cSsment shall be paid at least weekly. 

I have read or have had read to me the foregoing work-release rules. I agree 

to comply with all of these rules and I understand that violation of these 

rules may lead to immediate termination of my work-release status, or a 

revocation of probation. Further, I understand that if I fail to return to 

jail immediately after my wO.rk ends for whatever reason, I may be prosecuted 

for the crime of ESCAPE. 

Witness Work Releasee 

Place Date 

*Courtesy of the Quinault Tribal Court 

.. 
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INDIAN COURT 

Tribe Case II ---------------- ----
v. 

____________________ , Defendant Order Granting Probation 

The defendant having been convicted of a violation of section ____ _ 
of the Code, and the defendant being present in court: 

(1) It is ordered that the defendant be imprisoned in the __________ _ 
Jail for days. However, the execution of such sentence is suspended 
for months, 

(Or) 

(2) It is ordered that the imposition of sentence is hereby suspended 
for the period of months, and the defendant is hereby placed on 
probation for said period and shall report to the ________________________ __ 

Probation Officer/Court 

This probation is subject to the following terms and conditions (indicated 
by a check in the box to the left of the numbered conditions) as follows: 

E:J 1. Report to the ___________ ~~--~~-~---------__ -
Probation Officer/Court 

every month. ----------
o 2. Be of good conduct and obey all laws of the community in which 

you reside. 

r=J 3. Seek and maintain steady employment. Do not change employment 
without consulting the ___________ ~----~--------------__ __ 

Probation Officer/Court 

r=J 4. Report any change of address. 

o 5. 

o 6. 

o 7. 

o 8. 

o 9. 

}fuke restitution in the amount of $ through the 
Probation Officer at the rate of $ per " 
or in such amount or installments as the Probation Officer 
shall direct. 

Pay a fine in the amount of $ _____ (including assessment) 
through the Probation Officer, at the rate of $ per __ _ 

Serve the first days in the _______________ _ 
Jail as a condition hereof. 

Support your family and pay $ per __ _ 
for support through the Probation Officer. 
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Failure to fulfill any of the above conditions of probation will con-

stitute a violation of said probation, and a warrant for arrest will issue. 

Defendant is herewith advised that upon satisfactory completion of this 

term of proba.tion, he may apply to the Court to have his conviction set aside 

under the pr.ovisions of section ________ Code. 

DATED: _______________ _ 

Judge 

I have received and read a copy of this order. 

\ 
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396 APPENDIX TO CHAPTER III 

IN THE TRIBAL COURT OF THE INDIAN NATION 
INDIAN RESERVATION 

(Cit-y~) -, --::I:::::N:--=:THE STATE OF 

-------~~~~-----,) 
Petitioner, ) 

Vo 

) 
) 
) 

--------:----' ) 
__________ ~R~e~s~p~o~n~d~e~n~t~. _____ ) 

PETITION FOR WRIT OF 
HABEAS CORPUS 

TO THE HONORABLE~ _____________ , Judge of the ___ _ 

Tribal Court: 

Your petitioner is (the guardian of ____________ _ 

----------,) (the parent of _________________ ) 

now actually, unlawfully, imprisoned and restrained of his/her liberty 

under color of authority of the Indian Nation in the --- ------
Tribal jail, in (city) -------- -' within the Indian ------

Reservation, in the custody of ______________________________________ _ 

respondent and ______________________________________ __ of said jail. 

The ____ _ Tribal J'ail is under the jurisdiction of and operated by 

the Bureau of Indian Affairs. (Your petitioner has been authorized by 

th,~ prisoner to make this petition for a writ of habeas corpus.) 

The aforementioned imprisonment is unlawful in that 

, " 

I 

£ 

The petitioner has exhausted all other remedies before filing 

this petitiono 

Wherefore, petitioner prays that a writ of habeas corpus, 

directed to _____________________________ , by whom ___________________ _ 

is detained, issue commanding respondent forthwith to bring him/her 

before the court together with the casue of his/her detention and to 

abide the further order of the court hereino 

INDIAN NATION ) 
) ss. 

____ INDIAN RESERVATION) 

Petitioner 

--------------------------_____ , being first duly sworn, deposes and 

s.ays: That he/she is the petitioner above named. That he/she has read 

the foregoing petition and knows the contents thereof. That the same 

is true to his/her own knowledge~ except as to any matters therein 

stated to be alleged on information and belief, and as to those matters, 

he/she believes it to be true. 

SUBSCRIBED and SWORN to before me this day of 
-------

_______________ , 19 

(Seal) 

Judge, Clerk of the Court, 
Tribal Secretary, Notary 
Public in and for the State 
of , resiu~LIg at 
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Introduction 

This Instructors Manual is designed for use with NAICJA's 

Criminal Law for Indian Courts and Criminal Procedure for Indian 

Courts. The purpose of this manual is to provide instructions 

on the proper use of these two textbooks for NAICJA training 

program instructors. In addition, this manual will assist 

Indian Court Judges in directing their study of criminal law and 

criminal procedure as they participate in NAICJA's Judges Train

ing Program. 

The textbook Criminal Law for Indian Courts addresses the 

substantive criminal law of jurisdiction, evidence, the warrant 

process, juvenile justice, and the elements of a crime. The 

textbook Criminal Procedure for Indian Courts addresses the pro

cedural aspects of criminal law at the trial court and appellate 

court levels. 

This manual presents the major points developed in each 

chapter of these two NAICJA textbooks which should be discussed 

by NAICJA training seminars. These points are presented section 

by section and a set of questions duplicated from the textbooks 

appear at the end of each chapter. These questions are designed 

to test the understanding of the instructors and judges of the 

material presented in each chapter. 

To facilitate the use of this manual, we have used the same 

subject headings and order of presentation which appear in the 

textbooks. We have included in parentheses next to each section 

heading the page numbers where this material can be found in the 

textbook. 
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As you consider the questions during your review of this 

manual, we suggest that YOU write your answers directly into the 

space provided after each question. If you need more space or 

want to make detailed notes, blank pages at the end of the manual 

are provided. Because the textbooks are intended to serve as a 

permanent reference book for Indian Court Judg2s, as well as the 

basis for training programs, it is anticipated that each judge 

will become familiar with their material. Moreover, in using the 

textbooks as a reference after the training sessions are! completed, 

a review of the questions and your responses in this manual will 

be helpful to insure the future understanding and application of 

this material in the courtroom. 

~Mif:. ~ 
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PART I 

Criminal Law For Indian Courts 

CHAPTER I. Criminal Jurisdiction in Indian Country 

Section 1. Introduction (1-5) 

The major points to be discussed in this section are: 

1) the general concepts of jurisdiction; and 

2) the gen~ra1 principles affecting Indian court 
criminal jurisdiction. 

Section 2. Federal Criminal Jurisdiction in Ind'ian Country (6-11) 

The major points to be discussed in this section are: 

1) the definition of IIIndian Countryll and who is 
an IIIndianll; 

2) the general federal statutory framework regulating 
criminal jurisdiction in Indian country; and 

3) the exceptions to this federal statutoy'Y framework. 

Section 3. Tribal Criminal Jurisdiction in Indian Country (12-16) 

The major points to be discussed in this section are: 

1) the types of tribal courts; 

2) tribal court jurisdiction under the federal statutory 
framework; and 

3) tribal court jurisdiction and the Indian Civil Rights Act. 

Section 4. State Criminal Jurisdiction in Indian Country (17-20) 

the major points to be discussed in this section are: 

1) the general principle that state law does not normally 
apply on the reservation; and 

2) the federal statutory framework and common law extend'ing 
State jurisdiction to Indian country. 
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Section 5. An Analytical Approach to Jurisdiction (21). 

The series of questions presenting an analysis to the 

determination of tribal court criminal jurisdiction should 

be discussed. 

Section 6. Jurisdictional Summary (21-22, 25) 

The jurisdictional chart allocating criminal jurisdic

tion in Indian country should be discussed. 

Section 7. Recommendations (22) 

The jurisdictional recommendation of the Report of the 

NAICJA long range planning project, Indian Courts and the 

Future (1978), should be discussed. 

Section 8. Questions (23-24). 

State whether the following questions are true, false, 

or unsettled, and indicate briefly the reason for your answer 

'if possible. 

(1) The United States Congress does not have the power to 
limit tribal court jurisdiction within the reservation. 

(2) The United States Congress may make state law applicable 
on the reservation. 

(3) The term IIIndian Countryll as defined in 18 United States 
Code Section 1151 includes public highways. 

---------------------------''-'-", ---~~~z:r:_. -='--'" ---'-' 
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(4) 

(5) 

(6) 

(7) 

(8) 
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A Tribal Court would probably have jurisdiction over an 
offense committed by an Indian at an off-reservation 
treaty protected fishing site. 

The McBratney rule states that federal criminal law applies 
to a crime committed by a Non-Indian against a Non-Indian 
on the reservation. 

Tribal courts retain concurrent jurisdiction over crimes 
covered by the Major Crimes Act. 

A Tribal court can exercise jurisdiction over any crime 
identified in federal or state law, whether or not it is 
covered by the tribal code. 

Under the Assimilative Crimes Act, 18 U.S.C.A., Section 
1152, federal law applies to a Non-Indian committing a 
crime against an Indian in Indian Country. 

(3) The Oliphant case held that a Tribal court does not have 
jurisdiction to try a Non-Indian for a crime under a 
tribal code. o 

, 
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(10) A Tribal court has jurisdiction to try a non-member for 
a crime against the tribal code. 

(11) Under the Martinez case the Indian Civil Rights Act no 
longer applies to Tribal Courts. 

(12) Under the Indian Civil Rights Act of 1968, a tribe must 
consent before state jurisdiction may be imposed on the 
reservation. 

(13) Indian Tribes retain concurrent jurisdiction even if a 
state has jurisdiction over the Reservation P.L. 280. 

(14) CFR courts are bound by Federal law, but Tribal Courts 
are not. Tribal Courts are bound only by Tribal Consti
tutions and laws. 

- ~----- ------------~----~ 
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CHAPTER II. The Law of Evidence 

Section 1. Introduction (26-28) 

The definition of evidence and the law of evidence 
should be discussed. 

Secti on 2.. The Types and Forms of Evi dence (29-30). 

Section 3. Burden of Proof (31-36) 

5 

The major points to be discussed in this section are: 

1) the definition of burden of proof; and 

2) the differences between civil law and criminal law 

burden of proof. 

Section 4. Presumptions and Inferences (36-45) 

The major points to be discussed in this section are: 

1) the differences between presumptions and inferences; and 

2) the examples of presumptions. 

Section 5. Relevancy and Exceptions (45-51). 

The definition of relevant evidence and the exceptions to 

the rule that all relevant evidence should be admissible 

should be discussed. 

Section ~. The Hearsay Rule and Exceptions (52-60) 

The definition of hearsay, the hearsay rule, and the 

exceptions to the hearsay rule should be discussed. 

Section 7. Character Evidence (61-68) 

1) 

2) 

The major points to be discussed in this section are: 

the definition of character evidence; 

the admissibility of character evidence; and 
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3) the proof of character. 

Section 8. Privileges (69-71) 

The definition of privilege and examples of privileged 

communications should be discussed. 

Section 9. Evidence and the Right of the Accused to Remain 
Silent (71-76) 

The right against self-incrimination and the Miranda 

warnings should be discussed. 

Section 10. Weighing the Evidence (76-78) 

Section 11. Questions. 

(1) Why is it important that the rules of evidence are followed 
in an Indian tribal court? Why should tradition and 
custom always be considered in applying the rules of evidence? 

(2) Standing Elk testified that he saw the defendant running 
from the scene of the theft. What ~ of evidence is 
this testimony? 

(3) Does the prosecutor have to show that a defendant committed 
a crime by a "preponderance of the evidence"» or some other 
measure of proof? 

,---.. -""~"'"""--.-~~ ,.' .. ------~ ..... -.. ----
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(4) During trial, the judge ruled that the defendant was pre
sumed guilty unless she met her burden of going forward 
with the evidence to prove her innocence. What Were the 
two errors the judge made in his ruling? 

(5) The witness testified that he had heard that the defendant, 
who was being prosecuted for reckless use of a firearm, 
had once hunted wild boar in Africa. The prosecutor objected 
to this testimony on the grounds that it lacked Ire1evance" 
and was "hearsay". What do these terms mean? Should the 
motion to exclude the evidence have been granted? 

(6) If an officer who was testifying in a burglary prosecution 
could not recall from memory the factual situation and 
description of the alleged burglar, would it be permissible 
for him to consult his notebook? 

l 



8 

CHAPTER III. Substantive Criminal Law 

Section 1. Introduction (79-81) 

The major points to be discussed in this section are: 

1) the structure of criminal law; and 

2) the burden of proof in criminal law. 

Section 2. Elements of a Crime (81-85) 

The major points to be discussed in this section are: 

1) the two elements necessary in the definition of most 

crimes - acts and mental states; and 

2) the definition of strict liability crimes. 

Section 3. Attempting the Commission of a Crime (85-86) 

Section 4. Specific Crimes (86-94) 

The definition of the following specific crimes should 

be discussed: 

1) assault and battery; 

2) theft; and 

3) driving while under the influence of intoxicating liquor 
or drugs. 

Section 5. Questions (94-95) 

(1) To be convicted of a criminal offense, a person must usually 
be shown to have committed an act while having a certain 
mental state. 

.-
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(2) Which of the following is not a mental state relevant 
to criminal law? 

a. knowledge 
b. negligence 

c. recklessness 
d. boredom 

(3) Which side normally has the burden of proof in criminal 
law? Why? 

a. the prosecution b. the defense 

(4) Joe swung at Bill while yelling, "1111 knock you on your 
queester!" but missed. Was a crime committed, and, if 
so, which one? 

(5) A Tribal ordinance provides that: !IAn Indian who knowingly 
buys stolen property from another Indian shall be guilty 
of the offense of receiving stolen pr.operty." In a trial 
for this offense, what are the elements of the crime that 
the prosecution must prove? 

(6) Assume the ordinance in question (5) is in force. A calls 
B, his cousin, and tells him he bought a new TV and would 
like to sell his old one. B comes and looks at the old 
TV, and then buys it. While carrying it home in his truck 
B is arrested by tribal police who recognize the TV as one 
that was recently stolen. If you were Bls lawyer, what 
would you argue at trial? 
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CHAPTER IV. Arrest and Search Warrants 

Section 1. Introduction (96-98) 

The warrant requirement of the Indian Civil Rights Act 

and the definition of probable cause should be discussed. 

Section 2. Arrest Warrants (98-104) 

The major points to be discussed in this section are: 

1) the circumstances for arrest wit~ a warrant; 

2) the circumstances for a~rest without a warrant; and 

3) the summoning and arrest process. 

Section 3. Search Warrants (104-107) 

The major points to be discussed in this section are: 

1) the issuance of the search warrant; 

2) the execution of the search warrant; 

3) the exceptions to the rule requiring a warrant for 
searches; and 

4) the effect of an illegal search and seizure - the 
exclusionary rule. 

Section 4. Questions (107) 

(1) How would you define the crucial requirement of "probable" 
cause II in the warrant process? If an officer reported to 
you that if a person who had a bad reputation in the commun
ity had.been seen in a gas station the day before it was 
burglarized, would this be sufficient probable cause to 
issue an arrest warrant? 

••• _ ._._ •• ____ ">-__ 'n..,.........."'_~ __ , __ ... ~_"'_"..,.,.. _~'.--.-. . -

(2) 

(3) 

(4) 

(5) 
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While patrolling a neighborhood, Officer White saw what 
he believed to be a motorcycle which had been reported 
stolen in He-Who-Run's back yard. Does Officer White 
need a warrant to seize the bike? 

Officer White seized the motorcycle without securing a 
warrant, and He-Who-Run's neighbor filed a motion in 
court objecting to the seizure because he doesn't like 
the tribal police on the neighborhood premises without 
permission. Can he do this? 

The tribal police obtain a warrant based on probable cause 
to search an apartment for narcotics. They proceeded to 
the apartment and, without more, burst through the door 
interrupting a family dinner. What did they do wrong? 

The tribal police searched XiS house under a warrant which 
was later held to be invalid because the police had lied to 
the judge regarding the circumstances supporting the find
ing of probable cause. During the illegal search, the 
police found narcotics belonging to Y, who did not live at 
the residence. Can this evidence be used against Y or is it 
also subject to exclusion as the fruit of the iHega1 search? 
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CHAPTER V. Juvenile Justice and the Indian Child Welfare Act 

Section 1. Introduction (108-109) 

Section 2. Juvenile Courts (109-124) 

The major points to be discussed in this section are: 

1) juvenile court function; 

2) juvenile court jurisdiction; and 

3) juvenile court procedure. 

Section 3. The Indian Child Welfare Act of 1978 (124-150) 

The major points to be discussed in this section are: 

1) the background and purpose of the Act; 

2) a presentation and explanation of the Act's statutory 
provisions; and 

3) the procedural flow charts illustrating the Act. 

. -' 
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CHAPTER VI. A Special Note About Alcoholism (150-151) 

The problem of alcoholism and the critical lack of alcoholism 

treatment facilities on reservations should be discussed. 
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PART I I 

Criminal Procedure for Indian Courts 

CHAPTER I. The Duties and Responsibilities of Tribal Judges 

Section 1. The Role of the Judge (1-19) 

The major points to be discussed in this section are: 

1) the importance of the function of the judge; 

2) the judge's relation to the community and the legal 
system; and 

3) judicial selection, ~enure, removal and discipline. 

[Section lJ Questions (19) 

(1) The law provides for a maximum fine of $100 for speeding 
violations and makes no provision for multiple offenses. 
Kim M~xwell has been convicted for speeding on five 
occasions. The judge wants to fine him $250 this time to 
teach him a lesson. Can he do it? Why or why not? 

(2) Judge Thomas has a case before him involving an interpre
tation of the tribal law of disturbing the peace. Two 
years ago, before he became judge, the former judge had 
a case involving substantially the same facts and decided 
that the law did not apply. Should Judge Thomas follow 
that former decision? Why or why not? 

... 
.-
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(3) Judge Yellowtail decided a case some time ago requiring 
that the defendant pay the plaintiff $250 which was owed 
on a bad debt. The judge now discovers that none of the 
money has been paid. What are the judge's obligations 
on the case? Is it a judge's duty to find out if his 

judgments are being satisfied? 

(4) Judge Williams has a case before his court which involves 
a section of the criminal code recently adopted by the 
tribal council. Some of the language can be interpreted 
two ways: one that would result inthe defendant's convic
tion, the other in his release. What should the judge do 

to properly interpret this law? 

(5) In another jurisdiction they are having trouble selecting 
their judges. Over the years the judges have been appoint
ed by the tribal council, but now the people object saying 
that the appointees have been relatives or friends of the 
council members and have not been competent judges. A 
citizens committee has asked your advice on methods of 
selection which might prove more effective. What would 

you suggest? 

• ~~ v' <_.,.. ..... ""_,,~ __ . _____ , ___ " ...... '"_~~_~ __ ~ _~_. _____ ~~"'~ ... _~_r_~~~-l'" .... .!~~::-:..-=-.:-~_~.,...-.-,-~-'--, 
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(6) When the new criminal code was adopted last year, 
Judge Jackson objected to a provision requiring a man
datory jail sentence for certain offenses. He contends 
that probation can be more effective in some cases. A 
defendant has been convicted of one of those offenses 
in Judge Jackson's court. Can the judge place him on 
probation? 

(7) Two years ago Judge Bear interpreted a section of the 
criminal code in one way and convicted the defendant. 
He is convinced that he was wrong in his interpretation. 
Must he convict another defendant under the same circum
stances or can he rule differently in this case. 

~ection 2. The Independence of the Judge (20-37) 

The major points to be discussed in this section are: 

1) the necessity for judicial independence; 

2) recommendations to avoid conflicts of interest; 

3) disgualification; and 

4) relationships with parties and their attorneys. 

[Section 2] Questions (37) 

(1) Judge Jones has been asked by Joe Green, an old and trusted 
friend, to support his candidacy for Tribal Council. How 
much "support" can Judge Jones give to his old friend? 

.. 
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(2) 

(3) 

(4) 

(5) 

(6) 

17 

Judge Smith used to be half owner of the Ford dealership 
in his local community, but he sold his int.erest when he 
became judge. Now Mr. Ray is suing the FOr"" dealership 
in the judge's court. Must the judge disqualify himself? 

Mr. Norbert is an old friend of Judge Smith. He has never 
been in trouble and has no business dealings. Can the 
judge accept a Christmas present from Mr. Norbert? 

Mr. Norbert has been sued by Mrs. Williams because she fell 
on his sidewalk and broke her arm. The case has been 
assigned to Judge Smith. Can the judge accept the Christmas 
present from Mr. Norbert? 

There are two judges in local court. The first cousin of 
one of the judges is being tried for drunk driving. 
~hould the judge hear the case? 

The local chapter of the American Cancer Society has asked 
Judge Williams to be chairman of the annual fund drive in 
his community. Can he accept? Can he use court station
ary to solicit donations? 
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(7) Judge Defoe wants to run for Council chairman, but doesn't 
think he will win. Can he continue to serve as judge 
until the election is over? 

(8) Judge Lone Wolf wants to buy a ranch. He knows that Bill 
Smith is thinking about selling his ranch, but Smith is 
being sued in the judge's court. Can the judge still 
offer to buy the ranch? 

Section 3. The Personal Qualities of the Judge (38-48) 

The major points to be discussed in this section are: 

1) judicial gualifications and competence; 

2) judicf~i conduct; 

3) courtesy in the courtroom; 

4) imparti,ality; and 

5) judiciai courage. 

[Section 3] Questions (48) 

(1) A nearby tribal council is revising its procedures for 
the selection of judges. Because of your experience as 
a judge, they have asked you to help them by drawing up 
a list of qualifications which they can use in their 
selection process. What qualifications do you think 
are most ~mportant? 

~""'--"_A'; .. -,.>."",,~ ... --':::-,h~'::;"'~--'~ . " 
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James Bailey has just been selected as tribal judge for 
a local tribal court. While he finished two years of 
college, he has had no formal legal training. He has 
come to you for advice as to how he should prepare him
self for .;udicial duty. What will you tell him? 

--'':'J!,;X. 

After retiring from the bench, Judge Bartlett was offered 
a job as assistant manager in the local supermarket. The 
judge had once been in the grocery business before assum
ing duties as judge. During the ten years that the judge 
was on the bench, the supermarket had been involved in 
court action to collect debts at least once every month. 
What should the judge consider in making his decision 
about accepting the job? 

The local banker has been charged with reckless driving in 
Judge Eagle's court. Before the trial the judge's wife 
becomes seriously sick and has to have an operation which 
wil' cost the judge a great deal of money. Can the judge 
go to the banker to get a ~oan? What problems might arise 
if he poes? 

! I 
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(5) Your court budget includes expenses for such things as 
books, instructional magazines, and travel to Judge's 
meetings. Several members of the tribal council are 
interested in cutting down on expenditures. They feel 
that all a judge has to do is to listen to both sides of 
a case and make a decision. They do not like the idea 
of a judge study; ng on thei t~ money. What woul d you say 
in response to them? 

Section 4. The Judge and the Court (49-59) 

The major points to be discussed in this section are: 

1) the facilities and staJJL for the court; 

2) court rules; 

3) judicial opinions; and 

4) the concept of judicial immunity. 

[Se~tion 4J Questions (60) 

(1) The court clerk in Judge Boudreau's court is the local 
gossip in town. The judge discovers that the clerk has 
been talking about cases which have not yet ,been decided 
and are still confidential to the court. What should he do? 

(2) What are the reasons for having a set of rules of procedure 
for the court? 

21 

(3) Judge Bear has just decided a complicated case involving 
an automobile accident. He wants to give the reasons 
for his decision. What should he include in his opinion? 

(4) Al Petri is a defendant in Judge Bross' court. The judge 
has disliked Al since he was a small boy and set fire to 
some papers in the judge's garage. The judge has a very 
strong feeling of revenge. Should he hear the case or 
disqualify himself? 

(5) Judge Williams is a juvenile judge, but he issues an order 
requiring a defendant to pay a plaintiff some money. It 
turns out that the money was not due. Can the defendant 
sue the judge for taking his property? 

(6) A tribal judge convicts and sentences a non-Indian when he 
knows of the case law that tribal courts do not have juris
diction over non-Indians. Can he be sued for damages for 
false imprisonment? 
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Section 5. The Judge and Trial Proceedings (60-74) 

The major points to be discussed in this section are: 

1) the necessity for maintaining control and order in the 
court; and 

2) the nature and function of the contempt power. 

[Section 5J Questions (73-74) 

(1) C. J. Brown is a young attorney who is representing a 
defendant charged with malicious destruction of property. 
He feels that the complaining witness is trying to frame 
his client. During cross examination of the witness, he 
continually brings up the witness·s personal problems 
which have nothing to do with the case. The judge has 
repeatedly warned him not to mention these irrelevant 
matters, but he persists. What should the judge do? 

(2) Robert Fishback has been charged with petty theft, and 
has plead not guilty. He is not represented by counsel. 
During his trial he becomes outraged at the testimony 
against him. Finally he jumps up and calls the police
man who is testifying against him a liar. What measures 
should the judge take? What should be done if the con
duct persists? 

, -

(3) 

(4) 

(5) 
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The trial of Alice Lame Deer has received a great deal 
of attention in the community, and the courtroom is 
filled as the trial begins. During several parts of the 
trial the noise level is so high that the jury has a 
difficult time hearing some of the witnesses. 
no particular group causing the disturbance. 
the judge do? 

There is 
What can 

The judge has told the young reporter from the radio 
station that no tape recorders. are a)lowed in the court
room during a trial. Following a trial at which the 
reporter was present, the judge turned on his radio and 
heard exerpts of the actual testimony from the trial 
that day. What shoul d the judge do? 

The judge recently sentenced a juvenile for an extended 
term. The editor of the local paper wrote an editorial 
severely criticizing the judge and his sentencing prac
tices. Can the judge charge the editor with contempt of 
court? 

(6) During the course of a trial the mother of the defendant 
jumped from her seat in the gallery and shouted that the 
police were trying to frame her son. She then broke down 
sobbing. What should the judge do? 

, 
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After a trial the judge discovers that the father of the 
defendant tried unsuccessfully to bribe a juror. Should 
the father be charged with contempt of court? Suppose 

he is a non-Ihdian? 

Before the trial of a leading citizen charged with drunken 
driving, the judge received a telephone call from one of 
the members of the tribal council. The councilman tells 
the judge that if he wants to keep h~s job he had better 
find the defendant not guilty. Can the judge charge the 

councilman with contempt? 

.-
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CHAPTER II - Trial Court Procedure 

Section 1. General Principles (75-92) 

The major points to be discussed in this section are: 

1) courtroom arrangement; 

2) a suggested law library; 

3) Indian courts as "courts of record"; and 

4) attorney and lay advocate admission requirements. 

Section 2. The Duties of the Judge Before Trial (93-165) 

The major points to be discussed in this section are: 

1) the summoning, bail and arraignment procedures; 

2) jury selection, control and responsibilities; and 

3) the pretrial conference. 

[Section 2] Questions - Arraignment Procedure (131-132) 

(1) What is the nature and purpose of an arraignment? 

(2) Why should a judge explain the effect of a guilty plea 
to a defendant? 

(3) Does the Civil Rights Act of 1968 apply to arraignments 
or only to trials? 
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'(4) Is a defendant entitled to an attorney at an arraign

ment? What if he cannot afford to pay for one? 

(5) What action should the judge take if a defendant does 
not show up for arraignment? Would it make a differ
ence if the judge. saw the defendant that morning 
leaving on a fishing trip? 

(6) Suppose the defendant pleads guilty and then appears to 
be lying when he tells the court about the circumstances 
of the offense. Can the tribal court call on additional 
witnesses to clarify the circumstances of the offense to 
aid the judge in imposing sentence? 

(7) Tom White has just been charged with possession of stolen 
property, a watch that was found in a search of his car. 
He pleads guilty to the charge, but the judge thinks he 
-i s covering up for someone el se. Does the judge have to 
accept. Tom's plea? 

----------
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[Section 2J Questions - The Judge and the Jury (162) 

(1) The procedure in Judge Brown's court requires him to 
select the jury. In a trial for drunken driving the 
defense counsel has asked the judge to question whether 
the prospective jurors have ever received a traffic 
ticket. Should the judge include that with his question? 

(2) The defendant is being tried for assault in a widely pub
licized and controversial trial. It is now time for 
lunch. Should the judge release the jury members to go 
to their homes for lunch? What other alternatives are 
open to him? 

(3) The defendant's attorney has challenged a prospective 
juror for cause. He says that the juror has traded in 
the plaintiff's store and that he would therefore be 
prejudiced for the plaintiff. The case involves a bad 
d·ebt.~ The plaintiff is owner of a large 9rocery store 
where over 60% of the community does its shopping. Should 
the judge remove the juror? 
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(4) During the course of the trial three of the jurors have 
been taking notes. When it comes time for the jUl"Y to 
retire to decide the case the prosecution objects to the 
jurors taking their notes to the jury room. How should 

the judge rul e on "!he objecti on? 

(5) During a trial for disorderly conduct Judge Franks per
mitted jurors to ask questions of the defenda.nt. Without 
telling the judge in advance what the questions would be, 
they asked a total of 43 questions. The defense attorney 
objected to some of the questions but after receiving 
scowls from the jurors when hi s objections were sustained, 
he quit objecting. He now requests a new trial. How 
would you rule on his motion? 

Section 3. The Duties of the Judge At Trial (166-195) 

The major points to be discussed in this section are: 

1) opening statement by the court and counsel; 

2) the presentation of the prosecution case; 

3) the presentation of the defense case; 

4) the motion to dismiss; and 

5) rebuttal and closing argument. 
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[Section 3J Questions (195) 

(1) What basic information would a judge want to give the 
jury in introdUctory remarks at the beginning of the 
trial? 

(2) What is the purpose of the opening statement? 

(3) Why does the defendant's attorney often decline to make 
an opening statement prior to the prosecution's case, and 
reserve the opportunity to make such a statement at the 
beginning of defendant's case? 

(4) What does it mean when the judge instructs the jury that 
their task is to find the facts and that they should 
ignore the arguments of counsel about questions of law? 

(5) In the questioning of a witness, the prosecutor pointed to 
a map exhibit and commented about where the events of the 
alleged crime occurred. The defendant's attorney objected 
to the form of question asked by the prosecutor. The 
judge granted the defendant's objection and told the 
prosecutor to rephrase the question. State the question 
asked and tell why it was objectionable. 
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(6) When a witness was describing the defendant1s actions he 
said that IIshe was drunkll. The defendant1s attorney 
objected to this testimony and the judge granted the 
objection and told the jury to ignore the statement. 
Why? 

(7) On cross examination is it appropriate for an attorney 
to ask leading questions? 

(8) Why would the defendant1s attorney make a motion to 
dismiss the prosecution1s case? 

(9) The judge overruled the prosecutor1s objection to testimony 
regarding the health of the defendant in saying that the 
testimony was IIsubject to connection ll later. What did he 
mean by thi s ? 
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(10) During closing argument the prosecutor (1) expresses 
his personal opinion that the defendant was lying and (2) 
says that the judge has clearly been prejudiced against 
the prosecution. The defense counsel objects to each 
of these statements. If you were the judge, how would 
you rule on tha objection? 

Section 4. The Duties of the Judge After Trial (196-210) 

The major points to be discussed in this section are: 

1) non-jury trial and jury trial verdicts; 

2) sentencing procedure and sentencing alternatives; and 

3) post-trial proceedings such as the right to appeal. 

[Section 4] Questions (209-210) 

(1) vJhy should the jurors be told not to discuss a verdict 
until it is announced in court where the verdict was 
reached late at night, written and sealed, and given to 
the foreman to open and read in court? 

(2) vJhy shaul d each member of the jury be poll ed by the court 
afte~ the verdict has been delivered? 
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(3) In a criminal trial the judge becomes convinced that the 
jury did not follow an instruction on the law. Their 
verdict of guilty could only have been rendered by dis
regarding the judge's instructions. What should he do? 

(4) The day after the trial in a criminal case two members 
of the jury approach the judge saying that they want to 
change their votes. They explain that they did not under
stand the instructions at the time they were given,. but 
that they do now and therefore want to change their views. 
W~th the changed votes, the convicted defendant would be 
found innocent. What should the judge do? 

(5) Tredefendant was acquitted of a charge of assault by a 
vote of 4-2. Two of the jurors later tell the judge that 
they were afraid of what tht! d"lfendant might do to them 
if they found him guilty so they voted to acquit him even 
though they were sur~ he was guilty. They are not willing 
to change their votes. What should the judge do to the 
defendant? to the jurors? 

(6) What are the purposes of sentencing? 

-~--.--------------------------------------------------------------------------~~------~ ·:4¥~i"H:;"C'. 
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(10) 

, 
_ + , _, ._ ""'" ,.~_."' , • .,...,. ,"._,. ~ ••• ,,-r.'" J ___ ~:..~""""=)"' ... "'.""""',,""~C"~==:.;H---_e:-'" . ..,.-............ ~~::::...,-' __ ._ 

33 

What is the purpose of the presentence investigation? 
Why shoul d the judge not examine the presentence 
investigation until after a finding or plea of guilty? 

Why should the defendant be given an opportunity to ex
plain his prior conduct or background presented in the 
present~nce report? 

When might a judge want to defer sentencing and place 
a defendant on probation? 

What factors should a judge consider in imposing a fine 
on a defendant as punishment? 

Section 5. Practice Non-Jury Trial (211-217) 

Section 6. Practice Jury Trial (218-223) 
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§ection 1. An Overview o~ Appellate Court Procedure (224-239) 

The major points to be discussed in this section are: 

1) the basic nature of and necessity for Indian appellate 
courts; 

2) what can be appealed; and 

3) the. role of the court and counsel on appeal. 

Section 2. Indian Appellate Court Function and the Iridian 
Civil Rights Act (239-267) 

The major points to be discussed in this section are: 

1) the background and provisions of the Act; and 

2) the landmark Santa Clara Pueblo v. Martinez case affect
ing equal protection and appellate review in Indian courts. 

Section 3. How an Appellate Court Operates (268-275) 

The physical setting and rules for appeal for the 

appellate court should be discussed. 

[Section 3] Questions (275) 

Consider the follO\",ing rules which might be adopted by a 
tribal appellate court. These rules 3re not the only rules 
whi ch such c.ourts may estab 1 ish, and are intended to be ill us
trative only. What is the purpose of each rule? Should it be 
adopted by your tribe/s appellate court? 

(1) Appeals may be taken only from final judgments or final 
orders of the trial court. 

(2) 

(3) 

(4) 

(5) 

. , . 
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The appellate court will not consider appeals which in
volve allegations of error by the trial court which, even 
if proven, would constitute harmless error in the sense 
that such error did not affect the judgment of the trial 
court and would not change the result. 

The appellate court will not consider evidence which was 
not presented to the trial com't, except that a new trial 
Will be ordered if it can be shown that such evidence 
could not have been presented to the trial court even if 
the parties had exercised due diligence. 

In a nonjury case, the findings of fact made by the trial 
court will be accepted as the established facts in the 
case so long as they are supported by sUbstantial evidence. 

Jury instructions which are challenged as erroneous must 
be set out in full in the brief of the appellant, even if 
only a part of them is alleged to be wrong; otherwise, the 
claim of error will not be considered by the appellate court. 
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(6) Only persons who were parties to the trial court action 
and who are aggrieved by that action may appeal to the 
appellate court. 

(7) In civil actions, if a party aggrieved by a final order 
or judgment files notice of appeal, but dies before that 
appeal is prosecuted, then the heirs of such deceased 
party may prosecute the appeal. 

(8) If, following notice of appeal and prior to oral argument 
in the appellate court, the parties to the action stipulate 
that they agree to a dismissal of the appeal, the appellate 
court may order the appeal dismissed. 

(9) The appellate court must decide each case it hears by 
written opinion, giving reasons for its decision. 

(10) The appellate court must decide and publish its written 
opinion in each case within 60 days of the date the 
oral arguments were heard . 
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Section 4. Preparing the Record for Appeal (276-282) 

The preparation, substance, and certification of the 

record should be discussed. 

[Section 4] Questions (282) 
(1) Describe the steps involved in bringing a trial record 

before an appellate court. 

(2) What may be included in a record on appeal? For example, 
can an appellate record include testimony that was not 

presented to the trial court? 

(3) What is a IItranscript ll ? 

(4) Who pays the cost of preparing a record on appeal? 

(5) How can an appellate court be sure that the record 
brought before it is authentic? 

~~t-~-~-~=----.-----------" .. 
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Section 5. Briefs on Appeal (283-307) , 

The nature and substance of an appellate brief should be 

discussed and the illustrative brief examined. 

[Section 5] Questions (304 - 305) 
(1) Do you think it is a good idea for Indian appellate COUt'ts 

to require written briefs on appeal? Explain. 

(2) Briefly describe the purpose and content of 
(a) an appellant's brief; 

(b) a respondent's brief. 

(3) What is the primary exception to the rule that arguments 
not raised in briefs will not be considered by an 
appellate court? 

(4) What should an appellate court do if 
(a) the appellant fails to file a brief: 

(b) the respondent fails to file a brief? 

---- ------- ----
-------- -- --- ---
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(5) What is the purpose of a "rep1y brief"? 

(6) What is a "statement of additional authority"? 

Section 6. How Judges Can Use Oral Argument (308 - 316) 

The nature and format of oral argument should be 

discussed. 

[Section 6] Questions (316) 
(1) Oral argument is described in this section as the 

IIfourth basic step in an appeal". As a matter of review, 
what are the first three steps in an appeal. 

(2) (a) Do you think is it a good idea to limit the amount 
of time each party has in which to present his oral 
argument to an appellate court? 

(b) What time limit for oral argument would you suggest? 
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(3) Describe the limitations which an appellate court should 
place on the content of oral arguments. 

(4) What should an appellate judge do if or~ or both parties 
to an appeal fail to appear for oral argument? 

(5) What is a "prehearing memorandum"? 

Section 7. Remedies on Appeal (317 - 322) 

The basis remedies on appeal of affirming, reversing, or 

modifying the judgment should be discussed. 

[Section 7] Questions (322) 
(l) What is "substantial evidence"? 

(2) Suppose an appellate court reviews all of the evidence 
in a case and concludes the trial judge's findings, 
although supported by substantial evidence, are wrong. 
What can the appellate court do? 

" 
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(3) What happens if an obviously guilty defendant is acquitted 
by a trial jury because the tribal pro~;\ecutor did 
a bad job in presenting the evidence? What can an 
appellate court do in such a case? 

(4) Explain what is meant by "double jeopardy". 

Section 8. How to Write an Appellate Court Opinion 

The ,process of writing an appellate court opinion should 

be discussed and the sampla opinio[ should be examined. 

[Section 8] Questions (338; 

(1) In the sample opinion, State v. Cornell, you will notice 
that notes summarizing the main points in the opinion 
have been printed ahead of the actual opinion. These 
are called "headnotes". Do you think they make the 
opinion more understandable? What other purpose do 
they serve? 

(2) In opinion writing, what is the purpose of the opening 
sentence? 

, 
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(3) (a) When writing an opinion, should an appellate judge 
include every fact relevant to the issues on appeal 
in his factual statement? Explain. 

(b) In the factual statement, the appellate judge summar
izes what the case is about. What else should be 
included in the factual statement? 

(4) Why should an appellate judge include in his opinion brief 
summaries of the arguments raised on appeal? Why 
shouldn't he just state which argument he believes to be 
correct, and exclude all of the others? 

(5) How does an appellate judge find out what the "law" is? 

(6) What is a "holding"? 
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