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PREFACE

-With the publication of this volume, the first systematic assessment of
out-of-state child placement practices in America has been completed. It has
not been easy. Data collection alone required contacts with over 20,000
public agencies. Hundreds of hours of library research were required to
analyze the literature and relevant interstate compacts, and to record the
state laws that bear upon the topic. Intensive on-site interviews in over
20 cities formed the bases for the seven statewide case studies found in the
last appendix of this volume. Dozens of people worked on the staff, at one
time or another, to ensure the satisfactory completion of the work. Now,
it is finished.

This volume, A Search for Rights, Boundaries, Services, must be viewed
not only in the context of the Project MIJJIT family of publicatiomns but,
more important, as the third and final part of the interstate placement study.
In addition to the material presented in the pages that follow, the reader
should obtain the compendium of statistical and statutory data found in the
companion volumes (The Qut~of-State Placement of Children: A National Survey).
Also available are a series of essays on the topic, commissioned by the
Academy and appearing in the MIJJIT publication entitled Readings in Public

Policy.

We believe that when the Congress specified, in Section 243(5) of the JJDPA,
its interest in knowing more about out—of-state placements of children, this
was the type and scope of research intended. Through the generous support of
the National Institute of Juvenile Justice and Delinquency Prevention, virtually
all the relevant information extant in the country has been accumulated in a
single set of reports. It is, in a very real sense, a special census, combined
with a legal analysis and an intensive examination of actual practices of state
and local officials. Seldom are researchers given the opportunity to perform
such a complete service.

During the next years of this decade, I imagine we can expect to witness
a growing and more strident dialogue to emerge, one that will surely affect
out-of-state placement practices. The confrontation will have little resemblance
to the ones we came to know in the 1960s, despite the vague similarity of issues.
On the one side will be advocates for less public intervention, less public
expenditure and greater reliance upon families working out their own problems.
On the other side will be advocates for providing services to children, removing
them from unwholesome home environments, and generally using the power of the
state to provide better opportunities for social development. The poignancy
of this struggle will be heightened as the ravages of inflation and recession
are felt by more families whose economic circumstances are already marginal.
Depending on how public policies resolve the issues raised by the debate,
we will either see fewer children removed from their homes by public agencies
or a continued refinement of the current policies that have evolved over the
past half-century. The prices we pay can be seen in either the acceptance of
the possibility that larger numbers of children may be living wretched and




desperate lives at home with their parents,

: or the costs of these types of
social services will continue to absorb incr

easingly scarce public dollars.

This report, I believe, could contribute to removing some of the hyperbole
from the discussion. We now know the extent of the problem, the characteristics
of the affected children, the reasons motivating public officials, and the
legal and administrative restraints imposed upon this particular practice. We

=] state placements, and the ways in
which public officials have either responded effectively or found themselves
powerless. It appears, then, that the debate can proceed with advocates for
either position arguing with substantially better information. If better
informed public officials do, in fact, make better public policies, then I am
satisfied that we have made a significant contribution to progress,

November 1981 Joseph L. White

Project Director
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CHAPTER 1

INTRODUCTION

How many children are placed in out-of-~state residential settings with
the assistance of public agencies? What are the characteristics of the
children placed? Why do agencies arrange such placements and how much does
it cost? To what extent are there differences in the rate of out-of-state
placement among the various states, counties, and types of youth-serving
agencies? Have policies associated with the out-of-state placement of chil~
dren been affected by developments in the field of services for children?
What are the legal bases and mechanisms for placing children out of state?
How do relevant bureaucratic policies and procedures, and contemporary prin-
ciples of child care operate within this legal environment? What is the
nature of state policies developed to regulate out-of-state placements? To
what extent has the enactment and utilization of interstate compacts for the
placement of children been accomplished? What factors are associated with
variations in regulatory effectiveness and compact utilization?

A systematic investigation into these and other quéstions concerning
out—-of-state placement policies and practices was started by the Academy for
Contemporary Problems in 1978.1 1In conjunction with the Council of State
Governments, the Academy conducted a preliminary study to test the feasibili-
ty of a national inquiry. A methodology was designed for a national study
based upon conclusions reached from both the research into substantive issues
related to the practice in three states, and from the availability of data
that was pertinent to those issues. The national study was designed and
undertaken in 1979. It primarily consisted of a national survey, an extensive

search of relevant literature and law, and intensive case study of seven
selective states.

This is the second of two reports prepared by the Academy from the re-
sults of the national study. The first report, entitled The Out-of-State
Placement of Children: A National Survey, is largely quantitative.Z2 Findings
are reported for over 20,000 state and local public agencies that are respon-
sible for child welfare, education, juvenile justice, mental health, and
mental retardation services. In addition to documenting the incidence of
out-of-state placements from these agencies, the first report also provides
information about the types of children placed and the settings receiving
them, reasons for placement, monitoring practices, and costs associated with
out-of-state placement. These findings are reported in an aggregate fashion
for a national overview. Additionally, each state is profiled, and a display
of the incidence of out-of-state placements is reported within each county.

This report contains the results of research into the law and literature
and interstate compacts pertinent to out-of-state placements, as well as the
results of field investigations which focused on the policies and practices
of seven states. Each of these avenues of inquiry yielded information which
is valuable in itself. There exists no known documentation of law and liter-
ature related to out-of-state placement as is found in this report. This

1
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information responds to the needs of the practitioner, advocate, policymaker,
and academician by providing references and expianations, previously unavail-
able, for understanding and testing the out-of-state placement phenomena. For
many persons intimately involved in the out-~of-state placement of children,
this will be their first exposure, for example, to the historical antecedents
of the current practices, or to the constitutional setting for the practice
which has developed over recent times. Similarly, field investigations pro-
vide an informative look into the continuing struggles of concerned individuals
to come to terms with this issue in seven states. Some of the field investiga-
tions occurred in states where landmark reforms were undertaken, some where
significant or especially unique change has occurred, and others where the
issue is just reaching the foreground of public attention. All of these
studies document the policies and practices of the states' child care systems
with regard to out-of-state placement and offer recommendations for change put
forth by peoplie closely involved with the issue.

In a larger way, the legal, archival, and qualitative field studies con-
stitute important counterpoints to each other and to the national survey.
Despite their intrinsic value, none of the sources of information or methodo-
logies, by itself, is significant to provide a comprehensive picture of a
complex social phenomenon such as the out-of-state placement of children.

More than one approach was required to fully expose this issue to thorough
public scrutiny. The field investigations, for example, provide important
information on the bureaucratic settings and dynamics which was unavailable to
the national survey. In another way, the legal and compact research and the
background provided by the review of literature establish a historical and
legal context for the events observed in the empirical portions of the study.
In a way, then, each point of inquiry complements the others, and serves to
illuminate the informational shadows cast by the individual approaches. The
weakness of one methodology to gather important information is compensated for
by the strengths of the others.

A summary of each chapter follows, including a brief description of the
research which produced the findings that are discussed.

LITERATURE ON INTERSTATE PLACEMENT

A search of the literature on out-—of-home care discovered extensive and
controversial treatment of the topic. In Chapter 2, a synthesis of articles,
books, and news stories provides a historical perspective on out-of-home care
and changes in public concern about the practice are traced over time.

Pointed arguments for and against the practice are identified and discussed.
Literature on the more-focused issue of out-of-state placement is less replete
than for the general topic of out-of-home care. Chapter 2 discusses the
available information from an historical point of view, treating out-of-state
placement as a special case of out-of-home care.

LAW OF INTERSTATE PLACEMENT

Chapter 3 investigates the constitutionality of interstate placements
and the legal authority in state law for interstate placements. 1In this way,
the legal mechanisms used to affect out-of-state placements are drawn out and
discussed. The chapter also describes the fundamental aspects of state law
relevant to different public agencies' authority or lack of authority to place
children out of state. This includes a discussion of, for example, judicial
authority and the authority of education agencies to make out-of-state place-
ments. The relationship of licensing law and other regulatory statutes to
out-of-state placement is also examined. There is a very mixed legal setting
for out-of-state placement which varies by level of government, state, branch
of government, and type of public agency. Every effort has been made to
clarify this setting in understandable terms so that the importance of this
information is available to the widest of readerships.

INTERSTATE COMPACTS

-4

Interstate compacts are the most pervasive and uniform legislative policy
relating to the movement of children across state lines in the nation. They
assure unique protections to children placed out of state by providing system-
atic channels for examining the receiving setting, clarifying responsibilities
while children are in transit, and preserving the ultimate responsibility of
the sending agency for the well-being of children. Most important, they exist
as officially maintained channels through which children may be legally re~
turned to their state of residence should the need arise. Compacts relevant
to the movement of children across state lines are the Interstate Compact on
Juveniles, the Interstate Compact on the Placement of Children, and the Inter-
state Compact on Mental Health.

Chapter 4 describes the substantive and procedural elements of each of
the three compacts, highlighting their respective purviews and explaining
their objectives within those parameters. The construction and constitutional
basis for these agreements are discussed and gaps in protection for certain
types of placement are identified, together with efforts to ensure complete
protection. Some observations and comparisons are also made about the success
with which compacts are implemented in relation to their objectives and in-

tent, and factors associated with thorough as well as incomplete implementation
are noted.
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CASE STUDY SUMMARTES

Aside from the national survey, the case studies constitute the largest
piece of original research on the out-of-state placement of children under-
taken by the Academy. Questions of public agency policies and practices were
addressed by over 230 officials in 33 towns and cities throughout Alaska,
California, Louisiana, Michigan, New York, New Jersey, and Virginia. State
and local government officials and a variety of other respondents discussed
with visiting research teams prevailing policies, the quality of and impedi-
ments to their implementation, and recommendations for change. Printed

documents and current and proposed regulations and legislation were also
gathered.

Chapter 5 first describes the reason why these case study states were
selected. The organization of services in each agency studied is provided
and a summary of key findings and recommendations is made for each state.
Qut—of-state placement policies, practices, and issues are also summarized
for eachk of the four types of agencies studied across the states, and the
pros and cons contained in current policy dilemmas are examined.

CONCLUSIONS AND RECOMMENDATIONS

The final chapter draws together, in concise form and in one location,
all major findings of the Academy's research on the out-of-state placement of
children. Summarizing the research in this way allows for a general charac-
terization of relevant policies, compact utilization, state practices, and
policy perspectives as put forth in specially commissioned essays. The
chapter gives a series of recommendations which should be considered for
policy change and development.

In summarizing major findings of the study, Chapter 6 provides a general
characterization of out-of-state placement policies culled from the state
profiles in the first report. Compact implementation is addressed in terms
of administrative factors and obstacles to thorough implementation. In
addition, some comments are offered about the availability of information
from public agencies on the phenomenon. The implications these findings hold
for policy development are drawn out, and recommendations for improving the
existing system and for the thrust of future research are made.

Chapter 6 also summarizes the contents of the third volume produced by
the Academy addressing the out-of-state placement of children. This publica-
tion is entitled Major Issues in Juvenile Justice Information and Training:
Readings in Public Policy.3 It contains policy essays commissioned by three

national studies within the overall project, which are the Out-of-State Place-

ment of Children, Youth in Adult Courts, and Services to Children in Juvenile
Courts.

This study commissioned persons with specific expertise in out-of-state
placement to write eight policy essays on the subject. The authors are char-
acterized by exemplary experience and leadership in the field of child welfare
administration, children's law, child advocacy, interstate compact administra-
tion, and child care licensing.

The essays address a number of issues relevant to the placement of chil-
dren out of state, including the rights of children, alternative approaches
to regulation, and the context within which out-of-state placements occur.
Arguments for change represent divergent points of view, with some advocating
the effectiveness and pursuit of litigation while others speak to improvement
within existing bureaucratic structures. The essays bring contemporary con-
troversies over out-of-state placement into the open in a way that is unpre-
cedented--by providing a forum for different points of view about how change
might best occur. However, despite differences in proposed avenues for
improving policies and practices for placing children out of state, the pre-—
scriptions of these authors all have common objectives; that is, they would
all tend to move the child placement system toward the provision of appropri-

ate and least restrictive care, and toward improved regulation and compact
utilization. ‘

APPENDIXES

Auxiliary to the body of this report are a number of appendixes. They
are bound as a separate volume; information on ordering it appears on the
inside back cover. '

A through C provide the statutory citations and official texts of the
three interstate compacts discussed in Chapter 4. Appendixes D through J
contain statutory citations for empowering legislation discussed in Chapter 3.
Child import/export, long arm, and facility licensing citations are listed,
by state, as are those statutes establishing placement authority of courts
and specific state agencies. Appendix K includes the full case study notes
for each of the seven states that were studied. The notes describe the
states and acknowledge each contributor to the respective studies. The larger
portion of the notes describe each state's out~of-state placement policies
and practices, important issues, and conclusions and recommendations put forth
by the respondents. This appendix contains findings in greater detail Fhan
Chapter 5, and it should be consulted for finer points of policy, practice,
and recommendations for change.




e ——

ren: A Preliminary Report (Lexington, Ky.: 1978).

FOOTNOTES

1. The Council of State Governments, The Interstate Placement of Child-

2. The Academy for Contemporary Problems, The Out-of-State Placement of
Children: A National Survey (Columbus, Ohio: 1981).

3. The Academy for Contemporary Problems, Major Issues in Juvenile
Justice Information and Training: Readings in Public Policy (Columbus, Ohio:

1981).




CHAPTER 2

LITERATURE ON INTERSTATE PLACEMENT

The literature on the out—~of~home placement of children is extensive.
Many articles, books, and news stories have been published over the last
century on the subject. Some authors are critical of the practice, pointing
to its alleged overuse and its destructive impact on family relationships and
the children placed. Other writers strenuously defend the practice as being
humanitarian, citing the deleterious effect on children of leaving them in
certain home environments. Still others have focused upon the need for im-
proving the quality of care in out-of-home placements, bypassing the more
fundamental question concerning their appropriateness.

Although the literature on the more general practice of out-of-home care
is extensive, no distinct body of published information has developed around
the narrower subject of placing children out of state until very recently.
The subject was first discussed in the late 1800s, but little has been done
with it in the intervening years. The next few pages are devoted to a review
of the major treatment given the subject, using an historical perspective.
Changes in public concerns and issues are given special attention.

PRE~-TWENTIETH CENTURY LITERATURE

H. H. Hart attributes the beginning of the child-placing movement in
America to Charles Loring Brace, who in 1853 formed the New York Children's
Aid Society. Brace, according to Hart, contended that institutional care was
unnecessary for healthy, normal children, except for very brief periods.l He
took children from the streets of New York and sent them to farm and village
homes across the country to prevent their institutionalization. Miriam Langsam
has suggested that this "'placing-out'" system evolved from European philosophies
about emigration and indenture. In addition, the ethics surrounding education,
religion, and work acted to form the foundation of placing-out as a means of
preventing crime and delinquency. Circulars were sent to churches, farmers,
merchants, and industrialists soliciting "good Christian homes in the country"
for dependent and neglected children. The idea of labor in exchange for room,
board, religious instruction, and education was commonly accepted as excellent
arrangements during that period of America's history.2 Hart recalls seeing
the distribution of a group of these children to an Ohio farming village about
1862 and a similar distribution to a farming village in Minnesota about 1882.3
Clearly, the work of the New York Children's Aid Society resulted in the whole-
sale dispersion of New York City children throughout the midwest. Similar

societies were subsequently formed in other cities and the practice of placing-
out became widespread.
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Hart reported that the practice of placing-out was controversial for
various reasons, but the placing of children in homes far away in other states
was a special point of criticism. Several reports on the out-of-state place-
ment issue were published in that era with rather colorful though descriptive
titles, such as The Shady Side of the Placing Out System (Lyman Alden, 1885),
The Removal of Children from Almshouses (Homer Folks, 1894), and Placing Out
Children: Dangers of Careless Methods (Robert Hedderd, 1899).4 The major
allegations were that children were being placed without adequate home inves-
tigation and without subsequent supervision. Hart reported that:

all these (children's aid) societies in their early days
received children with insufficient investigation. Chil-
dren of unmarried mothers were received with little
hesitation. Societies placed children in homes of which
they had very limited knowledge. The supervision after
the children were placed was inadequate.>

Although these defects were inherent in the placing-out system itself,
one can easily recognize why placing children in distant states would be
particularly onerous to critics of the system. Other criticisms were focused
on the involuntary character of the practice and its similarity to indentured
servitude. Opposition was also heard from sectarian groups claiming the
practice was a Protestant method of proselytizing Catholic children.

Hart conducted his own inquiry into the practice while he was secretary
of the Minnesota State Board of Corrections and Charities. He investigated
charges "in various parts of the West and South" that the New York Children's
Aid Society was responsible for the mistreatment of thousands of children.

He specifically noted the following allegations:

that many vicious and depraved children are sent out by
the Society; that they are hastily placed in homes without
proper inquiry, and are often ill-used; that the Society,
having disposed of the children, leaves them to shift for
themselves without further care; and that a large propor-
tion turn out badly, swelling the ranks of pauperism and
crime.®

Hart reported the results of his study at the 1884 meeting of the National
Conference of Charities and Corrections, observing that '"it did not appear
that any comprehensive inquiry had ever been made into the history of the
children sent to any one state (at least, of late years)."/ Hart's study

apparently was the first ever done on the interstate placement of children in
America.

Hart essentially found that '"vicious and depraved' children were not
being intentionally placed~out in Minnesota. There were cases of child abuse,
but such cases had been prosecuted and the children transferred. Many abuse
stories were unfounded or proven false. He did find that there had been hasty
placement of many children without proper investigation. Some children had
been placed with very poor families who could not even clothe or feed their
own children. The motive for accepting these children was to secure their
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labor and, if available, the meager stipend for their room and board. Super-
vision was also inadequate. Most children "stayed put,'" but the more 'restless

and intractable" ones simply drifted off and no one seemed to know where they
had gone.

It was Hart's contention that the most significant report to be issued in
the 1800s on the practice of placing-out came after 24 years of debate waged
in the National Conference of Charities and Corrections between the advocates
of institutional care for dependent children and the advocates of the placing-
out system.8 He reports that in the conference of 1898, indications of
agreement in favor of placing-out emerged. At the 1899 conference, Thomas M.
Mulry, president of the St. Vincent dePaul Society of New York, presented a
report from the Conference Committee on the Care of Neglected and Destitute
Children, which Hart regarded to be the final word on this issue.? The 1899
report of the National Conference Committee was considered by Hart to be the
most important contribution to the literature on the subject prior to 1900.

Paralleling the expansion of children's aid societies and the increasing
use of placing-out was the development of what are known as "import-export"
statutes, the precursor to 20th century attempts at regulating the interstate
placement of children. In her review of impediments to interstate adoption,
Roberta Hunt discusses the origin of these import-export statutes. Hunt
states that the idea underlying this type of legislation was to prevent or
restrict nonresident children from being sent or brought into a state for
purposes of foster care or adoption.10 She contends that this was partly to
protect the state against casual and undesirable placements by persons of
another state. It was also to protect the state from the possibility of hav-
ing to assume responsibility for support of a nonresident child.1ll Since a
state cannot directly regulate the activities of child-placing agencies
located in another state, protective legislation of this type was seen as the
only legal recourse available.l2

Hunt writes that in 1877 Michigan was one of the first to attempt to
restrict the placement of children from other states. Amending its law in
1895, Michigan required that any person, society, or asylum placing children
from other states file a bond with the probate judge of the county for each
child brought in. Illinois, Indiana, and Minnesota passed similarly restric-
tive importation laws in 1899, but in these states administrative responsibil-
ity was placed with state welfare authorities.l3

THE NEXT FIFTY YEARS (1900 TO 1950)

The removal of children from their homes for humanitarian purposes had
become a common, accepted practice by the year 1900. Nearly 50 years had
passed since the practice was formally organized and promoted by Charles L.
Brace. While many children were being placed near their homes, apparently a
sizeable number were placed in boarding homes in other states. A "Bureau for
the Exchange of Information' had been formed on a voluntary basis by a group
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of child-placing agencies to facilitate the care and supervision of placed-out
children whose foster parents might move from one state to another. The
‘bureau grew to include 68 child-placing agencies.1 In 1921, the bureau was
reorganized as the Child Welfare League of America and became a leader for the
improvement of child placement throughout the United States. There is little
indication in the literature, however, that the practice of placing children
in boarding or foster homes out of state was being seriously challenged by
anyone at that time.

The volume of literature on child placement grew at a rapid pace as social
workers and others searched for standards by which to guide and improve the
out-of-home placement of children. However, interstate placement rarely sur-
faced as a matter of special concern. The literature of this period continues
to affirm a preference for home placement over institutionalization, and
stresses the importance of investigation and supervision of children placed
~ out of home. For example, in the published proceedings of the first White
House Conference on the Care of Dependent Children convened in January 1909,
the following statements appear which reflect the consensus of that era:

Home life is the highest and finest product of civiliza-
tion. Children should not be deprived of it except for
urgent and compelling reasons . . . .

As for children who for sufficient reasons must be removed
from their own homes, or who have no homes, it is desira-
ble that, if normal in mind and body and not requiring
special training, they should be cared for in families
whenever practicable. Such [foster) homes should be se-
lected by a most careful process of investigation, carried
on by skilled age:ats through personal investigation and
with due regard to the religious faith of the child.

After children are placed in homes, adequate visitationm,
with careful consideration of the physical, mental, moral,
and spiritual training and development of each child on
the part of the responsible home-finding agency is essen-
tial.

Notions of quality of care at that time did not seem to include a concern
for the possible effect that distances or a change in legal jurisdiction could
have upon the child or the kind of care received.

Sophistication in child placement grew during the early decades of the
20th century. The basic concerns of the first White House Conference on the
Care of Dependent Children were reaffirmed in the 1919 conference which dealt
vith child welfare standards. The Committee on Minimum Standards for the
Protection of Children in Need of Special Care adopted numerous resolutions.
Among them were the following:

Careful and wise investigations of foster homes is pre-
requisite to the placing of children . . . .
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A complete record should be kept of each foster home,
giving the information on which approval was based . . . .

Supervision of children placed in foster homes should in-
clude adequate visits by properly qualified and well-
trained visitors, who should exercise watchfulness over

the child"s health, education, and moral and spiritual
development.l16

Standards based upon these principles were later promulgated by the U.S.
Children's Bureau. Clearly, the expectations in regard to investigation of
foster homes, and subsequent supervision of children placed in them, is compli-
cated in the case of interstate placements. Still, there was no special
mention of this as a problem which needed to be addressed.

The literature on child care licensing focused primarily on intrastate
matters as one might expect. An important paper on this subject, written by
Ellen C. Potter in 1926, reflects an emerging concern with interstate place-
ments among child care authorities.l? Commenting on the broad range of
individuals and agencies involved in child placement, Potter observes that:

added to these individuals, agencies, and institutions
within the borders of a State, the State (Welfare) depart-
ment is beset on every boundary by irresponsible individ-
uals and more or less responsible agencies and institutions
which place dependent children over the State line and all
too often disappear without a trace, leaving the helpiess
child a charge upon an alien community.

The tone of her statement conveys a feeling of uneasiness over the
interstate placement of children and the apparent inadequacy of existing im-
portation statutes to deal with the situation.

Potter’s article contained an extensive proposal for the regulation of
both public and private agencies and boarding homes involved in child place-

ment. Of particular interest here is her proposal for dealing with the
interstate placement issue.

Perhaps one of the most baffling problems confronting a
State Bureau is that involved in the placement of children
over the State line by irresponsible organizations and in-
dividuals. The attempt to control these placements, up to
this time, has been for the most part ineffectual.

It would appear that a solution may lie in this suggested
procedure:

1. No individual or agency should be permitted
to bring or send any dependent child into the
State for the purpose of placement in an insti-
tution or family home without first obtaining a
license to do so from the public welfare
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department, or similar body, of the State in
which it is desired to effect the placement.

2., This license should not be granted unless
the application is accompanied by legal evidence
that the applicant is licensed (or certified) to
undertake child placement in the State from
which the child is to be brought.

3. A blanket bond should be furnished the State
into which the child is to be brought by the
agency or individual, which would be forfeited
in case of failure to remove a child who has be-
come dependent or delinquent within a specified
time limit.

4. A penalty should be imposed upon any native
of the State receiving a dependent child from an
unlicensed source either within or without the
State.

5. State funds should be made available for the
return to this legal residence of any child who
may have become a public charge or delinquent
within a specified number of years after place-
ment from outside the State . . .

If the checks upon child placement and adoption as pre-
viously indicated . . . seem to leave a loophole for
irresponsible placements, an additional legal precaution
might be added, as in the laws of Oregon, which specific-

ally forbids "private individuals . . ." to engage in
child-placing work and exacts a penalty for their so
doing.19

Potter's proposal acknowledges that interstate placements are particu-
larly troublesome. Furthermore, her approach combines elements found in the
import-export statutes with basic licensing concepts. Regulation of child
care was by this time no longer a new concept, but it is important to note
that Potter's proposal contains a clear attempt to impose some kind of regu-
lation upon the practice of interstate placement. However, a considerable
amount of time will pass before a major attempt is made to establish an
interstate mechanism capable of msnaging the interstate placement of children.

INTERSTATE COMPACTS (1950 TO 1960)

More than 50 years experience with import-export laws, and attempts at
regulation through licensing, demonstrated the need for a more effective
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mechanism by which to regulate and monitor interstate placements. The litera-
ture of the 1950-60 period focuses on a new approach to this problem—-the
interstate compact. Three compacts were developed between 1955 and 1960 which
deal with the interstate movement of children.

Frederick L. Zimmermann and Mitchell Wendell, two nationally recognized
authorities on interstate compacts, describe interstate compacts as legal
instruments which have the full force of statutory law in each party state.21l
In their early form, they were limited to bilaterial agreements used by states
to resolve boundary disputes. However, in the period between 1921 and 1940,
about 20 compacts of various kinds were adopted, including several which dealt
with pressing social needs.22 One of these compacts—-The Interstate Compact
for the Supervision of Parolees and Probationers (Parole and Probation Com~
pact)--is of particular significance because it served as the model for the
first compact dealing with the interstate movement of juveniles.

All 50 states had joined the Interstate Compact for the Supervision of
Parolees and Probationers by 1951, the first compact to have been adopted
nationwide. However, this compact was of only marginal use in serving juve-
niles.23 It applied only to persons who had been convicted of crime; thus
all adult parolees and probationers who were appropriate subjects for place-
ment in other states were covered, but only those juveniles who had been
convicted of crime, rather than adjudged delinquent, could qualify. Conse-
quently, out-of-state parole and probation were available to adult offenders
but not to juvenile delinquents.2 Obviously, the same limitations applied
to institutional commitments as well.

Bruce F. Burton, in his review of the events precedent to the development
of the first compact to address the interstate movement of juveniles, the
Interstate Compact on Juveniles (Juvenile Ccmpact), reports that a 1950 survey
of five states (Conmnecticut, Massachusetts, New Jersey, New York, and Pennsyl-
vania) revealed that there existed limited authority to place dependent,
neglected, or delinquent children with agencies located outside a particular
state.25 1In light of the problems identified in this survey, a compact for
juveniles modeled after the Parcle and Probation Compact was proposed. After
several early drafts had been circulated and reviewed, a final draft was ap-
proved in 1955 by attendees at a national Conference on Interstate Problems
Affecting Juveniles.26

Senator Robert C. Hendrickson, former chairman of a U.S. Senate Subcom-

mittee, expressed the following views in his comments on the conference
agenda.

It is, to my mind, an amazing commentary on.our attention
to the problems of children and youth that . . . . the
legal machinery has not yet been adopted that would permit
a juvenile on probation or parole to be supervised in
another state or for a runaway to be returned to his
parents . . . . Must the father of a child on probation
forego better job opportunities in another state because
we have been too busy--or have not had the ingenuity--to
work out sound legal procedures whereby the child can
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still receive probation services in the new state? Must
runaway children by the tens of thousands be dumped at the
county line to fend for themselves because we have not
been able to work out procedures for their safe and speedy
return? I can say that it is high time for us to get our
heads together and solve these problems . . . . What is
needed is a compact that will work with the minimum of
friction while at the same time preserving the essential
rights of the child and its parent. I hope that what you
emerge with will meet these criteria.

But there is one further area in the field of juvenile de-
linquency for which interstate compacts may prove most
beneficial. I am thinking of the need for compacts under
which two or more states would get together to jointly
erect and administer specialized institutions for the
treatment of certain types of problem children. It is ap-
parent that each state cannot afford to build separate
treatment institutions for the many different types of
problems encountered in the treatment process.27

The Interstate Compact on Juveniles was an almost instant success.28 Ten
state legislatures adopted it the same year in which it was approved by the
conferees in New York City. Sixteen more states joined the compact over the
next four years, and all but eight states were members by 1965--just ten years
after its introduction.29 Obviously, state legislators and others believed
that a ccmpact of this sort would be an effective method for dealing with the
interstate movement of children.

Wendell observed that, in the early years, the most extensive use of the
Juvenile Compact was in relation to out-of-state parole and probation super-
vision. He did not consider this surprising in view of the considerable body
of experience with supervision under the adult parole and probation compact.
The method of operation under the two compacts is very stimilar, and in some

states the same person has responsibility for interstate movement under both
compacts.30

It is important to note, however, that this compact does not focus di-
rectly on the issue of out-of-home placement of institutionalization in an
out-of~state facility. The compact facilitates the transfer of legal respon-~
sibility for supervision of juveniles on parole or probation while in another
state, but does not directly address the quality of care received while in the
out-of-state placement. It also establishes a mechanism for the return of
runaways, escapees, and absconders to the state of original jurisdiction,
which really is not a placement issue. Nonetheless, this new compact consti-
tuted a distinctly different approach to the interstate placement problem.
Furthermore, it was the only approach to date designed to put in place an
interstate network for regulating and monitoring the movement of these types
of children. Previous approaches were dependent upon the actions of individ-
ual states acting alone, often from a defensive position. The compact approach
moved the states into an affirmative posture.
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There were other compacts developed to deal with out-of-state placements.
Also in 1955, the year the Interstate Compact on Juveniles was available in
its final form, another compact was developed for the care and treatment of
mentally i1l and mentally deficient persons regardless of residence require-
ments, and authorized supplementary agreements for joint or cooperative use of
mental health resources.3l The Interstate Compact on Mental Health (Mental
Health Compact) affected a much smaller population of children placed out of
state, most of whom were in institutions. However, it expanded the number of

children being placed out of state with the assistance of an interstate com-
pact.

The third compact developed in this period that addressed the interstate
movement of juveniles was the Interstate Compact on the Placement of Children
(Placement Compact). As the name implies, this compact is broader in scope
than the other two. The Placement Compact provides a legal and administrative
means of permitting child placement activities to be pursued throughout the
country in much the same way, and with t.& same safeguards and services as
though they were being conducted in a single state.

The compact requires notice and proof of the suitability
of a placement before it is made; allocates specific legal
and administrative responsibilities during the continuance
of an interstate placement; provides a basis for enforce-~
ment of rights; and authorizes joint actions in all party
states to improve operations and services. All U.S. juris-
dictions and Canadian provinces are eligible. Consent of
Congress is not required until a Canadian province seeks
joinder.3

This compact was first adopted by New York in 1960, but only ten more
states had joined it by 1970. Zimmermann and Wendell assessed the slow adop-
tion of this latest compact in the following way:

For the most part, the spread of the compact was not
impeded by any negativism about either the principles in-
volved or their actual implementation. Rather, an absence
of knowledge concerning the compact and the absence of
sufficient means to assist States in learning of it and of
studying its technical aspects were the inhibiting factors.

But in 1972 a grant was obtained by the American Public
Welfare Association from the Department of Health, Educa-
tion, and Welfare (HEW) specifically to increase services
for the compact. Work under the grant began in earnest in
October 1972. It consists of a higher level of secretar-
ial services than was previously available; presentation
of information on a systematic basis concerning the compact;
and technical assistance to States studying the effect
which adoption of the compact would have for them.33

These efforts in the early 1970s were effective, and a total of 46 states
had become members of the compact as of December 1980.
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The Placement Compact was developed to remedy deficiencies %n the other
two compacts. As noted earlier, the Interstate Compact o? Juveniles really
did not directly address the need for a compact to deal with out-of-home .
placements made out of state. The driving force was Fo enable thg extension
of juvenile corrections services beyond state boundarles: Other interests .
came to be included, such as the return of runaways, Arﬁl?l? X of t@e compac
which enabled states to jointly operate corrections facilities for juveniles,
and the Out-of-State Confinement Amendment.3%

The concept of '"placement' seemed a secondary ?onsideratio? in ??e Inter-
state Compact on Juveniles. Burton noted that commitment of a juvenile Fg an
out—of-state institution was not possible under Article VII o? the Juveni e35
Compact, because that article applied only to those on probation or pﬁri e._
As a matter of fact, actions taken under Article VII were not really P ?ce
ments." The article provided for the continued supervision ?f th? juvenile
by authorities of another state, and only sanct%on?d'the ?e51dentlal (foiﬁer
home or parental) arrangement in terms of its v1ab11%ty with respect to e
intent of the terms of probation or parole. To put it anothe? way, th? iuve—
nile Compact was not a "placement" compact in the sense of be%ng a vehicle .
for arranging for out-of-home care in another state, whether in foster care o
a residential facility.

Perhaps an even greater flaw in the Juvenile Compact was the restriction
of its provisions to public agencies. Brendan Callanan and Mitchell Wendell
explained the problem this way:

The Interstate Compact on Juveniles made a start toward
solving the problem of what to do with adjydicated
delinquents for whom institutionalization in another .
state is desired, but it did not do so in a truly sa§1s—
factory manner. Article X of that instrument authorlzés
such interstate placements, but it does so in a way wﬁlch,
although not intentionally limiting, effective%y c?nflnes
the facilities that can be used to public institutions.

The reason is to be found in the phrasing of the Article.
It authorizes party states to make agreements with’one
another for the confinement of juveniles by providl?g
that a party state shall receive a”delinquent juvenile
"in one of its institutions. . , .

The use of tha word "of," if narrowly construed, confines
the meaning to facilities belonging to the party staFes.

A private treatment or rehabilitation center may be in a

state, but it cannot be an institution of the state.

A substantial need is to serve the special problem de%in—
quent who requires a sophisticated, highly individualized,
experimental, or unusual program of care and treatment.
There are all too few programs of such kinds. MosF of
those that do exist are conducted by private agencies—-
sometimes under religious auspices but also some secular
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organizations which happen to have become interested in
providing services for problem children. 36

For these and other reasons, the Placement Compact was developed.
"Placement" was defined in Article II(d) in this compact as:
the arrangement for the care of a child in a family free
or boarding home or in a child~caring agency or institu-
tion but does not include any institution caring for the
mentally ill, mentally defective or epileptic or any in-
stitution primarily educational in character, and any
hospital or other medical facility.

The compact applies to placements made b

y either public or private agencies
Or persons.

Placement of a child by his parent directly in an out-of-
home was also made possible under the Placement Compact. 37
that one of the main purposes of the Placement Compact was to curb the abuses
of the so~called "black market" placement of children for adoption across
state lines. Prior to the compact, private placements were possible, yet
such placements were always subject to the jurisdiction of the receiving

states under import/export laws. As a consequence, such placements, according
to Burton, were easy targets of abuse and harm.

state foster
Burton maintained

They seldom came to the attention of officials in the
Treceiving state, and often there was no machinery in the
sending state for enforcing such placements. It was pos-
sible to make such placements without any investigation,
with an unlicensed child-caring agency, and where such
placement should not have been made at all, The Child
Placement Compact remedies this by requiring that the
child cannot be sent until the appropriate public offi-
cials in the receiving state (Department of Social Welfare
in New York) find that the "proposed placement does not
appear to be contrary to the interests of the child."39

As the 1950s came to a close, the interstate compacts had become a widely
adopted mechanism for facilitating and managing the interstate placement of
children. However, the next decade will unsettle all of thisas a wave of
exposes reveal the weaknesses of the compact approach, and a broadside attack
is launched against the whole child care system in the country, including the
practice of placing children nut of state,

THE TURBULENT SIXTIES

The 1960s were turbulent years in the history of American social welfare
policy. The decade's first administration spoke of New Frontiers, which
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included an agenda of massive social welfare reform. The succeeding adminis-
tration continued with the War on Poverty and other Great Society programs.
Yet all was not well in the body politic. Social unrest was fueled by raised
aspirations and hope for things which seemed increasingly beyond grasp. The
proposed programs eventually bogged down in Congress as the administration
became beleaguered by the recalcitrant Vietnam War effort. Student programs
against the war merged with long-smoldering racial and economic discontent.
The decade ended with a law-and-order administration determined to achieve
social reform, but in a much different style than that of the Great Society.

During this period, significant challenges were made to long-standing
theory and practice in America's child welfare and juvenile justice systems.
Principal among these was a direct challenge to the confinement of children
in institutions. Attention focused more and more on the intervention process
and the class and minority bias which seemed to pervade these sytems. Although
the interstate placement of children was not yet an issue, other issues which
emerged in the 1960s set the stage for inquiry into the interstate movement of
children in the 1970s. Therefore, a brief look at these issues seems warranted
as a way of approaching the events of the 1970s.

Nonintervention in family affairs, and especially in matters of child-
rearing had for over half a century been the official position of child
welfare professionals and advocates. However, Gilbert Steiner, in recounting
the history of American child welfare policy, describes an important shift in
this position in the 1960s. Th2 previous restraint on intervention was chal-
lenged by a developmental philosophy which argues that:

it is not enough to protect children against abuse and
against the most dramatic and evident diseases like polio
and blindness, and it is not enough to throw a protective
cover over orphans and abandoned children. Without for-
saking these activities, it is said, government should
reach out to insure the maximum development of every child
according to his own potential.

The practical effect of a public policy based upon such a philosophy is
to broadly expand the base of services to children to include almost every
child. It also would constitute a move away from the traditional target of
child welfare services—-the dependent and neglected child.

According to Gilbert Steiner, the intellectual underpinnings for the
child development approach were the published works of J. McVicker Hunt%! and
Benjamin S. Bloom.%42 Both researchers concluded that the ultimate potential
of a person is established in the early years of life--the first five years
to be more precise.43 Most public services for children in general (public
education in particular) do not begin until age six, after the most critical
years are passed. ILf children pass through their most important period of
development before they ever become part of the education system, so the
argument went, then preschool developmental services should be as compelling
a public obligation as protection of preschool children against neglect and
dependence.44 Steiner acknowledges that:
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neither Hunt's Intelligence and Experience nor Bloom's
Stability and Change in Human Characteristics directly
triggered public policy activity. Whatever their import-
ance for later efforts to effect social policy change,
the short-run importance of these works was in the coin-
cidence of their timing with the political needs and
purposes of the Kennedy and Johnson presidencies.45

These ideas were later incorporated as a major component. of the War on
Poverty. Headstart and day care were the two most significant programs to
emerge from this new child welfare approach.

What is of particular importance in the context of this study on
interstate placement is that the "interventionists' achieved a breakthrough
in the historic reluctance to involve govermment in roles traditionally the
exclusive province of the family. Both the Headstart and day care programs
were designed specifically to remove children from impoverished homes for
e¥tended periods each day for same purposes that foster home care had been
historically used, namely, to isolate them from conditions associated with
dependency and neglect. Although participation in these programs was not
limited to children who were neglected, program sponsors acknowledged that
their intent was to prevent children from being permanently damaged by their
impoverished environment. Obviously, this goal was to be achieved through
community resources and without formally removing a child from the custody of
his or her parents. This community focus drew public attention, at least
momentarily, away from the large number of children still being removed from
their homes for reasons of dependency, neglect, and delinquency.

Another development in the child care field occurred in the 1960s--the
identification of child abuse as a major problem deserving public attention.
In 1962, Charles Kempe and his colleagues published a definitive study of the
problem which they called "The Battered Child Syndrome."46 A year later, the
Children's Bureau called a conference of experts to formulate recommendations
for dealing with the problem. This group recommended, among other things,
that states adopt mandatory reporting legislation.47 California passed the
first legislation and was soon followed by all the other states. Protective
service programs were also promoted as a way of dealing with child abuse
problems without resorting to criminal prosecution. The rather predictable
outcome of these laws, and the public attention given to the problem, was the

identification of a greater number of children as potential candidates for
removal from their homes.

Paradoxically, while child care professionals were urging broader public
intervention, at an earlier age than ever before and on a scale never before
attempted, another movement was developing that was intent on curbing the
broad authority of publig, agencies to take children from their parents on the
pretext of dependency, neglect, or need for supervision. Extensive literature
existed by the late 1960s that was sharply critical of social welfare policies
which separated children from their families by the thousands. Before the
decade ended, these advocates of children's rights had made household words
out of "right to treatment," "deinstitutionalization," and "mainstreaming.'
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A number of forces were at work during the 1960s which heightened
public concern over out-of-home care and, especially, institutionalization.
One was a growing body of research findings which seemed to document the
damaging effects of institutional life. Another was a concern over a lack
of due process for those being subjected to institutionalization. The
third was a growing concern for the rights of the confined and the conditions
of their confinement.

In the child care area, research findings reported in the 1950s and
1960s were very unsettling. In her review of research on child care insti-
tutions, Ann Shyne observed that the literature was impressive and growing.
Concern about the impact of institutional care on children was greatly
heightened in the 1950s by the publication of John Bowlby's review of re-
search, in which he concluded that children deprived of maternal care for
long periods early in their lives were likely to be severely handicapped in
their personality development.49 His publication prompted further empirical
research, some of which contested his conclusions .29 Although the picture
is mixed, Shyne concluded that "it is true that there 1is considerable evi-
dence that an institutional setting tends not to be conductive to the
optimal development of the young child and may, in fact, have some deleter-
ious effect on older children."5l Recognizing the mounting evidence against
institutional care for children, Rosemary Dinnage and M. L. Kellmer Pringle
wrote, in 1966:

The time seems to have come for research into residen-
tial child care to change its direction; the main focus
in the past years has been the effects of deprivation

and institutionalization on the child's development.
Having shown that these are generally detrimental, atten-
tion need now be given to how best to ameliorate unfavor-
able consequences.52

In light of tnis research, a heavy emphasis developed on placement of
children in family settings rather than in institutioms. Yet, as Alfred
Kadushin noted, in 1966 there were over 60,000 children in institutions for
the dependent and neglected, and 42 percent of all types of institutions for
children were primarily providing such care.”3 Although deinstitutionaliza-
tion was becoming a policy preference among child placement agencies, it was
clear that total substitute care in noninstitutional settings was still a
long way off. A national survey conducted by the Child Welfare League of
America in 1966 found that the most frequently cited factor that adversely
affected quality of foster care services was the lack of sufficient foster
homes.J4 Earlier, the league stated its renewed interest in standards for
institutional care was, in part at least, due to difficulties in finding a
sufficient number of suitable foster families for certain groups of children
and by concern about the effects on children of frequent replacements in
foster homes. The league noted that there was a growing disillusionment with
foster care because of the poor quality of service of many agencies.55

The growing body of literature on the adverse effects of institutional-
ization was complemented by research on the organizational aspects of the
juvenile justice, mental health, and child welfare systems. Sociologists
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and others became increasingly aware in the 1960s that there was a subtle
selection process operating in these social institutions. Evidence was
mounting that these systems were oriented toward the poor and minority pop-
ulation, that the more affluent were serviced outside the public social
service system, and that contact with public intervention agencies had a
stigmatizing or "labeling'" effect which conditioned how such persons would

be dealt with by others.56 Institutionalization was considered to be parti-
cularly stigmatizing.57

Shirley Jenkins cited a series of studies done in the 1960s showing that
America had developed not one but two social service systems for children:
one for the poor and the other for the more affluent. "In general, voluntary
agencies were providing treatment services to children who were not poor; the
public system was dealing with poorer children and doing little more than
diagnosis.'"58 She concluded that the majority of children served in what are
commonly known as child welfare agencies appear to be poor; it is a massive
welfare system for children.’? Studies of police and juvenile court cases by
Nathan Goldman revealed a similar pattern.60

Advocates of children's rights and of the poor became increasingly con-
cerned over the consequences of the class bias that seemed to operate in
these major social service systems. For example, Herma Hill Kay and Irving
Philips asserted that custody decisions were influenced by poverty, and
poverty itself gave rise to the need for such decisions.6l The consequence
is that poor children run a much greater risk of being declared dependent or
neglected and removed from their homes than other children, and often primar-

ily because they are poor. Martin Rein, et al. expressed their concern this
way:

Our main thesis is that a good part of the stability and
dysfunction in foster family care lies in the system's
class biases. In foster care, middle-class professionals
provide and control a service used mostly by poor people,
with upper-lower-class and lower-middle-class foster
parents serving as intermediaries. Their biases control
the goals of the system, its boundaries, and the quality
of care. A careful review of available data reveals
several important paradoxes. For example, though foster
care appears to place a premium on the nuclear family, it
does little to enable the child to return to his own home
or some other more or less permanent one. The result is
that foster care becomes a trap for many, and one to
which a good deal of stigma attaches.

There is a different pattern of substitute care for the
non-poor, such as private boarding schools or care by
relatives. Part of the larger system (but not reviewed
in this chapter) are services that quite avoid the need
for foster family care: day care, psychiatric treatment,
maids, day schools. These provisions render a different

standard of care, often without public intervention and
stigma.62
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They go on to make the link between class bias and stigmatization.

Although substitute care for middle-class children is
regarded as a service for the convenience of the family
rather than as an occasion for the reform of the child
and its parents, child welfare services take on a dif-
ferent cast. In this view foster care implies the need
for some form of "casework or other treatment service"
during the course of which public or charitable funds
will be expended. Because the population served by the
foster care professional is identified as having "prob-

lems," those who fall into the category are marked by
social stigma.

Once the system is limited to the poor (or black) their
stigma in turn defines the system. Moreover, the
reasons for placement of children of lower-income fami-
lies add further to the process of stigmatization,
because they are concentrated on parental problems.63

Rein et al. concluded that foster care is an example of a '"treatment"
system set up to aid the poor and the deviant, which also ensures that
society's worst suspicions about them become true and remain so.64 Helen
Stone's assessment of the state of foster care in America at the end of the
1960s indicated the mood of the period: "The strongest wind blowing is the

urgency of the need for change in the present system of foster care and the
recognition of it by those in practice.™65

The literature of the 1960s on the problems of the child care, mental
health, and juvenile justice systems quickly became grist for the legal
mills. The juvenile justice, mental health, and child care systems were
confronted with a wave of law suits attacking practices of long standing,
many of which did not stand up under legal scrutiny. In a series of land~
mark decisions, the U.S. Supreme Court handed down ruling after ruling
affecting change in the policies and practices of these systems.

Legal actions relative to child placement focused on two basic themes:
(1) is the placement (usually confinement in an institution) really neces-
sary and in the best interests of the child? and (2) are the conditions of
confinement harmful to the child? The former cases were based upon alleged
violation of the Fourth, Sixth, and 14th Amendments of the U.S. Constitution,
generally referred to as the due process amendments; and the latter were
based on the Eighth Amendment which forbids "cruel and unusual punishment."

Two landmark cases in the 1960s involving the juvenile justice process

had perhaps the most dramatic impact on the placement of delinquents since

the establishment of the %uvenile court at the turn of the century. The cases
of Kent v. United States®

and In re Gault were both directed at the absence of
due process in juvenile justice proceedings. Both cases are of importance to
the subject of this study because they dealt with dispositions which resulted
in confinement (placement). Much of the attention given to both cases, but
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especially to In re Gault, has centéered on what the U.S. Supreme Court re-
quired in the way of due process. However, the opinion of the justices in
In re Gault, quoting freely and extensively from the literature critical of
institutional care and thz juvenile justice system, reflected the general
skepticism of the day regarding the rehabilitative merit of institutionaliza-
tion. While not commenting directly on the right of the juvenile court judge
to commit Gerald Gault to a juvenile corrections facility, the justices
obviously did not want such a placement to be made without first according
the subject the fundamental requirements of procedural fairness.

Ultimately, however, we confront the reality of that
portion of the juvenile court process with which we deal
in this case. A boy is charged with misconduct. The
boy is committed to an institution where he may be re-
strained of liberty for years. It is of no constitution-
al consequence--and of limited practical meaning-~that
thie institution to which he is committed is called an
Industrial School. The fact of the matter is that,
however euphemistic the title, a "receiving home'" or an
"industrial school" for juveniles is an institution of
confinement in which the child is incarcerated for a
greater or less time. His world becomes "a building with
white-washed Walls,”regimented routine and institutional
laws . . . Instead of mother and father and sisters and
brothers and friends and classmates, his world is peopled
by guards, custodians, state employees, and 'delinquents"

confined with him for anything from waywardness to rape
and homicide.

In view of this, it would be extraordinary if our Consti~
tution did not require the procedural regularity and the
exercise of care implied in the phrase 'due process."

Under our Constitution, the condition of being a boy does
not justify a kangaroo court.67

The justices made it rather clear that their concern was institutional-~
ization (or the prospect of it). Elsewhere in the opinion, they added the

following clarification which further illustrates their concern over commit-
ment to an institution.

In reviewing this conclusion of Arizona's Supreme Court,
we emphasize again that we are here concerned only with
proceedings to determine whether a minor 'is a "delin-

quent' and which may result in commitment to a state
institation.68 '

Another line of litigation developed in the 1960s which directly
affected placement in mental health facilities and corrections institutions—-
the doctrine of a "right to treatment." The notion of a right to treatment
is generally traced to Morton Birnbaum, who first suggested that mentally
ill patients should have a constitutional right to treatment or be released
from confinement. He believed that mere custodial care under the guise of
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"treatment” is an unconstitutional deprivation of liberty. Since such
patients had committed no crimes, the institution must either accomplish its
rehabilitative function or give the patient freedom. 69

The landmark case in the mental patient's right to treatment was Rouse
v. Cameron.’0 In his review of right to treatment cases, Erwin Bandy notes
that in Rouse, while holding that one involuntarily committed to a mental
hospital has a right to treatment, the court gave the institutions some
latitude; the hospital need not show that the treatment would cure or improve
the patient as long as it demonstrated a bona fide effort to do so.71 A
series of cases heard subsequent to Rouse firmly established the legal doc-
trine of a right to treatment or release from a mental health institution.’2

Various writers, taking note of this new legal development, suggested
that it might also apply to juveniles confined in juvenile "treatment" facil-
ities.’3 While it was well established that the intent of juvenile correc-
tions was to rehabilitate rather than punish the juvenile offender, the
literature of the 1960s was replete with studies which challenged the prac-~
tical expression of that ideal.’% Although litigation using right to
treatment arguments in juvenile cases did not occur until the 1970s, clearly
the groundwork for it was laid in the mental health cases of the 1960s.

This brief overview of a very active period in public social policy
should be sufficient to document the widespread concern in the 1960s about
the kind of care given to children who "in their best interests'' were being
removed from their homes. The practice of placing children out of state had
not yet surfaced as an issue, despite the intense scrutiny being given to
the child care and juvenile justice systems. Rather, the major goals seemed
to be to introduce due process to the system; to force improvements in the
conditions of confinement for those who needed institutionalization; and to
remove from institutions to more 'mormalized" living arrangements those who
did not represent a clear threat to public safety.

As the 1960s came to a close, some important events were developing.
Several major study commissions were about to release reports calling for
major changes in the American justice, welfare, and mental health systems;
deinstitutionalization was soon to become a major national goal; and, im-
bedded in the litigation of the 1960s, another legal concept would soon have
special impact on the interstate placement of children--the principle of
least restrictive alternative.

THE 1970s: A DECADE OF CHANGE

The critical mood of the 1960s continued into the 1970s, but now an
agenda for bringing about change was beginning to emerge. It was in this
period that concern for out-of-home care began to focus on the interstate
placement issue. At the national level, the child development approach to
child care encountered an unexpected withdrawal of political support. After
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nearly two years of wrangling, Congress finally passed the Comprehensive
Child Development Act of 1971, the most comprehensive pre-school bill ever
enacted, only to have the president unexpectedly veto it with a stinging
message of rejection.75 This veto effectively ended the drive for child
development legislation at the federal level.’6

Interest in foster care was still running high in some states in the
early 1970s, however. For example, the Citizens' Committee for Children of
New York released a report which documented the 25-year child welfare crisis
in New York City and the lack of an adequate response to it.’7 Another re-
port was issued in 1971 by the Ad Hoc Committee on Foster Care of Children
of the New York State Board of Social Welfare.’/8 Both reports spoke of
serious deficiencies in services for out-of-home care for New York City
children, and offered recommendation. However, neither report addressed the
issue of out-of-state placement, perhaps because the practice was not used
to a great extent at that time.

The first media attention to the issue of out-of-state placement was in
1972 in Massachusetts. Critics of Massachusetts' deinstitutionalization
program charged that the former populations of the closed state training
schools were placed in private out-of-state institutions, some of them in
foreign countries.’9 The rapid closing of the institutions required the
hasty establishment of new private services, and it was necessary to place
some juveniles out of state. Whatever the reason, or the numbers actually
placed, it is of interest here to note that out-of-state placement was being
condemned as an undesirable outcome of the closing of the corrections facil-

ities. It was the first public attention to be given the issue in more than
ten years.

The commissioner credited with the Massachusetts deinstitutionalization
trend, Jerome Miller, moved to Illinois in 1973 to assume responsibility for
that state's child welfare agency. He found nearly 1,000 Illinois children
placed out of state, many of them in Texas.80 A study was commissioned for
children placed in Texas and a policy for immediate return of children placed
out of state was established.8l The discovery that children were being
placed out of state was met with news stories on alleged abuses to children
in these out-of-state facilities. The findings of the study indicated that
Illinois wasted dollars in payment for services of unacceptable quality and
for services that in some cases were not needed. Abuses abounded; some
children were physically abused, and most were judged to be psychologically
abused. In addition, there was abuse in the administration of medication.
Licensing procedures by Texas were declared inadequate and the lack of
monitoring allowed institutions to receive more children than their allowable
capacity. The report concluded with recommendations regarding monitoring
practices, placement procedures, administrative restructuring, alternatives
to be made available to courts short of placement, reforms for administering
guardianship responsibilities, and compensatory education opportunities for
the children returned from Texas.

In Texas, meanwhile, the media began exposing unlicensed child care
facilities holding out-of-state children. The Texas House of Representatives
responded by establishing a Committee on Human Resources to study child care
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in Texas. Public hearings were held and it soon became obvious that:

Texas is presently unable to legitimately claim that all
children receiving out-of-home care are receiving the
minimum levels of care and treatment which we feel is
this state's responsibility to guarantee.82

Shortly after the committee began its deliberations, Texas was confronted
with the Morales federal court decision, and a few months later with the Gary
W. decision, the latter involving Louisiana children in Texas institutions.
The committee's report was not issued until November 1974, but by then remedial
steps had already been initiated. The Morales decision was an important one
in the right to treatment litigation. The plaintiffs, in a class action suit,
detailed a number of abuses, including physical beating of inmates, substand-
ard facilities, and inadequate treatment programs. The U.S. Circuit Court
held that the institutionalized juveniles of Texas had both a state statutory
and a federal constitutional "right to treatment."83 1In an extensive 200-page
memorandum to its opinion, the court addressed the principle of least re-
strictive alternative.

An important incident of the right to treatment is the
right of each individual to the least restrictive alter-
native treatment that is consistent with the purpose of
his custody . . . .

This principle, as it relates to an institutionalized
juvenile's right to be free from unnecessary and arbi-
trary restrictions placed on his freedom of movement,
speech, and privacy, has already been discussed. Yet the
principle has another, perhaps more significant corcllary

. ° . .

Just as the state cannot mechanically hospitalize every
person found to be mentally ill,. . . it may not institu-
tionalize every child that the state's courts declare to
be a delinquent. Yet, the testimony at trial established
that the Texas Youth Council seldom, if ever, places a
child committed to its care in any situation except a TYC
institution. Moreover, testimony of expert witnesses at
the trial was practically unanimous that not all of the
children committed to the custody need institutionaliza-
tion. Estimates of the number who did require care in a
secure residential facility ranged from ten percent to
fifty percent. The TYC has explicit statutory authority
for using community-based programs to effect the treatment
of children committed to its care,. . . but has chosen to
ignore that grant of authority and pursue institutionali-
zation as its sole alternative. This choice is not
permissible under the Constitution.8%

The Morales case against Texas was quickly followed by a class action
suit in Louisiana involving the placement of mentally retarded, emotionally
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disturbed, and other Louisiana children in Texas institutions. The plaintiffs
in Gary W. et al. v. State of Louisiana claimed that the placements deprived
them of treatment rights to which they were entitled under the Constitution
and federal statutes and, further, "the mere fact of their placement in out-
of-state facilities is itself a denial of adequate treatment and therefore
violates federal statutory and constitutional rights."85 To support their

claim that out-of-state placements were per se illegal, the plaintiffs asserted
that the:

primary objective of institutional treatment must be the
reintegration of children into their families and home
communities . . . . The family of a child placed in resi-
dential treatment in Louisiana has the opportunity to
participate in the child's treatment program and life by
visiting the child and having the child make day or over-
night visits home . . . . When institutional care is
required it should be afforded nmear the parent's home; its
goals must be the return of the child to the home; and the
placement of the child must be in accordance with the in-
exorable application of "least restrictive alternative:"
that is, the kind of treatment that is both nearest the

home and imposes the least of all possible restrictions on
the child's freedom.

While the right to treatment has chiefly been used to get an individual
to appropriate treatment without regard to state boundaries, the Gary W. case
was an attempt to use the principle to withdraw children from placemeﬂfg.

Even though the Gary W. court granted plaintiff's relief, it did not hold that
the right to treatment, federal law, or the Constitution provides a blanket
prohibition on out-of-state placements. The Gary W. court held:

What is required is that the state give thoughtful consid-~
eration to the needs of the individual, treating him
constructively and in accordance with his own situation,
rather than automatically placing in institutions, perhaps
far from home and perhaps forever, all for whom families
cannot care and all who are rejected by family or society.

' ?he court rejected the plaintiffs' claims that legal principles forbid
Louisiana officials from placing children in Texas institutions and require
them to place children in their own communities.

The Gary W. court's refusal to issue a blanket prohibition on out—of-
state placements is consistent with other decisions that examine an individ-
ual's right of association with family and friends. Although premised on
other comstitutional grounds than the right to treatment, these other cases

examine how far a state may remove a person in custody from family and
friends.86

. The intensity of the media coverage of the Illinois, Louisiana, and Texas
issues aroused concern in other states. Probably one of the more important
works to date was a book written in 1976 by Kenneth Wooden, Weeping in the
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Playtime of Others: America's Incarcerated Children.87 Wooden's book
attracted considerable attention. He argued that incarcerated children are
the victims of the very system that was established to serve them. It is
written in the tone of an investigative reporter with the intent of inciting
the reader to action. One chapter deals with the interstate commerce of
children. The book relies heavily on secondary sources and, although there
was so little reliable information about interstate placement, the anecdotal

illustrations sometimes strain credibility when they are purported to be
typical.

Others also have recounted "horror stories" of interstate placement
practices across the country. On September 21, 1975, Seth Kantor, in an

article for the Washington Post entitled "Interstate Business: Troubled
Youngsters,' wrote:

In each case, the youngsters involved are from other
states, shipped off at public expense to privately oper-
ated facilities in what has become a booming new "child
care" industry.

Kantor estimated that at least 15,000 children between 1973 and 1975 had
been sent to facilities which had been "springing up across small towns and
rural America" at a conservative cost of $120 million in public dollars.
Kantor highlighted stories of substandard and inadequate facilities, little
accountability, and extreme physical and mental cruelty.

The same themes were repeated on August 14, 1977, by reporter J. C.
Barden in a page-one New York Times article entitled "Human Welfare Groups
Concerned over Dispersal of Problem Children." In this lengthy article,
Barden estimated that 20,000 children had been placed in institutions in other
states. This practice represented a growing trend of placing-out, particular-
ly the hard-to-place child--the juvenile delinquent, the retarded, the
neglected, and the physically handicapped.

. The media pressure continued. Also in 1977, NBC broadcast a radio story,
Out of State, Out of Mind," on the placement of children from New York and
New Jersey in foster care institutions in other states. The media also were
zeroing in on unlicensed child care facilities which housed a number of out-
of-state children. The CBS weekly news documentary program, "Sixty Minutes,"
explored several such facilities during its October 22, 1978, broadcast, en-
titled "Brother Roloff." According to CBS news correspondent Mike Wallace:

The Reverend Lester Roloff is a south Texas evangelist
who's been preaching the Gospel and rﬁnning homes for
wayward children, girls and boys, for the last 30 years.
And he's been in trouble with the State of Texas about it
for the last ten years. We heard about Brother Roloff,

as he is known to his followers, through newspaper reports
that said some children had to be taken to his home in
handcuffs, that his homes were like prisons, and that
children in his custody were punished physically so
severely that the State of Texas has taken him to court .88
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In a case which went up to the U.S. Supreme Court,89 the State of Texas
was granted the right to close down Roloff's unlicensed homes for children,
to which Brother Roloff responded: '"The Supreme Court has shot the Holy
Spirit out of the saddle."90

The extensive media attention given to the issue spurred a number of
inquiries into interstate placement. After the Illinois, Louisiana, and Texas
experience was widely publicized, other states became concerned and launched
studies of their owm.

A series of studies have been made of the interstate placement of chil-
dren in New York, and in New York City in particular. Although some children
had been placed out of state by New York state agencies since 1957, the prac-
tice apparently was not extensively used until the early 1970s, when the state
began to deinstitutionalize its developmentally disabled population.9l A
"least restrictive environment" class action suit was brought against the
state's Willowbrook facility for the developmentally disabled in 1973, and a
consent decree required the state to immediately begin placing members of the
class in alternative residential settings, many of whom were placed out of
state.

Barbara Blum, then—commissioner of the New York Department of Social
Services, in testimony before the New York City Board of Estimate on September
8, 1978, described the situation as follows.

Several factors have contributed to the need to place
children with special needs outside of the state. First
of all, it must be recognized that the foster care system
in New York State historically has not provided care for
the more disabled and older children in need of placement.
Such children had been cared for, instead, in state facil-
ities. In the late 1960s and early 1970s, the operating
budgets of these developmental and psychiatric centers
were reduced drastically resulting in cutbacks in staff
and significant changes in admission and discharge poli-
cies.

Admissions were closed to many children requiring special
care who would have gained admittance easily a few years
earlier. Similarly, discharges were more likely to occur
during this period particularly if a child was ready for
transfer from a children's psychiatric unit to an adult
facility . . . .

This situation was made more complicated by a great deal
of activity in the courts, activity for the most part
initiated to protect children in institutions to improve
available services. The Willowbrook case is the best
known of these court cases and may have the greatest im-
pact on relevant service design for the future.
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When the impact of these changes first began to be felt
in the early 1970s, the foster care system, including a
number of voluntary agencies, struggled to develop new
programs. Despite the overall inadequacy of this re-
sponse, some exceptional programs were created to meet
the unique needs of children who are autistic, profoundly
retarded, violent and/or physically disabled . . . .

The fiscal crisis in New York State significantly altered
the feasibility of this interim solution. Program de-
velcopment came to a complete halt as agencies--public and
private~-grappled to save existing services. Since no
facilities were being developed to provide alternative
care, out-of-state placements from New York City continued
at a rate of approximately 100 placements each year.92

As deinstitutionalization continued and searches for less restrictive
settings within the state were frustrated, more and more children were placed
in settings outside of New York. A 1976 study of out-of-state placement by
the New York State Division for Youth, released in 1977, brought public
attention to the issue in New York. The report found that at least 804 New
York children were in placement out of state at that time, and the number was
on the increase.?3 The trend was to turn to out-of-state facilities to pro-
vide treatment for those children who were hardest to place or the most
troubled--those with severe emotional problems or multiple handicaps.94
Problems the report identified included broken communication between the
children placed and their families, inability of New York agencies to evaluate
and monitor the quality of these programs, and the fragmented responsibility
for children placed out of state. Centralized information on these children
was found to be inadequate, and in some cases nonexistent.

In 1977, the New York Civil I.iberties Union filed a class action suit on
behalf of 350 New York City youngsters (Sinhogar et al. v. Parry et al.),
testing the authority of New York officials to place youth in out—of-state
facilities.”

In addition to due process and equal protection claims, the plaintiff's
complaint challenged out-of-state placements because the institutions in-
volved "are not authorized agencies as defined in Social Services Law 371(10)
and which are not visited, inspected or supervised by the New York State
Board of Social Welfare.'" Other defects of the placements cited in the com-
plaint included noncompliance of the out-of-state facilities with New York
standards for child care institutions, failure to assure that the programs
are appropriate for each child's needs and, by implication, the discouragement
of the development of appropriate facilities within New York.

In response to these events, Howard L. Fasher, a Democrat-Liberal from
Brooklyn and chairman of the New York Assembly Child Care Committee,
introduced a bill before the legislature that would:

(1) Establish a quasi-public, nonprofit corporation to
care for children presently not served by programs within
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New York. These children are often patients released by
state mental hospitals who are severely disturbed, vio-
lent, retarded and/or handicapped.

(2) Require state approval of all out-of-state placements;
and

(3) Mandate annual state inspections of all out-of-state
institutions caring for New York children. It would also
require that visits between parents and children placed
out of state would be arranged twice a year.96

Although the bill did not pass, it was evidence of the level of public
concern in New York over out-of-state placement of children.

The controversy continued on into 1978 as the state attempted to cope
with the problem of bringing children back to New York. The political pres-
sure continued to mount. Manhattan Borough's Andrew J. Stein urged the city
to stop placing its severly mentally retarded children in out-of-state insti-
tutions. Stein also urged that the children that were presently out of state
be returned home. Stein's charges stemmed from an unannounced inspection of
two facilities in Florida by members of his staff who reported that the chil-
dren were not being properly supervised.97

In October 1978, the New York State Council on Children and Families
delivered a 27-page report to Governor Hugh Carey outlining steps the state
was prepared to take to deal with the out-of-state placement problem.98 On
January 17, 1979, the New York State Supreme Court ruled on the Sinhogar case,
declaring the placing of foster care children in out-of-state institutions to
be unconstitutional. By this time, the number of New York City children
reported to be in out-of-state placement had been reduced to 290.99 Shortlv
thereafter, Governor Carey announced that the state would end its policy of
sending handicapped children out of state for education and treatment, and
all children currently out of state would be returned by April 1, 1980.100

As public attention focused on out-of-state placement in New York,
neighboring New Jersey was also becoming aware of similar problems. It, too,
had experienced closing of its larger institutions.101 1In 1975, the New
Jersey Citizens Committee for Children, a voluntary group, examined long-term
residential care for New Jersey children.l02 The study reviewed general
placement practices in the state and highlighted out-of-state placements in
its report. However, the practice did not surface as a controversial practice
until the release in 1976 of an evaluation report on 76 treatment centers
used by the New Jersey Division of Youth and Family Services (DYFS), prepared
under the auspices of the Turrell Fund, a private or-anization in East Orange
that has assisted needy children with grants for 41 years,.103 Commenting upon
the report, Robert B. Nicholas, Chief, DYFS' Bureau of Residential Services,
acknowledged that New Jersey lacked enough qualified foster homes and resi-
dential facilities, resulting in the need to send more than 600 children out
of state.l04 Nicholas was quoted as saying:
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We prefer to keep these kids in New Jersey because we
believe the child should be as close to his home commun-—
ity as possible. Right now, those we send out of state
are kids with the severest emotional problems. It's
unfortunate that we don't have a sufficient number of
facilities for them in New Jersey.l05

One institution identified in the report was the Montanari Residential
Treatment Center in Hialeah, Florida, which had been the subject of a CBS
"Sixty Minutes" documentary in November 1976. The televised program was
highly critical of the facility which, at the time, reportedly had 34 New
Jersey children placed there by the DYFS. The Public Defenders Office filed
a motion in Essex County Juvenile and Domestic Relations Court in January 1977
to block the return of two youth to Montanari after having spent Christmas
vacation with their parents. The judge was so incensed by what he had learned
that he opened the hearing to the media, saying '"The people are entitled to
know about this situation at Montanari, and I want the case covered by the
media. 106

The New Jersey legislature promptly launched an investigation and held
hearings on the problem. While the legislators were conducting their probe,
the New Jersey Office of the Public Advocate conducted a study of its own
which was released in April 1977. The report was highly critical of state
policy and called for immediate remedial action.107 The legislative study
was completed June 30, 1977.108 The report stated that DYFS supervises 11,000
children placed outside the homes of their natural families. Of this number,
613 are placed in residential care centers outside New Jersey. The children
placed outside New Jersey are generally described as "hard to place' because
they are older, a_gressive, or severely disturbed youth who have been or would
likely be rejected by New Jersey facilities. Less than 50 percent of the
cases reviewed by this study had been referred to in-state agencies before
being placed out of state.

Of the cases studies, most of the children placed out of state were re-
ferred to DYFS by parents or schools. Social workers did not follow DYFS
policy regarding residential placements, as documented by case files. In 53
percent of the files studied, there was no evidence that the child had been
rejected by a New Jersey facility prior to out-of-state placement. In general,
it was reported, out-of-state facilities are no more sophisticated than some
of the centers in New Jersey. Children are placed in some of the out-of-
state residential facilities because they are referred and accepted--not
because the programs offer unique services not available in New Jersey.

Later that same year, the DYFS issued its own report and offered a plan
for returning children to New Jersey as quickly as possible and restricting
future placements to facilities no further than 50 miles from the New Jersey
border.109 The report notes, however, that the move to return children to
New Jersey has been opposed by some parents, stating that there had already
been some resistance from-the parents of children who have been precluded
from going to prestigious out-of-state facilities due to the plan.
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During this same period, the Virginia General Assembly launched an in-
quiry into child placement practices in Virginia. Unlike the situation in
New Yq;k and New Jersey, the study was not in response to a law suit or media
expose. Pursuant to a house resolution passed during the 1976 session, a
Subcommittee on the Placement of Children was established within the Committee
On Health, Welfare and Institutions of the House of Delegates. The subcommit—

tee held meetings and hearings throughout 1976 and submitted its report early
in 1977.110

The subcommittee included professionals from the major child-serving
agencies in Virginia. Agency heads or their delegates, along with lay persons
were all asked to present certain information at each of these meetings. A
great deal of statistical data reflecting numbers of children in placements
and costs of such placements was gathered.

The primary thrust of the concluding section of the report was that
little new or startling information was brought to light by the efforts of
the subcommittee. However, it was time for action by the Virginia General
Assembly. Virginia child-serving programs needed to be enhanced and upgraded
within the state so that fewer out-of-state placements would be necessary.lll

In 1978, the Colorado Office of Planning and Budget conducted a study of
out—-of-home placements, largely out of concern over escalating costs and
case loads, crises within individual facilities, an absence of indications of
program effectiveness, and service delivery problems.ll2 The focus of the
study was on out-of-home placements in general. However, the report acknow-
ledged that a significant number of children were in out-of-state placements
due to a perceived lack of Colorado resources to provide treatment. The
report contends that "Colorado (should) move to develop the placement resources
within the state that would virtually eliminate out~of-state placements."
While acknowledging the need for a few out-of-state placements because of the
prohibitive cost of providing services to meet unique needs, the study con-

- cludes: '"Out of state placement severely hampers resolution of the problems

of the family and the child."113

These state-~specific studies indicate that crossing state lines to
secure placements for children greatly accelerated in the 1970s, largely as
a by-product of the deinstitutionalization movement begun late in the 1960s.
Local services simply were not available in sufficient numbers in some states.
In order to comply with public policies calling for the removal of certain
children from mental hospitals and large congregate training schools, agency
officials turned to the purchase of services wherever they could be found--in
the state or out of state. Then came the least restrictive alternative law
suits and public exposé% of abuses suffered by some children placed out of
state. Beginning about 1975, the practice of placing children out of state
became highly controversial. By the end of the 1970s, a number of states had
reversed their policies, as the reports reviewed above have documented.
Although there was evidence that some children suffered from out-of-state
placement, the potential benefits of such placements seemed to be obscured.
Each study called attention to poor monitoring of placements and lack of
information about them, but the states were "under the gun" to bring the
children home rather than to improve the out-of-state placement process.
Barbara Blum, in her testimony before the New York City Board of Estimate,
cautioned about the problems that will accompy this change in placement policy.
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As we contemplate how best to mobilize our reso?rces,fail
of us must be careful not to opt for easy solut%gns, o
the problem we confront is one of great complexity.

often not considered a "placement'" in the same sense as foster care or insti-
tutional placements are, Hunt's study identified some aspects of the inter-
state movement of children that are germane to the current study.

Perhaps the
most relevant are her findings regarding the interstate compact.

We must be mindful that in-state placement does not alziys
produce greater accessibility for families. P;égraiz n
Connecticut or Pennsylvania are often closer than prog

in Western New York.

The principle of continuity of care must be cogizizrii;e
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impact of moving these young persons, . . -
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Costs for the programs needed Wllllge hlgh.t W202u§§y21c31
ts as well as costs

acknowledge that labor cos ] ysiea”

space are greater in our state than in most others

variation in state law and practice.

covered in her research, Hunt stressed the importance of making the compact
arrangement work.

Relatively few respondents even mentioned the Interstate
Compact on the Placement of Children. One respondent from
a state that is a member of the Compact reported that some
" agencies in Cémpact member states seem unaware that their
state is a member. Since the Compact is the only instru-
nent yet devised to deal with at least some of the problems
cited by respondents, it seems clear that it must become

more widely known and understood. Its potentialities must
be fully explored.ll7

This situation appeared particularly distressing because of the great
In describing the obstacles she dis~

It appears that the only way incompatibility between laws
of scome states can be resolved is by agreement among all
states on the principle that the jurisdiction of the
Interstate Compact and that the designated agency in the
receiving state be clearly authorized to act for the agency
holding guardianship responsibility in the sending state.l18

In conclusion, Hunt made this observation.
s
i i i d to be reshaped. Tax payer
Community attitudes will nee . s
will neez to understand the programs Wwe are prigos%nﬁoazur
that such programs can be integrated sugcessfu yl%zical
community life. A great deal of education and poli

leadership is needed to accomplish these changes.

The basic impediment to the facilitation of interstate

adoption is that NO ONE IS NOW IN CHARGE of regulating it

on a nationwide basis. The Interstate Compact on the

Placement of Children, when fully understood and adminis-

tratively supported, offers a framework for centralizin

. X of the New York Council on Children authorit? fgg resoiving differences, and for dividing y
d FIl??% EariziiZA iﬁiguzzZieziri;t;Zr testimony before the Board of . responsib;lity between participating’members.119
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Estimate.

Hunt's study identifies a major weakness in the compacts--lack of aware-~
ness of them by those who make placement decisions. A great deal of time had
been vested in the compacts throughout the 1950s and 1960s. Subsequent re-
search in the 1970s will further document Hunt's concern about the poor
administration of the compacts. Her strong endorsement of the Interstate
Compact on the Placement of Children indicates, however, that compacts were

still’ considered a major mechanism by which to manage the problems of inter-
state placement.12

While we may all agree that as a matter of pziicyriizpzzzis
t-of-state, ep
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1inical considerations, and S . 115
- nrvices, which are closer to children's homes. documentary on the Montanari facility in Florida, the Council of State Govern-
priate sorv ? ments (CSG) launched a national study of the problems of developmentally
disabled individuals placed in out-of-state facilities.l2l The CSG study,
prepared on behalf of the Developmental Disabilities Office of the U.S.
Department of Health, Education and Welfare, concluded that the practice of
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out-of-state placement was not a problem in itself. The critical issue is
whether each placement is subjected to rigid restrictions to assure that it is
in fact the most humane and practical decision.l12

Three national studies on the issue were released in 1978. The Children's
Defense Fund (CDF) had completed a two-year study of the current status of
child placement in the United States.l23 Interstate placement was given major
attention in the report, although the purpose of the report was to determine
how well public child care agencies were carrying out mandated responsibilities
to children placed out of their homes; how effective existing laws covering
out-of-home placements were; where local, state, and federal policies and
practices fail to meet the needs of these children and their families; and what
can be done about it.124 TIn the area of interstate placements, the CDF found
that many states did not know how many children were in out-of-state residen-
tial facilities. The data revealed "tremendous variation from state to state
in reliance on out-of-state placements. Several states accounted for large
numbers of children, while others sent only a few children out of state.'125
Information on children entering into their states was almost nonexistent.

The CDF study seemed to confirm what the state-specific studies had shown
concerning the type of child generally placed out of state. The report stated
that "two types of children appear to be the most likely candidates for out-of-
state placement: adolescents who are retarded or who have behavioral or emo-
tional problems and multiply handicapped children needing specialized treatment

resources. They are also likely to be children who have been rejected by in-
state agencies.'126

The CDF found regulation of interstate placement generally ineffective.
Although state policy generally requires that an out-of-state facility be
licensed, the CDF respondents acknowledged that the requirement was not always
followed. No state required that the out-of-state facility meet its own
licensing standards; it merely accepted whatever standards the other state set.
They also noted the overreliance of placement workers on the promotional liter-
ature provided by facility entrepreneurs. Only ten states reported the use of
on-site visits to facilities in other states, and even among these states the

review did not match the rigor with which an in-state facility would be
evaluated.

The CDF study indicated a serious breakdown in the interstate compact
mechanism.

Our survey revealed that participation in the compact
appeared to have had little impact on the knowledge of
state officials about children out of their own state, or
on state efforts to protect such children more effectively.
All but one of the states unable to provide data on num-—
bers of children sent out of state were Compact members.
Many Compact states could not tell us the numbers of chil-
dren entering the state. Three of the six states requiring
on~site reviews of the children were Compact members; three
were not. Six of the ten states conducting some kind of
on-site facility reviews were Compact members; four were
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not. Compact membership, in short, appears to have little
effect on the extent of a state's effort to control out-of-
state placements and monitor what happens to the children
in them.l127

The report recommended that the Interstate Compact on the Placement of
Children be strengthened to include clear protections for children in out-of-
state placements, a delegate from the sending state should be required to
periodically visit the child and the facility, and the compact secretariat
should be responsible for maintaining national data on the extent of inter-
state placements.

A second study released in 1978 was published by the Council of State
Governments, and was the precedent to the current study.128 CSG, in conjunc-
tion with the Academy for Contemporary Problems, undertook a feasibility study
in three states to determine the accessibility, retrievability, and reliabil-
ity of certain types of data related to the interstate placement issue. The
belief was that a national effort might be ill-advised unless it was first
determined that the requisite data could be obtained. The feasibility of such
a national study was established and indicated what records are likely to
exist, what information is not retrievable, and the best sources for various
data elements. This study also found that, typically, cognizant state
officials believed they were aware of practically all the interstate placements
which involved their state, but that, in reality, they knew of a relatively
small portion of the children sent or received across state lines. The report
also contained a review of current law affecting interstate placement and
interstate compacts which showed that most statutes authorizing judicial or
executive agency placements of children out of their own homes do mot limit
such placements to in-state care. In fact, geographic restrictions of any
kind are rare.l29

A third report was issued in 1978 by the New York State Council of Volun-
tary Child Care Agencies entitled Where Are the Children? The report was
based upon an academic thesis written by Adeline Bliven at Rutgers University.
Under the auspices of the state council, Bliven surveyed the interstate compact
administrators to secure information regarding state procedures for processing
interstate placements. Her conclusions generally followed those in the Chil-
dren's Defense Fund study.

The major conclusion of this study is that very few states
have centralized information on either their procedures
for placing out-of-state or the children placed out-of-
state. The same is true in situations where non-resident
children are received into a state.

Data revealed that while the majority of states are party
to the ICPC, very few states utilize it as a mechanism for
control and accountability of placements of children in
out-of-state facilities. In the majority of states, sever—
al or more departments in the child welfare and related
systems, have autonomy and authority to place children in
out-of~state residential facilities. Also, in most of the
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respondent states, voluntary agencies place autonomously,
and proprietary agencies do so in 9 of the states . . . .
Furthermore, in most states there is no coordinated sys-
tem for evaluation and monitoring of facilities in-state
and out-of-state that accept non-resident children.

While a majority of respondent states indicated their
Social Service Department made evaluations of facilities,
these same states reported that other units of the social
welfare system also made evaluations. Many states re-
ported they did not know if other units made evaluations

s o .

As noted in the summary of findings, very few states knew
the number of the children they placed out of state or
received into their state either in terms of total numbers,
or, more specifically, by handicapping condition or length
of time in placement . . . . States able to report at all
on these issues indicated that children sent out of state
or received into a state had "very special needs," but
without specificity as to what these needs were. If
states themselves have no central registries or character-
istics of these children, they can be in no position to
determine if frequency of a type of child in their state
warrants creation of a public or voluntary agency in-state

to care for youngsters with a particular need or group of
characteristics . . . .

Finally, the survey indicated that most states reported
no central mechanism for control of payments for services
purchased from out-of-state facilities. Substantial sums
of money are spent sending children to specialized facili-~
ties out of state. Centralizing this information would
‘give a state the real figure as to suczh cost.130

These reports confirm the lack of knowledge about interstate placement of
children, and a general concern about the welfare of children so placed, but
a reluctance to outright condemn the practice. The interstate compacts are
still seen as a potentially useful method for dealing with the problems iden-
tified, but they have as yet failed to provide the type of coordination and
management envisioned for them. The major problem with the compact approach,
as identified in these studies, is the general disarray of the child placement
process. Until control over child placement is centralized, these reports
contend that the compacts cannot be effective.

A review of the 1970s would not really be complete without some mention
of two major pleces of federal legislation which have and will continue to
heavily influence child placements; both were enacted in 1975. Public Law
94-142, the Education for All Handicapped Children Act of 1975, requires that
all handicapped children and youth defined as mentally retarded, hard of
hearing, deaf, orthopedicslly impaired, other health impaired, speech impaired,
visually handicapped, seriously emotionally disturbed, or learning disabled
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are guaranteed appropriate special education and related services.l3l More-
over, specially designed instruction to meet the unique needs of the child
must be provided at no cost to parents or guardians. The heart of the law is
assurance from participating states that they will provide to all handicapped
children an education in the "least restrictive" environment; in other words,
to the maximum extent possible, handicapped children will be educated with

children who are not handicapped. According to Mary McCaffrey and Scottie
Higgins:

The act, an affirmation of numerous court decrees, prior
federal law, and progressive professional instructional
practice, reflects the decade of dramatic changes in the
legal and power relationships between handicapped chil-
dren, their parents, and the educational system. Concepts
such as "right to education,' "due process," and others
now are an inseparable part of the instruction of handi-
capped children. In addition to being child oriented, the
Education for All Handicapped Children Act takes into
account the need for parent, teacher, and instructional
support. Furthermore, the handicapped child's right to a
free, appropriate public education in the least restric-
tive educational environment has been reaffirmed with the
enactment of Section 504 of the Vocational Rehabilitation
Act of 1973, the basic civil rights guarantee with respect
to discrimination against the handicapped.l132

In the same session, Congress enacted the Developmentally Disabled
Assistance and Bill of Rights Act of 1975 (P.L. 94-103). 1In delineating the

" rights of the developmentally disabled, the act requires that services ''be

provided in the setting that is least restrictive of the person's personal
liberty." 1In addition, the act (Section 132) requires that a percentage (not
less than ten percent the first year, 30 percent for succeeding years) of
funds allotted to each state be used to "eliminate inappropriate placement in
institutions." Other provisions of the act relate to deinstitutionalization
with their emphasis on early screening, coordination of community providers,
and support for establishment and maximum utilization of community resources.

Both of these acts are built on the least restrictive alternative princi-
ple which developed out of the right to treatment litigation of the 1960s.
They provide the federal impetus for state deinstitutionalization of many of
the children previously subject to out—of-home care. Clearly, early efforts
at deinstitutionalization fueled the interstate movement of children in the
mid 1970s and this federal mandate of a broad, least restrictive environment
policy could have the same repercussions. It remains to be seen if the
federal and state governments can raise the resources necessary to fulfill
the objectives set forth in these two significant pieces of legislation
without inadvertently supporting residential placements to settings considered
less restrictive in environment but located at some distance from the
children's homes, even out of state. :
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CHAPTER 3
LAW OF INTERSTATE PLACEMENTS!

The interstate placement of children is a practice of obscure and virtually
unexamined legality. 1In practice, courts and executive agencies, through offi-
cial decisions and informal concurrence, send children across state boundaries
for placement in facilities and institutions far from their home communities.
Basic questions concerning the legality of this practice seldom appear to have
been asked. Do courts and executive agencies have authority to send children
out of their home states? Even if legislatures have granted such authority, are
there constitutional impediments to the practice? What certainty do sending
states have that their out-of-state placement orders will be honored in
receiving states? What continuing legal control, beyond mere cessation of

payments, can a sending state exercise over a child receiving residential care
in another state?

The law of interstate placements easily divides itself into two parts. One
part, considered in this chapter, involves the few court decisions and statutes
which touch issues related to interstate placements. The second part is com-—
posed of interstate compact provisions which attempt to regulate the practice of
interstate placements. The principal compacts--the Interstate Compact on the
Placement of Children, the Interstate Compact on Juveniles, and the Interstate
Compact on Mental Health--are discussed in Chapter 4.

THE CONSTITUTIONAL SETTING

In recent years, the interstate placement of children has come under the
scrutiny of federal courts. Courts are being asked to rule ou the legality of
state practices which result in the placement of children from one state in
institutions located in another state. One recent case, Gary W. et al. v.
State of Louisiana, which has received wide attention, resulted in the removal
of all Louisiana childreu who had been placed in Texas institutions.2 Gary W.
was a class action on behalf of Louisiana youth who had been placed in Tesiden-
tial facilities in Texas, either by the direct action of Louisiana state offi-
cials or with the financial support of the Louisiana state government. The
plaintiffs claimed that the Texas placements deprived them of treatment rights
to which they were entitled under the U.S. Constitution and federal statutes
and, further, "the mere fact of their placement in out—of-state facilities is

itself a denial of adequate treatment and therefore violates federal statutory
and constitutional rights."3

To support their claim that out-of-state placements were per se illegal, the
plaintiffs asserted that the:
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primary objective of institutional treatment must be the
reintegration of children into their families and home
communities.... The family of a child placed in residential
treatment in Louisiana has the opportunity to participate in
the child's treatment program and life by visiting the child
and having the child make day or overnight visits home....
When institutional care is required it should be afforded
near the parent's home; its goals must be the return of the
child to the home; and the placement of the child must be

in accordance with the inexorable application of "least
restrictive alternative:” that is, the kind of treatment
that is both nearest the home and imposes the least Jf all
possible restrictions on the child's freedom.4

The Gary W. court decided the case on "right-to-treatment” principles, an
evolving concept of constitutional law. Cases involving the right to treatment

are premised on due process and equal protection grounds and Eighth Amendment
principles.>

Typically, these cases arise in sltuations where the state exercises custo-
dial powers over an individual and restricts his liberties. The statutory
ratiopr=le underpinning the state's assumption of custcdial powers 1s the
individual's need for some type of treatment, rehabilitation, or therapeutic

services. For the most part, right-to-treatment cases Involve mental patients,
prisoners, and institutionalized juveniles.t

Where courts have held that individuals have a right to treatment, the right
is approached as a quid pro quo: 1f the state justifies restrictioms on an
individual's liberties by his need for services, then the state must provide the
needed services so long as the libertiles are restricted. If the state does not

or cannot provide the services, it loses its legal basis for restrictions upon
the person's liberty.

The concept of the right to treatment does not necessarily encompass all
legal challenges to iuterstate placements. Where interstate aspects arise in a
right-to~treatment case, other peripheral issues, such as a court or executive
agency's legal authority to make those placements, are likely to arise and
overshadow the right-to-treatment issue.’

While the right to treatment has chiefly been used to assure an individual
appropriate treatment without regard to state boundaries, the Gary W. case was
an attempt to use the principle to withdraw children from placements. Even
though the Gary W. court granted the plaintiffs relief, it did not hold that the
right to treatment, federal law, or even the U.S. Constitution provides a
blanket prohibition on out of-state placements. The Gary W. court held:

What is required is that the state give thoughtful consider-
ation to the needs of the individual, treating him-construc-
tively and in accordance with his own situation, rather than
automatically placing in institutions, perhaps far from home
and perhaps forever, all for whom families cannot care and
all who are rejected by family or society.8
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The court rejected the plaintiffs' claims that legal principles forbade
Louisiana officials from placing children in Texas institutions and require them
to place children in their own communities.

But the a priori thesis that Texas and all other states than
Loulsiana are tainted must be rejected. Each child must
receive proper care wherever that child is placed. What is
proper must be determined separately for each child based

on that child's personal attributes and needs. What is
proper for a particular child includes consideration not
only of whether the child should be placed in an institution
or treated in the community; it also includes consideration

of the kind and geographic location of the institution or
place of treatment.?

The Gary W. court's refusal to issue a blanket prohibition on out-of-state
placements 1is consistent with other decisions that examine an individual's right
to association with family and friends. Although premised on other constitu-
tional grounds than the right to treatment, these other cases examine how far a
state may go to remove a person-in-custody from family and friends.

Much court action, particularly in the criminal and juvenile areas, neces—
sarily involves interference with family relationships. Dependency and neglect
statuses presume that a court must interfere with a child's family relationship
for his own protection. Yet, some recent challenges to judicial and bureau-
cratic actions have been partially on interference with family relationships.

One early mention of the notion of a right to family and friends appears in
In re Gault, where the conditions that give rise to due process rights include
confinement in institutiouns that remove a child from "mother and father and
sisters and brothers and friends and classmates.”l0 In the Gault case, which
did not involve interstate placement, the U.S. Supreme Court nevertheless held
that where confinement deprives a child of family and friends, due process safe-
guards should not be denied. Similarly Morales v. Turman criticizes the use of

Texas juvenile institutions that remove juveniles great distances from their
home communities.ll

While an individual's association with family and friends was not legally
sufficient to determine the outcome of the litigation, some legal significance
appears to be evolving.l2 For example, due process rights attach when the state
brings dependency or neglect proceedings to affect a child's relationship with
his parents.l3 Similarly, there is an increasing tendency to accord even to

children some legal protection for their "imperfectly formed” relationship with
a foster parent.lé4

To date, one case has clearly addressed the issue of "family and friends" in
an Interstate placement context. In a New York case, Sinhogar v. Parry, the
trial court clearly held that the family relationship is an interest protected
by the due process clause.l5 Before the state can interrupt this family rela-—

tionship by placing a child in another state, some procedural protection must be
afforded this family interest.
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The Sinhogar case involved placements of a number of New York children in
Florida, New Jersey, and Virginia facilities. In granting due process protec-
tion, the trial court focused on the location of placement and its significance.

The interest in the instant case is not the removal of the

child, but where the child should be placed geographically,
once there is removal from the home. 16

As in the Gary W. case, Sinhc - woceeds on an assumption that some type of
placement, resulting in the remov. ¢ — child from the parents' home, was
necessary. This assumption sharp.y ..uses the cases not on removal from home
but on the geographic location of the resulting placement.

Geographic location, the trial court held, was significant because, in the
Sinhogar placements, parental rights had not been terminated and, under appli-
cable New York law, continuing associational obligations are placed on the
parents for their children. Thus, the location of the placement affects a
parent's ability to fulfill these associational duties. The Sinhogar trial
court's opinion is interesting because it is the parents' obligations and not
the children's associational interest with the parent which gave rise to due
process rights.

As outlined by the trial court, the associational obligations of a parent
under New York law which are affected by geography are:

Continued parental legal guardianship.
Consent to Surgery.

Consent to marriage.

Consent to armed services enlistment.

Legal representation of the child's interest.
Plan for the child's future.

Visit the child in placement.

For the last obligation (visiting the child in placement) under New York
law, failure to visit or contact a child in placement can result in termination
of parental rights on the grounds of neglect.

In summary, the Sinhogar trial court viewed the foregoing obligations:

as evidence of the legislative recognition of the natural
parent's continued role, participation, privilege and
obligation with respect to the child's upbringing.17

Besides its views on the associational interests involved, the Sinhogar
trial court ruled that the procedures used by New York officials in making the
interstate placements denied the plaintiffs' due process rights and that, impli-
citly, their rights to treatment were also denied.

The New York officials appealed this lower court finding to the New York
Appellate Division. On review, the Appellate Division held that due process was
adequately protected by the existing review procedures accorded by New York law
to foster care placements and that, for foster care placements at least, any
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"treatment” accorded to a child was limited as
; much by legislat -
minations as by a child's needs.l8 y egislative deter

Regarding due process requirements, th
R e Appellate Division first outlined
the several review procedures which it considered to be constitutionally ad:-

quate. Citing t
wTote s g two recent U.S. Supreme Court cases, the Appellate Division

New York's review procedures are more extensive than those
found acceptable in Parham or Smith, especially since the ICPC
mandates independent review procedures by both the seanding
and receiving state. While it is conceded that not all of
ICPC's requirements were met, such non-compliance, which may
as already noted, give rise to liability, does not imply ’
inadequacy of the review and challenge procedures them~
selYes.... We recognize, of course, that New York's

review procedures fall short of providing the type of

review and challenge which plaintiffs seek. They

advocate a pre-placement hearing to determine whether
out-of-state placement is in the child's best interest
whether it would produce undue hardship and whether ’
equivalent facilities are available within the state.

A review procedure 1is not constitutionally defective
however, merely because alternate proposals might offer &ore
elaborate or comprehensive review mechanisms. Due process
is satisfied if the procedure adequately safeguards any
interest which 1s constitutionally protected. We find that
New York, in its assumption of the parental role, has ade-
quately protected in terms of due process, whatever interests
the child or the parent might have.l9

i As Fo the right—-to-treatment claims, the Appellate Division reviewed
stinctions between the situation of delinquents, PINS (Persons in Need of
Supervision), and foster care children. The Appellate Division wrote:

Since children in foster care, such as plaintiffs, do not
have the same need of rehabilitative treatment for anti-
social behavior as a delinquent or PINS child and cannot

be subjected to the same degree of deprivation of liberty
such as a commitment to a training school or secure facility
a rational basis exists for the statutory distinction ’
between the delinquent or PINS child's right to rehabilita-
tive treatment and the foster child's right to basic care....
We hold, therefore, the plaintiff's rights are limited to the
programs the legislature has made available and the exis-
tence of a bona fide treatment at the foster-care facility.Z20

Other aspects of the Appellate Divisilon's opinion are particularly signifi-
cant for legal issues surrounding interstate placements. Like the Gary W
court, the Appellate Division indicates that the mere crossing of a state.boun—
dary does not have compelling legal significance. In its discussion of the

impact that interstate placements have on !
a parent's i
Appeallate Division wrote: P visitation Tights, the
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Although many factors affect visitation, of which distance
and the availability of travel funds and mass transportation

are only a few, the mere crossing of a state boundary is
not determinative.2l

This statement, as well as the Gary W. holding, suggest that state bound-
aries, per se, are of little legal significance in a court's evaluation of the
legality of an interstate placement.

The second feature of the Appellate Division's Sinhogar opinion which is of
particular interest is its use of the Interstate Compact on the Placement of
Children (ICPC) as a source of legal authority for officials to make placements.
The plaintiffs argued that their placements were in violation of a specific New
York law. The Appellate Division read the ICPC, also predicated on statutory
enactment, as authorizing the interstate placements. To the Appellate Division,
the ICPC is both a procedural mechanism and an authorization for interstate
placements. Yet, in none of its holdings does the Appellate Division reject the
emphasis placed by the Sinhogar trial court on the associational interests of
the parents and children. The Sinhogar decision may be useful authority in
other states for clarifying the state's interstate placements, despite ambi-
guities that may be found in other statutes.

Two recent decisions of the U.S. Supreme Court were handed down that will
affect the development of the legal notion of family and friends. In the two
children's mental health commitments cases, Parham v. J .R. and Secretary of
Public Welfare v. Institute of Juveniles, the Court discusses the relationships
and interests to be considered in mental health commitments.22 ynlike the

Sinhogar decision which focuses on a single party's interest in retaining a

close tle between a parent and child, these two cases suggest a tripartite anal-
ysis of interests: those of the child, the parent, and the state. These cases
are premised on a possible dichotomy between a parent's and child's interest
because the decisions arose to challenge the action of parents in committing
their children. Obviously the family relationship is not discussed as a child's
right. Nonetheless, the decisions may be useful in developing the protected

family-and-friends concept. The Court acknowledges that these parental

interests have a primacy over the state's relationship to a child. In the con-
text of interstate placements, such discussion is suggestive that not only can a
child object to an interstate placement because of its impact on the parent-—

child relationship, but a parent also can interpose an objection on the same
basis.

STATUTORY AUTHORITY FOR COURT—ORDERED OUT-QOF-STATE PLACEMENTS

Most juvenile court statutes provide a wide range of dispositional options,
regardless of the type of adjudication. Typically, the court is given options
ranging from home placements to institutional commitments. Also, typically,
these dispositional alternatives are not identified by aany geographical limita-
tions restricting court placements to within state borders.23
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Can a court commit a youth to an out-of-state facility without specific
statutory authorization? The few older court decisions on the question do not
permit courts to make such placements, while the more recent decisions tend
toward construing court dispositional authority as broadly as possible in these
situations. One 1947 Missouri case, In re Church, held that a court could not
commit a youth to an cut—of-state institution under a statute that was awkiguous
on the point.24 Similarly, a former Michigan statute was interpreted by :ino
state attorney general to preclude out-of-state placements.25 One Pennsylvania
court, without reference to a specific statute, held that:

the action of the (trial) court placing (the child) under
the jurisdiction and subject to the control of laws of
another state and in the control of an institution not
responsible to the ccurt making the order or the laws of
this Commonwealth, cannot be sustained.26 (parenthetical
material added)

More recent cases, however, declded under statutes just as nonspecific as
those considered by the Michigan attorney general and the Church court, take
more expansive views. Three recent cases involving out-of-state placements give
broad interpretation to their courts' authority to control placements,27

The statutory authority to place a youth in "some other suitable place” is a
dispositional power common to juvenile court laws. "Suitable" might be
construed to include or exclude out—-of-state placements. Two cases have held
that a juvenile court may make out—of-state placements under this statutory
wording. In Reyna v. Department of Institutions, Social and Rehabilitation
Services, an Oklahoma court construed its powers to place a dependent child "in
the custody of a suitable person elsewhere” to give it authority in choosing
between homes in Texas and in France.28 One interesting feature of this case is
the court’s possible concern that a significant difference existed between the
two competing placements. It would surely lose continuing jurisdiction over the
child only if the placement were into the French home. The court nevertheless
decided to place the child in the French home when it was determined to be a
better placement, in the court's opinion, to the other options presented.

The second case iInvolved a Georgla statute that permitted placements with.
"some other suiltable person.” Georgia had enacted the Uniform Juvenile Courts
Act which, in addition to placement with other suitable custodians, also has
specific provisions authorizing out—-of-state placements.29 The court, in In re
A.S., permitted the placement, holding that either statute was sufficient to
legitimize the court order.30

Statutes with Specific Geographic Limitations

Since juvenile courts are creatures of statute, their dispositional author-
ity is based on the construction of statutory wording. The specifics of each
state's statutes, therefore, are important in understanding out-of-state place-
ment authority. For the most part, dispositional statutes are silent on the
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question of geographic limitations; a few states, however, do have relevant laws
that circumscribe the dispositional powers of juvenile courts in geographic
terms.,

Indiana is unusual in limiting a court's dispositional powers to either
institutions "situated in the State of Indiana" or to "child placing agencies in
the state,”3l The one exception to these geographic limitations occurs when an
Indiana court is requested to approve a guardian'’s request for a change of a
ward's legal residence to another state.32

Although courts in many states may place children out of state on their own
authority, executive agencies normally may not do so without court approval.
Authority requiring juvenile court approval for out-of-state placements may be
found in Idaho, Utah, and Wyoming,33 In these states, even 1f the juvenile
court commits a youth to a local private agency which later decides to place the
youth out of state, the agency must return to the court and obtain consent to
the out—of—-state placement.,

Statutes with Specific Authority to Place Out of State

States that have enacted the Uniform Juvenile Courts Act, or variations of
it, such as Georgia, Louisiana, North Dakota, and Tennessee, permit their courts
fairly wide and detailed authority regarding out-of-state dispositions.34
Portions of the uniform act attempt to address the problem presented when the
family of a child who is under the court's jurisdiction plans to relocate in
another state.

The uniform act also permits a court to make out-of-state placements to a
"suitable person in another state.”35 An interesting feature of this provision
is that, if the other state has also enacted the uniform act, the sending court
may request the juvenile court in the receiving state to assign a probation
officer or other official to supervise the child in placement. No mention is
made here regarding the use of interstate compacts. As a matter of practice,
reciprocal supervision usually takes place in most states through a compact,
regardless of the adoption of the uniform act and despite the authority of the
courts to make such placements directly. However, there are numerous instances
of court-ordered placements which avoid state procedures that were adopted to
implement transfers under existing interstate compacts.,

A third feature of the uniform act is the power given to receiving state
probation officers and other officials to visit, counsel, control, direct,
apprehend, and return children to the court of original jurisdiction. This last
provision of the uniform act is, in effeect, a grant of comity to cover the
discretionary decisions of the receiving state probation officers related to
juveniles who have not been adjudicated by local courts.

Oregon has one of the more detailed statutes authorizing out—~of-state
dispositions.36 The Oregon statute permits such placements when:
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(1) There is an applicable interstate compact,

(2) There is an agreement with another state, or

(3) There is "an informal arrangement” with another state
permitting the child to reside there while on probation
or under protective supervisicn, or to be placed in an
institution or with an agency in another state.

The Oregon statute also contains the significant limitation that different
legal categories of juveniles cannot be commingled in out-of-state placements to
an extent greater than that permitted under Oregon law. This provision should
be of considerable interest to other states, given current attempts to legislate
a standard of "least restrictive environment.”

A common statutory provision, found in many state juvenile codes, permits
juvenile courts to place children out of state if the circumstances there are
comparable to what the courts would expect in theilr own states. For example,
some states require that the out-of-state facility be licensed by an agency in
the receiving state "analogous" to the agency which licenses such facilities in
the sending state.37 Missouri juvenile courts are permitted to place juveniles
in out~of-state associations, schools, or institutions, if the agency in the
receiving state overseeing the importation of children gives its approval.38
North Carolina permits 1its juvenile courts to place out of state where it will
result in the return of a nonresident child to his home state.39

EXECUTIVE AGENCY AUTHORITY FOR OUT-OF-STATE PLACEMENTS

Similar to statutes affecting juvenile court powers, those laws authorizing
local and state executive agency placements seldom mention geographical limita-
tions., As an example, Nebraska's Department of Correctional Services 1s per-
mitted to "use other public facilities or contract for the use of private
facilities for the care and treatment of children in its legal custody."40
Whether this permits out—of-state placements 1s not clear, but it is the typical
phrasing in statutory descriptions of executive placement authority. Curiously,
Nebraska has some subsequent statutory language which seems to indicate that
out~of-state placements are authorized or, at leasi, not forbidden. Still
referring to the Department of Correctional Services, the statute continues:
"Placement of children in private or public facilities not under its jurisdic-
tion shall not terminate the legal custody of the department,” This wording
still contains ambiguity: the reference to "not under its jurisdiction" might
signify geography, or the department's lack of authority over private facili-
ties, or a division of authority between several state departments, each hav1ng
some responsibility for services to children.

Another Nebraska statute regarding the Department of Correctional 3Services
has a specific reference to placements in other states., In this statute, the
department is authorized to place a person in an institution "in another
jurisdiction” or "to an out-of-state institution.” Whether these two phrases

should be read in pari materia (i.e., construed together) is not clear, but it
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is probably safe to assume that the lack of clarity on this point in the first
statute gave rise to the latter statute.%l

Reference to out~of-state placement authority may be clear or ambiguous. In
Louisiana, the Division of Youth Services, Department of Health and Human
Resources, in developing a regional system of child care institutions, is
directed to establish them "in or near places in the state."42 vermont empowers
the commissioner of the Department of Corrections (for delinquent children) and
the commissioner of the Department of Social and Rehabilitation Services (for
CHINS) to place children in "private or public agencies of the community where
their assistance appears to be needed or desirable,"43

Alaska and Connecticut have specific authority for executive out-of-state
placements. Alaska's Department of Health and Social Services is empowered "to
arrange for care of every child inside or outside the state.#4 This authority
appears consistent with the historical evolution of social services delivery in
that state. Before and since statehood, Alaska has availed itself of facilities
in the "lower 48," particularly in California, Colorado and Washington.
Connecticut authorizes the commissioner of the Department of Children and Youth
Services to transfer children "to any approprlate resource or program adminis-
tered or available to the department . . . within or without the state under
contract with the department."45 The commissioner of the then Department of
Social Services is given authority to "make reciprocal agreements with other

states and with agencies outside the state in matters relating to the super-
vision of the welfare of children."46

Michigan is unusual in that an executive department is authorized to "“place
a state ward in a public or private agency incorporated under the laws of
another state or country and approved or licensed by the other state or
country,” an obvious recogniticn of its proximity to facilities in Canada.47
Missouri's Division of Youth Services, Department of Social Services, is
authorized to place children out of state, when it appears that plans for a
child's rehabilitation have been made in some other state and the parents and
director of the Missouri department give their approval to such placement.48

Delaware's Division of Social Services, Department of Health and Social
Services, is given limited out-of-state placement authority when it concludes
that a dependent child is improperly placed. Although not specified, it appears

that this power only applies to children who were brought into the state under
its importation statute.49 In other words, this appears to be a replacement
authority only.

EDUCATIONAL PLACEMENTS

Unlike statutes concerning juvenile courts and juvenile corrections agencies,
statutes dealing with education authorities more commonly address the issue of
interstate placement of children in a very direct fashion. The education statutes
more frequently address the two central legal issues of interstate placements:
the authority to make interstate placements and the legal procedure used to make
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the placements. In state education codes, it is common to find clea? statements
of whether such placements can be made, and the legal method appropriate to
effect the placements.

For the most part, these statutes focus upon the educational ne?ds of
“special" children, variously described as developmentélly or learning dlsabied,
handicapped, visually impaired, blind, deaf, o? exceptlo?al. The more ricen
statutes appear to be written following the stimulus ?f increased federa
interest in the special educational needs of these children.

Statutes of Receiving States

One category of education statutes includes tho§e oldgr tradégional laws
establishing state-operated schools for deaf and.bllnd c?lldren. Fzr thgbmost
part, these statutes contain provisions for recelving‘chlldren~—t§ey gscrl.e
the circumstances under which out-of-state children might be re?elved into in-
state institutions, either public or private, which operaFe their own schools.
Most of the older statutes clearly permit out-of-state children to be
received.5! Some state laws are ambiguous on the point.32 A few states prohi-
bit state schools from receiving out—of-state children.33

For the majority of statutes which permit out-of-state children.to-be
received, two conditions are commonly required for out-of-state admissions.

First, a contract regarding tuition must be made. Second, an out-of-state child

may be received only if his admission does not displace an otherwise qualified
in-state child.

The admissions statute for the Arizona School for the Deaf and Blind is
typical in its requirements.

A. . . . persons who are not residents of the state may be
admitted to the school if its capacity will pgrmit, but

no person shall be received into or retained in ?he.school
to the exclusion or detriment of those for whom it is

especially founded. N
B. Children from other states and countries may have the

benefit of the school by complying with the conditions of
admission for state citizens and by advance pay?ent to the
superintendent of an amount fixed by the board.

Curiously, only one of the modern education—for—the—hand%capped.statutgs
directly addresses the question of receiving out—of-state children into private

education programs. The Maine statute reads:

Any other state or subdivision thereof, or any Private
person, firm or agency may contract with any prlYate school
in the State to provide special education for children who
are not residents of this State.d>
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Statutes of Sending States

A few statutes affecting state schools for the blind or deaf contain sending

authority, as well as the authority to receive children from other states.,
Arkansas' statute is an example.

The Arkansas School for the Blind, is hereby authorized to
expend available funds for the purpose of sending children
under the age of 21, who are deaf as well as blind, for which
there are no facilities for education in this state, to any
school, institution, or other place outside the State of

Arkansas providing a qualified program of education for
such children,56

Only a few of these older statutes authorized such sending of children out
of state. Modern special education laws, however, reflect just the opposite
trend. The dominant characteristic of these laws is that they generally broaden
the oppotunities for utilizing out—-of-state schools. Statutes within this
group, usually described as "special education" statutes, typically cover broad
classifications of children with special educational needs within the public
school systems. The children covered by this category frequently include the
same types of children previously discussed; namely, exceptional, developmen-
tally or learning disabled, special needs, mentally retarded, autistic, and emo-
tionally, physically, or mentally handicapped.

The statutes in this category basically address sending, not receiviug,
authority. Most of the statutes authorize state education departments to send
children to out-of-state schools. Because special education statutes are
enacted specifically to extend a state's obligation to provide education to all
students, including handicapped children, the likelihood of interstate place~
ments increases in these cases. The very exlstence of these laws suggests an
apparent recognition that the special needs of some handicapped children might
not be met by the educational resources available within a particular state.

Thus, in most special education statutes, some provision is made for out-of-
state placement authority.

Twenty~eight jurisdictions authorize out-of-state placements for special
education. The Alaska statute provides an example.

The identified exceptional child may be sent out-of-state
for special education if the child resides in a district or
school attendance area where the education program offered

is not appropriate for the needs of the child and if the
Commissioner of Education determines it is not feagible for
the child to be enrolled in a special program in the state.57

These sending statutes have several similar characteristics. The most com-

mon one is that they contemplate a contractual approach to accomplish the place-
ment. Rhode Island's statute is an example.
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For the purpose of providing such care, maintenance and
education, the said department of education shall have power
to contract with any institution having or furnishing facili-
ties for such care, maintenance and education of blind chil-
dren in this or any other state at the contract price within
the amount appropriated therefor,28

The use of contracts as the legal mechanism for interstate placements is
noteworthy because it contrasts with the approach found in the juvenile court
statutes. What juvenile courts attempt to accomplish through court orders, with
concommitant ambiguities concerning comity, and full faith and credit, education
authorities achieve by the straightforward legal mechanism of contract. This
contractual approach is consistent with the historical pattern adopted in educa-
tion statutes to deal with many other interstate problems. It is found, for
example, in state education laws providing for contracts between school
districts in different states which have a contiguous state border to build or
operate joint school districts or to make tuition payments.5? The contractual
approach is also found in the traditional statutes, discussed above, permitting
out-of-state children to attend state institutions for deaf or blind
children.60

The second most common characteristic of the special education laws is the
required involvement of state agencies in the process. State education depart-
ments may simply be mandated to promulgate rules and regulations which local
education officials must follow;6l it may limit authority to make the placement
to the state agency;62 or it may be that the state agency must approve the pro-
posed out-of-staté program, facility, or curriculum.3 This third aspect, which
could have ramifications in such other areas as the licensing of out-of-state
child care facilities, is largely unexplored and without developed legal
authority.

Most state involvement in interstate special education placements is
obviously through state departments of education. Rhode Island, however, has a
curious statute which, in addition to placements through the state department of
education, also authorizes the governor to make such interstate placements,%4

Less common characteristics of these special education statutes are
limitations of out-of-state placements to only out-of-state public
institutionsb3 or to out-of-state private institutions.66

Twenty-one statutes (perhaps reflecting incipient notions of “"family and

friends") require participation by a child's family in an interstate
placement decision.67

Some states' special education statutes do not directly address the question
of interstate placements. The Arizona statute is an example.

A school district or county school superintendent may con-
tract with and make payments to, other public or private

schools, institutions and agencies approved by the division
of special education, within or without the district.68

67
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Such statutes as this are simply ambiguous on the question of interstate
placements. There is no clear legal doctrine which provides a definitive reso-

lution of the issue. Necessity, however, would dictate that each state would
resolve the question of enablement in one way or the other.

There is a certain irony which emerges when federal and state policies are
examined, each within the context of the other. The federal law underpinning
these modern state statutes is frequently described as intending to "mainstream"”
exceptional children, to treat them as any other children. The means of
accomplishing that objective was to require school districts to be financially
responsible for educating all children within their jurisdictions, regardless of
the difficulties or handicaps which certain children might possess.69 yet, the
resulting state laws implementing these federal objectives have resulted in

clarifying and establishing clear authority for handicapped children to be sent
out of state,

Prohibitory Statutes

A few statutes limit education agencies' authority by preventing out—of-
state placements for special education. Alabama's statute establishes the limi-
tation by prohibiting funds from being spent "for training and education outside

the State of Alabama.”70 The Missouri statute also establishes a limitation for
both local and state education agencies.

If the board of education of the district finds that no ade-—
quate program for handicapped or severely handicapped chil-
dren is available in nearby districts or through public
agencies, it may contract with non-profit organizations
within the state. . . . If the state board of education
finds, after investigation by the state department of edu-
cation, that no adequate program for the handicapped or
severely handicapped children is available in nearby dis-
tricts or through public agencies, the state board of

education may contract with non-profit organizations within
the state./l

LICENSING STATUTES

Licensing is the predominant method used by states to obtain information and
apply standards to the care which children receive in placements outside their
own family homes. There is an enormous variety of licensing statutes among the
states./2 Childcare faciiities, foster homes, group homes, boarding homes,
maternity homes, orphanages, and mental health facilities are typical subjects
of the states' many licensing laws. These statutes describe the regulations as
licensing, permission, inspection, certification, or approval. These terms are
usually employed by legislatures with great discrimination, to either require
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certain agencles to conform to or to avoid administrative regulations within the
state. For example, education departments “"certify” school programs in residen-
tial institutions which they do not “"license.” In states where corrections and
social services are delivered by different state agencies, group homes for
delinquents are "approved,” because only the social services agency can
license.’3 The procedural characteristics of these statutes, however, are quite
similar. They typically include inspection, reporting, and the application of

standards. Most licensing statutes apply to facilities; some apply to facility
operators. /4

A principal characteristic of most licensing statutes is that they are
directed at facilities within the liceunsing state's boundaries., The apparent
statutory objective 1s to regulate child care within the licensing state.

This intreortate orientation can be found even in the federal legislation
which 1is relate¢s to some of the childcare licensing activitiles of the state. In
the federal law establishing AFDC-Foster Care categorical assistance, the empha-
sis is entirely intrastate. Section 608 reads:

The term "foster family home"” means a foster family home
for children which is licensed by the State in which it is
situated or has been approved, by the agency of such State
responsible for licensing homes of this type, as meeting
the standards established for such licensing.’5

By far, the most common provision of state law that interrelates out—of-
state placements and licensing 1s found in state legislation implementing the
Interstate Compact on the Placement of Children (ICPC), Virginia's law is typi-
cal and provides that:

Requirements for visitation, inspection or supervision of
children, homes, institutions or other agencles in another
party state set forth in Chapter 10 ( 63.1-195 et seq.)
(child care facilities licensing) of Title 63.1 shall be
deemed to be fulfilled if performed by an authorized public
or private agency in the receiving state pursuant to any
agreement entered into by appropriate officers or agencies
of this State.’6

This provision, or one comparable to it, has been passed by states which
have adopted the ICPC.77 The provision permits a state to delegate its "visit-
ation, inspection or supervision" responsibilities to out-of-state public or pri-
vate agents. What is left unclear is whether such delegation also includes the
application of the sending states' standards to out-of-state facilities. To the
extent that it does, this provision amounts to a “"license" by the sending state
for out-of~state facilities. In actual practice, this delegation of authority
is deemed to be satisfied if the receiving state's licensing standards have been
satisfied by the receiving facility. In some Instances, administrative regula—
tions may require out—of-state facilities to meet certain standards of the
sending state before placements can be effected. These factors are usually enu—
merated in the contract for payment.
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A few states have licensing statutes that, in part, are directed at some
aspects of interstate placements. The Wisconsin attorney general has offered
the opinion that, under Wisconsin licensing statutes, out-of-state licensing was

not authorized./8 This reflects the common limitations of state licensir; laws
to wholly in-state activities.

South Dakota's licensing law applies to some out-of-state agencies. Its
statute permits the Division of Social Welfare, Department of Social Services, to
"issue a license to any cuch agency that is placing more than one child in the
state provided that such agency conforms to the established standards of
care."’9 (Connecticut has a similar statute. New Hampshire and Nevada extend
the reporting requirements of their licensing statutes to out-of-state children
plac. © within their states.80 gimilarly, Oklahoma and Oregon specifically pro-
vide .hat out-of-state corporations involved in placing children must comply
with their state licensing procedures.8l Each of these licensing statutes is
designed to encompass interstate placements; however, they are fundamentally
recelving-state statutes. They clarify only that out-of-state children who come

into the state are accorded the full protection of the receiving-state's
licensing laws.

MENTAL HEALTH COMMITMENTS AND TRANSFERS

Court mental health commitments and placements by public mental health agen-
cles have several common characteristics regarding interstate placements. As in
juvenile court and juvenile corrections statutes, some mental health statutes
have specific out-of-state placement authority;82 some limit placements to
within the state;83 and some are ambiguous.34

The interstate provisions most common to state mental health laws are the
expressed authority to send nonresidents to institutions in their home-states
and to send persons to mental health facilities "within or without the state”

operated by the U.S. Government (principally the Veterans Administratiou and the
Public Health Service).85

Il1linois is unusual in that it specifically provides (without benefit of a
compact) for the application of its mental health licensing standards to out-of-
state facilities.

Whenever the Department pays the cost, directly or indirectly,
in whole or in part, for care or treatment of an Illinois
citizen to a facility located in another State, such facility
shall be required to be licensed by that state and shall also
meet the minimum standards as are imposed by the Illinois

laws and regulations for comparable licensed facilities within
Illinois.

Whenever an Illinois citizen is placed in such a facility,

the Department shall ensure that the requirements as contained
in Section 15 of this Act are complied with, as applicable.
The responsibility of the Department shall not be dependent
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upon its paying, directly or indirectly, in whole or in part,
for the perso~’s care, treatment or other services, as required,
but rather arises from the placement of such person in a
facility located in another state pursuant to Section 15

of this Act.

The fact that the facility is state-licensed and meets the
minimum Iilinoils standards must be affirmed in writing by

the Department of Mental Health to the parent, guardian or
nearest responsible relative before placement is made. The
Department shall also affirm in writing that placement in
such facility is in the best interests of the person to be
placed, and there are presently no suitable facilities in the
State of Illinols in which said person can be placed. Three
months subsequent to placement of any person, the Department
shall send copies of visitation reports made pursuant to
Section 15 of this Act to said person's parent, guardian or
nearest responsible relative.86

This statute is remarkable in its clarity that the Illinois standards
of care are applicable to placements in other states.

RECOGNITION OF DISPOSITIONAL ORDERS OF COURTS IN OTHER STATES

Whether or not judges and other officilals have specific statutory authority
to make out-of-state placements, such placements are made. Beyond the basic
question of the authority to make these placements, other questions arise con-
cerning the legal effect of such placements. Are the orders of a sending state
enforceable in the receiving state? Must a receiving state accord recognition
to subsequent orders from the sending state? Such questions raise many unre-
solved legal issues in the areas of comity, the constitutional principle of full
faith and credit, and conflict of laws.

Modern decisions tend to ignore these questions and resolve cases on other
grounds. In one case, State ex rel. Juvenile Department of Multnomah County v.

L., the Oregon Court of Appeals brushed aside the question of out-of-state
enforceability.

Any question concerning the court's authority to exercise
continuing jurisdiction over L, by ordering her placement
in the Chazen Institute [an out~of-state facility] is put
to rest by the legislature's 1973 amendment to ORS 419.507
which provides:

"Commitment of a child to the Children's Services
Division does not terminate the court's continuing
jurisdiction to protect the rights of the child or
his parents or guardians.87
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Older cases, rather than treating the legality of out—of-state placements as
problems of statutory authorization, more directly addressed these issues. Two
such cases, which reached opposite conclusions, grew out of marriage disputes
which challenged the placement of children with out-of-state custodians.

The earlier case, Comm. ex rel. Lembeck v. Lembeck, involved a
Pennsylvania court which placed a child in a New York institution.
One of the parents challenged the order's legality on the basis "that
the child has been committed to an institution not within the jurisdiction
of the court and that, therefore, the order is unauthorized and legally
inoperative.” The appeals court agreed with the parent and held that:

It may be stated as a general proposition that no state

can exercise jurisdiction by Jjudicial process or otherwise
over persons or property outside its territorial limits.

There are certain exceptions to this rule not relevant as
applied to the case under consideration., Little discussion
is necessary to show that the institution to which this

child was committed is not subject to the jurisdiction of the
court making the order. It is not bound to comply with the
order, nor if it undertakes so to do is it subject to the
control or direction of the court with reference to the manner
in which the appointment shall be exercised. The authority

of every tribunal is restricted by the territorial limits of
the state in which it is established and any attempt to exer-
cise authority outside of those limits must be regarded as an
illegal assumption of power. (Pennoyer v. Neff, 95 U.S. 714.)
The child in this instance is in a sense a ward of the

court; she is within the State of Pennsylvania; she is entitled
to the protection which the laws of this State give her, and
while the order was doubtless made wholly in the interest of
the child and with regard to her welfare, the action of the
court, placing her under the jurisdiction and subject to the
laws of another state and in the control of an institution not
responsible to the court making the order or the laws of this
Commonwealth, cannot be sustained. As no tribunal

established by this State can extend its process beyond its
own territory so as to subject persons to its decisions, the
result of the order complained of is to place the child in an
institution over whose management the committing court has no
control and to remit the contending parents to a foreign
jurisdiction for determination of a question lawfully submitted to
a court of competent jurisdiction.88

However, in a case contemperary to Lembeck, a different conclusion was
reached. A child was judicially ordered to live with an out—of-state third
party as part of a divorce proceeding. One of the child's parents challenged
the order in the absence of any statutory authority in New Hampshire for out-of-
state placements. The court rejected this challenge, but considered as relevant

whether the court might lose jurisdiction over the child by placing the child
out of state.
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Defendant's contention that the policy of the law to make
effective its decrees is of controlling importance is with-
out merit. The hazards of ineffective enforcement arising
from the mere change of a ward's residence to another state
are not such as to prevent the court from giving fullest
force and consideration to the child's greatest welfare, which,
as we have seen, is always the paramount and determining
factor. . . . It is unnecessary whether a decree for the
custody of a minor . . . is a judgment within the protection
of the full faith and credit clause of the Federal Consti-
tution . . .; it is sufficient that, under the principles

of comity customarily exercised among the states, the courts
of each will give appropriate force to the official character
of a custodian appointed in another state and recognize him,
in the absence of changed conditions.89

Comity

Comity is the legal principle that permits the courts of one jurisdiction to
recognize and enforce rights established in another jurisdiction when there is
no overriding reason for not giving such recognition. These rights, in most
states, will only be enforced under comity principles after claims between the
contending parties have been resolved and reduced to Jjudgments,

Comity is not based upon constitutional law, but 1is an out~growth of common
law and international law doctrines which define the inherent powers of courts
and legislatures.90 yhen legislatures statutorily define the recognition that

courts may accord to out-of-state judgments, they have legislated rules of
comity,

An example of comity legislation that is applicable to the out~of-state
placement of juveniles is the Uniform Child Custody Jurisdiction Act. A prin-
cipal metivation for drafting this act was the desire to reconcile conflicting
decisions that emerged among the states. These cases involved the recognition

of foreign child custody determinations arising from divorce and other post-
marital disputes.9l

The act recognizes an out-of-state judgment determining child custody if:

e The state in which the deciding court sits is the child's
home state;

® The child and another party to the issues have a significant
connection with the state in which the deciding court sits and
there is available substantial evidence concerning the child's

present or future care, protection, training, and personal
relationships;
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e The child is present in the state in which the deciding court
sits and there 1s an emergency requiring the court to take
action for his protection; or

e No other state could legally take jurisdiction.

The significance of this act for the out-of-state placement of children is
that it provides an orderly set of rules which permits courts of a sending state
to anticipate what recognition will be given to its orders in a receiving state.
Nineteen states have enacted this uniform act.92

Another statutory basils for the extension of comity to interstate placements
can be found in child import/export statutes. These statutes, discussed in
detail below, are found in a majority of states. While no case law was found
describing them as legislative grants of comity, the effect is to provide graats
of comity to interstate placements.

The clearest example is the Wyoming importation statute, which i1s applied to
every “"person, firm, partnership, corporation, state or political subdivision or
agency thereof"” bringing or sending children into Wyoming. For interstate place-
ment decisions to be recognized in Wyoming, officials in other states must only
comply with Wyoming's notice and reporting requirements. Wyoming is unusual in
the specific reference to governmental placements in its importation statute.
Another interesting feature of the Wyoming law is its implied exemption from
penalties for officials who fail to comply with the requirements of the impor-
tation statute.93 While the importation statute includes "state or political
subdivision or agency thereof,” the statute's correlative penalty provision
reaches only "person, firm, or corporation.”

Another statutory area where rules of comity have develcped which affect
interstate placements may be found in the appointment of guardians. While the
development of comity principles applied to guardians and wards has occurred
independently of the import/export statutes, both sets of principles may be
equally applicable to situations involving interstate placements. This is
likely because the parties involved in interstate placements will typically have
a guardian status of one type or another. However, it is difficult to con—-
sistently conclude that comity rules apply in these situations because of the
diverse meanings attached to the phrases "guardian and ward” and "ward of the
court.”

In most states, a youth can become a "ward" by court order following either
of two judicial procedures. One process is by application to a probate court by
a third party for letters of guardianship. Typically, these are special statu-
tory proceedings independent of delinquency, status offense, uneglect, or depen-
dency proceedings. The second court process resulting in the appointment of a
guardian for a chiid involves juvenile court proceedings. Typically, an adjudi-
cated delinquent or dependent child is referred to as a "ward of the court” and
the person or facillity receiving custody may be designated his "guardian."”

The rights and duties for the care and custody of a child imposed on a guard-
ian under either process are not significantly different. What is not clear,
however, is whether the guardianship of wards placed out of state is identical
to in-state appointments under each procedure.

74

One case, Pfortenhauer v. Hunter, illustrates a type of situation where a
court will recognize a guardianship established in another state. After denying

the applicability of an interstate compact as a vehicle for returning the ward
to Nevada, the Oklahoma Supreme Court observed that:

The guardian voluntarily invoked the jurisdiction of the
Nevada court. She sought and obtained letters of guar-
dianship and accepted the trust and responsibility the

Court reposed in her to faithfully execute her duties as
guardian. She 15 now estopped from denying the jurisdiction
which she invoked. . . . Neither is she able to divest that
court of jurisdiction over the guardianship by removing
herself and the child from the territorial limits and
refusing to return because her removal from Nevada was
fraudulent, 94

Where an out-of-state facility accepts a placement from a court and is
appointed guardian, the principle suggested by the Oklahoma Supreme Court might
be applicable to subject the facility (as guardian) to orders from the sending
court, i.e,, the voluntary acceptance of the court's appointment as guardian of
a child enables a court to continue its jurisdiction after the child has left
the state. The jurisdictional principle of the Pfortenhauer case has been
codified for all guardianship appointments in some states, for example, Ariz.
Rev., Stat. Ann., Sec. 14-5208, and Neb. Rev. Stat., Sec. 30-2612. Both of these
statutes specify that, by accepting an appointment, a guardian "submits per-
sonally to the jurisdiction of the crart in any proceeding relating to the guard-
ianship that may be instituted by any interested person.” A committee comment
to the Nebraska statute explains the rationale for the statute.

The "long—-arm"” principle behind this section is well estab-
lished. It seems desirable that the court in which
acceptance is filed be able to serve its process on the
guardian wherever he has moved. The continuing interest

of that court in the welfare of the minor is ample to
justify this provision. The consent to service is real
rather than fictional in the guardianship situation when
the guardian acts voluntarily in filing acceptance.

Since this prineciple has only been applied in probate cases, there is no

certainty that it is equally applicable in cases involving guardians appointed
by courts in delinquency, status offense, dependency, or neglect cases.

Full Faith and Credit

The second principle that is applicable to out—-of-state placement orders is
the full faith and credit clause of the U,S. Constitution. This requires that
judgments of a sister state's courts be accorded recognition. However, recogni-
tion and enforcement of a sister state judgment 1s required only to the extent
tisat the rendering court had jurisdiction over the parties and subject matter
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when the decree was made, that the court satisfied the requirements of due pro-
cess, and that the judgment rendered was a final order.95

This last point may be significant for out—-of-state placements because, in
the majority of cases, they may not be final decisions. Because juvenile courts
normally regard their jurisdiction as continuing throughout the period of place-
ment, the full faith and credit clause might not be available to require enforce-
ment of the original decision in a receiving state.96

- A major problem inherent in the application of the principles of comity and
full faith and credit to juvenile cases is that neither principle is applicable
to the enforcement of another jurisdiction's penal judgments, including such
diverse court decrees as convictions for crimes and public attempts to enforce
delinquent tax bills. Because the exact quality of juvenile court judgments 1is
becoming increasingly ambiguous--whether they are criminal or civil--justifying
out~of~state enforcement of these judgments on the principles of comity or full
faith and credit may become increasingly untenable.

Long—-Arm Statutes

"Long—arm statutes” is a term applied to legislation that permits courts to
acquire personal jurisdiction over parties outside their states' boundaries.
This extension of jurisdiction is based on the theory that events occurred
within the state in which the court sits which involved the party in question,
usually a civil defendant. Typical events that activate long—arm jurisdiction
are contracts and torts.

The use of such statutes in cases of interstate placement appears to arise
mostly from agreements between sending agencies and receiving facilities, spec—
ifying such provisions as financial arrangements, notice requirements, and
methods for the return of children to the sending state.9?7 If this type of
agreement 1s approached merely as a contract, it is enforceable as any other
contract. When applied to out-of-state placements, most long—arm statutes would
give courts in the sending state jurisdiction over enforcement of the contrac—-
tual terms.

The difficulty involved in this approach is that countracts for the transfer
of physical custody over children might not be viewed by courts as ordinary
contracts. It is not clear whether courts of general jurisdiction would accept
such a case because of the contractual elements, or shunt the case to a juvenile
court because custody of a juvenile was involved. One trend that further
obscures the contractual elements in this situatlon is the willingness of some
courts to recognize rights of children in the relationship that they form with
foster parents.98

Besides the tendency for the custody and care issues to obscure traditional
contractual relationships, another difficulty involves the applicability of
contract remedies to situations involving breached agreements for child care.
Contracts usually only give rise to money damages for their breach. In the case
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of a"sending agency trying to enforce such contractual terms as “standards of
care” or "return of custody,"” money damages would obviously be inappropriate.
Return of a child could be effected, of course, by termination of payments, but
improvement of standards could not be controlled through this method. The’only

other contractual remedy normally available would be a suit for specific perfor-
mance of the contract.

Specific performance is an equitable remedy available when the remedy at
%aw, i.e. money damages, is inadequate. It is a remedy invoked by courts only
infrequently. When a court orders the specific performance of a contract, it
requires a person to perform as promised in a contract. Contracts which can be
enforced through specific performance typically involve the purchase and sale of
real estate, heirlooms or other unique property., Typically, contracts for per-
sonal services are not granted the remedy of specific performance. If the
contract between the sending agency and the receiving facility is not a contract
for personal services, and if the standards of care or conditions giving rise to
return of the child are specified in the contract, specific performance might
provide a method to regulate out-of-state facilities. In effect, a court would
order a receiving facility to comply with whatever standards or conditions are
provided in a placement coutract. Whether interstate placements involve per-

songl service contracts or "unique" services would ultimately determine the
availability of the remedy of specific performance.

One recent development in the application of long-arm statutes that might be
useful for the enforcement of out-of-state placements is their extension to
cases in the field of domestic relations. Within the last seven years, long—arm
statutes, which traditionally have bezn used only for contracts and torts, have
been increasingly applied to divorce, alimony, and custody proceedings.99 Some
states have expanded their long-arm statutes to give state courts very broad
jurisdictional bases. Oklahoma, for example, provides that:

(a) A court may exercise personal Jjurisdiction over
a person who acts directly or by an agent, as to a cause
of action or claim for relief arising from the person's
¢ o « (4) causing tortious injury in this state by an act
or omission. .+ . .

(7) maintaining any other relation to this state or
persons or property . . . which affords a basis for the

exercise of pgrsonal Jurisdiction by this state consistently
with the Constitution of the United States,l100

A liberal long-arm statute such as this would permit a sending state agency

to seek enforcement of an out-of-state placement contract in courts within the
sending state, .

ADMINISTRATIVE REGULATION OF INTERSTATE PLACEMENTS

Another type of statute common to many state codes simultaneously regulates
the immigration and emigration of children. Typically, these statutes describe
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the regulated activity as "importation” and "exportation” or "bringing or

sending into" and "taking or sending out"” children. These particular words were
probably used rather than immigration and emigration because the laws are not
directed at the children but to the activities of their custodians. A few states
have recently adopted the phrase "interstate placement” to describe the activi-
ties intended, which suggests that import/export statutes and interstate place-
ment statutes are beginning to cover the same type of activity.l0l Throughout
this discussion, however, references to import/export statutes are used simply
for consistency and clarity.

The normal topics covered by these statutes include performance bonds;
licensing, inspection, and reporting requirements by receiving agencies; and
specific prohibitions against the importation of certain types c¢f children.

Alabama's statute provides an example of the typical techniques of regula-
tion found in these statutes. The first set of conditions listed gives the
denartment authority to inspect proposed adoptive or foster parents' homes, and
to receive information about the child from out-of-state agencies. Following
these provisions, regulations for other placements are provided.

No person or agency shall bring or send any child into the
state of Alabama for the purpose of placing him or procuring
his adoption or placing him in any child~care facility, as
defined herein, without having first obtained the consent
of the department. The department shall have the power to
impose and enforce reasonable conditions precedent to the
granting of such consent; and such conditions shall be for
the purpose of providing the same care and protection for
the child coming into the state of Alabama for placement or
adoption as are afforded to a child who is borm in the state
of Alabama. .. .

The department shall be authorized to make a thorough inves—
tigation of any child-care facility to which any child is
being brought or sent to determine conformity to minimum
standards prescribed herein for approval or licensing and
to determine the suitability of such child-care facility
for the care, supervision, training and control of said
child; (6) in case said child, subsequent to being brought
into the state of Alabama, becomes dependent, neglected,

or delinquent prior to his adoption or becoming of legal
age of majority, said child shall be subject to the pro-
visions of chapter 7 of Title 13, Code of Alabama, 1940.

s » o3 (7) the child will be placed in conformity with the
rules and regulations of the department; (8) the person
with whom the child i1s placed shall be responsible for his
proper care and training; (9) the department shall have the
right of visitation and supervision of the child and the
home or the child-care facility in which he is placed until
adoption becomes final or the child becomes eighteen years
of age; (10) the department may, pursuant to the provisions
of this article, prescribe the conditions of an agreement
or contract with the designated out-of-state agency, when

a child is brought into the state of Alabama. The person
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or agency recelving the child in Alabama shall report to the
department at such reasonable times as the department may
direct, as to the location and well-being of the child, so
long as he shall remain within the state and until he shall

have reached the age of 18 years or shall have been legally
adopted.102 -

The Alabama statute's requirements for notice and consent, inspection and
standards, and reports are all typical elements of regulation found in
import/export statutes. Such regulations are designed to involve the state's

child-care apparatus in the care of all children within the state, regardless of
their geographical origins.

Importation

By far, the most common regulatory statute germane to child protection cir-
cumscribes the importation of children. While these laws usually limit their
coverage to cases of adoption, they are included here because of the ambiguity
of the phrase "placement for adoption.” The legal meaning of "placement for
adoption” can be based on the intent of the party placing a child or that of the
party receiving a child; it might be based on the legal status of the child or

his relationship with his parents: or 1t could refer to the legal relationship
between a placed child and the placing custodian. -

In many "placement for adoption” statutes, the activities and persons to be
regulated are specified, but not the place. In the case of a placement into a
family's home, where all of the parties agree that a child will remain in the
home and be adopted, and an adoption actually occurs, the situation is readily
understood to be a “placement for adoption,” based on the intent of the parties
involved. 1In situations that ianvolve orphanages and group homes, the intent
might be to place the child until adopting parents can be found or until an
adoption actually takes place. In South Carolina, the attorney general has
interpreted that state's import law to apply only to placements subsequent to
the termination of parental rights, "regardless of whether, where or when an
adoption proceeding is actually begun."103

Activities Regulated

In reviewing state codes, it becomes obvious there was no single, national
source from which importation statutes were formed. States have adopted a
variety of language to describe the kinds of placements that are regulated,
sometimes appearing in connection with laws which license foster homes and child-
care facilities. Since there is no case law on the subject, it is impossible to
conclude how similar or diverse the activities covered by the various statutes
might have been intended by state legislatures. The following list summarizes

the ways In which receiving states' activities are listed in the various impor-
tation statutes.
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Importation for placing or caring in any home or institution.lO4
Importation for care or supervision.l05

Importation for placing him or procuring adoption or placing
him in any child-care facility.l06

Importation for placing or boarding in a family or home with

a view to adoption, guardianship, custody or care.l07

Importation
Importation
Importation
Importation
Importation

to place in
to place in
to place in
for placing
for placing

a foster home or procure an adoption.l08
foster care or possible adoption.109
family home or for adoption.l1l0

in a private home.lll

or procuring placement in any free,

wage, boarding home, or for purposes of adoption.ll2

Importation to place in any home.l13

Importation to place in a family home.ll4

e Importation to give his custody to some person or procuring
adoption.

e Importation for adoption.ll6

e Importation for placing or procuring his adoption.ll7

e Importation to place in any family home with or without
indenture or for adoption.l18

e Importation for giving custody to some person, institution,
corporation, or agency in the state or procuring its adoption.ll9

While these differences in language are quite small, the subtleties inherent
in them could mean, in given situations, that a statute in one state might
control the child's placement while, in another state, an identical case might
be held to be outside the intent of the legislation.

Individuals Regulated

As in most regulatory statutes, the child importation statutes specify the
individuals who are to be regulated. Some of the statutes attempt to be all-
inclusive, reaching the broadest possible range of individuals. Typical phra-
sings for these laws are:

e Any person, corporation, association, or institution.120

e Any person, any public or private agency, corporation, or
organization.l21

® Any person, partnership, association, corporation, charitable
agency, or other entity.122

These all-inclusive attempts at coverage may also be phrased in negative
terms:
e No person.l23
e No person or institution.l24
e No person, agency, association, institution, or corporation.l25

These various phrasings all indicate legislative intent to regulate broad

ranges of individuals and entities involved in interstate placements. It is
likely that they all reach the same groups of individuals.

80

Other child importation statutes contain qualifications limiting applica-
bility to specified categories of sending agencies. Kansas, Missouri, and
Nebraska limit the application of their importation statutes ¢ "associations
incorporated in another state."”126 Other phrases used are "a public or private
agency of any state, accredited in such state for the placement of
children,"127 and "no person or organization except Delaware authorized
agencies,"128

Most of the importation statutes exclude interstate placements by relatives:
relatives by blood or marriage, or relatives with specified degrees of kinship
or relationship.l29 North Dakota excludes placements by relatives or guardians,
provided the guardian is not an agency.130 New Jersey excludes placements by
relatives in their own homes, but 1f an out-of-state child is subsequently re-
placed, the normal import regulations apply.l3l Connecticut also excludes place-
ments to any summer camp operating less than 90 days and to any educational
institution.132

Exportation

A few states have statutes regulating the exportation of children. Almost
all of them are in conjunction with importation statutes, giving both regulatory
authorities to the same executive agency.

Activities Regulated

Similar to the importation statutes, the activities regulated are diverse
and, because of the absence of case law, the exact activity reached by the
export statutes may be broader than the statutory phrasings would suggest. The
activities regulated in the exportation statutes are:

Exportation for adoption.133

Exportation to place in a foster home . 134

Exportation to place in a foster home or in a child-caring
institution.135

o Exportation for foster care placement,136

Individuals Regulated

Again, similar to the importation statutes, different categories of individ-
uals are regulated or excluded from regulation by the exportation statutes.
Florida requires everyone except "an agency or the department” to comply with
its exportation requirements; Minnesota excludes parents and guardians from

exportation regulation; Nebraska also excludes persons with a "right to dispose”
of a child.l37
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WHAT STATE LAW CONTROLS THE INCIDENTS OF INTERSTATE PLACEMENTS?

Once an interstate placement occurs, an implicit legal issue emerges as to
whether the law of the sending or receiving state controls the incidents of the
placement. When a youth i1s placed in another state, does he carry with him all
the entitlements of the laws of the sending state or does he become entitled to
only those benefits found in the laws of the receiving state?

Two simple examples highlight the issue. A youth is adjudicated as a
delinquent child in state A and placed in a secure private residential facility
in state B. Under legal regulations of state A, residential facilities are
required to provide 30 hours of supervised instruction each week. Under legal
regulations of state B, such a facility is required to provide only 20 hours of
weekly supervised instruction. Is the delinquent youth entitled to 30 hours of
supervised instruction, or is he limited to 20 hours?

The second example involves a mentally retarded youth who is determined by
proceedings in state A to be "trainable." The youth is placed in a special
school in state B. Under the law of state A, no provision is made for review of
the placement. Under the laws of state B, such placements of mentally retarded

children are required to be reviewed annually. Is the youth entitled to an
annual review of his placement?

Such issues are known generally as conflict of laws. The conflict-of-laws
issue arises when a court is faced with the laws of two or more states which are
different and seemingly have pertinence to a case before the court. The
court uses procedural conflict rules to choose which law to apply.

Some characteristics of interstate placements complicate the application of
conflict-of-laws rules to situations involving interstate placements. In the
first place, much of the potentially applicable laws are directed at regulating
agencies or officials involved in the placements rather than the children. In
addition, the placements are made after the fact. That is to say, the legal
hearing establishing the child's status occurs before the decision is made to
subject the child to another state's laws.

State laws that regulate interstate placements usually impose obligaticns on
officials, agencies, institutions, and facilities. Licensing laws are a good
example. However, children who are the intended beneficiaries of these statutes
can sometimes seek enforcement of the duties imposed on facilities. It is only
through such attempts that standards and the rights of youth might become
conflict-of-laws issues., Factually, conflict issues will arise when either the
receiving or the sending state provides higher standards, and a child or guar-
dian seeks the preferable benefits.

The second complicating factor mentioned above results from the legal proc-
ess from which the placements occur. Typically, official placements occur in
two steps: first there i1s a declaration of a "status" and then a selection of a
"remedy." The declaration of a status can be a judicial finding that a child is
delinquent, neglected, or dependent; it can result from an administrative
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determination that a child is handicapped or in need of special education, or it
can result from a finding that a child is mentally retarded or mentally i%l.

All of these are officlal determinations that. a particular status is applicable
to a child.

The selection of a remedy is simply the placement decision; a judicial or
executive officer determines where to send a child.

For interstate placements, this two—step process complicates the conflict-
of~laws analysis because entitlements might derive either from the declaration
of a particular status or from the selection of a particular remedy, A child
might be entitled to certain treatment because he has been declared mentally‘
retarded, or a child might be entitled to particular care simply because he is
in a particular facility.

Even with these complicating factors, the two legal principles traditionally
applied are those of "domicile" and of "significant relationship.”

Domicile

One basls used to resolve conflict—of-laws issues is the legal concept of
domicile. For most children, domicile is determined by looking to where their
parents live. Once a child's domicile is estabiished, the law of that jurisdic-
tion is applied to determine such statuses as legitimacy or adeption, and the
relationship between parents or guardians and their children.138

The universal conflict rule is that although the law of domicile determines
status, the incidents of the status are determined by the law where an issue
arises. Thus, for a parent and child who are domiciled in New York, but )
involved in a dispute over their mutual duties in Vermont, a court following
this traditional conflict rule would use New York law to determine the existence
of the reciprocal statuses of parent and child, but would use Vermont law to
determine what obligations the New York parents and child owed each other in
Vermont.

If this traditional rule were applied to interstate placement situations, it
would result in the application of the law of the sending state to determine
status but the law of the receiving state to determine a child's rights and
entitlements while in placement. However, not all statuses are determined by
the law of domicile. 1In conflict situations, the more onerous statuses, such as
insanity or mental incompetency, are not based on law of domicile. In.these
situations, both the status and the incidents of the status are determined by
the law of the state where the issue arises.l39 4 person declared legally
insane in one state would require a separate determination in the second state
to be considered insane under its laws. Some states, however, have statutes
which alter, in a practical manner, this legal rule.140 This conflict rule
stands, in effect, as a rejection of status determinations based on the law of
the domicile. If this rule were applied to interstate placements, the law of
the sending state would obviously not affect either the status or the incidents
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of the status, and the law of the receiving state law would control in all
aspects of the legal determination.

While rules regarding the declaration of insanity is fairly clear, there is
no conflict—-of-laws rule regarding the statuses most common to interstate place-
ments of children. Would delinquency, neglect, mentally retarded, or mentally
111 statuses declared in one state be accepted in another state as giving rise
to entitlements derived from the status?

Significant Relationship Rule

The use of domicile to resolve conflict situations operates too mechanically
at times, and some courts have begun to replace it with a rule based on
"significant relationships.”14l yhen courts are presented with conflict
problems, they will examine the facts to determine which state has the most
significant relationship to the case:; its law will then be applied.

In most interstate placement situations, the significant relationship rule
would probably result in the application of the law of the sending state. The
child's family and friends, the sending court or agency, and other significant
events and relationships are all found in the sending state. Commonly,
interstate placements (and particularly involuntary placements to secure resi—
dential facilities) are not for the purpose of integrating a child into a new
community. Implicit in interstate placements is the expectation that a child
will ultimately return to the community that sent him. The interstate placement
1s temporary, and is intended to obtain services, education, training, or
discipline that is not available in the child's home community.

The significant relationship rule results in an opposite conclusion than the
simple domicile rule. The law of the sending state, rather than the receiving
state, would normally be applied. It is somewhat ironic that the character-
istics of domicile~-family, permanency--are the basis for application of the law
of a sending state, in a situation occasioned by an out-of-state placement.

This significant relationship rule strikes a balance with some older legal
rules related to a child's domicile. Laws usually make it difficult to change a
child's domicile because contact with parents has been historically accorded
great importance. The use of this newer significant relationship rule would
reinvigorate this traditional importance given to a child's home state.

A Third Rule: Application of the Law with Greatest Benefits for the Child

In application, both the "domicile" and "significant relationship” rules are
arbitrary: both look at extrinsic facts to determine whether the law of ome
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state or another state is applicable to a specific case. The substantive out—
comes are ostensibly irrelevant to the process of deciding which law to apply.

One less arbitrary approach would require that a court apply the state law
that gives a child the greater protection or the higher standards. Such a
conflict rule does have some basis in American law.

An analogous situation can be found in the early history of American
workers' compensation legislation. Even in the early days of workers' compen—
sation law, it was common for workers to live in one state, be employed by a
business of another state, at a work site in yet a third state. Each state had
separate compensation and torts law systems, with varying benefits and rights.
When an industrial injury occurred in such a situation, courts had to decide
which of three state compensation laws was applicable: the state of the
worker's domicile, the business' domicile, or the state where injury occurred.
Some courts applied the law of the state where injury occurred; others held that
the state where the employment contract controlled the outcome.

Application of these conflict rules was erratic. Ultimately, many state
legislatures intervened and established the rule that the state compensation
system with the highest benefits applied to an injured worker.142

There is nothing peculiar to the interstate placement of children that would
prevent a similar resolution. If such a rule developed, either through legisla-
tion or case law, children involved in interstate placement would receive the
benefits of whichever state law provided the highest standards, protections, or
entitlements.

In a recent and extremely interesting case, the Minnesota Supreme Court may
have established a remarkable rationale for resolving conflict questions which
arise in conjunction with interstate foster care placements.l143

The case began in California where a man was convicted in 1975 of killing
his wife. He was imprisoned and his five~year-old son, Carl, was declared
"dependent.” After legal custody had been trausferred to the San Diego County
welfare department, the court placed the boy to live with an aunt and uncle,
named Krolick, in Minneapolis. The California court maintained continuing
jurisdiction and specified that annual dependency reviews be conducted by the
San Diego County welfare agency. After the father was paroled in 1978, he peti-
tioned for the return of his son. The court ordered Carl to be returned to
California, which prompted the aunt and uncle to file suit in Hennepin County
District Court, asking that Carl be declared "neglected or dependent” under
Minnesota statutes, and to enjoin his removal to California. When the temporary
injunction was dissolved, because the Minnesota district court determined that
California law took precedence, the Krolicks appealed. They sought to establish
Minnesota as Carl's "home state" because of his "significant coannections"” there
after a period of three years. The court's decision is remarkable for its
inconsistencies and can only be rationalized from a "best interests of the
child" perspective. It reinstated the temporary injunction, after finding that
foster parents in Minnesota, have no standing to contest the removal of a foster
child; it held that California's jurisdiction took precedence over that of
Minnesota but refused to apply California's law which gives standing to foster
parents to sue In these types of cases; it questioned the relevance of the
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Uniform Child Custody Jurisdiction Act (UCCJA) after acknowledging its applica-

bility, and then remanded the case for an evidentiary hearing which the UCCJA
does not require.

After noting that dependency cases are embraced under UCCJA, the court draws
a critical distinction between such proceedings and divorce cases where child
custody is involved: dependency cases, unlike divorce custody cases, con—
template the active and continuing supervision of the issuing court. So, while
the UCCJA properly permits the child's "home state" to be shifted when the par-
ties to the decree move out of state, it is much less appropriate to a depen-
dency situation. However, another UCCJA provision was considered central to the
decision, even though it was intentionally misapplied. Section 19 provides that
California could request an evidentiary hearing in Minnesota germane to the
question of ultimate jurisdiction. The Minnesota Supreme Court, therefore,
remanded the case back to district court, ordered that an evidentiary hearing be
held, directed that the San Diego Superior Court be so advised, and reinstated
the temporary injunction forbidding Carl's removal from Minnesota pending an
outcome of the hearing. The court reasoned:

While we acknowledge that Minnesota is without priuary
jurisdiction to entertain appellants' petition for a
finding of dependency or neglect under the UCCJA, we also
recognize, as did the Colorado Supreme Court in Fry v. Ball,
that the UCCJA calls for “"cooperation between courts of
different states which will lead to an informed decision on
custody." 544 P.2d at 407. Because we presume that the

San Diego Superior Court would not knowingly render a final
decision in the absence of a complete record, under the
ancillary jurisdiction afforded by the presence of the
child and the foster parents in this state, we condition

his return on the opportunity for a hearing in Minnesota,l44

Applying Standards of the Sending or Receiving State
To An Interstate Placement

Three early cases are suggestive of whether the standards of the sending or
receiving state are applicable to an interstate placement. All three cases
appear to have been decided when the states involved had only rudimentary stand-
ards for child care. As such, the legal issues in the cases reduced themselves
to whether courts in the receiving state should apply their own laws or those of
the sending state to the situations. If modern child-care standards can be con-
sidered analogous to earlier statutory grants of authority to private ilnstitu-
tions to determine the "suitability" of placements, or to courts to determine
the "best interests"” of children when selecting placements, then these three
early cases are authority for whether the standards of a sending or receiving
state are applicable to current interstate placements.,
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Perhaps mot surprisingly, the three cases are divided: one of the cases
applies the law of the sending state; the second and third cases apply the laws of
the receiving states.

The Law of the Sending State Is Applicable

In Milligan v. State, ex rel. Children's Home of Cincinnati, Ohio, the
Indiana Supreme Court applied Ohio law to determine that a child placed in
foster care in Indiana must be returned to the Ohio institution.l45 The Ohio
private institution had placed the child with Indiana foster parents under an
agreement which provided for return of the child if the institution determined
that the foster home was unfit. In addition to the agreement, both the
institution's charter and an Ohio statute provided for such determinations of
fitness by the institution.

Sometime after the Indiana placement had been made, the Ohio inmstitution
determined that the foster home was unfit and requested return of the child.
The request was refused by the foster parents and the institution brought habeas
corpus proceedings in an Indana court to effect the return of the child.

In granting the writ of habeas corpus and ordering the return of the child
to Ohio, the Indiana Supreme Court held that Ohio law was determinative of the
rights of the parties to custody of the child. Thus, the Indiana Supreme Court
gave effect to the manner in which Ohio law set standards for child placements,

i.e., by delegating standard-setting authority to private institutions.

The Law of the Receiving State Is Applicable

The case of New York Foundling Hospital v. Gatti is distinctive because it
is an interstate placement that was considered by the U.S. Supreme Court.146
It also 1s an example of a court applying the law of the receiving state to
determine the propriety of an interstate placement. The case arose in 1904 when
a priest in the Territory of Arizona wrote to the New York Foundling Hospital
and requested that a number of chiluren be sent to Arizona to be placed with his
parishioners, who were represented "to be of the Spanish race, but to be persons
who spoke the English language.” Responding to the priest's request, the hospi-
tal dispatched 40 children under the guidance of three nuns and an agent to
Arizona.

While the children were enroute from New York to Arizona, letters had been
sent by the hospital to the people who were to receive the children. The let-
ters requested that the foster parents inform the hospital of their names,
addresses, business occupations, and the names of the children they received.
The foster parents were requested to inform the hospital annually "about the
first of May, how the child was progressing and giving other items of interest.”

According to the court's opinion, notoriety about the children and their im-
pending placement with Mexican families had spread through thevArizona community.
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When the train carrying the children arrived, the priest, a "crowd of Mexicans,"
and "a few American women of good families" were waiting at the station.
Observing the crowd gathered at the station, one of the nuns asked the priest
whether any of the children were to be placed with "half-breeds." The priest
answered the nun that the children were to be placed with people who were "all
good American citizens, moral and had no children of their own, and that the
homes were all that could be wished for." The priest further assured the nun
that no "half-breeds" would receive the children and that all of the families
lived in frame houses.

The nun, apparently not wholely satisfied with the priest's assurances, said
that all the placements were on a trial basis "until such time as the homes
could be visited by the sisters and that, if it were found that any of the homes
were not as expected, the children would be removed.,"

The children were placed with the families selected by the priest. These
families were later described by the Arizona Court as "wholly wfit . . . of
the lowest class of half-breed Mexican Indians; that they were impecunious,
illiterate, unacquainted with the English language, vicious, and in several
instances, prostitutes and persons of notoriously bad character; that their
homes were of the crudest sort, being for the most part built of adobe, with
dirt floors and roofs; that many of them had children of their own, whom they
were unable to properly support.” After a brief period in these placements, the
children were described to have become "in a filthy condition, covered with ver-
min and, with two or three exceptions, ill and nauseated from the effects of
coarse Mexican beans, chilies, watermelons, and other improper food which had

been fed them, and in some instances from the effect of beer and whiskey that
had been given them to drink."

The American residents of the area were outraged at the placements. A com-
mittee was formed by a deputy sheriff and others. Public meetings were held to
express their outrage. Some of the children were removed from their placements.
The hospital's agent and the nuns were urged to remove the remaining children.
Some of the children were kept by the families who had removed them, while the
others were taken back to New York by the hospital's agent and the nuns. Those

families who retained children applied to an Arizona court fnr letters of guar—-
dianship.

Shortly thereafter, the hospital sought writs of habeas corpus from an
Arizona court seeking the return of the few children who remained with the
American families in Arizona.

The hospital argued that New York law gave it a right to custody of the
children. The Arizona families argued that their letters of guardianship gave
them a right to custody, and that certain technical defects prevented the hospi-

tal from -having any rights to custody in Arizona. The Arizona Supreme Court

rejected the arguments of both the hospital and the Arizona families which were
based on bare legal rights. Instead of considering technical legal arguments
concerning rights to custody, the court made a determination of what placements
were in the best interests of the children. In effect, it applied the law of

the receiving state to determine the propriety of the placements. The Arizona
court wrote:
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We hold, therefore that, under the facts as we find them,
neither the (Hospital) nor the (Americans) have any such
legal claim as authorizes us for that reason to award

to either of the parties the care and custody of these
children. We have, then, to decide what disposition must

be made of the children, to subserve best their welfare,

The (Hospital) has frankly conceded that a great blunder

was committed in the consignment and delivery of the child-
ren to these degraded half-breed Indians. The evidence
satisfied us that it was an unintentional blunder on the part !
of the institution, and was caused by the misleading and
inaccurate report of the local priest, who was not connected
with the institution, and was a foreigner and unacquainted
with existing conditions; that such blunder was not remedied
at the time because of the tactless stubborness of the
agent, and the feeling of the sister in charge that she must
bow to the authority of the priest, who insisted upon such
disposition. We recognize the desire of the Institution to
right now, and to right itself, the wrong done these children,
and to secure for them now suitable homes to be chosen by it,
and, with the record of its great service to humanity in the
past, we have no doubt of its purpose and ability to do 503
but as, in the full light of the history of this transaction,
shown by the evidence adduced at the trial, of which

the institution so far away can hitherto have had but partial
knowledge, it appears that the mistake, as originally made,

The court determined that the children's best interests required that they
remain with the American guardians in Arizona. The hospital appealed to the
U:S. Supreme Court., The appeal to the U,S. Supreme Court was, however,
dismissed for lack of jurisdiction. The court construed the statute in effect

?t that time to exclude habeas corpus cases involving children's issues from its
Jurisdiction. The Supreme Court wrote:

It was in the exercise of this jurisdiction as parens

patriae that the present case was heard and determined.

It is the settled doctrine that in such cases the court exer-
cises a discretion in the interest of the child to determine
‘what care and custody are best for it in view of 1its age

and requirements. Such cases are not decided on the legal

right of the petitioner to be relieved from unlawful imprison-
ment or detention, as in the case of an adult, but upon the court's
view of the best interests of those whose welfare requires

that they be in custody of one person or another. In such cases
the question of personal freedom is not involved except in the
sense of a determination as to which custodian shall have

charge of one not entitled to be freed from restraint....
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We think that such considerations as these induced Congress

to limit the right of appeal to this court in habeas corpus
cases, The discretionary power excercised in rendering

the judgment, the ability of local tribunals to see and hear the
witnesses and the rival claimants for custody of children,
induced, in our opinion, the denial of appeal in such cases

as the one at bar, as distinguished from those of a different
character, where personal liberty is really involved.l148

Although the later holding in Gault renders this language obsolete with
respect to juvenile justice, the Court still refuses to review child custody
disputes based on similar reasoning., At least in the case of disputes con-—
cerning private placements in private institutions, Gatti is likely to represent

how the U.S. Supreme Court would continue to rule, if it were presented with the
issue today.

Child Saving Institute v. Knobel is a 1931 case where the Missouri Supreme

Court applied its own law to determine the propriety of a placement from
Nebraska.l149

The case arose when a brother and sister, Alice and Albert Pollard, were
delivered to the Child Saving Institute, in Nebraska, by their father after
their mother died. In a written instrument, the father relinquished all rights
and claims to his children and authorized the institution to consent to their
adoption, Although not part of the written instrument, the father expressed his
desire that the children be kept together and Le raised as brother and sister.

A Missouri couple visited the Nebraska institution in their search for a
young girl to adopt. They were attracted to Alice Pollard and expressed an

interest in adopting her. The institution indicated that they would make a place-

ment only if Albert and Alice were taken together as brother and sister.
Reluctantly, the Missouri couple accepted this condition and entered into an

agreement with the institution for a trial placement of Albert and Alice. They
agreed to return the children if requested by the institution.

About two months after they returned to Missouri with the children, the
couple decided that they did not like Albert and sent him back to the Nebraska
institution and then adopted Alice in a Missouri court. The Nebraska institu—

tion brought proceedings in a Missouri court for a writ of habeas corpus to com—
pel the return of Alice.

The Missouri Supreme Court granted the writ and ordered the return of Alice
to the Nebraska institution. While the major portion of the decision concermns
the invalidity of Alice's adoption, the Missouri Supreme Court appears to have
also considered Missouri law to determine the "best interests” of Alice in her
Missouri placement. The court wrote:

Respondents make the further contention that although the
decree of adoption be void, the best interest of the
child, which is the guiding star in proceedings of this
character, authorized the decree of adoption. We do not
agree to this contenticn. In the first place, the parties
having the right to the legal custody of the child were
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entitled to notice and an opportunity to be heard on the
question as to whether or not it would be for the best
interest of the child that it be adopted by respondents.

No notice of any kind was given, and the decree of adoption
was rendered without the knowledge or consent, of the
parties who had the legal right to the custody of the

child. 1In the next place, there was no substantial evi-
dence that it would be for the best interest of the child to
permit vespondents to adopt it. True, the evidence shows
that respondents' financial ability to support the child

and their moral fitness to be entrusted with its care and
custody was unquestioned. But there was no substantial
evidence that the Child Saving Institute was not supporting
and maintaining the child and furnishing it proper moral and
intellectual training. Respondents tell this court in their
brief: "That this institutlion is a large institution.

They have some thirty worker's to care for the children.

They have the advantages of the public schools; are careful
in employing proper people to care for the children, and
they have Sunday School in the institution. * * % There will
be nothing said in their brief seeking to cast a reflection
upon that institution. It Is noble in purpose, and in all
probability, has been the source of finding many homes for
children, and has aided them in becoming good citizens.”

Mr. McGraw, superintendent of the institution, testified
that the institution had a suitable home where the little
girl and her brother could be placed and reared together.

The mere fact that respondents were financlally able and
morally £it to furnish the child a good home would net entitle
them to take the child from the legal custodian without any
showing that such custodian was not properly caring for the
child. The evidence does not support the contention that
it would be for the best interest of the little girl to
separate her from her little brother and permit respondents
to adopt her.

For the reasons stated, Alice Loulse Pollard should be
released from the custody of the respondents and delivered
into the custody of petitioner. It is so ordered.150

FEDERAL ISSUES RELATED TO THE INTERSTATE PLACEMENT OF CHILDREN

Thus far, of the three branches of the federal government, only the federal
judiciary has attempted to apply legal rules to control interstate placements of
children. With the U.S. Constitution and social security legislation as the
bases, a federal court in Loulsiana intervened, in the Gary W. case, to control
the interstate placement practices of the State of Louisiana.lol

If the other branches of the federal government are to become involved in
the interstate placement of children, beyond committee testimony and research,
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specific grants of authority in the U.S. Constitution must lay a basis for such
involvement. The following comments examine the possibility that either the
census clause or commerce clause could provide a basis for Congress to enact
legislation regarding the interstate placement of children.

Census Power: Enumeration and Investigation

The U.S. Constitution provides for an enumeration of persoms for purposes of
apportioning congressional representation and direct taxes among the states.
The U.S. Constitution provides:

The actual enumeration shall be made within three years
after the first meeting of the Congress of the United

States, and within every subsequent term of ten years, in
such manner as they shall by law direct.l52

While the census power appears limited in its scope, Congress has authorized
broad and diverse inquiries under it. One legal source explains the broad use
Congress has put to this clause.

Congress, in the exercise of sound discretion, must deter-
mine in what manner it will excercise a power which it
possesses. + » +The Constitution orders an enumeration of
free persons in the different states every ten years. The
direction extends no further. Yet Congress has repeatedly
directed an enumeration not only of free persoms in the
states but of free persons in the territories, and not only
an enumeration of person but the collection of statistics
respecting age, sex, and protection.153

Such broadening of census inquiries has withstood a variety of constitu-
tional challenges. It does not unduly expand the powers granted to Congress,
since such inquiries "are necessary and proper for the intelligent exercise
of other congressional powers enumerated in the constitution; nor do these
inquiries violate fourth amendment strictures against unreasonable searches
and seizures."154 "The authority to gather reliable statistical data
reasonably related to governmental purposes and functions is a necessity if
modern government is to legislate intelligently and effectively, and the
questions in the questionnaire related to important federal concerns, such as
housing, labor and health, were not unduly broad and sweeping in their scope."
Nor, do such questions involve an unconstitutional invasion of privacy.l55

The decennial ceusus is authorized to be conducted in such form and content
as the Secretary of Commerce may determine. Special surveys are authorized, and
in connection with any decennial census, the Secretary of Commerce is authorized
to obtaln such other census information as necessary. A "mid-decade census of

population” is also authorized in such form and content as the secretary may
determine.156
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Perhaps most pertinent to the question of interstate placements is a provi-

sion, respecting miscellaneous surveys authorized for the Department of Commerce
along with the decennial census. found in the code.

(a) The Secretary may collect decennially statistics relating——
(1) to the defective, dependent, and delinquent classes; and
(2) to crime, including judicial statistics pertaining thereto.

(b) The statistics authorized by subsection (a) of this section
shall include information upon the following questions,
namely: age, sex, color, nativity, parentage, literacy
by race, color, nativity, and parentage, and such other
questions relating to such subjects as the Secretary deems
Proper, .

(c¢) In addition to the decennial collections authorized by
subsections (a) and (b) of this section, the Secretary
may compile and publish annually statistics relating to
crime and to defective, dependent, and delinquent classes.l57

The statistical categories authorized by Section 101 appear to be broad
enough to cover many of the children typically involved in interstate place-

ments. “"Defective, dependent and delinquent” seem likely to cover most place-
ments made or arranged by public agencies.

Other miscellaneous provisions which might be applicable to statistical
collections involving interstate placements are found in the penalty provisions
of Title 13.  In Sections 223 and 224, the duty to report requested information
is placed upon any "institution, establishment, religious body or organization
of any nature whatsoever" and to give ingress to census takers to any "boarding
or lodging house, tenement, or other building.''158

1f policy requires no more than national statistical information about
interstate placement activities, both the census power and current statutes
enacted under it appear to give a basis for this federal action. At the same
time, it must be remembered that both the census clause and the statutes enacted
under it appear ‘to establish an essentially passive power. It permits the
federal government to count but it does not authorize any regulation of activi-
ties. If policy requires federal regulation of interstate placements, Congress
must base its legislation on some other power than the census power.

Commerce Clause

The commerce clause is frequently used by Congress as a basis for regulatory
activities. The difficulty in understanding whether the commerce clause can be
a basis for federal regulation of interstate placement 1s that there is no
precedent for its use in the field of child care. Traditionally, the commerce
clause has been used as a basis for regulation of economic activities, the
tangible articles of commerce, and the simple transportation of people, although
in such laws as the Mann Act, the commerce clause has been used to regulate
movements of a specified group of people.159
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The closest that Congress has come to regulating an activity under the com-
merce clause with a gross similarity to interstate placements may be the 1964
Civil Rights Act,., Title II, Sections 201 through 207, generally prohibit racial
discrimination in public accommodations, which are defined broadly to include
hotels, restaurants, and sports and entertainment facilities.l60 The premise is
that these public facilities sell products which moved in interstate commerce or

that they provide services to interstate travelers. As such, they are subject
to the act.

In Heart of Atlanta Motel, Inc., vs. U.S5., the Supreme Court held that the
commerce clause alone was a sufficient constitutional basis for enactment of the
act. It was not necessary to consider the 1l4th amendment in order to extend the
Civil Rights Act to the states. In discussing the power of Congress over
interstate travel, the Court wrote:

The determinative test of the exercise of power by the
Congress under the Commerce Clause is simply whether the
activity sought to be regulated is "commerce which concerns
more than one state" and has a real and substantial relation
to the national interest. . +

That the "intercourse" of which the Chief Justice (Marshall)
spoke included the movement of persons through more States
than one was settled as early as 1849. . . . Nor does it
make any difference whether the transportation is commercial
in character. . . .

The same interest in protecting interstate commerce which
led Congress to deal with segregation in interstate carriers
and the white slave traffic has prompted it to extend

the exercise of its power to gambling, to deceptive practices
in the sale of products, to fraudulent security transactions,
to misbranding of drugs. . . . to discrimination against
shippers, to the protection of small business from injurious
price cutting,. . . . and to racial discrimination by owners
and managers of terminal restaurants (Boynton v. Virginia,
364 U.S. 454, 81 S. Ct. 182, 5 L. Ed. 2d 206).161

The issue is whether the placement of childrer. in another state to receive
special education, therapentic services, or corrections supervision falls within
the constitution's meaning of commerce., If the Heart of Atlanta Motel case pro-
vides an appropriate analogy to interstate placements, then a critical question
for federal intervention is whether the interstate placement of children is
"commerce” which concerns more than one state and has a real and substantial
relation to the national interest, If either the sending or receiving practices
involved in interstate placements can be construed to be "interstate commerce,"
then the commerce clause could provide a basis for federal intervention.
Militating against congressional use of the commerce clause is the lack of
historical precedent, the traditional control of child care by the states, and
the uncertain reach of meaning of "“commerce.,”
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CONCLUSION

Four issues appear to be central to the law of interstate placement of
children:

Are interstate placements constitutional?

Are the placements legal?

What legal mechanisms are used to effect the placements?
Do the laws of the sending state or the recelving state
regulate the incidents of an interstate placement?

Two recent cases have provided some direction as to the constitutionality of
interstate placements. In the Gary W. and Sinhogar cases, the courts clearly
held that a state boundary is no barrier for determining the constitu-
tionality of an interstate placement. Although a state boundary does not
establish a constitutional barrier to sending a child into another state, these
cases do affirm that the procedures used to make such placements must satisfy
due process. Nonetheless, neither case established any special due process
requirements for interstate placements.

The second issue concerning interstate placements involves their legality.
Because interstate placements are made by judicial and executive officials, the
laws applicable to this issue are largely statutory and are a body of law
distinct from both state and the federal comnstitutions. Statutes authorizing
the placement of children by officials can be divided into three categories:
those that specifically authorlze interstate placements, those that specifically
prohibit them, and those that are ambiguous but appear to be applicable. This
statutory pattern is found in placement enablements for juvenile courts and for
agencles in the fields of juvenile corrections, services to children, mental
health, and education. Only in those states where such laws are specific either

in authorizing or prohibiting placements can the legality of intevstate place-
ments be readily determined.

Differences exist in these authorities concerning the legal mechanisms used
to make interstate placements. With the exception of education statutes, most
of the statutes require the legal mechanism to be a court order. Education
officials, however, are typically authorized to make such placements by
contract. This distinction is significant for purposes of determining the out-
of-state enforceability of placements., Contracts have a well-defined body of

law which supports their out-of-state enforceability, while "orders" lack such
definite legal rules.

Another distinction in pertinent statutory authority is whether they concern
the sending or recelving of children into a state. Most of the modern statutes
treat interstate placement in terms of sending children out of state. Older
statutes, such as import—export statutes, and special education statutes are
principally concerned with the receiving of children from other states. The one

modern exception is the increasing use of facility licensing to force reporting
of residents from other states.
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The import and export statutes fill a gap in the discussion of interstate
placement issues. They express legislative awareness of the problems involved
in sending children across state lines. Intended to be applied in much the same
manner as rules of comity for court and administrative placements, these laws
establish methods for "regularizing"” child placements and assuring the same
state involvement in interstate placements as are applied to intrastate ones.

Based on the absence of court interpretations of these statutes, it is fair
to assume that the import and export statutes are not extensively utilized. At
the same time, they appear to be alternatives to the Interstate Compact on the
Placement of Children and the Interstate Compact on Juveniles for regulating
interstate placements of children. Because of the absence of court decisions
construing the application of all of these laws, it is not possible to conclude
whether there is any congruence in their coverage.

What is most obvious in examining statutory authorities regarding interstate
placements is that no coherent legal theory or approach has directed the devel-
opment of the law., Within a single state, several different functional agencies
will have dissimilar authority regarding interstate placements and will use
diverse legal mechanisms for arranging the placements. Even when the interstate
authority of similar functional agencies is compared among the states, a lack of
coherenc2 or similarity persistently emerges. The one exception to this gemeral
pattern are educational agencies. For whatever reasons, the legal authority of
school systems to effect interstate placements 1s most frequently addressed spe-
cifically. When authorized, the simple legal mechanism of contract is
invariably authorized for use to make the placements.

The fourth principal issue in the law of interstate placements involves
whether the law of the sending or receiving state controls the incidents of an
interstate placement. If an interstate placement otherwise meets constitutional
requirements and is authorized by the law of the sending state, this issue arises
when the qualitative legal standards of care for a child in placement are dif-
ferent in the reciprocal states. There are existing conflict-of-laws rules that
can be used to determine which law is applicable; however, none of these
conflict rules were fashioned for the unique problem of the child in interstate
placement. The few cases involving interstate placements which apply conflict
rules are simply inconsistent and no clear rule appears to be used to decide the

issue. Ultimately, only the U.S. Supreme Court can establish a standard to pro-
vide clearer light on the issue.

As a final note, there appears to be a constitutional basis for congres-
sional intervention into this field, in addition to judicial cognizance. It
could be predicated upon the census clause, if statistical data are desired, or
upon the commerce clause, 1f regulation is the objective. There are legal

obstacles, to be sure, principally resulting from a lack of precedent for
federal regulation of services to children.
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51.

Ala. Code, Secs. 21-1-1 thru 21-1-23, nonresident children who are deaf,
blind, or with special needs are eligible foy admission at Sec., 21-1-14.

Ariz, Rev., Stat. Ann., Secs. 15-801 thru 15-851, nonresident children
who are deaf or blind are eligible for admission at Sec. 15-834.

Ark. Stat. Ann. Secs. 80-2401 thru 80-2430, nonresident children
are eligible for admission at Sec. 80-2407.

Calif, Welf. & Instns. Code, Secs. 59100 thru 59144, nonresident blind
children are eligible for admission at Sec. 59131; Secs. 59000 thru 59045,
nonresident deaf children are eligible for admission at Sec. 59031.

Colo. Rev. Stat. Ann., Secs. 27-35-101 thru 27-35-116, nonresident deaf
or blind children are eligible for admission at Sec. 27-35-110.

Conn. Gen. Stat. Ann., Secs, 10~312 thru 10-316(a), nonresident deaf
children are eligible for admission at Sec. 10-316.

Ga, Code Ann., Secs. 35-701 thru 35-709, nonresident blind children are
eligible for admission at Sec., 35-706; but Secs. 35-801 thru 35-810
pertaining to deaf children are ambiguous as to whether nonresident deaf
children are eligible for admission at Sec. 35-805.

Iowa Code Ann., Secs. 269,1 thru 269.2, nonresident blind children
are eligible for admission at Sec. 269.1; Secs. 270,1 thru 270.8, non-—
resident deaf children are eligible for admission at Sec. 270.3.

Kans, Stat. Ann., Secs. 76-1001 thru 76-1006, nonresident deaf children
are eligible for admission at Sec. 76-1006; Secs. 76-1101 thru 76-1116,
nonresident blind children are eligible for admission at Sec. 76-1102.

Ky. Rev. Stat. Ann., Secs. 167.015 thru 167.990 pertains to both deaf
or blind children but is clear only as to eligibility of nonresident
blind children for admission at Sec. 167.150.

Mich, Stat. Ann., Secs. 15,1461 thru 15.1472, nonresident blind children
are eligible for admission at Sec. 15.1466; Secs. 15.1401 thru 15.1420,
non-resident deaf children are eligible for admission at Sec. 15.1415.

Minn. Stat. Ann., Secs. 128A.01 thru 128A.07, nonresident deaf or blind
children are eligible for admission at Sec. 128A.07.

Mo. Rev. Stat., Secs. 162.670 thru 162,810, nonresident blind, deaf, or
severely handicapped children are eligible for admission at Sec. 162.735.

Mont. Rev. Codes Ann., Secs. 20-8-101 thru 20-8-107, nonresident blind
or deaf children are eligible for admission at Sec. 20-8-107.

Neb. Rev. Stat., Secs. 79-1901 thru 79-1914, nonresident deaf children

are eligible for admission at Sec. 79-1904; Secs. 79-2001 thru 79-2011,
nonresident blind children are eligible for admission at Sec. 79-2004.
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N.M. Stat. Ann., Secs. 21-6 thru 21-6-3, nonresident deaf children are eli-
gible for admissions at Sec. 21-6-2; but Secs. 21-5-1 thru 21-5-23 per-
taining to blind children do not contain a clear prohibition on the
admission of nonresident blind children. Sec. 21-5-1 describes the
purpose of the school as providing "education of the blind of the

state" but Sec. 21-5-5 gives the school board of regents discretion

to admit "any person'" in certain age categories.

N.C. Gen. Stat.,Secs, 115-321 thru 115-334, nonresident blind children
are eligible for admission at Sec. 115-327; Secs. 115-336 thru 115-342,
nonresident deaf children are eligible for admission at Sec. 115-340.

N.D. Cent. Code, Secs. 25-06-01 thru 25-06-09, nonresident blind children
are eligible for admission at Sec. 25-06-06; Secs. 25-07-01 thru 25-07-11,
nonresident deaf children are eligible for admission at Sec. 25~07-05.

Okla. Stat. Ann., Title 70, Secs. 1721 thru 1725, nonresident blind
children are eligible for admission at Sec. 1724,

Pa. Stat. Amn., Title 24, Secs. 2601 thru 2624, nonvesident deaf or
blind children are eligible for admission at Sec. 2602.

R.I. Gen. Laws Ann., Secs, 16-26-1 thru 16-26-11, nonresident deaf
children are eligible for admission at Sec. 16-26-7.

S.D. Comp. Laws Ann., Secs. 13-61-1 thru 13-61-9, nonresident blind
children are eligible for admission at Sec. 13-61-5; Secs. 13-62~1 thru
13-62-14, nonresident deaf children are eligible for admission at

Sec. 13-62-6.

Tenn. Code Ann., Secs. 49-3001 thru 49-3027, nonresident blind children
are eligible for admission at Sec. 49-3009.

Utah. Code Ann., Secs. 65-3-1 thru 64-3-18.9, nonresident deaf children
are eligible for admission at Sec. 64-3-3; nonresident blind children
are eligible for admission at Sec. 64-3-17.

Wash. Rev. Code, Secs. 72.40.010 thru 72.40.100, nonresident deaf or
blind children are eligible for admission at Sec. 72.40.050.

W.Va. Code Ann., Secs. 18-17-1 thru 18-17-9, noneresident deaf or
blind children are eligible for admission per Attorney General's
Opinion No. 331, p. 46 (1958).

Wis. Stat. Ann., Secs. 115.52 thru 115.53, nonresident deaf or blind
children are eligible for admission at Sec. 115.52.

52. Fla. Stat. Ann., Secs. 242.331 thru 242.332 are ambiguous as to
whether nonresident deaf or blind children are eligible for admission,

Idaho Code, Secs. 33-3401 thru 33-3408 are ambiguous as to whether
nonresident deaf or blind children are eligible for admission.
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53.

54.

55.

Me. Rev., Stat. Ann., Title 20, Sec. 3122 is ambiguous as to whether
nonresident deaf or blind children are eligible for admission.

Md. Educ. Code Ann., Secs. 8-301 thru 8-310 are ambiguous as to
whether nonresident deaf or blind children are eligible for admission.

N.M. Stat. Ann., Secs., 21-5-1 thru 21-5-23 are ambiguous as to
whether nonresident blind children are eligible for admission.

Okla, Stat. Ann., Title 70, Secs. 1731 thru 1746 are ambilguous as
to whether nenresident deaf children are eligible for admission.

Ore. Rev. Stat., Sec. 346.010 is ambiguous as to whether nonresident
deaf or blind children are eligible for admission.

Tenn. Code Ann., Secs. 4#9-3101 thru 49-3112 are ambiguous as to
whether nonresident deaf children are eligible for admission.

Tex. Educ. Code, Secs, 11.01 thru 11.16 are ambiguous as to whether
nonresident deaf or blind children are eligible for admission.

Va. Code Ann., Secs. 23-254 thru 23-260 are ambiguous as to whether
nonresident deaf or blind children are eligible for admission.

W.Va. Code Ann., Secs, 18-17-1 thru 18-17-9; but per 46 Op. A.G. 331

(1958) ambiguity construed to permit admissions of nonresident deaf
or blind children.

Ind. Code, Secs, 16-7-6.5~1 thru 16-7-6.5~-13, admission limited to
blind children with residence in state at Sec. 16-7-6.5-5; Secs.
16-7-13-~1 thru 16-7-13-10, admission limited to deaf children with
residence in state at Sec., 16-7-13-5.

Miss. Code Ann., Secs. 43-5-1 thru 43-5-21, admissions are limited
to deaf or blind children with residence in state at Sec. 43-5~15.

N.J. Rev. Stat., Secs., 18A:61-1 thru 18A:61-4, admissions are limited
to deaf children with residence in state at Sec. 18A:61-3.

Ohio Rev. Code Ann., Secs. 3325.01 thru 3325.07, admissions are
limited to blind children with residence in state at Sec. 3325-02 and
deaf children with residence in state at Sec. 3325.011.

S.C. Code Ann., Secs. 59-47-10 thru 59-47-110, admissions are limited
to deaf or blind children with residence in state at Sec. 59-47-70.

Wyo. Stat. Ann., Secs. 21-14-104 thru 21-14-106, admissions are

limited to deaf or blind children with residence in state at
Sec. 21-14-106.

Ariz. ReV. Statn Anno, SeCo 15-8340
Me. Rev, Stat. Ann., Title 20, Sec. 3125(6).
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Ark. Stat. Ann., Sec. 80-2401.1 permits deaf-blind children at the
facilities to be sent out of state; nonresident children are eligible
for admission at Sec. 80-2407; but Secs. 80-2201 thru 80-2223, 80-2412
and 80-2414 add some ambiguity on the general admissibility of non-
resident deaf or blind children. Fla. Stat. Ann., Sec. 242,332 permits
deaf or blind children at the facilities to be sent out of state. Wis.
Stat. Ann., Sec. 115-53 permits deaf-blind children at state facilities
to be sent out of state.

Alaska Stat., Sec. 14.30.285(c). See also, Conn. Gen. Stat. Ann.,

Sec. 10-76d(f); Ga. Code Ann., Sec. 32-605a(c)(1), (2), and (3); Ind.
Code, Sec. 20-1-6-19; Kans. Stat. Ann., Secs. 72-967(a) and 72-968;

Ky. Rev. Stat. Anmn., Sec. 167.230; La. Rev. Stat. Ann., Sec. 17:1944;
Mass. Gen. Laws Ann., Ch. 71B, Sec. 10; Mich. Stat. Ann., Sec.
15.41751(1); Minn. Stat. Ann., Sec. 120.17 (subdiv. 2); Mont. Rev,
Codes Ann., Sec. 20-7-422; Nev. Rev. Stat., Sec. 395,010(a); N.H.

Rev. Stat. Ann., Secs. 186-A:8(I) and 186-B:4(IV); N.J. Rev. Stat.,
Sec. 18A:46-14; ¥.Y. Educ. Law, Secs. 4401(2)(f) and (h), and 4407;
N.D. Cent.Code, Sec. 15-59-07; Okla. Stat. Ann., Title 70, Sec. 13-108(c);
Ore. Rev. Stat., Sec. 343.055(2)(b); Pa. Stat. Ann., Title 24, Sec.
13-1371; R.I. Gen. Laws Ann., Secs. 16-25-5 and 16-25-1; S.C. Code
Ann., Sec. 59-33-50; S.D. Comp. Laws Ann., Sec. 13-37-13; Tenn. Code
Ann., Secs. 49-2938, 49-2939, 49-2943, and 49-2944; Tex. Educ. Code,
Sec. 11.27(d); Va..Code Ann., Secs. 22-10.6 and 22-10.10; Wis. Stat.
Ann., Secs. 115.53 and 115.82(7); Wyo. Stat. Ann., Sec. 21-14-104; D.C.
Code Encycl. Ann. Sec. 21-1118.

R.I. Gen. Laws Ann., Sec. 16-25-5.

See e.g., Miss. Code Ann., Sec. 37-7-81; Kans. Stat. Ann., Secs. 72-7201
thru 72-7208.

E.g., Ky. Rev. Stat. Ann.,‘Sec. 167.150.

E.g., Wyo. Stat. Ann., Sec. 21-14-102.

E.g., Ga. Code Ann., Sec. 32-605a(c).

E.g., Va. Code Ann., Secs. 22-10.6, 22-10.8(a), and 22-10.10.

R.I. Gen. lLaws AIln., Sec. 16-2501.
E-go 3 Indc COde, Sec. 20—'1_6_191
E.g., R.I. Gen. Laws Ann., Sec. 16-26-5.

Ariz. Rev. Stat. Ann., Sec. 15-1015(f); Ark. Stat. Ann., Secs. 80-2112
and 80-2113; Calif. Educ. Code, Secs. 56000 thru 58685; Colo. Rev. Stat.
Ann., Sec. 22-20-109; Del. Code Ann., Title 14, Secs. 310L(2) and 3124;
Fla., Stat. Ann., Sec. 230.23(4)(m); Hawaii Rev. Stat., Sec. 301-24;
Idaho Code, Sec. 33-2004; Ill. Rev. Stat., Ch. 122, Sec. 14-6; Iowa
Code Ann., Secs. 281.3 and 281.4; Me. Rev. Stat. Ann., Title 20, Secs.
3121(2) and 3125(2); Md. Educ. Code Ann., Sec. 8-409(a); Miss. Code
Ann., Secs. 37-23-1 thru 37-23-111; Neb. Rev. Stat., Secs. 43-626,
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84,
85.
86.

87.

88.

43-642 and 43-607; N.M. Stat. Ann., Secs. 22-13-8(B) and (C); N.C. Gen.
Stat., Sec. 115-384; Ohio Rev. Code Ann., Sec. 3323.08(F); Utah Code
Ann., Sec. 53-18-2; Vt. Stat. Ann., Title 16, Secs. 2944 and 2948(h),
but see Sec. 2949; Wash. Rev. Code Ann., Secs. 28A.13.030 and 28A.13.045;
W.Va. Code Ann., Sec. 18-20-2.

Ariz. Rev. Stat. Ann., Sec. 15-1015(f).

Education for All Handicapped Children Act of 1975, P.L. 94-142,
20 U.S.C., Sec., 1401.

Ala., Code, Sec. 16-39-6(5).

Mo. Rev. Stat., Sec. 162.705.

See Appendix F.

E.g., Ohio Rev. Code Ann., Secs. 5103.03 and 5139.37.
E.g., Tex. Rev, Civ. Stat., Art. 695a-1.

Social Security Act, 42 U.S.C. 608.

Va. Code Ann., Sec. 63.1-219.5.

See Appendix B of this report; See also, Ohio Rev. Code Ann., Sec.
5103.25, as a representative example.

Wisconsin Attorney General Opinion, No. 603, p. 36.

S.D. Compiled Laws Ann., Sec. 26-6-10,.

N.H. Rev. Stat. Ann., Sec. 170-E:18; Nev. Rev. Stat., Sec. 424.070.
Okla. Stat. Ann., Title 10, Sec. 405; Ore. Rev. Stat., Sec. 418.2203.
E.g., Vt. Stat. Ann., Title 18, Sec. 7314,

E.g., Va. Code Ann., Sec. 37.1-121.

E.g., Vt. Stat. Ann., Title 18, Sec. 7617.
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CHAPTER 4

INTERSTATE COMPACTS1

For nearly 200 years, states have been entering into interstate com~
pacts as a means of obtaining mutually binding cooperation in order to re-
duce interstate boundary conflicts, improve client services, reduce state
costs, or increase state revenues among the signatory states.2 There are
currently three interstate compacts that pertain to the interstate place-
ment of children: the Interstate Compact on Juveniles (commonly referred
to as the Juvenile Compact), the Interstate Compact on the Placement of
Children (the Placement Compact), and the Interstate Compact on Mental
Health (the Mental Health Compact). All 50 states and the District of
Columbia are members of the Juvenile Compact, the last state enacting it
in 1973. The Placement Compact included 46 signatory states by the end of

1980 and the Mental Health Compact was enacted by 44 states and the District
of Columbia at that time.2 Table 1 reflects each state's membership status

in relation to these three compacts, as well as the date of compact enact-
ment. It is apparent from this table that all but one state, Nevada, be-
longs to at least two of these compacts and that 41 states belong to all

three interstate compacts.

The interstate compacts offer legal safeguards for the placing party,
the sending and receiving states, and the children being placed, by:

Clarifying jurisdictional responsibilities.

Assuring that states have knowledge of a child's location.
Formalizing payment and monitoring requirements.

Helping to assure the placement setting as appropriate for
the child's needs and safety.

® Opening channels which can be used to return a child to the
state of residence if the need arises.

Jurisdictional authority of a sending agency or court is a critical aspect
of interstate compact utilization. Although the full faith and credit
clause of the U.S. Constitution is:

sometimes thought of as the vehicle for the extension of juris-
dictional authority, it does not, in fact, extend jurisdiction
where it does not otherwise exist. Although the jurisdiction of

the sending state's court may be recognized by the receiving state,
it is powerless to enforce the jurisdictional authority of the send-

ing state's court or to enforce subsequent orders of that court
through Full Faith and Credit alone.?%

In addition, often a state's membership in an interstate compact forms the

core of its regulatory policy on out-of-state placement.
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TABLE 1. INTERSTATE COMPACT MEMBERSHIP: THE STATES i ' \
AND YEAR OF ENACTMENT |

TABLE 1. (Continued)

Juvenile Placement Mental Health

State Compact Compact Compact : Juvenile  Placement Mental Health
: State Compact Compact Compact
Alabama 1965 1980 1975 '
Alaska 1960 1976 1959 , Ohio 1957 1976 1959
Arizona 1961 1976 —_ . | : Oklahoma 1967 1974 1959
Arkansas 1961 1979 1959 ' : ‘ Oregon 1959 1975 1957
California - 1955 1974 - § ‘ Pennsylvania 1956 1973 1961
; ‘ Rhode Island 1957 1967 1957
Colorado 1957 1975 1965 :
Connecticut 1957 1967 1955 : South Carolina 1970 1980 1959
Delaware 1953 1969 1962 ; ‘ South Dakota 1961 1974 1959
District of Columbia 1970 - 1972 ; Tennessee 1955 1974 1971
Florida 1957 1974 1971 : Texas 1965 1975 1969
‘ Utah 1955 1975 —_
Georgia 1972 1977 1973 '
Hawaii 1955 - 1967 7 Vermont 1968 1972 1959
Idaho 1961 1976 1961 ; Virginia 1956 1975 -
Illinois 1973 1974 1965 : Washington 1955 1971 1965
Indiana 1957 1978 1959 : West Virginia 1963 1975 1957
1 Wisconsin 1957 1978 1965
Towa 1961 1967 1962 ;
Kansas 1965 1976 1967 . Wyoming 1957 1963 1969
Kentucky 1960 1966 1958 :
Louisiana 1958 1968 1958 :
Maine 1955 1961 1957 f -~ denotes Nonmembership at time of study.
Maryland 1966 1975 1963
Massachusetts 1955 1963 1956
Michigan 1958 - 1965
Minnesota 1957 1973 1957
Mississippi 1958 1976 -
Missouri .1955 1975 1959
Montana 1967 1975 1971
Nebraska 1963 1974 1969
Nevada 1957 —_ —-— ,
New Hampshire 1957 1965 1957 f
New Jersey 1955 - 1956 i
New Mexico 1973 1977 1969 !
New York 1955 1960 1956 ;
North Carolina 1965 1971 1959 I
North Dakota 1969 1963 1963 ;
;
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This chapter includes an overview of the compacts' legal basis, general
construction, procedural mechanisms and specific content, followed by a
discussion of major administrative and implementation issues. The primary
focus of this chapter is on the relevance of interstate compacts to sending
children out of state, although they do pertain to states receiving children
as well. Similarly, because of the nature of the Academy's study of out-of-
state placement, the placement of children with natural parents will not be
specifically discussed, although this type of placement is also under the
purview of interstate compacts.

THE LEGAL BASIS FOR INTERSTATE COMPACTS

Interstate cooperation may be obtained through three types of reciprocal
instruments: compacts, agreements, and laws. Of the three, only the inter-
state compact establishes a relationship mutually adopted by state legisla-
tures and sanctioned by constitutional law.

Interstate compacts require the legislative adoption of model statutes
that have, in effect, been agree upon by the states in advance of passage.
The legislatures usually must adopt the verbatim compact language presented
to them or simply refuse to participate. Some limited variations are per-
mitted, as in the case of states adopting or rejecting earmarked sections
of subsequent amendments without affecting their compact membership. In
addition, enabling legislation, which establishes the administrative machinery
for carrying out the compact's intent, may vary in accordance with state
procedures. In some states, statutory definitions may vary, such as the age
limits of juveniles or the variations between misdemeanors and felonies.
These differences must be resolved through procedures designed to implement
compact intent. The process of legislative sanction is at times a slow and
laborious one, but once a compact has obtained the necessary legislative
endorsement, the possibility of a misunderstanding among the states is more
remote.

There is a wealth of case law sustaining compact compliance, as well
as a long history of successful compact adoption and implementation. Com—
pacts have withstood numerous challenges and, although the full potential of
interstate cooperation has yet to be reached, there is ample evidence to
support the prediction of continued growth and application of the compact
concept. '

Three major litigations have transpired which firmly establish inter-
state compacts as an effective means of obtaining state cooperation for
mutual citizen benefits or for resolution of interstate conflicts. 1In each
of the three landmark decisions listed below, the U.S. Supreme Court re-
affirmed the comnstitutionality of interstate compacts and provided guide~—
lines for continuing interstate cooperation.5
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(3) Fiscal and organizational requirements for compact operations.

(4) Exceptions of law and operations required within the compact.

(5) A severability clause, which enables participating jurisdictions
to identify specific areas of nonparticipation without voiding
the entire compact.

(6) Time and notification requirements for compact entry and with-
drawal.

(7) An amendment procedure.

Generally, a specific enabling legislative model is also presented.
The reason, of course, for such specificity is to assure that each juris-
diction adopting the compact does so uniformly to avoid any default be-
cause of language alteration. For example, New Hampshire adopted the
Juvenile Compact, but its legislature failed to utilize the proper compact
model. This lack of compatibility of language and intent with all other
member jurisdictions necessitated the withdrawal of the first New Hampshire
statute and the subsequent adoption of the ve-batim compact language. The
requirement of commonality of language, especially in substantive areas of
compact construction, reinforces the relationship between compacts and the
law of contracts when subsequent judicial interpretation is required.

Most reciprocal service delivery compacts do not require a common agency
or individual administrator within the participating states. They do re-
quire that a compact administrator be appointed. Normally, national
associations of administrators evolve for the purpose of resolving issues
concerning compact operations. In some compact opganizations, a secretariat
is designated, such as the Council of State Governments, the American Public
Welfare Association, the American Association of Motor Vehicle Administrators,
or other similar national organizations. In other compacts, the administra-
tors' association provides its own secretariat services internally. Federal
agencies, such as the Department of Health and Human Services, the Law En-
forcement Assistance Administration, and the Department of Transportation
have, from time to time, provided funds for secretariat services to support
the mechanisms through which the compacts are maintained and updated.

States participating in some compacts have established interstate
governing boards, agencies, and authorities for the purpose of carrying out
the business of the compacts involved. These agencies are empowered, in
many instances, with bonding, taxing, and regulatory authorities that
supersede general state statutes granting such powers. The New York Port
Authority Compact of 1921 is a case in point. The Port Authority Compact
provided New York and New Jersey with a cooperative agency that could
accomplish joint planning, administration, and acquisition that was beyond
the jurisdictional authority of the individual state governmeants. The Port
Authority now owns and operates airports, tunnels, and bridges, and has
withstood the challenge of both state court systems as to its capacity to
tax, bond, and own property, independent of both New Jersey and New York
State governments. Control of the Port Authority and other like agencies
still lies within the state legislatures that established them, although

legislatures vary in the extent to which they exercise their oversight
authority.
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In Virginia v. Tennessee (1893), the two states informally drew up a
contract which established their mutual border.® 1In a subsequent interstate
compact, the two states formalized their initial agreement and did so with-
out an official congressional act of approval. Congress claimed that its
approval of the compact was constitutionally prescribe. The Supreme Court
ruled otherwise, declaring that congressional approval was ''tacitly" given
to the Virginia-Tennessee Compact when Congress utilized the border establish-
ed by the compact as a basis for defining federal judicial districts. More
to the point, perhaps, was the Court's test for determining when congressional
approval was needed. It held that, even though Congress had "tacitly" agreed
or implied its comsent to the boundary compact, it was not really necessary
so long as the "political balance' of the Union was not disturbed. The
Court's opinion helped provided constitutional legitimacy for future compacts.

In the decision of State ex rel. Dyer v. Sims (1959), the Court utilized
the theory of contracts as an analogue to compact adoption.7 That is to say,
an offer is initiated by two or more states of eligible joinder to legisla-
tively adopt a given compact written in the same or comparable language.
Acceptance of the contract (compact) is executed by binding legislative acts
of the participating jurisdictions which must agree to all provisions affected
and, in particular, must obtain necessary legislation to withdraw or amend.
Although contract law is maintained in all compacts, so is the option of
severability. In cases where the severability clause is enacted, only those
elements adopted are considered enforceable by other states.

Virginia v. West Virginia (1918) evolved out of an altercation con-
cerning the partial assumption of Virginia's accumulated debt by West Virginia
as a condition of independence. The major issue was enforcement of compact
precepts upon signatory states by the U.S. Supreme Court. West Virginia had
been reluctant to repay that portion of Virginia's debt assumed by compact
agreement prior to its acquisition of statehood. Virginia claimed, and was
upheld by the U.S. Supreme Court, that not only should the debt be paid by
West Virginia as a compact obligation, but also that the Supreme Court was
empowered to enforce the compact provisions. Since then, issues of compact
maintenance have been relatively nonexistent. Not only does the U.S. Supreme
Court resolve multistate jurisdictional disputes, but compact elements are
considered superior to conflicting laws of joinder states and are enforceable
by the U.S. Supreme Court.

COMPACT CONSTRUCTION

Most compacts contain a series of similar basic elements. These elements
are usually translated into compact articles that collectively constitute the
compact's subject matter. The articles usually put forth:

(1) A purpose or rationale for compact adoption.
(2) Procedures, obligations, and commitments required of the participat-
ing jurisdictions.
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Two excellent discussions on the phenomenon of interstate compacts may
be found in The Interstate Compact Since 1925 and The Law and Use of Inter-
state Compacts.” The compacts, according to the authors, provide a "moral
force" for interstate cooperation which favorably affects all citizens and
government services in participating jurisdictions. There are also authors
who view the compact concept with suspicion and charge that citizen, execu-
tive, and legislative prerogatives may be usurped by compact administrators.
For instance, Marian Ridgeway, in Interstate Compacts: A Question of
Federalism, questions a blanket compact endorsement.+® A broader analysis
of law and its relation to interstate placement can be found in '"The Law
of Interstate Placements of Children."ll

GENERAL PROCEDURES FOR ARRANGING OUT-
OF-STATE PLACEMENTS THROUGH AN INTERSTATE COMPACT

Procedures utilized under all three compacts for transferring or placing
a child are quite similar and include the following general steps.

Step 1. A court or social agency determines that a child, over
which it has jurisdiction or custody, needs some type of assistance.
For whatever reason, a decision is made that the child should be
placed in another state. In some cases, a specific institution or
other setting is selected and contacted to determine the child's
acceptability. In other cases, the child's particular service
needs are clearly understood, but no facility is identified by the
sending agency, either because many facilities could be utilized
appropriately or because the child's needs are so unusual that no
facility known to the sending agency would seem to satisfy the
child's needs.

Step 2. In either event, the interstate compact administrator in
the child's resident state is contacted.

Step 3. The cognizant compact administrator will contact the corre=
sponding administrator in another state or in several other states,
depending upon whether a specific facility or other setting has been
identified for the child's placement. The correspondence will
typically include a request for assistance; information about the

types of services being sought; copies or the .child's records, in-
cluding medical and social histories; and some indication about the
maximum per diem allowable, as well as identification of the financial-
ly responsible party.

Step 4. The receiving state compact administratcor determines the
placement request's completeness.
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Step 5. Upon accepting the placement request, the receiving state's
compact administrator will forward the information about the child
either to the identified facility or to several facilities that
generally meet the programmatic and per diem criteria established
by the sending state administrator or to the court/agency to be

used for a child's supervision in a private home setting. The
channels for communication have now been fully established.

Step 6. Once the facility or supervising court or agency indicates
whether it will accept or reject the child, its response is deliver-

ed to the court or social agency in the sending state through the two

compact offices.

Step 7. At this point, assuming at least one affirmative response
has been received for placement, the sending agency may either begin
or continue direct contact with the selected facility, or indicate
through the compact offices its willingness to place the child. As-
sumed in this scenario is the proper licensing or accreditation of

the receiving facility, which is recognized by both compact administra—

tors. In some cases, a preplacement investigation is undertaken by

the receiving state compact administrator in order to assure the send-
ing state administrator and sending agency of the caliber of services

provided.

Step 8. It is also possib.e that both sending and receiving state
compact administrators will actually participate in transporting the
child to and from the airport or, in other similar ways, become
personally involved in assuring a smooth transfer between the sender
and the receiving facility or other setting.

Depending upon requests made of them, compact administrators will
remain only intermittently involved in the case, usually to periodically
monitor the placement and to forward progress reports, or to intervene in
cases where complaints are made about services or payments. If requested
to do so, compact administrators will also help to effect the child's re-
turn, after the placement has been terminated.

The particular requirements and procedures of each of the three compacts
involving the interstate placement of children are discussed in the following

sections.

AN ANALYSIS OF COMPACTS CONCERNING THE PLACEMENT OF CHILDREN

Each of the three interstate compacts relevant to the placement of
children has its own history, specific goals, service foci, and related
issues. This section will discuss these elements within each compact,
based on information provided in the compact texts, their administrative
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manuals, and from the results of the Academy's national survey and seven case
studies, glso presented in this volume.

Interstate Compact on Juveniles

This compact provides a means for member states to arrange the out-of-
state probation or parole supervision of juveniles and to implement procedures
for their return to the resident state.

History

The Interstate Compact on Juveniles (Juvenile Compact) was patterned after
the Interstate Compact for the Supervision of Parolees and Probationers (Parole
and Probation Compact), which was initiated following the Crime Control Comsent
Act of 1934.12 Until the Crime Control Consent Act of 1934, adult and juvenile
parolees and probationers were restricted to in-state travel unless '"sun-down
parole" or a "gentleman's agreement" for supervision could be reached between
two state paroling authorities. 1In 1937, 25 states signed the Parole and Pro-~
bation Compact and, by 1951, all states were members.

It soon became evident that the Parole and Probation Compact did not
adequately meet the special needs of juveniles requiring interstate supervision.
Recognizing the advisability for an interstate compact to provide for special
juvenile circumstances, the Probation and Parole Compact Administrators As-—
sociation, the National Council of Juvenile Court Judges, the National Associa-
tion of Attorneys General, and a number of other concerned organizations co-
operated with the Council of State Governments in drafting the Juvenile Compact.
In January 1955, the compact was completed and by 1973 all the states, along
with the District of Columbia, had adopted it. Although Congress had provided
consent for the Parole and Probation Compact through the Crime Control Consent
Act of 1934, the Senate Judiciary Committee determined that congressiomal con-
sent was unnecessary for the Juvenile Compact.13 The committee's reasoning was
based upon the Virginia v. Tennessee 'political balance' theory which determined
that, so long as the federal system was not disturbed by the compact, congres-
sional consent for joinder was unnecessary.

The authors of the 1955 Juvenile Compact took cognizance of state-to-state
variations in guardianship responsibility, differences in procedural and super-—
visory practices, definitional differences, minority age limits, and a number
of other issues pertaining specifically to juveniles. It has remained viable
since that time, despite changes in states' juvenile codes.
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Initiated by various parties involved in juvenile justice, optional
amendments have been added to the original compact to provide for the re~
turn of runaways (Article XVI or the Beckman Amendment), for rendition to
the requesting state (Rendition Amendment), and for out-of-state confinement
(Out-of-State Confinement Amendment).14 Amendments are first considered by
the Association of Juvenile Compact Administrators and, if accepted, are
recommended for adoption to the states. FEach amendment is only effective in
states which have elected to participate in it. By late 1978, 21 states had
adopted the runaway amendment, 23 states had adopted the amendment on rendi-
tion, and 12 states had adopted the out-of-state confinement amendment.

Purposes

The stated purposes of the Juvenile Compact are grounded in an effort to
"provide for the welfare and protection of juveniles and of the public," as
stated in Article I, and include:

1. Provisions for the return of juvenile absconders and escapees to
the state from which they absconded or escaped.

2. Provisions for the return of runaways to their home states.

3. Provisions for permitting out-of-state supervision of delinquent
juveniles placed on probation or parole by the sending state.

4. Authorization for member state agreements for the cooperative care,
treatment, and rehabilitation of juvenile delinquents placed in
institutions outside of their state of original jurisdiction (send~
ing state). :

The principal functions of the Juvenile Compact, derived from these pur-
poses, require separate procedures for both the sending and receiving state.
Currently, the secretariat for the Association of Juvenile Compact Administra-—
tors is located at Sam Houston State University, Center for Crime and De-
linquency, Huntsville, Texas. (Prior to 1976, the Council of State Governments
served as secretariat.) The compact secretariat serves as a central record-
keeping source, may provide technical assistance to compact administrators, and
helps obtain or circulate legal opinions relating to compact use and applic-
ability.

Relevant Components, Benefits, and Issues

Several portions of the Juvenile Compact are not immediately relevant to
the Academy's study on the out-of-state placement of children, which excludes
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the return of runaways, absconders, and escapees to the home state. This ex-
clusion also relates to youth whose rendition was arranged by states which have
ratified the Rendition Amendment. Therefore, discussion of these portions of
the compact will be limited and the reader is encouraged to refer to The Inter—
state E%acement of Children: A Preliminary Report for more discussion of these’
areas.

Basically, procedures outlined in the Juvenile Compact for the return of
escapees from juvenile institutions, absconders from probation or parole super-—
vision, or nondelinquent runaways help to assure that the rights of juveniles are
protected, including the right to legal counsel. The procedures are also design-
ed to provide a means for protecting the public, where necessary. Several factors
relating to these procedures should be stressed. Efforts are made to assure due
process safeguards for the youth involved, while attempting to arrange a volun-
tary return to the demanding or home state as provided for by Article VI. Ar-
ranging voluntary return avoids the more complex legal actions define in Articles
IV and V. Also, since the passage of the federal Juvenile Justice and Delinquen-—
cy Prevention Act of 1974, most states will not hold nondelinquent runaways or
status offenders in secure settings pending receipt of the court of jurisdiction's
requisition. Instead, custody is maintained in a shelter or other nonsecure
setting. In all cases, disposal of any felony charges in the "asylum state"
must be procured before the return is implemented.

Directly related to the Academy's study of out-of-state placement policies
and practices are the portions of the Juvenile Compact relating to the out—of-
state supervision of parolees and probationers and the out-of-state institu-
tionalization of delinquent juveniles. Delinquent youth are more often super-
vised out of state while in the home of a relative or another party entitled .
to custody. When a delinquent juvenile is permitted to live in a residential
setting in another state (the receiving state) while on probation or parole in
the sending state, approval of the proposed setting and probation or parole
supervision must be arranged through compact procedures outlined in Article VII.
These compact procedures call for preplacement investigation, regular monitoring
of the placement, and the extension of the full protections offered juveniles
under the laws of a receiving state. It should be stated that, despite these
steps, supervision transfer is often not seen as a placement by the sending
agency. The extension of protection is of special value to juveniles who are
in placement situations that are not adequate or are counterproductive. 1In
cases where inappropriate placements are made under the aegis of the compact,
there are procedures available to either change placements or place such
juveniles under the protection of the local court in the same manner as if the
juveniles in question were residents. The compact, in essence, extends all
the protections and services of both states to juveniles receiving parole

or probation supervision in a receiving state.

Sometimes administrative revocation hearings are held, with compact
administrators or case supervisors serving as the authorized representatives
of the sending states. If the decision is reached to revoke parole or
probation, the receiving state initiates a return procedure similar to that
utilized for the return of runaways, absconders, and escapees. The sending
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state then exercises the option to either have the delinquent returned or
makes arrangements through the compact for confinement in the receiving
state.

The Juvenile Compact also provides for the public confinement of a
juvenile in another state. This may occur when a child on probation or
parole is placed in a receiving state under the compact with the two signa-
tory states mutually agreeing that the receiving state's facilities are
better suited to a particular child's needs and a contract is signed provid-
ing for placement and payment by the sending state's responsible agency.
Under Article X, the child must have been adjudicated delinquent and a
hearing must be held regarding the transfer or placement. Other methods
are possible for the confinement of a juvenile on probation or parole in a
receiving state, two of which occur only after supervision is transferred
to the receiving state through the compact. It should be noted that the
Out—-of-State Confinement Amendment provides for one of these methods.

Procedures for placing a juvenile delinquent in out—of-state confine-
ment, either under the basic compact or the Out-of-State Confinement Amend-
ment, are primarily the same. A compact administrator of the sending state
makes a request for placement utilizing the proper forms and the supporting
case history documents. The administrator in the receiving state then makes
the necessary arrangements with the public institution and follows through
with cooperative arrangements for delivery of the individual to be confined.
The receiving state is obligated to provide a treatment environment com-
parable to that provided its own residents in the institutions and to pro-
vide regular reports to the sending state as to the status of the juvenile.
Although the treatment decisions are to be made at the institutional level,
the sending state still maintains ultimate jurisdiction over the juvenile
in placement and may at any time request release or placement changes.

Finally, a delinquent juvenile may be placed into a private facility
for care and treatment in another state. The Juvenile Compact Administra-—
tor's Manual advises that the child should be placed on probation or parole
and sent to the other state under the compact, assuring that the private
institution is not correctional in nature and is licensed by the proper
state authority.l”/

It is important to note that out-of-state confinement or private in-
stitutional placement under the auspices of the Juvenile Compact and the
Out-of-State Confinement Amendment are constrained by states' definitions
of "juvenile delinquent." In many states, this definition is restricted
to what would be criminal acts if committed by adults; in others, it will
include status offenders or violators of previous court orders. It is
conceivable that a sending state might seek to place a juvenile in a state
for an act which, in the receiving state, would not be defined as an act
of delinquency.

Courts' historical use of "courtesy supervision' in the receiving state
is enhanced by the legal mechanism of the Juvenile Compact, extending the
"sending state's court's jurisdictional authority into the receiving state."18
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Also, the assurance of due process and other rights for the children in-
volved is increased, especially in light of variations in state's juvenile
codes. The possibility of achieving the goal of treatment and rehabili-
tation may te enhanced, as well, by the use of the Juvenile Compact, with
requirements of facility licensing, placement monitoring, and continued

probation or parole supervision helping to assure protection and a better
level of care.

However, despite legislative passage of ratification statutes for the
Interstate Compact on Juveniles in all of the 51 U.S. jurisidictions, the
applicability of this compact is subject to different interpretations, due
to the wording of two of its articles. Article II states that this compact
is "not in substitution for other rights, remedies and procedures." The
Juvenile Compact is specifically explained in the administrator's manual
as optional, stating Article II reserves to the states "the right to use
informal arrangements for return and supervision of juveniles."l9 Further-
more, Article XV declares that the compact provisions are severable if they
are '"declared to be contrary to . . . the applicability thereof to any
government, agency, person. or circumstance." For example, since the Uniform
Juvenile Court Act, adopted by some states, permits juvenile courts to make
out-of-state placements, local courts might hold the state's compact provi-
sions to be inapplicable. There is, therefore, an option left open to states
to allow local courts to make their own placement arrangements, which would
not have the protections offered juveniles through the compact.

These two factors have left the issue of compliance and enforcement
unanswered in many states. Compact administrators are sometimes uncertain
of their ability to assure compact utilization for the return or super-—
vision of its youthful state residents under its purview. This is parti-
cularly a problem for administrators in states where community juvenile
justice services (courts or court services units) are operated by local
government with administrative if not fiscal autonomy from the state agency.
It appears that this autonomy and the question of the legal requirement for
compact use would help to explain the fact that state juvenile justice
agencies reporting compact information in the Academy’s national survey
utilized interstate compacts to a far greater extent than locally operated
juvenile justice agencies.

Probation or parole status may be terminated by the court of juris-
diction while a juvenile is residing in the receiving state. Upon that
decision; the Juvenile Compact administrators in both states are notified,
as well as the supervising court in the receiving state. The juvenile may
then continue to reside in the receiving state, if in a private residence,
or be returned to the sending state from the facility in which the youth had
been placed. Some question has arisen about the "appropriateness" of the
first possibility because the juvenile may be residing with persons other
than a parent, and should a crisis occur, accessibility to a legal guardian
may be difficult. Also, once court jurisdiction is terminated, any payment
for care from the receiving state may also cease. Currently, no Juvenile
Compact procedures or rules and regulations promulgated by the Association of
Juvenile Compact Administrators directly speak to these potential problems.
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.Administrative, bureaucratic, and legal issues which surround more than
the Juvenile Compact will be discussed later in this chapter. Two very
thorough essays on compact-related issues are also included in Major Issues
in Juvenile Justice Information and Training: Readings in Public Policy.20

Interstate Compact on the Placement of Children

The Interstate Compact on the Placement of Children (Placement Compact)
provides a legal and administrative means for child placement outside of the
state of residence for most types of care, treatment, or protective services.

History

The Placement Compact was written in the late 1950s as a complementary
document to the Juvenile Compact, stemming from a desire to protect children
not on probation er parole who are placed out of their state of residence.
Again, the reasoning offered is that, although the U.S. Constitution requires
that "full faith and credit shall be given in each state to the public acts,
records, and judicial proceedings of every other state," this does not re-
quire each state to enforce the laws of the other state.2l A state's
authority, even with the existence of importation and exportation laws, was
recognized as jurisdictionally limited to its own borders, not overcome by
the full faith and credit clause. Attempts to regulate interstate placement
by unilateral statute did not include adequate means for determining com-
pliance, and authorization for bonding was often ignored or waived and could
only redeem the financial aspects of placement obligations.22 The appearance
of the Placement Compact in 1960 began a progressive move towards full inter-—
state cooperation in the regulation and monitoring of the placement of
children across state lines. 1In comparison to the Juvenile Compact, the
initial state adoption rate of the Placement Compact was quite slow. This
difference has been assessed by two compact authorities in the following ways.

For the most part, the spread of the compact was not
impeded by any negativism about either the principles
involved or their actual implementation. Rather, an
absence of knowledge concerning the compact and the
absence of sufficient means to assist States in learn-
ing of it and of studying its technical aspects were
the inhibiting factors.

But in 1972 a grant was obtained by the American Public
Welfare Association from the Department of Health, Edu-
cation, and Welfare (HEW) specifically to increase ser—
vices for the compact. Work under the grant began in
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earnest in October 1972. It consists of a higher level
of secretariat services than was previously available;
presentation of information on a systematic basis con-
cerning the compact; and technical assistance to States
studying the effect which adoption of the compact would
have for them. 23

By the end of 1980, 47 states had enacted the Placement Compact, leaving
the District of Columbia, Hawaii, Michigan, Nevada, and New Jersey as the five
nonmembers. Five states passed the required legislation for compact member-—
ship during or after the 1978 reporting year of the Academy's national survey.

Purposes

ey

The first Article of the Placement Compact gives the primary purposes of
this compact, based on a general effort to assure that each child to be placed
receives the fullest opportunity to be sent to a setting which would provide
"a necessary and desirable degree and type of care," and includes:

1. Provisions for authorities in the receiving.state to review the place~
ment circumstances and proposed setting, in order to help assure all
protective requirements are met.

2. Means for authorities in the sending state to assure the quality of
care to be offered in the proposed setting, before placement is made.

3. Provisions for determining legal and fiscal responsibilities and as-
suring the jurisdictional authority of the sending state (and agency).

The compact's main functions, derived from these purposes, are to assure
an appropriate placement setting has been selected in the receiving state, to
determine legal and fiscal responsibility for the child and the placement be-
fore it is implemented, and to assure required monitoring of the placement.
The greatest portion of placements arranged through the Placement Cogpact are

j for adoptive and dependent children. This second status includes ch%ldre? who

! are in the custody of a public agency and are sent out of state to 11v§ with
relatives as well as children who are placed with their legal parents in an-~

: other state by a public agency. To a lesser extent, children are placed.out

; of their state of residence to some types of public and private institutional

settings, through the Placement Compact.

A compact secretariat for the Association Qf Administrators of the
Interstate Compact on the Placement of Children helps member states to carry

compact records through the accumulation of quarterly repor?s from member
3 states, circulating updated material for the administrators' manual, and pro-
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out the above functions by providing technical assistance, maintaining national




curing and distributing legal opinions on compact-related issues. This
secretariat is located in the American Public Welfare Association's office
in Washingten, D.C. It continues to provide professional advice and testi-
mony to parties interested in promoting their state's membership in the
Placement Compact, along with its other responsibilities.

Relevant Components, Benefits, and Issues

Almost all out-of-state placements which can be arranged through the
Placement Compact are relevant to the Academy's national study. Only the
placements of children to the homes of a natural parent in other states do
not meet the study's particular operational definition of placement. It
should be recognized that this type of placement constitutes a large pro-
portion of those processed by ICPC offices throughout the country.

There are three types of residential settings into which children may be
placed which are not included within the purview of the Placement Compact:
facilities which are primarily educational in nature (i.e., boarding schools),
medical facilities, and institutions for the "mentally ill, mentally defective,
or epileptic" (compact wording). These exceptions are discussed later. Out-
of-state placements made by close relatives to the homes of close relatives
are excluded from compact compliance as well. The cunly other limitation to
the applicability of this compact, according to its Article VIII, is to
placements made through another interstate compact or a reciprocal agreement
"which has the force of law." Agencies or persons within the Placement Com-
pact's signatory states must follow compact procedures even if the receiving
state is not a member of that compact. The sending state's compact adminis—
trator must be notified of the intention of placement and noncompact authorvities
in the receiving state are contacted for preplacement investigations and the
development of a formal agreement between the involved states. Some problems
have been encountered by nonmember states when their own agencies attempt to
place children in states which have enacted the Placement Compact. These
problems occur primarily because of the receiving member state's requirement
of legal compact procedures for accepting a placement. These requirements
stem from the member state's legal commitment to the compact.

The Placement Compact offers the states and children involved specific
legal and financial protection. When children are placed out of their state
of residence;, the jurisdiction and the financial responsibility of the send-
ing state and agency is maintained if the Placement Compact is utilized. The
compact clearly ascribes financial responsibility for child care and treatment
in its procedures. Notification requirements including the option of preplace-
ment investigations, allow the receiving state the opportunity to assure proper
care, determine financial responsibility, be aware of the children's presence
in the state and, if necessary, help monitor the progress or stability of
the placement. This monitoring aspect is optional in an ICPC-arranged place-
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ment, but gives the sending state and agency a representative in close
proximity to the placement setting. Otherwise, monitoring may occur only
through written or verbal reports or more expensive on-site visits by
?ersonnel of the sending state. Even if an agency in the receiving state

1s not requested to supervise (monitor) a placement, deficient or infrequent
brogress reports from the placement setting may be corrected more readily
through the intervention of compact administrators if the placement was
compact-arranged. This advantage is also important when a placement is
determined to be unsatisfactory or in need of supportive services. The in-
terYention of a state official in the same state as the facility or setting
caring for a child has considerably more legal basis and authority than the
authority held by an agency in another state. This is particularly true when

the use of "approved" settin
. , gs for compact-arranged placements usually implies
certified or licensed ones. 7

. Article VI of the Placement Compact provides for institutional care of
delinquent children. The provisions of this article stand out from the others
fo¥ several reasons, the first of which is the special status of children as
adjudicated delinquents. Recalling the foregoing discussion of the Interstate
Compact on Juveniles, the reason for the presence of this article in the Place-
ment Compact is important. The drafting of the Placement Compact occurred
after the Juvenile Compact had been enacted by several states. It had become
aPparent that the specific wording of the Juvenile Compact regarding institu-
Flonal placements of delinquent juveniles was being read to mean only public
institutions. Therefore, to assure that out-of-state placements of adjudi-
cated delinquents to both public and private institutions were clearly subject
to a Qompact, Article VI was included in the Placement Compact.24 The wording
of this article and the interpretive comments within the administrators' manual
acknowledges the possibility of direct court placements out of state into a

priYaFe institution without a mandatory preplacement decision by the compact
administrator in the receiving state.

An interesting note is that only the Placement Compact's administrators'
mangal includes comments on this "restrictive wording'" of Article X regarding
an institution's operation in the Juvenile Compact. As already discussed
the Juvenile Compact manual provides a suggested means for arranging the ’
placement of an adjudicated delinquent into a private institutional (and noncor-
rection) setting without discussing the limited interpretation of Article X.

Article IV of the Placement Compact includes procedural requirements
for‘a hearing in the sending state prior to the institutionalization of a
delinquent juvenile. The parent, guardian, and counsel are required to be
heard in the hearing prior to the out-of-state institutionalizacion of the
y?uth. The judge, however, may rule that the parent has no right to disagree
Wth'the disposition because of the delinquency status of the juvenile. The
?ajor requirement for an institutional placement under the compact is that
1t must be in the best treatment interest of the child, as determined by the
local court (or sending state agency). This right to a hearing is not re-

quired for any other out-of-state placements subject to the Placement Compact
however, ’
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Regarding the issue of out—of-state placement applicability to the Place-~
ment Compact, it is necessary to reintroduce the discussion of placement
settings excluded from the purview of this compact. The 20 years which have
transpired since the final draft of the Placement Compact became available
for state enactment have included many changes in the perceptions of what
constitutes appropriate treatment for children with certain handicaps.

The "intent" of excluding from the compact the enrollment of children
into private boarding schools, which primarily offer educational services
similiar to those in public schools throughout the country, may be less rele-
vant today because of increasing use of special residential schools for chil-
dren with certain handicaps. This second category of private schools is now
extensively used by parents, school districts, and other public agencies as
a setting for children in need of specialized care and therapeutic or habili-
tative treatment. This treatment component has been interpreted to mean that
the placements are not solely "educational in character" and, therefore, are
argued to be under the purview of the Placement Compact. Similarly, the
trend in the past 20 years towards the use of nonmedical settings for the care
and treatment of mentally ill, emotionally disturbed, mentally retarded, and
developmentally disabled (including epileptic or seizure-prone) children has
apparently placed a large group of previously excluded "psychiatric" and
"medical" settings under compact purview.

Interstate Compact on Mental Health

This compact, unlike the preceding two, provides for the interstate trans-
fer by member states of both children and adults who have been patients in
public mental health or mental retardation facilities and who are sent to public
inpatient or aftercare services in another state, regardless of state residence
requirements and at the expense of the receiving state. It also provides for
the temporary care of an individual who has "escaped" from an institution to
another state and is deemed potentially dangerous.

History

Concern among mental health officials about the restrictiveness of legal
residency requirements for the public psychiatric and clinical treatment of
mentally ill persons led in 1955 to the cooperation of state officials of
ten northeastern states in developing an interstate compact. An objective of
this compact was to place a person's mental health needs before the question
of legal residency.2/ This Interstate Compact on Mental Health (Mental Health
Compact) was not meant to be a regulating piece of legislation but, rather, a
means for more readily enabling a patient to receive public care and treatment
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no matter what the official state of residence, This access to public care
included mentally retarded individuals as well, with the historical term
"mentally defective'" being utilized in the compact wording. Currently, 44
states and the District of Columbia are members of the Mental Health Compact.
Virginia has revoked its earlier ratification of this compact, but continues
to aid in the transfer of patients.

Purposes

The Mental Health Compact has as its basis for existence an understanding
that the proper care and treatment of mentally ill or mentally retarded persons
comes before the question of formal residence or citizenship. It also serves
as a means for protecting the community from persons who may be dangerous or
not responsible for their actions due to their mental state. Towards these
ends, the primary purposes of the Mental Health Compact include:

1. Provisions for the legal institutionalization or care of the
mentally ill or mentally retarded, despite lack of state
residency requirements.

2, Provisions for establishing the responsibilities of the states
involved with a patient.

3. Provisions for detaining an escaped patient from another state's
institution who is deemed dangerous or potentially dangerous.

4. Provisions for assuring the continuance of guardianship for a
patient when transferred.

The Mental Health Compact functions to carry out these purposes in a simi-
lar fashion to the other compacts, with procedures to be followed in both the
sending and receiving state. In recent years, this compact has not maintained
a secretariat. More general services have been rendered by the National As-
sociation of State Mental Health Program Directors, including the provision
of an informal association of Mental Health Compact administrators.

Relevant Components, Benefits, and Issues

Because of the limitation of the Mental Health Compact to patient trans-
fers between public facilities or programs, this interstate compact is the
least frequently used of the three relating to the placement of children.
Changes in the patients' family place of residence are presently the major
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reasons for the use of this compact. This usually entails interinstitutional
transfer, rather than the move to an outpatient or aftercare service in another
state.

Compact procedures are implemented when it is deemed necessary to transfer
a young patient to another state's public facility because it is considered a
more appropriate care and treatment setting. This determination often stems
from a treatment philosophy valuing continual family involvement and eventual
family reintegration, which can occur more readily in closer proximity to the
moving family. Of course, public financial responsibility is also a considera-
tion, and the movement of the legal guardian or parent from one state to an-
other implies the movement of financial responsibility to the new state of
residence. Provisions within the Mental Health Compact acknowledge this shift
and, unlike the other relevant compacts, the receiving state becomes the fi-
nancially responsible party, except for the transportation costs which, ac-
cording to Article VII, are either borne by the sending state or through other
financial arrangements (often the parents).

Article III of the Mental Health Compact relates the specific procedures
for a patient's transfer which parallel those of the Juvenile and Placement
Compacts. The patient's transfer must be preceded with a notice to the ap-
propriate compact authorities and the receiving public setting must have the
opportunity to review the patient's records. A transfer can only occur through
the compact if the receiving state agrees to accept the patient. The patient
is provided the same priority of admission as any state resident through the
stipulations of the compact (Article III, {(d)).

Utilizing the Mental Health Compact assures the family, patient, and
member states that legal and financial responsibilities are understood by all
parties involved. In addition, public provision of care for individuals in
need is assured without punishing them for not meeting state residency or
citizenship requirements.

However, due to the possible unavailability of public facilities because
of the closings of large institutions and a shortage of beds, the request for
a patient's transfer may be accepted by the receiving state upon the condition
of availability. The young patient may be placed on a waiting list, again,
subject to the same admission priorities as state residents, until public care
becomes available. Therefore, children may remain in a sending state facility
for many months or even years after the family has moved to the receiving
state, if arrangements for private care are not substituted by the family. It
has also been noted during the Academy's national study that in some instances,
unless the family seeks to transfer the child, especially a severly handicapped
patient, a receiving state's facility will question the appropriateness of the
transfer. In such circumstances, the argument is put forth that no interest
in visitation or reunion has been displayed and a move to an unfamiliar setting
would therefore not be in the best interests of the child. Also, shared re-
sponsibility for placement costs by the family may be avoided by leaving the
child in a state the family no longer resides in (therefore, making collection
difficult or completely avoiding charges which would occur in the potential

130

receiving state). Efforts by the authorities of a sending state to transfer

a young patient without parental initiative or cons i
pat ent are, therefo i~
cult to bring to fruition. ’ Fore, diffd

Finally, nonmember states of the Mental Health Com
cal agreements with party states about trans
pact acknowledges their validity,
veid such agreements or other form

pact may have recipro-
fers, and Article VII of the com-
stating that the compact is not meant to

s of statutory authority.

AN OVERVIEW OF COMPACT ADMINISTRATION ANﬁﬂUTILIZATION TSSUES

' Ce?tain unique aspects of each of the three interstate compacts have
glven rise to issues which are specifically related to a single compact. These
issues have been discussed in the context of the compact to which they relate.

However, there are also administration and utilization issues which include
more than one of these three compacts.

The issues raised here are not experienced by all compact administrators
or all placers of children. Some states Or separate compact offices have re-~
§olYed certain issues through actions seen as appropriate for their particular
Jgrlsd%ction. Some of these attempts were discussed during the Academy's on-
site v1§its to seven case study states. The reader is encouraged to review
thgse-flndings in Chapter 5 or Appendix K (in second volume). Also, it should be
relt?rated that three prominent authorities have contributed suggeséions re~
garding compact administration and utilization in essays included in Major

;siges in Juvenile Justice Information and Training: Readings in Publié
olicy.

Administrative Issues

?everal important factors pertaining to these issues are related to the
location, operation, and resources of the compact administration offices them—

| selves. The location of an interstate compact office within the bureaucratic

? Structure of state government may affect its ability to carry out its functions
i effectively.

Determining the organizational location of a compiact office is
left to the discretion of each state's authorities once a compéact is ratified
The possibilities available are numerous and existing locations are di s .
Not ogly may each of the three relevant compacts be locateu in differen . .
agencies, but it is possible to find a single compact's administration divided
}nto separate offices focusing on specific functions of that compact. For
Instance, the Juvenile Compact is administered in New York and New Jersey
througb Fwo state agencies, with out~of-state probation supervision and parole
Supervision arranged by separate juvenile justice offices. GCalifornia has
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elected to administer the Placement Compact through its foster care off;cs
and also through its adoption division. Mental healt?.and ment;l rezir a .
tion agencies within state government may arrange patient trans erst rzuin
separate offices for the administration of the Mental Health C?mpac', a n
the case of South Carolina. There are, of course, advantages 1n.thls prac
tice, including familiarity with specialized areas of service, dlr?ct per—-l .
sonnel contact, and the potential of reduced WO?k %oad: However, it can a f
be argued that this form of separation and spec1?llzat10n may causetunnﬁgii
sary overlap and the continued omission of.certa%n unusual placements w

slip between the designated areas of administration.

The practice of assigning a single state office the resp?nsiblllzydoin
administering more than one interstate compact has als? been implemen i
several states. Towa, for instance, manages the quenlle and P%acem?i
Compacts within its social service agency responsible for bo?h juvenile .
justice and child weliare services. The umbrel%a.human serches agency e
Floyrida includes the three compacts' deputy administrators in Fh? same o ; ’
while Connecticut has designated the same person as deputy admln}§trator or
all three compacts, housed within the specialize§ agency for serv%cei.go
children. This type of administrative organization may help to simp ify o
channels of authority and communication, but may a%so be'seen as reduc1ngea e
single office's ability to detect compact noncompliance in the greater ar
of jurisdiction.

The physical location of an interstate compact cffice may influence its
ability to administer the functjons of the particular compact. The presence

of the Mental Health Compact office within a s?ate—opgra?eq tacille, ii 12n_
New Mexico, may give this compact high visibility to }nlelduals dlﬁec dy‘nis.q
volved in the transfer of patients. In contrast, untl} recently, t f a guéo
tration of all three compacts in Connecticut occurred in an office almos '
miles from the state capital and the central office of state-operated serﬁlzes
for children. Low visibility may effect the level of compact awareness tha
agency personnel maintain.

Compact offices sometimes have a marginal relationship to ?th?r depa?t—l
ment functions. This "distance" may be present despite the office's physica

proximity to the direct services or administrétive divisions. Often thi 12:
dividuals responsible for compact implementation and enforcgmentfarelno It
volved in agency policy development, plan?ing, or the drafting of rules
regulations which influence compact compliance factors.

The level of resources made available to a compact.office often reéizcts
its position in state government and affects its o?eratlonal success(.anc e
perception of some compact offices being on the fr}nge of a ?tatngg o yit y
be corroborated by the level of resources made aYallable to 1t.d -1¥st,ator
should be understood that in many cases the app01nted'compac? a, Elnzieg :
holds the position in name only, with everyday operatl?nslbeing tizle ang
a deputy administrator or a compact correspondent. T@ls at-e¥ itﬁ and
sometimes the former, is normally given to a secretarial poglticndz eh 2 com
mensurate pay scale. The bulk of the compact—relgted work is 1321 :tafg.
a person, often without the help of other professional or cler
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Under these conditions the turnover of personnel in this compact position is
extremely high, according to compact secretarial records. On-the-job train-
ing of a replacement often entails only a briefing from the predecessor and
the handing over of the compact manual. For the sake of discussion, the term

Compact administrator is used here to refer to all persons involved in the
direct administration of a compact.

Compact office record-keeping may also suffer from a lack of financial
and personnel support. The unavailability of a
information during the Academy'’

of a readily accessible information
System. This second factor may, in part, be due to the first. At the ex-

treme, ongoing compact records were only recently begun to be kept by the
Juvenile Compact office in Mississippi.

VeryAfew compact offices have th

eir records linked with other depart-
mental information systems and even

fewer have access to a mechanized system.
Several problems may arise from inadequate information system. For instance,

the approval of a compact placement request may not necessarily result in the
implementation of the placement. Without a link between the general agency
case records and the compact office files, the continued presence of the child
in the state of residence would not be known to the proposed receiving state.
A reverse situation may also occur when a compact-processed out-of-state
placement fails and the child returns to the sending state without notifica-
tion of the compact offices involved. Finally, the child placed out of state
a home setting placement and termina-

lity for the child is not recorded in
inaccurately "active."

tion of the placing agency's responsibi
either compact office, leaving the case

In an attempt to curtail these problems,
various means for keeping accurate records.
planning of a departmental automated manageme
necticut included the compact deputy administ
required for that office's functions.
those administering the Placement Compa
veloped an information system which is not computerized but still provides
updated information about compact use. Virginia has maintained close
scrutiny of financial records, for instance. Tt should also be pointed out
that the quarterly report requests from the Placement Compact secretariat

have oriented its compact offices to keep updated status records, despite
any of the above-mentioned shortages.

compact offices have developed
For instance, recently the
nt information system in Con-
rator's input on what data was
Also, some compact offices such as
ct in Montana and Virginia, have de-

A lack of resources may also leave the compact administrator without
sufficient time or finances to carry out responsibilities beyond placement
processing. The ability of a compact administrator to help caseworkers and
other parties to become familiar with the benefits and procedures of compact
use could ultimately affect levels of utilization. Similarly, increased re-
sources are needed to monitor the appropriate agencies for compact compliance.
Some compact offices are only able to handle the work which is readily sub-

mitted and cannot assess if many more placements are occurring without compact
use,
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Accessibility to formal legal support is important to a compact office's

functioning. This resource is also often dependent on the importance given
to this office by state authorities. Help from the legal services branch of
government may be limited, either due to government priorities or the level
of familiarity of personnel with the complexities of interstate law. Legal
opinions within the context of state laws on compact applicability, besides
those offered by compact secretariats, are a means of bringing greater com-
pliance to compact procedures. Another consequence of sufficient legal sup-
port can be seen in Virginia, whose Placement Compact office has gained
national recognition for its effectiveness. To a great extent, Virginia's
success has been due to the legislative support and resultant financial and
legal resources it has received in the past four years. (See Appendix J for
a fuller discussion of Virginia's administration of this compact.)

Another administrative problem experienced by compact personnel is one
which is more generally shared by state agencies. The presence of locally
operated agency counterparts, with a long history of autonomy in both policy
and financial matters, has, for some compact offices, culminated in jurisdic-~
tional disputes. The ratification of interstate compact legislation by the
state is sometimes perceived as another attempt by state authorities to gain
control over local agency practices. Even when state and local agency re-
lations are not affected by such a perception, the ability of a state agency
to supervise the placement activity of its local counterparts may still be
hindered by weak channels of communication, the financial independence of
the local agencies and, as mentioned earlier, the lack of compact office re-
sources to provide knowledge and training about compact use to local agency
personnel. How and when an interstate compact is utilized by a placing
agency or independent party is greatly dependent on the knowledge held about
the compacts to which the state is a member, the benefits they provide, and
the procedures they entail.

Problems with the applicability or coverage of compacts are probably
the greatest barrier to compliance for the compact administrator. This is
followed by the lack of negative sanctions and the avoidance of potential
time delays and paperwork in the procedural steps previously described in
this chapter. Before discussing these utilization issues, a tabular review
of the three compacts' applicability in relation to senders and receivers
is offered in Table 2. During the Academy's national study, disagreements
about compact applicability to certain types of placements were reported by
state and local officials. It also became apparent during the period of
study that public confusion exists about compacts' purview. The question
of what compact covers what kind of placement or what type of child does
not have a simple answer, as can be seen in the multiple possibilities
illustrated in Table 2. The areas of applicability which are currently in
question, at least in some states, are noted., Their compact coverage is
supported by the secretariats' opinions provided to all compact adminis-
trators in their procedure manuals. The Placement Compact manual, as of
December 1980, offered over 40 secretariat opinions, many regarding the
applicability of that compact to children's placements. These placements
included unusual ciicumstances or simply were in question because of the
issues discussed in this chapter regarding the Placement Compact.
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TABLE 2. APPLICABILITY OF THREE INTERSTATE COMPACTS,
BY TYPES OF SENDERS AND RECEIVERS

Types of Senders Placement Juvenile®  Mental Health
and Receivers Compact Compact Compact

SENDERS
State public agency Yes Yes Yes
Local public agency Yes Yes Yes
Private agency ' Yes No No
Private individuals (parent, guardian,

close relative) YesC No No
RECEIVERS
Parent's or relative's home YesC Yes Nod
Foster family home Yes Yes No
Adoptive home Yes Yes No
Child care institutionP Yes Yes No
Public corrections institution No Yes No
Special (education) school No¢€ Yes No
Public mental health or

retardation facility No Yes Yes
Private mental health or

retardation facility No®& Yes No
Medical facility (hospital,

clinic) No Yes No
Boarding school No Yes No

a. The Juvenile Compact, regarding out-of-state placements or transfers,
only applies to delinquent youth provided probation or parole supervision.

b. Child care institutions include residential treatment centers, group
homes, and other types of facilities which provide foster care in addition to
other services. Article VI of the Placement Compact provides a procedure for
the placement of delinquent youth into both public and private facilities.

c. The exception to this coverage, as stated in Article VIII, is the
placement of a child by a close relative or nonagency guardian with an out-
of-state close relative or nonagency guardian.

d. May be enacted when the patient is transferred for outpatient or
aftercare and will live with parents or relatives.

e. TIf the care and supervision of the child is habilitative or treatment
orientated, provided in a foster care-like setting, and is not solely for
eduration or medical purposes, that placement may be considered applicable to
the Placement Compact, according to the secretariat's opinion.

135



A review of Table 2 shows that nearly all types of out-of-state place-
ments are subject to one of the three compacts discussed. ?t‘s§ould be.noted
that placements to private mental health or retardation fac111F1es, medical
facilities, and boarding schools are only designated to b? subject ?o a com—
pact if the youth are adjudicated delinquent and placed W%th pr9bat10n or
parole supervision by receiving state agency or court. Dlscu831?n of each
of the compact's applicability was previously given in the overview of compact
administration and utilization issues, while broader issues of compact coverage
follow.

Utilization Issues

As previously described, each of the three compacts was written‘to meet
certain needs of specialized areas of service: juvenile justice, child wel—
fare, and mental health and mental retardation. Compacts are ofte? perc§1Yed
to serve only single functional areas of government. Upon a state's ratifica-
tion of a compact, the selection of a formal compact administrator'and the"
location of the compact office were often influenced by this "service area
perception. However, the service needs of children often tran§cend erarF—
mental or agency lines. For instance, it is not uncommon to find a juvenile

justice agency providing help to an emotionally disturbed youth who has com-
mitted a delinquent act, or a social service agency supervising a status of-

fender on, probation. Yet, when a placement decision is‘made by either of
these agencies, the compact housed within its own functional category may be
the only compact studied for its applicability to an out-of-state plac?ment.
An awareness of other interstate compacts may be lacking, or a perception |
often voiced during the Academy's study may exist: "That's not our compact.
This was particularly noted by juvenile justice agencies in re?e?e?ce to Fhe
Placement Compact when placing youth in private child care facilities. Sim-
ilarly, in the case of some education agencies, a perceptlon.may pervade that
"we have no compact,' there being no compact office located in the state ed-
ucation agency.

Certain exclusions in the interstate compacts have caused problemg of
interpretation. School districts' perception of not haYing a com?act is one
among several which have arisen because of these exclusions. 4rt1c%e 1T of'
the Placement Compact exclude coverage of several types of re51denF1a1.sett1ngs
and is the principle example of this interpretation probleﬂ. .InsFltutlons for
the mentally ill, mentally retarded, seizure prone, those prlmar%ly educa—'
tional in character," and medical £facilities are exempted frog this compact's
purview. However, special education services have developed in thg past few
decades and residential schools with specialized programs for handicapped and
disabled children's care, training, and treatment have become more and more
prevalent. Accordingly, the distinction between the exempted types of fa-
cilities and the included child care or treatment facilities has become ‘
difficult to make. Often these specialized "schools'" are licensed as gh%ld
care facilities with their large educational component also being certified

by the state.
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A problem arises, then, when local school districts, parents, or other
service agencies decide to place children in such "schools.!" Often, due to
the previously mentioned functional service orientation towards a compact,
school districts are not aware of the existence of the Placement Compact and
its legal requirements or, as already pointed out, the selected settings are
perceived to be excluded by Article II. Many residential programs for even
the severly mentally retarded are no longer merely long-term care institutions,
but now include training and education components which may be seen as plac-
ing them outside of the excluded categories. Additionally, the medical or
hospital classification given to psychiatric facilities has given way to a
treatment facility orientation.

Enforcement of compact compliance in such cases has become more and more
of an issue for compact administrators, resulting in requests for secretariats'
opinions and state government action. Recently, the state education agency
and the Placement Compact office in Virginia have begun to work together in
assuring compliance among local education agencies, following legal discus-
sions of this compact's applicability to out-ocf-state placements by education
agencies. Texas has used its child care licensing requirements to assure that
placements made to licensed facilities within its border are arranged through
a compact. Nationally, however, Placement Compact administrators find them-
selves in the position of processing placements made by child welfare agencies
to a particular facility, while being aware of other placements to that same
setting made by school districts, parents, or mental health centers without
compact utilization. These placing parties argue compact use is not neces-

sary because of the excluded status of the "school" or "private psychiatric
facility."”

While this applicability issue is starting to be resolved in most states,
the lack of effective negative sanctions available to compact administrators
for noncompliance is an ongoing problem. Of course, legal action is possible.
This option is apparently seldom used because of the lack of legal counsel
for the compact office, hesitation on the part of agency authorities to use
such drastic means on 'one of their own," or the anticipated length of time
involved in preparation, court proceedings, and appeals when a child's immediate
well-being is in jeopardy. More often, attempts are made to bring the placement
into compact compliance, if it is deemed acceptable. Some states, Alaska and
Ohio for instance, have small fines which may be charged when noncompliance
is identified, but these require legal action as well. Revocation of an agen-
cy's license or permit which allows it to place or care for children is
specifically mentioned in the Placement Compact, Article IV, but again, this
sanction against a public agency, expecially the same agency which houses the
compact office, is seldom used. Administrative reprimands have been utilized
by compact administrators, with noncompliance by an individual public agency
or a caseworker being made known to a higher level of authority.

Finally, along with the other arguments made by placing agencies about
their reasons for not utilizing interstate compacts, is the desire to avoid
perceived time delays and the red tape of paperwork. The involvement of

several public authorities in compact procedures, along with those at the
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placement setting, increases the possibility of delays, especially if the re-
source shortages mentioned affect the operations of one of the compact offices.
The requirements within all the compacts to assess placement appropriateness
forces the placing agency to develop a complete case history and placement
justification, which often entails a preplacement investigation of the setting
and again involves several individuals in the process. The actual forms to

be completed for compact use are few in number, but require both the sending
and receiving compact administrators' signatures after the required tasks are
completed. The sending agency personnel, being closer to the child with ser-
vice needs, may view these delays as not in the best interests of the child
waiting for placement. However, the legal safeguards for the child provided
by the use of an interstate compact are seen by compact personnel and others
to override any inconveniences experienced in compliance procedures.
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CHAPTER 5

|
. , 1

- CASE STUDY SUMMARIES AND OVERVIEW
!

INTRODUCTION

This chapter provides a comprehensive overview of the out-of-state place~-
ment policies and practices in seven states. Full and detailed case study notes
are included in Appendix K for each state. The reader is encouraged to refer
to these notes for more specific information, such as relevant statutory and
case law citations and points of policy and practice too detailed for inclusion
here. Every effort has been made to distill the most important aspects of each
state's system into a concise and pointed summary.

These case studies constitute the qualitative research effort of the study
described in Chapter 1. Comparable information was collected in semi-structured
interviews with both state and local officials in the seven states. Similar
data were collected among states' child welfare, education, juvenile justice,
mental health, and mental retardation systems. This approach was adopted to
promote discussion of important issues in reference to specific agencies and to \
allow different agencies and states to be compared and contrasted. The nature of
the information that emerges from these studies is quite different from the
national survey findings. The survey primarily addresses the outcomes of out-
of-state placement systems, such as incidence of placement, children's destina-
tions, and compact use. The case studies, on the other hand, go inside of
these placement systems to further investigate their policies, processes, and
administrative problems. In this way, the two approaches complement one another,
with the case studies expanding upon and explaining some of the trends which were
discovered in the national survey.

The case studies collected information on states' out-of-state placement
policies and practices, and particular problems and successes in policy im—
plementation are ncted. Major issues in each state are also identified and
discussed. Finally, respondents' recommendations for change are offered.
Factors justifying case study and a brief organizational description of rele-
vant public agencies are also offered to familiarize the reader with the re-
search setting in each state.

Personal interviews were conducted with over 230 concerned and authoritative
; respondents in 33 towns and cities throughout seven states. The states were
: Alaska, California, Louisiana, Michigan, New Jersey, New York, and Virginia.
These respondents provided facts and informed opinions about the status, pro-
! priety, and need for change in placing children into other states. While the
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summary of their contributions which follows is by no means entirely repre-
sentative of the nation, important trends, relationships, and recommendations ‘
appear from which all state and local agencies can profit. Contributors are
people who institute public poliey, who carry out policy prescriptions, and

who are subject to their effects. They include regulatory and service admins—
trators at the state and local levels, budget officials, planners and researchers,
legislators and their staff, and persons involved in important litigation. 1In
addition, information was sought from relevant citizen or governmental commit- i
tees, news reporters, child advocates, and private service provider associations. |
These participants represent the policy system which surrounds out-of-home care
in general, and out-of-state placement in particular. They provided a cross

section of the perspectives of child care decisionmakers, providers, and in-
fluencers.

The seven states were selected according to several criteria. These in-
cluded the organization and type of regulation by level of government, geographic
locale, history of involvement in out-of-state placement, and especially the
presence of noteworthy or unusual activities and initiatives by the three branches
of government related to out-of-state placement. The states offer differences in
tradition, political and social history, and out-of-state placement policy and
practices. They represent compact members and nonmembers, consolidated and in-
dependent organizational structures for youth services, local services under the
auspices of state and county governments, and geographical diversity. In addi- ;
tion, some of these states have experienced litigation concerning the out-of- ;
state placement of children, as well as extensive media attention, executive
intervention, and legislative involvement in the issue.

Officials in five types of. youth service agencies were, where appropriate,
contacted in each location visited. These ineluded key staff in child welfare,
education, juvenile justice, mental health, and mental retardation agencies.
Interviews with these persons formed the core of the study's knowledge about
out-of-state placement policies and practices.

Sites visited in each state were also systematically selected. Interviews
were held in the state capital and the most populous county of each state. Ad-
ditional interviews were held in a smaller county and a medium-size county which
was sometimes selected because it bordered another state.
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MAJOR FINDINGS

Alaska

Reasons for Selection

This remote and relatively young state has a history of placing fairly
large numbers of children out of state and, in some ways, the distance involved
in such placements is more of an issue for children placed out of Alaska than.
from other states. There are no states contiguous to Alaska which could receive
children for care and treatment at lesser distances from hom~. In addition,
some states receiving Alaska children indicated that Alaska officia%s have
frequently placed children out of state because care and treatmgnt is much less
expensive in the lower 48 states than in Alaska. A very large 1nv?stment would
no doubt be required for Alaska to develop extensive in-state services. Alaska
has ths highest cost of living in the country.

Also of interest was the fact that the Bureau of Indian Affairs (BIA) is
withdrawing from the provision of direct services to Native American‘and Alaskans.
The BTA has a long history of placing Native American and Alaskan chlléren across
state lines. Finally, Alaska's child care system was suspected to bg in the
early stages of development compared to other states, and this was V}eved as
an opportunity to cbserve the behavior of a fairly young system providing care
and treatment to children.

The Organization of Services

Responsibility for supervising and administering youth services in A}aska
is primarily located within the consolidated Department of Health anq Social
Services (DHSS). The DHSS' Division of Social Services (DSS) supervises an?
administers child welfare services through branch offices, as does thé DHSS
Division of Corrections (DOC) for juvenile probation. Alaskg's super10¥ courts
exercise juvenile jurisdiction. The DOC also operates juvenile corrections and
aftercare services. Institutional care for emotionally disturbed and dewvelop-
mentally disabled youth are operated by the DHSS' Division-of Mental Healt? ?nd
Developmental Disabilities (DMHDD). The DMHDD also supervises locally adminis-
tered mental health centers.
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Qut-of-State Placement Policy

Out-of-state placements by the DSS are to occur after the exhaustion of in-
state resources, if the proposed placement to another state is in a residential
treatment or child care facility. The facilities must be licensed, inspected
by Alaska DSS officials, and approved to receive Alaska children. In addition,
the dire.tor of the NSS must personally approve all out-of-state placements to
facilities or institutions. Quarterly progress reports are to be received from
facilities caring for Alaska children. Additionmally, all out-of-state place-
ment referrals must be accompanied by a detailed description of rationale and
long-term case plan prescribing goals and responsibilities in out-of-state
care and upon return to Alaska, if applicable. Finally, all out-of-state
placements involving the DSS are required to be arranged through the Interstate
Compact on the Placement of Children (ICPC).

Children referred for out-of-state placement through the DOC for a resi-
dential treatment program must be evaluated by a regional screening committee
and approved by the agency's administration. Exhaustion of in-state resources
is required, along with justification for out-of-state placement referral.
Qut-of-state placement to relatives' homes or with foster families must be pro-
cessed by the Interstate Compact on Juveniles (ICJ).

Placements out of Alaska by local education agencies must be approved by
the State Department of Education (DOE) to receive state funding and must go to
facilities that are approved by that agency subsequent to identification by the
local education agency. Exceptionality must be documented, and preference must
be given to placement in Alaska, either in the public or private sector. These
requirements are linked to DOE funding and do not prohibit local agencies from
placing children out of state to unapproved facilities at their own expense.
Parental approval, where appropriate, must be obtained to place children out of
Alaska.

Neither the DMHDD nor the local mental health agencies have custody of
children or administer child placement funds. Placement of children needing
psychiatric or developmental services is the responsibility of the DSS and
DOC, depending on children's legal statuses. The DMHDD does, however, adminis~—
ter the Interstate Compact on Mental Health (ICMH) for the transfer of children
to and from the state's public mental health and mental retardation institutions.

Qut-of-State Placement Practices

Generally, there was found a fairly close correspondence between policy and

practice in the DSS out~of-state placement system. In addition, there was a strong

bias expressed by all DSS officials against placing youth out of state. Out-of-
state placements to child care facilities are the last alternative to be comn-
sidered by child welfare workers, and only five out-of-state programs were
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approved by the DSS to receive Alaska children in 1978. Placement to out-of-
state facilities is highly controlled and the state agency director's personal
approval of these piscements strongly contributes to this control. Although some
child welfare workers have complained about the rigorous documentation and fore-
thought required for out-of-state placement referrals, officials noted that this
has greately improved case planning. It was mentioned that the incidence of pre-
cipitous and ill-planned out—of~state placements of the past have decreased

from unacceptable levels as a result of better case planning. Extensive use

of Alaska's system of private providers also decreases the likelihood of out-
of-state placements.

The ICPC enjoys fairly consistent utilization by child welfare workers
and courts. Exceptional cases have occurred in the past, when child welfare
workers placed youth out of Alaska without compact involvement, as they did with
court—~ordered placements, but it was reported that these have been retroactively
processed by the compact. Efforts toward enforcement of the compact are primari-—
ly educational and cooperative in nature, and its administration was praised
for its timeliness in processing placement referrals by some child welfare
respondents. The ICPC is not interpreted by Alaska officials to apply to the
placement of delinquents or other youth by the DOC. The ICPC is interpreted
to be a DSS compact. Knowledge of compact policy was said to be lacking in
private placing and receiving agencies, and this was the focus of efforts to im-
prove compliance at the time of the study.

As in the child welfare system, respondents in the education system ex-
pressed a strong bias against placing children out of Alaska. Practices also
appeared to be fairly consistent with placement policies. Clear documentation
of exceptionality is received from local education agencies before out-of-state
placements are approved. A facility is approved by the state agency by mail
and correspondence from a list of settings locally nominated to receive parti-
cular children. Local education agencies can and have, on occasion, proceeded
to place children out of state to unapproved facilities. This precludes the
state agency from financing the placement, but for some wealthy school districts
this is not a particularly strong disincentive. In general, though, it was re-
ported that local education agencies rarely place youth in unapproved settings.

It was the perception of one official in the DOE that school districts do
not adequately exhaust local and in-state resources before recommending out-of-
state placements. Liberal funding policies on the part pf the state agency were
said to have possibly been the cause of some youth being unnecessarily placed
great distances from home. In effect, there was a perception that local edu-
cation agencies may sometimes take advantage of the liberal funding situation
and place a child out of state who might be equally or better served near home.

The DOC agency has had a history of increasing reliance upon out-of-state
institutions for treatment of juveniles. This option was demonstrably less
expensive than investing in the development of in-state programs, which are
very expensive to operate in Alaska. Over the years, the number of Juveniles
in treatment in other states grew, and the legislature responded to this trend
by severely cutting the agency's fiscal 1979 budget. This caused a significant
shift in juvenile treatment placement practices. Youth were returned from
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out—~of-state facilities, and restrictions were placed by regional administrators
on spending for institutional care. Placements were no longer made to Alaska
Children's Services, a large in-state private provider organization, because

of perceived prohibitive expenses. It is interesting to note that the DSS

very rapidly filled those vacancies in Alaska Children's Services programs

that resulted from the DOC withdrawal. Despite the budget cuts, the DOC was
able to mobilize resources from the reduction of out-of-state placement ex-—
penditures, from capping institutional care expenditures at the regional

level, and especially from the complete halt of placements to Alaska Children's
Services. Funds realized from these measures were shifted to shore up the
DOC's financially threatened juvenile treatment facility and to begin develop-
ment of in-state specialized foster care settings for the treatment of less
troubled juveniles. Specialized placement settings for emotionally disturbed
and retarded delinquents were said to remain in very short supply.

Emotionally disturbed and retarded youth were, and remain, the type of child
most frequently placed out of Alaska by the the juvenile justice agency. Resi-
dential treatment is also very sparse for delinquent girls, and they too are
placed out of state, somewhat as a matter of course.

Regional committees screen youth who are candidates for institutional care
and refer them to central office for placement approval. In referring youth
for out~of-state placement, exhaustion of in-state resources, failure in previ-
ous treatment settings, and clear justification of the appropriateness of such
a measure must be documented. Apprcval of out-of-state placements, however,
was reported to be more a function of the availability of space in Alaska's own
treatment program rather :than being consistently determined on appropriateness
of care. The pressure to keep youth in Alaska was said, in some cases, to cause
inappropriate placements to the Alaska public facility rather than to more
specialized programs out of state. Because of the competition for admission to
the state facility, juveniles were said to spend long periods of time waiting
in local detention. Some are sent to Colorado Youth Authority for treatment
which is DOC's policy in times of overflow in its own treatment facility.

Youth placed in out-of-state treatment facilities are visited semiannual-
ly, and local workers attempt to maintain monthly contact with them, with some
success. All of these placements are reviewed annually to bring as many juve-
niles as possible to least restrictive and most proximital care. Juveniles
placed into facilities out of Alaska are not processed through any compact.
Those placed with relatives, however, are usually processed through the ICJ.
This type of placement, which does not draw on state DOC juvenile treatment
funds, has continued unaffected by regulatory tightening which is tied to cost
reduction. Placements with relatives are neither systematically screened by
the review committee prior to placement, nor are they subject to central ap-
proval. Utilization of the ICJ for placements with relatives was said to be
enforced through cooperative efforts, and was described to be a desirable but
not a necessary step in the out-of-state placement process.

Neither the DMHDD nor the local mental health agencies place children out

of Alaska. The DSS and DOC administer the custody of children committed to the
Department of Health and Social Services, as well as all funds available for
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placement. The DMHDD does assist parents and, at times, other public agencies
in the arrangement of out-of-state placements. However, this involvement is
for the most part informal and does not draw upon the agency's funds. Chil-
dren going to and from the state's psychiatric facility in relation to similar
institutions in other states are processed through the ICMH. The frequency

of such transfers was reported to be extremely rare. Compact officials also
conduct home evaluation for emotionally disturbed youth being placed into
relatives' homes in Alaska as a courtesy to other states.

In significant ways, the level of development of DMHDD child placement
and treatment resources bear upon practices of other public agencies in Alaska.
Emotionally disturbed and mentally handicapped youth are the type of children
most frequently placed out of state by the DSS and DOC. Public resources under
the auspices of DMHDD which might address the special needs of these children
are seen lacking, causing the other agencies to turn to specialized programs
outside of Alaska for appropriate placement settings for such difficult cases.
At present, residential and in-home services for emotionally disturbed youth
are under development by DMHDD. It should be noted that resources for retarded
youth, both institutional and community-based, seem much better developed than
those for the emotionally disturbed. Long waiting lists for residential care
occur atitimes, but there are generally fewer problems for these children in
waiting at home for an opening because their behavior is more manageable than
that of severely emotionally disturbed, acting-out youth. At the local level,
mental health agencies do not uniformly provide child and adolescent mental
health services. The local system was described to only be approaching the
provision of basic or core mental health services, much less those which are
more specialized. Community-based mental health services to older adolescents
were noted to be particularly absent.

The Bureau of Indian Affairs has all but withdrawn from providing direct
services to Native American youth in Alaska and Native Alaskan youth, relin-
quishing this responsibility to the state child welfare agency. Concurrently,
the DSS assumed responsibility for the implementation of the Indian Child
Welfare Act, and its special provision for Native child protection and care.
Tribal councils exercise considerable influence over custody, placement, and
case management affairs of Native American and Alaska children. At times, this
has been the source of special problems for the child welfare agency. It must
abide by special procedures for children's placement, and balancing generally
implemented policies and procedures for child protection with the ethos of
self-determination and autonomy prescribed by the federal act. At the time of
;he study, only a tenuous balance had been struck between these two conflicting

orces.,

Recommendations and Conclusions

Alaska's relatively young child care system is struggling to appropriately
address the needs of children within the state. Since the withdrawal of the

149




federal government from this role upon statehood, and the later movement
to reduce out-of-state placements, the development of in-state resources
has taken on new resolve. Although many officials expressed a desire to
reduce placements into other states, the realization of this goal was
finally linked to cost containment moves by the legislature. The
reduction of this practice, and increased regulation was economically
motivated, as witnessed by the unfettered continuation of place@ents to
settings which do not draw upon state funds. Interagency coordination

of placement and service provision needs considerable developmegt, and .
the expected combination of all child welfare and juvenile justice services
is seen as a step in the right direction. This may also reduce the
prevailing agencywide distinction between the ICJ and the ICPC which.hgs
obviated the placement of delinquents in residential treatment facilities
or institutions through a compact.

More prevalent recommendations called for an increase in the scope and pace
of in-state resource development, especially in specialized community-based foster
care and group treatment facilities. It was said that these services Qeed Fo-be
targeted toward the emotionally disturbed and handicapped, which were identified
as the most underserved group in Alaska. In addition, it was recommended that
some out-of-state placements should be permitted for very specialized service§ in
order to prevent the inappropriate placement of children for the sake of keeping
them in Alaska.

California

Reasons for Selection

This, the most populous state in the country, experienced radical tax reform
with the passage of Proposition 13. The effect on services for children of a
50 percent property tax cut was of interest to the study, as were the stra?egles
used by public agencies to maintain essential services. Also of interest in
California was intemsive activity by state agencies recently undertaken to up-
grade in~state care, and the effects of these efforts on out-of-state placement.
Though the study primarily addressed out-of-state placement, Treports that Cali-
fornia receives a relatively large number of children from other states suggested
the presence of important regulatory issues with regard to incoming children.
Services for children are primarily locally administered in California, and inter-
governmental relations in state-level regulation of child placement, especially
in such large states, are important to out-of-state placement.
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The Organization of Services

Policy is established and supervision is provided for county-administered
child welfare services by the state Department of Social Services (DSS) with-
in California's Health and Welfare Agency (HWA). Similarly, county-administer-—
ed probation services are supervised by the California Youth Authority (CYA),
and it also operates secure and nonsecure treatment facilities for delinquents,
and aftercare services through its branch offices. The juvenile session of
the superior court has juvenile jurisdiction in California. The state Depart-
ment of Education (DOE) supervises locally-administered services in school
districts throughout the state. Also housed within the HWA, the Department of
Mental Health (DMH) provides institutional care for youth referred by the county-
administered mental health agencies which it supervises. Institutional care for
the retarded is provided by the Department of Developmental Services (DDS), also
within the consolidated HWA. All local developmental disability services are
provided by private not-for-profit corporations in regions covering the entire
state. The state is a member of the ICJ and the ICPC, but not of the ICMH.

Out-of-State Placement Policy

DSS out-of-state placement policy is primarily a requirement that the ICPC
be utilized. Procedural guidelines are those which are stipulated in the com~
pact and codified in the agency's regulations. Additionally, preference must
be given by local placing officials to placements which are the least disruptive
to children's families and the least restrictive in the provision of services.

Similarly, CYA out-of-state placement policy is largely vested in utili-
zation of the ICJ. The out-of-state placement of youth on aftercare are sub-
ject to individual approval by the agency's regional offices. Appropriateness

and approval of out-of-state placements for probationers are locally administer-—
ed decisions.

Out-of-state placements involving local education agencies must be to a
facility approved by the state education agency. However, prior to investi-
gating facilities in other states, preference must be given to placement in
a child's home district. A less formal understanding prevails that in-state
resources also be ruled out prior to out-of-state placement. The DOE partici-
pates in the funding of nonpublic placements, in or out of California, to a
lesser extent than for those to public programs in the state.

The DMH and DDS do not have legal custody of children or the revenues
needed for funding residential placements outside California. The DMH report-
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ed having no explicit out-of-state placement policy. The DDS has a policy
that local expenditures of state revenue may only be made to state agency-
approved programs, and approval is extended solely to settings in California.

Out—of-State Placement Practices

Considerable attention by the DDS has been devoted to improving the adminis—
tration and quality of the out-of-home care system within California. The
general improvement of case planning, licensing, and monitoring practices by
local agencies has been a lack of attention toward assuring compliance with the
ICPC utilization requirements by county child welfare agencies. Efforts have
recently turned in this direction with the request for additional personnel
for the compact operation, and with the issuance of updated and tightened policy
guidelines for compact use by county child welfare agencies.

- Local courts, and child welfare and probation agencies were known to place
ghl%dren out of state without ICPC involvement and openly acknowledged this fact
in interviews. Lack of timely processing by the compact, sometimes involving
months of delay, was cited as the chief reason for this practice. To assure
greéter compliance with the ICPC, and hence more reliable information on children
?e31ding out of California, local agenices and courts also are receiving train-
Ing on ICPC policies and procedures. The compact administration is divided in-
to two subunits, one dealing with foster care and relative placements, and the
other with adoptions. It is the former subunit that has been most problematic
and which is the primary target for corrective action. ,

The CYA has experienced similar difficulties with the utilization of the
ICJ for placements arranged by local probation agencies and courts. Again, it
was reported by authorities in the CYA that a lack of compact use exists éut
th?t the agency has no systematic method to determine noncompliance. Thé agen~
¢y s approach to the problem has been somewhat less forceful than that of the
state child welfare agency. Although compliance with the ICJ by local courts
and probation agencies is viewed as highly desirable, it has not been made
mﬁndatory. County agencies use the ICJ on a discretionary basis. Local agen—
cies reported that untimely processing of placements by the ICJ operated as a
deterrent to consistent utilization. In addition, when using the compact, some
local agencies generally contact the receiving local agency directly to arrange
for a home evaluation and placement.

Local practices with regard to out-of-state placements are ideosyncratic
to particular courts and probation agencies. Some make decisions on an indi-
vidual basis, while others highly discourage the practice in general. Dispa~-
rate development of community care alternatives among counties is a present
source of concern, and the lack of nearby placement resources constitutes a

potential contributing factor te the rate of out-of-state placements in some
areas of the state.
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In sharp contrast to the practices of local agencies, youth placed out
of state for aftercare by the CYA were said to be consistently processed
through the compact. Placements made for parole are systematically routed
through the compact by a computerized information system.

Placements out of California involving local education agencies appear
to be the best regulated among those made by public agencies in the state.
Compact applicability has not been administratively extended to children
placed out of state by these agencies; however, other regulatory procedures
have been implemented. Out-of-state placements must be in a facility approved
by the DOE to receive California children. Reimbursement is not made by DOE
to those local placing agencies if children are placed in a noncertified fa-
cility. There is no immediate way to cross—check payment with the status of
the facility, but payment to noncertified programs are detected through
periodic audit procedures at the local level. There is a financial disin-
centive to place into nonpublic facilities, because these placements bring
fewer state dollars in cost sharing. This policy indirectly mitigates against
out—-of~state placements. On-site inspection is optional for certification,
which is usually accomplished through correspondence. A prohibition against
out-of-state travel by state employees, except as personnally authorized by
the governor, not only prevents improving the quality of inspection, but also
prevents on-site monitoring visits by state officials.

Neither the DMH nor local mental health agencies reported independently
arranging any out-of-state placements. Mental health agencies' involvement in
the practice usually occurs in a diagnostic and advisory role to courts and
probation and child welfare agencies. Because local mental health services
to children are a lesser priority in many locales, youth who might be served by
this sector were said to be frequently in contact with child welfare or juvenile
justice agencies instead. Efforts have been made to upgrade services for chil-
dren in the county programs by some state agency officials and legislators,
with mixed success.

The state is not a member of the ICMH because there is a feeling that
membership would increase opportunity for nonresidents to use public mental
health services which are already in short supply. However, the DMH does have
a Patient Transfer Office which has the primary mission of transferring non-
residents in state hospitals to their home state. Other compact-like functions
are also performed by this office as a courtesy to other states.

The DSS also uses the Patient Transfer Office to arrange for interinsti-
tutional movement between public facilities. Placements out of California by
private agencies receiving state DSS funds are effectively controlled by the
state agency's approval process. Out-of-state placements may be made through
other public agencies, but this was described to be fairly infrequent and not
subject to DSS monitoring.
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Recommendations and Conclusions

Issues related to the out—of-state placement of children were not in
the foreground of public concern in California at the time of the study.
Instead, the improvements in administration, regulation, and monitoring
of the in-state residential child care system was uppermost in the minds
of many public officials. Residential care alternatives to state and local
agencies are numerous, but their distribution, coordination, and control
was less than optimal. As a result of efforts being focused on California's

own child care system, out-of-state placement practices were receiving lit«le
or no direct attention.

Proposition 13 appeared to have little or no affect on the out-of-state
placement of children. In fact, there was minimal affect by this measure |
on the level of services within the state. While it did not drastically af- f
fect essential services, it did change the way they were funded at the local ;
level. State government assumed a greater share of the funding of locally i
administered services, which was supported by the state's surplus fund.

Recor wendations for change that were offered usually concerned the
processing of out-of-state placements in the first place. Deficiencies in
ICPC staffing and information resources that were noted by compact respon-—
dents have recently been addressed in the DSS. This should inciease time-
liness of out-of-state placement processing, and hence ICPC utilization by
county agencies. Similar improvements in CYA administration of the juvenile
compact have not been evident.

In the area of mental health services, greater development of the uni-
formity in services for children offered by the county mental health agen-
cies was recommended. Such development was seen as a way to intervene for

children before their problems culminated in family disintegration and de-~
linquency.

Finally, there was a call for the relaxation of restrictions on out-of-
state travel by state employees. Facilitating access to out—~of-state facilities
would, in the minds of some officials, improve the quality of inspection and
monitoring of out-of-state programs containing California children.

154

Louisiana

Reasons for Selection

The Gary W. case was litigated in Louisiana and culminated in an important
judicial statement about rights to treatment for children placed by public child-
serving agencies. The case gave rise to increased and centralized regulation
of child placement in this southern state. The study assessed the effectiveness

of these changes and their impact on placement services and resources in
Louisiana.

The Organization of Services

Most services to children are administered and supervised in Louisiana by
the consolidated Department of Health and Human Resources (DHHR). Responsibili-
ty for child welfare and all child placement services is vested with the depart-
ment's Office of Human Development (OHD). The OHD's Division of Evaluation
Services (DES) administers child welfare services in branch offices as well as
regional review (placement screening) committees for placement referrals from
other DHHR service units and from education agencies. Juvenile probation and
parole are administered by OHD's Division of Youth Services (DYS), with the
exception of seven parishes in which probation services are locally administered.
The Department of Corrections (DOC), separate from DHHR, operates juvenile treat-
ment facilities. Juvenile jurisdiction varies among Louisiana courts, usually
vested with parish courts, but always with family courts where present, and
sometimes with municipal courts in urban areas. The DHHR's Offices of Mental
Health and Substance Abuse (OMHSA) and Mental Retardation (OMR) supervise and

administer respective services in the state. The Department of Education (DOE)
supervises liocally administered educational services,

Qut—-of-State Placement Policy

All applicable out-of-state placements involving units of the DHHR are re-
quired to be processed through an interstate compact. In addition, all DHHR
out-of-state placements in residential treatment and child care facilities must
be approved by the DES regional review committees and by the secretary of the
DHHR. Receiving facilities must also be approved by DES committees. Considera-
tion for proximity to home and least restrictiveness must be clearly documented

in placement referrals, especially those which recommend out-of-state facilities
for care or treatment.
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Out—-of-state placements involving the DOE and school districts must also
be arranged in accordance with DHHR policies and procedures when such placements
are not solely for educational services. However, when education agencies wish
to arrange for out-of~state placements which are specifically and solely edu-
cational in purpose, they may do so without DHHR involvement. The DOE has im—
plemented a policy to regulate school districts which intend to place students
into other states for educational purposes. This policy stipulates that the
need for such placements must clearly '« nported by children's need and
individualized education plans. All ¥, ‘s :a public educatiomnal resources
must also have been ruled out as inapp~u: .. e before private placement, in or
out of Louisiana, will be authorized.

’

Out-of~State Placement Practices

The Gary W. case very much influenced the development of current out-of-
state placement policy in Louisiania and created a great deal of pressure to keep
children in Louisiana. The state has consolidated accountability for placement
referral, screening, and approval procedures. These policies, however, do not
apply to placement into foster family care or with relatives, as they were meant
to first address more restrictive placements, and include less restrictive
placements in the review and approval process at a later date. The process
effectively reviews and results in the approval of all applicable out-of-state
placements initiated by public agencies in Louisiana. The practice was dJescribed,
however, to be time-consuming and to sometimes severely delay placements. In
addition, the policies have increased pressure for the development and utili-
zation of in-state resources. Settings serving retarded and emotionally dis-
turbed youth, who constitute the bulk of placement referrals received by the
regional review committees, are in great demand. Some respondents reported
that long waiting lists and less-than-appropriate placements have resulted from
the tight restrictions on out-of-state placemneunts. This situation is exacer-—
bated by the fact that most placements by educavion agencies require some treat-

ment component and therefore must be approved by the regional review committees.
There was also reported to be widespread increases in emergency placements,

which do not require prior committee review. Emergency placements, which are
often continued by a regional review committee after the 60-day limit, were
described on occasion to gratefully relieve the regional review committees of
completely unmanageable case loads. Arrangements not involving the regional
review committees for care have also evolved locally to expedite child place-
ment, Juvenile judges play a strong role im this practice.

Increased reliance on residential care in Louisiana has caused many youth
who were previously in out-of-state placements to be placed in public institu-
tions. Admissions pressure on these institutions has led to concern that youth
are prematurely discharged to prevent long waiting lists. Although efforts have
been made to stimulate community-based alternative care in the private sector,

stimulation has not matched the demand that exists for this type of residential
care.
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Comgzet utilization, as would be anticipated in such a centralized system
of placement regulation, is extremely high for those youth going through the
regional review committee and central approval process. However, placements to
relatives, especially those arranged by courts, are not uniformly processed
through a compact. It should also be mentioned that all committee~-processed
placements are regularly monitored and are reviewed annually to ascertain whether
changes should be made in the child's treatment plan, especially in the level
of restrictiveness associated with the setting.

Recommendations and Conclusions

Officials referring youth to regional review committees for placement were
mixed in their reception of this new system. BSome, acknowledging how recent the
centralization has been, expressed hope that the process would become less time-
consuming. Others view the procedure as an unnecessary bureaucratic encumberance,
which removes from the process those most competent to make placement decisions.
In other words, centralized child placement is not uniformly accepted by local
workers. Field staff also expressed a need for clarification of the policies and
procedures surrounding the regional review and placement process.

Respondents were, however, generally in agreement on the need for more
placement resources in Louisiana. Increased mental health services to children
and much greater stimulation of the private child care network were advocated to
close the serious resource gap for emotionally disturbed, retarded, or otherwise
handicapped youth. In the absence of these resources, appropriateness of care is
in question because the state has come to largely rely upon its own institutions.
Premature discharge could be prevented, it was said, if the regional review com-
mittees evaluated discharge as carefully as they address admission to these set-
tings. One respondent observed that the state needs to take another look at the
right to treatment and the appropriateness of care issues in the Gary W. decision.
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Michigan

Reasons for Selection

This north-central state was selected, in part, because it was not a
member of the ICPC. Enactment of this compact was being considered by the
legislature at the time of the study. The state had mechanisms in place to
process out—of-state placements in lieu of using formally prescribed ICPC pro-
cedures. Responsibility and supervision for out-of-state placement is also
somewhat mixed in Michigan's dual child care system which has authority for
child custody and supervision divided between the state social services agency
and the courts. This suggested issues of comparability of care, regulation,
and monitoring for children placed out of state by the courts and the state
social services agency. Michigan was of further interest because of the flexi-
ble relationship that exists between the state social services agency and its
branch offices. These offices have a measure of local control unusual to state-
administered systems. Regulation of out-of-state placements was reported to be
implemented with mixed success.

The Organization of Services

The Michigan Department of Social Services (DSS) supervises and administers
child welfare and probation services through its branch offices. The DSS also
operates juvenile corrections programs in the state, and supervises youth on
aftercare through its branch offices upon their release from state facilities.
The juvenile division of the local probate courts also plays a strong role in
the provision of child welfare and probation services in the counties when they
elect to retain jurisdiction over youth. Education services are administered
by local and regional school districts and are supervised by the Michigan De-
partment of Education (DOE). The Department of Mental Health (DMH) administers
public institutional mental health and mental retardation services. The DMH
also supervises county prograas providing community-based mental health and
mental retardation services.

Qut—-of-State Placement Policy

The DSS out-of-state placement policy is basically a requirement that the
ICJ, and other placement procedures, be utilized. The other procedures have
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been formulated by the agency to be very similar to those prescribed by the ICPC,
and are applicable to those out-of-state placements which are not subject to the
ICJ, but which would be subject to the ICPC if the state were a member of that
compact. Both the decentralized offices of the DSS and the local courts were
reported to be subject to these policies. Other components of DSS out-of-state
placement policy require that prospective out-of-state child care or treatment
facilities be inspected and approved by DSS officials. There must also be
documentation that in-state resources for placement have been exhausted. Pl..ce-
ment officials must receive permission from the DSS central office prior to pro-
ceeding with arrangements for care in out-of-state facilities. Finally, the DSS
has a policy of restricting federal AFDC-Foster Care funds solely for the pro-
vision of foster care in Michigan.

The DOE has implemented a legislative prohibition against the use of public
funds to pay for private educational services by public agencies under its pur-
view. Only services related to educational services may be purchased by the
private sector, such as those which are diagnostic or habilitative. As a con~
sequence, Michigan education agencies are for the most part restricted by policy
from arranging out—of-state placements.

The DMH administers the ICMH to govern public interinstitutional transfers
across state lines. Contracts with out-of-state private institutioms for care
and treatment of Michigan children by DMH public institutions must be approved
by the DMH central office,

Qut—-of-State Placement Practices

Both dependent and delinquent wards are placed out of Michigan by workers
in the branch offices of DSS and by the courts. Compliance with out-of-state
placement policy, though better among DSS' own workers, was said to be incom-
plete for placements arranged by both of these sources. Untimeliness in DSs!
processing of placements was said to be a disincentive to compliance. Wardship
of a child tends to be related to compliance to the extent that state wards
more frequently go through the interstate unit and, if applicable, to approved
facilities. Delinquent or dependent court wards, either under the supervision
of the courts themselves, or under the supervision of the!DSS are less likely to
be placed in full compliance with prescribed policy and procedure.

Besides reporting lack of full compliance with the policy requiring ICJ
utilization or adherence to ICPC-like procedures, respondents indicated that
the other components of DSS policy were not fully practiced. Out-of-state
placements are sometimes arranged and funded without proper documentation that
in-state resources were exhausted. Children have been placed in out-of-state
facilities which had not been approved by DSS authorities. Also, as of the time
of the study, the DSS had not been able to link funding reimbursement for out-
of-state placements with policy adherence. It was further reported that the
listing of DSS-approved out-of-state facilities included programs which had not
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been inspected or subjected to contract review for years. Although there is a
DSS policy against the use of federal AFDC-Foster Care for out-of-state place-
ments, the agency can and does grant exceptions to this rule. These observa~
tions and reports suggest that the out—-of-state placement policies of the DSS
had not been fully implemented, as evidenced by existing practices.

Increased attenpion was being given to the out-of-state placement issue at
the time of the study. Serious attempts were being made to reduce the backlog
in the interstate unit and efforts were being made to bring courts, and especial-
ly outlying branch offices of DSS, into compliance with policy. These efforts
include the circulation of guidlines and procedures, and meetings and training
sessions with courts and DSS persomnel. In-state resources were said to general-
ly be most lacking for emotionally disturbed youth and, consequently, these chil-
dren are frequently among those leaving the state for care and treatment. In
order to abate this trend, state and local authorities are attempting to in-
fluence the development of additional services for these children in Michigan.

The prohibition against the use of public funds for purchasing private in-
structional services effectively eliminates any prospect of out-of-state place-~
ment among state or local education agencies. Temporary placements have been
infrequently made for very specialized diagnostic services, but invariably these
youth return to Michigan for full educational programming. The fact that out-of-
state resources are obviated as alternatives for placement has forced DOE to
squarely confront the status of in-state resources. Most problematic in this
area is the availability of appropriate services to emotionally disturbed children.

Substantial differences exist in the development of local mental health ser—

vices to children but, for the most part, local agencies rely upon the state system

for specialized services to children. The local agencies do not place children
out of state, but state-operated institutions do engage in this practice, with
little centralized regulation. Youth are placed into private psychiatric settings
under state agency-approved contracts. Placement decisions are made at the
regional level by state institutional officials and they are not subject to ICMH
processing because receiving settings are privately operated.

There is a strong emphasis on community-based residential care for the
developmentally disabled in Michigan. This emphasis has virtually eliminated
the placement of these youth out of Michigan. A substantially developed network
of publicly financed in-home care for the retarded stands in great contrast to

the ?rimarily institutional approach taken for residential care of the emotional~
ly disturbed in the mental health system.

Recommendations and Conclusions

While some officials called for a complete halt to out-of-state placement,
others focused their suggastions on improving the current system. In the DSS
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and the courts, there was a frequent call for improving the efficiency and ef-
fectiveness of out-of-state placement processing. Streamlining of the process
used to demonstrate the exhaustion of in-state resources was also suggested.

More effective policy implementation in general would, in the minds of some in
DSS, be assured by increasing access to branch office operations to programs for
children and policy specialists in the central office. Among DSS officials,

there was expressed the need to divert less-troubled youth from private facilities
to foster family care in order to better respond to children with specialized
service needs.

In the area of mental health, greater accountability of the local agencies
to the DMH, and the further development of local residential resources were ad-
vocated. The need for more appropriate care for emotionally disturbed children
and youth was repeatedly pointed out across all agencies and levels of government.
Expansion of the purview of the ICMH was also recommended. Respondents involved
with the ICMH were concerned that children placed in private mental health fa-
cilities, as well as in community-based public residential treatment, were not
receiving the same compact protections as those who were transferred from a DMH
institution to a comparable public setting in another state.

Education officials called for an interstate consortium similar to a compact
to control education placements across state lines. They were concerned about
the fact that youth may be placed, for example, into Michigan with their edu-
cational expenses paid by the sending state, only to receive publicly financed
educational services in Michigan. Education officials also called for increased
resolve to provide better service to the most difficult cases, especially emo-
tionally disturbed older adolescents, who sometimes escape appropriate program—
ming because of the scarity of residential settings responsive to special needs
in some areas.

Finally, there was recognition of the need to clarify authority and respon-—
sibility for services to children betweer the courts and DSS. This is an area
of conflict and confusion for both part.es. Greater definition of roles and re-
sponsibilities could aid more effective implementation of the Michigan out-of-
state placement policy for delinquent and dependent youth.

New Jersey

Reasons for Selection

New Jersey has experienced unusual legislative and executive involvement
in the regulation of out-of-state placements. Several studies have been done
on the practice in the state, and the governor has issued a prohibition against
placing children outside of a 50-mile radius of the state, except in unusual
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circumstances. Also of interest is the fact that the governor's mandate did

not apply to all public agencies in the state. New Jersey is not a member of
the ICPC.

The Organization of Services

The consolidated Department of Human Services (DHS) administers and super-
vises most youth services in New Jersey. The DHS' Division of Family and Youth
Services (DYFS) administers and supervises child welfare services. The DHS'
Division of Mental Retardation (DMR) administers institutional and residential
developmental disability services in the state. The Division of Mental Health
and Hospitals (DMHH) fulfills a similar role in its service area. The Depart-
ment of Corrections (DOC) operates juvenile institutions and administers after-—
care. Locally-administered probation services are supervised by the Adminis-—
trative Office of the Courts. The juvenile and domestic courts have juvenile
jurisdiction in New Jersey. The state Department of Education (DOE) supervises
locally administered education services.

Out-of-State Placement Policy

A 1977 gubernatorial mandate to limit out~of-state placements to a 50 mile
radius of the state line was imposed on the DYFS. The requirement was subse-
quently incorporated into agency policy, with the exception of placement for
specialized services which clearly could not be made available in New Jersey.
Field staff of the agency referring youth for out-of-state placement must docu-
ment the exhaustion of in-state public and private resources. The DYFS director
must sign off on placements within the 50 mile radius, and the DHS deputy com-
missioner must approve placements beyond that limit. The agency also developed
ICPC-like procedures to better control and protect children in out-of-state
placements for adoption, foster care, and to live with relatives. In addition,
the agency must notify the courts and associated child review boards of resi-
dential placements in and out of New Jersey, and secure information for their
review from out-of-state settings.

Out-of-state placements arranged by courts are required to be processed

'through the court administrator's ICJ office. Those placements arranged by the

DOC for aftercare or by the DYFS for transfer of probation supervision are to
be processed through the ICJ office in the Division of Policy and Planning of
the DOC. 1In other words, the administration of the ICJ is divided between two
different state~level agencies.
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Qut—-of-state placements involving education agencies must be made to fa-
cilities on an approved 1list maintained by the DOE. These facilities must be
within a 400-mile radius of Trenton, except where authorized by the DOE com-
missioner. <

Nonhospital residential care is not provided by New Jersey's mental health
system, and it makes no out-of-state placements to these settings. If this type
of care is required, referral is made to the DYFS and those referrals for out-of-
state placement are subject to the same policy as for similar referrals by edu-
cation agencies, Interinstitutional transfers between public institutions in
and out of New Jersey are to be made subject to the procedures of the ICMH.

The DMR does have funds for residential care, yet this agency is not sub-
ject to the executive.action of 1977 and subsequent policies. Out-of-state
placements by the agency were said to be strongly affected by parental prefer-
ences and the availability of appropriate care for retarded children in New
Jersey.

OQut-of-State Placement Practices

Out-of-state placements have been greatly reduced since the 1977 executive
action and resulting centralization of screening and approval. The centralized
approval process has made placements more difficult in a bureaucratic sense, in
addition to subjecting caseworker's referrals for out-of-state placement to much
greater scrutiny than in the past. 1In addition, the number of out-of-state fa-
cilities approved to receive New Jersey children has been greatly reduced. Only
two facilities outside of the 50-mile limit remain on the approved list. Place-
ments to these two facilities were reported to be very rare, and they were re-
tained as approved facilities because they are perceived to offer services which
would be very difficult to replicate in New Jersey. All out~of-state placements
which are arranged are carefully processed by thorough documentation of need,
and by central office authorization procedures. In approving placements and
facilities, there was described to be considerable efforts to match children to
settings which would assure appropriaténéss of care. Further, receiving
facilities are notified of New Jersey child review board requirements, and
are made aware that information will be required about placements for this
court-attached oversight body.

Funding constraints of other public agencies generally work to channel
children needing residential care or treatment to the DYFS. 1In the area of
education, DOE reimbursement for locally-arranged residential placements is
adjusted according to legislatively determined handicap classification cate-
gories. Classifications of individual children must be approved by local ad-
ministrators. Costs of placement frequently exceed handicap-based DOE reimburse-
ment and the local school district elects not to cover these additional costs.
Referral is then made to the DYFS. Courts and state mental health centers are
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not budgeted to absorb the costs of residential treatment in private child care
facilities. 1In general, the funding constraints of other public agencies gen-
erally work to channel children needing residential care or treatment to the
DYFS. Courts, school districts, and DMHH community mental health centers use
the placement services and revenues of the DYFS, with the net effect that chil-
dren placed out of state in residential facilities from these agencies are gen-
erally subject to its restrictive out-of-state placement policies. Although
this is in some cases an unhappy situation for these other agencies, because of
delays and unsuccessful placements, they have few other alternatives for chi%dren
needing residential child care. Exceptions occur in the case of relatively in-
expensive placements, such as with relatives. Court-initiated placements of
this type do not receive uniform ICJ involvement, Similarly, the DOC may place
youth outside of the 50-mile limit for aftercare with relatives. The DMR is
also not specifically subject to this restriction, but unlike the other agen-—
cies, it has a sizable residential care budget. The agency substantially, re-
lies upon out-of-state care, frequently outside of the 50-mile limit, and is
not subject to any compact or other systematic regulatory device.

Placement for foster care, adoptions, and to relatives by the DYFS receive
less-rigorous regulation. Compliance with New Jersey's ICPC-like procedures is
not uniform among field workers, and methods to bring compliance involve the
distribution of policy memoranda.

Recommendations and Conclusions

New Jersey respondents called for the development of a full range of in-
state services, especially for emotionally disturbed and aggressive youth. This
need was linked to the reduction of such services previously obtained in out-of-
state facilities. Clarification on the centrally administered out-of-state
placement policies was also said o be needed. Persons involved in out-ocf-state
placement called for the state to join the ICPC.

Institutional placements are clearly better regulated now than they were in
the past, with the exception of the DMR. It seems to be unusually divorced from
the movement toward increased regulation, and independently continues to place
large numbers of children out of state.
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New York

Reasons for Selection

This northeastern and second most-populated state has experienced consider-~
able litigative, media, and executive activity related to out~of-state placement.
A class-action suit important to out—of-state placement, Sinhogar v. Parry, was
instrumental in the development of an interagency human services cabinet. Like
California, the state is characterized by locally administered services, which
posed interesting intergovernmental issues.

The Organization of Services

Child welfare services are supervised by the state Department of Social
Services (DSS) and administered by county departments of social services. A
similar scheme exists in probation, where each family court receives services
from an independent county probation agency which is supervised by the Execu-
tive Department's Division of Probation (DOP). Juvenile corrections and after-
care are administered and supervised by the Executive Department's Division for
Youth (DFY). Imstitutiomal and community residential services are supervised
and administered by the state Offices of Mental Health (OMH) and Mental Retarda-
tion and Developmental Disabilities (OMRDD) in their respective areas. In ad-
dition, the OMH supervises county-administered mental health agencies. The State
Education Department (SED) supervises locally administered educational services.

Out-of-State Placement Policy

The out-of~state placement policy implemented by the DSS is primarily a re-
quirement that the ICPC be utilized. Though out—of-state placements are dis-
couraged, there is little other official policy regulating local agencies'
involvement in such placements. The child welfare agency in New York City is,

however, prohibited by local policy from placing children in out-of-state facil-
ities for care or treatment.

The DFY and DOP also require compact utilization as their out-of-state
Placement policy. The administration of the ICJ is shared between these two
offices. In addition, the DOP uses the adult Probation and Parole Compact,
which it also administers, to transfer youth who are legally adults in New York
to other states where they are considered.to be juveniles. It was reported that

this compact is used to bring youth under juvenile jurisdiction in the re-
ceiving state. 165
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Interestingly, compact involvement in the movement to reduce out~of-state
placements has not been pivotal. The ICPC is consistently used for the few
placements to facilities, but its staff reported that this was not necessarily
the case for noninstitutional care and treatment. The ICPC was reported to be
without adequate resources to aggressively address this problem.

The state's education system is the most active in arranging out-of-state
placements among New York public agencies. However, the number of children
placed by local education agencies has also been greatly reduced over the past
three years. Policies appeared to be well implemented in terms of the exhaus-—
tion of in-state resocurces, placement to approved facilities, and procurement
of the SED commissioner's approval. Scme indication was given that, in the
future, this agency may be the only one in New York allowed to make out-of-
state placements to facilities.

The DFY is minimally involved in placing youth out of New York. It adminis-
ters the ICJ for transfer of parole supervision for placements with relatives,
and enjoys fairly consistent compliance by field workers in that regard.

Local probation agencies and courts reportedly do not have budgets suf-
ficient to support expenmsive residential placements. However, .the courts can
and do order placements for which state and county social service agencies must
pay. This, as well as compact compliance by courts, is troublesome to many
persons interviewed in New York. Courts and probation agencies also arrange
out-of-state placements with relatives and other free settings. It was reported

that ICJ involvement with such placement is not routine.

The OMH does not make out-of-state placements, but it does use the ICMH
for public interinstitutional transfers across state lines. The only problems
experienced in this area relate to noncompact placements by other than mental
health agencies which result in a child requiring psychiatric hospitalization
in another state. It has been difficult to arrange for the return of these
children if a compact has not been used to extend New York's agencies' responsi-

bility into the other state.

The OMH and local mental health agencies have taken some criticism for not
providing sufficient and appropriate services to emotionally disturbed youth.
Local mental health agencies generally have not assumed this responsibility,
instead relying upon the inpatient and outpatient services provided through OMH
Increasingly, however, specialized community-based treatment is

institutions.
To date, there remains a substantial gap in

being purchased to fill this void.
this area.

The OMRDD also does not place children out of New York. Funding is only
available to agency—approved residential care and there are no approved programs
outside the state. 1In response to the reduction of out-of-state placements and
the return of those children already placed out, the agency has substantially
developed its intermediate care resources to meet the increased need. The press
for these beds, however, is so strong that often children on long waiting lists
in New York have filled a new bed before a child placed out of state could be

returned to the state.
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As a final note, it was reported that an interagency committee is working
toward having only one list of facilities approved to receive children placed out

of state by any New York public agency. Tt is also working toward the develop-
ment of centralized placement monitoring.

Recommendations and Conclusions

Offic? 1s in New York frequently recommended that interagency coordination
and planni-,, of services be improved. This general recommendation was widely
heard and it took on different forms. Respondents called for consolidation of
the compacts and establishment of a centralized agency to match children with
available and appropriate placement settings. Better collaboration between the

public ‘and private sector, which figures so prominently in New York's child care
system, was also urged.

Many respondents called for an improvement, and some for the centralization,
of placement and facility monitoring. Nowhere else was there expressed a more

vocal concern for the quality and equality of child care across public agencies
and across public and private sectors.

The need for development of mental health services for children, and
especially adolescents, was also widely heard. Resources for emotionally disturb-

ed youth, including those who are aggressive or delinquent, were said to be
particularly lacking.

Finally, persons expressed that early planning and referral to care in the
adult system for handicapped youth should be given more consideration. Also in
this vein, there was a recommendation that the state undertake aggressive efforts
toward the prevention of out-of-home care.

Virginia

Reasons for Selection

Legislative support and bureaucratic strengthening of out-of-state place-
ment policy have been especially prevalent in Virginia. A trend in the state
toward centralized processing of placements from different types of locally
administered agencies through the ICPC is unprecedented in the nation. Virginia

has been characterized as a model state with regard to the implementation of
this compact.
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Emrgrts

The Organization of Services

The Virgina State Department of Welfare (SDW) supervises child welfare
services which are administered by county and municipal public welfare agencies.
Similarly, locally administered educational services are supervised by the state
Department of Education (DOE). The Department of Corrections (DOC) supervises
and administers juvenile corrections services and, in some areas, juvenile pro-
bation services. Other locales administer their own probation services under
DOC supervision. The state juvenile and domestic relations courts have juvenile
jurisdiction in Virginia. Virginia's Department of Mental Health and Mental
Retardation (DMHMR) operates inpatient and community residential treatment for
emotionally and developmentally impaired youth. The DMHMR alsc supervises local~
1y administered mental health and mental retardation services which are under the

auspices of county and municipal governments. The state was once a member of the
ICMH but has withdrawn from that compact.

Out-of-State Placement Policy

Much of Virginia's out—of-state placement policy has been strengthened and
centralized in the SDW. The purview of the ICPC has been administratively ex-—
tended to include out-of-state placements to private residential settings pro-
viding medical, psychiatric, and special educational services.

Out-of-state placements by local child welfare agencies are to be approved
by the commissioner of the SDW, processed by the ICPC, and go to SDW-approved
facilities. School districts and local mental health and mental retardation

agencies must also route out-of-state placements through the child welfare system's

required steps, except that those made by school districts must go to facilities
approved by DOE rather than by the SDW.

Court-ordered out-of-state placements of dependent children and status of-
fenders must also receive ICPC processing and the approval of the commissioner
of the SDW. Referral of custody of these children to the child welfare system is
optional. Courts placing adjudicated delinquents out of state to facilities must
gain approval of the DOC director, use the ICPC, and place youth in SDW-approved
facilities. Alternatively, the courts may refer delinquents for placement in
out-of~state facilities to the local child welfare agencies, bringing those agen-
cies' policies to bear on the placements. Courts transferring probation super—
vision of delinquents to other states are required to use the ICJ,-as is the DOC
for transfer of parole supervision out of state. The applicability of the ICPC to
DOC placement of delinquents to out-of-state facilities is in contention between
the SDW and the DOC. SDW policy states that such placements should be routed
through its system, approved by the commissioner of the SDW, processed through the
ICPC, and go to a SDW-approved setting. The DOC, on the other hand, maintains
that such placements receive approval of the director of the DOC and go to an
agency-approved setting.
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The DMHMR processes all public interinstitutional transfers across Virginia's
borders. These agencies do not make placements for residential treatment, in or
out of Virginia, other than to their own state-operated facilities.

Qut-of-State Placement Practices

Local mental health agencies and other service agencies for children i
frequently refer children to the local child welfare agencies because they are :
the primary source of placement services and funds in the state. Each child
welfare agency has an institutional placement committee, and all children re-
ferred for services become subject to the state agency's out-of-state placement
policies. Deviations from policy requirements by local child welfare agencies
are rare, and they usually take the form of making emergency placements which
are retroactively brought into compliance with the terms of the ICPC. Compliance
with state policy is checked by ICPC officials through the state's foster care

monitoring system and by reviewing reports on expenditures for care by local
agencies.

There has been some difficulty in gaining the cooperation of the DOC and
local education agencies toward centralized out-of-state placement processing in the
SDW. Differing interpretations prevail as to the applicability of the ICPC to the
placement of adjudicated delinquents in out-of-state facilities between the DOE
and the DOC. Applicability to the education sector has, however, been worked out,
operationally extending the purview of the ICPC to special education and habili-
tative out-of-state placements by school districts more so than in any other state.

This policy development extends state regulation to one of the sectors most
active in placing children out of state. Education agencies previously placed
many children across state lines without the requirement of DOE approval. Although
the state agency maintains a list of approved facilities, frequently children are
placed in nonapproved settings which must then be certified by the DOE after
placement has occurred. Local education agencies contract directly with out-of-
state facilities, with the DOE playing a minimal role in placement decisions. A
project to develop core standards for residential child care is being conducted
as an interagency effort, attempting to address the problem of multiple licen~
sure and approval criteria among Virginia public agencies.

Somewhat of a disincentive exists among school districts to place children
out of Virginia in the fact that local education agencies must pay 50 percent
of nonpublic placement costs, as opposed to a much lesser proportion for public
services. However, the local agencies appear willing to pay this price, especial-

ly in the very wealthy northern area of the state which has proven most difficult ‘
to regulate. |

Placement of delinquents for residential treatment outside of Virginia by
the DOC was reported to be very rare. The practice is discouraged because of
expense and difficulty in monitoring placements. Nonetheless, the SDW maintains
that these types of placements are now under the purview of the ICPC and related
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agency procedures. The DOC does, however, place children in home-like settings
in other states with the transfer of probation or parcle supervision arranged
through the ICJ. Utilization of the ICJ for similar placements by courts and
local probation agencies was said to be less consistent than for placements
made by the DOC. Courts are largely restricted to this type of placement be-
cause funding for residential care is mainly available through interagency
placements arranged in coorperation with local child welfare agencies. The
state-administered courts are not budgeted for placement services by their
central administration, and only those courts in the most affluent areas have
placement funds directly at their disposal. SDW knowledge of applicable out-
of-state placements by courts is facilitated by their reporting to the ICPC
office all court-initiated placement of dependent children or status offenders
with relatives. This reporting by courts was said to have greatly improved in
recent times. However, DOC monitoring of out-of-state placements of delinquents

by the courts has been observed to be severely lacking, and measures to alleviate
this problem are still forthcoming.

Courts have ordered local education agencies to provide funding of tuiticn
for placements as a way of generating some supplemental revenues for purchasing
specialized services. This alsc is a strategy for circumventing SDW or DOC ap-
proval and monitoring mechanisms because these agencies are not involved in fund-
ing these placements. However, the authority of courts to issue such orders is

being negotiated, and the effect appears to be that it will become more circum—
scribed.

Except for public interinstitutional transfers, the out-of-state placement
activities of the DMHMR and local mental health and mental retardation agencies
invariably occur in an interagency context. This has the effect of bringing
placements involving these agencies under the policies of the SDW.

Recommendations and Conclusions

Despite difficulties in implementing a broadened purview of the ICPC and
SDW regulatory authority, and some problems in monitoring courts and wealthy
northern counties, Virginia is a model state in its implementation of the ICPC.
The broad application of this compact and the consistency of its utilization is
exceptional among member states, as is the legislative support it has received.
The frequency of out~of-state placements has reportedly declined with the growth
of interest in and regulation of practices. Implementation of the ICJ in the
state is also effective, but less so, having not received similar strengthening
in authority and resources. There was recommended increased regulation and

scrutiny in relation to the courts to improve the tracking of out-of-state place-
ments from that area.

As in other states, emotionally disturbed and retarded children are most
frequently referred for out—of-state placement involving residential treatment
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facilities. The reduction in placing these youth out of Virginia has reportedly
illuminated the lack of appropriate resources at the state and particularly at
the local level to address their treatment needs. DPressure has increased on
existing public institutional services. In addition, interagency cooperation
between the courts, the DOC, and the DMHMR and local mental health and mental re-
tardation agencies has at times been lacking. While the state has established

a benchmark in the regulation of out-of-state placements by which others might
gauge their success, Virginia is similar to other states in its need to develop
responsive in-state services for hard-to-place children. |

TRENDS IN OUT-QF-STATE POLICY AND PRACTICE

This section presents a synthesis of trends observed in out-of-state place-
ment policy and practice. These observations were derived from a comparative
analysis of findings from the seven case study states and are organized accord-
ing to each major area of services to children. Efforts have been made to comment
upon trends in state and local government regulation, funding, and administrative
procedures associated with out-of-state placements. 1In addition, consideration
is given to possible trends.

Child Welfare

This service area typically administers a significant proportion of the
federal funds which support child placement. Federal funds used by child welfare
agencies that finance out-of-state placements come primarily from the Aid to
Families with Dependent Children--Foster Care (AFDC-FC) program and, to a lesser
extent, from the Title XX, Supplemental Security Income (SSI), and Medicaid pro-
grams. Revenues from the latter two programs are generally used to pay for
specialized care for retarded youth. Though funding information was very diffi-
cult to isolate in states, and therefore not consistently collected, it seems
that federal funds made available to the states other than AFDC-FC are rarely
used to pay for out-of-state placements. Further, a substantial portion, if not
a majority, of costs associated with out-of-state placements seem to be paid for
by state and local revenues. Funding of placements through state child welfare
agencies is usually linked to family income, or some agency or court intervention
related to unacceptable care for or control of children by their families.

Because child welfare agencies have such broad responsibilities for placement
services, the placement resources they require cover a wide range of settings. In
many states, there is substantial reliance upon private providers for specialized
services, and where these services are not present at adequate levels, reliance
frequently turns to specialized private providers out of state. Rarely if ever
were out—of-state placements arranged by child welfare agencies for core agency
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services, such as child protection, shelter care, or the initiation of foster
family care with persons other than relatives. Out~of-state placements with
relatives and for adoptive purposes are very common among these agencies. In-—
adequate in-~state placement resources usually involve specialized care for dis-
turbed or handicapped dependent children or status offenders. These children,

along with those placed with relatives, are those most frequently placed out of
state.

The ICPC is implemented with mixed success by state child welfare agencies.
Placements least likely to go through the ICPC are those which are court-initiated,
including the placement of dependent children with relatives and the placement of
delinquents in private institutions. Compact implementation is generally much
more consistent in state-administered systems. However, regardless of the type of
system, concern was consistently voiced that without firm support from high-rank-

ing officials and adequate fiscal allocations, compact offices lack the visibility
or authority to enforce compliance.

The development of regulatory procedures was observed to sometimes occur out-
side of existing compact operations and to not substantially affect compact com-
pliance for some types of out-of-state placements. In addition, supplemental
regulatory mechanisms to compacts which are employed by states attempting to im-—
prove the control of out-of-state placements appear to gain greater compliance
than the compacts themselves. These efforts may center on regulating the appro-
priateness of individual placements, by regulating out-of-state facilities re-
Eeiving children, or both. Generally, though, state regulation of facilities at
the exclusion of individual case reviews is associated with locally administered
systems, and is implemented with uneven success. Review of case management de-
cisions with regard to the placement of individual children is associated with

state~administered systems, which are also likely to reserve the right to approve
receiving settings as well.

The relationship between courts and child welfare agencies is an important
factor in the success of state and local executive policy implementation. Courts
have varying degrees of authority to order out-of-state placements in specific
settings. Child welfare agencies characteristically have to pay for these
placements if fees for services are involved. Courts which engaged in this
practice typically do not enjoy smooth relationships with child welfare agencies.
In many states, courts are also charged with oversight of child placement prac-
tices in child welfare agencies. This responsibility is undertaken with varying
degrees of rigor and success, ranging from a cursory review and disposal, to very
conscientious monitoring programs which sometimes involve citizen committees.
Conflict over child care authority and decisions are common between courts and
child welfare agencies. However, where the conflicts can be minimized, courts
appear to be much more willing to see that the policies and procedures of the
child welfare agencies are observed. When the two parties in child placement
have a good relationship, compacts appear to be utilized by courts more consist-
ently and court jurisdiction is less likely to be prematurely terminated once
children are placed out of state. :
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Substantial reform in child welfare policy and practice regarding out—of~
state placement is rarely imitiated from within the agencies themselves. In
the states studied, reform was characteristically linked to actions by the
executive office itself, or through the legislature and courts; and it was al-
most always associated with child advocacy and media attention. This does not
detract, however, from the fact that some states are moving to further develop
policies and improve practices within existing structures and in the absence of
outside pressure.

The prevention of inappropriate out-of-home and out-of-~state placements is
the focus of activity in some of the states studied. Some agencies with a history
of poor case planning are requiring that case plans indicate if and how permanency
will be realized for children. A shift in the level of care provided by the pri-
vate sector is also attempting to be made in several states. Less—troubled youth
in voluntary agency care are being shifted to foster family care or kept in their
own homes, and those children who pose more difficult care aad treatment problems
are being referred to voluntary agencies. These are children who are most likely
to be placed out of state. The prevention of inappropriate out-of-home care is
also the focus of efforts in some states, involving intensive in-home services
to prevent placement or make it as short as possible.

Education

Federal, state, and local revenues pay for out—of-state placements arranged
by education agencies, with federal funds coming from the Education for All Handi-
capped Children Act (P.L. 94-142). TFunding for placement by education agencies,
in or out of the state of residence, is based on the level of handicap rather
than on parental income o:. inadequate care or supervision. Use of education funds
for out-of-state placements is highly mixed among states. Some states use the
funds to pay for all placement costs, some just for tuition, some for the tuition
costs associated with placement by other agencies, and others prohibit thesz funds
from purchasing nonpublic instructional services. The extensive use of P.L. 94~
142 funds to finance out—of-state placements raises some question as to the con-
sistency of this use with the intent of the act. "Least restrictiveness' is a
very strong element in the language of the act, as is "appropriateness.'

Children are placed out of state by education agencies for specialized care.
These would include programs for emotionally disturbed, retarded, and multihandi-
capped children. Services to these children were most frequently described to
be absent in the states that were studied. Similar to child welfare agencies,
placements are not made for fairly basic services such as for mild learning
disabilities. Out-of-state placement seems more linked to behavior problems and
retardation of varying degrees. These placements frequently differ, however,
from those made by child welfare and juvenile justice agencies in an important
way. Central to the child evaluation and placement process put forth by ?.L 94~
142 is the stipulation that parents be involved, and that they approve the
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special services their children are to wveceive. For that reason, out—-of-state
placements arranged by education agencies may be characterized as being volun-
tary in nature far more frequently than for similar placements by the other
agency types.

There is no interstate compact governing education placements and only
one state has extended the purview of an interstate compact to cover these
placements. However, state education agencies permitting nonpublic school
placements invariably maintained a list of out-of-state facilities approved
to receive children. Some approve programs on a case-by-case basis as
children are nominated for out-of-state placements. Others establish a
group of facilities from which local agencies may select settings for
particular children. This second strategy may be most economical because
children are clustered in a few approved facilities, which reduces travel
costs and paperwork for payment and approval. However, proponents of
individually selected programs would likely argue that this approach better
assures appropriateness of services for particular children. It also seems
more common among education agencies that executive-level approval is
required to be given for out-of-state placements than in the other types of
agencies studied.

Education agencies are beceming more invelved with the courts now that
they have substantial budgets and programs for children. In some areas, they
have challenged or resisted court orders to provide services, citing require-
ments contained in state and federal law as removing them from such court action.
Other education agencies provide for parents to obtain service by petitioning
a court. The relationship between these two sectors is in the early stages
of being resolved, and much uncertainty prevails.

There were not discovered as pronounced reform and prevention activities
among education agencies in out-of-state placement policy and practices as were
discovered among other agency types. They generally operate better-regulated
programs than the other agencies and are often outside or only partially in-
volved in reform efforts which occurred in the states. This may also be due
to the fact that educational services are typically not associated with the
service system for children, and are often unique in their placement in state
government. In some states, the state superintendent is an elected official,
and in many others the education agency is not subject to the same executive
oversight and allocation authority as child welfare, juvenile justice, and
mental health and mental retardation agencies.

Juvenile Justice

Funding for privately provided treatment of delinquents comes from state,
local, and federal funds. Child welfare-administered AFDC-Foster Care funding
was the only source of federal funds that was identified. Other care costs
are provided by state and local governments.
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Out-of-state placements are arranged by juvenile justice agencies for a
variety of reasons. Youth are widely placed out c¢f state to live with relatives,
with continued probation or parole supervision. Sometimes youth are placed out
of state with relatives as an alternative to public institutionalization. More
reflective of the status of in-state resources are the placement of adjudicated
youth for treatment programs in other states. These placements are almost in-
variably arranged by courts and probation officials rather than by public cor-
rections officials. Typically, these placements are made to programs specializ-
ing in delinquency treatment and youth placed were often said to be emotionally
disturbed. Placements frequently occur to a favorite program of the court, such
as Boys Town, and as an alternative to in-state public institutionalization. Es-
pecially for the emotionally disturbed delinquents, state and local treatment
resources seem to be substantially related to the frequency of out-of-state
Placement by juvenile justice agencies.

The extent of ICJ compliance among states varies a great deal. Courts were
found to be the area most difficult fo bring into compliance, with the court-to-
cour .. ethos sometimes mediating against executive agency involvement. As with
the ICPC, compliance with the ICJ is more comsistent in state-operated probation
systems, and a high rate of utilization was discovered among state juvenile cor-
rections agencies. Some states view the compact as a legal requirement and
actively pursue agencies subject to it to 2ain greater utilization and compli-
ance, applying available leverag. to incr -se utilization. Other states view
compact processing as an optional procedure, citing the text of the compact
and the ICJ administraters manual in support of this stance.

Rarely was there discovered consistent utilization of the ICPC for the out-
of-state placem~nt of delinquents in residential facilities. This finding ap-
plies to courts and state and locally-administered protation agencies. Often
these agencies were not even aware of the provision for these placements in
the ICPC. Methods of regulating the placement of delinquents out of state,
other than through existing compact procedures, are generally more fragmented
across the states studied by these agencies than for child welfare and education
agencies. This is partially due to the autopnomy of courts in placement deci-
sionmaking, and the lack of firm state supervision of locally administered
probation agencies. The out-of-state placement of youth by state probation
agencies are sometimes restricted to agency-approved facilities and require
central office approval. This is rarely the case for locally administered court
service agencies. In one state, court-initiated placement to an out-of-state
facility requires approval of the state juvenile corrections agency.

Child placement and reform efforts have not focused on the juvenile justice
system in the same way as for other agencies. Instead, the deinstitutionaliza-
tion of status offenders and diversion of youth accused of delinquency offenses
have taken primacy. These efforts have placed added pressure on the community
placement system and may have contributed to the incidence »f out-of-state
placements. However, these efforts appear not to have been nearly as influen-
tial in the out-of-state placement practices of other agencies as the deinsti-
tutionalization of retarded and emotionally disturbed youth.
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Mental Health and Mental Retardation

Placements into settings providing psychiatric or developmental disability
care are funded with state and local funds, supplemented by federal SSI and
Medicaid funds for income-eligible youth. These placements, however, are rarely
made by state or local mental health and mental retardation agencies primarily
because they do not have legal custody of children and associated authority to
make out-of-home placements. Many of these agencies, especially in the area of
mental retardation, do disperse child welfare-administered federal funds, as
well as their own allocation in state and local funds, for placement services.

Custody of children, however, is held by courts, other public agencies, or re-
tained by parents.

One of the strongest and most consistent trends found in all states was the
lack of appropriate residential care for emotionally disturbed and severely
handicapped youth. Specialized treatment, especially for emotional disturb-
ances, was found to be underdeveloped acrwvss the continuum of restrictiveness
from institutions to foster family care. Concern about the dearth of resources
of this type were strongly voiced and there were three factors cited that have
converged to form this problem. First, the trend toward deinstitutionalization
of these youth has brought the need for intensive treatment programs to the com-
munity. There is a pressing need for these services, and for policy development

to support and maintain them since the strong shift away from reliance on large
public instituitons.

Second, many local and smaller private sector child care agencies have
generally been rewarded for equipping themselves to care for cases requiring
less intensive treatment services. Accordingly, in many ways, they are out of
pace with current child placement trends. They were caught unprepared to medi-
ate between two events in a classic policy trade-off of institutional care
versus placement into other states. In many ways, the private sector is large-
ly dependent on funding patterns and placement practices of public agencies.
When placement practices and needs shift without corresponding changes in
funding, there can be expected to develop these kinds of resource gap. This
is, of course, not true of the large, nationally known private child treatment
institutions whose business it has been over the years to provide highly spe-
cialized services. What are referred to here are the small to medium~-size
locally accessible treatment programs which frequently work hand in hand with
their respective public agencies at the community level.

Third, the responsiveness of mental health agencies, both state and local,
was described to be inadequate to the special placement problems posed by the
emotionally disturbed. Mental health officials were found to be their own
toughest critics on this issue, and the lack of appropriate mental health
services to children was widely acknowledged at the state and local levels.
There is a great deal of variance in the development of residential and non-—
residential programs for children and youth among and within the case study
states. In some places, this has caused reliance upon traditional state in-
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stitutional-type systems for mental health services to children. Those
children inappropriate for such institutional care may frequently become
routed into the courts or juvenile justice or child welfare systems.

The problem of resources is not so pronounced among mental retardation
agencies which have moved to develop community group care. In some states,
the development of these resources has brought a complete halt to placing
retarded children out of state. Other states still strongly rely upon out-
of-state resources to care for these youth.

There is no compact regulating the placement of children in private psy-
chiatric and medical settings. The ICMH applies only to the interstate trans-
fer of individuals between public institutions. One state mental health agen-
cy which administers the compact places children in private psychiatric settings
in other states with no compact processing.

There is a notable lack of out-of-state placement policy in state and
local mental health agencies. This may be appropriate at the local level be-
cause these agencies are rarely directly involved in the practice. Their role
comes in the provision of diagnostic and advisory services to other local agen-
cies. The mental health agencies which do license or certify treatment settings
generally, but mnot always, restrict such approval to programs in their own state.
The same finding generally applies to mental retardation agencies.

Early efforts are under way to close the serious resource gap for hard-to-
place disturbed children between home care and institutionalization. Proposals
have been made for publicly supported systems of community-based residential
mental health treatment. Suggested systems involve the deployment of treatment
settings having a continuum of structure, ranging from specialized foster family
care to fairly open group care, to much more supervised group care treatment.

In most states, the mental retardation services are much farther into implement—
ing this concept, but there are exceptions, where states substantially rely
upon the resources of other states for the care of their mentally retarded chil-
dren.

CONCLUSIONS

A summary of primary conclusions that may' be drawn from the seven case
studies appears below. These conclusions address the central trends found
relevant to out-of-state placement policy development.

Attention to out—of-state placement policy and practice is becoming more
pervasive and is related to the more general concern about children in out-of-
home care. Over the past five to seven years, out-of-state placement has become
the focus of increasing attention in all sectors concerned with children's rights
and well being. Media and advocacy attention have typically been the impetus
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of the numerous changes in public practices which have occurred. The case
studies document important legislative, judicial, and executive policy déve-
lopments which have affected out-of-state placement practices under their
purview. Other important areas of change which are pervasive, and less
visible to the public eye, are the efforts of many public officials to adjust
practices and procedures through existing bureaucratic structures. In each
state that was involved in a case study, state agencies were at least examin-
ing existing channels of out-of-state placement regulation for their effective-
ness. In some of these states, changes were being effected which have pro-
nounced effects on existing placement systems and the children subject to them.
The number and types of children leaving some states are changing, while in

others the circumstances surrounding their departure are becoming more tightly
controlled. :

Changes in out-of-state placement policy, and in the philosophy underpinn-
ing these policy shifts, were frequently found to be caught up in larger con-
cerns about the effectiveness and efficiency of out-of-home care. In the minds
of some officials, values related to observing children's best interests and
preserving fami.y life are more frequently coming into conflict with social
agency procedures and practices than has occurred in the past. Some officials
that were interviewed were pointedly questioning the historical ethos that
extracating children from their families reliably addresses their problems. In
this way, social intervention to remove children from their homes is under re~
examination for its being, in some cases, unduly intrusive and exacerbating the
difficulties of children and their families, rather than serving the original
and opposite objective. Out-of-state placement, then, may serve as an example
of the extreme in this scenario where restrictiveness, at least by virtue of
distance from home, is maximized.

In addition to questioning the effectiveness of out-of-home care pursuant
to public agency purposes, some officials are concurrently questioning the ef-
ficiency of the practice. When children and their families can be helped as
an ongoing unit, it was explained, public funds need not be used to purchase a
replication in foster care of many of the things the family already offers.
Indeed, for many less-serious cases, problems observed in children were said
to be inexorably linked to the family, and the family may be seen as an exist-
ing and optimal therapeutic setting.

These strategies indirectly relate to out-of-state placement. One of the
objectives of diverting less—troubled children from out-of-home care is to
change the type of children in accessible publiec and private child care sett~
ings. It was observed that more-troubled youth frequently leave their communi-
ties for more intensive child care services because local child ¢(z:e resources
are utilized by some children who might be best treated in their h.mes. The
need: for public officials to seek services outside of their commuyities for
some cases of greater need might then be reduced by shifting chilaren of
lesser need away from local residential resources back to their natural homes.

As a result of this fundamental questioning of public intervention, of-
ficials in several state child welfare agencies were eager to share information
about current efforts to change the way out-of-home care is being used. These
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efforts, some of which are experimental, bear names such as family reunifi-
cation, temporary foster care, and foster care prevention, They have the
common objectives of capitalizing on the strengths of families for their
preservation, optimizing the use of accessible residential resources accord-

ing to their capacity for service, and generally reducing avoidable public
expenditures for out—of-home care.

Some level of regulation over out-of-state placements by state governments
can be justified. Specific implications of state versus local out-of-~state
placemnt regulation are manifold. State regulation provides for consistency
and equality of practice across local jurisdictions. On the other hand, some
level of local autonomy also has its benefits. Locally administered policies
that were discovered ranged from a complete prohibition of the practice, to
careful regulation, to a complete absence of policy to uniformly protect chil-
dren placed at great distances, depending at least in part on the particular
circumstances encountered at the community level.

State regulation also has the advantage of providing the potential for
a centralized information base about children placed out of state and about
the settings providing such care. Centralized data of this type provides
global planning information to help guide resource development and in-state re-
ferral to placement resources that may be unfamiliar to local placing officials,
The particular merits of cut-of-state facilities may also be made available to
local officials who are considering such a placement.

State regulation also reduces duplication of regulatory structures across
local jurisdictions and provides clearer lines of authority and accountability
for placements. Further, comparability of standards are applied for children
placed from different areas of the state, and state agencies can be powerful

official bargaining agencies for children and local agencies should difficul-~
ties arise.

It comes as little surprise, then, that out-of-state placements are general-
ly better screened, monitored, and otherwise regulated in state-administered
systems than those under local governments. Transgressions are less frequent,
centralized approval and tracking are better implemented, and compacts are more
consistently utilized for the protection of children. Rarely in states with
locally administered systems is there a central point of case review and place-
ment recording for all children sent out of state,

Increased state regulatory actions also result in certain problems. The
flexibility afforded to local agencies is lessened; however, that flexibility
is sometimes important for responding to unique or peculiar situations. In
addition, greater state regulatory controls often result in bureaucratic cum-
brances which slow down the placement process in a way which can be detrimental

to the child. Obviously a balanced approach is needed, allowing for state
government oversite and some measure of local autonomy.

The development of regulatory policy should include investigation and ap-
proval of out-of-state settings, systematic.case review, thorough compact im-
plementation, and incentives and sanctions to assure policy implementation.
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Centralized case review occurs prior to placement most frequently in state-
operated systems. Case management decisions are reviewed to assure that the
proposed out-of-state placement is based on substantiated needs which cannot
be answered by in-state services. This is likely the most rigorous and least
used form of out-of-state placement regulation, and it was always found to
operate concurrent with regulation of receiving settings.

Case review provides the strongest single assurance that children, because
of their problems, are not inappropriately placed out of state. When linked
with the previously described notion of global planning information, case re-
view may actually accomplish more appropriate placement closer to home in a
setting unfamiliar to local placing officials. Case review also assures cong
sistent centralized monitoring of the types of children that are being place
out of state, thereby targeting gaps in in-state resources.

Regulation of receiving settings focuses primarily upon the approval of
child care and treatment facilities. This approach is usually linked to a
facility's eligibility to receive funding from the sending state and, thereiore,
usually excludes placements not requiring considerable public expense. Sza e i
agencies may approve facilities individually, as special service needs ari:e, o
as a group of programs eligible to receive out-of-state placements. On—: e )
approval, as opposed to approval through correspondence and verbal repor Si ap—
pear to be on the increase since heightened awareness about out-of-state place
ment has taken place.

Facility approval is one of the most direct ways a state has for assuring
equal treatment for children placed outside of their state of residence. Al-
though states cannot formally enforce their child care licensing requirement
outside of their boundries, they can require that out-of-state facilities re-
ceiving its residents be licensed in their own state. This approach does Eot
necessarily make the same guarantees for children placed out of stat? as ; ose
placed in state, but by relying upon the judgment of regulatory officialsf n
the receiving state, 1t provides some basic assurances for the quality ?fi
care they will receive. Further protections are aided by imposing specific )
and additional program requirements on the out-of-state facility for apprgvi
and the requirement of on-site inspections of accreditation by an appropriate
professional body.

H th in other
All of these practices help identify quality programs for you
states and help to ensure that the exceptional measure of placing childrendout
of state will be justified by substantial benefits to the children involved.

There is an issue between individual case review and the investigatiog
and approval of receiving facilities that remains unaddressed by many regg a-
tory schemes, and this is the matching of diagnosed children vi?hdapprovg )
programs for appropriate care and treatment. Being overclassified or un ?r
classified is the phenomenon of being placed in a program that is either too
intense or insufficient in service for the individual's need. This was dis-
covered in several states, including those which individually approve children
for out~of-gtate placement and which inspect receiving facilities for pgograT
components. These two centralized forms of regulation usually exist dndepen
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dently, focusing on children and programs, but infrequently on the match between
needs and services. New York was the only state visited which is developing a
systematic check on the correspondence between the needs of a child and program
components.

Compacts are the most uniformly applied policy controlling the mcvement
of children across state lines, and they may or may not be implemented in
conjunction with other existing regulatory policies. They do, however, con-
sistently perform important tasks both with respect to children and out-of-state
settings receiving them. Case records are very frequently routed to and through
compact offices, where some checks are made as to the appropriateness of out-of-
state placement to particular receiving facilities. Compacts are frequently the
channel for transmitting assurances to the placing agency that the receiving
setting meets approval criteria, most notably, licensure in their own state.
Compacts are also the mechanism whereby investigations of the adequacy of home-
like receiving settings are carried out. These settings are usually prospective
foster homes or homes of relatives.

Compacts are unique, however, among the various regulatory policies that
states adopt because they provide special legal protections to children placed
out of state. Having been adopted by state legislatures in comparable form,
they uniformly and legally extend the sending agency's ultimate responsibility
for the well-being of children into the receiving state. They also establish
lawful mechanisms for the return of children to their state of residence if
and when the need arises.

Compacts and their thorough implementation offer great promise to party
states wishing to better regulate the placement of children into other states.
Most states belong to them; their policy is quite uniform across states; they
have their basis in state law; and they provide existing mechanisms for the
implementation of their child protection policies, information acquisition and
storage, and communication with other states.

Major reform in out-of-state placement policy and practice which has taken
place in some states has not necessarily been associated with complete compact
compliance. Because these reforms relate primarily to out-of-state placements
in institutional settings, other compact-applicable placements to less restric-
tive settings do not necessarily receive the full involvement of compacts af-
forded to the more tightly controlled placements. The protections provided by
compacts, however, are not greatly affected by the type of setting to which
children are placed in other states, and it would seem justifiable that they
be extended to children without regard to the restrictiveness of the out-of-
state settings ultimately receiving them. This would imply that children
placed out of state for adoption, with relatives, or with foster families be
afforded the same benefits of compact involvement as those placed in
residential treatment and child care facilities.

Methods to implement out-of-state placement policy usually exist as sanctions

against noncompliance. These sanctions are usually weak, involving the issuance
of policy memoranda and verbal reprimands. Although the withdrawal of funding
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for placement was often described as an available sanction, it was never
described to have been used. Clearly, the best interests of children may medi-
ate against this remedy. However, where locally administered agencies share
costs with a state agency, such an action could ostensibly force the local
agency to completely bear placement costs. Nonetheless, the functions of out~
of-state placement regulation and funding are generally independent of one
another, and administrative yeprimands prevail as the sanction of choice. In-
centives to use in-state programs do exist in some education systems, though
they do not specifically reference the out-of-state issue. Some state education
agencies share less of the cost of special programming with local agencies for
children placed in the nonpublic settings as opposed to those receiving public
services. To the extent that out-of-state education placements are almost in-
variably to private sector institutions, this practice mediates against sending
children out of state. Similar practices were not discovered im any of the
other agencies which were studiled.

Probably the most effective incentive to place children in their state of
residence is the development of a continuum of responsive services for children.
Public officials do not place children out of state to get rid of them. In
most cases, placing a child out of state is a statement of concern for appro-
priate care. Many concerned officials would be able to realize the often
stated objective of keeping children close to home if sufficient and appropriate
resources were at their disposal to meet children's needs.

When out-of-state placement is clearly warranted, compact utilization could
be improved through a variety of measures. There was frequently described to
be a disincentive to compact utilization because of perceived time delays in
placement processing. In addition, compacts were described in many of the case
study states to be understaffed, unfamiliar to agencies under their purview,
and without sufficient sanctions to bring compliance. Where staffing levels
assure speedy processing, ongoing training programs are offered to placing
agencies, and the compact occupies a position of authority in the host agency,
utilization was observed to be much more consistent.

Interagency cooperation can lead to improved out-of-state placement policy-
making and more efficient practices. It might be argued that organizing public

youth service agencies along the lines of problems exhibited by children fosters
specialization, expertise, and focused attention being applied to those specific
problems. However, with regard to out-of-state placement, such an independent
and discrete organizational functioning is inefficient and fragmented. It

fosters multiple facility approval programs and inconsistent monitoring policies.

The same out-of-state provider may be subject to multiple and unequal approval
standards. Children placed in the same program in another state by different
sending agencies may receive unequal attention from placing agencies in the form
of monitoring practices that vary in frequency and rigor.

It is a finding of the study that children with very similar problems are
often placed out of state by different agencies in the sazme state, depending

upon their point of entry into the public child-serving system. These children
then receive the benefit of different assurances as to qualii— of care, case
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planning, and expediency of return to home. Consolidated placement and moni-
toring strategies, interagency coordinating bodies, and interagency placement
comnittees serve to remove multiplicity of facility approval and to unify
placement decisionmaking and monitoring efforts. Interagency efforts are at
the center of movements to improve out-of-state placement practices imn public
children and youth service agencies. Noteworthy are the interagency council
in New York working to improve services to New York children in and out of the
state and an interagency-interstate project undertaken in New Jersey to estab-
lish core child care standards in 14 participating states.

Out-of-state placement policy reflects an emphasis on regulating institu-
tional care. Institutional placements were of greatest concern and the focus

of the most attention among public officials. Regulatory reform and policy

outside of the prescriptions of compacts frequently focus on placements in fa-
cilities rather than those with foster families, relatives, or adoptive homes.
Indeed, where compact use is pervasive for institutional placements in states
showing concern over the out-of-state placement of children, it may not be so
for home-like placements. Most states' regulatory efforts address institution-
al placements, and many of the issues and conclusions in this report relate to
this type of placement.

There are several reasons for the greater regulatory attention paid to in-
stitutional placements, a major one being cost. Out-of-state placement for in-
tensive residential treatment can be very expensive, especially if it is widely
used by state and local agencies. These costs have been the primary target of
substantial shifts in out-of-state placement policy in some states.

Greater regulatory attention is also paid to out-of-state institutional
care than home-like care because of the higher levels of restrictiveness for
children. With concern for providing least restrictive care widespread in the
child care system, greater assurances are desired when a child is to be placed
in a setting both restrictive in environment as well as in association with
family and friends. Though also restrictive in terms of association, out-of-
state placements with relatives in many ways will replicate and may often be
more desirable than the natural home.

Greater levels of need among children also brings croser scrutiny by regu-
latory officials. Where intensive services are required for highly disturbed
or handicapped youth, the liabilities of inadequate or incompetent treatment
may be greater. Generally, the higher the level of need, the more profession-
alization required for treatment and the grater regulation by placing officials.

Greater regulatory control for institutional placements may, in some ways,
be justified by the greater costs, restrictiveness, and risk for children they
usually involve. However, notwithstanding special factors associated with out-
of-state ingtitutional care, the special problems and risks present for any
children and agencies involved in the practice would ‘seem to ‘warrant basic-and
uniformly applied protections. These protections should at least include ap-
plicable compact involvement, thorough investigation of the receiving setting,
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maintenance of the jurisdiction ot placing authorities, rigorous monitoring of
the placement, and a2 clear delineation of responsibility for supervision in the
receiving state.

There are liabiiities for children when public agencies adopt overly strict

policies in relation to out-of-state placements. The values of proximity to
home versus quality of care invariably conflict in decisions surrounding out~-
of-state placement. They are difficult interests to balance, and an individual
decision must be made for each child. These interests are elements of the per-
vasive ""least restrictive" ideal, a concept which placing officials struggle
daily to define.

Long-term out-of-~state placement into a quality program may least re-
strict handicapped children's realization of their potential to bLe independent
and enjoy life. However, such placements may be most restrictive to the suc-
cessful development of relationships with loved ones. Similarly, placements
at a great distance to live with a relative may provide a new environment, and
a new start, for a delinquent or unruly child, but it also constitutes estrange-
ment for the wholesome aspects of the native environment.

In some cases it may not be clear to what extent removal from familiar sur-
roundings and relationships may ameliorate emotional disturbance or cause a set—
back in progress toward successful coping. To date, there are no reliable pre-
dictors which indicate clear benefit of removal at some distance to a thera-
peutic environment over the concurrent losses that may be experienced. Quality
assurance of the receiving settings and measures of dindividual needs attempt
to ensure personal gains in out-of-state placement, but public policies do mnot
similarly address the possible deficits that may be incurred. Expansion of
parental visiting, which is provided by very few public systems, has been sug-
gested by some concerned individuals. This is the greatest compensation that
was found to be provided for removal from home at great distances for extended
periods of time. The performance of public agencies in achieving permanence
for children suggests that there is much to be done in this area.

It is important to stress that the Academy generally found public agen-
cies changing the way they deal with out-of-state placements. 1In many areas,
the practice has been prohibited or curtailed. Concern was expressed in states
where great increases in regulation had occurred about the quality of care that
children were receiving now that there were fewer placed out of state. It was
reported that.although many of these children are now closer to home, they are
also inappropriately placed because the states could not provide care com-
parable to the out~of-state program. It is here that the child care system
must turn to the aggressive development of responsive and permanency-oriented
residential care and treatment. In areas where reductions in the practice
have not occurred, with some exceptions, improvements have been made to better
regulate continuing out-of-state placements.

Expansion of the interagency efforts to provide appropriate residential

services close to home which have been described here would accomplish several
things. Those youth with similar problems but served by different agencies
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would have greater assurance of equal care and treatment. Greater efficiency
would be realized by unifying those functions which are now independently per-
formed by each agency. Finally, those children and youth genuinely needing
placement out of their state of residence would be more carefully scrutiniz-
ed; would have the benefit of exposure to all of the resources of the state;

and would be less likely to be lost or forgotten by a single autonomous and
possibly overwhelmed agency.
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CHAPTER 6

CONCLUSIONS AND RECOMMENDATIONS

INTRODUCTORY REMARKS

Over a three-year period, the Academy for Contemporary Problems has been
involved in research about the out-of-state placement of children. The re-
search was systematic in its approach, national in scope, and focused on the
policies and practices of all public agencies responsible for child welfare,
education, juvenile justice, mental health, and mental retardation services.
Clearly, certain questions and issues associated with the practice have not
been addressed. TFor instance, the Academy did not set out to discover whether
out-of-state placements are inherently good or bad. However, the work which
is summarized in this final chapter should significantly contribute to a more

possible.

There were several different but interrelated researc
in this study. The major findings are set forth in the following discussion.
In addition, an in-depth examination and analysis of these findings has led
to the identification of several important considerations for policy develop-
ment and change. This final chapter also outlines a series of recommendations
which command consideration by public officials responsible for establishing
policies to govern the out-of-state placement of children.

It should first be understood that the placement of children in out-of~
state residential care has been practiced by American youth-
zations for well over a century. However,
the wisdom and legality of the practice have also persisted over an extensive
period of time. Contemporary criticism about the out-of-state placement of
children has typically involved pronouncements that children are too often
Placed in substandard and abusive facilities or foster homes, and then aban-
doned and forgotten by the placing agency. Further opposition to the prac-
tice focuses on the constraints such placements have on effective case moni-—
toring and planning, fiscal accountability, and family participation in the
child's treatment. In contrast, the out-of-state placement of children is
viewed by many authorities as a frequently necessary means to match a child's
needs for care with the best services available. Those who favor the prac~-
tice argue that comparable services or concerned and capable relatives are

simply not available for the placement of every child in facilities or foster
homes within his or her state of residence.

serving organi-
strongly held divergent views about
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Still other important factors have influenced national support and a con-
gressional mandate for conducting a study on out-of-state placement policies
and practices. A very significant factor was the rather widespread acknowledg-
ment that there was a dearth of available information about the reasons for and
the incidence of such placements. Moreover, it was suspected that a sizable
but unknown number of children were being sent to placements which were not ar-
ranged through an interstate compact, even though compacts offer important
legal safeguards for all parties imvolved in the placement process. Widespread
interest existed in measuring the extent to which interstate compacts were uti-

lized for arranging out-of-state placements, and the reasons associated with a
lack of compact use.

In the midst of strong public concern, policy debates among professionals
in the fields, and considerable media attention to the practice, the Academy's
research on the out-of-state placement of children began in 1977. In conjunc-
tion with the Council of State Governments, a preliminary study was conducted
to identify the key public policy questions, legal parameters, and issues, and
to determine the accessibility, retrievability, and reliability of information
pertaining to the practice. Case studies and visits with residential facility
administrators in Illinois, North Carolina, and Texas helped to gain an apprécia-
tion of the real magnitude of out-of-state placements as well as the frustra-
tions connected with the collection of data. This early work greatly assisted
the development of the research design employed in the Academy's national
study of out-of-state placement policies and practices in 1978.

The research design consisted of the following five major phases of work:

1. A review and analysis of the law and literature relating to the
out~of-state placement of children.

2. A survey of every state and local government agency responsible
for child welfare, education, juvenile justice, mental health, and
mental retardation services.

3. A case study (i.e., in-depth field investigations) of the out-of-
state placement policies and practices in Alaska, California,
Louisiana, Michigan, New Jersey, New York, and Virginia.

4. An examination of the interstate compacts for the placement and the
transfer of children, including their statutory basis and adminis-
trative operations.

5. The preparation of eight public policy essays by national experts

familiar with the major issues associated with the out~of-state
placement of children.
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A SUMMARY OF THE MAJOR FINDINGS

It should be pointed out again that the findings summarized below are
drawn from information reported not only in this particular publication, but
also from the results explored in two companion reports. These other reports
are mentioned in the prefatory pages to this publication, and the reader is
strongly encouraged to review them for a fuller appreciation of the following
summary remarks.

The Policy Essays

As an overview, consideration will first be given to the eight public
policy essays prepared in response to key issues pertaining to the out-of-
state placement of children. When read together, the essays offer a forum
which gives various informative perspectives worth considering for the deve-
lopment and implementaticn of future policies related to the out-of-state
placement of children. The authors are representative of distinguished ex-
perience and leadership in the fields of child welfare administration, chil-
dren's law, child advocacy, interstate compact administration, and child care
licensing. Moreover, their articles reflect the strong interest these authors
have in improving services to children and a special understanding of the com-
plex and difficult issues associated with the out—of-state placement of children.

The policy issues discussed in the articles are those which command con-
siderable attention in debates about the out-of-state placement of children.
The importance and saliency of these issues was further verified in the Academy's
national survey of public youth-serving agencies as well as case studies in seven
states. The issues addressed in these articles receive considerable attention
from officials responsible for affecting out-of-state placement policy and prac-
tice.

Out-of-Home Care: The Interstate Placement

Experience By Marylee Allen and Jane Knitzer

This article examines the relationship between the out-of-state placement
of children and contemporary thought about services to children in out~of-home
care, and exemplary foster care practice. The authors argue that many out-of-
state placements are unnecessary and inappropriate. An excellent overview has
been developed which is descriptive of how inappropriate out—of-state placements
in the field of child welfare are a consequence of the broader problems affect-
ing out-of-home placements. Some of these problems which are highlighted include:

1., Children enter care unnecessarily.
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2. Once in care, children are placed inappropriately.

3. Monitoring of care is inadequate.

4, Licensing and other regulatory mechanisms are ineffective.
5. Accountability at the federal level is lacking.

The authors give several important recommendations for reform which in-
clude the enactment of statutory provisions requiring placements in least re-
strictive settings and within reasonable proximity to a child's home. They
also call for the strengthening of licensing and monitoring requirements and
fiscal reform to increase the level of funding for preventive services, family
reunification programs, and adoption services.

Govermmental Regulation and Monitoring
of the Interstate Placemeit of Children: Fiscal
and Administrative Approaches By Merle E. Springer

This article also focuses upon the child welfare field and argues that out-
of-state placements are often inappropriate. The author views the problem as a
consequence of inadequate government regulation and monitoring. Six key prin-
ciples of acceptable child care practices are offered as a philosophical frame-
work for more effective regulation and monitoring of out—of-state placements
through administrative and fiscal action. The author's recommendations include
some innovative ideas for facility regulation and monitoring, case reviews, and
the establishment of fiscal policies and contractual arrangements which would
improve out—of-state placement practices.

Serving Emoticnally and Behaviorally
Disturbed Children through Interstate Placement:
An Unwritten Policy By Lenore B. Behar

An insightful analysis of policies which have strongly influenced the
placement of emotionally and behaviorally disturbed children in out-of-state
residential facilities is developed in this article. The author shows how out-
of-state placements within the fields of mental health, mental retardation, and
juvenile justice have increased as a consequence of certain federal legislation
such as the Education for all Handicapped Children Act of 1975, the Rehabili-
tation Act, and the Juvenile Justice and Delinquency Prevention Act. The author
also believes that out-of-state placements are often inappropriate, and explains
how such placements are partly the unintended consequence of these federal acts,
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as well as the result of:

1. A convoluted network of interstate funding and purchase of care
arrangements.

2, Conflicting state policies and planning.
3. A lack of coordination.

.Th? article concludes with a summarization of various fiscal and bureau-
g;atlc 1ncegt1ves and disincentives to policy development, and offers a number
prospective state and federal government policy initiatives for consideration.

Individual Rights and the Interstate
Placement of Children: From Expediency
To Exportation By Marcia Robinson Lowry

The author of this article is also concerned that out-of-state placements
are often inappropriate, and describes the bureaucratic action in New York which
led t? the placement of numerous children in out-of-state facilities. A per-
spective for reforming out-of-state placement policy which is different from the
agproaches discussed in the previous articles is outlined. The approach is pre-
dicated upon litigation and is based on an analysis of constitutional and ﬁage
law relevant to the provision of individual rights which, in the author's 5ud e-
ment, may be violated through out-of-state placement policies and practices. °

Litigation in New York is used as an i i
s illustration for the develo i
bersioctine. pment of this

Governmental Regulation and Monitoring of the
Interstate Placement of Delinquent and Disturbed
Children: Executive Approaches By Robert B. Nicholas

és another and final example of how bureaucratic policy and action can re-
sglt in inappropriate out-of-state placements, this article examines the recent
hlétory of a segment of New Jersey's child care system. The author details the
major events and circumstances which prompted officials in New Jersey to inap-
propriately place large numbers of children out of state. 1In contrast to the
Tesponses suggestad by other authors for addressing this problem, an executive
course of action is described which was actually taken by New Jersey's governor
to abate the state's problem with out-of-state placements.
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The primary components of this plan include:
1. The development of additional residential facilities within New Jersey.
2. The implementation of a central review of all out-of-state placements.

3. Suspension of all referrals to out-of-state facilities beyong 50 miles
of the state line.

4. The development of a case review system for all children in placement.

Child Care Licensing and Interstate Child

Placements: An Essay on Public Policy Planning
By Norris E. Class

The author does not address remedies for reducing inappropriate placements
but, instead, focuses upon measures which can be taken to increase the quality
of care received by children in out-of-state facilities. Facility licensure is
suggested as a means to improve regulatory safeguards for children in out-of-
state placements. The author undertakes a thorough analysis of the relationship
between the evolution of licensing and early out-of-state placement practices.

A fairly detailed discussion of contemporary child care facility licensing which
focuses upon administrative operations is included in the article. Finally, the
reader is told how child care licensing can act to increase compliance with
interstate compact procedures for the placement of children.

Interstate Services for Children and Interstate
Compacts: An Analysis of Approaches for Effecting
Change By Bruce Gross and Mitchell Wendell

This article offers important considerations for improving the administra-
tion of and compliance with interstate compacts for the placement of children.
The authors suggest that a lack of compact use is a conéequence of a number
of factors, including issues of interpretation, inadequate enforcement pro-
cedures, and the lack of compact applicability for certain types of placements.
The adequacy of each of the three interstate compacts for the placement of
?hildren is candidly discussed and several options are explored for considering
improvements in these compacts. These options include:

1. Legislative consolidation of the compacts.

2. Amendments.
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3. Enacting a fourth compact.
4. Better utilization of compact administrative regulatory authority.
5. Organizational consolidation of the compacts.

6. More diligent enforcement.

Strengthening the Compacts: Administrative and
Bureaucratic Approaches By Jane C. McMonigle

The final article also focuses upon the inadequacies inherent in interstate
compacts for the placement of children. The author identifies those adminis-
trative and bureaucratic factors which impede the effective administration of
interstate compacts for the placement of children. The kinds of problems which
are the focus of this article include:

1. A lack of understanding about the out-of-state placement procedure and
interstate compact guidelines.

2. Conflicting compact interpretations which. develop from ambiguous langu-
age in statutory provisions.

3. Inability to enforce compliance with compact procedures.
The author proceeds to provide an analysis of variations between state
organizational structure and administrative patterns related to compact opera-

tions, and points out those factors agssociated with effective compact adminis-—
tration.

An Overview of Out—of-State Placement Policy

The opinions expressed by the authors of the policy essays as well as those
of other authorities differ with respect to the level of benevolence which is
believed to be shown to children by agencies that place them out of state. This
inconsistency is further magnified in the policies under which youth-serving
agencies officially operate. As explored in Chapter 3, many state legislatures
have enacted long—-arm statutes, exportation statutes, interstate compacts, and
related legislation which provide executive and judicial agencies the authority,
and sometimes fiscal reimbursements, to place children out of state. In con-
trast, legislatures and executive agencies in other states have explicitly pro-
hibited public agencies from placing children in out-of-state child care facil-
ities. TFurthermore, recent litigation testing the legality of out-of-state
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placements, both on the basis of constitutional
has had inconsistent implications for
ment practices.

principles and state law,
a genzral policy on out-of-state place~

Policies established in some states to govern out-of-state practices
are often in extreme conflict with those in other states. For instance,
school districts in Ohio are prohibited from purchasing services in out-
of-state facilities but, in Illinois, districts are reimbursed by state
government for such expenditures. Sometimes out-of~state placement policy
varies among different agencies in the same state. Child welfare agencies
in Michigan, for example, have the authority to purchase services from
agencies in other states, but the school districts in this state cannot
use public funds to purchase private classroom services in other states.

In order to best characterize the trends in out-of-
which were discovered, summary remarks will be given acc
ings among types of agencies.

state placement policy
ording to major find-

«

Child Welfare Policies

Typically, child welfare agencies are not prohibited from purchasing care
for children in out-of-state facilities. The policies in effect to regulate
out-of-state placement practices in such agencies varied widely in their scope
and substance. Generally, the utilization of an interstate compact (typically
the ICPC) was required for the placement of a child in another state. Other
regulatory policies pertaining to the out-of-state placement of children by
chiid welfare agencies typically evolve from contemporary casework principles
and procedural guidelines. TIn addition, most social workers are required to
obtain supervisory approval of all casework plans. In a few states, the ap-
proval process includes executives in the local agency and sometimes in the
state department of public welfare, when out-of-state placements are contem~
plated. State agency executives are invariably involved in the approval of

out-of-state placements when state revenue is sought for funding the place-
ments.

OQut-of-state placements arranged by child welfare agencies are typically
involuntary in nature. As a result, juvenile court policies also affect the
out-of-state placement practices of child welfare agencies. In some juris-
dictions, judges are directly involved in the placement decision-making pro-
cess from the onset. In addition, a number of states have enacted legisla-
tion requiring periodic judicial reviews of all children in foster care. Such
reviews can entail the assessment of the child's progress in placement, the
treatment plan, and the effectiveness of the services received by the child.
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Overall, the goals of permanency planning and fawily reunificationdaz?—
receiving increased importance among policies regulatlyg the p%acement e 1_
sions of child welfare agencies. However, the study.d}d n?t discover ; cort—
responding trend with respect’ to further policy spe?lflcatlons gboui t eegz
of-state placement of children. In fact, parenta% }nvolvement in placem
decisions was not an area of emphasis in most policies.

Significant differences were discovered among t@e states regarding pol;cy
considerations for selecting appropriate placemen?s in other states. In a few
states, there were simply little or no specifications promulgate@l?y sta;i he
government about what constituted an acceptable ogtjof—staFe.fac1 ity. ot
majority of states, however, the prospective receiving fac111tybwas reqt'ble
to be licensed and sometimes the licensing requirements had to be compati
with those of the sending state. Finally, it shoul@ bg observed Fhét in ie
few states, preplacement on-site inspectio? and periodic return v§31fiize
required in order to assess the acceptability of an out-of-state facility.

The remaining aspect of policy to be mentioneq involves the fund;ngdzi
placements. Characteristically, when the state child velfare agencz znt
or reimbursed the expenditures incurred by local agencies for ouF—? —sta ee .
placements, state government was, of course, ?n an e§cel%ent position Zcisgfor
late placement practices. For example, compliance with 1nterst‘=:1telcomgen S
arranging out-of-state placements was enforced much more gf?ectlzﬁeyez en s
a procedure was linked to reimbursement approval. 1In addltlon,d N i a1
ture of state revenue for out-of-state placements was also found c ﬁse vy o
sociated with the existence of specific policy requirements about'w a; co
tuted an acceptable receiving facility. Out-of-state placements invo Zi?fes
child welfare agencies were also funded ?y'local and federal rivezsiai ure
and, consequently, subject to fiscal policies promulgated.at‘g e O e
federal levels of government as well. Title XX, SSI, Medicaid, an
were all found to help subsidize out-of-state placements.

Education Policies

Unlike the policies under which other types of agencies receive the author-

ity to place children out of state, state education policies tend ti mo¥e igic—
ifically address the out-of-state placement of children. Fortexa?p Eétizr he
i it i to find clear statements of w
state education statutes, it is common . n
placements can be made, the circumstances under which they can b? ;irazgigé ﬁag
the legal method appropriate to effect the placementsi Twentz—gzi edicational
isi izi t—of-state placemen

clear statutory provisions authorizing ou. . ACe : '
services. 1In contrast, three states specifically prohibited education agencies
from purchasing care for children in facilities.

For the most part, state education policies which authorize out-of-state

placements are largely guided by federal legislation requiring states to provide
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free and appropriate education to all handicapped children. Specifically,
this federal legislation is P.L. 94-142, entitled The Education for All Handi-
capped Children Act of 1975. State policies established in response to P.L.
94~142 are related to the educational needs of broad categories of children
who are variously described as developmentally disabled, educationally handi-
capped, visually impaired, blind, deaf, exceptiomal, learning disabled, emo-
tionally disturbed, etec.

Except in Virginia, out-of-state placement policies do not require edu-
cation agencies to utilize interstate compacts for arranging such placements.
However, as mentioned above, education policies do typically establish very
specific procedures for out~of-state placements which are broad in scope and
detailed in substance. The major components of these policies include:

e Diagnostic information must be produced which confirms that the
child is in need of special education services.

e Placements are voluntary in nature and include parental participation
in the placement decision.

e Placement decision should correspond to the P.L. 94-142 mandated de-
velopment, and annual review, of an Individualized Education Plan
(IEP) which is developed in conjunction with the local school boards.

e An appropriate program in the child's home school district or surround-
ing school districts must not be available.

e Out-of-state programs are to be selected from a state listing of "ap~
proved schools" eligible to receive children in need of special edu-
cation. It is important to further understand that these lists are
developed through methods ranging from on-site assessments conducted
by state education officials to the direct acceptance of a "school"
suggested by a child's parents or local officials as long as the
"school' is approved by the state in which it is located.

Other important aspects of out-of-state placement education policies re~
late to fiscal issues. Among the states, there was a clear lack of consistency
concerning the kinds of services which could be purchased with state and local-
ly appropriated education revenues. For example, in some states, out-of-state
placements were invariably funded with state revenues through a reimbursement
procedure. In others, both state and local revenues, or only local revenues,
were applied to the purchase of such placements. In either case, the funds
can sometimes be applied only to tuition, to tuition as well as room and
board, and sometimes to tuition for placements, arranged by other agencies.
Regardless of the type of funding arrangement authorized by the various
fiscal policies, a fairly detailed and explicit contract was formulated
between the school district and the out-of-state facility or school. These
contracts generally included specifications for the services to be purchased,
architectural and programmatic standards to be adhered to, and the transmission
of specific monitoring information to the placing school district.
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Juvenile Justice Policies

Most policies under which juvneile courts operate provide a wide range of
dispositional options for placement, regardless of the type of adjudication.
Typically, the court is given altermatives ranging from home placements to in-
stitutional commitments without any geographical limitations. States that have
enacted the Uniform Juvenile Courts Act permit juvenile courts fairly wide and
detailed authority concerning the out-of-state placement of children. A similar

trend was discovered among juvneile probation and state juvenile corrections
agencies.

Even though many out-of-state placements involving juvenile justice agen-
cies are involuntary in nature, the fundamental and frequently only policy pro-
vision requires that an interstate compact be utilized. However, juvneile court
policies exist which permit noncompact-arranged placements when their use would
hinder the timely placement of a child. Therefore, policies among juvenile
justice agencies, particularly in local government, were found to vary widely
and to reflect the judgment of juvenile court judges.

Similar to many child welfare agencies, out-—of-state placement policies in
the area of juvenile justice reflect contemporary principles of casework and
foster care. A somewhat common trend in policy which apparently corresponds to
those considerations involves the use of placements, in relatives homes wher-
ever possible, as an alternative to more restrictive residential care. It
was also observed that probation agencies generally do not place children in
other states without receiving judicial concurrence, although such a requirement
was commonly an unofficial aspect of policy. Moreover, the trend in establishing
policies requiring periodic judicial reviews of children in foster care was pre-
valent in juvenile justice and, of course, influences out-of-state placements
arranged by agencies of this type.

Mental Health and Mental Retardation Policies

It must initially be understood that the local mental health and mental re-
tardation agencies rarely have direct responsibility for the placement of chil-
dren. Additionally, these agencies typically do not operate residential programs
but, instead, subsidize such services as well as assume a major role in provid-
ing nonresidential services on an outpatient or interagency basis. Of course,
private agencies involved in the placement of children in other states may re-
ceive funds from local mental health or mental retardation boards but, overall,
these public agencies rarely have direct responsibility for out-of-state place-
ments. Such placements are overwhelmingly arranged by agencies in the private
sector, by the parents of children, and by other public agencies on a referral
basis. Consequently, policies which regulate the practice were seldom in exis-
tence at the local level.
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State agencies responsible for mental health and mental retardation were
found to have out-of-state placement policies, but generally such policieé ad~-
dre§s?d only hospital transfers. Specifically, state agencies are subject to
Policies requiring the use of the mental health compact (ICMH), which is appli-
cable to the placement of a child in another state hospiﬁal. it is also iigortant
Eo observe that seYera% gental health compact correspondents expressed a desire

0 extend the applicability of the ICMH to cover placements in community-based

public residential facilities such as ou i
oporater taapirial s group homes, as well as all privately

Interstate Compacts for the Placement of Children

.Throughout the Academy's research on the out-of-state placement of children
considerable attention has been given to exploring the content and administratio,
of the three interstate compacts for the placement of children--The Interstate g
Compact on Juveniles, the Interstate Compact on the Placement of Children, and
the Interstate Compact on Mental Health. These compacts provide importané legal
safeguards Fo children placed across state lines and promulgate accountabilit§
znd ftadaydlzed Procedures for placement decisions and monitoring of the chil~-

re? s adjustment. Moreover, as was just pointed out in the discussion of
pollc¥ trends, compact utilization is typically a central aspect of state govern-
ments regulaFory efforts. The use of compacts by agencies when placing children
out of st?te 1s an important indication of state government's ability to regulate
the ?ractlce. Accordingly, Chapter 4 of this report and two of the policy essays
m?ntloned previously specifically examine the interstate compacts. This Zectioz
Wlll.summarize the major findings from the national survey and the seven case
Studies regarding compact utilization and administration.

First, con§idering national findings about the use of interstate compacts a-

gong %ocal public agencies fesponsible for child welfare, juvenile justice, mental

?alth, and mental retardation services (findings about education agencies,are
dlﬁcussed below), it was determined that almost 32 percent of those a encies
which placed children out of state did not use any compact in 1978. i total of
376 local agencies responsible for these services never used a compact to arrange
out-of-state placements. Significant variations in compact use was discovered ;
among states and agency types. For instance, in three states (Michigan, North
Dakota.and Texas) all local placing child welfare agencies utilized a c;m act
while in four other states (Minnesota, Nevada, Pennsylvania and Wisconsing over
30 ?ercgnt of the local placing child welfare agencies reported no compact utili-
zation in their placement arrangements. Among local juvenile justice agencies
the percentage of agencies without any compact utilization for their out—of-st;te
placements ranged from zero in one state (Washirnjzton), to over 70 percent in six
states (Indiana, Kentucky, Virginia, West Virginia, Wisconsin, and Wyoming) The
suggested difference in compact utilization among agency type; varied greitiy a-
cross the country. Only 18.6 percent of all local child welfare agencies failed
to use a compact, but 42 percent of the local juvenile justice agencies and 72
E:zcent of the mental health and mental retardation agencies reported no compact
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The next level of inquiry to emerge from these dramatic findings concerns
a desire to know how many children were placed out of state without a compact
in 1978. Such information includes an analysis of the number of children
placed out of state by these agencies which did not use a compact and investi-
gates the likelihood that those agencies reporting compact use did not necces-
sarily arrange all their out—-of-state placements through an interstate compact.
The study found that 2,010 children were reported placed out of state without
a compact in 1978 by local agencies responsible for child welfare, juvenile
justice, and mental health and mental retardation services. Among those agen-
cies reporting compact information, this number represents 21.8 percent of the
children placed by local child welfare agencies, 51 percent of those placed by
local juvenile justice agencies, and 66 percent of the children placed by local
agencies responsible for mental health and mental retardation services. Clear-
ly, a relatively significant proportion of the children placed out of state in
1978 by local public agencies were not compact-arranged.

Findings about the utilization of the interstate compacts by local agencies
responsible for educational services should be considered separately for an im-
portant reason-—there is no compact which is applicable to placements in private
psychiatric facilities or those facilities which are deemed primarily educational
in nature. Such a lack of applicability is germane to an examination of compact
use by education agencies. Even though these agencies may (and often do, as will
be discussed later) place children in the same facilities used by child welfare
or juvenile justice agenices, only one state (and not until 1980) has extended
requirements for compact utilization to placements involving agencies responsible
for educational services. It is generally assumed that such agencies rarely
place children out of state, and when they do the placements are believed to be
to private psychiatric hospitals or facilities primarily educational in nature.
Consequently, one should not be surprised to learn that only 17 out of 718 local
education agencies reported the utilization of an interstate compact in 1978 for
out—of-state placements they arranged.

Other important conclusion can be reached through a consideration of the
utilization of interstate compacts for placements initiated by state agencies.

Compared to states with services under the auspices of local government,
those states with state systems were discovered to arrange out-of-state place-
ments through compacts to a much greater extent. For instance, state-operated
child welfare and juvenile justice agencies in Florida reported that all their
placements were compact—-arranged in 1978. Several other states had similar
patterns of compact use. In the area of child welfare, it was observed that
13 out of 14 states without local agencies (and reporting compact use) arranged
100 percent of their placements through a compact.

A fairly similar pattern was discovered in states with no local juvenile
justice agencies. Florida, Hawaii, Massachusetts, North Dakota, Rhode Island,
South Carolina, South Dakota, and Utah have state juvenile justice system. All
out-of-state placements arranged by these agencies in those eight states were
compact~arranged. In contrast, only 14 percent of the placements arranged by
state juvenile justice agencies in Alaska were compact—arranged. Other states
reporting noncompact-arranged placements from state juvenile justice systems
include Connecticut, Delaware, and North Carolina.
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A fuller understanding of these national trends regarding the utilization
of interstate compacts is acquired through. a review of certain conclusions
reached from case studies in seven states. Many of the issues discussed in
the course of these field investigations are also examined in the two policy
essays relating to interstate compacts. The factors listed below should be
considered as representative of national trends which offer reasonable ex-
planations for the lack of interstate compact utilization reported among state
and, particularly, local agencies in 1978.

The following factors have been organized into two categories. The first
category relates to administrative issues associated with a lack of compact
utilization as perceived by state officials, especially compact administrators.
The second category includes those factors reported by local officials which
are perceived by them as obstacles to compact use.

Administrative Factors

e Offices charged with responsibility to administer. interstate compacts
were typically characterized as understaffed and lacking resources.
Although such complaints are common in state government, they seemed
particularly pertinent to compact offices. Consequently, it was argued
that work loads were extreme, resulting in a limited capability to
quickly complete compact forms, to monitor compliance with compact pro-
cedures, and to provide training sessions on compact use.

® Compact operations generally have a marginal relationship to other
departmental functions. Therefore, compact officials are given few
opportunities to influence the development of state policies and prac-
tices which would act to support compliance with compact utilization.

o There is a decided inability to monitor and enforce compact utilization.
This characteristic is, of course, linked to the factors mentioned above,
but it is also associated with the compact provisions themselves. Com-
pact language is somewhat ambiguous and subject to different interpreta-
tions. This situation is further evidenced in the reported lack of
legal support given to compact operations. Responsive legal support
was viewed as necessary to resolve conflicting opinions on compact law
as well as a means to enforce sanctions for a lack of compact use. Ad-

ditionally, there was a general sentiment against pursuing a legal course

of action to prosecute violators of compact law. Typically, compact
administrators choose remedial measures such as verbal and written so-
licitations for cooperation as responses to known cases of compact
violations. Compact administrators generally learn about noncompact-
arranged placements from their counterparts in other states and respond
by processing the placements through the compact post factum.
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e Compact offices operate with poorly developed information management
systems. Records maintained in compact offices are generally not
linked .to other departmental information systems and tend not to be
automated. As a result, the timely retrieval of information is very
difficult and information concerning children placed out of state is
not maintained with other departmental information sources used for
program planning and related statisical purposes.

Additionally, compact records are rarely kept up to date. For
example, the compact office may compile records concerning the place-
ment investigation and approval, but not confirm whether the child was
actually placed. Moreover, an unknown number of children return from
out-of-state placements, but the movement oftentimes is not known ox
not recorded by compact officials.

Cbstacles to Compact Use

e The most predominately mentioned obstacle to compact utilization per-
tained to excessive red tape and time delays associated with compact
procedures. Numerous local officials complained about the amount of
paperwork and time involved in compact use. Consequently, these of-
ficials sometimes justify a lack of compact use because they believe
the process interferes with the best interests of children. In other
words, it is decided to place a child without a compact rather than
delay the placement action which could harmfully affect the child.

e Many local placing agenices have a poor understanding of compact bene-
fits and procedures which result in a lack of use. The ambiguity
attributed to compact provisions described by compact officials them-
selves is greatly magnified among local officals. There is a lack of
knowledge about compact law and the applicability of a compact to
various types of children and categories of prospective receiving
facilities.

¢ It is generally believed that a lack of compact use will not result
in the application of any penalties. Quite simply, some local of-
ficials were not concerned with policies requiring compact use be-
cause they thought no negative sanctions would be applied, and such
action was justified on grounds that the children in question were
not negatively affected.

e Compact use was sometimes viewed as a hinderance to acceptable standards

of casework. This perspective was taken by officials who believed that
compact personnel simply complicated and delayed the transmission of re-
ports about the suitability of prospective placements in another state.
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Compact officials were viewed by these persons as unnecessary inter-
mediaries who inhibited a more effective communication between the
sending and receiving officials.

Additionally, it was argued that compact use leads to a reduction in the

level of control that a caseworker can exercise over the treatment and care of
a child.

Other Major Findings about Out-of-State Placement Practices

This section summarizes the remaining major findings from the national sur-
vey and the case studies concerning out-of-state placement practices in 1978.
Attention is specifically focused on highlighting important research results
about the incidence of out-of-state placements, the characeristics of the chil-
dren placed, the types of settings used for placements, the states of destina-
tion, monitoring practices for out-of-state placements, and the availability
and accessibility of information in state government.

The Incidence of Qut—-of-State Placements

In total, 14,953 children were reported placed out of state in 1978 by state
and local agencies. However, the number of public agencies involved in practice
is not nearly as prevalent as this number suggests. About 60 percent of the out-
of-state placements reported were arranged by agencies in local government.
Probably one of most revealing findings in the study was that only a relatively
small number of local agencies actually placed these children out of state. The
survey of 19,511 local agencies found that 2,057, or about ten percent, reported
involvement with out-of-state placements. No more than 36 percent of the agen-
cies of a single service type arrange such placements. Furthermore, there were
413 local agencies whose combined placements equaled 67 percent of the 8,992
children reported placed out of state in 1978 by all local agencies.

Placements arranged by state and local child welfare agencies accounted for
almost 40 percent of the total number reported. Juvenile justice agencies ar-
ranged the next highest number of out-of-state placements, followed by place-
ments involving education agencies and then mental health and mental retardation
agencies. In fact, agencies responsible for mental health and mental retardation
services only arranged a total of 439 out-of-state placements in 1978, which was
a considerably smaller number than those reported by other types of agencies.

Children were placed out of state from every state and the District of
Columbia during the reporting year. The combined number of such placements
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reported varied significantly, with a range of 11 in Vermont to 946 in Maryland.
The average number of placements arranged among the 50 states and the District
of Columbia was 293, or about 40 children per 100,000 persons eight to 17 years
of age. Those states ranked with higher per capita rates of out-cf-state place-
ments included the District of Columbia, Nevada, Oklahoma, and Idaho. Although
the rates in the District of Columbia is contradictory, more urbanized and high-
ly populated states tended to have lower per capita rates of placement.

Given this background, it is easy to see why an important mission of this

research was to promote a better understanding of the factors which act to explain

the incidence of out-of-state placements. Overall, the most common reasons given
for arranging such placements, as reported by a sample of local agencies, was
because officials wanted the child to live with relatives. In fact, placements
with relatives in other states may often serve as alternatives to in-state

public institutionalization to which the children had failed to adapt. It was
also frequently reported that out-of-state placements were arranged because of
lack of comparable in-state services. The second (after relatives' homes) most
common category of residential setting used for out-of-state placements was
residential treatment and child care facilities. These findings lend additional
credibility to the arguments developed in one of the policy essays. Specific-
cally, the deinstitutionalization policies in juvenile corrections, mental health,
and mental retardation, as well as P.L 94-142, have influenced the need for a
well-developed network of services at the community level as alternatives to
traditional modes of intervention. However, a:number of communities apparzantly
do not have sufficient or adequate community-based services and, as a result,
placements in other states are arranged.

The majority of local agencies did not arrange any out-of-state placements
in 1978. A lack of funds or statutory authority to arrange such placements or
both, explains only a small amount of an agency's lack of involvement in the
practice. Clearly, the most common reason given for not arranging any out—of-
state placements was that sufficient services were available. This result is
certainly a very positive indication of the success of state and local service
development and planning efforts. However, two other factors are believed to
contribute to this fairly common perception about the sufficiency of in-state
services. First, agencies operate with differing diagnostic capabilities and
guidelines. Children with similar service neads may simply be diagnosed dif-
ferently by various agencies, which affects the implications reached about an
appropriate type of placement. Second, agency philosophies about out-of-state
placements vary widely. Some agency administrators disliked such placements
and indicated that sufficient in-state services were available. These same
officials acknowledged that in-state placements were satisfactory, but they did
not necessarily provide as good or better services as would be available in out-
of-state programs. Additionally, out-of-state placements were not arranged be-
cause such placements prevented family involvement in the child's treatment
plan.
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The Characteristics of Children Placed Out of State

A variety of general conditions which are descriptive of different be-
havioral, physical, and legal statuses of children served by local agencies
were constructed in order to characterize the type of child placed out of state.
The characteristic which was most frequently reported as descriptive of the
children placed in other states was mentally ill or emotionally disturbed. How-
ever, every other condition offered for description was also mentioned. In fact,
a comparsion across agency types determined few differences in the characteristics
of the children placed by agencies responsible for different services. Other
characteristics which were more commonly typical of the children placed out of
state included unruly or disruptive behavior, juvenile delinquency, in need of
special education, and battered, abandoned, or neglected.

The important implication of these findings is that out-~of-state placements
were selected by agencies as a response to a wide range of youth problems. Some
children, and probably the majority, had severe and unusual treatment needs. In
contrast, a number of children who are likely to have been placed with relatives
or foster homes were characterized with conditions which were not suggestive of

serious problems and the need for specialized services available in only a few
facilities in the country.

The Types of Settings Used for Placement

Working with the knowledge about the characteristics of the children who
were placed cut of state, a strong interest emerges to learn about the types of
settings used for placement. An analysis of information supplied by both state
and local agencies found that the majority of agencies most frequently used either
residential treatment and child care facilities or the homes of relatives for out-
of-state placements. This pattern is consistent with other findings and further
supports the implication that the type of service arranged for out-of-state place-
ments approaches both poles in the spectrum of residential care. The emotionally
disturbed or mentally ill children were likely to have been placed in relatively
expensive, specialized facilities with structured environments. However, a
sizable group of children with a wide range of characteristics are likely to

have been placed in the homes of relatives involving little or no professional
intervention.

These observations suggest two other trends. First, out-of-state placements
do not necessarily conflict with child care treatment principles supportive of
the family and least restrictive environments. Certainly the placement of chil-
dren, expecially those who have been battered, abandoned, or neglected, in the
homes of relatives is consistent with the extended family concept and certainly
is not restrictive in a programmatic or architectural sense. Is not a placement
with a suitable relative who lives in another state more in line with the child's
best interests than an in-state placement in an orphanage or home for children?
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The second trend suggested by these findings and further supported with
information derived from case studies is that deinstitutionalization policies
restricting placements in state hospitals and corrections facilities, and the
concommitant lack of community-based residential programs have increased the
the incidence of placement in out-of-state residential treatment facilities.
Additionally, funds available to school districts under P.L. 94-142 have pro-
vided resources for specialized diagnostic and treatment services which have
acted to support decisions to place a child in special out-of-state facilities.

At this juncture, additional consideration is given to examining the types
of residential settings which were used for out-of-state placements arranged by
agencies responsible for educational services. Both the national survey and
the case studies determined that many education agencies placed children in resi-
dential facilities which were often used by other types of agencies. A review of
the lists with approved "schools" eligible for out-of~state placements involving
education agencies often include the same facilities which receive placements
arranged by child welfare and juvenile justice agencies. This pattern brings
into question whether those facilities were primarily educational in nature and,
therefore, not applicable to an interstate compact. This question is also
raised by other information which indicates that child welfare and juvenile
justice agencies utilized compacts for placements in facilities which also re-
ceived noncompact-arranged placements involving education agencies. The pre-
viously discussed ambiguity associated with compacts, and the lack of compact
administrative efforts to extend compact utilization to education agencies, must
account for this situation.

The States of Destination

It should first be pointed out that information concerning the states in
which children were placed was typically not easily retrieved from either state
or local agencies. 1In fact, state agencies did not report the states of desti-
nation for 56 percent of the out-of-state placements with which they were in-
volved. Similarly, those local agencies which were asked to report such in-
formation did not indicate the destinations for 34 percent of the out-of-state
placements which they arranged. Although the inability to report the destina-
tions of children placed out of state was sometimes the result of inadequate
monitoring and case follow-up practices, such specific datu was also not report-
ed because it was maintained on a case-by-case basis and was not readily acces-
sible in an aggregate form.

Predicated upon the information which was made available for analysis, the
study found that children were placed in all 50 states, the District of Columbia,
and some foreign countries. Those states reported as destinations for relatively
greater numbers of out-of-state placements included Pennsylvania, California,
Texas, and Florida.
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Monitoring Practices for Qut—of-State Placements

Special attention should be given to a consideration of the findings re-
ported by local agencies concerning monitoring practices for out-ocf-state
placements. Monitoring practices relate to an interest in protecting the
child, overseeing the implementation of the treatment plan, justifying ex—
penditures, and imply an extended responsibility for the placing agency. Cer-
tainly, those monitoring practices involving regularly conducted on-site visits
would tend to orovide the most comprehensive and reliable information.

Although many agencies reported monitoring out—of-state placements by more
than one method, the most common type of practice employed consisted of a
quarterly request for a written progress report on the child. Very few agencies
conducted on-site visits for monitoring purposes and the frequency of such
visits was not routinized. Another fairly common form of monitoring was tele-—
phone calls, but again the frequency of placing such calls was not routine.

Comparisons across the different types of agencies with respect to monitor-
ing practices revealed very few differences. The slight variations which were
discovered involved education agencies. A slightly higher percentage of the
school districts reported conducting on-site visits. Furthermore, it was con-
cluded that education agencies tended to conduct monitoring of out-of-state
placements on a more routine or regular basis than the other types of agencies.

Availability and Accessibility of Information in State Governments

The Academy's initial involvement in research regarding the out-of-state
placement of children focused on the practices of three states in 1977. A
major conclusion drawn, from that early work was that state officials who were
in the best positions to know how many children had been placed out of state
typically believed they were aware of practically all the placements. In reality,
these officials knew of a relatively small proportion of the children placed a-

cross state lines. The national study based on practices in 1978 found a similar
trend in most other states.

Generally, state government agencies could report accurate information
concerning out—of-state placements which were arranged or funded by state
officials, but comparable data pertaining to placements arranged or funded
by agencies under the auspices of local government was another matter. The
national survey found that, overall, state agencies could report only a
relatively small percentage of the placements arranged by local agencies.
However, in comparison to other types of state agencies, those responsible
for education services reported more reliable and complete information about
out-of-state placements involving their local counterparts. This trend is
best explained by the existence of fiscal and administrative incentives for
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reporting within the educational sector. A relatively large number of state
education agencies were required to authorize those placements involving
school districts, in addition to providing fiscal reimbursement to districts
for the costs incurred by such placements. Consequently, school districts

tended to involve state departments of education in the placement decision-
making process.

Lesser knowledge in state agencies responsible for child welfare, juvenile
justice, mental health, and mental retardation services about placements ar-
ranged by their counterparts in local government is clearly linked to findings
about compact utilization and the relative absence of policies requiring that
such information be reported. Therefore, it is understandable that a state
juvenile justice agency, relying upon compact use to report information on the
number of out-of-state placements arranged by local courts and juvenile probation
agencies, would have inaccurate data when 30 percent of those agencies failed
to place a child with a compact. Additionally, the lack of state fiscal or
other policies serving as incentives for local agencies to inform state govern-

ment of such placements contributed to the discovered lack of knowledge among
state officials.

IMPLICATIONS AND RECOMMENDATIONS
FOR POLICY DEVELOPMENT

Several implications for policy development have been identified in the
course of conducting this research on the out-of-state placement of children.
The reader is encouraged to consider the recommendations developed in the policy
essays. In addition, state and local officials interviewed in the case study
states offered insightful suggestions for improving the regulation of the prac-
tice as well as the administration of interstate compacts. This final section
of the report sets forth recommendations for policy development in six major
areas which are regarded as the most prudent measures to consider during this
period of fiscal retrenchment in human services.

The level of consideration given to the recommendations which follow should
be affected by a conscientious appraisal of the level of satisfaction with the
state's current policies and practices. Those states which have an interest in
better regulating the out-of-state placement of children can particularly bene-
fit through debating the applicability and implications of these recommendations
to their child care system. For instance, if states wish to increase compliance
with interstate compacts for arranging out-of-state placements, state agency
executives are encouraged to examine the third and fourth recommendations. How-
ever, if a lack of compact use is deemed acceptable or the incidence of such
placements is insignificant, improvements in compact operations may be difficult
to justify with competing demands for additional state resources. Perhaps, a
better course of action would involve efforts aimed at program development in
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order to reduce the need for purchasing care in other states. The first recom-—
mendation is concerned with program development objectives which can be address-
ed through simple improvements to child care information systems. Similar judg-
ments are appropriate for considering the remaining three recommendations.

Immediate Action Should Be Taken to Improve Child Care Information Systems

The capability of many state governments to retrieve reliable and useful
information on child care case management and out-of-state placements is under-
developed. Consequently, states have very little ability to assess the impact
of child care policies on placement practices. Few states can accurately re-
port information on children in out-of-home care or those in out-of-state place-

ments. Fundamental information necessary for program planning and system moni-
taring is available in very few states.

Case information maintained in compact offices should be altered to include
data elements of relevance to case monitoring and program planning.
consideration should be given to merging this data with related departmental in-
formation systems in adoptions, foster care, and juvenile court statistics. At
a minimum, such proposed information systems could alert state officials to pro-

gram development needs, placement decisionmaking trends, case monitoring impli-
cations, and compliance with policy implementation.

Consideration Should Be Directed toward Expansion of Licensing Program
Standards As a Major Form of Child Care Regulation and Protection

Clearly, child care licensing already acts as a primary force to regulate
services to children. However, encouragement should be given to establishing
additional multistate, regional, or national minimum standards of care. Li-
censing standards vary significantly from state to state, as well as the level
of knowledge about acceptable out-of-state facilities with specialized services
to meet the needs of children with serious emotional or physical problems.
Typically, only education agencies have established lists of approved in-state

and out-of-state programs eligible by law to receive children in need of
specialized services.

It is recommended that state child welfare, education, juvenile justice,
mental health, and mental retardation agencies convene to establish mutually
acceptable standards of child care. Additional action should then be taken to
apply those standards to facilities in those states in order to establish a

listing of acceptable programs for out-of-state placements. Ideally, supportive
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s it i

policies would be implemented in each state requiring public agencies to use
only facilities on this list if out—of-state placements are necessary. In
addition, it is recommended that licensing standards be supplemented to in-
clude provisions prohibiting the admission of children from other states who
have not had their placements arranged through an interstate compact.

States Should Resolve the Apparent Ambivalence in Government
Concerning the Administration of Interstate Compact

Time after time, a lack of compact use was attributed to two key factorg.

The first factor involves an interest in avoiding Fhe ?naccepta?le de%ays in
the placement process caused by compact use. The time 1nvolv?d in placing a ;
child out of state is significantly proionged when a compact 1s used because o
excessive red tape and related bureaucratic encumbrances.- The siconi faitor
explaining a lack of compact use is linked toc the prote?tlon of ocab i? ongmzo
and involvement in the placement process. Compact use 18 generally be 1ev§.
result in a loss of authority and placement decisionmaking among local sending
agencies.

A number of options can be gelected to address these problems if.states wish
to increase compliance with compact utilization. However, the-follow%nﬁ tgo
recommendations directly imply solutions to the problems associated with the
factors mentioned aboved.

1. TIncrease resoukxces available to interstate compact offices.

The provision of supplemental personnel'and other-resources tﬁ
compact operations would act to increase thelr.respons1veness to tdet
placement process. As a result, sending agencies Would be eXPECti o
make greater use of interstate compacts for out—of~state placemen 2
because the time involved in the placement process would be reduced.

An increase in resources for compact offices would alsg 1mp¥zve
their ability to provide training on compact procedures, an moil ort
compliance, and to collect and maintain case management data relevan
to program planning.

2. Delegate certain functions of interstate compact offices to the sending
agencies.

Tf sending agencies were able to directly solicit placement.i?-
vestigations in other states and could independently contacthfizl i
ties on an approved list, significantly greate? numbers of children o
would most likely receive the protective benefits afforded by compac
arranged placements.
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' Other b?nefits are likely to occur with the implementation of
t@ls sugg?stlon. For instance, it seems unlikely that compact offices
will receive the additional staff and resources which were so frequently

mentioned as needed to more effectively carry out their responsibilities.

The deqegt?alization of the functions mentioned above would allow com-
péct of§1c1als to become more involved in the following kinds of activi-
ties which are also of great importance and need:

° ?artic?pation in policy development to establish guidelines and
incentives for compact utilization.

e Staff development and training related to compact use.

® Statewide case monitoring to enforce compact compliance and
procedural appropriateness.

® Overseeing monitcring practices for out-of-state placements.

° Assisting the establishment and implementation of regionally
based licensing standards and the establishment of a regional

network of approved facilities eligible to receive out-of-state
placements.

Issueg Concerging the Applicability of Interstate Compacts to Both
Prospective Sending Agencies and Receiving Facilities Should Be Resolved

' A§ discussed throughout the report, a significant level of confusion and
amblgule exists about the applicability of specific compacts to different types
of plac1ng agencies. Furthermore, the types of placements covered by specific
compacts is not always clearly understood or consistently implemented among the
states. This situation results in extra demands upon both the sending agency
and compact offices in order to resolve issues of ambiguity and to solicit legal
and other authoritative opinions for clarification. Therefore, it is recommend-
ed that states consider addressing this problem through legislative amendments
to-compact statutes or the formulation of administrative policy which would re-~
quire compact use for any type of receiving setting if:

® Placements are court-ordered.

® Placements are involuntary.

Placements are arranged by any public agency.

Placements are arranged by public or private agencies.
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Each of these options can be reformulated to tailor policies which are
directly applicable to a state's child care system. The important aspect of
these options is their emphasis on the placing agency and the circumstances
under which the placement decision is executed. As a result, definitional
issues about what constitutes an applicable receiving setting are diminished
and actually become moot.

Current Efforts to Provide Legal Safeguards to Children in Qut—of~-
Home Care and Especially Qut—-of-State Placements Should Continue to
Receive National Suppert

States are encourage to consider enacting legislation and establishing
administrative policies to require the implementation of foster care review
systems with oversight responsibility focused on the judicial as well as the
executive branch of government. Policies mandating a periodic examination of
case planning, family reunification goals, and the quality of care received by
children in out-of-home care should receive immediate attention among the states.
In addition, if children are under court custody, any out-of-state placement
should be judicially approved.

Future Research Needs Concerning the Out-of-State Placement of Children
Are Minimal

Aside from consideration of support for future longitudinal study to assess
trends in the incidence and regulation of out-of-state placements made possible
by baseline information reported in state profiles, there is very little need to
directly examine this practice any further. Instead, attention should be further
directed toward the broader issue cf out-of-home care. Broad public policy and
research questions emerging from this study on out-of-state placement policy and

practice include:

® What federal and state policies act to influence the high incidence of
out-of-home care?

e What social policies and services are needed to strengthen the family
structure in order to reduce the need for out-of-home care?

e What social policies and legal mechanisms are needed to balance the rights

of children with parental rights and are the bases for public intervention?

® What kinds of community-based residential and nonresidential services are
effective alternatives to traditional programs in state hospitals and
corrections institutions?

213




To what extent have states successfully implemented P.L. 94-142?

What types of services need to be developed to better serve emotional-
ly disturbed and developmentally disabled children?

What are the relative advantages and disadvantages of administrative
versus judicial foster care review systems?

From a case management perspective, why are children placed in out—of-
home care and especially in ocut-of-state placements?
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