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Introduction

Courts, in their capacity as employers,
administer formal and informal personnel
management systems much like those in
public sector agencies in the executive and
legislative branches. However, the recogni-
tion of Equal Employment Opportunity (EEO)
principles and their application to judicial
system personnel administration have been
very slow to develop. A 1978 National Center
for State Courts survey! reported the follow-
ing findings:

1. There are few EEO programs currently
in operation in state and local courts.

2. Women and minorities continue to be
underrepresented in court system
work forces.

3. Women and minority group members
are underrepresented among the
judiciary.

Among the reasons for these phenomena
is a basic skepticism by court officials about
the applicability of federal and state EEO
legislation to the operation of court person-
nel systems.

Courts, as agencies of justice, must be
especially sensitive to the fairness of their
own employment practices. They can hardly
succeed in their mission of doing justice,
particularly in the application of EEO and
other civil rights laws, if they are not just in
their own employment practices.

Apart from these essential policy consid-
erations, EEO laws clearly do apply to court
personnel systems. Courts are liable not only
for discriminatory personnel procedures but

also for failure to remedy offending acts of

supervisors.® Monetary liability for violation
of these laws will routinely include back pay
and attorney's fees, and may include dam-
ages above and beyond back pay. Back pay
hability, particularly in the context of class
suits, may be extremely large; class back pay
judgments in six figures are not unknown.

Awards of attorney’s fees may also be
substantial, in some cases greatly exceeding
the amount of back pay. Remedies for
violations of EEO laws routinely include
injunctive relief that may involve court-
imposed personnel practices and proce-
dures. Finally, there is growing precedent for
the award of damages against officials in their
individual capacities; thus the possibility of
personal monetary liability for discrimina-
tory practices exists.?

Because of the special responsibility of
courts to be models of justice in theirinternal
operations and because of the increasing
potential for substantial monetary liability,
court personnel svstems are well advised to
make voluntary EEO initiatives a matter of
high priority.

This outline begins by summarizing the
federal EEO laws presently applicable to state
and local governments. It then addresses the
specific legal issues regarding the applica-
bility of EEO laws to courts, e.g., the implica-
tions of the separation of powers doctrine,
the Tenth and Eleventh Amendments to the
United States Constitution, judicial immu-
nity, and the exemption created by Title VIl of
the Civil Rights Act. Finally, once it is clearly
established that EEO laws are applicable to
the judicial branch, it examines the appro-
priateness of voluntary affirmative action in
state and local courts.

1. See F.Bremson, M. Culhane, ). Mayson and A Milton,
Jr, “Equal Emploviment Opportunity in the Courts,”
State Court Journal, vol. 3, no. 3 (19794 11,

2. Tomkins v. Public Serv. Elec, & Gas Co., 568 F.2d 1044
(3d Cir. 1979).

3. Clearv v, Departinent of Pub AWelfare, 23 EPD 15,725
(930.917) (K. Pa. 19749)







EEO STATUTES AND CASF LAW

Applicable Statutes

1. Civil Rights Act of 1964, as Amended
in 1972

In 1972, Congress amended Title VI of the Civil
Rights Act of 1964, which prohibits discrimina-
tion based on race, religion, sex, and national
origin, to include state and local governments—
and thus courts—within the coverage of the Act.
The Report of the House Education and Labor
Committee recites that “Ja/ll State and local
government emplovees would under the bill have
dccess to the remedies available under the Act.”

(Emphasis added.)s Thus, the legislative history of

the 1972 amendments indicates Congress’ intent

toinclude court employees within the coverage of

Title VII. A further indication of this intent is a
reference in that report to the 1970 report of the
U.S. Commission on Civil Rights, Mexican-
Americans and the Administration of Justice in
the Southwest, which points out the under-
representation of Mexican-American emplovees
in justice administration agencies, including the
courts,

2. Civil Rights Acts of 1870 and 1871
The Civil Rights Acts of 18705 and 18717 also
prohibit emplovment discrimination in courts.
The 1870 Act has been held to prohibit racial
discrimination in emplovment by state and local
governments, as well as by other emploverss and
its prohibition of race discrimination has been
held to protect Mexican-Americans.? That Act
does not, however, address sex discrimination.
The 1871 Act provides a civil remedy for dis-
crimination hy courts and other state agencies in
violation of the Equal Protection Clause of the
Fourteenth Amendment. ' The Report of the
House Education and Labor Cominittee, referred
to above, specifically states that “the individual's
right to file a civil action in his own bhehalf,
pursuant to the Civil Rights Act of 1870 and 1871,
42 U.S.CO 881981 and 1983, is in noway atlected.”

3. The Equal Pay Act of 1963, as
Amended in 1974 (EPA)

The Equal Pay Act of 1963, as amended in 1974,
requiring equal pav for equalwork without regard
to sex, applies to courts as well as other state and
local government emplovers.'?

4. The Age Discrimination in
Employment Act (ADEA)

The Age Discrimination in Employvinent Act,
prohibiting age-based discrimination against
persons aged 40 1o 70, also applies to courts as
well as other state and local employers.?

5. Title VI of the Civil Rights Act of 1964

Title VI of the Civil Rights Act of 1964 prohibits
discrimination by recipients of tederal financial
assistance on the grounds of race, color, or
national origin.

6. The Vocational Rehabilitation Act of
1973

The Vocational Rehabilitation Act of 1973
prohibits handicap-based discrimination against
otherwise qualified individuals in connection
with programs and activities receiving federal
assistance, and establishes remedies paralleling
those under Title VIS Court svstems receiving
federal assistance directly or indirvectly are
subject to the Act.

402 US.Co 820000 (19760

5.H Hep. Noo92-238 on TR 1746, [1972] US, Code Cong. and
Adim. News 2137, 2152

6. The 1870 Act, 42 US.CL$1981, (19761 provides as tollows:
All persons within the jurisdiction of the United
States shall have the same right in every State and

Territory 1o make and enforce contracts, to sue, be
parties, give evidence, and to the tull and equal benetit

of all lawws and proceedings tor the sccurity of persons
and property as is enjoved by white citizens, and shall

be subject to like punishment, pains, penalties, taxes.
licenses and exactions of every kind, and to no other.

7.The 1871 Act, 42 US.C 81983, N1976), provides as follows:
Every person who, under color of any statute,
ordinance. regulation, custom, or usage, of any State or
Territory, subjects, or causes to be subjected, any
citizen of the United States or other person within the
jurisdiction thercot to immunities secured by
the Constitution and laws. shall be liable to the party
injured in an action at Lo, suit in equity, or other
proper procecdings for redress.

8. Washington v Davis, 426 US, 229 (19760 Williamis v, DeRalh
County, 577 F.2d 248 (6th Cir. 1978), modified, 382 F.2d 2 (51h
Cir 19781 Davis v. Countv of Los Angefes, 566 F.2d 1334010th Cire,
1977, coert. granted, 437 US. 903, O978) vacated as moot and
revnded for dismissal 440 US. 625 (1970,

9. Guerra v, Manchester Terminal Corp., 498 F.2d 641 (5th Cir,
1974,

10. Dothard v, Banvlinson, 433 ULS. 321 00977 Whitner v. Livis,
410 F.2d 24 t5ih Cir. 19690,

L9721 Us. Code Cong. and Adim. News, 2154,
12,29 U.S.CL 82066 11976),
13,209 U.S.CL8621, ef seq. (19761

CTite VI 42 .56 82000d 119761, provides as Tollows:

No personin the United States shall, on the ground of
race, color, or national origin, be excluded from
participation in, be denied the benefits of, or be
subjected 1o discrimination under any program or
activity receiving Federal financial assistance.

1529 LLS.CL 8793 11976).




EEO STATUTES AND CASE LAW

7. Equal Protection Clause of the
Fourteenth Amendment

As public bodies, courts, like other state and
local government employers, are subject to the
Equal Protection Clause of the Fourteenth
Amendment in all of their activities, including
employment.'®

8. Program-Specific Acts

The Justice System Improvement Act of 1979,'7
the Juvenile Justice and Delinquency Prevention
Act of 1974, as amended, '8 and the State and Local
Fiscal Assistance Act of 1972 (Revenue Sharing

Applicable Statutes

Act)? prohibit discrimination on the basis of race,
color, religion, sex, or national origin,?® and
provide for the suspension and termination of
federal funds if discrimination occurs.

16. The constitutional proscription also extends to employees
exempt from coverage of Title VI Davis v. Passman, 442 U.S.
228 (1979).

17. 42 U.S.C. 83701, et seq. (Supp. 111 1979).
18. 42 U.S.C. §5601, et seq. (1976).
19. 31 US.C. 81221, el seq. (1976).

20. The Revenue Sharing Act also prohibits discrimination on
the basis of age or handicap.

Constitutionality of Application of Federal Statutory

Federal statutory sanctions foremployment
discrimination by other state and local govern-
ment emplovers, and by courts, are quite plainly
constitutional. The Supreme Court recognized in
Fitzpatrick v. Bitzer, 427 U.S. 445 (1976), that in
extending Title VII to state and local governments,
Congress was acting pursuant 1o its powers (o
entorce the substantive guarantees of the Four-
teenth Amendment. In that case, the Court held
that Congress is empowered to authorize the
federal courts to grant awards of back pay againsi
state governments despite the Eleventh Amend-
ment provision for sovereign immunity of the
states.?! The constitutionality of the application of
federal anti-discrimination laws to state and local
governments has been consistently upheld as
within Congress’ enforcement powers under the
Fourteenth Amendment.2?

Given the clear constitutionality of applica-
tion of each of these anti-discrimination enact-
ments, the assertion of anv state statute or
common law doctrine to the contrary would
necessarily fail under the Supremacy Clause of
the U.S. Constitution.??

The suggestion that courts might be immune

from the application of federal prohibitions of

employment discrimination under the common
law doctrines of separation of powers or judicial
immunity is not sound. Separation of powers
becomes an issue in connection with conflicts
between different branches of government at
either the federal or the state level, but the
separation of powers doctrine has no application
to federal-state relations. Kwai Chiu Yuen v.
Immigration & Naturalization Service, 406 F.2d

Sanctions to State Agencies, Including Courts

499 (9th Cir. 1969}, cert. denied, 395 U.S. 908 (1969).
Here the question is not separation of co-equal
branches at the same level, but of application of a
valid federal statute to a branch of state govern-
ment under the Supremacy Clause of the
Constitution. See Ex parte Virginia, 100 U.S. 339
(1879). An assertion of the common law doctrine of
judicial immunity would also fail, not only under
the Supremacy Clause, but also because judicial
immunity, by its nature, protects only those
judicial acts performed within the court's
function as arbiter of a legal dispute: it does not
extend to matters of day-to-day court administra-
tion such as internal court emplovment practices.
Sherwood v. Farrar, 9 EPD 7,905 ( 110,202} (W.D.
Mich. 1975).

u.s.
35 June 9,

21. See also, New York Gas Light Club, Inc. v. Carey,
, 100 S.Ct. 2024, 2032, 23 EPD 15,897 (430
1980); Hutto v. Finnev, 437 U.S. 678 (1978).

22, Uservv. Allegheny County Institution Dist. 544 F.2d 148 (3d
Cir. 1976), cert. denied, 430 U.S. 946 (1977): Curran v. Portland
Superintending School Comumitiee, 435 F. Supp. 1063 (D, Me.
1977); Nilsen v. Metropolitan Fair & Exposition Authority, 435 F.
Supp. 1159 (N.D. 1. 1977); Uservv. Edward J. Mever Memorial
Hospital, 428 F. Supp. 1368 (W.D. N.Y. 1977); Brown v. County of
Santa Barbara, 427 F. Supp. 112 (C.0D. Cal. 1977); Usery v.
Bettendorf Community School District, 423 F. Supp. 637 (S.D.
lowa 1976); Harris v. Pennsvlvania, 419 F. Supp. 10 (M.D. Pa.
1976); United States v. City of Milwaukee, 395 F. Supp. 725 (E.D.
Wis. 1975],

23. LeBlanc v. Southern Bell Telephone and Telegraph Co., 333
F. Supp. 602 (E.D. La. 197 Vs aff'd percariam, 460 F.2d 1228 (5th
Cir. 1972), cert. denied, 409 U.S. 990 (1972); Bidingerv. General
Motors Corp., 325 F.Supp. 1089 (8.1). Ohio 1971). Also 42 U.S.C.
§2000¢-7 confirms that Title VII supersedes any state law
“which purports to require or permit. . .any act” which
violates that Act.



Current State of the Law Regarding Inclusions and

Exclusions of State Court Employees

1. Inclusions

Title VII of the Civil Rights Act applies to those
employers with at least 15 or more emplovees for
each working day in each of 20 or maore calendar
weeks in the current or preceding calendar vear;
the ADEA uses similar language but applies to
employers with 20 or more employvees.2* The
other statutes referred to on pages 3-4 apply
without regard to number of persons employed.
In addition to the prohibition against discrimina-
tion, which applies to all recipients, all recipients
0f$25,000 or more in QOJARS* assistance who have
50 or more employees must maintain equal
emplovment opportunity programs.

Some court systems have taken the position
that each of the courts within the system—some

ofwhich have less than the requisite number of

emplovees—is a separate employer for purposes
of application of these requirements; even some
courts funded by the state orjointly funded by the
state and county have asserted this position,
although it appears more logical where funding is
at the county or local level. To the extent that

these views would place substantial numbers of

smplovees outside the protection of the Act, they
are inconsistentwith the principle that Title Vil is
a remedial statute to be accorded a liberal

construction.?s Given state or county funding of

court systems, the states and counties will
themselves undoubtedly be treated as emplovers
for purposes of Title VIL.27

2. "Exempt Employees” Under Title VI,
Equal Pay Act, and Age Discrimination
in Employment Act

Title VIl of the Civil Rights Act, the Equal Pay Act
(EPA), and the Age Discrimination in Employment
Act (ADEA) exempt elected officers and certain
appointees of such ofticers. Under Title V11, the
term “employee” is defined as follows:

The term “emplovee” means an individual em-
ploved by an emplover, except that the term
“employee” shall not include any person elected
to public office in any State or political sub-
division of any State by the qualified voters
thereot, or any person chosen by such officer to
be on such officer’s personal staff or an ap-
pointee on the policy making level or an im-
mediate adviser with respect to the exercise of
the constitutional or legal powers of the office.
The exemption set forth in the preceding sen-
tence shall notinclude employees subject to the
civil service laws of a State government, govern-
mental agency or political subdivision.z»

The legislative history of the exemption from
Title VIl reveals Congress’ intention that the
exemption be narrowly construed.2?

24,42 US.C82000eb) (1976); 29 US.C. $630 (1976).

25. The Office of Justice Assistance. Rescarch, and Statistics

(OJARS) was created by the Justice Svstem improvement Act of

1979, 42 U.5.C. §3701, et seq. (Supp. [1111979), and includes the
Law Enforcement Assistance Administration (LEAA), the
National Institute of Justice (N1, and the Burcau of Justice
Statistics (BJS).

The pertinent provision of the LEAA regulation, 28 CFR.
§42.3021d) (19801, provides as follows:

ch recipient of LEAA assistance within the
criminal justice svstem which has 50 or more
cmplovees andvhich has received grants or subgrants
of $25,000 or more pursuant to and since the enactment
of the Safe Streets Act of 1968, as amended, and which
has a service populationsith a minority representation
of 3 percent or more, is required to formulate,
implement and maintain an equal emploviment
opportunity program relating to emploviment practices
affecting minority persons andwomen within 120 days
atter cither the promulgation of these amended
guidelines, or the initial application for assistance is
approved, whichever is sooner. Where a recipient has
50 or more emplovees, and has received grants or
subgrants of $25.000 or more, and has a service
populationwith a minority representation of less than
3 percent, such recipient is required to formulate.
implement, and maintain an equal emploviment
oppoartunity program relating to emploviment practices
affectingwomen, Fora definition ot "emplovment
practices” within the meaning of this paragraph, sce
S42.2020¢).

This provision also applies to the Office of Juvenile Justice
and Delinquency Prevention {OJIDP by incorporation into the
JIDP Act. 42 U.S.C 85672 (Supp. HI 1979,

26. The principle of liberal construction of Title VH has been
specifically held applicable to the detinition of “emplover.”
Siblev Memorial Hospital v Wilson, 488 F.2d 1338 (D.C. Cir.
1973); Baker v, Stuart Broadcasting Co., 560 F.2d 389 (8th Cir.
1977) and cases cited therein. Those cases were cited in Owens
v. Rush, 636 ¥.2d 283, (10th Cir. 1980), inwhich it was held that
an elected shertftUwas an agent of the county for purposes of
hiring and firing. Thus the plaintiffs were employvees of the
county, which has more than 15 emplovees, and not
emplovees of the sherift, who had fewer, and were covered
under Title VI

27. Vanguard Justice Society, lnc. v, Hughes, 471 F. Supp 670(D.
Md. 1979); Curran v. Portland Superintending School
Conunittee, 435 1. Supp. 1063 (D, Me. 1977).

28, 42 US.C. 82000e (19761 The EPA, 29 1L.S.C. §203(eN2NC)
11976) and the ADEA, 29 US.C 8630 (1976), are to the same
effect. There is no such exemption to the application of 42
U.S.C. 881981 and 1983 or, obviously, the Fourteenth
Amendiment.

29, [1972]1U.8. Code Cong. & Adm. News, 2180, See also Owens v,
Hush, supra note 26, where an elected sheriftwas considered
an agent of the county for purposes of hiring and tiring, and
the county was considered to be the emplover.




EEO STATUTES AND CASE LAW

Current State of the Law Regarding Inclusions and

Exclusions of State Court Employees

The Equal Employvment Opportunity Commis-
sion’'s (EEOC) instructions to state and local
governments carry forward Congress™ intent in
this respect. The instructions provided with the
EEO-4 report form state:

ELECTED AND APPOINTED OFFICIALS

Section 701{f) of the Equal Employment
Opportunity Act of 1972 contains an exemption
for elected and certain appointed officials that is
set forth in definition of "employee” in Appendix
1. Based on the legislative history of Section
701(D), the General Counsel of the Commission
has ruled that this exemption was intended by
the Congress to be construed narrowly. This
ruling concluded that only the following persons
would be included in the exemption:

1. State and local elected officials.

2. Such ofticial’'s immediate secretary, ad-
ministrative, legislative, or other im-
mediate or first-line aide.

w

. Such official's legal advisor.

4. Appointed cabinet officials in the case of a
Governor, or heads of executive depart-
ments in the case of a Mayvor or County
Council.

All appointed officials must have been personally
selected by the elected ofticials and must receive
assignments from and report directly to the
elected ofticial in the carrving out.of his/her
official duties. In order to find that the personal
staff exemption applies, all of these tactors must
be shown.

No other persons appointed by an elected
official are exempt under this interpretation. In
no case is any person exempt who'is appointed
by an appointed official, whether or not the latter
is exempt. Furthermore, as specified in Section
7010, the exemption does not include employees
subject to the civil service laws of a State
government, governmental agency or political
subdivision.

The emplovee exemption provision of Title VI
has been construed by a number of federal
District Courts. The majority of these decisions
have recognized Congress’ intent that the
exemption be narrowly construed. For example,
in Gearhart v. Oregon, the Court held that a
deputy legislative counsel was not an exempl
emplovee, stating as follows: '

The issue boils down to whether or not shewas

“an immediate adviser with respect to the

exercise of the constitutional or legal powers of

the office.”

...Congress. in using the term “immediate
adviser,” was trving to avoid exempting large
groups of faceless technicians and researchers
without sswweeping into the Act the close personal
policy making advisers deemed to be vitally
necessary for the conduct of executive and
legislative business by ofticials who are neces-
sarily politicians as well.30

In view of the legislative history and the EEOC
instructions, the exemption can be expected to
receive a similarly narrow construction when
applied to the courts. Because the roles of various
categories of assistants such as bailifts, court re-
porters, law clerks and secretaries vary from court
to court, one cannot say that a particular category
will or will not be held exempt. Where judges or
clerks of court are elected, the EEOC instructions
and such authorities as Gearhart suggest limita-
tion of the exemption to those appointees who
are shown genuinely to be personal or policy-
making assistants. It is likely that the exemption
will continue to be narrowly construed. Further-
more, the availability of alternative civil remedies
under the 1870 and 1871 Acts makes invocation of
these exemption provisions somewhat of a futile
act.

The exemption specifically provides that it
does not extend to employees subject to civil
service laws. This does not mean, however, thal
employees exempt from civil service laws are also
exempt from coverage of Title VII, EPA, and ADEA.
To be exempt, they must also meet the specific
exemption conditions of those statutes.

30. 410 F. Supp. 397, 600 (D. Ore. 1976). Acqord, Morgan v.
Sheriff of Tangipahoa Parish, 23 EPD 16,511 1431,063) (E.D. La.
1979 (based on Congress’ intent, deputy sheriffs were not
exempt; “only high level, policvmaking members of an
ofticial's personal staffwere meant to be exempted.”; Howard
v. Ward Countv, 418 F. Supp. 484 (1D.N.D. 1976) (under North
Dakota law deputy sheriffs were emploved by the state or
county, not the sheritt, could not be characterized as being on
the sherift’s personal staff; and were not exemptl. But sce Rvles
v. Cacasieu Parish Sherifi’s Dep't, 395 F. Supp. 1307 (W.ID. La.
1975) (deputy sheriffs held exempt from Title VIE based on
public’s perception of the oftices of sheriff and deputy sherift
as interchangeable and based on authority of deputy sheriff,
by delegation, to exercise functions of sherifB; Wall v. Coleman,
393 . Supp. 826 (5.D. Ga. 1975) (deputy district attorneys held
exempt from Title VI based on “personal” nature of attorney-
deputy relationship and public identitication of the Distriet
Attorney’s performance with that of his deputies).




Title VII, EPA, and ADEA provide that the

exemption extends only to specitic appointees of

those who are eclected. Therefore, where ap-
pointed judges are concerned, all emplovees are
covered by the Act. Thus, where vacancies in
elective positions occur incident to retirement,
resignation, or death and are filled by appoint-
ment, the appointees of such a judge arguably
would not be exempt. See B. Schlei and P,
Grossman, Emplovment Discrimination Law, at
854 (B.N.A. 1976). The anomalous result is that
qualified appointees of elected judges may be
exemptwhile those filling the same positions for
appointed judges are not exempt during the term
ol the appointment. It the appointed judge is
subsequently elected to oftice, hisappointees

would then become exempt if the conditions for
exemption can be demonstrated. Thus, as to any
particular claim of discrimination, the applica-
tion of Title VII depends upon the manner in
which the judge was selected at the time of the
alleged discrimination.

To summarize, consistent with Congress’
intent and the EEOC guidelines, all emplovees of
the courts must be considered covered unless
they satisty all of the following conditions: (1) not
covered by civil service: (2) appointed personally
by an elected official; (3) serve and report to that
official directly, and at his/her pleasure; and
() may clearly be characterized as personal staff
or as serving in an advisory or policymaking
capacity.

Separation of Powers Doctrine as Related to

Applicability of State EEO Laws to State and Local Courts _____

If the separation of powers doctrine is asserted
against application of state fair employvment laws
to courts, the assertion would rest on state rather
than federal constitutional grounds. It has long

been held that the principle of separation of

powers is not enforceable against the states as a
matter of federal constitutional law

This outline does not examine the precise
contours of the separation of powers doctrine as
it exists under the constitution of any particular
state. While details of the doctrine undoubtedly

differ from state to state, the separation of

legislative. executive, and judicial powers at the
state level is universal in this country, A general
discussion of separation of powers at the state
level appears in 16 C.1.S. Constitutional Law $104,

et seq. As usually understood, separation of

powers at the state level plainly does not prohibit
application of state fair employment laws to the
courts.

Through its constitutional power, the legisla-
tive body establishes rules of law to govern and
regulate the actions of its people and property,
and the “legislative function”™ has been held to
involve the exercise of discretion as to the
contents and policy of statutes. 16 C.1LS, Constitu-
tional Law §106. The enactment of equal employ-
ment opportunity laws by state legislatures is
plainlywithin the legislative power and function,

asis the application of such laws to all parts of the
state government and private emplovers. While
the separation of powers doctrine prohibits
encroachment by the legislature upon the judi-
ciary, it is the interference with the exercise of
judicial functions that is prohibited. The legis-
lature cannot bar or restrict the power of the
judiciary to determine questions of law. 16 C.J.S.
Constitutional Law $108, 496 n. 57.50. The deter-
mination, however, of the eligibility and qualifica-
tions of judicial and other public officers, the
manner in which such offices are to be filled, the
fixing of compensation for such offices, the
placing of certain employees under civil service
rules, ete., have been recognized as within the
legislative function and not impermissibly en-
croaching upon the judicial function. 16 C.J.S.
Constitutional Liaw §§106 and 116. By the same
token, application of state equal employvment
laws to court employees plainly does not
“encroach.” '

31, Su'e:::'/.y v, New II.'lmpshil'n, 354 LS 284 119570 Drever v,
Hlinois, 187 U.S. 71019020 May v, Supreme Court of Colorado,
508 1.2d 136 (toth Cir, 19740,




VOLUNTARY AFFIRMATIVE ACTION AS A

MEANS OF AVOIDING COERCION

Courts can avoid the coercive effect of federal
legislation or court orders and assure equal employ-
ment opportunities by establishing affirmative action
plans. The following discussionis concerned with
affirmative action plans that are (1) voluntary and
{2) minority-status conscious and/or sex conscious. A
voluntary planis one adopted upon the initiative of the
particular employer rather than imposed by judicial
decree or other legally coercive means. A plan
conscious of minority status or sex takes such status
into account in selection decisions (hiring, promotion,
entry into training programs, etc., in order to correct
the exclusion or underrepresentation, resulting from
past discrimination, of minorities and/or women in
particular industries or jobs.32

While Title VII does not specitically address
affirmative action plans, the Supreme Court in its Title
Vil cases has called upon emplovers "', . . to self-
examine and to self-evaluate their employvment
practices and to endeavor to eliminate, so far as
possible, the last vestiges of an unfortunate and
ignominious page in this country's history.”33 The
Court has also emphasized the value of conciliation
and voluntary action, rather than litigation, as preferred
methods of Title VII enforcement.’* The EEOC has

issued guidelines encouraging the implementation of

atfirmative action plans where needed to undo the
effects of past discrimination, and providing that such
plans will be protected by Title VIL3s Further, the
Supreme Court has held that plans that are reasonably
constructed to ameliorate past discrimination do not
violate Title VII's prohibition of discrimination.3¢

We have seen that as public emplovers, state and
local court systems are subject to prohibitions against
emplovment discrimination under the Equal Protec-
tion Clause of the Fourteenth Amendment and the
various statutes already described above. These
antidiscrimination principles can, of course, be
invoked by white aswell as by minority employees.s” At
the same time, state courts as public entities are duty-
bound under the Constitution to "eliminate the
discriminatory eftects of the past as well as bar like
discrimination in the future.”ss The Supreme Court
held in the Weber case (note 36 supra) that reasonably
constructed affirmative action preferences do not
violate Title VII's prohibition of discrimination. While
the Court will have its first occasion in Minnick(note 36
supra) to pass on the constitutionality of affirmative
action in public emplovment, six Justices, in two other
cases, have agreed that racial preferences in public
programs other than emplovment are, in appropriate
circumstances, constitutional.ss

The majorities in Weber, Bakke, and Fullilove
indicate that the use of reasonable affirmative action
plans by public employers is consistent with both the
applicable statutes and the Constitution. Affirmative
action plans should, however, be carefully constructed

toreflect the EEOC guidelines (see note 35 supra). Those
guidelines provide that an affirmative action plan shall
contain three elements: "a reasonable self-analysis; a
reasonable basis for concluding action is appropriate;
and reasonable action.”*® The employer must initially
assess its own employment situation in order to

32. State court employment is a case in point. According to surveys
conducted in connection with the National Center's Equal
Emploviment Opportunityin the Courts project (note 1 supra),
minorities appear to be underrepresented in the vast majority of state
court personnel svstems; wonen and minorities appear similarly
underrepresented in professional ranks.

33. Albemarle Paper Co. v, Moody, 422 U.S. 405, 418 (1975), (Quating
United States v. NoL Industries, Inc., 479 F.2d 354, 379 (8th Cir. 19730
Griggs v. Duke Power Co., 401 US. A424 (197 1),

34. Occidental Life Ins. Co. v. EEOC, 432 1.5, 355 11977).

35. 29 CF.LR S1608.1 et. seq. lcopy attached as Appendix A)l. The EEOC
guidelines expanded upon a statement issued August 26, 1976
entitled "Affirmative Action Programs for State and Local Government
Agencies’ by the Equal Emplovment Opportunity Coordinating
Council, which was composed of chiefs of the several agencies
responsible for enforcement of federal laws against discrimination,
42 U.S.C.§2000e-14 (1976). The Council was abolished and its
tunctions transterred to the EEOC pursuant to the 1978 reorganiza-
tion of federal civil rights enforcement responsibilities, 43 Fed. Reg.
19807 11978). A copy of the Council's statement encouraging voluntary
affirmative action in state and local emplovment is appended as
Appendix B,

36. United Steehvorkers of Americav. Weber, 443 U.S. 193 (1979). Since
Weberinvolved atfirmative action in private emplovment, no
constitutional issuc of equal protectionwas presented. Ina case now
pending, Minnick v. California Department of Corrections, No. 79-
1213, cert. granted, us. . 100 S.Ct. 3055 Julyv 2, 1980), the
U.S. Supreme Court will have its first opportunity to pass on
affirmative action in public emplovment. The lower court opinion in
that case, and modification thereof, are reported at 95 Cal. App. 3d
506, 157 Cal. Rptr. 260 (Ct. App. 1979) and 96 Cal. App. 3d 626, (1979).

37. McDonald v. Santa Fe Trail Transp. Co., 427 U.S. 273 (1976).

38. Louisiana v. United States, 380 U.S. 145, 154 (1965).

39. Universitv of California Begents v. Bakke, 438 U.5. 265 (1978) (racial
preferences in medical school admissions); Fullilove v. Klutznick,
us. . 100 S.Ct 2758 (1980 (racial preference in local
public works contracting), Bakke indicates the view of five Justices
that racial preferences are constitutional in appropriate circum-
stances. The opinion of Justices Brennan, Marshall, White, and
Blackmun summarized the central meaning of their opinion and that
of Justice Powell as follows:
Government may take race into account when it acts not to
demean or insult any racial group, but to remedy dis-
advantages cast on minorities by past racial prejudice, at teast
when appropriate findings have been made by judicial,
legislative, or administrative bodieswith competence to act in
this area. 438 U.S. at 325,
That Justice Powell did not disagree with this characterization is
apparent from his opinion in Fullilove, 100 5.Ct at 2783, Additionally,
the Opinion of Chief Justice Burger in Fullilove indicates that he also
supports the use of racial preferences as constitutional, in
appropriate circumstances, to undo the effects of past discrimina-
tion, 100 S.Ct. at 2760.

40,29 C.F.R. §1608.4 (1980).




determine whether a need for remedial action exists.*
Then, through the self-analysis, a reasonable basis must
be identitied for the affirmative action plan that is to be
implemented.*? Finally, the guidelines seek to assure
that the action taken is reasonable: that it be precisely
tailored to correct the problems revealed through the
self-analysis without unnecessarily restricting oppor-
tunities for the work force as a whole.*3

Plans adopted in compliance with the guidelines will

be protected, in the EEOC's view, under the provision of

Title VII that immunizes actions taken in good faith
reliance uponwritten interpretations or opinions of the
Commission.*

In order to maximize protection, a plan should be in
writing, dated, and recite reliance upon the EEOC's
affirmative action guidelines. Employers who initiated
affirmative action programs in advance of the EEOC
guidelines would be well advised to review their
programs and, where appropriate, to reinstitute them
in specilic reliance upon the guidelines. s

The EEOC guidelines are to be viewed with defer-
ence, ¢ as they are the views ol the agency charged with
entorcement and administration of Title VI and also
with coordinating the enforcement of other federal
anti-discrimination provisions. The guidelineswere
not specifically cited by the Supreme Court in Weber;
they are nevertheless supported by the Court's
decision bothin purpose and in approach.*” The Court
in Weber stressed the necessity of voluntary initiatives
to undo the eflects of past discrimination and achieve
genuine equal opportunity, and declared that an
interpretation of Title VII “that forbade all race-
conscious affirmative actionwould 'bring about an end
completely at variance with the purpose of the

statute’. ... "* The Court’s emphasis on the necessity of

voluntary action echoes the statement of purpose that
introduces the guidelines.*s While Weber did not
indicate that Kaiser and the union had formally made a
“self-analysis”™ and identified a “reasonable basis™ for
action as contemplated by the guidelines (the Kaiser
plan predated the guidelines by several vears), the
Court’s decision was grounded on its recognition that
past exclusion of black persons from craft jobs plainly
provided a reasonable basis for corrective action.s® In
this respect, the guidelines provide a specific pro-
cedure for veritving that a proper basis for aftirmative
action exists. The Court in Weber specifically ad-
dressed the reasonableness of the action taken in the
Kaiser plan in terms that echo the guidelines’
articulation of what constitutes "reasonable action,”s
Thus, Weber also supports the position that plans
constructed in reliance on the guidelines will be
upheld. Notably, the guidelines have been cited with

41, The purpose of reasonable sell-analvsis is “to determine whether
cmploviment practices do, or tend to, exclude, disadvantage, restrict,

or result in adverse impact or disparate treatment of previously
excluded orrestricted groups orleave uncorrected the effects of prior
discrimination, and if so, to attempt to determine why.” The EEOC
declares that the emplover “should be concerned with the effect on
its employvment practices of circumstances which may be the result
of discrimination by other persons orinstitutions” aswell as itself. 29
C.F.R. 81608.4 (1980).

42, The guidelines recognize a reasonable basis for affirmative action
where the self-analysis reveals that one or more emplovment
practices
(1 have or tend to have an adverse effect on emploviment
opportunities of members of previously excluded groups. or
groupswhose employvment or promotional opportunities
have been artificially limited, (2) leave uncorrected the effects
of prior discrimination, or(3) result in disparate treatment, . . .
A reasonable basis “exists without any admission or formal finding
that the person has violated Title VIL and without regard 1o whether
there exist arguable defenses to a Title VI action.” 29 C.F.R. §1608.4
(19801

43. 29 C. PR §1608.4eH2) [1980).

44, Section 713(hl, 42 U.S.C82000e-12(0) provides:

In any action or proceeding based on any alleged unlawiful
employment practice, no person shall be subject to any
ahility or punishment fororon account ot (1) the commission
by such person of an unlawtul emplovment practice it he
pleads and proves that the act or omission complained ofwis
in good faith, in conformity with, and in reliance on any
written interpretation or opinion of the Commission, . ..

See EEOQCv. ATET 418 F.Supp. 1022, 1055, . 34 (E.D. Pa. 1976), aff’d,
556 F.2d 167 (3d Cir. 1977) cert. denied, 438 U.S. 915 (1978); 29 C.F.R.
ST608. 1), .2, ), 10 and (B (19801,

43, 29 C.F.R. §S1608.1e) (1980).

46. Griggs v. Duke Power Co., note 33 supra, at 433; Albemarle Paper
Co. v. Moody, note 33 supra, at 431,

47. Weber involved a race-conscious afficmative action plan,
negotiated by Kaiser Aluminum & Chemical Corp. and the United
Stechvorkers, to remedy the exclusion of black persons from cratt
jobs. The plan established a new craft training program and provided
that at least 50 percent of new trainees were to be black until the
percentage of black skilled cratt sworkers in the emplovee's plant
approximated the perceniage of blacks in the local work force.

A8, 433 US. at 202,

449, "Voluntary atfirmative action to improve opportunities for
minorities andwomen must be encouraged and protected inorderio
carry out the Congressional intent embodied inTitle VILL . U Title VI
mustbe construed o permit such voluntary action, and those taking
such action should be afforded the protection against Title VIl
liahilitvawhich the Commissionisauthorized to provide under
Scction 7131017 29 CFR. 81608, 1e) (1980,

50,433 US at 198, . 1.

51 The Court stated:
Mhe plan does not unnceessarily trammel the interests of the
white emplovees. The plan does not requirve the discharge of
white workers and their replacement with new black hirces.
G MeDonald v Sanga Fe Tradl Transp. Co, 427 1.8, 27301976,
Nor does the plan create an absolute bar to the advancement
of white emplovees; hall of those trained in the program will
bewhite, Moreover, the plan is a tlemporary measure: it is not
intended to maintain racial balanee, but simplyv to eliminate a
manifest racialimbalance. Preferential selection of crafl
trainees at the Gramerey plant will end as soon as the
percentage of black skilled ceaftworkers in the Gramercy plant
approximates the percentage ot blacks in the local labor toree.

443 US. at 208, Compare 24 CF.RS1608.4{c12) (19801,
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VOLUNTARY AFFIRMATIVE ACTION AS A

MEANS OF AVOIDING COERCION

approval and followed in at least one lower court
decision since Weber.s2 While Weber arose in the
context of private employment where no constitutional
issue was posed, the EEOC guidelines address

affirmative action in public employment. Application of

a single standard to aftirmative action plans, whether
arising in private or public emplovment, seems sensible
and preferable to creation of a distinct standard for
public plans.s* Given the views of six Justices of the
Supreme Courtin Fullilove and Bakke (see discussion in
note 39 supra), such a result, though not certain,
appears highly likely.

State and local courts can minimize the possibility of

litigation and coercive enforcement action by promul-
gation of an affirmative action plan. This plan will also
establish the public confidence that courts as an
institution are seriously pursuing the equal employ-
ment opportunity required by the U.S. Constitution, the
laws, and the judicial pronouncements of the nation.

52, Baker v, City of Detroit, 483 F. Supp. 930, 990, n. 113 (E.D. Mich.
1979 (upholding the Detroit police plan for preferential promotion of
blacks to licutenant positions).

Challenges 1o minority-status-conscious aftirmative action plans
have been addressed in a number of lower court decisions
subsequent to Bakke and Weber. These decisions have agreed thatin
appropriate circumstances such plans are permissible under
applicable statutes and the Constitution. In addition to Minnick.
(note 36 suprad and Baker, see United States v. Citv of Miami, 614 F.2d
1322 (5th Cir. 1980}, rehearing granted en bane (remedial preferences
in consent decree for police hiring): Detroit Police Officers Ass'n v,
Young, 608 F.2d 670 (6th Cir. 1979), cert filed Jan. 10, 1980, No. 79-1080,
{remedial preference given to blacks in promotions to sergeant in
Detroit police department), Doores v. MeNamara, 476 F. Supp. 987
(W.D. Mo. 1979) (remedial preferences in hiring for Kansas City police
departmenty; Price v. Sacramento County Civil Service Comimission,
26 Cal. 3d 257, 604 P.2d 1365, 161 Cal. Rptr. 475 (19800, cert. denied as
moot, U.s. 4 Empl. Prac. Guide (CCH) 13 . No.
79-1996 (0ct. 6, 19801 Machren v Citvof Scattle, 92 Wn.2d 480, 549 P.2d
1255 (1979), cert. filed Jan. 5, 1980, No. 79-1061.

53. See Baker v, Citv of Detroit, note 32 supra.




Appendix A

Following is the Equal Employment
Opportunity Commission’s “Guidelines on
Affirmative Action Appropriate Under

Title VII of the Civil Rights Act of 1964, as
Amended.” These guidelines are reprinted
from the Federal Register, vol. 44, no. 14
(January 19, 1979).
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Adoption of Interpretative Guidelines

The Equal Employment Opportunity Commission ("EEOQC”,
“the Commission”) enforces Title VI of the Civil Rights Act of
1964, as amended, ('Title VIL," “the Act”), which makes it
illegal to discriminate in emplovment on the basis of race,
color, religion, sex, or national origin. The Act requires the
Commission to investigate complaints and attempt to correct
violations it discovers, informally and through conciliation,
or, if necessary, through courtaction. The Act also authorizes
private individuals to bring lawsuits if their complaints are
not resolved to their satisfaction or within the statutory time
period.

Since the enactment of Title VII of the Civil Rights Act of
1964, many emplovers, labor organizations, and other
persons subject to the Act have altered employment systems
to implement the purposes of Title VII by improving
emplovment opportunities for previously excluded groups.
Because of what Congress has called the “complex and
pervasive' nature of svstemic discrimination against
minorities and women (see H.R. Rep. No. 92-238, 92nd Cong,,
2nd Sess. 8(1972)), these voluntary efforts often involve
significant changes in emplovment relationships. Some of
these actions have been challenged under Title VI, as
conflicting with statutorv language requiring that employ-
ment decisions not be based on race, color, religion, sex, or
national origin considerations. Accordingly, the Commission
believes it is important to announce the legal principles
which govern voluntary affirmative action under Title VIT and
otheremployvment discrimination laws, so that persons
subject to the Act have appropriate guidance. These
Guidelines constitute the Commission’sinterpretation of
Title VII, harmonizing the need to eliminate and prevent
discrimination and to correct the effects of prior discrimin-
ation with the need to protect all individuals from
discrimination on the basis of race, color, religion, sex, or
national origin.

Requests for guidance have been received by the Commis-
sion from persons subject to Title V11 concerning the
relationship between affirmative action and so-called
“reverse discrimination.” There is no separate concept under
Title VII of "reverse discrimination.” Discrimination against
allindividuals because of race, color, religion, sex, or national
origin is illegal under Title VL. McDonald v. Santa Fe Trail
Transportation Co., 427 U.S. 273 (1976).

To clarify the relationship between affirmative action and a
countervailing claim of discrimination, a new section 1608.1
of these Guidelines sets forth the historical and legislative
foundation for the Commission’s interpretation of Title VII.
Section 1608.1(b) explains that Congress enacted Title VII in
order to overcome the effects of past and present employ-
ment practices which are part of a larger pattern of
restriction, exclusion, discrimination, segregation and
inferior treatment of minorities and women in many areas of
life. Congress sought to accomplish this objective by
establishing a national policv against discriminationin
employvment and encouraging voluntary affirmative action to
eliminate barriers to equal emplovment opportunity. It is the
Commission’sinterpretation thatappropriate voluntary
affirmative action, or affirmative action pursuant to an
administrative or judicial requirement, does not constitute
unlawful discrimination in violation of the Act.

It is essential to the effective implementation of Title VII
that those who take appropriate voluntary affirmative action
receive adequate protection against claims that their efforts

constitute discrimination. The term affirmative action means
those actions appropriate to overcome the eftects of past or
present practices, policies, or other barriers to equal
employment opportunity. Section 1608.3 of these Guidelines
identifies circumstances inwhich voluntary atfirmative
action is permissible under Title VII. When such circum-
stances exist, and a plan or program othenvise complies with
these Guidelines, the Commission will find that there is no
reasonable cause to believe that the affirmative action plan or
program violates Title VII. See § 1608.10(a). In addition,
§1608.10(b) provides that where the plan or program is in
writing and was adopted in good faith, in conformity with,
and in reliance upon these Guidelines, the Commision will
provide the protection authorized under section 713(b)1) of
Title Vil to the emplover, labor organization, or other person
taking the action. See EEQCv. AT&T, 419 F. Supp. 1022, 1055,
n. 34 (E.D. Pa. 1976), aff’d, 556 F.2d 167 (3rd Cir. 1977), cert.
denied, 98 S.Ct. 3145 (1978).

On December 28, 1977, at 42 FR 64826 the Commission
published proposed "Guidelines on Remedial and/or
Aftirmative Action” in the FEDERAL REcisTer and invited
comments from the public. Comments were received from
almost 500 individuals and organizations. The paragraphs
below summarize the major issues raised by the comments
and indicate the way in which the final Guidelines address
the concerns raised by the comments.

On BDecember 11, 1978, the Commission voted to approve
the Guidelines in final form. Pursuant to Executive Order
12067, the Guidelines were then distributed to all Federal
agencies for their review. Comments received in this process
are also reflected in the discussion below.

I. Change of Guidelines’ Title

The proposed Guidelines were titled " Proposed Guidelines
on Affirmative and/or Remedial Action’ and the phrase
“remedial and/oraffirmative action” was utilized throughout
the document. A number of comments questioned the
difference, if any, between remedial action and affirmative
action. The term "remedial” has been dropped because of the
possible erroneous implication that a violation of the law was
required before affirmative action could be taken.

1. The Commission Will Process Complaints Alleging
Discrimination Against Any Aggrieved Person

Many of the comments interpreted the Guidelines as
indicating a Commission position that whites or males are
entitled to less protection against discrimination than
minorities or females, and that the Commissionwould either
ignore complaints filed bvwhites or males, or process themin
a different manner from those filed by females and minorities.
The Commission maintains its position, articulated prior to
McDonald v. Santa Fe Trail Transportation Co., 427 US. 273
(1976), that discrimination on the basis of race, color, religion,
sex, or national origin, is prohibited under Title V11, regardless
of the individual or class against whom such discrimination is
directed. See, e.g., Commission Decision No. 74-31, 7 FEP
Cases 1326, 1328, CCH EEOC Decisions, §6404, (1973). The
Commission will follow the same procedures in processing
complaints filed by all individuals, regardless of their race,
color, religion, sex, or national origin.

To avoid any ambiguity on these issues, language in the
proposed Guidelines suggesting that complaints filed by
whites and males would be "dismissed™ under certain
circumstances has been amended. Proposed paragraph v




stated that the Commission would "issue a notice of

dismissal of the charge” when an affirmative action program
conformed to the Guidelines’ requirements. The word
“dismissal” is a term of art used by the Commission in its
procedural regulations to refer to all determinations other
than "reasonable cause.” Because its usewas miscontrued in
many comments, final sections have been amended by
substituting the phrase "a determination of no reasonable
cause” where such a finding is justitied by the facts of the
case.

1. Consideration of Race, Color, Religion, Sex, and
National Origin in Emplovment Decisions

Some commentators objected to the draft Guidelines
because of their belief that Title VI requires that all

emplovment decisions be made without consideration of

race, color, religion, sex, or national origin, regardless of the
circumstances. This conclusion does not comportwith
United States Supreme Court decisions interpreting Title V1T,

nor with the recent decision in Regents of the University of

Californiav. Bakke, 98 S, C 2733019781 (discussed infral. In the
Title VI cases, the Supreme Court has called upon emplovers

o self-examine and to self-evaluate their employment
practices and to endeavor to eliminate, so far as possible, the
last vestiges of an unfortunate and ignominious page in this
countryv's historv.” " Albemarle Paper Co. v. Moody, 422 US.
405, 418 (1975). See also, Griggs v, Duke Posver Co., 401 U8, 424
(197 1),

Thus, the Supreme Court recognizes that persons subject
to Title VIE will consider race. sex and national origin in their
analvses and evaluations. In addition, the Court has
emphasized the concept of conciliation and voluntarv action
rather than litigation as the primary method of enforcing Title
VIL See Occidental Life Insurance Co. of California v, EEQC,
432 U.8.35501977). Voluntarv action necessarily implies
latitude to make a reasonable judgement as towhetheraction
should be taken and the nature of such action.

At the same time, the Commission recognizes that
considerations of race, color, religion, sex, and national origin
are not permissible in other contexts. For example, in
MeDonald v, Santa Fe Trail Transportation Co., 427 U.S. 273

(1976), the Court held that the anti-discrimination principle of

Title VII could be invoked by white employees as well as
minority emplovees. No question of affirmative action was
involved. The Court held that disparate treatment violated
Title VIL but specifically stated that its decision did not
address any issues relating to attirmative action programs.
MeDonald, supra, at 280, n. 8. For the reasons set forth in
§ 1608.1, the Commission considers that these Guidelines are
consistentwith the statute, the Congressional intent behind
it, and the decisions of the Supreme Court.

IV. Two Different Justifications of Voluntary Action:
The Relationship Between Title VI and Executive
Order No. 11246, as Amended

A number of comments indicated uncertainty as to the
relationship in the proposed Guidelines between the
references to Title VIE and the references to the Exeeutive
Order. These commentators apparently understood the
Guidelines to mean that atfirmative action required by
Exceutive OrderNo. 11246, as amended, and its implementing
regulations would be lawful under Title VI onlvwhere the
contractor has a reasonable basis for concluding that such
action is necessary under Title VIL The structure of the

Guidelines has been changed to clarify the Commission’s
original interpretation that action taken pursuant to, and in
conformity with the Executive Order, as amended, and its
implementing regulations, does not violate Title VIL

The legislative history of the Equal Emplovment Oppor-
tunity Act of 1972 shows that Congress repeatedly rejected
limitations on affirmative action under the Executive Order,
including the goals and timetables approach that had
become by that time a central feature of the implementation
of the Order. See, e.g., 118 Cong. Rec. 1385-1386 (1972) (remarks
of Sen. Saxbe): 118 Cong. Rec. 1664-1665 (19721 (remarks of Sen.
Javits); 118 Cong. Rec. 1676 (1972) (rejecting amendment
offered by Sens. Allen and Ervin that would have prohibited
requirements for certain types ofaffirmative action, including
the goals approach, under the Exccutive Order); 118 Cong.
Rece. 4918 (1972) (rejecting amendment oftfered by Sen. Ervin
that would have applied section 703 (j) of Title VII to the
Executive Order).

The Commission concludes that Congress intended to
permit the continuation of the Executive Order program
which required affirmative action by government contractors.
The Congress which acted to allow the Executive Order
program to continue would not, in the same measure,
invalidate it under Title VIL The statute should be construed
to avoid such a contradictory conclusion, especially where
such a conclusion would undermine the expressed
Congressional purpose of opening employiment oppor-
tunities to minorities and women who had in the past been
denied such opportunities.

In the Equal Emplovment Opportunity Act ol 1972,
Congress recognized the contractor’s right to rely on
affirmative action plans that had been approved under the
Executive Order. See section 718 of Title VIL Furthermore,
Congress in section 715 established the Equal Employment
Opportunity Coordinating Council (composed of the
Secretarv of Labor, the Chair of the EEOC, the Attorney
General, the Chair of the U.S. Civil Service Commission, the
Chair of the U.S. Commission on Civil Rights, or their
respective delegates) “to minimize effort, promote efficiency,
and eliminate contlict, competition, duplication and
inconsistency among " branches of the Federal Government
responsible for the implementation and enforcement of equal
opportunitylegislation, orders, and policies.” 42 U.8.C. 2000e-
14. This coordination responsibility now rests in the
Commission by virtue of 5 U.S.C. 901 et seq. as applied by
Reorganization Plan No. 1 (1978}, which was implemented by
Executive Order 12067 (43 FR 28,967, July 30, 1978). In order to
achicve the objectives of section 715 and Executive Order No.
12067, the Commission concludes that it must recognize
compliance with the requirements ol Executive Order No,
11246, as amended, and its implementing regulations, as a
defense to a charge that the affirmative action compliance
program is discriminatory. The Commission concludes that
adherence to anaffirmative action compliance program
approved by an appropriate official of the Department of
Labororits authorized agencies is lasvful under Title VIL This
interpretation thus insures that government contractors will
not be subject to inconsistent standards by the Equal
Fmployment Opportunity Commission and the Office of
Federal Contract Compliance Programs.

Thus, the Commission recognizes that affirmative action by
government contractors may be lwtful under Title ViV for
cither of two distinet reasons: b Such etforts constitute
reasonable action to implement the legislative purposes of
Tide VIL or th) the action was laken pursuant to, and in
conformity with Exccutive Order No. 11246, as amended, and
itsimplementing regulations. The Guidelines have been

1

3
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revised to reflect these two independent justifications for
affirmative action under Title VII. A separate § 1608.5 governs
affirmative action under Executive Order No. 11246, as
amended.

The three step analyvtical process required under § 1608.4,
when action is being justified under Title VII, is not necessary
under § 1608.5, when action is being justified as undertaken
pursuant to an approved program under Executive Order No.
11246, as amended. The circumstances in which such
affirmative action is required under the Executive Order and
the nature of such aftirmative action are established by the
Department of Labor.

V. Appropriate Steps for Taking Voluntary Action

A number of comments suggested that the Guidelines did
not clearly define the steps the Commission believes are
appropriate in taking voluntary affirmative action. A new
§ 1608.4 has been added to explain the three step process
applicable to action justified under Title VII: reasonable self
analysis, reasonable basis for concluding that action is
appropriate, and reasonable action to correct that situation.
The process set forth in § 1608.4 should be utilized to
determinewhether the circumstances set forth in § 1608.3 are
present. Section 1608.5 covers action pursuant to Executive
Order No. 11246, as amended.

VI. Reasonable Self Analvsis

Some commentators requested further elaboration on the
meaning of the term “self analvsis.” Section 1608.4(a) has been
amended to make it clear that there is no single mandatory
method of conducting the self analysis, and to refer to the
methodology used by government contractors under Revised
Order 4 as a model which employers and others may use in
conducting a self analysis. Whatever method is used, the
primary objective must be to determine whether the
emplovment practices operate as barriers to equal employ-
ment opportunity.

Some commentators suggested that the Guidelines may be
subject to abuse unless the self analvsis is required to be in
writing. The Commission believes that the protection from
Title VI1 liability which may be available under section
713(b)(1) should only be recognized where the affirmative
action plan or program has been carefully and consciously
developed. Accordingly, the section 713(h)1) defense will be
recognized by the Commission only where the analysis and
the affirmative action plan or program are in writing and are
adopted in good faith, in conformity with, and in reliance
upon these Guidelines. See 88 1608.4(d) and 1608.10.

However, a respondent who has undertaken the analysis,
self-evaluation, and development of an affirmative action plan
of the type described in the Guidelines, but has not reduced
the analysis and plan to writing, may assert these facts as a
detense to a charge of discrimination. The analysis and plan
need not be in writing because the Commission does not
generally require that emplover defenses he based onwritten
documents. However, employvers are encouraged to have
written documentation since such written evidence would
make it easierto establish that an analysis was conducted and
that a plan or program exists. See § 1608.4(d)2).

In response to comments which expressed concern that
adoption ofa plan or program might constitute an admission
of discrimination, § 1608.4(di{1) makes it clear that it is not
necessary to state in writing the conclusion that a Title VII
violation exists.

V1I. The Guidelines Do Not Approve Inadequate
Remedies

A number of commentators were concerned that violators
of the Act could use the Guidelines and the section 713(hi(1)
defense to shield themselves from liability tor the underlying
discrimination inadequatelv addressed by an affirmative
action plan or program. The Guidelines do not lend
themselves to this interpretation.

The proposed Guidelines stated in paragraph Vi1 that the
Guidelines were not intended to provide standards for
determining whether voluntary action had fully remedied
discrimination. The analysis and plan contemplated by these
Guidelines will not establish whether discrimination existed
before the plan was adopted. Furthermore, the plan cannot
determine whether discrimination might take place
subsequent to its adoption. In addition, the judgment as to
whether affirmative action is sufficient to eliminate
discrimination is a complex onewhich may take into account
circumstances that may not have been included in the
analysis which underlies the affirmative action plan. For .
these reasons the existence of the plan cannot provide the
basis for determining whether discrimination existed, or
whether the planitself provided an adequate remedy for such
discrimination. Theretore, the Guidelines state that they do
notapplyvtoa determination of the adequacy of an aftirmative
action plan to eliminate discrimination against previously
excluded groups. Furthermore, the section 713(bh)1) defense is
not involved in a determination of the adequacy of such a
plan or program. Section 1608.11(a) is intended to make it
clear that emplovers, labor organizations, or other persons
who take affirmative action may still be liable under Title VILiF
the plan or program does not adequately remedy illegal
discrimination.

VIII. No Admission of Discrimination Required

Another group of comments stated that, because the
Guidelines do not require an admission or finding of
discrimination. the Commission may thereby approve
aftirmative action which might constitute unlawful discrimi-
nation prohibited by Title VIL This interpretation is incorrect.

The proposed Guidelines stated in paragraph Il that the
lawtulness of affirmative action was not “dependent upon an
admission, or a finding, or evidence sufticient to prove” that
the person taking such action had actually violated Title VII.
After careful analysis and consideration, the Commissionis of
the opinion that the statement, as amended, appearing in
§1608.4(b), represents an appropriate interpretation of
Federal law and policy for the reasons set forth in § 1608.1(¢).

These Guidelines provide a sufficient basis to determine
whether affirmative action is appropriate. Persons subject to
the Actshould not, by taking reasonable attirmative action, be
exposed to liability under the very Act they are seeking to
implement. Similarly, the law should not torce the emplover
orother person to speculate whetheran arguable defense to a
Title VII charge would be recognized by a court before taking
affirmative action. Section 1608.4(b) makes it clear that this
reasonable basis exists without regard to arguable defenses to
a Title VII action.

IX. The Scope of Appropriate Voluntary Action

Several comments raised questions concerning the
appropriate scope of voluntary affirmative action intended
by the Guidelines. Some perceive the Commission's use of the
words “ratios and other numerical remedies” in proposed
Paragraph IV, in addition to the words “goals and timetables”,




as indicating that the Commission was endorsing “absolute
quotas” or "fixed quotas” without regard to qualifications or
the circumstances in which they were used. The words
“ratios and other numerical remedies” have been omitted
from these Guidelines in order to avoid ambiguity and to
make it clear that any numerical objective is subject to the
availability of sufficient applicantswho are qualified by
proper, validated standards.

Affirmative Action under these Guidelines must be
reasonable and must be related to the problems disclosed by
the self-analysis. A new § 1608.4(¢) has been added 1o make
this clear. Aftirmative action under these Guidelines may
include interim goals or targets. Such interim goals or targets
for previously excluded groups may be higher than the
percentage of their availability in the workforce so that the
long term goal may be met in a reasonable period of time. In
order to achieve such interim goals or targets, an emplover
may consider race. sex, and/or national origin in making
selections trom among qualified or qualitiable applicants.
Courts have ordered actions of this kind in litigated cases and
in consent decrees. Carterv. Gallagher, 452 F.2d 315 (8th Cir.
1972), en banc, cert. denied (98 S0 Ct 3145 (1978): U.S. v.
Alleghenv-Ludlum Industries, Inc., 517 F.2d 826 (5th Cir. 19735),
cert. denied, 425 1.5, 944 (19760,

X. Relevance of Certain Court Cases
A number of comments indicated that there were court
decisions rendering inappropriate the approach taken by the
Commission in these Guidelines. Because the proposed
Guidelines were issued tor comment prior to the decision of
the United States Supreme Court in the case of Regents of
University of California v, Bakke, 98 . CL 2733 (1978), a number
of commentators suggested that either the Guidelines were
inappropriate in light of the decision of the California
Supreime Court in that case, or that the Commission should
wait until the U.S. Supreme Court had issued its opinion. As
recommended, the Commission awaited the action of the
Supreme Court in that case before promulgating these
Guidelines. The Commission has reviewed these Guidelines
in lightofthe opinions of the Justices of the Supreme Court in
Bakke. The Commission concludes that these Guidelines are
consistentwith the action of the Supreme Couwrt in that case.

In the Bakke case the university did not assert reliance on
any detailed guidance and procedures for crafting an
affirmative action plan. These Guidelines seek to provide such
guidance and therehy to establish an appropriate legal
foundation for voluntary action under Title VI,

Perhaps the case most frequently cited by the com-
mentators as contlicting with the principles articulated in the
proposed Guidelines was a split decision in Weber v, Kaiser
AMuminum Corp., 563 F.2d 216 (5th Cir 1977, cert. granted, —
U.S. —. Weber, however, was decided prior to Bakke, and
theretfore did not take into account the opinions in that case.
In addition, itis fundamentallv unfaie to expose those subject
to Executive Order No. 11246 to risks of liability under Title vII
whin they act in compliance with government requirements
orwhen they act voluntarily and appropriately to achieve
statutory objectives. Furthermore, the claritication provided
by these Guidelines is necessary because the Weber decision
may be interpreted 1o unduly interfere with the range of
affirmative action which Congress intended to permit under
Title VI

The Commission has examined all the decisions hrought to

its attention in the comments and other recent decisions of
the United States Supreme Court and concludes that none of

these decisions affect its interpretation of the circumstances

in which affirmative action is lawful under Title VII.

By virtue of the authority vested in it by section 713 of Title
VIT of the Civil Rights Act of 1964, as amended, 42 U.S.C.
2000e-12, 78 Stat. 265, and after due consideration of all
comments received, the Equal Employment Opportunity
Commission hereby issues as new Part 1608 of Title 29 of the
Code of Federal Regulations its "Guidelines on Affirmative
Action Appropriate Under Title V1T of the Civil Rights Act of
1964, as Amended” as set forth below.

Signed at Washington, D.C., this 16th dav of Januarv 1479
For the Commission.

ELEANOR HOLMES NORTON,
Chair
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AUTHORITY: Sec. 713 of title VIT of the Civil Rights Act

of 1964,as amended, 42 U.S.C. 2000e-12, 78 Stat. 265.
§1608.1  Statement of purpose.

(@ Need for Guidelines. Since the passage of Title VI in
1964, many emplovers, labor organizations, and other
persons subject to Title V1T have changed their emplovment
practices and systems toimprove emplovment opportunities
for minoritics and women, and this must continuc. These
changes have been undertaken cither on the initiative of the
employver, labor organization, orother person subject to Title
VIL oras a result of conciliation efforts under Title VI action
under Executive Order No. 11246, as amended, orunderother
Federal, state, or local laws, or litigation. Many decisions
taken pursuant to affirmative action plans or programs have
been race, sex, or national origin conscious in order to
achieve the Congressional purpose of providing equal
employment opportunity. Occasionally, these actions have
been challenged as inconsistent with Title VI because they
took into account race, sex, or national origin. This is the

1. The Connmission has taken the position that the decision of the
Court of Appeals is incorrect and that the altirmative action program
there was nviul, The Solicitor General has taken the same position,

and the supreme Court has now granted petitions tor a wiit of

certiorar,




so-called “reverse discrimination” claim. In such a situation,
both the affirmative action undertaken to improve the
conditions of minorities and women, and the objection to
that action, are based upon the principles of Title VII. Any
uncertainty as to the meaning and application of Title VII in
such situations threatens the accomplishment of the clear
Congressional intentto encourage voluntary affirmative
action. The Commission believes that by the enactment of
Title V11 Congress did not intend to expose those who comply
with the Act to charges that they are violating the very statute
they are seeking to implement. Such a result would
immobilize or reduce the efforts of many who would
otherwise take action to improve the opportunities of
minorities and womenwithout litigation, thus frustrating the
Congressionalintent to encourage voluntary action and
increasing the prospect of Title VII litigation. The Com-
mission believes that it is now necessary to clarify and
harmonize the principles of Title VITin order to achieve these
Congressional objectives and protect those emplovers, labor
organizations, and other persons who comply with the
principles of Title VIL.

(b} Purposes of Title VI Congress enacted Title VILin order
to improve the economic and social conditions of minorities
and women by providing equality of opportunity in the work
place. These conditions were part of a larger pattern of
restriction, exclusion, discrimination, segregation, and
inferior treatment of minorities and women in many areas of
life.? The Legislative Histories of Title VII, the Equal Pay Act,
and the Equal Emplovment Opportunity Act of 1972 contain
extensive analvses of the higher unemplovment rate, the
lesser occupational status, and the consequent lower income
levels of minorities and women.? The purpose of Executive
Order No. 11246, as amended, is similarto the purpose of Title
VIL In response to these economic and social conditions,
Congress, by passage of Title VII, established a national policy
against discrimination in emplovment on grounds of race,
color, religion, sex, and national origin. In addition, Congress
strongly encouraged emplovers, labororganizations, and
other persons subject to Title VII (hereinafter referred to as
“persons,” sec section 701(a) of the Act) to act on a voluntary
basis to modify employment practices and svstems which
constituted barriers to equal employment opportunity,
withoutawaiting litigation or formal government action.
Conference, conciliation, and persuasion were the primary
processes adopted by Congress in 1964, and reaffirmed in
1972, to achieve these objectives, with enforcement action
through the courts or agencies as a supporting procedure
where voluntary action did not take place and conciliation
failed. See § 706 of Title VIL

(c) Interpretation in furtherance of legislative purpose. The
principle of nondiscrimination in emplovment because of
race, color, religion, sex, or national origin, and the principle
that each person subject to Title VII should take voluntary
action to correct the etfects of past discrimination and to
prevent present and future discrimination without awaiting
litigation, are mutually consistent and interdependent
methods ofaddressing social and economic conditions
which precipitated the enactment of Title VII. Voluntary
affirmative action to improve opportunities for minorities and
women must be encouraged and protected in order to carry
out the Congressional intent embodied in Title VII1*
Affirmative action under these principles means those
actions appropriate to overcome the effects of past or present
practices, policies, or other barriers to equal emplovment
opportunity. Such voluntary affirmative action cannot be
measured by the standard of whether it would have been
required had there been litigation, for this standard would

undermine the legislative purpose of first encouraging
voluntary actionwithout litigation. Rather, persons subject to
Title VI must be allowed flexibility in modifving employment
svstems and practices to comport with the purposes of Title
VIl. Correspondingly, Title VII must be construed to permit
such voluntary action, and those taking such action should
be afforded the protection against Title V1 liabilitywhich the
Commission is authorized to provide under section 713(b)(1).

(d) Guidelines interpret Title Vil and authorize use of
Section713(bJ)(1). These Guidelines describe the circum-
stances inwhich persons subject to Title VIT may take oragree
upon action to improve emplovinent opportunities of
minorities and women, and describe the kinds of actions they
may take which are consistent with Title VII. These
Guidelines constitute the Commission’s interpretation of
Title VII and will be applied in the processing of claims of
discrimination which involve voluntary affirmative action
plans and programs. In addition, these Guidelines state the
circumstances under which the Commission will recognize
that a person subject to Title VI is entitled to assert that
actions were taken “in good faith, in conformity with, and in
reliance upon a written interpretation or opinion of the
Commission,” including reliance upon the interpretation
and opinion contained in these Guidelines, and therchy
invoke the protection of section 713t of Title VIL

tel Reviewof existing plans recommended . Only aftirmative
action plans or programs adopted in good faith, in conformity
with, and in reliance upon these Guidelines can receive the
full protection of these Guidelines, including the section
713(h)i(1) defense. See § 1608.10. Therefore, persons subject to
Title VIIwho have existing affirmative action plans, programs,
oragreements are encouraged to review themein light of these
Guidelines, to modify them to the extent necessary to comply
with these Guidelines, and to readopt or reatfirm them.
§1608.2  Written interpretation and opinion.

These Guidelines constitute "a written interpretation and
opinion” of the Equal Emplovment Opportunity Commission
as that termis used in section 713D of Title VI of the Civil

2. Congress has also addressed these conditions in other laws,
including the Equal Pay Act of 1963, Pub. L. 88-38. 77 Stat. 56 (19631, as
amended: the other Titles of the Civil Rights Act of 1964, Pub. 1. 88-352,
78 Stat. 241 (1964), as amended: the Voting Rights Act of 1965, Pub. 1.,
89-110, 79 Stat. 437 (1965), as amended: the Fair Housing Act of 1968,
Pub. L. 90-284, Title VII, 82 Stal. 73, 81 t1968), as amended: the
Educational Opportunity Act (Title [X), Pub. L. 92-318. 86 Stat. 373
(1972), as amended: and the Equal Emplovment Opportunity Act of
972, Pub. L. 92-261, 86 Stat. 103 (1972), as amended.

3. Equal Pav Act of 1963:S. Rep. No. 176, 88th Cong., 1st Sess., 1-211963).
Civil Rights Act of 1964: H.R. Rep. No. 914, pt. 2, 88th Cong., 1st Sess.
(197 1. Equal Emplovment Opportunity Act of 1972: H.R. Rep. No.
92-238, 92d Cong.. 1st Sess. (19710 S, Rep. No. 92-415, 92d Cong,., 1st
Sess. (19710, See also, Equal Emplovinent Opportunity Conmumission,
Equal Emplovinent Opportunity Report—1975, Job Patterns for
Women in Private Industrv (1977]: Equal Emplovinent Opportunity
Commission, Minoritics and Women in State and Local Govern-
ment-197511977); United States Commission on Civil Rights, Social
Indicators of Equality for Minorities and Women (19781,

4. Affirmative action often improves opportunities tor all members of
the workforce, as where affirmative action includes the posting of
notices of job vacancies. Similarly, the integration of previously
segregated jobs means that all workers will be provided oppor-
tunities to enter jobs previously restricted. See, eg., EEOC v ATT,
419 F. Supp. 1022(E.0. Pa. 1976), af'd, 556 F.2d 167 (3rd.Cir. 1977), cert.
denicd, 98 S.C1 3145 L1978




Rights Act of 1964, as amended, 42 U.S.C. 2000¢-12(b)(1), and
section 1601.33 of the Procedural Regulations of the Equal
Employvment Opportunity Cominission (29 CFR 1601.30: 42 FR
55,394 (October 14, 1977, Section 713(b)(1) provides:

In any action or proceeding based on any alleged unlawtul
employvment practice, no person shall be subject to any
liability or punishment for or on account of (1) the commission
by such person of an unlawtul employvment practice if he
pleads and proves that the act or omission complained of was
in good faith, in conformity with, and in reliance on any
written interpretation or opinion of the Commission ™. Such
a defense, it established, shall be a bar to the action or
proceeding, notwithstanding that **" after such act or
omission, such interpretation or opinion is modified or
rescinded oris determined by judicial authority to be invalid
or of no legal effect ™°

The applicability of these Guidelines is subject to the
limitations on use set forth in § 1608.11.

§1608.3 Circumstances under which voluntary
affirmative action is appropriate.

(a) Adverse effect. Title VIT prohibits practices, procedures,
or policies which have an adverse impact unless they are
justified by business necessity. In addition, Title VIl
proscribes practices which “tend to deprive” persons of equal
emplovment opportunities. Emplovers, labor organizations
and other persons subject to Title VII may take atficmative
action based on an analysis which reveals facts constituting
actual or potential adverse impact, it such adverse impact is
likely to resalt from existing or contemplated practices.

(th) Effects of prior discriminatory practices. Employers,
labor organizations, or other persons subject to Title VI may
also take aftimative action to correct the effects of prior
discriminatory practices. The eftects of prior discriminatory
practices can be initially identified by a comparison between
the emplover’s work force, or a part thercof, and an
appropriate segment of the labor force.

(¢! Limited labor pool. Because of historic restrictions by
emplovers, labor organizations, and others, there are
circumstances in which the available pool, particularly of
qualified minorities and women, for employment or
promotional opportunities is artificiallv limited. Employers,
labor organizations, and other persons subject to Title VI
may, and are encouraged to take affirmative action in such
circumstances, including, but not limited to, the following:

(1 Training plans and programs, including on-the-joh
training, which emphasize providing minoritics and women
with the opportunity, skill, and expericnce necessary to
perform the functions of skilled trades, crafts, or professions;

(21 Extensive and focused recruiting activity;

(3) Elimination of the adverse impact caused by unvali-
dated selection criteria (see sections 3 and 6, Uniform
Guidelines on Employees Selection Procedures (1978), 43 FR
30,290; 38,297 38,299 (August 25, 1978}

(4) Modification through collective bargainingwhere a
labororganization represents employvees, orunilaterally

where one does not, of promotion and lavoff procedures.

§ 16084 Establishing affirmative action plans.

An affimmative action plan or program under this section
shall contain three elements: a reasonable self analvsis: a
reasonable basis tor concluding action is appropriate; and
reasonable action.

() Reasonable self analvsis. The objective ofa selfanalvsisis
to determine whether emplovinent practices do, or tend to,

exclude, disadvantage, restrict, or result in adverse impact or
disparate treatment of previously excluded or restricted
groups or leave uncorrected the effects of prior discrimi-
nation, and if so, to attempt to determine why. There is no
mandatory method of conducting a self analysis. The
employer may utilize techniques used in order to comply
with Executive Order No. 11246, as amended, and its
implementing regulations, including 41 CFR Part 60-2 (known
as Revised Order 4), or related orders issued by the Office of
Federal Contract Compliance Programs or its authorized
agencies, or may use an analysis similar to thal required
under other Federal, state, or local laws or regulations
prohibiting emplovment discrimination. In conducting a self
analysis, the emplover, labor organization, or other person
subject to Title V1T should be concerned with the effect on its
emplovment practices of circumstances which may be the
result of discrimination by other persons or institutions. See
Griggs v. Duke Power Co., 401 US. 424 (197 1),

(b} Reasonable basis. 1f the self analysis shows that one or
more employment practices: (1) Have or tend to have an

adverse effect on employvment opportunities ol members of

previously excluded groups, orgroupsivhose employvment or
promotional opportunities have been artificially limited, (2}
leave uncorrected the eftects of prior discrimination, or (3)

result in disparate treatment, the person making the self

analysis has a reasonable hasis for concluding that action is
appropriate. 1Uis not necessary that the selfanalysis establish
a violation of Title VH. This reasonable basis exists without
any admission or formal finding that the person has violated
Title VIL and without regard to whether there exists arguable
defenses to a Title VI action.

(¢) Reasonable action. The action taken pursuant to an
affirmative action plan or program must be reasonable in
relation to the problems disclosed by the self analysis. Such
reasonable action may include goals and timetables or other
appropriate emploviment tools which recognize the race, sex,
or national origin of applicants or emplovees. It may include
the adoption of practices which will eliminate the actual or
potential adverse impact, disparate treatment, or effect or
past discrimination by providing opportunities for members
of groups which have been excluded, regardless of whether
the persons benefited were themselves the victims of prior
policies or procedures which produced the adverse impact
or disparate treatment or which perpetuated past
discrimination.

() illustrations of appropriate affirmative action. Aflivma-
tive action plans or programs may include, butare notlimited
to, those described in the Equal Emplovment Opportunity
Coordinating Council "Policy Statement on Affirmative Action
Programs for State and Local Government Agencies,” 41 FR
38,814 (September 13, 1976), reaftirmed and extended to all
persons subject to Federal equal employvment opportunity
laws and orders, in the Uniform Guidelines on Employee
Selection Procedures (1978143 FR 38,290, 38,300 (Aug. 25, 1978).
That statement reads, in relevant part:

when an employer has reason to believe that its selection
procedures have ™™ °*% it should initiate
affirmative steps to remedy the situation. Such steps, whichin
design and execution may be race. color, sex, or ethnic
‘conscious,” include. but are not limited to, the following:

The establishment of a long term goal and short range,
interim goals and timetables for the specific job classifications,
all of which should take into account the availability of
basically qualified persons in the relevant job market;

A recruitment program designed to attract qualified

exclusionary effect

members of the group in question;
A systematic effort to organize work and re-design jobs in
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ways that provide opportunities for persons lacking
Journeyman' level knowledge or skills 1o enter and, with
appropriate training, to progress in a career field;

Revampingselection instruments or procedureswhich
have not yet been validated in order to reduce or eliminate
exclusionary effects on particular groups in particular job
classifications;

Theinitiation of measures designed to assure that members
of the affected group who are qualified to perform the job are
included within the pool of persons from which the selecting
official makes the selection;

A systematic effort to provide career advancement training,
both classroom and on-the-job, to emplovees locked into dead
end jobs; and

The establishment of a system for regularly monitoring the
effectiveness of the particular affirmative action program, and
procedures for making timely adjustments in this program
where effectiveness is not demonstrated.

(2) Standards of reasonable action. In considering the
reasonableness ofa particular affirmative action plan or
program, the Commission will generally apply the following
standards:

(i) The plan should be tailored to solve the problems which
were identified in the self analysis, see § 1608.4(a), supra, and
to ensure that employment systems operate fairly in the
future, while avoiding unnecessary restrictions on appor-
tunities for the workforce as a whole. The race, sex, and
national origin conscious provisions of the plan or program
should be maintained only so long as is necessary to achieve
these objectives.

(ii) Goals and timetables should be reasonably related to
such considerations as the effects of past discrimination, the
need for prompt elimination of adverse impact or disparate
treatment, the availability of basically qualified or qualifiable
applicants, and the number of employment opportunities
expected to be available.

(d) Written or unwritten plans or programs—1) Written

plans required for 713(bi1) Protection. The protection of

section 713(b) of Title Vil will be accorded by the Commission
to a person subject to Title VIl only if the self analvsis and the
affirmative action plan are dated and in writing, and the plan
othenvise meets the requirements of Section 713(b)(1). The
Commission will not require that there be anyv written
statement concluding that a Title VII violation exists.

(2) Beasonable cause determinations. Where an affirmative
action plan or program is alleged to violate Title VII, or is
asserted as a defense to a charge of discrimination, the
Commission will investigate the charge in accordance with its
usual procedures and pursuant to the standards set forth in
these Guidelines, whether or not the analysis and plan are in
writing. However, the absence of a written self analysis and a
written affirmative action plan or program may make it more
difficult to provide credible evidence that the analvsis was
conducted, and that action was taken pursuant to a plan or
program based on the analysis. Therefore, the Commission
recommends that such analyses and plans be in writing.

§1608.5 Affirmative action compliance programs under
Executive Order No. 11246, as amended.

Under Title VII, affirmative action compliance programs
adopted pursuant 1o Executive Order No. 11246, as amended,
and its implementing regulations, including 41 CFR Part 60-2
(Revised Order 4), will be considered by the Commission in
light of the similar purposes of Title VII and the Executive
Order, and the Commission’s responsibility under Executive
Order No. 12067 to avoid potential conflict among Federal
equal employment opportunity programs. Accordingly, the

Commission will process Title VII complaints involving such
affirmative action compliance programs under this section.

(a) Procedures for review of Affirmative Action Compliance
Programs. If adherence to an affirmative action compliance
program adopted pursuant to Executive Order No. 11246, as
amended, and its implementing regulations, is the basis of a
complaint filed under Title V11, or is alleged to be the
justification foranactionwhich is challenged under Title VI,
the Commission will investigate to determine:

(1) Whether the affirmative action compliance programivas
adopted by a person subject to the Order and pursuant to the
Order, and (2) whether adherence to the program was the
basis of the complaint or the justification.

(1) Programs previouslv approved. 1f the Commission
makes the determination described in paragraph (a) of this
section and also finds that the affirmative action program has
been approved by an appropriate oflicial of the Department of
Labor orits authorized agencies, oris part ofa conciliation or
settlement agreement or an order of an administrative
agency, whether entered by consent or after contested
proceedings brought to enforce Executive Order No. 11246, as
amended, the Commission will issue a determination of no
reasonable cause.

(2} Program not previouslv approved. If the Commission
makes the determination described in paragraph (a), of this
section but the program has not been approved by an
appropriate official of the Department of Labor or its
authorized agencies, the Commission will: (i) Follow the
procedure in § 1608.10(a) and review the program, or (ii) refer
the plan to the Department of Labor for a determination of
whetheritis to be approved under Executive Order No. 11246,
as amended, and its implementing regulations. If, the
Commission finds that the program does conform to these
Guidelines, or the Department of Labor approves the
affirmative action compliance program, the Commission will
issue a determination of no reasonable cause under
§1608.10(a).

(b) Reliance on these guidelines. In addition, if the
affirmative action compliance program has been adopted in
good faith reliance on these Guidelines, the provisions of
section 713(hi1) of Title VIl and of § 1608.10th), below, may be
asserted by the contractor.

§ 1608.6  Affirmative action plans which are part of
Commission conciliation or settlement agreements.

ta) Procedures for review of plans. If adherence to a
conciliation or settlement agreement executed under Title VII
and approved by a responsible otficial of the EEOC is the basis
of a complaint tiled under Title VII, or is alleged to be the
justification for an action challenged under Title VI, the
Commission will investigate to determine: (1) Whether the
conciliation agreement or settlement agreement was
approved by a responsible official of the EEOC, and
(2) whether adherence to the agreement was the basis for the
complaint or justification. If the Commission so finds, it will
make a determination of no reasonable cause under
§ 1608.10() and will advise the respondent of its right under
section 713(hi(1) of Title VII to rely on the conciliation
agreement.

(b) Reliance on these guidelines. In addition, if the
atfirmative action plan or program has been adopted in good
faith reliance on these Guidelines, the provisions of section
713th)iMof Title VIT and of § 1608.10(h), below, may be asserted
by the respondent.




§ 1608.7 Affirmative action plans or programs under State
or local law.

Affirmative action plans or programs executed by
agreement with state or local government agencies, or hy
order of state or local governiment agencies, whether entered
by consent or after contested proceedings, under statutes or
ordinances described in Title VI, will be reviewed by the
Commission in light of the similar purposes of Title VI1 and
such statutes and ordinances. Accordingly, the Commission
will process Title VII complaints involving such afficmative
action plans or programs under this section.

(al Procedures Jor review of plans or programs. If

adherence to an affirmative action plan or program executed
pursuant 1o a state statute or local ordinance described in
Title VIT is the basis of a complaint filed under Title VIl or is
alleged to be the justification for an action which is
challenged under Title VIEL the Commissionwill investigate to
determine: (1) Whether the atficmative action plan or program
was executed by an emplover, labor organization, or person
subject to the statute or ordinance, (2) whether the agreement
was approved by an appropriate oflicial of the state or local
government, and (3)whether adherence to the plan or
program was the basis of the complaint or justification.

L1 Previouslv Approved Plans or Programs. If the Commis-
sion finds the facts described in paragraph (@) of this section,
the Commission will, in accordance with the “substantial
weight” provisions of section 706 of the Act, find no
reasonable cause where appropriate.

(2} Plans or Programs not previousiv approved. the plan or

program has not been approved by an appropriate official of

the state orlocal government. the Commission will follow the
procedure of § 1608.10 ol these Guidelines. Nthe Commission
finds that the plan or program does conform to these
Guidelines, the Commission will make a determination of no
reasonable cause as set forth in § 1608.10(a).

(thy Beliance on these guidelines. In addition, it the
aftirmative action plan or program has been adopted in good
faith reliance on these Guidelines, the provisions of section
71311 and § 1608.10(bl. below, mav be asserted by the
respondent.

§$ 1608.8  Adherence to court order.

Parties are entitled to rely on orders of courts of competent
jurisdiction. 1f adherence to an Orvder of a United States
District Court or other court ofcompetent jurisdiction,
whether entered by consent or after contested litigation, in a
case brought to enforce a Federal, state, or local equal
emploviment opportunity law or regulation, is the basis of a
complaint filed under Title VIL oris alleged to be the
justiication toran actionwhichis challenged under Title VIT,
the Commission will investigate to determine: () Whether
such an Order exists and (bl whether adherence to the
aftirmative action plan which is part of the Order was the
basis of the complaint or justitication. 1f the Conunission so
tinds, itwillissue a determination of no reasonable cause. The
Commission interprets Title VI to mean that actions taken
pursuant to the direction of a Court Order cannot give rise to
liability under Title VII

5 1608.9

agencies.

Reliance on directions of other governiment

When a charge challenges an atfirmative action plan or
program, or when such a plan or program is raised as
justification tor an emplovment decision, andwhen the plan

or programivas developed pursuant to the requirements of a
Federal or state law or regulation which in part seeks to
ensure equal employment opportunity, the Commission will
process the charge in accordance with § 1608.10la). Other
agencieswith equal employment opportunity responsi-
bilities may apply the principles of these Guidelines in the
exercise of their authority.

$ 1608.10  Standard of review.

() Affirmative action plans or programs not specificallv
relving on these guidelines. If, during the investigation of a
charge of discrimination filed with the Commission, a
respondent asserts that the action complained of was taken
pursuant to and in accordance with a plan or program of the
tvpe described in these Guidelines, the Commission will
determine whether the assertion is true, and if so, whether
such a plan or prograrn conforms to the requirements of
these Guidelines. 1t the Commission so finds, it will issuc a
determination of no reasonable cause and, where appro-
priate, will state that the determination constitutes awritten
interpretation or opinion of the Commission under section
713(bi(11 This interpretation may be relied upon by the
respondent and asserted as a defense in the event that neww
charges involving similar facts and circumstances are
thercafter filed against the respondent, which are based on
actions taken pursuant to the atfirmative action plan or
program. If the Commission does not so find, itwill proceed
with the investigation in the usual manner.

(b Reliance onthese guidelines. Wa respondent asserts that
the action taken was pursuant to and in accordance with a
plan or programwhichwas adopted orimplemented in good
faith, in conformity with, and in reliance upon these
Guidelines, and the selt analvsis and plan are in writing, the
Commissionwill determinewhether such assertion is true. If
the Commission so finds, it will so state in the determination
of no reasonable cause and will advise the respondent that:

(1 The Commission has found that the respondentis
entitled to the protection of section 713MN D of Title VI and

(21 That the determination is itself an additional written
interpretation or opinion of the Conumission pursuant to
section 713(h .

$1608.11  Limitations on the application of these
guidelines.

() No determination of adequacy of plan or program.
These Guidelines are applicable only with respect to the
circumstances described in § 1608.1(d), above. They do not
apply to, and the section 713001 defense is not available for
the purpose of, determining the adequacy of an afficmative
action plan or program to eliminate discrimination. Whether
an emplover who takes such affirmative action has done
enough to remedy such discrimination will remain a
question of fact in each case.

(h Guidelines inapplicable in absence of affirmative action.
Where an affivmative action plan or program does not exist, or
where the plan or program is noi the basis of the action
complained of, these Guidelines are inapplicable.

(¢l Carrency of plan or program. Under section 713((1),

persons may rely on the plan or program only during the time
when it is current. Currency is related to such factors as

progress in correcting the conditions disclosed by the self
analysis. The curreney of the plan or program is a question of

fact to be determined on a case by case basis. Programs
developed under Exceutive OrderNo. 11246, as amended, will
be decmed current in accordancewith Department of Labor
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regulations at 41 CFR Chapter 80, or successor orders or
regulations.

§1608.12 Lqual employment opportunity plans adopted
pursuant to section 717 of Title VIIL

It adherence to an Equal Emplovment Opportunity Plan,
adopted pursuant to Section 717 of Title VII, and approved by
an appropriate official of the U.S. Civil Service Commission, is
the basis of a complaint filed under Title VII, oris alleged to be
the justification for an action under Title V11, these Guidelines
will applyina manner similar to that set forthin § 1608.5. The
Commission will issue regulations setting forth the
procedure for processing such complaints.

[FR Doc. 79-2025 Filed 1-18-79; 8:45 am]

Issuance of Interpretation and Opinion

The Commission’s new Guidelines on Aftirmative Action
contemplate that in instances where a charge of discrimi-
nation has been filed and the Commission finds that the
treatment complained of occurred as a result of affirmative
action procedures consistent with its Guidelines on
Affirmative Action. the Commission will issue a determina-
tion of no reasonable cause. This determination may contain
language stating that itis "awritten interpretation or opinion

of the Commission” within the meaning of Section 713(b)(1) of

Title VII of the Civil Rights Act of 1964, as amended. The
respondent in such 4 case may rely upon this determination
as a defense to any subsequent complaints of discrimination
which involve similar facts and circumstances, if the
subsequent actions complained of were also taken by the
respondent under its affirmative action procedures.

Suchlanguagewill also appearin no-cause determinations
whenever the Commission tinds that the action complained
of occurred pursuant to an affirmative action plan adopted in
good faith compliance with, and reliance upon, the
Commission’'s Guidelines on Affirmative Action.

The Commission's procedural regulations are accordingly
revised to include this specific type of no-cause finding as
a type of “written interpretation or opinion of the
Commission.”

Signed at Washington, D.C. this 16th day of January 1979.

For the Commission.

E1.EANOR HOLMES NORTON,
Chair

Therefore, 29 CFR 1601.33 is amended to read as follows:

§ 1601.33 Issuance of interpretation or opinion.

Only the following may be relied upon as a "written
interpretation or opinion of the Commission” within the
meaning of Section 713 of Title VII:

{a} A letter entitled "opinion letter” and signed by the
General Counsel on behalf of the Commission, or

(b Matter published and specifically designated as such in
the FEpERALREGISTER, including the Commission’s Guidelines
on Affirmative Action, or

(c) A Commission determination of no reasonable cause,
issued under the circumstances described in § 1608.10(a) or
(b) of the Commission’s Guidelines on Affirmative Action 29
CFR Part 1608, when such determination contains a
statement that itis a "written interpretation or opinion of the
Commission.”




Appendix B

The original policy statement, “Affirmative
Action Programs for State and Local
Government Agencies,” which was issued
August 26, 1976, by the Equal Employment
Opportunity Coordinating Council, was
expanded upon for the guidelines later
issued by the Equal Employment
Opportunity Commission, which replaced
the Coordinating Council in 1978. This
statement is reprinted from the Federal
Register, document 76-26675.




The Equal Employment Opportunity Coordinating Council
was established by Act of Congress in 1972, and charged with
responsibility for developing and implementing agreements
and policies designed, among other things, to eliminate
conflict and inconsistency among the agencies of the Federal
government responsible for administering Federal law
prohibiting discrimination on grounds of race, color, sex,
religion, and national origin. This statement is issued as an
initial response to the requests of a number of State and local
officials for clarification of the Government's policies
concerning the role of affirmative action in the overall equal
emplovment opportunity program. While the Coordinating
Council’'s adoption of this statement expresses only the views
of the signatory agencies concerning this important subject,
the principles set forth below should serve as policy guidance
for other Federal agencies as well.

1. Equal emplovment opportunity is the law of the land. In
the public sector of our society this means that all persons,
regardless of race, color, religion, sex, or national origin shall
have equal access to positions in the public service limited
only by their ability to do the job. There is ample evidence in
all sectors of our society that such equal access frequently has
been denied to members of certain groups because of their
sex, racial, orethnic characteristics. The remedy for such past
and present discrimination is twotold.

On the one hand, vigorous enforcement of the laws against
discrimination is essential. But equally, and perhaps even
more important, are affirmative, voluntary efforts on the part
of public employers to assure that positions in the public
service are genuinely and equally accessible to qualified
persons, without regard to their sex, racial or ethnic
characteristics. Without such efforts equal emplovment

opportunity is no more than a wish. The importance of

voluntary affirmative action on the part of emplovers is
underscored by Title VII of the Civil Rights Act of 1964,
Executive Order No. 11246, and related laws and regula-
tions—all of which emphasize voluntary action to achieve
equal emplovment opportunity.

As with most management objectives, a svstematic plan
based on sound organizational analysis and problem
identification is crucial to the accomplishment of atfirmative
action objectives. For this reason, the Council urges all State
and local governments to develop and implement results
oriented affirmative action plans which deal with the
problems so identified.

The following paragraphs are intended to assist State and
local governments by illustrating the kinds of analvses and
activities which may be appropriate for a public emplover's
voluntaryv affirmative action plan. This statement does not
address remedies imposed after a finding of unlawful
discrimination.

2. Voluntary atfirmative action to assure equal emploviment
opportunity is appropriate at any stage of the employvment
process. The first step in the construction of any atfirmative
action plan should be an analysis of the employer's work
force to determinewhether percentages of sex, race orethnic
groupsinindividualjob classifications are substantially
similar to the percentages of those groups available in the
work force in the relevant job market who possess the basic
job related qualifications.

When substantial disparities are found through such
analyses, each element of the overall selection process should
be examined to determine which elements operate to
exclude persons on the basis of sex, race, or ethnic group.
Such elements include, but are not limited to, recruitment,
testing, ranking, certification. interview, recommendations
for selection, hiring, promaotion, etc. The examination of each
element of the selection process should at & minimum

include a determination ofits validity in predicting job
performance.

3. When an employer has reason to believe that its selection
procedures have the exclusionary etfect described in
paragraph 2 above, it should initiate affirmative steps to
remedy the situation. Such steps, which in design and
sxecution may be race. color, sex or ethnic “"conscious,”
include, but are not limited to, the following:

The establishment of a long term goal, and short range.
interim goals and timetables for the specific job classitications,
all of which should take into account the availability of
basically qualificd persons in the relevant job market;

A recruitment program designed to attract qualified
members of the group in question;

A svstematic effort to organize work and re-design jobs in
ways that provide opportunities for persons lacking
“journevman' level knowledge or skills to enter and, with
appropriate training, to progress in a career field:

Revamping selectioninstruments or procedureswhich
have not yvet been validated in order to reduce or eliminate
exclusionary effects on particular groups in particular job
classifications;

The initiation of measures designed to assure that members
of the affected group who are qualified to perform the job are
included within the pool of persons fromwhich the selecting
ofticial makes the selection:

Asvstematic effort to provide career advancement training,
both classroom and on-the-job, to emplovees locked into dead
end jobs; and

The establishment ot a svstem for regularly monitoring the
effectiveness of the particular affirmative action program, and
procedures for making timely adjustments in this program
where effectiveness is not demonstrated.

4. The goal of any affirmative action plan should be
achievement of genuine equal employvment opportunity for
all qualified persons. Selection under such plans should be
based upon the abilitv of the applicant(s) to do thework. such
plans should not require the selection ot the unqualified, or
the unneeded, nor should they require the selection of
persons on the basis of race, color, sex, religion or national
origin. Moreover, while the Council believes that this
statement should serve to assist State and local emplovers, as
well as Federal agencies, it recognizes that affirmative action
cannot be viewed as a standardized program which must be
accomplished in the same way at all times in all places.

Respectfully submitted,

Harotn R Tyieg, v,
Deputy Attorney General and
Chairman of the
Lqual Emploviment Coordinating Council.

MicAEL H. Moskow,
Under Secretiary of Labor.

Erraen BENT Watst,
Acting Chairman,
Equal Emploviment Opportunity Commission.

HaMPTON,
Chairman,
Civil Service Conimission.

ARTHUR E. FLEMMING,
Chairman,
Commission on Civil Rights.

RICHARD ALBRECIHT,
General Counsel,
Department of the Treasurv.
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