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INTRODUCTORY NOTE 

Pretrial Release: A National Evaluation of Practices and Outcomes 
presents the results of a national study. An Introduction provides a 
brief history of pretrial release practices and describes the overall 
evaluation. The detailed findings, conclusions and recommendations of 
the study appear in three volumes: 

• Release Practices and Outcomes: An Analysis of Eight 
Sites analyzes the ways that defendants secure release 
pending trial as well as the extent and correlates of 
pretrial criminality and failure-to-appear. 

• The Impact of Pretrial Release Programs: A Study of 
Four Jurisdictions examines the extent to which program 
activities result in different release outcomes or 
changed defendant behavior during the pretrial period. 

• Pretrial Release Without For-mal Programs considers the 
nature of release decision-making in selected jurisdictions 
that - ~ck pretrial release programs, because such 
programs either were never established or lost their 
funding. 

Each of these volumes is self-contained and can be read singly or in 
conj uncti on \,/ith other vol urnes. The Introduction prov; des background 
material pertinent to all of them. . 

A summary of the evaluation is also available. Entitled Summary and 
Policy Analysis~ it provides a nontechnical discussion of the key features, 
findings and recommendations of the overall research effort. 

Additionally, fourteen working papers have been prepared. Twelve 
of the working papers discuss the pretrial release practices in the 
individual jurisdictions studied; the remaining papers present detailed 
analyses of defendant outcomes for the two pilot test sites. Important 
findings from the various working papers have been included in the relevant 
va 1 urnes of the study. 
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INTRODUCTION 

A. Assessment of Present Pretrial .Release Practices 

In recent years, pretrial release practices have been of increasing 

concern to policy makers and the general public. In a February 1981 speech, 

Chief Justice t~arren E. Burger commented on the II startling amount of crime 

committed by persons on release awaiting trial" and suggested that bail 

release Jaws include "th~ crucial element of future dangerousness based on 

a combination of the particular crime and past record, to deter crime-while­

on-bail. III 

Similar sentiments have aiso been expressed by members of the executive 

and legislative branches. In 1979 former Attorney General Grlffln Bell 

observed that the criminal justice system releases too many people who en­

danger the public, and Senator Edward Kennedy described bail practices as 
? 

posing lIan unnecessary threat to the safety of the community. 11-

Concerns about release practices have been expressed by various 

criminal justice officials at the local level as well. For example, a 

1979 survey of prosecutors found that almost 80 percent of them considered 

the reduction of crime on bail lI absolutely essential ll or livery important. 1I 

Apditionally, more than one-third of the prosecutors rated this an area 

of II serious unmet need ll in their jurisdictions. 3 

The general public also shares this distress about release practices. 

In a 1978 public opinion survey, 37 percent of the resp()ndents considered 

it a "serious problem which occurs oftenll for courts to grant bail to 

persons previously convicted of a serious crime. This concern was shared 

by various population subgroups, defined by ethnicity, 'income and self­

described classifications of liberal, moderate and conservative. From 

33 perc~nt to 42 percent of each subgroup viewed the problem as a serious 

-1-
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one, occurring often. 4 This dissatisfaction was expressed within a con­

text of low public confidence in State and local courts; the public re­

ported gre~ter confidence in the medical profession, police, business 

and public schools than in the courts. 

Another indication of public discontent is provided by newspaper 

coverage.of release practices. Hardly a month passes in any major city 

in the country without a story about someone who was arrested for a 

serious crime while h~aiting trial on another charge. Occasionally, an 

individual defendant·s release situation will receive national attention. 

This occurred when the "Son of Sam" was arrested in 1977 in connection 

with a series of murders in the New York City area. Although not released 

pending trial, he had been found eligible for release, based on criteria 

then in use by the local pretrial program (e.g., he had a steady job and 

stable residence).' When Mayor Abraham Beame of New York cited this in a 

press conference and suggested the need for revised release procedures, 

newspapers around the country reported the event. 

The widespread dissatisfaction with release practices has developed 

over several years. Th'us, an understanding of the current situation is 

aided by a short historical review. Because the last two decades have 

seen major changes in release practices, the period before 1960 is, 

summarized m9re briefly than later years. 

B. Release Practices Before 1960 

As developed in the United States, pretrial r(fease practices 
5 :;: 

modified those that had evolved in Eng'land over many centuries. Prior 

to 1000 A.~" traveling judges administered justice during visits which 

might be several years apart. Local sheriffs were responsible for the 

administration of justice until the judges arrived. Rather t~an incur 
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the expense of imprisoning a defendant in the atrocious and insecure 

facilities available, the sheriff would often release the person into the 

custody of ~a surety, usually a friend or relative of the accused. The 

surety was responsible for delivering the defendant to the judge when 

required. If the defendant escaped, the surety had to appear before the 

judge. Although in earliest times the surety could have been made to 

suffer the punishment of the escaped prisoner, it soon became common for 

the surety to merely forfeit property instead. 

Bail practices were first articulated in law in the Statute of West­

minster I of 1275, which established the crimes that were bailable upon 

presentation of sufficient sureties and those that were not. Gradually, 

discretion in setting bail came to rest with the judges of the lower 

courts, rather than with the sheriffs. Moreover, unlike the earlier, 

unbridled discretio~ of the sheriffs, the judges· actions were con-

strained by statutes and by common law considerations of the type of 

case, character of the defendant and risk of flight. 

In 1688, the English Bill of Rights included a provision forbidding 

excessive bail. The United States Bill of Rights contains a similar 

provision in the Eighth Amendment to the Constitution: "Excessive bail 

shall not be required." This is but one example of the way the United 

States adopted many of the bail practices which had been prevalent 

during the period of English colonial rule. 

The Judiciary Act of 1789, passed before the adoption of the 

Eighth Amendment, guaranteed a right to bail in ~ll noncapital criminal 

cases and made,bail dhcretionary in capital cases, depending upon 

"the nature and cif'cumstances of the offense, and of the evidence and 

usages of law. 1I Most States incorporated similar bail provisions into 

their laws. 
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In 1789, a vast array of crimes were capital offenses, including at 

the Federal level robbery and counterfeiting, as well as murder, treason 
. , 

and piracy.~ State law was equally harsh. In 1837, North Carolina defined 

as capital such crimes as burglary, assault with intent to kill, arson, 

stealing ba,nk notes, and being an accessory to murder, robbery, burglary, 

arson or mayhem. 6 

During the nineteenth century, legislatures greatly reduced the 

scope of the death penalty. Since this occurred without any explicit 

changes in the bail laws, many more defendants became eligible for bail 

as a matter of statutory right. Interestingly, penal reforms did not 

cause imbalances regarding bail in England, because magistrates there had 

always had discretionary authority to grant or deny release on bail in 

all cases. 7 It was only in the United States that such discretion had 

been limited solely to capital cases. 

A second niujor development of the nineteenth century was the rise 

of commercial bondsmen, replacing personal sureties. As explained by 

Roscoe Pound and Felix Frankfurter: 8 

[E]mphasis on the individual's ab~olute right to bail 
led to practical difficulties in a large country whose 
frontier territories beckoned invitingly to those with 
a dim view of their chances for acquittal .... [S]ince 
private sureties could not effectively conduct nation­
wide searches for their itinerant charges, their promise 
to produce the accused gradually became a promise merely 
to pay money should the accused fail to appear. This 
development ushered in the professional bondsman who salt' 
an opportunity for financial gain. In return for the 
payment of a fee, the bondsman would post a bond on be­
half of the accused. 

Forrest Dill observes th&t commercial suretyship was not easily 

assimilated within the traditional legal doctrine of bail, which had 

presupposed a personal relationship between the defendant and the surety.9 

Ney,ertheless, by the time the twentieth century began, commercial bondsmen 
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played a vital role in the pretrial release process. Indeed, in most 

cases it was the bondsman, rather than a public official, who decided 

whether a defendant would be freed pending trial. As Federal Judge J . 

Skelly Wright exp1ained: 10 

[TJhe professional bondsmen hold the keys to the jail 
iiI'; thei r pockets. They determi ne for whom they wi 11 

"act as surety-who in the"j r judgment is a good ri sk. 
The bad risks, in the bondsmen's judgment, and the 
ones who are unable to pay the bondsmen's fees, remain 
in jail. The court and the commissioner are relegated 
to the relatively unimportant chore of fixing the amount 
of bail. 

Besides their ability to affect release outcomes, bondsmen determine 

whether a defendant will have a financial incentive to appear for court. 

Such an incentive can only be provided by the collateral requirement~ 

imposed by the bondsman, since the initial fee paid to the bondsman 

is never returned. If no collateral is demanded, there is no pecuniary 

risk fo~ the defendant, and thus no greater financial incentive to appear 

for court under a high bond than a low one. Consequent1y,the judge set­

ting a bond does not decide, or even know, whether a higher bond will 

give a defendant a greater incentive to appear for court.;!l1 

In addition to criticism of the ,delegation of release authority to 

cornmei~cial bondsmen, the bond system has been attacked as inherently 

unfair to poor persons. As early as 1832 Alexis De Tocqueville observed: 12 

[C]riminal procedure of the Americans has only two means 
of action-committal and bai1 .... It is evident that a 
legislation of this kind is hostile to the poor man, and 
favorable only to the rich. The poor man has not always 
a security to produce •... and if he is obliged to wait 
for justice in prison, he is speedily reduced to distress. 

Despite. occasional nineteenth century comments questioning the bail 

system, it was not until the 1920's that major studies began systematically 

documenting reasons for concern. In the most detailed of0these early 

-----~ 
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analyses~ published in 1927, Arthur Beeley critiqued Chicago's bail 

system. He concluded that bondsmen had too great a role and reported 

some abuse~ by them (e.g., failure to pay forfeitures). He found little 

use of alternatives to bail, such as release on recognizance without 

security or issuance of a summons in lieu of taking the defendant into 

custody .. Moreover, he notel the appalling conditiol'ls of the jail and 

that one-third of the defendants jailed prior to disposition o"f their 

cases were not convicted. He also found that bail was set primarily on 

the basis of the offense charged and observed that, as a result, the 

system was 1l1 ax with those with whom it should be stringent and stringent 

with those with whom it could safely be less severe." On the whole, 

Beeley concluded that "in too many instances, the present system ... neither 

guarantees security to society nor safeguards the right of the accused.,,13 

Almost thirty years passed before 0ther major analyses of the bail system 

:occurred. In the mid-1950's, Caleb Foote led two studies of bail practices 

in Philadelphia and New York City. Findings were similar to Beeley's: 

posting bail was the predominant way to secure release; the alleged offense 

was the most important factor affecting bail amount; bondsmen had a key 

role in the release process; jail conditions were terrible; and many jailed 

(~i 

defendants were not found guilty of the charges against them. Moreover, 

the Philadelphia study was the first to (rQserve that jailed defendants, 

when compared with those released on bail, were more likely to be0con­

vi ctec:! and. once convi cted, more 1 ike ly to rE:':-cei ve pri son sentences. 14 

Throughout the first sixty years of this century, scandals involving 
" 

. the bOl)d system recurred. In the New York City area alone there v.Jerc:: 

four full-scale grand jury investigations of bondsmen between 1939 and 

1960. Indianapolis, Cleveland, Cincinnati, Pittsburgh, Philadelphia, 

Chicago,Houston and many other cities also experienced difficulties,I5 

\ 
\ 
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Among the problems disclosed were: 

'Iii th 

• the infiltration of criminals and organized crime into the 
bonding business; 

• payoffs by bondsmen to police offl'cers d an court officials; and 
• failure to collect on forfeited bonds. 

Corr~Pt bail practices were not the only reason for dissatisfaction 

the bond system. Foote's study of New York City had shown that 

some defendants could not a' 1 b r lse even ow ail amounts and that defendants' 

financial means were often not considered when bail was set. This led 

him to sugg~st that the money bail system might be unconstitutional to 

the extent that it involved amounts beyond the defendant's ability to 
16 

pay. Such an argument rests on an interpretation that the "excessive bail" 

precluded by the Eighth Amendment refers to an amount "more than the 

defendant can pay," rather than an amount exceeding "what is customary or 

reasonable in the situation without regard to the defendant's financial 
situation.,,17 

Since the Supreme Court has never provided a definitive interpretation 

of the Eighth Amendment, the constitutionality of various aspects of the 

bail system has never been·tested. As Wayne Thomas has observed, the 

Eighth Amendment raises at least three different questions:18 

(~) ~1ust bail be allowed in every case, or is it 
slmply not,to be e'xc~ssive when it is available? 
(~) .Even lf not.aval1able in certain historically 
dlst~nct ~ategorleS such as capital cases, is bail 
requlred ln all other cases? (3) How is excessive­
ness to be determined? Does this mean exce~sive as 
compared to ot~er crimes and defendants of the same 
type, or does lt mean excessive as to the amount 
that this particular defendant can pay? 

The two major Supreme Court cases on bail in the Federa 1'. system, both 

decided in the same term (1951-52), are not definitive and·to some extent 
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have increased, rather than abated, controversy about the meaning of the 

Eighth Amendment. As part of the opinion in Carlson v. Landon, a case 

involving1four al"ien Communists who claimed that they were entitled to 
19 

bail pending a hearing on deportation charges, the Court stated: 

The bail clause was lifted with slight changes from 
the English Bill of Rights Act. In England that clause 
has never been thought to accord a right to bail in ~ll 
cases, but merely to provide that bail shall not be 
excessive iM those cases where it is proper to grant 
bail. When this clause was carried over into our Bill 
of Rights, nothing was said that indicated any different 
concept. The Eighth Amendment has not prevented Congress 
from defining the classes of cases in which bail shall 
be allowed in this country. Thus in criminal cases bail 
is not compulsory where the punishment may be death .... 
[IJndeed, the very language of the Amendment fails to say 
all arrests must be bailable. 

In Stack v. Boyle, a case where twelve defendants aVlaiting trial on 

Smith Act conspiracy charges sought to have their bails of $50,000 each 
20 

lowered, the Court agreed that the bails had not been set properly: 

From the passage of the Judiciary Act of 1789 ... to 
the present Federal Rules of Criminal Procedure .. . 
federal law has unequivocally provided that a person 
arrested for a non-capital offense shall be admitted 
to bail. This traditional right to freedom before 
conviction permits the unhampered preparation of a 
defense, and serves to prevent the infliction of 
punishment prior to conviction. Unless this right 
to bail before trial is preserved, the presumption of 
innocence, secured only after centuries of struggle, 
would lose its meaning. 

The right to release before trial is conditioned upon 
the accused'3 giving adequate assurance that he will 
stand trial and submit to sentence if found guilty ... 
Like the ancient practice of securing the oaths of 
responsible persons to stand as sureties for the 
accused, the modern practice of requiring a bail 
bond or the de'posit of money subject to forfeiture 
serves as an additi ona 1. assurance of the presence of 
an accused. Bail set at a figure higher than an 
amount reasonably calculated to fulfill this purpose 
is 'e~cessive' under the Eighth Amendment ... 

-9-

Since the function of bail is limited, the fixing of 
bail for any individual defendant must be based upon 
standards relevant to the purpose of assuring the 
presence of that defendant. 

A dissenting opinion to the same case discussed the philosophy behind 

the American bail system: 21 

The practice of admission to bail, as it has evolved 
in Anglo-American law, is not a device for keeping 
persons in jail upon mere accusation until it is found 
convenient to give them a trial. On the contrary, the 
spirit of the procedure is to enable them to stay out 
of jail until a trial has found them guilty ... 

Congr~ss has ..• [provided bailJ ... standards, stating 
that ... the amount thereof shall be such as in the 
judgment of the commissioner or court or. judge or 
jus~ice will insure the presence of the defendant, 
havlng regard to the nature and circumstances of the 
offense charged, the weight of the evidence against 
him, the financial ability of the defendant to give 
bail and the character of the defendant./I 

Thus, by the end of the 1950's, the Supreme Court had decided two cases 

dealing with bail, but these cases had not provided unambiguous guidance 

concerning appropriate bail practices. Also by that time several studies had 

identified major problems with the bail system and, as a result, there existed 
I 

a sma 11 group of pers.cns who supported changed bail procedures. On the whole, 

however, the bail system operated much as it had since the nineteenth century. 

C. Release Practices Since 1960 

By 1960 there was growing dissatisfaction with the bond system, and 

that year a private individual took the action needed to introduce what 

became a major reform in bail practices. When Louis Schweitzer, a wealthy 

New York industrialist, visited the 'Brooklyn House of Detention, he was 

appalled by the large number of defendants jailed pending trial because 

they could not afford bail. He later learned that, although the detain-

ees were not commonly sentenced to jailor prison terms when their cases 

were tried, they spent an average of more than a month in jail before 
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trial. To assist defendants who were tOQ ~oor to post bail, Schweitzer 

created the Vera Foundation (later the Vera Institute of Justice,), endowed 

it with $25,000, and hired social worker Herbert Sturz as director. 

Although Vera initially considered establishing a revolving bail 

fund for indigent defendants, it soon concluded that this would only 

perpetuate reliance on money as the criterion for release. Consequently, 

Vera sought instead to increase the number of defendants released on 

their own recognizance, or "pretrial parole," without financial consider-

ations. The resulting Manhattan Bail Project tested the hypothesis that 

defendants with strong community ties would appear for court and not flee 

the jurisdiction. 

Using students from the New York University Law School, Vera--in 

cooperation with the Criminal Court in Manhattan--interviewed defendants 

prior to their release hearing, contacted references to verify the 

information obtained, and rated defendants on a "point scale." Defendants 

who scored a sufficient number of points for such factors as employment 

status, length of residence at current address, and extent of local 

family contacts were deemed good risks for release and eligible for 

own recognizance (OR) release. 

In Vera's initial test, recommendations were provided to the court 

only for certain randomly selected defendants. The remaining defendants 

comprised a "control group" against \~hich the .impact of the Vera experiment 

could be measured. An early study showed that OR release had been granted 

to 60 percent of the experimental cases and only 14 percent of the 
')2 

controls.~ The failure-to-appear rate was quite low for the experimental 

cases. Of 3,505 defendants granted OR release at Vera's recommendation 

over a three-yea~ period, only 1.6 percent failed to appear in court. 23 
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The Vera experiment, which soon expanded its operations, was widely 

acclaimed as a major success and spurred increased interest in bail reform. 

In the mid-)960's two national conferences were convened to consider the 

problems of bail. The 1964 conference, The National Conference on Bail 

and. Criminal Justice, was attended by more than 400 judges, defense 

attorneys, prosecutors, prison officials, police officers and bondsmen. 

Every State except Alaska was represented at the three-day session, which 

discussed specific release alternatives, based largely on the experience 

of the Manhattan Bail Project. The second conference, called an Institute 

on the Operation of Pre-Trial Release P . t rOJec s, h'':'S attended by approximately 

300 persons already involved in local bail reform efforts around the country. 

This two-day gathering focused on exchanging ideas and evaluating the 

various~bail reform undertakings. 24 

At.aboutthe ~ame time, the Subcommittee on Constitutional Rights of 

the Senate Judiciary Committee held hearings on bills to reform Federal 

bail practices. The result wa~ the Federal Bail Reform Act of 1966, the 
\\ 

first major legislation concer~i;qg national bail pol icy since the Judiciary 

Act of 1789. The Bail Reform Act re~uires that defendants in non-capital 

cases be released on their personal recognizance unless this would not 

reasonably assure their app:arance in court. When personal recognizance 

is not apprOved, judicial officers can impose release conditions. How­

ever, such conditions must be the' least restrictive ones deemed nec­

essary to prevent flight; money bond can be set only if nonfinancial re-

lease is considered unlike.ly t·o assure the d f d e en ant's appearance for 
trial. 25 

Following the Federal e~am~le, many States also revised their bail 

laws. Besides an increase ,in own recogn,·zance 1 . re ease, these legislative 
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changes resulted in experimentation with a variety of other release options. 

In 1963 Illinois established the IITen Percent Deposit Plan. 1I This permits 

a defendan~ to secure release upon payment of the 10 percent bonding fee 

to the court, rather than to the bondsman. Moreover, most of the fee 

pai"d to the court, unlike the fee paid to a bondsman, is refunded to the 

defendant" upon completion of the case; the court retains only a s~all 

service fee. This legislation effectively eliminated commercial bonding 

activities in Lllinois, since defendants found it advantageous to deal 

directly with the c~urt. Other States have also incorporated deposit 

bonds into their release options. 26 

Another release development was the increased use of citations, in 

the form of both stationhouse release and field release. In 1964 Vera--

in cooperation with the New York City Pol ice Department--began the r~an­

hattan Summons Project, designed to release minor offenders at the police 

station on personal promises to appear and thus eliminate the need for 

custody until arraignment. This procedure was soon adopted throughout 

tIle city. At about the same time, several California police departments 

began experimenting with similar releases. In addition to stationhouse 

release, California law permitted a field release by the arresting officer, 

so that the defendant need not even be taken to the police station. By 

1969 the State law !egu;re~ police agencies to investigate the possible 

use of citations for each misdeme'anor arrest. 27 As with deposit bond, 

citation release became more widely used in other jurisdictions, ~s its 

successful adoption in New York and California became known.' 

" Other release types also became more prominent during the 1960's 

as many areas sought to reduce thej,r~rel i ance on traditi ona 1 money bond,. 

Depending on local circumstances,'~urisdictions adopted some, all or none 

\ 
\. 
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of these release alternatives. Third party custody permits the release 

of a defendant to a relative, friend, attorney or social service organ­

ization ch~rged with responsibility for ensuring the person's appearance 

in court. Conditional release restri~ts a defendant's activities during 
. ~\\ 

the pretrial period, e.g., by requiring the accused to stay away from 

complaining witnesses, maintain a certain residence or remain employed. 

Supervised release imposes reporting conditions to ensure p~riodic con­

tact with the defendant during the pretrial period. Such supervision is 

designed to increase the likelihood that the defendant will appear for 

court and may be coupled with conditions, including that the defendant 

report for drug treatment, alcohol counseling or employment assistance. 

Finally, unsecured bond represents an attempt to maintain a financial in­

centive for appearing in court without depriving an indigent defendant of 

pretrial freedom. Although a bond amount is' set, no funds or collateral 

need be posted to obtain release. However, bond forfeiture in the amount 

set prior to release may be ordered if the defendant fails to appear for 

court. 

The spread of these release types throughout the country and the 
,. 

development of new legislation concerning release were accompanied by 

the establishment of formal pretrial release programs. Within a decade 

after the experimental Manhattan Bail Project, more than one hundred pre-
28 

tri a 1 release programs were in operati on across the country. Some were 

modeled after the Vera project, buth others were tailored to specific local 

needs and constraints. Consequently, the programs varied along a number 

of important dimensions. For exa~ple: 

• Many programs used a formal IIpoint system," similar to 
that of the Manhattan Bail Project, to determine eligi- ~ 
bility for nonfinancial release, but other programs I, 

based release recommendations on more subjective criteria. 
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Some programs verified all information provided'by defend­
ants, while other programs paid minimal attention to 
verification. 

Certain proqrams tried to serve the entire population of 
arrestees, including those who could have obtained the 
money needed to make bail, while other programs tried to 
serve only those individuals who could not have been 
released without the programs' assistance. 

Some. programs recommended a \'Ji de range of release 
alte~Natives, while other programs considered only 
a very limited set of release options. 

Thus, the 1960's witnessed the first major changes in release practices 

since the nineteenth century. The use of varied types of release was rep~acing 

exclusive reliance on money bond, ne~Jly passed legislation supported this 

great diversity, and in many jurisdictions formal programs helped implement 

the changed practices. 

By the end of the 1960's, however, public attention turned to a new 

concern: crimes committed during-the pretrial period. This concern 

spawned proposals for "preventive detention" of defendants considered high 

crime risks. Suggested by the Nixon administration for all Federal courts, 

preventive detention legislation as ultimately passed in 1970 applied cnly 

to the District of Columbia, which had been a prime target of concern for 

"law and order" advocates. 

The District of Columbia Court Reform and Criminal Procedure Act of 

1970 authorizes pretrial detention for sixty days without bond of certain 

defendants charged with "dangerous" crimes or crimes of violence (including 

murder, rape, robbery, burglary, arson and serious assaults), if a hearing 

determines that there is a substantial probability the person committed 

the offense and that no release conditions would reasonably assure the 

safety of the community. Persons so detained are entitled to have their 

cases expedited for trial and to be granted pretrial release if their 

~. i, ~ 
d 
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trial is not in progress by the end of sixty days.29 

The merits of preventive detention were-and continue to be-vigorously 

debated. gpponents agreed with Senator Sam Ervin, former Chairman of the 

Subcommittee on Constitutional Rights of the Senate Judiciary Committee: 30 

Manifestly, these proposals would authorize the imprison­
ment of persons for crimes which they have not yet committed 
and may never commit. Preventive detention is not only 
repugnant to our traditions, but it will handicap an accused 
and his lawyer in preparing his case for trial. It will 
result in the incarceration of many innocent persons. 

On the other hand, advocates of preventive detention stressed the 

need to protect the public from possible harm by released defendants. They 

also observed that detention of defendants was common in capital cases and 

that, when the Eighth Amendment and the Judiciary Act of 1789 were passed, 

a vast array of crimes had been capital ones. They argued that many 

defendants were able to be detained in the eighteenth century and rein­

stituting this possibility in the twentieth was consistent with our 

traditions. In effect, they argued that the present problems with crime 

on bail stemmed partly from the nineteenth century reforms that greatly 

reduced the number of capital crjmes but did not change the bail laws. 

As John Mitchell stated this position in 1969, when he was Attorney 

General: 3l 

As a class, persons held to answer for such dangeroui 
offenses as robbery, rape or burglary if released 
pending trial pose as great a danger to the community 
today as they did in 1791. Accordingly, since the 
ei ghth amengl!1ent when adopted cl ea'rl'y permitted pretri a 1 
detention fu"r capital crimes because of danger to 
the community, it should not today prohibit pre-
trial detention for such dangerous crimes merely 
because they are no ld~ger capital. 

This argument has been attacked, however, by those who assert that 

the detention of persons charged with capital crimes was not permitted 

a , 
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because they posed a danger to the community, as Mitchell maintained, 

but rather because of the greater risk that defendants whose lives were 

at stake w~uld fail to appear for court. 32 Under this interpretation, 

removing the death penalty for a crime would greatly lessen the incentive 

of ,the accused to flee the jurisdiction, and thus it would be reasonable 

to release the defendant. 

An important aspect of the preventive detention debate concerns the 

accuracy of predictions regarding future criminality. Two studies used 

the criteria in the preventive detention legislation for the District of 

Columbia to consider this topic. Researchers at the Nattonal Bureau of 

Standards analyzed arrest rates for a sample of defendants released in 

Washington, D.C., during the first half of 19~8. The report concluded 

that if the legislation's "dangerousness" provisions had been applied to 

the sample, 17 rearrests would not havioccurred, but 39 defendants who 

were not rearrested would have been detained, a result only slightly 
, 33 

better than random chance. 

The second study, conducted by four Harvard Law School students, 

constructed a statistically best predictor of recidivisim from a set of 

26 variables (related to the District of Columbia criteria) drawn from 

court records of a sample of defendants released in Boston in 1968 .. The 

best,predictor of recidivism \'Jas not very accurate; it accounted for 

only 7.4 percent of the total variance in recidivism. Moreover, there 

was no point system which could be constructed from those variables which 

would'have had the effect of detaining more recidivists than non-recidivists. 34 

Thus, this attempt to predict dangerousness was also notably unsuccessful. 

Despite the attention which the preventive detention statute received, 

and the expectations that its constitutionality would be tested in an 

early court case, the law has been little used in the District of Columbia. 

',' 
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A study covering the first ten months after the law was passed found 

that it was invoked for only 20 of the more than 6,000 felony defendants 

who entereg the D.C. criminal justice system during that period. More­

over, preventive detention motions were even less frequent at the end of 

the ten-month study period than they had been at the beginning. Possible 

explan~tions for such infrequent use were proposed, including:
35 

• the questionable constitutionality of the statute and 
the concomitant fears of the prosecutor's office that 
each case might become a test case; 

• a ruling by the District of Columbia Court of Appeals 
requiring exhaustion of the District's five-day hold 
provision before a preventive detention motion could 
be m'ade; and 

• the fact that the courts were willing to impose high money 
bond requirements, which accomplished sub rosa preventive 
detention without the need to invoke the cumbersome 
procedures of the statute. 

Concerning the latter point, the study identified certain defendants who. 

were eligible for preventive detention and tracked their cases. Although' 

the government moved for preventive detention against only 1.4 percent of~ 

these potentially eligible defendants, about one-third of them were "con­

tinuously detained throughout the pretrial period in excess of 60 days 

almost exclusively because of an inability to post the r'equired bond." 36 

The charge that high money bond is set because of a desire to obtain 

the sub rosa preventive detention of dangerous defendants~ rather than 

because of concern about the defendants' likelihood of appearing for court, 

has been made in other jurisdictions and supported by various analyses. 
,.' 

For example,'!~~a 1974 study of indigent defendants in New York City found that 

the foliowing variables were significant predictors of bail amount: 

• severity of the charge facing the defendant; 

• prior felony and misdemeanor records; 

-----
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whether the defendant was facing another charge; and 

whether the defendant was employed at the time of arrest . 

Although none of these variables was significantly associated with the pro­

bability of failure to appear in court, all except the last were significantly 

associated with the likelihood of being arrested on a new charge while 

awaiting trial. 37 

The existence of sub rosa preventive detention has led som~~ersons 

and organizations to advocate its explicit adoption. For example, the 

ptetrial Release Standards proposed by the National Association of Pretrial 

Services Agencies (NAPSA) in 1978 support preventive detention-under 

specified procedures designed to preserve defendants' rights-when coupled 

with abolition of money bond. 38 Thus, the debate over preventive detention, 

an issue which recurred throughout the 1970 1s, seems likely to continue. 

Besides the preventive detention arguments, other important release 

developments occurred in the 1970 1s. New legislation regarding release 

continued to be passed at the State level. Although much of this legis­

lation paralleled that of the 1960 1s, in 1976 the State of Kentucky intro­

duced a new approach to bail reform by abolishing commercial bonding. 

Although bonds can still be required to secure release, they can no longer 

be posted by commercial bondsmen, seeking to profit on the transact-ions. 

Most bonds in Kentucky are now deposit bonds, which requi re a 10 percent 

deposit with the court and return 90 perc~~t~'bf the deposit after the 

defendant has made all necessary court appearances. Unlike the Illinois 

system, discussed earlier, the use of deposit bonds in Kentucky remains 

an option of the court and cannot be exercised automatically by the defendant. 

During the 1970 1s, additional court cases dealing with pretrial release 

matters were decided. One important Supreme Court case, decided in 1979" 
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affects the applicability of the presumption of innocence to conditions 

of pretrial confinement. In Bell v. Wolfish, the,Court indicated that the 

presumption.of innocenc~ is important during a trial, but Dhas no application 

to a determination of the rights of a pretrial detainee during confinement 

before his trial has even begun ... 39 Lower courts had held that any limit­

ation placed on.a pretrial detainee during confinement had to pass a 

"compelling necessity" test. In rejecting that standard, the Supreme 

Court commented: 40 

Once Government has exercised its conceded authority 
to detain a person pending trial, it obviously is 
entitled to employ devices that are calculated to 
effectuate this detention .... And the fact that such 
detention interferes with the detainee1s under­
standable desire to live as comfortably as possible 

, and with as little restraint as possible during 
confinement does not convert the conditions or 
restrictions of detention into "pun ishment." .. : 
If a restriction or condition is not reasonably 
related to a legitimate goal-if it is arbitrary 
or purposeless--a court permissably may infer . 
that the purpose of the governmental action is 
punishment that may not constitutionally be inflicted 
upon detainees. 

The Court also stated that ensuring a detainee1s presence at trial 

is not the only objective that may justify placing conditions on a pre­

trial detainee: 41 

The Government also has legitimate interests that stem 
from its need to manage the facility in \"hich the in­
dividual is detained. These legitimate operational 
concerns may require administrative measures that go 
beyond those that are, strictly speakina, necessary to 
ensure that the detainee shows up at trial. 

This opinion has been a controversial one, publicly attacked by Justice 

Thurgood Marshall qnd others concerned about the precedent it may set for 

subsequt'::nt cases i nvo 1 vi ng detenti on (and poss i b 1 y release as well). 42 

Jail overcrowding has been a continuing problem during the past few 

years, and many jurisdictions are under court order to reduce overcrowding 
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and improve jail conditions. In some areas this situation has increased 

the pressures to release as many defendants as possible and thus has 

supported tAe operations of pretrial release programs. In other areas 

t~e budgetary demands caused by the need to build a new jailor refurbish 

an old one have contributed to declining program funds. 

Vlhile the early years of the 1970·s saw the increased availability 

of funuing for pretrial release programs, especially through the Law 

Enforcement Assistance Administration (LEAA), by the end of the decade 

many programs were experiencing budget cutbacks. These cuts were partly 

in response to the IIProposition 13 11 movement, started in California and 

designed to cut local taxes and reduce government spending. Throughout 

the bail reform years, some programs had had rather tenuous support. It 

was not uncommon for a program to exist for a year or two and then disband. 

Nevertheless,.some programs were so well received locally that they became 

firmly established components of their respective criminal justice systems. 

To facilitate the exchange of information among programs, the National 

Association of Pretrial Services Agencies (NAPSA) was formed in 1972. Five 

years later, the Pretrial Services Resource Center was established, largely 

with LEAA funds, to provide technical assistance and other aid to pretrial 

programs. 
Thus, the decade of the 1970·s witnessed an expansion of pretrial 

release initiatives in some areas and retrenchment in others. By the 

end of the decade, as noted at th~ start of this chapter, there was 

widespread dissatisfaction with the release system. Viewed in historical 

perspective, this dissatisfaction stems from disagreements over both the 

goals of the release system and the best methods for trying ~o reach those 

goals. These disagreements have been discussed at various points through-
~ , 

out this chapter; the following review sump£:izes the major controversies. 

1, 
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Pretrial release goals are shaped by local laws. In most jurisdictions, 

:the legal basis of release decisions for most defendants is whether the 

defendant will appear for court. Consequently, release conditions (bail, 

supervision, etc.) can only be imposed, by law, if they are needed to 

prevent flight. Thus, a defendant who poses a poor risk of appearing for 

trial can have a variety of conditions imposed to increase the likelihood 

of appearing, but a defendant who poses a poor risk of being crime-free 

during the pretrial period cannot legally be subject to similar limitations 

designed to reduce the probability of crime. 

This situation has been questioned by many persons as one which fails 

to protect the community adequately from dangerous defendants. Such critics 

often support some form of preventive detention, such as exists though is 

little used in the District of Columbia, that would permit detention of 

dangerous defendants. Opponents of preventive detention, however, stress 

the difficulties of predicting dangerousness with any )~easonable degre.e 

of accuracy and suggest that preventive detention might violate certain 

Constitutional principles regarding the treatment of defendants who have 

been accused of crimes, but not found guilty of them. 

The sharpness of the disagreement over the pretrial criminality issue 

is illustrated by the 1974 findings of a national survey of criminal justice 

policy-makers who were asked to rate 16 possible goals for pretrial 

release. The goal, IIhelping to ensure that inidividuals who might be 

da~igerous to the community are not granted pretrial release,1I was ranked 

second in importance by police chiefs, fifth by sheriffs, sixth by judges 

and eighth by county executives and district attorneys. In contrast, 

public defenders and program directors ranked this goal fourteenth, or 

third from last. 43 
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There was a hig~ degree of consensus among most respondents on the 

importance of the goals of "making sure that individu.:,]s granted pretrial 

release thr:ough the program appear in court when scheduled" and "lessening 

the inequality in treatment of rich and poor by the criminal justice 

system. II There was almost as strong a consensus on the importance of two 

additiona'l goals: "minimizing the amount of time that elapses between 

arrest and release of defendants who are eligible for release" and 

"reducing the cost to the public by keeping people out of jail (and 

. .. f th . "44 Th is employed where possible) while awaiting dlsposltl0n 0 elr case. 

agreement on other goals makes the disparity over pretrial crime more 

striking. 

Besides the disagreement over appropriate goals for the release 

system, there is debate about the best release methods to use to attain 

those goals. As discussed earlier, the major means of securing release 

in the country was, historically, through posting money bail. The 'Iegal 

concept underlying the money bond system is that financial incentives 

are needed to assure the appearance in court of certain defendants. In 

practice, however, it appears that many judges set d bond that they think 

is beyond a defendant1s means, if they consider the defendant "dangerous." 

Although the setting of bail may thus be used as an attempt to achieve 

sub rosa preventi~e detention, the attempt may fail: if the bond amount 

can be raised, the defendant will be released. Consequently, the bond 

system has been attacked as an ineffective means of protecting the 

community by those who believe that community protection considerations 

should influence release decisions, not merely factors relating to 

the possible flight of the defendant. 

The bond system has also been widely criticized as being inherently 

unfair to poor defendants, who may have difficulty raising bail amounts 
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and thus remain in jail, while more affluent defendants facing similar 

charges secure release quickly. The bail reform movement stemmed largely 

from this concern and led to the increased use of release on own recognizance, 

supervised release, citations, and deposit bond. These various release 

options were, however, superimposed on the money bail system, which con­

tinues t~ be used for some defendants in most jurisdictions. As a result, 

disagreements about the best methods of release--and particularly about 

the role of money bail--have continued. 

o. The Need For Evaluation 

Despite widespread dissatisfaction, there had been little systematic 

evaluation of release practices until quite recently. A 1974 review of 

policy-related research in the field concluded: 45 

It is evident that there are considerable areas of 
the bail and no-money release systems about which 
knowledge is lacking. Systematic measurement of 
basic outcomes--failure to appear, pretrial re­
cidivism rates per manday of exposure, rates of 
access to no-money release, penetration rates, 
rates of court acceptance of project recommendations-­
would go a long way in facilitating generalization 
of fi~dlngs from one project to another. 

A similar study, published in 1975, reached the same conclusion 46 and led 

LEAAls Natio,nal Institute of Law Enforcement and Criminal Justice (now 

the National Institute of Justice) to initiate a IIPhase III study of 

pretrial release as part of its National Evaluation Program. 

The Phase I study assessed the current state-of-the-art regarding 

pretrial release ~nd found a serious lack of basic information concerning 

release practices and outcomes. A d survey con ucted as part of the study 

found very few programs (out of 115 questioned) that had ~ data on 

the rearrests of 'released defendants. Moreover, 25 percent of the 

programs had no data on the number of defendants they had interviewed, 
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and an even higher percentage of programs possessed no information on 

the number of defendants who were recommended for nonfinancial release 
47 or who were granted such release. 

The Phase I study identified several major gaps in existing know­

ledge about pretrial release and the effectiveness of programs. These 

gaps concerned program impact upon release rates; the extent of pretrial 

crime; failure-to-appear rates; equal justice; economic cost~ and benefits; 

the institutionalization process; program operating procedures; and con­

ditions and consequences of pretrial detention.
48 

Thus, the Phase I study mirrored the conclusions of the earlier 

assessments of pretrial release. Despite the increased attention given 

to release practices since 1960 and the increased funding for programs 

during that time, there had been little systematic, cross-jurisdictional 

analysis of the release process and its outcomes. 

E. The National Evaluation of Pretrial Release 

To remedy the' lack of information and analysis identified in past 

studies, the National Institute of Justice funded a "Phase II" National 

Evaluation of Pretrial Release. Thi.s study focuses on four major topics: 

• the process by which release decisions are made and the 
release outcomes of those decisions; 

• failure to appear by released defendants; 

• pretrial criminality" by defendants released pending 
trial; and 

• the impact of pretrial release pr09ra~s. 

These issues were anctlyzed through a multi-faceted study invol'ving 
("\ 

detailed analysis of twelve jurisdictions. For each area the IIdelivery 
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system
ll 

for release decisions was studied, and a sample Ilof defenda'nts 

\'Ias tracked, vi a exi sti ng records, fr th . ' f r! om e. pOlnt 0 arre,st to case 

disposition and sentencing. 

In alr jurisdictions, the overall release system was studied, not 

merely the activities of pretrial release programs alone. This is an 

important p~int, because many def~ndants may secure release without 

~fogram assistance (or even despite adverse program recommendations). 

The twelve jurisdictions studied w~re selected to reflect geographic 

representation, a wide range of release types and broad eligibility for 

Add-program participation (especially in terms of criminal charges). 

itionally, a selected jurisdiction was required to have a large enough 

volume of program clients and other releasees to warrant analysis, and 

local records had to be sufficiently complete and accurate for reasonabie 

analysis to be conducted. Perhaps most importantly, a jurisdiction's 

criminal justice system officials had to be willing to cooperate with 

the study, both by making records available to the research team and by 

making themsel~~s accessible for interviews. 

These site selection criteda imp~'~ed certain limitations on the 

study. In addition, the evaluatl·on t . was cons ralned by othet~ decisions 

regar.ding its scope. These were: 

• to limit the ~nalysis to adults, rather than to consider 
also the spec\:--al problems pos'ed by the release of juveniles; 

• ~o focus the evaluation of defendants processed through 
tate and local~ rather than Federal, courts; 

:\. 
" 

.,,--,to an~lyze only trial courts and exclude release mechanisms 
assoclated with appeals of verdicts; and 

• to study only pretrial release programs, rather than to 
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include such related programs as those concerned with pretrial 
intervention or diversion. 

A summary report prov'ides a brief discussion of the most important 

results of the evaluation. The detailed findings/conclusions and -

recommendations are documented in three volumes, corresponding to the 

maj or components of the study. As sh'bwn in Table 1. 1, each component 

encompassed a different set of jurisdictions. As discussed below, thi~ 

occurred because the various pal~ts of the evaluation required different 

study designs. 

Volume I of the evaluation analyzes pretrial release processes and 

outcomes in eight jurisdictions, located throughout the nation, that 

currently have pretrial release programs. In most cases the defendant 

sample studied was randomly selected from arrests over a one-year period 

fa 11 i ng beb/een June 1976 and ~4ay 1978. 

Extensive data were collected on these defend~nts, including back-

ground characteristics, type of release, nature of program intervention 

(if any), criminality during the pretrial release period,'court appearance 

performance and case outcome. Such data provided the basis for detailed 

analysis of the outcomes (i.e., court appearance performance, pretrial 

crimi nal ity) of defendants r.el eased t;hrough different mechan'i sms (e. g. , 

own recognizance versus money bond, as a result of a pretrial release 

program1s recommendation versus not, etc.). Additionally, these data 

were used to assess whether certa,; n types of defendants seemed especi a 11y 

likely to fail to appear for court dates- or to commiti1pretrial crimes. 

The pretrial release aelivery system'was also analyzed for e~ch area. 

Thus, a compari son of defendant outcomes \'Jith del ;ve~y system -ch~racter­

istics permitted consideration of possible relationshipsb1::tween them. 

\ 
\, 
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TABLE 1.1 
JURISDICTIONS INCLUDED IN VARIOUS PARTS OF THE PHASE II EVALUATION 

Eight-Site , Experimenta 1 Analysis of 
Analysis Analysis Sites Without 

'Jf Four Sites Programs 
Jurisdiction (Volume I) (Vol ume 11) (Volume III) 

Ba ltimore City, f4aryl and X X 

, 
Ba ltimore County, Maryland X 

Washington, D.C. X 

Jefferson County (LouisvillE;!) $ 

Kentucky X 

Dade County (Miami), Florida X 

-;:: 

Santa Cruz County, California X 

Santa Clara County (San Jose), 
Ca 1 iforni a X 

P·ima County (Tucson), Arizona . 
Felonies X X 

~1i sdemeanors X X X . 

Jefferson County (Beaumont), Texas X 

Lancaster County (Lincoln), ~Iebraska X 
,---, 
,~. 

Milwaukee County, Wisconsin X 

Richmond, Virginia 
I 

X 
, 

I I 

I( 
i' 
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Volume II of the study focuses on analysis of the short-term 

impact of pretrial release programs on release practices and outcomes. 

This anal~sis, conducted in four jurisdictions, used an experimental 

design in which defendants were -randomly assigned to two groups: one 

group received the full processing of the pretrial release program and 

d t The random assignment of defendants required the other group di no. 

from three to nine months tb complete in the individual jurisdictions and 

78 d A t 1979 The experiences of both occurred between Septembe~ 19 an ugus . 

groups in securing release, appearing for court and engaging in pretrial 

criminality were compared tuassess the impact of program intervention 

(such as providing release-related information or recommendation"s to the 

court, reminding released defendants of coming court dates or monitoring 

defendants I compliance with release conditions) during the pretrial period. 

Volume III considers longer term program impact by studying juris­

di~tions which do not have pretrial release programs. It has been 

suggested that such programs may be needed only for a short time, if 

at all. Once the feasibility of nonfinancial release for defendants 

with stron~ c(lmmunity ties has been demonstrated, judges might themselves 

question defendants about these factors, if there were no program to 

provide such information. On the other hand, reforms might quickly dissipate 

if programs disbanded, because judges might revert to the release practices 
'! _ 49 

prevalent before the program waV establlshed. 

Because of the tenuous fundi n9 of many pJrograms, it is part; cul arly 

important to consider the extent to which release changes associated with 

program operations endure beyond the life of a program or, alternatively, 

cease when the program does. JO analyze the issues related to long-term 

progra~ impact, two special case studies were conducted of jurisdictions 

---
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without programs: one area, Milwaukee, Wisconsin, once had a program but 

no longer does; the second area, Richmond, Virginia, had never had a program 

at the time it was studied. Milwaukee was analyzed for three one-year periods 

(1972, 1975 and 1977-78), reflecting times before, during and after program 

operations; Richmond was studied for the July 1976 through June 1977 period. 

In addition to these two areas, an analysis of the misdemeanor program 

in Tuscon, Arizona, is included in Volume III. This analysis is based on 

the "eight-site" data (discussed in Volume 1), which covers a time period 

spanning the demise of Tuscon's program for misdemeanor defendants, and the 

experimental data (discussed in Volume II), obtained when the misdemeanor 

program was resumed. Volume III also presents the results of a brief "defunct" 

programs analysis, derived primarily from existing reports and telephone 

interviews w'ith former directors, judges pnd other individuals in jurisdictions 

which once had programs but now do not. 

Each volume is self-contained and can be read singly or in conjunction 

with other volumes. Additionally, the volumes can be read in any order; 

they are numbered merely for convenience. 
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