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Foreword

The role of police in contemporary American society remains a subject of heated and intense
debate. Generally, the traditional school of thought confines police to their original, fundamental
purpose: the detection of crime and the apprehension of criminals. However, in more recent
years as other American social and governmental institutions such as education and the family
undergoe rapid change, there is increasing support for a much broader view of the police rele,
one that places more emphasis on socially oriented activities such as the prevention of crime by
intervention in family and domestic quarrels, gambling, etc. That view seems especially suited
for uniformed police dealing with delinquent and youthful offenders.

Both schools have strong advocates and present convincing evidence to support their position.

While controversy swirls around that issue, drug abuse becomes more prevalent, causing an inor-
dinate drain on police resources, overcrowded court dockets, and prosecutors swamped with
cases, all struggling with new approaches to stem the tide. There is much discussion about
these problems and not enough attention to solutions.

In a new spirit of cooperation--seeiing alternatives satisfactory to both the drug treatment com-

munity and the criminal justice system~-the National Institute on Drug Abuse commissioned this
feasibility study to explore new working relationships with police.

As the report indicates, there is growing evidence that large numbers of drug abusers are fre-
quently questioned, arrested, or detained by police, and then, for a variety of reasons, are
subsequently released and not prosecuted. The personal crisis created by this experience affords
an excellent opportunity for therapeutic intervention.

This study examines 8 programs-~-with 10 distinCt police-referral components-~in 6 sites, ali of

which enjoy broad police and community support. The reader's reaction regarding this concept
would be welcome. :

T LA
B N I

Carl Hampton ‘ |
Criminal Justice Coordinator

Division of Community Assistance
National Institute on Drug Abuse
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Preface

The Drug Abuse Office and Treatment Act of 1972 established the National Institute on Drug
Abuse (NIDAj) and set forth its broad-ranging mandate. Section 410(a) of the act specifically
directs that the Institute make grants. and enter into contracts with others in the public and

private sectors in order to "establish, conduct, and evaluate drug abuse prevention, treatment,
and rehabilitation programs within State and local criminal justice systems."

In order to meet
its mandate in this area, NIDA has encouraged "linkages" between the criminal justice system
and the drug abuse treatment community.

Building such cooperative relationships between the
two systems has proceeded on two premises.

First, the criminal justice system has been viewed
as an excellent casefinding mechanism to identify drug abusers involved in dysfunctional and

iliegal activities to support their habits. Second, rather than duplicate treatment resources,
the rehabilitation of drug-abusing criminal defendants should in most instances proceed by refer-

ring them out of the criminal justice system, at a variety of possible points in the processing of
their cases, to preexisting service providers in the broader community.

In order to foster such linkages consistent with its mandate, NIDA has sponsored a series of
reports and monographs that describe workable strategies to effectuate referral to drug treatment
at various points of intervention in the criminal justice process. This publication addresses an

area of the criminal justice/drug abuse treatment interface that has received comparatively little
attention to date in the literature--the "pre-charge" phase.

This stage in the adult criminal
justice and juvenile justice systems, dominated by the police, is that critical period in the proc-
essing of a drug-abusing offender that extends from the initial encounter with a police officer te
the point at which the prosecutor decides to file formal charges against the accused with the
court.

Before going further, a brief explanation is in order concerning the title of this work. Because
pre-charge diversion, by definition, occurs prior to the point at which formal charges are filed
with the court, most drug abuser identification and referral activity at this stage of the criminal
justice process is by those actors who have the earliest contact with an offender. This is sel-

dom the prosecutor. It is uniforined patrolmen and other law enforcement personnel (youth offi-
cers and detectives, for example) who are primarily involved here.

This does not mean, however,
that all pre-charge diversion is totally a matter of police discretion or that police, acting alone,
administer most referral programs. To the contrary, most pre-charge diversion programs for
drug abusers encountered during the course of the study that led to this publication displayed
relatively sophisticated intake and referral mechanisms that required the procedural interaction
of many parties--social workers, pre-trial service interviewers, drug treatment personne!, and
others-~in addition to police. In all instances, however, police played a significant role and gen-
erally were the parties who initiated the drug abuser identification process, in some instances
through the exercise of broad discretion, in others pursuant to predetermined guidelines.

There are four primary reasons for directing particular attention to pre-charge referral of drug
abusers to treatment. First, intervention techniques at the pre-charge stage have received little
studied attention despite the fact that police and other criminal justice personnel have been active
at the local level in developing effective linkages with drug treatment personnel. Program devel-
opment in this area has proceeded independently, with [ittle visibility beyond the immediate com-
munity. Second, a growing body of evidence suggests that a large number of drug abusers are
dropping out of the criminal justice system at the pre-charge stage without being identified and
without being afforded the opportunity for treatment. Third, there exists a real potential for
abuse of defendants' rights and for "widening the net" of social control by the justice system
from the implementation of pre-charge diversion programs that have not been carefully and sen-
sitively designed, after a thorough review of the issues and probable tradeoffs.

And last, there
exists much ambivalence in the law enforcement community about whether drug abuser identifica~
tion and referral activities are appropriate police functions. Surfacing these  attitudes and
attempting to suggest constructive avenues for law enforcement/drug treatment interface, so as

preceling page blank



to work together to eliminate the twin problems of drug abuse and crime,

for NIDA and one this monograph seeks to advance.

j i ¥ iminal justice and drug abuse treat-
A Project Advisory Panel of experts assembled from t.he crimina X : 5 cat-
ment éommunities rYeviewed and deliberated on thg project plan and participated in the identifica
tion of key issues and in the final review of this monograph.

the advisory panel:

Dan Beardsley

National League of Cities and
U.S. Conference of Mayors

Washington, D.C.

Lt. Col. Tyree Broomfield
Deputy Director for Operations
Dayton, Ohio, Police Department

Hon. Irwin Brownstein, Associate Justice
New York State Supreme Court

Milton Cloud

National Association of State Alcohol
and Drug Abuse Directors

Washington, D.C.

Frederico Costales, Inspector General
Human Resources Administration
New York, New York

Madeleine Crohn, Director
Pretrial Services Resource Center
Washington, D.C.

Bruce Ezrine, Assistant States Attorney
Baltimore, Maryland

Dewaine Gedney, Jr., Director
Pretrial Services Division
Philadelphia, Pennsylvania

Barry Glick
The Police Foundation
Washington, D.C.

The following were members of

Bill Hutson, Sheriff
Cobb County, Georgia

Jack Lemley

Criminal Justice Coordinator
Delaware Bureau of Substance Abuse
Wilmington, Delaware

Karen McFadden )
Narcotics and Drug Abuse Program Coot:dmator
Law Enforcement Assistance Administration
Washington, D.C.

Thomas R. Parker )

National Association of State Criminal Justice
Planning Administrators

Washington, D.C.

James Parsons, Superintendent of Police
New Orleans, lLouisiana

Richard Russo, Assistant Commissioner
Alcohol, Narcotics and Drug Unit
New Jersey Department of Health

Artur Venegas, Officer
Juvenile Section
Fresno, California, Police Department

~Nancy Wynstra, General Counsel

Michael Reese Hospital
Chigago, lilinois

J. Gordon Zaloom
Attorney at Law
Hackensack, New lJersey

Many State and local criminal justice and drug treatment policymakers and practitioners in the

six sites visisted also assisted the project team. Wit
information about the pre-charge programs operating in

graph would not have been possible.

Without their willingnese to provide detailed
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1. Introduction:
Purposes and Approach

Since 1962, developing effective cooperation
between the drug abuse treatment community
and the criminal justice system has been an
important goal of Federal and State drug
abuse strategies. The United States Supreme
Court in that year, in the landmark case of
Robinson v. California, established as a mat-
ter of law that drug addiction itself is an
iliness and not a crime, and that a person
therefore cannot be punished for the mere
status of being drug dependent.” Yet Robin-
son laid the groundwork for a national drug
abuse strategy over the intervening years
not so much through this general statement
of principle as through what it did and did
not say about the criminal justice system's
permissible response to the problem of the
drug-abusing criminal defendant.

Neither Robinson nor any Federal or State
Supreme Court ruling since that time has
accepted the view that a criminal offender
lacks the capacity to form the criminal intent
{mens rea} to commit a crime because he or
she, at the time of committing the illegal act,
is under the influence of drugs.? Hence,
while the status of being drug dependent is
not itself a crime, the sale of or knowing
possession of illegal drugs by the drug-
dependent person, or the commission of drug-
related crimes such . as larceny to finance
drug habits, continue to be punishable as
crimes. The Federal Government, subsequent
to Robinson, with many of the States follow-
ing suit, reorganized its drug laws in 1970
into a uniform Controlled Substances Act,
with both the range and duration of possible

penalties for possession of illicit drugs
increased. 3

Further, through holding that the States
could not only require an addict to submit to
treatment through a noncriminal avenue, but
could impose subsequent criminal penalties
for failure to comply with a legal requirement
to undergo drug abuse treatment, Robinson
gave rise to much activity on the part of the
drug treatment community and the criminal
justice system to devise procedures for chan-
neling drug-~dependent criminal defendants
into treatment. This monograph will look

closely at a variety of programs and proce-
dures that do just this at one particular phase

of the criminal justice process--the period
from initial contact with a police officer after
the commission of a crime up to the point at
which the prosecutor formally files criminal
charges against the accused with the court,

This is the "pre-charge" phase. What follows
in this chapter will explain--

@ The background to the situation that led
the National Institute on Drug Abuse
(NIDA) to commission a study on drug
abuse treatment/criminal justice system

linkages at the pre-charge phase of crimi-
nal processing; ‘

® The intended purposes this monograph on

pre-charge referral practices will serve;
and

e The approach taken to gather information
about and describe representative examples
of pre-charge referral strategies for drug-
abusing criminal defendants.

BACKGROUND FOR THIS STUDY

In order to clearly present the timeliness and
utility of a monograph describing the pre-
charge referral to treatment of drug abusers
in various locales, the phenomenon of early
diversion must be put in the context of evolv-
ing Federal and State drug abuse strategies.
These programs are not only outgrowths of,
but in many ways are reactions to, earlier
linkage strategies that, over time, have proved
less effective, more costly, and more cumber-
some than was originally anticipated.

For a decade, a policy of building linkages
between the criminal justice system and the
drug abuse treatment community has been a
more or less explicit feature of the overall
Federal effort to combat illicit drug taking
and distribution at the "street" level. Major
milestones in the development of the overall
Federal strategy (for example, the creation
of the national Treatment Alternatives to

R = s i

LN

-3

e e g s

NG

o ven e

B



Street Crime [TASC] program in 1972, the
issuance of the two-volume report of the
National Commission on Marihuana and Drug
Abuse in 1973, the Report of the Federal
Strategy Council on Drug Abuse in 1975, and
the promulgation of the Federal White Paper
on Drug Abuse in 1976) have all rested on
three pillars with regard to drugs and crime.
These are as follows:

8 There exists a corollary link between psy-
choactive drug abuse and criminal activity
on the part of many drug abusers;

¢ Participation by drug abusers in programs
of education and treatment, especially when
coupled with the threat of sanction by the
criminal justice system for failure to cooper-
ate with treatment, is effective in reducing
drug abuse and thereby in reducing crimi-
nal recidivism; and

e The criminal justice system is a very effec~
tive casefinding mechanism for identifying
drug abusers and channeling them to treat-
ment.

Federal Response to the Drug-
Abusing Criminal Defendant

This section will review the evolution of the
Federal Government's programmatic response
to the problem of drug-related street crime.
Beginning with the traditionai discretion of
the local police and prosecutor to divert
selected defendants away from the ordinary
course of prosecution at the eariiest stages,
this section will go on to note the development
over time of sophisticated statutory and non-
statutory referral procedures that work to
intervene at a variety of later points in the
processing of a criminal case. The rationale
for this evolution of varying program
responses to divert drug abusers is laid out,
concluding with an analysis of the reasons
for the recent resurgence of early, i.e., pre-
charge, referral options that involve police
as key actors and that are the main focus of
this monograph.

Traditional police and
prosecutor discretion

Options have always existed in the law for
alternative processing of those adults and
juveniles whose crimes, though prosecutable,
are related to or prompted by substance
abuse. The police officer who warns persons
in lieu of arrest and then releases them, or
who transports drug or alcohol abusers to
treatment rather than booking them, practices
what may bLe termed "traditional" diversion.
This is a function of the traditional discretion

of the police officer to apprehend or not.?
Likewise, the prosecutor who holds in abey-
ance an otherwise prosecutable case on condi-
tion that the defendant do or refrain from
doing certain acts for a stated period practices
"traditional" diversion. Again, this is a func-
tion of the traditional discretion of the prose-
cutor in Anglo-American law whether to charge
and/or prosecute.® These fundamental forms
of diversion--diversion "processes" as opposed
to diversion "programs'"--have been operative
under Anglo-American law for centuries.®
Both '"police diversion" and prosecutor-
controlled pre-charge diversion of these ele-
mental types fall within the parameters of
this inquiry. Particular operational examples
of each as applied to drug abusers were not
only uncovered during the study that led to
this report but also were included among the
10 program components visited at 6 sites and
described in detail in chapter 3.

Beginning in the 1960s, diversion "programs"
appeared on the horizon. For criminal defend-
ants generally, these were prompted by the
publication of the Report of the President's
Commission on Law Enforcement and Adminis~
tration of Justice.” For drug abusers in par-
ticular, specialized programs were prompted
by the Supreme Court's decision in Robinson
v. California. Such diversion to programs
of services and supervision has been charac~
terized by some writers as the "new" diver-
sion, to distinguish it from the time-honored
traditional diversion, described above, to
which it is akin functionally but from which
it can be distinguished in various important
ways. What follows briefly describes the
development of the so-called "new diversion"--
diversion "programs" for drug abusers and
others.

Civil commitment statutes

The first major national effort to form a
linkage between the drug abuse treatment
and criminal justice systems to process drug-
abusing criminal defendants differently was
the passage by the Federal Government and
several States of civil commitment statutes.8
These worked to channel specific classes of
drug dependents, almost invariably heroin
addicts, out of the criminal justice system
just before or just after trial to so-called
"eivil® confinement for inpatient treatment.
Such ‘'civil commitment" was generally for
extended periods, in excess of 2 years.
These statutory programs for the civil commit-
ment of drug abusers sprang up in the late
1960s and early 1970s following Robinson,?
Most of these statutes~--the Federal Narcotic
Addicts Rehabilitation Act (NARA), the New
York civil commitment statute, and the
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California civil addict statute, to cite the pri-
mary examples--provided both for involuntary
civil commitment as a condition of post-trial
sentencing and for a voluntary civil commit-
ment route, to be activated at the request of
or with the concurrence of the defendant, at
the pre-trial stage.® These civil commitment
statutes were by their very nature 'diversion-
ary” (in the broad sense of the term). How-
ever, in addition, their voluntary pre-trial
commitment compohents constituted the earliest
examples of strictly pre-trial diversion pro-
grams for drug abusers, within the technical
definition of "pre-trial diversion" generally
accepted today.n

Typically, such commitment statutes, whether
activated at the pre-tria!l or post-conviction
stage, were characterized by--

o Complex court hearings and medical exami-
nations to determine the presence of drug
addiction and an amenability to rehabilita~
tion;

e Comparatively long periods of inpatient
treatment in institutionalized settings, pos-
sibly followed by parol.~like periods of
outpatient aftercare; and

e Restrictive eligibility criteria, limiting the
option to first or second offenders on non-
violent charges (and usually excluding
felonies, because the length of the commit-
ment period--in excess of a year--exceeded
the maximum possible term of incarceration
on a misdemeanor conviction).

These procedures proved to be at least as
costly as full criminal prosecution, trial, and
imprisonment. Further, numerous followup
studies were unable to demonstrate many
"cures" resulting from this approach, but
revealed instead high relapse and recidivism
rates. A broad consensus of expert opinion
is that the civil commitment statutes have
proven to be of very limited utility.® (A
recent NIDA monograph taking a second eval-
uative look at California's Civil Addict Pro-
gram, however, as a result of a followup
study found that there were significant differ-
ences in treatment outcome due to urine test-
ing and close supervision. Parole supervision,
when coupled with urine testing, resulted in
much lower rates of daily narcotic use, drug
dealing, criminal activity, and higher employ-
ment than did supervision without testing,
and no supervision.)"

Conditional discharge
statutory diversion

Beginning in 1970 with the passage of the
conditional discharge section (§404(b})) of the

Federal Controlled Substances Act, national
attention and experimentation began once more
to turn to linkages between the criminai jus-
tice system--again, as in the instance of civil
commitment, the courts~--and community-based
drug abuse treatment programs, this time
primarily outpatient.’ That Federal statutory
provision, which was later transferred almost
verbatim into the laws of 18 States, provided
for post-guilty plea diversion of first offend-
ers on drug possession charges (misdemeanors
and felonies) to programs of treatment and
supervision in the community.”™ Successful
completion of a fixed term in treatment-—again,
usually in excess of a year--resulted in condi-
tional discharge, i.e., removal of the previ-
ously entered guilty plea from the record,
.and, upon petition of the defendant, an -
expungement of the record of conviction.”

Like the civil commitment statutes before them,
these conditional discharge statutes typically
relied on the State departments of mental
health or on the probation offices to make
treatment referrals and to provide monitoring
and supervision on behalf of the criminal jus-
tice system.® Also like the civil commitment
statutes, because diversion occurred late in
the processing of the criminal case, the court
(usually the trial judge) was the primary
diversion initiator. The probation department
or mental health division, however, played
the role of a "broker" or coordinator of local
“treatment -services by placing referrals in
particular programs. In this respect, the
conditional discharge statutes mandated a form
of ‘interface between the criminal justice and
treatment systems characterized by a true
"linkage"--a coordinating unit responsible for
treatment placement, followup, and client mon-
itoring.™

While these staiutes were in part enacted to
avoid many of the perceived disadvantages of
the civil commitment approach, they typically
embodied serious limitations of their own,
which caused them to have only limited impact.
These limitations, which lessened their other-
wise potential attractiveness to criminal justice
officials, included the fact that such options
were by statute available only to narrow
classes of drug abusers, typically first or
second offenders on drug possession charges
only. The statutes required comparatively
long periods of participation in programs of
treatment and supervision (often up to 2
years), thus making their utility for and pop-
ularity with drug abusers ather than heroin
addicts very limited. Further, like the civil
commitment . statutes, conditional discharge
statutes "diverted" drug abusers comparatively
late in the processing of the criminal case~-
only after trial and conviction or entry of a
plea of guilty.2°
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Processing costs, at least on the cr§minal jus—
tice end, thus remained high for this :_alterna-—
tive and the criminal defendant thus dl\{erted
had already penetrated well into the criminal
justice system, which is view«_ad. by m_os;c1
expert observers as itself criminogenic.
While these statutes remain in effect, the
infrequency of their use is indicative of their
limited utility.??

Nonstatutory pre-trial
diversion programs

Efforts to develop more flexible linkages
between the drug abuse treatment and criminal
justice communities that would.iqtervene ear-
lier in the processing of a criminal case led
1o the establishment of a plethora pf programs
at the State and local levels that identified,
diagnosed, referred to treatment, and moni-
tored performance in treatment of drug abus-
ers at the pre-trial stage, before substantial
processing Cosis and significant penetration
into the criminal justice system ocCCUrS. As
noted earlier, such pre-trial programs for
drug abusers grew out of the broader national
experimentation with the concept of community-
based pre-trial diversion, recommeu:\dgd by
the Report of the President's Commlssmn on
Law Enforcement and Administration of Justice,
The Challenge of Crime in a Free Society.
Particular drug dive:sion programs were an
offshoot of the general trend - after 1968 pf
"new diversion" to community—l?ased service
programs, not generally authprtzed by statu-
tory mandate but rather by inherent prosecu-
torial discretion or, in some instances, court
rule.2? As characterized by a dozen pilot pro=-
grams implemented during the period from
1968 to 1972 by the U.S. Department of Labor
(DOL), this so-called "eclassic" modgl of pre-
trial diversion displayed the following fea-
tures:

e A central rote for the prosecutor in deter-
mining diversion eligibitity;

e A referral to one particular diver;ion "oro-
gram" component, which offered in-house
counseling and other services .and which
relied only secondarily on making outside
referrals;

e A guarantee of dismissal of charges upon
successful completion of a term of cgunsel—
ing, typically 60 or 90 days.

As this prosecutor-—based model beqarqe popu-
larized and widely replicated, specialized pre-
trial diversion programs for drug abusers
following this design sprang up. E\{en more
common, however, was the growing involve-
ment of drug abusers as clients in sdch
"officiaily” nondrug programs. These were
ty pically defendants arrested for nondrug
offenses who were incidentally drug _abysers
and for whom, once diverted,'speuallzed
drug counseling and other services naturgHy
evolved. While many such programs continued
officially to bar drug abusers, usually for
political reasons or out of fear of adverse ]
impact on success rates, growing numbers ©
drug-abusing defendants, especnally marljuina
and polydrug abusers, were SO diverted.

The success, even with drug abusers., of the
nonstatutory prosecutor—based diversion model
that intervened post-filing led after 1972 to
the passage of legislation and court rules per-
manently authorizing pre-trial diversion fgr
drug abusers.?® Penal Code section 1000 in
California, whereby thousands of drug abus-
ers are diverted annually at tlje post-charge
phase, pursuant to a statutorially mandated
set of eligibility determinations magde by pr‘os—27
ecutor and court, is the outstanding exa_lmple.
Such programs remained procedurally falthfgl
in most respects to the nonstatgtory, clqssu;
DOL-sponsored model of pre—tr}al diversion.
For example, most adhered to flxed and pub-
tished eligibility criteria, a major.rol.e for the
prosecutor, and a guaranteed qlsmlssal of
charges upon successful completion. However,
they differed in that required terms of treat-
ment tended to be longer--a year instead of
90 days, usually--and the programs were not
freestanding but were located in the courts,
probation, or mental health departments of
local government.?

Final evolution of the post-filing drug diver-
sion phenomenon occurred with the settl|_ng up
of specialized linkage units to screen cr:xmmal
cases for drug abuse indicators and to inter-
view, diagnose, and recommend to the prose-
cutor and/or court particular treatment
placement, pursuant to a "hrokering" for serv-
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justice system and the private sector drug
abuse treatment community.2® CRP and pro-

grams like it, with the impetus provided by

the report of the National Commission on Mari-

huana and Drug Abuse, gave rise in 1973 to
the national program, Treatment Alternatives
to Street Crime (TASC). (TASC is a fed-
erally funded series of more than 50 local
criminal justice/drug abuse treatment linkage
mechanisms that identify defendants and refer

them to treatment at multiple post-filing points

in the processing of the criminal case.)?%

These pregrams, which displayed a wide vari-
ation in participant eligibility criteria and

operating procedures, can best be character-
ized as coordinating units authorized by court

rule, interagency agreement, or inherent pros-

ecutorial discretion, interfacing on the one

hand with the traditional agencies of the crim-

inal justice system--the prosecutor, the
courts, probation--and on the other, with
private sector community-based treatment pro-
grams.3 Most also brokered for services in
addition to (or instead ofj providing services
directly themselves. Most also offered, as
did other pre-trial diversion programs, the
incentive of dismissal of charges upon suc-
cessful completion. (TASC programs over
time, however, deemphasized this feature,

making it only one of many case disposition
options. )3

Quite apart from the presence of these fea-
tures, which provided comparative flexibility,
such pre~trial intervention typically occurred
only after the filing of formal charges by the
prosecutor or after initial court appearance.3’
This led in time to a recurring controversy,
nationwide, between prosecutor and court as
to which of them had primary responsibility
for and control over the post-filing/pre-trial
diversion process.34 An additional develop-
ment was the encumbrance of such programs,
as they evolved and responded to legal chal-
lenges, with procedural steps and safeguards
necessary to guarantee due process and other
legal rights for participants, against whom
jeopardy had already attached due to the fil~
ing of charges.’®, These developments cam-
bined to create what some commentators have
termed the "over-judicialization" of the pre-
trial diversion process, making it in effect
indistinguishable from the adversary system

ion of most reviewers, though not for all
populations nor as a result of each of many

pilot program efforts, some of which proved
much more effective than others.s7

A return to pre-charge
referral strategies

Notwithstanding the demonstrated utility of
post-filing, pre-trial diversion, this approach
has by its very definition failed to address
the treatment needs of a substantial segment
of criminally accused drug dependents, thase
whose cases are dropped, for various reasons,
before initial court appearance. In some juris-
dictions this amounts to up to 20 percent of
the arrestee population.®® Partly in response
to the perceived drawbacks of post-filing
diversion, partly in response to its overjudi-
cialization and consequent complexity, strate-
gies for identifying drug-abusing criminal
defendants at the point of arrest and channel-
ing them to treatment while the stimulus of
police confrontation is still fresh in their
minds~-i.e., in lieu of or immediately after
arrest--have been proliferating.

As noted above, "traditional" diversion by
police (street diversion) and by prosecutors
pre-charge has been an ongoing phenomenon
of Anglo-American justice. Until recently in
the adult system, such traditional diversion
was by a process and not to a program. It
had low visibility, with no fixed eligibility
criteria, but case-by-case diversion decision-
making by the arresting officer or the charg-
ing deputy prosecutor, and it tended to
exclude drug abusers and others who dis-
played so-called "chronic" problems or syn-
dromes.3® Beginning with the Report of the
President's Commission on Law Enforcement
and Administration of Justice in 1967, pre-
charge diversion programs sponsored by police
departments and prosecutors' offices began
to proliferate--usually on an experimental
Ipifot" basis.®® Almost invariably, such pro-
grams intervened earlier than. the classic
model pre-trial diversion programs in order
to achieve two overriding goals:

e To effect the quickest possible remcval

from the criminal justice system--itself

viewed as criminogenic-~of particular

ices approach. An early example of this model classes of defendants ocver whom the reach

o Broad eligibility criteria, but generslly was the Court Referral Project of the New

to which it was meant to be an alternative,
excluding felony or violent misdemeanor

while lessening flexibility and increasing proc-

A of the criminal law was considered over-
York City Addiction Services Agency. CRP, : essing costs.3% broad: and :
of fenders; which provided no direct services itself, e o i )
e Occurrence of the decision to dive:t, exer- accepted drug abusers for treatment placement i i Much descriptive and evaluative literature e To remove large numbers of otherwise rou-

cised by the prosecutor, at the time of or
immediately after arraignment (e.g.. there-
fore post-filing diversion); and

has been generated about the effectiveness
of pre-trial diversion generally and about
pre-trial diversion of drug abusers, as well

tine, minor cases from the backlogged and

i a criminal case, monitored treatment overburdened criminal courts prior to the
ing o crimi

from several post-filing points in the process— L;
il
progress on behalf of the court, reported

i e filing of formal charges, so that no court
violations, and otherwise served as 3 br (87 IR as about TASC. The concept has demon- paperwork or processing time would occur.
petween two previously hostile and noncommu-= strated its general effectiveness in the opin-
nicating systems--the public sector criminal {
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As noted in the 197% report of th. Jational
Advisory Commission on Criminal Justice
Standards and Goals (NAC), such pre~charge
programs were usually administered directly
by police.#* All were geared to identify,
divert, and serve at the earliest possible
stage specialized groups such as youthful
offenders, publicly intoxicated persons and
drunken drivers, the mentally ill, and family
violence and white collar fraud cases.4?

In some instances, diversion occurred in lieu
of arre~” 1 others, after arrest but before
booking; in yet others, after booking at the
precinct.4 It was only after the advent of
widespread illicit psychoactive drug use in
the 1970s that such programs began to open
up to and to be designed to serve drug abus-
ers on minor charges. Again, as was the
case with the de facto entry of incidental
drug abusers into post-filing pre-trial diver-
sion programs on nondrug charges, many
drug abusers diverted pre-charge were neither
officially identified as drug abusers nor han-
dled differently until diversion had already
occurred ,**

Just as the post-charge "adversarial" phase
of the criminal process was dominated by the
prosecutor, so was the earlier pre-charge,
"investigative" phase dominated by the police.
As a result, most pre-charge diversion was
police diversion. However, significant exam-~
ples of prosecutor controlled pre-charge
diversion occurred, as well. The Citizen's
Probation Authority (CPA) in Flint, Michigan,
which early on diverted both drug users and
others pre-filing and Ilatzr gave rise to a
separate prosecutor-dominated pre-charge
drug diversion program, had been in opera-
tion since 1965.4°

In the juvenile justice system, not only had
police discretion always been broader and
more accepted, but programs of police diver-
sion had been established earlier and more
visibly.% Youth service bureaus in the pri-
vate sector and various specialized counseling
units had existed as adjuncts.of juvenile jus-
tice agencies themselves since the early 1960s
or before, with specific mandates to divert
at the pre-intake stage (i.e., prior to book-
ing) or later at the pre-petitioning stage
(i.e., prior to formal filing of charges).s
Large numbers of minor. juvenile offenders
for whom all adversarial processing was con-
sidered inappropriate (both because to do so
labeled the juvenile as a criminal and because
minimization of penetration into the crimino-
genic juvenile justice system was considered
an important goal) were thus diverted pre-
charge.*®  As the amount of juvenile crime
has grown and as the proportion of all streeat
crime committed by juveniles has increased,

overburdened juvenile courts and probation-
administered intake centers have increased
the scope of pre-charge diversion for juve-
niles, both by increasing the range of eligible
offenses and the proportion o. the juvenile
arrestee population that is diverted.

Unlike the situation with regard to statutory
civil commitment and statutory and nonsta-
tutory post-filing diversion, most such pre-
charge programs have maintained a low
visibility, and there is little descriptive infor-
mation, let alone program evaluations. Not
only is comparatively little known about the
nature and extent of such pre-filing, i.e.,
pre-charge, diversion nationally, but its
appropriateness and effectiveness compared
to later diversion options has yet to receive
close scrutiny. One hoped-for result of this
monograph, then, is t stimulate consideration
of and discussion about such early diversion
options and their potential for replicability.
How this aim is integrated within the overall
purposes of this monograph will be described
below.

Purposes

Within the context of the development of the
Federal strategy to build more and better
drug abuse treatment/criminal justice linkages,
NIDA's primary purpose in commissioning this
effort has been to generate a state-of-the-art
assessment of early diversion programs for
drug users that intervene prior to the filing
of formal charges by a prosecutor, especially
those having a major role for police. The
Institute has established as a goal to increase
and upgrade direct linkages between local
law enforcement agencies and local drug abuse
treatment programs, so that drug-abusing
defendants may be identified and referred
for needed services at the earliest possible
point in the criminal justice process. In
order to determine the feasibility and prac-
tical utility of such police referral strategies,
the number and nature of instances where
such a practice is currently ongoing in local
communities must be better known and under-
stood. Moreover, where local planners and
policymakers have instituted such pre-charge
programs, yet involved actors other than the
police in major roles, the reasons for such
alternative configurations also are important
to national level planners. .

As suqgested earlier, almost ali of the wealth
of literature on diversionary referral strate-
gies (specifically for drug users and generally
for criminal defendants) generated over the
past decade has focused on the post-filing,
prosecutor-controlled model of pre-trial diver-
sion popularized by the early Department of
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Labor pilot programs.
fco.c'lraw upon for a sur
Initiated or police-

Little exists in writing
’ vc?y of existing police~
) g ependent diversi

Likewise, though mch):h has beenrvsv:ggtenr]\o%i/ls.
way of procedural description and evaluation
apout the LEAA-sponsored Treatment Alterna-
tives to Street Crime (TASC) prbgram and
about many of the 50 or more TASC programs
Operational across the country, this model
hgs seldom been adapted to accept referrals
dlr.ectly from police or prior to the point at
which drug-abusing defendants face initial
court appearance.*® A fresh inquiry, State
!oy State, was therefore viewed as a r'1ecessity
in order. to get a clear view of the frequency
with which such early diversion of drug users
by police occurs and the procedural variations
under W.thh it operates. Further, it was
NIDA's intention, once States and localities
had been contacted, to identify a significant
number of such efforts, and to select several
rgprgsentative examples for in-depth descrip-
tion in a publication to be widely disseminated
It was hoped that such a publication wc;uld '
eéncourage criminal justice policymakers and

and desirability of such an approach, with

an eye toward possible replication i ;
jurisdictions. P on in their

que' and purposes of NIDA's
criminal justice initiative

Building effective communications. f i
qurmation exchange, and providi'ngotsetcef::'{;cal
assistance to various actors involved in the
drug abuse treatment/criminal justice inter-
fac.:e'are the overriding purposes of NIDA's
criminal justice initiative. The role and mis-
slon of the initiative has been characterized
by Institute officials as follows :

e To {nsur‘e treatment and rehabilitation
services for'the drug-abusing criminal
offender, which Necessitates accurate iden-

tification, diagnosis, referral t
and followup; 0 treatment,

) To increase awareness of the need for
improved services to the drug-abusing
criminal offender in both the criminal jus-

tice system and the dru abus
Sycton g e treatment

® To mobilize Federal and State efforts; and

® To provide a catalyst for new program
fievelopment that combines the best serv-
Ices  of the particpating agencies.

The Institute derives its authori

_ . Ity to addr
Justlce-sy§tem—related aspects oft)éirug abuzzs
from section 410 of its enabling legislation.
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NIDA has concentrated its efforts in thij

on the fact that the criminal justice systse:nfa
the first «:md last point of contact for the
drug-abusing criminal defendant--is itself an
excellent "casefinding" mechanism through
which the unmet treatment needs of a signifi-
cant. subpopulation of drug abusers can be

satisfied. Along with the Law Enfor
Assistance Administration LE cement
the years (LEAA), NIDA over

has given direct and indirect sup-
port to various diversion and referral stratpe—
gies, for ex.ample, through pilot-program
funding. Joint planning and funding of TASC

by NIDA and LEAA is perhaps the ;
example of this Supporf. p outstanding

Over time, the activities of NIDA in this area

have fallen into three
nave Jall phases, or stages, as

® Phase 1 (1973-1974); characteriz
efﬂ?rts.to pass enabling and clar'ei?yirt\)g
legislation (e.g., amendments to the Safe
Streets Act requiring LEAA to issue guide~
lines for drug treatment for defendants
and SAODAP confidentiality regulations)’;

® Phafse 2 (1975): characterized by joint
pOIlC)/. formulation with LEAA for program
p!annmg and development of initiatives
directed at the drug-abusing criminal
_defe_ndant, to benefit both the criminal
Justice system and the drug treatment Sys-
tem, e.g., letters of agreement for joint
planning by LEAA State planning agencies
(SPAs) and NIDA Single State Agencies
for drug abuse prevention (SSAs); and

e Pha;e 3 (1976 to present): characterized
by information exchange, e.g., national
and regional seminars and forums to dis-
Cuss issues arising for both the criminal
Justice and drug treatment systems in the

processing of the drug-abusij mn
defendant, g ing criminal

This monograph together with oth

_ mo p er recent
publications by NIDA addressing aspects of
the drug abuse treatment/criminal justice

interface, represents an additional
this phase 3 effort. aspect of

N'IDA's interest in pre-charge
diversion strategies

In recent years, support activities of NIDA
paralleling areas of State and local emphasisl
have focused on those stages in the process:
Ing of drug-abusing criminal defendants that
occur after the prosecutor makes a determina-
tion whether to proceed against the accused
I.e., once the underlying criminal case has
farmally been entered into the adversarial



system of justice., For reasons explained
below, NIDA is now directing more attention
to that earlier stage in the criminal justice
process--the investigative stage, dominated
by the police--in order at that stage to’build
linkages, promote information exchange, and
provide training for law enforcement compo-
nents.

After more than a decade of experimentation
with. strategies to divert the drug-abusing
criminal defendant out of the ordinary course
of processing, a variety of program models
have received attention in the literature and
have been institutionalized locally after suc-
cessful operation as pilot efforts.  TASC,
now operational in more than 50 cities and
counties across the country, is the outstand-
ing example.®' Other programs, created by
statute or court rule and operational in vari-
ous sites, have also received considerable
attention.%?

Rationale for this study

The predominant models for drug diversion
intervene to identify drug abusers and refer
them for treatment comparatively late in the
processing of a criminal case--only at the
point where the prosecutor is faced with the
decision about whether to seek a formal con-
viction and the defendant is facing the initial
court appearance. There exist compelling
reasons of due process, and others, for drug
diversion intervention no earlier than this
stage in a criminal case.s3 There also exists,
however, a growing concern by NIDA officials
and others that many drug abusers in need
of treatment fall out of the criminal justice
system before the prosecutor decides to make
a formal charge. In these instances, the
criminal justice system misses an opportunity
to identify and refer for service a defendant
who, because of ongoing drug abuse, is com-
paratively more likely to recidivate. Likewise,
the defendant in question may miss the oppor-
tunity to take advantage of treatment services
offered to others whose cases progress fur-
ther into the system.

Several recent studies, when read together,
make a circumstantial case for the fact that a
very significant number of drug abusers are
"slipping through the cracks" after arrest,
i.e., their cases are dropping out of the crim-
inal justice system before a treatment referral
option is presented to them. The recent
Final Report of the Joint Committee on New
York Drug Law Evaluation noted that only 39
percent of felony drug arrests in the State
during the period 1972-1973 had resulted in
indictments.s¢ What was more, after passage
of the new "get tough" statute in 1973, com-

plete with mandatory sentencing and a ban

on plea bargaining, only 25 percent of felony
drug arrests penetrated as far into the sys~
tem as to vresult in indictment.ss

AR 1

The 1978 LEAA Survey of Inmates of Local
Jails across the country notes that while 68
percent of inmates had used illegal drugs at
some time prior to arrest, with 41 percent of
all users characterizing their usage as "often,"
only 4 percent were enrolled in drug treat-
ment at the time of their entry to jail, and
52 percent had never been enrolled in treat-
ment.5¢ In contrast, 44 percent of the total
population surveyed admitted to illegal drug
use in the month prior to being jailed on the
current offense.s? .

In addition to the foregoing data from the
1978 jail survey, key findings from the
LEAA's 1976 publication, Local Jails and Drug
Treatment, illustrate the extent to which drug
abusers go undetected, and thus untreated,
in short-term~-usually pre-trial--confinement.
The 1976 jail study, relying on data collected
during an in-depth sample survey in 1972 of
84 jails of varying sizes nationwide, noted
that almost half the jails surveyed held most
of their inmates for less than 30 days. {(For
short stay" jails, a mean of 56 percent of
inmates were held for less than 3 days and
30 percent for 3 to 30 days. For "medium
stay" jails, 8 percent were held for less than
3 days and 42 percent for 3 to 30 days.)®®
Further, one-third of all jails surveyed had
no drug abuse screening or identification pro-
cedures, and only minimal screening proce-
dures were In place at another one-quarter
of the jails sampled. What was more, when
they did exist, drug abuse screening proce-
dures were often selectively applied and
sometimes bypassed or ignored aitogether.s?

Last, a 1976 joint study by the D.C. Pretrial
Services Agency and the Statistical Anaiysis
Center of the D,C. Office of Criminal Justice
Plans and Analysis (the D.C. SPA), titled
The Pretrial Offender in the District of Colum-
bia, advanced several significant findings

with regard to the case processing of serious ]
offenders in a major metropolitan area. The
study found that of the 20,000 felony and
serious misdemeanor arrests made in the Dis-
trict of Columbia in 1975, 24 percent of the
defendants arrested admitted current or
recent drug abuse (exclusive of marijuana or
alcohol) .. Moreover, while 37 percent of all
adult defendants arrested in 1975 in D.C.
were arrested two or more times in that year,
20 percent of all arrests were nolle prosequied
(i.e., the cases were dropped) by the prose-
cutor at or before initial court appearance--
pre-filing.s' Four charge categories accounted
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for almost two-thirds of the cases lodged ) .
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against admitted drug abusers in the 1975
study--possession or sale of drugs {21 per-
cent), larceny (15 percent), robbery (12 per-
cent), and burglary (10 percent).®?  Finally,
the study noted that 34 percent of ail adults
chgrged with drug possession offenses had
prior adult convictions, and 18 percent had
two or more such prior convictions.63 The
D.C. study, one of the few computerized
followqp studies to date that focuses on the
pre-trial phase, paints a picture of high levels
of repeat offenses by pre-trial releasees, a
significant percentage of whom are drug abus-
ers, at the same time that a sizable percent-
age of arrests are dropped at the pre-charge
stage by local prosecutors.

For.these reasons, NIDA is interested in gen-
erating discussion at the State and local levels
about the increased use of drug diversion
str.ategies that come into play prior to the
point at which the prosecutor must decide
whether to file formal charges. Creation of
such early diversion options would, from this
perspective, plug a hole in the otherwise com-
prehensive federally funded drug abuser
identification and referral process, typically
offered by TASC and other models, that

divert at multiple post-charge points in the
process.

In this regard, in recent Congressional tes-
f(n-nony about the policy and planning prior-
ities of the National Institute on Drug Abuse
the Administrator of the U.S. Alcohol, Drug’
Abuse, and Mental Health Administration
(ADAMHA) went on record as follows:

NIDA is currently developing a com-

prehensive training program for all
componepts of the criminal justice Sys~
tem--police, courts, jail, probation,

and parole personne]. Programs where
police refer persons to drug abuse
treatment will be studied. Since a
large number of drug abusing criminal
offenders come into frequent contact
wjth police and are not charged but
simply released without benefit of drug
treatment this study of programs may
prove invaluable. If these diversion
efforts seem feasible and applicable
NIDA plans to follow up with appropri:
ate resource material and training for

both police and drug treatment agen-
cies .64

This volume, therefore, is viewed by NIDA
as a necessary first step in the process of
encouraging more and better law enforcement/
drug abuse treatment finkages. Followup
steps, shouid a resulting dialog about p}-e-
charge diversion strategies in fact emerge,
can be expected to take the form of model
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program development and replication, as well
as education and training for local law
enforcement personnel, criminal justice plan-
ners, and others concerning the utility of
pre-charge diversion efforts.

Scope and Focus

This study commissioned by NIDA was man-
fia‘ted to inquire into the entire period from
initial contact with a suspect by the police
up to, but not including, the point at which
the prosecutor filed formal charges against
the accused. The Supreme Court, in the
case of Kirby v. lllinois, defined the latter
event (or Injtial court appearance, whichever
should first occur) as a "critical stage" in
the prosecution of any criminal case at which
point the "investigative" phase, controlled
by the police, concluded and the "adversariai"
phase, controlled by the prosecutor, com-
m.enced.ﬁ5 Court precedents, therefore, pro-
vided a very clear and easily defined outer
boundary for the state-of-the-art review of
early diversion by police and other actors to
be undertaken. Boundaries for the inquiry
were further clarified as follows:

e That the juv_enile justice system as well as
the adult criminal justice system would be
an appropriate area of inquiry;

e That police referral mechanisms and other
pre-charge diversion programs that served
dru.g abusers in addition to others would
be just as eligible for description as those

programs geared exclusively to drug abus-
ers; and

e That the population served, both in terms
of socioeconomic makeup and drug abuse
patterns displayed, was a secondary con-
sideration after attention to operating pro-
cedures and other programmatic features.

Methodology

All State-level criminal justice and drug treat-
ment planning offices (the State Planning
Agencies [SPAs] for receipt of LEAA funds
and the Single State Agencies [SSAs] for
ADAMHA funding) were contacted by letter
and followup telephone call in order to identify
any such referral mechanisms operating in
their respective States. In many instances,
at the suggestion of State officials, further
contgcts were made with city and county crimi-
nal justice and drug abuse planning entities
as.well. In addition, a variety of public and
private sector organizations were contacted
directly and asked to identify pre-charge

L et st
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diversion programs known to them anywhere
in the country. These groups included--

® The Office of Narcotic and Drug Abuse
Programs in the Corrections Division at
LEAA, which coordinates all federally
funded TASC programs;

e The National Association of State Alcohol
and Drug Abuse Directors (NASADAD);

¢ The LEAA-sponsored Pretrial Services
Resource Center (PSRC) and the National
Association of Pretrial Services Agencies
(NAPSA);

® The American Bar Association's Pretrial
Intervention Service Center's library of

publications; and

® Various police and prosecutor professional
associations.

Moreover, a full review of all existing litera-
ture on pre-trial diversion generally and drug
diversion in particular occurred. Programs
thus identified were cataloged for further
contact.

The result of the literature search and State
and local planning agency telephone inquiries
resulted in an extensive list of diversion pro-
grams that were apparently pre-charge and

that served drug abusers either exclusively

or as a significant subgroup.

Followup contact with each individual program
thus identified ensued, again by telephone
and letter. Some failed to respond to the
inquiry for the details of operating proce-
dures, and others, once contacted, proved
to fall outside the boundaries of the study.
Still others, though they fit the definition,
served so few cases as to not have a signifi-
cant impact on the criminal justice process or
on the drug abuse problem in their areas.
In the end, 17 candidate sites were identified
for possible indepth followup. Out of this
group, 10 program components in 6 sites were
visited and are described in detail in 6 Sum-
mary Site Visit Reports. The details of the
various methodological steps in the site selec—
tion and field visit process are described in
detail below.

Literature review

The review of the current literature on pre-
charge diversion extended to works on diver-
sion generally, especially the large number
of publications on prosecutor- and court-based
post-filing diversion, because pre-charge
diversion (pre-filing) is often addressed inci-

dentally as part of the broader topic. Sev-
eral key compendia were referenced in this
regard, including~-

® A computerized literature search on pre-
charge diversion compiled by the National
Criminal Justice Reference Service of LEAA
(assembled specifically for this study);

e Juvenile Diversion: A Selected Bibliography,

Second Edition (1977); Police Discretion: A
Selected Bibliography (1978): and Pre-Trial
Diversion:” A Selected Bibliography (1978)--
publications™ of the National Institute of
Law Enforcement and Criminal Justice, the
research arm of LEAA:;

e Directory of Criminal Justice Pretrial Inter-
vention Programs (American Bar Associa-
tion, third edition, 1976);

® Publications on pre-trial diversion legal

issues, program design, and research and
evaluation of the American Bar Association
Pretrial Intervention Service Center, the
National Association of Pretrial Services
Agencies, the Pretrial Services Resource
Center, and the National Counci! on Crime
and Delinquency;

e LEAA-sponsored justice system standards
addressing various aspects of diversion,
including--

Performance Standards and Goals for Pre-
trial Diversion (National Association of
Pretrial — Services Agencies 1978);

Standards on the Urban Police Function,
Courts, and Corrections of the National
Advisory Commission on Criminal Justice
Standards and Goals (1975); and

Standards for the Administration of Juve-
nile Justice, volume on "Diversion,™ of
the National Institute of Juvenile Justice
and Delinquency Prevention's Standards
Development Project (1978);

® Various publications by LEAA, NIDA, and
SAODAP on the Treatment Alternatives to
Street Crime (TASC) program, produced
during the period 1972-1979;: and

® Previous publications by NIDA on various
aspects of the drug abuse treatment/crimi-
nal justice interface, including--

A series of monographs for judges, prose-
cutors, and defense attorneys on Criminal
Justice Alternatives for Disposition of Drug
Abusing Offender Cases (1978);
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A series of three related reports on bujld-

ing linkages between the criminal justice
and  treatment systems  (1977);

A series of Best

Strate i
press): and gy reports (in

A monograph on State Parole Policies and

Procedures Re arding D -
mene e ! g g Drug Abuse Treat

These and other sources queried yielded g

large number of leads to pPre-charge diversion

Nationwide telephone contacts

As indicated above, all SPAs and SS
contacted initially by letter and adv;\s?adwige
expect telephone inquiries on the subject of
this study during specified periods,
contact in al| instances was followed up b
telephone contact for a series of indepth but
generally open-ended questions about pre-
chargg and other drug diversion strategies
operating in thejr respective States, A

!oosely structured Question guide was utilized

and drug abuse planning pbersonnel were also
made, as Suggested by State-leve| personnel,
Responses were recorded on

forms and pertinent data were later extracted

A total of 153 local~level leads were dev

for diversion strategies reportedly operaei?ﬁ;d
at the pre-charge stage and serving drug
abusers, often in conjunction with other
qefepqants. letter and telephone
Inquiries to these 153 pPrograms constituted

Followup tel

calls were placed to 80 of this g-rouFf)), sgﬁafclzct)gg
on the basis of geographical distribution.
Out of this number, 21 were no longer in
operation or were Unreachable, reducing the
relevant universe to 59 programs. Of this
n'umber, telephone contact and direct informa-
tion were obtained from 53,

11
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Of the 53 programs, 36 were eliminated from
further consideration because they were in
fgzct not characterized by pre~charge diver-
sion, "and/or because they had little or no
real Impact, and/or the program description
was inadequate. The remaining 17 candidate

programs were proposed for sj isi -
progr P site visit selec

Sites selected

Of the .17 prime candidate pre-charge referral
stratt'agles., those in 6 Ilocales were selected
for snte_vxsnts and detailed description, based
on a mix of the following considerations :
® - Procedural variation in program design;

© Juvenile as well as adult
: programs repre-
sented in the final group; J P

® Geographic distribution;

° .En'wphasis on programs operating in prox-
Imity to major drug entry/distribution

points/routes;

® A. Cross-section of drug abuse patterns
displayed by local populations being served;

® A significant role for police in dj i
intake; and P diversion

Rrogram components at two sijtes were opera-
tionally administered directly by police
d_epa_r'.tments. Those at other sites featured
significant potice involvement but were oper-
ated by large socjal service agencies of State
governments, by Prosecutors, and/or by the
Two sites visited exemplified primarily

Out of a jcotal of 10 components observed at
these_: '6 sites, 4 served juveniles and the
remaining 6 worked with adults. One sjte

north of San Francisco Bay;
Genespe County, Michigan, a suburp of
Detroit; and Baltimore County, Maryland, on

drug trafficking entry i i

rug 1 points on main dry
dlstrlbgtlon routes. Pre-charge referralg
strategies observed at the sites visjted were
as follows:

R
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i ternatives
o Delaware's Criminal Justice Service Center The Marin County Treatment Al

. tory provisions of the Federal Statute. (!t also provides for treatment in lieu of conviction,
(three components). This multipurpose 1(:19 Street g;:;{m:ré:tf‘nigz fe"f‘;?.g"“a?‘edr?l;rgz_ as does §404(b) of the Federal act. See notes p16-23, infra, and accompanying text.)
- : it li the crim- 1agnosis ) i
diagnosis and "‘?;er;":'n;”s'f,gér{ﬁce abuse ment functions for a variety of agfn;::%sst 4. See Klein, M., "lssues and realities in police diversion programs," Crime and Delinguency,
inal justice sys ns. Referrals can be in the criminal justice system. 'Pr;iergeanor 1976, 22 (421); National Advisory Commission on Criminal Justice Standards and Goals,
treatment p:;pgra rosecutors, and other police referrals on felony and misde Report on the Courts, 1973, 27, pp. 33-34 (hereinafter cited as NAC Courts Report).
made by p;)‘ Ice'ef)char e Ievél as well as charges are made to TASC. Carter, R., and Klein, M., "Police diversion of juvenile offenders,™ in Juvenile Diversion
actors at the prts in 1?he proc:assing of a J nicipal- Referral and Recidivism, Lincoln, S., (ed.), (Englewood Cliffs, N.J.: Prentice~Hall, 1975);
at.al.l later pomT o avenues of pre-charge In addition, two of the county shmue rg u- Brakel, 5., "Diversion from the criminal justice process: Informal discretion, motivation
ﬁ”,m'na‘. ca"se. £ r:val are currently in use-- ities, Novato and San Ans:elmo, a\;ms f%r and formalization," Denver Law Journal, 1972, 48 (211); La Fave, W., "The police and non-
diversion® rererr n of drug users by the larized pre-charge diversion progcous sub~ enforcement of the law," Wisconsin Law Journal, 1962, (104); Goldstein, L., "Police discre-
Wi‘ler;?nrgr’z)sr: dcli\grsg:)”ce and pre-charge youths, glany of ‘gg?nrg d|sApillayth5rZ'; diver- tion not to invoke the criminal process,” Yale Law Journal, 1960, 69 (543).
| C ) : i e stance abuse pro : .
diversion of thep',“tongsﬁ drll)\g\e/grks)i%ntahry sion programs lead to the dropl}?lzgc’:ec)f 5. See National District Attorney's Association, Monograph on Philosophical Procedural and Legal
State's Gomman eai dictm.e‘nt (pre-charge) charges upon successful compiiance. Issues Inherent in Prosecutor Diversion Programs (1974) (hereinafter cited as NDAA Mono-
referrals at the presl:(:utorS' also. occur. ) h In graph); NAC Courts Report, supra note #, p. 27; National Institute of Mental Health,
stage by State pro e Philadelphia Social ACt'on‘wo-rksl :r?és olice { Diversion From the Justice System (1971); Vorenberg, J., "Early diversion from the justice
h County (Evansville), Indiana, lieu of making an _arr‘gst, p"amcofer dri'ug- ! system: Practice in search of a theory," in Prisoners in America, Ohlin, L., {ed.} (Engle~
¢ Vanderburg l Dyf rral Service. Per- detectives, at their discretion, re‘e. and | wood Cliffs, N.J.: Prentice-Hall, 1973). See generally Cox, 5., "Prosecutorial discretion:
Dr:sg :pisi‘:éoffxgr diueg or alcohol charges abusing jduveni!es to thlssuccc?:sr;?jlmc%mpli— | An overview," American Criminal Law Review, 1976, 13 (383).
so —ili work-study program. > . i ’
are re_ferred at the S?gse?“réﬁarﬁinggze, ance with program requirements will obvi I {[( 6. For a discussion of how traditional diversion evolved into the "new" diversion of structured,
the bail bond Cgmrmlcstl to this program, ate both the fact of an arrest and any i ! service-oriented programs, see Performance Standards and Goals for Pretrial Diversion
or _prosecutor‘ : zlugtions and purchases arrest record. j X‘ {Washington: National Association of Pretrial Services Agencies, 1978), pp. 1-27 (hereinafter
which Pef’for_;_“ﬁ evro ram is supported by it i vl NAPSA Diversion Standards). See also Aaronson, D.; Hoff, B.; Jaszi, P.; Kittrie, N.;
trgatm?nt- g pce'?sful completion results ¢ Baltimore County, Maryia.ndr ml‘?’t‘%e o and Saari, D., The New Justice: Alternatives to Conventicnal Adjudication (Washington:
clients fees, ouc Arbitration Program. Police, throug i ' ,5 American University Law School, 1977), pp. 1-31 (hereinafter New Justice).
iri dismissal of charges. Tssuance of a citation, dlverl:\t prg-chail;ge %g
; ichi ru ny drug-abusing and other juven t iy 7. See The Challenge of Crime in a Free Society, report of the President's Commission on Law
° g?n:f;?)ncxz?;?;rigcslmtl)’(l)li?elcgégdar;)’m%ﬁmr S:feyndantsg into this t%rogr%?mr{se F?:?)Eur::;" ;{, jg Enforcement and Administration of Justicey (Wapshington, D.C., 1967}, p. 134,
v X on a include a hearing on the offense, Vo
confer after an arge?t Qatsh:efansem?: Siled. ing, and volunteer work service. Success ‘! | ) 8. See, for example, Narcotic Addict Rehabilitation Act of 1966, 28 U.S.C. §2901-06 (title I,
drug charge but e(t);en be diverted to ful completion results in dropping of \ 19 voluntary, in lieu of prosecution); 18 U.S.C. §8§4251-55 (title Il, involuntary, post-
The defendant rT‘l_?.Yh erforms diagnostic pending charges. j) conviction) (1970); Cal. Welf. & Inst'ns Code §§3151 (West. Supp., 1971) (involuntary,
this P"ng‘am: whic tp atment referrais, R i post-conviction); Conn. Gen. Laws Ann., ch. 123 §§48, 49 (involuntary, as condition of
evaluations, makets n';e rogress. Success- All programs visited displayed 5;gn|f|cant__ ?g probation or of confinement, respectively); and N.Y. Mental Hygiene Law §210 (voluntary,
and monitors treatme g'smissal of charges.  police involvement. The majority were exam %“ in lieu of prosecution) and §208.4 (involuntary, post-conviction) (McKinney, 1971).
ful completion leads to ci ples of approaches in which .the police role 3{
d diversion in Marin County, and function was the predominant one In the ! k For an exhaustive catalog of all State drug diversion statutes, regardless of point of inter-
. PreTCharge rug diversion process. i vention, see Weissman, J., "Survey of State drug offender diversion authorities," Pretrial
California: ted ed predominantly 1 Services Annual Journal, 1979 (hereinafter Weissman).
; tives t programs visited serv - oobd
The Marin CP“_”W Treatment Alternative gglsydfuggabuser'S, though most of .the four ! % ?\ 9, For a discussion of the origins of the above Federal and State prototype civil commitment
to Street Crime program juvenile programs worked mainly with mari- ‘% } statutes, see Bellassai, J., and Segal, P., "Addict diversion: An alternative approach for
Youth Service Bureau juana users, and one of the adult p'X’gtr;::{ Ll the criminal justice system," Georgetown Law Journal, 1971, 60, pp. 670-680 (hereinafter
The Novato You the Genesee Countyb Drug fDNgi;stlgnus:rs Y 2\‘ cited as Bellassai and Segal).
i large numbers of o : |
';he San Anselmo Departmental Probation served 9 *,l} 10. See note 8, supra. See also Bellassai and Segal, supra note 9, pp. 676-710.
rogram 1 ~
i k 11. For a discussion of the role of civil commitment statutes in the general evoluation of pre~
% trial diversion strategies, see Bellassai, J., "Pretrial diversion: The first decade in retro-
FOOTNOTES

spect," Pretriai Services Annual Journal, 1978 (hereinafter Bellassai).

1. 370 U.S. 660, 667 (1962).

i i i i in this area, see Comment,
. For an overview discussion of the issues i men
t,"?liisr)neFr.gziCri\ngrzecgggrzi()t)ion of pharmacological duress as a defense to possession of narcotics,

13. lbid, pp. 671 and notes 19-21. See also Hearings on Treatment and Rehabilitation of Nar-
Georgetown Law Journal, 1971, 59 (761).

cotic Addicts Before Subcomm. No. 4 of the House Committee on the Judiciary, 92nd .
Congress, 1st session, pt. 1, p. 808 (1971) (testimony of Robert L. DuPont, then Administ- ‘-
rator, D.C. Narcotics Treatment Administration); Civil Addict Program Effectiveness as

Measured by Successful Discharges and Administrative Information, Report 2,
Rehabilitation Center, 1970;

P S O

g RPN TN i

Act of 1970. More than 40 States
i -513, the Federal Controlled Substance ] ate
3. See P;Jb‘:;;t:a:n:ltesd the Uniform Controlled Substance Act, draf_teldt.by tr;iat;llaeflsor:ale ?‘Zgula—
?:r\',:ncg of Commissioners on Uniform State Laws. The model legislation p

5y e
N

California
Criminal Commitment of Narcotics Addicts Under State Law,

Mayor's Narcotic Control Council and New York City Criminal Justice Coordinating Council,
1971.
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I A O,

14.

15.

16.

17.

18.

19.

20.

21.

22,

23,

24,

25.

26.

27.

28.

29.

30.

See National Institute on Drug Abuse, An Evaluation of the California Civil Addict Program
by McGlothin, W.; Anglin, M.; and Wilson, B. {Rockville, Md.: the Institute, 1977), pp.
1-3, 9-13.

See Bellassai, supra note 11, pp. 17-20.

For a detailed procedural analysis of the conditional discharge statutes of 18 States, includ=
ing a commentary on how they parallel the Federal provision and how they differ, see Weiss~
man, supra note 8, pp. 32-52.

For a description of the procedural steps in this prototypical Federal provision, see Bellassai
and Segal, supra note 9, pp. 26-27. .

Weissman, supra note 8, pp. 37-52; Bellassai and Segal, supra note 9, pp. 26-27.

For a general discussion of types of linkages, see "Developing strategies for linking the
criminal justice and drug treatment systems," Drug Abuse Treatment and the Criminal Jus-
tice System: Three Reports (Rockville, Md.: NIDA, 1977).

See Bellassai and Segal, suipra note 9, pp. 687-701.

For a general discussion of the value of early diversion options in minimizing the crimino~
genic effects of traditional criminal justice and juvenile justice proceedings, see NAC Courts
Report, supra note 4, pp. 28, 35.

The Federal conditional discharge provision, it must be noted, however, was never envi-
sioned as an operational diversion option for Federal courts, since most minor drug offenders
are tried in State and local courts.

Rather, Congress included f404(b) in the Federal Controlled Substance Act to serve as an
example to the States of what was viewed as a preferred mode of processing minor and first
time 'drug law violators. See 116 Congressional Record H9163-64 (daily ed., Sept. 24, 1970)
{remarks of Congressmen Robinson and Springer). .

Bellassai, supra note 11, p. 1921. For discussion of the New Jerszy Supreme Court Rule
authorizing diversion of drug and nondrug cases, which is the outstanding example among
the States, see generally NAPSA Diversion Standards, supre note 6; and Source Book in
Pretrial Criminal Justice Intervention Techniques and Action Programs (Washington: American
Bar Association Pretrial Intervention Service Center, 197%).

See Legal Issues and Characteristics of Pretrial Intervention Programs (Washington: American
Bar Association Pretrial Intervention Service Center, 1974).

Bellassai, supra note 11, p. 19.

ibid., pp. 19-21.

For a general discussion of P.C. §1000 diversion, see Legal Opinions on Pretrial Diversion
Alternatives, Information Bulletin No. 1, August 1975 (ABA PTI Service Center) p. 2.
Many P.C. §1000 cases are diverted to and supervised by various of the California TASC
programs. Marin County TASC, which is orie of the programs visited during the course of
this study, derived the bulk of its client intake from post-charge/pre~trial P.C. §1600
diversion cases.

See Directory of Pretrial Intervention Planning and Action Programs, 3rd ed. (Washington:
ABA PTI Service Center, 1976) (hereinafter cited as the ABA PTI Directory).

For an operational description of the New York City Addiction Services Agency's Court
Referral Program, see Drug Abuse and the Criminal Justice System: A Survey of New
Approaches in Treatment and Rehabilitation (Washington: Drug Enforcemant Administration,
1975) pp. 72-81. :

Much descriptive and evaluative material has been published on TASC by the former Special
Action Office for Drug Abuse Prevention (SAODAP), located from 1972-74 in the Executive
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31,

32.

33.

34,

35.

36.

37.

38.

39.

40.
1,

42.

43,

uy,

45.

L6,

L7.

48.

Office of the President: by its successor, the Al

e F ; , cohol, Drug Abuse and Mental H
?oc;rg;:r;:;:rsv?fhn S(le/)\xg?n;dblytthe h?gAEn]forcement Assistance Administration (LaEAAe)altclvhic'ﬁ

/ ater, , funded TASC; and by States and | ities which
have operated TASC programs. Several key pi ’ T fre Inglude L ppieh
. 1S. S y pleces of the TASC literature incl

Tg/;gc. An ﬁEproach fgr Dealing W!th the Substances Abusing Offender (Washiﬁgt%?):LEéﬁA

) and AA, National Evaluation rogram, Phase [ Report: Treatment Alternatives to

Street Cri ' ; i i
LEA:, 1;%1?.(TASC), by Toborg, M.; Levin, D.; Milkman, R.; and Center, L.

See Toborg, M.; Levin, P.;
Crime (TASC):
Lazar Tnstitute,

Milkman, R.: and Center, L., Treatment Alternatives to Street

1975) pp. 3-26 (hereinafter TASC State of the Art Review).

Ibid., pp. 8-10, 15, 19. See also Preliminary Com i i i
y . . . arative Eval jec
(Bethesda, Md.: System Sciences, Inc., 1974))l. : vawation of Five TASC Projects

See generally ABA PTI Directory, supra note 28.

For an overview discussion of the court vers i

1 | v us prosecutor controversy in the post-charge/
pre-trial diversion area, see NAPSA Diversion Standard s nd
Bellassai, supra note 11., pp. 21-25. == SUPra note 6, pp. $9-70; and

For a review of the so-called "over-judicialization" ili i
n ' - i H
generally Bellassai, supra note 11. J of post-filing/pre-trial diversion, see

Ibid., p. 27.

See NAPSA Diversion Standards, su

A : . pra note 6, pp. 16-25 (caveats to overreliance on diver—
sion as par]acea); and Kl.r‘by, M., Findings, 2: Recent Research Findings in Pretrial Di\ll\;(:“':
sion {Washington,: Pretrial Services Resource Center, 1978) pp. 16-18.

See, for example, The Pretrial Offender in the Distri ia:
, for . » strict of Columbia: A Re -
acteristics and Processing o efendants ashington: D. al geﬁg;taonn 5 Ig:ag

Criminal Justice Plans and Analysis 1977 i i ci i
Offendar Resers), r ysis, ) p. xvi {hereinafter cited as the D.C. Pretrial

NAPSA Diversion Standards, supra note 6, pp.

1-4; Bellassai ar
Pp. 672-676; Bellassai, supra note 11, pp. ' and Segal, supra note 9,

15-16, and note 4.

See NAC Courts Report, supra note 4, pp. 24-29, 32-38.

Ibid., pp. 24-25, 33-35,
Ibid., pp. 28-38.
Ibid.

Bellassai, supra note 11, p. 19.

The CPA, which later gave rise to a separate but procedurally similar drug diversion pro-

gram, the Drug Diversion Authorit is di i i
Jone! i DDAg. ority (DDA), is discussed in chapter 3 of this monograph,

See note 4, supra.
and Nejelski, P.,
22 (44), p. 393.

See also NAC Police Report and NAC Courts Re
) ;i _ port, supra note 4;
"Diversion: The promise and the danger,™ Crime and Delinqﬂency, 1976,

See National Institute of Mental Health, Instead of Cou i i i i
¢ | , rt: Diversion i
Crime and Delinquency Issues: ' (gloéjltj\xflr;lle'\fijgs't'iﬁé

A Monograph Series,
Institute, 1974). o =. By Lemert, E.

Ibid., pp. 11-18,

54-70, See also LEAA, Nati i
Jonenile Bivererc. . National Evaluation Phase | Summary Report:

by Rutherford, A., and McDermott, R, (Washington: LEAA, 19767.
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49,

50.

51.

52.

53.

54,

55.

56.

57.

58.

59.
60.

61.

62.
63.

64.

65.

TASC State of the Ar't Review, supra note 31, pp. 15-19.

This has been a consistent theme in NIDA's Criminal Justice Branch publicatioqs since the
creation of the Institute. See, for example, Drug Abuse Treatment and thg Criminal Justice
System: Three Reports (1977); State Parole Policies and Procedures Regarding Drug Abuse
Treatment (1977); and Criminal Justice Alternative: for Disposition of Drug Abusing Offender

Cases (1978).

For a procedural description of the basic TASC model now available for nationwide replica-
tion, together with a discussion of "local option" features, see generally TASC: An Approach
for Dealing With the Substance Abusing Offender (Washington: LEAA, 1978).

See ‘generally Bellassai and Segal, supra note 9, and Bellassai, supra note 11.

For the due process and other legal arguments against qiverf-:ing defendants prior to the
filing of formal charges by the prosecutor, see NAPSA Dlversu?n Standards, supra note 6,
at Standard 1.1 and pp. 27-41; ABA Pretrial Interventiqn Service Center, Pretrial Interven-
tion Legal Issues: A Guide to Policy Development (Washington, D.C., 1977) p. 12; and
Jaszi, P., and Pearlman, H., Legal Issues in Addict Diversion: A Technical Analysis (Drug

Abuse Council, Inc., and ABA Corrections Commission, 1975), pp. 84-85,

LEAA, The Nation's Toughest Drug Law: Evaluating the New Yo'rk Experience, Final Report
of the Joint Committee on New York Drug Law Evaluation {Washington: LEAA, 1978), p.
14,

Ibid.

LEAA, Drug Abuse History and Criminality of Inmates of Local Jails: Results of the 1978
LEAA Survey, by Barton, W. (Washington: LEAA, 1978), tables 1 and 28.

Ibid., table 16.

Newman, C.; Price, B.; et al., Local Jails and Drug Treatment (Washington: LEAA, 1976),
pp. 55, 71,

lbid., p. 83.
D.C. Pretrial Offender Report, supra note 38, pp. 53-55.

Ibid., pp. xv, xvi.

ibid., p. 53.

Ibid, p. 78.

Statement of Cerald L. Klerman, M.D., Administrator, Alcohol, Drug Abuse, and Mental

Health Administration (ADAMHA), before the Subcommittee on Health and Environment of
the House Committee on Interstate and Foreign Commerce, U.S. House of Representatives,

March 29, 1979.

406 U.S. 602, 689 (1972).
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2. Toward a State-of-the-Art Review:
Program Typologies and Salient Issues

PROGRAM TYPOLOGIES

During the initial phase of this study, con-
siderable information was gathered concerning
the operation and administration of particular
pre-charge diversion efforts. These diversion
strategies, though varying greatly in proce-
dural detail, locus of administrative control,
eligibility criteria, and populations served,
clustered into several general types. Details
of this emerging typology of pre-charge
diversion strategies follow.

An Emerging Typology of Pre-Charge
Diversion for Drug Abusers

The literature review and nationwide telephone
contact with State-level SSAs and SPAs, fol-
lowed by telephone contact with particular
pre-charge diversion programs, has allowed
the construction of typologies in this area.
Programs will be looked at from five vantage
points:

¢ Point of referral;
e Primary actor(s) controlling the operations;

® Locus of administrative control
agency sponsorship, if any);

(i.e.,

® Programmatic configuration of the service
provider(s) to whom cases are referred;
and

e Nature of the services provided to diver-
tees.

Point of referral

Thirty~five truly pre-charge diversion pro-
grams for adults and juveniles were analyzed
and compared procedurally. The following
types, in terms of the point at which referral
or diversion occurred, were discovered:

e Pre-arrest diversion by police, either at
the scene of an apprehension or from the
statiorhouse;

17

® Post-arrest/pre-booking (or pre-intake)
diversion from the stationhouse or via cita-
tion release procedures at the scene of
the apprehension;

e Diversion at or after booking (intake), in
lieu of pre-trial detention: and

® Post-booking/pre-filing diversion, after
the pre-trial release decision has been made
and once initial steps in case review bv
the prosecutor have commenced.

Primary actor(s)

Of the operational examples of pre-charge
diversion encountered, variety and clustering
were also discerned on the basis of which
actor(s) in the criminal justice process con-
trolled the decision to divert or refer cases
or which actor(s), if that decision was a
shared one, dominated the process. The fol-
lowing types emerged:

e Diversion at the discretion of police, either
on the street or from the stationhouse:

e Diversion by a prosecutor or juvenile
intake officer from the stationhouse, pre-
or post-booking, after a recommendation
from the arresting officer;

e Diversion by a specialized, independent
social service affiliated worker (an arbitra-
tor, youth counselor, etc.)}, after arrest
but before booking, with the advice of
(but not dependent upon) the recommenda-
tion of the arresting officer:

e Diversion by the prosecutor with input
from (but not dependent upon) police,
after booking (or juvenile intake) and after
pre-trial detention or release, at the point
where review of the case for purposes of
the filing of charges occurs: and

¢ Diversion by court-affiliated administrative
personnel (e.g., court clerks), pre—-filing,
of certain fixed categories of traffic-related
cases, where arrest and release upon police
citation has already occurred.

T e
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Locus of administrative control PY

A. variety of different agency affiliations for
diversion program components were discuvered.
In many ways these paralleled the types of

administrative control encountered among post- '

charge diversion programs, which types have
been set out in other publications. Full insti-
tutionalization--where the diversion program
is a regular subunit of a larger, preexisting

frontline operating agency, as opposed to a ®

pilot program--was encountered with surpris-
ing frequency in programs with an administra-
tive nexus with State, county, or local
governments.

The following types of administrative control
over, or affiliation of, pre-charge diversion °
programs were encountered:

e Free-standing diversion programs, whether
incorporated entities in the private sector
or not, that were administratively independ-
ent of all other operating agencies of
government, though some received govern-
ment funds (i.e., county or State appropri-
ations or grant funds), and that interfaced, o
on the one hand, with various criminal
justice agencies as sources of referrals
and, on the other, with various public
and/or private sector treatment programs
for delivery of some, or all, divertee serv-
ices;

Nature of services provided

e Programs operating as regular administra-
tive subunits of larger, preexisting State
or county criminal justice agencies, most
commonly police departments, prosecutor
offices, courts, or corrections depart-
ments;

® Programs-operating as regular administra-
tive subunits of larger, preexisting State
or county drug treatment agencies, notably
community mental health departments, and
Single State Agencies (SSAs) for drug
abuse; and

® Programs administratively affiliated with
large criminal justice or drug treatment
bureaucracies but operating semiautono-
mously, as pilot programs on grant status.

®
Programmatic configuration of
the service provider(s)

Police referral and other pre-charge diversion
programs identified also clustered into distin- .
guishable types based on the programmatic
configuration of the service providers to which
referrals for treatment services were made.

Five primary patterns for service delivery to
pre-charge divertees were encountered.

These were as follows:

18

A variety of different service delivery capa-
bilities were discovered on the part of the
pre-charge diversion strategies identified.
These ranged from very limited single modal-
ity, short-term services of a very limited sort
{e.g., drug awareness classes) to a very
broad, sophisticated mix of multimodality
treatment services, together with auxiliary
support services such as day care, job place-
ment,
extent of services provided to divertees, like
the required term of diversion enroliment,
were a function of both the gravity of the
sorts of charges diverted and the relative
seriousness of the drug abuse problems typi-
cally displayed. by divertees.
was observed in this area,

Diversion to a single, freestanding drug
treatment program, located outside the
criminal justice system, and featuring one
or more modalities;

Diversion to a variety of different treat-
ment programs and other service providers
outside the criminal justice system and
not administratively linked with each other;

Diversion to a variety of services within a
single, large helping service bureaucracy,
e.g., community mental health department
(usually cecurring when the diversion pro-
gram itself was a unit of such a large
agency);

Diversion to an interface "broker" {(such
as a TASC program) that offers little or
no direct service delivery itself but that
matches the treatment needs of individual
divertees to the capabilities of available
private sector treatment programs, and
that then makes re-referrals and monitors
such; and

Service delivery to the divertee directly
by the diverting or referring criminal jus-
tice or juvenile justice agency itself (e.qg.,
by a youth service bureau administered
by a local police department).

etc. By and large, the nature and

A clustering
as follows:

Diversion .. fixed, short-term courses or
classes on drug education and prevention,
with little or no variation in delivery
geared to divertee needs;

Diversion to short-term counseling, primar-
ily of the drug abuse prevention sort,
though tailored in its delivery to the needs
of individual divertees;

® Diversion to single modality outpatient
treatment services (e.g., drug-free reality
therapy), tailored to differing client needs,
often coupled with auxiliary services:; and

e Diversion to a service provider offering
the full range of multimodality drug treat-
ment, prevention, and education services,
either outpatient or outpatient/inpatient,
with a treatment plan geared to individual
client needs.

In the following chapter, detailed operational
descriptions for the programs observed in
six sites visited will be presented. How pro-
grams visited exemplified the various typol-
ogies described above will be addressed.

SALIENT ISSUES

This section will review what are perceived
to be, on the basis of the literature review
and discussions with key actors in the six
sites visited, key controversial issues in the
field. It is beyond the scope of this mono-
graph to give exhaustive treatment to any of
these, let alone to pose final answers to the
questions they raise. However, the reemer-
gence of these issues in discussions with
officials and other actors at all sites visited
indicates that they will be central concerns
well into the future for existing pre-charge
referral programs, as well as for new pro-
grams.

First to be reviewed will be a series of issues
arising from placing t}-: point of diversion at
the pre-charge stage. Questions of police
versus prosecutor control of the pre-charge
diversion process are taken up, together with
the related issue of how, if at all, effective
criminal justice "holds" and credible sanction
can be applied to pre-charge divertees, as
distinguished from post-charge divertees.
Role conflict questions affecting potice and
others will also be noted. A cluster of
related issues revelving around questions of
voluntariness, due process, and equal protec-
tion will also be addressed.

Another set of issues revolves around diver-
sion strategy design~--whether a "program"
component should be added to the basic diver-
sion "process"; the issue of the desirability
of inclusion of the diversion unit in a larger
entity, or its configuration as a linkage mecha-
nism, rather than as a freestanding service
provider; questions revolving around training
of diversion decisionmakers; and questions
regarding the confidentiality of drug abuse
treatment information gathered pre-charge.

Point of Diversion

There exist a cluster of issues, some primarily
operational or administrative in nature, and
others, which are more abstract, legal issues,
that center on the question of the comparative
appropriateness of diversion this early in the
processing of a criminal case. The following
are primary concerns in this area.

Police versus prosecutor control
of pre-charge dversion

Many prosecutors argue that the decision of
whether or not to formally charge and/or
prosecute a defendant is vested in them and
not in the police. Such prosecutors further
maintain that the police are not in possession
of all the facts necessary to make an intelli-
gent referral decision, are not neutral and
detached actors, and cannot guarantee
consistent standards for review and determina-
tion of diversion from case to case. Prosecu-
tors will point to an apparent absence of a
credible "hold" or applicable sanction to be
imposed by police or unsuccessful diversion
participants. Do these arguments render ill
advised the growing process of police diver-
sion? Specifically--

e How can the objectivity of police diversion
decisionmaking be maintained from case to
case, given the ad hoc nature of police
discretion about whether to arrest and to
book?

e Does police diversion widen the net of the
criminal justice system by arresting and
then diverting defendants who otherwise
would not be arrested or, if arrested,
screened out early?

e What effective checks or reviews can be
applied to police diversion to insure that
these programs do not become a dumping
ground, by design or chance, for other-
wise unprosecutable cases or for cases
where public policy considerations would
cause a prosecutor to decline to file
charges?

Effective sanctions at
the pre-charge stage

In the instance of criminal charges already
filed, a written waiver of the right to speedy
trial is usually sufficient, at least for short-
term intervention, to preserve the case
against the accused for renewed prosecution
should diversion fail. However, as one moves
back from the point of formal filing of charges
by the prosecutor to the point of initial
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apprehension by police, the available, enforce-
able sanctions lessen to the point of nonexist~-
ence. What effective response does the police
officer have who diverts in lieu of arrest
should the divertee not comply? Problems of
case preparation, not to mention prosecutorial
review for sufficiency of the evidence and
availability of witnesses for later prosecution
increase when diversion occurs at the early
stages. If all available evaluative findings
suggest strong "holds" or threatened sanc-
tions increase the likelihood of compliance
with and response to treatment, how can
early diversion of drug abusers prove effec-
tive in the majority of cases?

Insuring knowing and voluntary
entry into pre-charge diversion

As noted in chapter 1, the Supreme Court in
the case of Kirby v. lllinois defined a basic
test, or series of tests, for determining what
stages in the processing of a criminal case
were '"critical stages" in which access to coun-
sel was required by law. Subsequent cases
have not directly taken up the question of
whether the point of diversion decisionmaking,
whether pre- or post-charge, is such a criti-
cal stage. However, commentators have
agreed almost unanimously that because post-
charge diversion occurs arter the filing of
formal charges by the prosecutor, and at or
after initial court appearance, right to counsel
applies. Further, jeopardy has attached with
the filing of formal charges, and diversion
thereafter, whether by prosecutor or court,
assumes the status of a quasi-judicial disposi-
tion. Fundamental due process and adminis-
trative law precedents have been ruled by
various State supreme courts to mandate the
right to published eligibility criteria and
administrative hearings before diversi~a deci-
sionmakers to challenge rejection from diver-
sion or unfavorable termination, once diverted.

Whether (and if so, to what extent) these
requirements extend forward to the pre-charge
phase of criminal case processing is not clear.
A number of subsidiary issues arise from this
question, however, as follows:

¢ Can a defendant who is offered an oppor-
tunity for pre-charge diversion make a
truly knowing and voluntary choice when
opting for diversion? Many commentators,
most recently the National Association of
Pretrial Services Agencies in its Perform-
ance Standards and Goals for Pretrial Diver-
sion, argue that without the filing of formal
charges, the defendant cannot know for
certain what offense(s) will finally be
charged and prosecuted and, thus, cannot
intelligently weigh the likelihood of convic-
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tion, the possible consequences (e.g.,

sentence) if convicted, or the attractive-
ness of other options (guilty plea, trial,
etc.) over diversion.

Is access to counsel for adults mandated
when faced with the decision of whether
to choose diversion? Though not deter-
mined as a matter of law to be a "critical
stage," many commentators argue that the
pre-charge decisionmaking point requires
access by adults to counsel under the tests
laid ocut in Kirby and subsequent cases.
They argue that if the prosecutor has
solidified the case to the point of offering
diversion, albeit pre-filing, to a defendant,
then the Kirby test of "commencement" of
the adversarial phase of the case has
occurred. This in turn requires access
to cournsel according to this line of reason-
ing. Without counsel, a knowing and vol-
untary choice of diversion over other
options is impossible or at least presump-
tively absent. There exists no case law
on this point, however,

What about the pre-booking situation, how-
ever, in which the case has yet to be for-
mally brought to the prosecutor and the
prosecutor plays no role? It cannot here
be said that the "investigative phase" of
the case has concluded or a case against
the suspect been solidified. Some commen-
tators argue, though, that because the
defendants are being confronted here with
complex legal issues (whether to opt for
diversion}) and because of the threat of
official "over-reaching," access to counsel,
even this early, is required to insure vol-
untariness. The National Advisory Commis-
sion on Criminal Justice Standards and
Goals (NAC) in 1975 recommended access
to counsel whenever diversion would involve
an "extended restraint on liberty," even
pre-charge. Whether short-term treatment
in diversion, when presented as an option
at the pre-booking stage to an already
released defendant who has benefited from
citation release, would constitute an
"extended restraint on liberty" is problem-
atic.

Can a defendant who is under the influ-
ence of drugs or alcohol, or both, at the
time of arrest/booking knowingly and vol-
untarily opt for diversion? The question
of diminished capacity in this context has
not been resolved. By way of analogy,
Federal and State appeals court rulings
have declined to void culpability for drug
possession or drug-related property crime
cases where the defendant was drug
dependent at the time of the offense.
However, a guilty plea entered on the
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record by a defendant who suffered de
facto from diminished capacity at the time
would be open to legal challenge.

® Regardless of the situation for adults at
the pre-charge stage, do juveniles have a
right to counsel at pre-charge diversion
proceedings? The Supreme Court's land-
mark decision, In Re Gault, which estab-
lished the juvenile defendant's right to
counsel and to basic due process, was
limited to the adjudication phase of juvenile
proceedings. ~Did that mean that pre-
charge diversion proceedings for juveniles
did not need to provide for counsel? That
issue, too, remains unresolved.

Due process considerations

A series of Federal cases have established
the panoply of due process rights of an
accused that must be safeguarded at the point
of arrest and later, once jeopardy has
attached with the filing of charges. These
include the right to remain silent rather than
incriminate oneself, the right to have one's
guilt established beyond a reasonable doubt,
the right to a speedy trial and to trial by
jury, and the right to exercise certain pre-
trial motions to exclude evidence illegally
obtained and to otherwise test the sufficiency
of the Government's case. While these rights
clearly attach at the post-filing stage, when
waivers would be necessary if diversion were
to occur, would such waivers also be required
pre~-charge for diversion? If so, what about
waivers at the pre-booking or even pre-arrest
stages? These questions remain unanswered
but are troublesome. They include:

e Must eligibility criteria be uniform, and if
uniform, published, to allow for the chance
to challenge arbitrary exclusions? 7o what
extent does a criminal justice agency, in
setting up a process or program for the
distribution of certain benefits, e.g., drop-
ping of charges and expungement of arrest
record, have to administer such a system
fairly and openiy? Does such fairness
necessitate published and uniform eligibitity
criteria?

e What, if any, right to an administrative
hearing on diversion exclusion would exist
at the pre-charge stage? Courts have
been divided on the issue of whether the
right to a hearing is required by law at
the post-charge stage, though this is now
the majority view. Does the same rationale
for due process fairness extend earlier in
the process, before the charges?
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Role conflict questions for
police and other actors

Many police departments and individual offi-
cers regard crime prevention or social serv-
ice referral functions as tasks for special
officers, not for officers on patrol. Role con-
flict is often perceived between strict enforce-
ment of the law (and apprehension of ali
lawbreakers) and discretionary nonenforcement
through diversion. Drug abuse identification,
in particular, is viewed as a highly technical
skill that arresting officers cannot and should
not be expected to possess. Subsidiary issues
here include the extent to which line police
officers should make discretionary diversion
and drug. treatment referral decisions and
the steps, beyond issuance of departmental
orders authorizing diversion in selected cases,
that can be taken practically to lessen line
police resistance to exercising such functions.

Diversion Program
Design Considerations

As noted above, diversion itself is a "process"
that may or may not have a service delivery
or monitoring component--a staff and a "pro-
gram" attached to it or interfacing with it.
What are the advantages and disadvantages
of the various approaches to diversion? Some
major considerations voiced follow.

Without exception, local actors interviewed
agreed that the relative seriousness of
offenses diverted and of drug abuse problems
encountered will in part be determinative.
However, despite the initial attractiveness
and apparent legitimacy of diversion without
a service component (New York State for
example, has an Adjournment in Contemplation
of Dismissal, a post-filing drug diversion stat-
ute that diverts hundreds of defendants
annually), drug diversion without adjunct
service delivery or referral is of questionable
utility. Given a basic premise of ali criminal
justice system referrals for drug abuse--
namely, that drug-abusing criminal defendants
should be required to participate in treatment
to effect rehabilitation--diversion without
assurance or requirement of services would
be, in the view of those interviewed, counter-
productive. (Groups such as the American
Bar Association and the National Association
of Pretrial Services Agencies, moreover, have
maintained that diversion without services
should not occur and may violate a legally
enforceable expectation of, if not right to,
treatment on the part of the defendant.)

As noted earlier, in the view of those inter-
viewed, the volume of cases diverted, the
type of drug abuse syndromes displayed, and




the treatment responses desired will often
suggest the choice. Cost, flexibility, and
case volume considerations aside, in the opin-
jon of some actors, mainly defense attorneys,
failure to provide a variety of treatment modal-
ities could well impact on program credibility
and open the way for equal access to treat-
ment challenges from diversion applicants
rejected because they did not wish to enroll
in a particular treatment program, or rejected
by a sole treatment program that finds a can-
didate's situation unacceptable for participa-
tion.

Training of Various
Diversion Decisionmakers

Some 'frontline" criminal justice actors--police
on patrol and deputy prosecutors, for exam=-
ple--would argue that their direct work
experience equips them to identify, diagnose,
and refer drug abusers coming through the
system. Others would argue that they are
not equipped to perform these functions pro-
fessionally and should not be called upon,
due to role conflict, to perform them. Sur-
facing these often unarticulated biases can
itself be a function of drug abuse awareness
training. Gearing training to educate both
groups to realize the value and utility of
acquiring drug abuse identification skills is
challenging. The context of the training--
police academy courses versus on-the-job
seminars or briefings at role call, for exam-
ple--could greatly affect receptivity and con-
sequently alter biases.

Confidentiality of
Treatment Information

It is not within the scope of this monograph
to treat in detail the myriad probiems of con-
fidentiality of treatment information that arise
from any criminal justice/drug treatment inter-
face. Those problems have been dealt with
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at length in other NIDA publications. Suffice
it to say that the current Federal regulations
that implement the mandate of the Drug Abuse
Office and Treatment Act have not had wide-
spread impact on frontline criminal justice
and drug treatment personnel concerning day-
to-day situations in which the criminal justice
system's need to know particular information
on a referred defendant comes into conflict
with the treatment program's legitimate need
to maintain the confidentiality of communica-
tions and data acquired in the course of the
counselor-client relationship. Particularly
acute problems can arise in the context of
diversion generally (whether pre- or post-
charge) and for the pre-charge divertee in
particular. These include the following:

s Given the "informal" nature of some pre-
charge referrals, especially pre-arrest
street diversion, written releases of treat-
ment progress information often may not
be obtained prior to the defendant's release
to repcrt to treatment., Securing such a
release later could prove not only difficuit
but also might present legal problems in
terms. of valuntariness.

® Requesting a release of otherwise confiden-
tial treatment information at the time of
being divertaed pre-charge could, in the
absence of access to counsel, be construed
as coerced or not freely and intelligently
given information. The possibility of
diminished capacity on the part of street
diversion candidates at the time of their
arrest goes to the same issue,

® There exists the problem of redisclosure

by a diverting police officer to fellow
investigators of confidential treatment
information obtained during or in advance
of early diversion. Whether practical and
effective safeguards can be developed to
prevent redisclosure in police diversions
is problematic.
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3. Description and Analysis of
Pre-Charge Program Operations in Six Sites

What follows details the operations of pre-
charge referral strategies in six sites. A
total of 8 different programs with 10 compo-
nents were observed, as shown in the table.
An overview of the contrasting models and
their conceptual basis precedes descriptions
of the example programs. Outstanding pro-
gram features are highlighted and a summary
of potential impacts and benefits to be derived
from each model are presented. Finally, the
programs visited are described in detail.

AN OVERVIEW OF
CONTRASTING MODELS

The 10 distinct operational program components
observed at the 6 sites visited during the
preparation of this report run the gamut of
pre-charge referral types insofar as their
criminal justice configuration is concerned.
By way of introduction, two represent inter-
vention at the pre-arrest stage by the appre-
hending officer (one handling adults; the

other, juveniles); three at the post-arrest,
pre-intake (pre~booking) stage for juveniles,
with police juvenile officers playing major, if
not predominant, roles; another at the post-
arrest, pre- and post-booking stages for
adults, with the ai‘resting officer here again
being the central actor; two more at the post-
arrest, pre-filing stage (with booking obviated
by citation release), with court-employed
administrative personnel playing the major
role in the diversion process once the arrest
has been made. Llastly, two instances of pre-
filing diversion are included. One of these
represents a simple process for referring drug
abusing aduii felony defendants to treatment
at the pre-indictment stage that relies upon
joint drug abuse identification by the arrest-
ing officer and by a deputy prosecutor, with
the latter playing the primary role in the
treatment referral process. The other is a
more formalized program for misdemeanor
defendants, with the prosecutor playing an
almost exclusive role~in diversion decisionmak-

ing.

Pre-charge referral programs

Site

Delaware

Vanderburgh County, [ndiana
Genesee County, Michigan

Marin County, California

Philadelphia, Pennsylvania

Baltimore County, Maryland

Program

1. Criminal Justice Service Center:
a. Police referral
b. State prosecutor referral
c. Court of Common Pleas referral

2. Drug and Alcohol Deferral Service
3. Drug Diversion Authority

4. Marin County Treatment
Alternatives to Street Crime

5. Novato Youth Service Bureau

6. San Anselmo Departmental
Probation Program

7. Social Action Workshop

8. Community Arbitration Program
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Conceptual Basis for
the Various Models

With few exceptions, the pre-charge drug
abuser referral strategies to be described in
detail below were designed to achieve the same
purpose with respect to rehabilitation and
the .administration of justice. Programmatic
configurations wvary greatly, it is true,
d.epending on local needs, locus of administra-
tive control, and nature and extent of local
drug abuse. Moreover, the criminal justice
procgdural aspects of these diversion practices
I{kerse vary, depending upon point of diver-
sion and identity of the diversion decision-
maker. However, certain premises on which
the§e practices operate remain constant, albeit
assigned different priorities from program to
program. These conceptual bases relied upon

to legitimize the practice of pre-charge diver-
sion are as follows:

e The reach of the criminal law in many
areas is overbroad, drawing defendants
into the adversary process who are not
truly involved in criminal lifestyles but
who are caught up in situational encounters
with the law, often prompted by drug use.
Ma'kmg options available at the earliest
point to divert such defendants out of the
adversary system avoids stigma, trauma,
case processing costs, and case backlogs.

e While the primary responsibility of police

and prosecutors is law enforcement, crime
prevention is an important facet of their
work,_t90, especially given the high rate
of recidivism among juvenile and adult drug
abusers. Processes and programs that
allow for the early diversion of selected
drug abusers who have a potential for
rehabilitation are useful tools for police
and prosecutors. Full criminal processing
or even obtaining a plea of guilty is often
an inappropriate response, or overresponse,
to the drug-related or drug possession
offense,

Linkages between the criminal justice and
drug abuse treatment systems that aliow
for early identification, diagnosis, and

referral and that provide treatment prog-
ress information back to the source of the
referral benefit both systems and increase

mutual understanding and information
exchange.

The adult criminal justice and juvenile jus-
tice systems are themselves criminogenic.
Diversion of seiected, nonserious defend-
ants out of the system at the earliest pos-

SIbIe'point performs a crime prevention
function.

24

B

e The trauma of arrest serves as a useful
c_:atalyst to rehabilitative action. The crim-
inal justice system also serves as an excel-
lent casefindings tool for drug abusers,
and the hold, or threatened sanction, that
the criminal justice system can bring to
bear on defendants who agree to seek
treatment in {ieu of arrest or prosecution
facilitates rehabilitation.

. T'he Yover-judicialization" of post-filing
diversion options has deprived the concept
of much of its original flexibility and dis-
cretion. Moving the point of diversion
prior to filing of charges restores many
of these advantages.

® A coordinating unit for identifying drug-
abusing criminal defendants and referring
them to preexisting, outside treatment pro-
grams, pursuant to a "obrokering" for serv- !
ices, is more cost effective and provides
for a wider range of treatment options than
does the provision of simply in-house coun-

seling and treatment by the diversion pro-
gram.

o While in a certain percentage of diverted
cases defendants will fail to complete satis-
factorily the diversion program, and while
an additional percentage will recidivate
and relapse after successful completion,
there exists a comparative advantage to
r'lsking diversion in lieu of arrest or in
lieu of prosecution, given the revolving
door effect of the justice system and the
failure of other options, including short-
or long-term incarceration, to break the
cycle of drug-related crime.

Generic Models From a
Program Operations Perspective

As indicated above, 10 program compo

that refer defendants to F::lr'ugg treatmelaon??et:e
observed in detail in 6 sites. Though the

identities of the diverting agencies differ, as
does the nature of the referral procedur"es

used, these programs may be grouped for

operations purposes as follows:

® qu sites visited featured large coordi-
nating units, which provide no services
dlrect!y. They accept adult referrals from
a variety of program components at multi- |
ple .pm.a-char'ge, pre-trial, and post-
conviction points, from a variety of criminal
Jl_Jstlce agencies. These units serve as
linkages between all components of the
criminal justice system, on the one hand,
and a wide variety of private sector drug
treatment programs, on the other. Pre-
charge diversion to treatment was
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coordinated through these units in a vari-
ety of procedural ways and on behalf of a
number of different criminal justice agen-
cies. Examples of this approach are the
Delaware Bureau of Substance Abuse's
Criminal Justice Service Center (CJ4sC)
and the Marin County, California, Treat-
ment Alternatives to Street Crime {TASC)
program.

Programs in two other sites serving adult
defendants likewise broker for services to
outside treatment programs, but also pro-
vide in-house counseling by their own
staff. Both also accept referrals from a
single, or predominant, source--in one
instance, a county prosecutor; in the
other, a county court clerk's office-~and
are committed programmatically to obtaining
the dropping of pending charges for all
participants who successfully complete
treatment. Examples described are the
Genesee County, Michigan, Drug Diversion
Authority (DDA) and the Vanderburgh
County, Indiana, Drug and Alcohol Defer-
ral Service (DADS).

Three more programs, each of which serv-
ices juvenile divertees, provide both in-
house counseling and, to varying degrees,
referrals for outside treatment services.
Each interrupts the normal processing of
a juvenile case at a point prior to juvenile
intake (the equivalent of booking in the
adult system), obtains its cases via a pro-
gram of police citation arrest, and itself
programmatically represenis a progressive
innovation within the traditional juvenile
justice system agencies—-one within a State
department of juvenile services, the other
two within local police departments. Atl
maintain holds on juvenile divertees for
relatively fixed periods of time and effec-
tuate the dropping of charges for partici-
pants who successfully complete the
program. Examples here are the Baltimore
County, Maryland, Community Arbitration
Program and two programs.of "602 Youth
Diversion' under a California statute--the
Novato Youth Service Bureau and the San
Anselmo Departmental Probation Program,
which were visited, along with the TASC
program described above, in Marin County.

The remaining diversion "process," as dis-
tinct from “program," represents an
instance of completely discretionary pre-
arrest diversion by local juvenile officers
to a particular community-based drug treat-
ment program in which those officers have
confidence and with which they have
worked cooperatively over time. Retention
in the program without rearrest results in
no record of arrest being filed. Compon-
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ents involved for the one such operational
example are the Narcotics Unit of the
Morals Division, City of Philadelphia Police
Department, and the Social Action Work-
shop, a local community-based drug-free
treatment/counseling program for juveniles,
most of whom do not come to the program
as referrals from the criminal justice sys—
tem.

OUTSTANDING FEATURES

Primary actors, common programmatic themes

and design features, unique design features,

and a summary of program outcomes will be ¥
addressed in this section. These features

are itlustrated in exhibit 1.

Primary Actors

For all of the 10 program components observed
in the 6 sites visited, police played a key
role in drug abuser identification and referral.
For the two truly pre-arrest examples vis-
ited--in Wilmington and Philadelphia-~the
apprehending officer was also the primary
actor, making the decision to divert directly:
this was not reviewed or modified by other
parties. This situation was paralleled with .
regard to pre- or pos t-booking police diver-
sion to Marin County TASC. The arresting
officer here completely controlled the process
of diversion decisionmaking.

For the two California "602" youth diversion
programs visited, a plainclothes dectective
reviewed the arresting officer's report and
made the key decision to divert or to book.
Again, this level of police discretion 1o divert
is not reviewed, or reviewable, by other par-
ties.

For the juvenile Community Arbitration Pro-
gram in Maryland and the two intoxicated
motorist programs for adults (DADS in Indiana
and the similar program of the Delaware Com-
mon Pleas Court), the arresting officer, by
means of a citation process, controls intake,
but his or her discretion is limited both in .
that departmental guidelines dictate citable
offenses and that the decision to divert or i
not occurs later and is exercised by other
parties. In this respect, the key actor in
the Community Arbitration Program is the
lawyer/arbitrator, who makes the diversion
decision. For the two intoxicated driver pro- ’
grams, administrative personnel of the court o
play only a ministerial role. For the DADS
program, the project director plays the key
role in interviewing and deciding whether to S,
accept the arrestee for diversion. The . §
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Delaware Common Pleas Court progtram in con-
trast features a self-effectuating decision to
divert on the part of the defendant, whose
charge and status as a first offender drug-
or alcchol-abusing driver automatically allows

diversion unless steps are taken to the con-
trary.

Only two examples (DDA in Flint, Michigan,
and the diversionary treatment referral to
CJSC by the Delaware Attorney General's
Felony Screening Unit) display key roles for
the prosecutor in the drug abuser identifica-
tion and treatment referral process. With
regard to DDA, which is truly a diversion
Yprogram," discretion to divert rests with
the prosecutor, though input from the arrest-
ing officer is invariably sought and received.
Likewise in Delaware, though the treatment
referral to CJSC does not--and cannot by
current prosecutorial policy--result in the
dropping of charges or suspension of prosecu-
tion, the decision to encourage the defendant
to report for treatment at the pre-indictment
stage is the prosecutor's to make--again, after
input from the arresting officer.

In none of these instances does a judicial offi-
cer--judge or juvenile hearing magistrate~-play
a role. Moreover, the traditional aduit and
juvenile correctional agencies {e.g., probation)
have no programmatic involvement with the
diversion processes, either procedurally or
through service delivery to divertees.

Common Themes

Despite the wide variation in program design,
populations served, and locus of diversion
authority and control, all the early diversion
strategies visited (with the partial exception
of the treatment referral by the Delaware
prosecutors} subscribe to and operate upon
the following common premises:

e Early diversion allows police to play a
major role in alternative processing of
selected defendants.

e Early diversion allows for drug abuser
identification and referral while the shock
of arrest can still act as a catalyst for
rehabilitative change.

e The reach of the criminal law is overbroad
and many drug-abusing defendants charged
with nonserious and/or first-time situational
offenses can benefit more from treatment

than from pre-trial detention and prosecu-
tion.

e The dropping of charges against a defend-
ant who successfully participates in drug
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abuse treatment for a stated period is a
legitimate incentive and reward.

e Early diversion is cost effective in that it
avoids prosecutor trial preparation time,
prosecutor and court paperwork, and pros-
ecutor and court case backlogs.

# Early diversion of drug abusers allows for
maximum flexibility in tailoring dispositions
short of full adversary processing, and
avoids the over-judicialization of post-filing
diversion options.

Common Design Features

Again, despite wide variation in programmatic
operations and procedures, certain common
design features can be distinguished. (With
regard to police diversion to TASC and to
the Delaware CJSC, it must be noted that
several of these features are displayed by
the linkage mechanism working in conjunction
with the police, rather than by the diversion-
initiating actors themselves.) Common design
features include-~

e Initiation of case referral and preliminary
drug abuser identification by police;

e input from the arresting officer to a
trained interviewer, who makes further
inquiry into and determinations about the
nature and extent of drug abuse;

® A review (in all but three instances) of
the apprehending officer's case by an addi-
tional, neutral party (police youth officer,
prosecutor, diversion program administra-
tor) before a decision to divert occurs;

¢ A decision to divert prior to the generation
of prosecutor or court paperwork on the
case (except for the Delaware Felony
Screening Unit);

e A referral for treatment or education serv-
ices to preexisting private-sector treatment
resources outside the criminal justice sys~
tem, in all instances through a "brokering"
linkage agent--TASC, CJSC, DDA, DADS,
etc.--that provides no direct services,
except for in-house counseling;

9 Regular reporting back to the criminal jus-
tice referring agency by the linkage entity
that moniters client performance, in all
the adult programs observed;

e Execution of limited releasss of confidential
treatment information and waivers of cer-
tain legal rights by divertees; and
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i of pending charges (in all
;I;\Z%arc\jggs pb!rL:? one)p upon successful comple~
tion of diversion, and the complete or par-
tial expungement or sealing of records In
the case.

Unique Design Features

Four unique design
the early diversion

features stand out from
strategies observed. Each

: : o ibly
could, if deemed desirable, be_ a;lded possi
with some modifications--to existing Qre—charge
programs and could be incorporated into new

programs at the design stage.

These are as

follows:

The use of lawyer/arbitrators, on .a_part-
time basis, to make diversion decisions,
as in the Baltimore County Community

Arbitration Program.

e of a Substance Evaluation Tga_m
{ShgT;‘Sof interdisciplinary medical, criminal
justice, and treatment delivery pe.rsonnel,
as in the Delaware CJSC, to review the
cases of all criminal justice refe_rr_als and
make treatment placement decisions.

. by
The assessment of fees for service, as
the DADS and Delaware Common Pleas
Court programs, from the divertees who

participate.

. : . ired of
The community work service required o
selected participants, as by the _Commumty
Arbitration Program and the Philadelphia
Social Action Workshop.

Program Outcomes

. o oact
Each of the programs vnsnjced made an imp
on local law enforcement in terms of cases
diverted and serviced, thoqgh some ‘were
much more significant in this respect than
others.
information, client outcomes for the programs
visited follow.
course, that the periocs reported on are not
always comparable.)

from available

By way of summary

(It must be kept in mind, of

e Pcolice, prosecutor and Common Pleas Court

indicated approximately 20 police or prose-

cutor referrals per month.

e The Vanderburgh County Drug and Alco-

hol Deferral Service (DADS). During the

e The Genesee County Drug

e Police referrals

re~charge
ﬁal TJustice service Center (CJSC).

CJSC “officially" accepted 396 criminal jus-
tice referrals from all points in
justice system, of which 27 .perce.nt wet(“ie
referred pre-trial. Sepaxjate police an

prosecutor referral statistics are not kept,

n -
as many of these cases are referred "unof

in lieu of arrest) or appear

2. R
fictally Ly a Best available data

as attorney referrals.

referrals to the Delaware Crir_ni—
During

the 9 months from June 1978 to March 1979,

the criminal

- sriod from January 1977~
%)icn;?n%t:‘r %978, 972 defendants were
diverted to DADS. For the calendar year
1978, 72 percent of participants success;
fully completed the program, and only
percent failed and were returned for
renewed prosecution.

Diversion Autfhor—
i DDA). During its first 6 years O
‘otgelfation (1972 to 1978), DDA ac;cepte?,l
1,129 of 1,601 defendants referred by the
prosecutor (70.5 percent}. Of this num-
ber, 757 enrolled (67 percent) and SLH‘:
(48.2 percent) successfully completed t6e
program. For calendar year 1978, 11
defendants were accepted for diversion 6
out of 144 referred by the prosecutor (80.
percent), and 32 (27.6 percent) had fsu;i—
cessfully completed the program as of the
end of the year.

to the Marin County Treat-
ment Alternatives to Street Crime (TAS(é)
program. During 1977 and 1978,_TAS.
recejved 305 referrals from all points in
the criminal justice system, 184 of whom
(61 percent) were placed in trgqtment.
Of this group, most were post—-ﬁlmg/prg-
trial diversion referrals under Penal Code
§1000 (146 cases). Police referrals, ngt
officially recorded as sych, cqnstltute L
about 50 defendants, with details unaval
able.

1g02" police diversion in Marin County to
trengzNon/ato Youth Service Bureau and the
San Anselmo Departmental Probation Prc:j—
gram. During 1970, the YSB accepie
106 referrals, of whom 362 (89 percent)
were from police. Reportedly 90 percent
of all referrals successfully cympleted the
program. In contrast, the San Ansel(r)no
Police Department refers roughly E:)O ban
youths per year to its Depar‘.tmental. tr"o a
tion Program. Again, precise statls;!cs
were not available on the number of thqse
who successfully completed, though this
was reportedly in excess of 80 percent.

ice pre-arrest referrals to the Philadel~
gglfl: Sgcial Action Workshop. The Socnal_
‘Action Workshop is a small treatment pro
gram that serves fewer than 40,;uven|lﬁs
at any given time. Repqrtedly, more than
50 percent of its participants are .pohce-
pre-arrest referrals. Though precise stla
tistice were not available, police referrais
over the past 12 months have amounted to

approximately 50 youths.
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® The Baltimore County Community Arbitra-
tion Program. During its first 2 years of
operation (December 1976-December 19783)
3,408 cases were referred by police for
arbitration and 1,815 (53 percent) were
enrolled. Of this number, approximately

90 percent successfully completed the pro-
gram.

ADVANTAGES AND IMPACTS

The following discussion is a summary of the
perceived advantages: and resulting impacts
from the practice of pre-charge diversion
opserved in six sites. These are divided for
discussion between advantages to and impacts
on the criminal justice system, the drug abuse

triatment community, and the referred defend-
ant.

The major advantages to and impacts from
such. programs, in the view of criminal justice
officials interviewed, were  as follows:

® Substantial numbers of drug abuser cases
were not referred to the prosecutor, juve-
nile intake, or court for full adversarial

processing, though the number and per-
centage diverted varijed.

® Police officers were able to divert, rather

than send to juvenile intake or to court,
cases that they felt deserved a social serv-

gce response rather than routine adversar-
ial processing.

® Local problems of crime and drugs as dis-

played by diverted defendants could be
apd were handled "informally," locally,
via utilization of such diversion routes.

® Early indications of drug abuse as detected

by police were followed up on and
responded to by the actors and service
dgllvery components involved in these early
diversion efforts.

Additional advantages, in the view of drug
abuse treatment practitioners, accrued from

such pre-charge programs that impacted on
the drug

included the fol lowing:

treatment community. These

® The ability to turn the trauma of arrest

into an opportunity for more immediate
therapeutic intervention than that afforded
by other, later referral strategies.

The opportunity to expand the already
demonstrated utility of the criminal justice
system as a casefinding avenue to a new
ar;]d largely untapped area--the pre-charge
phase.

28

P 2Nt SRR s e et v < o

i

T e g, e

® The ability to link the drug abuse treat-
ment community cooperatively with an
important segment of the criminal justice
community not previously involved in mak-
ing treatment referrals--the police.

Advqntages to and impacts on drug-abusing
participants in such programs of early diver-
Sion were likewise generally consistent among
the programs visited. These included the

following:

® The opportunity to avoid the stigma and
later economic consequences of conviction
records, and (in two examples) of arrest
records, through the dropping of charges.

e The opportunity to be offered and to opt
for treatment and other assistance for drug
abuse that might not be offered if the case
were screened out or prosecuted fully.

® The chance to avoid the criminogenic and
often alienating process of full criminal
prosecution, pre-trial detention pending
bail, and court hearings.

® The incentive to participate in and comply
with treatment because of the threat of
renewed prosecution (though for pre-arrest
diversion, little real criminal justice system
hold remains present except for the moral
authority of the neighborhood officer on
patrol).

PROGRAM DESCRIPTIONS

The following section will describe in detail
the operations of representative examples of
pre-charge diversion of drug abusers observed
via field visits to six sites, Because differ-
Ing and separate diversion strategies in sev-
eral of these sites rely on the same central
coordinating and linkage entity, the presenta-
tion of strategies will proceed not by diversion
typology, but rather, by jurisdiction visited.

Criminal Justice Service
Center, Delaware

The Bureau of Substance Abuse (BSA),
located administratively within the Delaware
Division of Mental Health, is the Single State
Agengy (SSA) for both -drug and alcohol abuse
planning and prevention in Delaware. (BSA

?§§7b)een a unified drug and alcohol SSA since

In addition to its planning function, the
Bureau funds inpatient and outpatient treat-
ment programs throughout the State, which
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provide treatment and rehabilitative services,
under contract to BSA, to drug and alcohol
abusers diagnosed and referred for treatment
through a centralized BSA intake process.

Notwithstanding the failure of the Wilmington
TASC experiment in 1973-1975 and the deteri-
oration of communications between law enforce-
ment and treatment that resulted, BSA
launched efforts to build an interface between
the two systems. As a first concrete step,
BSA in 1976 launched its Probation and Parole
Project, a successful effort to establish a
referral mechanism for channeling probation-
ers and parolees to treatment that built upon
and was integrated into existing criminal jus-
tice practices, and that was thus acceptable
to State corrections officials. As a result of
this effort, NIDA extended to BSA its 1978
PACESETTER Award "for developing and
implementing an innovative system to coordi-
nate drug abuse treatment services with the
State criminal justice system." The success
of the Probation and Parole Project under-
scored the importance of establishing such
linkages with all agencies of the criminal jus-
tice system.

In June of 1978, the need for a coordinating
unit in the BSA for criminal justice activities
resulted in the creation of the Criminal Justice
Service Center (CJSC). It has been the pol-
icy of BSA and its CJSC, for both philosoph-
ical and practical political reasons, to establish
linkages with only those criminal justice agen-
cies that are interested in and supportive of
the concept of referring substance-abusing
defendants to treatment. This was, in the
view of BSA officials, a very basic lesson
learned from the abortive TASC experiment.
Because many Delaware ‘politicians and criminal
justice officials viewed TASC as a foreign
element forcibly injected into the local system
by the Federal Government, without due defer-
ence to local procedural preferences and with-
out sufficient attention to local needs, the
concept of criminal justice referral to treat-
ment was not supported--even resisted--and
consequently failed. In order to perform
essentially the same function as TASC but to
instead enjoy community support and coopera-
tion in the process, CJSC has studiously
avoided the "hard sell" approach. CJSC does
not attempt to press uninterested State,
county, or city criminal justice agencies to
establish treatment linkages, though CJSC
staff search out opportunities to inform and
educate agency officials about the perceived
advantages to be derived from such a proc-
ess.

CJSC does not attempt to dictate the point in
the processing of a criminal case at which a
justice agency should initiate treatment refer-
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rals, the procedural mechanisms that should
be utilized to accomplish individual referrais,
nor which if any resulting benefits--e.g.,
dismissal of charges, expungement of records,
mitigation of sentence--should accrue to the
defendant on the underlying criminal case.
Rather, CJSC regards these decisions as
wholly up to the criminal justice referring
agency.

Specifically with regard to diversionary refer-
rals, CJSC takes no position on which points
in the processing of a criminal case diversion
to treatment should occur or under what
ground rules or eligibility criteria criminal
justice agencies should divert or, once diver-
sion has been allowed, determine successful
completion. Consequently, if, as is currently
the case, the Wilmington Police Department
opts for "informal" pre-arrest diversion to
CJSC on a case-by-case basis, with absolute
discretion vested in the apprehending officer,
CJSC staff will accept referrals, diagnose,
refer, and serve arrested and arraigned
defendants referred from other criminal jus—
tice channels.

Drug abuse patterns

Drug abuse patterns in Delaware mirror the
broader national polydrug abuse picture.
Alcohol abuse, however, is significantly higher
than the national average, with Delaware rank-
ing sixth highest among the States in alcohol
mortality. The mixing of alcohol and other
substances--stimulants, depressants, etc.--by
drug abusers whose cases are referred to
Bureau of Substance Abuse facilities and serv-
ices is characterized by these officials as the
most common and most disturbing polydrug
abuse problem encountered.

BSA officials, prosecutors, and court planners
all agree that the problem of substance abuse
is significant. The chief of the Office of the
Attorney General's Felony Screening Unit esti-
mates that 40 percent of all felony cases filed
with the Court of Common Pleas are drug
related or involved defendants who are under
the influence of drugs--either alone or in
combination with alcohol--at the time of their
arrest. Officials interviewed also agree, how-
ever, that drug abuse patterns among defend-
ants have changed dramatically in recent
years. Heroin as the predominant drug of
abuse has been replaced by an' ever-shifting

“array of polydrug abuse patterns, though

the familiar population of recidivism-prone
opiate addicts has not disappeared. Rather,
they have altered their abuse patterns out of
necessity, a result of supply and demand,
without abandoning heroin as the drug of
choice or the opiate street addict lifestyle
and habits.
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Notwithstanding, the hardcore heroin addicts
who once comprised the bulk of drug-abusing
criminal defendants coming through the Dela-
ware criminal justice system have been aug-
mented in recent years by an increasing num-
ber 9f polydrug abusers of various types not
previously encountered in significant numbers
by the courts--e.g., homemakers, military
personnel and their dependents, juveniles
from affiuent families, and elderly persons--
most of whom abuse prescription drugs, often
in combination with alcohol.

At the same time, the average age of drug
abusers detected among the general population
of adult criminal defendants has been climbing.
The bulk of these persons now cluster in the
27- to 35-year-old age group, whereas a dec-
ade ago, most drug-abusing criminal defend-
ants were in the 18- to 23-year-old group.

!n summary, drug abuse in Delaware, though
lt. presents a changing picture, is still a sig-
nificant social phenomenon. The number of
girug abusers coming through the criminal
Justlcl:e' system and the volume of violent and
acquisitive crime that officials indicate are
drug related continue to pose challenges for
the law enforcement and treatment communities
in the State.

.lnte-rface with criminal
Justice system actors

In order to clarify the operations of the CJSC
generally and, more specifically, the process
pf pre-charge diversion for substance abusers
in D.elaware, it is important to understand
and identify the primary criminal justice agen-
Cies that interact during the pre-trial stage.

Police jurisdiction is a complex of overlapping
and, at times, confusing responsibilities.
The Delaware State Police not only perform a
highway patrol function statewide but also
_hgve regular local law enforcement responsibil-
ities in much of rural "downstate" Delaware.
Populous New Castle County has its own
Couqty Police Department, as does the City
of Wilmington. State Police apprehension and
general law enforcement jurisdiction, in theory
e>.<te_nd3 into - incorporated areas, including ’
WIlmmgton, though standard operating prac-
tices and procedures attempt to obviate such
dual enforcement duties and leave local law
enfotrcement to the Wilmington Police Depart-
ment.

The State Attorney General's Office, in con-
trast, performs the criminal prosecution func-
tion for the entire State. Assistant State's
attorneys in the Law Enforcement Division
function as assistant district attorneys or
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assistant city attorneys would in other places.
The only exception is with regard to the City
of Wilmington, where the Office of the City
Solicitor prosecutes traffic and misdemeanor
Eomp{aints before the Wilmington Municipal
ourt,

E'xce;‘at in Wilmington, magistrates' courts
(justice of the peace courts) throughout the
Sgate have original jurisdiction in traffic and
minor misdemeanor complaints. Arrestees are
advised of such charges and may clect either
to stand trial or enter a plea of guilty there
or to have jurisdiction transferred to the
Delaware Court of Common Pleas. (If the
latter course is pursued, the Court of Common
Pleas will not proceed simply on the magis-
trate's warrant but requires an information
to be filed with this Court by the State
Attorney General's Office.)

The.DeIaware Court of Common Pleas thus
has jurisdiction over traffic and criminal mis-
demeanor cases, and over civil complaints
under $5,000 statewide, except in the City
of Wilmington, where these functions are
vested in the Municipal Court, which has par-
allel jurisdiction. The Delaware Court of Com-
mon l?leas and the Wilmington Municipal Court
!xkewuse are responsible for preliminary hear-
ings in all felony cases, though trial juris-
diction for such cases, as well as for civil
complaints over $5,000, is vested in Delaware
Superior Court.

!n addition, each of the three counties has
its own fqmily court, which hears delinquency
cases against juveniles under age 18 and fam-
ily violence, child abuse, and child support
com.plaints. Appeals from judgments of the
family, municipal, and Common Pleas courts
lead to new trials in Superior Court. Appeals
from Superior Court go directly to the Dela-
ware Supreme Court. Exhibit 2 represents
criminal caseflow in the State and illustrates
the overlapping and interfacing jurisdiction
of Delaware's various courts and other crimi-
nal justice agencies. Points of diversion,
both pre-charge and otherwise, are also illus~
trated.

Goals and objectives of the CJSC

The CJSC was set up to insure successful
f:oor.dination between agencies of the criminal
jgstlce system and community treatment agen-
cies so that defendants referred to treatment
for drug or alcohol abuse problems could be
referred for high quality services, and so
that the criminal justice system would be
properly apprised of their progress in treat-
ment. Prior to creation of the CJSC, coordi-
nation between the BSA and individual

treatment programs, on the one hand, and
the numerous criminal justice agencies, on
the other, was poor. Referrals for treatment
were made according to the individual predi~
lection or whim of referring criminal justice
officials. Followup by the criminal justice
system was sporadic and difficult, partially
due to lack of a coordinating mechanism and
partially to lack of in-house time and man-
power. Confidence by criminal justice author-
ities in treatment agencies was low, partially
due to prior bad experiences and an inability
to distinguish between desirable and undesir-
able programs to which to make referrals,
and partially to the general dissatisfaction
with- TASC. Finally, regular avenues of com-
munication were nonexistent.

The CJSC was established by the Bureau of
Substance Abuse as a specific response to
these problems. Stated in the simplest terms,
its mandate was as follows:

@ To establish linkages between all interested
Delaware criminal justice agencies and exist~
ing drug and alcohol treatment resources.

o To improve communications between the
criminal justice and substance abuse treat-
ment communities in the State, both by
performing a lialson and coordinating func-
tion for individual referrals and by provid=-
ing information, training, and technical
assistance on a broader scale.

® To screen, diagnose, and evaluate sub-
stance abusers referred to CJSC by the
various criminal justice agencies and to
report back appropriate assessments.

e To place in appropriate treatment programs
criminal defendants thus evaluated, on
behalf of the referring agency.

e To monitor and report back on treatment
progress to the referral sources.

The primary function of the CJSC is to per-
form initial intake interviews on all clients
referred by cooperating criminal justice agen-
cies--police, prosecutors, pre-trial services,
courts, probation, and parole. Such diagnos-
tic interviews are intended to gather detailed
information about a defendant's past life,
including sociological, medical, and legal data.
The CJSC counselor is especially interested
in information about the client's past and
present drug and alcohol abuse patterns.
The information from the interview is given
to the Substance Evaluation Team (SET) and
a recommendation regarding treatment is made
by the counselor. The SET then reviews
the information on the client and makes a
final treatment recommendation, which is for-
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warded to the referring criminal justice agency
and to the selected treatment provider.

It is the responsibility of the referral source
(i.e., the criminal justice agency initiating
the referral} to inform the client of the recom-
mendation and to see that the client follows
through with reporting to treatment. I[f, once
the defendant has begun treatment, the crimi-
nal justice agency encounters difficulty in
obtaining timely or thorough information on
client progress or attendance, the CJSC is
contacted and intervenes to resolve the com-
munications problem with the local treatment
program. CJSC coordinates the forwarding
of periodic attendance and performance
reports from the treatment program back to
the referring criminal justice agency and
works with both organizations to establish
the necessary and appropriate release of
information guidelines and forms. In this
regard, CJSC's task is to preserve the
privacy of the treatment process from unneces-
sary intrusion while at the same time provid-
ing the referral source with basic information
sufficient to verify compliance, all within the
constraints of Federal confidentiality regula-
tions.

Avenues of pre-charge
referral to the CJSC

Three varieties of pre-charge diversion (one
of which does not result in dropping of
charges and is, therefore, not strictly "diver-
sion" but nevertheless is certainly diversion-
ary) do exist for drug and alcohol abusers
at present. = These are as follows:

® Pre-arrest diversion of selected defendants,
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including drug and alcoho!l abusers, by the
Wilmington Police Department. Tn the view
of the Chief of Police of Wilmingiuyn, drug
and/or alcohol abuse is present in perhaps
over one-half of all arrests or potential
arrests his officers confront. While in
charge of the Personnel Training Division
of the Department several years ago, he
discussed his concern about the rising
level of drug and alcohol related crime
with BSA's Criminal Justice Specialist, who
is @ former Wilmington police officer.

Years later, after he became Chief, and
once the Criminal Justice Specialist had
joined the CJSC, he issued standing orders
concerning the handling of drug- and
alcohol-related cases. Department policy
now encourages uniformed officers, in their
discretion and without fixed guidelines, to
refer to treatment in lieu of arrest in
appropriate cases. The Chief indicates
that he has personally done so in instances
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where drug abusers k i
nown to him have
Eeen suspected of crime and the evidence
az been strong enough otherwise to have
mﬁ ehan arrest. According to the Chief
mget)f?ir;:earndhto what extent the apprehen’d-
c
reeniTicer ”c]):secslstg ?;\”(I)iw upfon persons e Drug abuser identification and t t
0p to Mo her.~th\c4>u h Su of arrest is referral by the Attorney Generalr;eaFrmlant
encouragas e’ follow%p e%aerrtfgr}?gttﬁohcy Screening Units., As indicated a§ov: OZYI
Sbeourage R . s e elony cases in t
Damocles'l'ntglol'?cﬁlczjncs)f/anceli of a "sword of by tf)m,e Law Enfo?*?:l:n:vear:f Sre‘ o of tha
arrest diveo, ol (sir?g the heads of pre- Office of the Attorne Gen lvxlsmn of.the
arrest spportees beine most potential vation in this proces); i era'. An s
not leng thauons, k A g street crimes, do the prosecutor's Fel Sereent o Uit
arrest gt ool dateofreafhprehensmn and instituted to review ogglseScretentlrr]]g -
or the initial occur- indi i i the chare
rerie L . i ndictment (whic
) oth the Chief of Polijce and the stage for sfjfﬁci,;nclzil aollfoe:c,?seggg—chadrgte)
' and to

strengthen communications with police to
;:nsure better. and stronger felony cases
tor presentation to the grand jury. This
team of five experienced deputy prosecu-
ors, each_ of whom has had more than a
geig.og trial experience, is organized under
2o Ieaf; Prior to the institution of the
anit, W(;Lr{te Zfa‘t;:ircsgl'cl of all felony indict-
e pro ied; i
contrast, since the unithazeggéz(tjédl?o
'tof?irfo;T a re;'wew and tightening function
decsreae odny drop rate" has signiﬁcantly'
e sed. Now, even though 20 percent
a felon}/ arrests are reduced to misde-
meanors, either prior to or after plea bar~
gaining, felonies that proceed to the grand
jury almost_ always result in indictme?'lt
. ggg ;il:]gse mdictmepts now lead to plea'
relying on the officer's discretion and thegearlli';?‘ :ls;pgzlgglzsu:rmwpggiraléawithout
se prepa-

’ Ul a i

of officer discretion, the Chi i
i C . jef views -
arrest diversion of drug- and alcohoFl)Ee

related cases to th i
Pheneg case e CJSC as a growing

ersons i
raent. report to and benefit from treat-

To the extent they express thejr j
Wilmington police officers are keptl?:\?gifntéd
of treatment progress by CJSC on cases
tf}ey refer. In a city of 85,000 persons
with a department at the authorized
str‘engjth of 270 sworn officers, there exist
agqordmg to the Chief, constant opporiu- ‘
rf}lties for Pre-arrest police diversion
thOWe\'/er, given the relative smallness .of

e city and its division into closely-knit
Eelghborhoods where "the cop on the beat"
Wptc;‘ws hthe persons who come into conflict

Itn the law, pre-arrest police diversion,

At the same time, Wilmington i

attltuo{es generally view tﬁe rescgg]rg?gillti¥
of police officers to be law enforcementy
gnd apprehension rather than social serv-
Ice. Moreover, many of the older uni-

for‘med ‘officers have proven resistant to
innovations such as CJsc referral in liey

The Office of the Attorney Gen i
era
gpposgd as_a matter of poli)éy to pre,-tlrsial
versior, in the strict sense (i.e., drop-
lyi:mg of otherwise prosecutable chérges
t.pon Successful completion of a rehabilita~
fon program) for defendants charged with

Inng . felonies. The F i i
rrest. For these reasons, according identify ard f‘efe?‘logryugsfargs:;gg g:ét ?joest
ndants

to the Chief, a highly visible, fo i

oh . ) , formalized Charged with fel i

Solicerg??ifz diversion program for Wilmington eéver, and throuorl:le?ZJtSo Mo G how-

ers would not yet have sufficient : Cof the aament.

support: . However, the Chief believes that
the positive response to the concept by
;?OSt of the younger officers--those who
ave had drug and alcoho! education
courses at the academy in recent years
and especially those who served in Vietnam
and were exposed to widespread dry
:abuse by their peers--will over timeg
Increase the frequency of pre-arrest dry
diversion, Community attitudes he addsg
have changed markedly in rece'nt years ‘
and there are indications of even more
progress at present. For these reasons
though it will remain an informal functiorll

1§<:ireening Unit, at least 40 percent of all
elony arrests tl’_lat come to his staff for
pre-indictment (i.e., pre-charge) review

the tm]e of the arrest. The unit therefore
;/_lfews it as a serious responsibility to iden-
lc)j/ drug abusers chargea with felonies
:Lr:Cht(:i take all possible steps to encourage
o efendgnts to enter treatment while
€ prosecution of their cases goes forward
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Driving Under the Influence Program of
the Court of Common Pleas. The third
and by far the most structured of the
three pre-charge diversionary processes
for substance abusers in Delaware is the
Driving Under the Influence Program oper-
ated by the Delaware Court of Common
Pleas for first offenders on moving traffic
violations. Defendants so apprehended
who are found by police to be under the
influence of drugs or alcohol (or both, as
is becoming increasingly common} are so
cited by the arresting officer. They are
informed that they have the option of going
on to arraignment and trial--and if con-
victed, facing a %200 to $1,000 fine, 60 to
180 days in jail, and/or suspension of
license~--or electing the diversion program.
Defendants who elect diversion report to
ral. the Office of the Clerk of the Court on or
before the stipulated arraignment date to

A recent innovation designed to make this complete an Application for Continuance,
process more effective has been the assign- authorized under 21 Delaware Code section
ment to the unit of a paralegal worker, 4177B. Thereupon the clerk immediately
whose time and salary is shared by the continues the arraignment over for 4 weeks
attorney general's office and BSA. The and refers the defendant to the CJSC for
staff screens all arrests within 2 days of an initial evaluation. CJSC then refers
their occurrence and alerts both the prose- the defendant to the Delaware Safety Coun-
cutor and the CJSC of likely candidates cil's School, or to another such program,
for drug and/or alcohol abuse evaluation. for a winimum 16-hour course on problem
Thus, by the time of the initial interviews drinking/drug abuse and safe d:riving.
by the unit prosecutor with the arresting At the end of 4 weeks, the defendant must
officer and with the defendant and his or bring proof of enrollment to the clerk's
her attorney (within 2 weeks of arrest office on or before the continued arraign-
and prior to initial court appearance), drug ment date. A further continuance of
or alcoho! abuse indicators in a case have between 3 and 6 months, depending on

already been flagged for followup attention. the severity of the problem and program
stipulations, is thereupon granted. At

the end of the fixed period of instruction
and/or treatment, and after CJSC reports
satisfactory completion, the clerk's office
automatically enters a dismissal of charges

on the record.

Procedurally, this occurs in two ways.
First, at the initial conference between
the arresting officer and the deputy prose-
cutor assigned to the unit, the latter looks
for drug abuse indicators in the case and
inquires whether the officer considers these
indicators to be present, and why.

Second, when interviewing the accused,
in the presence of defense counsel the
deputy prosecutor will inquire about drug
use if the facts and circumstances of the
case, and/or the arresting officer's input,
raise the likelihood of drug abuse as a
factor. Thereafter, if the defendant
admits drug use, or if it is still suspected,
the prosecutor will encourage the defend-
ant and his or her attorney to contact the
CJSC for an evaluation and treatment refer-

Though the Felony Screening Unit does
not have the authority to offer formalized
diversion to the felony accused, nor will
it as a matter of policy decline to prosecute
or "break down" to misdemeanors otherwise
prosecutable felony cases, it can and does
use what leverage it possesses to identify
drug abusers early on and to encourage
them to seek treatment at the pre-
indictment stage. Reportedly, despite the
absence in this process of a "sword of
Damocles" to hold over the defendant's
head--as. would be the case if dropping of
charges, charge reduction, or expungement
were available as inducements--many

Successful completion of the Driving Under
the Influence Program, for which the serv-
ice deliverer assesses a fee of $75 to $200,
results in a dropping of charges and reten-
tion of one's driver's license. No arraign-
ment or further proceedings take place.
Failure to satisfactorily complete results
in a notification to return to court for
arraignment and trial. Only at this point

defendants when confronted about sus- does the prosecutor prepare and file the
pected drug abuse at the Felony Screening case and does initial court appearance
Unit initial interview do "take the hint" occur.

and report to CJSC for evaluation and

treatment referral. If they decline, early According to the Administrator of the

flagging of drug abuse for monitoring and Court of Common Pleas, a "very substan-

followup later in the process still has occur- tial" number of traffic cases are drug and
alcoho! related, and the newly established

red.
Driving Under the Influence Program,
authorized by statute, can result in hun-

@ Pre-charge diversion of drug and alcohol
dreds of pre-charge diversion cases per

abusers on traffic offenses pursuant to the
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year statewide. This, in her opinion, is
consistent with and an extension of the
court's philosophy that all options short
of trial and sentencing should be made
available in appropriate cases to counteract
the often overbroad reach of the criminal
law into areas of social dysfunction.

Intake-~The CJSC initial interview

Referrals to the Criminal Justice Service Cen-
ter are made via a phone call from the refer-
ring agency, followed by written materials,
if appropriate. Incoming and outgoing phone
calls are entered in a log so that the time of
referrals can be verified. An appointment is
made at the time of the referral call for the
interview with a counselor at CJSC.

Upon arrival, the client signs in and completes
consent forms, allowing information obtained
during the interview to be forwarded to the
referral source and the Substance Evaluation
Team (SET).

The client is then interviewed by a counselor
experienced in working with substance abus-
ers. The interview lasts about 2 hours.
During this interview, the counselor is
responsible for obtaining the information asked
for on the SET form. This includes current
sociological data, family history, medical his-
tory, current legal status, and a history of
past charges. The form also includes behav-
ioral evaluation rating scales that are to be
completed by the counselor after the interview.
If the client's predominant problem is one of
alcohol, the Mortimer-Filkins test is also
administered.

After the interviews, the counselor completes
the SET form, scans the behavior evaluation
rating scales, and enters a recommendation
for treatment. The counselor also scores the
Mortimer-Filkins test, if this was administered,
and enters the score (which gives an indica-
tion of the severity of the alcoholic problem)
on the SET form,

Near the end of each day, counselors meet
to discuss the clients they have seen and to
consult with each other about their recommen-
dations for treatment. This discussion may

rgsult in altered recommendations for some
clients.

Information for each client interviewed is
entered in a ledger. The completed forms
for each referral are then forwarded to the
Substance Evaluation Team for review.
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Diagnosis and evaluation--The
Substance Evaluation Team meeting

The Substance Evaluation Team, which meets
weekly at the Delaware State Hospital, is man-
dated to provide a comprehensive individual
evaluation for every substance abuser referred
to outside treatment resources by any unit
of the Bureau of Substance Abuse, in order
to determine the best treatment alternative
suited to and available for that individual.
The team is composed of--

® A psychologist (who is the chairperson),
e A physician,

¢ A criminal justice specialist,

® A mental health officer,

© A program development specialist, and
® A treatment coordinator.

In instances in which intake and referral are
from the criminal justice system, the SET
reviews the information obtained by the CJSC
counselor during the interview with the
defendant and may agree with the counselor's
recommendation, or may recommend a different
treatment plan. Through this review process,
the SET is able to provide a level of expertise
and a knowledge of treatment resources avail-
able statewide that might not be available at
individual clinics.

The SET receives referrals from BSA clinics
other than the CJSC. All referrals from the
criminal justice system for evaluation or treat-
ment of substance abusers first go through
the CJSC for the initial interview and treat-
ment recommendation. Occasionally, CJSC
counselors referring cases may appear before
the Substance Evaluation Team, or clients
themselves may appear, but generally, SET's
decisions are based on information from forms
prepared by CJSC counselors or by other
referring agencies.

The recommendation of the SET supersedes
that of the CJSC counselor. Once the recom-
mendation is agreed on by the team, it is
dictated to the secretary, who sends it to
the referring agency. The SET recommenda-
tion indicates the community treatment program
to which the client should be referred and
the reasons for the recommendation.

Review and termination

For most types of criminal justice referrals,
e.g., divertees from the Driving Under the

e Ty L L o T e S e

e

e
T ]
T T

L
Iy
PEoL
ff L
I
f\%;
b H
[ S
ik

Influence Program or probationers and parolees
referred to treatment as conditions of their
sentences, the required term in treatment
and the criteria by which success or failure
in treatment is measured are fixed by the
referral source. This is not, however, the
case--cannot really be the case--for pre-
arrest diversion referrals by police, as they
occur in Wilmington. In the latter instance,
not only does retention in treatment depend
upon the drug abuser's willingness to stay
involved, without the criminal justice hold or
potential sanction present for all post-filing
referral mechanisms, but criteria for success-
ful completion and duration of stay are not
fixed. Depending upon the level of followup
interest displayed by the arresting officer
and his or her willingness to interact with
CJSC staff and the client as to treatment
progress and social adjustment, pre-arrest
police diversion may or may not be an effec—
tive linkage.

It is CJSC policy to elicit regular treatment
progress reports on all referred defendants
from the treatment clinics. Further, CJSC
submits regular monthly progress reports to
the referring criminal justice agency on each
defendant referred. Contents of such reports
are to a degree standardized, e.g., attend-
ance information. However, other items
reported and the depth of detail vary with
regard to ‘the severity of the drug problem
present, the nature of the criminal justice
referral made (e.g., driving under the influ-
ence first offender diversion versus a medical
parole for a long-time heroin addict convicted
on a felony charge), and the terms and condi-
tions of the release of confidential information
form entered into with the client in question.

Twin goals of this always difficult aspect of
treatment monitoring that are pursued by
CJSC are--

o To gather from the treatment program and
report to the referring criminal justice
agency that minimum of information on
treatment progress (or lack of it) that
the referral source stipulates it needs in
order to make an informed decision about
whether the conditions of the treatment
referral have been satisfied, and

e To protect the confidentiality of drug
abuse patient information, within the pro-
visions of applicable Federal law, beyond
those items that the referral source needs
to know and that the defendant has agreed
to release as a precondition of the referral.

Given the informal nature of two of the three
avenues of pre-charge treatment referral dis-
cussed above--pre-arrest diversion by the
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Wilmington Police Department and  pre-
indictment (pre-charge) treatment referral
by the Attorney General's Felony Screening
Unit--no formalized, regular reporting back
of treatment progress occurs. Defendants
normally are not asked to and do not sign
written releases of information, nor do refer-
ring police officers and deputy prosecutors
regularly monitor retention in treatment or
treatment progress. In both instances, a
treatment referral is encouraged, but no
mechanism exists to insure the client's follow~
through via available sanctions. In both
instances the underlying philosophy is that
treatment participation cannot be forced or
guaranteed, and that any degree of compliance
by the defendant is a comparative benefit
that, when weighed against other options, is
worth the risk of noncompliance.

Again, under both of these practices, individ-
ual police officers and deputy prosecutors
may, and occasionally do, require defendants
to grant regular releases of information,
though their leverage to do so is comparatively
limited.

However, when an officer or prosecutor has
an unusually high interest in a referred
defendant--due perhaps to personal acquaint-
anceship or the sensitive or important nature
of the underlying case~--regular informai con-
tact with the defendant and/or the defendant's
attorney is made. Tenuous as it may be com-
pared to the regularized reporting require-
ments attached to more formalized post-charge
avenues of referral, where the defendant and
his or her activities are known to the neigh-
borhood "cop on the beat" or the felony case
pending is a serious enough matter that the
defendant complies with a prosecutor's sug-
gestion to seek treatment without any guaran-
teed benefit to accrue on the underlying case,
many clients do report to and comply with
treatment, according to officiels interviewed.

The situation in the Driving Under the Influ-
ence Program is entirely different. There,
treatment requirements are fixed, uniform,
and published. Satisfactory compliance, evi-
denced by written reports, is a precondition
of eventual dismissal of charges. Formal
releases of information are employed, and
standardized criteria for success or failure
in the program, e.g., number of appointments
kept or missed and whether or not rearrested,
are reported uniformly for all clients and
result in standardized responses.

Staffing and budget

Staff of the Criminal Justice Service Center
are employees of the Bureau of Substance
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Abuse and, therefore, are State employees.
Staffing at present at CJSC consists of a full-
time director, a counseling supervisor, three
counselors, a part-time secretary, and a part-
time case screener shared with the prosecu-
tor's office.

In fiscal year 1980, BSA has received State
appropriations in the amount of $1,723,400,

of which $1,059,800 is for personnel. In addi-

tion, BSA has received Federal grants in the
amount of $1,423,100, of which $832,100 is
for personnel expenditures.

State appropriations in the amount of $94,400
have been allocated for the CJSC budget.
Of this amount, $70,200 is earmarked for per~
sonnel and the remaining $24,200 is divided
among all other costs.

Drug and Alcohol Deferral Service,
Vanderburgh County, Indiana

The Drug and Alcohol Deferral Services

(DADS) of Vanderburgh County is a pre-
charge diversion program for persons over
16 years of age who have been arrested for
alcohol- or drug-related misdemeanors. The
program's overall goal is to intervene in the
early stages of alcohol and drug abuse

dependency problems displayed by misde-

meanor defendants. Those accepted by the
program are usually county residents with

stable backgrounds who do not have extensive
records.

All persons arrested for alcohol- or drug-
related misdemeanors in the county are
‘screened as possible program participants by
a bail bond commissioner, who instructs those
whe are eligible and who are released to
report to DADS the following day instead of
reporting to court. Those defendants not
seen by a bail bond commissioner are screened
_and referred by a DADS staff member who is
In court each morning (excluding Sundays)
to review the daily court dockets.

Persons referred to the DADS program
undergo an intake interview and an evaluation
before final acceptance. |If accepted, individ-
uals participate in the setting of treatment
goals, which are stated in a written contract,
and agree to pay a fee that is based on the
income and the complaint for which he or she
was arrested. Fees are used to support
DADS' and to purchase treatment from other
agencies.

Referrals for treatment are made to over-18
counseling and educational service options
for which DADS has contracted with various
community agencies. Individual treatment

commitments are generally for 6 weeks. If
the treatment program is successfully com-
pleted and the client is not rearrested for a
drug or alcohol charge during the 6 months

after the arrest that led to the DADS referral,

the complaint or basis for arrest is never
filed. If the DADS participant does not com-
plete the program successfully, the prosecutor
is notified of this, and may then file the
charge with the court. Police hold evidence
in cases referred to DADS for the 6-month
probationary period, in case the complaint
might be filed.

The program is used also in exceptional cases
for diversion of individuals charged with
felony drug complaints. These defendants
undergo a more intensive evaluation process
and are under urine surveillance and supervi-
sion from DADS for a period of 1 year.
These cases, however, are referred post-
filing, on a selected case-by-case basis.

In January 1977, subsequent to and in order
to come into compliance with the Indiana
Supreme Court's decision in Marshall v. Brune
(which ruled that pre-trial diversion could
not be undertsken in Indiana in the absence
of statute or aaministration by a judicial offi-
cer), the Deferred Prosecution Program was
placed under the auspices of the Superior
Court Misdemeanor and Traffic Division and
was renamed the Drug and Alcohol Deferral
Service (DADS). However, diversion still
occurred prior to formal filing of charges.
To prevent political or otherwise arbitrary
decisions about which cases should be
diverted, a written agreement was drawn up
between the judge presiding in the Misde-
meanor and Traffic Division of the Superior
Court, the Vanderburgh County Prosecutor,
and the Director of DADS, spelling out eligi~-
bility criteria for diversion to DADS. Accord-
ing to that agreement, it is the decision of
each eligible defendant to decide whether to
enroll in DADS or to go on to trial in the
normal course,

To protect the integrity of the DADS evalua-
tion process for intake into the program from
outside political pressure, it was agreed that
neither the prosecutor nor the judge would
have access to DADS' confidential intake files.
ﬂowever, for accountability purposes, the
judge and prosecutor were to be routinely
notified about the status of referred clients
rega rding acceptance or rejection, performance
in the program, and termination.

DADS also works closely with the police, since
it is essentially the arresting officer's decision
to cite a motorist or other defendant that is
the source of referrals for the program.
Staff have frequently attended police roll call,
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explaining the purpose of the program and
pointing out its success in assisting substance-
abusing individuals. In addition, the pro-
gram has worked closely with police to buy
equipment to aid in the arrest of motor vehi-
cle law violators, many of whom are substance
abusers.

Substance abuse patterns

An epidemiological survey by the Division of
Addiction Services projected use of illegal
drugs in 1980, based on 6-month usage data
gathered statewide. Data gathered for the
Evansville area suggest that in 1980, for the
population 18 years old and older (approxi-
mately 200,000 persons), about 7 percent will
be users of marijuana, nearly 2 percent will
be users of amphetamines, 0.3 percent will
be users of PCP, 0.7 percent will be users
of inhalants, 1 percent will be users of psy-
chedelic drugs, 1 percent users of cocaine,
and 0.5 percent users of heroin. It was also
estimated that about 19 percent of the Evans-
ville population 18 years old and older would
misuse prescription drugs in 1980. With
regard to alcohol, it was estimated that in
1980, 69,572 drivers in the Evansville area
will have had two or more drinks less than
an hour before driving, and that 10,078 (5
percent of the county's projected population)
will be charged with driving while intoxicated.

Many of those interviewed during the site
visit had the impression that polydrug use is
increasing in Vanderburgh County and that
many substance abusers have been experi-
menting for years at polydrug use, with pat-
terns involving alcohol and various drugs in
combination. Treatment personnel also noted
an increasing number of elderly persons who
are arrested for behavior resulting from mix-
ing prescription drugs and alcohol, a problem
they were not warned about by their physi-
cians. In contrast, hercin use appears to
be decreasing in the Evansville area; 3 years
ago a methadone maintenance program in
Evansville closed for lack of clients.

A union spokesman observed there are mount-
ing problems in local factories with acts of
vandalism and sabotage committed by workers

high on alcohol and/or drugs. This is becom-

ing an especially critical problem during the
night shifts to which many of the younger
workers with less seniority are assigned.

Interface with criminal
justice system actors

In order to understand further the DADS
program and the process of pre-charge diver-

sion for drug and alcohol abusers in Vander-
burgh County, it is important to understand
and identify the primary criminal justice agen-
cies in the county and to understand the
extent of their respective jurisdiction and
any overlap of their functions.

The police power in Vanderburgh County is
vested in several separate law enforcement
agencies. For the handling of most criminal
matters, the two key agencies are the Evans-
ville (city) Police Department and the Vander-
burgh County Police. The county police have
jurisdiction to issue citations and make arrests
throughout the county, including within the
city limits of Evansville. In addition, because
of the nature of the charges that result in
referral to DADS~-drug- and aicohol-related
offenses as well as possession of drugs--
another Indiana law enforcement agency plays
an important role vis a vis pre-charge diver-
sion--the Indiana State Police. The State
police have authority to issue citations and
make arrests for violations of State law
throughout the State, including throughout
Vanderburgh County and the city of Evans-
ville.

In fact, the State police are limited in terms
of budget and the number of troopers on the
force. As a consequence, they necessarily
limit their activities to patrolling interstate
highways and the main State arteries. Most
referrals to DADS by the Indiana State Police
are driving while intoxicated (DWI} complaints
and simple possession of marijuana offenses,
both of which generally stem from apprehen-
sion of motorists on State highways for speed-
ing and other moving traffic violations.

Similarly, most DADS referrals by the Vander-
burgh County Police are DWI citations issued
to motorists on secondary county roads, as
well as marijuana possession charges and
illegal possession of alcohol by minors charges
that stem from traffic infractions. The
Evansville Police Department has primary law
enforcement responsibility within the city
limits. Not only do they initiate the majority
of referrals to DADS, but they arrest for a
greater number of offenses and thus are
responsible for a wider variety of charges
being diverted. Nevertheless, many DADS
referrals from the Evansville Police Department
are public intoxication citations.

All criminal. prosecutions for State or local
law violations in the county are the responsi-
bility of the Vanderburgh County Prosecutor's
Office. There is no separate attorney or
prosecutor for the city of Evansville.

The Vanderburgh Superior Court is a unified
trial court of general jurisdiction for the
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county. It consists of seven separate divi-
sions, each presided over by a single judge
and each functioning autonomously. The
Traffic and Misdemeanor Division, which has
jurisdiction over all criminal infractions and
offenses not felonies under State law, also
administers the DADS program. During 1977,
18,000 cases were processed through this
divisisn.  In 1978, partly due to a police slow-
down in arrests, only 12,000 cases were proc-
essed. Exhibit 3 illustrates the process by
which cases enter and proceed through the
DADS program of pre-charge diversion.

According to the Presiding Judge of the Mis-
demeanor and Traffic Division, before the
DADS program was operating, about 20 trials
a month were heard for driving while intoxi~
cated complaints. Defendants would feel com-
pelled to go to trial because of the penalties
they stood to suffer if found guilty (loss of
license, increased insurance rates, court
fines, and supervision). Moreover, because
of the highly refined rules for arrest and
prosecution of these complaints, almost all
defendants so charged were in fact found
guilty. With the DADS program in effect,
the Superior Court now hears about one trial
a month for this charge. The balance of
such cases are referred, pre-filing, to DADS.

Goals and objectives of DADS

The primary purpose of DADS is to intervene
at the time immediately after arrest in the

problems created by the abuse of drugs and
alcohol. Other program objectives include--

e ldentifying the size, motive, znd extent
of the abuse of drugs and alcohol in the
community;

® Reaching those individuals arrested on
drug or alcohol charges and making avail-
able reasonable and effective alternatives
to the criminal justice process;

e Developing and maintaining a network of
services designed to meet the individual
needs of the client;

® Supporting local law enforcement agencies
in their efforts to maintain the community's
health, social, and economic stability; and

¢ Making the citizens of Vanderburgh County
more aware of the problems of alcohol and
drug abuse through use of the news media,
public appearances, brochures, and train-
ing programs.
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The process of pre-charge
diversion to DADS

The process by which an individual becomes
involved in the DADS program begins at the
time of arrest, when either a city, county,
or State police officer arrests a person for a
misdemeanor drug or alcohol offense. The
defendant is then booked at a central booking
unit. Following that, there are three avenues
the defendant might travel:

e Bail bond. A means by which people who
qualify can be released on their own recog-
nizance without having to post a cash bond.
Such release is usually restricted to per-
sons living in the immediate area who do
not have a serious criminal record.

e Cash bond. Required for those persons
with a more serious record, or for those
who do not live in the immediate area.

e Court. If a defendant is required to pay
a cash bond but is financially unable to
do so, or if the arrest is made in the early
morning and the defendant is too "high"
on alcohol or drugs to be released, he or
she is generally detained and brought to
court. The defendant will also be held
and brought to court if release was not
approved by a bail bond commissioner.

There are mechanisms for referrals to DADS
at each of the above avenues:

e Bail bond. The individual who is being
released on his or her own recognizance
by a bail bond commissioner and whose
record and current charge are appropriate
for referral to DADS is told by the bail
bond commissioner to report to the DADS
office the following morning. Defendants
are further warned that if they fail to
report to DADS, they must report to court
within 2 days; otherwise, an arrest war-
rant will be issued.

¢ Cash bond. If the defendant must post a
cash bond and is eligible for referral to
DADS, the Clerk's Office makes the refer-
ral to DADS at the time bond is posted.

® Court. A member of the DADS staff is in
the “arraignment court each morning, 6
days a week. He or she reviews the cases
to come before the court and talks with
those individuals who might be eligible for
DADS, giving them written information
about the program. |If any defendant is
interested in referral to DADS, the prose-
cutor is informed of this, and when the
case is called, the judge is informed that
the individual is being referred to DADS,

providing the prosecutor approves the
referrai. The defendant is then released
and goes directly to the DADS office.
Arraignment is reset for 3 weeks later, at
which time the court is informed by the
DADS worker whether or not the defendant
is enrolled in the program. DADS enroll-
ment thus obviates the formal filing of
charges with the court by the prosecutor
at the initial appearance.

Persons arrested for the following complaints
may be referred to DADS:

e Operating a motor vehicle while intoxicated.
e Violation of the Controlled Substance Act.
e Public intoxication.

e Violation of liquor law,

s Visiting or keeping a common nuisance.

Individuals arrested who are not considered
eligible for DADS include--

o Those arrested for offenses against a police
officer or for crimes against persons;

o Individuals who have previously been
through the program;

e Persons who have four or more previous
alcohol arrests or one previous drug arrest
within the last 3 years (with some excep-
tions); and

e Individuals who were operating a motor
vehicle and who were responsible for a
fatality or serious personal injury.

Intake

Clients referred report to the DADS office
for an intake interview. The office is located
in a building of professional offices near the
court complex and contains a pleasant waiting
area and private offices for individual coun-
selors.

For purposes of standardization and continuity,
intake interviews are generally conducted by
the director. During the interview, the direc-
tor explains the program and fee and deter-
mines if the defendant wants to participate

in DADS. Generally, attorneys are not pres-
ent for these interviews, but the person
referred is free to have an attorney present
or to consult an attorney after the interview
but before making a final decision about pro-
gram participation. If the individual referred
maintains innocence, it is recommended that

he or she take the case back to court, though
no formal or written admission of guilt is
sought for acceptance into DADS.

During the intake interview the director talks
with the defendant about the arrest and the
individual's perception of the event. The
particulars of the arrest and prior criminal
history are explored, as is social information
about the defendant, to gain some idea of
the context in which the complaint has taken
place. '

The interviewer carefully explains the defend-
ant's constitutional right to a speedy trial,
and has the defendant sign a "waiver of
speedy trial or appearance in court" form,
developed by an attorney for the DADS pro-
gram. The interviewer also emphasizes that
the defendant can request, at any point dur-
ing the DADS program, to be referred back
to the court for regular court processing,
without prejudice to the underlying case.

The director may feel, because of the circum-
stances of the complaint or the defendant's

past criminal history, that the person would

not be a suitable candidate for the program

and will then tell the person to be in court

the next day. If the defendant is suitable

and wishes to participate in the program, an
evaluation is scheduled.

Ordinarily, when a complaint involves seriocus
bodily injury to a complainant (defined as
the complainant being admitted to the hospi-
tal), a defendant is not eligible for diversion
unless the victim signs a waiver. Also, when
there is excessive property damage with no
ability on the defendant's part to make resti-
tution, the defendant may be diverted only
if the victim signs a waiver.

The arrest record or details about the com-
plaint may not always be available at the time
of the intake interview, so further screening
of these factors is done during the subsequent
evaluation interview.

Assessment of fees

The size of the fee charged an individual par-
ticipant is dependent on the nature of the
offense and on income level. |t is at parity
with what it would cost the individual to go
through the court process. Currently, indi-
viduals arrested on misdemeanor offenses relat-
ing to controlled substances are charged $50;
individuals arrested on felony offenses relating
to controlled substances are charged $200.

DADS staff feel that the requirement to pay
a fee assists a program participant to face
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the reality of a substance abuse problem,
and the actual payment, like restitution, is
an indication that the divertee is beginning
to take responsibility for the problem.

Fees are paid directly to DADS staff, all of
whom are bonded. The divertee is given a
receipt for each payment. Collected fees are
put into a special bank account until the end
of the month, when they are forwarded to

the county.

Evaluation and interpretation

During the evaluation interview, the counselor
attempts to assess the referred individual's
pattern of substance abuse, dangerousness
to the community, and motivation for treat-
ment, Persons who are overtly psychotic,
or who have been convicted of multiple felo-
nies, or whose complaints involve serious per-
sonal injury to the victim or extensive prop-
erty damage are automatically screened out
during the intake or evaluation interviews,
but more subtle case~-by-case decisions are
required when persons referred appear "on
paper" to be eligible for DADS but there exist
indications that such persons would not coop-
erate or benefit from diversion and should
be referred back to court.

During the interview the evaluator carefully
notices the degree to which the defendant
uses defense mechanisms such as denial or
projection to avoid facing up to having a sub-
stance abuse problem. The evaluator is look-
ing for some acceptance of responsibility by
the client for the arrest, and some motivation
in the client to seek help.

The counselor, who has a copy of the client's
arrest account and past record, uses confron-
tation techniques with clients who are attempt-
ing to deny problems that are evident.
However, often with pre-chronic or chronic
substance-abusing individuals, it is difficult
to work through the client's resistance to
admitting a problem. If it is impossible to
gain much information from the client, the
counselor may ask the client to sign release
of information forms so he or she can contact
other persons for information.

Many of those referred to DADS for drug
complaints are charged with possession of
marijuana. The evaluation will attempt to
ascertain in these cases if the complaint stems
from experimental or recreational usage, or
from a psychological dependency on marijuana.

The evaluators are finding that many of the
clients they are seeing, regardless of the
complaint for which they are arrested, and

40

regardless of whether the immediately appar-
ent drug of abuse is alcohol, are polydrug
users., The focus of the evaluation interview,
therefore, is not so much on the complaint
for which the person was arrested, as on
the person's pattern of substance abuse.

If the individual is not congidered suitable
for the program, the evaluator will discuss
the reasons for this and will refer the person
back to court. If the evaluator thinks the
client is acceptable, he or she will discuss
what type of treatment is being recommended
and what the goals of treatment will be, At
this time, a "contractual agreement" form and
a "consent to no prosecution" form are signed,
and the client is referred for treatment.

For the few clients diverted who were arrested
for a felony drug complaint, a more intensive
supervision and counseling program is worked
out. The client remains under DADS super-
vision for a year.

Treatment options

Althoughi DADS staff see some clients for
counseling, the program primarily purchases
treatment services from providers in the com-
munity and monitors the quality of these serv-
ices. Contracts with agencies are based on
a fixed cost per individual, with the amount
depending on the levei of treatment,
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The three levels of treatment contracted for
and the type of client referred to each area
foliow:

e Education. For persons using drugs and/
or alcohol for experimentation or recre-
ation.
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e Group interaction services. For clients
starting to use drugs and/or alcohol as a
means to cope with stress.
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¢ One-to-one counseling. For persons whose
substance abuse has a serious impact on
their functioning.

Contracts with agencies are for services that
last about 6 weeks per individual client. Any
one agency may offer various service options.

Review and termination

When a client completes the treatment pro-
gram, he or she is asked to complete an eval-
uation form with rating scales for the DADS
program and for this treatment agency. The
client also talks with a counselor at DADS at
this time.

The results of these evaluations are compiled
regularly, providing DADS staff with data

for their monitoring of agencies with which

they have service contracts.

Successful termination for an individual client
arrested for an alcohol or drug misdemeanor
complaint comes 6 months after the date of

the intake interview; for those arrested for

a felony, it comes a year afterward. If the
client has successfully completed treatment,

paid the fee, and not been rearrested, the

"consent to no prosecution" form is signed

by the prosecutor and a copy mailed to the
client. The case file is then moved from the
active to the inactive file.

if a client does not pay the fee or cooperate
with treatment, he or she is usually given a
warning and counseled before the case is sent
back to the prosecutor.

Staffing and budget

Staff for DADS currently consists of seven
persons. These are a director, deputy direc-
tor, research assistant, two evaluators, and
two clerical/administrative staff.

The budget ceiling on the DADS program set
by the county is currently $130,000. This
is roughly the amount that it is anticipated
will be collected in fees by the program, so
DADS is essentially self-sufficient financially.
In 1978, 40 percent of the budget went
toward administrative costs; 40 percent, to
800 evaluations and 1,500 units of direct serv-
ice; and 20 percent, to purchase of 6§00 units
of direct service.

Drug Diversion Authority,
Genesee County, Michigan

Developed in January 1972, under the direc-
tion of the Genesee County Prosecutor, the
Drug Diversion Authority (DDA) is a law
enforcement/community-based treatment inter-
face for processing selected adult drug-
abusing defendants. The program is designed
as an alternative to prosecution for persons
charged with certain offenses and those who
use, abuse, or are addicted to illicit drugs.
Rather than being branded as "criminals" and
having arrest and conviction records, which
would have a negative impact on future
employment, DDA participants are referred
to counseling, therapy, or residential treat-
ment. ‘An effort is also made by the staff of
the DDA, in conjunction with various area
community services, to help the DDA divertee
to obtain employment, education, and/or other
constructive activities that will assist him or
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her to remain arrest free. Participants may

be required to undergo treatment as a condi-

tion of diversion for up to 1 year. Those

first offenders who successfully complete the

DDA program never have their complaints

filed and are entitled to the return of all rec-

ords of their arrest. Participants who have )
prior records also benefit when they success- v
fully complete the DDA program by the dismis-

sal of charges against them; however, arrest

records are not expunged for these partici-

pants.

DDA has always been a part of a larger orga-
nization. {t grew out of a diversion program
for nonviolent felony offenses--the Citizens'
Probation Authority (CPA), the first formal
program of pre-trial diversion in the United
States, which was begun in Genesee County
in 1967. Until 1971, CPA accepted and
served drug-abusing pre-trial divertees as
well as those not displaying a drug problem.
When the Law Enforcement Referral Program
was established in Genesee County in 1971 to
assess drug-abusing defendants for the crimi-
nal court's pre-sentence investigations, it
was decided by the county prosecutor and
the director of CPA that persons charged
with drug and drug-related offenses should
be diverted to the new program rather than
to CPA, since the staff of the former was
specially trained to work with drug abusers.
In January 1972, the Drug Diversion Author-
ity became a ieality as a separate diversion
program located administratively within the
Law Enforcement Referral Program. DDA has
essentially retained the same programmatic
configuration.

Drug abuse patterns

Located near Detroit and Saginaw--cities
through which large amounts of drugs enter
the United States--Flint is also a city with a
significant drug abuse demand reduction prob-
lem, Formal epidemiological surveys of the
nature and extent of substance abuse have
not been performed, but it is estimated by
law enforcement officials that there are about ;
3,400 heroin addicts, not to mention other ¢
drug abusers, in the city. Personnel involved 5
in service delivery programs agree they are A
presently seeing many sophisticated polydrug ;
abusers who have been involved with street !
drugs for years, previously with heroin as
the drug of choice. They also are finding a
significant level of particular types of sub- A
stance abuse among the very young and the
elderly in all sociceconomic groups. They
have noted a rise in abuse of prescription l
drugs, partly attributable to the poor quality
of heroin available to street "junkies" in the
area but also to insurance coverage for such

t
prescriptions. :
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Interface with criminal justice actors

The adult criminal system in G

enesee Count
handles defendants aged 17 and older. H"y
the charge is a felony, the case is bound
over at a preliminary hearing to the Circuit

Court, which handles all felonj ithi
see County. elonies within Gene-

Arresting 'o'fficer's may be city police (Flint
or other cities), county police, or State police
After apprehending and booking a defendant .
the police officer writes up an account of the
ar‘rest,’ runs a record check, and, in cases
that might be eligible for DDA diversion, con-
fers with the assistant prosecutor assiglned
to handle diversion screening. The prosecutor
decides, based on uniform eligibility criteria
whether a given case s to be referred to
the D.rl.Jg Di\[/ersion Authority (DDA) or to
the C!tlzens' Probation Authority (CPA), or
not diverted at all. If the case is to i)e
diverted, the prosecutor fills out'a referral
form, and the police officer arranges for
release pf the defendant from the city or
count_y jail. If the prosecutor decides the
case Is not eligible for diversion, a warrant
ls‘ls.sued., and the defendant enters the usual
criminal justice process after arrest--in Gene-
izliacsigugty k;chig will be either citation release
n on . - - ‘
relea disposition.' or continued incarceration

Goals and objectives of DDA

The deferred prosecution approach involves
the acceptance of the premise that persons
charged with serious ofienses are often not
pat?erlje.d criminals and that early intervention
to inhibit development ¢f a criminal lifestyle
may bfa more productive for such persons than
a punishment-oriented response. One of the
goals of the twin DDA and CPA programs
therefore, is to assist the "lawbreaker" wh'o
Is not a "criminal" with whatever situational
problems led to arrest so that he or she will

| not be further involved in a - ;
| activities. rrest-provoking

Another goal of programs of the C

type is to assist the first offenderparllgDi/s\

arrested t'o participate in treatment and then
to hfave his or her arrest record expunged

Pa.rtlcularly when the arrest is for a felony.
this can be an important service to a client'
and have farreaching consequences, ’

To summarize, the goals of DDA i
following: 9 A include the

o Tq gﬁver:t the accused from the traditional
cmrpma# justice system to counseling, edu-
cat{op, training, employment, and other
positive life activities.
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® To provide a resource for the enti
ayston ire legal

® To break a beginning cycle of crime and
a pattern of failure by participants.

® To effectively use community services and
resources, the inaccessibility of which may
hgéedcontrlbuted to the criminal acts com-
mitted.

® To aliow first offenders to avoid the stigma
of arrest and conviction records,

Assessment and treatment
referral process

The prospective DDA partici ant is se

PDA staff for a confidé)ntial i?lter‘view. enDE'}/_
ing t.he interview, the DDA program is
explained in detail, and the individual's right
to elect 'whether to enroll or to require the
prosecution to test the sufficiency of its case
by filing charges with the court is carefully
explained. The defendant is given a form to
read about constitutional rights (or the coun-
selor may read it aloud), and the individual

lEhg:n completes a constitutional rights question-
aire,

During the interview, the counselor takes a
careful history of drug usage, but also
attempts to assess the defendant's attitude
toward cooperation with DDA and adjustment
m.all_ areas of the individual's life and notes
this information on an agency form. The
\s/eie;/t?glty of tdhe pdrevious arrest and/or con-
N record and the i
are iso ceord and nature of the complaint

The DDA intake counselor then decides if
the candidate is suitable for DDA, and, if
so, whgther there is a need for educati'onal
counseling, outpatient therapy, or inpatient
treatment, and which community treatment
program would be appropriate. The recom-
mended treatment plan is then discussed with
the dgfendant. If he or she agrees to partici-
pate in lieu of prosecution, a standard form
for the prosecutor's record is signed, stating
agreement to seek treatment with the recom-
m.ended agency. The defendant then also
signs a release of information form, allowing
DDA to send selected performance and attend-
ance information to the County Prosecutor's
Office and other designated agencies.

The counselor calls the community trea

agency to which the new diverttge willtmk;aent
referred and sets up an appointment. Thus
the DDA participant knows before leaving ’
the DDA office the date, time, and place of

the first appointment with t
o he treatment pro-
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The DDA intake counselor sends copies of
the evaluation forms to the treatment agency.
If the client does not keep the scheduled
appointment, the treatment agency notifies
DDA of this fact, If the client does keep
the appointment, the proposed treatment plan
and the name of the divertee's treatment coun-
selor are returned to DDA.

After the interviews, a clinical psycholugist
reviews the DDA intake counselors' writeups
to insure that clients with serious emotional
and adjustment probiems that might warrant
a psychiatric or psychological assessment
receive appropriate referrals. DDA notifies
the county prosecutor of all enrollments fol-
lowing the acceptance by both the pruspective
divertee and the program. Individuals who
are not considered suitable, or who elect upon
further reflection to pursue their case in
court, are referred back to the county prose-
cutor's office for renewed criminal justice
processing. This diversion practice is illus-
trated in exhibit 4.

Followup and termination

After a DDA client has begun treatment with
the community treatment agency to which refer-
red, the individual is required to report to a
DDA counselor monthly for an assessment of
progress. The DDA counselor also receives
monthly reports from the servicing treatment

agency.

If the client is having difficulties with educa-
tional or vocational problems, he or she may
be referred to the vocational and rehabilitation
specialist at the County DDA Intake, Assess-
ment and Referral Center.

The DDA staff receives copies of police arrest
sheets, and if a client is arrested, this is
grounds for termination from the DDA program
and return for prosecution. A DDA program
participant who is convicted of a felony is
automatically terminated from the program
and the case returned to the prosecutor.

The DDA program coordinator estimates that
about 90 percent of clients are in treatment
for a period of 9 to 10 months. I[f a client
successfully completes the treatment pre-

scribed by DDA, a "termination request

notice" is sent to the county prosecutor's

office. If the request is granted, and the
client is a first offender, a "request for

expungement of fingerprints" is sent to the
police department responsible for the arrest,
requesting the return of local, State, and
FBl arrest records. (The prosecutor has
legal authority to expunge records for first
offenders.) When the police receive these
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records, they are forwarded to DDA, and
DDA then gives them to the client.

If a DDA participant already has a conviction
record, an entry is made on the arrest rec-
ords that the complaint for which the person
was referred to DDA was dismissed. Arrest
records . are not, however, expunged.

Treatment Alternatives to Street
Crime, Marin County, California

Marin County was one of the first communities
in the Nation to accept the federally designed
and funded criminal justice/drug treatment
initiative called Treatment Alternatives to
Street Crime (TASC). A 3-year pilot TASC
program was implemented in 1973 with Law
Enforcement Assistance Administration (LEAA)
funds. The overall purpose of the program
was to build improved linkages between the
criminal justice and treatment communities so
as to better identify, refer, and monitor drug-
abusing defendants coming through the
county's criminal courts. The overall empha-
sis of the national TASC program of those
early years was the identification and rehabili-
tation of heroin addicts. But because the
drug abuse problem in Marin County even
then was not solely a heroin problem, a poly-
drug abuse orientation for Marin County TASC
was present from its inception. As a corol-
lary, Marin County TASC developed linkages
early on with a wide variety of community-
based treatment programs of all modalities
and did not overemphasize reliance on metha-
done treatment. These factors, coupled with
Marin County's tolerance for innovation and
experimentation and the array of local treat-
ment resources already available to draw upon
{something not always present in communities
attempting to implement TASC), tended to
make the county's TASC program unique
among early TASC efforts.

In 1975, after completion of an independent
evaluation by an outside party, the Marin R
County Board of Supervisors voted unani-

mously to institutionalize TASC in the county
Department of Health and Human Services. iy
In 1977, the county Health and Human Serv- .
ices director lodged TASC in the Drug uUnit 3
of Community Mental Health Services, with
the TASC progiam director reporting directly
to the county Drug Administrator.

TASC was successful in not only gaining the
support and cooperation of criminal justice it
of ficials at the program's inception but also 3
in expanding such interaction and communica- i
tion over the years. Strong commitments for ~
interagency cooperation that the initial pro-
gram director established with department i
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heads in corrections and in the treatment com-
munity were broadened by his successors after
1976.  Similar linkages were built, through
personal contacts and proven rehabilitative
results in individual case referrals, with all
judges of the Municipal Court, the newly
elected sheriff and newly elected district
attorney, as well as with individual police
chiefs, defense attorneys, and line probation
and parole officers,

TASC operations in the context of
Marin County's drug abuse problem

By all accounts Marin County has a serious
drug abuse problem. The geographic position
of the county facilitates illicit drug distribu-
tion and availability. Its proximity to the
port of San Francisco, and thus to Pacific
ship traffic, as well as its own irregular
“shoreline of remote bays and inlets, results
in a number of major illicit drug import and

distribution routes running through the
county,

Additional factors that have contributed to a
high degree of drug abuse in Marin County
are the extreme affluence of its population
and the disproportionate number of juveniles
and young adults amo g its residents. Recre-
ational drug use in such age groups carries
little or no social stigma, and, according to
officials interviewed, is the rule rather than
the exception. Even among older, more con-
servative county residents, substance abuse
is common. Alcohol--alone or in combination
with marijuana, speed, or cocaine--is by far
the most common drug abuse problem in the
county and occurs heavily in all age and
socioeconomic categories.

Second in frequency only to alcohol as a drug
of abuse in Marin County is cocaine. Officials
interviewed indicated that snorting of cocaine
by adults and juveniles alike is commonplace,
often in conjunction with alcohol consumption,
Despite the affluence of the community, acqui-
sitive crimes such as home and auto burglaries
are often directly traceable to efforts to steal
the drug itself or to steal property with which
to purchase it. The use of methamphetamines
and phencyclidine (PCP), once of epidemic
proportions in the county, has reportedly
fallen off drastically due to public education
campaigns, including public service announce-
ments about the hazards of speed and PCP,

Heroin use, while never the primary drug

abuse problem, remains a serious concern in
Marin County. By means of the "Baden for-
mula,”" the county coroner in 1977 estimated
that there were 6,000 heroin addicts in the
county. Though here, as elsewhere, poly-

by

drug abuse patterns in recent years have
Superseded previous hzaroin abuse patterns
(due largely to nonavailability of the latter),
police officials indicate that heroin abuse is
again on. the rise in Marin County. It is
believed that this is partially due to a turning
away from the use of speed and PCP. How-
ever, it has been suggested that organized
criminal elements from Mexico have recently
moved into the county and in the process
have increased the availability of and demand
for Mexican "brown" heroin.
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Despite its exceptional affluence and a permijs~
sive community attitude toward psychoactive
drug use, the connection between drug abuse
and crime in Marin County is a real one.
During 1977 40 percent of the approximately
8,000 adult arrestees booked into the Marin
County Jail were charged with direct drug
possession or public intoxication offenses,
and another 16.5 percent were charged with
drug-related property crimes.

Interface with primary
criminal justice actors

There exist 14 separate law enforcement agen-
cies in the county, 12 of which are independ-
ent police departments of various incorporated
towns. Typically, each consists of 20 to 30
sworn, uniformed officers, as well as a juve-
nile officer and administrative personnel, and
are responsible for enforcing State, county,
and local laws within their respective jurisdic-
tions of 12,000 to 30,000 persons.

In addition, State and national parks in the

county come under the law enforcement
responsibility of the California State Police
and the U.S. Park Service, respectively,

Shared jurisdiction with the county sheriff's
office occurs in these cases,

Finally, the Marin County sheriff's office has
broad policing responsibilities., The office is
responsible for administering the county jail,
for patrolling county highways, and for gen-
eral law enforcement in all unincorporated
areas. The office has a strength of 150
employees, of which approXimately 65 are
patrol officers, 2 are juvenile officers, 1
heads a crime prevention unit, and the rest
are administrative personnel.

Occasionally, the various local police depart-
ments and the Marin County Sheriff's Office
have not worked well together. Relations
between the various local police departments,
which are loosely organized through the Marin
Police Chiefs! Association, and the sheriff's
office have reportedly improved,

e s i
e o v Ty M 0T L YT T oy B e O,

All prosecutions for adult and juvenile misde~
meanor and felony violations of State and )
county laws are the responsibil.ity of t.he Marin
County District Attorney's Office. With the
recent election of a new district attorney who
had previously been an assistant prosecutor
in the office, a shift to more progressive poli-
cies, including more widespread use of diver-
sion, has been observed.

Felony trials are the responsibility of the
Superior Court for Marin County, wh_nch con-
sists of six judges. Misdemeano'r 'trlals, as
well as all arraignments and preliminary hear-
ings, are the responsibility of the Mar‘lp
County Municipal Court. The latter consists
of four judges plus a juvenile hearing magis-
trate.

Goals and objectives of the
Marin County TASC

The general goals and objectives of Marin
County TASC are as follows:

e To provide screening, diagnostic assess-
ment, advocacy, intervention counseling,
referral, and followup services for sub-
stance abusers, with special emph.aSIS_ on
those involved with the criminal justice

system.

® To interface and coordinate the effprts gf
Marin County criminal justice agencies with
those of the. community's drug_treatment
programs and thus provide an l_nte.grated,
unified system for the rehabilitation of
offenders.

e As.an outgrowth of this intervention and
coordination, to have an impact on the
system to assist individual o.ffender.s'tc_)
make changes, thereby reducing recidivism,
and by an ongoing process qf.advqcac.y
and education to steer the criminal justice
process away from heavy reliance on incar-
ceration and the punitive approaches thqt
have demonstrated their ineffectiveness in
changing human behavior.

In order to realize these goals,_TASC has
implemented three separate service compon-
ents:

e The Sentence Alternative Program, for:
post-conviction probation and parole cli-
ents.

o The Penal Code section 1000 Pre:-TriaI
Diversion Program, for post-arraignment
diversion referrals from court and prose-
cutor.

e The Information and Consultation Servige,
which, aside from performing a community
education function concerning aspect§ of
drug abuse, provides case consultation
and accepts "“informal" referrals for serv-
ices from area police departments, sherifi's
deputies, private attorneys, etc.

-arrest and pre-charge police referrals
\Fl\,l‘;iﬂd r1.’all withinpthe Information and Consulta-
tion Service function, though.referrals to
TASC for services through this channel are
not processed differently from those who e.an.ter'
through the other two avenues. The f|ex11?I|—
ity of a linkage mechanism such as TASC lies
in its ability and willingne§s to accgp_t refer-
rals at any and all points in the criminal jus-
tice process and to diagnose, refer, and moni-
tor them equally effectively,' rggardless of
the source of intake. This is iflustrated by
the recent interest in early dl_versmn demon-
strated by various county polxqe departments
and the sheriff's office, to which TASC has
responded by accepting "informal" pre-charge
referrals, as described above.

Special goals and purposes of pre—c.:har‘ge.
police referral, as articulated by police offi-
cials interviewed, are as follows:

e To counter the overbroad reach of the
criminal law in situationa.l encounters
between police and otherwusg Iaw—_abldmg
persons who come into conflict wnth the
law as a result of being under the influ-

ence of drugs.

er departmental crime prevention
° ggaliugs earlypidentification and referrals
to treatment of drug abusers, who are
comparatively more likely to recidivate than
other offenders in the absence of treat-

ment.

ortunity of an arrest to

* "-G%ltwsiugziar?gf abusetn},s into confronting

their problem and to bring a degree of

pressure to bear on them to seek treat-
ment,

Arrest and referral

Police and sheriff's office referrfls to TASC
are not part of the "core! TASC program,
i.e., sentencing alternative o P.C. section
1000 court diversion cases. Moreover,_they
are not formal referrals in.t-ha.t there is no
paperwork sent to TASC inltlatmg t_he r.efer.-
ral nor is there an enforceable .crlmlnal justice
hold on the client, nor a required te_rm of
treatment. Referrals are n}adg by uniformed
and plainclothes officers, in hgu of arrest
(least common), in lieu of booking (utilizing
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the mechanism of Penal Code section 849(b)
"hold"--which permits drug addicts to be held
for up to 36 hours for medical purposes),
and/or post-booking but pre-filing. In each
instance the procedure is generally the same:
The apprehending officer or the chief calls
TASC and asks a staff member to come to
the jail to do a diagnosis and referral inter-
view or releases the desfendant on the condi-
tion he or she reports to TASC and so informs
TASC by telephone. Exhibit 5 illustrates
this process.

A pre-placed interview that does result in a
diagnostic assessment precedes a referral in
each instance of police pre-charge, as it does
for other kinds of referrals. Such a pre-
placement assessment can occur either at the
jail, if the defendant is still in custody, or

at the central TASC office, if already released.

Thereafter, raferral for treatment to the
selected private sector treatment program
occurs.,

Review and termination

Given the nature of pre-charge police refer-
rals to TASC, neither can fixed term in treat-
ment be required nor can a real criminal
justice hold on the diverted defendant be sus-
tained.  Indeed, for this reason, as well as
because he feels that the practice of police
diversion invades the domain nf prosecutorial
discretion, the county district attorney does
not advocate the practice in adult criminal
cases. Sheriff's deputies interviewed cited
the effectiveness of the practice as a crime
prevention technique in which the arrested
drug abuser is known personally to the offi-
cer. Giveri the small size of most Marin
County communities and police departments,
as well as the moral authority of the police,
the deterrent effect of the practice is reported
to be effective when coupled with regular
followup,

In this regard, regular followup with TASC
and, in turn, the defendant, by the appre-
hending officer is facilitated by requiring
releases of treatment progress information to
the arresting officer and by TASC's willing-
ness to act as go-between for the police offi-
cer and the treatment program with regard
to "informal" assessments of progress.

602" Youth Diversion in Marin County,
California: Novato and San Anselmt

Under the statutory authority of California
Welfare and Institutions Code sections 601

and 602, local police departments have broad
discretion to divert rather than to refer to
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Juvenile Hall (e.g., book) on a wide range
of status offenses (601 diversion) as well as
juvenile misdemeanors and felonies (602 diver-
sion). Given the volume of serious juvenile
property crime in the county, as weil as drug
possession and sale, 602 pre-charge diversion
is a significant dispositional option and one
that is widely used, though differently applied
in different communities. Both the Novato
Youth Service Bureau (YSB) and the Depart-
mental Probation Program of the San Anselmo
Police Department are examples of 602 diver-
sion in operation, in both instances diverting
significant numbers of drug- and alcohol-
abusing juveniles annually. Exhibit 6 ilius-
trates this process for Novato, which closely
parallels that for San Anselmo as well.

In terms of origin and development, the
Novato program was established in 1973,
partly in response to the rise in the propor-
tion of serious crime caused by juveniles and
partly to act as a social-service-oriented
"buffer" between the typicaily hardline Novato
uniformed patrol officers and juvenile arres~
tees. The program views itself as totally
separate functionally from the law enforcement
responsibilities of the uniformed force though
the youth counselor (i.e., program director)
is a sworn officer. Strict confidentiality of
information received from clients is maintained,
and the YSB is separately housed and man-
aged. 1In contrast, the San Anselmo Police
Department's response to the section 602 man-
date was to implement a diversion process
rather than pregram. Housed in police
department offices, Departmental Probation is
administered by a youth officer whose law
enforcement and counseling roles are equally
visibie. The youth officer admits to using
the threat of renewed prosecution not only
to insure compliance with the conditions of
diversion but to obtain information about other
juvenile crime in the community.

602" youth diversion in the context
of Marin County's drug abuse problem

As noted earlier in the description of the
Marin County TASC program, drug abuse
among adults and juveniles in the county is
widespread and growing. Further, law
enforcement officials estimate that more than
half the crime in the county is drug related.
Significantly, most of this crime--one youth
officer interviewed suggested 70 percent--is
commiited by juveniles.

Indeed street crime in Marin County is largely
juvenile crime. Aside from possession of
illegal substances, which in some communities
constitutes the largest single category of non-
status offense juvenile crime, burglaries,

shoplifting, and vandalism make up the bulk
of juvenile 602 offenses, i.e., the equivalent
of misdemeanors and felonies for adults. It
has been estimated that 53 percent of all bur-
glaries are committed by juveniles, that 70
percent of all juvenile burglaries are drug
related, and that 50 percent of all juvenile
602 offenses are drug related.

Primary criminal justice actors

As noted in the earlier discussion of police
referrals to the Marin County TASC program,
there exist 14 separate local police depart-
ments in the county, 1 for each incorporated
area, plus the county sheriff's office, which
has law enforcement responsibility for all unin-
corporated areas. Each derives juvenile pre-
charge diversion authority from statutory
sections 601 (status offenses) and 602 (misde-
meanor and felony offenses) of the Welfare
and Institutions Code, as noted earlier.

Within this broad mandate to divert selected
offenders prior to juvenile intake (booking),
each police department in the State has broad
discretion with regard to implementation proce-
dures, and sv:vice delivery for diverted
youths. The two police departments selected,
Novato and San Anselmo, were chosen in part
because both have given serious attention to
the development of pre-charge juvenile diver-
sion programs. in addition, however, these
two departments have approached implementa-
tion of their section 602 mandates very differ-
ently. They were thus also selected for site
visits and description so as to illustrate con-
trasting approaches.

Goals and objectives of
602" police diversion

As laid out in its 1975-1978 report and as
articulated by the Youth Service Bureau's
director, the goals of the Novato YSB are as
follows:

@ To establish a local, noninvestigative youth~
serving unit designed to accept police and
community referrals for diversion away
from the juvenile justice system.

e To establish a counseling program for
youths and families to address

-~ delinquent and/or antisocial behavior
on the part of a youth, and

-- underlying issues and conflict within

a family that may be prompting the
youth's behavior.
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e To establish a program aimed at delin-
quency pravention and youth development,
singularly and in cooperation with other
public and private agencies.

e To promote public relations among the
police, youths, and community and to serve
as an informational souice for yeuth-related
issues.

In order to achieve these goals, the Novato
YSB, now in its sixth year of operation,
screens almost all juvenile cases for diversion,
accepting roughly 80 percent. Specific FY
1978~1979 project objectives include--

8 Maintenance of an initial Probation Depart-
ment referral rate (i.e., diversion rejection
rate) at less than 20 percent of total juve-
nile arrests;

e Maintenance of an 83 percent perception
of "helpfulness" among surveyed juveniles
and parents;

® Mainteriance of client recidivism at 6 per-
cent or less; and

e Maintenance of referrals from other than
police sources at 10 percent of total diver-
tee prpulation.

In contrast, the articulated goals and pur-

poses of the Departmental Probation Program
of the San Anselmo Police Department are ori-
ented more toward law enforcement and case
management:

e To screen and divert from the Juvenile
Hall (i.e., booking) all but the most incor-
rigible repeat offenders.

e To utilize the mechanism of Departmental
Probation to "hold a hammer" over the
head of a diverted juvenile and thereby
to facilitate adherence to a program of
counseling and monitoring by the youth
of ficer.

e To provide counseling and social servica
referrals, as needed, to juvenile divertees.

Initiation of the diversion process

In Novato, a town of 40,000 persons with 52
uniformed officers, 3 procedural situations
can result from the apprehension of a juve-
nile. These are as follows:

e The juvenile can be taken into custody
and transported to Juvenile Hall for book-
ing. Thereafter the case may be referred
to probation, which decides whether to
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§eek petitioning by the prosecutor or to
informally adjust.

® The juvenile, though technically arrested,
can be simply reprimanded and released
to parental custody. The case is then
closed.

¢ The juvenile can be issued a citation to
appear at the Ycuth Service Bureau (YSB),
in the company of his or her parents.

Many first encounters result in the second
course of action.' As a rule, only chronic
r_ecxdlvists are cited to Juvenile Hall; many
first encounters result in a reprimand and
release. The bulk of juvenile arrests, how-
ever, go to YSB via citation. (Exhibit 6

illustrates this process.)

In San Anselmo, & town of 14,500 persons
with 17 sworn officers, all juvenile arrests
are referred automatically to the juvenile offi-
cer, except for first encounters, which, as
in Novato, generally result in reprimand and
rgalease. The juvenile officer makes all deci-
sions to refer to Juvenile Hall, generally on
the same criteria as used in Novato. The
referral to the juvenile officer can be custod-
ial or citation release. During the 1979-1980
school year, the San Anselmo youth officer
pla_ns to provide a book of citations to the
principal of the local high school, who will
utilize them as would an apprehending police
of ficer.

Service delivery and counseling

Both the YSB and the Department Probation
Program rely primarily on counseling and
supervision by the youth officers. Referrals
out for services from YSB tend to be to educa-
tion and prevention services located in and
arcund Novato. Alcoho! education and treat-
ment  programs are also utilized.

As is the case with the Novato program, refer-
r'als for services by the Departmental Proba-
tion Pro_gram tend to be to specialized juvenile
prevention and education programs. However,
becaiuse the incidence and prevalence of non-
marijuana drug abuse in San Anselmo is higher
than in Novato, referrals for drug treatment
are also commonly made.

Review and termination

Termination from the Novato YSB does not
occur after a fixed term but, rather, is a
treatment or social service decision geared to
the needs and progress of the individual clij-
ent. In contrast, departmental probation in
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San Anselmo_ is generally for a fixed term of
months-~typically 6--and features mandatory
monthly check ‘ins.

For both programs, satisfactory compliance
for the stated term of participation results in
dropping of charges and no record of the
arrest being made outside the police depart-
ment. Failure to satisfactorily complete diver-
Sion or a rearrest can result in termination
and a return of the case to juvenile intake
for formal juvenile justice processing.

With regard to periodic reviews of progress,
length of time in diversion, and general crime
prevention orientation, the YSB's philosophy
parallels that of police officers utilizing TASC.
However, the YSB always has the option--
albeit seldom exercised for philosophical and
logistical reasons--to revoke diversion and
refer the case to juvenile probation for
renewed prosecution. The extent to which
that has had an impact on diversion perform-
ance by clients over the years is not known,
tl?o;{gh th? hifgh retention and successful com-
pletion rates for the program strongly suagge
this factor has a bearir?g. The cageyrevigegwSt
and termination process for the San Anselmo
program is more akin to that found in post-
arraignment adult diversion: Regular report-
ing requirements for a fixed term result in
dropping of charges or renewed prosecution,

Staffing and budget

The-quato YSB maintains a staffing pattern
consisting of a plainclothes youth officer,
who functions as the counseling Yirector; a
professional (licensed) counselor, with a mas-
ter's degree in guidance and counseling;
thrge student interns who are working toward
their master's degrees in the same field; and
a full-time secretary. Like TASC, the YSB
was impacted by Proposition 13 and currently
depends on "AB 90" State monies, plus CETA
fynds, to justice agencies to offset Proposi-
tion 13's effects.

In contrast to the two moduis described above
the San Anselmo program consists of a single ‘
full-time youth officer, who is a sworn officer
salar_ied out of department funds and who is
required to rely on general department physi-
cal facilities and clerical staff. No adverse
effect from Proposition 13 or other budget
cuts was reported imminent. Staffing and
budget are the minimum necessary to perform
the function, although the addition of a social
worker/intern to assist the youth officer is
in the planning stage.

Social Action Workshop, Philadelphia

The Social Action Workshop was begun in
1973. In 1974, the Managing Director's Office
of the Philadelphia Department of Public Wel-
fare began funding, and the program has
continued to operate under its auspices. The
Workshop thus is a secondary prevention pro-
gram funded by the City of Philadeiphia.
Its predominant objective is to help the juve-
nile who is beginning to take psychoactive
drugs '"recreationally" to find constructive
alternative activities that prevent increasing
reliance on drugs. Many of the youths
involved in the program have been referred
by police as an alternative to arrest. Others
have been referred by schools, the juvenile
court, or through friends.

The Social Action Workshop was originally
designed to offer prevention services only to
adolescents and ycung adults with drug and
alcohol- problems. However, the Workshop's
Teens in Action Program has recently widened
its clientele to include adolescents without
significant adjustment problems. This change
means that youths referred by the police
mingle not only with "problem" youths with
similar problems referred from other sources,
but also with youths who are community and
school leaders and, thus, excellent role mod-
els. The two components--Teens in Action,
which is the helping service unit for drug-
involved youths discussed here, and an alco-
hol prevention program for young adults--work
cooperatively in individual cases to advance
overall program goals.

The Social Action Workshop's treatment pro-
gram is based on a drug-free, nontherapeutic
"social action" approach that advocates chang-
ing a person's surrounding situation in order
to change the individual. Through involve-
ment in seminars and work study programs
and field trips to other cities, the Social
Action Workshop's Teens in Action participants
are exposed to experiences designed to widen
their horizons, challenge them, and increase
their competency in dealing with adolescent
development tasks. The program is not
designed to deal with hardcore drug addicts.
Therefore, participants referrz2d by the police
are usually having difficulties with prescrip-
tion drugs or marijuana and have been picked
up on first-time possession or sale complaints.

Juvenile drug abuse in Philadelphia

Social Action Workshop treatment personnel
report that young people throughout the
Philadelphia metropolitan area are using mari-
juana, PCP, pills, and alcohol. They and
police have noted increasing usage in the

schools and at local teenage hangouts such
as fast food restaurants in urban and sub-
urban neighborhoods. Parents, especially
the more affluent ones, often are unaware or
their children's involvement with drugs, or
if they are aware of a drug problem, are
uncertain about how to deal with it. Their
child's pending arrest and a confrontation
with detectives of the Philadelphia Police
Department's Narcotics Unit are typically trau-
matic for parents.

Police pre-arrest diversion to
the Social Action Workshop

About half the clients in the Social Action
Workshop are referred by police. Although
this system of referral is informal, it results
in a steady flow of clients to the program.

A juvenile's entrance into the Philadelphia
juvenile justice system for a drug complaint
begins with a police officer finding the youth
in. possession of an illegal drug. The officer
then brings the juvenile to the Narcotics Divi-
sion of police headquarters for an interview,
with his or her parents, by a juvenile narcot-
ics officer; no arrest in the official sense
has yet occurred. There are presently three
teams of two officers each assigned to Juve-
nile Narcotics.
When a youth is brought in on a drug com-
plaint, the narcotics officer on duty notifies
the parents to report to the police station,
investigates the youth's prior arrest record,
and processes the evidence by sending the
drugs to the iaboratory for analysis.

When the parents arrive, the parents and
the juvenile are apprised of their rights, and
they sign a form acknowledging this. The
officer then helps the family work through
the reality of the juvenile's involvement with
drugs. Police try to focus on the fact that
the family has a problem, rather than placing
all blame on the juvenile.

If after the interview the officer decides to
arrest the youth, the paperwork is processed
and the child is sent to the Youth Services
Center (booking center), where a decision is
made whether or not the child will be held in
detention. The next day a preliminary hear-
ing is held, attended by a probation officer,
a police representative, the juvenile, his or
her parents, and a stenographer. The police
report is read, and the case may be adjusted
or sent to the Family Court Division. If the
case is sent to Family Court, an adjudicative
hearing is held 5 to 6 weeks later. I[f the
juvenile is placed on probation, he or she
will be assigned to a probation officer whose
caseload consists of 300 to 400 cases.
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If, on the other hand, the youth appears to
be a good candidate for referral to the Social
Action Workshop, rather than for processing
through the court system, the police officer
gives the parent information about the pro-
gram and sends the juvenile home with a
warning. If such a referral is made, the
police officer makes out a formal police contact
record, but there is no record made of an
arrest. He or she then notifies the Social
Action Workshop of the referral and maintains
contact with the program about the progress
of the juvenile. Exhibit 7 illustrates this
pre-arrest police diversion process.

In Philadelphia the court system is so over-
burdened with cases that minor drug com-
plaints receive little attention. The strategy
of police referral of drug uses to the Social
Action Workshop often means that the drug-
abusing individual receives more and quicker
treatment attention than if processed through
the court system. The court system thus is
relieved of processing first-time offenders

who do not have serious drug problems but
who do have supportive community ties,

The strategy of police officer referral appears
to make efficient use of personnel experienced
in detecting drug addiction. During inter-
views, an experienced juvenile narcotics offi-
cer can gain an impression about the severity
of a youth's problem with drugs and about
the stability of the youth's family, and can
utilize this information to make an educated
judgment about the advisability of channeling
a youth into the criminal justice system or
into the drug abuse treatment system. The
officer can also use the interview to counsel
the parents of youths with drug problems,
helping these parents work through their
reactions to the situation, educating them
about the realities of drug abuse, and recom-
mending possible courses of action. The
police officer who decides to refer a case to
the Social Action Workshop can also talk with
the family about the reasons for the referral
and what they might expect from the program.

Social Action Workshop intake process

The diverting narcotics unit detective calls
the Social Action Workshop to inform staff
about each referral made to it. As noted
above, however, the parents of the juvenile
are required by police to call to make an
appointment to talk with a counselor about
their child's participation in the program.
When parents call for an appointment, the
counselor talks with them by phone and
arranges an intake interview. The initial
interview may or may not include the juvenile,
After this intake interview, at which time

- - .

limited releases of information for police are
presented to and signed by the parents as
well as by the juvenile, participation in the
program commences.

Service delivery process

Participation in the Social Action Workshop is
based on the premise that if a juvenile has a
drug problem, there is generally an environ-
mental problem present. If the context of

social interaction can be changed, the individ-

ual's antisocial or dysfunctional behavior,
including drug usage, will also change.
Treatment activities are designed to be non-
stigmatizing and to provide positive experi-
ences that help youths develop skills that
will assist in achieving social adulthood.

Activities planned by the Social Action
Workshop staff include h~day seminars in
Washington, D.C., or New York City, summer
minicourses, and volunteer work activity.
These programs are meant to be stimulating
and attractive to a general youth population
and to attract a variety of types of partici-
pants. In fact, why or how a juvenile became
involved in the program--whether referred
by the juvenile justice system or as a volun-
tary walk-in~~is not focused on during these
Teens in Action activities.

The b4-day seminars each feature a topic of
concern to contemporary society, Topics in
the past have included energy, human rights,
world population, world hunger, world peace,
etc. About 20 youths are enrolled for each
trip, each paying a low fee for food and lodg-
ing. Emphasis is placed on the students!'
assuming responsibility for arranging their
own transportation, selecting their own food,
etc.

During the first day in New York City or
Washington, seminar participants tour the
city. They are then assigned to teams, and
each team is given a schedule of interviews
previously arranged by Social Action Workshop
staff with experts on the seminar topics.
For example, in Washington, teams often inter-
view Senators and Representatives, and in
New York they talk with diplomats at the
United Nations. The team conducts interviews
as a group and then reports back to the
larger group in the evenings about what they
have learned. Each team's performance is
scored on team cooperation and on the team's
ability to utilize each team member. The win-
ning team later discusses its experiences in
the seminar on a local Philadelphia radio show,
or is interviewed for a newspaper article, or
receives some similar prize.
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Minicourses are offered during the summer.
These meet two or three times a week and
follow the format of the seminars in terms of
teams and interviewing. However, all fle_ld
experiences here take place in Phil.adelphla.
For example, a course on energy mlgljt lr]clude
field trips to a nuclear plant, oil refineries,
or the like.

Since seminar participants are not charged

tuition, they are expected to do 10 hour‘s. of
volunteer work, either at the Social Action

Workshop or with other programs, after par-
ticipation in a seminar.

The seminars and work/study program are
seen as providing teens with a numbgr of
opportunities to experiencg and experiment
with new ways of interacting that are con-
ducive to achieving social adulthood. These

include~--

e Opportunities to be r‘esponsible'and act in
a mature fashion away from their parents;

e Being exposed to new kinds of careers
they can pursue and gaining experiences
that become part of their resume for appli-
cation for college;

® Providing the opportunities to make friends
with students from many different back-
grounds, enabling some teens to ma'ke. the
transition from their previous associations
with adolescents with little ambition to
associations with teens who are handling
their lives responsibly; and

® Providing teens the opportunit}/ to makg
worthwhile contributions to their community.

Review and termination

During these activities, Social Action \_quksh'op
counselors observe the individual participant's
functioning and may consult with the parents
about the youth's coping skills. Cpunselors
often give parents helpful information about
their children, and may work with parents to
assist them in changing situations in the home
so that youths will continue to develop skills
necessary to mature into social,adu.lthood.
For pre-arrest divertees, the refer'rlng Nar-
cotics Unit detective is kept generally informed
of the progress and participation level of the
juvenile referred.

If a juvenile's problems become increasingly
serious, counselors may help the pargn.ts. con-
tact the court about filing an incorrlglplllty
complaint. While the complaint is' pending,
the staff often continue to work with the fam-
ily, and may suggest that parents keep a log

of the youth's activities to help motivate the
youngster to improve and also to provide a
record of the youth's actions for the court.

If participation in the program as qgreed to
is not kept up, police have the option to file
the arrest and refer the juvenile to the Yputh
Services Center (juvenile intake, or booking)
for formal juvenile justice proceedings. In
fact this seldom happens, except in instances
of serious re-arrest, due to the press of other
juvenile cases.

Staffing and budget

Present staffing of the Social Action Worlgshop
includes a part-time director, two full—t-lme
counselors, a full-time administrative assistant,
and a part-time secretary.

The workshop is funded by the Managing
Director's Office of the Department of Public
Welfare for the city of Philadelphia. Out of
the program's 1978-1979 budget of $'84,000.,
about $46,000 is used for the Teens in Action
program.

Community Arbitration Program,
Baltimore County, Maryland

Community Arbitration is an early d_ive.rs.ionar‘y
case—-processing .technique where'by. individuals
charged with offenses and the victims or ‘com-
plainants in the case come before a hearing
officer-~-the arbitrator--who is empowered by
a delegation of authority to hear the .facts,
air the grievances, and propose, not impose,
a resolution. Should the parties _lnvolve.d
accept the proposed resolution, whlc;h typically
involves restitution and/or community work
service by the defendant to a degree mutually
acceptable, the arbitrator is empowered to so
rule in the case, thereby making a formal
disposition of the matter.

In addition to the above general description
of the community arbitration model, seyeral
additional features peculiar to the Baltimore
County Program are integral features of the
process observed. In this regard, the proc-
ess is initiated by the arresting officer, who
issues a citation to appear at a stated date
and time for an arbitration hearing before an
arbitrator who is a member of the local .bar.
The arbitrator in Baltimore County derives
power from a delegation of statutory authority
vested in Juvenile Intake. Program staff
monitor and supervise restitution and work
service requirements but aiso counsei enr'o!lees
and make referrals to outside helping services,
including drug and alcohol treatment programs,
as needed.
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The Baltimore County Program, begun as a
pilot in late 1976, has expanded from one
storefront office serving three major towns
in the northwest of the county, to serving
the entire western half of the county from
three different offices. During the period
from inception of the program through Febru-
ary 1979, a total of 3,625 cases have been
referred to arbitration, of which 1,932 were
enrolled. All misdemeanor cases initiated by
police in the western half of the county are
now referred automatically to the Community
Arbitration Program.

Baltimore County juvenile
drug abuse problem

Baltimore County is a large, populous political
subdivision of the State that surrounds (but
does not include) Baltimore City. Geograph-
ically adjacent to (and partially lying within)
the Washington, D.C./Baltimore City corridor
and Annapolis and other port towns on the
Chespeake Bay, Baltimore County is at the
nexus of major east coast drug distribution
routes.

lllegal drug abuse in Baltimore County among
adults and juveniles is widespread and grow-
ing. The predominantly blue-collar, ethnically
diverse areas of the county that are to the
south, northeast, and northwest of Baltimore
City evidence serious heroin, amphetamine,
and PCP problems as well as widespread use,
especially among juveniles, of inhalants and
codeine (cough syrup). The more affluent,
white-collar areas in the north and southwest
of the county, in contrast, display significant
illicit usage of cocaine, methaqualone (Quaa-
lude), and diazepam (Valium). Marijuana use
everywhere in the county appears to be wide-
spread and growing.

Juvenile drug abuse, especially in conjunction
with alcohol abuse, has become a significant
social problem in Baltimore County. A recent
newspaper survey in a large county high
school indicated, via self-reporting techniques,
that 70 percent of the 230 students inter-
viewed had tried marijuana and 94 percent
had tried alcohol. Of this group, 12.7 per-
cent indicated they used marijuana daily, and
8.3 percent state they consumed alcohol on a
daily basis. Survey data for juvenile drug
abuse in Baltimore County are incomplete, at
best, and self-reporting methodologies may
encourage underreporting or overreporting
by interviewees. Such findings over time,
however, have been an impetus to a hardline
policy on expulsion and arrest of juvenile
drug and alcohol users, put into place by
the county Board of Education earlier in 1977
and currently in force.

In October 1977, the county school superin-
tendent instituted a new and stringent policy
that mandated suspension and arrest for all
juveniles found in possession of alcohol or
illegal drugs on school grounds or at school
functions. The policy requires school person-
nel to call county police on all such occasions.
While police department policy dating from
January 1978 requires that juveniles charged
with possession of alcohol, marijuana, or other
substances of which possession is a misde-
meanor not be taken into custody, neverthe-
less the policy requires that an apprehension
be made and a citation (similar to a traffic
ticket) be issued. In the western portion of
the county, where Community Arbitration
functions, the result of this process is that
all marijuana, amphetamine, and alcohol pos-
session cases originating on school premises
are automatically referred by police to the
Community Arbitration Program. Concurrent
with the initiation of such juvenile justice
proceedings, expulsion hearings before a
designated pupil personnel officer are also
scheduled in each instance. For the 1977-1978
school year, this resulted in 69 expulsions;
for the 1978-1979 school year (through the
month of February 1979), 49 such expulsions
occurred.

Apart from the fact that possession of mari-
juana and other caritrolled substances is a
criminal offensr ' Maryland, as is the pur-
chase of alcohol by a minor, the Baltimore
County school policy has had a direct and
significant effect on increasing the scope of
law enforcement activity (and consequent
arrests of juveniles} for possession offenses.
In the absence of Community Arbitration (and,
to a lesser extent, the diversion program
called Juvenile Offenders in Need of Super-
vision in eastern Baltimore County), all such
cases would necessarily be referred to the
already overcrowded Central Juvenile Intake
in Towson, the county seat.

Interface with primary
criminal justice actors

The State of Maryland since 1970 has bene-
fited from a unified, statewide Juvenile Serv-
ices Administration (JSA), whose administrator
is a legislative appointee with broad policymak-
ing powers. JSA administers both Juvenile
Intake and other court-related services plus
a variety of social service outreach programs
and residential facilities. The Division of
Court and Community Services, under which
Juvenile Intake and other juvenile justice sys-
tem functions fall, is divided for administra-
tive purposes into regional and county offices.
The Baltimore County office of JSA's Division
of Court and Community Servicés is in most

respects typical. It administers Juvenile
Intake from a central office in Towson, which
interfaces on the one hand with the Maryland
District Court for Baltimore County (the trial
court of original jurisdiction for juvenile as
well as other matters) and, on the other,
with a variety of community-based, private
and public sector helping services organiza-
tions to which appropriate referrals are rnade.

For delinquency cases (misdemeanors and felo-
nies, not status offenses) in Baltimore County,
the traditional process has been for cases
not "“informally adjusted" by Juvenile Intake
to be referred to the State's Attorney's Office
for possible prosecution. Should the State's
Attorney's Office in fact decide to prosecute,
it then formally files charges with the Juvenile
Division of the Court (petitioning). Cases
that go to trial are heard and disposed of in
most instances by one of three masters (hear-
ing officers) with the statutory power of
magistrates or by the juvenile judge.

The Community Arbitration Program, though
adminstratively under the control of JSA's
Division of Court and Community Services,
functions autonomously in terms of its intake
and referral of participants. In this respect,
interface with various county law enforcement
agencies is central to its operation. Police
citation is the sole source of referral to the
Community Arbitration Program. During the
first 2 years of operation, 3,408 cases were
referred via citation. Citations may be issued
by Baltimore County Police, Maryland State
Police, and campus police of local colleges.

Only in the event that participants fail to
comply satisfactorily with program require-
ments or are rearrested while in. the program
would an interface with the routine processing
paths of the juvenile justice system occur.
In such instances, a return of the case to
Central Juvenile Intake for full adversarial
processing occurs. Exhibit 8 illustrates the

diversionary process of Community Arbitration.

Goals and objectives of the
Community Arbitration Program

As stated in its formal grant applications,
the primary goals and objectives of the Balti-

more County Community Arbitration Program
are as follows:

e To increase the speed of handling misde-
meanor cases from 4 to 6 weeks after the

offense to 7 working days.

e To prescribe for those youths who have
been placed on informal supervision any
one or a combination of the following pos-

voluntary work service,
counseling,
restitution.

e To involve the community in direct action
relative to the juvenile crime problem
through volunteerism.

e To increase complainant participation'ir}
the handling of Juvenile Services Adminis~
tration ‘"informal" case dispositions.

e To provide an alternative means for the

police department to handle juvenile offend- .

ers.

e To decrease the recidivism rate of those
juveniles participating in the program.

Prime operating goals of arbitration were also
the most effective selling points of the pro-
gram to the citizens of Baltimore County.
These included--

e The fact that arbitration hearings could
be scheduled and conducted in a fraction
of the time it would take to schedule pro-
ceedings at the overburdened Central
Juvenile Intake;

e That the arresting officer and the com-
plainant or victim, as well as the juvenile
and his or her parents would be invited
to attend the hearing and to have input;

e That satisfactory resolution (arbitrat!on)
would require the consent of all parties;

e That the arbitration process instilled more
of a sense of accountability and respon-
sibility in the juvenile than did the informal
adjustment process at Central Juvenile
Intake; and

e That the disposition decision would be made
locally, not away from the scene of the
incident, at JSA in Towson.

Police citation process

Each Maryland State Trooper carries a book
of citations and issues one whenever a juve-
nile is apprehended for a misdemeanor. Gen-
erally the police issue the citation at the
scene of the arrest or. at the child's home,
unless a parent cannot be reached, in which
case the child would be taken to the police
station and the citation issued there when
the parent(s) arrive. The officers notes on
the face of the citation the offense(s) charged
and the complainant's name and address, and
then obtains by radio a time and date for the
hearing from a central Community Arbitration

sible assignments:
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docket kept at each stationhouse. Hearings
are generally scheduled within 5 to 6 working
days of the apprehension and are scheduled
for every half hour. The juvenile and a par-
ent or guardian must sign the citation at the
time of apprehension and they keep a copy
until the hearing. A copy is also given to
the complainant or victim, especially in cases
where restitution for personal or property
damage or loss can be an anticipated require-
ment of arbitration. The complainant is
strongly urged by the police to attend and
participate in the arbitration hearing. (About
40 percent of complainants do participate.)

If the charge is possession of drugs or drug
paraphernalia, the substance or implement(s)
is sent to the lab for analysis. If the arrest-
ing officer suspects drug usage, he or she
is encouraged to call the Community Arbitra-
tion Program to alert the arbitrator to s pos-
sible drug problem.

The police report, along with a copy of the
citation, is picked up by Community Arbitra-

tion personnel and photocopied for the hearing.

The complete dockets, listing scheduled hear-
ings, also are brought to the appropriate local
office of Community Arbitration.

Police are not required to attend arbitration
hearings (except in instances where assault
on a police officer is charged), although they
may do so if they wish and are so encouraged.
More often, rather than attending the hearing,
police call the program to inform Community
Arbitration staff about key factors in the case
notably drug and alcoho!l abuse indicators.

’

Arbitration hearing and
the decision to divert

Exhibit 8 illustrates all possible dispositions
that may result from the hearing. The arbi-
tration hearings are held at a center that is
located in a setting convenient to reach by
public transportation. Special arrangements
in the hearing room are purposefully geared
so as to have a psychological effect on the
juvenile. The arbitrator sits behind an impos-
ing desk flanked by an American flag. The
juvenile sits alone at a separate table facing
the arbitrator. A few feet behind the
respondent are rows of chairs where parents
sit, as well as victims or complainants and
the respondent's lawyer, if present.

The hearing is conducted by one of two part-
time arbitrators, who are practicing lawyers.
The arbitrator has a copy of the citation. a
copy of the police report, and a record of
the youth's previous contacts, if any, with
Juvenile Services.

The arbitrator generally opens the hearing
by explaining the community arbitration proc-
ess to the youth, emphasizing that it is volun-
tary and that the parents or the juvenile
respondent may request, before or after the
hearing, that the complaint be forwarded to
Juvenile Intake instead of being heard by
the arbitrator. The arbitrator also explains
that if any of the parties--the police, the
victim/complainant or the juvenile and his or
her family--are dissatisfied with the results
of the arbitration hearing, the case can be
appealed to the director of Juvenile Services
within 15 days.

If the juvenile decides to have the case
heard--and most do--the arbitrator then moves
on to a discussion of the facts and circum-
stances of the case, reads the complaint to
the juvenile, and asks for comment. Accord-
ing to Arbitration program staff, most juve-
niles admit their involvement in the offense.
The arbitrator also will ask the victim/com-
plainant and the parents to comment. The
arbitrator listens to all involved parties and
carefully interprets the law in understandable
language. The arbitrator also focuses on
how the juvenile's offense has affected the
victim/complainant, the community, and the
juvenile and the juvenile's family. Emphasis
is placed on making the juvenile aware of how
the delinquent act has damaged his or her
own integrity and the fabric of the community.

The arbitrator then asks the complainant/vic-
tim to leave the room and inquires into the
social adjustment of the juvenile. Questions
are about school performance, behavior at
home, possible drug problem, etc. When the
offense is drug related, particular emphasis
is placed on exploring the youth's drug
involvement. According to Arbitration pro-
gram staff, many parents take advantage of
this opportunity to talk about their concerns
for their children. In fact, some parents
have told the arbitrator even when the offense
has nothing to do with drug usage that they
are concerned about their child abusing drugs.

At the close of the hearing, the arbitrator
makes a decision based on the applicable law
and the facts presented. Many factors affect
this decision: sufficiency of evidence, admis-
sion or denial of the offense, seriousness of
charge, equity toward the complainant/victim,
prior arrests, and previous involvement of
the juvenile with the Community Arbitration
Program. Also having a bearing on the deci-
sion are family attitudes, school record,
amenability to counseling and availability of
community resources. With this information,
one of the following alternatives is chosen:
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o The juvenile is placed on informal super-
vision under the Community Arbitration
Program for a 90-day period;

e The case is closed with a strong warning;
or

® The case is denied for insufficient evi-
dence; or

e The case is forwarded to Juvenile Intake
for more formal action.

If the arbitrator decides upon "informal"
supervision (i.e., enrollment), this could take
several forms. Typically these include--

e Voluntary community work service, with
the number of hours depending on the
nature of the offense and prior records;

e Restitution for personal or property damage
(the amount being determined and agreed
upon by all parties);

e Referral for one of a variety of forms of
counseling {drug, family, individual, tutor-
ing or auto safety, depending upon need)
to an appropriate agency; and/or

¢ Other assignments, such as visiting the
Baltimore County Jail or writing essays,
letters of apology, book reports, etc.

Once the arbitrator has made a decision, the
complainant/victim returns to the hearing room
to hear it. If the decision is for supervision
from the Community Arbitration Program, the
plan for supervision is written up accerding
to a standard contract format, which is then
signed by the youth and the parents. The
hearing is thereupon términated,

Immediately after the hearing, the youth is
introduced to the work site supervisor (an
Arbitration Program staff member), who inter-
views the juvenile and the family briefly.
Whatever form the supervision will take, the
youth must maintain telephone contact with
the work site supervisor on a weekly or
biweekly basis as indicated. A case file is
prepared on each juvenile by the work site
supervisor to whom the case is assigned.

The supervision and
service delivery process

The responsibility for monitoring juveniles
placed on informal supervision belongs to the
Community Arbitration Program's work site
supervisors, who have vocational and educa-
tional training in counseling delinquents.

They initially interview both the youth and
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the family, make referrals to other agencies
in accordance with needs, monitor work sites,
and supervise payment of restitution to the
complainant/victim. ~ Each carries a caseload
of 110 to 125 at any given time. Service
plans will include one or more of the follow-
ing:

® Work service. The idea behind the volun-
teer work assignments is communicated to
the youth as follows: "You have broken
the law and lawbreaking weakens the fabric
of society. Therefore, you are being
asked to volunteer some of your time to
strengthen society." If assigned to do
voluntary community work service, a youth
is asked to pick a place to work and to
make arrangements to do so. If the youth
has no preference about where to work,
the work site supervisor then matches the
youth with an appropriate work site which
has been located by the Arbitration Pro-
gram staff. Once the youth begins the
volunteer work, he or she must periodically
send in a time card signed by the super-
visor. If any problems develop at the
community work site, the Arbitration Pro-
gram's work site supervisor is called.

@ Community involvement. Development of
work sites depends heavily on community
involvement, which the Community Arbitra-
tion Program has stressed from its incep-
tion. Staff from the program talk about
the arbitration process to community
groups, public agencies, and civic groups.
Newspapers have also run stories about
the program. As public awareness of the
program increases, the number of organi-
zations willing to have youths placed has
grown. The number of sites went from
65 during the first year of operation to
more than 125 the second year. Many of
the juveniles under supervision work for
churches, recreation centers, schools,
libraries, nursing homes, and civic organi-
zations. (The program carries insurance
to cover injury to juveniles while on the
work sites.)

e Restitution. The amount of restitution is
agreed upon by all parties. Generally it
covers the amount of damage or loss not
covered by insurance, and the complainant
must submit written verification of the
expenses resulting from the delinquent
act. Generally, also, the parents are
responsible for payment, which is made
through the Community Arbitration Program
in order that a-record can be kept of the
payment. Even when restitution is made,
the child is usually also assigned to work
service, since the program feels that
the youth should make an affirmative
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contribution to the community--that just a
monetary recompense from the parents is
not sufficient. If the youth has a part-
time job, he or she may be directly
responsible for at least part of the restitu-
tion, and in such case probably would not
be assigned to work service.

e Counseling. The arbitrator and program
staff determine whether and what sort of
counseling is appropriate for the child and
family.  The victim/complainant is not
involved in this phase of arbitration, and
strict confidentiality is maintained. During

the first 2 years of operation, 200 enrollees

(12 percent) were referred by staff to
other community agencies for counseling.
Where the charge is one of drug posses-
sion, or where the parents or the juvenile
feel that substance abuse is a problem,
the youth is referred invariably to outside
counseling programs that have experience
with this sort of problem. The parents
sign a release of information form so that
the Arbitration Program can verify that
the juvenile follows through on the referral
and countinues to participate in counseling
or treatment.

Review and termination

All cases enrolled in the Community Arbitra-
tion Program are reviewed after 30 days and
again after 60 days by the work site super-
visors and program coordinator. Over 90
percent of enrollees comply with required
supervision. If the juvenile is not cooperat-
ing, the parents are contacted and urged to
become more involved, and a followup hearing
before the arbitrator may be scheduled. If
the youth still does not comply, the case may
be closed unsuccessfully and forwarded to
Juvenile Intake for more formal action. If
the case is thereafter ever prosecuted, infor-
mation about participation in the Arbitration

Program is withheld until the time of disposi-
tion.

Successful compliance over the standard per-
iod of enrollment (90 days) results in the
case being closed, pending charges dropped,
and the youthful participant being discharged.
No juvenile record on the case beyond the
police citation remains on file.

Staffing and budget

The Community Arbitration Program functions
under a decentralized administration, out of
three locations. Administrative and support
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staff are lodged together in one central loca-
tion. Arbitrators divide their time between §
this and two other locations. Project staff

are as follows:

® a full-time project director,

e a full-time project coordinator,

® two part-time arbitrators,

® a part-time project evaluator,

¢ two full-time work site supervisors,
e a full-time research assistant, and
e three full-time clerk typists.

Since the inception of the LEAA grant fund-
ing the project, the position of Project
Director, which is part time, has been filled
by the Baltimore County Supervisor of the
Juvenile Services Administration. This is
not a grant-funded position but part of
grantee match. The project coordinator, a
full-time grant-funded person, is responsible
for all day-to-day operations, which includes
supervising the two work site supervisors
and developing job sites: promoting inter-
agency, police, and community relations; and
coordinating program planning, evaluation,
and staff development activities.

Presently, the position of arbitrator is held
by two local attorneys who each work half
time. Formerly the job was held by a full-
time attorney, but it was found from experi~
ence to be more effective to recruit attorneys
on a part-time basis, to minimize the effect
of burnout. The arbitrators are responsible
for hearing and resolving all misdemeanors
for which citations are issued. They preside
at the arbitration hearings and participate
with program staff, the juvenile, the family,
and the victim in determining what the
requirements for arbitration enrollment and
satisfactory completion will be. They also do
public relations work for the program, speak-
ing before various church and civic organiza-
tions,

The work site supervisors are responsible
for some one-to-one and group counseling,
monitoring the activities of all youths placed
in alternative work service situations by the
arbitrator, and supervising the payment of
restitution. They also conduct job site visits,
prepare termination and followup reports,
and make referrals of those placed on volun=
tary work service to other agencies, as
appropriate.

4. Findings and Recommendations

This chapter presents summary findings about
the practice of pre-charge referral tp 'drug
abuse treatment that resulted from visits to

8 programs, with a total of 10 referral compo-
nents, at 6 sites. Based on these sjte visit
findings and on assessments by other commen-
tators gathered during the state-of-the-art
review, recommendations concerning the pres-
ent and future use of pre-charge diversion
are also presented. None of these recommen-
dations results from an evaluative assessment
of the appropriateness or effectiveness of
the individual programs visited or observed.
For a variety of reasons, these programs have
proven useful in their respective local contexts
and reportedly are meeting local need_s and
their stated objectives. However, as increased
dialogue about the concept and about replica-
tion of these and other particular program
models is a pussible outgrowth of this report,
it is necessary and appropriate that conclu-
sions about continued and expanded use of
suchi pre-charge referral strategies be
included.

Both the findings and the recommendations
are divided into separate categories for Fed-
eral and State policymakers and for State and
local practitioners. = Both the policymakar and
practitioner findings and recommendations ]
are further divided into those generally appli-
cable to both criminal justice and drug abuse
treatment audiences and others directed to
criminal justice and drug abuse treatment per-
sonnel, separately.

CRIMINAL JUSTICE AND DRUG ABUSE
TREATMENT POLICYMAKERS AT BOTH
FEDERAL AND STATE LEVELS

Findings

@ For most of the referral strategies ljeviewed,
intervention at one or more points in the
pre-charge phase (as opposed to later
stages] was not so much the result of a
discernible philosophical or planning bias
as it was an operational response to the
vagaries and constraints of the local con-
text in which the diversion program
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evolved. Points of intervention most often
were viewed as merely incidental to t.he
overall goal of identifying and referring
drug abusers out of the regular crlmlqal
justice system and were selected--or dic-
tated--opportunistically, not deliberately.
A variety of reportedly real advantages
were found to accrue from intervention
and referral pre-charge, but these usually
became plain only after the fact of program
implementation. Generally they had not
been preplanned and in some instances
had not even been anticipated.

Programs visited were reportedly meeting
their stated goals and objectives. Though
these varied somewhat, common goals pre-
dominated. Goals tended to reflect per-
ceived gaps in preexisting local services
and/or to address perceived alienation of
the community from more traditional crimi-
nal justice processes, rather than to reflect
a deliberate attempt to capture the particu-
lar advantages of pre-charge (as opposed
to later) intervention and referral.

The potential for overreach (widening the
net) existed for all such programs; this
danger was recognized to varying degr:ees
by key actors. Little pre-implementation
attention to these potential abuses was

evident in . retrospect, however.

Little hard research or evaluation has been
performed to assess the effectivaness of
pre-charge programs. More studies geared
specifically to interventign efforts at these
early stages should be undertaken.

Though it was assumed by all pr‘e-.charge
programs visited (as by programs -mterven—
ing at later points) that intervention and
referral to treatment has an impact on
criminal recidivism and drug a.buse, this
key hypothesis has yet to be fn*;nly estab-
lished by followup studies. = This sl}ould
be a focus for subsequent diversion
research and evaluation efforts that look
at both pre- and post-charge referral

strategies.

With only two exceptions, the programs
visited have not received sustained



attention from outside their locales.
Though most had program evaluations of
varying sophistication either completed or
in process, these had not been widely dis-
seminated.

e Little information exists in print about early
drug diversion. What does exist is neither
readily available nor widely distributed
among practitioners.

® Most programs visited had been well pub~
licized locally and enjoyed broad community
support. Careful public relations and com-
munity education efforts were credited with
both initial acceptance and sustained sup-
port from local officials and the general
public.

® Pre-charge diversion was widely viewed
as a form of community dispute resolution
operating at the grassroots level and was,
therefore, popular with community leaders,
elected officiais, and other policymakers
interviewed,

e The support--or at least the neutrality~-of
other public sector criminal justice and
helping services agencies, even those that
do not process drug abusers until after
conviction, was elicited and obtained by
most of the pre-charge programs observed.
In all instances this fact reportedly facili-
tated general acceptance of the new pro-
gram and smoothed out particular imple-
mentation problems.

Recommendations

o Selected criminal justice and drug abuse
treatment experts should convene to dis-
cuss thoroughly the phenomenon of referral
to drug abuse treatment at the pre-charge
stage. The further articulation of salient
issues, the possible development of recom-
mended program modeis, and the establish-
ment  of a central technical assistance
capability for State and local practitioners
should be key topics for discussion and
followup.

e What literature does exist on early diver-

sion and police referral to drug treatment
should be pulled together, cataloged, and
made available for wider distribution.

@ Pre-charge diversion programs seem to be

proliferating rapidly. Efforts to identify
all such programs, cataloging their opera-=
tional features, program goals, and other
details, should be undertaken at the

national lovel, as has already been done
for post-charge diversion options. The
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resulting information should be published
and widely disseminated.

Experimentation should continue with police
referral strategies and other pre-charge
diversion mechanisms that intervene to
refer selected drug abusers to treatment
as early as practicable after initial law
enforcement contact. Optimal models should
be developed for possible replication.
Risks and benefits attached to the imple~
mentation of such models should be care-
fully and fully explored and set out first,
however. Morover, the aims and goals of
such early diversion strategies need to be
carefully thought out and articulated so
as to complement approaches by post-charge
diversion and the justice system generally.
Failure to carefully develop realistic goals
by consensus will invariably lead to mis-
understanding, interagency friction, and
rejection of the concept by key actors in
the criminal justice and drug abuse treat-
ment communities, as well as by the public
generally. ‘

Criminal Justice Policymakers

Findings

Most programs visited had a significant
impact on' their criminal justice systems
because of the volume of cases diverted.
This factor was consistently viewed as a
reason for widespread acceptance and con-
tinued popularity of the program efforts.

Despite usually sizable numbers of cases
diverted, all programs observed were
highly selective. The presence of restric~
tive, uniform eligibility criteria, often
coupled with a subjective case-by-case
screening, eliminated from early diversion
consideration many drug abusers already
identified. These persons--typicaily
defendants with prior criminal records and
with other than minor misdemeanor charges
pending, and/or who evidenced chronic
drug abuse syndromes or opiate abuse pat-
terns--were only divertible at later stages
in the criminal justice process, if at all.

Administrative level police officials were
instrumental in initiating most pre-charge
referral strategies observed. Their contin-
ued support was invariably viewed as vital
by program staff and other advocates.

The police played a major, if not predomi-
nant, operational role in each program
visited. Police involvement in drug abuser
casefinding was key in all instances.

Each pre-charge diversion strategy
observed in some way attempted to over-
come the depersonalized, assembly-line
approach that generally characterizes regu-
lar adult criminal justice and juvenile jus-
tice processing. The settings for diversion
hearings and intake interviews--often fea-
turing confrontation with the arresting
officer and/or the victim and participation
by special authority figures (e.g., arbitra-
tors)--and the inclusion of performance
requirements such as service contracts,
restitution, and community work service
are examples of special features designed
to give rise not only to a sense of respon-
sibility in the defendant for the antisocial
acts committed but to the ability tc effect
his or her own rehabilitation.

The earlier in the processing of the case
that pre~charge diversion occurred, the
less the real effectiveness of criminal jus-
tice holds on defendants with minimal
effectiveness at the pre-arrest stage. A
partially effective counterweight to the
absence of credible sanctions was reportedly
the perceived closeness of the apprehending
police officer to the community and its
residents. Size of the community would
therefore seem to have an impact on the
effectiveness and credibility of at least
some pre-charge diversion practices, espe-
cially pre-arrest referral.

Many defense attorneys, some prosecutors,
and those judges who were interviewed
expressed the view that adult diversion
was nhot an appropriate police function.
Concerns and fears about abuse of discre-
tion, lack of due process, lack of volun-
tariness, etc., were voiced with regard to
some or all types of pre-charge diversion.
These concerns were not generally shared,
or at least not voiced, by other actors.

Though most pre-charge programs were
designed to intervene early for maximum
flexibility, most also made provision for at
least optional access to counsel prior to
the defendant's entry into diversion. This
feature, sometimes present from the pro-
gram's inception and sometimes added after
a period of operating experience, reflected
an attempt to balance concern for volun-
tariness with the goal of providing an
alternative unencumbered by the formal
trappings of the adversarial system of jus-
tice.

Recommendations

Criminal justice planners and funding agen-
cies should give careful consideration to
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the design of broad program initiatives
that would have as their goal the diversion
of selected drug abusers at the pre-charge
stage. The potential for case backlog
reduction and comparative cost savings
for overburdened prosecutors and courts,
which could result from significant levels
of pre-charge diversion, makes this an
attractive case processing alternative. In
addition, this alternative has the potential
for early identification and referral to treat-
ment of other drug-abusing defendants
who, in the absence of such pre-charge
programs, would drop out of the justice
system at an early point without treatment.
When arrayed with other diversion options
that intervene at later stages, programs
of pre-charge referral for selected drug
abusers can contribute to providing the
criminal justice system with a flexible con-
tinuum of graduated alternatives to prose-
cution and incarceration.

e General implementing authorization, through

statute, court rule, or otherwise, should
be seriously considered at the State level
to permit the pre-charge diversion of drug
abusers by police and/or other actors.
Local level authorization by interagency
memorandum of understanding or depart-
mental order may be sufficient de facto
authorization to operate such programs.
However, to avoid legal challenges and
resistance from other criminal justice actors,
a broad enabling mandate at the State level
would be advisable.

Drug Treatment Policymakers
Findings

e Police referrals and other pre-charge diver-
tees amounted to a significant percentage
of clients served by the drug treatment,
education, and prevention programs
involved in the local interface at sites vis-
ited. Establishing drug abuser identifica-
tion and referral procedures at various
points in the pre-charge process can thus
generate a larger number of criminal jus-
tice referrals to drug treatment than
reliance on more traditional post-charge/
pre-trial and post-conviction referral ave-
nues alone.

e Defendants identified and referred to treat-
ment pre-charge generally appeared to be
those who would not have been identified
and referred at later stages, in the absence
of a pre-charge program.

e General eligibility criteria employed and
specific cases diverted were tied more to
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prevailing community mores than to -
tial for rehabilitation, Poten

® Required terms in treatment, performance

griteria for successful
iversion, and grounds for unfa
termination from treatment and re\/tfx:iblt(ao
prosecution were generally uniform and
f|>§ed, not- case specific or therapeutically
orleqted. This in part seemed due to the
rt;e!atlvely minor nature of eligible offenses
diverted pre-charge and to the limited
types of drug abuse patterns that could

be displayed by those eligible t
red pre-charge. 9ible to be refer-

conpletion  of

Recommendations

® Attention should be given to ways to allo-

cate drug abuse treatment slots al

> e read
avallable; for criminal justice referrais t}(/)
cases diverted at the pre-charge stage.

Existing drug abuse trainin

x ¢ g programs

should be appropriately modiﬁedg or

;ar:(pﬁ]nded toi address the needs of actors
€ pre-charge diversij -

Sally. o g Ion process, espe

New training programs should be

e developed
as needed and made available to actors gt
the State and local level.

The impact of existing Federal confidential-
ity la_:v{s and regulations on pre-charge
ldentlft;ation and referral of drug abusers
should De analyzed specifically. A mecha-
nism for providing guidance and direction
to plannfars, as well as practitioners who
are considering implementing such programs

or who currently operate such
r
should be established. programs.

CRIMINAL JUSTICE AND DRUG ABUSE
PRACTITIONERS AT THE LOCAL LEVEL

Findings

In addition to the foregoing findings, which
were of direct relevance to Federal arlld Stat
level policymakers, ©
from the site visit
direct concern to local

and drug abuse treatment practitioners.,

e All

other findings surfaced
phase that are of more
level criminal justice

programs visited had developed in
advance of implementation a clearly stated
set of program goals. These were widely
publicized to staff, clients, criminal justice
and drug abuse treatment officials with
whom the programs interfaced, and, usu-
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ally, _to the general public. Operational
eéxperience over time caused program goals
to be expanded and modified., However
lmtle]l goals remained generally valid and
continued to serve as benchmarks against
!\:hlch all coricerned measured success of
wie program.  Programs appeared to be
managed and administered in a manner con-
sistent with this goal-criented approach,

e All programs visited officially recognized

the need to protect defendants' ri i
the diversion process, though thelg:;t?er!'art‘
and sophistication of due process safe-
guards encountered varijed widely between
programs. Point of diversion and program
design had an impact on the number and
nature of such safeguards. However the
sensitivity of primary actors to the p'rob-
lems of overreach and due process, as
(\;vr:sllthaessethe bprrevailing community attitudes
subjects, a t
as determinatjive. PReared to be at least

All programs visited demonstra -
Ciation for the importance andteljit“ai?yag?re
an outside evaluation. Al programs
observed h_ad such evaluations either com-
pleted or In progress. Copies of at Jeast
vsvxér:(rana;\zla.lﬁrg?in%s from these evaluations
ilable i i
outeida. aarore or review by interested

A" variety of operational features not intrin-
sic to the. concept of pre-charge diversion
or essential for program survival or basic
effeqtlveness, such as community work
service and restitution components vfctin
mput‘ mtq the decision whether to 'divert'
and a policy of charging divertces a serv-
ice fee, were sometimes specially added.

Recommendations

;‘EI.S section sets forth a series of recommen-
alao.ns f"or‘ local level administrators of crimi-
nhai justice agencies and drug treatment

programs.
to both communities precede s

Ceneral recommendations applicable
eprrate recom-

mendations directed to ea
tive audiences. ch of theseArespec—

For those communities interes i
intending to implement progran&gdof!npocl)irce
referra_l to drug abuse treatment, or other
mechamsms_ for pre-charge diversion of
d_rug-abusmg defendants, dialog and plan-
ning should commence based on models
presented. in this monograph.

Tnose populations and ci

e asses of drug~
abusing defendants who a i g
charge should be those-- e diverted pre-
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-- Who can benefit from short-term treat-
ment or educational intervention;

-~ Who are able to understand their rights
and available options;

-~ Who can be removed from full adver-
sarial processing without endangering
community safety or violating community
mores and standards of justice; and

-- Whose removal from the regular criminal
justice process at the pre-charge stage
could significantly reduce case backlogs,
case processing time and costs, and
have a positive impact on the twin prob-
lems of criminal recidivism and drug
abuse in the community.

e Carefully targeted program goal and operat-

ing procedures should be developed in
advance of program implementation, regard-
less of which actor(s) control the diversion
process, point of diversion, or populations
served.

Overreach by pre-charge drug diversion
programs, both generally and in specific
cases, should be carefully avoided. Only
populations and classes of defendants for
whom drug use constitutes abuse and for
whom pre-charge diversion would represent
less {rather than more) penetration into
the aduit criminal or juvenile justice system
should be so processed. Required periods
of treatment, both in terms of duration
and compliance requirements, should not
be excessive, given the nature and extent
of drug abuse present and the relative
seriousness of the underlying criminal
charges. Individual defendants should be
diverted at this stage, as at later, post-
filing stages, only when and if prosecutable
cases could otherwise be lodged against
them.

Every attempt should be made io regularize
diversion eligibility criteria, even in pro-
grams where police or prosecutor discre-
tion to divert on a case-by-case basis is
to be preserved. The criminal justice
system, Government officials, defendants,
and the general public have a right to
know what groups or classes of drug-
abusing criminal defendants will be accorded
an opportunity for early diversion and
the rationales therefor, even though diver-
sion of only selected defendants within
these groups or classes will occur. The
weighing and balancing of various factors
such as present offense charges, prior
criminal record, amenability to treatment,
type(s) of drugs abused, age, and resi-
dency can be expected to vary from one
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locale to another. Howeveér, in order to
give the entire community an opportunity
to understand the significance and impor-
tance of each of these, publication of eli-
gibility criteria should occur.

e All key actors in the pre-charge diversion
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process should be carefully educated and
trained concerning drug abuse. Those
who apprehend, who screen, who diagnose,
who divert and refer, and who monitor
treatment progress must be as knowledge-
able about drug abuse indicators, available
treatment modalities, and drug dependency
syndromes as those who themselves provide
treatment services directly.

e Avoiding the stigma that can attach from

drug abuse treatment is especially vital in
the case of juveniles. The comparative
visibility of juvenile drug abuser diversion
strategies and the extent to which drug
treatment information is kept confidential
will have a direct impact on juvenile defend-
ants. Program procedures, especially
intake and reporting procedures, should
be designed to minin.izx stigma and labeling.

Criminal Justice Practitioners
Findings

e All programs visited took the opportunity
to piggyback their drug abuser identifica-
tion and referral onto preexisting casefind-
ing and case screening mechanisms in place
in their local criminal justice systems.
Pre-charge referral procedures were
grafted onto jail interviews, muitipurpose
pre-trial release interviews, and other such
practices for cost efficiency and to avoid
duplicating functions between agencies and
actors. Likewise, tying pre-charge refer-
ral procedures into preexisting police cita-
tion programs occurred in several sites
for the same reasons.

e Target populations deemed desirable and
appropriate candidates for pre-charge
diversion were generally decided upon in
advance of program implementation. Eli-
gibility criteria and program operating pro-
cedures were then carefully tailored to
achieve identification and intake of defend-
ants who fit the predetermined candidate
profiles.

@ Requirements for successful completion of
the programs visited. were purposefully
geared, it seemed, in terms of rigorous-
ness, to insure that the majority of divert-
ees would be able, with reasonable effort,
to. complete the program successfully.
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Tor Sonver ing the crisis of arrest into as
Police refer?:al t::crj'apf#tic e ehaene n
( : other pre-ch i\
! ar -
gxi?/r;npg:g.tlces for drug abusers sggu!ddlvgr
e lous consideration when implemeet
g ar array of alternatives to prosecuti o
ane Ol:car‘ceratlon that are graduatClétlon
offeew ses to the perceived serio .
nses charged. usness of

In o i i
earlig(sj'fr to identify drug abusers at the
carliest gﬁisﬁle staggs so that they do
not fall o 0 '.che criminal justice system
without algn05|s and referral, a major
pre—-charpo ice shquld be included inJaH
i, asg‘? diversion strategies. Police
nput as_ o the presence of drug abuse
Indicators, at the time of arrest and the
ad visabili { of .reiease to treatment rathe
an forn ion m'custody is vital. Procer;
ot gadtherlng and preserving this
Inpu 'th gar less qf which system act

e final decision to divert sh:l:l(dS)

be features of
strategy. any pre-charge diversion

R .

aggsrsco:;;l)lc;cdlssues for police and other

actors divu  be surfaced and addressed

pefore ersion of drug abusers or oth
empted at the police level o

Departmental guidelines

Der on the a iate-
arr:stanc:cofxt;nt of diversion inpﬁr;)lpr;?te
shouid' Jor rug abusers and others
should: be ormulated and issued.  To
s by po?iess to defendants and accept-
ance by P tce, _the decision about whether
i tho d_lvert.should not be left
oy the discretion of individual police
individu'al cglslgsh r;\?ittehri\:mioneOf A ih
may well be advisable gnréerlzlgigt?n:g?:nes’
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e A ; .
detached and objective party other than -

® The decision about whether and to what

e Dr
ug abuse awareness training should be

ers.

® g:&r;crz‘grigdideffo.rts must be made by all
el a:gtlfy and minimize due process
defendants!’ rig%ttze;tgr%f:i?\tialf o verar
r.. Y] g rom i i
%)_‘hfggrfopfgf(:hﬂhng af formal cha?*g::S'on
g o P arge diversion decisionmak-
ing has nc y?lt beer: established as a
_oritlcal < age," access to legal counsel
sho cand.daccor'ded. to all potential diver-
idates to insure that diversion ris

;i;itip%;efz_hendl(\g officer--a desk sergeant
treatmenticer’ intake worker, drug abuse .
reatm revworker, or deputy prosecutor--
S i:‘:aw I'?.nd assess an initial decision 5
fo vert “.w ich any'sngnificant restraint
el riqxt i.e., the signing of waivers of
pa rticipgtiosn o;neﬁzr;gggn;equirements or
rtici -=is invo
;’I;al;‘:-i is recommen.ded in order to hl‘\\g?.:c:{é
ess and consistency in the pre-charge

0 s

e ~ : .
t;céel;;ta:gsre?t dlvers_lon decisionmaking in
the hands of the gm_formed patrol officer
versys off er, specialized, police personnel
o ohar pec?ed to have an impact on the
pre-char g‘;lveitguversnon process, and should
rodivedialis care. Reaction to uniformed
itvedly any offenders, and citizens
genera { can be negative and prove a
parrie e)c: lhnformatlon gathering and infor-
matio factc ange about drug abuse and
plainclothors' This may not be faced b
pla; othees detegtives, youth officers Y
and | har:d nonuniformed actors. On the
other nanc. the trauma of arrest by a uni-
Yo defendacer can often serve as a catal !st
o Jefe! tnts to confront the behaviory
that 1 Dg thhzl‘r arrest, including drug
abus uniforp nding on local circumstances
poth o med 9fflcers and various plai .
actors will have either a mnrg aolrn;

less effective ro .
process. le to play in the diversion

a
mé'eg:siar‘;veflelature of police academy train-
ing, as wel .ag of later continuing educa-
o o jo f9r the uniformed officer
The pro ess of ldsentifying drug abuse.
indicat asszta the time of arrest, whether
or not a su sequent decision to divert is
traini'ng.q ;—r}isewsigzcna:zed knowledge and
. . N ’ na r ' .
;lgisglf{lcultles and challeggech}lodnr o
o ofrteﬁtment. and prevention on ’cuhg
part of e uqurmed officer will be :
oo y concomitant 1o any successfi
gram of police diversion of drug asbLL:;

voluntarily and intelligently chosen by the
defendarit. Procedures should be included
he potential divertee with the

to acquaint t
nature and seriousness of the charges
pt for

pending pefore the decision to ©

ery, i.e., placing
in a variety of freestanding loca
programs, ma
vidual needs,
ance on one or just a

diversion is made.

ded overreach by

The danger of uninten
specially high for

the justice system is €
of juvenile drug

g A e S B .

were routinely availab
variety of programs
choose between.

le, as were a wide
and modalities to

proach 1o service deliv=
diverted drug abusers

| treatment

tched according to their indi-
predomina‘ced over the reli-

few modalities, as

liance on in-house counsel-

pre-charge diversion
abusers. Carefully targeted program goals well as over a re
and eligibility criteria should be developed ing.
in advance, regardless of which actor(s)
controls the juvenile diversion process. e The variety of cervices and modalities that
ted goal of these, like all tended to be offered to pre-charge diver-
ed those available in the local

Though a sta
other juvenile diversion efforts, will invari-

ably be to minimize penetration of nonseri-

ous juvenile of fenders into the traditional
juvenile justice system, untoward effects
of pre-charge juvenile drug diversion could
easily be to widen the net of social control
over youths who, but for the diversion
rogram, would not enter the system at ™
all.  Failure 10 limit such diversion to non-
status offenders or to youths who display
dysfunctional substance abuse (as distin-
guished from only casual use) patterns
could extend the scope of the juvenile jus-
tice system rather than lessen it.

e When planning or operating programs of ®

police referral or other types of pre-

charge diversion for drug abusers, careful

attention 1o and compliance with the

requirements of Federal confidentiality laws

and regulations should be a high priority.

Arriving at practicable solutions to the

problems of confidentiality of patient infor-

mation guidelines in the context of criminal
justice/drug abuse treatment interface at
the pre-charge stage must necessarily be
achieved on 3a community-by—community

pasis.

Drug Abuse Treatment Practitioners

Findings

e Confidence by key criminal justice officials
in the quality and cooperativeness of vari-
ous local drug abuse treatment programs
available 1o accept pre-charge referrals
was a major factor in their willingness 1o

experiment with and later to institutionalize

programs of pre-charge diversion.

program visited made efforts to get
ent programs that serve
divertees to set aside a fixed or guaran-
teed number of treatment ngiots" for pre-

charge referrals. However, in. all the
communities visited, an adequate number
of treatment slots to meet all referral needs

e No
outside treatm
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tees reflect
community.
few exceptions, did not ap

e The criminal justice system r

Treatment modality bias, with
pear to be pres-
ent either in the criminal justice actors

administering the pre-charge referral proc-

esses or in program procedures.

the part of local treatment
programs to provide quick and accurate

attendance and progress data back to the
diverting authority in the criminal justice
system was @ key factor in selection of

treatment programs as linkage partners in
pre-charge referral strategies.

Willingness on

Confidentiality of drug abuse client infor-
mation was a major, ongoing source of daily
operational problems for both the criminal
justice and drug abuse treatment compo~
nents at all sites visited, despite generally
good interagency relations and 2 desire
on the part of all parties 10 provide needed
information without unduly compromising
divertees' rights to privacy.

Recommendations

emains a sig-
nificant casefinding avenue, and the pre-
charge phase is a relatively untapped
source of referrals. Given the fact that
many drug abusers in need of treatment
fall through the cracks at this phase with-
out receiving treatment, and given the
unique opportunity for intervention that
is presented by the crisis of arrest, treat-
ment programs should give priority con-
sideration to establishing regular avenues
for receiving pre-charge referrals from
police and other actors.

e The range of available treatment and edu-
cation services for diverted drug abusers
should be as broad as possible to provide

services tailored to individual needs.

e made to avoid dupli-

e Every effort should b
munity treatment

cating preexistinq com
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who divert defenda‘nts to treatment js
tion exchange within
Federal confidentiality
worked out by negotia~

essential. Informa
thg boundaries of
guidelines must be

tion to meet competing

sy,

S

5. Considerations for Replicability

This chapter will address the general condi-
tions that seem to foster replicability of drug
abuse referral strategies operational at the
pre~filing (or pre-charge) stage of the adult
criminal and juvenile justice systems. How-
ever, it must first be stressed that just as
the 10 pre-charge program components
observed in the 6 sites visited are not mono-
lithic, successful replication of the various
models they exemplify will depend on varying
combinations of factors.

In this regard, truly pre-arrest "street"
diversion by uniformed officers is a highly
discretionary ad hoc process, usually purpose-
fully operating at low visibility in the law
enforcement arena. In contrast, pre-booking
police diversion for juveniles generally func-
tions around "programs" of services and
supervision and is administered by nonuni-
formed department personnel with specialized
social service training. Police juvenile diver-
sion, moreover, is often highly visible--three
of the four programs- for juveniles visited
during the preparation of this report were--
and function pursuant to statutory authoriza-
tion, with eligibility criteria largely predeter-
mined. Still again, prosecutor controlled
pre-filing programs such as the Genesee
County DDA tend to display a yet higher
degree of visibility and procedural formality,
though operating on the basis of traditional
prosecutorial discretion and often functioning
in - a political context. Specialized programs
for alcohol- and drug-abusing motorists, as
exemplified by the Vanderburgh County DADS
Program and the similar operation of the Dela-
ware Court of Common Pleas, typify even
larger, mo-e tightly structured and highly
publicized efforts, whereby the treatment
component interfaces as much, or more, with
court system personnel as with police.

Satisfying the needs and predispositions of
uniformed line police officers, specialized
police service personnel, prosecutors, judges,
and other actors, not to mention complying
with differing community standards and mores
from one jurisdiction to the next, will neces-
sarily lead to variance in program design and
will drastically affect the priorities for suc-
cessful replication. With this caveat an effort
will now be made to set out factors that, in
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the opinion of officials interviewed during

the site visit phase, are generally conducive
to pre-charge diversion efforts, regardless
of local variables.

GENERAL PLANNING CONSIDERATIONS

A range of key factors repeatedly appear to
have been critical for implementation of the
programs visited. These can therefore be
regarded as generally important for replicabil-
ity everywhere. These factors, as deduced
from site visits and as articulated by officials
interviewed, were as follows:

o The legal basis for pre-charge diversion
must be firm. A statute, court rule, and/
or police department operating procedure
or standing order, with only one or two
exceptions, preceded implementation of
the concept. A program like DDA, operat-
ing on the basis of absolute prosecutorial
discretion, is open to possible legal chal-
lenge, as happened to the DADS program,
General authorizations, like section 602 of
the California Welfare and Institutions Code
or the Vanderburgh County Superior
Court's. rule authorizing early diversion,
can be a sufficient general mandate on
which to erect a highly sophisticated pro-
gram.

¢ Community standards and mores must be
kept in mind when determining eligibility
criteria. Factors such as prior record,
present offenses charged, drug abuse pat-
terns displayed, and age groups of partici-
pants will be critical variables regardless
of procedural design. These will vary
but must be conducive to community accept-
ance. Local attitudes about justice must
be consistent with the program goals and
purposes of any new effort designed.

¢ The support, or at least the neutrality, of
all agencies within the criminal justice sys-
tem must first be obtained before any new
diversion effort is commenced. Even those
agencies such as corrections with which
the pre-charge program is not likely to
interface directly, will be in a position to

i
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help or hinder implementati
: ion,
gloer?si?j'; ”_turf conscious." In aclil\c:iltiao?ier;;
competitiitno?s of.te.r'.ritoriaiity, interagenc
Competition or diminishing criminal justicey
overcome‘ Ldoub.’ciess be an obstacle to
oo uncie o;]:atmg a new pre~-charge pro-
ot r the administrative aegis of a
e , established institution of the
iy t?e/stem‘ or social service system
prosécuto 'poincg department itself, thé
pr heaithr s office, the department of men~
tal invar"b[s one answer. Yet tradeoffs
are Inve aia ly involved in such a decision
Another | ;;proach, not mutually exclusive !
s to add pr'e-gharg'e referral channel tc;
G )(/:Jesxcistmg linkage unit such as
fies, agoncias that serves all criminal jus-
tice a9 ; equailiy by accepting referral
points in the process. °

e Pi .
C;gsg%ggci:;(mg on preexisting, multipurpose
21 T GSTBIIShing any oW pre-charge —
' iE ew pre-c
g;‘gr% ab;Jr;ster identification anpd refga:‘rn:gr pro-
gra Qouth edr_face .by the two Marin Count
002 vouth « iversion programs, the Baiti-y
e Vandy Community Arbitration Pro-
gre D'elawn erburgh County DADS, and
e ele lf\r'e Cnurt of Common Plea"s driv-
ors or gram with otherwise separate police
approaChpro%rakn)s are examples of such an
app and. 1:a ing drug abuser identifica~-
establishecl;e erral a part of an ajready
established prosecutorial pre-indictment
cas Deiawamg process, as is the case with
. e Dela arr*]e State Attorney General's
functi(’)nin other.. Feeding into an alread
i precinctg pne—triai interview process at Y
2 _precinc . Jaili, or central lockup, where
ey emp qyed by a pre-trial service
agen ul,mf.)rolbation _office, or drug treat-
ment. Couneicready interview detainees (as
i) y TASC and the Delaware CJSC
tvp iZe tis another approach. Thus, costs
ore Kept ot 2 minimum and drug abuser
| 1 s for -
ga“r/nzrstl?n? purposes can be achiel‘?/r;cai (;23;?2
same. e as mfor:mation is gathered f
criminal justice purposes. or

Reliance on a [
elia variety of preexisti
nity-based treatment resources ‘:c;n\?vh(igg‘mu_

?gf?ef:]ezr%: divertees. can be selectively
Eo e my:)re desirable than reliance on
only one ucl resource or on in-house
U cangbea ctm.e. Treatment placements
thus © Qual"?nored to individual divertee
ice programsl g/asogﬁzcgeer?jor}iiorling oA
i > r reely in li
Opt?Oan\gngCa variety of avaiiablg refer?‘gf

. osts of service delivery can be

kept down b & ue
resources. y not duplicating existing

- ,“7 <

e T i
he involvement of citizen advisory boards

IMPORTANT STAGES IN REPLICATION

Expanding u
pon the above factor i
. s’
:ﬁgo;;e:nl]);lén:;cru;nental in impiementwar;igg \;v?re
. rategies visited i i
the following consi tome._should b et
t | siderations sh ¢
the foll shouild be ke
o as new program starts are planne‘c)it:

The Program Design Phase

e Program i
0g intake should reach a large volume {nitial Planning Considerations

of criminal cases A 7
. . major adv
the crimi TS ti antage to
nal justice system of any such e Conduct a local needs assessment. Sur- e Determine point{s) of diversion. Depend-
albeit honstatstical, of Jocal drug ing on whether diversion is 10 be

veys,

abuse patterns, arrest rates and patterns,
prosecutor and court case backlogs and
available community treatment resources
should invariably precede any effort to
design or seek support for a diversion
program. The program should be tailored
to meet these needs, not presuppose them.

gl;oggo":;r;::e whether prg—booking administered
the proseéu?r pre-filing administered by
to cut sub or or other actor--is its abilit
processiiu stantially into case backlogs Y
the mor‘egt tl".‘e.' and. proceSSing costs f’Ol”
nents Utr.f.d'.t'onal justice system compo-
approéch ilizing a "brokered service"
chen  and sil\ort—term intervention per
and place large that accept o D
muitipi oty of intervention, are some /Z‘?KaSii;uy"iiiié“t‘é‘até‘i”a‘éf oa suggest.
, am R ’ ’ I
bers of cgggs(’;?;r;:‘ to divert large num- eligibility criteria, candidate populations,
a large and costly C:'s'gep‘:(;xg:_t creating ztafffing pa’clternsc,j et)c. tWi’chout carefully
ing staff. efined goals and © jectives, a new pro-
gram cannot successfully be sold to crimi=
nal justice and drug treatment planners
and agency administrators, let alone to
the public or 10 potential funding sources

at the county, State, and Federal levels. by
and finances.

booking/ pre-filing.

will necessarily vary.

lations to be serve

will display,

efine program goals and objectives in will be dictated by this decision.

Determine the locus of diversion.

In addition to th
e ab i .
ove considerations, which fion of the agency to

we
meln?c ri*;epsir:fdiy central to program develop-
ment in v ually all programs visited, addi~
tional | bors that were instrumentall in

. but significant, number of instanca:es

should also b h
lowing: e noted. These include the fol-

control over
the balance of power
In some

e ldentify and involve key actors. political
support from Kkey decisionmakers within
the criminal justice and drug treatment
systems and in the broader community will
be critical for any new program start. In
addition, securing the support of the
agency oOr agencies that will be making
and receiving referrals is a necessary preé-
condition to demonstrating credibility and
viability of a new process. Furthermore,
involving such persons in the process of
defining program goals and objectives, as
well as later in the program design phase,
is critical to avoid the pitfalls of later

resistance caused by territoriality.

Usually. though,

o ;
Z‘li:; reclg;;ir\‘/te smallness of a jurisdiction--
y., or State--seems conducive 1

to grassroots ea ; A
by police. rly diversion, especially

@ The involv @
ement of restituti i i |
B ¢ titution, affirmative e,
e ser\;]ice, and victim input
omy re-charge (as well a
diversion programs seems to increas: é?)ﬁr?-r)

munity = acceptance and support

e The N ) \
fromagisf:ftmenL of nominal fees for services ot !
criminal 'u*i‘es promotes support by the
larger CJ stice sponsoring agency and th

ommunity, reportedly fosters p.ar-fa

ticipant self-realizati
tion, .
sudden budget shortagesa.nd guards against

¢ Develop an impiementation strategy. Antic-
Tpate and take conirol of the steps that
must be gone through locally to generate
understanding of and appropriations for a etc., prece
new pre-charge program. Media campaigns,
citizen advisory boards, and political sup-
pori are only a few of the factors that
should be employed in this regard. The
mix of factors will vary from jurisdiction e
to jurisdiction, depending on the makeup
of the community, the balance of power
within the criminal justice system and the
treatment systems, planned program design
and anticipated client population, etc.

and carefully mea
sured bl -

c public edu
%"%’%%é?t;ﬁ_ea Ty continued C:Jg);o,.t
PR ~section of peo le. h
‘pinion’ mekarst such o5 ol pic
and oith criminal justice agency chiefs
ory fur:zin association officials in an ad;/is—
the pm;r;msc?gt faé:ilci{tate understanding

C ended goals
thereby aiding implemen?ation?nd purposes,

resources.
grams of all modalities

egy for drug abusers, regardless
point of intervention or referral.

e GCenerate community support. This step

s the logical culmination of the preceding
ones. If what has gone before has laid
the proper groundwork, this step will pro- ment communi
ceed accordingly. 1t must be kept in
mind, however, that this will have to be
an ongoing step. Maintaining community
support must be a high priority goal
throughout the life of the program, not

just at initial implementation.

nisms.
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pre—arrest, post—arrest/pre—booking, post-
or a combination of
these, intake and assessment procedures
Different actors,
different eligibility criteria, different popu-
d, the degree of proce-
dural formality and V"visibility" the program
to name only a few factors,
Commu-
nity and justice system support, as well
as defense bar and prosecutor reaction,
can also be expected 1o vary depending
on the point at which diversion occurs.

® Selec-
have administrative
the diversion program Of
process will be a decision dictated largely
in local po
instances a free-
standing program will be decided upon.
various tradeoffs and
compromises with other goals and priorities
for the parent or sponsoring agency will
be inevitable and should be identified early.

litics

¢ Build linkages with criminal justice agen—
Direct presentations and discussions
interfacing agencies that occur at
the program planning stage lead naturally
to the building of regular linkages for
operations purposes. Finding and commu=
nicating ways in which the new program
established agencies
will invariably facilitate building linkages.
Drafting letters of understanding of inter-
agency operating rules should be achieved
in advance of program implementation and
regardless of whether statute, court rule,
ded the program design phase.
(Spelling out routine interface procedure
for line staff to follow is seldom 3 function
of these broader enabling provisions.)

Building linkages with community treatment
Reliance on The maximum num-

ber of preexisting, quality treatment pro-
is in the interest

of any new criminal justice referral strat-

of the

Just as

criminal justice system actors must
cated about the goals and capabilities of
treatment programs, so too must the treat-
ity be educated about the

be edu-

purposes of criminal justice referral mecha-
Contracts to provide treatment

services should be drafted and entered into
with all cooperating treatment providers.
These should detail mutual expectations;
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referral, reporting, and monitoring require-
ments; confidentiality of communications;
records considerations; etc. Despite the
unfortunate but often encountered resist-
ance on the part of many private sector
treatment programs to accepting criminal
justice referrals, the realities of present-
day Federal and State drug abuse funding
and casefinding for such programs will
dictate to them the utility of building such
linkages. How effectively the goals of
the justice system are communicated to
the treatment community and vice versa
will determine how quickly and smoothly
such linkages can be built.

Determine the population(s) to be diverted.
As noted earlier, the age range, -drug-
taking behavior, permissible scope of pend-
ing criminal charges, prior criminal record,
etc., of target populations to be served
will dictate eligibility criteria, duration of
participation, and most operating proce-
dures. These factors will also control how
much and what sorts of efforts must be
undertaken to generate community support
and whether community standards of fajr-
ness and justice will be mirrored by the
diversion process. Projected caseload vol-
ume cannot safely be anticipated, either,
without a carefully and early determined
"fix" on the target population(s) to be
diverted.

Program Implementation

Train and educate pre-charge diversion
decisionmakers. Tndividaal police officers,
deputy prosecutors, youth workers, and
others who will be making drug abuser
identification, diversion, and treatment
referral decisions must be sensitized about
the nature of drug-taking behavior, the
effects of various modalities and therapeu-
tic approaches, and about the capabilities
of local treatment programs. Such training
can and should be formalized (e.g., drug
awareness courses in police academies)
and offered separately from and in advance
of program implementation. However, on-
the-job training--perhaps with other labels
attached to it--can prove at least as effec-
tive (e.g., brief presentations over time
at police role calls or at prosecutor staff
meetings concerning new developments in
drug treatment or even particular example
cases). Federal and State drug abuse
training monies should be tapped for these
purposes at the earliest possible point,
preferably in advance of program implemen-
tation.

Determine available funding sources and
secure funding. While this may appear to
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be an obvious step, it by no means follows
that selection of one particular funding
source over another will be an easy or
obvious decision. Federal funding, for
example, while perhaps the most attractive
because it is often readily available
through SSA or SPA, is of relatively short
duration and by no means guarantees State
or local followup funding. Moreover, much
freedom and discretion in program design
may have to be sacrificed in order to
Ssecure Federal monies. State funds
depending upon the likelihood of taxpayer
revolts, such as California's "Proposition
13" referendum, in a given State may also
be precarious. Immediate funding through
a State or local level operating agency
budget, rather than as a pilot effort
funded through grant monies, may in the
end prove the safe course. In any event,
assessing fees for service from participants
should be considered in order to offset
possible fiscal uncertainties from sources.

Program Evaluation

e© Plan to conduct an outside evaluation.

Most Federal and much State tunding for
new criminal justice and drug abuse treat- -
ment programs requires an outside evalua-
tion. Sound program management and
astute political strategizing equally dictate
that an independent evaluation be planned
for and conducted to insure program credi-

bility.

Select an evaluator early. Support from
criminal justice and drug treatment planners
and agency administrators can be generated
if a competent and respected. outside evaly-
ator is selected early. Having the outside
evaluator in on the early stages of program
implementation can facilitate program deve|-
opment, evaluation design, and actyal data
collection.

Promote Program continuation with a posi-

tive evaluation. Positive evaluation find-

Ings can go far toward generating political
and community support for continuation of
an ongoing referral program, as well as

the expansion to new and more challenging
client populations. A positive evaluation

is also an invaluable aid to securing con-
tinuation funding.

Utilize a pProgram evaluation to modify and

improve program operations. Evaluation

findings can be of critical utility for pro-
gram planning and Management purposes.
Refinement and improvement of program
procedures services shouid be an ongoing
process,

i
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’ POPULA- SERVICE TYPE(S) OF
ELIGIBILITY TION DELIVERY SERVICES

CRITERIA  |semvicED| MECHANISMS OFFERED

LOCUS OF POINT OF

PI!MARY ACTORS DIVERSION
g o PRocoon | DivERsion

l

PRE-CHARGE
DIVERSION
PROGRAMS

)

f=)
=

Agency

Education/Prevention

Multi- Modality
Ancillary Services

Several Outside Programs
Treatment/Therapy

Referred to Single
Helping Service Agency
Services Brokered Thru

Linkage Unit

Single Cutside Program
Qutpatient

Ad Hoc, Case-By-Case
Referred Directly to

Misdemeanors

Fixed But Case-By-
Felonies

Case Selective
Marihuana Abusers
Opiate Abusers
Polydrug Abusers
Referred Directly to

t-Arrest/

Fixed; Automatic
Eligibility

Traffic Offenses
Status Offenders
Adult

Juveniles
In-House, By
Diversion Staff
Inpatient
Single Modality

Determines Success

Drops Charges

efers for Diversion
Free-Standing

Private Sector
Free-Standing

enorts
Unit of Larger Helping

[
b
i
) D _d
»
.

Assesses Diversion
Refers for Services
Provides Services
Monitors Progress
Receives Progress
Pre-Booking (intak
Post-Booking and
Post- Detention
Post-Booking in Lieu
of Detention

Eligibility
Makes Decision

To Divest
Public Sector
Unit of Larger
CJ. Agency
Service

Pilot Program
Pre-Arrest
Pos

R
J§ Assesses Treatment Needs B

>
)
b
»
»
»
) .
> | >
1 K
> | >
> | »
.
-

Stree? Diversion uP| up | up {LUlDTjLU jUP JuE
{0 Deiaware CJSC

Pre-Indictment LU
Referral to ™ DA|DT|LU |DA
Delaware CJSC
Pre-Filing
Citation Referral UPITT | CC | cc {LujpTlu |ce {cclec A A
to Delaware CJSC
Pre-Filing DA DA Ly DA
Citation Referral BB BB DT BB

to Vanderburgh ccliwlcec { w lul hu |ee |palba A A
Cty,,IN DADS
Pre-Filing
Diversion to LUDA A A
Genesee Cty, Ml DDA} pallu |pA | pa |Lulptiiu |pa DA |pa
Pref-Boc;king up
Referral to UPILU } uP | UP JLulDT]LU Ly |uplup
Marin Cty., CA A Al A A A
TASC Program
602 Citation Dp
Diversion to UPIYO | YO | YO |vO[DTIvO {YO {YO|YO A A
Novato, CA YSB
602 Citation
Diversion to San

Anselmo, CA DP A
Departmental Prob. urPlvo | YO | YO jyoipTivo |Yo |vo|vo
Pre-Arrest Diversion
to Philadelphia,

PA Social pcloT | pc | pc lpcioTiee jpe lre lpe A A
Action Workshop
Citation Referral
to Baltimore Cty., br DP,
MD Community UPIAR | AR | AR (DP|DTlDP |DP |DP|AR A A
Arbitration
Program

Legend for Primary Actor Designations BB--Bail Bond i r
MP--Uniformed Police Officer g DA--DiStric?r}\ttCogn"é?lss‘onet
¥0--Youth Officer AR--Arbitrator
PC--Piainclothes Officer . CC--Court Clerk

»
} o
-
)
»

TT--Treatment Team

LU--Linkage Unit Staff

DT--Drug Treatment Program
¢  DP--Diversion Program Staff

or pre-charge diversion programs visited
EXHIBIT 1.—Comparative programmatic features
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Pre-Arrest
Diversion

Magistrates’ Courts
{Traffic and Minor Misdemeanor
Cases Gnly, Qutside Wilmington)

Wilmingtan Municipal Court

On
Taken Into Citation

Arrest; Release Booking Pre-Charge | Prosecutorial
Defendant At i.e, Pr&Ei?ing) Review; Case

Pre-Indictment Grand Pre-Trial
Station- Diversion ~ [Filed & Warrant
Custody

Division Services ment

Jury
Indictment | Interview; Bail
House Issued Recommenda-
tions Made

Pre-Asraign- | Preliminary Bail Set,
Diversion

Hearing Conditions
0Of Relzase
Imposed

\ | Defendant May Request Transfer Of Jurisdication For

{Traffic and Misdemeanor Cases Within
Wilmington; Preliminary Hearing For
Felonies; Some Felony Trials)

Delaware Court 0f Common Pleas
{Traffic and Misdemeanor Cases OQutside
Wilmington; Preliminary Hearings For
Felonies and Some Felony Trials)

Delavare Superior Court
{All Major Felonies, Including All
Narcotic Drug Cases)

County Family Courts

{Juvenile, Intra-Family Complaints,
Including Most Felonies) -

Delaware Supreme Court
{Appeals From Final Verdicts Of
Superior Court}

Logend:
1. Discretionary diversion of drug and alcohol sbusers and other by unilonmed Wilminglon
police officorx. Relerrals to Criminal Justice Service Center via this route,

2. Pre-amest community arbitration prograny; refemals 1o the Criminal Justice Seivica
Cenler possible via this routs,

EXHIBIT 2. —Criminal cuseflow, Delaware criminal justice system, and points of diversion to the

:Misdemeanar Trial; Al} Felony Trails Transfer

Jutisdiction Gver Felonfes Shitts After Bail Set

+ Tried As Adults

3. Pracharge {i.e., pre-filing} diversion of drug and alcohal abusers In trafflc cases by Clerk
of Courtto Crimina? Justice Service Center, undar suthority of 21 Delawara Codas 41778,

case-by-case, as a matter of
4, Not strictly diversion; trestment referrsls of drug and alcoho! abusers ta the Criminal Justice
Servi

5. Pre-trial diversion of defendants on non-drug relsted
12l

3 by deputy

ce Center by deputy prosecutors [n Attorney General‘s Felony Screeviing Unit, ata

8. Postguilty plea diversion of drug abusers on con!
wi N
matter of prosecutorial discretion,

tl » upo
Criminal Justice Service Center referrals,

tiolled

v General's Frobation®,

1.
n authority of 16 Delewiire Code s 4764,

Criminal Justice Service Center (CJSC)
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—— ARREST DETENTION/ BAIL SETTING aDkIEY L L
BOOKING HEARI
RING BOND 4 i’
LAW | |
VIGLATION y t
HELDIN PROSECUTOR
LIEU OF ——— REVIEWS
BOND CASE
BAIL NOT SET DUE TO INTOXICATION/DRUG DEPENDENCY
LEGEND

o PRIMARY PATH, FULL
ADVERSIAL CRIMINAL
CRIMINAL PROCESSING

vom e om - ALTERNATE DISPOSITIONAL

OPTIONS
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3.—Pre-charge diversion process, Drug and Alcohol
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CASE CLOSED

SUCCESSFUL
COMPLETION;

TERMINATION
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UNSUCCESSFUL TERMINATION/RETURN FOR FRDS<ECUTION

INPATIENT
™1 TREATMENT
GROUP
™ COUNSELING
DADS REFERRAL FOR ONE-TD-ONE
—_— INTAKE | EVALUATION —»!  SERVICES *—r’ COUNSELING
EDUCATION
o]
INITIAL COURT PRETRIAL
4 ApPEARANCE/ o MOTIONS . TRIAL -~ SENTENGCING
ARRAIGNMENT
A
|
1
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Deferral Services (DADS), Vanderburgh County, Indiana
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EDUCATIONAL
COUNSELING

TREATMENT

PLACEMENT

PROGRAMS

OUTPATIENT

MONTHLY
FoLLOwW-UP
INTERVIEWS

I 1
| '
i !
1 I
| ]
CASE i i
CLOSED I :
: REJECTED | REJECTED BY
* FOR DDA BY { DDA; REFERRED
: I assisTant | BACKFOR
| I prosecuToR ! PROSECUTION
| : ATSCREENING; . |
i . REFERRED ON i
| ! FoR I
| i PROSECUTION :
| I I
I ,' I .
! | |
! i !
i ] |
POLICE OFFICER PROSECUTOR
——  ARREST CONFERSWITH REVIEW ooA
' PROSECUTOR OF ELIGIBILITY INTERVIEW
A POINT OF
DIVERSION
LEGEND
e FLOW OF SUCCESSFUL ;
DDA DIVERSION CASES EDUCATIONAL?
VOCATIONAL
- 4 ALTERNATE DISPOSITIONAL ASSISTANCE
OR REFERRAL OPTIONS

EXHIBIT 4. —Pre-~ch,

INPATIENT
PROGRAMS

N\

TITLE XX
ASSISTANCE

arge diversion Process, Drug

FIR I

Lo

CASE
CASE CASE
CLOSED CLOSED CLOSED
! r X
] 1 ]
ARRAIGNMENT
»| PROSECUTOR'S | o] WARRANT INITIAL " PROETTIZK‘S'- 5t TRIAL Lo} DISPOSITION
) OFFICE i ISSUED ’[ APPEARANCE M
T 1
A i
! Y Y
: PLEA OF PLEA OF
[ BUILTY GUILTY
i
|
i
|
i
\ ]
\ |
\ .
]
L
’ SUCCESSFUL
/ A cOoMPLETION
OF DIVERSION
{CHARGES DROPPED;
ARREST RECGHD
! EXPUNGED)

Diversion Authority (DDA),

Genesee County, Michigan
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CRIMINAL JUSTICE SYSTEM

A

LAW
VIOLATION

;

Defendant
Discharged

Baoking

Referral to
TASC by

Apprehending
Officer,

LEGEND

Released on
Bond

R

Prosecutional
Review

TASC
Counselor
Interviews
at Jail.

e, Alternative Processing Paths, Adult Criminal Cases,
Marin County Criminal Justice System

e o — Avenues and Points of Referral to TASC by Various Criminal

Justice System Actors

Defendant
Self-Referred
to TASC in
Response to
Letter Received
While in Jail.

Case Closed;
Defendant
Discharged

Nolle
Prosequi

Cash

Preliminary ) Bond
Hearing; Arraignment; Set
Counsel Bail Set
Appointed

]

|

l Conditional

{ Release

l ]

: |

> 1]

Referral to
TASC by
Defense
Counsel.

Refened fu
TASC by
Courtas
Conditian of
Pra-Trial
Release

TIPS

23

EXHIBIT 5.— Adult criminal caseflow, Marin County, California,

and points of diversion to Marin County TASC {Continued on next page)
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Defendant
Discharged
PRESENTATION TO
GRAND JURY AND Charges
INDICTMENT ONLY Dropped &
IN FELONY CASES Record Expunged
e — — -
|
|
oo |
Grand
Jury Plea
Diversion | Proceedings Barganing
Denied i
Court {
Hearing I
kg on Diversion |
4 |
Divert Y T e e e e ]
iveried | Tril
P.C o
100 : Diversion
$1000 Probation N
Diversion Oepartment / Suecessful
Sought, Assessment |
) |
i —
I ] | Diversion
[ | Unsuccess-
i1 | ful
L |
! y
3 4
-~ -t

Referred to
TASC by
Probation, for
Diversign
Assessment.

EXHIBIT 5.—Continued
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Referred to
TASC for
Treatment
Placement,
Diversion
Monitoring.

Defendant
Discharged

A

- Prision

Pre-Sentence
Investigation

|
|
I
I
I
|
I
!
|
!
I
!
I

1
|
I
\J

Sentenced Served;
Defendant
Discharged

| Pargle

Community
Based
Inpatient
Treatment

Referred to
TASC by
Probation for
Assessment.

-3 Probation

Referred to
TASC by
Probation for
Treatment
Placement,
Monitoring,

Referred to
TASC as
Condition
of Parole,

85

S

e i

S B eyt < et

R

B N I VI




|
)
i
i
i
i

o | -
F
S e S S ST
™,
Informal
Adjustment;
Case
N Closed
A7 Held TS A
< ey > i
! ~ Lustody ~
//\\ /\\ ! \\/¥ ! r—--—-—-' ----- -
-~ ~ PR ~ ! { . Juvenile ]
Custody ~ >—— e Booking. e _~ [ = = — Intake -
~o 27 N P ! "C'll'\\ | : ’(’Cuunty) |
-~ ~~ - Cimtion "~ tobation
B Release e L__-._l.___l
' ~ ~ LS AT T e
LAW Citation Youth Counseling Case
VIOLATION Release Services By Review
Bureau A YBS Staff
+ ’ POINT OF
DIVERSION ’ Referral
to
Outside
Services

LEGEND

~————w Primary Processing Path, YSB
Diversion Cases

—— — — » Alternative Case Processing Option

EXHIBIT 6.—Pre-charge juvenile diversion, Marin County, California,
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EXHIBIT 7.—Pre-charge juvenile diversion,
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EXHIBIT 8.—Pre-charge juvenile diversion, Baltimore County,
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