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PREFACE

Assemblyman George Friedman was appointed the Chair-
man of the Temporary State Commission to Recodify the Family
Court Act in January 1981, following the resignation of the
former Chairman, Assemblyman Howard I,. Lasher, who assumed
new duties as the Chairman of the Assembly Standing Committee
on Insurance.

Assemblyman Friedman is a lifelong resident of Bronx

County and is a graduate of the University of Vermont and

the New York University School of Law, where he was a member

of the Law Review and recipient of a scholarship for academic
achievement. He has been a practicing attorney since 1960.
He has served with the New York State Assembly in
various capacities since 1964 with an interlude of +two years
when he was Senior Administrative Assistant to a New York
City Councilman. During the 1975-7¢ Legislative Session,
Mr. Friedman served as Chief Counsel to the Assembly Ways
and Means Committee and for the pPreceding two years was
Counsel to the Democratic Minority on that Committee.
Assemblyman Friedman was first elected to the Legis-
lature in November 1976 and is now serving his third consec-

utive term. He is a member of the Assembly Standing Committees




on Codes, Insurance, Housing, Mental Health, and Judiciary.
He has also served as Chairman of the Subcommittee on Mit-
chell Lama Housing.

In addition to Assemblyman Lasher’'s resignation, the
Commission received the resignation of Joyce A. Ladner, the
Vice-Chairman, because of her mcve from New York State in
November 1980. There is presently a vacancy on the Commis-
sion to be appointed by the Governor.

The Commission has held five full meetings since April

1980, as follows:

June 5 -— Albany
October 23 -- New York City
November 19 -- Albany
February 25 -- Albany
March 26 —-— Albany

As part of its study on family offenses, the Commis-
sion held public hearings in New York City on December llth
and in Syracuse on December 15th.

During the Commission's first full year of operation,
three major policy decisions were made. First, that a totally
new statutory scheme for children and families need be devised.
This effort will require a re-examination of the philosophy,

procedure, and substantive law of the Family Court Act.

- iii -

The second policy decision was that the Commission will
present a new Act to the Legislature as a whole product. The
Commission may submit legislation aimed at resolving particular
issues from time to time, but its goal will be to complete a
total revision of the Family Court Act.

The third policy issue cnmncerns legislative initia-
tives by other groups, committees, task forces, and individ-
uals. The Commission encourages those seeking to improve the
Family Court to offer their recommendations to the Legislature.
If requested (and time permits), the Commission may give infor-
mal advice on specific proposed legislation. Anyone who wishes
to coordinate their legislative intiatives with the Commis-
sion's work will be provided with a Commission work plan and
time table, presently being prepared.

This year, the Commission has begun consideration of
a number of basic issues: What kind of Family Court does our
society need? What should its goals or purposes be? How should
it function? How should it be administered? Should the Family
Court be merged? Should defense and prosecutorial services
be unified? Is a separate procedural code needed? What spe-
cific substantive article-by-article changes are required?

What has the developing case law done since 1962 to alter the

- iv -
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Family Court Act both substantively and procedurally? What
has been the effect of legislative amendments upon the Act?
In short, what kind of Family Court do we want and how should
it be designed to meet both constitutional and legislative
mandates?

To properly lay a basis for consideration of these funda-
mental questions, the Commissioners examined the original goals
and purposes of the Family Court Act as defined by the Joint
Legislative Committee on Court Reorganization and Ehen traced
both selective case law decisions and legislative amendments
that have had an impact upon the Act. A review of this material
enabled the Commission to not only see where we started in
1962, but what has occurred in the intervening nineteen years
to change the very nature of the Family Court Act.

In addition, the Commission examined the historical
development of the relationship between child protective ser-
vices and the Family Court in Article 10 proceedings and
developed a working paper describing the problems in Article 8
proceedings. Moreover, the Commission held public hearings
on family offenses and distributed a questionnaire to all
Family Court judges in New York State.

These materials gave the Commission an overall per-

spective of the original goals and purposes of the Family

Court as well as the evolutionary changes stimulated by shift-
ing social values, case decision, and legislative amendments.
The materials on Articles 8 and 10 provided a more concentrated
view of some of the specific interdisciplinary issues and
procedural problems that the Commission must resolve in devel-~

oping a new statutory scheme for the Family Court.

- vi -
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ARTICLE 2

The Right to Assigned Counsel
for Children -- §§241-249

The Joint Legislative Committee viewed the law guardian

program as a key element in the workings and growth of the

Family Court:

The Committee looks to the law guardians to
assist. the court, to insure against any invasion
of civil rights or violations of constitutional
privileges, and supply the Legislature and
Governor with an independent view of the prac-
tical effect of the new Act. Through day to
day comntacts with other members of the bar,
law guardians will also serve a "seeding" func-
tion. They will be in a positicn to inform
colleagues of the practices and needs of the
court.

Scope

The program is laimited to the representa-
tion of children involved in neglect, delin-
gquency, and supervision proceedings. These
proceedings present special considerations, and
lawyers must be familiar with social techniques
to give truly effective representation. By
turning to Legal Aid Societies, the program
increases the opportunities for creating a pro-
fessional staff familiar with the special work- .
ings of the Family Court and therefore better
able to render assistance at the point of
"intake", at hearings, and in the shaping of
orders of disposition. It also draws on the
vast experience of a going organization.




The program is limited to children in
neglect, delinquency and superv: _on proceed-
ings because these are the greatest areas of
need. The issues presented in these proceed-
ings are difficult. The interests of the chil-
dren and their parents are not always identical
and a child therefore may not always rely on
his parents to serve his interests. Even where
the parents would, they are rarely equipped to
do so in a court of law.

[4

This is especially true of delingquency
proceedings. Though they are "civil" rather
than "criminal", the Family Court has almost
the same powers of disposition after an "adjud-
ication of delinquency" as a criminal court
does after a "conviction of a crime". Family
Court proceedings also tend to be informal.
Under the circumstances, the Committee has con-
cluded that representation of children in
delinquency cases is needed for a practical
accomplishment of a fair procedure.

[Joint Legislative Committee,
p 3.]

When choosing the term "law guardian," the Committee
sought to combine the dual concerns of procedural due process
with the doctrine of child's best interest. As noted by
Douglas Besharov in the Practice Commentaries to the Family

Court Act, the actual practical role of the law guardian is

often adversarial.

««. Although a major reason for the creation
of the Law Guardian system was to meet the
need for the legal representation of children
before the Family Court, lingering behind its
creation was the hope that law guardians
would not create a fully adversarial system
in the Family Court.

Thg 1970 amendments to this section of
the Famlly.Court Act appear to be a legisla-
tive reaffirmance of the dual Tesponsibility

of the Law Guardian. 1In addition the original
language about "due process of law"” and
"reasoned determination of facts and Proper
orders of disposition," the section now states
that the Law Guardian system was established
for minors "to help protect their interests
and to help them éxpress their wishes to the
court.” The former sounds more like the role

of a guardian ad litem and the latter sounds
more like an attorney.

[Practice Commentary §241,
pp. 158-59.]
Counsel for children in the 1962 Family Court Act
preceded by five Years the landmark Supreme Court decision,

In re Gault, 387 U.S. 1, 87 s. Ct. 1428 (1967),

~*hat juvenile
delinquents subject to loss of liberty have a right to funda-

mental due Process, including the right to be Tepresented by

counsel.

The first substantial changes in the law guardian

System came with the 1970 amendments to the Family Court Act.

The amendment required law quardians to be appointed for

all children under Articles 7 and 10. Previously, the childg, ‘

parent, or guardian had to request counsel.

it
,‘;"'




The proceedings in which Law Guardians
may or must be appointed to represent minors
have been slowly expanded by the Legislature.
Originally, appointments were limited to
Article 3 (neglect) and Article 7 (delinguency
and supervision) and then only at the request
of the minor or his parent or other person
legally responsible for his care, or on the
Court's own motion. In 1970, this section
was amended to require the appointment of a
Law Guardian in proceedings under Articles
7 and 10 and to permit it in "any other pro-
ceeding under this act."

This section adopts the view that a Law
Guardian should be appointed unless there is
some valid reason not to do so and the only
two valid reasons seem to be: (1) if the
minor has "independent legal representation,"”
or (2) if the minor has knowingly, voluntar-
ily, and intelligently waived his right to
representation. In approximately 90% of all
Article 7 and Article 10 proceedings, the child
or children who are the subject of the proceed-

ing are represented by a Law Guardian. (N.Y.S.
Judicial Conference, 1974 Annual Report Table
p. 424.) In the remainder of cases, the child

or the parents have engaged counsel, either
privately or through a public guasi-public
legal services organization such as Neighbor-~

hood Legal Services or the New York Civil Liber-
ties Union.

[Practice Commentary §249,
pp. 172-73.1
The 1970 amendments, while requiring counsel in
Article 7 and Article 10 proceedings, did not resolve the

constitutional issue concerning waiver of the right. The

next year, the Court of Appeals held in a juvenile delinquency

proceeding that a "heavy burden" rests on the state to show

a genuine waiver. In re Lawrence S., 29 N.Y.2d4 206, 325

N.Y.5.24 921, 275 N.E.2d 577 {(1971).

Amendments to §249 in 1975 made representation "to
extend or continue the placement of a juvenile delinquent
or person in need of supervision" pursuant to §756 "non-
waivable," but did not resolve the issue of waiver under
Article 7. Three years later, the legislature passed an
entirely new section that set forth a standard for waiver.

Section 249-a, effective as of July 1978, states that
the subject of a juvenile delinguency or person in need of
supervision proceeding is presumed to lack the requisite
knowledge and maturity to waive the appointment of a law
guardian. This presumption is rebuttable only after a
law guardian is appointed and the court holds a hearing on the
matter.

In the 1975 Commentary to § 249, this

writer discussed the possibility of a minor

waiving the right to a law guardian. The

discussion concluded that "the appointmen?

must be made first and then, with the assig-

tance of counsel, the minor can waive counsel

(A waiver under such circumstances would appear

to be unlikely.)" This new section, adopted

in 1978, codifies that conclusion. Fu;ther—

more, since the court must also determine

that the "waiver is in the best interest of
the minor," this section adds an important

,
k
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additional -- and difficult to satisfy --
criteria, not usually found in waiver con-
siderations.

[Practice Commentary §249-a
p. 33.]

In 1976, the Court of Appeals held that children in
Article 6 permanent neglect proceedings have a right to the
appointment of é law guardian. The_court noted a potential
or actual conflict of interest between parent and child in
such cases and the need to protect the rights and interests

of the child. 1In the Matter of Orlando F., 40 N.Y.2d 103,

386 N.Y.S.2d 64 (1976).

Section 249 was amended in 1977 to reflect this
decision. Law guardians were provided for all children under
Social Services Law §384-b, which covers termination of
parental rights proceedings.

The scope of the law guardian system established in the
1962 Family “ourt Act has been extended and codified by legis-~
lative amendment and case law. In addition to its specific
provisions, §249 has extended the system to all Family Court
pProceedings. Although there is discretionary power for the
Family Court to appoint counsel for children in all proceedings,
for the most part, counsel has not been assigned to children

whose rights are affected in support, paternity, or custody

disputes.

ARTICLE 2

Counsel for Indigent Adults in
Family Court Proceedings -- §§261 and 262

While the Committee on Court Reorganization provided
for children's rights in 1962 by establishing the law guardian
system, no similar plan was devised to protect the rights of
indigent adults. Sections 621 and 831 of the 1962 Family
Court Act only provided notice that the respondent had the
right to retain counsel in parental rights termination pro-
ceedings and family offense cases.

The growing concern in the early 1970's for the due
pProcess rights of indigent respondents was affirmed by the

Supreme Court's decision in Argersinger v. Hamlin, 407 U.S.

25, 92 s. Ct. 2006 (1972) , which held that indigent defen-
dants subject to possible incarceration were entitled to
assigned counsel.

In 1975, the New York State Legislature codified pro-
visions granting counsel to indigent adults in Family Court
Act §§261 and 262. Section 261 provided that "persons
involved in certain family court proceedings may face the
infringements of fundamental interests and rights, including

the loss of a child's society and the possibility of criminal
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charges, and therefore have a constitutional right to counsel

in such proceedings. ™

... This and the following section codify and
extend the evolving case law and administra-
tive practice of providing counsel for indi-
gent respondents in various Proceedings under
the Family Court Act. [See, e.g., In re Bea-
ton, 30 N.Y.2d 352, 334 N.Y.S.34d 133, 285
N.E.2d 288 (1972), holding that indigent respon-
dent parents in child protective proceedings
under Article 10 have a right to assigned
counsel since they face the possible loss of
custody of the child; Jer-inas v. Jenninos,

42 A.D.2d 568, 344 N.Y.S.2d 92 (2d Dept. 1973),
holding that respondent husbands have a right
to counsel in a proceeding to enforce a sup-
port order under Article 4 since they face
possible incarceration for failure to comply
with the prior court order; accord People

ex rel. Amendola v. Jackson, 74 Misc.2d 797,
346 N.Y.S.2d 353 (Sup.Ct.West Co. 1973).1

This section complements the 1970 amendments to
Family Court Act section 249 which extended the

Law Guardian system to all proceedings under
the Act.

[Practice Commentary §261,
p. 199.]

Persons entitled to counsel under §262-(a), effective

as of January 1, 1976, include:

® respondents under Articles 8, 10, and 6 parts

one and three;

° the parent of any child seeking or contesting

custody parents, foster parents, or other person having

A St e T A e
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Physical or legal custody under Social Services Law §§358-a
r

384, and 392;

® & parent in an adoption proceeding who opposes

the adoption of such child;

® any person where an order is being sought to

hold such person in contempt of court or in a willful vio-

lation of a previous order.

Section 262 (b) vests discretionary power in the judge
to assign counsel if he determines such counsel is mandated

by the New York or U.S. Constitutions. Lawyers assigned to

represent indigent adults are provided for in Article 18-b of

the county law.

The most recent amendment to §262 in 1978 authorized

the appointment of counsel for indigent respondents in pater-

nity proceedings. This latest amendment, like the bulk of

those added in 1975, affords counsel to indigent respondents,

but the

rights of indigent petitioners.

The most obvious question concerning this
section is whether the legislature can make
the distinctions it does in deciding which
categories of indigent adults have a right
to assigned counsel. For example, except for
subsection 262(iv), which provides counsel for
indigent parents, foster parents, etc., in
Proceediigs under Social Services Law sections
358-a, 384, and 392, this section only provides

section remains largely silent as to the constitutional
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r an indigent respondegt. .On the
gggizeéffzhis legis%ative determlnaﬁlon that
the enumerated respondents.héve a rlghtbio o
assigned counsel, will petitioners be :' e
to assert successfully an equal pgotec ion
right to assigned counsel as well?

[Besharov, Practice Commentary
§262, pp. 200-201.]

13.
ARTICLE 4

The Joint Legislative Committee for Court Reorganiza-

tion revised the law of support as Previously codified in the

Domestic Relations Court Act and the Children's Court Act by:

° removing a pPreviously imposed $50 limit on awards;

® permitting orders to extend through a child's
minority; and

®

extending parental responsibility past minority

if there were pPhysical or mental handicaps.

The Domestic Relations Court and the Children's Court

had been empowered to adjudicate the criminal charge of non-

support of wives and children and to commit respondent husbands

and fathers to imprisonment for Six months. The Family

Court, on the other hand, made Support a "civil" procedure with

the power to commit available only for failure to obey a lawful

order of the court [Family Court Act §433]. It was also pro-

vided (under the Family Court Act) that the respondent would

participate in a Probation adjustment Process at intake so

that the matter could be resolved informally. Only if probation

adjustment was unsuccessful would a summons be served [Family

Court Act §423]. a Support Bureau in each county was created
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to receive and disburse funds paid pursuant to the Act. The
Support Bureau would inforﬁ probation if there was any past-
due payments, and probation would seek to adjust the problem
voluntarily without the intervention of the court [Family
Court Act §§221-227].

The Family Court's jurisdiction was not extended to
include marriage status (divorce or separation), custody, or
property. That was reserved for the Supreme Court.

The revisions in Family Court support proceedings since
1962 reflect the development of both the domestic relations
law and the federal policy mandates concerning reimbursement
for welfare payments to families (AFDC). They also reflect
the tension between Family Court and Supreme Court juris-
diction over support.

The scope of Family Court support jurisdiction has
been the subject of dispute. It has been argued that Family
Court support orders should be limited in nature, only cover-
ing immediate basic needs of a family. Since permanent alimony
and support orders are the province of the Supreme Court
during dissolution, long-term considerations need not be eval-
uated. Others have claimed that Family Court orders must go

as far as possible in resolving all support issues since Family

e
o
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Court may be the only forum ever to hear +he matter. The
Court of Appeals has held that the substantive law of the
Domestic Relations Law applies to Family Court and that the
Family Court must consider all relevant factors, including
the respective circumstances of the parties, the financial
status, age, health necessities, obligations, status in

life, duration and nature of the marriage, and the conduct of
the parties in spouse support cases; and a similar list of
relevant factors must be éonsidered in child support cases.

(See, Steinberg v. Steinberg, 18 N.Y.2d 496, 277 N.Y.S.2d 129

(1966) and Brownstein v. Brownstein, 25 A.D.24 205, 268 N.Y.S.2d

115 (1st Dept.); for standards, see, Hahn v. Hahn, 78 Misc.2d

585, 358 N.Y.S.2d 236 (Fam. Ct. Monroe 1973), aff'd, 44 A.p.24
913, 356 N.Y.S.2d 231 (2nd Dept. 1973).) Thus, the Family
Court Act goes far beyond the limited scope of support under
the old Domestic Relations Court. The Family Court is now
called upon to make, upon occasion, complex financial findings.
At the same time, there are limitations to this expanded scope
of support jurisdiction. For example, the Family Court has

No power over property dispositions or the enforcement of a
separation agreement, although they may be directly‘relevant

Oor determinative of the support issue in any particular case.




e e

ls6.

(See, Borkowski v. Borkowski, 38 A.D.24 752, 330 N.Y.S.24 |

106 (2nd Dept. 1972) concerning property; and Iseman v. Ise-

man, 48 A.D.2d 809, 369 N.Y.S.2d 413 (1st Dept. 1975) concern-

ing separation agreements.)

|
The nature and scope of support jurisdiction has also ﬁ
been influenced by the passage in 1974 of the Child Support ?
Enforcement program as part of the Social Service Amendment
to the Social Security Act, Title IV-D (42 U.S.C.A. 601, et
seg.). This conditioned federal matching aid to families with
dependent children (AFDC) with state rfforts to locate absent

parents, to establish support obligations, and to collect the

debt. Although the assignment of support obligations to the

state was not new under New York State law, the establishment

of the state IV-D agencies and parent locator services increased

the number of such cases coming to court [Social Services Law o
§lla, et seq.]. |
In response to the numerous cases generated by the

IV-D system, a number of amendments to the Family Court Act

have been passed. Section 439 of the Family Court Act (L.1977, 5
C.388) provided for the appointment of hearing examiners to

hear and report on the facts in support cases. Section 440

of the Family Court Act (L.1977, C.516) provides that support

payments be made directly to support enforcement collection

8-
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units of Social Service. Both the AFDC and non-AFDC are now
covered by the locator and enforcement apparatus.

| The Uniform Support of Dependents Law, Domestic Rela-
tions Law Article 3, adopted in 1958 (formerly McKinney's
Unconsolidated Laws §§2111-2118), is also under the juris~
diction of the Family Court Act. It sets up a procedural
mechanism fﬁr interstate enforcement of support under the
substantive law of Article 4 (with regard to New York State
residents) and the enforcement of foreign support orders.
Effective as of June 1980, 37A now provides for the clerk of
the Family Court to maintain a Registry of Foreign Cchild
Support Orders. Support Collection Units of the Department
of Social Services are now the collection agency for U.S.D.L.
cases as well.

Under IV-D regulations, the Department of Social Ser-
vices has established its own support collection units and
support formulas, and it is the Department of Social Ser-
vices that attempts to resolve cases outside of court when AFDC
reimbursement is involved. There is general agreement that
probation resolves very few non-AFDC support matters. The
original informal intake system in Family Court support matters

has thereby been reduced in importance. Under the Family Court
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Act, all support proceedings must be initiated in Family 3 As with other articles of the Family Court Act, case
14
Court The court applies its own judicial standards (N.Y.S. law and legislation have added the requirement of provision

Constitution, Article 6, §13b). There is disagreement between of counsel for respondents in enforcement proceedings.
14

the Department of Social Services' support enforcement agencies

[Argesingerxf.Hamlin, 407 U.S. 25, 92 s. Ct. 2006 (1972).]

and the Family Court regarding the proper amounts for support [Family court act §262, 1975 amend.]

awards, the causes of court delays, and lack of enforcement. 5 ) In 1979, the entire Family Court Act Article 4 was

Title IV-D does not require courts to establish support liabil- transformed by the Supreme Court decision in Orr v. Orr, 440

ity, and there has been discussion concerning removing Depart- U.S5. 268 (3/15/79), requiring gender neutrality in support
w I

ment of Social Services AFDC reimbursement (or perhaps all ' statutes. Subsequent cases and legislation has conformed the

support cases) to an administrative agency. Act to meet this standard [L.1980, C.281]7.

The trend in the area of enforcement of support has The 1962 Joint Legislation Committee also addressed
e N

shifted away from voluntary compliance and informality toward itself to the relationship between Supreme Court and Family

stronger enforcement remedies. In 1968, the Family Court was Court with regard to Support and custody:

empowered to enter money judgments, and in 1980, §460 was

The new Judiciary Article provides that
amended to provide that, barring a showing of good cause, £g§i§§p§§$§ogguff gzgaggiiggfcgi23132§i’mggsi;ce.
Judgnent. shall be entered (L1980, C.6i5].  Similerly, compul- ‘ 0 featand el bt e oo, rfsaicclon
sory financial disclosure [§4240a, L.1977, C.516], payroll gigigé; §§t§2§2eaigtigﬁzrgggntiuig g;psggtsigfeme
deduction orders (1..1977, C.519], limitation of courts' abil- -

Court. This constitutional arrangement has been

implemented in Article 5, Part 6 of the proposed

ity to cancel arrears [§458]1, a presumption of wilfullness on Family Court Act.

failure to pay support, and the addition of interest on arrears Part 6 deals with the respective roles of

, the Supreme Court and the Family Court in sup-
in judgments [§12, L.1979, C.437 and s§1, L.1980, C.241] have port matters generally. The Committee notes that

o Sections 464 and 466 are central in the new legis-
j ti t .
been added to the Act. ‘ lative pattern
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Section 464 empowers the Supreme Court to }
refer support and custody matters to the Family
Court. It provides that on such a referral,

and custody, heard in Supreme Court. This may have resulted

"the Family Court has jurisdiction to determine | in a duplication of effort never contemplated by the Joint

the application with the same powers possessed Commi t £

by the Supreme Court" and that "the Family tttee.

Court's disposition of the application is an . )

order of thz Family Court" aggealable as such. On July 19, 1980, Article 4 was amended to provide for
Section 466 gives the Supreme Court power jurisdiction over "proceedings for support or maintenance,"

to decide whether it or the Family Court should . . . . .

have jurisdiction in a given casZ to enforce a reference to the new equitable distribution and mainten-

or modify a Supreme Court support order in a . , .

matrimonial action. Accordingly, one paragraph ! ance amendments to the Domestic Relations Law. Family Court

of this section authorizes the Supreme Court to | . s as " . . .

give the Family Court exclusive jurisdiction over was also given expanded jurisdiction over "equitable distri-

such an order. Another paragraph permits the .

Supreme Court to retain gxclgsiSe ?urisdiction. o] bution of property" when cases are referred by the Supreme

8till another paragraph applies when the Supreme Court '

Court has not specified in the order which court ourtc.

has jurisdiction. . e
as juri ction Under this new grant of jurisdiction, the Family Court
The Committee expects that this arrangement

will avoid conflicts of jurisdiction and needless : may confront issues concerning transfer of title, corporate
technical difficulties. It also trusts that the . . . .
proposals will permit the courts to render effec- law, complicated tax questions, etc. previously outside the

ive and dy decisio in this area of law. . -
ti nda speedy ae ns in e scope of Family Court's traditional support jurisdiction.
Joint Legislative Committee . . .
é. 201 g a ! To summarize, changes in the nature of Family Court

support proceedings have been brought about by:
In 1962, the sole ground for divorce in New York State .
° broadending of the concept of support beyond the
and " d a doctri ¥ which predis- .

was adultery, and the "tender years doctrine,” w P minimum standard contemplated for "public charge"
posed the courts to award custody of children to mothers, was cases s
the law in effect. Since 1962, the Domestic Relations Law was ey .
® court responsibility for a large volume of sup-
ded, expandi the grounds for divorce and increasing the
amended, expanding g nas g port and support enforcement cases brought by
£ i i i i i £ t

number of matrimonial cases, including the issues of suppor the Department of Social Services;
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formalization of practice and pfocedures, includ-
ing the passage of strong civil enforcement stat-
utes; and

divorce reform, providing for easier marriage

dissolution and equitable distribution of property.
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ARTICLE 5

In consolidating paternity jurisdiction from the
Children's Court and the Court of Special Sessions, the Joint
Legislative Committee accomplished two changes in paternity
proceedings: it completed the evolution from criminal to
civil and it eliminated the three~judge panel previously

hearing paternity cases .in New York City.

Under the new Judiciary Article, the Fam-
ily Court is given jurisdiction over proceed-
ings for "the establishment of paternity."

This Jjurisdiction 1is currently exercised by the
Children's Courts outside the City of New York
and by the Court of Special Sessions in New
York City. The new Family Court Act gives the
Family Court exclusive jurisdiction over these
proceedings throughout the state.

The normal practice in the Family Court is
for a single judge to hear and determine pro-
ceedings. This practice has been made appli-
cable to paternity proceedings. Though con-
tested paternity proceedings are currently heard
in New York City by a panel of three judges, the
Committee concluded that sufficient reason has
not been advanced for changing the normal Fam-
ily Court practice.

The Committee also decided that it was under
a responsibility to revise the applicable law
so that it was civil rather than criminal in
nature. Accordingly, the proposed legislation
eliminates archaic references drawn from the
criminal law. t also recognizes that a prin-
cipal purpose of the proceeding is to resolve
problems of support. The part dealing with
orders makes this clear.

[Joint Legislative Committee,
p. 20 (Emphasis added).]
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The purpose of Family Court paternity proceedings was
to determine paternity and order support to facilitiate the
care of needy women and children and to prevent them from
becoming public charges.

The history of the nature of paternity proceedings in
Family Court parallels that of support actions. First, the
1974 federal reimbursement scheme for AFDC funding requires
that AFDC-recipient mothers cooperate in providing information
to the Devartment of Social Services to establish paternity
and 1in assigning : the right of support. Since the initiation
of this program, the number of paternity proceedings brought
by fhe Department of Social Services has increased dramatically
and now represents three-fourths of all paternity proceedings
in Family Court. [Office of Court Administration Report 1979.}
The Department of Social Services must file petitions in
Family Court to obtain orders of filiation, even if the
support enforcement agency has obtained a consent f£rom the
putative father.

Second, in disputed paternity cases, all respondents
have been afforded the right to assigned counsel. Respondents
have been afforded counsel in Article 4 enforcement matters

as well as Articles 6 and 8.

J— e —

J——

25,

An issue for the Commission's consideration in defining
the nature of paternity proceedings in Family Court is how
should the volume of cases generated by the Department of
Social Services be handled?

Recently, the legislature passed a bill allowing HLA
blood tests to be admitted into evidence as proof of paternity.
This amendment may eventually serve to decrease the need for ,
a large nuﬁber of disputed paternity matters since the HLA
test can determine paternity within a high percentage of cer-
tainty. It has been suggested that paternity consent decrees
be handled by an administrative agency along with support
liability and enforcement proceedings. If the HLA increases
such consents, this would effectively reduce Family Court
involvement.

The tension between Supreme Court and Family Court
arises in the paternity area as well as in support and custody
matters. It has been held that a Family Court order of filia-
tion does not serve as a status determination for all purposes,

but-only as a basis on which to award support. [In the Matter

of Salvatore S., 58 A.D.2d 867, 396 N.Y.S.2d 872 (2nd Dept. 1977).]

Only New York Supreme Court declaratory judgments resolve the
status issue. Are the limitations on the nature of Family
Court's jurisdiction to remain in effect, despite the grant

of counsel and other due process rights?
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Foster Care and ARTICLE 6:

PART 1 (Termination of Parental Rights)

The Joint Legislative Committee gave the Family Court
authority to approve and monitor placements of children under
Articles 7 (delinquency and PINS) and 3 (now 10 -- neglect).
But it did not expect the court to play a role in the larger
system of foster care in which parents voluntarily surrender
their children to the state for placement in foster homes or
institutions.

In 1971, the legislature, concerned about the thousands
of children who had been placed in foster care and then for-
gotten, enacted §392 of the Social Services Law, providing
Family Court review of every foster care placement after two
years and periodically thereafter. (In 1975, the time for the
first review was shortened to eighteen months.) The court was
to scrutinize the foster care agency's plan for the child's
future and provision of services to the child's family, and
after a hearing, order that the child either be returned to
the natural parents, freed for adoption, or continued in care.
The dual purpose of §392 was (1) to assure that no child was
simply "lost" in perpetual foster care and that every child

eventually would have a permanent home, and (2) to oversee the
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diligence of foster care agencies in planning for and deliver-
ing services to the children and families in the foster care
system.

In 1973, the legislature enacted §358-a of the Social
Services Law. It was a response to the requirements of federal
law enabling states to receive federal funds for the main-
tenance in foster care of children from AFDC families, so long
as those children were placed in foster care by court order
(42 U.S.C.A. §601, et seqg.). Section 358-a therefore provided
for a court proceeding, commencing within thirty days of
placement, to determine that the placement was in the child's
best interest because the parents were unable to provide ade-
quately for its care, maintenance, and supervision. In 1976,
the section was amended to require the court also to find
that the parents' surrender of custody had been knowing and
voluntary. Two years later, by a further amendment, the thirty-
day hearing was required for all foster care placements, whether
or not the families were on AFDC, and the state was authorized
to withhold reimbursement for any placement for which the
agency did not file a timely §358-~a petition. In 1979, the
Child Welfare Reform Act mandated the denial of reimbursement
(from April 1, 198l) for failure to file timely petitions or

implement orders under both §§358-a and 392.
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Parents have rights of notice and appointed counsel
in §358-a hearings, although they may waive the right to
notice when they sign the instrument of surrender to foster
care. Parents have rights of notice and appointed counsel in
§392 hearings, and foster parents who have cared for a child
for eighteen months may also be parties and have appointed
counsel. Putative fathers may receive notice and give evi-
dence "relevant to the best interest of the child" [§384~c(3).]
New York's scheme for the administrative and judicial review
of an agency's decision to remove a child from a foster home

has been upheld by the U.S. Supreme Court in Smith v. Organi-

zation of Foster Families for Equality and Reform, 431 U.S. 816

(1977) . Legislative revision of the rights of putative
fathers to participate in foster care decisions resulted from

the U.S. Supreme Court decision in Caban V. Mohammed, 441 U.S.

380 (1979), which struck down §111(1l) (c) of the Domestic
Relations Law requiring only the mother's consent to the
adoption of an out-of-wedlock child.

Since the enactment of §§358-a and 392, the foster care
system has come under increasingly severe attack. Some of
this criticism has been directed to the Family Court. It is

alleged that court hearings are essentially pro forma, that

29.

iudges do not sufficiently examine the justification for
placement or the agency's plan for permanence, and that the

court's inefficiency results in pProlonged delays so that

hearings and orders are almost always far behind mandated

deadlines. On the other hand, some critics believe that
routine oversight of the judgments and performance of the
Department of Social Services and the voluntary child care
agencies is not a proper judicial function. They look to
further reformation of the foster care system through such
mechanisms as the preventive services requirement and fiscal
penalties of the Child Welfare Reform Act, in preference to
the use of the court as a kind of "super-agency" attempting
to monitor thousands of administrative decisions. (In 1979,
about 4,200 foster care review petitions and 7,900 foster
care placement petitions were filed.)

Three current or impending developments will affect the
debate over the court's role in foster care placement and
review.' First, the newly enacted federal Adoption Assistance
and Child Welfare Act (P.L. 96-272) removes the requirement
that a placement be court-ordered as a condition of state
eligibility for federal funds, so long as there is

judicial review within six months. Relaxation of the

federal mandate has reopened discussion of alternatives to
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the present §358-a. Some possibilities that have been raised
include placement hearings by an administrative panel with
the availability of judicial review, or the scheduling of
the judicial placement hearing several months after place-
ment in order to allow time for an agency plan for the foster
child to be developed. Second, the Child Welfare Reform Act
will be fully effective April 1, 1981. In addition to the
provisions already mentioned, this will require earlier and
more detailed agency planning and case record-keeping for
each child in care. Third, pilot programs in New York City
and Monroe County, based upon models developed in Arizona,
Ohio, New Jersey, South Carolina, and Washington, are using
lay volunteers to review cases before and between court hearings,
to present information and recommendations to the court, and
in some circumstances to act as advocates for the child and
the parents with agencies and the court. These programs are
providing a wholly new resource for the court, provoking
discussion of further possible uses of citizen volunteers in
Family Court.

Article 6 of the Family Court Act of 1962 carried over
many of the provisions of the old Children's Court and Domes-
tic Relations Acts concerning judicial termination of parental

rights. At that time, permanent neglect was the single
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specified ground. 1In 1976, an amendment to the Social Ser-
vices Law incorporated the permanent neglect provision of
Article 6 and consolidated with it three further grounds:
death of both parents and no lawfully appointed guardian,
abandonment, and mental illness or retardation of the parent
(Social Services Law §384-b). The Family Court Act (§611)
was amended to refer to the substance and procedures of the
Social Services Law for permanent neglect proceedings; how-
ever, many provisions of Article 6 still apply, and must be
read in conjunction with the Social Services Law in such pro-
ceedings.

The Surrogate's Court has concurrent jurisdiction with
Family Court over abandonment and mental illness.

In 1976, the Court of Appeals held that children who
are subjects of permanent neglect proceedings have the right

to appointed counsel. In the Matter of Orlando F., 40 N.Y.2d

103, 386 N.Y.S.2d 64 (1976). The next year, the legislature
amended §249 to provide law guardians for all termination
proceedings. Parents also have the right to appointed counsel
under §262, as do some foster parents.

In a permanent neglect case, the court is guided by
the dual legislative intent to preserve the natural family

but also, where "positive, nurturing parent-child relationships

B " L
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no longer exist," to free children for adoption so that they
will not remain in "unnecessarily protracted” foster care
[§§384-b (1) (a) and (b)]. The court must consider all these
factors: (1) the respective rights and claims of natural
parents and foster parents, (2) the best interest of the child,
(3) the duty of the parents to maintain continued contact
with the child and plan for the future, (4) the duty of the
child care agency to make "diligent efforts +to encourage and
strengthen the parental relationship" [§384-b (7 (a)], and

(5) legislative policy supporting the right of the child to

a permanent home.

The case iaw reveals that the task of reconciling these
various and often conflicting principles is not easy. For
example, the courts have held the agency's "diligent efforts"
up to increasing scrutiny, but even where the agency has clearly
failed in its obligations, the child's best interest may be
found to require termination after prolonged separation £from

the parents. Cf., Matter of Leon RR, 48 N.Y.2d 117, 421 N.Y.S.2d4

863 (1979); Matter of Sanjivini X., 47 N.Y.2d 374, 418 N.Y.S.2d

339 (19795. While most of the recent legislative changes i
the foster care system are intended to further general public
policy to achieve permanency for each child in the shortest

time possible, the case law on termination reflects the
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complexity of countervailing factors in particular circumstances.

The recent Court of Appeals decision in Matter of Hime Y.

(2/24/81) reversed a termination order based on the mother's
mental illness because "no professional opinion was offered
that the mother would be unable for the foreseeable future

properly to care for Hime." But the dissenting opinion by

Judge Wachtler objects, "... the statutory goal of providing

permanent homes for children whose parents' mental condition
renders them unfit to raise them now or in the foreseeable
future ... should not be frustrated simply because an expert
witness suggests a vague possibility that the parent might at
some date in the future, perhaps the distant future, recover...."
The dilemma of the Hime decision is typical of the kinds of

conflict with which the Family Court is confronted in termi-

nation cases.
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ARTICLE 6: PART 3

Under Part 3 of Article 6, the issue of custody in
habeas corpus proceedings or matrimonial cases was originally
limited to those cases referred from Supreme Court. Cases
were to be referred so that the Family Court's particular
sensitivity to family issues could be utilized. Two major
changes have occurred since 1962. 1In 1976, respondents in
custody cases were provided with counsel [Family Court Act
§262] , and in 1978, Family Court jurisdiction was extended
to include original jurisdiction ovei habeas corpus proceed-
ings. Litigation concerning concurrent jurisdiction with

Supreme Court continues. For example, in Bartlett v. Hollen-

beck, 100 Misc.2d 748, 420 N.Y.S.2d 140 (1879), it was held
that the grant of original jurisdiction does not authorize
Family Court to modify a previous order of Supreme Court.
Thus, while the nature of Family Court's jurisdiction was
expanded, the limitations of its power are still being tested.
There are a number of trends in the custody area that
may continue to affect Family Court, which are presently under

debate by those in the field:
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1. The standard for determining custody and visitation.

The "best interests of the child" has been the guiding

principle since 1925. Finlay v. Finlay, 240 N.Y. 429. How-

ever, the meaning of the phrase is in a constant state of
flux. For example, the maternal preference referred to as
"the tender years doctrine" has been replaced by a "compara-
tive fitness standard" in contests between'natural parents.

(See, Salk v. Salk, 393 N.Y.S.2d 841 (1971).) Should we

define the—term "best interests"? How does the best inter-
ests test apply to visitation? (See, the recent Court of

Appeals case of Weiss v. Weiss, N.Y.2d (1981).)

There is also a trend in our courts toward granting
joint custody. The Court of Appeals, however, has held it
would not affirm a joint custody award where the parties are

antagonistic. [Braiman v. Braiman, 44 N.Y.2d 584, 407 N.Y¥.S.2d

449 (1978); Perotti v. Perotti, 355 N.Y.S.2d 68; Woicik wv.

Woicik, 321 N.Y.S.2d 5 (1971).]

2. Counsel.

Under §249, as amended in 1976, the Family Court is
empowered to appoint a law guardian for the child in any pro-
ceeding under the Family Court Act. Pursuant to this section,

a law guardian was appointed to represent a child in a divorce
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proceeding where custody was in dispute. Borkowski v.

Borkowski, 90 Misc.2d 957, 396 N.Y.S5.2d 962 (Sup. Ct. Steuben
Co. 1977). The issue of appointment of counsel for children

in all custody cases is a hotly debated one.

3. Child's Preference.

How far does the court have to go in considering a

child's wishes? Hambleton v. Palmer, 27 A.D.2d 978, 278

N.Y.S5.2d 700 (4th Dept. 1967), held that it may be improper
for the court to make a custody determination without making
any effort to determine the desires of the child. For the

opposite holding, see, Matter of J Children, 377 N.Y.S.2d 530.

Under what circumstances should the child be questioned? 1In

chambers? On the stand? Privately? With counsel present?

4. Professional participation.

Questions concerning the role of psychiatrists, psy-
chologists, and social workers in resolving custody disputes
continues to be central, e.g., California has instituted

panels of experts to help resolve disputed cases.

Other changes in Article 6 have been the addition of
the right of the court to grant an order of protection and

the passage of the Uniform Child Custody Jurisdiction Act,

et s
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effective in New York September 1978 as Article 5A of the
Domestic Relations Law. The Uniform Child Custody Jurisdic-
tion Act was passed to help avoid jurisdictional competition
with foreign jurisdictions.

It should also be noted that, because of the enormous

rise 1n the divorce rate and the changes in social relations,

custody will continue to be a crucial issue.
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ARTICLE 7

The changes that have taken place in the nature of
Family Court proceedings for delinquency and PINS are so
numerous and so complex that they can only be summarized in
broad outline for purposes of this study. Article 7 will
be discussed under three headings: changes in delinquency
proceedings from 1962 to 1976; changes in delinguency pro-

ceedings resulting from the legislation of 1976 and 1978: and

PINS.

I. Delinquency: 1962-1976

Early in the history of the juvenile
court movement, there was agreement that
juvenile delinguency proceedings should be
"civil" , not "criminal." This agreement
was based on a sense of a child's exuberance
and vitality and the stress of the early
years of life. The restraints and disciplines
of adulthood have not yet been established.
The possibilities of change are seemingly
great. And so the decision was made to avoid
a criminal conviction for the young and to
shape the law and provide a court to guide
and supervise, rather than punish, children
in trouble.

The Committee adheres to that decision.
It finds, however, that an "adjudication of
delinquency" as a practical matter may have
a damaging effect on a child and on his career
as a citizen. Indeed, the common understanding
is that such an adjudication involves a youth
who commits crimes and requires supervision,
treatment or commitment. The Committee also

~
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adjudication is substantiall

bower of a criminal court on
crime”. ...

[Joint Legislative Committee,
pP. 6.]

the

to apply only to

Violations of the Penal Law. Other juvenile misconduct pre-

Viously covered by the law of delinquency wWas now redefined

under the i
new category of "person in need of supervision."

But the Family Court's jurisdiction over delinquency was

narrowed further by the definition of a delinguent as a

juvenil " I isi
Jj € who "requires Supervision, treatment Or confinement"

[§712]. 7This requirement wasg

-+« designed to focu
for such Proceedings
Serve as a way of con

s'attention on the reason
in the Family Court, and
serving its energies.

The Famil
resort. Its e

be reserved fo

y Cogrt is essentially a last
nerg}es and processes should
r children requiring official
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With this in mind, the Committee concluded

that thg Family Court shouldhaveappropriate
powers in proper cases....

[Joint Legislative Committee,
p. 8.]

Among the "appropriate powers" of the court were the

following:

e I? may suspend judgment, using the pProcess
of.adjudication as a device for influencing the
child and his family. 1t may place him in g
more suitable environment. It may use its pro-
baﬁlon service as an instrument of education,
guidance and supervision. It may enter an order
of protection. 1In stated circumstances, it may
use its power of commitment.

[Joint Legislative Committee,
Pp. 8-9.]

If the Committee intended the court to have broad disg-

cretion in determining disposition, it also recognized the

need for fair procedure in both adjudication and disposition.

The Purpose clause of Article 7, §711, stated "[tlhe purpose

of this article is to pProvide a due process of law (a) for

considering a claim that a person is a juvenile delinquent or

.«
s — ’~=""—‘! T
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a person in need of supervision and (b) for devising an appro-
priate order of disposition...." The Committee's Comment to

§711 cited People v. Lewis, 260 N.Y. 171 (1932) as indicating

that not all of the constitutional require-
ments of a "criminal trial" hecessarily apply
to a "civil proceeding" involving juvenile
delinquency. The practical result is that
the Legislature has wide discretion in pre-
scribing the processes of law in this area.
This section expresses a legislative deter-
mination to provide a due process of law and
recognizes the role of the courts in review-
ing under the constitution the "dueness" of
the process thus provided.

[Joint Legislative Committee,
p. 100.]
In 1966, four years after the new Family Court Act
was passed, the Court of Appeals re-examined the conclusion

in People v. Lewis, that a juvenile delinquency proceeding

is civil rather than criminal. Citing in particular the "due
proceés" provision of the Purpose clause (§711), the "notice
of rights" provisions of §741, and the report of the Joint
Legislative Coﬁmittee, the court ruled that the legislature

in 1962 had effectively rejected People v. Lewis, and that

a juvenile delinquency proceeding is at least quasi-criminal

in nature. Matter of Gregory W., 19 N.Y.2d 55, 277 N.Y.s.24
675 (1966).
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From its inception, the Family Court Act provided

! Two subsequent U.S. Supreme Court decisions helped
a higher standard of due process in the adjudication of |

define the scope of due pProcess in the Family Court. The
delinquency than many other juvenile courts in the country.

first, In re Winship, 397 U.S. 358 (1970) , addressed the New
The U.S. Supreme Court decision in In re Gault, 387 U.S. 1

York statute directly, and found unconstitutional its provi-
(1967) , noted that New York's statute provided the four

1 sion for adjudication upon a preponderance of the evidence.
basic constitutional rights it identified as essential to |

The Supreme Court ruled that "proof beyond a reasonable
due process in juvenile delinguency proceedings: the right

doubt" was the required standard. The second, McKeiver v.
to notice of charges and time to prepare for trial, the

. Pennsylvania, 403 U.S. 528 (1971), held that a full adversarial
right to counsel, the right to confront and cross-examine § -

pbrocess was not required in order to provide "fundamental
witnesses, and the right to remain silent.

fairness," and therefore juveniles did not have the consti-
The broad statements in Gregory W. and Gault about

) tutional right to a jury trial. The Court explained that it
the nature of delinguency proceedings laid the foundation

did not wish to dispense entirely with "the idealisti ros-
for many later refinements of the meaning of "due process" ° Y Ny o pres

: pect of an intimate, informal Protective proceeding" that
in juvenile court. |
marked the distinctive purpose of juvenile courts.
In the years 1962-1976, the major changes in the law
of delinquency in Neov York resulted from the rapid develop-
: ment of case law dealing with the rights of accused delin-
E quents to due process and fair treatment. Much of this liti-
I gation came about as a consequence of the drafters' provision
for counsel and law guardians in delinquency proceedings.
While the Joint Legislative Committee declared "that counsel is

often indispensable to a practical realization of due preocess

of law" [p. 44], Douglas Besharov notes an "underlying

S
W

’
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ambivalence" about the role of the law guardian, "which sought

Committee's view, while a due process of law
should be used in the Family Court, criminal
powers and procedures would be inconsistent
with the proper development of the Family

a Court, during its formative period, as a
special agency for the care and protection
of the young and the preservation of the fam-
ily.

to marry the dual concerns of due process and the child's

best interest." Neverthless, Besharov writes,

... many attorneys fulfilling the role of Law
Guardian have pushed ... for the fullest pos-
sible recognition of the legal rights of the
young. They have fought with all their pro-
fessional skills and energy to prevent an
adjudication against their young clients

on the grounds that nothing in the Family . .
Court practice relieves an attorney of his pro- In 1970, the Court of Appeals held that the Code of
fessional, ethical, and personal obligations
under the code of professional responsibility
to "represent a client zealously within the
bounds of law...."

[Joint Legislative Committee,
P. 2.]

Criminal Procedure (predecessor to the Criminal Procedure

Law) did not apply in delinquency proceedings. In re Daniel
For better or worse, the adversarial Richard D., 27 N.Y.2d 90, 313 N.Y.S.2d 704 (1970), cert.
nature of Family Court proceedings has increased T -
anq peen accentuated beyond gnythlng the denied, 403 U.S. 926 (1971). 1In fact, however, even by 1970,
original drafters ... probably contemplated. -

. and certainly by the mid-1970's, many rules of procedure from
[Practice Commentary, §241,

pp. 158-59.] the Criminal Procedure Law had been incorporated into delin-

. . . . ] guency practice. Writing in 1975, Besharov summarized and
In 1962, the Joint Legislative Committee had decided

. . s e s . evaluated the cumulative effects of the case law on delinquency:
not to give criminal jurisdiction to the new Family Court

in part because it wished to avoid the need for full formal As a result, except for a certain degree

of formality, the absence of certain types

of pre-trial proceedings (including grand jury

proceedings and pre-trial suppression proceed-

. ) ings), and the absence of trial by jury, pro-
The Committee concluded that it would be ceedings under Article 7 are in many ways iden-—

unwise, at this time, to give the Family Court tical to adult criminal court proceedings.

the extensive powers given the criminal courts This is, of course, a substantial evolution

under the Penal Law of the State of New York. from the practice under the Family Court Act
This would also introduce the technical require- when it was first enacted, but it is in no way

ments of the Code of Criminal Procedure. In the ) ‘ contrary to the spirit of the Act. Indeed,
the Act and the spirit behind it have in many

criminal procedure.

s,
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ways encouraged and nurtured these develop-
ments. The effect of this evolutionary change

Juveniles are entitled to Miranda warnings. In re
has been an adjudicatory process that more
nearly insures that the juvenile respondent's f Jose R., 35 A.D.2d 972, 317 N.Y.5.2d 933 (2nd Dept. 1970);
procedural and constitutional rights are pro- i
tected. In re Aaron D., 30 A.D.2d 183, 290 N.Y.S.2d 935 (1st Dept. 1968).
[Practice Commentary, §711, A heavy burden falls upon the state to show that a
p. 551.1]
juvenile has knowingly and willingly waived the right to
The following are highlights of case law that signifi- : " counsel. In re Lawrence S., 29 N.Y.2d 206, 325 N.Y.8.2d
cantly altered delinquency proceedings from the provisions ) 921 (1971); In re Paul H., 47 A.D.2d 853, 365 N.Y.S.2d 900
drafted in 1962. It is notable that most of these decisions ! (2nd Dept. 1975).

address issues arising between arrest and adjudication, and The U.S. Supreme Court decisions in U.S. v. Wade,

do not narrow or rigidify the court's broad powers of dis- : 388 U.S. 218 (1966) and Gilbert v. California, 388 U.S. 263

position, which many commentators see as the heart of the (1966) , dealing with standards for out-of-court identification

juvenile court's special responsibilities to provide super- procedures, apply to delinquency proceedings. In re William

vision, treatment, and guidance in accordance with each child's D., 36 A.D.2d 970, 321 N.Y.S.2d 510 (2nd Dept. 1971).

needs and best interest.

A juvenile is entitled to voir dire suppression hearings.

| In re James H., 34 N.Y.2d 814, 359 N.Y.S.2d 48 (1974); In re
k k k k Kk k k Kk %k Kk %k %k %k k Kk k * *k * i

Robert P., 40 A.D.2d 638, 336 N.Y.S.2d 212 (1lst Dept. 1972);

In re Gary C., 42 A.D.2d 704, 346 N.Y.S.2d4 276 (2nd Dept. 1973).

Juveniles are protected by the same constitutional

1 No finding of delinguency is permisgible on the basis
standards for arrest and search and seizure that apply to ?

of unsworn and uncorroborated evidence given by a child under
adults. The exclusionary rules of the Criminal Procedure Law

twelve years of age. In re Wade H., 41 A.D.2d 817, 342 N.Y.s.2d

apply to juveniles in delinquency proceedings. In re Irving S.,

696 (lst Dept. 1973); In re Steven B., supra. No finding of

36 A.D.2d 642, 314 N.Y.5.2d 752 (2nd Dept. 1972};:; In re Steven

N delinguency is permissible on the basis of the uncorroborated
B., 30 A.D.2d 442, 293 N.Y.S.2d 946 (lst Dept. 1968).

2
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testimony of an accomplice. Matter of Lance S., 51 A.D.24

1057, 382 N.Y.S5.2d 97 (2nd Dept. 1976); In re William L.,

41 A.D.2d 674, 340 N.Y¥.S.2d 1001 (2nd Dept. 1973).
The same standards apply to juveniles in a determination
of competency to stand trial that apply to adults. People

ex rel. Thorpe v. Clark, 62 A.D.24 216, 403 N.Y.5.2d4 910

(2nd Dept. 1978); Matter of John Y., 36 A.D.2d 790, 319 N.Y.S.2d

216 (3rd Dept. 1971).

The reasonable doubt standard is retroactive. Ivan

V. v. City of New York, 407 U.S. 203 (1972).

Youths placed in juvenile facilities have a consti-
tutional right to rehabilitative treatment. (This was a
class action suit enjoining the use of isolation, physical
restraints, and tranquilizers for punitive purposes in a

state training school.) Pena et al. v. N.Y. State Division

for Youth, 419 F. Supp. 203 (S.D.N.Y., 1976).
A juvenile has the right to notice and a hearing in

a proceeding to extend placement. People ex rel. Arthur F.

v. Hill, 29 N.Y.2d 17, 323 N.Y.S.2d 426 (1971).
A juvenile on parcle (in "aftercare") from the Division
for Youth is entitled to counsel and a hearing prior to revo-

cation of parole. People ex rel. Silbert (Anthony R.) v.

Cohen, 29 N.Y.2d 12, 323 N.Y.S.2d 24 422 (1971).
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ITI. Legislation on Delinquency: 1976 and 1978

Although case law on delinquency continued to evolve
after 1976, the most significant changes from that date
resulted from two legislative enactmentg: the Juvenile Jus-
tice Reform Act (L.1976, C.878) and the juvenile offender

law (L.1978, C.481).
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The Juvenile Justice Reform Act was one of a package
of bills enacted in 1976 to strengthen the juvenile justice
system in face of the apparent increased incidence and serious-
ness of juvenile crime. The legislation was very complicated:
Barsky and Gottfried list thirty-four separate amendments to
the Family Court Act, Executive Law, Mental Hygiene Law, Edu-

cation Law, and others simply by way of introduction. [Supple-

mentary Practice Commentaries, 1976, Preceding §711, pp. 266-67.]

The 1976 Act, as subsequently amended, may be summar-
ized as follows:

(1) The addition of "the need for protection of the
community" as one of the purposes of Article 7, along with
"the needs and best interests" of the child [§711]. The
legislation specifically requires that the court take both
factors into consideration in all delinquency proceedings.
"[Tlhe legislation ... reflects a belief that neither set of
needs can be served unless they are both served" [Supplemen-
tary Practice Commentaries, 1976, §711, p. 269]. Significantly,
earlier that same year, the Court of Appeals had upheld the
constitutionality of preventive detention of juveniles, cit-
ing the need both to protect the community and to shelter

children. People ex rel. Wayburn v. Schupf, 39 N.Y.2d 682,

385 N.Y.S.2d4 518 (197s6).
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(2) The definition of "designated felony acts." The
legislature categorized certain serious felonies (generally
those involving violence) as "designated felonies" when com-
mitted by children of fourteen or fifteen years of age, or
in some cases, thirteen years of age. The category also
included certain repeat offenses, for.example, any felony
offense by a juvenile previously adjudicated for two prior -
acts that would, if committed by an adult, constitute felonies.
Juveniles charged with designated felonies may not be adjusted
at intake without the written approval of a judge, and in
some cases, of the prosecution counsel. Designated felonies
may be prosecuted by the district attorney. A "designated
felony part" was established in the New York City Family Court,
and elseviinre proceedings involving designated felonies take
bPrecedence over every other matter except Article 10.

(3) "Restrictive placement" after adjudication for
certain designated felonies. The court is authorized to order
restrictive placement, after a probation investigation and
diagnostic assessment, which, depending upon the offense and
the juvenile's age, results in successive minimum periods of
"secure" and "non-secure" confinement and intensive supervision.

Such placements may be extended, in certain cases, up to the
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juvenile's twenty-first birthday. The discretion of the
Division for Youth to release a juvenile from a restrictive
placement is limited. Under the pre-1976 statute, most place-
ments were limited to eighteen months, subject to one-year
extensions up to the child's eighteenth birthday, and DFY had
considerable discretion to transfer or release juveniles from
its various facilities ang programs.* These original provi-
sions, with some ‘additional restrictions on agency discretion,
still apply in delinguency cases other than designated felonies.
(The 1962 Act did contain Provision for commitment of certain
adjudicated fiféeen—year-olds for periods up to three yvears,
but it was seldom- used, and in 1976 it was repealed. )

(4) & tightening of procedure and accountability
throughout delinguency proceedings, including numerous pro-
visions that the court place on the record the reasons for
its decisions (for example, in ordering detention, granting
adjournments, and ordering restrictive placement). The same
judge is required to preside throughout a case, including post-
disposition hearings, and the counsel presenting the petition
must receive notice of and may participate in dispositional

hearings. These and other similar provisions are intended to

* In the early years of the Family Court, judges often selected
specific facilities for placement. Later, DFY assumed that
function. There have been a number of recent cases in which
Family Court judges have claimed the authority to select a.
pPlacement rather than leave the matter to the discretion of
DFY. The issue is still unresolved.
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assure that determinations in delinguency pProceedings are made
on the basis of complete information and with the participa-
tion of the individuals most familiar with the facts and cir-
cumstances of each case.

Barsky and Gottfried characterize the goals of the
1976 legislation and its effects upon the nature of Article 7

as follows:

A common theme of this program is account-
ability and responsibility -- for the juvenile
and for the agencies and individuals who make up
the juvenile justice system.

All too many juveniles who get into ,
trouble -- even those who commit violent crimes --
have not been helped, treated or punished. Our
System may repeatedly ignore their misconduct.

At the same time, the system often over~reacts
to minor offenses, Creating hostility that
breeds violence.

«-+ This legislation is aimed at making
juveniles more reasonably accountable and respon-
sible for their conduct in two basic ways. The
first is to broaden the range of dispositional
alternatives available, to enable the system to
respond more appropriately to different kinds
of youngsters. The second way is to strengthen
Erocedures and control within the system. This
is hoped to be achieved in part by improving
accountability of and decision-making by those
within the system.

This legislation cannot be characterized
simply as taking a "rehabilitattion" or "treat-
ment" approach,. a "punishment” approach, or a
"quarantine" approach. There are, instead, ele-
ments of various theories of juvenile justice
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incorporated in it. Certainly, the legis-
lation reflects rehabilitative thinking, as
demonstrated by the requirements for deter-
mining need for a restrictive placement and
for services to be provided in secure facil-
ities. Equally certain, most juveniles will
regard their secure or prolonged confinement,
or their work for restitution or public ser-
vice, at least initially, as punishment. It
is hoped that they will come to think society
takes them and their conduct seriously. And
even if rehabilitation and punishment are not
effective, the legislation is-designed to
remove certain youngsters from the community,
in appropriate cases, for sufficient time

for them to mature and develop some self-
control in a setting that is as benign and
helpful as possible.

[Supplementary Practice Commen-
taries, 1976, Preceding §711,
pPp. 267-68.]

However, there are those who do not agree with Barsky
and Gottfried's conclusion that "the 1976 legislation does:
not represent an attempt to radically alter the theory or
purpose of the juvenile justice system" [p. 268]. Arguably,
the explicit provision of protection of the community as a
purpose of Article 7 co-equal to the needs and best interest
of the child does represent a major departure from the 1962
Act. This, combined with the mandatory secure confinerant
provisions of a restrictive placement, has been interpreted

by some experts as a significant retreat from the open-ended
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dispositional discretion and the supervision and treatment
purposes of the 1962 statute. On the other hand, treatment
still remains an essential purpose of Article 7 and was con-
sidered so in the 1976 amendments. These provide that the
court take into account, in deciding whether to order a
restrictive placement, such factors as the respondent's
needs and best interest, record and background, and the
nature of the offense, including whether anyone was injured
(§753-a). (Also to be considered: the community's need
for protection and the age and physical condition of the victim.)
There were new provisions for the placement and transfer of
juveniles to mental health facilities (§§753-a and 760), and
amendments to the Mental Health, Education, and Executive
Laws regarding services for children in DFY facilities and
private agencies.

In passing the Juvenile Justice Reform Act of 1976
and its later amendments, the legislature rejected proposals
for moving the "worst" juvenile offenders out of Family Court
and into the adult criminal justice system. The "tougher"
dispositional options of the 1976 legislation were intended
to address these offenders in particular. But in the Summer

of 1978, following a public furor over a series of especially
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vicious murders committed by juveniles, a special session of
the legislature passed the Governor's Crime Package Bill,
‘which made fourteen- and fifteen-year-olds criminally respon-
sible for more than a dozen crimes (including various degrees
of murder, rape, arson, and burglary) and thirteen-year-olds
for murder.

The "JO" law is an amendment to the Penal Law and the
Criminal Procedure Law, not the Family Court Act, and though
it affects juveniles, it does not directly affect the juvenile
court. A juvenile arrested as a JO moves through the édult
criminal justice system unless he is referred back to the
Family Court at one of a number of points, from screening by
the district attorney's office through trial and under some
circumstances even after sentencing.

The main purpose of the JO law was not so much to try
juveniles in the criminal courts (where in fact they have the
additional benefits of the full Criminal Procedure Law and
right to a jury trial) as to obtain the longer sentences
available in the adult system. Whereas an adjudicated desig-
nated felon can be held only until he is twenty-one years
old, a juvenile offender can be sentenced to a term past his

twenty-first birthday. (Sentenced JO's are sent to juvenile

e e
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facilities, however, the same secure facilities in which
designated felons and other delingquents are placed.)

The impact of the JO law on the juvenile justice sys-
tem has not been great in the sense that severe offenses
have in some way been taken out of the Family Court. In
fact, well over half of the nearly 2,500 JO arrests in the
first eighteen months were dismissed, not prosecuted, or
removed to Family Court before indictment, and about another
25% were removed to Family Court from Supreme Court for
disposition [DCJS Study, 1980]. But with the enactment of
the JO law, New York's juvenile justice system became what
some observers cite as the harshest in the nation. This is
due largely to two points on which New York law stands in
sharp contrast to the laws of other states. First, New York
has the lowest age limit for juvenile court jurisdiction.
Only three other states end juvenile jurisdiction after fif-
teen years of age, whereas the great majority of states
(thirty-seven) end jurisdiction after seventeen years of age.
Second, New York is the only state in which juveniles charged
with the most serious offenses are waived from the adult

criminal courts "down" to the Family Court. Everywhere else,
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serious offenders are waived "up" from the juvenile to the
adult courts. Thus, in New York all sixteen-year-olds and

a certain number of thirteen-, fourteen-, and fifteen-year-
olds are subject to the original jurisdiction of the crim-
inal courts, whereas in most other states, they would still
fall within the original jurisdiction of the juvenile courts.

Therefore, while the JO law, which was explicitly

punitive in intent, might not have lessened the "treatment"
orientation of the Family Court itself, the laws of New York
State clearly reflect the view that some juvenile lawbreakers

should not be treated, but rather should be punished (or at

least incapacitated).

ITI. PINS

The Joint Legislative Committee carved the new cate-
gory of person-in-need-of-supervision (PINS) out of the former
categories of delinquency and neglect. Its reasons for differ-—
entiating PINS from neglect are described in the section on
Article 10. 1Its reasons for differentiating PINS from delin-
quency and the purpose of PINS jurisdiction were described

as follows:

"Person in need of supervision" is defined
by the Committee as "a male less than sixteen
years of age and a female less than eighteen
vears of age who is incorrigible, ungovernable
or habitually disobedient and beyond the law-
ful control of parent or other lawful authority,
and requires supervision or treatment."

Avoiding stigma. "Juvenile delinguent" is
now a term of disapproval. The judges of the
Children's Court and the Domestic Relations
Court of course are aware of this and also
aware that government officials and private
employers often learn of an adjudication of
delinquency. Some judges are therefore reluc-
tant to make such an adjudication in the
absence of conduct violating the Penal Law.

In some cases, however, they feel compelled
to do so when they conclude that supervision

is necessary for the proper development of the
child.... '

+«. The Committee therefore proposes to

retain, but redefine, the category of juvenile
delinquency and add the new category of person
in need of supervision. Though there is no
certainty about these judgments, th2 Committee
expects that this pattern will reduce the
instances of stigma and at the same time permit
the court to use appropriate resources in deal-

ing with persons in need of Supervision.

Defining powers. With the introduction of
the new category of person in need of super-
vision, the proposed legislation defines the
powers of the police and the courts in relation
to the specific circumstances involved. An
alleged juvenile delinquent may be taken into
custody without court order under stated cir-
cumstances; a person assertedly in need of
supervision may not. An alleged juvenile

" delinquent may be placed in detention pending

the filing of a petition or after one has been
filed; a person assertedly in need of supervision
may not. The draft authorizes a commitment only
on an adjudication of juvenile delinquency.

59.
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Power of commitment

The decision not to authorize a commitment
in the case of a person in need of supervision
is an important element of ths statutory pat-
tern. Any commitment -- whether "civil" or
"criminal", whether assertedly for "punitive"
or "rehabilitative" purposes -- involves a
grave interference with personal liberty and is
justified only by urgent reason.

This urgent reason has not been shown in
the instance covered by the statutory defini-
tion of "person in need of supervision". If
the need for supervision is the result of

. improper guradianship, the law of neglect
applies and a placement may be made under the
conditions specified in that law....

There is a second reason for this decision.
The Committee has been advised by many persons
that existing facilities for children are not
wholly satisfactory. Demands on limited space,
staff and facilities have increased with the
rapid expansion of our young population since
the end of World War II. Under normal circum-
stances, institutionalization presents diffi-
culties. With increased demand not fully met,
it becomes even more difficult to realize not
in theory, but in practice, the asserted pur-
poses of commitment in these cases. These
facts, in the Committee's judgment, make it
even more difficult to justify a commitment
in the absence of delinquency as defined here.

[Joint Legislative Committee,
Pp. 6-8.]

The Committee's PINS and neglect categories also

incorporated much of the conduct previously within the juris-
diction of New York City's Girls' Term Court. This court was

abolished and much of its jurisdiction transferred to the new

Family Court.
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Thirteen years later, Douglas Besharov argued that

some of the Committe's assumptions "have not been borne outb

by experience."

- .- They assumed that PINS behavior evi-
denced less serious emotional and social prob-
lems than delinguent ("criminal") behavior.
They saw PINS behavior as a precursor to delin-
quent behavior and they expected that early,

remedial treatment would prevent the incipient
delinquency....

However, many observers of the Family
Court ... have come to see that a large propor-
tion of PINS children have more intense emo-
tional and behavioral problems than delinquent
children who may have committed a single crim-
inal act or a series of minor criminal acts....

The truth of the matter is that there are

no clear dividing lines between delinquent and
PINS children....

[Practice Commentary §712
PpP. 564-65.]
Besharov also commented on stigma attaching to the
"PINS" label only a short time after the term was invented
precisely in order to avoid the stigmatization of children
[p. 556].
In 1972, the Court of Appeals ruled unconstitutional
the age distinction between boys and girls in the definition

of PINS. 1In re Patricia A., 31 N.Y.2d4 83, 335 N.Y.S.2d 33 (1972).

e e e
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However, the legislature still has not changed the statutory
language, and there is continuing debate whether to set the
upper age limit for both sexes at sixteen, seventeen, or
eighteen years of age. 1In practice, no PINS petitions are
filed for girls over sixteen years of age. (The Joint Legis-
lative Committee itself had lowered the age of jurisdiction
over girls from twenty-one to eighteen years of age, with

no thought of equal protection, but kecause eighteen was ﬁhe
age of consent and "a young woman should be free to exercise
a considerable discreticn in shaping her life so long as she
complies with the law of the land" [p. 13].)

The definition of PINS jurisdiction has been little
changed or clarified since 1962. 1In 1970, the ground of
habitual truancy was replaced by a reference to the atten-
dance requirements of the Educatioa Law, and in 1977, a new
provision was added whereby a violation of Penal Law §221.05
(unlawful possession of marijuana) may be the basis of a PINS
petition. Otherwise, case law has established that a course
of conduct rather than a single act is required to show incor-

rigibility. In re Raymond 0., 31 N.Y.2d4 730, 338 N.Y.S.24

105 (1972); In re David W., 28 N.Y.2d 589, 319 N.Y.S.2d4 845

(1971). Beyond this, no changes have occurred in the statute

or through case law to satisfy criticisms that the PINS
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definition is vague and overbroad, and constitutional chal-

lenges on those grounds have failed. Tomasita N. v. City of

New York, 30 N.Y.24 927, 335 N.Y.S.2d 683, appeal dismissed

sSub nom. In re Negron, 409 U.S. 1052 (1972); Mercado V. Rocke-

feller, 502 F.24 666 (2nd Cir. 1974), cert. denied, 420 uU.sg.
925 (1975).

The Court of Appeals in In rYe Iris R., 33 N.Y.2d 987,

353 N.Y.S.2d 743 (1974) applied the Winship standard of proof
beyond a reasonable doubt to PINS adjudications.

The Joint Legislative Committee was strongly opposed
to the detention or commitment of PINS, which would have
been prohibited by its 1962 draft Family Court Act. But
the ban on detention was never implemented, and a new §720
enacted in 1973 codified existing practices regarding the pre-
adjudication and pre-placement detention of both PINS and
delinquents. Section 720 reflects the growing concern over
the detention of juveniles in adult jails, a practice subse-
quently forbidden under the Juvenile Justice and Delinquency
Prevention Act of 1974 (Public Law 93-415, 42 U.S.C.A. §5601,
et seg.) as a condition of eligibility for federal funds.
The same federal statute requires that PINS,_both before and

after adjudication, be kept out of juvenile detention or
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correctional facilities and held in non-secure shelter facil-
ities, a mandate which is spurring current efforts towards
the deinstitutionalization of PINS.

Case law in New York has also dealt with the issue

of PINS placements. In re Ellery C., 32 N.Y.24d 588, 347 N.Y.S.2d

51 (1973), and In re Lavette M., 35 N.Y.2d 136, 359 N.v.s.2d

20 (1974), prohibited the placement of PINS in state training
schools containing delinquents. But the court in Lavette
emphasized the treatment purpose of PINS diépositions by
allowing placement in an all-PINS training school absent a
clear showing that“the treatment provided would be inadequate.
It further defined a right of individualized treatment as
inciuding the requirement of an initial diagnosis and periodic

reassessment of the child's needs. 1In Martarella v. Kelley,

359 F. Supp. 478 (S.D.N.Y. 1973), the court ruled that holding
a PINS in placement for more than thirty days without treatment

constitutes cruel and unusual punishment.

65.
ARTICLE 8

It was the original purpose of the legislature to
give Family Court jurisdiction over "disorderly conduct and

assaults in the family," thereby providing a civil forum for such

offenses. The idea was to replace the penal approach with a
civil proceeding. Family Court was not given criminal juris-
diction, although family oi7fenses were transferred from a
criminal forum [Joint Legislative Committee, p. 19}. The

following was the basis fo the Committee's decision:

Findings

Most family offense cases currently
involve assault and disorderly conduct charges
by wives against husbands. The wife's purpose
in bringing the charge is rarely to secure a
criminal conviction. Each case is somewhat
different, but three patterns tend to emerge:

Some wives despair of salvaging their mar-
riage. They seek to use the threat of criminal
prosecution to compel the husband to leave
home. Their main purpose is to secure protec=
tion, support, and custody of children --

matters that are beyond the formal powers of
criminal courts.

Others (normally married less than five
years) treat the assault or disorderly conduct
as a sign of trouble in their marriage. They
turn to the court to obtain assistance in
resolving the underlying difficulty. Hence,
their main purpose is a form of conciliation.
The criminal charge in these cases is thus
essentially a means for invoking the court's
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jurisdiction, though it is said that the pos-
sibility of criminal prosecution deters hus-
bands from continuing to beat their wives
while the conciliation procedures are used.

In the third group are those who have been
married for more than five years and who are
prepared to settle for considerably less than
an ideal existence. The husband works and sup-
ports the family. But, he drinks on weekends
and beats or verbally abuses the wife. The
wife's purpose here is to use the court pro-
ceeding to persuade her husband to stop beating
her and, perhaps, to stop heavy drinking.

Home Term in New York City, which has juris-
diction over such matters, uses Psychiatric and
Alcoholism Clinics in an effort to help.

Proposals

Given the actual purposes that prompt
wives to make "criminal charges" of disorderly
conduct or assault, the Committee concluded
that these concerns should be treated in the
Family Court by means of a civil proceeding.
The aim is not punishment, but practical help.
Depending on the circumstances, this help
may require an order of protection, support
or conciliation. If the Family Court con-
cludes that these processes are inappropriate
in a particular case, it is authorized to
transfer the proceedings to an appropriate
criminal court.

[Joint Legislative Committee,
p. 18 (Emphasis added).]

The comments to §823, establishing the probation intake
service, states that its purpose was "to sift out cases not
requiring judicial action ... while guaranteeing access to a
judge to avoid possible abuses of voluntary informed adjustment

procedure.”
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Article 8 was not revised again until 1977.

In 1977, the case of Bruno v. Codd, 90 Misc.2d 1047,

396 N.Y.S. 974, reversed on technical grounds, 64 A.D.2d

582, 407 N.Y.s.2d 165, aff'd, 47 N.Y.2d 582, 419 N.Y.S.2d 901,
was brought by twelve women Family Court petitioners against
the New York City Police Department for failure to afford

them legal protection under Article 8 of the Family Court Act
and against Family Court clerks for failure to give them

access to the court to obtain orders of protection. The lower
court held that city police owe a duty of protection to bat-
tered wives in the same manner they owe it to any citizen
injured by another's assault, notwithstanding that jurisdic-
tion lies in the Family Court rather than Criminal Court (a
consent decree to this effect was signed by the police in

1978 -- the case as to Family Court was dismissed for failure
to exhaust administrative remedies). Meanwhile, the legis-
lature amended Article 8 (L.1977, C.449), providing for con-
current jurisdiction over family offenses by Family Court and
Criminal Court. Petitioners are to be advised of the following:
there is concurrent jurisdiction over family offenses in both
Family Court and Criminal Court; a Family Court proceeding is
civil and is for the purpose of attempting to keep the family
unit intact; and Criminal Court is to prosecute the offender and

can result in a criminal conviction.
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In 1980, a bill was passed, giving exclusive juris-
diction over first-degree assaults to Criminal Court.
(Domestic Relations Law §252, utso passed in 1977, provides
that the Supreme Court shall entertain an application for an
order of protection in an action for separation, annulment,
or divorce. Divorce actions, however, do not technically
exclude Family Court from jurisdiction over family offenses.)
While the criminal forum was restored in family offense cases,
Family Court's power to punish for a violation was also
increased [§262 -- contempt, possible six months incarceration].
New civil remedies have been added to allow an award of coun-
sel fees to petitioners and empowering a Family Court judge
to order a respondent to attend educational programs concern-
ing battering. ‘

Respondents have been granted the right to assigned
counsel [Family Court Act §262] in all Article 8 proceedings.

The original purpose of Article 8 -- to remove disorderly
conduct and assaults by adult family members from the Criminal
Court -- has been reversed. There are conflicting views
concerning the nature of family offense jurisdiction now.

Some contend that family offenses should only be heard in
Criminal Court; others believe that Family Court, to be an

effective civil forum, should have the power to award damages
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and medical expenses to Petitioners. Still others argue that

criminal jurisdiction should exist in Family Court. Finally,

it is said that Supreme Court should have all civil juris-

diction over support,custody,family offenses, and divorce

so that "marital casesg" could be heard in one forum. A

more deteiled exploration of the various views of the nature
of Family Court's role in family offenses are found in the
Staff Report on Article 8 and the Public Hearings Transcript

and Report, which have been previously distributed to the

Commission.




70
ARTICLE 10

|

In delineating a role for thétnew Family Court with
respect to neglected children, the Joint Legislative Committee
emphasized two major distinctions: first, between the juris-
diction of the court and the responsibilities of social wel-
fare institutions, and second, between the focus and scope
of neglect proceedings on the one hand and of delinquency and
PINS proceedings on the other.

REVISION OF THE LAW
OF NEGLECTED CHILDREN

Scope of proceedings

The Social Welfare Law defines the respon-
sibilities of public welfare officials "to pro-
vide adequately for those unable to maintain
themselves." It also defines the responsibil-
ity of public and duly authorized agencies for
the care and protection of children. By way
of contrast, the law governing neglect pro-
ceedings and thus the role of the new Family
Court is limited to cases in which children
are "neglected", in a legal sense, by their
parents or others legally responsible for their
care.

The Committee found that all interested
persons agreed that parents "neglect" their
children (in a legal sense) when they fail
adequately to supply them with food, clothing,
shelter, education, or medical or surgical
care "though financially able or offered
financial means to do so." They agreed that
if parents were not financially able nor
offered financial means to care for their chil-
dren, the problem should be dealt with adminis-
tratively under the Social Welfare Law rather
than judicially under the Family Court Act.

The Committee found, however,

ested persons di that inter-

sagreed over the extent to

cal needs of life may nevertheless b

cated as "neglected children." b

Some say that

"improper Supervision;" others
from'"a barental pattern of noé
emotional needs;" still others
1S a parental patt ;
for the chilg.®

when he suffers
satisfying his
whenever there
ern of "not properly caring

The Committee concluded +th i
: at these differ-~
Enfgs reflect the Q1versity of practices ander
eliefs in our Society, and that this diversity

Eamily Court's neglect juri

Accordingly, paragraph (ii)

rding of the stat-

gigry definition of "neglected chilg" (Sec:ion
d) refers to a male under Sixteen or fenm 1

under eighteen years of age who "suffers sgrf—

for his care, and requi

Absent serious harm and
: a need for the court'
aid, themattershould not be brought to coigts
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What should be done? There are a large
variety of private and public agencies con-
cerned with the care ang protection of the
young. These include schools, religious insti-
tutions, protective agencies, settlement houses,
and other community groups. If these are
inadequate for any reason the Legislature is

available as a forum for dealing with those prob-
lems directly.

Relation to juvenile delingquency

and person in need of supervision
proceedings

The proposed Family Court Act deals with
neglect proceedings separately from juvenile
delinquencyenuiperson in need of Supervision
proceedings. This arrangement differs from
the arrangement of the Children's Court and
Domestic Relations Court Acts, which with few
exceptions treat these proceedings similarly
and in the same statutory sections. The report
now discusses the arguments advanced for con-
tinuing the current arrangement, analyzes
the focus of each proceedings, and then deg-

cribes the relation between these proceedings
under the new Act.

Argument for continuing current arrangement.
It is said that an adjudication of "neglect" or
"delinquency" is only designed to satisfy a
formal requirement for the assertion of juris-
diction. From that point on, the argument con-
tinues, the nature of the formal adjudication is
of little importance. The central concern
should be to make an order of disposition adapted
to the actual needs of the child. These needs,
it is said, may be identical in the case of
two children, one adjudicated "neglected" and
the other "delinquent", and the new Family Court
should be free to shape its order of disposition
in terms of these needs and without limitations
imposed by the nature of the adjudication.
Hence, the argument concludes that the law govern-
ing both proceedings should be similar and
stated in the same statutory sections.

ey

[

As an example of the asserted need for
similar procedures and powers, those who urge
this view point to children brou ht to court
for "delinquency" who in reality are neglected
by their parents. Some claim that the converse
is also true -- that some children who are
brought to court as "neglected" in actuality
could be adjudicated as "delinquent."

The Committee has considered these argu-
ments. Persuaded that cases of alleged delin-
quency may better be treated as instances of
neglect, it provides that a neglect petition
may be substituted at any stage of a juvenile
delinquency or person-in-need-of-supervision
proceeding. It is not persuaded, however,
that significant numbers of neglect cases may
be treated as cases of delinquency. This
conclusion and others now detailed led the

Committee to deal with the proceedings separ-
ately....

Differences in proceedings. The main
purpose of a neglect proceeding under the pro-
posed legislation is to assure that the home
satisfies at least the minimal requirements of
a suitable place for a child to grow. Only in
grave and urgent circumstances does it author-
ize removal of a child from his home and his
being placed elsewhere.

The main purpose of a juvenile delinquency
proceeding or a person—in—need—of—sgpgrvision
proceeding is the treatment, supervision or
commitment of the child. This of course may
require giving direction to the family by
means of an order of protection: the proposed
legislation authorizes the court to do sO.

But the Committee is persuaded that the dif-
ferences in focus are sufficient to warrant
related differences....

Relevance of person in need of supervision
proceedings. Early proponents of a juvenile court
argued that children who violated the criminal
law should not be tried as criminals, that dve

73.
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recognition should ba given the pep and plas-
ticity of children, and hence that a special
court should be established to deal wi+th them.
To support their proposal, they argued that
juvenile offenders were more like "neglected"
children than "criminals" and should be treated
similarly. As a result, the law of delinguency
was joined to the law of neglect, and there was
a considerable duplication of language in the
two definitions.

Over the years, the statutory pattern was
used by judges who were unwilling to make an
adjudication of delinquency in certain cases
in which they thought the child required offi-
cial supervision. To avoid the unhappy choice
of making an adjudication of delinguency and
retaining jurisdiction or of not making the
adjudicatior and leaving the child unsupervised,
they turned to the law of neglect. This law
gave the court the same powers on an adjudication
of neglect as on an adjudication of delinquency,
but avoided the stigma of delinquency.

These historical considerations need not
be perpetuated. The Committee has introduced
person-in-need-of-supervision proceedings tc
permit the court to act in appropriate circum-
stances without an adjudication of delinquency.
It fully approves the underlying purpose of
Family Court proceedings for children. It also
believes that the proposed statutory arrangementc
of treating neglect and delinquency proceedings
separately serves to clarify the purpose of each
and to permit meaningful distinctions in proce-
dure and powers.

[Joint Legislative Committee,
pp. 13-17.]
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The new act therefore required the courc to hold an

annual hearing to review

every neglect placement. Only upon
a finding of "exceptional circumstanceg" (unsrecified) could

the initial one-year placement be extended.
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greater need in placement situations of reducing the risks of
mistaken judgment™ [p. 16]. However, the problems of exces-—
sively long placements and agency accountability persist to

this day, though they are now seen in the broader context of

the State's foster care policies.
The Committee's intent in the law of neglect is sum-

marized in its proposed purpose clause and the accompanying

comment:

§311. Purpose.

This article is designed to provide a due
process of law for determining whether a child
is neglected and for so regulating a neglected
child's home or, if necessary, removing him

from his home that his needs are properly cared
for.

COMMENT :

This statement of purpose is
new and is designed to recognize a legis-
lative responsibility for attempting to
pProvide a due process of law and a judi-
cial responsibility for determining whether
the process so provided accords with con-
stitutional requirements....
[Joint Legislative Committee,
p. 47.]

As key elements of due process, the Committee provided
(1) a new definition of neglect that eliminated the "excessively

vague language" [pp. 48-49] of the Children's Court and

o
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Domestic Relations Court Acts; (2) judicial review of tempor-
ary removals from parental custody; and (3) the right of both
child and parent to request legal representation.
The probation service was assigned major responsibil-
ities as an arm of the court: for "intake" (to screen out
cases not requiring judicial action), for assisting the court
in determining the need for temporary removal, for preparing
pre-disposition reports, and for post-disposition supervision.
Probation's intake role was designed to limit judicial neglect
pProceedings to the most serious cases. Because a petition could
be initiated by almost any interested person or agency, pro-
bation was made responsible for screening out cases that were
insufficiently founded or could be voluntarily "adjusted"
without the aid of the court. To enhance probation's ability
to adjust cases informally, statements made by any of the
parties at a preliminazy conference would not be admissible as
evidence at an adjudicatory hearing (or prior to conviction
in a criminal court) , in order, said the Joint Committee, "to
éncourage a free conversation by assuring confidentiality" [p. 557.
If probation was seen as one means of ensuring court
intervention "only in situations of serious need ... when

methods of persuasion, informal adjustment, and help have
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failed" [p. 14], the court itself was given the means to
withdraw from situations it found not worthy of judicial
intervention, through a new provision (§351) permitting the
dismissal of a founded petition if +the court's aid is not
required.

In the early years of the new Family Court, the most
important changes in the law of child neglect occurred through
legislation outside the Family Court Act. (In contrast to
some other areas, such as the law of delinquency, the major
structural changes in the law of neglect have been the result
of legislative change rather than case law, with some notable
exceptions, such as the guarantee of counsel for respondents,
described below.) 1In 1964, the State's first child abuse
reporting law was enacted. In subsequent years, the legisla-
ture expanded the legal duty to report. A statewide central
registry for the receipt of child abuse reports was established
in 1966, and local county registries in 1967. The creation
of a professional duty to report and of a network of registries
and records gradually increased the number of child maltreat-

ment allegations coming to probation and to various public and

private agencies (including local departments of social services

and SPCC's). But the system for investigating reports, pro-
viding family services, and preparing cases for judicial pro-

ceedings did not significantly change between 1962 and 1973.
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The Family Court Act provisions for judicial neglect
proceedings were substantially reorganized and revised in
1969 and 1970.

In 1969, following the highly publicized fatal beating
of Roxanne Felumero, the legislature enacted a new article
of the Family Court Act to deal solely and specifically with
child abuse as distinguished from the broad range of neglect
situations encompassed under the existing Article 3. The
new Article 10 defined child abuse as a distinct form of child
m~ltreatment and created special court procedures for handling
such cases. These included the establishment of a special
court child abuse part to ensure speedy hearings, the desig-

nation of the district attorney to represent the child, and

mandatory emergency removal of the child from parental custody.

(The last two provisions were dropped in 1970.)

The awkwardness of separating abuse from neglect both
substantively and procedurally, and the legislature's failure
in 1969 to specify sufficient procedures for abuse hearings,
created serious problems for the court. In 1970, the legis-
lature repealed Aiticle 3 of the original Family Court Act
and consolidated its subject matter with the new Article 10.
This created a single structure for "child protective pro-

ceedings," while maintaining some distinctions between abuse
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and neglect. But the 1970 legislation was more than a simple
recodification: it substantially revised and expanded the
substance of the 1962 act.

For example, the 1970 amendments codified rules of
evidence specifically tailored to the unique difficulties of
proof in child protective cases, in which the principal and
often the only witnesses are likely to be incompetent to

testify. These rules, which include the res ipsa loquitor test,

the abuse of drugs as prima facie evidence, and the abrogation

of the privileges of confidential communication, differ from
ordinary civil practice and from the practice of the Family
Court itself in other kinds of proceedings. The rules of
evidence together with the "preponderance of the evidence"
standard of proof (§1046) are justified by the special duty
of the court in child protective proceedings not only to
determine the present existence of abuse or neglect, but also

to predict its likelihood in the future. (See, In re Daniel c.,

47 A.D.2d 160, 365 N.Y.S.2d 535 (lst Dept., 1975): In re

Baby Boy Santos, 71 Misc.2d 789, 336 N.Y.S.2d 817 (1972); In

're J., 72 Misc.2d 683, 340 N.Y.S.2d 306 (1972).)

Another important change under the 1970 amendments
required the appointment of law guardians for all children who

do not have independent counsel. Previously, under the 1962
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act, the law guardian was appointed only at the child's or
parent's request or on the court's own motion.

The rhetoric and the specific provisions of Article 10,
according to Besharov, focussed the court's attention primarily
on the needs of the child and produced "a natural tendency to
minimize the need to accord to parents the full range of sub-
stantive and procedural safeguards." Thus, he believes, "it
may be no accident that the New York Court of Appeals held
that indigent parents have the right to appointed counsel in
child protective proceedings only after the enactment of
Article 10." [Practice Commentary §1012, p. 367.]

The Court of Appeals ruling (In re B., 30 N.Y.24 352,
334 N.Y.s.2d 133, 285 N.E.2d 288 (1972)) was codified into
§262. In the eyes of some commentators, the resultant emphasis
on parental rights and complexity of contested proceedings
through legal "maneuvers" has created an overly adversarial
atmosphere, which they believe inimical to the court's pur-
pose of protecting the child and assuring "that his needs are
properly met" [Purpose clause, §1011]. Whether or not one
agrees with that judgment, it is evident that the amount of
appellate litigation has increased substantially since respon-

dents have had the right to appointed counsel.

- B 3 "



Neglect Proceedings were always intended to be purely

¢ivil in nature. Their purpose is to provide for the needs

of the child [Purpose clauses §§311 and 1011], as opposed to

the purpose of criminal prosecution for child abuse and neglect,

which is to punish the offending parent. Despite this "non-

punitive" role of the Family Court, the legislature has recog-

nized the potentially Severe consequences to the parents of

judicial intervention in family life, and has attempted to

provide safeguards for the rights and interests of parents.

(See, for example, §322, requiring a court order for a pre-

petition removal, and §328, providing the means for a parent

to secure the child's return, both carried over into Article 10.)

Reviewing the legislative changes since 1962, Besharov points

to

a legislative finding that while the balance
between children's rights and parent's rights
must be weighted in favor of Protecting the
child, legal safeguards can be provided to
protect parental rights without unreasonably
endangering children. Indeed, since In re

B., [supra]l, holding that indigent parents

have the right to appointed counsel, the only
substantial criminal court rights that parents
have not been accorded in Family Court proceed-
ings are (1) the right to a jury, and (2) the
right to proof beyond a reasonable doubt.

[Practice Commentary §1011,
p. 362.]
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After 1970, the most important legislative change
affecting judicial neglect proceedings was the Child Protective
Services Act of 1973 (Social Services Law §§411-428). Thig
statute created in each county a separate public child protec-
tive services (CPS) agency with responsibility to receive and
investigate Yeports of chiilg maltreatment, provide services
for the protection of children and the rehabilitation of
families, determine the need for judicial intervention, and
pPrepare cases for the court. These functions, previously dis-
tributed among various public and private child welfare agenciés
and the probation service, were now centralized in a single
statewide system of agencies devoted solely to child protec-
tive responsibilities under the direct control of the State
Department of Social Services.

The effects of the 1973 statute upon child abuse report-
ing and the delivery of protective services were immediate
and far—reaching. Where fewer than 17,000 reports had been
received by the State between 1964 ang 1973, just under 30,000
were received in 1974 alone, and nearly 52,000 in 1979 [DSS-CPs
1979 Annual Report, pp. 18-191. By law, CPS agencies were

Tequired to investigate each of these cases ang provide ser-

vices where necessary.
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The effects of the 1973 statute upon the court were
more subtle. The only substantial changes in the Family Court
Act necessitated by the establishment of the new CPS agencies
were the limitation of authority to originate a proceeding
to a CPS agency (or a person specifically authorized by the
court) and the assignment to CPS agencies of most of the func-
tions previously carried out by the probation service and
a variety of "authorized agencies." However, despite the
enormous increase in the number of reports and investigations,
the court's caseload did not increase. In fact, just the

opposite occurred:

In the first year after the 1973 amgndmenzi_
..., the number of new child.protectlvg peti
tions decreased by 15%. This n?mber ig
startling because it occurred at the l?ied
when the statewide total numbef of repg.f_
cases. ... increased by over 25%. The.lg
ference results from the fac? ?hat ch; .
protective agencies, the re01p1ent§ of :Eeir
reports, typically handle 80% to 90% o

cases without resorting to cogrt actloni.:.Ve
Although the number of new child protec'i
petitions has begun to rise slowly .o é
has not been anything like the continue
rapid rise in the total number of cases
reported....

[Practice Commentary §1032,
p. 413.1]

]
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Thus, the 1973 legislation effectively accomplished

what the Joint Legislative Committee set out to do in 1962:

reéserve the intervention of the court for situations in which

voluntary services have failed.

With the inception of a reporting system in 1964 and

more noticeably, with the creation of specialized public child

Protective service agencies in 1973, the Family Court became

one part of a large child protective system that did not

exist and was not envisaged when the Family Court Act was

passed. The court's responsibilities were now viewed in light

of its relationship to this encompassing system dominated

by social workers rather than lawyers. Whereas the Joint

Legislative Committee's commentary in 1962 focussed on the

distinction of Purpose between neglect and delinquency pro-

ceedings (an issue effectively put to rest by the 1962 act),

a major problem for the court today isithe distinction of

purpose between the functions of child protective workers

and the judiciary in neglect cases. This problem is often

discussed in terms of the "social work" versus the "adver-

sarial" nature of neglect proceedings.

Douglas Besharov describes the relationship between the
court and the social services agencies and the court's role

in the total chilg protective scheme ag follows:
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...[Ilt is the role of the Family Court
to impose, in proper cases, and often against
the wishes of the parents, a treatment or
protective measure when voluntary adjustments
are refused, insufficient, or unsatisfactory.

[E]lven though most child abuse and child
neglect cases do not reach the Family Court,
the Court is nevertheless the linch-pin upon
which the entire out-of-court system depends.
Its processes set the tone and parameters for
the activities of all non-judicial agencies
that make up the child protection system....

[Practice Commentary §1011,
pp. 363-64.]

The Family Court's place at the center of a large
social welfare system has sharpened the contrast between
the "social work" and "legalistic" approaches to child pro-
tective proceedings. One of the principal issucs for the

court today is the problem of melding these two separate

disciplines toward their common goal of protecting children.

¥

FAMILY OFFENSES:

ARTICLE 8
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FAMILY OFFENSES: ARTICLE 8

The terms "family offense" or "family violence" obscure
the fact that most intra-family violence is committed by men
against their wives (or against their elderly mothers){ There
was little public discussion of wife abuse until 1970, when
the issue became a major concern of womens' groups in Western
countries. Now, wife abuse is recognized as a widespread
social phenomenon.

Wife abuse existed in ancient times and was pervasive
in all patriarchal culture. The historical, economic, physical,
or psychological reasons for patriarchy are complex. A briéf
description of the laws of marriage and the family from the
eighteenth century to the present, however, may shed some
light on our current legal approach to family offenses.

The eighteenth century marriage presumed that the
husband was the absolute ruler of his wife, children, and
property. The wife's legal rights were subordinated to the
husband after marriage -- she ceased to have any independent
legal existence.'3 There was no right to civil divorce. The
husband's legal power over the wife was absolute, and his
responsibility to support her was permanent. The husband

had the right to use force against his wife and children to

Preceding page hlank
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l{

obtain obeisance.’ The law permitted a man to beat his wife
as long as he used "a switch no bigger than his thumb," (the
original rule of thumb). American case law, as late as 1824,
affirmed the husband's right to beat his wife.5

Legal condonation of wife beating has a long tradition
in American law and society. Wife abuse is therefore not, in
the historical sense, a deviant or aberrant act, but an
accepted form of behavior that existed for centuries.

By the close of the nineteenth century in England and
America, the husband's legal authority over his spouse was
less absolute. Married women were given the right to own
property, and extreme wife beating was deemed a crime. In
New York State in 1890, a married woman gained the right to
sue a husband for wrongful or tortious actsf The concepts of
male dominance and permanency of marriage persisted, however,
into the twentieth century. These concepts were the preponder-
ant influence in the culture and law. Thus, the problems of
wife abuse remained closeted during this period.

In the last four decades, the laws of marriage, divorce,
and the family have been dramatically transformed. Today, the
national trend is toward dissolving marriages when one of the
parties chooses to end the relationship; treating marriage as

an economic partnership and equalizing rights of parents
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concerning custody.7 The emphasis has shifted away from
treating the family as a permanent unit to considering each
Spouse as an autonomous individual.

This shift is reflected in recent decisions of the
United States Supreme Court. For instance, iIn the 1978
case of Orr v. Orr, 440 U.S. 269 (1979), it was held that

statutes requiring payments of child support had to apply

equally to men and women. Eisenstadt v. Baird, 405 U.S. 438
(1972), established individual rights in the marriage context
at a constitutional level: "The marital couple is not an
independent entity with a mind and heart of its own, but an
association of two individuals, each with a separate intellec-
tual and emotional makeup...."

By 1978, thirty-five states had "irretreivable break-
down of the marriage" as their sole ground for divorce, and
a greater number had statutes providing for distribution of
marital property on dissolution of a marriage.

Today, the ideologies of patriarchy and equality co-exist
in our cultural norms and laws. As an egalitarian view of
men and women in marriage has gained acceptance,
wife abuse has emerged as a recognizable social problem. The
evolution of the family laws of New York State reflect these

changes.
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In 1962, when Family Court was established in New
York, jurisdiction over marriage dissolution was reserved
to the New York Supreme Court. At the time, adultery was the
only ground for divorce. By 1966, New York State had liber-
alized its.Domestic Relations Law: cruel and inhuman treat-
ment, abandonment for two years, and a legal separation for
two years were added to the grounds for divorce (the time
periods have since been reduced to one year). A Conciliation
Bureau was established in Supreme Court, but was discontinued
after two years. 1In July 1980, New York enacted an equitable
distribution and maintenance statute, which is founded upon
the concept that marriage has as one of its components economic
partnership. Thus, the Domestic Relations Law has evolved
toward easy dissolution of marriages and protection of individ-
ual rights, while the Family Court Act is still geared toward
the goal or mission of "preservation of the family." The
Family Court Act has not undergone a similar revision.

New York's Family Court was established "to consoli-
date all cases dealing with families and children and to bring
available social and psychological services to the aid of
troubled families.“q In the words of the Joint Legislative
Committee on Court Reorganization, which drafted the Family

Court Act, the Court was to be a "special agency for the

st e et e
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care and protection of +he young and the preservation of the
family." The Family Court was also to be an accessible legal
forum for lay bersons. By use of standard forms and informal
procedures and elimination of fees, the process was to be
made available to the poor. Specifically applied to Article 8,
the goal was to prevent criminal prosecution of husbands in
Ssituations where services could be provided to Preserve the
family. Family Court cases hold that family offense pProceed-
ings contemplate conciliation procedures to further this goal.m
Originally, the Family Court had exclusive jurisdiction
over family offenses. If a husband, wife, or other family mem-
ber was arrested and brought to Criminal Court, the case would
be éransferred to Family Court for conciliation. This was
the rule except in the gravest cases. The judge had diécre—
tion to transfer the case to Criminal Court if Family Court
was inappropriate, but the basic approach was to try to
conciliate the parties -- few cases were sent to Criminal
Court. Even after liberalization of the divorce laws, Family
Court had no jurisdiction to dissolve a marriage or to suggest
the option of divorce to the abused spouse. The role of the
court was in keeping with the traditional superiority of the
sanctity of the marriage over the rights of the individual

marriage partner.
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When abused wives would turn to Family Court for help
with a family offense matter, they were diverted to Probation
(in New York City and various other counties). A probation
officer would issue an appointment form +o be delivered to
the respondent and attempt to have him come in to discuss the
problem. It was the job of Probation to help the parties
resolve their differences. If mutual promises to cease all
violence were made, it would end the matter. Since in many
cases the husband did not appear at the scheduled appointment,
the wife was then sent to the petition clerk, where a petition
was filled out and a court date issued. The summons would
then be served by the wife (or sheriff), usually by mail. If
the husband did not appear on the return date, a warrant would
sometimes issue, but since warrants were often not enforced,
that would end the matter. If the husband did appear, the judge
would try to have the parties resolve their differences, or a
hearing would be held and an order of protection could be issued.
Breaches of the order of protection were then very often ignored
by police and unenforced by the court.

In 1976, a group of attorneys from Legal Services and
the Center for Constitutional Rights, aware of the magnitude
of the problem, brought aclass action against the New York
City Family Court, the Probation Department, and the New York

City Police Department, charging that the police and court
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were failing to enforce the existing laws on behalf of abused
womenfv Legislative hearings on the issue of domestic violence
were held in 1977 and took as their theme "The Battered Spouse:
Has the System Failed?" At these hearings, conducted in New
York City, Rockland County, Albany, and Buffalo, battered
women, police officers, shelter staff, Family and Supreme
Court judges, and others testified. The hearing concluded
that the procedures for obtaining and enforcing Family Court
-orders of protection were sadly lacking."2

As a result of these hearings and lawsuits, the "con-
current jurisdiction bill™" (Chapter 449 1,. 1977) gave battered
women the choice of pursuing their cases either in Family
Court or Criminal Court!g Several amendments to concurrent
jurisdiction were passed in 1978.

On the recommendation of the Governor's Task Force,
a bill was passed in 1980 that gave Criminal Court exclusive
jurisdiction over first-degree assaults, authorized Family
Court judges to order offenders to participate in a violence
prevention and treatment program, and granted Family Court
judges authority to award counsel fees to Article 8 petitioners.//
Despite these amendments, many still consider Aritcle & proceed-
ings chaotic and ineffectual. There have been no longitudinal

studies made to determine what becomes of Article 8 petitioners

and their families after Family Court or Criminal Court proceedings.
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THE CURRENT STATUTORY SCHEME

Family Court and Criminal Court now have concurrent,
but mutually exclusive, jurisdiction over family offenses

(except for assault in the first degree and attempted homi-

cide, which are reserved for criminal prosecution). The

petitioner/complainant has seventy~-two hours from the time
a proceeding is commenced before she is bound by her ~hoice

of forum. A potential petitioner must be advised of this

dual jurisdiction and told that "Family Court is a civil

proceeding and is for the purpose of attempting to keep

the family unit intact" and that "Criminal Court is for prose-
cuting the offender." Family Court judges still have discre-

tion to transfer cases to Criminal Court, but most cases are

heard in Family Court.

Many petitioners come to court without attorneys.

New York City, all complainants are directed to the Department
of Probation. N.Y.C.R.R. §2508.2 provides authority for the

Department of Probation to conciliate cases where it appears

there would be Family Court jurisdiction. The procedure

voluntary, and Probation has no power tO issue summonses

orders. Petitioners have the right to by-pass Probation and

commence a proceeding by filing a petition, but they are

——
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invariably directed to Probation. At a preliminary conference,
which may be scheduled days or weeks after a petitioner first
arrives at court, Probation advises the paéties of thier rights
and the limitation of its authority: the idea is to relieve
court congestion, prevent stigmatization, and provide for
immediate crisis intervention./b Probation attempts to talk to
both parties and have them come to an agreement. Unofficial
figures suggest that out of over 11,000 cases, only between
1,000 and 2,000 cases are adjusted in New York City in Probation
each year. In upstate counties, New York State Probation reports
adjustments in only four percent of the cases/7’Most other
cases are sent on to the petition clerks the same day that
their first interview with Probation takes place.

Some critics say that the probation procedure dis-
courages petitioners who have finally overcome their own
fears to act. They say that the goal of "conciliation" is
a legally sanctioned procedure for placing pressure on a
battered woman to withdraw her case./fIn.some upstate counties,
there is no probation intake, and potential petitioners are
advised by intake clerks. Intake clerks are also criticized
for discouraging petitioners from filing.li

Neither Probation nor intake clerks have the duty or
responsibility to advise petitioners what relief to request

in the petition, what remedies might exist outside of Family
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Court other than criminal prosecution (i.e., divorce or tort
remedies), or what to include in a petition. They are not
expected to act as attorneys or advocates for the individual
rights of the petitioner, but to view the matter as a family
problem that might still be reconciled.

The formal proceeding in Family Court is commenced by
filing a petition containing the necessary allegations of
wrongdoing, the relationship of the parties, and a prayer for
relief by an order of protection or conciliation. {Other par-
ticular requestS must be specified by the petitioner, e.g.,
to keep the respondent away from home or limit his visitation
with the children.) If a criminal proceeding was previously
commenced and seventy-two hours has passed, no petition can
be filed in Family Court.

After a petition is filed, a summons for the respon-
dent is issued. Some counties serve by mail initially; if
the respondent does not-appear, the summons is then sent to
the sheriff. Others have the sheriff serve the summonsf” In
New York City, the petitioner is responsible for having someone
personally serve the respondent. If personal service is not
effected or the respondent does not appear (which is often the
case), a warrant may issue. Many Jjudges will not enter defaults
even after personal service. In the counties where there is

initial mail service, petitioners often end up in court on three

or four return dates without the respondent. Often, the warrants

S
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expire, and the petitioners give up until the next incident
of ‘riolence.*’

Probation may advise a petitioner to file other petitions
(i.e., Articles 4 and 5) and intake clerks may refer petitioners
to the child protective services agency for investigation if
there is an indication of child abuse or neglectfhzlf a
spouse also seeks support for herself or children, the Family
Court will classify the case as an Article 4 support matter
and subsume the family offense. The New York City Probation
Department categorizes dual petitions as family offenses.
Unmarried co-habitants are not covered by Article 8, so poten-

tial petitioners sometimes file paternity proceedings to

acquire jurisdiction.2'3

At a fact-finding hearing, the allegations of the petition

must be proven by a fair preponderance of the evidence (§832).
After a fact-finding hearing, the court holds a dispositional
hearing in which a probation report may be considered. The
court may suspend judgment for up to six months, grant probation
for a year, or issue an order of protection. The order of
protection is for up to one year and may set forth reasonable
conditions of behavior. Such an order may require persons:

a. to stay away from home, the other spouse, or

child;

b. to permit a parent to visit;




100.

c. to abstain from offensive conduct;
d. to give proper attention i the home; and

e. to refrain from acts that make home not a
proper place for child. (§841.)
The court may also award counsel fees and custody of

a child during the term of the order of protection. Notice

of the order is to be filed with the sheriff or police depart-

ment. If there is a subseguent offense, the petitioner may

treat it as a new offense and elect to initiate a new petition,

a criminal proceeding, or a violation. There is no provision

for accelerating proceedings and no standards for increased

sanctions after repeated violations.

In New York County, a study revealed that only one-fifth

of the persons who came to Family Court seeking help with a
family offense matter ever receive an order of protection.39{
Delays and discouragement experienced by petitioners and/or
the ineffectiveness of the relief have been offered as

possible explanations for the small percentage of petitioners

who complete the process.

themselves change their minds and reconcile with the offenders.

No follow-up studies are available to verify the reasons why
so few petitioners receive permanent orders.
Petitioners who do receive orders of protection have

great difficulty getting them enforced. In October 1978, a

Others have argued that the petitioners
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consent decree requiring police to answer domestic dispute
calls promptly and to make arrests when a felony has been
committed or an order of protection has been violated, was

entered into in settlement of the case of Bruno v. Codd.

Despite this, police still rarely make arrests on orders of
protecthm1?5Eamily Court judges are not available evenings
or weekends for contempt proceedings if there has been a
violation.

Family Court Act §156, enacted in 1975, gives the
court all powers of contempt for willful disobedience to its
orders and the power to commit the defendant for six months;
however, respondents are rarely, if ever, jailed for family
offenses.*¥

Section 530.11 of the Criminal Procedure Law provides
that when a criminal action is pending involving a complaint
charging a family offense, the Criminal Court may issue a
temporary order of protectioh as a condition of pre-trial
release. Upon conviction, the Criminal Court may add to the
sentence or disposition a permanent protective order.

Very few cases are being prosecuted in Criminal Court,
however, despite recent changes in the Act and the persistent
probems in Family Court. In New York County, only 299 family
offense cases were heard in Criminal Court the year following

the concurrent jurisdiction bill. 37



.

102.

The numbers may be increasing, but reliable statistics are
not available despite a Judiciary Law amendment that rYequires
the courts to maintain data?gcmmervations of forty family
offense cases in Bronx Crimina] Court revealed that all

defendants were either diverted to dispute resolution centers

or dismissed.-)"7

DRL §252, added in 1977, Provides that in an action for
divorce, Serparation, or annulment,theState Supreme Court
shall entertain an application for Permanent or temporary
orders of protection. pNo Provisions were made to link this

with the new concurrent jurisdiction between Family court and

Criminal Court (enacted the same year), and it is unclear
Court Proceedings. Family Court Sometimes refuses to take
jurisdiction in family offense Proceedings if 3 divorce action
has been commenced between the parties. The divorce action,
however, does not technically exclude Family Court from jurisdi
The petitioner in Family Court faces a difficult tasgk
in Obtaining injunctive relief, Petitioners are not made aware
of all legal Ooptions (e.g., divorce), she submitsg to attempts
at conciliation by Probation, ang by seeking such help,
may subject herself to investigation by a chilg pProtective
services agency. Serving the respondent with the summons can

become a major Obstacle, as are Tepeated trips to Family Court,.

L.ction
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If there were prior violations, petitioner still has to go
through the same tiresome routine. When a spouse finally
obtains an order of protection, the police may refuse to
respond to the call, and the judge may refuse to hold respon-
dent in contempt. There appears to be little evidence indi-
cating that the process is very effective either in curtail-
ing family offenses or aiding victims. Therefore, consider-
ation should be giVén to the re-evaluation of the goals of

Family Court in family offense situations.

RECOMMENDATIONS FOR REVISIONS OF ARTICLE 8

The original goals of Article 8, to keep the parties
out of the criminal justice system and thereby preserve the
family -- often the marriage -- may be an unnecessarily limited
view of the needs of victims of family violence. Simply pre-
venting criminal prosecution does not necessarily restore
family harmony, nor does Family Court now offer effective
treatment programs for offenders and victims: indeed, no
effective treatment programs have been developed by the legal,
social services, or medical professions.

It is suggested that the goals of Article 8 be directed
toward the protection of individual rights and granting mean-

ingful relief not currently available in Family Court. In doing
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this, the Act may very well serve to strengthentﬂmeability of
family members to stay together -- with or without the offen-
der. And of course, this would not preclude anyone from
seeking effective treatment Or conciliation. Possible alterna-
tives for consideration include broadening jurisdictional
options for victims, expanding access and availability of
relief and services in Family Court, providing effective

legal counseling and/or rYepresentation, and formalizing prac-

tices and procedures.

CRIMINAL COURT/FAMILY COURT -- THE ELECTION

In many states, assaults, harrassment, etc., between
adult family members are prosecuted in Criminal Courts and
are not distinguished ag family offenses. These states never
decriminalized family offenses and never had separate family court
jurisdiction. Some states have enacted specific penal law provisions
defining family offenses and treat them solely in Criminal
Court. Other states have both criminal treatment or respon-
dents and civil procedures in courts of general jurisdiction?l
For example, in California, orders of protection are issued
in any Proceeding in the Domestic Relations Court, a court

of general jurisdiction (the orders are then filed with law

=

105.

enforcement officials). Until 1962, family offenses in New
York State were treated as minor crimes. From 1962 to 1977,
the New York statute and practice favored civil treatment of
family offenses in Family Court. New York Family Court's
orientation toward counseling and conciliation services for
family offenses was bpart of a general movement and belief
that family violence of all kinds could be "treated." The
establishment of" probation conc1llatlon efforts at intake was
the practical enactment of thig idea for Article 8 cases.

The national trend for family offenses in the 1970's
has been toward criminalization. Those state legislatures
that have made conscious efforts to reform their family offense
statutes during this decade have enacted more stringent penal
laws and penalties. Certain states have enunciated specific
crimes of spouse abuse with higher degrees of seriousness than
assault statutes? Other states have made second or third
offenses automatic felonlesa.3 As yet, there are no studies
Oor data from which to judge the effectiveness of this trend;
however, these efforts continue. (Along with these changes,
there has also been movement toward exploring diversion and
treatment techniques. Aal1 these efforts are in their initial
stages.) New»York State has responded to this movement.

The 1977 amendment to the New York Family Court Act provided

L,
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a kind of dual jurisdiction of Criminal Court and Family Court
over family offenses, giving petitioners seventy-two hours after
filing an accusatory instrument to change forum.

The idea behind limiting petitioners to choosing either
Criminal Court or Family Court appears to be a recognition of
the seriousness of the offenses while Preventing "court shopping"
and "duplication of effort, " Some feared petitioners would
use the Criminal Court maliciously, however, since District
Attorneys have discretion to refuse to prosecute, this possi-
bility is limited.

The mandatory choice between Criminal Court and Family
Court seems to be an unnecessary, if not'arbitrary rule.
Article 10 of the Family Court Act, which deals with child
abuse, and Article 4, support, require no such election between
criminal prosecution and Family Court jurisdiction. In fact,
no other criminal prosecution forecloses civil suit. According
to one study, Criminal Court judges did not believe that the
seventy~two hour rule had been conceptualized properly: "Other
criminal proceedings need judicial consent before they can be
diverted to conflict resolution, a Family Court equivalent."bq’

Criminal jurisdiction has been resisted by some law
enforcement officials altogether. The commentaries to the
Criminal Procedure ILaw aptly express this point of view:
"Putting family offense into Criminal Court is like mixing

oil and water."" This attitude may be explained in part by a

PN
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continuing belief that family violence is a private matter

and in part by current Criminal Court congestion. (For |
example, New York City Criminal Court handles 250,000 cases

per yeaf%% The ériminal Court itself is investigating and

experimenting with various diversion projects, including a

dispute resolution Center, because of its inability to prose-

cute all serious offenses. Most commentators agree, however,

that the fact that the criminal justice system is itself

overburdened does not justify decriminalization of family

offenses.

Some experiments and efforts are underway in the crimi-
nal courts. Special family offense units have been established
in the prosecutors' offices in some counties: the Criminal
Court and the penal laws may eventually direct more energy and
attention to family offenses?7 However, the history of wife
beating, the low priority still afforded family offenses by ’
law enforcement officials, and the fact that victims often
do not wish to pursue criminal remedies necessitate continued
attention to Family Court treatment of the issue. Additionally,
and perhaps more relevant, is the fact that Criminal Court and
Family Court serve fundamentally different functions. The
fundamental objective of prosecution in the Criminal Court

is punishment of the wrongdoer. 1In contrast, the basic
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purpose of the Family Court is civil in nature: to preserve
the family, offer counseling, and most important, to grant
injunctive relief in the form of an order of protection.

In Family Court, the petitioner's burden of proof for
civil relief is a preponderance of the evidence, whereas in
Criminal Court, the charge must be proven beyond a reasonable
doubt. Less than 2% of Family Court cases are dismissed
because the charges could not be substantiated?g The percen-
tage in Criminal Court would be much higher. A district
attorney must decide to prosecute a case in Criminal Court
and may decide to drop a matter at any time, whereas a peti-
tioner is in control of the decision in Family Court. The.
goal in Criminal Court is defined narrowly: punishment by
fine, probation, or jail?q In Family Court, specific injunc-
tions may be sought along with collateral relief for spouses,
i.e., support and custody.

Ohio and many other states have recognized that victims
should not be forced to elect only one of several possibly
useful remedies?@ A number of state statutes specifically
forbid compelled choice of remedies. Connecticut's statute
is typical: “4n action under this section [seeking a civil
order of protection] shall not preclude the applicant from

44
seeking any other civil or criminal relief." ©New York is the

i gy
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only state that requires a mutually exclurive election between

civil and criminal remedies.

REMEDIES

The remedy available to those who file family offense
petitions in Family Court is injunctive relief in the form of
an order of protection. Orders of protection under the family
Court Act may contain orders "to stay away from home, permit-

a parent to visit, give proper attention to the home, and

dren." This limited list of prohibitions does not always
address the needs of victims in family offense situations.
Although some judges use other specifics in their orders,
Family Court is a statutory court, and Family Court judges
sometimes express that they do not have general equity juris-
cition to frame orders as they might wish. (Supreme Court
judges, on the other hand, have greater flexibility to meet
particular situations.) Also, since Family Court petitioners
are often unrepresented, they may not think of requesting
proper and needed relief. To be an effectual remedy, the
order of protection, at the very least, should protect the
victim from the pParticular offense and threats of the respon-

dent and be responsive to the victim's individual needs.
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Empowering Family Court to grant such further relief may
Finally, the current list appears oriented toward spouses

require a constitutional amendment (N.Y. Const. Art. 6) and the
with children, and not toward the elderly, siblings, parents,

effects of such jurisdictional expansion need further consideration.
or other relatives. We Suggest that an expanded list of injunc~

This list, while not exhaustive, sets forth specific
tive relief be explicitly set forth, along with a provision

; needs that have been expressed by petitioners. Also, partic-
granting judges the power to grant "such other and further ‘ _

| ular prohibitions will Serve to properly notify respondents
relief as may be fair and equitable under the circumstances." ;

exactly what behavior is proscribed. For example, when the
(Orders of protection need to be particularized for each

respondent is ordered to "stay away from home" and there is
article of the Family Court Act.)

joint ownership or respondent is the owner of the house or
Consideration should be given to the following proposed

apartment, a respondent might sell , mortgage, or otherwise
modifications and additions for protective orders under

encumber the residence or personalty within the residence
Article 8:

while an order of protection ordering him "to stay away from

° Refraining from prohibited behavior, specifically, f home" is outstanding.

If it is jointly owned pProperty, he
hitting, pushing, threatening, menacinag, etc.;

may refuse to pay his share of taxes or to contribute to mort-

® Refraining from disrupting the household by
removing or damaging property; | gage payemnts, endangering the petitioner's continued occupancy
|
2. ! \ .
® Temporarily dividing real and personal property;q | of the household and thereby rendering the order of protection
® Requiring respondents to pay their share of | meaninglessf“sT%us, specific orders dealing with pProperty

any mortgage, taxes, heat, and other expenses

of the home; 43 matters are helpful regardless of the petitioner's need for

® Permitting petitioner to return to the residence i ' support. 1In the case of the elderly,

a household member or
for personal belongings; 44

relative might cash a social security check but fail to pro-
® Requiring respondent to make available all

essential documents; vide care. A specific injunction to return the funds or
® Permitting petitioner to keep his or her address

provide the care might serve to rectify the situation.
a secret in all cases involving violence; 46

Judges are often reluctant to grant orders that respon-

° Restoring funds or property to the petitioner, or L

its equivalent in necessary food, shelter, and . dents "stay away from home" until a second or third violation
medical treatment,’and

is proven. They often view such an order as drastic. Yet
® Further relief as hereafter specified.

P
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if a petitioner were to prove the same facts (e.g., a physical
blow) in a matrimonial action, she would be granted a divorce
and exclusive possession of the marital home. It is suggested
that a substantial violation of an order of protection be
automatic grounds for requesting and receiving such relief.
This would provide a deterrent to further violations and a
substantive remedy.

'Illness, disability, missed work, and medical bills
are not uncommon consequences of family violence. Tort
and negligence actions are often impractical remedies for
petitioners because they take years to litigate, and attorneys
will often not litigate unless the injuries suffered are
permanent. Utah, Massaéhusetts, and California have recently
passed statutes providing monetary compensation for losses
Suffered as a result of abuse?g The compensation includes out-
of-pocket moving expenses, medical bills, and lost wages.
Compensatory damages would alleviate immediate economic
strain on victims whose spouses (or other offenders) are
able to pay. Tort actions could be reserved, except for the

compensatory damages previously collected.

Another suggestion is that fines be imposed for violations
of orders of protection in Family Court. This may be an appropri-

ate interim remedy short of jail for contempt. Finally, the 1980

e, s

DRI S——

113.

amendments to the Farily Court Act (FCA §841(c) Chap. 5231,

L. 1980) now provide for the court to order a respondent found
to have committed an offense to participate in an educational
program. Such programs have not yet been developed and could
be made available in Family Court. The creation of these

additional remedies and programs warrant serious consideration.

COUNSEL

Providing counsel to petitioners in family offense
casés (as in other family matters) would go a long way in
facilitating access to all available remedies and eliminating
repeated appearances. In one experiment in the New York City
Family Court, the Family Abuse Project, where advocates were
provided for some petitioners, it was found that over twice
the normal percentage obtained orders of protection after just
one or two hearing dates, and that the clients were more likely

to obtain special provisions in their orders of protection.

Finally, project clients were less likely to file new petitions 2°

The Legal Aid Domestic Violence Unit representing victims of

family offenses in Albany, Schenectady, and Rensselaer Counties

. 57/
reports similar successes.
Respondents in Article 8 proceedings are currently

provided with assigned counsel. The Governor's Task Force,
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along with almost all other interested groups, has recommended
that counsel be provided for petitioners as well.

The Task Force estimates that 18-B counsel could be
provided for family offense petitioners at a cost of $50,000.00
per yearézfﬂus, however, would only be at hearing and, for
the most part, would be limited to situations where respondents
have already requested counsel. Others have suggested a new
"family law legal services" equivalent to CALS. This means
counsel would be provided to petitioners at intake. Petitioners

would be advised of all the options in the various jurisdictions;

petitioner could more intelligently choose the relief sought.

- Bureaucratic obstacles would be less formidable and delays less

likely. The quality and effectiveness of assigned ounsel in
all Family Court proceedings is a broader issue that the Com-
mission will have to resolve. A family offense proceeding,\
however, would be a far more efficacious proceeding if the

parties were properly represented.

PROBATION

The Department of Probation is involved in family offense
cases in a number of different capacities. 1In New York City,
Probation acts as intake. When potential petitioners come to
Probation, they are presented with a printed form informing
them of their right to choose between Family Court and Criminal

Court. According to officials, the right to by-pass Probation

it
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although no authorization for this

appears in the statute. The interview report is placed in a

court file and 3 probation officer may, if requested at an

appearance, inform the court of the findings. The petitioner

is then taken to the petition clerk to file a new petition or

a violation petition. A judge may -- but rarely does -~ order

an investigation by Probation before deciding the disposition

of a case, or may order g respondent to Teport to Probation

as part of the disposition of a case.

According to many observers, the interview acts to

discourage some pPetitioners, delays the Process for others, and

is only rarely useful in adjusting cases. Many women who go

to Family Court Teport that they encounter an attitude of resis-

tance by intake officersfvﬂ&my complain that they are often

told to return another day or that they are given vague or

incorrect informationfg-Family Court Act §823(h) and N.Y.C.R.R.

§2508(c)(3),prohibits Probation form discouraging petitions
But even though probation officers may not intentionally

discourage petitioners, the intake interview stresses conciliation

and is thereby an "officiai" indication that conciliation isg
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the preferred solution. Secondly, since most respondents do
not appear at second scheduled conferences, those petitioners
who agree to schedule such conferences, more often than not,
are merely postponing filing a petition for one or two weeks.
Statistics in New York County indicate that over
one-half of the cases are referred to petition clerks from
Probation after the initial interview. Of those cases that
are scheduled for a second probation interview, many do not
return. Two-thirds of those who return are sent to petition
clerks. Of those cases marked adjusted by Probation, which
include non-appearances and cases where petitioners request
the case be dropped, two~fifths subsequently return to Family
Courtjs’-6 Overall New York City statistics are not available.
Studies have also shown that the two-step intake
process involving both Probation and petition clerks is
repetitive and adds to the excessive number of interviews and
appearances made by petitioners before getting an order.57
Probation intake no longer plays a significant func-
tion: it conciliates very few cases and does not “serve to
reduce congestion. It is therefore suggested that the Depart-
ment of Probation be eliminated from the family offense intake
process. We need a simpler intake system for family offenses,

geared to encouraging petitioners to seek all applicable

-
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remedies. If counsel or advocates are provided for both
petitioners and respondents, the need for the probation intake

function would become even more Oobscure.

PRACTICE AND PROCEDURES

One of the recufring issues for the Commission will be
formalization of the rules of procedure in Family Court. IFf
Article 8 is to authorize broader numbers of civil remedies
and to involve counsel at earlier stages, the issue becomes
essential. We recognize that procedural problems in all
articles must be addressed. Under Article 8, changes that
would conform Family Court practice to civil practice in
New York would go a long way in making family offense cases
less frustrating for petitioner and respondent.

Venue in civil actions (including matrimonial actions)
under the CPLR and the DRL is "where either party resides." 2
Venue under the Family Court Act has been limited by rules
that vary from article to article. Proceedings under Article 8
may only be originated in the county in which the acts occurred
or the family or household resides. This presents particular
difficulties when the Family Court refuses to accept a matter
in the county to which an abused person has fled and estab-

lished a new residence. Tt is suggested that venue be in a county

"where either party resides" and that the removal and change of venue

procedures provided for in the CPLR be incorporated in the FPamily

Court Act.




118.

The practice with regard to service now varies from ‘

county to county in New York State: in some upstate counties,

sheriffs serve all Family Court processes; in other counties,

summonses are mailed, and if the respondent does not appear,

then the sheriff will serve; in New York City and surrounding i

counties, mail service is attempted or service is left up to i

the petitioners. Petitioners are not advised of the consequences
of mail service, nor does mail service assure respondents of %
proper notice.

The too-frequent reliance on the service of summons by
mail is deemed to preclude the entry of orders on default in
appearance of respondents. This results in repeated court appear-
ances by petitioners, who receive no meaningful relief, and in
wasted judicial and administrative staff-time recalendaring

cases. Since personal service is mandated by the statute,

either it could be provided by the counties, or at the very
least, petitionéfs could be advised of the modes of service and
the fact that informal service might result in non-appearance of
the respondent and extra trips to Family Court. When personal
service or court-ordered alternative service is accomplished,
then a provision for inquests and entry of default judgments is
in order. Although some judges will enter defaults based on the
CPLR, others will not, necéssitating a specific authorization.
Entry of defaults would reduce the number of arrests and warrants

needed to force respondents to appear. Respondents
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would also be more likely to obtain proper notice as service
would come under judicial scrutiny.

Requiring service of orders of protection on respon-
dents and providing copies of warrants to petitioners would
also improve notice and service practice.

Although Family Court is supposed to be a statewide
court, many complain that forms, rules, ahd enforcement vary
from county to county. Some examples are that some counties
refuse to enforce orders granted in Family Courts of other
counties; that Family Courts of some counties refuse petitions
after 3:00 p.m. and others after 5:00 p.m.; that Family Courts
of some counties refuse to have petition clerks fill out peti-
tions if there is a lawyer involved, and others will not

accept legal papers prepared by lawyers.

RELATED STATUTORY ISSUES

Custody and Visitation

An Illinois custody statute includes consideration of
physical violence witnessed by the child in custody and visi-
tation considerations?qZXrecent case indicated the problem:
A mother was beaten by her husband; in desperation, she left
the home and the children. When she brought an action for

custody, the court held that since the children were in their
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home environment and getting along, the court would leave

them there. The husband's violence resulted in his keeping
the children and the house. The fact that he beat the mother
in the children's presence did no% seem to influence the court.

The test in awarding custody in most American and in
New York State courts is the "best interests of the child."
Just what this means is a matter of debate; however, spouse
abuse may very well be relevant. In recent years, joint
custody has been gaining recognition as a preferred alterna-
tive. We recommend that the Commission follow Illinois' lead
in making provision for consideration of physical violence
witnessed by the child in deciding custody whether under a
"best interests" test or other statu£ory criteria.

Similarly, in granting visitation, the effects of
previous parental violent behavior should be a mandatory
factor for consideration not only for the safety of the chil-
dren fi but also to prevent respondents from using mandated
visitation to learn the petitioner's address or gain access

and opportunities for further abuse.

Supreme Court/Family Court Concurrent Jurisdiction

We now have two civil systems for family offenses, the
Supreme Court and the Family Court. Generally, Supreme Court

is available to middle class spouses, whereas Family Court is

_for the poor. An example of how this works might be helpful.

A woman with a job and some savings is‘battered by her husband
for twelve years. When he breaks her jaw. in front of their
two children, she decides to leave. She stays with some
friends, hires an attorney, and commences treatment with a
psychologist. These are difficult and painful events, but

she does have some support. When the husband threatens to
come after her, she calls her attorney ., who seeks a temporary
order of protection in Supreme Court, aiong with an order of
support. The attorney takes three to five days to file the
proper papers for an order of protection in Supreme Court, and
meanwhile, the husband has returned to beat the wife again.
The attorney also requests the court to order the husband

to pay the psychologist's bills, under a general equity

theory of law. A tort suit is commenced since the woman

will have a permanent deformity of the jaw. When the husband
harrasses the wife in the middle of the night, the police

are called and criminal charges are pressed. Thé divorce is
granted on the bisis of the blow, on cruelty grounds, and
custody of the children is granted to the wife. Of course,
this costs her $2,000-55,000 or more, and takes six months

to one year. But her problems are fewer than those of a

woman without money. \
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When the poor woman's jaw is broken, she calls the
police, who read her a card with her options (Criminal Court
Oor Family Court), but indicate that Family Court is where she
belongs. She attempts to get a legal services attorney, but
there is a one to two vear wait for family matters. In
Family Court, she is told she can by-pass Probation and
See a judge, but Probation is Strongly urged. Probation
schedules an appointment for her and her husband for two
weeks later. At the probation intake interview, she is
questioned about . the beatings and is also asked about her
children. When she cries and says they are suffering too,
she is referred to the child protective agency for investi-
gation of the home, pursuant to the Child Protective Services
Law. When she comes back for a second appointment at Pro-
bation, her husband does not appear, and she is sent to the
petition clerk and given a court date. The woman finally
gets a temporary order of pProtection and does not return to
pursue the matter. A Year-and-one-half later, she borrows
money and goes to Supreme Court for a divorce. When her
husband becomes angry and threatens her, she returns to Pamily
Court. However, probation intake informs her no petition
will be accepted since there is a pending divorce action.

She hasn't enough money for the additional fees to pay her

e ot
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attecrney to get a Supreme Court order of protection, so she
gives up. Eventually, she is granted the divorce; however,
there are no monetary damages awarded, and the issues of
support and custody are referred back to Fami;y Court. She
is in two different courts for two to three years. The
difficulties and frustrations experienced in this example
are typidal.

The duplications in concurrent jurisdiction under
Articles 8, 4, 5, and 6 of the Family Court Act have been
debated since before the enactment of Family Court. The
Tweed Commission, in 1952, recommended consolidation of
divorcejurisdicﬁ;ontaf the Supreme Court with the support
and custody jurisdiction of Family Court. The Association of
Family Court Judges and the Bar of the City of New York have

both argued for merger of the jurisdictions:

The jurisdictional allocation of
authority over family matters
between family court and supreme
court can result in litigants
appearing in family court on a
family offense matter, being jur-
isdictionally required to go to
supreme court for a divorce,
returning to family court by
referral from supreme court with
respect to questions of support
and custody, returning to supreme
court for a determination of title
to marital property and then reap-
Pearing in family court for modi-
fication or enforcement proceedings
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with respect to the support award.
Tragically, this frustrating, con-
fusing, and wasteful process 1is
carried out in the context of
proceedings which are often highly
emotional and deeply pérsonal in
nature. Factual examples of these
problems can be found in Matter of
Rand v. Rand, 56 Misc.2d 997,

Matter of Lazar v. Lazar, 61 Misc.2d
36, Matter of Shirley M. v. Gregg M.,
70 Misc.2d 974. &/

Family offenses particularly bring out the paradoxes
in concurrent jurisdiction since the same proof is required
to prove a family offense and cruel and inhuman treatment,
which are grounds for legal separation or divorce. And the
same remedieé collateral to divorces may also be granted,
i.e., ordering respondent to stay away from home, support,
and custody.

Supreme Court was specifically granted concurrent
jurisdiction over family offenses in 1977 despite the fact
it always had general equity jurisdiction. This has created
confusion and a lack of uniformity in the different counties:
some Family Courts will refuse to entertain a family offense
petition if a divorce action has been commenced. Supreme
Court, on the other hand, has made no provision for plaintiffs
to get orders of protection pro se?zZU1attorney nmust proceed

under ordinary motion practice, which may take days.

I R S
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In other counties, Family Court will hear the case dgspite
the pending divorce, and Supreme Court clerks are virtually
unaware of the provision and have never seen a family offense
case filed. Since Family Court is equipped for pro se filing
ahd fast response, a pending divorce action should not preclude
the Family Court family offense jurisdiction.

Many women claim their best protection from abuse is
divorce. Since they are poor and unrepresented, they have no
access to Supreme Court and simply seek orders of protection
as the only available remedy. 3Both legal services attor-
neys and the private bar indicate that many women seeking
orders of protection would pursue a divorce if it were avail-
able to them at the time. Although there is no data to
verify this claim, there are indications that this is the
case. Nearly two-thirds of all women seeking shelter referrals
from AWAIC in New York City were already Separated from their
husbands; approximately 10%-13% of cases dismissed in New
York City Family Court were dismissed because divorce actions
had been institutedﬂﬁ’In California, where jurisdiction over
divorces and family offenses is in the Superior Court, many
women seeking protection orders are also seeking divorces.eq

Not only are poor women deprived of options, but the

- victims who pursue remedies in Family Court are also subject

to a greater number of special rules and public controls not
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inflicted on those seeking orders of protection or other civil t
relief in Supreme Court. Petitioners in Family Court may be 5
referred to the child protective agency, whereas those in

Supreme Court are not referred for investigation. Petitioners
in Family Court are directed to Probation, where their problem

is treated as a family problem; Supreme Court plaintiffs go

through no conciliation procedures, and their individual rights

are considered paramount. In addition, necessaries, property

division, and even expenses incurred by victims as a result of

an assault or threat (e.g., hotel bills) may be sought in Supreme

Court under general equity jurisdiction, but not in Family Court.
Some critics suggest that the confusion in jurisdictional

overlap, duplication of effort, and disparity of access and

treatment available to the middle class and the pooxr could

be remedied by the merger of Family Court jurisdiction over
matrimonial/spousal disputes and offenses into a special
Supreme Court part. Pro se clerks could be provided under
this plan so that the original purpose of Family Court, to
provide access to the legal system for those who cannot afford
counsel, could be maintained.

Others suggest that if representation is provided to
the indigent in family matters and if the Family Court Act is
revised to provide easy access, broader remedies, due process,

and strong enforcement remedies, merger would be unnecessary.
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In most states, there is no Separate Family Court, and
jurisdiction is in courts of general jurisdiction, where civil
remedies are available. Obviously, these facts raise just
a few of the many elements involved in considering merger
of Supreme Court and.Family Court or Merging all matrimonial
matters into Supreme Court: support, custody, and sSpouse
abuse. Even under the Present concurrent jurisdiction, how-

ever, clarification of jurisdictional lines would be helpful -

as the debate over merger goes on.

THE EXTENSION OF JURISDICTION TO CO~-HABITANTS

The social phenomenon of "wife beating" and other
family offenses persists in informal family situations as
it does in legal marriages. Should the state provide a
remedy to this group?

Some say that Family Court is so ineffectual for
spouses and other relatives that other co-h;biting adults
should not be subjected to Family Court jurisdiction.

However, as the numbers of co-habiting adults increase, an
alternative to criminal prosecution may be sought by unmarried
household members. Case law in New York interprets the

statute as excluding unmarried co~-habitants, including
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informal couples, the elderly living with unrelated adults,
or roommates. If and when Family Court becomes an effective
court in which to seek civil remedies acainst assaultive
household members, legislative extension of jurisdiction to
co-habitants should be considered.

Studies have shown that co-habitors are as likely to
be victims of abuse as legally married spou;es?b Such victims
suffer the same difficulties in obtaining police aid as the
legally married. There are no special statistics kept in
Criminal Court to indicate what cases invnlve co-habiting
adults. ’However, the fact that eight to ten mill%on people
in the United States live in families that have not been
legally sanctioned and the fact that one-third to one-half
of women in shelters are not legally married are indifati;;
that the problem crosses the boundaries of legal marriage.

Social attitudes and family law have moved toward
greater recognition and regulation of informal marriages.
The problems hrising from such de facto marriages are found

i i 1 iations.
in the legal arena in ever-increasing numbers and varia

The case cf Marvin v. Marvin, 18 Ca.3d 660, 3 F.L.R. 2157, in

i itricious
California, where an award was granted in a meritric

i o
relationship, gained great notoriety. 1In the recent case of
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Morone v. Morone, N.Y.L.J. 6/10/80,

the New York Court of

Appeals held that an express agreement between unmarried

co-habitors for sSupport was enforceable, even though it

was an oral agreement.

Illegitimate children have steadily gained the right
to equal treatment through a series of U.s. Supreme Court

cases from 1968 to 1977. Fathers of illegitimate children

have been recognized as having legitimate, legal interest in

their biological offspring, although the relationship spawn-

ing them was informal.

Article 10 of the Family Court act recognizes the

reality of co-habitation ang includes all members of the

household under its jurisdiction.

Many states cover unmarried and unrelated parties in

their family offense statutues. Some examples of alternative

statutes in other states follow:

1. "Acts ... between family or household members

who reside together or who formerly resided together

"Family or household members means spouses,

persons living as Spouses, persons who formerly resideg as

Spouses...." West Virginia.

2. "Persons living as Spouses." Pennsylvania.

3. "Spouses, former spouses

-+ Sexual partners

who are or recently were Co-residents...." California.
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4., "Present and past co-residents...." Nevada.

5. "Persons co-habiting with each other...."
Oregon.

6. "A person who is married or who is cohabiting
with a person as husband and wife at the present or at some
time in the past...." Washington.

None of the states appears to be having particular
problems with these definitions. 67

The social goal of Family Court in requlating family
offenses becomes particularly relevant around the issue of
extending coverage to the unmarried. If the goal of Family
Court is defined narrowly and is simply to preserve a legal
marriage, co-habitants would not be included. If the goal
is toc prevent violence and to protect a victim's right to
personal health and happiness, it bears serious consideration.
We now limit a family member's access to Criminal Court prose-
cutions by the seventy-two hour election process. It would
not seem appropriate to so limit a co-habitant's access; so
the extension of the Family Court jurisdiction to co-habitants
should be considered only insofar as prosecution in Criminal

Court is not curtailed.
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CONCLUSION

People coming to Family Court are overcoming fear,
passivity, and historic societal norms to seek help and
should be afforded prompt, uncompromising relief and aid
in asserting individual rights. In our complex pluralistic
society, varied responses may be in order. For the purposes
of discussion, it may be beneficial to focus upon the follow-
ing topics: concurrent jurisdiction with Criminal Court
rather than election, expansion of remedies and services in
Family Court, possible elimination of the Department of Pro-
bation intake function, the provision of counsel to petitioners

and respondents, and statewide uniform procedures.
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REPORT ON PUBLIC HEARINGS ON ARTICLE 8:

FAMILY OFFENSES HELD DECEMBER 11, 1980
IN NEW YORK CITY AND DECEMBER 15, 1980
IN SYRACUSE

Persons testifying at the public hearings concerning
family offenses represented over thirty-six counties and
twenty-five organizations. The organizations included the
Department of Probation, the Legal Aid Society, legal ser-
vices, volunteer and government domestic violence programs,
advocacy groups, and the private bar. The major points made
at the hearings concerned forum, counsel, intake, enforcement,
procedure, cohabitants, and remedies. A synopsis of the
testimony follows. Numbered references are made to each
person's written testimony, which is provided as Appendix A.
The testimony has been organized in the order in which it was
orally presented. A cross-reference indicating the geograph-
ical area and county of the group or agency has also been

provided (Appendix B).

FORUM

Many of the people who testified specifically stated
that they favored unrestricted (without the seventy-two hour

election requirement) concurrent jurisdiction of Criminal Court

Preceding page blank




14e6.

and Family Court (1, 5, 8, 10, 14, 19, 21, 32, 34, 38, 39, 43).
Others assumed some form of concurrent jurisdiction would con-
tinue, but did not discuss the merits of the current procedure
(3, 9, 11, 12, 13, 15, 16, 17, 25, 26, 29, 30, 31, 35, 36, 37).
However, both these groups and others stated that victims were
not properly advised of their jurisdictional options by the
police, the Department of Probation, or court personnel (1, 5,
6, 7, 8, 19, 31, 32, 43). Only one probation officer suggested
that exclusive jurisdiction over family offenses be restored

to Family Court (1), while one administrative judge and a
sociologist suggested Article 8 be repealed and all domestic

violence be handled in Criminal Court (18, 33).

PROBATION INTAKE

The role of the Department of Probation as the agency
responsible for intake in many counties was the subject of great
criticism,. Many felt that probation interviews unnecessarily
delayed the process (16, 24, 30, 31, 36, 39, 47). Others stated
that probation should be removed from the intake function (9, 15,
17, 41). It was pointed out that petitioners viewed probation as
part of the judicial system and not as a helping agency (5, 20).
Other concerns with the probation function were: personnel were

untrained (31), they do not make use of available referral agencies

e e———
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in the community (43); they were unsuccessful in diverting
cases (13). As was previously mentioned, most speakers felf
probation did not properly inform or explain ontions to peti-
tioners concerning remedies, the right to by-pass probation
intake, the availability of emergency relief, or choice of
forum (1, 5, 6, 7, 8, 19, 31, 32, 43). Others did not dis-
cuss probation intake, but strongly urged assignment of coun-
sel at intake. (See, Counsel section). It was suggested
that probation act as a resource for service or community
referrals after an Order of Protection had been issued (9,
13, 29, 32) or to monitor mandated treatment at disposition
(29). However, some felt treatment needed to be long term

to be effective (20) and was better left to the mental health
services (14). Another original suggestion was that proba-
tion be provided with cameras to photograph injuries of peti-

tioners (10).

COUNSEL

There was complete consensus that counsel should be
provided for indigent petitioners. Everyone strongly urged
provision of counsel as necessary for an improved system (1, 2,

3, 4, 5, 7, 8, 9, 10, 11, 12, 14, 15, 21, 25, 27, 28, 29, 30, 32,
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33, 34, 35, 37, 38, 39, 40, 41, 43, 44, 45, 47). Some of the

arguments in support of providing counsel to indigent petitioners

| were :

. ® family law has become too complex for the pro se
petitioner to master (45);

® petitions should be framed by counsel (14, 45);
® waiting time would be reduced (45);
° counsel would insure that petitioner was fully

aware of options (34, 45);

® issues would be fully and clearly defined for
judges (40, 45);

® all ancillary issues could be discussed from the
beginning (e.g., support, paternity) (40, 45);

e an added dimension of enforcement would be intro-
duced if respondent knows petitioner's counsel
will act on a violation (45); and

® it is grossly unfair to grant respondents counsel

and not the victims (24).

A number of people felt that if it were impossible to
get counsel, then at least lay advocates should be provided
(4, 15). Most people who considered the issue felt counsel
should be assigned at intake (9, 25, 30, 33, 43, 45). Others
mentioned the first court appearance (32), when a Temporary

Order was issued (8), and at the hearing (29). One person

. felt lay advocates were preferable (17) and another that

B

A
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petitioners should secure private counsel (19). Assignment

of 18B counsel or legal aid was most often mentioned (9, 25,

.31), while two witnesses suggested county attorneys be assigned

(not included in their written reports).

ENFORCEMENT

There was great frustration expressed about the failure
of Family Court or the police to enforce Orders of Protection.
It was universally observed that enforcement of Orders of
Protection is sadly lacking and that there are no serious

consequences to the respondent for violations (4, 6, 12, 14,

19, 24, 25, 26, 29, 30, 31, 32, 36, 40, 41, 44, 46, 47). Many

felt there must be serious penalties attendant on violations,
but that even when appropriate, jail was not presently ordered
by the judges (36, 39, 40). Some suggestions for changes in
Family Court enforcement were:
e mandatory arrest and jail to replace optional
penalties (4, 25, 31);

) requiring judges to give reasons when jail is not
imposed (12);

e arrest and jail on first offenses, not just viola-
tions of an Order of Protection (10); and

® week-end jail so that respondents do not lose their
jobs (41).
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Other speakers supported remedies short of jail when
possible, but clearly and decisively imposed by Family Court.
(See, section on Remedies).

Some comments concerning enforcement indicated that
police enforcement is the main problem (7) and that the
only way there will be reasonable enforcement is when emphasis
is on criminal sanctions in the criminal courts (7, 33). One
witness argued that "the cycle of reluctance to treat these
offenses sériously necessitated exclusive jurisdiction in the

Criminal Court." (33).

PRACTICE AND PROCEDURE

The most pressing problem to the speakers was failure
of Family Court to provide for service of summons (an/ér Tem~-

porary Orders of Protection). Most commentators recommended

that the police, sheriff's office, or court personnel serve
respondents personally (3, 8, 10, 14, 16, 21, 27, 32, 47) and
that if respondents do not appear, defaults be granted (16, 17,
47) . Other suggestions for improved procedures were that:
] petitions be drawn to include multiple allejations:
a problem exists as to who should draw petitions,
neither probation (1), clerks (35), nor petitioners

(38) are qualified to do so. (See, sections on
Counsel and Probation.);
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® brocedure for adjournments be established other
than by appearance (1s) ;

® emergency hearing procedures be established (16);

Q twenty-four hour access to Ex Parte Orders of
Protection be made availabla (14,719);

e hearings be held within two weeks (see, section
on Probation Intake);

® petitioners be provided with copies of petitions
and Temporary Orders of Protection immediately

) Qross Oor Mutual Orders of Protection only be
i1ssued when warranted and when a Cross-petition
exists;

. reconciliation agreements or settlements be in
writing on a form provided by court (14) ;

° a uniform statewide centralized filing system for
Orders of Protection be established (14, 26);

® bi-lingual court personnel be made available (21);
and

e a written information guide be provided to all

victims (47).

One issue not raised by the Commission, but repeatedly
discussed by the speakers, was a necessity for on-going train-
ing and education for Town Justices, Judges, Magistrates, and
police, many of whom are uninformed on the current law and insen-

sitive to the problems (14, 19, 23, 30, 32, 42).
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REMEDIES I

A number of speakers supported the idea of Family Court
having a full range of dispositional options, including fines
and compensation for loss of earnings, medical and moving expen-
ses (12, 31, 32, 33, 34, 40, 47). Some suggested the use of
fines to fund shelters (8, 10, 12, 31, 34, 44, 47). There was
support for encouraging judges to order temporapy evictions (8,
14, 16) and temporary divisions of personal property (38).
Restitution or community service concepts could also be used |
(2) . One researcher pointed out that middle~range remedies
are important because they let abusers know, without going to
the full and punitive extent of jail, that their behavior is

unacceptable (23).

COHABITANTS

Most speakers favored the inclusion of cohabitants under
Article 8 (1, 2, 3, 4, 6, 9, 14, 15, 22, 23, 25, 27, 28, 30, 31,
32, 33, 40, 41, 42, 44, 45, 47, 48). It was pointed out that
in some counties, approximately one-half of calls for help to
the police are from unmarried cohabitants in long-term relation-
ships (6, 23). All speakers who addressed the issue, including

those not favoring the extension to Family Court, concluded

~
-
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that cohabitants are not presently receiving adequate protec-
tion (5, 17, 33, 38). Of this group, two stated that cohabi-
tants should be included only after Family Court services are
improved (17, 33). Other speakers thought cohabitants should
receive Orders of Protection only in Criminal Courts or City
Courts (5, 38). Another group urged that the definition of
cohabitants include those who are divorced or separated (14,
23, 29, 31), while another thought only unmarrieds having

children in common should have access to Family Court (32).

GOALS OF THE FAMILY COURT ACT ARTICLE 8

The speakers, for the most part, wanted aAchange in
emphasis from "preservation of the family" to "protection of
the victim" as the paramount goal for Article 8 (4, 8, 23, 27,
29, 33, 40). Some felt that Family Court should not even be

involved in reconciliation efforts (8, 23, 40). Only two

persons favored continuation the current goal (1, 2).

VISITATION AND CUSTODY

It was generally the position of witnesses that the
battering of a spouse should be a factor when determining visi-
tation and custody cases (12, 34, 38, 40, 47). It was repeatedly

stated that defendants often use visitation as a vehicle for
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WRITTEN STATEMENTS SUBMITTED TO
THE NEW YORK STATE TEMPORARY COMMISSION TO

. RECODIFY THE FAMILY COURT ACT
retaliation against the custodial parent (8, 10, 28, 30, 40).

Speakers opted for supervised visitation as a possible solution
(8, 10, 12, 30, 43). Many felt that witnessing domestic viclence

is detrimental to the children's well-being (6, 12, 28, 30, 34,

| 1. Thomas Callanan
, . . . NYS Department of Probation
of .
40). The curtailment of visitation rights when an Order Empire State Plaza
Protection is violated was suggested by one witness (15). ( Tower Building, 22nd Floor

Albany, NY 12223

2. Harold Baer, Esqg.
Community Service Society

! c/o0 Guggenheimer g Untenmeyer
5 80 Pine Street

New York, NY 10005

3. Lois Cowan, Chairwoman
Mental Health Association of Westchester County
Advisory Committee
Abused Spouse Assistance Service
29 Sterling Avenue
White Plains, NY

4, Dean Waller, Director
Victim Services Agency
Family Court Programs
f Two Lafayette Street
! New York, NY 10007

5. Dr. Carolyn Lansberry
Domestic Violence Program
Middletown Community Health Center
23 West Main Street
Middletown, NY 10940

6. Stephen Crystal, Director
HRA Office of Legislative Coordination
Management Systems and Research
Family Adult Services
60 Hudson Street
New York, NY 10013
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10.

11.

13.

14.

Ray Allman, Chief Clerk
Family Court

60 Lafayette Street

New York, NY 10013

Judith Brown, Shelter Director
Yonkers Women's Task Force, Inc.
P.0. Box 395

Yonkers, NY 10702

Harriet Cohen, Esq.

Nechama Masliansky, Esq.

Committee on Matrimonial angd Family Law
c/o Golenbock & Barell

645 Fifth Avenue

New York, NY 10022

Margaret McLaughlin, Former Chairwoman
Rockland Family Shelter, Inc.

90 North Broadway

Nyack, NY

Barbara Schweid

Long Island-Jewish Hospital
Abused Spouse Counseling Program
New Hyde Park, NY

Carolyn Fish, Executive Director
Rockland Family Shelter, Inc.
P.O0. Box 517

Nyack, NY 10960

William P. Benjamin, Deputy Director
Suffolk County Probation Department
P.0O. Box 233

Smithtown, NY 11787

Barbara Handschu
National Lawyers Guild
736 Brisbane Building
Buffalo, NY 14203

Laura Norman, Director

Morningside Heights Legal Services
1127 Amsterdam Avenue

New York, NY 10024

16.

17.

18.

19.

20.

21.

22.

23.

24.

Susan V. Demers (for Archibald Murray)
The Legal Aid Society

953 Southern Boulevard

Bronx, NY 10459

Stephen Leeds, Arthur Schiff

LEAA Robert Sterling Clark Project:
Helping Battered Women in NYC

340 Burns Street

Forest Hills, NY 11375

Sharon Grosfeld
1935 Bogart Avenue
Bronx, NY 10462

Rosemary F. Byron, Esqg.
One Bridge Street
Catskill, NY 12414

Norman Sugarman, Director
Family Court Services

140 Richmond Terrace
Staten Island, NY

Patricia Dohrenwend (for Madeline Hendricks)
Yonkers Court Assistance Program for Abused Spouses

P.0. Box 572
Bronxville, NY 10708

Edward Jones, Assistant Director
Nassau County Probation

1200 o014 Country Road

Westbury, NY

Beverly Houghton

Volunteer Counseling Services
151 South Main Street

New City, NY

Joan Genchi (for Karen Russano)
Long Island Women's Coalition, Inc.
P.0. Box 455

Wheatly Heights, NY

157.
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25.

26.

27.

28.

29.

30.

31.

32.

Judy Reichler, Esqg. .
Mid-Hudson Legal Services
R.D. #2, Box 217

Accord, NY 12404

Alaine Espenscheid, Manag@ng Attorney
Legal Assistance of the Finger Lakes
27 Linden Street

Geneva, NY

ﬁgiigesggﬁnty Legal Assistance Corporation,
Alternatives for Battered Women

80 W. Main Street

Rochestexr, NY 14614

Marion D. Scipioni, Task ?orcg Leader

Task Force Against Domestic Violence of the
Unitarian Church

80 E. Clintwood Court

Rochester, NY 14620

i tor
Karen K. Peters, Counse} to the Direc
NYS Division of Alcoholism and Alcohol Abuse
44 Holland Avenue
Albany, NY 12229

Anne Burlingham
Vera House, Inc.
124 Clarence Avenue
Syracuse, NY

Julia Morris

517 Orchard Street

Fayetteville, NY 13066 . . ‘
Previously of the Domestic Violence Legal Unit

Robert J. Dunning, D%rector

Monroe County Probation Department
99 Exchange Street

Rochester, NY 14614

33.

34.

35.

36.

37.

38.

39.

40.
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Honorable Edward McLaughlin
Administrative Judge
Family Court -- Onandaga County

Family Court of the State of New York
Onandaga County

Jean L. Fragakis, Coordinator
Hotline for Battered Women
P.O. Box 573

Dunkirk, NY 14048

Fern S. Adelstein, Legal Assistant
Southern Tier Legal Services

201 S. Union Street

Olean, NY 14760

Tina Vail, Domestic Violence Coordinator
Cattaraugus Community Action

262 Broad Street

Salamanca, NY 14779

Roberta Heppy, Sr. Probation Officer
Chemung County Probation Department
203-205 Lake Street

Elmira, NY 14901

Deirdre Parke, Staff Attorney

Legal Aid Society of Oneida County
11 Clinton Place

Utica, NY 13501

Patricia Valls, Director

Tompkins County Task Force for Battered Women
P.0. Box 164

Ithaca, NY 14850

Karen Sauer, Coordinator

Family Abuse Task Force of Herkimer County, Inc.
Box 151

Mohawk, NY 13407
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41, Carl J. Costantino, Director
Niagara County Probation Department
County Building, Room 310
Niagara Falls, NY 14302

42, Bonnie Maurer, Program Director
Family of Woodstock, Inc.
Family Adult Shelter
16 Rock City Road
Woodstock, NY 12498

43, Beverly Kaufman, Program Director
YWCA of Dutchess County
Battered Women's Program
18 Bancroft Road
Poughkeepsie, NY 12601

44 . Jane Moran and William Gibney
Tioga County Office
Chemung County Neighborhood Legal Services, Inc.
63 North Avenue
Oswego, NY 13827

45, Honorable Francis T. Murphy, Jr.
Presiding Justice
Supreme Court, Appellate Division
First Judicial Department
27 Madison Avenue
New York, NY 10010

46. Doris Moss, Executive Director
Abused Women's Aid in Crisis
G.P.O. Box 1699
New York, NY 10116

47. Rape Crisis Center
56-58 Whitney Avenue
Binghamton, NY 13901

48. Rebecca Rolland, Counsel
Manhattan Family
Office of Assistant Corporation Counsel
60 Lafayette Street
New York, NY 10013

APPENDIX B

BREAKDOWN OF WRITTEN STATEMENTS
BY GEOGRAPH1: A, AREA

The written statements submitted to the Commission
are organized below according to geographical areas. The

Arabic Numerals correspond to those assigned statements

in Appendix A.

STATEWIDE

1. Thomas Callanan

NYS Department of Probation
Albany

6. Stephen Crystal

HRA Office of Legislative Coordination
New York City

29. Karen K. Peters

NYS Division of Alcoholism and Alcohol Abuse
Albany

45. Honorable Francis T. Murphy, Jr.
Supreme Court, Appellate Division
First Judicial Department
New York City

46. Doris Moss
Abused Women's Aid in Crisis
New York City

1l61l.
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GEOGRAPHICAL AREA I: Bronx, Kings, New York, Queens, and

GEOGRAPHICAL AREA II: Nassau and Suffolk Counties.

Richmond Counties.

11. Barbara Schweid )
2. Harold Baer, Esqg. Long Island-Jewish Hospital
Community Service Society Nassau County
New York City Area ‘
i 13. William P. Benjamin
4. Dean Waller Suffolk County Probation Department
Victim Services Agency Suffolk County
New York City Area
22. Edward Jones
7. Ray Allman Nassau County Probation
© Family Court ; Nassau County
New York City Area |
3 24. Joan Genchi

9. Harriet Cohen, Nechama Masliansky
Committee on Matrimonial and Family Law
New York City Area

15. Laura Norman
Morningside Heights Legal Services
New York City Area

Long Island Women's Coalition, Inc.
Suffolk

GEOGRAPHICAL AREA III: Rockland and Westchester Counties.

3. Lois Cowan
16. Susan V. Demers Mental Health Association of Westchester County
The Legal Aid Society ; Westchester County
Bronx County § .
f 8. Judith Brown
17. Stephen Leeds l Yonkers Women's Task Force, Inc.
LEAA Robert Sterling Clark Project: | Westchester County .
Helping Battered Women in New York City !
New York County 10. Margaret McLaughlin
Rockland Family Shelter, Inc.
18. Sharon Grosfeld Rockland County
Bronx County
12. Carolyn Fish
20. Norman Sugarman Rockland Family Shelter, Inc.
Family Court Services Rockland County
Richmond County
21. Madeline Hendricks
48. Rebecca Rolland Yonkers Court Assistance Program for Abused Spouses
Manhattan Family Court -- Westchester County
Office of the Assistant Corporation Counsel
New York City Area 23. Beverly Houghton

Volunteer Counseling Services
Rockland County
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GEOGRAPHICAIL AREA IV: Columbia, Delaware, Dutchess,

Greene,

Orange, Putnam, Sullivan, and Ulster Counties.

5.

19.

25.

42.

43.

Carolyn Lansberry
Domestic Violence Program
Orange County

Rosemary F. Byron
Greene County

- Judy Reichler

Mid-Hudson Legal Services
Ulster County '

Bonnie Maurer

Family of Woodstock, Inc.
Ulster County

Beverly Kaufman
YWCA of Dutchess County
Dutchess County

GEOGRAPHICAL AREA V: Albany, Clinton, Essex, Franklin, Fulton,

Hamilton, Herkimer, Jefferson, Lewis, Montgomery, Oneida,

Otsego, Rensselaer, St. Lawrence, Saratoga, Schenectady,
Schoharie, Warren, and Washington Counties.

"31.

38.

40.

Julia Morris

Domestic Violence Legal Unit
Albany County

Deirdre Parke

Legal Aid Society of Oneida County
Oneida County

Karen Sauer

Family Abuse Task Force of Herkimer County
Herkimer County

FIR—

GEOGRAPHICAL AREA VI: Broome, Cayuga, Chenan

1865.

GEOGRAPHICAL AREA VII: Allegany, Cattaraugus,

go, Cortland,

Madison, Onondaga, Oswego, Tioga, Tompkins, Schuyler,
Seneca, and Wayne Counties

Anne Burlingham
Vera House, Inc.
Onondaga County

Honorable Edward McLaughlin

Family Court -- Onondaga County
Onondaga County

Patricia valls

Tompkins County Task Force for Battered Women
Tompkins County

Jane Moran, William Gibney

Tioga County Office, Chemung County Neighborhood
Legal Services, Inc.

Tioga County

Rape Crisis Center
Broome County

Chautauqua,

Chemung, Erie, Genesee, Livingston, Monroe, Niagara,
Ontario, Orleans, Steuben, Wyoming, and Yates Counties

Barbara Handschu

National Lawyers Guild
Erie County

Alaine Espenscheid

Legal Assistance of the Finger Lakes
Ontario County

Betsy Swan

Monroe County Legal Assistance Corporation,
Alternatives for Battered Women
Monroe County
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GEOGRAPHICAL AREA VII (Cont'd)

*28. Marion D. Scipioni
Task Force Against Domestic Violence of the
Unitarian Church
Monroe County

*32. Robert J. Dunning
Monroe County Probation Department
Monroe County

34. Jean L. Fragakis
Hotline for Battered Women
Chautaugqua County

35. Fern Adelstein
Southern Tier Legal Services -
Cattaraugus County QUESTIONNAIRE TO FAMILY COURT
36. Tina Vail _ JUDGES: ARTICLE 8
Cattaraugus Community Action
Cattaraugus County

37. Roberta Heppy
Chemung County Probation Department
Chemung County

41, Carol J. Costantino
Niagara County Probation Department
Niagara County

* Rochester, NY. |
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QUESTIONNAIRE ON ARTICLE 8: FAMILY OFFENSES

FORUM
1. Many witnesses at our hearings were critical of the

Present 72-hour exclusive election of forum require-

ment. Suggested alternatives were: Creating unre-

stricted concurrent jurisdiction by the Criminal and

Family Courts, or extending the time period in which

the petitioner must choose from 72 hours to 2-3 weeks

(a) What is your opinion of the proposal to provide
unrestricted concurrent jurisdiction by the Fam-
ily and Criminal Courts? What do You see as the
advantages or’disadvantages?

(b) What do You see as the advantages or disadvan-
tages of extending the time in which petitioners
must make an exclusive choice of forum?

(c) If the pPresent 72-hours exclusive election pro-
vision is retained, can YOou suggest measures that
would help the petitioner in selecting the proper
forum?

2. It has been sugges

INTAKE

ted that Article 8 be repealed and
that Criminal Court be given exclusive jurisdiction

over family offenses. Do you agree? Why? Or do
you think that Family c jurisdi

retained? Or expanded? Why?

AND COUNSEL

3.

Many witnesses at our h

earings urged that Article 8
probation intake be abo

lished, that 18b counsel be
appointed for indigent petitioners when they first
come to court, and that

Article 8 petitions be pre-
pared either by petitioner's counsel or by petition
clerks.

Preceding page blank
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(a) What is your opinion regarding the proposal that
FProbation intake be eliminated in Article 8 pro~
ceedings?

] : 8. Do you issue warrants when the respondent fails to

| appear? Do you have difficulty with the execution of
warrants in your county? Have you any suggestions for
improving this system? What, if any, documentation is

(b) Waat percentage of Article 8 petitioners in your ! required before a warrant is issued?

court are presently represented by counsel? Do
you think that the appointment of 18b counsel for

indigent petitioners would improve the handling ; EVIDENCE AND PROOF
of Article 8 cases?

(c) If probation should no longer perform Article 8 : 9. Have you encountered any Gifficulties with the rules
intake, would you support the proposal that where

of evidence and proof under Article 8§? Would you
the petitioner is represented by counsel, counsel : suggest any changes?

be permitted to prepare the petitioner rather than
the petitioner clerk?

. ANCILLARY ISSUES

SERVICE , _
10. How do you handle anclllary issues (support, custody,
pPaternity, visitation) that arise in the course of
4. It has been suggested that service by police, sneriff's an Article 8 case? Do you find there axe procedural
office, or court personnel be required. Do you agree? \ problems hindering the consolidation of these issues?
Do you foresee any problems?

Do you have suggestions for improving procedure?

5. Who serves summonses and temporary orders of protection )
upon respondents in your court? Are there problems REMEDIES AND DISPOSITION
with this system? :

11, The following have been suggested as specific condi-~
tions of behavior that might be provided for inclusion,
at the judge's discretion, in orders of protection
issued under Article 8: (a) refrain from prohibited
behavior, specifically, hitting, pushing, threatening,
menacing; (b) refrain from disrupting the household by
removing or damaging property; (c) permit petitioner
to return to the residence for personal belongings;

(d} produce essential documents or records for peti-
tioner; (e) permit a parent to visit the child at stated
periods (such visits nay be ordered under supervision

of an appropriate third party or the Department of Pro-
bation); and (f) move out of the home.

DEFAULTS AND WARRANTS

6. How do you handle cases in which the respondent fails
to appear? Under what conditions would you (or do you) ‘ ;
grant default judgments? 1If you are reluctant to do
so, is it because of problems with proof of service?

7. Is there a problem with devising alternative methods
of service? If petitioner claims personal service can-
not be made on respondent, do you hold a hearing on
this question? If there is satisfactory proof or ser-
vice (personal or alternative service) what are the

problems associated with granting permanent orders of ‘ Do you foresee any problems? Can you suggest any others
protection on default?

that might be helpful?

Do you order respondents to stay away from home? Do
you 2have any problems with making such an order?

-
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12. The following have been suggested as further remedies
that might be ordered, at the judge's discretion, under
Article 8: (a) pay for expenses incurred for medical
care and treatment required as a result of the offense;
(b) pay for moving expenses or the expense of temporary
shelter necessitated as a result of the offense; (c)
restore to petitioner wages lost as a result of the

offense; and (d) pay their share of any mortgage, taxes,
heat for the home.

Do you foresee any problems? Can You suggest any others
that mighv be helpful?

13. The following have been suggested as specific orders
of disposition that might be issued, at the judge's
discretion, under Article 8: (a) pay a fine (to be
used for a shelter fund); (b) report at regular inter-
vals for supervision by the probation service; (c¢)
participate in an educational program; (d) participate
in a therapeutic session or sessions; and (e) pay for
costs of the education or therapy ordered.

Do you foresee any problems? Can you suggest any others
that might be helpful?

MUTUAL ORDERS OF PROTECTION

14. Under what ccnditions would you (or do you) grant mutual
orders of protection? Do You require that the repondent
have previously filed and served a cross-petition?

SERVICES

15. Are there services in your community to which you can
refer Article 8 5ffenders for counseling or treatment?
Please describe any programs or agencies thatyou feel
have been particularly helpful.

173.
PROBATION
16. Do you ever order a pre-disposition investigation by

probation? Post-disposition supervision? If so,

the Department of Probation effective? What role

played by the Department of Probation in Article 8
proceedings is most helpful? Wwhy?

is

17. Do you believe that the Department of Probation can or
should play a stronger post-disposition role? In what
ways?

ENFORCEMENT

18. The witnesses at our hearin

. gs were virtually unanimous
in their complaints about the lack of enforcement of
orders of protection. -

(a) What are the major problems of enforcemert you

have encountered? Do you have any suggestions
for solutions?

(b) What penalties do you generally impose for viola-
tions of orders? Do you think there are any addi-
tional alternative penalties that should be added

to the statute? What do you think about the impo-
sition of jail sentences?

COHABITANTS

19. Many witnesses at our public hearings urged that the
jurisdiction of Article 8 be broadened to include pexr-
sons formerly married, persons living as spouses, and
persons formerly living as spouses who have children
in common. Do you agree? Which groups?

OTHER

20. Are there other issues and problems arising under
Article 8 that you believe could be addressed by
statute or court rules (e.qg., calendars, parts, etc.)?




Preceding page blank

CHILD ABUSE AND NEGLECT:

ARTICLE 10

USR-S AR 3
<
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In 1979 the New York State Child Abuse and Maltreat-
ment Register received over 51,000 reports of suspected abuse
and neglect, and recorded more than 44,000 cases for investi-

1
gation involving nearly 76,000 children.” In that same year

the Family Court handled fewer than 7,400 z child protec-

tive petitions alleging abuse or neglect, and made findings

in only 4,962 cases.3

These figures indicate that most child protective

work in New York State proceeds without judicial involve-

ment. Nevertheless, the Family Court plays a crucial role

in child protective service, a role that can be properly

understood only in the context of the elaborate structure

for child maltreatment reporting, investigation, and ser-

vices created by the legislature under the Child Protective

Services Act of 1973.+ This statute gave New York one of

the most extensive child protection systems in the nation,

the culmination of a century of shifting trends in public

policy, law, and social work theory and practice regarding

intervention on behalf of abused and neglected children.

Preceding Page hlapk
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A BRIEF HISTORY OF CHILD PROTECTION IN NEW YORK

From the earliest days of colonial settlement in Amer-~
ica, following customary practice established by the English
Poor Laws of the sixteenth century, children of the poor
were taken from their families and bound out, to earn their
keep as servants and apprentices. (The separation of chil-
dren from their parents was a practice common to all classes:
the children of the rich were often sent to other households
to be educated.) The purpose, of course, was not to save
them from parental abuse or neglect or from the disadvantages
of poverty, but rather to relieve the tax burden on the
parish -- what we would now call the welfare rolls; indeed,
no one questioned parental treatment of children, and the
law acknowledged the absolute right of the father to decide
how to raise, support, and discipline his children. Through-
out the eighteenth and most of the nineteenth centuries,
abandoned infants and children were thrown on the mercies of
private and religious charities, and they, along with the
children of the destitute, were boarded as servants with
private families, or sent to wcrkhouses, or apprenticed, or

transported west to labor on farms.

PRS-
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In England, a gradual and cautious deveiopment of the

legal doctrine of "parens patriae"

~- in due course imported

to the American colonies -~ created justification for state

intervention to protect children from exploitation (initially,
not of their bodies, but only of their property) by their

guardians, and later by their own parents. This intervention

did not extend to what we would now call "child-rearing prac-

tices.” 1In both England and America, the law gave parents

a free hand to discipline their children, although in 1837

an American court did draw the line at the infliction of

permanent injury or endangerment of

6

"correction."

child's life through

The later nineteenth and early twentieth centuries

brought numerous and rapid changes in attitudes, laws, and

practices regarding children and family life: early (but

Sporadically enforced) child labor and compulsory education

statutes; the various manifestations of the "child-saving"

nmovement -- inciuding eéstablishment of *he first juvenile

courts =- that sought to protect children from the moral as

well as the physical depredations of poverty, often by

removing them to "bekter" environments; an expansion of the

state's authority to intervene (as parens patriae) in family

life; and, later in the present century, the growth of new
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attitudes regarding parents' responsibility for the emotional
as well as the physical health of their children. Of par-
ticular pertinence to child protection were the establishment,
in the last quarter of the nineteenth century, of societies
for the prevention of cruelty to children and the enactment
of statutes prohibiting specific acts of child maltreatment.
The first society for the prevention of cruelty to
children (SPCC) was founded in New York in 1875 in reaction
to the notorious case of Mary Ellen, rescued from brutal
beatings at the hands of her guardian through the interven-
tion of an official of the local society for the prevention
of cruelty to animals. The handling of Mary Ellen's case
typified the pattern of child protection for many decades to
come: the guardian was convicted and sent to jail for
assault, Mary Ellen was sent to an institution. SPCC's
proliferated rapidly throughout the country: by the turn of
the century, there were 150, and thirty years later, 500,
including many (known as humane societies) that ministered
to both children and animals. The SPCC's saw themselves as
law enforcement rather than social welfare agencies, their
officers empowered by statute to arrest and aid in the pro-
secution of parents and guardians who committed offenses

against children. In New York these offenses were described

e
()
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in the Anti-Cruelty Act of 1881: abandonment; failure to

provide food, shelter, clothing, medical care; willful endan-

germent of a child's life, health, or morals. The role of

the judiciary was to convict and sentence offending adults;

the primary service tovictimized children continued to be

removal and placement.

A new trend in child protection emerged around the

turn of the century: the "decriminalization" of child mal-

treatment, which sought the prevention of child abuse and
neglect and the preservation and rehabilitation of families

through the provision of supportive services. Gradually,

some SPCC's, and eventually the New York society itself,

embraced this philosophy, although the society's investiga~

tive and enforcement roles remain to this day, reinforced

by the SPCC agent's continued status as a Peace officer,

licensed to carry a gun.

The judicial function in child protection reflected

the changing social work trends from prosecution to preven-

tion, from removal of children to preservation and rehabil-

itation of the family, from criminalization to service provi-

sion. ‘As the role of the child protective worker was rede-

fined, so too was the role of the court. The 1962 recodifica-

tion of the New York Children's Court and Domestic Relations
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Court Acts inﬁo the new Family Court Act established the
provision of services and family preservation as the stated
purposes of judicial neglect proceedings. Perhaps nowhere
else in the Family Court Act was the "social services" model
of the judicial role so clearly expressed as in Article 3.

By that time, primary responsibility for child protection and
family services had passed from private organizations like
the SPCC to public welfare agencies, including state and
local departments of social services and, as adjuncts of

the Family Court, departments of probation.

One further development must be noted as background to
the 1973 Child Protective Services Act: the emergence of the
medical model of child maltreatment. Beginning with the
published description of the "battered-baby syndrome" just
after the Second wWorld War, professionals in medicine and
child development identified certain kinds of child maltreat-
ment that they believed could, like a physical disease, be
"diagnosed" through the recognition and interpretation of
particular symptoms in the child's appearance and behavior,
and, in some cases, "cured" through treatment of the parent.
The medical approach to child maltreatment, especially as

manifested in such forms as violent physical abuse, sex abuse,

e
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and certain types of persistent physical and emotional neglect,
redefined the problem as a phenomenon endemic (the word "epi-
demic" was often used) throughout society, rooted in aberrant
patterns of human psychology and behavior. From this redefi-
nition of child maltreatment as a public health problem came
the impetus to create reporting systems, so that doctors,
teachers, social workers, and other child care professionals
confronted with the symptoms of possible maltreatmen£ could
report suspected cases for investigation. New York's first
reporting law was enacted in 1964. (Between 1963 and 1967,
every state in the nation adopted a reporting statute.) The
duty to report created the need for a structured, state-wide
system for the receipt and investigation of reports, the
provision of protective, preventive, and rehabilitative ser-
vicgs, and the preparation of cases for judicial proceedings.

That system was established by the Child Protective Services

Act of 1973.

HOW NEW YORK'S CHILD PROTECTIVE SYSTEM WORKS

Under the Family Court Act of 1962, child neglect pro-
ceedings (including acts now defined as abuse) were governed

by Article 3. Any "interested person" could file a petition:
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a parent or other relative, sociél worker or SPCC agent,
police officer, or indeed any person having information on which
to base the belief that a child was neglected. The department
of probation was directed to examine the allegations and
evidence presented by the petitioner, contact the parents,
and attempt to adjust some cases informally, for example, by
arranging for voluntary placement of the child in foster care
or for the provision of services to the family by a public or
private agency. Probation was also empowered to investigate
cases for the court, and to supervise the family and arrange
for services following a judicial finding of neglect.

Several intermediate steps occurred between the 1962
Act and the 1973 Child Protective Services Act.8 In 1964,
physicians and certain other medical professionals were placed
under a statutory duty to report suspected cases of abuse to
their local public social services officials. Thereafter, the
reporting obligation was extended to other professional groups,
and to suspected cases of neglect as well as abuse. The
legislature established the first state~wide abuse and mal-
treatment register in 1966, and local registers the following
yezr. Until 1973, however, the lines of authority and

responsibility for receiving and investigating reports were

185.

unclear, and the burdens were divided in different parts of
the state among various social services, probation, and SPCC
officials.

Also during this period, some important changes were
made in the Family Court Actuq Following the highly publicized
death of a severely abused child in 1969, the legislature
enacted Article 10, providing special judicial procedures
for the urgent hearing of abuse cases. 1In 1970, the legis-
lature added a revised version of Article 3 neglect proce-
dures to the abuse procedures of the new Article 10, thereby
repealing Article 3 but maintaining some significant distinc-
tions between abuse and neglect cases. The method of investi-
gating and bringing cases before the court remained the same
until the Child Protective Services Act was passed in 1973.

The Child Protective Services statute, enacted "to
encourage more complete reporting” and to set up a child pro-
tective service in each county "capable of investigating such
reports swiftly and competently" and of providing protective
and rehabilitative services, established the structure of
New York's child protective system as it operates today:lo
@ Every county department of social services must

have a child protective service (CPS), which is
the sole public agency for receiving and investi-

gating reports of suspected child maltreatment.




- 186.

The CPS may arrange with a local SPCC to inves-

tigate some reports.

The state register in Albany is open to accept
reports around the clock seven days a week,
through a state-wide toll-free telephone number.
(Three.localities ~- New York City and Monroe

and Onandaga Counties ~- are presently author-
ized to receive reports on local numbers, but
such reports must be transmitted immediately to
Albany. ©New York City is making preparations to
merge with the state-wide system as of October 1,
l980.¢’ When a report is received, the register
notifies the local CPS, which must begin an
investigation within twenty-four hours and sub-
mit a preliminary report td the register within
seven days. Within ninety days, the CPS must
notify the register whether the report was
"indicated"” or "unfounded.” An indicated report
is one for which "some credible evidence" of abuse

Oor neglect has been found. Unfounded reports

are expunged from the register.

® Anyone can make a report to the register, but
practitioners in specified professions are
designated as "mandated reporters," liable to
civil and criminal penalties if they do not
report suspected abuse or neglect. A tele-
phone report to the state register must be
followed within forty-eight hours by a writ-
ten report to the local cps. A written
report from a mandated reporter is admissible
as evidence in a judicial proceeding under
Article 10. Any mandated reporter may take
photographs and X-rays, which must be sent
to the local CPS and are admissible as evi-

dence in an Article 10 proceeding.

® Police, SpPcc, and county department of social

services officials may take children into pro-
tective custody, and physicians may hold chil-~
dren in custody even if medical treatment is
not required, in order to remove them from
imminent danger to life or health. The direc-
tor of a hospitél, "where he believes the facts

So warrant," may hold a child until the next

187.
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regular weekday session of the Family Court,
at which time the CPS must bring the matter

before the court.

Any person making a report or taking a child
into protective custody in geood faith is immune
from civil or criminal liability. The good

faith of mandated reporters is presumed.

Physicians confronted with a possible case of
maltreatment, and persons authorized to take
children into protective custody, may call the
stateiregister to determine the existence of
prior reports if such information is necessary
to evaluate the condition of a particular child
or the need for protective custody. The statute
specifies other persons who may have access to
records in the register, among them the sub-
jects of abuse and neglect reports. There is

a procedure by which report subjects may request
the amendment or expungement of records. When
it begins its investigation, the CPS is required
to give written notice to the parents of their

rights to esxamine, amend, and expunge reports.

2
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Records of indicated reports must be sealed no
later than ten years after the child's eighteenth

birthday.

e Among the duties of the local CPS are: to
receive reports of suspected maltreatment
around the clock; to maintain records of
local cases; to investigate reports of sus-
pected maltreatment within twenty-four hours
and transmit preliminary and follow-up
reports of investigations to the state regis-
ter; to provide protective custody; to initiate
and assist in Article 10 proceedings in the
Family Court; to coordinate and provide services

to families.

In its functions related to Family Court proceedings,
the CPS assumes the roles formerly played by the department
of probation. In fact, the Family Court Act was amended by
the Child Protective Services Act to permit the filing of
Article 10 petitions only by a child protective agency; for
any other person to do so requires the special authorization

\Z
of the court.
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In a typical case of reported child maltreatment, a
school or hospital official, police officer, or family
member or neighbor calls the state register to report a
suspected incident of abuse or neglect. When the register
notifies the county CPS, a caseworker is assigned to contact

the family and begin an investigation. Depending upon the

circumstances, the person making the report or the CPS
caseworker may remove the child from the home and parental %
custody, immediately or at any time during the investigation, |
whether or not an Article 10 petition has been filed.\5
From the moment the CPS$ caseworker first makes contact
with the family, the variety of-possible "scenarios" is
almost endless. The family may refuse to speak to the
worker or open the door; in such instances the seriousness
of the reported allegations may lead the caseworker to seek
police assistance in order to gain entry and perhaps to
remove the child. Or the family may admit the caseworker,
who finds such clear signs of severe maltreatment that an

Article 10 petition is filed immediately. Or the caseworker

may quickly dispell the allegations of the report (perhaps

a malicious accusation by a disgruntled relative or neigh- i

bor), but find a family clearly overwhelmed by problems and

in need of help; in such instances, the worker would designate

(RIS e
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the report "unfounded" but attempt to seek assistance for
the family from other sécial services agencies. Or the
allegations may appear to be "indicated" by "some credible
evidence," but the parents -- perhaps eagerly, perhaps
grudgingly, but in any event voluntarily -~ agree to let the
worker assist them. In some voluntary cases, however, the
worker, after dealing with the family for a period of time,
may find that though the parents are cooperating, the condi-
tion of the home is not improving or may even be deterior-
ating; in such an instance, the worker may eventually seek
recourse to Ehe Family Court. Or the parents may refuse to
accept any services voluntarily, and the worker may decide
that Family Court assistance is necessary in order to foster
parental cooperation.

Some representative statistics describing the scope

of New York's child protective services activities are pre-

sented in Appendix A.

PROBLEMS IN CHILD PROTECTION

The Child Protective Services Act has successfully
implemented the consensus -- which remains firm today -- that

child protection in most instances is more appropriately the

province of social
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workers than of the police and the courts. But the present
child protective system has serious shortcomings, and these
must be understood if the Commission is to clarify the
child protective role of the Family Court. The structure
created by the 1973 act was grafted onto the then-existing
jurisdiction and procedures of the Family Court, which were
modified only to the extent of designating the CPS agency
to assume responsibilities previously assigned to probation.
Nc one has yet reappraised the functions of the court in
light of the seven years of experience with child protective
services.

Some recent studies of the administration of.child
protective services in New York State describe problems in
the system that could have a significant effect on child
protective proceedings in the Family Court}

It has been found, for example, that child protective

workers are, for the most part, poorly qualified, untrained,

lacking in experience, badly paid, virtually unsupervised, bur-

dened with unmanageable caseloads, and lacking in professional
15

status and opportunities for career advancemént. The typical

CPS worker -- who performs what is generally conceded to

be the most demanding, dangerous, stressful job in social

work -- makes $11,000, comes into child protective work just

'
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out of school or from another branch of social work and is
sent into the field without any training whatsoever, and
carries an active caseload of thirty, or fifty, or even more.
These are, of course, common failings suffered by other
public agencies as well, but they take on special signifi-
cance in child protective work because the rationale for

the creation of a special child pro£ective service was the
need for highly skilled, specialized staff trained to act
decisively in life-and-death Crises, to make difficult
investigations into the affairs of disorganized, uncooperative
families, at the same time to win the confidence and minister
to the needs of those families, and to understand the complex
legal issues involved in taking cases into court. But the
poor training and supervision, heavy caseloads, rapid turn-
over, and low morale and "burnout" that characterize so

muc: ovr the CPS staff frequently produce flawed decision~—
making and incomplete investigations that do not hold up in
court, to say nothing of inadequate service to children in
dire need of attention. These failings 'are readily acknowl-~
edged by CPS workers themselves}eand are a source of tremen-
dous frustration for everyone involved in child protective
proceedings. Insofar as the 1973 act was supposed to create
an expert investigative component to serve the Family Court,

the goals of the legislation have not been fully realized.
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Equally troublesome is the lack of state-wide policy
in such matters as investigative procedures, the form and
content of case reports submitted by local CPS units to the
central register, the sufficiency of evidence required for
designating "indicated" reports, anﬁTOperational definitions
of the terms "abuse" and "neglect." County-by-county incon-
sistencies in child protective practice have obvious impli-
cations for the building of cases for the Family Court, and
may foster similar inconsistencies in the standards that
govern judicial proceedings from county to county.

Blame for the shortcomings of the child protective
system has been laid to a combination of administrative prob-
lems, a lack of legislative clarity, a shortage of resources
and services, outmoded Civil Service regulations, and other‘8
such factors unrelated to the operation of the Family Court.
But there are some problems that may be inherent in the rela-
tionship between the Family Court and the social services
structure created by the Child Protective Services Act. One
of these certainly is the underlying tension between social

work and legal definitions of child maltreatment, and between

social work and judicial approaches to child maltreatment.

Y]
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One of the most pervasive themes in all the literature

Oon child protection is +
11

lawyers, Many social workers feel strongly that, by virtue of

their training and exXperience, they know how to recognize

inadequate parenting, protect endangered children, and select

appropriate services to change conditions ina the home.

They are frequently resentful to find their professional judg-

ments deprecated by lawyers ang judges. They are frustrated

at seeing their cases -founder on the formalities of due

Process, and their good faith efforts to serve families

twisted by the legalistic rituals of an adversarial confron-

tation. They may feel that they alone understand the inter-

ests of the child, while the lawyers quibble over rules and

technicalities.

Many lawyers, for their part, may become impatient

with "soft" evidence that falls short of the definitional andg

evidentiary requirements for an adjudication. They digplte

the notion that a concern for the legal rights of the parties
and an adherence to pProcedural formalities are a disservice

to the child's interests. Conversely, they resent the need

to step into the vacuum left.by a poorly prepared CPS case-~

worker. They deplore what they see as the social worker's
undue reliance upon the authority of the court and overly

hasty removal of children from the home.

he conflict between social workers andA




196.

Some of these antagonisms can be addressed by efforts
to educate each profession about the needs, language, and
premises of the other. In particular, social workers are
making sincere efforts to learn how to Prepare Article 10
proceedings properly, to testify effectively, and to meet
and understi?d the due process requirements of judicial

O

proceedings. But an underlying conflict remains. The child

protective system created by the 1973 statute rests on the

consensus that child protective services are primarily a social

work, not a judicial, function. Only about 16% of child protec-

tive investigations ever reach the court, and it is natural
that the treatment of these few cases, like all the rest of
the CPS caseload, will reflect the social worker's rather
than the lawyer's approach. Moreover, the law itself sets

two separate standards for CPS and court intervention in

family life: the former, merely on the basis of "some credible

evidence" of child maltreatment, the latter only after a
n " s Z'l
preponderance" of evidence has been shown.

The social worker-lawyer conflict does not arise only

in court. It is a dilemma that faces caseworkers in their
2%

daily routine. When the worker arrives at the home to inves-

tigate a reported abuse or neglect situation, he presents

himself in a dual capacity: as friend, helper, a source of

.....
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support to a family in distress, but also as investigator,

potentialiy an accuser and prosecutor, who has the power to

take the children away and drag the parents into Family Court,

perhaps even Criminal Court. On the one hand, the worker
tries to win the family's trust, encourage them to speak

freely, convince them to accept voluntarily the worker's

benevolent intervention in the family's affairs. On the

other, the worker is a potential adversary and a threat,

eliciting hostility, hardening the family's resistance.

This dichotomy of purpose is reflected in the statute
law. The Child Protective Services Act reguires the case-
worker to make it clear to the family that their acceptance
of the worker's proferred assistance is purely voluntary; at
the same time, the worker must inform the family that he has
the authority to take them to court?z The act establishes a
clear preference for a voluntary, mutually cooperative rela-
tionship between worker and client, vyet Article 10 explicitly
abrogates the statutorz privilege between social worker and

x

client (among others), so that anything the parents say to

the worker can be introduced as evidence against them in a

child protective proceeding: there are no "Miranda" warnings.

Both the Child Protective Services Act and Article 10

envisage continuing efforts on the part of the CPS agency to
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work constructively with the family even after a case reaches
the court, yet once a petition has been filed, the role of the
caseworker is clearly that of witness for the prosecution.

The conflict of roles is keenly felt by CPS workers, and is
much discussed in the social work literature. A wavering
between one posture and the other in the course of a single
investigation can easily affect the kind of case the worker
brings into court.

The duality of the social worker's view of his own
role is matched by the worker's view of the role of Family
Court. There are two reasons that lead the child protective
worker to take a case to court.% The first is that the
worker has a clear objective -~ to sanction the emergency
removal of an imminently endangered child, to place the child,
or to impose treatment or supervision of the parents as a
condition of their continued custody. The second is that the
worker turns to the court out of pure desperation, when a
family remains intractable despite his best efforts to
assist them on a voluntary basis. Here, the worker does not
seek or need a formal adjudication; rather, he desires to
enlist the authority of the court to enhance his own power
and effectiveness vis~a-vis the family. In such circumstances,

the court is used as a kind of "muscle" for the social worker,
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Oor as an arbitrator or mediator among the parties. As it is

presently written, Article 10 does not distinguish between these

two very different purposes for court participation in child
protective service.

Finally, both child protective services and the court
have been criticized for a propensity to intervene in situa-
tions in which they are unlikely to produce any tanginle
improvement.27with the growing emphasis upon the reporting
of suspected child maltreatment (the steady burgeoning of
the register's statistics is thought to be less the result
of an increasing incidence of parental abuse than of better
reporting), CPS workers are being thrown into more and more
family problems for which they have little to offer.z"1 In
part, this is because there is some doubt that the "state of
the art" has produced effective "cures" for the abusive
parent; removal of the child is the single most frequent
"cure," and there is growing agreement that foster care or
institutionalization is almost always worse for a child than
living with "bad" parents, exXcept in extreme circumstances.
The state's intervgntion in an already disordered home may

only increase the strain on the family, especially when the

intervention is performed by relatively inexperienced and
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poorly trained caseworkers who may be alienated from their
clients by vast differences in social and economic status,
education, cultural values, and life style. And perhaps

most important, the state does not provide a sufficient range
of services to give families meaningful assistance. Foster
care and counseling are the most frequently used services;
very little else is available that will permit families to

stay intact and yet measurably improve their ability to cope

with the stresses of child-rearing and (in most cases) poverty.

There is some hope that the preventive services mandated by
the Child Welfare Reform Act of 1979 will produce new options
for child protective service.zo This remains to be seen, for
the act will not be fully in effect untii April 1, 1981.

It is likely to remain true for some time to come that
the child protective system will be far more active in report-
ing and investigating than in providing service. If that is
so, the traditional rationale for the Family Court's partici-
pation in the child protective system may be in need of re-
examination. The purpose of an Article 10 proceeding is to
"protect children" and "help safeguard their physical, mental,
and emotional well—being,"stut if the court is in fact unable

to improve the child's situation, the rationale for its
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intervention is debatable. This suggests two possible approaches

to the design of the court's role in child protection: first,
to limit the court's intervention to those circumstances in
which it can make a meaningful difference; second, to give

the court the means to encourage the delivery of effective

services to children and families.

THE ROLES OF FAMILY COURT IN CHILD PROTECTION

The caseworker's view of the dual role of Family Court

reflects a tension between two concepts: the adversarial,

due process, "judicial" model, which has grown out of Kent,

Gault, Winship, et al.; and +he traditicnal juvenile court

treatment-oriented, informal, "social services" model.

The tension is inherent in Article 10, which attempts both
to provide formal procedures for removals, adjudications,

and dispositions that honor the due process rights of parents
and children, and yet retain a flexibility that furthers

the caseworker's and the court's ability to serve the family.
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Article 10 has its origins in Article 3 of the Family
Court Act of 1962. A reading of the original Article 3,
along with the commentary of the Joint Legislative Committee
on Court Reorganization, which drafted the 1962 act, makes
clear that the "scocial services" model of the court was

uppermost in the legislators' minds, yet the importance of

due process -- even at this pre-Gault date -- was not slighted.

The purpose clause of Article 3 stated that the law was
intended to provide due process for determining when a child
was neglected and for regulating the home or removing the
child in order to see that its needs were properly met.
Neglect (there was no separate category of abuse) was defined
as parental failure to supply adequate food, shelter, medical
care, education, etc., though financilly able to do so;
serious harm or likelihood of serious harm to the child due
to improper guardianship, including lack of moral supervision;
and parental abandonment or desertion.zzThe Joint Legislative

Committee regarded Article 3 as a complement to Article 7,

noting the frequency with which delinquency and incorrigibility

were associated with the kind of parental neglect defined in
Article 3, and establishing consistent provisions under both
articles, suchas age limits (boys up to sixteen, girls to

eighteen) and case intake by the department of probation.
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Any official or private person could bring a neglect petition;
probation was authorized to confer with the petitioner and
the parents and attempt to adjust cases when appropriate, but
could not block the petitioner's access to the courthS(In

an interesting twist by which the pfe-gggig law of 1962
appears to have placed greater emphasis on the respondent's
rights than does the present law, statements made by the
parties to probation at a preliminary conference were not
admissible at an adjudicatory hearing, whereas today, under
Article 10, statements made to the CPS worker are admissible.
The Joint Legislative Committee cited Article 3's guarantee

of confidentiality as an encouragement to uninhibited conver-
sation between the parents and the intake officer.férmspite
numerous later amendments, Article 3's provisions for removal
hearings, adjudicatory hearings, and dispositions waild look
familiar to today's practitioners, and like the present
Article 10, encouraged judicial discretion to assist the
family without recourse to full-scale adversarial proceedings.
One major difference, however, is that Article 3 provided only
that respondent parents be notificd of their right to be

represented by counsel of their choice and that a law

guardian be appointed at the parents' request or on the court's

own motion. The court's appointment of counsel for any indigent

parent was not re juired
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until 1976; the appointment of law guardians was made manda-
tory in 1970. The frequent absence of counsel for either
parent or child under Article 3 of course enlarged the scope
of judicial discretion and procedural flexibility; the court-
room was less "adversarial" than it is today.

Article 10 originated in an accident of history. 1In
1969, a young girl was beaten to death by her drug-addicted
parent. The legislature quickly enacted a new article of
the Family Court Act to deal solely with cases of physical
abuse. It established a special child abuse part of the
Family Court, required emergency protective custody in all
abuse cases, and added parental drug use as an element of
the definition of abuse?qldke many hasty legislative responses
to public outrage over shocking events, the new law proved
unworkable ~~ for one reason, because it gave the court no
guidance on procedures to govern abuse cases. In 1970,
Article 3 was repealed, its substance revised and moved to
Article 10 to create the double-track system for abuse and
neglect cases that we have today. But the tracks are not
quite so clearly separated in practice as they might seem
from a reading of the statute, and the blurring of the dis-
tinctions throws light on the Family Court's function as a

resource for casework in the child pProtective system.

~ speed and pPriority attention by the court,
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Under Article 10, when a petition raises an allegation

of abuse, even if other allegations regarding the same child
Or other children in the household are for neglect, the case

is defined as one "involving abuse." Such a case must be

introduced into the child abuse part, and the court must

give it prioritv in calendaring and investigations over all
other cases. Summonses and warrants in abuse cases are

specially flagged, and must be served and executed within

. . .. 4
specified time limits. Thus, where the social worker seeks

an abuse case

" has some advantages.

However, social workers often prefer to file neglect

petitions instead, even if grounds for an abuse case may

exist. The procedural requirements for abuse cases are more

rigorous -~ for example, a child removed from the home may

be returned only by the court, not at the worker's discretion,

and the court must hold a hearing to determine the need for
a preliminary order of brotection and must order a physical

2
examination of the child -~ ang therefore remove some flexi-

bility in the worker's handling of the case. But more sig-

nificant, it is widely believed, by pParents and social warkers

aiike, that neglect is a "lessep" allegation than abuse, less
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stigmatizing and frightening *“o the parents, easier to sus-
tain, and equally as useful to the caseworkerjﬁsThese per-
ceived advantages of neglect petitions have given rise to
certain common "plea bargaining” practices in child protec-
tive cases: the substitution of neglect for abuse allega-
tions in the course of the proceedings, a practice explicitly
provided in Article 10 at the disretion of the court; and

the admission of "involuntary neglect," a concept not found
in the statute but one that is much used to allow the parents
to accede to the court's jurisdiction and supervision without
admitting guilt.“'5 Such practices(of course emphasize the
"social services" role of the court, placing greater impor-
tance on the court's availability to assist the worker in
obtaining services than on the process of adjudication.

The usefulness of "plea bargaining” is suggested by
statistics for Family Court cases involving abuse in 1979. Oof
891 petitions alleging abuse only, 33% resulted in a finding of
abuse, but 29% resulted in a finding of neglect rather than
abuse, and 53% of all findings were based on the consent of all
the parties. 0OFf 249 petitions alleging both abuse and neglect,
33% sustained any of'the allegations of abuse, but 42% resulted
in findings of neglect only, and 43% of all findings were based
on the consent of all the parties. These statistics naturally

do not reflect adjustments that preceded the filing of petitions --

that is,
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the CPs agency's decision to bring neglect rather than abuse

petitions even where there might be foundation for abuse

charges.

Recalling the earlier discussion of the process of

child protective casework, in which the worker may seek the

court's assistance after repeated attempts to improve con-

ditions:u1thehome have been unsuccessful, it is not diffi-

cult to understand the attractions of "plea bargaining," if

the court's intervention will force the parents to cooperate

with the worker. . Despite its use in facilitating casework

with uncooperative families, however, "plea bargaining" has

been Severely criticized. It is not universally agreed that

neglect is but a lesser, vaguer form of abuse. Some experts

believe not only that chilg neglect isg a distinct form of

behavior, but also thatit may be more intractable to treat-

ment than some kinds of physical or sexual abuse, and may

actually have more Profound and enduring harmful effects

upon a childfPIIthasalso been argued that a "no fault"

admission or a "lesser" charge, by relieving the parent of

the necessity to recognize full responsibility for his

behavior, may impede the effectiveness of rehabilitative

efforts.*gln fact, the statute itself appears to play down

the significance of neglect allegations: before imposing a
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disposition, the court must find, in addition to facts con-
stituting neglect, the further condition that its aid is
requiredfvg provision that has, by some interpretations,
perpetuated the popular view that a finding of neglect is not
in and of itself a particularly serious matter.

From a different perspective, "plea bargaining" has
been criticized as a violation of the rights of the parents.so
If a case is too weak to be proved, according to this view,
it should be dismissed, and the family should remain beyond
the court's reach -- while always free, of course, to accept
proffered assistance and services voluntarily, without
judicial intervention. On the other hand, if the child is
really endangered, the CPS agency should be able to sustain
proof of facts necessary for an adjudication, particularly in
light of the relaxed evidentiary rules that apply to child
protective proceedings.

Of special concern is the adjournment in contemplation
of dismissal -- ACD.SIThis allows for the adjournment of a
case at any time prior to adjudication for up to one year
upon conditions set by the court, with extensions of the
adjournment and supervision permitted as agreed by all parties.
However, if the respondent "has failed substantially to observe

the terms and conditions" of the ACD or "to cooperate with the
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supervising child protective agency, ... neglect shall be
deemed to exist" -- in other words, a parental violation of
the ACD is treated as an automatic finding of neglect,

without the need for a fact-finding hearing, or even a parental
"no fault" admission. This circumvention of the parents'

right to a due process adjudication troubled Governor Carey
when he signed the provision into law and has been criticized
by many other commentators since that timéfﬁnﬁiits constitu-
tionality has been placed in doubt in at least one appellate
court. Beyond concern for this specific aspect of the ACD,
however, there are more general objections to this particular
form of "plea bargaining," once again because it may slight
both the rights of the parents and the child's need for protec-
tion in the interests of a quick and uncomplicated resolution.

Nonetheless, the ACD is a commonly used disposition: in 1979,

5
in about 17% of cases upstate and 11% of cases in New York City.

It is difficult to estimate what proportion of child
protective petitions are brought primarily to reinforce the
caseworker's service to the family. It is virtually impossible
to measure how effective the court has been in fulfilling
this role. 1In one recent longitudinal study of 181 New York

55
City proceedings, the child protective agency had worked with

-
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the family for at least a month in 35% of the cases before
asking its lawyers to prepare a petition, and in 10% of
the cases had still not asked for a petition after four months
of casework. However, the percentage of the total Article 10
caseload in which the decision to go to court is delayed for
several months is probably very much higher, since this
particular study examined only cases carried to disposition,
and did not include petitions that may have been withdrawn
after the worker reached an "understanding" with thé family.
The same study shows that casewor}! was most intense
between the filing of a petition and disposition?%which could
be taken to indicate that CPS workers find the court's
involvement conducive. to better service to the family even
before a disposition. But CPS experts often report precisely
the opposite effect: that the intiation of court action and
its attendant "adversarial" atmosphere merely intensify
tension between caseworker and parent and harden the parent's
resistance.g7Therefore, while more services may have been
offered after petition, we do not know if they produced any

appreciable improvement in the family's situation. The most

frequently used services were foster case, counseling, medical
58

care, and psychological and psychiatric services. The deleterious
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effects of foster care on both child andg family have been

well documented; the efficacy of counseling (which usually

means the CPS worker talking with the family) is exceed-

ingly difficult to measure; psychiatric services provided

during court proceedings tend to be diagnostic rather than

rehabilitative, often in response to the court's request for

a psychiatric evaluation. Day care, homemakers, child care

training, legal services, arnd housing services were rarely

used. It is interesting to note that by the time of disposi-

tion, the CPS workers agreed with the court's handling in

only 44% of the cases. If the workers represented in the

study were looking to Family Court to support'their casework,

the court apparently disappointed them more than half +he

time.
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The "other side" of Family Court, its adversarial, f
more strictly "judicial™ nature, is illuminated by such
issues as the role of advocates for the parties, procedures
for taking children into protective custody, rules of evi-
dence, and standards of proof. It i$ a common complaint of
social workers, and indeed of some lawyers and judges as
well, that child protective proceedings have become "too
adversarial," a feeling that the courtroom presence of so §
many lawyers, a growing emphasis upon the rights of the
parents, and a strict adherence to formal rules of pfocedure
and evidencemay obscure the needs of the child and hamper
progress toward a compassionate solution to serve the child's
best interests.GoNeVertheless, Article 10 clearly reflects
changes in law and attitudes that have occurred since the
early .960's concerning representation by counsel, rights of
notice, confrontation, and cross—examination, rules of
evidence and proof -- all in recognition that child protec-
tive proceedings, while civil and supposedly "non-punitive"
in nature, directly affect fundamental rights, and in many
instances may result in a temporary or even bPermanent separ-
ation of parent and child. New York was, and still is, far

ahead of many other states in acknowledging the adversarial,

3

s
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"due process" aspects of child protective casesfn Even so,
Article 10 tempers a strict interpretation of due process
with an attempt to accommodate the special problems of child
protection, for example, the difficulties of obtaining evi-
dence from witnesses who may be too young or too confused

to testify, and the need to act swiftly in placing children
into protective custody under emergency conditions.

Part 2 of Article 10 establishes procedures to be
followed by police, child protective workers, hospital per-
sonnel, doctors, and the court in removing children from the
custody of their parents. Section 1021 provides for removal
with parental consent. Sections 1022 and 1023 specify
Procedures for a temporary emergency order of removal by
the Family Court before an abuse or neglect petition has been
filed, when there is imminent risk to the child's life or
health and insufficient time to hold a formal hearing to
decide if protective custody is necessary. A §1022 order
can be obtained by telephone, if necessary -- for example,
at night and weekends when court is not in session. Sec-
tions 1024 and 1026 provide rules for emergency removals by
police, doctors, and CPS workers in situations so urgent that
there is not even time for a §1022 court order. Procedures

for a court hearing after the filing of an abuse or neglect
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petition, to decide whether to continue protective custody
or return the child home -- perhaps subject to CPS super-
vision or other court-imposed conditions —- are outlined
in §1027. Section 1028 allows the parents to petition the
court and have a hearing for the return of a child.

The removal of a child with parental consent, under
§1021, may cut short further Article 10 proceedings if the
parents simply agree to place their child voluntarily in
foster care. The assumption is that for the duration of the
placement, the parents will receive services designed to
improve conditions in the home and thus make possible the
child's return. Although consensual removal was apparently
favored by the legislaturef%rt is widely believed that a
certain number -- perhaps many -- of such consensual removals
are in fact coerced by the CPS worker's threats of insti-
tuting an abuse or neglect proceedingfs'The danger to the
family is that the court will not examine the agency's
judgment and performance until at least eighteen months
later, in a §392 foster care review hearing, by which time
the primary focus may well have shifted to the issue of termi-
nation of parental rights.

The post-petition preliminary hearing provided under
§1027 (to review all abuse cases as well as all removals

64
without a court order) is almost always ex parte. Appearance
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by counsel for the parents is a rare event -- usually counsel
is not appointed until a later stage of the proceedings. A
law guardian may be present, although not necessarily so.

The caseworker is often the only person to testify. The

court hears only the state's prima facie case for the existence

of an imminent risk necessitating the child's continued
removal. The worker's testimony is unsworn and may include

hearsay evidence that would not be admissible at a fact-

finding hearing. Because no other party is ordinarily present

to challenge the state's case, unless the judge chooses to

put some hard questions to the caseworker -- in effect to
take an active adversarial role -- the §1027 hearing may
simply "rubber stamp" the CPS agency's unilateral decision

to remove a child from the home.és And, as one-sided as a §1027
hearing may be, there is not even a guarantee that it will

be held at all: the initiative lies with the CPS agency,

and the statute Provides no mechanism to monitor the agency's
diligence in assuring timely application to the court.

All parties are present with counsel at a §1028 hearing,
but since this procedure must be initiated by the parent and
many parents do not have the advice of a court-appointed
attorney for some time after the removal of a child, §1028

is not as useful as it might appear from a simple reading of
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the statute. When a §1028 hearing does take place, however,
the court has the opportunity to weigh the evidence concerning
the imminent risk to the child. A §1027 hearing is so struc-
tured as to createa presumption in favor of the caseworker's
judgment for removal; at a §1028 hearing, however, the burden
is upon the worker to show why the child should not be
returned to the parents. To meet that burden, the worker
must show either an imminent risk td the child's life or
health, or a "substantial probability" that the child will

be found to be abused or neglected and that the court's

order of disposition will be placement.

A great many children are removed from their homes for
considerable periods of time in the course of abuse and neglect
proceedings =-- not even counting those whose parents “"volun-
tarily" surrender them to foster care under explicit or implied
threats of an Article 10 petition. Of the approximately 5,000
cases reaching disposition in 1979, there were nearly 2,800
removals: over 800 children remained in temporary placement,
prior to disposition, from one to three months, over 650 from
three to six months, and over 600 from six months to more than
two years. See Appendix B for some representative statistics
on removals.

Quite apart from the numbers of children affected,

the issue of removal is important because of our increasing

recognition of the profound and perhaps irreparable psychological

harm to children caused by forced separation from their parents.

.
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In child protective cases, the child's removal is often
sudden and without preparation, and may be based on very
little concrete information and perhaps a great deal of
personal bias. Of course, it is easy to understand why
caseworkers follow "hunches" and may err on the side of too
much caution: the fear of abandoning an endangered child
to serious injury or even death haunts every conscientious
CPS worker, and the horror of learning that a child left at
home was later beaten or starved to death is something no
worker ever wants to face. Nonetheless, there appears to
be little agreement even among acknowledged experts about
the circumstances that "add up" to a clear case for removal,68
and it has already been pointed out that the average CPS
worker in New York State is anything but a practiced expert.

It has also been suggested that the trauma of losing
custody of their children may itself impair the parents’
ability to solve their personal and family problems.
Application of the label "child abuser" has even been argued
to produce precisely those traits of personality that are
often cited as the causes of child abuse.

All of this argues not for the abolition of protective
custody, but for a re-examination of the mechanisms we now

have for the judicial review of protective custody, to determine

if more timely and effective methods for review can be devised.
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Closely related to the issue of removal hearings is the
problem of providing effective counsel for all parties in a
child protective case. 1In New York City, law guardians for
children are supplied by the Legal Aid Society; court-appointed
counsel for the parents are 18-B attorneys. Elsewhere, both
children and parents are represented by 18-B attorneys.
Whereas both Legal Aid and CPS attorneys have access to‘
considerable resources -- for example, social workers to
conduct investigations -- and accumulated expertise in child
protective litigation, 18~B attorneys are generally untrained
and inexperienced in this specialized field, do not have
investigative and other support services, and in some commun-
ities may be subject to strong pressures from the court and
the CPS agency.qb

Although questions have been raised about the relative
proficiency of CPS counsel and Legal Aid attorneys in certain
aspects of child protective litigation:"clearly the most
serious problem state~wide is the timely provision of adequate
counsel for the respondents and, where Legal Aid is not
available, of law guardians for the children. Timeliness is
a crucial question: as has been described, parents, caseworker,
and the court itself may be forced to make serious decisions

before advocates for the various parties have been brought

219.

into the proceedings. Among other issues zacing the Commission
is the determination of the point at which each party must

have access to the advice of and representation by counsel.
Because the participation of lawyers is generally seen as

an "adversarial" element, this determination will therefore
rest in part on the Commission's judgment about the balance
between the "social services" and "judicial" aspects of child
protective proceedings.

The Commission must also address the definition of the
role of the law guardian, and re-examine the rules of evidence
and proof in child p;otective cases. As to the first, there
is a question regarding the point in an Article 10 proceeding
at which the presumption that parents speak for the best
interests of their children is overcome, and thus the part
to be played by the law guardian before and after that point.qz
Questions of evidence and proof arise from the statute's
adaptation of traditional rules of civil procedure to the

13
child protective goal of Article 10. These include: the

res ipsa loquitur test, by which injuries or a condition
that could ordinarily occur only through -a parental act or

failure to act are prima facie evidence of abuse or neglect;

proof of abuse or neglect of one child as admissible evidence

regarding the abuse or neglect of other children; abrogation
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of statutory privileges of confidential communication,

except for the attorney-client privilege; drug use as prima

facie evidence of neglect; and "preponderance of the evi-

dence" as the standard of proof in fact-finding hearings.

. APPENDIX A 221.

, 74
Statistics on New York's Child Protective Services System

In 1974, its first full year of operation under the
Child Protective Services Act, the state register received
just under 30,000 reports; in 1972 it received 45,337, and
in 1979, 51,842. 1In 1979, abuse reports constituted 15% of
the total, the lowest proportion since the act was passed.
New York City accounted for 36% of all reports, and over
27% of the reports from New Ybrk City were for abuse, compared
with just over 8% of the reports from upstate. (The five
counties of New York City are consolidated into one CPS
agency administered by Special Services for Children. In
the rest of the state each county is a separate social ser-
vices district with its own CPS.) However, when the state's
social services districts are ranked by population of children
under fifteen, New York City is only forty-eighth out of fifty-
eight in the number of reports submitted per capita. Of
44,090 cases opened in 1979 for which a determination was
made by the end of the year, 42.6% were indicated, 57.4%
unfounded. The number of confirmed deaths attributable to
child maltreatment during 1979 was ninety-two, fifty-eight
of which were in New York City. Of the total of reports submitted

in 1979, the single most frequently allegation was lack of
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supervision (19.4%), followed by excessive corporal punish-
ment (17%), lack of food, clothing, and shelter (10.5%),
and lacerations, welts, and bruises (10.4%). Emotional
neglect represented 6.9%, lack of medical care 4.8%, educa-
tional neglect 4.3%, and sexual abuse 2.7%.

In 1979, mandated reporters accounted for about 40% of

the cases opened for investigation. School personnel reported

the greatest number of cases, followed by law enforcement
officers, hospital staff, and social services workers. Upon
investigation by a CPS, about 56% of reports from mandated
reporters were found to be indicated; fewer than 34% of
reports from non-mandated sources were found to be indicated,
although non-mandated reporters submitted over 60% of the
reports. A fair number of repo?ts from non-~mandated sources
arise out of custody and other family disputes, and 7% of
them were submitted anonymously.

In 1978, there were 1,137 CPS workers state~-wide; in
1979, the numbers were essentially unchanged, but the number
of reports in 1979 was 14.4% higher than in 1978. From
October 1, 1978 through September 30, 1979, New York State
spent nearly $42 million in federal, state, and local funds

for child protective services.
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APPENDIX B

STATISTICS ON CHILD PROTECTIVE (ARTICLE 10) PROCEEDINGS IN

7 -
FAMILY COURT 3

During the calendar year 1979, the New York State Family
Court received 7,387 Article 10 petitions, of which 6,888 were
new cases. Findings were made in 4,962 cases. Only 11 Article
10 petitions arose out of Article 7 (delinquency and PINS)
proceedings; only 5 out of Article 8 (family offenses).

Impairment of the child's mental, emotional, or physi-
cal health was the most frequent reason for petition; it was
specified as the principal allegation in 2,750 petitions. The
next most frequently specified allegations were inadequate
food, shelter, and clothing (983); inadequate education (535);
inadequate medical care (407) ; parental alcoholism (353);

abandonment (295); physical abuse (263); parental mental ill-

ness (213); parental use of drugs (209); and sex offenses (12¢).

The public social services agency (CPS) was the peti~-
tioner in the overwhelming majority of bProceedings.

Of the cases reaching disposition in 1979, placement
was the disposition for 1,731 petitions: 1in 80 cases, the
children were placed with relatives; in the remainder, with

other persons or with public or private agencies. In 757 cases
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the child was released to the parent at disposition, under

supervision by a public or private agency or probation. Six-
hundred-and-one petitions were withdrawn, 1,434 dismissed.
Allegations of neglect by impairment of mental, emo-
tional, or physical health accounted for the greatest number
of temporary removals both before and after the filing of a
petition, and for the longest periods in pre-disposition place-
ment. About 15% of children involved in Article 10 proceed-

ings wéfe removed prior to the filing of a petition; of these,

the majority were in placement from one to seven days. About
52% of children involved in Article 10 proceedings were
removed after the filing of a petition; of these, the majority
were in placement from one to six months.

In cases involving abuse, 236 of 1,196 cases.took less

than a week to move from the filing of a petition to the initial

fact-finding hearing, but 244 cases took from one to three

months, and 191 cases took up to six months. In cases involv-
ing allegations of neglect only, 744 of 3,827 moved from
filing to initial fact-finding in one week, but 691 took from
one to three months, and 489 up to six months. In 140

cases, the length of time between the filing of a petition
and the initial fact-finding hearing was over a vyear, in a

few such cases, over two years.
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In cases involving abuse, 280 of 1,196 cases took

less than a week to move from the initial fact-finding hearing

to a dispositional hearing;

months.

236 cases took from one to three

In cases involving allegations of neglect only,

885 of 3,827 cases moved from initial fact-finding to a

dispositional hearing in one week;
months, 526 from three to six months,

to a year. 1In 297 cases,

592 took from one to three
and 543 from six months

the length of time between the fact-

finding hearing and a dispositional hearing was over a year,

in a few such cases,

over two years.




FOOTNOTES 227.

1. New York State Department of Social Services, 1979
Annual Report, CHILD PROTECTIVE SERVICES IN NEW YORK
STATE, pp. 21 and 23 (hereafter cited DSS Report).

2. State of New York, Second Annual Report of the Chief
Administrator of the Courts, 1980 (unpublished draft),
table 3-33 (hereafter cited OCA Report). Only 6,888
of these were new petitions.

3. Ibid., table 3-34.

4. Title 6, §§411-428 of the Social Services Law, enacted
as Chapter 1039 of the Laws of 1973, subsequently
amended 1974, 1975, 1976, 1977, 1978, 1979.

5. Sources for the history of child protection described
in this section: J.C. Furnas, THE AMERICANS: A
.SOCIAL HISTORY OF THE UNITED STATES, 1587-1914, G.P.
Putnam's Sons, New York, 1969; Temporary State Commis-
sion on Child Welfare, CHILD PROTECTIVE SERVICES IN NEW
YORK STATE, May 1980, pp. 3-13; Judith. Areen, Inter-
vention Between Parent and Child: A Reappraisal of
the State's Role in Child Abuse and Neglect Cases,

63 GEORGETOWN LAW JOURNAL 887-938 (March 1975); A
Reappraisal of New York's Child Abuse Law: How Far
Have We Come? 13 COLUMBIA JOURNAL OF LAW AND SOCIAL
PROBLEMS 91-136 (1977):; Eli Newberger and Richard
Bourne, The Medicalization and Legalization of Child

Abuse,; 48 AMERICAN JOURNAL OF ORTHOPSYCHIATRY 4 (QOcto-
ber 1978) 593-607.

6. State v. Pendergrass, 19 N.C. 365 (1837).

7. Article 3 of the Family Court Act of 1962, MCKINNEY'S
CONSOLIDATED LAWS OF NEW YORK, Vol. 297, 1963 edition.

8. DSS Report, p. 1.

9. Douglas J. Besharov, Introductory Practice Commentary,

Article 10, MCKINNEY'S CONSOLIDATED LAWS OF NEW YORK,
Vol. 29a, 1975 edition, supplementary pamphlet 1976 to
1979 (hereafter cited Practice Commentary) .

10. Sections 411-428 Social Services Law.

Preceding page blank




228.

11.

12.

13.

14.

15.

16.
17.

18.

19.

; Ci Human Resources
DSS Report, p. 26; City of New York, :
Administraéion,SPecial Services for Children, Annual
Plan for the Delivery of Child Protective Services,
1979 (hereafter cited SSC Annual Plan).

Section 1032 Family Court Act, adde@ by Chapter 1039
of the Laws of 1973. In some counties the SPCQ may
be considered a child protective agency for this pur-
pose.

Sections 1021-1029 Family Court Act.

w York State Assembly Child Care Committee, Sub-
ggmmittee on Child Abuse, THE CHILDREN ARE WAITING:
CRITICAL ISSUES IN NEW YORK STATE'S CHILD PROTECTIVE
SERVICES, prepared by Gloria Quccurullg, August 1,
1980; Temporary State Commission on Child Welfare, op.
cit.; Jacob G. Wiener and Myrtle Jasspe, THE CHILD PrRO-
TECTORS: A STUDY OF CHILD PROTECTIVE AND COURT SEBV;CES
IN NEW YORK CITY, prepared for Human Resourge§ Adm}nls—
tration, April 30, 1979; SSC Annual Plan; Citizens
Committee for Children of New York, ABUSED/NEGLECTED
CHILDREN IN THE FAMILY COURT (A REVIEW OE FIFTY CASES),
January 1979; New York State Select Committee on Child
Abuse, THE STATUS OF CHILD PROTECTION: THE IMP?EMEN—
TATION OF THE CHILD PROTECTIVE SERVICES ACT OF 1973,
September 1, 1978.

Temporary State Commission on Child Welfare, op. cit.,
especially Chapters III and V.

*bid.

New York State Assembly Child Care Committee, op. cit.

Ibid., and Temporary State Commission on Child Welfare,
op. cit.

See, for example, Michael Wald, State Interventlon.on‘
Behalf of "Neglected" Children: A Search for Rgallstlc.
Standards, 27 STANFORD LAW REVIEW 985-1040 (April 197?),
Vincent De Francis, THE COURT AND PRQTEC?IVE SERVICES:
THEIR RESPECTIVE ROLES, Children's D}V}Slon'of thg
American Humane Association, nid.; Citizens' Committee
for Children, op. cit., Pp. 5-6.

20.

21.

22.

23.

25,

26.

27.

28.

229,

1
See, for example, Barbara A, Caulfield, CHILD ABUSE AND ‘
THE LAW: A LEGAL PRIMER FOR 50CIAL WORKERS, National
Committee for Prevention of Chilg Abuse, 1979; Marion

cC. Katzive, TAKING A CASE TO COURT: A GUIDE FOR CHILD
PROTECTIVE STAFF, City of New York, Special Services

for Children, 1978; Cynthia Bell and Wallace J, Mlyniec,
Preparing for a Neglect Proceeding: a Guide for the
Social Worker, PUBLIC WELFARE (Fall 1974).

Section 412 Social Services Law; §1046 Family Court act.

See, for €xXample, Barbara Caulfield, Legal Questions
Raised by Privacy of Families ang Treatment of Child
Abuse and Neglect, 1 ‘CHILD ABUSE AND NEGLECT 1 (Novem-
ber 1977) 159-166; Edwarg Rolde, Negative Effects of
Child Abuse Legislation, 1 CHILD ABUSE AND NEGLECT 1
(November 1977) 167—171; Caulfield, CHILD ABUSE AND THE
LAW, op. cit.; Iris Albstein, Child Abuse and Maltreat-
ment: The Development of New York's Child Protection
Laws, 5 FORDHAM URBAN LAY JOURNAL 533-547 (1977)

Section 424(9) Social Services Law.
Section 1046 (a) (vii) Family Court Act.

See Katzive, Op. cit.; Caulfield, CHILD ABUSE AND THE
LAW, op. cit.

Ibid.

For a good Summary and references to helpful sources
See Institute of Judicial Administration/American
Bar Association Juvenile Justice Standards Project
STANDARDS RELATING TO ABUSE AND NEGLECT (tentative draft),
1977, commentaries to Parts I and II, pp. 37-64 (here-
after cited IJA/ABA). :

New York State Select Committee on Child Abuse, op. cit.
Contrary views have also been expressed: that the inci-
dence of abuse ig tied to poverty and economic hardship
and thus rises as the economy slumps, Leroy Pelton,
Child Abuse and Neglect: The Myth of Classlessness,

48 AMERICAN JOURNAL OF ORTHOPSYCHIATRY 4 (October 1978)
608-617; and that the increasing humbers of single




l

l

230.

29.

30.

31.

32.

33.
34.
35.

36.

37.

38.

39.

4.

41.
42,

effect of New York State's legislative and administra-
tive efforts since 1973 has been to increase caseloads
by improving the efficiency and broadening the reach
of the reporting system.

Wiener and Jasspe, Op. cit.; Rolde, op. cit.; Wald,
Op. cit.; Stephen Bricker, Summary Removal of Children
in Abuse and Neglect Cases: The Need for Due Process
Protections, 2 FAMILY LAW REPORTER 4037-4041.

New York State Assembly Child Care Committee, op. cit.,
pp. 33-37.

Section 1011 Family Court Act.

Section 311 Family Court Act, MCKINNEY'S CONSOLIDATED
LAWS OF NEW YORK, Vol. 297, 1963 edition.

Section 312 Family Court Act, ibid.
Committee Comments +to §§312, 323, ibid.
Sections 332, 333 Family Court Act, ibid.

Section 334 Family Court Act and Committee Comments,
ibid.

Section 343 Family Court Act, ibid.

Section 262 Family Court Act, Chapter 682 of the Laws

of 1975, effective January 1, 1976; §249 Family Court
Act, Chapter 962 of the Laws of 1970.

See note 9, above; also Robert Burt, Forcing Protection
on Children and Their Parents: The Impact of Wyman v.
James, 69 MICHIGAN LAW REVIEW 1259-1310 (June 1971).
Section 171 Family Court Act, Chapter 962 of the Laws
of 1970, establishes the child abuse part.

Section 1012(c) Family Court Act.

Sections 117, 1035-1037, 1049 Family Court Act.

Sections 1026, 1027 Family Court Act.

S

43.
44.
45,

46.

47.

48.
49,
50.
51.

52.

53.

For example,

231.

See Practice Commentary to §1031.

Section 1031 (c) Family Court Act.

Practice Commentaries to §§1031 and 1039; Jose D. Alfaro,
Four Unresolved Issues Family Court Judges Face in

Abuse and Neglect Cases (unpublished draft report of
Family Court Judges Conference on Child Abuse and Neglect,
April 17-19, 1980); interviews with experienced prac-
titioners in chilgd protection pProceedings. (The

legal and social work professionals whom we interviewed
referred to in this ang Succeeding notes as "practi-
asked that their comments to us remain

informal and

anonymous at this stage, since many of

ater testify or submit formal comments to
sion on behalf of the agencies and organiza-

tions they represent. Their affiliations include organ-

izations representing parents and children in Article 10
Proceedings,

national chil

child protective agencies,  state ang
d abuse centers, and private practitioners

and consultants. All have extensive courtroom exper-

lence.)

OCA Report, tables 3-51 and 3-52.

Ray E. Helfer and C. Henry kempe, eds., CHILD ABUSE AND
NEGLECT: THE FAMILY AND THE COMMUNITY, Ballinger Pub-
Company, Cambridge, Mass., 1976: Pelton, op. cit.

lishing
Alfaro,
Section
Alfaro,

Section

op. cit., pp. 15-16.

1051 (c) Family Court Act.

op. ¢
=P. C1T.

it., p. 15.

1039 Family Court Act.

See excerpts from Governor's message in Practice
Commentary to §1039; Alfaro, op. cit., pp. 18-20;

In re Paul X,

Dept.,

1977).

57 A.D.2d 216, 393 N.Y.S.2d 1005 (3ra



232.

54,

55.
56.

57.

58.
59.

60.

61.

62.

63.

64.

65.

66.

67.

68.
69.
70.

Unpublished statistics supplied by the Office of
Court Administration.

Wiener and Jasspe, op. cit., table 11, p. 33.
Ibid., table 12, p. 36.

Katzive, op. cit., p. 9; Rolde, Op. cit.; Albstein,

Op. cit.; Caulfield, CHILD ABUSE AND THE LAW, op. cit.,
pp. 10-12; Leroy Schultz, The Child Sex Vietim: Social,
Psychological and Legal Perspectives, 52 CHILD WELFARE 3
(Maxrch 1973) 147-157; interviews with practitioners.

Wiener and Jasspe, op. cit., pp. 35-44.
Ibid., table 16, p. 52.

See, for example, Alfaro, op. cit., especially pp. 3-8;
A Reappraisal of New York's Child Abuse Law, op. cit.

A Reappraisal of New York's Child Abuse Law, op. cit.;
The Right to Family Integrity: A Substantive Due Process
Approach to State Removal and Termination Proceedings,

68 GEORGETOWN LAW JOURNAIL 213-248 (October 1979).
Practice Commentary to §1021.

IJA/ABA, commentaries to Part X, pp. 166-179; inter-
views with practitioners.

Practice Commentary to §1027; Katzive, Oop. cit., pp. 10-
15; interviews with practitioners.

Interviews with practitioners.

OCA Report, tables 3-41 and 3-42, and unpublished
statistics supplied by the Office of Court Administration.

A summary of the arguments and valuable references to
sources are given in Bricker, op. cit.

Ibid.

Ibid.

Interviews with practitioners.

s s,

e

71.

72.

73.
74.
75.

233,

Ibid.

Joseph Goldstein, Anna Freud, and Alb i

’ ert J. Solnit
BEFORE THE BEST INTERESTS OF THE CHILD, The Free '
Press, New York, 1979, Chapter 7.
Section 1046 Family Court Act.

DSS Report, supra.

Unpublished statistics su lied .
Administration. Ppiied by the Office of Court




4 R
5 o S e et m e :
3
9
;
X ,“
»,,
A./ u
5t
. M !
3
8 M »
~ a 4
- -
. .
|
&
] .km
i
4
2 A
A S
.
g - ' -
N
_. ;
.
| A S
.
.
° w [¥]
o
.
w7 '
h
(o
»
>






