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_ [HE USE_OF SUSPENDED SENTENCES.

IN SOUTH AUSTRALIA:

A Summary "J

Ay

THE NATURE OF THE SUSPENDED SENTENCE IN SOUTH AUSTRALIA

The suspended sentence available in South Australia
_involves the imposition of a period of imprisonment but' the

suspension of its execution. The power to impose such

sentences is found in s,4(2a) of the Offenders Probation Act,

1913-1971¢

Where a person has been convicted of an offence punishable
by imprisonment, and the court is of opinion that, having
regard to - " , : ' o
- (a) the character, antecedents, .age, health or mental
condition of the person convicted; ‘

éb) the trivial nature of the offence; or

c) any other extenuating circumstances,
it is expedient to exercise the powers conferred upon the
court by this subsection, the court may impose a sentence

- .of imprisonment upon the convicted person but suspend the

sentence upon condition that the convicted person enters

into, and observes the terms and conditions of, a recognizance
to be of good behaviour for the term of the recognizance.
Tﬁis;section was inserted into the Act in 1969, consequently
Suspendedﬁsentences*havewbeen imposed since 1970.

The Act_furthéf\provides that the term of the recdgnizance
is not to~excéed three years(1), although no limit is
'prescribed és to the period of imprisonment which can be
suspended. If the conditions agercomplied with fbr the
'stipulated time the sentence of imprisonment is‘d&eméa
extinguished.(z) '

Under this present legiéiation,'upon any'breach of a
ponditioh of the suspended sentence recognizance being
prbved to_the court,. the suspension must be revoked., This
featufe of fhe‘leéislation can be Viewed as advantageous
,inso}af as‘it involves the probationer knowing there is a

' fixed"and tertain penalty which will be invoked if he breaches

the conditions of his recognizance;' but disadvantageous in
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thatritkis inflexible and.takes no account of any change

in the nrobationer's circumstances or effort on his part

to obey the conditions‘of his recognizance. Further, the

section allows the development of policies and decisiOn-' o

making by the prosecuting authorities in relation to
estreatment which may amount to usurpation of part of the

courts' sentencing role.

Some other suspended sentence systems give a restricted

discretion to courts after a breach of the bond has been

proved., The Mitchell Committee in 1973 recommended that

South Australia adopt such a system,(B) however, as yet

" there has been no enactment of this recommendation.

The sentence in South Australia may involve supervision of

the offender by a probation officer., The Act provides:

o

A recognizance to be entered into under sectlon 4 shall,
if the court so orders -

(a) a condition that the probatloner shall be under the
supervision of a probation officer during the period
specified in the order, and
such other conditions for securing such supervision
as are specified in the order, and
such additional conditions with respect to re51dence,
abstention from intoxicating liquor, and any other
matters, as the court may, having regard to the
particular circumstances of the case, consider
necessary or desirable for preventing a repetition
of the same offence or the commission of other.

offences. (4)

(b)
(c)

There is power to vary the conditions of the recognléance

1nclud1ng deletion of the requirement of supervis1on or

dlscharge of the recognizance. The power to vary condltlons

by deleting superv151on does not. appear to be often
5 O , ,
exercised. T g
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From a number of case-files where an application to the court
to do this was suggested by the probation officer, it
appeared that probationers were somewhat reluctant to seek
such varlatlon as it would involve a decision by a court

(or by a Judge). 1In some other States (such as New South
Wales) the de0131on that superv151on is no longer required

in a particular case is left as a matter for the discretion

of the Department of Correctional Services (or its equivalent,)

A change towards this situation in South Australia might be

considered. “As it presently stands the court hearing such

variation applications must rely heavily on the evidence of
the probation officer involved, and preparation of'the
matter may be time consuming for the probation officer who

also has other duties and responsibilities to other clients.

The Numbers of Suspended Sentences Imposed

Since the introduction of the suspended sentence the use
of bonds under the other orov151ons of the Offenders

Probation Act has declined. Suspended sentences are now

the most frequently imposed form of bond in South Australia.

Receipt of a suspended sentence does, however, necessitate

revocation of parole which follows automatically on the

1mp051t10n of a penalty of imprisonment, whether of

1mmed1ate effect or suspended
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Table 1 pfovides details of the numbers of the various

bonds with supervision'assigned to probation off;cers in

the years 1969-70 through 1975-76.

i

Table 1:  Supervised bonds - numbers assigned»each‘year

Bonds Under -

Q

Suspended Others under Justices Criminal Law

- Just nal oo
OB or) Pretacson Act Ry e

1969-70 61 638 59 ZZ
1970-71 281 332 ,68 ®
197172 488 365 8l €
1972-7% 540 399 T 2

197374 510 361 157 iy

0 1974=75 507 337 oL

296 83 59

1975-76 540

Source: Annual Reports of the Department of‘Correctional
| ~ Bervices. ~

In addition there were a number of bonds imposed which;did
‘not include akcﬁndition of supérvisionkby~a proba#ion officer.
In 197&.754there wére approximately‘327kunSupervised
suspended'séntenceskimposed; in 1975-76,V37h;~and in 1976-77,
55, (5)

’ ' i sed
The Offences for which suspended sentences have been impo ‘

Most suspendéd,sentences are imposed in cases 1nvolvipg

offences against property,

P

AN

5.

Of a total sample of the 915 Supervised suspended sentence
bondsvin the computerised caseload records of the Department
of Correctional Services in November 1977,(6) 194 bonds

(21,2Qper cent) involved offences of breaking and entering,

and a further 251 bonds (27.4 per cent) had been imposed
for other thefts, ang 18 more (1.9 per cent) for either

Receiving or Unlawful Possession,
The other half of that sample inciuded 115 cases of

Assaults (12.5 per cent), 73 cases of False Pretences and

other fraud offences, 11 of drink-driving offences (1.2

per cent), 55 of other driving offences (including driving

under suspension) (6.1 per cent), and 81 drug offences (8.8
per cent).

Sometimes the suspended sentence is imposed for violent
offences such as Manslaughter (5 inithat sample), Rape (1)
Carnal Knowledge (5), Indecent Assault (9), and Robbery (13).
There have also been occasional instances of unsupervised

suspended sentences being imposed for Manslaughter, Robbery

and, other violent offences, Unsupervised suspended sentences

- appear to be imposed for a8 similar range of offences as aye

- the supervised.

u—-—‘-----m,——---—--—
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(1)

2

(3)

(&)

(5)

- (®)

Offenders Probation Act, 1913-1971 {(South Australia)

s.b (20 ) o

ibid. s.4 (2b)

Criminal Law and Penal Methods Reférm Committee of

Scuth Australia - First Report (Sentencing and Corrections)

July 1973 page 143,

Offenders Probation Act, 1913-1971 {S.A.) s.5

It is possible that these figures are incomplete. They
relate to the bond papers received by the Department of
Correctional Services, but there is no means of being

¢certain that all such papers do reach that Dépértment._

This 'current caselcad' sample consists of supervised |
bonds with‘details entered into theAcoﬁputer file. All
current casés are not necessarily included as fhere”may
be somé delay between the date of bond and detafls

being obtained and entered in the computer file, but .

-

there is no reason to suspect any bias in the saﬁple
through it being incomplete, é A
That used in this study refers to the caseload as at

‘November, 1977.

. ‘r\\

7.

THE OFFENDERS WHO RECEIVE SUSPENDED SENTENCES

Those offenders with supervised suspended sentences
do not differ markedly in such characteristics as age, level
of‘educatibnal attainment, occupation and whether employed
or not, from the remainder of the supervised caseload of
the Department of Correctional Services.
Age
' Sixty five per cent of the 'current caseload' suspended
~§éntence sawple were aged under 25 years at the date of
%ﬁtering the bond. (40.6 per cent were aged under 21 years).
The offenders receiving unsupervised suspended sentences
tended to be slightly older than this. Obviously in general
a younger person can_be expected to be ﬁore responsibe to,
and benefit more from, the guidance offered by a pfobation

officer supervising him, than his older, more experienced

counterpart,

Marital Status

This was not studied as it tends to fluctuate somewhat
over time and it is often difficult to obtain accurate

and meaningful data in the light of de facto relationships.

Occugation

_?he most frequently listed occupations were 'Tradesman'

and 'Labourer', Theseytogether comﬁrised 69 per cent of

the current caseload sample.

¥
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Usual occupation must, however, be distinguished from
whether the nrobationer was in fact actually emnloyedl
There appears to be a very high degree of unemployment
experienced by pfobationers. Of the supervised suspended

sentences in the 'current caseload' sample in 50,8 per cent

‘of cases the person involved was unemployed; 33.7 per cent

of these were regarded (by their probation officers) as
'seeking work} and .the other .17.1 per cent as "not seeking
work", )
Many have @rratic employment records. Of a sample of

389 persons in the superviséd suspended sentence group in

the 'current caseload', 9 péfsons had held 20 or more Jobs

in the previous three years, a further {é had had between

11y and 19ﬁ%obs and another 60 had»had between 6 and 10. The
number of jobs held in that period was not known in a %uf%her

59 cases.

Sex
Approximately one eighth of the supervised caggloadﬁof
the Deparitment is female. Most of the offenders whg receive.

susnended sentencesqare male. In October 1977 there were

897 supervised suspended sentences in the 'current caseload'

‘sample, and of these 108 related to female offenders.

© The predominant offences for which these women received

" their suspended sentences were Larceny (571 instances - 47,2

per cent of these cases), False Pretences or other fraud
offenceS‘(1S instances; 16.7 per cent) and Drug related

offences (14 cases; 12.9 per cent),

2]

L]
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Educational attainment

Most of the current caséload sample had left school by
age 15. Only about 15 per cent were aged 17 years or more
when they left school. The level of schooling attained in
most cases was 3rd Year High or less.

Where further training is known to have taken place it
‘was most commonly formal or informal trade training.

Similar characteristics were displayed by a sample of the

offenders who received supervised suspended sentences in 1974

Previous record

This was only available in relation to 380 of the 'current
caseload’ sgmple'as this data was collected at a later stage
than most of the other social data.

Of this 380, 102 had no previous record at all 2known to
their probation officers). A further 59 cases (15.5 per
cent) had a jﬁvenile record .of some sort,cbut no previous
record as an adult (which is not surprising in view of the
Thére

were a further 62 cases (16.3 per cent) with an adult record

ages of the offenders receiving suspended sentences).

but no known juvenile record. In 50 cases (13.2 per cent)

~the offender had a previous record both as a Juvenile and an

adult, (Previous record in this context includes convictions

!

without peﬁalty, fines and unsupervised bonds).

4
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The high incidence of the suspended sentence being
imnosed where the offender has no previous criminal record
may indicate the use of the suspended sentence where some
other penaity might be appropriate, and might have been

used had the suspended sentence not been available. However,

it is used in cases where imprisonment is available as a

penalty, and it is for the court to determine whether

: iﬁpriéoqment is the aporopriate penalty for the particular

offence be;ore it (see page 9). : : ¢

Other characteristics

In 266 of the 915 'curreﬁt caseload! bffenders, the
probation offiéers considered that debts and finance
presented problems for the clients. In 16 cases "medical
problems' were perceived’as present, However, in 73 cases
(8 per cent) the probationers were considered to have some
physical disability, iqLBSCQases (9.6 per cent) some mental
disability, and in 36 cases (3.9 per cent) both mental and
physical disabilities.

The ‘types of conditions imposéd (see Page 10) reflect
the courts' impressions of these offenders.

Before the introduction of the computerised statistics
collection, probation officers were required to record on the

relevant case-files whether they regarded certain 'significant

* factors' as present in the particular case, or not. These

factors wers not recorded in all cases, and any number of

factors could be recorded in any particular case.

'
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From a sample of 428 cases in which a supervised suspended
sentence was - imposed in 1974,,the most frequently listed

factors were: Excessive drinking (listed on 104 occasions;
24,3 per cent); Anti-sggial behaviour (104 cases; 24,3 per

cent); Unsatisfactory social relationships (98; ss.9 per

cent): Unsatisfactory employment pattern (91; 21.3 per cent);

Financial irresponsibility (67; 15.7 per cent); Factual
variation from normal family history (66); Other family
difficulties (49); Previous contact with psychiatric
services (49); Marital discord (41); Unsatisfactory home
conditions (44); Drug addiction (27); Significant physical
health factor (26); Suspected (or evidence of) mental
retardétion (18 instances; 4.2 per cent).

While other treatment agencies will generally not attempt
treatment if the client is unwilling to co-operate (even if
the client is required to undertake treatment by agreeing to
a condition in a bond imposed by the court), the probation
service has no such choice; itvis required fto 'treat!,
whether or not the client is co-operative, and if the client
is bound by a suspended sentence. The probation officer umay
be reluctant to bring the matter of lack of co-operation
before the prosecuting authorities, as the potential con-

sequences (i.e. estreatment) are so severe for the client.
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Mental retardatioh, psychiatric%problems, drug addiction,
illiteracy, language ddfficulties,jand/itinerant‘lifestyles
are characteristics of some priobationers and may present
special problems for the supervising"probation officer,k The
realistic aims of supervision will‘differ*greatly from case
to case; and the ability and preparedness of different
probationers to accord with those eXpectations is also an
individualized matter. The lack of any present power in the
DEDartmenthf Correctional Services to dispense with the
requirement of super;ision tends to produce a great deal

of tolerance in some cases where the probationer is unw1liing

to report.

How offenders view the suspended sentence

In higher courts the offender is told by the judge just
what is involved for him in the suspended sentence. In

Magistrates Courts such eXpianations of the nature of the

~ suspended sentenoe do not always come from the bench, and

another research study conduoted by the Department indicated
that many offenders dld not understand their obligations
under the suspended sentence when 1t was 1mposed but that
it was usually explained to them in such cases by the olerk

This seems somewhat:

1

’ ‘disturbing in view of the high degree of legal representation ,

of the offenders who receive supervised suspended sentences
(68 per cent of the suspended sentence 'current caseload"‘
Sample,had been represented) as it should be normal for the

lawyer to explain to the client the likely penalties for

¥4

I\

o

14,
the offence, and what each would involve,

In cases where supervision is imbosed the probation
officer is 1nstructed to explain to the client what the
bond involves, and normally there is a probation officer
present in the major courts to perform this duty,

However, as with other forms of probation, the suspended
sentence relles on a contractual notion, and the offender
should be aware of what he is agreeing to before accepting

the recognizance with its conditions that will bind him.

Other spe01al prohlem situations

Language difficulties may make supervision very difficult;

they may also cause problems in ensuring that the probationer
understands his obligations under the sentence.

Interstate problems can arise through many probationers

being somewhat itinerant. Supervision may be possible only

by letter in some cases where the nrobationer tends to move

from one area to another The goals of superVi51on in such

situations can only be minimal and the effectlveness of

superViSion by letter may. be limited. Many probationers

are barely literate, and although they may make an effort to
write regularly as requlred at first, the intens1ty and

regularity of contact by letters usually decllnes after the

first few months. In such situations, a suspended sentence

with supervision is possibly not a realistlc or appropriate

penalty.
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There are also p?oblems in these cases of how to‘treat
knowledge of further‘offences committée interstate.
The cost of extraditing an of{ender may prevent estreatment
action being undertaken when if would seem Justified if the

offender had remained in the jurisdiction.

© IMMEDIATE IMPRISONMENT COMPARED WITH SUSPENDED SENTENCES'

It is difficult to determine whether the periods of
imprisonment that are suspeﬁaed'are longer than those imposed
Cvto take efgéctkimmediately. Often an accused is charged
with more than one count of the offence, and this will
affect the#senteﬁce imposed. Similariy the offender may
ask the court to take into effect a hu@ber~of othér unchargéd3
offences. Sometimes, too, immediate’imprisohment may be

imposed ‘on one count and a suspended sentence on another.

)

Often immediate imprisonment is combined with some oth%r'
penalty such‘as a fine orkbond. Sometimes simiiarly witﬂg
the suspended sentence. It is alsc difficuit in such a
comparison to evaluate the effect 6f conditions such as
supervision or conditions fg;ating'to‘medical treatment
‘Which are an integral part of the'suspended Sentéhde bond.
Further, it is'difficult to discéVerb'ideQﬁicali offencésy
The offén&er's»preVious record, his social backgrdund, his- |

occugﬁtion,'whether he is cgrreﬁ%ly employed;fand his

5 ‘demeéanour in court are some of the factors which

e

~individualise his sentence.
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Therekareiinherent logical difficulties in the decision
making process under the 0'Keere (1) principle (which has
been adopted in relation to the Suspended sentence in South
Australia) which involves the sentence first finding that
i@prisonment is the appropriate penalty in the particulér
case, determining the length of the appropriate sentence
and only after that deciding whether the sentegée ought to
be suspended.
| There is provision to appeal if a sentence appears to be
excessive, howeter, as several lawyers pointed out, few
offeziz£;£§ppeal against a8 suspended sentéﬁce.

Examination of?the:sentences passed by the higher courts
over a period of several months indicated that the lenéth
of sentences that are suspehded are not longer than tge
periods of imprisonment imposed to take effect immediately,
However, it must be noted thaf there is a great fange of
coqduct‘covered in a class of offence such as Robbery, or

@]
Housebreaki o: i
eaking and Larceny, and it does not seem unrealistic

to assume that a Suspended sentence would be inappropriate
for serious or extreme cases of the conduct charged, although
suitable for a first offeﬁder committing a minor (or less

ﬁérious) crime within the réngerof that named offence

>

(1) (1969) 2 a.B. 29
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IYPES OF CONDITIONS IMPOSED

Various conditions can be included in the susoended
sentence recognizanoe (see Page 2). Despite judicial
recognition'that conditions need to be capabie of being
recognised in their breach and that they need to be relevant,
conditions are sometimesvimposeg that are extremely
difficult, if not impossibie to enforce‘through either
being unrealistic or vague or imprecise, !

Of the 915 ‘current caseload' sample, apart from the
condition of being under the supervision of a probation
officer and conditions relating to obeying the probation
officer's directions as to employment and residence, in ZhS
caseS‘(26.7 per cent) Medical or Psychiatric treatment
conditions were included; in 18 cases (2.0 per cent)
fconditions relating to abstention from alcohol were

1nc1uded' in 94 cases (10,3 per cent) conditions relating to

xd

avoiding criminal assoc1ates were/present' and in 73 cases
other SpelelC conditions were 1nc1uded.
Restitution is oc0351onally 1ncluded as part of the

penalty. However, since the dec151on in Adams Ve Samuels

"the law in South Australia has been that failure to pay this

~is not a breach of the conditions of the recognizance; Be-

forethis decision the prosecuting authorities placed -far

’, greater weight upon inSignificant amounts of restitution
; which were unpaid than ‘other breaches such as failure to

Q‘naintain contact with or obey the directions of a probation

i

officer, “

(1)

o 4]

ol

‘the wording of the conditions imposed,

sentence) to impose

18.

Driving‘licehée suspensions are sometimes associated with
suspended sentences for breaking and entering and various
dr1v1ng offences.
The courts hearing‘estreament matters have tended to
take a very narrow interpretation of the maning of conditions,
which has made it very difficult to estreat a suspended
sentence on the basis of breaches which do not involve the
commission of further offences. “This mearis that some; care
should be exercised by the sentencing court in selecting
Possibly, if a discretion was given to the court (hearing
a matter involving breach of conditions of a suspended
some Penalty other than revoking
the suspended sentence this overprotection of the probationer

who has breached conditions might decrease,

sy

(1) (1974) 9 S.A.S.R. 352
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MONETARY RECOGNIZANCES s

In most suspended‘séntences,a monéfary recognizance is
required. It takes the form of a debtkacknowledged to g;
due to the Crown if the conditions of the recognizance are
not complied wit%.

There is cdnsiderable variation in thé'amounts requifed.
In 21.0 per cent of the (supervised) 'cﬁrrent caseload!
sample the amount set was less than $50. 1In a further339;6
per cent of these cases it was less than'$200,>and in Qhother
21.7 per cent it was less than $300. )

The mdst frequently required amount imposed in relation
to the unsupervised suspended sentences imposed during
1976-77 was $100 (40,1 per cent df those cases) and in a
further 29,9 per cent the amount set was less than $100.

Occasionally sureties are required in éddition to,'or as

well as the monetary recognizance.

Forfeiture of the monetary_recognizance_

The' amount is normally forfeited and payable immediately
if the bond is eStreated, the usuaifo}der of the court being

that the amount of the recognizance be paid forthwith, anq_‘

. in default, imprisonment for;someiépecified period. There

is power in the court to spare the amount in full or in
pabt, but this power is used only sparingly.' |

If imprisonment in default iégnot expressed to run

_concurrently withkthe revoked suspended sentence, variations

© - in the amounts of recognizance set can cause substantial

]

%

gy

:si
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~Vvariations as to the actual sentence ser?ed.

Some commentators have argued that the imposition of a
monetgry recognizance is undesirable as it effectively

involves the imposition of a double penalty if the bond
is breached,

courts of multiple suspended sentences, each with a separate

.

| while the periods of imprisonment that have been sSuspended

may bg served concurrently (due to‘the rules about the

numbers of sentences which can be served Consecutively in
South Australia), each of the périods of imprisonment in
default for non-payment of the forfeited recognizance
must be seryed consecutively in full (as with any other

: 1mpfisonment in default of paying a debt due tg the Crown)

Multiple suspended sentencés

At present there is no restriction on;%he ndhber of times

a suspended sentence may be imposed on a

n indiyidual. There

as received a series

p)

have been O0ccasions when an individual h

of s ences
uspended sentences each causing the previous one to be

estreated, (for a series of similar offences. )

Es ‘
streatment where more than one sentence is involved

may pre i 1¢ ttel
y P sens Special problems, »Occasionally'attempts have

been made tq estreat only one or two of the suspended

. - | %
sentences by which a particular offender is currently bound

-
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" (This may happen either deliberately or through bureaucratic

oversight). Occasionally it may appear a desirable ploy to

the authorities, but it appears not only undesirable, but

- also to conflict with' the law as to the number of sentences

‘which may be made cumulative.

Occasionally a later offence for which another suspended
sentence is imposed may cause an earlier suspended sentence
to be estreated. Occasionally 'parole is granted in such
cases after‘part of the sentence,nas'been served. Powersfﬁ
to allow the offender to serve part only of the suspended
sentence that has been estreated might well prove useful

to the court. The ‘object of rehabilitation of the offender

is best served by having available to the court the

greatest possible range of sentenc1ng optlons, so’ that an
individualised 'ideal' sentence can be selected for the
offender.

The present situation of the prooation service being
expected to deal with whoever the courts consider require
supervision is possﬁbly somewhat unrealistic, and the

desirability of some account being taken of the value of the

probation experience tc the offender appears clear.

&

&)
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Pre-Sentence Reports

The use of pre-sentence reports enables the court to

naVe comnrehensivé factual information relating to the

background and situation of the offender.

Pre-sentence reports are ordered in some cases in which

a suspended sentence is eventually imposed. In 1973-1974

pre-sentence reports were prepared in 141 of the cases in

which a supervised suspended sentence was imposed (27.6
per cent); in 1974-75, 109 (21 5 per cent); in 1975-76
146 (27.0 per cent).

In those years occasionally pre—sentence reports were
ordered in cases where ultimately an unsupervised suspended

sentence was imposed. (In 1973-74, this was so in 14 cases;

in 1974-75 in 14 cases; and in 1975-76, in 8 cases).

The Mitchell Committee made a number of recommendations

about the use of pre-sentence reports, including that tke

court should give particular consideration to ordering such

reports in certain cases. (1) That Committee also recommended

that the compiler of a pre-sentence report be entitled to
express expert opinlon as to the probable effect of a non-

custodial sentence, although not to- recommend the sentence
to be imposed. (2)

When examlning "success rates" of those cases who
received superv1sed suspended sentences in 1974, it appeared
that there was a higher proportion of cases in which a pre-

sentence report had been ordered by the sentencing court in

~the groups of offenders who suspended sentence bonds had been

©
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estreated, or aboﬁt whose bonds applications for estreatment
had been made, tﬂan“should be eXpectedOfrom the overall
humbers of pre-sentence reports ordered and suspended ’
sentenceskimqgged. A sample of 70 case-~files relating to“
suspendea seﬂfence bonds that had been estreated was
examined, and it was found that in 25 cases th;fé was a
pre-senténce report that had been prepared in 1974, and in "
a further 5 cases there had been a pre-sentence report
prepared about that individval within the previous tWO‘&ears.
In some of those cases the pre-sentence report hadv
recommended against the use of a bond and supervision. The
Aprobafion servicé, however, is in an unenviablé position
in such situations. “Other treatment a%gnciés may refuse tb
attempt to deal with clients unless the clients are sub-
mitting to treatment willingly.‘xAlthough nominally the
suspended sentence is based on a contractual notion, even
the Regulations seeh to recognise that thehpond is imposed -
on the offender, rather than him°contractiﬁg with the courtga)
Oniy very éeldom dGég‘an offendef refuse to enter into a

(4)

suspended sentence recognizance.

s

=

=
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Possible changes in relation to pre-sentence reports

Greater use of pre-sentence reports might well result i%
a better selection ofkpersonsﬁlikely to 'benefit' from being
given a sﬁspended sentence, with a consequent increase in
the "suocess"'of this measure.

Perhaps it would be apprépriate to appoint several
probation dfficers Qho would specialize in preparing such
reports and recommendations? ’

Although an increase in the numbers of pre~sentence reports
be;ng required by.the courts would put considerable pressure
;on the present fesources of the probation service, expansion
in this direction would result in avoidance of much of the
present difficulty in supervising so many unwilling clients
(éspecially;thoée who have proved té be unsuited to, or-
unco-operative on a suspended sentence in the past.)

Perhaps teco, the possibility of all suspended sentences
being imposed with supervision as a condition unless the
Director of the Department of Correctional Services orders
otherwise should also be viewed from this perspective in that
it would enable a realistic assessment to be made as to whether
supervision is likely to be. necessary, useful, valuable or
significant in each individdal case, by those who should be

able to“realistically assess the likely results in that case.

N .
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(1) Criminal Law and Penal Methods Refo%?mCOmméttge -
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op. cit. page 58.

(2) ibid. page 59 | |

(3) Offenders Probation Régulations,‘Regulation 7

(4) e.g. Macpherson V. ﬁeath (1975) 12 S5.A.S5.R. 174
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“ Upon any breach of condition of the suspended sentence
: . ‘ -
recognizance being proved to the court, the suspension of s
the period of imprisonment must be revoked,(1) Regulation ‘
7 iqgéses a duty on probation officers to report any breach

of condition to the court for example, the commission of

any further offence during the bond period breaches the

~condition 'to be of good behaviour.'

o

N

A

The Branch Manual of the Probation and Parole Branch of

the Department of Correction§f~8ervices instructs the

“probation officer:

'... where the probationer has committed a subsequent offence,
then only special circumstances would be present to prevent
a request for estreatment...’

The Manual also stresses the need to take the appropriate

action without unnecessary delay, and notes that:

'...The whole question of estreatment is weighing up our legal

obligations as noted in the legislation - with our concern
and .desire to help the probationer....'(2)

The probation officer adviseslhisféuperiors of the breach,
and makés a recommendation for either estreatment or non-
estreatment of the bond. However, the prosecuting authorities
app?%r to exercise their own discretion after receiving thesé
estreatment or non—estreafment applications.

There are a number of difficulties present in the existing

estreatment procedure, and in many cases the operation of

the estreatment process appears erratic.
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1. Initiating estreatment

Estreatment of unsupervised suspended sentences is
undertaken by the prosecuting authorities. Norhally‘the
Department of Correctional Services is not involved %p
- these estreatments, but occasional}y, when a probationer is
simultaneously on a supervised boﬁd and an uhsuperVised
suspeﬁﬁed sentence, t?e probation officer may make
application for non-estreatment of the unsupervised

suspended septence.. '

Estreatment of supervised suspended sentences is usually
commenced by application from the Department of Correctional
Services to the prosecutin% authorities (i.e. the Pdlice
Department (if the sentence was imposed by a summary court)
or the Crown Law Department (if it was imposed by a higher,
court)). There is provision under the legislation for the
probation officer supervising the particular case to
commence estreatment actions by swearing an information to
the court, but this is seldom used (largely because it can
be very time consuming, and the probation officer is likely
to have other heavy demands placed on his time by his other
clients.) ‘ o

There have been occasional instances of estreatment

~ taking place {although no formal apvlication has been made

by the Department of Correctional Services for estreatment
or non-estreatment. This can be due to either the
prosecuting authorities being unaware that supervision is a
condition of that bond, or Correctional Services being
unaware of the commission of further offences.

Nof'ali further offences are acted upon, and there are
some deficiencies in the operation of the existing
arrangements. In one case of a suspended senternce with
supervision impesed in(1974, for example, the probationer
actually served six months imprisonment ( a nine months
sentence) during the bond period, for an offence committed
d&ring the bond period, yet the closing commenfs on the
probation file indicated that he was not known to have
committed any offences during the bond period.

28,

No action regard;ﬁg estreatment or ﬂﬁn—estreatment had
been taken by the prosecuting authorities or by Correctional
Services in that case.

All applications for estreatment or non-estreatment from
kCgrreptional Services are forwarded through the Chief
Secretary's office to the appropriate prosecuting authorities,
This apparently sometimes leads to delay in the docket's
arrival at its destination.

At present there is no individual within Correctional
Services responsible for keeping track of the progress of

estreatment matters that have been forwarded from the

Department. Although the dockets are supposed to be returned

to Correctional Services after action has been taken, in

many cases they do not arrive back at the Department,

It is often very difficult to determine whether the bond

has been estreated other than by checking in the Master
Register cards (at Adelaide Gaol or the Womens' Rehabilitation
Centre) as to whether the probationer has been i
since the estreatment application was made,
to check in the individual!

mprisoned

and if so,

s dossier or record card for the
‘relevant year to determine whether the reason for imprisonment
is an estreated»suspended sentence, ‘ .

2 Delazs

There is often some delay between an estreafment appli-

.cation being fdrwarded from Correctional Services and the
Vmatter being heard by the relevant court.

Delay is understandable in cases where the probationer

has absconded, but less so in the more usual situation of

the probationer being in prison under sentence for some
subsequent offence.
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At present, there is no reasori’! why an estreatment
application should not be heard towards the end of a long
subsequent sentence, some years after the bond would have
expired normally, or the revoked suspended sentence been
served had the bond been estreated immediately after
conviction for the subsequent offence. The prosecuting
éuthorities have a policy that the probationer should
experience a 'taste' of the revoked suspended sentence
and so the sentence should not be served at the same time
as some other sentence., The result is that estreatment
actions are frequently not heard until shortly before the
completion of the pericd of imprisonment imposed for some
subsequent offence.. _

Investigation of delays experienced in relation to a
sample of 78 estreated supervised suspehded sentences
indicated that in 31 cases (39.7 per cent) more than three
months elapsed between the dates of the estreatment docket
being fof@arded from the Department and the estreatment ,
being heard 5Y”the coufﬁ. In four of these cases (5.1 per
cent) the delay was of more than twelve months.

3. Reasons for estreatment

The basis eXpresséd on the dockets seeking estreatment
is usually the commission of further offences during the
bond period. Of 231 apolications for estreatment of
suvervised suspended sentences forwarded from the Department
from 1974 to 1976, 160 relied on the commission of further
offénces. of 56 non-estreatment applications made in the -
same period 51 (91.1 per cent) were in cases where further

offences had occurred.
4, Prosecuting authorities and‘their policies .
The prosecuting authorities possess considerable discretion

indﬂhave,developed their own Dolicies.a'Crown Law for
insﬁance, believes that the offender whose suspended sentence
hésﬂbeen revoked should have a 'taste' of that sentence as
well as any later sentence he may have received. '

it
i
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Since normally the‘suspended sentence imprisonment commences
from the date of revocation of the suspension, the tendency

is to have the estreatment heard towards the end of the
former sentence.

employed whereby
conyiction record

However, there is another device sometimes
once a plea of guilty is accepted, and éw
ed in a higher court, the earlier suspended
sentence is estreated, and the later sentence is ordered to

commence at the end .of the term of imprisonment °

now bein
served!?, :

Occasionally delays occur with the prosecuting authorities
s0 that an estreatment action is not heard until the offender
has been released from gaol after serving a sentence for
some later offence,

The operation of the present estreatment system often
appears erratic. There have been cases where Crown Law
has discontinued estreatment action following submissions

from a probationer's solicitor without cons

ulting Cor i
Services to g rectional

: verify the. basis of the estreatment application.
\In other cases Crown Law has proceeded with estreatment

actions despite later requests for non-estreatment from
Correctional Services, =

The prosecuting authorities appear to have adopted some-

- thing like the English policy of not estreating'where the

subsequent offence is 'trivial' or of a 'different nature'

Fo that for which the Suspended sentence was imposed. However,
in England, this nolicy is implemented by the courts and not
by the prosecuting authorities,

While itkdoes seem appropriate that the prosecuting
authorities can exercise a discretion not to act with respect

;to minor breaches, it appears desirable that the court be

empowered to impose fines or other penalties such as

variati . ; . ;
ariation in the period of imprisonment suspended or in the

length of the bond period,




14

(6]
-

B El . REEE
e N g VSN T

e

31,

The prosecuting authorities have appeared reluctant to "
seek estreatment in many cases where breaches other than the
commission of further offences have occurred. Courts hearing
estreatment applications made on the basis of breaches of .
conditions have sometimes taken extremely narrow views as to
what compliance with the conditions of the recognizance
involves; This in turn has influenced Correctional Services'
sending dockets seeking estreatment to the prosecuting
authorities in later but similar cases.

While at law any offence committed during the bond period
appears to be cause for estreatment of the suspended‘
sentence, during 1977 there were instances of estreatment
dockets being returned to Correctional Services by the
prosecuting authorities, the latter having woted that no
action would be taken because the bond period had expired
before the date that the estreatment applicationycame to
the attention of the prosecuting authorities, although there
had been an offence committed during the bond period. There
has also been a‘tendency for some time not to observe the
strict requirements of the legislation in this regard, and
to be hesitant about estreating on the basis of offences
committed late in ‘the bond period. Sometimes probationers
have sought to delay the court's finalization of some
subsequent offence matter in the'legally mistaken (but
occasionally viable) belief that by this means they can
avoid having a suspended sentence bond estreated. ”

The operation of the estreatment system appears erretic.i
Similar oases may have quite disparate results flowing from
breaches. This is especially so in cases where wither an
offender has disappeared or where there have been subsequent

offences committed interstate.

T

2
o
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5. Interstate problems

Although the costs of extradition of a probationer (who

has breaohed_his bond) from some other state to which he
lhas moved may be prohibitive,

’ there is no reason why
estreatment action should not be started against him, with

a warrant being issued which would be in existence should
he return to South Australia and again come under police
notice. The prosecuting authorities have displayed
inconsistent behaviour, however, as to whether they will.

request the issue of a warrant in such circumstances,

Sometimes, for examnle, they have refused estreatment

requests in such circumstances on the basis that there
was no specific instruction‘given that the offender must
not quit his residencefand employment; and that his doing
50 was not therefore a breach of his bond (although being
under the supervision of a probation officer,l
ythe directions of thaﬁ"probation officer as to residence
‘and employment, were included as conditions of the bond, )
This is &giso despite the obligation cast on the supervised
probationer oy'the Regulations to notif
to his probation officer.

and obeying

y changes of residence

Under the present system, however, once a warrant is

issued it has a very long shelf-life, and the court has no

discretion if a breach of the bond ie proved to have occurred

~ even if the probationer has matured and not offended for a

number of years. The only discretion‘present at that stage

is with the prosecuting authorities - who may withdraw the
matter (or elect not to adduce‘eridence.) This is one

area where a discretion exercisable by the courts may well

be appropriate.

0

3
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‘There may also be delays and difficultiesﬁin obtaining
information about subsequent offences committed interstate

by probationers.

6. Non=-contact

In the past there have been problems experiénced by
Correctional Services in seeklng estreatment in cases where
the probationer had failed to contact the Department at all,
The prosecuting authorities tended to the view that the

Regulations cast a duty on the probation officer to visit =

the nrobatloner rather than on the probatloner to report to
the probation offlcer. At one stage a request was made to
the courts that a direction be included in supervised
suspended sentence recognizances providing that the
probationer report to the Probation Service.

Normally; now, however, this sort of non-contact situation
is avoided, through the practice of probation officers being
rostered to court duty.: If the total non-contact‘situatiOn
does occur, the view has been taken that the probationer
may not be breaching the bond, as he may be unaware of hls
obligatlons. ; ;

Where contact has been lost the prosecution authorities
have sometimes taken a 51m11arly restrictive view as to
whether the bond condltions have been breached. Ong
estreatment request alleglng that the probatloner had

nfailed to notify change of address -and employment and his

present whereabouts are unknown" was returned to Correctional

Services with adv1ce that the recognizance (which involved

A

3k,

"supervision") "cannot be estreated until "good behaviour"

becomes the issue.

7. _Restitution

Res@itution‘is sometimes imposed as part of the penalty

imposed unger the Offenders Probation Act. There has been

a Judicial decision to the effect that failure to pay

restitution is not a grounds for estreating a recognizance
under that Act; and that the order for payment of restitu-
tion is separate from the conditions involved in the

| re_cognizanoe° The prosecuting authorities have taken a

- similar view in relation to estreatment requests for

failure to pay any other costs.

Prior to’that decision the prosecuting autborities tended
’to place greater‘reliance on failure to pay even an
insignificant amount of restitution than on failure to
maintain contact with or obey the directions of the probation
~officer, where such breaches were also present.

It is unfortunate that the opportunity to bring the
probationer to terms With a sense of responsibility by
making:restitution as a condition of his bond has thus been
negatlved. Another effect is that although the person to
whom the restitution isﬁdne would normally have a civil
action against the probationer for its payment, that
person may well find himself put to considerable expense

(for example, in 1awyer's fees) in order to obtain the

" amount ordered.
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8, Estreatment and "success"

~ v Potential grants of parole may also be delayed while
The relatively low proportion of suspended sentences H ; -

there is an/estreatment application outstanding concerning
which are ultimately estreated is not necessarily‘an

that offender, as the Parole Board is reluctant to grant
indicatjon of the suspended sentence being a particularly :

i . pargle in such circumstances.
tguccessful” penalty. It appears that ip a much higher i ‘

It avpears that only rarely is parole granted in cases
proportian of cases some breach of the conditions involved

where a supervised suspended sentence has recently been
does occur, but for various reasons estreatment is not:

. i
B . i |

| estreated. There have been occasional grants in cases where
sought. To some extent this may be due to attempts by | : . |

: . k there has been a long delay in estreatment proceedings
_various parties involved in that process to somehow _ |

: being heard, for example,the offender may have comnleted a
compensate for what they may perceive as "unfairness" or ) &

: term of imprisonment for the breaching offence and found

" ity" in the existing system. o ' o a °
; et b #¥ . ) , » % employment before the estreatment application is heard by
‘ tment ‘ : o
9, Parole and estrea - the court. Alternatively the probationer may have
Parole Board may be able to modify - : \
n some caes T o Y . \ - disappeared and a warrant been issued against him for

the full iﬁpact of the present inflexible estreatment. . oy

7 estreatment of the suspended sentence, yet he did not come
situation. However, it can only exercise its powers where

under notice until the circumstances of the breach are long

the offender makes application for parole to be granted.

: L b past; Under the present system the prdsecution has a §
Parole obliges the offender to be under supervision, and 4% o i g

/k discretion not to lead evidence of the breach, and so the
the grant of parole can be revoked if its conditions are .

\ s B ; ,fw’ " matter can be withdrawn, however, if the prosecution does
breached; it -is also analogous to the suspended sentence R .

] _ ! : go into evidence and yhe court finds the breach proved, the
in that it does not involve any concept of 'remissipns' R .

' . , S f court has no alternatlve but to revoke the suspended
of sentence being available, or 'clean street time' being 4 R 1 {

, SRRECIRRN ¢ e sentence, 6
taken into account in the event of a breach of condition : o i

| o 1 i . In cases where the offender has found émployment and
occurring. In practice, having previously breached the e , i

, - ¥ b appears to have mqtured since the breach occurred and where
conditions of a suspended sentence (for example, not A !

. | imprisonment may have a very detrimental effect on these

”*g&j!f \: {g factors, it anpears'preferréble that a discretion be

co-operating with supervision) may be a reason given by the
Board for refusing to grant parole. |

L . O . . \ .
Y 1 s , )
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present in the estreating court, rather than‘th? mitigating
decision heing left to the Parole Board (which can only act

after the imprisonment has begun) .

Parole Board migh%vﬁell find that an embittered reaction on

the pa;t of the of fender towards the estreatment causes him

to be unready for parole.

o

Q
(1) Offenders Probation Act s.9 (4)
(2) Departmént of Correctional Services -;Branch‘Manual.

)]

. Probation and Parole page 34
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At that stage, the a>

8.

SUCCESS RATES

Determining the 'success rate! of any correctiqnal
measure is very diffiéult, and there are problems in
pelying too heavily on any one indicafof of success. There
éfe also difficulties in reaching valid conclusions from

the evidence which is available. For example, in several

. English studies, probation was demonstrated to be followed
by a h}gher reconviction rate than imprisonment, - however,
this does not neceséarily indicate that probation is not a
worthwgile measure; it could equally indicate that it is
used with a group of offenders more likély to reoffend than
the sample of prisoners involved.

Such measures as reconviction or subsequent imprisonment
must be reéognised as only limited indicatops of 'success',

It may in fact be some sort of success that an offender is

of fending less often, or is committing less serious crimes.

“With the political structure of Australia, that is “the

division between States.there is further scope for misleading
conclusions with fegard to success in these regards, as the
offénder may have for example. left So;th Australia and have
committed further offences iﬁ&erstate,'and perhaps been
impfisoned there without thqse details being listed on his
South Australian records. There doeskappear to be a
considerable interstate movement of probationers and

parolees and there seems little evidence that this movement
ceases when the individuals involved cease to be subject

to probation or parole,




Sk

39.

Supervision, or even the use of a suspended sentence

rather than some other penal%y cannot be attributed

overweening significance in the evaluation of 'success',
There is a gradual maturafion.prooess which affects most |
offenders; the extent to which this has been hastened or
slowed by external factors would be virtually impossible
to determine. In other cases entering some married or

de facto domesticQErrangement may produce a sudden .
stahilizing effect (although it could have the opposite
effect). '

Individual cases tend to produce different expectations,
and success would best be Jjudged by attempting to relate
those expectations to .the actuel achievement. Such a study
would probably prove impossible to undertake in practice.

Several different indicators were used in relation to a

sample of offenders who had received supervised suspended
sentences in 1974. The simple crlteria of whether there
had been a breach and the bond estreated proved highly

» - . '
unreliable as an indication of 'success'.

Experience of the 1974 sample .

In December 1977, 388 cases in which a sdpervised
suspended sentence had been imposed during 1974 were
examined to determine the means of termination of the
suépended sentence order and whether the probationer had

committed further offences during the bond period.

¢

Lo,

In 82 of these ‘cases estreatment had taken place, 1In
another 36 an estreatment application had been made by |

the probation service prior to 30 June 1977 but estreatment

had not been completed by December,

Of the other 270 cases in the sample, 3 persons were

deceased (2 after allegedly commltting further offences,

although thEJ had not been conv1cted of these by the date

of death), 24 cases had expired after non-estreatment

apnlications had been made (i.,e. there had been some breach

involved), and in 4 more cases estreatment appllcatlons had
been withdrawn at‘he court stage by the prosecuting

authorities or not DUt on by them, In another case the

court found the bond invalid. In 5 cases estrea+ment

applications were later followed by non-estreatment

applications. In another 5 cases contact with the probationer

was lost or the probationer 'disappeared' but no estreatment

action was taken,
In at least a further 87 cases there was some cffence
committed within the bond period but no action taken

regarding_estreatment or non-estreatment Of the remaining

137 cases, 17 had been admitted to prison at some stage

"during the bond period. (Some of these admissions could

have been due to unpaid fines or remands in relation to
offences committed before entering into the suspended
sentence bond),

This does illustrate the dlfflculty of viewing success

in terms of simple measares such as re-offending or

estreatment,
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Those 'not known' to have committed further offences

“within the bond period T

The offences for which tnese oifenders had received their
suspended sentences showed some interesting features.

The original sample of 388 cases which had received
supervised suspended sentences in 1974 amounted to 84.5
per cent of the total number of;suoervised suspended
sentences imoosed during that year (459 cases).

The "not/ known" to have committed further offences

group included 26 cases where the sentence had been

imposed for larceny (for which offence 69 of the total

of 459 bonds had been imposed), 26 cases where the bond had
been for -breaking and entering (of an original total of 119),
11 for false pretences (of.originally 29), 15 for Assault

(of 51), 12 (of 23) for Indecent behaviour, 6 (of 13) for

* Indecent assault, 9 (of 21) for Drugioffences, and 5 (of 31)

for Illegal use of or 1nterference with a motor vehlcle.

N

',There were' 2 cases where the . bond had been 1mposed for

Wilful damage (of a total of 11 of the‘459’bonds that year.)
This7eppears to supnort the suggestion made:by some

lawyers that there are really two'forms of suspended

sentence imposed inUSouth Australia - one a form of bond

'with teeth in it' used by the Magistrates courts, andk‘

' another (used by the hlgher courts) 1nvolv1ng a real

decision to 1mpose a period of 1mprisonment but to suspend

it because of mltlgatlng circumstances..

B
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" deterrent effect,

42,

The Supremp Lourt proportlonately estreats fewer of its

Suspended Sentence boncq

\
that 1s not Aecesfarlly an 1ndlcator of those bonds being

than do the courts overall although

much more 'successful' than those imposed in the other

courts,

i -,
1 :

THE SIGNIFICANCE OF REMAND IN CUSTODY

It is sometimes suégested by various lawyers, probation
officers and members of the Judiciary that a short 'taste'
of imprisonment can be very useful in providing a strong
espec1a11y on those offenders arriving
before an adult court for the first time, and whose life-
styles may change dramatically upon discovering the realities
of imprisonment and supervised probation to be rather
ddfferent from the sanctions they had previously experienced
from juvenile courts,

The 7Aper1ence of being remanded in custody is ascribed
great effect especially in relation to some (1ncluding older)

first offenders. As with evaluation of 'success! of the

suspended sentence overall, if is difficulf in the case of

many first offendeys to determine how far the 'success' may

-be due to the totality of being caught and punished, and

how far success is dueto the suspended sentence being the

mode of punlshment imposed.

-

R
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Study'of a sample of 946 supervised suspended sentences

imposed in the first half of 1973, all through 1974, and in

the first half of 1975 revealed that of this sample 592
§6?,6 per cent were remanded in custody before receiving
this sentence, and of these 291 (49.2 per cent of 592) had
been admitted to prison subsequently.‘(Subsequent imnrison-
ment for these purposes includes‘any admission to prison -
whether under sentence, on remand or in default of raying

a fine, and would include serving the suspended;sentence

if the suspension has been revokedvand the recognizance
estreated.)

Of the 354 persons not remanded in custody before
receiving thegsuspended sentence, 115 (32.5 per cent of
354) had been admitted to prison subsequently.

There is a slight distortion in these figures in that
they include a few instances of per sons being under sentence

or serving time for unpaid warrants 1n the 'remand' category

where the offender was in prison prior to and at the date

- of the bond.

There was ‘some difficulty in obtainlng precise
details from the records as to whether the individuals were’
imprisoned ‘due to belng under sentence, or for failing to
pay a fine, or being unable to raise sufficient money for

bail. However, the effect of experiencing imprlsonment

limmediately before entering the suspended sentence recog-

nizance would appear to be similar, no matter what the

circumstances.
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" to receiving the suspended sentence).

ub,

(It might make an interesting study at some future date

to investigate how frequentiy.persons spend the period
awaiting trial in gaol on remand through failure to raise
sufficient bail rather than through their dangerousness

to the communityg»it would seem unlikely that bffenders who
ultimately recei&e suspended sentences would pose such a
risk to the community by being'at large that bail should not
be allowed to them if they can raise it. The proportion
spending the‘remand period in prison may then be an
indication of the amounts of bail being set at unrealistic
levels, or the (until recently) possibility of persons °
spending the remand period in prison:being able to receive
government social security benefits., Similarly, being able
to serve time in-relation to unpaid warrants during the

remand period, may exercise some influence.)

Inspection of the records relatingvto the sample of 946

~ offenders to determine previous and subsequent imprisonment

experience to the suspended sentence indicated that a total
of 725 had been admitted to prison at some time prior to the

date of receiving the suspended sentence (including any

“admission to prison, and including those in custody prior

This was 76.6 per cent
of the sample. Of these, 426,(58.8>per cent of 725) had been
admitted to prison subSequéntly to the court appearafice at

0 o : o ;
which they received the suspended sentence.
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to previous experience in other States.

admitted to prison.
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Of the 221 who had not been admitted to prison on any
occasion before receiving the suspended sentence 55 (24.9
per cent of 221) had been imprisoned since.

It should be noted that the data obtained relates only
to imprisonment in South Australia and the ﬁdgures as to
previous and subsequent imprisonment would be expected to
increase slightly if accurate information wasmavailable as
’ There appears to
be a substantial movement of offenders between the various
Australian Stetes. |

Comparable figures relating to/§62 unsupervised suspended
sentences imnmosed during the yearsﬁ1973—74 and 1974=75
indicated that 185 (32.9 per cent) were .in custody:before

‘receiving the sentence, and of them 84 (45.4 per cent of

185) had been imprisoned subsequently. ) »
 Of the 562, 327 had experienced being admitted to
prison before the date’of the susnended sentence, and of
these 129 (39.5 per cent of 3275 had‘been subsequenﬁly |

‘ 0fthe 235 never admitted to prison
before the date of the suspended sentence 46 (19 6 of 235)

had subsequent imprnmnment experience.

[&]
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It appears that offenders who spend the time
immediately preceding the court appearance in gaol are more

likely to be subsequently admitted to gaol than those not in

gustody during the 'remand 'period; and that 51m11ar1y,

those with experience of imprisonment before receiving

the suspended sentence are more likely to be imprisoned

subsequently to receiving the suspended seritence than those

with no experience of imprisonment before the date of

Qreceiving the suspended sentence,

- Thus, while remand in custody may have a value and

signlflcance in some 1ndiv1dual cases, overall 1t does not

appear to have much deterrent~effect on the class of

offenders who receive suspended sentences,

.
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POSSIBLE_AREAS FOR CHANGE

1. Discretionary powers

It seems appropriate that discretionary powers be'given

to the courts (as was recommended by the Mitchell Committee),

rather than, as at present, effectively belonging to the

prosecuting authorities. Power to increase’the'period of

imprisonment suspended, or to vary the bond period, or
impose fines (and ma&be even to'defer sentencing_for

some breaches),’could usefully'bé‘made available, This would
provide scope for‘mitigation‘of the Suspended sentence in
appropriate cases, rather than the present'mandatory
revocation on proof of breach.

- Possibly too, powers could be given which would allow
the court (if of similar or higher level than that which
imposed fhe suspendéd sentence) hearing some subsequent
matter, and at the same time revoke the suspended senténce
and'make these sentences cumulative. This mighi be a means
of avoiding some of the’delays and inoonvenience which
can occur under the present’system where esfreatments‘are

heard by the court which imposed the suspended sentence.

-2, Estreatments

As the estreatment process essentially involves thé
transfer of;responsibility for an individual'between tWox‘
arms of the samekDepartment, it apnears nof unrealistic
that administrativekchanges could be implemented whioh -
would enable any change in an individuals status to'be

ascertained quickly and accurately,

48,

Some admin;strative changes could easily be implemented,

THe Department could possibly keep complete copies of the

,dockets it forwards to the prosecuting authorities; it

could also forward them there directly, with some
memorandum to the chief secretary noting that they have
been sent. This apvears less cumbersome fhan the present
arrangement whereby the dockets are forwarded to the
prosecuting authorities through the Chief Secreatry's Office,
In order that there is a truely consistent policy
towards estreatment perhaps it would be feasible that only
one proseouting authority be involved, or that the Department
of Correotional Services undertakés estreatments ifself.
This would require accurate information‘about subseguent
offences and convictions to be available, but should make

the operation of the estreatment process somewhat more

predictable than at present,

3. Conditions

It is essential that conditions that are included in

- the‘suspended sentence recognizance be realistic and

enforceablef Perhaps use could be made of the conditions

which the Probation Service has agreed are‘workable, even

if this involved delaying sentencing for several‘days

while checks that a pProposed condition was viable were made,
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- | ‘ with the re
| N U sources of the Probation Service being directed
R where i )
| B aprrooriate, Power Such as that presently given t
_ en to

requiring the offender to reside outside of South Australia
during the bond period, perhaps consideration could be given
tq having some short-term warrant, which would expire at

the end of the bond period, but would act against the

probationer if he were to breach his bond conditions by4 é
. 3 " li-

. -

returning to South Australia within the prescribed time,

Maximum use of standardised conditions might avoid the
availabl

e to the court through the pPre=sentence report tp

, e

R ————

difficulties which have developed up to this time through
' ~court mij

¢ might then strongly recommeng that supervision p

. e

narrow interpretations frequently being placed on the
attempted in g particular case,

D

wording of conditions by courts hearing estreatment applica- e

5. Effectiveness

s , tions,

4, Supervision

s Some of the difficulties in the present system might be 3 IR
‘ i overcome if all suspended sentences were made nominally » "« o j/ probationer must remain aware of the bong conditions he hag
,/ O "supervised", with Correctional Services then determining the ‘ ;/ agreed to obey during the whole of the bond periog, He }
intensity of sup?rvision which is reqyired or necessary in | ‘//’f, o :::ts:eallsekthat he has a choice gg to whether he accepts
South Australia prides itself on ' A A/ Spended sentence, 1If he has no intention of ¢
L ting with its conditions then it would sometimes be T

each individual case.

ffé'?
having a professional probation service, and the experienée

and knowledge present there should enable some realistic f tak
: / akKe effec i
; ect immediately, rather thanp signing the bong
: ' paper

assessment to be made of the usefulness, importance of (and jo b . b
, / g which he has no intention of being bound by

even 1 1 . | A ' ' L é CIQally present if th
~ e

would imvose on all offenders given suspended sentences g ~ «
) , ; conditi
Ons are breached, 7Tt must be clear to many prob.
roba-

the obligation to notify their residence and employment

to the probation service and to maintain some contact with S : N ,
: . 5 oA system te
: | nds to be somewhat erratic, There should be, tp
) ’ en,

a probation officer. It should also énable more effective , A 3 ; h*
¥ , ¢‘ : . ; . Ji AR . chianges made tqo e .
~ : identification of where supervision is necessary and desirable, B (RN : ‘ ; nsure that action is taken regardin
O : S ‘/ e o e » . breacpes of bond. v g
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| CONCLUSION ' , O
. - v
Should the problem aspects of supervision and
i
| estreatment of these bonds be eliminated and it become
known that definite consequénces will follow breaches of
. bond conditions, then the suspended sentence in South )
. Australia could become even -more effective.-
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