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FOREWORD 

One of the major ~chievements of federal judicial adminis­

tration in the twentieth century has been the rulemaking process. 

The ultimate test of the process is, of course, the worth of the 

rules produced; overall, the federal Civil, criminal, and appel-

late procedural rules and the rules of evidence have served both 

the federal courts and the litigants well. Indeed, one sign of 

the merit of the rUles is the degree to which the state courts 

have adopted the federal rules for their own use. 

The reason that the federal rules have proved so valuable is 

that the mechanisms established for federal judicial ru1emaking 

are basically sound. And the reason, in turn, for the soundness 

of those mechanisms is the constant willingness of both bench and 

bar to consider whether revisions in those mechanisms are neces-

sary due to changing circumstances and conditions. This report, 

in the same spirit, is not an overall assessment of the rule-

making process, but instead is an effort to identify areas that 

may merit improvemer.t. 

The tenor of discussion in 1957 and 1958, when the last re-

vision of those mechanisms was effected, was not that the rule­

making procedure was in need of drastic overhaul, but that it 

needed refinement in light of such changes as increasing burdens 

on the Supreme Court and the need to ensure broader participation 

in the process. What Professor James William Moore said at that 

v 

£ 'l. 

,i'i' 
i: 

1/ 
11 
,I 

III 
I. 
'i 

N 
II 
11 
Ii 
/1 
il II 
Ii 
Ii 
11 
Ii 
U 
li I, 
if 
n 
Ii 
Ii 
li 
I! 

1
1( 
,! 
I' 
U 
II 
Ii 
;-1 

L 
I' 1; 
H 
11 
i' 
/i 
Ii 
Ii 
I' 
i' 
I' 
H 
r 
n 
l; 
I, 

I, 

I; 1 

I
i 

" J; 
!I 

Ii 
11 

ti 
Ii 
II 
Ii 
11 

1\ 
f'" 

, 



c 

!, 

time of the civil procedure rules had applicability to the rule­

making process as well: 

Experience under them for approximately 20 years has, on the 
whole, been very satisfactory. I do not mean this as a coun­
sel of perfection. But there can be little doubt that the 
current practice is infinitely better than it was under the 
Equity Rules and the Conformity Act.* 

Nevertheless, a clear need was seen for revision, and the advi­

sory and standing committees of the Judicial Conference were 

established to meet that need. 

In 1979, Chief Justice Burger raised the question of the 

Supreme Court's role in the rulemaking process, a question that 

had been troubling observers of the federal rulemaking process 

and that was thought to merit study. In the 1979 Annual Report 

on the State of the Judiciary, the Chief Justice noted that 

[w]ith the vast increase of burdens on the Justices over the 
past 20 years, there are valid questions as to whether Jus­
tices can give proposed rules the kind of close study needed, 
and whether the Court's approval is really meaningful. Per­
haps the time has now come to take another look at the entire 
rulemaking process. 

The Chief Justice requested the Federal Judicial Center and the 

Judicial Conference to stu:!.y this question. "It may well be," he 

said, "that no change is indicated, but the subject is important 

enough to merit a fresh look." 

This report, Federal Rulemaking: Problems and Possibili­

~, was produced in response to that call by the Chief Justice, 

and has been pursued in the same spirit of seeking improvement 

* The Rule-Making Function and the Judicial Conference of 
the United States, 21 F.R.D. 117, 126 (1958). 
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that motivated the call. The very nature of the charge meant 

that it was not intended to be, and is not, a thorough review of 

the strengths and weaknesses of the process. The focus was to be 

on those aspects of the process that had been singled out for 

criticism and that might benefit from change. 

chapter three of this report: 

To borrow from 

Any catalog of criticism~ c~rri7s. the risk of unwar­
ranted negativism. That risk 1S )ust1f1ed, ho~ever, ~y the 
desire to ensure that all views of even potent1al mer1t are 
brought to the attention of policy makers. 

The Standing Committee on Rules of Practice and Procedure of 

the Judicial Conference has long been concerned with improving 

the ru1emaking process. 60th the present chairman, Judg~ Edward 

T. Gignoux, and his predecessor, Judge Rosze1 C. Thomsen, have 

been supportive of this effort. We would like to hope that this 

report will be of help in the ongoing effort to improve the rule­

making process. 

'-"\0 
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A. Leo Levin 
Director 
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PREFACE 

th e major sources: 
In general, this report draws upon re 

on federal 
at the December 14, 1979 conference 

ideas expressed 
by the Federal Judicial Center; the dis­

rulemaking, sponsored 
by Dean Roger cramton 

d f that conference . 
cuss ion paper prepare or -

bI 'shed l1'terature on the sub-
l and the pu 1 of Cornell Law Schoo i 

d 1 J'udicial rulemaking. ject of fe era , , ted 
all those who part1c1pa 

The Center is greatly indebted to 
sharing their wide experience 

in the conference on rulemaking, 
Roszel 

a nd informed views. 
We are also grateful to Judge 

't on Rules of f the standing Comm1t ee 
Thomsen, former chairman 0 

Joseph Spaniol, deputy director of 
Practice and Procedure, and 

O
f the united states Courts, for 

the Administrative Office 
two of this report in draft form. 

advance reading of chapter 
b ra Nordberg, assistant for rules, Bar a 

Mr. Spaniol and his staff 
f t he Administrative 

, making the files 0 
have been most helpful 1n 

answering with unfailing good 
Office available to us, and in 

humor our frequent inquiries. 
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I. HISTORY AND BACKGROUND 

The procedure used in drafting and promulgating the Federal 

Rules of Civil Pr.ocedure adopted in 1938 was followed for all 

amendments to those rules, and for new rules, for almost two 

decades. A distinguished advisory committee, assisted by a 

distinguished reporter, prepared and circulated drafts, revised 

them following public comment, and transmitted them to the 

Supreme Court for review. The Court made such changes as it 

found appropriate and reported them to Congress, which, in prac-

tice, permitted them to go into effect in accordance with the 

statutory, or Court-specified, deadline. (Under the terms of the 

enabling act,l rules cannot go into effect until ninety days 

after the Court has transmitted them to Congress. The Court can 

specify this or any later effective date.) Although Congress 

waited until 1940 to grant the Supreme Court parallel authority 

to promulgate rules for criminal proceaure up to and including 

verdict, it thereafter followed in the criminal rules area the 

same practice of permitting rules to go into effect without 

modification. 

By the late 1950s, problems had developed concerning a few 

of the more controversial rules, and there was a recognized need 

1. In this report, as in the literature generally, "the 
enabling act" refers to 28 U.S.C. § 2072 (1976), the basic 
enabling act for rules in civil actions, first enacted in 1934. 
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for a permanen mec anl.sm t h ' to provide the Supreme Court with ad-

vice and assistance from a variety of sources within the profes­

sion. There was some sentiment that the Judicial Conference 

should draft, and possibly promulgate, the rules, but there was 

and the Conference itself did also opposition to this proposal, 

not wish to assume t e unc l.on. h f t ' In 1958, Congress instead 

, own recommendation and with the imposed on the Conference (on l.ts 

'b'l't for continuing study of the approval of the Court) responsl. l. l. Y 

f the r ules, and for recommendation of operation and effect 0 

changes and additions. 

The Conference's new role led to creation of advisory 

committees in various areas, and to review of their work by a 

standing commi ttee <-:.f 4<~.12 Conference and by the Conference i t­

self. This appeared to be a satisfactory solution. Many rules 

and rule amendments were promulgated; Congress permitted all of 

them to go into effect without modification, until 1972. 

Congressional reaction to the evidence rules submitted in 

, t everyone wl.'th an interest in judicial rule-1972 is famill.ar 0 

making and l.S gl.ven 
< "only cursory treatment in this report. 2 

Scholars have analyzed the history in detail, some writers 

finding part of the explanation in congressional concern with 

separation of powers at the time of the Watergate revelations. 

Apart from the unforl~nate timing of their transmittal, there 

some of the rules themselves--particu­were serious objections to 

2. 
infra. 

An outline of the rules' development appears at note 143 

; . 

3 

larly to those relating to privilege--and a few objections to 

adoption of any set of rules in the evidence area. 

For a variety of reasons, transmittal of the evidence rules 

marked the beginning of sharp criticism of the system by which 

rules and rule amendments are adopted. Congress went on to 

examine at length, and make major and detailed revisions in, 

criminal rules submitted in 1974 and habeas corpus amendments 

submitted in 1976. While it has subsequently permitted appel-

late, bankruptcy, civil, and some criminal rule amendments to go 

into effect without modification, Congress deferred other crimi­

nal rule amendments. Members of both Senate and House Judiciary 

Committees have introduced bills that would make important 

changes in the system by which rules are now drafted and adopted; 

and examination of "the whole issue" of federal jUdicial rule-

making has been called for on the floor of the Senate. 

A number of writers have criticized the existing process and 

the basic framework supporting it. They have offered a variety 

of proposals, some designed to achieve more openness and partici-

pation under the present system, others to change that system in 

varying degrees. Many of these critics are concerned that the 

jUdicial rulemaking process has been damaged by what they regard 

as excessive congressional review. 

In his State of the Judiciary Address to the American Bar 

Association convention in Atlanta in 1979, Chief Justice Burger 

took note of issues raised by the evidence rules experience, and 

of questions raised by individual justices over the years about 
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the Supreme Court's role. He told the convention that, although 

no change may be indicated, the subject is important enough to 

merit a "fresh look." 

In response to all these developments, the Federal Judicial 

Center asked Dean Roger Cramton of Cornell Law School to prepare 

a "think piece" that could be considered at a small conference of 

persons whose bac~ground would enable them to criticize the pres-

ent system constructively and to suggest and evaluate alterna-

tives. Fifteen highly qualified advisers joined members of the 

Center staff for a one-day discussion on December 14, 1979.
3 

Professor Cramton's paper provided a point of departure, but the 

discussion ranged widely, covering all aspects of the present 

system and a variety of proposals. Because of the desire to en-

courage the freest possible exploration of ideas, it was under-

stood that there would be no attribution of comments or proposals 

to any participant. For this reason, some of the criticisms or 

proposals discussed in this report are not cited to source. 

3. Participants in the Conference were: Henry Brachtl, 
E~q. (Lipper, Lowey & Dannenberg, N.Y., N.Y.); Prof. Edward W. 
Cleary (Ariz. State University College of Law); Dean Roger 
Cramton (Cornell Law School); Judge James E. Doyle (W.D. Wis.); 
John P. Frank, Esq. (Lewis & Roca, Phoenix, Ariz.); Charles Grau, 
Esq. (American Judicature Society); Judge Charles W. Joiner (E.D. 
Mich.); Justice Benjamin Kaplan (Supreme Judicial Court, Boston, 
Mass.); William K. Slate (Clerk, United States Court of Appeals 
for the Fourth Cir~uit); Prof. David L. Shapiro (Harvard Law 
School); Judge Jack B. Weinstein (E.D.N.Y.). 

Observers were Judge William L. Hungate (E.D. Mo.), member 
of the Advisory Committee on Criminal Rules; Judge Roszel C. 
Thomsen (D. Md.), member of the Standing Committee on Rules of 
Practice and Procedure; Judge Walter E. Hoffman (E.D. Va.), 
chairman of the Advisory Committee on Criminal Rules; and Joseph 
F. Spaniol, Jr., deputy director of the Administrative Office of 
the United States Courts. 

.. ' 
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II. THE EXISTING STRUCTURE AND PROCESS 

The procedure by which rules (or rule amendments) are now 

drafted, reviewed, and promulgated was d a opted after Congress 

imposed responsibilities for this work on the JUdicial Conference 

in 1958. 4 From the beginning, the Conference decided to carry 

omm1ttee on Rules of Practice out its mandate through a Standing C ' 

and Procedure (hereinafter "the standing committee"), which would 

review the work of advisory committees and in turn be reviewed by 

the full Conference. At the base of the pyramid, and with major 

responsibility in the rulemaking process, are advisory committees 

for the civil, criminal, appellate, and bankruptcy areas,S each 

served by a reporter who prepares reports, memoranda, and sug-

gested draft rules. This method of work was initiated by the 

e or1g1nal Advisory Commit-American Law Institute and used by th " 

tee on Rules for Civil Procedure. 6 

4. Congress directed the Co f t 
ing S~UdY of the operation and e~f:~~n~~ r~l!~ ~~r~~a~~i~~n~~~u-
~~~~~Su~~da~)p~escribe~ by the Supreme Court for other federal 
that it f' d dec~mmen any changes and additions to those rules 
5'13, 72 S~~t~ 3~~~rable. Act of July 11, 1959, Pub. L. No. 85-

5. Because admiralty d with ' 'I proce ures have been generally merged 
Addit~~~~l proC~dtUtreS, there i~ no longer an admiralty committee. 

com~1 ees are apPo1nted as needed. 
d f A subcomm1~tee of the criminal rules advisory committee 

ra ted th~ rev1sed Rules for Misdemeanor Trials before United 
States Mag1strates, effective June 1 1980 85 F R D 379 
(1980). ' • • •• 

6. See Maris, Federal 
of the JudICial confeerree~n~cie~,~~~~~~~~~~~~~~-2T!h~e~p~r~o~~r~a~m 
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The advisory committee reviews and, where necessary, revises 

the reporter's draft, circulates the resulting committee draft 

for comment by bench and bar, and reconsiders the draft in light 

of the filed comments. It usually makes revisions based on these 

comments before sending a final draft to the standing committee 

for review. If revisions are sufficiently important, the advi-

sory committee will circulate a new draft and may make still 

further revisions based on new comments. It may also, if appro­

priate, schedule public hearings. In any event, the chairman or 

a member of the standing committee will usually have acted as a 

liaison in order to become more familiar with the draft before 

the chairman of the advisory committee presents it to the 

standing committee. (All standing committee members may attend 

advisory committee meetings.) 

Review by the full standing committee is thorough. Although 

not directed to any large-scale rewriting or revision, changes--

usually of a technical or clarifying nature--may be made before 

the document is transmitted to the full Judicial Conference for 

review. If the standing committee believes that more substantial 

changes are required, it will return the draft to the advisory 

committee for further work. In this case, the committees will 

consider whether the nature of the changes makes another public 

circulation appropriate. 

Semiannual Judicial Conference meetings are usually sched­

uled for March and September. Rules are almost invariably sub­

mitted for consideration at the September meeting to leave the 

11 / 
. . , 

,_......------------_ .. 

\ 
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Supreme Court sufficient time for review before the rules are 

transmitted to Congress in accordance with the statutory May 1 

deadline. 7 Because review of rules is just one item on its very 

full agenda, the amount of meeting time that the Conference can 

devote to this work is limited. Normally, it approves the rules 

as submitted by its committee and--through the Administrative 

Office of the United States Courts--submits them to the Supreme 

Court. 8 

The Supreme Court is believed to review the rules at a 

Court conference session. Court ,review in recent years has 

normally resulted in approval, promulgation, and transmittal of 

the rules to Congress. Congress may permit them to go into 

effect by taking no action for a specified period--generally 

ninety days.9 It may, on the other hand, reject or amend any or 

7. 28 U.S.C. $ 2072 (1976) provides that the general civil 
rules prescribed by the Supreme Court shall not take effect until 
they have been reported to Congress by the chief justice "at or 
after the beginning of a regular session thereof but not later 
than the first day of May, and until the expiration of ninety 
days after they have been thus reported." See also 18 U.S.C. 
§§ 3771, 3772 (1976), (criminal) and 28 U.S.C. § 2075 (1976) 
(bankruptcy). Cf. 26 U.S.C. § 2076 (1976) (evidence). 

8. Throughout the entire rulemaking process, the Adminis­
trative Office acts as a secretariat to the Conference and its 
committees, circulating drafts, arranging meetings, and providing 
a wide range of legal and administrative services. 

9. For amendments to rules of evidence, the period is 180 
days, and the same time span has been proposed for other areas. 
Criminal procedure ~ules for proceedings after verdict, and rules 
with respect to trials before" United States magistrates, are not 
required to be submitted to Congress. 18 U.S.C. §§ 3772, 3402 
(1976). In practice, however, criminal rules for proceedings 
after verdict are submitted. 
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or l't may defer their effectiveness for however 
all of the rules; 

. 10 If it defers effectiveness, Congress may even-
long it elects. 

h to go l'nto effect, reJ'ect or amend them, or 
tually allow t ern 

enact its own rules. 

This introductory outline of the process provides no insight 

h 1 h ' nd care that go into' 
into either the professional sc 0 ars lP a 

rulemaking or the problems that seem to have led to the current 

criticism. To understand these factors, it is necessary to 

examine more closely the structural components of the process and 

its actual functioning in specific areas of rulemaking. 

For purposes of this study, we have limited our analysis to 

those procedures that apply to 1) civil rule amendments that were 

promulgated by the Supreme Court on April 29, 1980 and went into 

1, 1980,·11 2) ,appel13te rule amendments that 
effect on August 

were reported to Congress on April 30, 1979 and went into effect 

12 and 3) criminal rule amendments submitted to August 1, 1979; 

30, 1979, 13 some of which went into effect on 
Congress on April 

Deferral must be by both houses except in ~he case of 
evide~~~ rule amendments, which may be deferred by ~lther hou~e. 
Rules relating to privilege cannot go into effect wlthout actlon 
but must be approved by Congress. 28 U.S.C. § 2076 (1976). 

. 11. These amendments are concerned with such matters as 
service of process, scope and methods of discovery, ~ubpoenas 
discovery, court supervision o~ dis?overy, and sanctlons for 
failure to make, or cooperate ln, dlscovery. 

for 

12. These amendments were con~erned with a,vari7ty ~f, 
matters including notice of appeal, appeal of rlght ln C~Vll 1 
cases, ;eview of tax court decisio~s, the record on appea , ora 
argument, and petitions for rehearlng. 

13. These amendments were concerned, inter alia, with the 

--,; 
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August 1, 1979 and some of which were deferred. 14 Correspond-

ingly, analysis of committee structure and function is based on 

the civil, criminal, and appellate committees. We have selected 

these particular rules because they are both recent and impor-

tanto Because some knowledge of past procedures is needed to 

understand current criticisms of the process, we have, however, 

included some references to rules promulgated at earlier dates. 

The Advisory Committees 

Committee Structure 

At the heart of the rulemaking process are clearly the advi­

sory committees and their reporters. Members of these committees 

are appointed by the chief justice in his capacity as chairman of 

the JUdicial., Conference. The current civil rules committee has 

twelve members, including one circuit judge, four district 

judges, and seven practicing attorneys. The fourteen members of 

the criminal rules committee include one circuit judge, seven 

district judges, two officials of the Department of Justice (the 

solicitor general and an assistant attorney general), one federal 

puplic defender, and three attorneys in private practice. The 

secrecy of grand jury proceedings, warrant or summons on indict­
ment or information, admissibility of pleas and plea discussions, 
production of statements of witnesses, revocation of probation, 
correction or reduction of sentences, search and seizure, and 
joint representation. 

14. The appellate amendments and the criminal rule amend­
ments were reported in a package with amendments to rule 410 of 
the evidence rules, and amendments to 28 U.S.C. §§ 2254, 2255 
(1976) [hereinafter referred to as "habeas corpus amendments."] 
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appellate rules committee's fourteen members include nine circuit 

judges, the chief judge of the customs court, and four practicing 

attorneys. 

Members are generally appointed for four-year terms, as 

provided in the 1958 Judicial Conference resolution establishing 

advisory committees. 15 More recent appointments to the criminal 

rules committee have been for three years, possibly so that the 

terms of about half the committee would end simultaneously. On 

the civil and criminal rules committees, appointment dates and 

term lengths combine to provide continuity as well as change. 16 

This is less true of the appellate :rules committee. 17 On all 

three committees, there is considerable flexibility in appoint­

ments and reappointments, affected by the need to retain experi­

enced members and to complete committee projects. 18 All three 

15. Annual Report of the Proceedings of the Judicial Con­
ference of the United States 6-7 (1958). This resolution also 
provided that the first appointments should be for staggered 
two- and four-year terms. 

16. The terms of eight members of the civil rules committee 
will expire in May 1982. There is, however some overlapping: 
one term expir7d in October 1980, two will ~xpire in January 
1982, and one ~n January 1984. Terms of five members of the 
c7iminal.rul~s committee expired in 1980~ terms of seven members 
w~ll exp~re ~n 1982. 

17. All seven specifically limited terms on the appellate 
rules ~ommittee will :xpire in May, June, or July 1982. Assuming 
that (~n accordance w~th the 1958 Conference resolution) four­
year.t~rms are understood for all appointments not specifically 
so l~m~ted, the terms of all but two committee members will 
expire at that time. 

18. The 1958 resolution limited reappointment to one time 
but this has not been followed over the years. Note 15 supra. 
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have a chairman and one or two members whose service goes back to 

the early 1960s~ all three have a few membeis whose terms began 

in the early 1970s. All three also have a substantial number of 

members appointed for the first time after 1975. 

It is clear that professional ability and experience are the 

criteria for selection of committee members. Committee chairmen 

conscientiously seek information about possible appointees and 

are frequently the source of r.ecommendations to the chief jus­

tice. Almost all members of the committees have had trial court 

experience as litigators or jUdges. 19 Geographical distribution 

has been given attention, although a relatively large number of 

appointees are from ·the East Coast. All members serve on a part­

time basis, without compensation. The only person compensated 

for services is the reporter, who is paid at approximately a 

Civil Service Grade 18 level,20 up to a maximum of $10,000 per 

year. 

Beporters, Sources, and the Early Work 

Reporters, like committee members, are appointed by the 

chief justice in his capacity as chairman of the JUdicial Confer-

19. Several members of the civil rules committee are or 
have been, trial lawyers. Several members of the criminal'rules 
commit~ee have ~erved as government attorneys in such capacities 
as ass~~tant Un~ted States attorney or city or county attorney. 
The ~ss~s~ant attorney general, Criminal Division, Department of 
Just~ce, ~s a member. A federal public defender has been on the 
committee since 1976. Several members are, or have been pri-
marily attorneys for defendants. ' 

20. As of January 1980, this is $180 per day. 
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ence. In accordance with custom, current reporters for the 

21 civil, criminal, and appellate committees are law professors. 

Reporters' terms are related to those of committee members
22 

and 

reappointments are frequent. The current reporter for the crimi­

nal rules committee, for example, was originally appointed an 

associate reporter in November 1972; his most recent reappoint­

ment as reporter was to a three-year term in June 1979. 23 

As outlined by Judge Maris,24 it was the original intention 

and early practice that reporters engage in continuing comprehen-

sive study of the rules and of their operation in both federal 

and state courts, particularly those states that made adaptations 

to local needs. Such constant study was expected to uncover any 

restrictive glosses placed on the rules, and any need for addi­

tional rules. The reporters were to submit periodic reports on 

all matters, as well as analyses of filed comments and tentative 

drafts of rules. 25 

Over the years, such a program of periodic reports based on 

21. Current reporters are from Harvard, the University of 
Illinois, and Notre Dame. 

22. All three terms end in 1982, as do those of a majority 
of members. 

23. There is a tradition of long service in these posi­
tions. See note 58 infra. 

24. Maris, supra note 6. 

25. Judge Maris also foresaw permanent standing rules com­
mittees for each circuit conference and encouraged formation of 
such committees by all federal and state bar associations. He 
saw these committees as collecting and forwarding complaints 
about the rules and giving close study to committee drafts. Id. 
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continuing study has not proved achievable. However, the commit-

tees continue to receive all comments on the rules, which are 

circulated to all members. Review and winnowing of comments 

remain among the reporter's most important functions. 

A reporter will have received information from a variety of 

sources before a first draft is presented to the committee. In 

the case of the criminal rules sent to Congress on April 3~, 

1979, for example, proposals (or ideas for proposals) originated 

with a federal judge, two United States senators, ~he Justice 

Department, a district court clerk, and the Magistrates Division 

of the Administrative Office. 26 The reporter circulated to the 

committee in advance of its first meeting (in February 1978) a 

series of memoranda dated January 5, 1978, January 6, 1978, and 

January 28, 1978 that analyzed proposals, relevant law, history 

of previous related proposals, and some optional courses of 

action. The memoranda also offered tentative preliminary drafts 

for the committee's consideration. 

In the case of the civil rule amendments promulgated by the 

Supreme Court on April 29, 1980, the advisory committee worked 

primarily from a draft prepared by an American Bar Association 

26. Need for amendment of the habeas corpus rules was noted 
by the Supreme Court itself in Harris v. Nelson, 394 U.S. 286 
(1969). See Clinton, Rule 9 of the Federal Habeas Corpus Rules: 
A Case Study on the Need for Reform of the Rules Enabling Acts, 
63 Iowa L. Rev. 15 (1977). 

Congressional action can also be a source of rule amend­
ments. Early congressional steps toward enactment of the Federal 
Magistrate Act of 1979, Pub. L. No. 96-82, 93 Stat. 644, for 
example, made clear the need for revision of the Rules for 
Misdemeanor Trials before United States Magistrates. 
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committee. Following a National Conference on Causes of Popular 

Dissatisfaction with the Administration of Justice, held in st. 

Paul in April 1976, a task force was created which requested the 

American Bar Association's Section on Litigation to study abuses 

in pretrial procedures. A special committee of the litigation 

section worke8 on pertinent rule revisions from August 1976 to 

September 1977. It published its report in October 1977 and 

b ' d' h' 'lId ' 'tt 27 su mltte lt to t e C1Vl ru es a vlsory comml ee. At prior 

meetings, the committee had, in fact, discussed many of the 

issues raised by the American Bar Association draft. 

The appellate rule amendments originated in an August 1974 

Administrative Office memorandum on problems under then-existing 

rules. 28 This memorandum was circulated to committee members 

before their first meeting, and the committee apparently decided 

at that meeting to proceed. A tentative draft of amendments was 

available for a May 1975 advisory committee meeting, and a re­

vised draft, for an October 1975 meeting. Administrative Office 

files show that by the time the third draft was prepared (Febru-

ary 1976, Tucson), suggestions had been received from the Labor 

Department, the Securities and Exchange Commission, the Justice 

Department, and the California State Bar, as well as from indi-

27. The report was officially approved by the American Bar 
Association, and a final corrected draft submitted in December 
1977. 

28. The rules referred to in this memorandum were Fed. R. 
Civ. P. 3(a), 4, 10, 13, 21, 24, 33, and 34. Rules proposed for 
amendment in the preliminary draft were Fed. R. Civ. P. 1, 3, 4, 
5, 6, 10, 11, 12, 13, 24, 27, 28, 34, 35, and 39. 
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vidual judges. The final draft was considered at a meeting in 

Boulder in September 1976. 

Meetings 

Frequency of advisory committee meetings depends on the 

volume of work, but timing is conditioned by the JUdicial Con-

ference schedule and the legislative requirement for submission 

to Congress prior to May 1. 29 Committee meetings are generally 

held for two days at the Administrative Office. 30 By long-

established practice, there is no public advance notice, and 

there are no available transcripts. (Committee meetings are 

recorded but are not transcribed unless the reporter requires 

transcription of a particular portion.) The committees engage in 

detailed discussion before voting on the individual rules. 

Although meetings are not open to the general public for 

either participation or observation, the criminal rules committee 

makes a practice of inviting staff of appropriate congressmen, as 

well as representatives of the Justice Department. 31 Administra­

tive Office files show no written invitations to congressional 

29. The schedule of American Bar Association meetings may 
also be a factor, either because of member attendance or the sub­
stantive matters being considered at those meetings. 

30. The Administrative Office makes all arrangements and 
provides each member with a deskbook--a compilation including all 
relevant material on each rule on the agenda. 

31. Congressional staff attendance has been described as 
"not that good." Representatives of the Justice Department have 
attended meetings, and the participation of invitees generally 
has been described as "helpful." 
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staff from the civil rules committee, but oral invitations may 

have been issued. 32 

Circulation of Drafts; Comments; Revision and Adoption 

The Criminal Amendments. with extensive analytical rnater-

ials available, the criminal rules committee made choices and 

changes at its first meeting (February 2-3, 1978) and decided on 

circulation of a preliminary draft. This draft, dated February 

28, 1978, requested comments no later than May 30. The Adminis­

trative Office sent six thousand copies to persons and organi­

zations on the criminal rules committee mailing list in early 

March, but the draft did not appear in the advance sheets until 

much later--Federal Reporter and Federal Supplement on April 24, 

Supreme Court Reporter on May l~ and Federal Rules Decisions on 

May 23. For some members of the bar and the public, then, the 

comment period was in fact closer to thirty days than to the in-

tended ninety days. 

Thirty-four comments were received, with judges, magis­

trates, profeslsors, and public defenders filing the largest num-
33 ber. Preparatory to the advisory committee's July 6-7, 1978 

32. Re:presentatives of the Justice Department, the National 
Commission for Review of Antitrust Laws and Procedures, and the 
American Bar Association Special Committee to Study Discovery 
Abuse did attend the first advisory committee meeting. Two for­
mer congressmen are on the civil rules advisory committee. 

33. Twelve comments were filed by judges or magistrates; 
six by professors; four by public defenders; two by the Justice 
Department (Immigration Service, Legislative and Special Project 
Section); one each by the American Bar Association and the 
Kentucky Bar Association; two by clerks of court; and six by 
practicing lawyers. 

1 I 
. .. ~ . . , 

,.-

u. 

! 
II 

I 

II 
r 

f 
I 
I 
~ 
II 
II 

, , ij < 

-,' 

,~ '0' 

'// ' .. 

17 

meeting, the reporter reviewed all comments and sent each com­

mittee member a summary and analysis, together with the views of 

d 't '1 ' 34 an e ~ or~a comm~ttee, and a revised draft of the proposals 

reflect~ng those views. Be~ause the proposals were for the most 

part corrective (that is, designed to bring rules into conformity 
.--::" . 

with changes in the law)~ and because it believed that all points 

of view had been obtained, the committee decided at the July 6-7 

meeting to approve the rules for submission to the standing com­

mittee.
35 

In these particular circumstances, the criminal rules 

committee was able to adopt a draft within five months of its 

first meeting on the amendments. 

The Civil Amendments. The civil rules committee reviewed 

the American Bar Association draft at its first two meetings 

(December 12-13, 1977 and January 12-13, 1978) and decided to 

circulate for comment (in some cases with modifications) all but 

two of the American Bar Association proposals,36 plus committee 

34. The editorial committee had reviewed the comments at a 
June 19, 1978 meeting. 

35. Report of the· Standing Committee on Ru12S of Practice 
.. and Proced~re to the JUdicial Conference (Sept •. 1978). The re­
porter bel~eved that--in spite of the short comment period--the 
resp~nses equa~ed in both quantity and quality those filed on 
prev~ous occas~ons. 

36. The American Bar Association had sought to control dis­
covery abuses by amending Fed. R. Civ. P. 26(b)(1) to restrict 
discoyery to the "~~sues" presented by the action, and by 
~mend~ng Fed: R. C~v. P. 33(a) to limit to thirty the number of 
~~terrogator~es that may be asked of right. The committee de­
c~ded to propose alternative ways of dealing with discovery prob-
lems. . 
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proposals for revision of a few additional rules. The prelimi­

liminary draft37 was dated March 31, 1978 and requested comments 

by July 1, 1978, so that, like the criminal rules drafty it ap-

peared to allow a ninety-day comment period. As in the case of 

the criminal draft, however, the period was in fact considerably 

shorter. 38 The attorney general and several organizations and 

individuals requested an extension of time and, because of the 

short period originally allowed and the controversial nature of 

some of the proposals, the due date was extended to November 30, 

1978. 39 More than 120 comments were received from individuals 

d b d f . t' 40 an a roa range 0 organlza lons. 

37. 77 F.R.D. 613 (1978). 

38. The draft was sent to west Publishing Company and nine 
other publishers on April 20; it was mailed to some eight thou­
sand persons or organizations on April 21, 1978. It did not ap­
pear in advance sheets of the Supreme Court Reporter, Federal 
Reporter and Federal Supplement until May 15, 1978; it did not 
appear in Federal Rules Decisions until the monthly issue sent 
out by West on May 23, 1978. 

39. R~ports of the Proceedings of the Judicial Conference, 
84-85 (September 1978). 

In his 1978 report to the Judicial Conference, Judge 
Thomsen, chairman of the standing committee, stated that the 
standing committee had considered both the need to speed up the 
rulemaking process and the need to permit adequate time for the 
formulation and submission of proposed changes. The standing 
committee had suggested that advisory committees consider the 
appropriate period of time to be allowed for comment. Id. at 85. 

40. Comments were received from various bar associations, 
practicing lawyers, the Department of Justice, clerks of court, 
the National Shorthand Reporters Association, the NAACP Legal 
Defense and Educational Fund, the General Counsel of the NAACP 
Special Contribution Fund, the Institute for Public Representa­
tion (Georgetown University Law Center), the American Civil 
Liberties Union, various associations of newspaper publishers and 
editors, Legal Aid and Services Associations, the Migrant Legal 
Action Program, and the Public Citizen Litigation Group. 
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In addition, and also apparently because of the controver-

sial nature of the amendments, the committee decided to hold 

hearings. The bar was informed of this by notice dated July 15, 

1978. In order to contain costs, about three tho,{lsand copies of 

the notice of hearings were sent out, using a smaller mailing 

list than that used for the draft rules. 41 

Hearings were held in Washington on October 16 and in Los 

Angeles on October 26. Judge Mansfield, chairman of the Advisory 

Committee on Civil Rules, presided at both hearings. In addition 

to Judge Thomsen (chairman of the standing committee) and a 

reporter, five advisory committee members were present at the 

Washington hearing; three different advisory committee members 

were present at the Los Angeles hearing; one membeL attended both 

hearings. Witnesses in Washington represented a somewhat broader 

cross-section of the bar and the public than those in Los 

Angeles. 42 Because the comment date had been extended until 

41. Notice of the hearings was published in Federal 
Reporter and Federal Supplement advance sheets for July 31, 1978; 
in Federal Rules Decisions advance ~heets for August 1978; in Law 
Week for August 1, 1978; in the Ameri<~an Bar Association -­
WfaShington Letter for August 1, 1978; and in Federal Case News 
for August 4, 1978. (It may have received additional publica­
tion, since it was sent to other publishers.) It was mailed to 
the judicial branch; the House and Senate Judiciary Committees 
and staff counsel; the House and Senr1tl~ Appropr iations Commi t­
tees' subcommittees on the judiciary; Department of Justice; 
state courts; Executive Director and Committee on Procedures of 
the American College of Trial Lawyers r organizations represented 
in the American Bar Association House of Delegates; American Bar 
Association officers; miscellaneous attor~eys on the Administra­
tive Office's list by request; and anyone who commented on the 
preliminary draft of March 1978. 

42. Witnesses at the Washington hearings were: representa­
tives of the American Bar Association; the National Shorthand 
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November 30., 1978, participants could have filed additional 

material subsequent to the hearings, but generally did not do 

43 so .. 

The advisory committee met again in December 1978 and in 

~Tanuary 1979 to review its proposals in light of the public 

comments. (By then, a Federal Judicial Center empirical study, 

analyzing discovery in more than three thousand cases, was also 

aval'lable to the comml'ttee.)44 It d 'd d t 'thd f eCl e 0 Wl raw some 0 

its preliminary draft proposals and to modify others. Because it 

considered these changes important, it circulated a revised pre-

Reporters Association; the NAACP Legal Defense and Educational 
Fund; the National Council of the United States Magistrates; a 
New York admiralty law firm; the bar associations of the cities 
of New York and of Philadelphia; Special Counsel to the National 
Commission for Review of Antitrust Laws and Procedures; two 
clerks of court; a patent attorney; and a private practitioner 
specializing in complex litigation. 

Witnesses in Los Angeles were: representatives of the 
American Bar Association and of the Los Angeles County Bar 
Association; the chairman of the Ninth Circuit JUdicial Con­
ference Ad Hoc Committee on Discovery; two private practitioners; 
and the two directors of an Arizona State University study of 
discovery. 

43. A patent attorney who testified at the Washington 
hearings filed follow-up materials, and a United States magis­
trate who had not participated in the hearings filed a comment on 
an argument made at the Los Angeles hearing. He simultaneously 
filed a critique of the proposed rules, but this would probably 
have been filed without regard to the hearings because it is a 
detailed study delivered as a speech in October 1978. Two 
hearing participants (the National Commission for Review of 
Antitrust Laws and the directors of the Arizona State University 
discovery study) filed reports in October and November, but these 
materials clearly would have been filed even if no hearings had 
been held. 

44. P. Connolly, E. Holleman, & M. Kuhlman, Judicial 
Controls and the Civil Litigative Process: Discovery (Federal 
Judicial Center 1978). 
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liminary draft, dated February 12, 1979, and requested comments 

by May 11, 1979. 45 Both West Company publication and Administra­

tive Office circulation to persons who had commented on the first 

draft provided the full ninety-day review period. 46 

The advisory committee received more than eighty comments on 

the revised preliminary draft. At its May 1979 meeting, the com-

mittee considered the draft in the light of these comments, made 

some changes, and approved a draft for consideration by the 

standing committee at its June 25-26 meeting. 47 

The Appellate Amendments. The appellate advisory committee 

did not immediately circulate the draft presented by its reporter 

at its September 1976 meeting (his fourth draft). There was con-

siderable liaison between the appellate and criminal advisory 

committees and the standing committee before the appellate and 

criminal drafts were published. 48 In addition to substantive 

45. 80. F.R.D. 323 (1979). 

46. Persons who had commented on the March 1978 draft were 
sent copies of the new draft on February 6, 1979; the new draft 
also appeared in Federal Reporter and Federal Supplement advance 
sheets dated February 12, 1979; Supreme Court Reporter advance 
sheets dated February 15, 1979; and Federal Rules Decisions ad­
vance sheets mailed by West on February 28, 1979. The new draft 
was sent to other publishers and to the full civil rules mailing 
list on February 21, 1979. 

, 
47. A total of about eighteen months thus elapsed between 

the advisory committee's first meeting considering the American 
Bar Association draft and approval of a committee draft for 
transmission to the standing committee. 

48. On the basis of Administrative Office files, it appears 
that the particular concern was a draft then being considered for 
a proposed Fed. R. Crim. P. 35.1 (appellate review of sentences) 
and its relationship to the appellate rules. 
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issues, there were problems in coordinating the comment period 

and advisory committee meeting dates with the fixed schedule of 

the Judicial Conference. 49 The preliminary draft was published 
~ 

in April 1977 (dated March 3l y 1977) and comments were requested 

by November 15, 1977. Those on the appellate rule mailing list 

had 
, th 50 a comment period of about SlX mon s. 

Twenty-seven comments were filed. 5l The reporter prepared a 

critical summary of the comments for the December 1977 meeting of 

the advisory committee, at which the committee approved the 

draft. 52 

Advisory Committee Notes and Other Documents 

Procedures concerning documents are common to all advisory 

49. The standing committee initially proposed t~at the, 
draft be published on a schedule s~ort enough to,p~rmlt consld­
eration at the September 1977 meetlng of the Judlclal Conferenc7· 
This would have permitted submission to the Court and Congress,ln 
accordance with the customary time table. (See text accompanYlng 
note 7 supra.) However, the adv~sory com~ittee believed that, 
publication could not be accompllshed untll May, and that a SlX­
month comment period was necessary. It therefore planned to meet 
in December 1977 to report to the standing committee in January, 
so that the standing committee could report to the March 1978 
Judicial Conference meeting. 

50. The rules were mailed around May 23, 1977 but, due to 
oversight, there was no notice by publication. 

51. Those filing were the District Court ~lerks' Committee; 
the Appellate Section of the Department of Justlce; ~he State Bar 
of California; the Federal Public Defenders of Sa~ Dlego; t~e 
American Bar Association Section of Criminal Justlce~ t~e,Flfth 
Circuit council (with respect to rule 34 only); and lndlvldual 
judges, clerks, circuit executives, attorneys, and professors. 

52. Contrary to the committee's original plan, the draft 
was not considered by the standing committee until its July 1978 
meeting. 
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committees. Filed comments are kept at the Administrative 

Office, where they are available to persons with a legitimate 

purpose in seeing them. As previously noted, minutes of meetings 

are not available; nor have reporter's notes, memoranda, or 

drafts been ~ade public. 53 

Drafts published by the advisory committees are accompani/,!..'d 

by official "Notes," explaining the purposes of the proposed 

rules or amendments. Notes may spell out criticisms of the old 

rule, explain how the proposed rule could be used, point out what 

it does not do, or outline alternatives that were considered. 

Notes range from one sentence stating that an amendment is 

"clarifying" to long scholarly analyses of case law developments 

requiring or supporting the proposed changes. They contain no 

indication of any differences of opinion on the committees; all 

committee decisions appear to be unanimous. 

As illustrated by the civil rule amendments promulgated on 

April 29, 1980, the notes contain no specific information about 

proposals that are revised or rejected in the course of a draft's 

development. Although the notes accompanying the preliminary 

draft explain in some detail the committee's action in rejecting 

or modifying American Bar Association proposals, there are unex-

plained material differences between the preliminary and the re-

o d 1" d f 54 1 h ' Vlse pre lmlnary ra ts. For examp e, t e prellminary draft 

53. See p. 27 infra, concerning the standing committee's 
,newly granted authority to release documents. 

54. Preliminary Draft of Proposed Amendments, dated March 
1978; Revised Preliminary Draft, dated February 1979. 
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would have amended existing rule 26(b) (1) to eliminate some 

language defining the scope of discovery; the advisory notes 

explained why this amendment was being proposed instead of the 

"issu'e" suggestion of the American Bar Association. The pre­

liminary draft would also have amended rule 33(a) to permit a 

district court to limit the number of interrogatories a party 

could use; the accompanying advisory note explained why this 

provision--rather than the numerical limit suggested by the 

American Bar Association--was adopted. The revised preliminary 

draft omits any revision of either rule 26(b) (1) or rule 33(a) 

and makes material changes in the preliminary draft's proposal 

for a discovery conference (rule 26(f)). Although the advisory 

1 t ' 55 committee note on rule 26(f) offers a general exp ana ~on, 

there is no note concerned with the specific omissions. Because 

withdrawals or modifications throughout the revised draft are 

left unexplained, it is difficult to infer, even in general, why 

they were made. 56 

Until the adoption of these particular rules, changes of 

55. The advisory committee note states that the committee 
had considered a number of proposals to eliminate abuse, in­
cluding changes in Ped. R. Ci~. P. 26(b~(1) and 33(a)., It then 
expresses the committee's bel~ef that d~scovery abuse ~s not s~ 
general as to require "such basic ch~n~es" in the rules govern~ng 
all cases, and cites the Federal Jud~c~al Center study (note 44 
supra) as tending to support this belief. 

56. Some information as to why the original proposals were 
changed may have been given orally. to. representative? of the J~S­
tice Department, the National Comm~ss~on for the Rev~ew of Ant~­
trust Laws and Procedures, and the American Bar Association, who 
attended the advisory committee meeting in December 1977. (These 
representatives did not attend the January 1978 meeting.) 

~---------------'-----~-------
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this typ~ were explained orally to the standing committee by the 

chairman and the reporter of an advisory committee. With these 

rules, the civil rule advisory committee introduced a new proce-

dure--preparation of a "gap" report, which explains changes and 

is intended to accompany the draft throughout the remainder of 

the process, that is, from transmission to the standing committee 

through submission to Congress. 

The Standing Committee 

The function of the standing committee is to coordinate the 

work of advisory committees, to suggest matters for committee 

study, to consider committee proposals (and transmit them to the 

Conference when approved), and to make general recommendations to 

57 the Conference with respect to practice and procedure. 

The current standing committee has eight members including 

one circuit judge, two district judges (including the chairman), 

two law professors, and three practicing attorneys. The chair-

man's experience with the civil rules committee goes back to 

1960. Both law professors have previously served as reporters to 

d ' 't.... 58 a v~sory comm~ ~ees. 

57. Annual Report of the Proceedings of the Judicial Con­
ference of the United States 7 (1958). 

58. Professor Remington has experience as a member of the 
criminal rules committee dating back to 1960, and served as re­
porter from 1966 through 1974. Professor Ward served as reporter 
to the appellate rules committee from 1961 to 1968, as reporter 
to the standing committee from 1968 to 1971, and as reporter to 
the civil rules committee from 1971 until his appointment to the 
standing committee in May 1978. 
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Members are appointed by the chief justice. with one excep­

tion, current appointments are for three- or four-year terms. 

Geographical distribution has been given considerable attention. 

The standing committee meets for one or two days at least 

twice a year, about six weeks before Judicial Conference 

meetings. It schedules additional meetings as its work requires. 

Although the standing committee does not engage in major 

rewriting of rules, it does review proposed rules individually, 

looking closely at both policy questions and details. It may 

consider rules in several areas at a single meeting: for ex­

ample, at its July 1978 meeting, both the criminal and appellate 

rules were on its agenda. The standing committee made "several 

changes" in the criminal rules before transmitting them to the 

Judicial Conference. 59 It also made "technical and clarifying 

changes" in the appellate rules.
60 

In the case of the civil 

rules, the committee at its June 1979 meeting adopted the 

advisory committee's draft after excluding one rule deemed to be 

unnecessary and making "technical and clarifying changes.
1I61 

59. Report 9f the Standing Committee on Rules of Practice 
and Procedure to the Judicial Conference 3 (Sept. 1978). 

60. Id. at 2. 

61. The advisory committee's proposed Fed. R. Civ. P. 37(h) 
specifically provided for discretionary additional sanctions in 
cases where federal government officers or attorneys fail to co­
operate in discovery. Rather than place such a provision in a 
rule, the standing committee added a paragraph to the notes, 
pointing out that the court has these remedies available. Report 
of the Standing Committee on Rules of Practice and Procedure to 
the Judicial Conference 2-3 (Sept. 1979). 
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The standing committee also maintains important liaison 

through attendance by its chairman, or by another member, at 

advisory committee meetings. As previously noted, the chairman 

and the reporter of an advisory committee normally present pro­

posed drafts to standing committee meetings. Beyond this, the 

standing committee engages in informal liaison with other com­

mittees coordinating work in different but overlapping areas. 62 

Drafts submitted by the standing committee to the Judicial 

Conference have not been generally available to the public. The 

standing committee took a step to change this at its February 

1980 meeting, when it recommended that the Conference authorize 

it to make available to the public, on request, any document 

submitted to it by an advisory committee and any recommendations 

submitted by it to the Conference. The Conference granted the 

committee this authority at its March 1980 meeting. 

Earlier, at its June 1979 meeting, the committee considered 

requiring the issuance of "gap" or transmittal reports by all 

advisory committees. 63 As described in the agenda, the "gap" 

62. The standing committee had the views of three commit­
tees availabl: ~n making a decision on proposed Fed. R. Crim. P. 
35.1: the cr1m1nal rUles committee, the committee on court 
administration (which had advised the criminal rules committee 
over a five-ye~r period), and the appellate rules committee. The 
a~pellate commIttee prepared a special report, and representa­
t1ves of both the appellate and criminal rules committees 
appeared at a standing committee meeting to present their views. 

63. 'l?he agenda for the June 1979 meeting also included the 
problem ,of dealing with public criticism of the closed nature of 
rulemak1n~ procedures and the ti~e required for rule revision. 
The stand1ng committee has commif.:ted i tsel f to examine: the 
openness of the process; a requirement of public hearings on all 
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report would include not only a discussion of amendments con-

sidered and rejected, but also a statement of the extent of 

public access to proposed amendments, a summary of comments 

received, information about public hearings, and other matters 

that the advisory committee considers appropriate. 

The standing committee has long been concerned with im-

proving the rulemaking process. In July 1977, its chairman was 

authorized to discuss with the chief justice the appointment of a 

reporter to the standing committee to help study reform propos-

also At the same time, the chairman appointed an ad hoc commit­

tee to draft procedures for the standing committee and the vari-

ous advisory committees. In February 1980, the committee again 

discussed the desirability of appointing a standing committee 

reporter who would take responsibility for developing a statement 

of its internal procedures; a committee member agreed to prepare 

a statement of the procedures followed in drafting and presenting 

the most recent proposed changes in the civil rules.
64 

Review of proposed rules by the standing committee added 

very little time to the processing of the civil and criminal 

proposed amendments; special studies by the Federal JUdicial 
Center with respect to particular problems in the operation of 
the rules; and the relationship between local and federal rules. 
It has requested its secretary to prepare a statement setting 
forth the procedures now followed by standing and advisory com­
mittees. The entire matter will be reviewed at an early date and 
a report made to the Judicial Conference. Report of the Standing 
Committee on Rules of Practice and Procedure to the Judicial 
Conference 9-10 (Sept. 1979). 

64~ Report of the Standing Committee on Rules of Practice 
and Procedure to the JUdicial Conferl~nce 3-4 (March 1980). 
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rules here in question. In the case of the appellate rules, how­

ever, there was a delay of about seven months between approval of 

the rules by the advisory committee and approval at the standing 

committee meeting scheduled prior to the September Judicial Con-

t
. 65 

ference mee ~ng. 

The Judicial Conference 

The Conference is composed of twenty-five judges: the chief 

justice (chairman); the chief judges of the eleven courts of ap­

peals, the Court of Claims, and the Court of Customs and Patent 

Appeals; and eleven district judges elected for three-year terms 

by the circuit and district judges in each circuit. As many as 

one-third of the district judges may change each year.66 

As previously noted, the Conference meets twice a year--

generally in March and September. In the past, meetings have 

usually been for two days; they are now scheduled to start on 

Wednesdays, so that a third day is available if required. 

Because of its heavy administrative responsibilities, the Con­

ference has a limited amount of time for consideration of pro­

cedural rules at its meetings. Before the meetings, members 

normally have at least thirty days to study the drafts, because 

the Conference requires this period of advance submission by the 

65. See the time chart in the appendix infra. 

66. The statute provided that, in the year following enact­
ment, some circuits should elect district judges for one year, 
some for two, and some for three years. Act of Aug. 28, 1957, 
Pub. L. No. 85-202, 71 Stat. 476. 
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standing committee. The criminal, civil, and appellate rules we 

are here concerned with were approved by the Conference for sub­

mission to the Supreme Court in the same form in which they were 

transmitted to it. This has been the general pattern in recent 

years, although the Conference may, of course, reject the rules 

or require furfher work or revision. 67 

Because transcripts of Conference meetings are not avail­

able, the exact nature of review cannot be determined from 

documents. It seems likely, and in keeping with its overall 

function, that Conference review tends to focus on policy 

questions. 68 It may be inferred from its reports that the 

Conference also determines whether adequate consideration has 

been given to the proposed rules at lower levels. Individual 

members may, of course, give special attention to areas of par­

ticular interest. 

Draft rules approved by the Conference are transmitted to 

the Court by the Administrative Office, and tbe transmittal 

letter contains excerpts from the standing committee's report. 

As previously noted, a new type of "gap" report accompanied the 

civil rule amendments submitted to the Court in September 1979. 

67. In September 1975, for example, the Conference sent 
back to committee the draft of proposed Fed. R. Crim. P. 35.1 
(review of sentences in criminal cases), with directions that it 
be recirculated for further comments. 

68. We know, for example, that the Cont'erence decid,ed (on 
recommendation of the civil rules committee) that revision of 
Fed. R. Civ. P. 23{b) (3) (class action) should be by legislative 
enactment rather than by rulemaking. Report of the Proceedings 
of the Judicial Conference 33 (March 1978). 
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The Supreme Court 

Supreme Court deliberations are private, and it is not known 

whether the Court currently assigns responsibility for rule re­

view to a particular J'ustice or to a committee of justices as is 

done in some state courts. B f 195 e ore 6, when responsibility was 

given to the JUdicial Conference, the C ourt directly supervised 

rulemaking by advisory committees and even adopted some criminal 

rule amendments on its own l.'nl'tl'atl've 'th Wl out any recommenda-

tion. 69 
Between 1938 and 1955, there were several instances in 

which the Court rejected or required modification of rules; 70 but 

its acceptance and transmission to Congress of the criminal, 

appellate, and civil rules without modification is typical of 

recent practice. 71 

Current enabling acts require the Court to transmit promul­

gated rules to Congress at or after the beginning of a regular 

session but not later than May 1. Th ' e Judlcial Conference sub-

69., See Clark, The Role of the SuprE~me Court in .federal 
Rule-Maklng, 46 J. Am. Jud. Socly 250 (1963). 

70. One example was the work product rule proposed in 1946. 
The Court preferred to handle this by decision. Hickman V. 
Taylor, 329 U.S. 495 (1947). The doctrine there enunciated was 
later in~orporated in a rule. J. Weinstein, Reform of Court 
Rule-Makl.ng Procedures 100 (1977). 

71. In March 1971, the Court did return draft evidence 
rules to the Con~e7ence and the entire process of circulation, 
c~mment, and r~V1S1.0n by the advisory and standing committees was 
r peate~. 51 ~.R.D. 315 (1971). According to Judge Weinstein 
~he advl.sory committe7 believe~ ~hat the rules were returned ' 
e~a~lse of pro?lems,wlth a defl.nltion related to lawyer-client 

prlVl.ege. Welnsteln, supra note 70. 

,. .. ,. 
" 

, 



32 

mission date always ensures that the Court will have a minimum of 

six months to consider promulgation. 

Congress 

When Congress receives rules, it refers them to the appro-

priate committees for consideration. Congress may permit rules 

to take effect by inaction--a procedure that it followed until 

1973. If Congress wishes to avoid automatic effectiveness under 

the general enabling act, it must act within the current statu­

tory time limit of ninety days.72 On several occasions in recent 

years, Congress has found this time period too short and has 

given itself more time for study by passing a statute to defer 

effectiveness for a specified or indefinite period. 73 In the 

case of amendments to the evidence rules, Congress has by statute 

given itself a 180-day period. The Senate bill to amend the 

, , 1 d 74 Id h d t d th 180 d 'd h'l th crlmlna co e wou ave a op e e - ay perlo , w 1 e e 

House version7~ would have retained the ninety-day provision. 

72. The ninety-day limitation did not come into effect 
until 1950. Act of May 10, 1950, ch. 174, 64 Stat. 158. The 
Court may set an effective date that gives Congress a longer 
review period. 

73. In 1973, Congress deferred effectiveness of the trans­
mitted evidence rules until approval. Pub. L. No. 93-12, 87 
Stat. 9. In 1974, it used the severance technique to defer some 
criminal rule amendJ.1ents for one year until August 1, 1975. Pub. 
L. No. 93-361, 88 Stat. 397. In 1976, it deferred habeas corpus 
amendments until August 1, 1977, or until prior approval. Pub. 
L. No. 94-349, 90 Stat. 822. 

74. S. 1722, 96th Cong., 1st Sess. (1979). 

75. H.R. 6915, 96th Cong., 2d Sess. (1980). 
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Congress may defer all or part of the promulgated rules, and 

after deferral, it may approve, amend, or reject them. 76 Or it 

may enact its own rules, including any portions of the submitted 

rules that it chooses. Theoretically, it could also postpone any 

action indefinitely. 

Congress permitted the transmitted appellate rules to go 

into effect on August 1, 1979, ninety days after they were re-

ported. When the criminal rules reached it at the same time, 

Congress was engaged in major revision of the entire criminal 

code. It passed a statute77 to defer effectiveness of those 

promulgated provisions that it regarded as controversial or so 

related to the code that prior passage might result in confusion. 

Remaining provisions went into effect after ninety days.78 

There are no indications that Congress at this time plans to 

make major substantive revisions in the deferred rules. However, 

76. When Congress did act on the portion of the criminal 
rule amendments deferred in 1974, it made substantial changes 
relating to sensitive subjects such as pretrial discovery and 
negotiated pleas. Federal Rules of Criminal Procedure Amendments 
Act of 1975, Pub. L. No. 94-64,§ 3(1) to (II), (13) to (35), 89 
Stat. 370-76" (1975). Study, hearings, and revision brought the 
time from first circulation of advisory committee drafts to en­
actment to a total of five years, seven months. 

Congress moved much more rapidly in the habeas corpus area. 
The preliminary draft was circulated in January 1973, approved 
for transmittal to the Supreme Court in September 1975, and re­
ported to Congress on April 26, 1976. Congress enacted a defet­
ral statute, held hearings on two days, and enacted rules on 
September 28, 1976, toward the close of a session. Pub. L. No. 
94-426, 90 Stat. 1334 (1976). 

7 7 • Pu b • L • No. 96 - 4 2 , 9 3 S tat. 32 6 (1979). 

78. The deferred group included Fed. R. Crim. P. 
11(e)(6)--a rule dealing with admissibility of s£atements made 
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in introducing the bill delaying effectiveness, members of both 

houses noted that Congress had found it necessary to postpone 

effective dates on four occasions in recent years. The Senate 

presentation referred to a need for Congress to "reexamine the 

whole issue of Federal judicial rulemaking.
n79 

during plea negotiations~ Fed. R. Crim. P. 26.~~-a rule (re­
quested by the Justice Department) to make avallable to the 
government the disclosure procedures that the Jencks Act makes 
available to defendants; Fed. R. Crim. P. 44(c)-~a rule dealing 
with assignment of counsel where several defendants are repre­
sented by one attorney~ and Fed. R. Crim. P. 32.1 and 32(f)-­
rules dealing with modification or revocation of probation. 

79. 125 Congo Rec. S.10,460 (daily ed. July 24,1979). 
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III. CRITICISMS AND PROPOSALS FOR CHANGE 

As noted in the preceding chapter, the standing committee 

has long been concerned with improving the rulemaking process. 

The purpose of this chapter is to present the problems, criti-

cisms, and proposals for reform of the process that have been 

advanced since the federal rules were promulgated, with particu-

lar attention to recent years. The presentation is intended to 

aid the standing committee and others in their continuing review 

by ensuring that all views of the rulemaking process receive 

attention and appropriate consideration. 

Any catalog of criticism carries the risk of unwarranted 

negativism. That risk is justified, however, by the desire to 

ensure that all views of even potential merit are brought to the 

attention of policy makers. In reviewing this chapter's summary 

of critical literature and suggestions, several balancing obser-

vations should be kept in mind. 

First, the emulation of the federal rules by the vast major­

ity of independent court systems throughout the United States 

offers eloquent testimony to their fundamental success in achiev-

lng fair and effective procedure. 

Second, the fundamental suggestions for change by reallo-

cating authority among Congress, the Supreme Court, the JUdicial 

Conference and its committees, and some new rulemaking body arise 
" 

primarily from long-standing arguments about the proper role of 
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the judicial and legislative branches in rulemaking. Although 

some suggestions and comments reflect concern that the pressures 

of other responsibilities may limit consideration at some levels 

of the review process, most imply little or no criticism of the 

way in which rule makers have discharged their responsibility or 

of the way the rules have operated to regulate practice and pro­

cedure. 

Third, the remaining proposals for change, for the most 

part, constitute relatively minor adjustments in the overall 

process. The suggestions tend to focus on such matters as how to 

expedite the process while giving adequate time for review, how 

to enlarge participation, and how to ease the burden on rule 

makers while maintaining the quality of review and experience 

brought to bear. If there are fundamental flaws in the perfor­

mance of rule makers under the present system, they are not 

reflected in any consensus for major overhaul even among the 

critics whose views are summarized here. 

Finally, it should be recognized that many of the suggested 

changes are already under consideration by the committees of the 

Judicial Conference, and responsive steps have already been taken 

on some points. 

The following review of criticism and proposals, then, is 

offered in the context of these balancing observations. 

The nature of the rulemaking process has been analyzed in 

detail, particularly at several critical periods in its develop-
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t d 
,80 

men an exerClse. The literature deals with several issues: 

the source and location of the power, the question of who can 

best exercise the power, and the nature of the process itself. 

Theories of the source of rulemaking power and the character of 

the process are of interest here insofar as they provide per­

spective on current criticisms and proposals for change. 

For a decade or more before the 1934 enabling act was 

passed, judicial and legislative roles in rulemaking were sub­

jects of particular controversy. Legislative codes of procedure, 

although initially achieving needed reforms, had become increas­

ingly rigid and concerned with detail. Ambiguities of the Con­

formity Act8l made the rules applied in federal courts uncertain 

and variable from state to state. The Supreme Court lacked au­

thority to enact rules for actions at law, and efforts to restore 

its power were consistently frustrated by Congress, which was in-

80. See Weinstein, supra note 70; Clinton, supra note 26. 
See also Pound, The Rule-Making Power of the Courts, 12 A.B.A.J. 
599 (1926); Wigmore, All Legislative Rules for Judiciary Proce­
dure are Void Constitutionally, 23 Ill. L. Rev. 276 (1928); 
Sunderland, Character and Extent of the Rule-Making Power Granted 
U.S. Supreme Court and Methods of Effective Exercise, 21 A.B.A.J. 
404 (1935); Clark, Power of the Supreme Court to Make Rules of 
Appellate Prdc<:dures, 49 Harv. L. Rev. 1303 (1936); Levin & 
Amsterdam, Legislative Control over Judicial Rulemaking: A 
Problem in Constitutional Revision, 107 U. Pa. L. Rev. 106 
(1958); Wright, Procedural Reform: its Limitations and its 
Future 1 Ga. L. Rev. 563 (1967); Separation of Powers and the 
Federal Rules of Evidence, 26 Hastings L.J. 1059 (1975). For 
discussions of rulemaking in state courts, see C. Grau, Judicial 
Rulemaking: Administration, Access, and Accountability (American 
Judicature Society 1978) and JUdicial Rulemaking in the State 
Courts (American Judicature Society 1978). 

81. Act of June 1, 1872, ch. 255, 17 Stat. 196. 
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fluenced by a committee chairman who regarded rulemaking as a 

legislative and nondelegable function. 82 

Against this background, Wigmore made the most extreme argu-

ment for exclusive judicial authority: that the Constitution 

gives courts general judicial power, including power to control 

their own procedures, and that--with some limited exceptions-­

legislative rulemaking is therefore unconstitutional. 83 Dean 

Pound questioned whether Wigmore's constitutional argument was 

tenable (coming, as it did, after some seventy-five years of 

legislative enactment of codes) and insisted, instead, that rule-

making is an inherent judicial function that the Supreme Court, 

through lack of use, had abdicated to Congress, but that Congress 

could delegate back to the court. 84 

Passage of the 1934 enabling act made possible the achieve-

ment of the major goals desired by Wigmore, Pound, and other re-

formers: adoption of uniform federal rules and completion of the 

union of law and equity through Court-promulgated rules; but the-

ories of exclusive judicial power were not accepted with respect 

t t ' 11k' 85 h h 1 ~ h o na lona ru ema lng. On t e contrary, t e anguage of t e 

82. Walsh, Rule-Making Power on the Law Side of Federal 
Practice, 6 Ore. L. Rev. 1 (1926), reprinted in 13 A.B.A.J. 87 
(1927) • 

83. Wigmore, supra note 80. 

84. Pound, supra note 80. 

85. The theory won acceptance in some of the states, and in 
New Jersey the rulemaking power was treated as not subject to 
legislative control as late as 1955. Judge Weinstein points out 
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enabling act reflected the dominant view that the power belongs 

to Congress. 

It is now generally agreed that the power to make rules for 

lower federal courts86 has been delegated to the Supreme Court by 

Congress, and that Congress may withdraw or modify that power. 

The Court itself 

its own power as 

recognizes congressional authority, refers to 

delegated,87 and expressly promulgates rules 

under the authority of specific enabling statutes. It does not 

follow that the Court has no inherent (although to date unas-

serted) power to make general rules indispensable to the exercise 

of its judicial power. The question is largely theoretical for 

most purposes. As Judge Weinstein has made clear, the develop­

ment of American rulemaking demonstrates less concern with ideol­

ogy than with pragmatic accommodation to the realities of concur-

. 'd' t' 88 rent Jurls lC lone 

Most recent analyses are less concerned with the source, or 

even the location, of the power than with the nature of the pro­

cess itself. Recent critics have tended to agree that when 

judges are sitting to adopt rules (or make other decisions beyond 

that the theory has now been modified even in that state. 
Weinstein, supra note 70, at 77. 

86. This report is not concerned with the power of the 
Supreme Court (and all federal courts) to make rules for the 
conduct of their own business under 28 U.S.C. § 2071 (1976). 

87. Sibbach v. Wilson & Co., 312 U.S. 1,9-10 (1941); Hanna 
v • plum e r, 3 80 U. S. 4 60 , 4 7 2 ( 1 964 ) • 

88. Weinstein, supra note 70, at 21-87. 
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a case in controversy), they are acting in a legislative or ad­

ministrative, rather than a judicial, capacity.89 

Emphasizing the legislative aspects of rulemaking, many ob-

servers find the process inadequate in that it fails to meet 

standards either followed by Congress in enacting statutes or 

imposed by Congress on administrative agencies for the promulga-

tion of regulations. Legislative values of openness, repre-

sentativeness, and participation are stressed, and solutions to 

perceived problems are sometimes sought in terms of more congres-

sional input, or even creation of special legislative-type rule­

making bodies within the judicial branch. 

Classification of the various criticisms of the rulemaking 

process results in inevitable overlapping and is, to- some degree, 

unsatisfactory. For discussion purposes, however, we have 

grouped the criticisms into three rather arbitrary categories: 

those that deal primarily with the process itself, accepting the 

existing structure as given; those primarily concerned with the 

structure; and those concerned with the subject matter and con-

tent of promulgated rules--primarily criticisms relating to the 

judicial-legislative relationship. 

89. The Supreme Court has found that the action of the 
Virginia Supreme Court and its chief justice in propounding a bar 
code is not an act of adjudication but an act performed in their 
legislative capacity, for which they are entitled to legislative 
immunity. Supreme Court of Virginia v. Consumers Union of the 
united States, No. 79-198, 48 U.S.L.W. 4620, June 3, 1980. 
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The Process 

Lack of Openness 

The present process is criticized as "closed" or "private." 

This complaint holds that the public does not know what the gen­

eral rulemaking procedures are and lacks sufficient information 

at all steps in the process, from early advisory committee delib­

erations through promulgation. Resultant lack of participation, 

it is alleged, means that the process does not receive sufficient 

public input. Therefore, the process does not recognize and deal 

with problems and interest groups at 1 an ear y stage--a weakness 

that leads to lack of support by the bar ana~ lack of acceptance 

by Congress. Some criticism goes further to assert that lack of 

openness adversely affects the quality of rules 90 or is a factor 

in the failure of the process to meet "the expectations of our 

constitutional traditions."9l 

Publication of Rulemaking Procedures. The general rule­

making procedures of the Conference and its committees have never 

been published. There is a 1961 descriptive article by Judge 

M . 92 
ar~s, but current procedures are in some respects different 

from those he foresaw, and there is nowhere any detailed sys-

90. 125 Congo Rec. H62, 71 (daily ed. Jan. 15, 1979) 
(remarks of Representative Holtzman on H.R. 480 and H.R. 481). 

91. Lesnick, The Federal Rule Making Process: A Time for 
Reexamination, 61 A.B.A.J. 579, 582 (1975). 

92. Maris, supra note 6. 
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tematic formu1ation. 93 Professor Lesnick contends that formu1a-

tion and publication of Conference procedures would make partici-

pation by interested persons easier and would require Conference 

consideration of the degree to which its procedures ensure the 

broad input intended by original proponents of Conference ru1e­

making. 94 Other students of the system support publication, and 

several states have published procedures. 95 H.R. 480 and H.R. 

481, introduced in the first session of the Ninety-sixth Congress 

by Representative Holtzman, would have required publication of 

Conference ru1emaking procedures in the Federal Register. The 

bills would also have required the submission of rU1emaking pro-

cedures to "any appropriate private publishers of regularly 

issued materials published for the legal community, for inclusion 

in those materials." 

Notice of Ru1emaking. The first public notice that changes 

are being considered is the publication and circulation of a pre­

liminary draft of proposed rules. The drafts are tentative, sub-

ject to change by the advisory committee, and in no way endorsed 

93. Some procedures are, in fact, unknown even to persons 
generally familiar with ru1emaking. It does not seem to be gen­
erally known, for example, that advisory committees receive com­
ments and complaints at all times, not only when drafts are in 
circulation. 

94. Lesnick, supra note 91. See also Weinstein, supra note 
70, at 106. 

The Commission on Revision of the Federal Court Appellate 
System recommended publication of internal court procedures. 
Structure and Internal Procedures: Recommendations for Change 44 
(1975). 

95. C. Grau, supra note 80. 
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by the Conference. They have, however, already been considered 

at one or more advisory committee meetings and have probably been 

through one or more revisions. 

th t notl'ce be given before the ad­Several critics propose a 

visory committee adopts a draft. Representative Holtzman's bills 

l ' t' nl' nety days before any advisory would have required pub lC no lce 

gl'Vl'ng "formal consideration •.. to a pro­committee meeting 

posed rule." The notice would have included "a list of issues 

that the proposal raises and arry copy of the proposal, if such 

copy is then avai1ab1e.,,96 This provision could be interpreted 

to require publication of a reporter's draft, although a re-

rules are not "urcposed" in the sense used by the porter's draft J::' 

committee. 

Some critics'wou1d, in appropriate cases, move notice back 

, h problem is first identi-
an additional step, to the tlme w en a 

fied. This notice would presumably be similar to the Advance 

Notice of Proposed Ru1emaking that administrative agencies use to 

obtain views on whether any action should be taken, as well as on 

the merits of various possible actions. 

has al so been criticized on the grounds The present system 

, d not reach a sufficiently wide that notice--when it is glven-- oes 

segment of the bar and the public. Professor Lesnick has cited 

the evidence rules as an illustration of the inadequacy of notice 

given through publication in west Company advance sheets and dis-

H.R. 480, 96th Cong., 1st Sess. § 2074(b) (1979); H.R. 
481, ~~th Cong., 1st Sess. § 2074(b) (1979). 
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tribution to Administrative Office mailing lists.
97 The Admin-

istrative Office, in fact, mails proposed rules to several addi-

tional publishers, requesting that they make them available to 

their subscribers; but it is not clear to what extent these pub­

lishers actually print the draft rules. 98 

Representative Holtzman and several other critics have pro-

posed publication in the Federal Register, as well as appropriate 

West Company publications. 99 Publication in the Congressional 

Record has also been suggested, in order to get congressional in-

put at an early stage. 

The mailing lists have been the subject of some criticism. 

In 1974, Professor Lesnick noted that they were not available to 

the public,lOO and in 1975, he complained that the lists were 

limited to bar associations and public officials. lOl Earlier, in 

1973, the Washington Council of Lawyers had complained that the 

97. Lesnick, supra note 91, at 580. 

98. West Publishing Company publishes all proposed rules as 
a matter of courtesy, and Matthew Bender regularly publishes pro­
posed bankruptcy rules. 

99. Congress authorized the Federal Register to publish 
notices from the judicial branch. Act of Oct. 28, 1978, Pub. L. 
No. 95-539, 92 Stat. 2040. Previously, the Federal Register's 
authority had been limited to notices of the executive branch and 
independent agencies. 

100. Proposed Amendments to Federal Rules of Criminal Pro­
cedure: Hearings Before the Subcomm. on Criminal Justice of the 
House Comm. on the Judiciary, 93d Cong., 2d Sess., 199 (1974) 
Thereinafter cited as Hearings on Proposed Amendments to Federal 
Rules of Criminal Procedure] (testimony and statement of Howard 
Lesnick) • 

101. Lesnick, supra note 91. 
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lists were limited to lawyers (a matter of particular concern 

with respect to privilege questions) and had pointed to an ab-

sence of comments from civil liberties lawyers, public defenders, 

and lawyers for dissidents, poverty groups, and minorities. l02 

The current civil rules mailing list is basically a list of 

judges, lawyers, ofticials, professional associations, law li-

braries, and professors, although it does include the American 

Civil Liberties Union. l03 Filed comments on the discovery amend-

ments submitted to the Court on September 25, 1979, however, dem-

onstrated that certain issues elicit responses from a wide range 

f . t' 104 o organ2za lons. 

The current criminal rules mailing list includes, in addi-

tion to the usual officials and bar associations, the American 

Civil Liberties Union, the National Association of Criminal 

Defense Lawyers, the National Legal Aid and Defender Association, 

102. Proposed Rules of Evidence: Hearings Before the 
Special Subcomm. on Reform of Federal Criminal Laws of the House 
Comm. on the Judiciary, 93d Cong., 1st Sess., 160-61, 176-77 
(1973) [hereinafter cited as Hearings on Proposed Rules of 
Evidence] (t~stimony and statement of Charles Halpern). Mr. 
Halpern suggested that the committee might have overcQme its 
unrepresentative character had it actively sought comments from 
groups such as the NAACP's Legal Defense and Educational Fund, 
the National Bar Association, the National Lawyers Guild, and the 
Office of Equal Opportunity's Legal Services Programs. Id. at 
179. 

103. It includes the National Bar Association, a black pro­
fessional organization the absence of which Mr. Halpern criti­
cized. 

104. See note 40 supra. 
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and Texas Criminal Defense Lawyers. l05 The appellate rule list 

includes almost all of the criminal list. 

Some critics continue to support an active effort to obtain 

comments from a wider range of persons and organizations, speci­

fically including lay groups that might be affected by rule 

changes. The Holtzman bills would have directed the Conference, 

first, to seek comment from "a wide variety of persons and orga­

nizations that may be affected by the adoption of the proposal~" 

and second, to provide notice--to the extent practicable--to "or­

ganizations representing those segments of the legal community 

that are concerned (or have in the past indicated a concern) with 

matters the proposal affects, and to an appropriate committee of 

each House of congress."106 Dean C~amton suggests using The 

Third Branch, the newsletter of the Federal Judicial Center and 

the Administrative Office, as well as an information officer to 

keep the public informed of any work in progress on the rules. 

Judge Weinstein acknowledges the difficulty in interesting law­

yers in rules before they are adopted, and Professor Hazard sug­

gests that the reason may be that the public and most members of 

105. In 1973, the National Association of.Crim~nal Defense 
Lawyers complained of lack of notice in connectlon wlth habeas 
corpus rules and Reporter LaFave stated that "the mailing list is 
perhaps not as complete as it ought to be." Hab~a~ Corpus:. 
Hearings on H.R. 15319 Before the Subcomm. on Crlmlnal Justlce of 
the House Comma on the Judiciary, 94th Cong., 2d Sessa 19,103 
(1~?6) [hereinafter cited as Hearings on H.R. 15319]. 

106. H.R. 480, 96th Cong., 1st Sessa §2074(c) (1979)~ H.R. 
481, 96th Cong., 1st Sessa § 2074(c) (1979). 
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the bar in fact have little to say about procedural rules. 

Meetings. Considerable criticism is directed to the fact 

that all meetings in the rulemaking process are closed to public 

observation. Apart, from the democratic value of openness per se, 

it is said that open meetings would generate confidence in the 

process and result in better acceptance of the rules, because the 

public would be informed of the reasoning behind them. Propo­

nents of open meetings believe that, because of the relatively 

noncontroversial nature of most rules, few people would attend, 

there would be little adverse effect on discussion, and addi­

tional administrative expenses would be minimal. 

Other students of the process oppose open meetings, at least 

in the initial stages of rule drafting and development. They be-

lieve that the presence of any observers would inhibit free, 

spontaneous discussion, exploration of positions, and the devel-

opment of good working relationships within the committee. They 

are particularly concerned about observation by representatives 

of the specialized media, with all of the risks of inaccurate or 

out-of-context reporting. While some of these objections to 

openness are particularly applicable to early advisory committee 

meetings, some are relevant, to a lesser degree, to later advi-

sory committee meetings where comments and revisions in response 

to a preliminary draft are considered. Standing committee and 

107. Hazard, Book Review, 87 Yale L.J. 1284, 1291 (1978) 
(review of J. Weinstein, Reform of Court Rule-Making Procedures). 
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JUdicial Conference meetings present questions different from 

those arising in advisory committee meetings because of the level 

and nature of subjects discussed, and because participants are 

engaged in review and approval rather than in drafting and formu-

1 t ' 108 a1.on. 

Dean Cramton has suggested (with respect to both standing 

and advisory committee meetings) that analysis of the subject 

matter discussed would be helpful in making a decision about 

openness, because it would permit assessment of what, if any, 

harm would be done by conducting open meetings. l09. Although Dean 

Cramton's proposal is limited to advisory and standing commit­

tees, the question of opening Judicial Conference meetings was 

197 0 110 Th raised in congressional hearings as early as • e 

Holtzman bills, although they did not refer specifically to open 

meetings, implied a right of observation by their requirement of 

ninety days' advance public notice of proposals to be discussed 

at meetings. 

The June 1980 version of S. 2045 (Senator DeConcini's 

108. ~he distinction made by the drafters of the Government 
in the Sunshine Act (GISA) between the deliberations of agency 
heads and the deliberative process at the staff level is of 
interest here. Pub. L. No. 94-409, 5 U.S.C. 552 (b) (1976). See 
note 283 infra. 

109. Although Dean Cramton has not formed a fin?l opinion 
apout opening meetings, and some of the arguments agal.nst open­
ness seem applicable to minutes or transcripts, he would make 
minutes or transcripts of advisory and standing committee 
meetings available in a convenient public file and would, on 
request, provide copies at charges based on cost. 

110. See text accompanying note 115 infra. 
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"Judicial Conference in the Sunshine" bill)lll would have opened 

to public observation all Conference and Conference committee 

meetings, except meetings that involve specified subject matter 

and are closed in accordance with detailed procedures. Essen-

tially, a "judicial entity" (meaning the Conference, each of its 

committees and subcommittees, and each judicial council) could 

close a meeting (or portion of a meeting): 1) if it involved 

accusing a person of a crime, formally censuring a person, or 

discussing his personal ethics; personnel matters of a specific 

nature; or a specific case or controversy presently before a 

federal or state court, if the case or controversy is the prin-

cipal subject matter of the meeting; and 2) if a majority of the 

entire membership of the judicial entity voted to close. Each 

jUdicial entity would have to announce the time, place, and 

subject matter of each meeting at least a week in advance, and 

make materials discussed at meetings available to the public. 

Transcripts of open meetings would also have to be made avail-

able. 

Unlike the earlier version of S. 2045, the June 1980 revi-

sion contained a section that specifically related to rule-

making. 112 
Its language was vague but probably would not have 

required more than is already done about acc~pting requests for 

rules and soliciting comments. It would have required prompt 

Ill. S. 2045, 96th Cong. , 2d Sessa § 335(b) (1980). 

112. S. 2045, 96th Cong. , 2d Sess. § 335(h} (1980) • 
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notice of the denial of any request with a brief statement of the 

grounds for denial. The Conference would have been required to 

promulgate regulations to implement the act; and the director of 

the Administrative Office woulG have been required to report 

annually to Congress with respect to details of compliance. 

Although the bill incorporated many of the provisions of the 

Government in the Sunshine Act (GISA), its requirements, even in 

113 revised form, were in some respects broader. The Senate 

Judiciary Committee at its June 24, 1980 meeting held the bill 

over indefinitely. 

Senator DeConcini's bill was based on the explicit premise 

that judges sitting as members of the Conference or the judicial 

councils are acting as administrators and legislators in their 

114 k d area of competence. One of its purposes is to rna e a recor 

that will serve as a basis for congressional review. In intro-

ducing his bill, Senator DeConcini referred to Senator Ervin's 

earlier interest in opening full sessions of the Conference on 

the grounds that Congress should know how carefully the Confer­

ence researches its positions, so that it can decide what weight 

115 to attach to them. 

113. The Administrative Office prepared a detailed legal 
and interpretive analysis of the bill dated June 18, 1980. 

114. 125 Congo Rec. S17,218 (daily ed. Nov. 26, 1979). 

115. Id. See also The Indepe~dence of Federal Judges: 
Hearings Before the Subcomm. on Separation of Powers of the 
Senate of the Comm. on the Judiciary, 91st Cong., 2d Sess. 312 
(1970) [hereinafter cited as Hearings on the Independence of 
Federal Judges]. 

. ,-'. 
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Hearings. Several critics have complained of the absence or 

infrequency of hearings, and have suggested that congressional or 

administrative hearings be used as models. Proposals differ on 

the stage at which they would require hearings, and on the degree 

of discretion they would allow the committees. 

Judge Weinstein would require the standing committee to hold 

P ublic hearl'ngs on all rules. 116 Wh 
~ ere rules affect "substan-

tive" areas, he would also have hearings at the drafting 

stage. 117 

Professor Wright, Dean Cramton, and Judge Joiner would grant 

the committees discretion to determine whether (and where) hear­

ings are appropriate. Professor Wright feels that hearings are 

generally a waste of time, particularly in the strictly proce­

dUral field to which he would confine rulemaking. He would limit 

hearings to the advisory committee stage, because this is where 

formulatio~ takes place. 118 D 
ean Cramton, on the other hand, 

recommends that hearings be held at any stage at which they are 

found appropriate. When a new set of rules or major revisions 

are involved, he would hold regional hearings at different stages 

of development. In some cases, he would hold hearings as soon as 

116~ In,add~tion to,g~neral,considerations of openness, 
Judge W~lnsteln cltes admlnlstratlve agency requirements. How­
eve7',hls P70posals seem to go beyond the requirements of the 
Admlnlstratlve Procedure Act,S U.S.C. 551 (1976). 

117. Weinstein, supra note 70, at 95, 114, 150. 

118. Wright, Book Review; 9 St. Mary!s L.J. 652, 658 (1978) 
(review of J. Weinstein, Reform of Court Rule-Making Procedures). 
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a problem is identified, so that possible pitfalls and effects on 

various interest groups would come to the committee's attention 

before drafting is begun. Judge Joiner favors a series of hear­

ings at early stages and throughout the process to develop a 

. 119 record, as is done at congressional hear1ngs. 

Professor Clinton believes that hearings could help overcome 

what he regards as a serious absence of public input, would pro­

vide a record to facilitate congressional review, and would avoid 

. 120 duplicative congressional hear1ngs. 

Not all students of the rulemaking process believe that 

hearings are constructive. Some are skeptical about the substan­

tive contribution of the hearings on civil rule amendments (pri­

marily those concerned with discovery) prpmulgated by the Supreme 

Court on April 29, 1980. There were not many participants at the 

Los Angeles hearings,121 and the hearings generally appear to 

have produced little commentary not otherwise available. A few 

persons familiar with the development of the rules criticize the 

expenditure of time and money for "window dressing." 

Some critics believe that, entirely apart from sUbstantive 

productivity in particular instances, hearings are valuable be­

cause they increase the sense of public participation, and hence 

119. Proceedings of a Session of the Conference of Metro­
politan District Chief Judges on Rules and Ru~e Making, 79 F:R.D. 
471, 477 (1978) [hereinafter cited as Proceed1ngs on Rulemak1ng] • 

120. Clinton, supra note 26. 

121. See note 42 supra. 
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122 the acceptance of the final product. The opportunity to make 

an oral presentation of one's point of view before committee mem­

bers is regarded as having more potential impact than the submis-

. f . tt t 123 S10n 0 wr1 en commen s. It is also suggested that hearings 

may provide a kind of preview of congressional reaction and ad­

vance exposure to the positions of groups that will assert their 

interests before Congress. The hope, of course, is that time 

spent on hearings by the advisory or standing committee will 

eliminate the need for congressional hearings. Congress, how-

ever, may well be more willing to intervene in cases that have 

aroused public controversy. 

Advisory Committee Notes. Advisory committee notes have 

been praised for their scholarship and helpfulness, even by 

critics of the process. Advocates of openness nonetheless criti­

cize the notes for failing to disclose minority views, to explain 

the reasons for rejection or modification of earlier committee 

proposals, and--on some occasions--to give what critics regard as 

sufficient weight to views and authorities the committees re-

122. Responses to an American Judicature Society question­
naire show that, as of 1978, twenty-seven states provided for 
public hearings. Participation usually comes from a small set of 
groups which justices feel have little to contribute. However, 
Grau (supra note 80, at 55) believes that open hearings can pro­
vide an important public forum for groups directly affected by 
proposed rules. 

123. See Hearings on Proposed Amendments to Federal Rules 
of Criminal Procedure (testimony of Howard Lesnick), supra note 
100. 
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. t 124 
Jec • One critic has referred to committee notes as "biased 

and relatively one-sided.,,125 

Critics stressing the legislative aspects of rulemaking 

point out that present practices fail to alert interested persons 

to controversial matters under consideration and fail to provide 

a record to assist review and interpretation. Detailed questions 

about the division of votes on the controversial rule with re­

spect to delayed or successive petitions were raised during con­

gressional hearings on the habeas corpus amendments. 126 The 

Holtzman bills, while not requiring minority reports per se, 

would have required the Conference to record and publish the 

number of votes for and against any rule it recommends to the 

Court, together with "any dissenting views submitted in a timely 

fashion, and an explanation of why such rule was recommended 
,,127 

Critics have urged that the committees respond to filed 

comments that support positions different from those taken in a 

draft, and have recommended that the Supreme Court automatically 

124. Friedenthal, The Rulemaking Power of the Supreme 
Court: A Contemporary Crisis, 27 Stan. L. Rev. 679-86 (1975). 

Professor Lesnick also criticizes lack of disclosure of 
minority vi:ws o~ the standing committee and Judicial Conference. 
Senato7 Er~1n ra1sed t~e question of publishing Judicial Confer­
ence m1nor1ty re~orts 1n 1970. Hearings on the Independence of 
Federal Judges, supra note 115, at 312. 

125. Clinton, supra note 26, at 84 n.387. 

126. Hearings on H.R. 15319, sUEra note 105, at 113. 

127. H.R. 480, 96th Cong. , 1st Sess. § 2074(e) (1979); H.R. 481, 96th Cong. , 1st Sess. § 2074(e) (1979). 
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recommit rules whenever advisory committee notes do not answer 

criticisms and objections. Complaints with respect to the merits 

of committee treatment of contrary case law or other authorities 

128 are beyond the scope of this report. 

Availability of Documents. The Judicial Conference, at its 

March 1980 meeting, granted the standing committee the authority 

to make available to the public, on request, any document sub­

mitted to it by an advisory committee and any recommendations 

submitted by it to the Conference. Exercise of this authority 

could meet several of the criticisms discussed below. 

Unavailability of documents, from reporter's notes through 

the draft submitted by the Judicial Conference to the Supreme 

Court, has been a particular source of complaint. Professor 

Lesnick's criticism of the unavailability of comments filed in 

response to circulated drafts has been made by others and has 

recently been revived in the press.
129 

Presumably, the theory is 

that if all interested persons had ready access to comments, they 

would use them in preparing their own comments, or would respond 

to them, as in proceedings before administrative agencies. 

There is now no special comment file for public examination. 

There are, in fact, few requests, and the comments are available 

128. Complaints have been made with respect to committee 
notes on the work product, evidence, and habeas corpus rules. 
Friedenthal, sUEra note 124; Clinton, sUEra note 26, at 34-46. 

129. Holleman, FJC Meets in Closed Session to Discuss Open­
~, Legal Times of Washington, Dec. 24, 1979, at 5. 

. ' 

ii 
I, 
Ii 
II 

II 
Ii 
I' 
I 

I; 
" 1, 

If 
11 
Ii 
I! , 

I 
I 
i. , 
! 

, 



56 

in files of the Administrative Office to persons showing a legit­

, 't t 130 l.mate l.n eres . 

Judge Weinstein, Dean Cramton, and Professor Lesnick propose 

that all documents considered in connection with any rule be made 

available to the public on r~quest. This proposal would make 

available not only the comments but also reporters' summaries of 

131 
comments prepared for committee use. 

Unavailability of drafts following final circulation for 

comments has been criticized, particularly on the grounds that 

material changes might be made without the knowledge of inter­

ested participants. Critics continue to cite experience with the 

evidence rules, when important changes in controversial sections 

were made after the last public circulation of the draft. One 

critic also cites an earlier, apparently similar, experience with 

132 the work product rule. 

Standing committee policy is to recirculate a draft if any 

130. In his testimony on the evidence rules on behalf of 
the Washington Council of Lawyers in 1973, Charles ~alpern no~ed 
that Judge Maris had given the council the opportunl.ty to reVl.ew 
the file and expressed the hope that this would be a precedent 
for opening procedures generally. Hearings on Proposed Rules of 
Evidence, supra note 102, at 159. 

131. Administrative agency staff summaries of factual d 
material in a record have been held exempt from disclosu:e un er 
the Freedom of Information Act on the grounds that they lnvolve 
selection, which is part of the deliberative,process. Montrose 
Chemical Corp. v. Train, 491 F.2d 63 (D.C. C1r',1974) (~he court 
noted that a different result might,be rea~hed 1f all tne,summ:­
rized material were not in the publ1C dornal.n). Reporter~ sum 
maries would seem to involve a similar process of select10n. 

132. Friedenthal, supra note 124, at 673, 680. 
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substantial changes are made, as was done with the recently pro­

mulgated civil rule amendments. But unavailability of drafts 

during the period between circulation and promulgation in the 

past feeds the suspicion left by the evidence rule experience. 

Professor Friedenthal sllggested in 1975 that the Court should 

refuse to accept any drafts that have not been circulated for 

comment. 133 
H.R. 480 and H.R. 481 would have prohibited sub-

mission of any rule to the Court without public notice; they 

would also have required explanation of any changes made by a 

committee. Critics generally agree that drafts should be pub­

licly available on request at all times, and there is some senti-

ment for publication of the draft submitted to the Court. 

As previously noted, there is in fact strong support for the 

proposition that all documents in the process be made public on 

request, if not by publication. In the case of major rule revi­

sions, Dean Cramton has suggested preparation of a legislative 

history, to be made available at accessible locations throughout 

the country. 

In this connection, it is interesting that, although neither 

the Freedom of Information Act nor the Privacy Act applies to the 

Conference,134 Senator DeConcini's "Judicial Conference in the 

133. Id. at 685. 

134. The Freedom of Information Act is by its,terms appli­
cable only to agencies, and "agency" is defined as including 
estab~ishments in the executive branch and independent regulatory 
age~c~es. ~ U.S.C. § 552(a) and (e) (1976). Furthermore, the 
Adm1nlstratlve Procedure Act Definition (incorporated by the 
Freedom of Information Act) specifically excludes "the courts of 
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Sunshine" bill included a clause stating that nothing in the bill 

authorized withholding any record or document that would other­

wise be accessible under the Privacy Act. 135 Professor Lesnick, 

in 1975, tentatively suggested a line of argument to bring the 

Conference under the Freedom of Information Act. 136 His basic 

view is that even if Freedom of Information Act provisions are 

not technically applicable to the Conference, there should be 

"some analogous mode of ensuring optimal public visibility and 

, , t' "137 part~c~pa ~on. 

Monitoring 

Additional criticisms of present procedures relate to moni­

toring of the rules138 and to the time required to effect amend­

ment. Some critics see a relationship between these criticisms: 

more constant monitoring could shorten the process, because com-

the United States." 5 U.S.C. § 55l(1)(B) (1976). The Privacy 
Act adopts the Freedom of Information Act definition. 5 U.S.C. 
§ 552a(a)(1) (1976). 

135. S. 2045, 96th Cong., 2d Sessa § 335(k) (1) (1980). 

136. Lesnick argued that judges on the Conferenc: ~r: not 
acting as a court when formulating rules; that the def~n~t~on of 
"court of the United States" in title 28 does not extend to the 
Judicial Conference; and that, in light of its size, complexity, 
and separate statutory authorization, the Conference is not, for 
this purpose, an arm of the Supreme Court. 

137. Lesnick, supra note 91, at 581. 

138. As used in this section, monitoring means observation 
of the functioning of rules and includes following legislative 
developments to determine whether new rules may be required. 
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mittees would be in a position to make changes more expedi­

tiously. 

Advisory committees and their reporters are responsible for 

monitoring the rules. Despite committees' receptivity to com­

ments and criticism at all times,139 several critics perceive a 

need for more active ongoing study as foreseen at the time re­

sponsibility was given to the Judicial Conference.140 

In the opinion of some, more funding and stronger staffing 

could bring about effective monitoring within the present struc­

tural framework. Judge Joiner proposes hiring a full-time sec­

retariat to engage in constant oversight and report frequently to 

the advisory c0mmittees. He would have the committees meet at 

least quarterly to keep abreast of problems and developments and 

to take appropriate action. Other observe~'s respond that more 

active monitoring would inevitably lead to too much revision and 

tinkering, depriving the bar of any perioa in which to adjust to 

amendments. Ten years has been sugge~~ed as an appropriate 

length of time between rule changes. 14l 

139. The standing committee receives letters regularly and 
forwards them to the appropriate committees. 

140. See p. 12 supra. 

141. Ju~tices Black and Douglas have in the past questioned 
whe~her certa~n rule changes were too small to be worth~promul­
gat~ng, or w~ether too many changes were being made. See State­
m1~nt of Just~ce Black dissenting from 1966 amendments, ~3 U. S. 
1029, 103~; State~e~t of Justice Douglas in 1961 dissenting from 
promulgat~on of c~v~1 amendments, 368 U.S. 1009, 1012. 

JUst~ces ~owe1l, ~t7wartl and Rehnquist dissented from the 
19~0 promulgat~on of c~v~1 rule amendments on grounds that the 
"t~nkering changes" the amendments make will delay genuinely 
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It has been suggested that the 
committees could perform a 

valuable function in situations calling 
for action short of revi-

sion by issuing advisory opinions. 
Such opinions are seen as ap-

propriate, for example, where a 
court has interpreted a federal 

rUle in a manner not consistent 
with the committee's proposal, or 

where, for other reasons, there' 
lS confusion among bar members or 

court administrators. 

A number of other suggestions h 
ave been made for obtaining 

more monitoring within the system: 
hiring more reporters; en­

couraging law review articles; and 
sponsoring institutes for 

study, analysis, and discussion. 
Proposed continuing legal edu-

cation for judges in 

dental monitoring 

ence. 142 

use of the rules may also serve an inci-

function by uncovering' problems - judges experi-

Time Requirements 

Since enactment f 
o the evidence rules, there has been parti-

cular concern with the length -
o~ time required to put new rules 

Major rules that Congress has 
and amendments into effect. 

elected to review have taken 
a notably long time to effect. The 

effective reforms. They would ha 
t<;> the Conference, directing it t~eir~t~rned the proposed rules 
tl0n of the discovery rules 0' nltlate a thorough examina-
29, 1980, adopting amendments t~ssent from Court Order of April 
Procedure, 446 U.S. 997 (1980). the Federal Rules of Civil 

142. Judge Joiner proposes th t 
Bar ASSOCiation, the Association 0 a th~ help of the American 
courts be solicited in attem t t f Ame~lcan Law Schools, and the 
programs. Proceedings on Rul s k? provlde continuing edUcation 

ema lng, supra note 119, at 478. 
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evidence rules required about ten years from the date the advi­

sory committee started work on the draft to their effective datei 

about two of those years were consumed in congressional re­

view.
143 

Criminal rules transmitted to Congress in 1974 required 

five years and seven months from first circulation of drafts to 

enactment; fifteen months of this period were consumed in con-

, 1 ' 144 gressl0na reVlew. 

The committees are clearly concerned with time factors. 145 

143. An ad hoc committee appointed in 1961 concluded that 
revision of the rules was feasible and advisable, and an advisory 
committee began work on drafting the amendments in June 1965. In 
March 1969, the standing committee published and circulated a 
preliminary draft. 46 F.R.D. 161 (1969). The advisory committee 
then made revisions in light of the public comments; the standing 
committee made a few more changes; the Judicial Conference sub­
mitted a draft to the Supreme Court in October 1970. The Court 
returned the draft to the Conference for further consideration in 
March 1971, and the entire process of circulation, comment, and 
revision by the advisory and standing committees was repeated. 
51 F.R.D. 315 (1971). 

The Judicial Conference sent the new revised draft to the 
Court in October 1971. While it was before the Court, the stand­
ing committee adopted amendments to rule 509 (secrets of state) 
and rule 510 (identification of informers). The Judicial Confer­
ence approved these amendments in March 1972 and submitted them 
to the Court. The Court promulgated the evidence rules, includ­
ing these revisions, in November 1972, with an effective date of 
July 1, 1973. It transmitted them to Congress in February 1973. 
Congress enacted rules by An Act to Establish Rules of Evidence, 
Pub. L. No. 93-595, 88 Stat. 1926 (1975). The rules became ef­
fective July 1, 1975. 

144. In the narrower field of habeae corpus amendments, on 
the (~her hand, review was accomplished quickly at the end of a 
session. Congress postponed effectiveness on July 8, 1976, held 
hearings on August 5 and 30, and enacted rules on September 28, 
1976. 28 U.S.C. §§ 2254, 2255 (1976). 

145. The time chart in the appendix infra shows the time 
consumed by the rulemaking process in the case of the civil, 
criminal, and appellate rules whose development is traced in 
chapter two. 
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Current comment periods are relatively short, and the standing 

committee has spoken of the need to study them and achieve flexi­

bility. On occasion, there have been complaints that the time 

allowed for comments has been insufficient, but the committees 

can always grant extensions, and lack of time does not seem to be 

a general problem. 

Recent criminal rule amendments went from first advisory 

committee meeting to promulgation in about fourteen months--a 

record comparable to the "emergency" civil and admiralty amend­

ments of 1961. Civil amendments promulgated by the Court on 

April 29, 1980 were submitted to it one year and nine months 

after the first advisory committee meeting, even though hearings 

were held and the draft was circulated twice. 146 The required 

length of time is affected by many factors, for example, the 

nature of the rules, the history of previous related proposals, 

the point of departure for the committee's work, and the need for 

urgency.147 

146. Even more expeditious action was taken on rules for 
misdemeanor trials before magistrates. These are not typical 
rules, since this is a highly specialized area and there is no 
requirement that these rules be submitted to Congress. But the 
speed with which these rules were promulgated does illustrate the 
value of close observation of congressional developments and work 
by an expert task force prior to advisory committee considera­
tion. The Federal Magistrate Act of 1979, supra note 26, was 
signed by the president on October 10, 1979 and draft rules were 
published and circulated for comment the same month. The advi­
sory committee considered comments on the draft at the January 
1980 meeting; the standing committee reviewed the draft in Feb­
ruary, and the Judicial Conference reviewed it in March. The 
Supreme Court, by Order of April 14, 1980, promulgated the rules 
effective June 1, 1980. 445 U.S. 975 (1980).-

147. Appellate rule amendments effective August 1, 1979 
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Although there has been considerable criticism of the time 

required for rule revision, there is, surprisingly, no criticism 

that particular stages in the Court phase of the rulemaking pro­

cess take too 10ng. 148 The problem is more often seen as arising 

from the number of stages and from the fixed dates of some of the 

meetings. 

Other Criticisms 

A few other criticisms of the process are discussed in other 

sections of this chapter. Suggestions that congressional parti­

cipation should be sought at an earlier stage, and proposals for 

wider application of (or elimination of) the one-house veto, are 

intertwined with the whole judicial-congressional relation-

h . 149 s 1.p. The alleged need for the Supreme Court to reassert its 

earlier role in review is also discussed, along with other propo­

sals concerning the Court. 150 

required about five years from the first advisory committee 
meeting to their effective date. The chairman of the advisory 
committee died during the drafting period and there were problems 
in meeting the fixed Judicial Conference schedule. See pp. 21-22 
supra. ---

148. Several commentators agree that ninety days is too 
short a time for congressional review and support extension of 
the period to 180 days. The hope is that this additional time 
will eliminate deferrals. 

149. See pp. 86-102 infra. 

150. See pp. 70-78 infra. 
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The Structure 

Advisory Committees 

Composition. Advisory committee structure and function have 

been the subjects of remarkably little criticism. Without excep-

tion, critics of the system would retain the basic advisory com-

mittee work pattern, although some would modify the composition, 

method of appointment, or size of the committees. 

Complaints have arisen that committee membership is too 

narrowly based and fails to represent some segments of the pro-

fession and the public. OPP9rtunity for wider participation was 

one of the major objectives when the present JUdicial Conference 

rUlemaking system was introduced in 195d.15l Questions are now 

being raised about the degree to which this objective has been 

achieved. The concern in 1958 was with increased representation 

of various types of legal practice and wider geographical range; 

more recent criticism, however, is also directed to representa-

tion of the interests of various social and economic groups. 

Judge Weinstein has suggested that the committees are inevitably 
. 

"susceptible" to the views of the courts, government bodies, and 

groups they represent. 152 Others have suggested that the commit­

tees have too few trial lawyers153 or defense lawyers, or too 

151. See Maris, supra note 6; The Rulemaking Function and 
the JUdicial Conference, 21 F.R.D. 117, 118 (1958) (remarks of 
Chief Justice Warren). 

152. Weinstein, supra note 70, at 8. 

153. 125 Congo Rec. H62 (daily ed. Jan. 15, 1979) (remarks 
of Representative Holtzman on H.R. 481). 
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many federal jUdges154 and "established, successful" lawyers.
155 

Professor Wright has suggested that the composition of the evi-
~ 

dence advisory committee resulted in rules best suited to big 

civil cases. 156 Professor Lesnick, supported by Judge Weinstein, 

calls for representation of the "under-represented," whom he 

identifies as "the poor, racial and ethnic minorities, women, 

children, and those generally less able to calIon the services 

1 1 f . "157 of the ega pro eSSlon. Dean Cramton also favors broader 

representation of interests on the committee. 

An initial question is whether and to what extent social and 

economic considerations are relevant to the committees' work. 

Those finding such considerations relevant are impressed with the 

degree to which rulemaking--particularly in such areas as class 

actions, privilege, plea bargaining, and discovery--impingls on 

the lives of ordinary citizens in their access to, and use of, 

the courts. They tend to see rulemaking as a legislative process 

154. A proposal has been made that no more than half the 
membership of any committee be made up of federal judges • 

155. Hearings on Proposed Amendments to Federal Rules of 
Criminal Procedure (testimony of Howard Lesnick), supra note 100, 
at 200. 

156. Wright & Graham, Federal Practice and Procedure: 
Evidence § 5006, at 99 (1977). 

Charles Halpern, for the Washington Council of Lawyers, com­
plained that the evidence advisory committee had no lawyers con­
cerned with problems of the poor, no environmental or consumer 
lawyers, no lawyers actively involved in vindication of minority 
rights, and no lawyer with active trial experience in represent~­
tion of political dissidents. Hearings on Proposed Rules of EV1-
dence, supra note 102, at 178-79. 

157. Lesnick, supra note 91, at 581. 
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and not as a technical matter to be left to legal specialists. 

Those fin~ing social and economic considerations irrelevant see 

rulemaking as a more objective process than legislation. They 

ask whether there can really be a "minority" or "women's" posi­

tion on the types of question that come before the committees, 

and they object to the charade of "token" representation. 

Professor Hazard questions, for example, whether committees com­

posed differently would have considered any feasible proposals 

that were not in fact considered in connection with rules promul­

gated in the past. He suggests that representation of "radical­

activist" views on committees (a proposal he regards as a pos­

sible reading of Lesnick) might result in the "combination of 

paralysis and power politics" exemplified by the privilege issue 

at the time evidence rules were adopted. lS8 

Assuming that the representation of groups or constituencies 

is seen as relevant to committee work, the question of how to 

represent them remains. There does not appear to be much support 

for lay committee members, although Professor Lesnick alludes to 

this possibility (he assumes, however, that all members will be 

lawyers). Judge Weinstein describes lay membership as appropri­

ate. lS9 P roposals are, rather, that lawyers who are women or 

members of minority groups should be included as members. Diver­

sity can be taken into account in ways other than membership, for 

158. Hazard, supra note 107, at 1284. 

159. Weinstein, supra note 70, at 96. 
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example, by invitations to participate in particular meetings, to 

file comments, or to participate in hearings; but it is clear 

that committee membership would be regarded as the most satis­

factory.160 

The American .Bar Association's Action Commission to Reduce 

Court Costs and Delay has been cited as a good model for taking 

into account the interests of various groups. This commission 

consists of sixteen members, including the president of the Urban 

League and the director of Consumers Union. 

In connection with representation of various groups affected 

by the rules, the suggestion has been made that membership for 

(or liaison with) the clerks of court be considered, since clerks 

of court are engaged in interpretation and application of the 

rules on.a daily basis. It is believed that they could provide 

insight into a special range of practical experience and help to 

ensure that rules are drafted to advance desired policies. 

Corollary to proposals for better representation are propos­

als to increase committee size, despite doubts about the ~ffec­

tiveness of a working group composed of more than eight to thir­

teen people. There is concern that an increase in size might 

produce excessively long meetings, taking too much time from 

volunteer members. 

160. See Reports of the Research Institute on Legal Assist­
ance, 11 £learinghouse Review 861,862 (1978), mentioning service 
on advisory committees as a direct method by which Legal Services 
can affect decision making. 

,.. •.. ., .. 

rt 
II 
H 
!! 
Il 

~i , 
11 Ii 
(\ 
1: 
I 
I 
? 

i 

I" 

, 



II-I _~_=~_"'-"'''';;:~=~CC=::~="_%"",== __ ,_·.= __ ,,~, •• ~,,~ __ ._.'_L_' __ 

o 

68 

The present process already includes considerable liaison 

between the advisory and standing committees. There are sugges-

tions that this liaison should be made formal, perhaps through 

the appointment of one or more standing committee members to each 

advisory committee. 

Method of Appointment. There is some opinion that the 

method of appointing standing and advisory committee members 

limits representation to a narrow segment of the bar and results 

in elitism. Professor Lesnick points to the appointive power as 

one factor in what he regards as excessive centralization of 

power in the chief justice. Judge Weinstein, while not objecting 

to that centralization, believes that, because they are appointed 

by the chief justice, committee members feel "strong psychologi­

cal pressure" to modify the rules in the manner they thipk the 

161 chief justice would approve. 

Judge Weinstein would not, however, make radical changes. 

Under his proposal to substitute the Judicial Conference for the 

Supreme Court as promulgator, the Conference would appoint the 

standing committee. This would mean "delegation to a nominating 

committee dominated by the chief justice" or appointment by ,the 

chief justice "with the advice of the Conference."162 The Con-

ference, with the chief justice as chairman, would decide who 

161. Weinstein, supra note 70, at Ill. Some committee mem­
bers do not share this view. 

162. Id. at 111-12, 149. 
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should appoint the advisory committees and their reporters. 163 

While Judge Weinstein believes that the issue of minority 

memberships should be considered and a variety of groups con­

sulted, he does not advocate imposition of fixed representational 

requirements. 164 

The chief justice would retain considerable, although re­

duced, influence on appointments under Dean Cramton's proposal 

for a rUlernaking commission. The entire Supreme Court would ap­

point the commission, and the commission would appoint the advi-

. t 165 
sory comml tee members. Professor Lesnick would transfer the 

authority to appoint committee members to the chairman of his 

proposed commission. Presumably, this would result in committee 

members from a wider range of backgrounds, as congressional 

leaders would have a substantial role in appointing members to 

the commission and there would be congressional representation on 

the . . 166 commlSSlon. 

Terms. In 1956, when the Supreme Court dismissed the origi­

nal advisory committee without acting on the rules it proposed in 

1955, ther.e was some controversy about the indefinite terms of 

its members. The 1958 Judicial Conference resolution, which 

163. Id. at 113. 

164. Id. 

165. See p. 84 infra. 

166. .~ pp. 82-83 infra. Dean Cramton would also have his 
proposed commission appoint advisory committee membe·rs. See p. 
84 infra. 
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specified four-year terms with one. possible reappointment, has 

proved onerous because of the limited number of experts in this 

field, and because the time required to complete the drafting of 

particular rules is unpredictable. There has been relatively 

little atten~ion or criticism directed to the question of length 

of terms on advisory committees, but some proposals for change 

include new provisions for standing committ~e terms, or for the 

terms of members of proposed commissions that would perform the 

, , f t' 167 
stand~ng comm~ttee unc ~on. 

The Supreme Court 

The structural question most frequently addressed by current 

critics is whether the Supreme Court should continue to exercise 

the promulgating role given it by the enabling statutes, or 

whether the statutes should be amended to place the rulemaking 

power elsewhere. 

The following arguments have been made against promulgation 

by the Court: 1) that review of the rules is a burden for which 

the Court lacks time and staff and with which it is uncomfort­

able; 2) that the Court should not take responsibility for the 

rules when the Conference is responsible for their drafting and 

the Court is acting as a "conduit"; 3) that Supreme Court jus­

tices are removed from day-to-day experience with lower court 

practice and therefore have no special insight to contribute to 

review of the rules; 4) that in some instances Court promulgation 

167. See p. 84 infra. 
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of rules amounts to issuance of an advisory opinion; 5) that pub-

lic criticism of promulgated rules at congressional hearings re-

suIts in loss of prestige for the Court; and 6) that placing its 
, 

imprimatur on the rules through promulgation makes it impossible 

for the Court, or for lower federal courts, to rule objectively 

in cases where the validity of the rules is later attacked. 

Burden and "Conduit" Arguments. As early as 1944, Justice 

Frankfurter, dissenting from the promulgation of criminal proce-

dure rules, expressed concern that the reviewing function woule 

distract from the Court's essential business, which was already 

increasing in volume and complexity.168 At that time, the Court 

directly supervised the work of the original advisory committee 

1 k 'd 'd" d 'I 169 and, as Judge C ar po~nte out, rev~ewe ~t ~n some eta~ • 

When the Judicial Conference was brought into the rulemaking 

process in 1958, its role was not seen as reducing the Court's 

responsibility, but rather as providing the Court the best pro-

f ' 1 d ' d 't f' 't 170 ess~ona a v~ce an a var~e y 0 V1ewpo~n s. In 1963, how-

ever, Justices Black and Douglas, dissenting from promulgation of 

civil rule amendments, objected to the Court's role, one ground 

being that it was acting as a mere conduit, exercising only an 

168. 323 U.S. 821 (1944). 

169. Clark, Two Decades of the Federal Civil Rules, 58 
Colum. L. Rev. 435 (1958); Clark, supra note 69. 

170. See The Rulernaking Function and the JUdicial Confer­
ence (remarks of Chief Justice Warren), supra note 151; Maris, 
supra note 6. 
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171 

oecasional veto and approving rules in a perfunctory way. 

Again in 1972, dissenting from promulgation of the evidence 

rules, Justice Douglas complained that the Court is a conduit to 

Congress and does not write the rules, supervise their writing, 
172 

or appraise them on their merits, weighing the pros and cons. 

Echoes of these criticisms were heard in Congress at the time of 

the evidence rules submission and have continued to be heard 

there in connection with congressional review of rules and pro-

d 1 '1 J ' 173 pose eg1s ac~on. 

In 1980, Justice Powell, writing for himself and Justices 

Stewart and Rehnquist in dissenting from the Court's promulgation 

of discovery amendments, described the Court's rulemaking role as 

"largely formalistic'l and pointed out that both the Conference 

and the Court must rely on the careful work of the standing com­

mittee and the advisory committees. "Congress should bear in 

mind," he wrote, "that our approval of proposed Rules is more a 

171. 374 u.s. 861, 869-70 (1963). On other occasions, one 
or both justices dissented on other grounds or without opinions. 
The Court's orders and pertinent portions of the dissen~ing opin­
ions are collected in 12 Wright & Miller, Federal Pract1ce and 
Procedure: Civil, appendix B at 335 (1973) and in 3 Wright & 
Miller, Federal Practice and Procedure: Criminal, appendix at 
435 (1978). 

172. 409 U.S. 1132, 1133 (1973). See also statement of 
Justice Black, dissenting from adoption of civil rule amendments, 
383 U.S. 1029, 1032 (1966). 

173. See, e.g., Hearings on Proposed Amendments ,to Federal 
Rules of Criminal Procedure (testimony of Howard Lesn1ck), supra 
note 100; 125 Congo Rec. H6l (daily ed. Jan. 15, 1979) (remarks 
of Representative Holtzman on H.R. 480 and H.R. 48l)~ and Hear-
ings on H.R. 15319, supra note 105, at 30. • 
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certification that they are products of proper procedures than 

a considered judgment on the merits of the proposals them­

selves.,,174 

Professor Friedenthal contends that the quality of rules has 

deteriorated because of reduced Court involvement. He urges the 

Court to return to a more active role in the process and suggests 

that a full-time staff assistant could help relieve some of the 

burden. Professor Hazard, who favors retention of the Supreme 

Court as promulgator, is not impressed with the argument that the 

Court lacks time for adequate review; he points to what he sees 

as inconsistency between this argument and the contention that 

the Court cannot objectively review the rules because it is in-

tellectually committed to them. 

Removal from Trial Work. Criticism of the Court's role 

based on removal of the justices from trial work was also made by 

175 Justice Frankfurter in 1944 and later repeated by Justice 

Douglas. 176 Judge Weinstein and others prefer promulgation by 

the Judicial Conference because its membership includes judges 

who are most familiar with the matters dealt with in the rules. 

Professor Hazard, on the other hand, points out that several 

174. Dissent from Court Order of April 29, 1980, adopting 
amendments to the Federal Rules of. Civil Procedure, 446 u.S. 997 
(1980). 

175. 323 U.S. 821 (1944). Justice Frankfurter's particular 
concern with the Court's removal from trial work was in the crim­
inal procedure area, which he believed involved issues of secur­
ity and citizens' liberties that should be left to Congress. 

176. 384 U.S. 1031 (1966); 409 U.S. 1132,1133 (1972). 

----... -- -----
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members of the current Supreme Court have strong backgrounds in 

litigation and trial work, and that all have broad general ex-

, d t d' 177 perlence an access to any necessary exper a Vlce. 

The Advisory Opinion Argument. Judge Weinstein cites the 

history of the privilege sections of the evidence rules in sup-

port of his argument that promulgation sometimes places the Court 

'th ' t ' f' , d' ., 178 ln e POSl lon 0 lssulng a vlsory oplnlons. His contention 

is that lower courts may look to the promulgated but rejected 

draft for an advisory opinion on what are "common law principles 

interpreted by the courts of the United States in the light 

of reason and experience." He offers no other example and re-

j ects, a.fter detailed consideration, more general arguments that 

all court rulemaking violates the advisory opinion restriction or 

the justiciability concept. 179 

177. Hazard, supra note 107, at 1288. 

178. Congress rejected the detailed privilege rules promul­
gated by the Court, providing instead that questions of privilege 
should be determined by state law in diversity cases (except with 
respect to federal questions) and in other cases by "common law 
principles as they may be interpreted by the courts of the United 
States in the light of reason and experience." 

179. Weinstein, supra note 70, at 53. 
Separation of Powers and the Federal Rules of Evidence 

(supra note 80) proposes that, in an area where the writer be­
lieves the Court cannot promulgate rules without issuing an 
advisory opinion (because of the substantive right limitation), 
the JUdicial Conference could informally advise Congress on rule 
formulation. The author's particular concern was with privi­
lege, which he regards as substantive and hence outside the 
CourtVs authority, although encompassed by the evidence enabling 
act. ,Judge Weinstein regards thls suggestion as useful in other 
areas. Weinstein, supra note 70, at 192-93, n.382. 
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Loss of Prestige. Judge Weinstein is concerned that public 

criticism of Court-promulgated rul~s at congressional hearings 

creates unnecessary conflict between the Court and Congress, re-

ducing the Court's prestige and its reputation for unbiased ob­

jectivity. He believes that detailed congressional intervention 

with respect to the evidence rules and the 1975 criminal rule 

amendments diminished the prestige of the judiciary as a rule-

k ' 't't t' 180 rna lng lns 1 u lon. 

Problem of Objective Adjudication. The most frequent and 

serious argument against the role of the Suprem~ Court is that 

promulgation interferes with objective consideration of the 

validity of the rules in litigated cases. This problem was men-

tioned by Justice Frankfurter in his 1944 dissent from promulga­

tion of criminal rule amendments, where he pointed out the 

dangers of prejudging, on an abstract basis, questions that might 

arise in future litigation. Justices Black and Douglas referred 

to the "embarrassment" of passing on promulgated rules iri 

1963,181 and Justice Black questioned the meaning of promulgation 

in his dissent from transmittal of amendments to the civil and 

criminal rules in 1966.
182 

A majority of the Court has never found review of a promul­

gated rule to be a problem. One year after Justice Frankfurter's 

180. Weinstein, supra note 70, at 148. 

181. 374 U.S. 865, 870 (1963>. 

182. 383 U.S. 1029, 1032 (1966). 
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criticism, in a decision rejecting an attack on the validity of 

rule 4(f), the Court specifically stated that its promulgation of 

rules formulated and reccmmended by the advisory committee does 

not foreclose later consideration of their validity, meaning, or 

constitutionality.183 Twenty years later, in holding tl1at the 

service provisions of rule 4(d)(1) were valid and that Erie 

R 'I d C T k' 184 d' ~'1 t ' 1" f a~ roa o. v. omp ~ns ~u no requ~reapp ~cat~on 0 a 

conflicting state requirement, the Court referred to federal 

rules as embodying the "prima facie judgment that the rule in 

question transgresses neither the terms of the Enabling Act nor 

the constitutional restrictions."It also noted that Erie had 

never been invoked to void a federal rule.
185 

Professor Lesnick cites this case as demonstrating that pro­

mulgation creates a presumption of validity, which is not based 

on proper judicial ,or legislative procedures and which hence does 
... 

not provide serious consideration of policy or constitutional 

questions. Judge Weinstein and Professor Clinton agree that the 

critical question of whether the rule was substantive or proce-

dural was decided at the time of its adoption, and that the 

Court's intellectual investment and prestige are so involved in 

laJ. 
(1946) • 

184. 

185. 

Mississippi Pub. Corp. v. Murphree, 326 U.S. 438 

304 U.S. 64 (1938). 

Hanna v. Plumer, 380 U.S. 460, 470, 471 (1965). 
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promulgation that it cannot act with objectivity on a later 

challenge. 186 

~ ------------- -~-

Professor Hazard, on the other hand, questions the serious­

ness of the objectivity problem. He believes that it is no more 

difficult for the Court to be objective about questions concern­

ing the validity of procedural rules than about questions in 

other areas where it is involved in the formulation process, for 

example, standing to sue, abstentions, and deference to pending 

state court proceedings. 187 Other critics point out that dis­

trict courts do not find it difficult to decide admiralty cases 

when they have earlier passed on the question of seizure. 

In 1924, the Supreme Court found one of its General Orders 

and a bankruptcy form invalid as making substantive additions to 

the Bankruptcy Act. 188 There appears, however, to be no Supreme 

Court decision JlOldihg one of its promulgated rules invalid 
f 

since the 1938,:,enab1 4 ng act. 189 
~ Lower courts, where most chal-

lenges remain, have frequently rejected attacks on federal rules, 

referring to the strong presumption of validity of rules approved 

by the Court. 190 In Grand Bahama Petroleum Co., Ltd. v. Canadian 

. 186. Weinstein, supra note 70, at 98-99; Clinton, supra 
note 26, at 64. See also Hart & Wechsler, The Federal Courts and 
the Federal System 748 (2d ed. 1973). 

187. Hazard, supra note 107, at 1289. 

188. Meek v. Centre County Banking Co., 268 U.S. 426, 434 
(1925) • 

189. Cases involving attacks on several rules as affecting 
"substantive" rights are discussed at pp. 86-89 infra. 

190. HFG Co. v. Pioneer Pub. Co., 162 F.2d 536 (7th Cir. 
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Ltd.,191 however, the district court ex-~T!r~a~n~s~p~o~r~t~a~t~i~o~n~A~g~e~n~c~i~e_s~, __ ___ 

it unconstitutional, and made amined admiralty rule B(l), found 

cides cases. 

out tnat In so doing, it pointed 

rules in the same manner as it de-

" Murphree, that while the The opinion stated, cltlng _ 

f a rule recommended by a Court considers the constitutionality 0 

commi ttee, its 

, t' 192 Jec lone 

, t every constitutional ob­members cannot anticlpa e 

, of Power in the Chief Justice Centralizatlon 

Lesnl' ck and Dean Cramton object to the centraliza­Professor 

t places in a chief justice. tion of power that the present sys em 

, of his 'responsibilities: Their concern is with the combinatlon 

to appoint both drafting and reviewing committees, and to preside 

( Conference) and third (Supreme at both t~,e second (Judicial 

\ Lesnick finds this situation ,Court) lev'kls of review. Professor 

which he sees as destroying accounta­aggravated by life tenure, 

bility to the people. 

, 182 F.2d 556 (8th Cir. 1950), 
1947); Levine v. Unlted Sta~f~5l). Helms v. Richmond-Petersburg 
cert. denied, 3~0 u.S. 92~ D 530' (E.D. Va. 1971); In re Wall, 
Turnpike Authorlty, 52 F· k • i975). In re Decker, 595 F.2d 185 (3d 403 F. Supp. 357 (E. D. Ar • , 
Cir.1979). 

191. 450 F. Supp. 447 (W.D. Wash.,1978). 

, uments based on "institu-
192. The Court reJected 1) t~r~ federal rules should not be 

tional propr iety," 2) arg~m) en;s ume~ts that dist/r ict courts lack 
changed by case law, and a gt rule unconstitutional because a 
power to declare a,Sup:eme ~our, uivalent to an order to the 
finding of unconstltutlonallty lS e~ted exclusively in the 
Court to rewrite a rule~-a power ve 
Supreme Court. Id. 

. 
- ~-

-: 

I 

J 
, ~ 

Ii 
(,1 
I 

~--" 

79 

Judge Weinstein regards the central role of the chief jus-

tice as affording an opportunity for leadership, while Dean 

Cramton believes sufficient opportunity for leadership would 

remain if the chief justice's role in rulemaking were somewhat 
t 'I d 193 cur al e • 

Proposals 

Basic to all the comprehensive proposals designed to correct 

perceived weaknesses of the present structure is the thought 

that, although Congress delegated the rulemaking power to the 

Supreme Court in 1934, it may no longer consider it essential 

that the Court perform this function. Some critics go so far as 

to suggest that Congress might have more confidence in the Judi-

cial Conference, which it created, or in a commission that it 

would create for the special purpose of rulemaking. 

The Weinstein Proposal. Ju~ge Weinstein proposes that 

legislation be enacted to transfer the promulgation function to 
\i 194 

the Judicial Conference. Promulgation by the Conference was 

considered in 1958
195 

and proposed in several dissents by 

193. James Oakes, in a review of Weinstein's Reform of 
Court 'Rule-Making Procedures, suggests ~hat, in the unlikely 
event that some future chief justice might not have the time or 
inclination to fill the leadership role, it might be possible to 
have him appoint a Court member as designee to preside at Con­
ference sessions and work with the standing committee. Oakes, 
Book Review, 78 Colum. L. Rev. 205, 208 (1978). 

194. Judge Weinstein does not suggest that the Conference 
also engage in active drafting of the rules. He believes that 
this combined role would probably be undesirable. Weinstein, 
supr~ note 70, at 110. 

195. Clark, Supra note 69, at 253. 
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Justices Black and Douglas. 196 It was opposed by Judge Clark and 

Professor Moore. 197 

Judge Weinstein does not seem to suggest that the Conference 

engage in more extensive study of the rules than it does at pres­

ent. His preference for the Conference is based on the grounds 

that its judges are closer to trial practice; that there would be 

no advisory opinion question because the Conference does not sit 

as a court; and, most important, that the question of the Court's 

objectivity with respect to the validity of the rules would be 

eliminated. Not being responsible for promulgating the rules, 

the Court would be free to depart from them to meet problems not 

foreseen or adequately handled by the rule makers. The Court's 

contribution through cases could, where desirable, be reflected 

in subsequent amendments. 

Judge Weinstein sees JUdicial Conference promulgation as 

retaining many of the advantages of the present system while at 

the same time effecting improvements. The chief justice would 

continue to have an influential role as chairman of the Confer­

ence and would provide some input from the Court. Time would be 

saved because one layer of review would be eliminated. The 

196. 374 U.S. 865, 869 (1963); 383 U.S. 1032, 1089 (1966) 
(Douglas, J., dissenting); 409 U.S. 1132, 1133 (1972) (Douglas, 
J., dissenting). 

197. IB Moore's Federal Practice,r 0.512, at 531l. Judge 
Clark pointed out that the Conference is large and unwieldy, and 
that it meets two times a year for limited periods to consider a 
lengthening agenda, mainly concerned with manpower and budget 
questions. Clark, supra note 69, at 256. 
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imprimatur of the Conference wo~ld carry enough prestige to in­

duce acceptance generally, and Congress would accept rules coming 

from the Conference, because the Conference was created by 

Congress. 

Judge W~instein would not make any material changes in the 

basic function of the standing committee, although he would like 

its role to be spelled out in the statute. 198 He would make 

changes in its composition and in appointments, terms of service, 

and heC!.r ihg practices';. He suggests a ratio of four judges (two 

trial, two appellate), two law professors, and at least four 

practitioners, and he favors appointments for five-year terms on' 

a rotating basis. Appointmen'ts would be made by the Judicial 

Conference~-which in practice wouldfuean that the chief justice 

would retain considerable influence. Judge,Weinstein's proposal 

to make the Conference the promulgator of the rules has met with 

some support from other critics, although they do not necessarily 

accept all its details. 199 Professors Hazard and Lesnick have 

addre~~ed what they see as its shortcomings. 1:h'~pfar as the 
/1 

/' 

objective is to obtain more unbiased consideration of the valid-

ity of the rules in litigated cases, Professor Hazard suggests 

that the Court would probably take less interest in these ques­

tions if it were not responsible for promulgation, and that the 

quality of the process itself would become a source of great~r 

198. Weinstein, supra note 70, at 110-11. 

199. Wright, supra note 118; Oakes, supra note 193; 
Clinton, supra note 26. 
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concern. 200 Furthermore, he asserts that because the JUdicial 

Conference would be promulgating the rules as the institution 

designated by Congr~ss to do so, its rules would have a presump­

tion of validity equal to the present presumption in favor of 

Court rules. 

Professo~ Lesnick suggests that, because the rules can take 

effect without congressional action, and because the enabling act 

provides that they override statutes, Congress might hesitate to 

give the power to an organization that it created and that is, 

accordingly, on a lower level. If the power were given to tha 

Conference, Lesnick fears that the result would be even more. 

detailed congressional revie\l~ than has taken pla;~';!e in the pas~:. 

The Lesnick Proposal. Professor Lesnick's J1=oposal is ten­

tative and has not been develop~d in detail, but\it clearly 
\ 

reflects his view of rulemaking as a legislativ~ proces~ and hi~; 

I , 'f 201 concern with openness and ~ecentra lzatl0n 0 power~ . 
, \' 

He would 

remove both the JUdicial Conferenbe ,0nd the Suprern~\cqurt stag.es 
I! '-- , 

from the present proce~s. 
i 

Ideall¥, he would have an'\\in~~p(~ndent 
.~ . 

legislative commission whose members would be chosen by ~:.p~ 
1 

leaders o,f both legislative and jpdicial branches and would 

\ 

200. Professor Hazard sugge!sts that had the questi'qn in\\ 
Hanna involved an administrative ngency regulatiop, the Cqurt: 
would not have been concerned wi tl~ it, although administrative 
procedures are less thorough thanithose by which f~deral rci~es 
are promulgated. . 

201. Professor Lesnick favo~s a full-scale examination of 
rulemaking procedures in the hope bf generating new p~oposals. 
Lesnick, supra note 91, at 579. 

" " if 
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inclu~e representatives of Congress.202 

compo~,i tion of the commission. 203 
He has not specified the 

Its chairman 
~ldvis(~ry cammi ttees that would' draft 

the rules. 
would 

\'1ould app0111 t 

The commission 
review the drafts and b' 

su mlt them directly to Congress, 
where they would 

presum~bl¥ receive less detailed review than do 
rules promulgated under the presen~. .. ,system. 

Professor Lesnick suggests that Congress ml'ght be 
\'1i1l ing to 

delegate rulemaking power tc such 
a commission because it would 

be created by Congress especially f 
- or this purpose, and because 

Congress would have a share in the 
appointive power and substan-

tial representation. P h 
~r aps most important from his viewpoint, 

the process would no longer be 

legislative values of Op~nness 
considered a judicial one, and 

insulation and f'd 
rather than judtcial values of 

con 1 entia.lity would prevail. 
Assum~ng that his 

proposal for a cwmmist:;ion " t..:l 
" .ts no al.lopted I Professor Le'snick would 

,;:-" 

xavor substitution o. f the J~' . 

CO~l.i"t as the .nromul\go:~~tl' ng 
uc~,cial Conference for the Supr'eme 

I:"' autho'17 i ty, in spi te of'. h ~ ·s ' ,. ... mlsg l:ving s 
about. ~.hat suggestll.·on.· DC' 

. ean·. r alJtt.onhcls poi.nted oU,t somepQS-
.sibly negative aspects a~ Professor Lesnick'~ proposal: thijt it 

---....:. \,,.------..:.. ... 
2/12. In tesJ. < , •• ,..\ , 

:~~~dn.t~~~s, pr<?fe;~~~nr~~~i~'t~gse;~~'!~~~ ~~ ~h; 1974 c~imin~l, 
"""=',.. .... ffi"mt! a.ppolntments to\'su/~l' - c' ,at ,.he presldent mlght 
posed A~'" . d' ,c. '-'.\ a commlss1.on. Hear l' ngs 0 P 
. ~Ien ments to Federal .. Rul es of C·." 1 .:.......:.-. n ro-
note. 10uL at '21f2.. -~:--.=: . . r lmJ.na P~ocedure t .§E.Er\~ 

203 .>!fhe Commission 'R', ,> 

\t~te, System/whose procedu~~s ~ .. ~;~~:~~ ofLthe, F~dera~ Court Appel'~ 
S~xteen members--f'our a'ppointed> b" thor ec:l~lc pral:s~?, had 
four by the Spi?akero; h Y.' e Pre::>.lQent of tn.e Senate 
by the Chief J~l3tice~r t e House,. four by the~'resident.,and f~ur 
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constitutes a substantial departure from prior experience, and 

that it would be a more political body with less specialized 

competence. Judge Weinstein objects to executive or legislative 

branch participation in drafting the rules, through a commission 

or otherwise. 

The Cramton Proposal. Dean Cramton's proposals are also 

tentative, and he leaves many questions open for consideration. 

Like Professor Lesnick, he would have Congress delegate the 

rulemaking authority directly to a commission responsible to 

Congress, thus removing both the Supreme Court and the JUdicial 

Conference stages. Dean Cramton, however, leaves open a question 

as to whether the commission should report to the Court or the 

Conference. He would seek to retain the advantages of Supreme 

Court prestige and authority by having the Court appoint commis­

sion members. He would reduce the duties of the chief justice by 

having the entire Court membership assume this responsibility. 

Appointment would be by formal vote of the whole Court after a 

public nominating process in which names would be solicited from 

the jpdiciary, the law schools, the profession, ~nd the public. 

Dean Cramton proposes a five-year term of office for commission 

members (like that of Judge Weinstein's standing committee), and 

he would have three of the fifteen members appoi~ted annually. 

The commission would itself appoint advisory committee members, 

and commission members would probably serve on various advisory 

committees to effect liaison. The Judicial Conference and indi-

------~---
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vidual judges would be free to participate in the process, if 

they so chose. 

The Holtzman Bills. Representative Holtzman's bills offered 

two alternatives. Under H.R. 480, the Court would have retained 

rulemaking author i ty, but procedures would hav'e been modified, 

and congressional deferral or rejection would have been made 

easier by extension of the review period and use of a one-house 

veto. H.R. 481 would have placed the rulemaking authority in the 

JUdicial Conference. It did not appear that Conference rules 

would be accorded any presumption of validity as the product of 

an institution created by Congress. On the contrary, affirmative 

congressional action would be required to trigger effectiveness. 

Other Proposals. Several other suggestions for structural 

changes have been made, most of them less comprehensive than 

those already discussed. One of these is that--if one step is to 

be omitted--review by the Judicial Conference, rather than by the 

Supreme Court, should be eliminated. Other proposals, assuming 

the establishment of a rulemaking commission, are concerned with 

appointment of its members. They would require the Conference 

itself to appoint a commission, with a rotating membership com­

posed of one judge from each judicial council; let appointment to 

a commission be shared by the president and the chief justice; 

let appointment be shared by the Conference and the councils; or 

require, because of the importance of the rules in state courts, 

that ~tate judges be included on any commission. 

One proposal designed to retain the prestige of Supreme 
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Court participation calls for rules to be referred automatically 

to Congress within a specified period--say sixty to seventy-five 

days after the Conference submits them to the Court--unless the 

Court acts on them on its own initiative or in response to ob-

jections filed with the Court's clerk. (This proposal is re-

ferred to as the Court-Conference proposal.) During the speci-

fied period, the Cou~t could approve, amend, postpone action, or 

return the rules to the Conference for further fact-fi~Aing or 

other work. If the Court took no action, approval would be 

assumed, and the Conference would transmit the rule to Congress 

on the Court's behalf. 

The Content of the Rules and 
the Congressional Relationship 

Existence and Exercise of Power 

The criticism is made that, particularly in the last two 

decades, the Court has asserted rulemaking power in areas where 

its authority was doubtful or should not have been exercised. 

The rulemaking authority of the Court is limited by Article I of 

the Constitution, which vests legislative power in Congress and 

requires that all bills approved by Congress be submitted to the 

president. In addition, the enabling act limits the Court's 

authority to "rules of practice and procedure," and stipulates 

that promulgated rules shall not abrogate, enlarge, or modify any 

"substantive" right. 204 Preservation of the right to a jury is 

204. 28 U.S.C. § 2072 (1976). 
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also enjoined. Several promulgated rules have been challenged as 

"substantive" in litigated cases; discussions have not so held. 

Others have been criticized as unconstitutional or "substantive" 

by justices dissenting from their promulgation, by members of 

Congress, and by legal scholars. 

Arguments that a rule violates the sUbstantive right prohi­

bition of the enabling act have never been accepted by a majority 

of the Court.
205 

In Sibbach v. Wilson,206 the Court, by a five­

to-four decision, upheld the validity of rule 35, requiring sub­

mission to physical and mental examination. In doing so, the 

Court rejected petitioner's definition of "substantive" as "im-

portant" and "substantial." The proper test, the Court said, is 

"whether a rule really regulates procedure,--the judicial process 

for enforcing rights and duties recognized by substantive law and 

for justly administering remedy and redress for disregard or in­

fraction of them.,,207 The Court also rejected the argument that 

the rule worked a major change of policy not intended by Con-

gress. There were, the Court said, different policies in dif­

ferent states; the rules were consistent with the policy be­

hind the enabling act; and Congress had had the opportunity to 

veto the rule, if it disagreed with the policy.208 Justice 

205. But see note 188 supra. 

206. 312 u.S. 1 (1940) . 

207. Id. at 14. 

208. The Court pointed out that rule 35 had been attacked 
b~£ore the committees of both houses, and that the advisory com­
mlttee report and notes called attention to contrary practice. 
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Frankfurter, writing for himself and Justices Black, Douglas, and 

Murphy, dissented on the grounds that the case was controlled by 

an earlier decision recognizing the inviolability of the person, 

and that "a drastic change in public policy in a matter deeply 

touching the sensibilities of people or even their prejudices as 

to privacy, ought not to be inferred from a general authorization 

t f 1 t 1 "209 o ormu a e ru es • • • • 

In Mississippi Publishing Corp. v. Murphree,2l0 the Court 

rejected the argument that rule 4(f)--providing for service of 

process anywhere within the state in which the district court 

sits--affects a substantive right. 2ll 212 In Hanna v. Plumer, the 

Court unanimously upheld the validity and application of rule 

4(d)(1), although Justice Harlan dissented from some of the 

Court's reasoning, which he found gave too much weight to the 

federal rules, and Justice Black only concurred in the result. 2l3 

209. The dissenters regarded any inference of tacit ap­
proval because of Congress's failure to act as "an appeal to 
unreality," given the mechanics of legislation and the practical 
conditions surrounding the business of Congress when the rules 
were submitted. 312 u.s. 1, 18 (1940). 

210. 326 u.s. 438 (1946). 

211. Id. at 445. 

212. 380 u.s. 460 (1965). 

213. Specifically, the Court held that where a federal rule 
and local law directly conflict and the federal rule covers the 
question, the federal rule applies unless it is invalid, i.e., 
unless the prima facie judgment of the Conference committee, 
Court, and Congress is shown to be wrong. In the course of its 
opinion, it described the rulemaking power as including a "power 
to regulate matters which, though falling within the uncertain 
area between substance and procedure, are rationally capable of 
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214 In Schlagenhauf v. Holder, the Court rejected the substantive 

right argument with respect to rule 35 as applied to a defen­

dant. 215 

There is criticism that the Court has taken too broad a view 

of its authority. Justices Black and Douglas raised constitu-

tional, as well as policy and statutory, objections in dissenting 

from rule promulgation on several occasions. 2l6 The long line of 

classification as either." 380 u.S. 460, 472 (1965). 
Justice Harlan read this description of the rulemaking power 

to mean that the federal rules are absolute because rule makers 
presumably make rational classifications. He proposed that the 
test of "substantive" for both Erie and enabling act purposes 
should be whether choice of the rule "would substantially affect 
these primary decisions respecting human conduct which our 
constitutional system leaves to state regulation." Id. 

214. 379 U.S. 104 (1964). 

215. Justice Douglas dissented from this aspect of the 
decision. He would have referred the problem to the civil rules 
committee for study of safeguards that should be built into the 
rule as applied to defendants. 379 u.S. 104, 124-27 (1964). 

216. In 1961, Justice Douglas objected to promulgation of 
an amendment to Fed. R. Civ. P. 25(d) providing for automati~ 
substitution of the successor of a public officer as a party, on 
the grounds that it effected a basic change in a clearly ex­
pressed congressional policy; and Justice Black withheld approval 
of all the then-promulgated amendments, stating only that "it 
would be better for Congress to act directly by le9islation on 
the matters treated by the Rules." 368 u.S. 1015 (1961). In 
1963, both justic~s attacked the constitutionality of the en­
abling act itself, as well as the promulgation of rules relating 
to directed verdicts, summary judgments, special verdicts, dis­
missal of actions, service of process, garnishment, and attach­
ment. They saw these rules as amounting to legislation, and thus 
violating the constitution as well as the substantive rights 
prohibition of the enabling act. 374 U.S. 865 (1963). In 1966, 
Justice Black dissented on consti tutio',?d grounds from promulga­
tion of all the then-promulgated civil and criminal rules. 383 
u.S. 1032. Justice Douglas dissented from promulgation of cer­
tain rules relating to discovery, pretrial conferences and pre­
sentence reports, on the grounds that they might affect consti-
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their dissents had inevitable repercussions in Congress, and 

Justice Douglas's dissent from promulgation of the evidence rules 

was an acknowledged factor in their prompt deferral. 217 

For all the congressional criticism of some of the rules, 

and for all the restrictions placed on the Court's power, enact­

ment of the evidence rules enabling act made clear that the Court 

does have authority in the evidence area, including privilege. 218 

At the same time, the requirement of congressional action before 

privilege amendments become effective seems to imply a congres­

sional view of privilege as a substantive area or at least as 

having substantive aspects. 219 

tutional rights of defendants and required further consideration 
by the Judicial Conference. 383 u.s. 1089 (1966). In 1972, 
Justice Douglas dissented from promulgation of Fed. R. Crim. P. 
50(b) (Plan for Achieving Prompt Disposition of Criminal Cases) 
on the grounds that it involved a legislative determination and 
that the Court is not able to make jUdgments among policy choices 
where the weighing of relative advantages depends on extensive 
~act-finding. 56 F.R.D. 143, 182 (1972). Justice Douglas ob­
Je~ted to promulgation of the evidence rules on the grounds that 
eVldence rules are not "rules of practice and procedure." 409 
u.s. 1132, 1133 (1972). And in 1974, he objected to promulgation 
of criminal procedure amendments on the grounds that the Court 
had no hand in their drafting and no competence to design them in 
keeping with the titles and spirit of the Constitution. 416 u.s. 
1003. 

217. Act to Promote the Separation of Powers by Suspending 
Rules qf Evidence: Pub. L. No. 93-12, 87 Stat. 9 (1973). 

218. 28 U.S.C. § 2076 (1976). The authority is to amend 
the congressionally enacted rules, and the congressional review 
period is 180 days, rather than 90 days; all evidence rules are 
subject to one-house veto and one-house deferral; privilege 
amendments cannot become effective without congressional action. 

219. The House committee report states that many evidence 
rules--particularly those in the privilege and hearsay fields-­
involve "substantial policy judgments," that it is appropriate 
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Several students of the rulemaking process have criticized 

the promulgation of privilege rules, or have objected to future 

amendment of those rules, on grounds that the Court lacks author-

ity or, to the extent that it has authority, that it should re­

frain from using it in an area where social policy objectives are 

of such importance. 220 Questions are also raised as to the judi-

cial and legislative roles in rulemaking for other sensitive 

areas such as habeas corpus, negotiated pleas, and class actions. 

Various proposals deal with difficulties of the substantive 

right question. Professor Wright would limit Court rulemaking to 

"purely procedural" questions, and even here, he favors legisla­

tion if a rule would have important side effects on substantive 

rights. He points out that Congress represents a better balance 

of interests for consideration of such rules than does any com-

mittee. Professor Lesnick, who also favors a broader interpre­

tation of substantive rights, suggests that Congress spell out 

for Congress to play a greater role than provided for in the 
enabling acts, and that a new procedure should therefore be 
adopted. H.R. Rep. 93-650, 93d Cong., 1st Sess. (1973). See 
note 229 infra. The House bill would not have required affirma­
tive action but would have permitted either house to veto privi­
lege amendments. Representative Holtzman's separate statement 
took the position that this procedure was unwise and unconstitu­
tional because the Court cannot legislate on substantive matters 
and can only pass on them in the case-controversy context. 

220. Goldberg, The Supreme Court, Congress, and Rules of 
Evidence 5 Seton Hall L. Rev. 667 (1974). See also Martin, 
Inherent Judicial Power: Flexibility Congress did not Write into 
the Federal Rules of Evidence, 57 Tex. L. Rev. 167 (1979). 

Professor Wright (supra note 80) took the position, prior to 
promulgation, that the Court had authority in the privilege area, 
but should refrain from using it because it would be inconsistent 
with proper ordering of the federal system. 
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restrictions in the enabling act, or that the JUdicial Conference 

adopt a rule clarifying "substantive" for the guidance of its 

committees. 221 Other critics stress that important functions of 

the standing committee are to identify and veto at an early stage 

any projects for rulemaking in substantive areas. Professor 

Clinton believes that difficulties in untangling housekeeping 

rules from rules affecting substantive rights are so great that 

Congress should either specifically delineate boundaries of Court 

rulemaking, as it began to do concerning evidence, or assume the 

burden of affirmative approval of all rules of practice and pro­

cedure for federal courts. 222 

Not all students of the process agree that Court rulemaking 

has overstepped its bounds or failed to exercise proper restraint 

, h b' 223 w~t respect to su ]ect matter. Some believe that the Court 

has a responsibility to formulate rules in controversial areas 

and should realistically expect Congress to examine them closely. 

Judge Weinstein, although he agrees that in retrospect the pro-

mulgation of privilege rules was probably ~ mistake, does not 

disapprove Court rulemaking on habeas corpus, negotiated pleas, 

and class actions. Rather, he treats these areas as suitable for 

221. Hear ings on Proposed Amendments to Federal Rules ~.£. 
Criminal Procedure, supra note 100, at 208. 

222. Clinton, supra note 26. 

223. Judge Joiner suggests that in areas where there have 
been serious conflicts, rulemaking suffered from lack of congres­
sional leadership. Proceedings on Rulemaking, supra note 119, at 
476-77. 
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, 1 ' 224 thorough congress~ona rev~ew. An alternative proposal for 

dealing with controversial areas is that the advisory committees 

identify controversial issues at an early stage, but rather than 

examine them in open, lengthy legislative procedures, move draft 

rules quickly to Congress, where consideration of social policy 

questions is more appropriate and better done. 

Congressional Relationship 

Review of Promulgated Rules. Participants in and observers 

of Court rulemaking point out that, whatever the results, de­

tailed congressional rewriting of transmitted rules takes too 

long, and tends to undermine the process. Critics question 

whether, apart from privilege, changes made by Congress in the 

Court's evidence rules merited the effort.
225 

There are also 

doubts as to what some of the extensive 1975 congressional 

I , h d 226 revisions of the criminal rule amendments accomp 1S e • 

Professor Clinton takes the position that congressional revision 

224. Judge Weinstein finds legislation more suitable for a 
subject such as speedy trials. Congress did in fact act in this 
area after promulgation of rule 50(b) over Justice Douglas's 
dissent. See note 216 supra. 

225. See Weinstein, supra note 70, a~ 11, 75. Judge W~in­
stein also questions whether Congress has ~n fact succeeded ~n 
leaving the federal law of privilege where it found it. Id. at 
74. Professor Hazard contends that Congress simply postponed 
decisi.on because political factors made it unable to act. See 
also Wright, supra note 118, at 655, citing, in addition, Wright 
& Graham, 21 Federal Practice and Procedure: Evidence § 5006, at 
108-09 (1977). 

226. Hungate, Chang~s in the Federal Rules of Criminal 
Procedure, 61 A.B.A.J. 1203 (1975); Weinstein, SUI~ note 70, at 
70-71, 148. , 
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of rule 9 of the habeas corpus amendments prevented undesirable 

alteration of existing law, but he regards the present review 

system as defective. 

As a corollary to his proposals for improving the rUlemaking 

process, Judge Weinstein suggests that Congress should exercise 

self-restraint with respect to transmlOtted 1 0 ru es, avoIding un-

necessary attention to procedural details. He regards review of 

the initial draft of a set of rules and the 1 0 
0 new po lCles they 

contain as appropriate; but he opposes review of occasional sub­

sequent amendments, unless they involve sharp policy changes. 

His plea for a "presumption of validity" parallels Judge 

Hungate's statement--after the extensive 1975 revisions of the 

criminal amendments--that Congress should accord a "healthy 

respect" to Court-proposed amendments. 

Professor Clinton makes a radically different proposal: a 

statutory requirement that all rules be submitted to Congress as 

ordinary bills. His law review article227 argues that this re­

quirement would simply formalize congressional review of evi­

dence, criminal, and habeas corpus rules. 228 Representative 

Holtzman's bill placing rulemaking authority in the JUdicial 

227. Clinton, supra note 26. 

228. Since t?e~, ho~ever, Congress has permitted a set of 
ap~e~late rules, CIVIl (dIscovery) rule amendments, and some 
crImInal rule amendments to go into effect in accordance with the 
statutory deadline. Bankruptcy rules also went into effect in 
accordance with the statutory timetable in 1976, an exception 
noted by Professor Clinton. 
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Conference (H.R. 481) would have required affirmative action on 

all promulgated rules. 229 

Participation in Court Rulemaking. There is support for the 

idea that some of the negative aspects of congressional review 

may he avoided through a closer relationship between the judicial 

and legislative branches during the drafting and revision pro­

cesses. Alternative proposals call for members of Congress or 

their staffs to serve as members of advisory committees, or for 

liaison to be achieved through attendance at meetings and infor-

l Ot 0 230 rna communlca Ion. The membership proposal has been criti-

cized on the grounds that legislative involvement in the drafting 

process could give senior congressional leaoers undue influence 

and jeopardize the impartiality of Congress on review.
231 

There 

is some support for liaison through regular meetings with members 

of Congress or their staffs prior to transmittal;232 and there is 

substantial support for inviting members of Congress to attend 

229. This procedure was considered and rejected with re­
spect to amendments of all the evidence rules. The House be o

-

lieved that any amendments would likely be "of modest dimensions" 
and feared that some worthwhile amendments might not be adopted 
because of other demands on Congress. H.R. Rep. No. 93-650, 93d 
Co n g., 1 s t Se s s. 18 ( 19 7 3 ) • 

230. Hearings on Proposed Amendments to Federal Rules of 
Criminal Procedure (statement of Judge Thomsen), suprQ note 100, 
at 5-6 (1974). 

231. Weinstein, supra note 70, at 109-10. 

232. Proceedings on Rulemaking, supra note 119, at 478. 
Dean Cramton would also support this type of liaison. 

, 
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d ' , t t' b 233 a v1sory comm1t ee mee 1ngs as 0 servers. Judge Weinstein is 

concerned that the mere presence of congressional observers might 

give the legislators who designate them undue influence and might 

tend to co-opt Congress. 

Additional Statutory Problems and Proposals 

Time Requirements. Existing enabling acts generally require 

that promulgated rules be transmitted to Congress "at or after 

the beginning of a regular session thereof but not later than the 

first day of May" and provide that they shall not take effect 

until the expiration of ninety days after transmittal.
234 

The ninety-day period within which Congress must act to 

avoid effectiveness has clearly been a burden to Congress in 

recent years. Difficulties have resulted in a series of orders 

that defer effectiveness for specified or indefinite periods, 

h ' t'l f h '1 t' 235 C h t at 1S, un 1 urt er congress1ona ac 10n. ongress as on 

some occasions avoided deferral of entire transmitted packages by 

severing noncontroversial rules from those it decides require 

further study. 

Judge Weinstein, Professor Clinton, and Professor tesnick 

233. See text accompanying notes 31 and 32 supra, 
concerning present practices. 

234. The evidence enabling act, 2S U.S.C. § 2076 (1976), 
specifies a ISO-day period. Although there is no statutory re­
quirement for transmission of rules with respect to criminal 
procedures after verdict, they are in fact transmitted along with 
other criminal rules. 

235. See note 73 supra. 
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agree that the ninety-day period is impractical in view of cur­

rent workloads, and they favor extension of the ISO-day evidence 

amendment provision to other areas. As an alternative, Professor 

Clinton suggests that Congress consider returning to the pre-195D 

provisions that provided a full legislative session for review. 

The rUlemaking provisions of ~. 1722 (Senator Kennedy's bill to 

revise the criminal code) and H.R. 4S0 would have changed the 

review period to ISO days. H.R. 6915 (Representative Drinan's 

bill to revise the criminal code) would have retained the ninety­

day period. Judge Hoffman's statement before the Senate Judici-

ary Committee on October 5, 1979 took the position that the 

ninety-day period is adequate, and that adoption of a longer 

period is undesirable in view of the already considerable length 

236 of the rulemaking process. 

In recent years, the May 1 deadline has sometimes proved 

burdensome to committees, and inclusion of this date in the stat-

utes is criticized as an anachronism based on earlier congres-

sional recess dates. The rulemaking provisions of H.R. 6915 and 

S. 1722 would, however, have retained the May 1 deadline,237 as 

236. Reforms of the Federal Criminal Laws: Hearings on S. 
1722 and S. 1723 Before the Senate Comma on the Judiciary, 96th 
Cong., 1st Sessa 10,722 (1979). 

237. H.R. 6915, 96th Cong., 2d Sessa (19S0) contained 
rulemaking provisions for procedures to and including verdict 
(§ 5103); procedures after verdict (§ 5104); and procedures in 
cases before magistrates (§ 5105). It retains the May 1 deadline 
for procedures to and including verdict, and would not introduce 
any statutory requirement for submission to Congress of rules 
relating to procedure after verdict or cases conducted by magis­
trates. 

S. 1722, 96th Cong., 1st Sessa (19S0) would have incorpo-
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would H.R. 480, Representative Holtzman's bill that would keep 

the rulemaking power in the Supreme Court. Holtzman's alterna­

tive bill, H.R. 481, which placed the authority in the JUdicial 

Conference, contained no specified date, probably because it 

would require affirmative congressional action before any rules 

became effective. 

The Invalidating Provisioq. Most current enabling acts con­

tain, in identical or slightly varied form, the invalidating pro­

vision that has been in section 2072 since 1934: 

,All laws in conflict with such rules [i.e., rules of 
practlce and procedure prescribed under the enabling act] 
shall be of n~3~urther force or effect after such rules have 
taken effect. 

The meaning 0r weight to be given to the provision at this time 

is not entirely' " lear, al though its inclusion in the enabling act 

was d d t ' 1 239 regar e as essen la • Professor Moore states that it was 

decided not to specify the superseded statutes, because it is not 

always possible to tell the exact effect of the invalidating pro­

vision outside the context of a litigated case, and because of 

rated provlslons for evidence rules (§ 3712) and appellate rules 
(§ 3~22), as well ~s rules of criminal procedure prior to, in­
cludlng, and relatlng to entry of judgment in district courts or 
proceedings before magistrates (§ 3702). It retains the May 1 
deadline for all these rules~ 

238. 28 U.S.C. §§ 2072, 2075 (1976); 18 U.S.C. §§ 3771, 
3772 (1976). The 1933 enabling act for postverdict criminal 
rules contained a similar provision. Act of Feb. 24, 1933, ch. 
119, § 3, 47 Stat. 904. 

239. See Clark, The Handmaid of Justice, 23 Wash. U.L.Q. 
297 (1938) noting similar state provisions and pointing out that 
a similar Wisconsin statute had been upheld by the Wisconsin 
Supreme Court. 

I I, ~ 
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the large nunlber of procedural provisions scattered throughout 

the code. 240 Professor Moore further states that the 1948 revi-

sion of the JUdicial Code "for the most part" eliminated the 

statutes that were made obsolete by the adoption of the rules. 241 

Professor Clinton suggests that the provision may have been 

adopted so that the Conformity Act wo~ld be automatically re­

pealed when the Court promulgated rules, but would remain in ef­

fect until that time. As he recognizes, this hypothesis leaves 

no explanation for continued inclusion of the clause in later 

enabling acts. 

There are several cases in which 'the effect of the ,lvali-

dating clause is determined. It has been held, for example, that 

a statute prescribing a sixty-day time period for appea~s where a 

United States agency is a party, and a statute limiting costs for 

brief printing in admiralty appeals, are invalidated by federal 

242 h appellate rules. There is some conflicting authority, but t e 

widely accepted view is that the restrictive venue provisions im­

posed by Congress in the National Bank Act are overridden by the 

240. 
ed. 1979). 

2 Moore's Federal Practice, ~ 1.02 [5], at 129. (2d 

Judge Dobie stated the effect of the invalidating provision 
very broadly in 1939: "The federal equity rules are superseded 
and federal statutes inconsistent with the rules are repealed, 
though federal statutes on points not covered by the rules remain 
in full force and virtue." Dobie, The Federal Rules of Civil 
Procedure, 25 Va. L. Rev. 261, 262 (1939). 

241. Moore's Federal Practice, supra note 240, at 131. 

242. Griffith Co. v. N.L.R.B., 545 F.2d 1194 (9th Cir. 
1976), cert. denied sub nom. Waggoner v. Griffith Co., 434 U.S. 
854 (1977); Waterman S.S. Corp. v. Gay Cottons, 419 F.2d 372 (9th 
Cir. 1969). 

, 
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liberal provisions of rule 14 as to third-party practice.
243 

Statutory provisions permitting appeals from certain interlocu-

tory decrees in admiralty cases are not repealed by rule 

54(b).244 Dicta in a 1963 Supreme Court case expressly noted the 

force of the invalidating clause, but the Court found that the 

statute involved did not conflict with the rule. 245 . 
Justices Black and Douglas criticized the invalidating 

243. Compare Jones v. Kreminski, 404 F. SUppa 667 (D. Conn. 
1975) and Odette v. Shearson, Hammill, & Co., Inc., 394 F. SUpPa 
946 (SoD.N.Y. 1975) with Swiss Israel Trade Bank v. Mobley, 319 
Fo SUpPa 374 (S.D. Ga:-I970). 

244. In re Northern Transatlantic Car.riers Corp., 423 F.2d 
139 (1st Cir. 1970). 

Although it has generally been recognized that the invali­
dating clause applies to federal statutes, the court in McCollum 
Aviation Inc. v. Cim Associates, 438 F~ SUppa 245 (S.D. Fla. 
1977), referred to it in holding that a state statute requiring 
authority to transact business as a prerequisite to bringing suit 
in the state's courts took precedence over Fed. R. Civ. P. 17(b). 
In United States v. Isaacs, 351 F. SUpPa 1323, 1328 (N.D. Ill. 
1972), the question of relative weight to be given to a rule and 
a statute was raised but was not really an issue, because the 
statute was enacted subsequent to the rule. 

245. Davis v. United States, 411 U.S. 233, 241 (1973), in 
which the Court said: 

Were we confronted with an express conflict between the Rule 
and a prior statute, the torce of § 3771, providing that ' 
'[aJll laws in conflict w1th rules shall be of no further 
force or effect,' is such that the prior inconsistent statute 
would be deemed to have been repealed. Cf. Sibbach v. Wilson 
& Co., 312 U.So 1, 10 (1941). The Federal Rules of .Criminal 
Procedure do not ex proprio vigore govern post-conviction 
proceedings, and had Congress in enacting the statutes gov­
erning federal collateral relief specifically there dealt 
with the issue of waiver, we would be faced with a difficult 
question of repeal by implication of such a provision by the 
later enacted rules of criminal procedure. But Congress did 
not deal with the question of waiver in the federal colla­
teral relief statutes • • • • 
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clause as unconstitutional in 1963 and 1966.
246 

Professor 

Clinton regards the clause as both unconstitutional and unwise; 

Judge Weinstein and Professor Lesnick recommend its elimination 

from the statute. Dean Cramton also questions the wisdom or 

necessity of the provision and describes it as of "dubious con­

stitutionality." Essentially, Professor Clinton's constitutional 

argument. is an elaboration of the Black-Douglas position. He 

argues that the clause amounts to unlimited delegation of legis-

lative authority to the Court and is not saved by a reserved 

"veto" power, because a veto is not the affirmative legislative 

action required by section 7 of Article I. Apart from constitu­

tional issues, Professor Clinton regards the grant of invali­

dating power to the Court as unwise because of wh~t he sees as 

f ' t . t' 24 7 th 1 d t the lack of ef ect1ve statutory res r1C 10n , e c ose ~a ur~ 

of the rulemaking process, the absence of a case or controversy 

context, and the making of policy decisions by advisory commit-

tees. 

H.R. 480 and H.R. 481 would have omitted the invalidating 

provision. Both H.R. 6915 and S. 1722 retained the clause, with 

248 
very slight modification of its language. 

246. See note 216 supra. 

247. As discussed in chapter four infra, Professor Clinton 
believes that the "substantive" rights restriction has been too 
narrowly construed by the Court both in litigated cases and in 
rulemaking. He also sees the jury trial interdiction as ineffec-
tive. 

248. H.R. 69l5~ 96th Congo, 2d Sessa § 5103 (1980); 
S. 1722, 96th Cong., 1st Sessa §§ 3702, 3712, 3722 (1979) • 
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One House "Veto." The evidence rules enabling act permits 

either house to defer effectiveness of promulgated evidence rules 

until a specified later date, or until approval by Congress, that 

is, indefinitely. This provision has been attacked by critics, 

and questions are raised as to its constitutionality and the 

degree to which it concentrates power in important committee, 

chairmen of one house of Congress. In_addition, as a practi9al 

matter, Professor Lesnick is concerned with the dangers of pos-

sible stalemate in a situation where the rules are inoperative 

and the legislature unable to act. He proposes that Congress 

relinquish the power, revise the statute to limit deferrals to 

one time and for a set period, or in any event, refrain from 

extending the power beyond the evidence rules to other rules.
249 

H.R. 480 included a one-house veto provision requiring a 

resolution of disapproval to be adopted within the lBO-day 

. d 250 perl.o • Neither H.R. 6915 nor S. 1722 included a one-house 

veto provision. 

249. Lesnick, supra note 91, at 583-84. 

250. Holtzman's statements introducing the bill indicate 
her concern that, under the present system, bad rules can go into 
effect by default if both houses can't agree, one house fails to 
act, or the president fails to sign the bill. She regards such a 
system as inconsistent with congressional r~sponsibility for 
rulemaking, which she describes as equal with that of the judi­
cial branch. 125 Cong. Rec. H7l-72 (daily ed. Jan. 15, 1979). 

{I I 
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IV. SOME PROPOSALS EXAMINED 

The criticisms and proposals set out in chapter three raise 

basic questions about the existing system. Does it provide ade­

quate consideration and review of the rules? Does it provide 

sufficient public participation? Is it efficient? In turn, the 

To criticisms and proposals present their own set of questions. 

what extent are 'the alleged shortcomings in the present system 

real? How would the proposals help? Would they introduce new 

problems? Many of the proposals respond to perceived problems 

arising from the Supreme Court's role as rule promulgator. Some 

proposals seek to protect the Court from serious threats to its 

fundamental function as the final arbiter of the meaning of con­

stitutional and statutory provisions. Other proposals seek to 

protect the rulemaking process from dangers that arise when the 

same institution is both promulgator and interpreter. 

Arguments that the Court may lose prestige because of cri­

ticism at congressional hearings
25l 

are difficult to evaluate. 

Anybody engaged in decision making in controversial areas will 

provoke criticism, and the Court risks its prestige every time it 

issues an opinion on a difficult question. The importance of 

avoiding additional risk--when balanced against factors favoring 

Court promulgation--is not clear. The extraordinary juxtaposi-

251. See text accompanying note 180 supra. 
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tion of circumstances surrounding the evidence rules is most un­

likely to recur,252 and congressional treatment of the criminal 

rules transmitted in 1974 was probably influenced by the timing 

of their submission (while the evidence rules were still before 

Congress), as well as by the sensitivity of the subject matter. 

Whether rule promulgation is an undesired burden for the 

Court is a question for its members •. Those outside the Court are 

not in a position to know members' views; they can only draw 

tenuous conclusions from dissenting opinions. 

A lack of current trial experience is perceived to limit the 

ability of the Court to appreciate the impact of rules on every-

day operation of lower court processes, but the Court is not 

devoid of recent experience with trial litigation under the 

federal rules. More important, the contribution of current trial 

experience is maximized by placing that experience at the formu-

lation level~ the present structure includes substantial numbers 

of district judges and practitioners on the advisory committees, 

252. There were several possible causes for any loss of 
prestige in connection with the evidence rules. Probably most 
important was the fact that substantial changes were made after 
the rules were submitted to the Court, that these changes gen­
erally favored the executive branch position, and that they 
appeared to have been made as a result of pressure from the 
Justice Department at the time of the Watergate revelations and 
the resultant executive-legislative power struggle. {In fact, 
there had also been pressure from the chairman of the Senate 
Subcommittee on Criminal Law and Procedure with respect to court 
rulemaking generally.} See Berger, How the Privilege for Gov­
ernmental Information Me~ts Watergate, 25 Case W. Res. L. Rev. 
747, 775-76 (1975). See also Wright, supra note 118, at 654-55, 
which discusses various factors working against acceptance of the 
evidence rules. 
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the standing committee, and the JUdicial Conference. At the re-

viewing stage, current trial experience, while valuable, is no 

more indispensable to the Court's promulgation than it is to 

congressional review and acceptance or rejection. 

The most serious concerns are those relating to the alleg-

edly cursory nature of the Court's review and its alleged ina-

bility to consider promulgated rules impartially in litigated 

cases, with the result that constitutional questions are some-

times determined in the abstract by advisory committees, without 

either judicial or legislative safeguards. Conclusions that re­

view is cursory have been based on the absence of Court-imposed 

changes in recent years, on statements in Black-Douglas dis­

senting opinions, and on the presumption that, in view of its 

heavy case load, the Court necessarily l~cks time to examine the 

substance of the rules. 

Logically, there would seem to be merit in Professor 

Hazard's point that, if the Court's review is only cursory, it 

does not have sufficient intellectual investment in the rules to 

impair its objectivity in a litigated case. But criticism of 

lack of objectivity is not based as much on logic as on the 

perception that institutional pride would inevitably affect the 

C t ' t' 253 our s perspec lve. 

253. Judge Weinstein cites as additional evidence of lack 
of objectivity the fact that some members of the evidence rules 
advisory committee were expected to support the promulgated rules 
before Congress, although at that point they believed that revi­
sion of the promulgated draft was desirable. Weinstein, supra 
note 70, at 101-02. 
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Decisions in the few pertinent cases do not establish lack 

of objectivity.254 Although the current Court has made clear 

that the Hanna holding is still good law,255 it is not entirely 

clear how it would treat the Hanna statement that promulgation 

amdunts to a prima facie determination of validity.256 In any 

event, a prima facie determination is not a conclusive one. 

Whatever the facts regarding jUdicial detachment in any 

given instance, public perception of lack of objectivity and 

confusion about the weight to be given to promulgation are both 

problems. Lower courts have generally attached considerable 

weight to the Court's action in promulgating rules, and to the 

failure of Congress to reject them. 257 

In a certain sense, its role as promulgator puts the Court 

in an anomalous position in relation to some of its critics. If 

it is only certi~ying procedures, complaints that constitutional 

and other important questions are not being given sufficient 

consideration prior to promulgation are given credence. (This 

254. There are some differences as to the merits of the 
holdings, but criticism of those decisions has generally focused 
on the reasoning rather than the results. 

255. In Walker v. Armco Steel Corp., 446 U.S. 740 (1980) 
the Court restated the Hanna holding, emphasizing its limitation 
to cases where there is an unavoidable conflict between a federal 
and a state rule. 

256. Justice Powell's dissent from the 1980 order adopting 
civil rule amendments stated for three members of the Court that 
promulgation is more a certification of procedures that have been 
followed than "a considered judgment on the merits of the propo­
sals." 446 U.S. 997 (1980). 

257. See note 190 supra. 
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is, of course, a basic criticism, as most rules are not chaI-

t) On the other hand, if the Court is making lenged in any cour • 

prima facie determlna lons 0 't' f vall'dity after serious examination 

of these questions, complaints based on lack of objectivity in 

subsequent litigation are given weight. 

These disadvantages must be weighed against the advantages. 

In a federal system based on separation of powers, the position 

and prestige of the Court are assets for jUdicial rulemaking, 

assets that may be particularly important in a period when 

Congress is asserting a more active role in review and legis­

lation. 258 Whatever it connotes in terms of review, the Court's 

imprimatur is a significant symbol for acceptance of rules by 

members of state and federal bars--more significant than promul-

259 gation by a commission, or by the Conference. 

The Court has a special supervisory duty as head of the 

260 "th t 't it to review federal court system, a pos1t10n .a perm1 s 

258. The 1978 proposal to enact details conce:nting i~ehave 
method for notice in class actions is of interest; ,1, wou, . 
in effect amended Fed. R. Civ. P. 23(c)(2). The Cltlzens Rlght 
~f Access to the courts Act, S. 2390, 95th Cong., 2d Sessa 
(1978). See Professor Miller's remarks at 79 F.R.D. 47~, ,492 , 
(1978) and Hearings on S. 2390 Before the Subcomm. on C1t1zen~ 
and Shareholders' Rights and Remedies of the Comm~ ?n the JUdl-

. Y 95th Cong 2d Sessa 6-7 (1978). The prov1s1on was c1ar_,., ,. 'R' ht 
omitted from a later version of the bill, S. 680, C1tlzens198~g) 
to Standing in Federal Courts Act, 96th Cong., 1st Sessa ( . 

259. Differences in Representative Holtzman's two bills, 
(H R 480 keeping the promulgation role in the Court, and _ H.R. ·481, 'placing it in the JUdicial Conference) suggested such a 
distinction. Under H.R. 481, no promulgated rule would become 
effective without an act of Congress. 

260. The Court has also recognized a special supervisory 
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proposed rules in light of the ~ubstantive law for which it has 

the ultimate responsibility.261 And, assuming that the needed 

review is essentiaL[y a certification of procedures, it may be 
'I 
\\ 

that this certifica~ion can be best done by the Court, because it 

is outside the Conference-committee system. 

Only the Court can evaluate the practicality of proposals 

that it engage in more detailed examination of the rules, with or 

without assistance of additional staff or other administrative 

support. Effecting such proposals could meet criticism of cur­

sory review by the Court, but could aggravate the problem of ob-

jectivity in litigated cases. 

Structural Proposals 

The Court-Conference Proposal 

The proposal that the Conference transmit rules to Congress 

after a fixed period, unless the Court acts on them sua sponte or 

262 in response to a statement filed with its clerk, is designed 

to retain the advantages of Court promulgation while opening the 

duty with respect to the rules. See Schlagenhaugh v. Holder, 379 
u.s. 104,111-12 (1964), in which the Court indicated that, had 
the issue involved different subject matter, it would have re­
manded for determination by the court of appeals, instead of it­
self ruling on the merits and guidelines. 

261. It can also take account of cases pending before it. 
Judge Weinstein has pr,,1nted out that then-current litigation 
involving issues raised by the work product rule and by privilege 
rules caused the Court to reject a proposed work product amend­
ment in 1947 and to return privilege rules to the Conference. 
Weinstein, supra note 70, at 100-01. 

~62. See pp. 85-86 supra. 
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t bl " t It would make direct statements from process 0 pu 1C 1npu • 

persons outside the rulemaking system available to the Court, 

thus informing it in advance and first-hand of the substance and 
263 

intensity of criticism that might later be made to Congress. 

The system could result in some shortening of the time re-

quired for rule amendment, although rules are not normally before 

the Court for a long period. 264 Of course, review of the state-

ments would impose burdens. 

The Judicial Conference Alternative 

Promulgation by the Judicial Conference would eliminate all 

question of the Supreme Court's objectivity in considering con­

stitutional and statutory challenges to the rules in litigated 

cases. 265 with one district judge from each circuit serving on 

the Judicial Conference, almost half the promulgators would be 

judges with current trial experience. Questions of damage to the 

Court's prestige as a result of public criticism at congressional 

hearings would be eliminated, as would any possible advisory 

opinion issue; and removal of the Supreme Court review stage 

would result in some time saving. The Judicial Conference alter-

263. Summaries of these positions might already be avail­
able to the Court in more objective form in standing committee 
reports. 

264. See the time chart in the appendix infra. 

265. Some question of objectivity would rema~n becaus~ in­
dividual judges on the Conference could be faced wlth ~uest7ons 
of validity on their courts. They could, however, avo1d th1s 
problem py disqualifying themselves, a~d there would be no prob­
lem of institutional identity or prestlge. 
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native would require the fewest changes in the existing system, 

but it has some deficiencies. 

The Conference, like the Court, has made few revisions in 

266 
proposed rules in recent years, and there could again be com-

plaints of cursory review. Objections to the size and unwieldi­

ne~s of the Conference, and the infrequency and crowded agendas 

of its meetings, would persist. Fixed meeting dates impose rigid 

deadlines, possibly adding substantial time to the rulemaking 

process. Promulgation by the Conference would raise serious 

problems if the enabling statute required affirmative congres-

sional action on all rules. 

The Commission Alternative 

A rulemaking commission, as a single-purpose body, would 

assume the functions now performed by the standing committee, the 

Conference, and the Court. Current trial experience and other 

important factors could be assured by appointment procedures. A 

new institution with a legislative orientation to rUlemaking 

could employ open procedures with relatively little difficulty 

and no threat to other functions. 

There would be no question about the Court's prestige or 

objectivity in litigated cases. Concerns about centralization of 

power could be removed by the method of nominating commission 

266. It did, however, refer the originally transmitted 
draft of rule 15.1 back to the advisory committee in September 
1975, directing that it be circulated to bench and bar for fUr­
ther comments. 
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members. Time required for rule promulgation would be substan­

tially reduced by elimination of both Conference and Court review 

stages. 

Commission proposals also raise common problems. They in­

volve major structural change in an area where existing proce­

dures are well established and have produced a widely praised and 

widely accepted product. If the authority of the new commission 

'were not fully accepted by the bench and bar, the functioning of 

the rules would be affected. In addition, depending on appoint­

ment methods and the composition of the commission, its members 

might be subject to special interest pressures. Although a 

commission might be more representative and democratic, it might 

also be more political and less expert. 

The nominating process and commission composition are criti­

cally interrelated; alternative procedures would produce very 

different commissions. Dean Cramton's proposal that the entire 

Supreme Court make appointments after a public nominating process 

would bring in numerous nominees from a broad base: the judi­

ciary, law schools, the legal profession, and the general public. 

The process could be time-consuming, with responsibility de-

volving primarily on the chief justice. In addition, because the 
• 

type of representational considerations raised in connection with 

advisory committees267 are also raised in connection with commis­

sions, selection could involve sensitive political considera-

267. See pp. 64-68 supra. 
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tions. Criticism of Court appointments could be as great a 

threat to the Court's prestige as criticism of its rule promul­

gation. If the Court were nonetheless willing to assume the 

nominating responsibility, the quality of appointees could be 

expected to remain high. 

An alternative suggestion that the Judicial Conference ap­

point one judge from each circuit council would retain prestige 

for the process and assure the quality of appointees. It would 

eliminate any question of special interest representation. An 

all-judge composition might make transition to a commission more 

acceptable. Since all members would be appellate judges, the 

commission would represent a narrower range of occupational back­

grounds than does the current standing committee; this mqy change 

if circuit councils are restructured. 

Appointment sharing by the Conference and the councils could 

result in distribution of appointments among a wider segment of 

the bar. A nominating committee could, for example, consist of a 

small number of judges from the judicial councils and an equal 

number of district judges from the Conference. Such a committee 

would have knowledge of interested and expert persons in the cir­

~uits and could (if the statute permitted) nominate practicing 

la~~ers or law professors, as well as federal and state judges, 

to a commission. 

Sharing of appointments by the president and the chief jus­

tice would probably produce a broadly based commission, because 

the president would be likely to take political and representa-
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tional factors into account. Absent contrary statutory require­

ments, the commission might include representatives of the execu­

tive branch or of public or special ~<nterest grolJps. The desira­

bility of an executive role in the nominating process or on the 

commission is, at the least, highly debatable. The Department of 

Justice already participates at the advisory committee stage, as 

do other departments and agencies, but that is quite different 

from a role in promulgating rules to govern the judicial branch 

in its most fundamental duties. 

Professor Lesnick would have commission members chosen by 

leaders of the legislative and judicial branches, and he would 

include members of Congress as commission members. 268 He does 

not specify how many legislative members would be on the com­

mission, or in what ratio to other members. 269 

It may be, as Professor Lesnick suggests, that Congress 

would be particularly receptive to rules produced by a commission 

that it had a voice in selecting and whose members included mem­

bers of Congress. There is, however, substantial risk that there 

would be some loss of objectivity and expertise, that commission 

appointments would become politicized, and that individual mem-

268. The executive branch might also participate. See note 
202 supra. 

. ~69. Professor Lesn~ck and others, although expressing ad­
mlratlon for the cooperatlon of the three branches in the work of 
the commiss~o? on Revision of the Federal Court Appellate System, 
do not speclflcally suggest that a rulemaking commission be simi­
larly composed. See note 203 supra. Different policies would 
~ee~ ~o apply to a commission to review rules written by the 
Judlclal branch and subject to congressional veto. 
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bers of Congress would seek to exert influence before the con-

gressional review stage. There is also some danger of foreclo­

sure of the congressional position on review. Apart from all of 
I 

these considerations, it is questionable how much time or incli-

nation members of Congress would have for review of the rules. 

Inclusion of the legislative and executive branches in the 

nominating process and on the commission raises basic issues as 

to what extent the control of rulemaking--in the phases before 

congressional review--should remain in the hands of the judi­

ciary. Policy considerations with .respect to a commission may 

differ from those at the advisory committee level, because a com-

mission would be concerned with review and would substitute for 

the standing committee, the Conference, and the Court in this 

aspect of its work. 

The degree of outside participation in the process generally 

could have some bearing on the policy for commission membership. 

Opportunity for increased public participation might lessen pres-

sur.e for representation of interest groups on a commission. 

The number of members, terms of office, and provisions for 

staff are also important. Dean Cramton's suggestion for fifteen 

members would make the commission larger than the current stand­

ing committee, but there is considerable sentiment that the pres­

ent standing committee should be enlarged. His proposed five-

year term corresponds with Judge Weinstein's recommendation for 

the standing committee term. Annual rotation of one-fifth of the 
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commission, as he suggests, would ensure both new ideas and con-

tin~ity. 

Although he sees a commission as totally independent of the 

Conference and the Supreme Court, Dea~ Cramton raises the ques-

tion of whether it should report to those institutions on a regu-

lar basis. Presumably, any such reports would be status reports 

made as a matter of courtesy and for informational purposes. It 

would be important that reporting not appear to be part of a re­

view process, because that would defeat the purpose of removing 

questions of the Court's objectivity. The Court and the Confer-

ence could, of course, make proposals and suggestions to the com-

mission. 

Advisory Committee Structure 

There are no proposed alternatives to the basic framework of 

volunteer committee members assisted by a paid reporter of aca-

demic background. Structural criticisms and proposals focus on 

advisory committee composition and the related question of ap­

pointment methods. Some of this criticism is not justified,270 

but there are persistent questions as to whether the committees 

should be drawn from a wider segment of the bar and reflect more 

accurately the interests of. various segments of our society. 

Professor Hazard argues that procedural rulemaking is so 

technical as to interest only a small group of specialists, and 

that these specialists are capable of taking all relevant issues 

270. See note 19 and pp. 65-66 supra. 
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. t 271 1n 0 account. But with the scope of rulemaking broadening, as 

is the role of courts generally, special interest groups are in­

creasingly likely to assert the relevance of their concerns, and 

they may not be satisfied with representation of their interests 

by the committees as now constituted. 

Assuming that representation of various social and economic 

groups on advisory committees can be justified, how is it to be 

achieved? Reservation of places for representatives of parti­

cular social or economic groups on each advisory committee, if 

rigidly prescribed and limited to specific groups or organiza­

tions, might reduce the number of technical experts. Alterna­

tively, representation of groups, whether social (for example, 

women and minorities) or job-determined (for example, state 

judges or clerks of court) would increase the size of committees, 

possibly threatening their working effectiveness. 272 

The quality of a committee depends significantly on the 

person or institution making appointments to it. Judge 

Weinstein's suggested nominating system,273 to be employed if the 

JUdicial Conference becomes promulgator, would mean that nomina-

271. See note 107 supra. 

272. The North Dakota experiEI.r~c::(~ has been that committees 
~f twenty assure a workable quorum af twelve to fifteen at meet-
1ng~, and that committees any largeE than twenty are administra­
tively difficult. Er ickstad, A Ne'lj.! Rule-Making Process for North 
Dakota ~speech t? ~he Judicial Rulemaking Workshop sponsored by 
the Nat10nal Jud1c1al College and t.he American Judicature 
Society, May 22r 1978). 

273. See p. 81 supra. 
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tions would be influenced by the chief justice. Conference mem­

bers would be able to suggest appropriate members, and the pres­

ent high quality of appointees would be maintained. On the other 

hand, complaints of centralization of power and of basing ap­

pointments on recommendations from within a select group could 

persist. Proponents of rulemaking commissions would have the 

commission itself or its chairman appoint the advisory commit­

tees, in which case committee appointees probably would reflect 

the make-up of the commission. 

Whether the Court remains as promulgator or some alternative 

is adopted, attention should be given to the length of terms on 

both standing and advisory committees, and to the provision for 

reappointment. Current appointments to all committees are for 

four years, as specified by the 1958 Judicial Conference resolu­

tion, or for three years,274 but problems seem to have arisen 

with the limitation to a single reappointment. It is perhaps 

for this reason that Judge Weinstein and Dean Cramton suggest a 

five-year term and a maximum of one reappointment for standing 

committee or commission members. Possible alternatives include 

retention of the present three- or four-year term, with the pos­

sibility of two reappointments. The shorter initial terms might 

be more attractive, and the possibility of two reappointments 

would offer more flexibility. 

274. See p. 10 supra. 
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Proposals Relating to Process 

9penness 

Major proposals for achieving openness emphasize improving 

public awareness and participation through more notice of rule-

making, open meetings, hearings, more comprehensive committee 

notes, and increased availability of documents. The existing 

notice system, combined with closed meetings and limited distri-

but ion of documents, is insulated from outside pressures--a con-

dition favorable to scholarly, objective work. Reporters can 

prepare memoranda and drafts with no concern beyond assisting 

committees. Advisory committees can discuss the drafts with com-

plete candor, exploring ideas and exchanging views without fear 

that tentative suggestions will be reported or misinterpreted. 
I> 

But the interested pub~ic and probably most of the profession do 

not know how the rulemaking process works, and rule makers may 

not be fully aware of the scope and intensity of some outside 

views. 

Notice. The initial question is the stage at which notice 

of rule proposals should be given--specifically, whether it 

should be given earlier in the process. The first notice is now 

given by circulation of a polished advisory committee draft that 

has generally gone through some revision by an advisory commit-

tee. For all practical purposes, a decision to amend has proba-

bly been made, and views, although subject to revision, have gone 

through development and formulation. 275 

275. Once a draft has been prepared and circulated, there 
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In cases where there is uncertainty about the desirability 

of rulemaking on a particular subject or amending a particular 

rule, a procedure similar to the administrative agencies' Advance 

Notice of Proposed Rulemaking, which invites comments on the 

desirability of revision, would have the advantage of bringing 

problems to the attention of advisory committees at a very early 

stage. 276 The committee and its reviewing authority (standing 

committee and Conference, or commission) would have the benefit 

of a wide variety of points of view before deciding to go for­

ward. If the Court is to retain the ultimate responsibility for 

the rules, there is an argument for bringing these matters to its 

attention when difficult policy questions are involved. 

Circulation of a reporter's draft would be a marked depar­

ture from present practices. It may not be suited to advisory 

committee composition or work patterns, because a professionally 

distinguished committee might not want to circulate a draft which 

it has not fully considered. Reporters' drafts with which a com­

mittee is tentatively satisfied have been circulated subject to 

further consideration, which has resulted in modifications in a 

number of cases. Circulation of a reporter's unconsidered draft 

to a long mailing list, followed by a comment period, would 

is likely to be some tendency, however subconscious, to continue 
the process. 

276. Where the basis for uncertainty relates to questions 
of legal authority, the advisory committee might prefer the ad 
hoc committee alternative used in connection with the evidence 
rules. 
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lengthen the already drawn-out process, and produce further com~ 

plications. 

As an alternative, notice could be given that a reporter's 

draft would be considered at a scheduled meeting,277 assuming it 

were decided that open drafting sessions were acceptable. Dis­

tribution of the draft to observers of the meeting would probably 

be necessary to make attendance meaningful. This would not 

amount to formal circulation for comment, but it could produce 

complaints that persons unable to attend the meeting lacked the 

advantage of submitting comments at an early stage. 278 

Wbo should receive notice, and how, are interrelated ques-

tions. There is no suggestion that the present practice of using 

a mailing list and publication in the West Company's federal case 

reporting system should be abandoned. Proposals relate only to 

broadened or supplemental notice. The Federal Register would 

reach persons who do not receive Federal Rules Decisions or the 

Federal Reporter. Cha~ges, while high, are not prohibitive,279 

and pUblication normally occurs about three days after submis-

. 280 
Sl.on. 

The utility of publication in the Congressional Record is 

277. See p. 43 supra. 

278. See text accompanying note 286 infra. 

279. Charges are $372 per page for this type of material. 

280. Becaus~?f fixed publishing dates, publication in 
~ederal ~ules Decl.sl.ons, Federal Reporter, and Federal Supplement 
l.~ sometl.mes substantially delayed. Related notice problems are 
dl.scussed at pp. 16, 18 supra. 
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not clear, because the Administrative Office mailing lists in­

clude all concerned committees. Possibly, notices containing the 

highlights of proposed rules could state that drafts are being 

circulated and will be sent to anyone requesting them. Similar 

notices might be included in The Third Branch. 

Mailing lists for the rules are already long, and some of 

the institutions whose omission was criticized earlier have now 

been added. There are a few ways in which the lists could be 

extended to obtain feedback from a wider range of commentators. 

A number of public interest practitioners might be reached by 

circulation to the National Clearinghouse for Legal Services, and 

additional civil rights lawyers might be reached through the 

National Lawyers Guild. State bar associations could be asked to 

call drafts to the attention of all members, as well as to their 

rules committees, and perhaps also to the attention of all county 

bar associations. All city bar associations with active rules 

committees could be added to the list. 

More attention could be given to the encouragement of com-

ments, and publicity should be given to the fact that anyone can 

be placed on a mailing list or obtain any particular draft. 

Mailing lists are available on request; if this were better 

known, it might lead to suggestions for additional circulation. 

It may be that, except for the most controversial matters, there 
281 

is no widespread interest in commenting on proposed rules; a 

281. There were only twenty-seven comments on appellate 
rules concerned with such matters as appeal of right in civil 
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period of active encouragement of comments would provide a test 

to determine the extent of outside interest. 

Open Meetings. Open meetings allegedly increase understand­

ing and confidence among the interested public and, perhaps, more 

general interest and participation. Open meetings provide an op-

portunity for Conference committees to make a record showing 

matters considered and the care with which decisions are made. 

Concerns that the presence of observers might inhibit spontaneous 

discussion for fear of incorrect press reporting or other reasons 

are particularly relevant to early advisory committee meet­

ings. 282 These concerns would probably be less serious once a 

draft has been approved for circulation, but the need for free 

exchange with respect to comments and revisions would continue at 

all working meetings. The Conference might wish to consider the 

opening of standing committee meetings, since those meetings do 

283 
not raise the same problems. 

cases, review of tax court decisions, and petitions for re­
hearing, and only thirty-four on criminal rules dealing with such 
seemingly controversial subjects as the secrecy of grand jury 
proceedings, warrant or summons on indictment or information, 
admissibility of pleas and plea discussions, production of 
statements of witnesses, revocation of probation, correction or 
reduction of sentences, search and seizure, and joint represen-
tation. 

282. It has been suggested that observation could interfere 
with the development of the working group. It could also result 
in a perceived need for conferences outside of "meetings," and 
any such extra conferences would be a burden to volunteer commit­
tee members. On the other hand, there is some opinion that the 
opening of House of Representatives bill-drafting sessions has 
proved very successful. Cohen, Openness Works--Let's Get On with 
It, 38 Fed. B.J. 99, 100 (1979). 

283. GISA openness requirements apply only to executive-

-. 
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In order to determine whether the rulemaking process might 

be harmed as a result of open committee meetings, committee 

reporters might analyze subjects covered ~t recent meetings. 

Such a study might explore, in particular, the extent of dis­

cussion of litigated cases at rulemaking sessions and the risk 

that general knowledge of rule changes under discussion could be 

injurious. 284 

Three years of experience of federal administrative agencies 

under GISA may be indicative of the possible effects of volun-

leve~ meetings, i.e., meetings of the full collegial body and 
meetlngs of "any subdivision thereof authorized to act on behalf 
~f the agency.~ 5 U.S.C. § 552b{a) (1976). Although the stand­
lng co~ml~tee lS n~t authorized to act on behalf of the Confer­
ence, lt lS at a hlgher executive level than the advisory commit­
tee~. Its me~bers are, however, appointed in the same manner as 
advlsory commlttee members, and the basis for a distinction is 
not clear un~er the stated reason for the GISA distinction be­
twee~ exec~t~ve and staff meetings: "The agency heads are high 
publlC offlclals, having been selected and confirmed through a 
pro~ess v7ry different from that used for staff members. Their 
d~llb~ratlve process can be appropriately exposed to public scru­
tln~ ln order to,g~ve ci~izens an awareness of the process and 
ratlonale of declsl0nmaklng." United States Administrative Con­
ference, An Interpretive Guide to the Government in the Sunshine 
t~~7~)~1978), citing S. Rep. No. 94-354, 94th Cong., 1st Sess. 17 

284. Arguments based on discussion of litigated cases and 
p~o~lems of adva~c~ public knowledge were made in general oppo­
sltl0n to the orlgln~~ DeConcini bill. The revised bill would 
?ave ex~m~ted a meetlng from openness requirements if it involved 

a speclflc case or controversy presently before a Federal or 
~tate court, where the case or controversy is the principal sub­
Jec~ matter of a meeting, or a portion thereof." The "principal 
subJect matter~ language provides little comfort to those con­
cerned a?out dlScussion of specific cases. Such cases are 
r~rely, lf,ever, ,the main or even an intended subject of discus­
S10n. D711ber~tl0n, however, may often be enlightened by inci­
dental dlScusslon of problems in specific cases still under re­
view. The opportunity is lost in open meetings. S. 2045, 96th 
Cong., 2d Sess. § 335{d) (3) (1980). 
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tarily opening meetings. On balance, it seems fair to say that 

GISA has imposed substantial administrative chores on agency 

staff, particularly with respect to notices, agenda, and review 

of transcripts of Glosea meetings. The degree to which the 

statutory requirements have been a burden varies greatly among 

agencies. In spite of administrative problems, GISA has been 
, , 285 

described as having only minimal impact on dellberatlons. 

Agencies are trying to make observation at meetings meaning­

ful. Distribution of the documents under discussion and of 

underlying staff reports (a practice of some but not all agen-

, 1 1 helpful. 286 There are cies), is mentioned as being partlcu ar y 

complaints that the act has not been as effective as its sponsors 

had hoped, and there are suggestions for amendment of some of its 

requirements. 287 Persons who are sufficiently interested to at­

tend meetings, read transcripts, or listen to recordings of meet­

ings, however, would seem inevitably to be gaining increased 

understanding of administrative procedures and decisions. None 

of the agencies whose 1979 annual reports we examined reported 

1 1 , t ' g thel'r "sunshl'ne" proce-receiving forma comp aln s concernln 

285. Zuckerman, Sunshine Act: Dawn of a 
tion, Legal Times of Washington, Ju~e ~, 1979, 
ally Openness in Governme~t--A Contlnulng Era, 
(1979) • 

286. Zuckerman, supra note 285. 

Restrained Revolu­
at 32. See gener-
38 Fed. B.J. 95 

287. See, e.g., Cutler, A Practicing Lawyer's View of Sun­
shine, 38 Fed. B.J. 176 (1979); Sloat, Government in the Sunshine 
Act: A Danger of Overexposure, 14 Harv. J. Legis. 620 (1977). 
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dures. 288 There has been relatively little litigation under GISA, 

particularly as compared with the Freedom of Information Act. 289 

Hearings. Proponents assert that hearings provide more sat­

isfactory participation in the process than the filing of written 

comments, that they inform the committee of public concerns, and 

that, because they permit open examination of the issues during 

the court rulemaking phase, they may tend to avert congressional 

hearings and detailed congressional review. Hearings can gener-

ally be expected to add to the length of the process, although 

they did not do so in the case of the 1980 civil amendments; they 

do inevitably take valuable time from judges and other volun­

teers, and they do add some administrative costs. 

The limited available experience suggests that, while there 

may be psychological or public relations advantages in a proce­

dure that allows any interested person to present views orally to 

the committee, the substantive gain for the process is question-

, 1 290 able, as it was with the recently promulgated dlscovery ru es. 

It may be there is simply insufficient interest in appearing at 

288. Practices adopted by various agencies are set forth in 
their annual reports made available to us at the offices of the 
counsel to the Subcommittee on Federal Spending Practices and 
Open Government of the Senate Committee on Governmental Affairs. 
We have examined 1979 reports filed by the Securities and Ex­
change Commission, Federal Reserve System, Federal Communications 
Commission, Federal Trade Commission, Civil Aeronautics Board, 
and the Interstate Commerce Commission. 

289. Reasons for this are suggeBted in Klitzman, Government 
in the Sunshine Act--Nuts, Bolts and Tacks, 38 Fed. B.J. 114 
(1979). 

290. See p. 52 supra. 

....... 
.' 

"~~ ~ .. .,~.-~ . ....--."..­. 

, 



! 
~, 

• c: , 

126 

hearings to make arguments that could be, and perhaps were, made 

in writing.
291 

Despite considerable support for hearings, there 

is insufficient experience on which to base a firm jUdgment of 

their usefulness. If the committees hold further hearings, they 

might consider publicizing them more widely with additional pub­

lications. 

There are various questions as to the appropriate stage at 

which hearings should be held, whether there should be regional 

hearings, and whether hearings should be mandatory or left to the 

discretion of each committee. 
Differences of opinion on these 

questions are sometimes associated with different views on the 

proper scope of rulemaking. For example, Judge Weinstein, who 

takes a relatively broad view of the rulemaking power, would 

require standing committee hearings on all rules and, in addi­

tion, advisory committee hearings on any rules affecting sub­

stantive areas. Professor Wright, who would impose stricter 

limits on rulemaking, believes that hearings are appropriate only 

at the advisory committee stage and at the committee's 1iscre­

tion. 

Committee Notes and Reports. Information on minority views 

291. In the case of the civil rules promulgated on April 
29, 1980, there may have been some special factors. Notice of 
October hearings appeared in West publications in August (or on 
July 3~s~), w~en pub~ications may not be as carefully read; and 
the ma111ng 11St, wh11e large (3,000 copies), was less than half 
that used for circulation of the rUles. Perhaps more important 
the prel~minary dra~t had requested comments by July 1, so that'a 
substant1al proport10n of persons wanting to comment had probably already done so. 
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and the distrl utlon 0 'b' f votes' l' n advl'sory committees and in the 

Conference 292 has never been made public and will apparently not 

293 be included in the newly introduced "gap" reports. 

Such material would, of course, publicize any controversy 

and enable commentators to use the information in opposing and 

, th 1 Preparatl'on of the necessary statements supportlng e ru es. 

would take some time. These do not appear to be serious deter-

rents. Making the information available to the public would 

eliminate conjecture and efforts to obtain the information pri-

vately. l.'t would contribute to confidence in the More important, 

, and thoroughness of the process, help to establish a objectivlty 

record, and conceivably be of some value in resolving ambigui-

ties. It is also possible, although in the present climate not 

likely, that making this information available to the public 

would lessen the demand for open meetings. 

Committee notes do not summarize comments, as administrative 

opinions do. They sometimes explain why positions taken i.n com­

ments have been rejected (as, for example, the American Bar 

Association discovery proposals), but this is not a general 

practice. Having adequate time for preparation and keeping the 

rule pamphlet relatively short are considerations working against 

fuller explanations. , ht however, wl'sh to con­The committees ml.g , 

sider discussing in the notes at least some of the important re-

292. See pp. 23, 55 supra. 

293. See pp. 27-28 supra. 

, 
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jected positions. Releasing documents (specifically "gap" re-

ports) under the authority given the standing committee by the 

Conference in March 1980 may render moot complaints that the pub-

lic cannot determine the reasons for revisions of earlier drafts. 

Inclusion of this information in the notes would be more conven-

ient for the bar and would avoid the necessity of dealing with 

individual requests for documents. 

Availability of Documents. Many of the proposals for en­

larging availability of documents may also become academic, de-

pending on standing committee action under its new authority. 

Public availability of comments on proposed rules should not be a 

real issue. They are available in the Administrative Office to 

persons showing a legitimate interest. On the basis of requests 

to date, there is no need for any special public file. 

More important general questions are whether drafts of rules 

should be obtainable at all times, and whether all documents con­

sidered in connection with any rule should be available. 294 

Availability at all times might result in efforts to influence 

the action of the Court, a possibility that causes deep concern 

in the judiciary, even where the object is policy decision making 

rather than case decision making. The most important consi~' :a-

tion would seem to be that any opportunity to communicate views 

be available to everyone on the same basis. Publication or 

294. Members of the bar complained of lack of public avail­
ability of documents concerning the proposed evidence rules. 
Weinstein, supra note 70, at 75. 

I 

129 

availability of the rules in the form in which they go to the 

Court would be a way of ensuring equal access to the rules. 295 

A policy of releasing all essential documents considered in 

connection with rules would be consistent with a general standard 

that courts impose on administrative agencies: materials criti-

cal to decisions by rule makers should be available to persons 

296 affected by the rules. It would contribute to public and con-

gressional confidence and provide a record that would assist the 

Court and Congress on review. It would also facilitate compila-

tion of legislative histories for complicated rules--a project 

that would be of help to judges, the practicing bar, and schol-

ars. 

Monitoring 

Those involved in rulemaking when the Judicial Conference 

was brought into the process in 1958 foresaw active monitoring, 

including observation of the rules as they function, in state as 

well as federal courts. There was considerable emphasis on 

grass-roots reports. 297 

At the present time, "going to the country," as recommended 

298 by Professor Moore, could provide information about the opera-

295. The Court-Conference alternative, discussed at pp. 
85-86, 108-09 supra, would go beyond this, providing equal 
opportunity to express views to the Court. 

296. Portland Cement Assln v. Ruckelshaus, 486 F.2d 375, 
393 (D.C. eire 1973), cert. denied, 417 u.s. 921 (1974). 

297. See Maris, supra note 6. 

298. See The Rulemaklng Function and the Judicial Confer-
i ' 
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tion of the rules in various kJ.'nds of d' 
procee J.ngs, and about any 

variations in their usefulness' 1 
J.n arge and small cases. It 

could also provide information about local rules that would be 

appropriate for promulgation as federal rules. 
Apart from keep-

ing committees informed and able to act ' 
. more rapJ.dly, active 

monitoring might result in increased public interest and partici­

pation. 

There is, however, a danger that nlore act" J.' ve 
monitor ing' 

would result in continual small changes that would confuse and 

frustrate the bar throughout the country.299 In addition, what­

ever one's views on the civil amendments promulgated in April 

1980, there is clearly merit in the dissenters' point that pro­

mUlgation of small chang'as may sometJ.'mes d f 
e er the adoption of 

larger, more meaningful ones.300 

If the Conference concludes that there should be more moni­

toring, it should consider a number of alternative methods of 

effecting it. Hiring additional reporters would be the simplest 

IElolution. 
It would be achievable within the existing structure; 

....,.,,----------

ence, supra note 151, at 131-32, in which Professor Moore recom­
mends that an advisory committee or committee staff "go to the 
country, rat~er than,have the countrY,come to it via the mails." 
He contempla~ed publJ.c hearings and dJ.scussion of the rules' 
operation at regional bar meetings, and with the jUdicial confer­
ences of the circuits. 

299. Professor Wright notes that the criminal rules have 
been amended eight times since the 1966 amendments and com lains 
that even scholars in the field frequently find it difficult t 
f~llow changes and determine what the rules were at a p-rticul~r 
l~~~). See also Wright, Law of Federal Courts § 63 at 2~7 (3d ed. 

300. See note 141 supra. 
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it would be flexible; and it would assure continuation of the 

high quality of professional work. Its inherent disadvantage 

would be the limited availability of part-time volunteers. Law 

review articles and educational conferences could serve as sup-

plemental monitoring devices. An alternative that could provide 

more comprehensive coverage would be Judge Joiner's proposal to 

maintain a small, full-time secretariat that would report fre-

quently to advisory committees. Under his plan, the advisory 

committees would meet quarterly to consider these reports and 

other information about rule operations. 

If the Conference sees no need for additional monitoring, it 

might consider notifying the public of the monitoring that is 

already done. For instance, the public should know that the 

committees are receptive to comments and suggestions at all 

times--not only in connection with proposed rules. This fact 

would, presumably, be included in any publication of Conference 

procedures. 

Associated with expanded monitoring of federal rules is the 

suggestion that advisory committees issue advisory opinions in 

cases of ambiguity or confusion about the meaning of particular 

federal rules. These opinions might be requested by judges or by 

clerks of court, or they might be issued by committees on their 

own initiative when they see a problem developing. The opinions 

would, in effect, amount to an elaboration of advisory committee 

notes, and they could clarify the intent. The opinions would not 

be binding, but they could promote uniformity of interpretation. 
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They could be prepared more quickly than rule amendments, and 

they might help to avoid too frequent amendment. The number of 

opinions would have to be limited, because a proliferation of 

advisory opinions could also be a burden to the practicing bar. 

Opinions must be as readily available as the rules themselves. 

The role of the committees is only to advise the Conference; 

nevertheless, the Conference could authorize rulemaking commit­

tees to issue nonbinding opinions, as the advisory committee on 

judicial activities does concerning the Code of Judicial Conduct. 

One situation suggested as appropriate for advisory opinions is 

one in which a committee finds that a court has interpreted a 

rule at odds with committee intent. 

Publication of Procedures 

Formulation and publication of rUlemaking procedures are 

among the least controversial proposals for change. There are 

obvious benefits to the interested public and to the system, and 

no apparent disadvantages. Publication might be in the Federal 

Register, Federal Rules Decisions, Federal Reporter, Federal 

Supplement, and in the Congressional Record. 

Length of Process 

The time allowed for comments, the employment of mechanisms 

for achieving openness, and the procedures for drafting and re­

view are all important factors. It is probably not advisable to 

reduce the comment period to less than present limits, with the 

possible exception of emergency situations. (There is, in fact, 
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so~e feeling that the longer periods used in earlier years gave 

time for more thorough study, including analysis by law journals, 

and helped to prevent error.) Actual notice should conform to 

scheduled notice so that, to the extent possible, requests for 

extension of the comment period will be avoided. 

Within the current structure, opportunities for shortening 

the process are limited. In the case of both bankruptcy and 

magistrate rules, innovative ana efficient procedures were de-

, d30l h 'd h Vlse w en rapl c ange was necessary. Consideration might 

be given to similar mechanisms that might be effective should a 

need for rapid change develop in one of the less specialized rule 

areas. 

Faster promulgation will be more difficult with some of the 

mechanisms proposed for increasing public participation. The 

relative importance of the goals of openness and dispatch may 

vary with the particular rules under consideration, but current 

criticism seems more concerned with openness than with speed. 

Congressional opinion of the Court rulemaking process is 

important and has, with respect to both evidence and habeas 

corpus rule5, for instance, been a significant factor. But the 

301. Passage of the Bankruptcy Reform Act, Pub. L. 95-598, 
92 Stat. 2549 (1978) necessitated rapid action to provide rules 
consistent with the new provisions. To meet this need, the com­
mittees sent to the district courts (without previous circulation 
for comments) suggestions for interim rules that they could adopt 
under the local rule power. The advisory committee is now work­
ing on permanent rule amendments that it plans to have in place 
before the effective date of the act. 

See also note 146 supra, concerning the rapid development 
and promulgation of rules for trials of misdemeanors before 
magistrates. 

"'~ .' 
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nature of congressional review is mostly dependent on the content 

of the rules and whether the matter is one on which Congress 

'h t 't I' 302 W1S es 0 express 1 s own po lCy. 

Conclusion 

Critics who believe that the Court has interpreted its au­

thority too broadly propose limitations ranging from stricter 

construction .of "substantive right" to elimination of the invali-

dating clause. Some of these critics believe that Supreme Court 

decisions sustaining federal rules give insufficient guidance and 

urge more precise definition. 303 Proposals that Congress define 

substantive right in the enabling act or eliminate the invali-

dating clause (for example, proposals requiring affirmative con­

gressional action before promulgated rules become effective, and 

proposals to extend or eliminate the one-house veto) are impor-

302. Criminal rules amendments promulgated in 1974, for 
2~ample, had ~e~n the subject of long and careful study and con­
slderable reV1Slon. There was no complaint as to the adequacy of 
circulation of the drafts, and the standing committee statement 
made an effort at openness with respect to procedures. Hearings 
on Proposed Amendments to Federal Rules of Criminal Procedure, 
supra note 100, at 8 (statement of Judge Lumbard). Congress 
nevertheless reviewed the rules for fifteen months and enacted a 
statute making substantial changes. 

303. In the first of this line of decisions, (Sibbach v. 
Wilson Co., 312 U.S. 1 (1941), sustaining the validity of rule 
35, which required the plaintiff to submit to a physical exami­
nation), the majority of the Court rejected contentions that a 
substantive right is equivalent to a substantial right; at the 
same time, it so combined the substantive right test with the 
practice and procedure test as almost to read the substantive 
limitation out of the act. In Murphree, 326 u.S. 438 (1946), the 
Court relied on S ibbach, again merging ctretwo statut.Qry_1;:ests 
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tant reflections of some current academic and congressional 

thinking; they are, however, not pertinent to consideration of 

options for the Conference. The suggestion that the Conference 

delineate guidelines on substantive rights for its advisory 

committees is not dealt with here, because that task is con-

sidered more appropriate for the Court or Congress. In trans­

mitting particular rules to the Court, the Conference implicitly 

expresses the opinion that they do not violate the enabling act. 

Increasingly, procedural rules are thought to have social 

policy implications, and suggestions as to how these rules should 

be handled reflect various views of the responsibility of Court 

rulemaking to act or refrain from acting. The suggestion that 

the Conference act on rules with social policy implications, but 

move them rapidly through the system and transmit them to Con-

gress for airing of issues and revision to reflect congressional 

policy would make the drafts, in effect, advisory opinions. 

for validity. The Court in Hanna, although it drew for the first 
time a distinction between "substantive" for enabling act pur­
poses and for Erie purposes, again relied on Sibbach for its 
construction of substantive right. 380 u.S. 460 (1964). In 
Schlagenhauf v. Holder, 379 u.S. 104 (1964), the Court followed 
Sibbach in upholding rule 35 as applied to a defendant. Walker 
v. Armco Steel Corp., 446 U.S. 740 (1980), reaffirming Ragan v. 
Merchants Transfer and Warehouse Co., 337 u.S. 530 (1949), and 
distinguishing Banna 1 did not reach validity questions. Because 
it found rule 3 was not intended to and did not cover the subject 
of tolling state statutes of limitations, it found no direct 
conflict between that rule and state service requirements. At 
the present time, then, the Court has not gone beyond the 
Sibbach-Hann~ definition, seen by some critics as mechanistic and 
oversimplified. ~ Clinton, supra note 26, at 57; Fyr, On 
Classifying Class Suits: a reply to Mr. Ross, 27 Emory L:J. 267 
(1978). 

, 
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Apat't from basic q,uestions of judicial responsibility, committees 

might not want to draft rules on so tentative a basis. The Con-

ference can, of course, always act in an advisory capacity to 

Congress in areas where it refrains from drafting rules in the 

belief that they affect substantive rights. 

It is questionable whether there is any need for more liai-

son with Congress than current practices provide. The proposal 

that liaison be increased through regular meetings with members 

of Congress or their staffs might keep Congress more informed ~f 

all developments and provide more early legislative input. The 

practice could, however, amount to a kind of pretransmittal re-

view, raising questions about legislative participation and about 

the influence of a limited number of members of Congress. 

Several critics favor extension of the minimal ninety-day 

congressional review period. The Conference, however, has taken 

the position that the ninety-day period should be retained, be-

cause the process is already a long one, and Congress can extend 

the time when necessary.304 Under the statute, the Court has 

power to set the effective date for any time later than ninety 

days after transmission, and it did so frequently in the late 

304. The present timetable was adopted in 1950 because of 
problems with the earlier system, which required submission at 
the start of a congressional session and deferred effectiveness 
until its close. See Clark, Experience under the Amendments to 
the Federal Rules of Civil Procedure, 8 F.R.D. 497, 505-07 
(1949) • 
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1960s and early 1970s. 3 0 5 
In the case of t' par ~cularly compli-

cated or controversial rules, the C 
onference might wish to con-

sider re d' commen ~ng that the Court 
set a period longer than ninety 

days. 

,305. Orders of Feb. 6 1966 
p~~v~ded ~ four-month revie; perio~?do~~r. If 1971, for example, 
v~ ed a f~ve-month period' Ord ' er 0 Apr. 24, 1972 pro­
one-half-month period; Order o;rnof D~C. 18, 1972, a six-and­
Order of Nov. 20, 1972 about sec. ,1967, seven months' and 

even-and-one-half months. ' 
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SUMMARY 

Current criticism raises basic questions about the role of 

the Supreme Court. Should the Court continue to review proposed 

rules? If so, should the process remain as it is (a process 

recently described by three dissenting justices as a "certifica­

tion of procedures"); revert to more detailed review of the com­

mittees' work; or be modified to reduce the Court's burden and 

responsibility? 

If the Court wishes to be relieved of the promulgation func-

tion, should it retain its reviewing role--for example, through 

the Court-Conference proposal, under which the Court can reject 

or require revision of proposed rules? Or should the entire 

review function be removed from the Court, and promulgation be 

assigned to the Judicial Conference or to a rulemaking commission 

that would review the work of advisory committees? If such a 

commission were to be established, what should its composition 

be--specifically, should the legislative and executive branches 

participate? 

Whether the Court, the Conference, or a commission is ulti-

mately responsible, the federal rulemaking process is generally 

viewed as a legislative one, but with essential judicial compon­

ents. Questions about procedures are to a considerable extent 

questions about how both judicial and legislative values can be 

accommodated. 
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Basic questions remain about how successfully the process 

responds to various points of view, and about its openness and 

efficiency. Policy on appointments to committee membership is 

critical to representation of diverse segments of the profession 

and of society, although there are other methods of encouraging 

participation. 

Openness issues turn upon availability of information and 

public participation in rulemaking. Availability of information 

involves both documents and meetings. Should documents in the 

rulemaking process (particularly advisory committee notes) in­

clude more information about differing views, or about the rea­

sons for rejection of suggested alternatives? Should all essen­

tial documents used in the process be published or be available 

on req~est? Should an exception be made for reporters' memoranda 

or summaries? 

As for meetings, should advisory committee, standing commit­

tee, or Conference meetings be open to public observation? If 

so, should an exception be made for early advisory committee 

meetings where actual drafting is done? And how far in advance, 

where, and to whom should public notice of meetings be given? 

Questions also remain about the importance of faster pro­

mulgation, either generally or in the case of particular rules, 

and about the relative values accorded to speed and openness. If 

all the proposals designed to increase openness are adopted, the 

process probably will be a longer one. 

Recently, liaison with Congress has increased, stopping 
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short of legislative participation in the juqicial phase. This 

liaison, together with increased openness and with restraint in 

defining areas of rulemaking, may help avoid expansion of ccn-

gressional revision. On review of rules and in proposed bills, 

however, members of Congress continue to show active concern not 

only with the content of proposed rules, but with the process by 

which the Court and the Conference arrive at them. 
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APPENDIX: Time Chart 
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Rules 

Beginning 
of work 

First advisory 
committee meet­
ing on draft 

Circulation of 
preliminary 
draft 

Notice of 
hearing 

Hear ings 

Comments 
on prelim­
inary draft 
(deadline) 

Circulation 
of second 
preliminary 
draft 

Comments on 
second pre­
liminary 
draft 
(deadline) 

Advisory 
commi t.tee 
adoption 
of draft 

Approval by 
standing 
committee 

.r--.... -"----- -q-_. ---.------,. 
;t I. 

TIME CHART 

Civil l 

ABA Draft 
(draft sub­
mi tted to 
adv. comm. 
10/77) 

12/77 

4/78 

7/78 

lU/78 

11/78 

2/79 

5/79 

5/79 

6/79 

. , 

C . . 12 rlmlna 

Reporter's 
Memoranda 
(dated 
1/78 ) 

2/78 

3/78 

5/78 

7/78 

7/78 

Administra­
tive Office 
Memoranda 
(dated 
8/74) 

9/74 

4/77 

11/77 

12/77 

7/78 

. '-,---,...---"'"'------~-.~ . ..---
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Rules 

Approval by 
JUdicial 
Conference 

Submission 
to Supreme 
Court 

Promulgation 
by Supreme 
Court 

Effective 
date 

TIME CHART (cont'd) 

C · 'II lVl 

9/79 

9/79 

4/80 

8/1/80 

C . , 12 rlmlna 

9/78 

11/78 

4/79 

8/1/79 (for 
some rules, 
others 
deferred) 

Appellate 3 

9/78 

11/78 

4/79 

8/1/79 

1. Amendments to civil rules 4, 26, 38, 30, 32, 33, 34, and 
37-45. 

2. 

3. 

Amendments to criminal rules 6(e}, 7(c} (2), 9(a}, ll(e} {2}, 
18, 32(c} (3) (E), 35, 4l(a}, (b), and (c) (I) i and 40 as 
amended by Congress (effective 8/1/79). 
Deferred amendments to criminal rules 11(e}(6}, l7(h}, 
32(f}, and 44(c)i new rules 26.2 and 32.1, and amendment to 
evidence rule 410. 

Amendments to appellate rules lCa}, 3(c} (d) and (e), 4(a}(1}, 
( 2), ( 3), ( 4), ( 5) and ( 6 ) r 5 ( d), 6 ( d), 7, 10 (b) (1) (2) (3) 
and (4), 11 ( a) (b) (c) and (d), 12 ( a) (b) and (c), 13 ( a), 24 ( b) , 
27 ( b), 28 ( g) { j }, 34 ( a) and (b), 35 ( b) ( c), 39 ( c) and (d) t 

40 ( a) and (b). 
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THE FEDERAL JUDICIAL CENTER 

The Federal Judicial Center is the research, development, and 
training arm of the federal judicial system. It was established by 
Congress in 1967 (28 U.S.C. §§ 620-629), on the recommenda­
tion of the Judicial Conference of the United States. 

By statute, the Chief Justice of the United States is chairman 
of the Center's Board, which also includes the Director of the 
Administrative Office of the United States Courts and six 
judges elected by the Judicial Conference. 

The Center's Continuing Education and Training Division 
conducts seminars, workshops, and short courses for all third­
branch personnel. These programs range from orientation semi­
nars for judges to on-site management 'training for supporting 
personnel. 

The Research Division undertakes empirical and exploratory 
research on federal judicial processes, court management, and 
sentencing and its consequences, usually at the request of the 
Judicial Conference and its committees, the courts themselves, or 
other groups in the federal court system. 

The Innovations and Systems Development Division designs 
and helps the courts implement new technologies, generally under 
the mantle of Courtran II-a multipurpose, computerized court 
and case management system developed by the division. 

The Inter-Judicial Affairs and Information Servi,~es Division 
maintains liaison with state and foreign judges and judicial 
organizations. The Center's library, which specializes in judicial 
administration, is located within this division. 

The Center's main facility is the historic Dolley Madison 
House, located on Lafayette Square in Washington, D.C. 

Copies of Center publications can be obtained from the 
Center's Information Services office, 1520 H Street, N. W., 
Washington, D.C. 20005; the telephone number is 202/633-6365. 
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