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Foreword

Winston Churchill, in one of his many perspicacious statements, said that the moral
stateof anation couldbe judgedby the way it treated its prisoners.

It could equally be said that the sozial health of a nation canbe judged by the way it
provides access to the law to enable people to exercise the rights that every citizen
has. Indeed, unless the law is to be seen solely as an agent of control to see that
citizens meet their responsibilities, one might question the very purpose of the law
and the institutions established to manage the law, e.g. the courts, if these are not
readily accessible to those who need them. The achievement of social, economice,
and politieal rights of individuals and groups is significantly dependent upon access
to the law, access to the institutions of the law, and effective legal representation.

This discussion paper and the research that has contributed to it opens up the issues
involved in both access to the law and the representation of those who either wish to
use the facilities of the 1aw or become involved as an offender or defendant. It is
concernedno t merely with reviewing the existing legal aid schemes and testing their
effectiveness but also with examining the problems of access to justice and
developing for discussion promising solutions to the problems that have been
identified.

Some of the proposals will evoke controversy ~ but that after all is the catalyst-of
change and evolutionary ideas. I believe that some of the ideas, if accepted, will
require an experimental approach in that the best way of implementing them and
their consequences cannot be precisely forecast. Some ideas call for the
abandonment of the almost cherished belief that traditional mechanisms for
providing legal services are meeting all of the needs of our heterogeneous and

complex society ina substantially satisfactory way.
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introduction

Dissatisfactions about the provision of legal services generally and legal aid in
particular have become more insistent and from inereasingly varied quarters over
recent years. The substance of the discontent is likewise diverse. It ranges from
complaints about administrative hiccups to claims for greater remuneration for
lawyers to pleas for extending the scope of present legal aid schemes to movements

'

for anentirely new basis for the delivery of legal services.

The disenchantment has been such that quite radical alternatives, in New Zealand
terms, have been initiated. I refer particularly to the Grey Lynn Neighbourhood
Law Office and community law centres. By 1980 even the established groups were
acknowledging that legal services and consequently justice are not as readily
available as theyshouldbe. For example, the New Zealand Law Society is actively
supporting the Neighbourhood Law Office concept as well as stating that “ordinary
people do not have adequate access to law services. Such a situation ... is
intolerable in a societybased on therule of law and committed to equal justice for
all its people" (Annual Report, 1980, p.3). The Legal Aid Board in its 1980 Report
said "there is very clearly a need for legal help that is not being met by traditional
legal services, including legal aid in its generally recognised form "(p4) and 'fit is]
most likely that a great many in the community are not aware that [eivil legal aid]
is available to them. As a consequence, they may be deprived of their legal rights
or remedies, and be subjected to injustice or even oppression” (p.4). Whatever the
motives behind these statements, theyreflect a very real concern.
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With this background, the more specific complaints ean quite properly be translated
into fundamental questions about the need for, availability of and access to legal
services. Having identified these questions, and although legal aid cannot be
discussed in isolation from legal services generally, it was beyond our resources to
do justice to an examination of legal serviees provided privately by the legal
profession or by veluntary or interest groups. Consequently this discussion
concentrates on legal aid and refers to other legal services as our knowledge
permits. The basicquestions which guided this review are:

. what are the purposes of the current legal aid schemes in New Zealand?
. are these purposes being achieved?

s what shouldbe the purposes and role o f legal assistance in New Zealand?
« how can thesebe achieved?

. what shouldbe the state's role on the one hand and the community$ role on the
other in providing legal assistance?

The purpose of this document is to establshhow legal aid is working in effect today,
to discuss its shorteomings in terms of its stated or perceived objectives and to
reassess those objectives in the light of the experience of the many participants.
Once this has been done, the paper re-examines objectives for legal assistance and
presents for discussion & number of proposals for the delivery of legal assistance.

Chapters 1 to 3 describe current legal aid schemes in some detail. Civil legal aid,
offenders legal aid and the duty solicitor are introduced with a formal description o f
their objectives, scope, nature and administration. The bulk of each chapter then
deseribes how the various legal aid schemes function in practice and reports on the
assessment of the services by"’fhe various groups of people involved in giving or
receiving them. A number of research strategies and resources were used to
collate this material. Link Consultants were contracted to establish the views of
the participants and these are used extensively in the following report. Link's full
report is reproduced in appendix 12. As well as this, national surveys of 1979 civil
legal aid files and of defendants charged with imprisonable offences in 1979 were

T g e e T T
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undertaken to give a systematic and empirical basis to the research. ‘These are
referred to as "file surveys" in the text. The research reports are in appendices 5 &
6. Wealso meke use of various returns from courts and documentation held within
the Department of Justice to analyze specific questions. Two other forms of
government funded legal assistance are briefly discussed in chapter 4 - costs in
criminal cases and the appointment of counsel to assist the court in custody and

guardianship cases.

An assessment of legal assistance is not complete without mention of the many
services provided by voluntary and non-governmental agencies. Unfortunately our
information in these arenas is not sufficiently complete to given an authorative
evaluation of their effectiveness. However it is essential that their role is
acknowledged and we discuss them in chapter 5 as best we can given the lack of

information.

The concepts o f legal need and access to legal services are discussed andrelated to
the New Zealand setting in chapter 6. Chapter 7 describes alternative delivery
systems as developed overseas. Finally, in chapter 8 our proposals for New
Zealand'’s future legal assistance programme are set out.

Associated research reports are published as appendices to this paper in a separate
volume. They are available on request from the Planning & Development Division,

Department of Justice, Private Bag, W ellington.
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Civil Legal Aid

HISTORY

As with most of New Zealands legal system, the origins of our legal aid schemes are
British. In England various forms of free legal representation have been in
existence from as early as the ninth century. There the procedure known as 'in
forma pauperis' was the first statutory provision for legal aid. It entitled a poor
person to court-appointed counsel, attorneys and others to pursue eivil litigation
freeof charge. 'In forma pauperis' was enacted during Henry VIIS reign in .1495 and
introduced into New Zealandby the British ecolonisers.

The relevance of this earlier history is that for several centuries, during which many
legal principles that we now regard as sacred were non-existent, the notion of civil
legal aid was becoming firmly established as an important social service in England,
if an inconsistently appliéd one. However, in time there was some erosion of the
service. By the mid-eighteenth century the plaintiff had to pay for counsels
opinion as to the merits of his case, an effective barrier to poor, potential litigants.

In the nineteenth and early twentieth centuries, considerable changes took place in
the form of legal aid in England. In 1883 the statutory base was changed, though
the procedure was not. In 1914 the Poor Persons' Department was established to
administer legal aid, but it was not a success. In 1926 the legal profession took

.over the organisation and administration of eivil legal aid. These changes were

forerunners of the major policy changes of the mid-twentieth century.
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determined fairly and adequately by the courts. The same concept is behind
Article 7 of the Universal Declaration of Human Rights, which provides that all
shall be entitled, without any discrimination, to the equal protection of the
law. This requires that the balance of justice should not be loaded in favour of
the man with means, the large corporation, or the State itself.

(N.Z2.P.D.,Vol.363, 1969, P.2680).

All these ideals were finally translated into the Legal Aid Act 1969, the purpose of
which, as stated in its long title, is "o make legal aid more readily available for
persons of small or moderate means'.

The Scope and Nature of Civil Legal Aid

The provision of legal aidis to permit successful applicants to bring or defend ecivil
cases in a court or fribunal, or reach a satisfactory out-of-court settlement, where
otherwise they would not have been able to, for lack of money. The Act allows for
representation by both barristers and solicitors where necessary as set out in s.16.
Section 15 sets out which courts and tribunals and types of proceedings civil legal
aid is available for. The proceedings for which civil legal aid is not available are
set out in 5.16(2), and include relator actions and election petitions, but clearly the
major exception concerns proceedings under the Family Proceedings Act 1980 (other
than those for ancillary relief)i.e. dissolution o f marriage (divorce).

Hligibility

The eligibility criteria and the reasons for refusing 1egal aid are interrelated. The
financial conditions of legal aid are that aid shall be available for any person whose
disposable income does not exceed $2000 a year or such greater amount as the
Distriect Committee approves, provided that a person maybe refusedaid if he has a
disposable capital of more than $2000 and it appears he can afford to proceed
without legal aid. In determining disposable income set allowances are made for
the applicant and for his dependants. Disposable. capital excludes secured debts,
interest in a home, a motor vehicle, househol d furniture, clothing, tools of trade,
contingent ligbilities, actual debts, and $500 if the applicant has a dependent
relative. Resources subject to the dispute are not included except a proportion of
matrimonial property or maintenance considered fair and reasonable by the Distriet
Committee.
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If the applicant has disposable income he is liable to contribute to the proceedings:
$1 for each complete $2 for the first $1000, $2 for each complete $3 for disposable
income in excess of $1000 to $2000, all disposable income in excess of $2000.
Similarly with disposable capital, he contributes $2 for each complete $3 not in
excess of $2000 and all his disposabl e capital in excess of $2000.

If an applicants disposable finances exceed the limits, he can be granted aid subject
to contributions, again with specified upper limits. The Committee can waive these

contributions if it considers it would cause substantial hardship.

The Social Security Commission is responsible for assessing disposable income and
disposable capital in relevant cases. No assessment is generally required for
applications for limited legal aid (imitof $200) or for income tested social welfare

beneficiaries.

The section which sets out the circumstances in which legal aid may be refused
refers to excess disposable income or disposable capital. But overriding this is a
more general injunction that aid shall not be granted unless reasonable grounds for

taking or defending the proceedings or being a party theretoare shown.

Other reasons for refusing aid are that the proceedings are outside the scope of
legal aid; the applicant does not provide the committee with full finanecial
informatiors the contribution required is greater than the likely cost; prospects of
sucecess or the applicant$ interest or the appeal do not justify a grant; for any other
cause it appears unreasonable or undesirable to receive aid. Where a grant of aid is
refused or withdrawn the applicant is given a reasonable opportunity to refute the

reasons for refusal or withdrawal, and may appeal to the Appeal Authority.

Administration

The Act also sets up the machinery necessary for the administration of the
scheme. Applications are made to the nearest of the nineteen District Legal Aid
committees, each of which comprises at least five lawyers appointed by the Distriet
Law Society, a Registrar of the High Court (or person nominated by him), and a
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officer of the Social Welfare Department. The District Committee's basiec funetion
is to grant or refuse legal aid apglications. It is also responsible for day-to-day

administration arising from this funetion, such as approving and authorizing payment
to solicitors.

The district committee's decisions ecan be appealed against to the Legal Aid Appeal
Authority. 1t consists of seven lawyers, cach with at least seven years' practice in
the High Court. All its proceedings are held in private.

Overall confrol of the scheme is in the hands of the Legal Aid Board. Professor
Caldwell (1974) summarizes its functions as providedby s.5 of the Act as

administering the scheme as a whole; supervising and co-ordinating the work of
Distriet Legal Aid committees ensuring that the scheme operates as
inexpensively, expeditiously and efficiently as is consistent with the spirit of
the Acty and making recommendations to the Minister of Justice about the

working of the scheme and the amendment of the Aet and any Regulations
made thereunder.

Membership of the Board consists of a lawyer appointed by the Minister of Justice
as Chairman, the Secretaryof the Treasury, the Secretary for Justice, the Chairman
of the So cial Se curity Commission, and two other lawyers.

Basically and subject to the contributions discussed in the following sections, civil
legal aid is fundedby government through the Consolidated Revenue Account.

The Applicant’s Confribution

Assessed contributions arising from excess disposable income or disposable capital
have already been mentioned.

A person granted legal aid is required to contribute $25 towards the grant unless he
has no disposable income and the contribution would cause him substantial hardship
in which case the Committee can exempt him. This amount was originally $30,
changed to $15 in 1974 and to $25 in 1980. The reasons for this initial contribution
are not clearly enunciaied, but would appear to be an inhibitor to unmeritorious
claims and a revenue matter. It was found that the original $30 contribution

e e T e et s
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was being waived more than expected so the contribution was reduced with the
intention of it being obligatory in all but the poorest cases. It was increased in
1980 in recognition of the reduced monetary value of the $15 since 1974 due to

inflation.

One of the principles associated with the scheme is that a legally aided person
should not be in a better position finaneially than an unaided litigant by virtue of his
legal aid. This reflects on payment of costs and Crown charges. Any property
recovered or preserved for the legally aided person in the proceedings will be
charged to the benefit of the Crown for the outstanding sums. The successful
litigant may apply for exemption from the charge. In respuct of costs awarded
against a legally aided person, the legal aid fund will pay these costs up to the
amount of aid granted. However the successful party may apply to the committee
for the balance. Conversely costs awarded to the legally aided person are payable

to the Crown.

The Profession's Contribution

Proposals to introduce a legal aid scheme prior to the 1966 and 1969 Bills were
opposed by the legal profession. Rather than support an organized scheme the Law
Society gave an undertaking to ensure that no person with a reasonable cause would
be prevented from bringing or defending legal proceedings because he could not
afford to pay for them (N.Z.P.D, VoL.363 1969, p.2680). By 1969 this developed into
a "partnership between the Government and the legal profession". The government
bears the major cosit, while members of the profession make a significant
contribution to the administration. The profession also contributes in that it
receives all its disbursements but can claim only 85% of its profit costs and
counsel’s fees. Another justification given for this reduction in fees is that the

accounts are guaranteed and therefore some discount is justified.

P

ey

e

p————— Racemrengy
[ IN—= i, t

L

LI |

prm R

bonantantt

ey

s

o

10.

Conclusion

The Legal Aid Aet in theory provides for what it was intended. These intentions
arehowever well circumseribed. Legal aid is for:

-  Ppeopleof small or moderate means;

- civil grievances (with exceptions) with reasonable grounds for proceeding;

-  for court proceedings and assistance preliminary to proceedings or effecting a
compromise to avoid proceedings.

There has been of eourse much diseussion and eri ticism of the Act since it came into
force. There have been improvements too. The most prevalent criticisms revolve
around its lack of scope, i.e. that it does not include divorce nor aid for advice, the

eligibility criteria, and the mechanics of providing aid and remunerating lawyers for
it.

The next section examines how civil legal aid performs in praectice, particularly with
reference to it objectives as outlined above. This assessment will also include

evidence and diseussion in relation to the topieal criticisms and issues associated
with eivil legal aid.

CIVIL LEGAL AID IN PRACTICE

Usage and Cost

The data in this section are derived from the Legal Aid Board's Annual Reports and
are summarized in table 1. More detailed data are given in appendix 4. The
number of applications for eivil legal aid has increased from 3973 in 1971 to 15,132
in 1981, representing a 281 % increase. The first five years saw the most dramatic
increase (200%) as the scheme became known and accepted, whereas over the last
five years the number of applications has fluctuated around the 15,000 mark.

The bulk of the applications relate to domestic proceedings matters. In 1971 they
were 84% of all applications, they were 94% in 1976 and 94% in 198I. It is

estimated that 80% of domestic proceedings applications filed in court have legal
aidassociated with them.
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Domestice proceedings matters are responsible for the increase in applications. The
number of applications in relation to actions has remained steady and applications in
other areas increased with a leap between 1976 and 1977 and have been declining

since.

Concomitant with the domestic proceedings preponderance is the fact that most
legal aid applications are for proceedings instituted in the distriet court. Indeed
this trend has been increasing in strength. - 1971 was an atypical year with 81% of
applications being for district court proceedings, but this aside, the proportion has
steadily grown from 90% in 1972 to 96% in 1981. The analogous figure for high
court applications are 18 % in 1971, 9% in 1972 and 3% in 1981.

The costs of legal aid have also increased, and in these inflationary times at a far
greater rate than the number of applications has. The following discussion relates
to a net cost which is the amount left once contributions and costs received are
deducted from the amount o f bills certified for payment. It is worth noting that in
1980/81 26% of expenditure was recouped in conftributions and costs. In a scheme
devised to aid in a financial way those of small and moderate means, this would
seem a satisfactory rateofreturn. On topof this, the Crown has financial interest

in the form of charges on property.
There are a number of indicators of these increased costs. First, the basie figures.

The total cost of civil legal aid has increased phenomenally since 1971 by over
100-fold. 1971 and 1972 costs however are considered artificially low as they relate
to the first year of operation and some bills were not submitted at the time of the
financial report. The inaease over the last five years has been 197%. The
1980/81 net cost was $2,488,233.

In terms of the cost of legal aid per head of population, this has increased 193%
from 27c¢ per person in 1975/76 to 79c per person in 1980/81. For comparison, the
cost of civil legal aid per head in U.K. in‘ 1979/80 was 52 pence ($NZ 1.18) and the
New Zealand cost was 74¢ per head. (Seeappendix 3).
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TABLE 1

The Useand Cost of Civil Legal Aid, 1971-1981

.

Year ending No. of No.of  Total Net No. of d.p. Net cost of
31 March applications grants expenditure cost applications d.p. grants
$ $ $

1971 3,973 2,153 48,610 208617 3,318 29,189
1972 5,096 4,684 207,045 138,783 5,430 127,284
1973 8,269 7,075 416,334 254,473 7,506 243,549
1974 8,579 7,170 601,027 524.019 7,985 380,683
1975 10,584 8,329 740,647 512,274 9,925 477,808
1976 13,163 10,637 1,065,954 836,811 12,399 756,292
1977 15,021 11,035 1,360,100 1,095,754 14,084 1,009,189
1978 14,7717 10,397 1,677,688 992,203 13,939 895,631
1979 15,564 13,570 2,215,143 1,150,736 14,627 1,630,421
1980 14,522 12,272 2,718,170 2,315,088 13,679 2,033,205
1981 15,132 12,062 3,216,059 2,488,233 14,207 2,286,363
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As domestic proceeding applications are responsible for most of the cost (In 1981, = b
o e o /
domestic proceedings cases were responsible for 94% of applications and for 92% of i I i’ :
the cost) these cases are given as an example of the cost per application. From i ! NATURE OFCLAM BY DECISION
1976-1981, the costs of domestic proceedings applications have increased 202% . .
compared with 15% in the number of applications. The cost per application g_ ? Granted Refused o
. i — . efuse ther T
inecreased by 165% from $75 per grant in 1976 to $199 in 1981. The rate of - e
e . o ice ind 110% 0 = 3 = & on 2 . 3
inflation, over that period as indicated by the consumer price index was {} ‘ & i - - - -
a8 ) - ‘ i FAMILY & RELATED MATTERS
(Deptartment of Statistics, Monthly Abstracts, April 1981). |
oo | PR separation and related matters 2984 44.5 240 28.1
( % . . . 60 25.6 32
L ) i i ! maintenanceonly 706 10.5 115 13.5 22 o 313 ?3;
Although domestic proceedings cases incur the greatest cost for legal aid it mustbe LR ;o gl‘]i'tgd;“ﬂ;::r\ég::ﬁ;nonly t;‘ gg 10.2 194 22.7 50 21.4 931 11.9
: . ) , 1.9 25 2.9 0 - 15
recognized that they are in terms of legal aid the cheapest type of proceedings to m ; 4 ﬁ:ﬁersri) f:sltya tion only 43 0.0 11 1.3 0 - ?g gg
. . . ‘\ i -. A 0.6 - -
pursue. In 1981 grants inrespect of domestic proceedings cost on average $199 per U - matrimonial property only 127 1.9 eg 7.7 1(1) 4.7 z‘éﬁ 3‘2
- . i paternity and maintenance . : .
case, whereas grants for civil actions cost $392 per case and other grants were $275 P . v adoptiony 173? 23'2 312 g'g 4& 17T 2l
I N divorce 0 - 1 0.0 0 T
per case. ) e . . ) : "0
‘ CHILDREN & YOUNG PERSONS
| () -
The Scope and Na ture o f Civil Legal Aid }‘}1 ! E 5.27 c;orpplamt . 43 0.6 5 0.6 0 48 0.6
- permission to minors 5 0.1 0 - 0 5 0.1
' . . . poe FAMILY PROTECTION ESTAT
As the Legal Aid Boards Annual Reports have shown, the bulk of civil legal aid r?; % 1? TESTAME NTARY, PROBATE E 17 0.3 5 0.6 3 L3 - 03
applications and expenditure are in relation to domestie proceedings matters and o ) ACTION 112 1.7 66 7.7 1 .
o . AU TIUN . . 9 8.1 197 2.5
d in the distriet court. o i
most of theseare pursued in s 5;; BANKRUPTCY, INSOLVENCY,
b ad LIQUIDATIO N 5 0.1 0 - 0 - 5 0.1
The Department's survey of 1979 civil legal aid applications (appendix 5) describes r “ ADMINISTRATIVE
more fully the type of problem legal aid is used for. In this survey the 95% of h 11 immigration 3 0.0 9 0.2 0 _ 5 ol
applications which were in relation to family matters were further broken down: ; . ;zz&ggf:g;r;irégﬁgging 1:? g.; 2 0.2 0 6 0.1
. s 1 P . 5 0.6 .
44% of these were in connection with separation orders and related matters; 24% ﬁs‘; ‘ é 5‘ sotﬁxamelfare 2 0.0 3 0.4 g 1—7 2;. g.?
. .. . . - i other 1 . - °
were for maintenance applications or variations per se hot parternity); and 25% "0 ’ ’ b
- LEGALA
were paternity applications. Table 2 shows the range of problems covered by the g;' (ﬁ | 1D APPEAL 4 0.1 ! 0.1 v - S 0.1
. - b 4
remaining 5% - not a very wide range and the incidence is negligible. For example, IENANCY, BVICTION 6 0.1 1 0.1 0 - 7 0.1
it is estimated that there were only 48 applications in relation to Children & Young E\ (n' i DISMISSAL FROM WORK . 0 _ ) 0l ! 0t . oo
Persons complaints and 197 actions relating to contracts or negligence in the first ~‘ ' 2 JUDICIAL REVIEW 3 0.0 2 0.2 0 - 5 0.1
half of 1979. It isnoted however that in some centres aid has been granted under r » g,v BOUND OVER TO KEEP PEACE 0 _ 1 0.1 0 _ . 0.0
: - iai the Children B g . .
the Offenders Legal Aid Act 1954 (quite wrongly) for complaints under “u : HABEAS CORPUS 1 0.0 1 0.1 0 - 2 0.0
ct.
and Young Persons Act §ﬁi ng MONEYLENDERS ACT 0 - 1 0.1 0 - 1 00
‘? i .
. ) v h MENTAL HEALTH ACT - -
Although we have no empirieally assessed measure of the publies legal needs, it ° ’ : 04 ! 00
. dxk.
seems reasonable to suggest that the needs arenot as lopsided as the actual demand Izi, gﬁ K 32 0.5 2 0.2 22 9.4 56 0.7
o < R B - T I - -
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The impact of the Social Welfare Department in determining the nature and cost of
legal aid is well recognized. As the Legal Aid Board reported in 1979 "... a very
substantial proportion of all grants are in respect of domestie proceedings which are
brought wholly or in part for the benefit of the Department of Social Welfare"
(p.4). This sentiment was echoed in the Link survey by respondents with quite
varied interests in legal aid. District legal aid committees were concerned that
over 70% of domestic proceedings applications are instituted as a requirement of
the Social Welfare Department as a condition of the granting of a benefit; that the
scheme is in reality the Department of Social Welfare legal aid scheme. Lawyers
went a step further and felt legal aid is being used principally by the Department of
Social Welfare to recover benefits, that the department should design its own

recovery methods so legal aid money couldbe etter allocated.

The 'liable parent contribution"” scheme was brought into force on 1 April 1981, in
the Social Security Amendment Act 1980. Under this scheme a parent liable to
maintain the child of a domestic purposes beneficiary contributes to the cost of the
benefit accordisg to calculations in the Act. This is an administrative procedure
and unless the liable parent objects there is no recourse to the courts. The effect
of this scheme on the demand for civil legal aid cannot be quantified with any
certainty as yet but it is hoped, given the accepted wisdom that most legal aid
applications have been instigated at Social Welfare insistence, that it will obviate
many court applications. The indications to date are hopeful. During the first 5
months of the liable parent scheme's operation, the number of domestic proceedings
applications to distriet courts had decreased by 37% from the same period in 1980
(compared with a 4% decrease 1979 to 1980) and legal aid applications (all, not just
domestic proceedings ones) decreased by 17% from 1980 (the 1979-1980 decrease
was 7%). Two factors that may influence the desired etfect are first the incidence
of objections and of objectors eligible for aid and secondly whether parties will still
want their separation and custody arrangements dealt with by the court, if only to

meet the costs of an agreement.

Although we can account for the large number of legal aid applieations in relation to
domestice proceedings matters, the question why legal aid is not used in other areas

remains unexplained.
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Divorce

’f‘hat divorce is excluded from the benefits of legal aid has always been
contentious. It is almost a perennial concern of the Legal Aid Board, it has the
habit of emerging in debates in the House at the slightest excuse, and it was
mentioned by all the respondent groups in Links survey.

Divorce was initially excluded from the scope of legal aid because of the cost
factor. In 1975 the Legal Aid Board set out the arguments for including divorc e

The board feels that, setting aside this not unimportant question of cost, there
is a case for extending legal aid to divorce. The first ground is practical.
Legal aid is already available for ancillary relief (maintenance, ‘custody, and
property) in divorece proceedings and it is,often far from easy to separate the
cost of the divorce proper from the cost of the ancillary proceedings. The
second ground is one of principle. Divorce is one of the few areas where the
law requires persons to resort to court proceedings to achieve a result, even if
both parties want it. Other eivil claims and disputes can be settled by
agreement. There is something illogical in d:nying the possibility of aid in an
important case where the law insists on the parties incurring the expense of
court proceedings.

(Annual Report, 1973 p.5)

More recent comments revolve around the possibility of reducing the costs of

pursuing a divorce and so making it viable for legal aid. Again in the words of the
Legal Aid Board:

There are several reasons why legal aid has not been extended to divorece.
Some are philosophical. Certainly in recent times, a major one has been the
likely cost. Experience in the United Kingdom has eonfirmed concern in that
regard. However, the proposed establishment of a family court division of the
Distriet Court, with full jurisdietion in all matrimonial causes, and with greatly
simplified procedures, may result in a substantial reduction in the cost of
divorce proceedings. Moreover, the procedures adopted by the family court
may make it very difficult to differentiate between the divorce itself, for
which aid may not be granted, and ancillary matters such as custody and
maintenance for whieh it is available. Therefore, when the Domestic
Proceedings Act is amended to provide for the introduction of the family
courts, it may be opportune to reconsider whether legal aid for divoree should
not be made available. '

(Annual Report, 1980, p.4)
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And from the Minister of Justice (the Hon. J.K. McLay), "I prefer to concentrate
any attention on reducing the cost of divorce to those people who have to go to
court and I have suggested there is no reason why those matters need to be in the
hands of lawyers, thus costing the general public money" (N.Z.P.D., Vol 432, 1980, p.

2303).

The Link report demonstrates that Legal Aid Committees, lawyers involved with
civil legal aid, clients and community groups all eall for the inclusion of divorce.
Some eclients pointed to continual financial difficulties which prevented them from
obtaining a divorece, and felt divorce should be covered by the scheme.

Complaints in the Children & Young Persons Court

Another family area where one is eligible to apply for civil legal aid but which is
rarely used in eomplaints under the Children and Young Persons Act. Johnston
(1981, p.213) reports that in Christechureh the majority of parents who admit
complaints have not had legal advice. The criticism here is not one of exclusion,
but that the legal aid procedure is inappropriate, that it is tco cumbersome and
approvals take too long in the circumstances. As was shown previously, very few
cases availed theinselves of legal aid in the first six months of 1979. ‘The
unsuitability of civil legal aid was recognized by respondents to the Link survey and
suggestions for expediting approvals ranged from using the limited legal aid
provisions to changing procedures altogether and applying offenders legal aid in such
cases. We are aware of instances where the latter has already been used, quite

incorrectly.

Yegal Aid for Advice

One reason posited for the narrow scope of legal aid is that aid is not available for

advice except as inecidental to court proceedings.

As with divorce, advice has been a constant concern of the Legal Aid Board since at
least 1973 and this was echoed throughout the Link survey, particularly by

community groups involved with legal aid.

In the early years of the Legal Aid Act there was some question whether there was a
need'for aid for legal advice as opposed to representation. Since then it has been
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accepted theoretically and from experience that advice is as important a part of
asserting legal rights as representing them in court. It has been suggested that
le.gal advice encourages litigation but it can also be argued that it prevents or
cireumvents this costly procedure. Another concern is that aid for advice would
lead to a proliferation of small claims.

In 1976 the Legal Aid Board presented to the Minister of Justice a draft bill and
regulations for extending legal aid to advice based on the English legal advice and

assistance scheme. It was rejected for economic reasons and deferred for

consideration in a review of legal aid.

The need for aid for advice remains and the responsibility has been partially
accepted by Citizens Advice Bureaux, Grey Lynn Neighbourhood ILaw Office
Co mmunity Law Centres, the Law Societys ¥ig wHelp" scheme and other informa;
organizations. The efforts of these groups are discussed more fully in chapter 5.

Publiec Awareness of Legal Aid

It is suggested that lack of awareness and accessibility are othep conditions
inhibiting the use of legal aid. Publie unawareness of legal aid, its availability, its
scope and how it works was mentioned frequently by Link respondents (&ppe:\dix
12). It was particularly highlighted by eclients and community groups who, from
their own experiences know of people who could have been assisted had th:ay but
known of legal aid. Most clients learnt of legal aid only when Social Welfare
required them to consult a solicitor, demonstrating again the strong ties between
the awareness of legal aid and domestic proceedings matters.

-The question of awareness of legal services and legal aid is discussed in more depth
in the context of access to legal services in chapter 6. In the meantime it should be
noted here that awareness is not just a matter of knowledge of legal aidk
existence. A person may not perceive a problem as one having a possible leéal
resolution, but if so a lack of eonfidence and lack of knowledge of the scope and
mechanies of aid ean act as strong inhibitors.
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In conclusion to this assessment of the scope of civil legal aid, it is evident that
within the resfricted formal limits of the Legal Aid Act, legal aid is exercised in &
still narrower manner. It is difficult to gain an overall impression because of the
undue impact of domestic pro ceedings cases. However, it is evident that aid is only
used in areas of traditional lawyer/client contact. An associated argument to be
considered here is that it is not until people cannot avoid litigation that they
approach or are referred to a lawyer and may then learn of legal aid. The domestice
purpeses benefit situation is a good example of this. In areas where people can put
up with infringements to their rights, they may never seek to remedy this through

the law, particularly if aid for advice is not available.

Another matter tobe considered, which we do in more detail later, when discussing
the narrow application of legal aid is the clause that the applicant must have
measonable grounds for taking or defending the proceedings. This sort of
consideration may well be a disincentive to using legal aid in non-traditional,

non-property oriented causes.

The Legsl AidClient

As we would expect, the dominance of domestic proceedings matters predetermines
the description of legal aid recipients. The survey of legal aid files shows that in
1979 88% were women, 78% were houseworkers and only 13% were employed. 79%
were in receipt of a social welfare benefit, mostly the domestic purposes benefit or

a related one.

76% of all applicants had a total amiual income of $5000 or less, and 88.5% were
assessed to have no disposable income according to the terms of the Act. This
proportion was inareased to 94% when looking at people granted aid rather than all
applicants. Similarly with capital, slmost 70 % of applicants had total capital worth
$100 or less and 90% of applicants and $5% of recipients hadno disposable capital.

it was found that applicants associated with domestic proceedings matters, as
opposed to other applicants, were younger, were less likely to be married and more
likely to be separated from their spouse, and were more likely to have dependent

children.
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This profile describes a very circumscribed section of the community, and it would
» i3 3 3 ,
be unwise in an exercise such as this to work from the assumption that the balance

of the population do not have a need for legal services some of which eould b
provided through legal aid. )

The Legal Aid Act stipulates that a person (including a trustee corporation)

apply for legal aid. Small businesses (uch as a corner dairy), corporatio i
groups of individuals cannot be granted legal aid. All these fron; time to tir::’hand
been mooted by interested groups, e.g. the Legal Aid Board, the Royal Commissailve
on C?urts, as possible extensions to those eligible for aid. In our surve o
organisation applied for costs against a legally aided person and was granted cosisone

The Legal Aid Decision

Legal Aid Board Annual Reports show the number of applications which eventuate in
a grant. This fluctuates around the 90% mark each year. The Reports also show
that this changes according to type of proceedings.

This is demonstrated in more detail in the 1979 survey of legal aid files. Fo
example, 87% of the applications related to family matters were granted aid ;)2% 'r
respect of ancillary relief proceedings and 89% related to Children and, You N
Persa?ns Court complaints. At the other end of the scale 59% of applications rfg
re:latlon to administrative tribunals and 61% of action applications were gra tlg
aid. Applications were refused more in relation to tribunal (28%), court ofg:pnp:al

60%)andhigh court (22%) proceedings than district court proceedings (10%)

Grounds for refusal

The survey disclosed that by far the most prevalent reason for refusing aid (63.1%)
was that the contribution required would exceed the likely costs of . th
pf'ocegdings. The next most frequent reasons were that the applicant did n i
disclose full financial information (10.3%) and the amount of disposable incém .
assets precluded a grant (8.6%). Financial considerations were the main reason: fzr
refusing aid. The details are shown in table 3. Refusals on non-financial g'oundr
were more evident in applications relating to eivil actions (18 %} and administrativ:
cases (31%) than in domestic proceedings cases (8%).

In nearly all cases where the Social Welfare report assessed and recommended that
the applicant be refused aid, this recommendation was put into effect

e B g g
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TABLE 3 GROUNDS FOR REFUSING LEGAL AID
n %

no reasonable grounds for taking or

defending (5.23(1)) 14 . 1.6
not authorised under s.15

(s.23(2)(@) and 5.15) 6 0.7
amount of disposable income or assets

(5.23(2)b)) 73 8.6
not disclose full financial information

(s.23(2)()) 88 10.3
contribution exceed costs (5.2 3(2)(d)) 538 63.1
5.23(2)b) and s.23(2)(d) 39 4.6
prospects of suceess (s.23(2)(e) (1)) 24 - 2.8
interest in proceedings (s.23(2)(e)(i1) 11 1.3
unreasonable, undesirable (5.2 3(2)(e)(ii) 1 0.1
aidnot justified for appeal (s.2 3(2)(f) 4 0.5
out of time 23 2.7
more than 1 person proceeding (s.31) 1 0.1
combination of grounds 31 3.6
TOTAL 853 100.0

Reviews and Appeals

7.5% of applicants granted legal aid asked the committee to review the terms. In
nearly all cases this was granted. The most prevalent variations were extensions to
other proceedings, extending ‘or waiving maximum limits, waiving or changing
contributions. 18% of refused applicants asked for a review, 58% of whom were
granted aid and 9% receiving an ex-gratia payment for services rendered before the

refusal.

5% of refusals lodged an appeal most of which were not proceeded with. Of the 14
appeals heard, 3 were allowedand 11 were not.
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The total number of appeals to the Legal Aid Appeal Authority is reported in the
Legal Aid Boards Annual Report. The number fluctuates from year to year, as do
the proportion granted and refused. In the year ending 31 March 1981 there were
89 appeals received, 29 were allowed and 2 6 dismissed.

The Financial Eligibility Criteria

One of the purposes of the Legal Aid Act 1969 is to make aid available for persons
of small or moderate means. In practice 'small or moderate means" is given
specific monetary value with reference to the amount of incoime and the value of
capital that the applicant has at his disposal.

The $2000 1imit was set in the 1969 Act and has not altered. Other than $2000
being very roughly comparable to the limit in the U.K. Aect of the day, the only
explanation given for it was in a departmental memao: "disposable income and capital
is the amount in excess of that reasonably required to provide for the necessities of
decent living according to the standard of the New Zealand community today".

Given this uncertain basis, it is difficult to assess to what extent eligibility for legal
aid has eroded since 1969. External benchmarks may provide some comparison, but
information on these is also inadequate to make conclusive comparisons. The most
appropriate indicator, i.e. the proportion of the population who have less than $2000
disposable income per year, cannot be readily caleculated because of the variability
in tax and allowances for dependants. It seems reasonable to assume that the
proportion of the population qualifying would be considerably smaller than 12 years
ago even though the set allowances have been adjusted regularly. It is interesting
to note that the average New Zealand weekly wage has increased from $4190 in
1969 to $259.89 in 1981 (Department of Labour, Employment Information Survey).
The cost of "providing for the necessities of decent living" have probably risen
accordingly.

Another instructive comparison would be to compare how many hours of lawyer's
time $2000 would have bought in 1969 compared with 1981. Once again basic data
are not readily available but a brief survey of Wellington cases of legal aid for
domestie proceedings gives an indication. In 1970 the average lawyers fee in those
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cases was $11.80 an hour. Inearly 1981 it was #4050 an hour. In 1970 therefore,
$2000 disposable income bought 170 hours of lawyer's time compared with 49 hours
in 1981. Not that that is the only unforseegble contingency on which to spend the

excess" ineome

As early as 1971 the Legal Aid Board considered the income allowances "to be low in
terms of present day living costs" and proposed that theybe equated to therates of
social security benefits. (Annual Report p.10). After considerable negotiation this
suggestion was incorporated into the 1974 Amendment and the allowances were
reviewed at that time and have been regularly reviewed seven times since in line
with the domestie purpose benefit allowances. Domestic Purposes Benefits are
reviewed in aceordance with changes in the cost of living. Before this provision for
nearly automatic adjustment, the district legal aid committees had been making
their own allowances by exercising their discretion as to what eontributions were to

be paid by legal aid recipients.

The $500 capital allowance applicable if the applicant has a dependant, has

remained unchanged since the 1969 Act.

The Link survey of people and groups involved with legal aid came up with the same
comments as regards eligibility time and again. The most persistent view was that
the criteria should be reviewed more regularly to keep up with the movement in
incomes and cost of living. As we have seen some aspects are reviewed in this
manner. It was felt that present levels and allowances discriminate unfairly against
lower-middle income families, and the contribution system prejudices the thrifty.

In particular the standard capital exemption of $500 for a dependant regardless of
the number of children was considered inadequate. Associated with these
comments was the idea that social welfare beneficiaries should automatically
qualify for aid without further financial enquiry. Since this survey this proposal has
in the main part been adopted in s.9A Legal Aid Act which states that no Social
Security Cominission assessment or report is required where the sole source of the

applicants income is an income tested benefit.

Another specific criticism mentioned regularly was the distinetion between married
and de facto relationships, the latter being unmarried for legal aid purposes and
therefore in a better financial position than the married applicant.
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The conclusion of involved community groups was that there should be a means test,
but that the current levels are too low, and exclude many needy families. Clients
themselves felt that their day-to-day commitments were ignored and that one had
to be destitute to qualify. Clients in the survey who had been refused aid mostly
were unable to pursue the legal action privately.

An associated aspect demonstrated in the file research was the obvious difficulty
involved in reporting and assessing total income.

The legal aid application form asks for total income for "12 months ended.....".
Because of the predominance of beneficiaries and the difficulty of estimating
previous income, this request is interpreted variously as invited by the Act from one
district to another and even within distriets. The main versions, that were subject
to combiration depending whether the applicant was in receipt of a benefit or not,
were: actual income received during the past year; present income applied to
previous 12 months present income applied to next 12 months ("prospeective").

The results demonstrated the difficulties inherent in estimating actual income and
capital when income as reported by the applicant was compared with totdl income
assessed by Social Welfare. Inonly 13.3% did they agree. In 65% Social Welfare
assessed the income to be more than the applicants own report and in 21.6% it was
assessed to be less. Social Welfare's assessments ranged from $11,825 less than the
applicants to $69,722 greater. Recognising that there was this extreme variation,
the median difference fell in the group assessedat $501-$1000 greater than reported.

A similar analysis compares the difference between total assets as given by the
applicant and toial capital as assessed by Social Welfare. In contrast with the
income comparison, there was no difference in reported and assessed amounts in
71.5% of the cases. In 24% Social Welfare assessed total capital to be less than
that reported by the applicant and in 4.4% they assessed it to be more. Social
Welfare's assessments ranged from $1000 less to $800 more. The median case fell
in the category of no difference and the mean difference was $72 less than reported.
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That beneficiaries are now not required to have a financial assessment and by
raising the limited legal aid level to $200, hopefully most of these difficulties will
be avoided in the future.

The Clients Contribution

The Initial Contribution
The file survey showed that 80% of legal aid recipients paid the then $15 initial

contribution, approximately two-thirds at the time of application, and the rest were
granted aid contingent on the $15 being paid. This overall rate is deflated by the
low rates of two courts. If these are excluded the rate incresses to 97%. Legal
Aid Board documents show that in 1980, 7% of grants were exempted the initial
contribution and that this hag decreased to 3.4% in 1981, when, interestingly, the
contribution is at the increased level of $25.

Most respondents in the Link Survey, including clients, felt the initial contribution
was a fair coneept and if anything shouldbe increased (it was then $15).

Further Assessed Contributions
The upper financial limit for legal aid is extended by means of contributions by the

legal aid recipient in proportion to his resources.

From returns made to the Legal Aid Board it was found that in 1981 confributions
were assessed in 8 % of applications and ordered in 7%. 41 % of the assessed amount
was actually ordered.

The file survey was another source of information about the use of assessed
contributions. This source showed a higher rate - in 1279, as opposed to 1980
above, 15% of socigl welfare reports suggested that a contribution be paid. It was
found that as the amount of recommended contributions increased so the proportion
of applicants refused aid did too.

The current formula for assessing contributions has been criticized on the grounds
that it penalizes the thrifty. Comments from clients were interesting - some felt it
was too high whileothers saw it in terms of a loan.
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Costs

g;—c-:;l.lse of the inconsistent notation in legal aid files we were not able to reliably
esteblish the incidence of orders for costs to be paid by the legal aid applicant or
opponent. However the total amount of costs recovered each year is given in the
Legal Aid Board Annual Report

Year ending March Costs recovered % of expenditure
1971 7,405 15.2
1972 27,597 13.3
1973 72,182 17.3
1974 92,118 15.3
1975 127,639 17.2
1976 71,806 6.7
1977 95,581 7.0
1978 80,242 4.8
1979 179,649 8.1
1980 300,926 11.1
1981 207,897 6.5

Crown Charges
Since 1976, the Boards Annual Reports show the number and amount of statutory

land changes preserved each year.

Year ending March No Amount Average amount per charge
$ $
1976 73 24,003 329
1977 132 46,571 352
1978 99 51,687 522
1979 238 101,265 425
1980 366 189,958 519

The Lawyers Contribution

The professions main contribution to the legal aid scheme is the 15% deduction from
their fee. The following quote from the Link survey summarizes lawyers' views as

regards the 15% deduction:
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Most lawyers favoured a system of standardised fees for le:gal aid wor'lf,
although a significant majority were satisifed w1th the prese_nt time-spent basis
operating in most centres. The only major criticism emerging was that ext_her
the 15% reduction of costs be abolished or committees adopt a more flexible
approach to bills submitted (e.g. to take acecount ot: additional.time spent wgth
clients who spoke little English). Some felt committees unfairly reduced bills
without apparent reason in some instances....

Overwhelmingly lawyers felt that requirement of 15% rc_eduction of fee was no
longer appropriate in the context of practitioner’s real income from lega} aid
work. Many felt their bills were already liable to reduction by th.e.comm.nttee
and, the additional standard deduction was regarded as further disincentive.
Many lawyers expressed the view that the practitioner's confribution to the
scheme in real terms was in the vicinity of 25% or even higher.

The file survey showed that 30% of bills were not accepted as presented by the
district committee. It was the practice in scme distriects for the committee to
deduct the 15% itself, but besides this, 22% of the deductions were to reduce items,
sometimes to the terms of the grant, 21 % made an offer of a reduced amount, 16%
asked for details and in 9 % ealculations and additions needing correction.

Lawyer Participation & Remuneration

From an analysis of 1979 court abstract books 67% of N.Z. firms participated in
civil legal aid and were paid for a total of 11,939 civii legal aid cases. The number
of legal aid cases per firm ranged from 1 to 291 with a median case loadof 11 per
firm for that year. (Seeappendix 13).

The 1978 Heylen survey of the legal profession (prepared for the New Zealand Law
Society) gives an indication of the effort of individual lawyers as opposed to firms.
It showed that 37.5% of respondents had been involved in civil legal aid work in the
past 12 months and on average spent 2.8 hours a week on this type of work.

The Legal Aid Boards Annual Report is the reguler source for information for civil
legal aid work. For the year ending March 1980, 12,344 bills were certified at a
total cost of $2,748,952, i.e. an averageof $223 each.

The analysis of abstract books also provided information about income from civil
legal aid, this time from the point of view of income per firm. The total income as
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recorded from this source was $2,275,311 ranging from $31 to $48,884 per firm.
The median income per firm was $326, showing that the civil legal aid income for
most firms is very small. Only 45 firms earned over $10,000 from this source in
19%6.

Turning to the area of adnhi?nish-ation but still relevant to remuneration is the
complaint from lawyers that payment of bills is too slow. The file survey showed
that the average time taken to approve payment from when the bill was received
was 6 weeks. The time taken from approval to actual paymerit is not known. The
survey also disclosed that almost 20% of bills were not accepted by the committee
as presented. In most cases the bills either needed correeting or items reduced.
The eventual cutecome was that 73% of payments were for the amount billed in the
first instance and 25% were for a lesser amount. The number of taxations pursuant
to the proviso to s32(1) Legal Aid Act 1969 varies from year to year. For the
purposes of illustration, there were 168 in 1980.

CONCLUSION

The striet purpose of civil legal aid as stipulated in the Legal Aid Act 1969 is to give
monetary assistance to people of small or moderate means in order to pursue or
defend certain types of litigation. How effective is the civil legal aid scheme in
fulfilling its specific functions?

There is no doubt that a large number of people benefit from eivil legal aid. After
a rapid incresse in the initial years, the number of grants has fluctuated between
10,500 and 13,500 for the last 6 years. Nor is there any doubt that aid in relation
to domestic proceedings cases dominates the seene - over 9(% of grants and
approximately 90% of costs are for domestie proceedings matters. The fluctuation
in legal aid grants is a reflection of the plateau in the number of grants for domestic
proceedings cases. We can only speculate whether this is because the need has
levelled off, or whether saturation point as regards court proceedings, lawyers or
benefits has been reached. Although the number of domestie purposes benefits has
beensteadily increasing since 1978 (Department of Social Welfare Annual Reports),
we note that the estimated proportion of domestic cases that have legal aid has
fluetuated from 80 % to 75% endback to 77 % since then.
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Why is legal aid used so sparingly in other areas of legal problems? The most
obvious subsequent question is whether there is a need or are most people coping
adequately with their problems. ‘The complex concept of need and unmet need is
diseussed more fully in chapter 6. but we can aanticipate some salient points here.
For all the talk on the subject of unmet needs, it is difficult to make conclusive and
empirical statements as to their nature and extent. However developments in New
Zealand such as community law endeavours and circumstantial evidence suggest that
it is foolish to assume that there are not people who do not have access to legal
assistance which wouldbe of benefit.

The next question relates to the structure of the scheme itself. Do its parameters
act to limit its outreach and effectiveness? The specific limitation in mind is, of
course, that legal aid is retricted to court proceedings and is not available for
advice or other legal processes. It is well recongized today that many legal rights
can be pursued outside the courts, that this may even be preferable, and that the
current legal aid legislation does not allow, let alone encourage this. The corollary
of this situation is that when one is forced to court, e.g. through Social W elfare
insistence, one encounters legal aid. ‘There are few equivalent civil examples,
where litigation is in effect inevitable. Divorce is the obvious example but it is
specifically excluded anyway. It is also belatedly realized that the Legal Aid Act
presumes that people know their legal position and the appropriate legal procedure,
and, if litigation is not necessary, that they have the resources to deal with the
problem themselves. If access to preliminary advice was more readily available,
no t necessarily through legal aid as we now know it, it is reasonable to expect some
cases would result in litigation and hopefully that more diversity than at present
finds its way to legal aid for assistance. It will be interesting to see what effeet
the Law Societys LawHelp service has in this respect.

Do the eligibility criteria possibly have the effect of limiting the scope of legal
aid@? Most legal aid recipients in domestic cases are also domestic purposes
’benefieiaries. An income from this source generally qualifies one for aid on
financial grounds, a fact recognized in the 1980 Amendment which obviates the need
for a financial assessment. Legai aid applicants in non-domestic matters are more
likely to be employed and to have limited savings at their disposal. A recurring
comment has been that one must be destitute to qualify for aid. In terms of the
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Act, aid should be readily available for persons of small or moderate means. In
1969 "moderate" equated with $2000 disposable income, in 1981 $2000 is still the
benchmark. As demonstrated previously, one certainly has to be poorer to qualify
today than in 1969, espeecially, as clients commented, when commitments are
caleulated on a hypothetical basis of allowances rather than real expenses. The
application form stresses income and assets, but has only a begrudging mention of
foreseeable liabilities.

Legal aid may be refused if the nature of the procéedings do not justify the cost or
if the proceedings are unreasonable or undesirable. It has Io;lg‘ been accepted that
domestic procceedings matters are acceptable on these grounds and the survey
showed that non-domestic proceedings matters were refused on non-financial
grounds more than domestic proceedings cases. We consider in more detail when
we present our proposal for the future the possibility of these "reasonable"
provisions stifling the development of legal aid into non-traditional areas of
litigation or for grievances that have no economie equivalence and cannot justify
expensive legal representation. Areas of work which lawyers cencentrate on now
are of necessity economie from the lawyer’s and client’s points of view.

The restriction of legal aid to court proceedings, the absence of aid for advice, the
fact that the scheme functions within the existing private practice legal framework
all discourage if not prevent its wider application to help redress a multitude of
grievances. But on top of this, the concentration of legal aid on domestic
proceedings leaves the impression that these cases have usurped the original
intention of the scheme and that all the time, effort and money have been diverted
to help recoup the costs of domestic purposes benefits.

We have two figures indicating the level of lawyer participation in civil legal aid :
38% of © yers in (978 and 67% of firms in 1979 were involved in legal aid work.
Except for a few firms at the upper extreme, firms' incomes from this in 1979 were
minimal, the median income being $3 26.

Although suggestions are made about alternative methods of remuneration and
complaints are voiced about district committees’bill paring and the appropriateness
of the 15% deduction, there is an overall acceptance of the level of remuneration
stemming from civil legal aid, no doubt a reflection of the fact that the increase in
payments per grant has bettered the inflation rate of recent years.
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Most of legal aid's costs are, as noted before, associated with.domestic proceedings
cases. It is important to make a distinetion here between expenditure and net costs
as most commentary refers to the former, when the latter is a more relevant
indicator when assessing the effectiveness of the service and planning for future
For example, the year ending Mareh 1981, 26% of total
expenditure was recovered in contributions and o ther recoveries, giving a2 net cost of
$2,383,604 or $198 per grant. ' |

actual resource needs.

In terms of the Legal Aid Act itself we can conclude that the schefne has not
achieved what might have been hopedof it on two main counts. First, access to the
courts. In effect, due to the dominance of domestie proceedings matters, legal aid
helps access to the courts in a very restricted range of cases. We note there is a
similar concern in Britian in respect of family matters and legal advice and
assistance, (Lord Chancellors Advisory Committee on legal Aid, 1977-78, p.83; The
Law Society, 1978-79, p.10 and 1979-80, p6). Secondly, providing aid for persons of
small or moderate means. The erosion of some of the eligibility criteria means that
people of moderate means are no longer eligible for aid.

Having looked at civil legal aid on its own terms, the next question is obviously
whether its objectives are adequate. It is evident from respondents to the Link
Survey as well as from commentary over the years that the Act's purview is too
restricted if our real concern is to ensure that citizens have equal protection before
the law. Not only are certain types of problems excluded, e.g. divorce, but more
importantly aid is provided only in relation to court proceedings, and the only need
for aid that is acknowledgd is lack of means. Ixtensions to the Legal Aid Act may
not necessarily be the most appropriate methods for improving the e ffectiveness of
legal aidbut before discussing possible modificationis and alternatives, we feel it is
necessary to introduce more thoroughly the concepts of legal need and access to
legal services as well as explore possible alternatives as experienced overseas. We
do this in chapters 6 and 7 after surveying the other legal aid sehemes in New
Zegaland.
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Offenders Legal Aid

HISTORY

Criminal legal aid was first provided for in New Zealand in the Justices of the
Peace Amendment Act 1912, which was virtually duplicated in the Justices of the
Peace Act 1927.
Defence Act of 1903 providing legalvaid in trials on indietment. The next important

This was very similar in scope to Englands Poor Prisoners

change in criminal legal aid in New Zealand was the 1933 Poor Prisoners Defence
Act, whieh stipulated that the prisoner's defence need not be disclosed in advance,
and extended legal aid to poor defendants charged with serious summary offences,
or whos e exceptional eircumstances justified a grant of aid.

The 1954 Offenders Legal Aid Act replaced the Poor Prisoners Defence Act gnd was
introduce d mainly to rectif y omissions in eourt practice arising from the 1833 Aect.

The scope of the 1933 Act was limited to granting legal aid for trials and appeals
against conviction. Consequently, it excluded grants for defendants who had
pleaded guilty and were appearing for sentence, and also for defendants coming up
for sentenceas aresultof a breachof a probation order. The Offenders Legal Aid
Act, being basically & broad statement of principles, provided the flexibility

necessary to overcome these omissions.
THE ACT

The Qffenders' Legal Aid Act 1954, and the Offenders Legal Aid Regulations 1972
gcevern legal aid available to defendants in criminal proceedings in New Zealand.
The Act itself has oniy been amended by s.5 of the Geneva Conventions Act 1958,
wr_lich provides for legeul aid for prisoners of war.
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The Act is brief, setting down principles and guidelines, but leaving procedure to the
Regulations. The purpose of the Act, as stated in the long title, is to 'make better
provision for the grant of legal aid in eriminal proceedings; a singularly obtuse and
uninformative statement. One obviously has to refer to the previous Acts.
Parliamentary Debates at the time of the 1912 Amendment, the 1933 and 1954 Acts
are only slightly more helpful : when the interests of justice demand and a person is
not in the financial position to obtain & lawyer, aid maybe granted.

The important role of legal rerresentation in criminal proceedings is explieitly
acknowledged in s13A Criminal Justice Aect 1954, introduced in 1975. ‘'This
stipulates that no person shall be sentenced to custody unless he has been legally
represented in court except if the defendant does not want representation.
Although it goes so far as to say a person who has been refused legal aid and still
does not engage his own legal representation satisfies the requirement, the
relationship is not always so clear-cut in practice.

Scope and Eligibility

The Act is so brief it is difficult to separate the scheme into component parts. In
essence it says thatat anystage of any criminal proceedings in any court, the court
may grant aid for all or part of the expenses to a person charged with or convieted
of any offence, if it is desirable in the interests of justice to do so. In considering
the grant the court shall have regard to the means of the person, the gravity of the
offence, the grounds of the appesl and any other relevant circumstances. In the
case of a person charged with murder, the court shall have regard only to the means

of the applicant. There is no provision for appeal or review of any decision to

refuse aid.

Administration

The defendant applies to the court on a prescribed form giving details of the
proceedings and his personal and financial situation. The decision to grant aid or
not is made by the judicial officer of the court. If granted, a lawyer is assigned
from a roster. 'The applicant does not choose his lawyer unless he is charged with
murder. Lawyer participation is voluntary, the list of "fit and proper" and "willing"
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practitioners being compiled by the District Law Societies. The lawyer is paid a
fixed fee, prescribed in the Regulations, according to type of work done. There are
three scales of fees and the court decides which is appropriate, although it can order
that these be exceeded in exceptional cases. The administration is provided by
court staff.

Conclusion

As it stands, the scope for legal aid in criminal proceedings is very wide and
flexible. Most commentary and criticism of the scheme revolve around issueés of
the quality of the aid and procedural difficulties elaiming that they are such that
justice is not effected. From the opposite viewpoint come criticisms that aid is too
readily available, is abused and is a waste of money. The level of remuneration of
lawyers is a continuing cause of discontent. The next section explores these
contentions.

OFFENDERSLEGAL AID IN PRACTICE

Usage and Costs

It is difficult to get any meaningful figures on the use of offenders legal aid. We
have a combined annual figure of the number of applications and grants in the
district court and children and young persons court and similar figures for the high
court. The increase in number of grants since 1976 has been substantial : 50% in
distriet and child ren and young persons courts giving a total of 13,615 in 1980 and
46 % in the high court, making 733 grants in 1980.

The difficulty arises when relating these increases in legal aid to increases in
eligible business because we have no reliable, recent figures representing the
number of persons charged with an offence in the district court and the chidren and
young persons court. Explaining the increase is therefore impossible from the
existing data.

¢
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The situation is not quite so lamentable for the high court where annual returns
record figures for the number of persons appearing for eriminal trial or sentence.
However when the number of grants are related to the number of accused, no
consistent pattern emerges. Although legal aid grants increased, the number of
accused decreased in 1977 and 1978 and then rose again to a high in 1980.
Consequently the proportion of accused with legal aid went from 48% in 1876 to
80% in 1978 and decreased to 59% in 1979 and to 53% in 1980.

Our survey of defendants and their use of representation offers a new dimension on
the incidence of offenders legal 2id. ‘The survey was restricted to persons charged
with an imprisonable offence in 1979. Of these it was found that 16% of distriet
court defendants, 17% of children and young persons court defendants and 56% of
high court accused were on legal aid. The impression gained from critics of legal
aid as it functions today is that it has got away on us and that too many people are
granted aid. The proportion of eligible defendants who actually receive aid should
curb this impression to some extent though questions about whether the right people
are getting aid in the right circumstances remain to be answered.

The feeling that offenders legal aid is increasing rapidly and has a life of its own is
engendered largely by cost considerations. Ovar the same four years we were
considering previously, expenditure on offenders legal aid in all courts has increased
115% to a total of $974,431 in 1980/81. The average cost per grant has increased
from $0 each to $72, an increase of 44%.

Yet another statistic is expenditure per head of population. This has increased
from 14 cents per person in 1975/76 to 31 cents in 1980/81. It should be noted
though that new scale fees were introduced in 1978. Another interesting statistie

which we cannot supply would be the increase in cost per eligible defendant.

Scope & Nature of Offenders Legal Aid

Most of the information we have on the scope of offenders legal aid derives from
the file survey of criminal prosecutions (full report in appendix 6). Even though the
Act refers to "any offence", the survey pre-determined the scope of legal aid to the
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extent that we surveyed,only people charged with imprisonable offences. This was
mainly because of practical research considerations but it is generally accepted that
legal aid is seldom applied for in minor, non-imprisonabl e offences.

Jurisdiction
The proportions of defendants with legal aid in the children and young persons court
and thedistrict court were virtually the same -~ 18% and 16% respectively.

The children and young persons court deserves some discussion. The impression
given by many of the respondents to the Link survey (awyers, court staff, police,
social welfare officers and community groups) is that offenders legal aid is not
working satisfactorily in this court. It is perhaps, therefore, unexpected to find
that it is used to a similar extent as in the district court. The administration and
qualityof the service may, however, still compare unfavourably. More to the point,
is that offenders legal aid is not applicable to people before the eourt by way of
complaint. Civil legal aid is the proper procedure. However from the point of
view of the circumstanes generating the complaint and the assistance required,
complaints are not so very different from offence proceedings. The ecumbersome
civil legal aid procedures are considered inappropriate and we are aware that
offenders legal aid has been used improperly for eomplaints in the past. The
unsatisfactory nature of legal aid for complaints was commented on by Social
Welfare officers in the Link Survey.

In contrast to these two lower courts, 56% of high court accused were on legal aid.

We have basic information about the use of legal aid in criminal appeals. Overall
17% of appeals to the high court in 1979 applied for legal aidand 14 % received aid.
This is similar to the proportion of district court defendants with aid (16%). There
was considerable regional variation in the rate of legal aid. Leaving aside the
smaller high courts, Auckland, Hamilton, Palmerston North and Nelson had low
rates whereas W ellington, Christchurch, Timaru and Invercargill had high rates. A
greater proportion of appeals on legal aid were allowed than those not on legal aid.

it



37.

Over the past four years the proportion of appeals to the court of appeal with
offenders legal aid has steadily decreused - from 33% in 1977 to 19% in 1980.

The table below summarizes the cost of legal aid in these cases:

To tal Bill Average Bill Minimum  Maximum
Bill Bill
1977 $53,896 $998 $13.50 $12,126
1977 minus JBL $12,899 $263 $13.50 $9,817
1978 $16,336 $308 $13.50 $ 2,616
1979 $24,267 $458 $30.00 $ 17,205
1980 $17,499 $365 $30.00 $ 3,263

(Source: payments as recorded in Court of Appeal register)

The offenders legal aid application and decision operates differently in the court
of appeal than in other courts. In preference to the ordinary legal aid application
form, the form on which an appeal is lodged includes a question which asks the
appellant if he wants to apply for legal aid. If so indicated, the decision is made
on the merits of the appeal regardless of the applicant's financial position. if
there is no merit in the appeal, legal aid is refused, consequently most refusals

relate to cases that end up as ex parte applications.

Type of Offence
Table 4 shows how legal aid was used for different types of offence in the district

court. For a more complete picture, cases with private representation and cases
without any representation are included. The offence types are ranked in
decreasing seriousness as determined by a combination of maximum prescribed
penalty and the extent of injury to persons. Whereas 55.5% of all defendants
were charged with one of the four most serious types of offence, 79.4% of legal
aid recipients were charged with these most serious offences. Compared with
this, 61.3% of privately represented and 43.8% of unrepresented defendants had
the most serious charges. The point here is that although legal aid is used across
all types of offence, it is more concentrated ainongst the most serious offences
an* is particularly under-represented in public order offences, as is representation

generally.
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TABLE 4 TYPE OF OFFENCE BY REPRESENTATION
Offence Legal aid Private Not

Representation Represented Total

% % % %
against the

person 20.6 18.8 5.7 124
sexual offence 0.9 0.9 - 0.6
misuse of drugs 0.6 3.9 6.8 4.9
property offence 57.5 37.7 31.3 37.6
traffic offence 0.9 12.0 5.5 7.2
admin. of iustice 8.0 7.1 9.4 8.5
public order 6.0 114 37.3 23.9
other 3.3 7.8 3.7 5.0
total 100.0 100.0 100.0 100.0

The situation was somewhat different in the high eourt where legal aid was
associated less with the most serious offences ineluding property ones but was used
togreat extent for offences against public order.

Nature of Legal Aid
By "nature" of legal aid, we refer to the aspects of work done by assigned lawyers

for their clients. is is dealt with in two sections. First, procedural aspects of
the charge, which when compared with cases that proceeded privetely or without
representation will show .how, if at all, legal aid operates differently. Certain
tentative conclusions on the abuse and quality of legal aid can be made from this
analysis. Second, respondents to the Link survey were able to comment on their
assessment of the nature of offenders legal aid providing a qualitative assessment of
the procedural aspeets.

In order to examine the effect legal aid has on & hearing or the contrary proposition
of how a hearing influences the use of legal aid, we present results from the file
survey in the sequence of a hearing - starting with the laying of charges to the final
disposition and appeals. Results from district court cases are the main examples
supplemented by children and young person court and high court results where any
substantial differences in practice oceurred.
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At the very earliest stages legal aid cases were distinguished from privately
represented cases in that the former (along with unrepresented defendants) were
arrested significantly more than the latter who were summonsed to court more

often.

Seriousness of Offending
The seriousness of the offending was altuded to when we discussed typeof offence.

This was but one indicator of seriousness. Others used were whether the defendant
was arrested or summonsed, number of charges, maximum prescribed penalty and
whether the offence was summary only, carried the right to elect trial by jury or
was indictable only. In the district court, in all five respects, there was a trend
where defendants on legal aid scored more seriously than those with private

representation who in turn were generally more seriously implicated than the

unrepresented defendants.

The situation in the child ren and young persons court was not so consistent. There
were no significant differences in type of offence between the three groups, but in

o ther respects legal aid cases tended to be more serious.

Whereas there was a general trend in the district and children and young persons
courts for the represented to be more serious cases than the unrepresented, and
legal aid cases to be more serious than privately represented cases, this was not
continued in the high court. The comparison of represented with unrepresented is
not applicable as only two high court accused did not have a lawyer. Different
patterns from the district court emerge as to type of offence and maximum
penalties. Whereas privately represented in the high court were overrepresented in
property offences, legal aid accused had relatively large numbers of public order
offences. Consequently privately represented accused fell heavily into offences
carrying more thanone years imprisonment compared with those on legal aid.

Seriousness o f offence is a pervasive and important facter in criminal proceedings
and may have an impact at various stages e.g. length of proceedings, type of
remand, sentence. If legal aid cases are more serious ones to start with, and if
legal aid cases are associated with certain outcomes, it is necessary to unravel the
situation before claiming that legsl aid is responsible for the outcome.
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Plea and Election of Jury Trials

Once a defendant has been charged and brought to court, the next two major issues
are election of jurisdiction if appropriate and plea. As the Link survey and our own
questionnaire to court registrars indicated there is considerable eriticism that legal
aid defendants and/or lawyers abuse these aspects of a hearing because neither the
defendant nor the lawyer are constrained by the question of costs. This view was
expressed recurringly by the judiciary. ecourt staff, probation officers and police
prosecutors. The specific allegations are that legal aid encourages defendants to
elect trial by jury when it is not merited and to plead not guilty in indefensible
cases. The alleged motives are to postpone the inevitable resuits on the part of the
defendant and to gain trial experience or boost earnings on the part of the lawyer.

Our file survey allowed us to examine empirically these two contentions which have

acquired a status that demands serious attention.

On the question of electing trial by jury for trivial charges, we reconstructed from
the district court and high court samples the population of people charged with an
offence where they had a right of electing summary hearing or trial by jury. People
charged with purely summary or purely indictable offences were of course
preciuded. It is interesting to note however as an aside that 42% of legally aided
persons in the total high court sample were charged with an offence triable
summarily but which had been laid indietably compared with 19% of those with
private representation. These were also excluded.

Returning to the main issue, the results showed very conclusively that legally aided
defendants did not behave any differently from privately represented defendants in
this respect. Whereas 2.9% of the former elected jury trial, 2.6% of the latter
did. Unless there is some intrinsic difference in the content of cases which eould
not be fathomed in our type of survey, it seems that the contention that legal aid
cases are irresponsible in this respect is unfounded. It is also worth commenting
that the fact that these offences have the right of jury trial attached is one that the
defendant must have unfettered power to exercise and that one purpose of legal aid
is to see that lack o f finances does not act as an impediment.

The second controversial topic is that legal aid encourages defendants to plead not
guilty when this is not warrantedby the facts of the case.
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Our survey showed not unexpectedly that the proportion of unrepresente.d
defendants pleading not guilty was relatively small. 'The comparison howe.aver is
between defendants on legal aid and defendants privately represented. I?rlvately
represented defendants pleaded not guilty more than those on legal aid. The

respective proportions were 34 % and 23%.

Once again the intrinsie quality of the cases eannot be taken into account in this
type of survey, but it should be remembered that on the whole legally aided
defendants were charged with more serious offences and liable to harsher penalties.

In the children and young persons court legal aid defendants did not plead not guilty
significantly more than those with private representation. In the high court the
proportion of accused committed for trial and pleading guile was high but thex:e wa-s
no significant difference between the legally aided and privately represented in this

respect.

Our final coneclusion is that the data do not support the contentions that legal a.id
defendants elect trial by jury and plead not guiity unduly. Theyshow that legal aid
practice in this regard is very similar to private practice if we assume t‘hat
privately represented defendants and their lawyers exercise these rights responsibly

then the criticisms of legal aid in this regard are unfounded.

Still on the question of plea, the opposite allegation has also come to our notic.e:
that defendants who do not qualify for offenders legal aid because of their means (it
is not stipulated whether this is an assumption on their and their lawyer's part.or the
result of an application) actually plead guilty when they should defend their case
because they cannot afford the lawyer's costs of a defended hearing. The c-ourt
files research was an inappropriate means of substantiating or refuting this question.

Adjournments

One contention that the survey data did support is that legal aid involves extra court
appesrances. 'I‘hé' most startling resuit was the comparative proportions of cas.es
which were dealt with and completed at the first court appearance: 4% of legal B:Id,
20.1 % of privately represented and 63.7% of unrepresented cases. The respective

average numbers of court appearance were 3.6, 2.7 and 1.6. These differences
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must be appreeiated in the context of court dynamies. Unrepresented defendants
do not have *he same reason for s eeking adjournments as represented ones do, e.g.
getting representation or preparing pleas of mitigation; legally aided defendants, in
practice, have one crucial reasons fer an adjournment over the rest, that is making
the legal aid application and being subsequently assigned a lawyer. Despite the fact
that legal aid defendants had more court appearances, their cases were heard and
completed within asimilar time pericdas the privately represented. 37% and 41%
respectively were completed in 2 weeks or less. Unrepresented defendants however
were dealt with mueh more expeditiously - 83 % had their case disposed of within 2
weeks.

Final Disposition and Sentence

This brings us to the important question of "outecomes" for legal aid defendants
compared with defendants with their own lawyer and defendants without a lawyer at
all. Without making implications at this stage as to the quality of the service
given, the survey compared the three groups in respect of remand decisions,
dispositions and sentences.

In all three jurisdictions it was found that defendants on legal aid were remanded in
custody more often than defendants without a lawyer who were in custody more
than privately represented defendants.

Regarding the disposition of cases in the distrieat court, it was found that amongst
defendants who pleaded not guilty, legally aided defendants were convicted
significantly more than defendants with private representation who were convicted
more than unrepresented defendants. Legally aided defendants also had their
charges withdrawn (regardless of plea) less than the other two groups. This
differentiation was perpetuated in the children and young persons court with
defendants on legal aid being convicted significantly more often than the other two
groups. In the high court however, privately represented accused were convicted
more often and legal aid a ccused were discharged more often.

In the sentencing arena, legally aided defendants again fare worse. In the district
and children and young persons courts they received relatively more custodial
sentences than either the privately or unrepresented defendants. In the high court,
however, there was no difference in the proportions sentenced to custody. In all
three jurisdictions defendants with their own lawyer were fined more than the o ther
groups.

R
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Sentencing does no t happen in a vacuum and two relevant aspects were incorporated
in the analysis. Firstly, it was particulerly important to account for the effect
seriousness of offence has on the sentence since legal aid defendants tended to be
charged with more serious offending. Having done this, the primary conclusion was
reinforced. In the district court it was found that defendants on legal aid were
sentenced to custody more than other defendents even when the seriousness of their
offence was taken into account. In the children and young persons court and in the
high eourt, custodial sentences really only featured in the two most serious offence
categories and again legally aided defendants scored relatively highly in the
custodial sentences.

The second factor to be accounted for is previous offending. As an indication of
the effect previous offending has on the present sentence, the sentencing was
controlled according to the most severe penalty received in the past. In the district
court the general situation prevailed - legally aided defendants still received
relatively more custodial sentences even when restricting the comparison to
defendants who had previously been in custody or on supervision.

Previous penalties were too infrequent in the children and young persons court to
justify comment. The high court pattern wasnot consistent with the distriet court
and it appears that once previous o ffending is taken into account the conclusion that
legal aid cases fare worse no longer stands.

As regards appeals from the distriet court, unrepresented defendants appeal less
than the represented ones, but type of representation appeared to have no bearing
on the incidence of appeals. The total proportion appealing was very small

In many respects the conclusions arising from these surveys are tentative.
Particularly, it must be appreciated that at many stagés in the criminal judicial
process qualitative factors pertaining to the offence and offender influence, quite
properly, the decisions and these cannot be examined in a survey such as this. The
other general qualification that must be recognized is the effeet of the
interrelationship of factors and possible intervening factors, only some of which
have been assessed in the analysis.
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Generally, it can be concluded that legal aid defendants are remanded in custody,
convicted and sentenced to custody more than privately and unrepresented
defendants are. The last result remained the case when seriousness of offence and
previous pen&ities were taken inte account. High court results were not so definite,
only in some respects did legal aid defendants fare worse. What needs examining
further is whether these outecomes are a result of being on legal aid or whether as a
class, legal aid defendants differ in a relevant way in respect of their offending or

their social characteristies.

The Quality o f Offenders Legal Aid

The question of the quality of the legal assistance given to legal aid defendants is
essential but extremely difficult to evaluate. The statistical survey of criminal
files has indicated that legal aid and privately represented defendants and/or
lawyers behave similarly as regards electing jury trial, and pleading not guilty. In
other respects differences were apparent e.g. legal aid defendants fared worse as
regards remands in custody, guilty verdiets and custodial sentences. The Link
survey (appendix 12) approached people who are involved in the legal aid system
from a number of perspectives to ascertain their views about offenders legal aid
including an assessment of the quality of the service provided. In conjunction with
the file survey this gives a more complete, though not absolutely conclusive,
indieation of quality. As already discussed, views about the abuse of legal aid in
terms of defended hearings and jury trials are not substantiated by the empirical
results. Quality of service is not so amenable to empirieal investigation, but the
differential treatment as shown by the survey results is reinforced by implieation in
the majority views expressed by all the different groups of Link respondents.

The general conelusion from the Link survey is that the majority of legal aid lawyers
are inexperienced and therefore the legal aid service suffers accordingly.
Unfortunately we have no practical way of empirically testing the inexperience
allegation. Link's report (p412) of probation officers' responses is typical, covering
most of the points raised by most respondents in connection with quality of service

and it is quoted here in detail:
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VIEWS OF PROBATION SERVICE

A significant majority of probation officers had many reservations about the
scheme. The concern most frequently mentioned was the highly variable
quality of representation given by assigned practitioners. Most staff felt this
was due to the inexperience and lack of commitment of many solicitors
involved. Many probation officers had little confidence in the administration
of the scheme and particularly in the selection of solicitors for assignment
work. The overwhelming concern of probation o fficers was whether defendants
received adequate legal assistance. Many felt that the administration of the
present scheme, especially in the Distriet Courts in the larger centres, was
deficient, The general concern was that while this was an area of great need
many lawyers had little interest in the work.

Solicitors involved appeared to lack time and patience. Many probation
officers suggested that the low level of remuneration might be a factor but that
the problems went deeper than this. Many lawyers tended to use the scheme to
obtain trial experience irrespective of the defendant’s best interests. A large
number of probation officers in gall centfres were disconcerted at the general
lack of thoroughness in preparation by lawyers assigned to defendants. Many
solicitors appeared to rely only on a probation report where it was available,
and few made efforts to examine independently and in a professional way
defendants' circumstances and relevant finanecial background. Many probation
officers reported that a large number of assigned solicitors fail to make contact
with the defendant at all before court appearances. Circumstances of this kind
and various accounts of service from probationers under supervision have lead
many probation officers to question the effectiveness and value of the
scheme. Other comments frequently conveyed by a range of probation officers
about the scheme were as follows:

1. need for more experienced lawyers to become involved in the
scheme

2. need for earlier client/solicitor eontact

3. better pay for lawyers

4. need for more resources allocated to it

5. counsel should b e assigned to defendant earlier

6. serviee too rushed

7. need for administrative overhaul

8. shouldbe merged with duty soliciter scheme...

A significant number of probation officers reported their probationers as
feeling they had received an inferior service on legel aid. It seemed to depend
to a considerable extent on the calibre of the individual solicitor involved.
Many probation officers reported that people under their supervision who had
used the scheme hadno faith in it.
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Many probation officers echoed the sentiment that law
! 1ice) yers generally, and legal
gld lawyers especially, placed far too much reliance on the probation ’report agnd
1nsuff1c1ent reliance on their own resources to discover the background and
de.taxls from the defendar}t or from other sources. Many probation staff also
pointed .to the apparent dlsqrganisation of the scheme, and the lack of liaison
among 1nvolved‘ pex"son'nel in eriminal proceedings. There was a need for
greater communication in the eourt to find the best solution for the defendant.
Concern at the inexperience of legal aid lawyers was endorsed by the judiciary,
police, community groups and by lawyers themselves. The majority of lawyers even
went s¢ far as to express their concern that legally aided defendants received a
lower quality of service than privately represented defendants. A specifie
shortcoming mentioned by the police, social welfare officers, and community groups
was the lack of communication between lawyer and legal aid client. Not only are
difficulties experienced in contacting each other, but if they do make contact, little

effort, patience or understanding goes into preparing the clients case.
The defendant’s assessment of the service must also be considered (Link, p420). It
is interesting to note that it is consistent with much of the reports from people who

are part of "the system™

DEFENDANTS

Of the defendants interviewed respect for the offenders le i

considerably less tham it was for the duty solicitor scheme. g%}r:algvsecr}:l\?h%fm‘;’r?g
concern of defendants who had used the scheme in all courts was the variable
gua.llt.:y of representation and service provided. It greatly depended on the
mdlvndual.sohcitor assigned. This alone had lead many regular offenders to
1‘os§ confidence within the scheme. A significant number of defendants
}Ir‘xicllsgsted that they either would not use the service again or recommend it t;

A resounding complaint of many defendants about the scheme was the inabili

to choose a solicitor on legal aid. Lawyers who participate in thae ags(?;:zlﬁg
.general.ly have a low reputation among defendanty many are regarded as
Inexperienced, young, unsympathetiec and many defendants reported that they
attempted wherever possible to raise funds to pay for their own solicitor. Most
defendants stressgd the importance of obtaining good legal advice for serious
pharge§ and ng_h Court cases. Many defendants had encountered
Inexperienced and incompetent assigned counsel in all courts. 'They felt that
competent lawyers would not be prepared to do the work because the pay was
low. Geperally the service given was, with few exceptions, rated
overwhemingly by dgfendants as inferior to service given by privat’ely-paid
lawyers. Sgrr_le defendants reported very satisfactory experiences with
assigned solicitors, and yet on other occasions, they had received poor
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service. A significant majority of defendants pointed to a lack of interest or
concern on thg: part of many solicitors assigned to them. Most defendants
detected a reluctance of most solicitors to take legal aid cases, and a general
unwillingnesJs to go out of their way....

A significant number of defendants felt that the scheme should provide the
same solicitor to represent them from their first appearance onward§.. Many
defendants complained of delays and maladministration in assigning sohclt_ors to
them. This meant in many cases they did not have adequate opportunity to
consult their assigned lawyer before their next appearance...

Confidence in the present scheme as a whole, however, wasnot high among the
great majority of defendants although some comm ented that it was better than
nothing....

Other Issues

The following comments were frequently raised by many defendants
interviewed

1. good lawyers do not participate in legal aid work because it damages their
reputation

9. feeling of reticence about visiting lawyers assigned in "flash" city offices

3. not many assigned lawyers visit prisons to interview defendants unless
very serious offence involved

4, lack of money by defendants real problem; otherwise they would pay for
lawyers

- 5. private lawyers with best reputations too expensive

6.  when judge knows a defendent is legally aided this prejudices outeome
7. Mmawyers don't care or take time if you don't pay them"
8. need for pool cf experienced criminal lawyers to choose from

9. "money talks"

11. shouldhave same judge_and lawyer throughout

It was claimed by some respondents that the legal aid deficiencies are exacerbated
in the children and young persons court. Link's report of the social welfare officers'

responses summarize their experience (p.414):

SOCIAL WELFARE SERVICE

Social workers employed by the Department of Social “e.lfare were familiar
with the operation of the scheme through their responsibilities ar}d.mvolveme_nt
in the Children and Young Persons Courts. A significant majority of social
workers were dissatisfied with the operation of the scheme in these courts.
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{
The view most frequently cited was the lack of skill and knowledge of many
solicitors assigned to cases. A lack of sensitivity and experience was often
mentioned. There appeared to be considerable lack of cooperation between
departmental officers and legal aid solicitors in most centres. Many social
workers questioned the need for grants of legal aid where defendants pleaded
guilty or admitted offences.

A frequent comment by many social workers was the impersonal nature and
variable quality of the service. Inexperience of assigned solicitors and lack of
care or understanding of the nature of Children and Young Persons Court work
was also consistently mentioned. Some social workers pointed out that few
legal aid solicitors made a real attempt to get to know and understand the
young offenders and their problems and that their presence in court added little
assistance to judges. Many personnel called for greater training for solicitors
involved in the work of the aims of the legislation and the roles played by
involved personnel. Some social workers felt that the soleitor's adversary
approach in the court was inappropriate. Many young offenders who were
guilty were encouraged to think in terms of getting away with it rather than
mending their ways. A number of social workers speculated whether the
scheme was needed at all in the Children and Young Persons Court setting but
others saw theneed for a watchdogrole on their own involvement.

A significant number of social workers felt that assigned solicitors has not
made contact with offenders and placed excessive reliance on social welfare
reports. Many felt that the court was not really getting realistie independent
judgement about cases from a number of legal aid counsel. Several social
workers stated that they actively diseouraged the involvement of solicitors in
all but the most serious cases.

Another group who warranted special attention in this survey was Maori, Polynesian
and other ethnic minority defendants. The main response was from Maori Affairs
community o fficers (p.417):

MACRI AFFAIRS

Many community workers and honorary community officers experienced the
operation of the legal aid scheme in criminal courts in most centres. In the
larger centres and particularly Auckland, Maori Affairs officers were
disillusioned with the scheme. Many felt even more strongly about the
appropriateness of the courts to deal with some of the problems faced by Maori
and Polynesian defendants. A consistent comment from all quarters was the
lack of dedication and sympathetie understanding of many lawyers involved in
legal aid work. Most Maori and Polynesian defendants appearing before the

courts were financially and otherwise disadvantaged, and needed help from
people with whom they could relate. Uppermost was the need for their
language and cultural background to be understood and to ensure that their
point of view was adequately communicated to the court and involved agencies.
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Strong doubts were held about whether there was effective communication.
This led the great majority of Maori officials and community workers to
question the worth of the offender’ legal aid scheme for Maori and Polynesian
defendants. Many feel that solicitors involved in the work require special
qualities, over and above experience, in order to gain the respect of
disadvantaged minori ty defendants.

Many community workers felt that defendants did not know how to use legal aid
services and there was a need for greater involvement of court social workers
or liaison officers to act as intermediaries between users, people at risk, the
court legal aid personnel and solicitors. Some referred to the assignment
system itself as haphazard. It was said that Maori defendants especially, were
usually reluctant to make contact with people not known to them because of
their reticence. As a result, the defendant and solicitor often did not have the
opportunity to communicate fully about the case. On the other hand, many
felt that assigned solicitors did not go out of their way to make contact with
legal aid clients especially if some inconvenience was involved such as a visit to
prison.

Comments and suggestions frequently offered by people in this group were as
follows:

i. more extensive interpre ter services needed

2. ' need for greater involvement of Maori and Polynesians

3. need to expose legal aid lawyers to cross-cultural experience
4.  need for less formal procedure

5. overwhelming support for permanent community workers to cater for
special needs o f Maori and Polynesian defendants.

6. status in court for community based court advocates or helpers.

There was a common call by many Maori Affairs personnel for greater liaison
among involved people and resource groups in the courts. There was a special
need to increase mutual understanding of all involved people. There were
suggestions that assigned counsel receive special training and exposure to
groups working directly or indirectly with defendants. There was also a need
to train and educate the groups themselves and for involved personnel to take a
more positive and active role in the administration of legal aid schemes. Many
saw the need to engender a community approach to ecommunity responsibility
for problems faced by defendants.

Probation officers felt there are insufficient interpreting facilities and that the lack
of concern on the part of legal aid lawyers is pronounced when faced with the
special needs of minority group offenders - particularly the language and cultural

barriers.
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Community groups favoured lay participation in a legal aid scheme by including
Maori and Polynesian people and others who are able to relate to peopl e appearing in
court.

Link reports that

Many Maori and Polynesian defendants felt that assigned lawyers seemed
particularly unsympathetic to their points of view. They had insufficient time
to tell their story and there was little real communication between client and
lawyer.
No particular mention of special needs for Maori or Polynesian offenders was
reported from the judieciary, lawyers, court staff, enforcement agencies or social

welfare officers.

There is a general acceptance in the Link Survey that many legal aid lawyers are
inexperienced and consequently the services rendered are less competent than is
desirable. Reading Link's report, it seems that most of the comments were made
purely in the legal aid context and rarely made comparisons either explicitly or
implicitly with the non-legal aid performance. However the results of the file
survey render the ecomparison explicit.

Who Gets Offenders Legal Aid

The relatively simple answer to this question is to give a superficial description of
legal aid defendants and to compare this with privately and unrepresented
defendants. We do this first and then tackle the more substantial issues raised by
this question.

In the district court women were represented by a lawyer more than men but there
was no significant difference in the relative use of legal aid by males and females.

Legally aided and unrepresented defendants were slightly younger than those with
their own lawyer.

European, Maori and Pacifie Island defendants were all represented to a similar
extent. Where racehad adistinguishing effect was in the proportions on legal aid.
Maoris were represented through legal aid to a much greater extent than Europeans
or Pacific klanders.
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Ascertaining the employment status of defendants is a hazardous business because in
so many cases this information is not given. However where it was explicitly
mentioned, legal aid defendants were unemployed much more than unrepresented
defendants who in turn were unemployed more than privately represented ones.

Occupational status showed a similar trend. Whereas nearly all defendants were
clustered in the lower occupational statuses, this was more exaggerated for the

legal aid defendants and least for the privately represented.

The more substantial issues arising from the question "who gei: legal aid?" are
eligibility and the adequacy and accuracy of the legal aid application.

Eligibility
The two main grounds for eligibility as stated in the Act are the gravity of the

offence and the means of the person charged or convicted. °

In order to examine the legal aid decision in relation to the gravity of the offence,
we looked at the number of offences with which the applicant was charged, the type
of offence involved and the maximum penalty prescribed.

In the district court it was found that applicants refused and applicants granted aid

had a similar number of charges each. There were differences in the type of
offence however. Applicants charged with an offence against publiec order were
refused aid significantly more than those charged with other offences.

Consequently offenders facing charges with three months imprisonment or less also

had a relatively low rate of legal aid.

A similar situation obtained in the children and young persons court, but not in the
high court. All eight refusals there fell into the most serious category of offences
against the persons carrying a possible penalty of over seven years imprisonment. -

Except for the high court which almost by definition deals with serious cases, the
gravity of the offence appears to be an issue taken into aecount to the extent that
the least serious offences are granted aid less than other offences.
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The means of the legal aid defendant prompted many comments from Link
respondents. The overall complaint is that legal aid is too easily available for some
defendants and not readily available for others. It was claimed by the judieiary,
court staff, enforcement agencies, community groups and defendants themselves
that people are granted legal aid who can afford to pay for a lawyer and that
applicants either give false information or omit to give relevant financial
information in order to be granted aid. There was a general call for a review of
eligiblity guidelines and/or some means of veri fying applications.

On the other hand, court staff and community groups commented that the present
scheme dlsadvantages the thrifty, low or middle-income earner whose eireumstances
and epmmitments preclude him from affording a lawyer. It was frequently
observed that lawyers fees are becoming prohibitive for a wide sector of the

communi{y. In this context the call was for more flexible eligibility criteria.

Before diselssing the charges of abuse further, we examine how fi inancial eligibility
criteria are défined in practice from the survey of legal aid applieations and relating
these to the leg,zl aid decision, using the district court as the main example.
Y
An essential co%xgsideration in assessing financial position is the applicants
employment situaiion. 82.7% of applicants stated whether they were employed or
notand62% of thexse were unemployed plus another 1.9% who were self-employed
but out of work. I“mployed persons were granted legal aid significantly less than
unemployed defendaﬁts, 58.4% compared with 96.8%. All applicants who recorded
the fact that they we‘\{e a benefieiary were granted legal aid.
Lo

Weekly net income is Gnly relevant for persons who were employed, only 30% of all
applicants. All but g iIew gave this information. The results showed that once the

applicant’s income reachud the $101-150 per week range his chances of receiving aid
were reduced to less than E’-\O%
“,\\

Income from other sources Was not very readily identifiable. The opportunity to
state this is given to the apphcant at the bottom of the largely irrelevant table of
assets. ‘1% of applicants men,,‘tloned income from DPB, 13% from unemployment
benefit and 12% from other so't'-:)rces. In summary only 26% of the possible 70%
without income from wages specified any income.
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Very few of the other listed assets were endorsed by many applicants. The most
substantial were 17% owned a ecar, 24% had money in a bank account, 13% were
receiving the unemployment benefit and 12% had other income. liabilities
registered more positive responses 65% were paying rent or board, 24% had hire
purchase commitments, 31 % had other debts and 11% owed fines. ‘The incidence of
assets and liabilities is too sparse to correlate with the decision.

The other question relevant to finances is the number of dependants the applicant
supports. 31% claimed to have dependent children, 21 % a dependent spouseand 1%
a dependent parent. ‘Those with dependants were granted legal aidless than those
without. It may be that those with dependants were also the people with jobs and

regular income.

The situation in the children and young persons court was similar. Only 14% of
applicants were known to be employed and they were granted aid to a lesser extent
than other applicants. At least 41 % were unemployed. Given this composition and
their age, the information on income, assets and liabilities was accordingly very
sparse. ‘

None of the applicants to the high court stated their occupation though 71%
indicated whether they were employed or not. At least 48% were unemployed. All
employed applicants gave their net income but only 8 cases of "other ineome", e.g.
benefits, were noted. The assets and liabilities were again sparse and irregular.
Only eight persons were refused aid which is too few for making generalizations
about the criteria for granting or refusing aid. For the record, however, 6 of the 8
persons refused were employed and all 8 were married with children. It was evident
from the survey that the information as regards the applicant's means provided in
the application is inconsistent and inadequate.

Because of this lack of information, it is difficult to arrive at coneclusions as to
critical factors in the decision and a working definition of what means qualify a
person for aid or not. The district and children and young persons courts surveys
show that unemployed people get aid more than the employed applicants. In the
district court where there were sufficient cases, it also showed that as income
increased, fewer people were granted aid. None of this is surprising. But the
overall impression gained was that the fact per se that the applicant was
unemployed or a beneficiary, without supporting information, was the deciding
factor. Perhaps in practice this is suffieient.
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Unfortunately becaus e of the inadequacy of information we are not in a position to
comment on how the eligibility criteria of means is interpreted in practice and
whether more precise criteria would be an advantage. What this exercise has
confirmed is the inadequacy and irrelevance of the application form. An associated
and strong allegation made by all sections of the Link survey is that people are being
granted legal aid who should not get it on finanecial grounds because of the ease with
which they can and do falsify their application. Some defendants themselves
admitted to this strategy.

Although we are not in the position to evaluate the accuracy of applications, it is
evident that often sufficient and relevant information is lacking. Two reasons are
suggested for this. One, the financial information is irrelevant or difficult to
provide if employment situations are unstable, and two, the application form itself
is organized in a way which suits people who are employed and not the bulk of
unemployed applicants. In particular the place for recording income from sources
other than work is at the bottom of an irrelevant, cluttered table on the second
page. Two specific omissions from the form mentioned in diseussions on this topie
are that no specifierecord of daily living expenses is required and that ineome from
benefits should be explicitly requested. Other comments made in this connection
are that the application shouldbe checked and verified that it shouldbe an offence
to give false information and the consequence of this should be stated boldly; that
the form is unnecessarily complex that the form should specifically ask for income,
assets and liabilities of parents in children and young person court cases.

On the question of verification the survey showed that all applicants in the distriet
court who were employed gave the name of their employer but only 54 % gave their
employer's address. However only 29% were employed. 87% of the unemployed
stated how long they had been unemployed. In these cases opportunities for
verification were present. In 1976 the prescribed application form was introduced
and is in the form of a statutory declaration. It is an offence to make a false
declaration.

g



The Defendant’s Contribution

No mandatory eontribution is required from the offender on legal aid. However, we
believe a practice is growing where aid is granted on the condition of a

contribution. The statutory provision cited as authority is 5.2(4) Offenders Legal

Aid Aet 1854

Any direction given under this section [i.e. whether to grant legal aidor
not] may be in respect of the whole of the expenses of the person
charged or convicted or in respect of such part 6f those expenses as the

Court thinks fit.
A preliminary incursion into this area in early 1980 asked court regiswars if
defendants in this court were ever ordered to pay a contribution towards legal aid
and of the 57 responses, 34 said never, 13 rarely and 10 occasionally. A more
systematic exercise examined court registers and noted any entries where
contributions had been ordered. Assuming perhaps unrealistically the notation was
thorough, this showed the incidence of contribution less widespread than reported.

8 courts out of 73 (11%) ordered contributions in 1979, accounting for 0.1 % of legal

aid grants in one court to 15.7% in another. The average amount ordered was $25

and the average amount paid was $23. 61% of the contributions were paid. It is

not known whether those who did not pay, hired their own lawyer or wenf without a

lawyer.

The questionnaire to registrars also asked a eouple of questions about the mechanics
of enforcement when contributions are ordered. Nine courts did not allocate a
lawyer until after a contribution was paid. Other responses covered the following
methods of enforcement: as for a fine; waive contribution at hearing; counsel

deduets it from voucher; judge advised can't be enforced.

Respondents to the Link survey were asked their opinion of contributions in
offeniders legal aid. All but the defendants themselves saw some merit in a
contribution. Two main ressons were given. First, it was felt that an initial
applieation fee or standard contribution would help prevent the abuses outlined in
the previous section. The second purpose was to make the eligibility criteria more
flexible so that deserving people with lower-middle incomes would qualify for aid.

A means tested, assessed contribution was seen as appropriate for this funetion. A
distinetion mentioned by several of the respondent groups was between defendants
who successfully defended a charge and those convicted. It was felt that the

former shouldnot have te pay towards their aid.
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Most defendants were opposed to a monetary contribution, principally because of
the standard of service provided. They frequently commented that if they could
afford to pay for a lawyer they would.

Lawyers' Participation

Lawyers' partieipation in offenders legal aid is voluntary. In 1979 21% of N
Zealand firms were involved in offenders legal aid cases in the high court, and 4f :
in the distriet court. The regulations state that a list of willing lawyer"s shall b
kept arnd that the registrar will assign one of these to the case. Only whe;x a pe ;
is eharged with murder or treason does he have a choice of lawyers. | T

To .avoid the possibility of touting, the theoretical position is that lawyers will b
assigned in rotation. As the Link survey and our questionnaire to registrars shcwe—*:cle
not all areas can operate in this way. We asked registrars three questions about’
assigiing lawyers to cases. Half the courts assign a lawyer from the list in order
The remaining courts either singly or in eombination used the following cfiteri.a:
defendant permitted to ciioose or allocated the duty solicitor; whoever is willin
available to take the case; any availabl e solicitor except the duty solicitor. In mgoof
tourts if a defendant turned up in court with a solicitor and was grantt.ad aid hS
would usuglly be assigned this solicitor. Only oceassionally did the judge nam’e X
lawyer in court. The loeal variability was evident in this survey and for smallei
towns it was a matter of using the few lawyers available.

Link res‘pondents were asked for their views on the defendant having the right to
choese his solicitor rather than being assignedone. The judiciary and court staff on
the whele thought the defendant should not have this right.

The reason given by the judiciary was that it would lead to further abuses of the
system. Both groups qualified their response with the thought that a defendant
should have the right to choose if he had had previous dealings with the solicitor or
was charged with a serious offence.
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All other groups thought the defendant should choose, theugh most qualified this by
saying it should be from an approved list of experienced lawyers who would be
appropriately rewarded or a lawyer with whom they have dealt before. The reasons
given by lawyers, defendants and community groups all revolved around the quality
of the service provided. Lawyers said they were aware of defendants who had no
confidence in solicitors assigned to them; defendants said that lawyers on the list
haye a low reputation amongst defendants and are regarded as inexperienced, young
and unsympatheticc community groups also spoke in terms of inexperience and lack
of sympathy. 7The right to object to an assigned lawyer was mentioned by some

lawyers.

Lawyers Remuneration

The method of paying lawyers for an assignment is set out in the Offenders Legal
Aid Regulations 1972. The current levels of remuneration were stipulated in the
1978 Amendment. Fees are determined by the court at one of the three fixed rates
- scales IJI, and IIl. 7The bases on which a scale is awarded are the seriousness of
the offence, the complexity of the case and the lawyer's conduct of it.

Disbursements, reasonably and properly incurred, are paid subject io approval. In
exceptional circumstances the judge may set aside the scale fees and approve costs.

Prior to the 1972 scales, there was one set of fees set down in 1956. The original
criterion for setting the fees was to make them analogous to those paid to ecrown
solieitors. ‘This had been the position under the original legislation of 1912 and it
was the general position following the 1954 Act. This comparability has since been
eroded to the disadvantage of offenders legal aid.

A comparison in the movement of offenders legel aid and erown solicitor fees over
the years, is interesting. Whereas offenders legal aid fees have been reviewed
twice since its inception, in 1972 and 1978, crown solicitor fees were increased in
1959, 1963, 1969, 1974, 1977, 1980 and 1981. For the purposes of comparison, we
take the case of receiving instructions and appearing on a guilty plea for one

information in the distriet court.
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Secale II is used for comparison as it is by far the most usual scale. In 1956 when
offenders legal aid fees were first regulated, the legal aid and erown solicitor fees
were the same. After the 1972 regulations, legal aid had fallen behind to 87% of
crown solicitors fees, this decreased to 49% in 1978 and to 26% today. Similarly
with anot guilty plea involving 2 hours preparation and half a days appearance, the
fees were the same in 1956, butby 1972 legal aid was 85% of erown solicitors fees,
46% in 1978 andonly 25 % today. ’

Apart from differences in the actual fees, additional differences emerge because of
the criteria for payment. Crown solicitors receive additional fees for receiving
instructions and preparation on each additional information. Offenders legal aid
had this from 1956 to 1972 for two or more additional changes but lost this in the
1972 amendment. Crown solicitors also receive additional fees for appearance on
As from 1977

crown solicitors' fees have one further advantage over offenders legal aid fees. The

each extra guilty information which offenders legal aid does not.

former may charge for their first hour of preparation for a not guilty plea whereas
the latter cannot.

Another comparison that should be made is offenders legal aid fees with lawyers'
income from private cases. We do not have the data to do this directly, but an
average hourly rate of self-employed legal practitioners has been estimated by
dividing their average assessed annual income for taxation purposes (Department of
Statistics, Monthly Abstracts of Statisties) by 1300 work hours per year. This has
increased 6-fold since 1956 from $3.92 per hour to $23.53 per hour in 1980. In

comparison with this, offenders legal aid ¢ ffered in 1980 andstill in 1981 $10.12 per

hour for preparation and approximately $13 per hour for a defended hearing in the
distriet court.

Discontent with re muneration for‘ offenders legal 2id has two aspects. One is the
method of remuneration and the second is the level of the fees. The judiciary, the
lawyers and the court staff all had something to say about remuneration in the Link
survey. The report on lawyers' responses shows the main points:
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Remuneration

An overwhelming majority of lawyers felt that the present level and method of
remuneration was inadequate. This point was raised by almost all lawyers
surveyed in discussions and questionnaires. A significant majority felt that the
level of remuneration should reflect an hourly rate of between $30-40. A
minority felt the rate should be considerably higher. Many lawyers felt that a
rate of less than $30 per hour represented a substantial subsidy to the scheme
by their firms.

The general view of most lawyers was that the three fixed scales were
inappropriate and should be replaced by either a regularly reviewed single scale
or an hourly rate. Many lawyers referred to the inflexibility of the scale
because it could not accommodate the variables of time and complexity
associated with each case. Some lawyers felt that remuneration should be
sufficiently flexible to allow higher rates for more complex cases or where
senior or experienced counsel are involved.

Many lawyers felt that allowances for disbursement and other expenses should
be reviewed. Specific provisions were frequently mentioned such as mileage
allowances. - Other lawyers felt disbursements should inelude postage,
photocopying and typing. A significant number of lawyers however, felt no
adjustment to disbursements was required. Some lawyers felt expert and
witness expenses should receive upward adjustment whereas a significant
number again were satisfied with the present levels. Some lawyers pointed to
an inflexible a ttitude on the part of court staff about the level of disbursements
approved,

In addition to this, judges commented that on the one hand an increase in fees was
not justified for the inexperienced soiicitors, buton the other an increase is the only
way to attract experienced counsel. Some judges felt the assessment of the
lawyer's performance inherent in the scale system is repugnant. Along with court
staff they thought the three scales shouldbe abolished.

We donot have much in the wayof empirical data to discuss the issue of the method
of remuneration except that in our file survey 86% of grants in the distriet court
were approved at Scale II, 12% Scale III and 2% Scale I. The children and young
persons court proportions were 83% atscale Il and 17% at Scale IIl. The situation
was slightly different in the high court where in 11 % of the cases actualbills were
submitted andapproved, 75% were at ScaleIland13% at ScaleIIL

As to thelevel of remuneration the discussion concerning the original rationale for
offenders legal aid fees and how this has been eroded over the years demonstrates
the complaint. The Law Society and individual lawyers have been claiming they can
no longer afford to subsidise this operation, as the fees do not even cover their

overheads.
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From an examination of offenders legal aid payments in 1979, income from this
source in distriet court cases ranged from $13 to $11,320 per firm with an average
income of $255 per firm. The analogous figures for high court legal sid work
ranged from $7 to $8,911 with anaverageof $222 per firm.

CONCLUSION

The origins of offenders legal aid are so deeply rooted in English history that it is
difficult tc formulate from the Act or from the discussion surrounding its
introduction the pupose of offenders legal aid. Consequently, we have had to infer
the objectives of the scheme from its history and by applying principles of natural
justice. Based on the premise that all defendants should have equal protection
before the law and that they shouldnot be disadvantage d because they cannot afford
a lawyer, the Offenders Legal Aid Act provides financial assistance to people
charged with an offence if the gravity of the offence and their means warrant it.
In lieu of objectives, we concentrated on examining two elements of the scheme:
eligibility and the quality of the service rendere d under legal aid.

Offenders legal aid was granted to over 13,000 people in 1980. A large number, but
it is estimated that only 16% of district court defendants charged with an
imprisonable offence received aid compared with 33% who have their own lawyer
and 51% of who are not represented atall. Unfortunately we do not have 1979 or
1980 figures for the total number of defendants in the district and children and
young persons court to check the sampled proportion with the actual 13,000 plus
grants. In this context offenders legal aid is not as profuse as eritics suggest.
Legalaid is more frequent in the high court @s is representation generally) where
56% of accused had aid. We can but speculate whether the change in jurisdiction
with jury trials in distriet courts will affect the use of legal aid in these cases.

What attributes. distinguish defendants on legal aid from other defendants? The
aspectof eligibility that is causing concern is the financial one. The Actsays that
the court, when considering whether to grant legal aid, shall have "regard to the
means of the person'. Unlike civil legal aid, this is given no specific value, but
leaves it entirely to the courts discretion.
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Unfortunately an examination of application forms and deecisions could not provide
satisfactory answers as to how this is interpreted in practice because of the
inadequacy of the applications ~information was sparse, irregular and inconsistent.

Three reasons for this were identified. First, at least 51% of applicants were
unemployed and another 18% did not stipulate whether employed or not.

Consequently income information as asked for on the form is irrelevant or difficult
to provide. Secondly, and associated with the first point, the application form is
designed with an emphasis on income from wages and tangible and recognized
assets, particularly forms of savings. As contended before, income from benefits or
sources other than wages, a situation which seems to apply to most applicants, is
tucked away at the bottom of largely irrelevant and wordy page. A better designed
form would undoubtely help rectify this point and may assist with the third point,
that is, that applicants deliberately falsify or omit relevant information from their
application, a practice admitted by some defendants. How widespread this is, we

donot know.

Because of this lack of information, coneclusions about who receives aid, particularly
in relation to their financial situation are tentative. Unemployed people received
aid more than those employed, and as one would expect, chances of receiving aid
diminished as wages increased. In late 1979, if you earned $50-$100 per week your
chances were 60:40 to be granted over $100 per week your chances decreased to
50:50. We had insufficient information to establish a cut-off point.

The second eligibility criteria, gravity of the offence, has not been subjeet to much
criticism, but the research showed that applicants charged with offences against
public order, assumed to be less serious offences were refused aid significantly more

than those with other types of offence.

If the principle of equal access to the law is to have any validity, it is essential that
services rendered through the auspices of legal aid should not be inferior to those
provided by privately retained lawyers. Because of the relative homogeneity of
need amongst defendants and the comparatively few aspects of representation in
criminal proceedings when compared with civil problems, it is not an improbable aim
to strive for this equality and to evaluate offenders legal aid performance with
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reference tp it. What substance is there, therefore, to the eriticisms, which have
reached almost mythical proportions, that the quality of representation provided
through legal aid is unsatisfactory and by implication inferior to that given by
privately retained lawyers?

Link's survey of participants in the eriminal system showed a widespread concern for
the variable quality of service provided by legal aid lawyers. The judieiary, police,
community groups, probation officers, lawyers themselves and defendants all
commented on the inexperience and lack of commitment of assigned lawyers.
Although we could not directly test the allegations about inexperience, there was
some support for the arguments of varying quality in the results of the file survey.
We could not rule out absolutely the possibility that legally aided defendants are a
qualitatively different group from other defendants but the survey concluded that
generally legal aid defendants are remanded in custody, convicted and sentenced to
a custodial penalty more that privately and unrepresented defendants are, even
when controlled for seriousness of offence and severity of previous penalties. It
seems reasonable with the experience and knowledge we have at present to conclude
that offenders legal aid is failing to provide the equal protection in the distriet
courts as originally intended. The same cannot be said of the high court where it is
generally accepted that legal aid assignments go to more experienced lawyers.

A first reaction to the question of inferior service, a plight acknowledged by some
lawyers,w is to advocate increased fees for assignment. There is no guarantee that
this alone would have the desired effect, but one can certainly understand, if not
condone, that the present eroded levels of remuneration would not encourage a
lawyer to spend time and effort on his assigned cases.

Finally, associated with the question of quality are the allegations that legal aid is
abusing the system: first in respect of unwarranted not guilty pleas and secondly in
the unjustifiable elections of jury trials.

Despite the strong contentions held by the judiciary, court staff, probation officers
and police prosecutors that legal aid is abused in these respects and the
consequential blame attached to legal aid for court delays and difficulties in
programming, the empirical results categorically deny this effect by demonstrating
that privately represented defendants elect trial by jury and plead not guilty to the
same extent as defendents on the legal aid.
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Duty Solicitor Scheme

INTRODUCTION

"Our eriminal procedure is founded on the premise that justice will best be achieved
through a contest between two parties standing on an equal footing." A statement
from the Secretary for Justice in 1972 when the duty solicitor scheme was first
mooted. It is from this premise that the arguments for legal aid and the duty
solicitor scheme flow. Given the knowledge, expertise and resources of the
prosecution it is argued that expert representation is required for the defendant and
that a defendant should not be denied this because he cannot afford it. Offenders
legal aid fulfills this function to a certain extent but more often than not it cannot
cater for the preliminary requirements of the defendant, leading up to and including
the first court appearance. The rationale of a duty solicitor scheme is to help
overcome the ignorance, resignation or eynicism of defendants in the face of the
system, to explain and advise the defendant on the charge, his plea and legal
representation, to make access to legal aida reality.

After considerable debate and negotiation, a nationwide duty solicitor scheme was
introduced in 1974. Prior to this, experimental schemes had been initiated by
various organisations in Nelson, Whangarei, Christchurch and Hamilton. The nature
and scope of the national scheme was outlined in an annexure to the eabinet'

approval for the scheme:

Application and Principles

i. The scheme will cover -

(@)  All persons in custody prior to their initial appearance in the
Magistrate’s Court.
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(b)  Persons appearing on summons charged with an impri
riso
offence, should th ey wish a duty sorlgicitor's assistangc):e. nIz'a‘.bilse
however,.an integral part of the proposals that persons’
seryed.w1th 8 summons should be given written advice of
Sthzlr I‘l.%‘ht to representation, its advantages and how to
ecure it,

(e) Children or other persons appearing before the Children's

Court subject to any provisions of the Chil
Persons Bill ildren and Young

2. The prineiples of the scheme are -

(@ The duty solicitor scheme is an addition to and not g
substitute for the present criminal legal aid scheme.

b) 1ts burpose is to provide advice and assistance to defendants

charged with imprisonable offence bef i
Gonrge 5 belore they appear in

@  The duty solicitor will be a solicitor j i
solicitor in private racti
drawn from a roster of legal practitioners, ° practice

(e) He will not act as counsel to d
; efend a charge. This will
continue tobe done by a solicitor engaged byrgthe defendant

i‘\figi\.z:l.s the means, or appointed under the Offenders Legal

(f)  The precise form of the arr
C angements should be flexible
room being left' to ac]apt it to loeal cirecumstances. An,
mforn]a} commxttee. 1S proposed for each court centre

together with representatives of i

other interested
departn.lents argd.of'community groups. Maori and othep
Pplypgsxan Participation is to be sought wherever there is a
signifieant non~Euro Pean population.

The New Zealand Law Society Manual for Duty Solicitors (1980) se t out their duties
as follows:

1. to interview defend i i

bail st e ndants held in custody and those appearing on
2. to complete an instruetion sheet for each defendant seen:
3. to. advise any defendant who has not arranged representation by

representation or legal aid and assist the defend i
necessary arrangements endant with the
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4.  to explain to the defendant that he ean plead guilty, not guilty or
obtain a remand without plea and discuss with the defendant the
nature of the charge and the facts of the case in order to advise
the defendant as to what plea shouldbe entered

5. to advise the defendant as to bail, where appropriate, and record
sufficient information as to the defendants accommodation,
employment situation, domestic status and the availability of
sureties tobe in a position to support a bail application:

6. inappropriate cases to advise the client of the right to apply for
suppression of name, for remand for psychiatric report or for the
case to be stood down for an interpreter to be obtained.

7. to make all necessary upplications or submissions on the clients
behalf including an application for bail or plea in mitigation where
appropriate.
The scheme was infroduced without legislation on an administrative basis and was
heralded as yet another example of a partnership between the government and the
legal profession. Onece again the government was to be responsible for finance and
the Law Society for recruitment and supervision. One of the reasons for its
administrative basis was to enable maximum informality and flexibility to suit loeal
needs. The rate of remuneration was settled in 1974 as $7 for the first half hour
and $6 per half hour thereafter. At the time it was understood in the discussions
with the Law Society that this level of remuneration would be adequate to ensure
that middle range lawyers provide the duty solicitor service. These rates remained

unchangeduntil August 1981.

Not surprisingly these "hopelessly inadequate" and "ruinously low" fees caused
By early 1981 it
was evident that lawyer participation in the scheme was diminishing and the Law

increasing dissatisfaction amongst practitioners over the years.

Society indicated that they could not continue to encourage support for the
scheme. In 1981, duty solicitor fees were doubled to $14 for the first half hour and
$12 for each half hour thereafter.

However the total duty solicitor allocation increased by only 43% tc a total of
$430,000 in 1981/82.
role. From August 1981 the scope of the scheme extends only to persons in custody

It was therefore necessary to redefine the duty solicitor$s

or on police bail who are charged with an imprisonable offence. This respread of

funds is considered justifiable as local practice had circumvented the original
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"fipst-aid" intention of the scheme for those charged with imprisonable offences, to
the extent that duty sclicitor expenditure represented more than 50% of total

criminal court sitting time, including summonses and traffic offences.

THE DUTY SOLICITOR IN PRACTICE

Just how effective the duty solicitor scheme is, i~ difficult to assess empirically
because of the lack of documentation involved in the scheme. However, with the
little data gleaned in our survey of criminal files and from the experiences
expressed in the Link survey and the questionnaire to court registrars; we are able

to give some appreciation of the scheme in practice.

Usage and Costs

We do not have any direct data on the number or proportion of defendants who
consult a duty solicitor. Even our survey of court files was not a sufficiently
reliable source of information as only some courts noted in a consistent manner duty
solicitor attendance on the file. However it was noted that 37% of defendants
charged with an imprisonable cffence in the distriet court in 1979 definitely saw the
duty solicitor and that 19% definitely did not.
minimum possible proportions as we did not know the situation for the remaining
44 % of defendants.

area it is virtually impossible to obtain empirical and econcrete data on the use and

This must be regarded as the
It is unfortunate that in this very importent and controversial
implications of the duty solicitor scheme. All remaining results from this survey
which are reported here must be appreciated within the limitations that we do not

really know the situation for almost half the defendants and we cannot assume they
would behave similarly to the half we do know about.

Indirectly we can gain an impression of the extent of use of the duty solicitor by
analyzing the cost of the scheme and estimates of time spent by lawyers in the

capacity of duty solicitor.

The cost of the duty solicitor scheme since 1975 {first full year of operation) has
increased 65%. On the basis of $13 hours, duty solicitor expenditure is converted

into the number of hours duty solicitors attended court:
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$ hours
1974/75 92,384 7,106
1975/176 155,275 11,944
1976/77 182,473 14,036
1977/78 187,851 14,450
1978/79 210,907 16,223
1979/80 228,048 17,542
1980/81 255,627 19,663

Some 1980 indicators of court workload put the $255,6 27 in context. In 1980 the
court spent 32,36 2 hours hearing criminal business exeluding minor offences. The
duty solicitors' 19,663 hours therefore represent 61 % of court sitting time.
1980, the district court sat to hear criminal matters on 13,863 occasions.

Also in
if, for
the sake of illustration, a duty solicitor had been present at each of these, the costs
would average out at $18 per occasion, i.e. in 1980 terms an average of one and a
half hours for every court sitting.

From an analysis of certified duty solicitor sheets, we showed that in 1975, 51 % of
law firms participated in the scheme. A lLaw Society survey showed that in 1977
35% of the sampled lawyers had spent some time on duty solicitor or oftfenders legal
aid in the preceding 12 months.

In yet another exercise we examined the deployment of the duty solicitor in relation
to court sitting times and workloads for six centres: Auckland, Otahuhu, Hamilton,
Palmerston North, Wellington and Christchurch.

The following table shows the number of weekdays, Saturdays and public holidays a
duty solicitor was present at court. In the case of weekdays, the number of days

the court sat is also indicated.

weekdays Saturdays public holidays
Auckland 247/247 52 6
Otahuhu 237/247 51 8
Hamilton 229/247 1
Palmerston North 153/200 1
Wellington 241/247 40 9
Christenureh 241/247 39 10
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The next analysis resulted in the average number of lawyers acting as duty solicitor
on any one day and the average number of hours spent by a solicitor on duty each
spell. Obviously to be meaningful these figures need to be related to the amount of
potential work. For the preliminary work for our file survey, Wanganui computer
supplied the figure for each court of the number of persons charged in the district or
children and young person courts with an imprisonable offence in 1979. We used
these figures to derive an index of the number of eligible cases per duty solicitor.
average no. duty

average no. of No. of eligible

solicitors per day hours per duty cases per duty

solicitor
Auckland 4.6 3h09m 9.6
Otahuhu 2.0 2h 43m 7.8
Hamilton 1.5 2h 41m 9.3
Palmerston North 1.3 1h32m 7.1
Wellington 2.8 2h 16m 6.7
Christchureh 2.0 2h 22m 8.9

Scope and Nature

Although the duty solicitor quickly developed into an accepted and substantial part
of the criminal defence system, there has been much criticism in its wake. This
revolves around gquestions of exactly what is the duty soliciter meant to do, in
relation to whom, and the quality of the service provided.

Two issues come under the general heading of scope. First, what is the role of the
duty solicitor in the children and young persons court? The original outline of the
scheme explicitly included people appearing in this court under the duty solicitor's
ambit. It was acknowledged in the Department’s eircular to court registrars (197 3)
however, that this would depend on the attitude of particular magistrates as some
had indicated that they discouraged legal representation in the children's court.

This lack of consensus was still evident in some of the responses to the Link
survey. The social welfare officers’ views were summarized as 'some social
workers questioned the value and appropriateness of the scheme in the Children and

Young Persons Court"and "A sfrongly felt view was that duty solicitors often add an
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unnecessary formality to the Children's Court and unless more specialist and
experienced solicitors become involved, it was felt the present service provided
little assistance and was of little value". From the lawyer's perspective "there
appeared to be, on a number of occasions, a misunderstanding of the duty solicitors
role by social welfare officers". Lawyers, court staff, prosecuting agencies and
community groups all felt that the problems associated with the duty solicitor
scheme were exacerbated in the chidren and young persons court.

The seecond matter associated with scope is the extent of the duty solicitors
services, Until the recent redefinition there had been a continuing
misunderstanding about whether the duty solicitor services were provided for
defendants summonsed to court. The original description of "application and
principles" of the scheme said that it will cover "all persons in custody" and "persons
appearing on summons charged with an imprisonable offence" though these latter
would be encouraged to obtain legal advice before they come to court. The Law
Society manual described the duty as "to interview defendants held in custody and

those appearing on bail summons".

The current notice to defendants on the back of the summons reads "You should only
avail yourself of this scheme if you have been unable to contact a lawyer" and "you
can get free help from a duty solicitor if you have been charged with any offence,
including a trafficoffence, for which you could be imprisoned". It wouldseem from
these statements that the critical eligibility criteria was an imprisonable offence,
regardless of whether in custody or bail or summonsed. Although no confusion in
this area was particularly apparent from the Link survey, it was alluded to on a
number of oceasions in the questionnaire put to court registrars, a few of whom seid
the service should only be for police prisoners. When asked direetly, the replies
indicated in all but a few courts tha.t the duty solicitor's duties extended to bailed
and summonsed defendants. However a difference did emerge as regards
availability according to whether the defendant was in police eustody or onbail, In
most courts the duty solicitor saw all of those in ecustody whereas it was more usual
for him to see only those who asked to see him or directed by the judge to be seen
from amongst the bailed group. The files survey does not provide conclusive results
but it can be stated that at least 22% of summonsed defendants saw the duty
solicitor compared with at least 40% of arrested ones. The recent changes have

clearly stated the duty solicitor scope from now on.
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A related issue that emerged from both the questionnaire and the Link survey is the
position as regards access to arrested persons at the police station. The Judges
Rules say that private consultation with a solicitor should be available at this stage
and attempts were made o incorporate this in the original duty solicitor scheme.
The police however were not receptive to this unless the prisoner positively
expressed the desire to see a solicitor. This question was left to local initiatives.
The registrars' questionnaire showed that in most courts it was an ocecasional, rare
or non-existent practice. In the Link survey this lack of access was a frequent
complaint from lawyers but many police pointed to their willingness to allow earlier
access to defendants in custodybut the opportunity was seldom taken. ‘

By "nature" of the duty solicitor scheme we refer to what he actually does, what
services are performed and how satisfactorily. Referring back to the original list
of duties, the duty solicitor's funection is generally to advise and assist defendants
before their first court appearance but not to act as counsel to defend a charge.
The Law Society instructions elaborated this to taking instructions, advising on legal
representation, legal aid, plea, remands and bail and other interim matters and to
make applications and submissions for bail and pleas of mitigation. The lack of
notation or documentation in relation to the duty solicitor has made the task of
deseribing what actually happens virtually impossible. Tentative results are
available from the file survey. These are supplemented by the views of participants
as gleaned in the Link survey and the questionnaire to court registrars.

As regards advice about legal representation and bearing in mind the large amount
of missing information, the file survey showed that considerably more defendants
who saw the dutysolicitor ended up unrepresented than defendants who did not use
the duty solicitor. This may imply that the duty solicitor went to the extent of a
plea of mitigation but we were not able to follow up this eventuality. Defendants
who had seen the duty solicitor and were represented by another solicitor later were
more likely to be on legal aid than represented defendants who had not consulted the
duty solicitor. 26% of defendants who saw the duty solicitor did so on a day before
they pleaded and 74% consulted him on the same day they made their plea. . The
pleas of defendants who consulted the duty solicitor were similar to those who did

not consult one.
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The questionnaire to registrars investigated the mitigation aspect of duty solicitor
work by asking how the solicitor was paid if he speaks in mitigation. A very few
courts said the duty solicitor did not do this. Of those who did most were paid as
part of their duty solicitor time and a very few mentioned combinations of duty
solicitor and o ffenders legal aid payments.

Link respondents did not discuss the nature of the duty solicitor's work but they had
a lot to say about the quality of it.

The degree of satisfaction expressed varied with respondents. The judiciary and
court staff were generally satisfied, whereas probation officers, social welfare
officers, Maori Affairs officers and community groups were generally dissatisfied.
That the scheme is essential and useful was explicitly reinforced by lawyers,
defendants and commiinity groups. Defendants felt this type of scheme is essential,
particularly for first offenders though regular offenders had greater reservations.

Despite this variation all groups commented strongly that the quality of the service
is very variable and is a cause for concern. Once again the inexperience of the
In 1980 we asked court
registrafs for their opinion of the experience of the duty solicitors in their court.

solicitors was cited as a major contributing factor.

Most considered the duty solicitors to be "middle" counsel as opposed to senior or
junior and that they were experienced in eriminal work. We also asked whether any
confrols over competence operated. S:reening was not a common practice and
where it oceurred, it was mainly a Law Society function and the registrars werenot
conversant with any particular procedures in this regard.

Another resounding complaint was that the duty solicitor does not have time to do
his job properly, particularly in the bigger courts. The judiciary, lawyers, court
staff, community groups and defendants themselves all thought the duty solicitor
could not do justice to the client given the lack of time, inappropriate facilities and
lack of privacy. The police felt the solicitor had sufficient time if he arrived early
enough. The judieiary and court staff alsp noted that duty solicitors often arrived
late. However, except for a few courts, attendance of duty solizitors was not a
problem as fsr as registrars were concerned.
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What would seem a simple enough situation, that is getting the duty solicitor and his
clients together, in faet is a continuing problem. From the previous diseussion it is
not clear whether it is police or lawyer reluctance which hinders the duty solicitor
contacting arrested persons at the policestation. Another perennial problem is the
time the police bring their prisoners to the court. However only a few courts
reported unsatisfactory performance in this regard. And of course there is the time
summonsed or bailed defendants arrive at court which ecannot be confrolled except
by encouragement. Suggestions to remedy thesituation made by lawyers and court
staff included involving more solicitors on duty at peak hours and busier court days,
support staff to facilitate earlier contact between duty solicitor and defendants,

rearrange court schedules to call duty solicitor clients later.

As to privacy, the results of the questionnaire to registrars showed that in most
courts the interview between solicitor and bailed client could not be overhead by
others but the privacy of interviews with clients in custody could not be assured and
in a number of courts the interview could be overheard by the police and/or other
defendants. The facilities are known to be inadequate in some courts - none or too
few interview rooms, shering of rooms, inadequate soundproofing, distance of rooms
from cells or court resulting in lack of police cooperation.

Remuneration

Remuneration was a major issue for lawyers at the time of the research for this
exercise. As Link reported "an overwhelming majority of lawyers felt that the
present rate of remuneration was totally inadequate and cited this factor as the
main reason for experienced solicitors not being involved in the scheme. It was
mentioned frequently that existing duty solicitor fees did not sustain current office
overheads....Unless the present rate of remuneration was increased substantially,
the sclieme was in jeopardy". The judiciary supported the claim for better
remuneration, but court staff and probation officers were divided on this issue. A
recurring comment elicited from court registrars was that the scheme depended on

the goodwill of the lawyers and fees should be increased.
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At that time the level and method of remuneration had not changed since the
schemes inception: $7 for the first 1/2 hour of duty and $6 for each following 1/2
hour. It compares with the estimated hourly net income of self-employed lawyers
at the time: $12.76 in 1973 and $15.53 in 1974. The 1980 equivalent is $23.53 and
the new rate is more than in line with this at $25. However the duty solicitor fee is
subject to tax, and lawyers claim that a gross figure of at least double the net rate
is required to allow for overheads. According to a Law Society survey the average
expenses per hour for a partner in a law firm were $21.50 in 1980, and the Society
suggests they may now be approaching $25 per hour.

Administration

One of the featuregs of the duty solicitor scheme is the informal nature of its
organisation, thus permitting flexibility in meeting local needs and conditions. The
loeal duty solicitor committees are an example of this informal structure resulting
in much loecal variety. It has been an advantage in small towns where too formal a
structure would have been inapgropriate to the small caseload, infrequent court
sittings and limited number of practitioners. Some of the larger cities have made
more conscientious use of committees, incorporating local and voluntary
organisations, finding it a useful institution on the liaison side of the scheme. The
absence of committees in most of the larger towns probably results from a
laissez-faire attitude where existing channels of communication with the police and
Law Society are considered effective and easy, and the potential of eommunity
invelvement is not considered, whether rightly or not, worth tapping. Another
example is the duty solieitor roster, its operation and effectiveness. It was evident
from the questionnaire to registrars that in smaller courts the notion of aroster is a
fairly fictional one in that there are only one or two lawyers and few court days
when their services are required. Similar considerations apply with regard to the
separation of duty solicitor work and legal aid elients. These results provide a
timely reminder that New Zealand is not an homogeneous whole: needs will differ
and services should respond to these local differences.
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CONCLUSION

The purpose of the duty solicitor scheme can be stated as providing a link between
the defendants and the court hearing, by giving pre-trial advice on such things as
plea, bail and legal representation, thus recognising that a fair trial can be
frustrated at these preliminary and procedural stages. Compared with the other
two '"official' legal aid schemes, the duty solicitor scheme is a conscious
acknowledgement of the importance of advice per se, even though this is still
associated with a court context.

Although there is no doubt that the duty solicitor is used extensively in New
Zealand, it is difficult to evaluate how effectively because of the dearth of
documentation. Our conclusions, therefore, rely on the experiences of various
participants, who give a similar response with regard to quality of service as they

did for offenders legal aid.

Inexperience of rostered lawyers was cited as a major reason for inferior service, an
allegation we have not been able to investigate. The other contributing factor is

said tobe the lack of time and privacy needed to do justice to their client’s case.

The other topical issue that reflects on the effectiveness of the duty solicitor, is
how wide should these services be offered. From the various statements déscribing
the scheme, including the original cabinet decision, it seems the critical ejigibility
criteria until recently was persons charged with an imprisonable offence, regardless
of whether they were held in custody, released on bail or summonsed. People
summonsed to court are now explicity excluded. People in cﬁstody of course have
priority and those bailed are encouraged to seek legal advice before they come to
court. In terms of the perceived needs that led to the introduction of the scheme,
the scheme is just as applicable to released defendants as those in custody.
Certainly the latter have a physical barrier to a lawyer and therefore to advice, but
the lack of motivation caused through ignorance, cynicism or resignation ean exist
inboth settings.

Much of the bitterness about remuneration should now be allayed given the recent
doubling of duty solicitor fees. It is now necessary to monitor whether the limited
scope of the scheme either ensures duty solicitor clients get a better deal and to
keep a watching eye on whether the ineligible defendants are effectively
disadvantaged or can cope adequately without this type of service.
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4

Other Forms of Statutory

Legal Assistance

There are two other forms of statutory legal assistance which have not yet been
inenticned. One operates in the civil law area and the other in eriminal cases.

. COUNSEL APPOINTED TO ASSIST THE COURT

Under s30 of the Guardianship Act 1963 the Court may appoint a solicitor or
counsel to assist it, or to represent any child who is the subject of, or a party to the
proceedings. Where a lawyer is appointed in this way, his fees and expenses are to
be paid out of the Consolidated Account, but the Court can order that any party to
the proceedings refund all or part of these fees or expenses. The number of
occasions this provision is used is not known. We do not have exact figures on the
expenditure by government in these circumstances as the financial category includes
the odd fee paid for other professional services. Bearing this qualification in mind
government expenditure over the past five years has been very substantial

1976/77 $ 45,001
1977/78 $54,225
1978/79 $ 96,400
1979/89 $113,400
1980/81 $291,300

Kenote the substantial increase in expenditure during the last three years.
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COSTSIN CRIMINAL CASES

The Costs in Criminal Cases Act 1967 provides that a criminal defendant may be
excused all or part of the costs of prosecution, for which he is generally liable. The
relevant provision is s.5, which provides that where any defendant is acquitted, or
has an information charging him dismissed or withdrawn, or is discharged under
s.167 of the Summary Proceedings Act (relating to insufficient evidence being
presented against the defendant), the Court may order a just and reasonable sum to
be paid towards the costs of defence. The Court is to have regard to all the
relevant eircumstances, including whether the prosecution acted in good faith,
reasonably, and properly; whether a dismissal is on a technical point alone, or on
substantial grounds; and whether the defendant's conduct warrants such a payment.

No defendant is to be granted costs just because he was acquitted/discharged, or
any information against him has been dismissed or withdrawn, but nor is he to be

refused costs just because the proceedings were properly brought and continued.

Under s.6, if the defendant is convicted, but the prosecution involved a difficult or
important point of law in the case, the Court may order that the defendant be paida
just and reasonable sum towards his costs. Section 7 governs who shall pay or help
pay for the defendants costs, and s.8 is concerned with costs on appeal. A
defendant will not automatically receive or be refused costs purely by reason of his
success or failure on appeal.

Again we do not know how often applications are made or granted pursuant to this
Act. It is believed however, not to be often. This is interesting in light of the
views expressed by several groups of Link respondents that persons who successfully
defend a charge shouldnot have to pay for it.

The amount government has contributed in fees and expenses over the past five
years is:

1976/77 $18,453
1977/78 $18,306
1978/79 $61,970
1979/80 313,776
1980/81 $17.,853

The extreordinary high in 1978/79 is accounted for by an order associated with the
JBL trial. Apart from this, expenditure has remained fairly steady in this area.
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S

Community and Voluntary

Law Services

INTRODUCTION

As the preceding survey shows the scope of government sponsored legal aid is fairly
narrowly drawn. In essence 'official" legal aid assists only those with no or small
means to obtain legal representation in court proceedings, thus leaving large areas
of legal services uncovered by aid. There is increasing recognition that lawyers
working in private law firms cannot provide readily accessible advice and
representation for all the legal needs in society. The growth of legal referral
cenfres and citizens advice bureaux indicates that traditonal means of imparting
advice and providing assistance are not adequate to meet the full range of legal
needs required by those of small or modest means, and those placed at a
disadvantage by language, cultural or social barriers. This chapter decribes some of
the efforts from within the community to fill the gaps, ranging from very informal

contacts to highly structured enterprises.

As little research has been undertaken inte these initiatives, the tenor of this
chepter is descriptive, with discussion as regards eiffectiveness where we feel

competent to comment.

CITIZENS ADVICE BUREAUX; LEGAL ADVICE BUREAUX

In New Zesland, the first Citizens Advice Bureau (CAB) opened in Ponsonby,
Auckland in 1870. This bureau occupied a former church hall off Ponsonby Road in
an area which then comprised a mix of older European residents and younger

2

EITRET T

BTy

1

e

ErC ey

o

e e s b

(e S

3

s

[N

g

[

e

 mass

a5

Ry

[ |

ey
Ve

TRy ooty

LI

S — oy
(S NPT
i

_,

P

ettt » i

3

-y
PR

sestantca. oes A Ererpomian. A

L

sy
-

e i
s 8

TRy

[N [

e Py

78.

immigrant families from the Pacific Islands and Maori rural communities. The
_referral service that developed in conjunction with the CAB operated on a limited
basis - a mid-week evening and Saturday morning. Volunteer solicitors were
assisted by third year law students from the Auckland Scheol of Law. After a slow
start the bureau and its legal referral service atfracted large numbers of clients
from outside the Ponsonby area, from as far away as Brown's Bay to the north and
Parakura to the South. (J.C. Clad, 1975) '

Throughout the 1970s the number of bureaux increased markedly. By 1980 there
were 54 established bureaux throughout New Zealand and some 18 pending
‘establishment. By 1981 there were 60 full members of the New Zealand
Association of Citizens Advice Buresux and a further 6 preliminary members.
Thirty of these are in the Auckland areg eight are acministered and funded by the
Auckland City Couneil, four by the Manukau City Council. The enquiries handled
by the above eight bureaux totalled 24,028 in the year to July 1979.

Citizens Advice Bureaux (C ABx) are spread from Whangarei to Ihvereargill in four
regions - North, Waikato, Bay of Plenty, Central and South. Fourty-four of the

sixty established bureaux have a legal advice service.

Functions and Organisation

Davies (1980) describes the basie funetions of aCABas

"~ The provision of advice to members of the public.

- 'The availability of specialist services, including legal, by referral
and/or by regular on the spot assistance.

In addition, CABx can provide the nucleus for additional community
activities. These may be as local as a baby-sitting service, or of a wider
influence for example, a tenants protection society or relief housing
project. The collection of information can quickly result in people being
motivated to take practical steps to provide loeal services or correct
blatant injustices. Sometimes this can happen spontaneously and
sometimes as a result of the enthusiasm of the local comm unity worker in
chargeof thebureau .... Each CABis usually under the care of a full time
community adviser or social worker supported by a large roster of unpaid
volunteer bureau workers".
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Legal Services . ; Funding
i : i
Most bureaux have developed ancilliary ser\flces of .varl.ous types in respons ' ° o Apart from the unpaid services of a large number of volunteer workers, C ABx have
community request or need. The legal advice service is one of these services g Lo relied upon voluntary fund-raising activities and/or subvention by local authorities
. e s . i
organised by the bureaux with the assistance of local lawyers and sometimes of the . § j andgrants from the Golden Kiwi Lo ttery Fund.

Distriet Law Society. Forty-four CABx have legal advice services. A statistical
analysis of the Auckland City Council records has established that 30 per cent of
enquiries are of alegal nature. The legal service is considered to be a valuable

For some time the New Zealand Association of Citizens Advice Bureaux and local
aut” orities have sought permanent government funding. As a result, an advisory
adjunet to C ABx services.

. . S
RIommriEyy
e

g; committee was set up by government to consider the needs, development and
i3

funding requirements of CABx. This committee comprising representatives of the

While the usual legal service is available once during the week, for about one and a Department of Social Welfare, C ABx and local authorities, reported to the Minister

[asss ]

MR-
.
[——

half to two hours in the evening, some larger and busy CABx in Queen Street or
Otara offer a twice weekly service, e.g. Saturday morning. Where there is less
demand, the service is available fortnightly; while among others, co-operation
between C ABX enables variation in time to suit the demands of those clients who
find the usual time inconvenient. Clients usually see the rostered lawyer by

of Social Welfare. CABxXx now receive an annual grant of $15,000 from the

vy

% Department of Social Welfare to pay for their central administration.

Description o f Legal Services

[ e |
= so=acat
]

appointment. . There has been little research done in New Zealand that would provide an
j %g operational analysis of the C ABx and their legal services throughout the country.
; iei i ices at ’ LR .
The rostering of volunteer solicitors is done by the convenor of legal servi a There are, however, two pieces of research which are useful in enalysing the

each bureau. Legal work resulting from referral is undertaken by solicitors who
have agreed to accept C ABxreferrals. Such work is done on the normal fee paying
basis or legal aid if eiigible. In the larger Auckland area, 170 solicitors have g

operational and delivery side of the legal advice service. The findings of these

ey
A

f e

studies may or may not be applicable to C ABx elsewhere.

U

signified their willingness to accept referrals. A 1list of these solicitors is
distributed to CABx with a breakdewn of categories of work within which the

P . ILegal Services at Aucklands C ABx
solicitors are willing to accept referrals. In smaller towns, where the number of g { { 5.

solicitors is limited, work is shared between the volunteer duty solicitor and those
prepared to accept referrals. The first of these studies was undertaken for the Auckland City Council by Robert

Heeps. The purpose of this study, which covered a period of three months, was to

] Egmerman

; iti s at work ", - . :
The involvement of law students enables them to observe legal [.aract.l ioner e g ; 5 analyse the working of the legal advice services of the eight bureaux funded by the
and to contribute themselves where possible. The Auckland Unwerm.ty Law Faculty # ) Auckland City Council and the demand for this service.
encourages and gives credit for involvement in the C ABxsystem. Five attendances . . '
: - i i f 1 Practice & y ” . . .
at abureau is the minimum requirement for one of the options for Legal Pra 1 This required a study of the entire legal workload of the bureaux and how it was

IT. About 70 students are estimated tobe taking part in C ABx work. (Davies 1980) . handled. The information was obtained by:

fer LTV

- analysis of all legally oriented queries at the eight bureaux over the six

[P

month period May to October 1979.

Mym

— -  interviews with bureau workers and legal advisers
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-  observation of these groups at work
participation by the writer in the daily operation of the bureaux, especially

by providing legal back-up for workers
participation by the writer by taking legal advice sessioris when the

volunteer solicitor was unable to attend.

Statistical analysis of the files showed thet in the six month period the eight
bureaux had received a total of 11,188 enquiries. Of these 3,342, or 30% ., were of 2
legal nature. Those clearly requiring litigation or other legal work - amounting to
220 cases - were referred to a solicitor or other sources such as a court registrar.

The remaining 3,122 or 28% of the queries required legal advice.

Heeps notes that legal aid is not available in New Zealand for advice despite, among
other interested parties, the recommendations of the Legal Aid Board since 1973.

Those who cannot afford a solicitor, are reluctant to consult one, or who feel that
their problem does not justify the cost of a legal eonsultation, turn to CABX. Their

problenis were dealt with inone of three ways:

1) givenadviceby thebureau worker on the spot.
2) referred to the volunteer solicitor at the next legal advice session.
3) referred to a third party, e.g. Consumer Advisory Serviee run by Consumers

Institute.

Bureau workers handled 1120 problems themselves. Problems ranged from simple
queries ~ e.g., the required period of notice to quit when there is no tenancy
agreement, to complex mafrimonial problems involving custody of children and

division o f ma trimonial property.

Analysis showed that as the legal load on the bureau increases so does the
percentage of problems handled by the workers - eg the Queen Street Bureau
workers handled 35% of their 1275 legal enquiries themselves but Orakei Bureau
workers only 4% of their 69. Heeps attributes this to two factors. First, the
harder pressed bureau workers have more experience and more confidence, and
secondly the more experienced workers were more aware of the difficulties of

getting legal adviee anywhere short of a solicitor.
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Breakdown of Enquiries by Bureau

Total legal % advised by
Enquiries Bureau Workers
Queen Street 1275 35
Avondale 917 39
Glen Ihnes 403 30
Ponsonby 281 28
Pt. Chevalier 171 42
Remuera 115 20
Grey Lynn 111 12
Orakei 69 4

Hec?p.s peints out the dangers of workers assuming the role of legal adviser. The
training course for volunteer workers includes only a few hours of lectures 0;1 legal
matters which cannot cover gll of the high percentage of bureau enquiries that ag

legal. Training programmes vary in their approach as to how this risk should l:e
handled. Some trainees were told net to handie any legal problems themsel .
while others were instructed to handle all inquiries themselves and not to bo’chSe Z:S
volunteer solicitors unless absolutely hecessary. The reference materials g ('elr ble
are basie, often superficial and difficult to use quickly. e

Heeps believes that bureay workers should only help with legal queries where the

fa i .

t:cts of the problem fit the reference material provided, as long as they explain
ey are not solicitors and are quoting from a specified text. Should workers do

this, how i
S, ever, a large number of querlies waiild remain unaetioned. He poses three
possible solutions;

1) raise the legal expertise o f the bureau worker
2) greatly increase the number of referrals to the legal advice service
3)  employa full time qualified legal adviser.

:Ihe first solution he regards as unreasonabl e given the widely different ba ckgrounds

o : ’
interest and aptitudes of volunteers and the time and input that would be necessary
to undergo a legal training scheme tha t would virtually turn them into paralawyers
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The second solution would require a 100-200% increase in the work of volunteer
selections. This would also draw attention to the existing limitations of the legal
advice service with its limited weekly sessions. Often people with urgent problems
canno t wait for the next session. Of the 1120 people advised by bureau workers; he
notes that 598 were referred elsewhere for advice because they could not wait for
legal advice and the worker did not feel confident enough to handle the problem.
Heoeps gives an example of anurgent problem needing coherent follow up action.

The third solution - a full time salaried legal adviser - would have been able to
handle these and other like problems; would provide continuous back up and
education for workers and other bureaux. The salaried adviser would not however
displace the need for volunteer legal advisers. Heeps points out that salaried legal
advisers have beenattached to Advice Bureaux in Britain since 1973.

The Auckland City Counecil is concerned that the quality of CAB services be
maintained and feels that this research demonstrates the need for a full-time legal
consultant to be attached to their CABx. Supposedly such an appointment could
now be made given Law Society approval pursuant to sl 14 Law Practitioners Act as
amended in 1981.

Legal Advice Bureaux and Pro fessionalism

The second study was undertaken by Peter Suschnigg as part of a M.A. thesis. He
presented a report entitled '"The Effect of Legal Advice Bureaux on the Collegiate
Professionalism of the New Zealand Bar' to the Department of Justice in March
1981.

In this study, the term Legal Advice Bureaux (LABX) is used whereas in the previous
study @nd other writing) the terms legal advice service and legal referral service is
more commonly used to distinguish the legal from the other referral services which
are an integral part of C ABx services. The legal services offered are the same and
in most cases the organization is the same. As is the case with CABx legal
services, LABx offer free legal advice to clients through unpaid legal practitioners

who participate as volunteers.
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Suschnigg’s study is not concerned principally with the nature and operation of LABx
but is conecerned with the wider issue of the legal profession in New Zealand and is
an assessment of the effect of the Legal Advice Bureaux service on the Bar's
professionalism. The Department of Justice was interested in those aspects of the
study concerned with legal advice services in the area under study.

The study involved undertaking

1. A stratified random sample of LABx representing one metropolitan area, one
large South Klandecity, and two North kland cities.

2. A comparison of the attitudes, opinions and personal characteristics of

i) the lawyers (participants) who worked in the sampled LABx
i) a randomly drawn sample of lawyers practising in the same geographical
areas as the selected LABx who were not involved in this service

(non-participants).

The Clients Responses from LABx Supervisors (i.e. the lawyers organizing the
services) showed that 4828 clients had been seen in 22 LABx during 1979. Most of
these clients, as one would expect, had been referred from CABx. One of C ABX'
and L ABx'specific functions is to refer clients to other agencies if their own advice
is inadequate or inappropriate. There is a constant concern as to what proportion
of these referrals are actually acted upon by the client to the extent that the
original problem is satisfied. Heeps data showed that 30% of C ABx clients are
referred to LABx. Suschnigg very roughly estimates that only 60% of these clients
actually act upon the referral. Once they have attended the LAB, 50% are referred
to yet another agency, most of them lawyers. We have no indication how many of
these actually consult a lawyer. Suschnigg finally estimates that only 56 of every
1000 legal enquiries at the CAB are eventually referred to a lawyer. It is evident
that the attrition rate of clients between first enguiry and satisfactory answer is
very high, but Suschnigg's final estimate does not allow for the satisfactory

resolution at the various stages along the way.
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Most supervisors considered their clients to be on low inecomes though no bureau
reported a majority of clients in financial difficulties. Unlike the LAB supervisors,
individual partieipants thought that their clients came from a range of income
groups 40%). None thought his clients ‘well off' and only 2.3 % considered them to
be 'in financial difficulty', 34.7% saw them as being 'on low incomes' while 21.6 %

assessed their clients tobe 'on average incomes'.

The Participating Laywerss The typical participant was found to be relatively
young in age and in the profession compared with lawyers who did not participate in

a LAB. He specialized in conveyancing less often and in family law more often
than non-participating lawyers. He was likely to be the employee of a legal firm
and earned in 1879 between $10,000 and $15,000.

The recuitment of participating lawyers to the LABX seemed to be a mixture of
participation as a firm% representative or stand-in; experiences at law school with
CABx; or, on the part of longer-serving participants, involvement with CAB
establishment in an area and the integration of a legal advice service. It was shown
that Law Society support came slowly and partly as a result of the infiuence of

younger menon the Council,

Questionnaires showed that the majority (84% ) of lawyer participants were satisfied
with LABx service. They thought that both the location from which their LAB
operated and the administrative arrangments were satisfactory. They also thought
that LABx met the needs for which they were designed.

However, interviews revealed a slightly different perspective. There was a feeling
of LABx'services being 'slightly off target” by some participants: 'I don't think youil
hit the people who really need the help. The people I've been advising with real
problems are the ones with socio-economic, not legal problems'. Most respondents
mentioned clients who use the service to get a second opinion; some had doubts
about free legal advice. No participant saw his part in the service as very

burdensome.
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Clients most common problems were identified by participating

lawyers as

34.7% matrimonial problems
13.7% tenancy problems

13.5% traffie problems
11.9% neighbourhood problems
1L7% debt problems

9.5% consumer problems
3.2% criminal problems

1.8% other problems

Suschnigg observes that the preponderance of matrimonial and the distribution of
other problems tallies well with the statistics reported by L ABx supervisors.

Since the overwhelming majority of clients are women, there are, behind these
figures questions which Suschnigg stresses require further research - e.g. are women
more aware than men of LAB services? Are women more willing than men to seek
advice and assistance? Do these figures reflect the 'true' proportion of legal
problems in the population? Would different hours of attendance and location cater
for adifferent clientele and thus change these figures?

Client needs as perceived by the participating lawyers were established in the same

manner as were client’s problems.

25.3% need for SmallClaims Tribunals
25.1% need for subsidised first consultations
19.4% need for NLOs

10.4% need for a written constitution

8.0% need for a public defender scheme
4.1% need for advertising by solicitor
1.8% need for prisoners rights

5.5% other needs.

Although they were not listed among client needs, Suschnigg states that lawyers'
should be addedsince 66.5% of the participants thought that many people were not
aware that there are often legal remedies for many of their needs.
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Despite strong agreement amongst lawyers (84%) that there were areas of unmet
legal need in the community, it was significant that more non-participating lawyers
were uncertain about the existence of unmet legal needs in the community than

participating lawyers.

Participants attitudes to financial assistance for Clients,
71% of participants didnot think that all people shouldbe entitled to legal aid

80% agreed that people's eligibility for legal aid should always be subjected to

means testing
39% did not think that specialisation in legal aid work by some lawyers would help

to make this type of work financially more attractive, but

32% thought it possibiy would make it more attractive

51% of participants agreed that the quality of representation for legal aid clients
was at present limited by the number of practitioners willing to undertake
such work, but,

23% didnot know whether the quality of representation was, therefore, limited.

37% of participants disagreed more or less strongly with the statement that
"People who use legal aidget as good a service as other, fee paying clients".

38% of non-participants disagreed as well, but,

93% of nomparticipants said they 'did not know' whether legal aid clients got as
good a service as others.

62% of participants thought that both central and local governments should give

monetary support to voluntary and gratuitous legal services.

Suschnigg concludes his study of the effect of LABx on the New Zealand Bar's
Collegiate professionalism by finding that LABx do not weaken the Bar's economic
or political control nor do they facilitate encroachment of other occupational groups

on its social control.
He makes the following final observations

1) LABx have become part of the legal establishment. 'This acceptance has

brought some problems. These are:
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- that LABx have become staid and stale because of the Bar's strong control
over them
- that LABx will become less attractive as a form of service for young

practitioners.

2) LABX operate as appendages to CABx. This historical linkage has advantages,
as well as disadvantages. The advantages are: a larger Service package' for
CAB clients better' CABx for the volunteers involved in running them;
publicity, office space and the arrangement of appointments for LABx. The
disadvantages for LABx are: dependence on the ability and good will of CAB
volunteers; misassessment of source potential LABx clients by C AB volunteers.

Suschnigg believes that the existing LAB service could be improved at little or no
cost to the Bar in that resources now earmarked for general advertising could be
redeployed, as advertising at the present level is not likely to have an impact on the
'underlawyered" sector of the legal market. This redeployment could take the
following form:-

a) ‘The education of community workers, social workers, elergy, C AB volunteers
and others who are in contact with potential LAB clients about the existence,
functions, advantages and limitations of LABx. Such "intermediaries" are
much more likely to have an impaet than advertising.

b) Larger population centres could have legal social workers who operate
independently from C ABx. The establishment cost for such persons could come

from money set aside for advertising.

e¢) Both, the education of "intermediaries" and the establishment of legal social
workers should aim to reduce the very high attrition rate of potential LAB
clients.

d) Improved record keeping and evaluation is needed if LABx are to funetion

responsively.

e) LAB referrals to private practitioners need to be followed up to determine the
effectiveness of LABx at this point. This is something which could be

routinised.
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f) Law education ought to have a strong component of "human relations” and
"group processes" training. ‘The present situation is inadequate and leaves law
graduates ill equipped to cope with situations which are often "numan" and
'social" as well as "legal”.

g) Keepsome LABx open during shopping hours. Matrimonial problems may make
attendance at evening L ABx difficult for some potential clients.

h) The present decentralised organisation of LABx should be continued as
conditions between areas are bound to differ.

Conclusions

CABx are an established advisory service in New Zealand and it is evident that
problems with a legal component are a major aspect of their work.

There are two main issues ariéing from New Zealand commentaries as regards CAB
legal services. The first is whether C ABx can give an adequate service without a
fulktime legal back-up service. Can volunteers identify a legal problem and
recognize when to refer a legal problem, and if so, whether to a lawyer or some
other more appropriate ageney. If referral is not appropriate, are they properly
trained in paralegal advice? How can they adequately help clients where, given the
nature of the problem, the only course of action open to the CAB/LAB is to refer
the client to a lawyer, but this happens to be an uneconomic alternative in the
eircumstances? '

The second problem is inherent in a referral service. How many clients give up and
get off the "referral roundabout" before receiving a satisfactory answer to their
problem? C ABx services are aware of this source of attrition but do not have the
facilities for following up cases.

THE GREY LYNN NEIGHBOURHOOD LAW OFFICE

Introduetion

The most formal attempt in New Zealand to date to fill the gaps left by private
practice and legal aid has been the Grey Lynn Neighbourhood Law Office.
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The articulation of the inadequacy of the existing legal services to meet a larger
range of legal need, and pressure for alternatives was originally focussed around the
Community Law Workshop Ine. (CLAW). It described itself &s 'a group of lawyers,
law teachers, law students and other interested persons sharing a common interest
in learning alternative concepts of law practice in our community'. It was formed
in Auckland in late 1973 and was initially concerned with the promotion of legal
referral services in Auckland. In 1976 a branch was formed in Wellington. Many
CLAW members were members of District Law Societies and were in the forefront

of Law Society discussion of the neighbourhood law centre concept.

Largely as a result of this growing awareness and acceptance of the need for
alternative services, the Auckland District Law Society was asked by the Couneil of
the New Zealand Law Society (NZLS) to prepare a report on a pilot scheme for a
neighbourhood law office. This report, subject to a few amendments made by the
Executive Committee, was adopted by the NZLS on 26 September 1975.

The National Party, in its 1975 Eleection Manifesto, supported the idea of a
neighbourhood law centre pilot scheme to ascertain the extent of an unmet need for
legal services. The Labour Party undertook in 1975 to investigate and encourage
neighbourhood law offices.

On 21 September 1976, the Legal Aid Committee of the NZLS met representatives
of the Department of Justice to discuss the proposal. Agreement had not been
reached on a number of issues, including the major ones of management and nature
of work tobe undertaken, when the Law Society decided to proceed with the scheme
without financial help from the Government. The Law Practitioners Amendment
Act 1975 made provision for the New Zealand Law Society to employ a solicitor to
operate a local law office.

Funds were canvassed from various charitable organisations and a grant of $10,000
givenby the N.Z.L.S. Rent free premises in Grey Lynn were provided by a member
of the profession and the Society advertised for a salaried solieitor, a community
worker and a secretary. The office was opened to the publie from August 1977.
As the first fully struetured community law office in New Zealand, the Grey Lynn
Neighbourhood Law Office has had problems with its development and acceptance.
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Its troubles reflect those encountered by law centres in the United Kingdom. Grey
Lynn Neighbourhood Law Offices history divides into two distinet phases 1977 to
1980 when the original Law Society Structure and control prevailed in varying
degrees and when funds were available if not plentiful late 1580 to the present day
when funding is precarious and the office is controlled by an interim committee. In
describing the services of the Neighbourhood Law Office, we deal with these two
periods separately.

Why Grey Lynn?

The Auckland Distriet Law Society examined a number of venues including Mangere
and Otara before deciding upon Grey Lynn. Census figures for 1971 and
information available from the Aucekland City Council were used as the basis for the
report. The following profile emerged. ‘

Grey Lynn is one of the earliest of Aucklands suburbs and is situated to the south
west of the eity. It is a high density residential area. 45% of the housing is
rented - above the Auckland City avergeof 38%. The average income of Grey Lynn
residents is below the city average. The price of houses in the area is well below
average and a number of the homes have been bought by Pacific Islanders. 55% of
Pacific Elanders in Auckland are concentrated in the Grey Lynn, Ponsonby and
Freemans Bay area. The figures taken from the 1971 census showed that 29% of
the residents of Grey Lynn were Pacific klanders, 11.3% Maori, 3.0% Indian and
1.2% Chinese. Europeans make 55.7% of the population. The percentage of
Polynesians in the population is increasing rapidly. Many Pacific Elanders settle in
Grey Lynn when they first arrive in New Zealend and before they find permanent
accommodation elsewhere. For this reason Grey Lynn tends to have a large number
of transients. It isbelieved thata good deal of tension is created as & result of the
different attitudes and lif e styles of the eiderly residents who have lived in the area
for some time and the newly arrived migrants. Unlike Ponsonby, Grey Lynn has not
attracted a great deal of public attention. The area is badly lacking in community
facilities. The Pacifie Islands Churches have a strong influence in the Grey Lynn
area and it would be important to win and retain the confidence of the Pacific Eland
groups. The nearest law office was that of Langton and Halford in Ponsonby Road,
approximatelyone and a half miles away. At the time Grey Lynn was studied it had
been open for three years and e mployed six solieitors. It was arranged on open plan
lines and was decorated with tapa cloth. The office has attracted a number of
idealistic young solicitors who workéd for modest remuneration.
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Organisation and Control

The NLO pilot scheme was set up under the Supervision and control of the Auckland
District Law Scciety on behalf of the NZLS. It was to berun for 12 months when
the position would be reviewed. A supervisory committee was appointed by the
Auckland Distriet Law Society to oversee the administration of the office. ' This
committee comprised

(i) two representatives from the Distriet Law Society who
shouldbe Chairman and Deputy Chairman respectively;’

(i1 One or more other members of the District Society
appointed by the District Council;

(iii) A representative from the local authority;
(iv) A representative from the Community Advisory Committee;
) One other member appointedby the Minister of Justice

(vi) The sclicitor in charge of the Neighbourhood Law Office
and the Community worker.

The role of this Committee was mainly supervisory and advisory. It was expected
to receive regular reports on the running of the NLO and lay down guidelines
wherever necessary on such matters as the relationship of the NLO and private
firms in the area. It was to deal with any complaints, with power to pass these on
to the District Society Council where appropriate, and to approve staff
appointments.

The solicitor in charge of the NLO was to be responsible for the running and daily
administration of the office and to ensure that records be kept of all interviews and
attendances. Both he and the community worker would be expected to attend
meetings of the Supervisory Committee and make regular reports. The Supervisory
Committee was assisted by an Advisory Committee of local residents, mainly from
various Polynesian groups, who were to keep the office in touch with the problems
and requirements of the neighbourhood community and also to make known the ways
in which theoffice couldhelp them.
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The office was staffed originally by an experienced solicitor assisted by another
legal practitioner on a voluntary but virtually full-time basis, a community worker
and a typist-receptionist. In addition a number of other solicitors and law students
gave their services without charge in the evenings and week-ends. In 1979 a second
full-time salaried solicitor was appointed. This was necessary as the workload and

time spent in court increased.

Scope and type of activity

"The aim of the NLO is to bridge the gap between the legal referral services
already operating and the services offered by private law firms. On the one
hand it is intended that the NLO will be much more than a referral service.
On the other hand its purpose will be to complement services available through
private practitioners. The aim of the NLO is certainly not to direct clients
from existing firms, but to provide legal services for people whose needs for
such services are not at present being met."
(Ludbrook, Lynch, Slane, 1975)
The scope and nature of the work undertaken by the NLO was mainly determined by
the Supervisory Committee in consultation with the office solicitors. It was
envisaged that this would be reviewed after the NLO had been operating for some
time. There were however, certain types of work whi:h were excluded from the
beginning. These were conveyaneing, probate and estate work, ecommercial work
and tribunal work. In addition it was not expected that the office would or should
handle eriminal matters and traffic matters, commereial debt collecting and certain
aspects of matrimonial and family problems - such as separation, paternity and
divorce cases except in exceptional instances. Nor was it intended that the NLO

wouldbuild up a regular clientele.

In practice and according to the NLO itself, an analysis of the available data
indicated that approximately 40 per cent of the caseload would not have been the
type undertakenby a private law firm.

The following table summarizes the type of work undertaken from the time the

office opened (August 1977) to January 1980. It is evident that ecriminal,
matrimonial and paternity cases w ere not the exception as orginally conceived.
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Ma trimonial 156
Arrears/Variation Maintenance 40
Paternity 103
Custody 28
Adoption 10
Divorce 8
Criminal 223
Summons 70
Police General 6
Traffic 143
Immigration 72
Tenancy 112
Maori Land 5
Property 4
Housing Corporation 5
Insurance Claims 20
Estate 12
Wills 4
Accident Compensation 14
Deed Poll 5
Miseellaneous 123
Neighbour 17
Contract 50
Negligence 7
Hire Purchase
Social Welfare , 11
1,257
Referrals to other lawyers 336

However, the office points out that this is only part of the picture. Ninety-five
percent of clients who came to the NLO had never been to any other law office and
the majority would not have gone to any solicitor had the services of the NLO not
been available.
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In addition, the staff of the NLO cope with what might be termed bocial
inadequates' - people who for a variety of reasons cannot deal adequately with
important aspects of their lives. Their problems may be with family or other
relationships or involve budgeting and the more formal requirements of social
negotiation such as form filling. Their own inadequacies might eventually require
legal attention but preventative and referral work assists a degree o f autonomy.

The office also carried out a range of community and educative prograrimes,

including

Legal education programme in schools in the Grey Lynn area.

legal rights course, with topies including paternity, custody, maintenance,
landiord/tenant ete; now being taken into hostels, youth clubs ete.

Developing a video film "R. v Huckleberry Finn" on the functioning of childrens

courts.
Taking part in and contributing to various conferences and seminars, including

the conferences run by the Human Rights Commission, Continuing Legal
Education, W E.A. and Otago University Continuing Education. Involvement in
the Maori Affairs ouireach programmes - Tu Tangata/retreat Wangana.
Involvement with the Social W elfare home scheme.

Community cross-cultural studies, including courses for legal practitioners.
Assisting Advisory committee members with an immigration petition.

Making submissions on the Immigration Amendment Act and other proposed
legislation.

(Nicholson, 1980)

By the end of 1980 the Neighbourhood Law Office had taken 6 appeals to the Court
of Appeal and 16 to the High Court. Test cases have been taken on issues of
tenaney, immigration, custody (with relation to the relevance of Maori custom and
culture), identification of non-Caucasians, the registration of a marae as an
incorporated society, the lead content of petrol and its effects on children, and

visitors' rights a t mental institutions.

The following table shows the total case workload of the Grey Lynn Neighbourhood
Law Office during its first three years of operation.

Substantive Files

calls opened
12 months ended 31/7/1978 2,126 518
12 months ended 31/7/1979 5,703 585
12 months ended 31/7/1980 8,710 634
2 monihs to  30/9/1980 1,925 125
18,464 1,862
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Funding .

Funds totalling $21,000, plus interest, were available to the NLO when it was set
up. 'These comprised donations from charitable organisations and supporters and a
grant of $10,000 from the NZLS which was reckoned to be a quarter of the cost of
yearly operation.

In the proposal for the establishment and finaneing of the office, the Auckland
District Law Society report estimated the cost of the first year's operations at
$40,000. This estimate included a salaries component for five staff of $27,000 plus
operating, establishment, contingeney andother costs.

The report drew attention to the importance of funding for the pilot scheme - and
for a permanent NLO scheme if the pilot scheme were successful. Since neither
the NZLS nor the Distriet Societies had sufficient funds, an approach to government
was necessary and ‘had always been in comtemplation'. The question that hadtobe
determined was whether the NZLS should try to raise some of the cost from a
non-governmernt source.

The report suggested that the NZLS be asked to:

- accept responsibility for up to 25 per cent of the cost of the piiot scheme, i.e.,
approximately $10,000.

- make an immediate approach to the Minister of Justice to see whether he ecould
get some indication from Cabinet that the Government would be prepared to
make a grant up to three-quarters of the estimated cost of the pilot scheme for
establishment and twelve month’s operation i.e ap proximately $30,000.

- request the Minister to seek Cabinet approval to continue to fund the NLO
scheme on the basis of the Law Society meeting $10,000 of the annual cost
either itself or through agencies arranged by it, with the Government meeting
the rest of the cost.

The NZLS contributed $10,000. The Government was not able to contribute to the
first year of operation but, as the pilot scheme progressed beyond the initial one
year pilot scheme period, two grants of $20,000 were made for each of the finanecial
years 1978/79 and 1979/80. 'The terms were $10,000 for immediate payment plus a
further $10,000 on a dollar for dollar basis.
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When the 1979/80 grant was approved it was made clear t£) the Law Society by
government that the grant was approved for that year only. A decision was
therefore made not to fund the NLO for the 1980/81 financia! year when this was
requested by the NZLS.

The reason for this decision was basically that funding had been provided for
assistance with a.piiot scheme which was initially to have been tested over a single
year's operation. ‘The Government was amenable to some stretching of the
experimental period but felt that three years was time enough. In addition, the
continuation of arrangements regarding the operation, administration and control of
the office which had not been resolved, would have been unacceptable. The
Government intended to take the contribution and vaiue of the office intc account
when it reviewed the totality of existing legal aid services, as it had informed the
NZLS. '

There was considerable. public reaction to the Governments decision not to econtinue
funding. This included a petition, submissions and letters to the Minister of Justice
from a large number of organisetions and individuals.

Aftermath

The Governments decision had an effeet not only upon the funding base of the
NLO. This was serious enough, for no salternative had been explored by the
sponsors, and the NLO had existed on a hand to mouth basis, despite the grants, user
contributions, and legal aid payments. Italso had implications, influenced by NZLS
reassessment, for the control and administration of the office. The Council of the
Law Society met on 27 June 1980 to discuss a study by its members of the NLO and
the motivation of the Society for embarking on the venture. A committee was
appointed to make recornmendations to the Council coneerning continuation of the
office and the policy that the NZLS should adopt in relation tee

(i) theoperation and control of the Grey Lynn Neighbourhood Law Office, and
(i) theneighbourhood law office concept or any alternative.

In the meantime every effort was to be mads to keep the NLO open to consider
methods of raising money.
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;o
In the public aceount of the NZLS Couneil Meeting which discussed the report of the
committee convened by Colin Nicholson, the following decisions concerning the
Grey Lynn NLO were taken: 4

- lawyers would relinquish control over the Grey Lyhn NLO.

- the NZLSaffirmed that it ecould not be responsible for funding the NLO.

- the existing supervisory and community advisory committees were to be
disbanded.

- the NZLS was to ascertain from the Government whether a trust board or
other appropriate method of permanent control could be established with
appropriate funding and government, community and Law Society
representation.

- in the meantime the NLO was to be managed on behalf of the NZLS by an
interim committee comprising three nominees of the NZLS, three nominees of
the present community advisory committee and, if accepted, one nominee
each from the Auckland City Council and Department of Justice.

The Council resolved to "support the NLO concept as one means of providing
community legal services in New Zealand". It was, however, divided over this issue
andover the issue of control. One member argued that the Grey Lynn NLO without
government assistance should be closed or at least limited to being a legal office
employing solieitors responsible to the Auckland Society and that their econtrol by
non-lawyers would undermine the profession's monopoly. Ancther felt that many of
the NLO% problems stemmed from the Auckland Society passing over too much
authority and losing touch with the day to day control of the office. He agreed,
however, that the need for the o ffice had been clearly demonstrated and that it had
performed a valuable function. According to the Auckland president, only a small
segment of the Auckland Law Society Council favoured the closing of the NLO. He
said that there was no great risk of the profession losing its independence through
not controlling the Grey Lynn NLO, and that if the NZLS did not make a move on
the matter, something else could be imposed by the state. What this might have
been was not made clear.
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The Nicholson Committee said that the Grey Lynn NLO had helped many people
who would not otherwise have received legal assistance and the community wished it
to continue. He thought that what had not been so successful had been the
mechanies of running it. The experience in England had also been that such oifices

wouldnot be suceessful if lawyers had control. f

The NZLS decisions as regards the Grey Lynn NLO have been implemented, thus

issuing the Grey Lynn NLO into its second phase of existence.

The interim committee comprises three nominees of the NZLS, three nominees of
the previous advisory committee, and one nominee of the Auckland City Council.

The Minister of Justice was invited to nominate a member, but declined on the
grounds that it is inappropriate since government was not funding the enterprise and
given his belief that control should be with the community. However after
repeated submissions by the NZLS the Minister appointed a person to facilitate
lisison between the NLO and the courts. He was not, though, to be a full member

of the committee. The interim committee is therefore not dominated by lawyers.

While aceepting 'full managerial responsibility' for the Grey Lynn NLO, the interim
committee is to report monthly to the Auckland District Law Society on the work,
activities, finance and other relevant matters concerning the office. Members of
the interim committee have undertaken not to intervene in matters concerning the
professional relationship between the NLO solicitors and their clients. The
committee must also accept any NZLS limitations on matters in which solicitors
must not act. The interim committee was to continue to raise funds since a
resolution stated that "The NZLS cannot fund NLOs and members should be

reassured". (Northern News, No. 47, 1980)

Funding is now a eritical concern to the office. Restricted funds have reduced the
NLOS operations to the extent that one lawyer has not been replaced. The
community worker has been replaced by secondment from the Community
Volunteers Organisation. As at August more permanent funding arrangements had
not been made, but the NMLO was hoping that she couldbe ermployed through the PEP
scheme. Since the advent of the interim committee, the NLOS major income has
been donations from private practitioners, the Auckland City Couneil, and legal aid
and as at October 1981, the NLC had managed to raise from within the community
$17000 of its $0,000 budget. It was apparent that the transition to
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full community funding would not be achieved in the 1981/82 financial year and the
Minister of Justice announced on 27 October a special once only government grant
to help the Grey Lynn NLO survive this transitional period. The grant was $6,500,
representing one half of the Grev Lynn NLOS defieit.

The other matter of import is the efforts being made to put community law centres
generally on a more formal footing. Until October 1981, legislation did not permit
the existence of community law offices independently of direct solicitor or Law
Society employment. The NZLS and Department of Justice have been discussing
the appropriate structure and control for formalizing law offices. As an interim
measure, because of the urgency attached to Grey Lynn and to plans for an office in
Otara, the Law Practitioners Act has been amended and gives the Law Society the
power to exempt community law offices from the provisions prohibiting their
existence. A more detailed discussion of these issues is given in chapter 8.

Assessment of services

Other than NLO records there is little hard information on which to base any
evaluation of the office's effectiveness, its impact upon the community or against
which to test the concept of unmet legal need.

However, when the Government made known its decision on 29 February 1980 not to
make a further grant to the NZLS for the Grey Lynn NLO there was a considerable
volume of correspondence on the matter. Submissions were also made to the
Minister of Justice when he met a group of concerned organisations and individuals
on 11 April 1980 at the NLO. The majority of writers expessed concern at the
decision and at the possible implication for the future of the office. Of . the 45
letters received at the time only two agreed with the Government's decision. It
must be said though that few appeared to understand the background to the setting
upof the NLO, particularly that the Law Society had proceeded to set up the office
without government commitment to the office and without any continuing
commitment to its funding.

Of those who urged continuation of the NLO, all attested to the need for and valuev
of such anoffice. All the organisations, or their agencies or members had had some
kind of contact with the office and detailed the kind of assistance the office had

LRI T
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offered. Some concentrated on areas of special need, for example, the Pacific
Islands churches or associations. These confirmed that the service had been of
great value in helping their people cope with an unfamiliar legal and bureaucratic
system, with housing, immigration and domestic problems. These were people who
would have been unable to meet private lawyers fees and who might otherwise not
have approached anyone for advice. The point was also made that the NLOS%
preventative and conciliation work saved the Government more than the grant was
worth; that while the Government has stopped giving support for this preventative
work, it still continues to plan more prisons'.

Others criticised the decision from a moral standpoint; that, in helping the
disadvantaged, the existence and success of the NLO was tangible evidence of a
caring society. When such a facility was withdrawn 'the victims are those least
able to make their case effectively to those in power'. The Maori pastorate also
placed much emthasis upon this issue, as well as on the practical assistance offered
by the NLO.

All were critical of the grounds for the Governments decision to diseontinue
funding. Some felt that its very success - and the possibility of a spread of the
concept - was the reason for the decision. Others were critical of a logie which
seemed to suggest that if an experiment worked, it should be scrapped. The
Auckland Star (3 Mareh 1980) was quoted - "it seems odd, when a. pilot scheme

proves a community need exists, not to go ahead and supply that need",

The only substantial group which didnot seem tobe represented were Europeans and
the aged - except where churches spoke on behalf of their membership. It may,
however, have been assumed that the local authority representative spoke for their
needs as far as these couldbe known.

Without a properly conducted survey of an area, it is not possible to speak with any
accuracy of its needs and how these are met, or what priorities in terms of need
might exist. These may of course be much less legally oriented than is presently
assumed. The Grey Lynn NLO does, however, cater for needs other than purely
legal ones. It would appear to be a measure of its suceess that such a range and
variety of testament and such evidence of community eohesion should be marshalled

in its defence.
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It has been apparent that the Grey Lynn NLO has undergone many of the difficulties
and problems which similar ventures overseas have experienced. These vary from
inter-personal and inter-professional strains, lack of resources, overwork, local
difficulties to lack of a consistent funding base and prevailing attitudes to the
question of needandhow this shouldbe met. '

Despite these difficulties, the main advantage of NLOs are that they do in fact
assist those who for one reason or another would not have been helped through
existing services. The offices do this within the resources at their disposal, in a
relaxed and informal atmosphere assisted by a supportive network of agencies,
statutory, voluntary and informal. They handle a range of matters and problems
that would not be handled easily by any other agency. They are able to act with
urgency and to follow cases through to resolution. They thus build up rapport and
client confidence. Theyare staffed by competent people who are committed to the
N LO concent and who offer professional service without a narrow legalistic view of
the problems they encounter. They are generally people whose own professional
self-image is not a barrier to communication or the understanding of local problems,
needs and pressures. The Grey Lynn Neighbourhood Law Office, on the evidence of
its clients and supporters fits this general pattern of the advantages of the

neighbourhood service concept.

On a professional level, the work of the Grey Lynn NLO is such that the office has
retained the goodwill of most of the legal profession. It undertakes work that is
time-consuming, generally uneconomic and does not encroach upon the more
lucrative areas of private legal practice. By having to stress this, as the office felt
it needed to in the early years to allay fears of enaoachment, the need that existed
was thereby underlined. The office caseload subsequently bore out the extent to
which that need was unmet. Having to retain goodwill in this way does of course
have serious drawbacks for a community which is disadvantaged. Overseas, private
law offices have begun to cluster near NLGOs. The Grey Lynn NLO is also proving

the.t sueh offices do in fact generate work for other lawyers by referral.
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Experience overseas has shown that the main disadvantages of the NLO concept in
practice are funding and the inadequacies of legal aid schemes; organisation,
professional status and rivalry; and political pressure upon offices to avoid work
that would have widespread or serious political, soecial or commercial
repercussions. Funds, for example are often withdrawn. There is elso pressure on
office staff to observe professional objectivity and to distance themselves from
some of the more pressing and sensitive problems within some communities. There
is & growing debate and unease over this issue. Poverty, inequality and the
articulation of its causes, for example, are much more politically explosive than

piecemeal attention to symptoms.

In the case of the Grey Lynn NLO, Government and the loeal authority have
supplied grants which are not tied. There has, however, been speculation that the
Governments decision not to continue funding the office was connected with a fear
that if such offices multiply, it will be pressured to bear the responsibility for
funding them. One of the chief obstacles for Grey Lynn NLO which has had obvious

repercussions in terms of maximum effectiveness, has been funding.

The initial estimate of expenditure for the establishment of the office was felt tobe
undercosted and it was obvious that sources of funding other than the Law Society
would be necessary in the long term. The faet that this problem was not resolved
before the office opened has had the serious implications alluded to previously. It
has been compounded by the expectations that were raised within the community.

Another major SSUrc;e of concern for the office, as for C ABx, has been the lack of a
legal aid scheme which covers legal advice or divorce. Advice-giving clearly
represents a major t'ime component of NLO work for whiech it cannot be adequately
reimbursed. The effect of §uch_gaps in legal aid is to place further financial
pressures on the resources of agencies such as the NLO. One of the greatest
advantages of such an office is that it can, at virtually no cost, act for clients in the
greatest need of assistance, yet it cannot be reimbursed for advice given through

legal aid, nor can needy clients seéking divorce be assisted direcetly or financially.

The dawbacks, or disadvantages, of the NLO may, in the final analysis have less to
do with the concept and the way the o ffice itself operates, than with the climate of

opinion which prevails outside it.
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As attested to by its workload and the dedication of its staff and some Auckland
legal practitioners, the Grey Lynn NLO has been a suceessful experiment to date in
filling in some of the gaps left by more traditional legal services. Apart from
funding, the immediate task for the NLO movement is to find ways of overcoming

the organizational problems. Our suggestions in this regard are set out in chapter 8.

COMMUNITY LAW CENTRES

Two community law centres have recently opened; in Dunedinon 9 June 1980 and in
Wellington on 3 June 1981.

These community law centres are student operated. They offer part-time advice
and referral service similar to but slightly wider than that available from the legal
advice service of CABx. The centres enable students to learn basic legal skills and

also to provide a co mmunity service. The services of the students and supervisors
are voluntary.

The idea is not new. New Zealand law students have long been aware of the

opportunity their counterparts overseas have of participating in clinical legal
education. In North America, Britain and Australia university involvement ranges
from casual association to courses fully funded and integrated into the degree
structure of the university. New York University has twelve law elinics. In other
cases tlie impetus for establishment of law clinies has come from outside the
university by way of charitable organisations, special government grants, law
students and the legal profession. The Law Clinic at the University of Minnesota,
for example, was originally organised as a legal advice service by law students in the
1950s and was later taken over by the university in the 196 0s.

Student involvement varies - from advocacy under statute in the lower courts in the

United States, to accompanying and advising clients in court without directly

addressing the court, as in Britain. The two law centres in New Zealand have

followed the Monash University model where student involvement is limited to

advice andreferral with the opportunity to follow a case through with a barrister in
the later stages.
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Prior to the setting up of community law centres, involvement by law students in
CAB legal services and the Neighbourhood Law Office in Grey Lynn, has ezarned
course recognition at. the University of Auckland Law School.

The Dunedin Community Law Cenire

In the third term of 1979 the law students at Otago University held meetings which
culminated in a decision to establish a elinic which they would establish and operate
themselves. However they decided against the use of the word «linic because of its
medical associations. Services would include advice, information and referral with

emphasis on landlord, tenant and consumer problems.
Groundwork for the establishment of the centre included

(i) A survey involving the interview of 200 households in Dunedin according to
a random computer sample to determine what unmet legal needs, if any,

existed and what attitudes existed about the law and lawyers.

(i) Consultation with community agencies - including, among others, people
associated with Emergency and Citizens Advice Bureaux, Consumer
hstitute, Tenants Protection Union and the Dunedin Council of Social

Services.

(iii) Canvassing as many of the local legal profession as possible for support and
reaction. Supggestions were incorporated into & proposer programme and a
list of praectitioners willing to give time was compiled. Reactions were
feund to be favourable since it was made clear that the centre would be
operating within the Law Practitioners Act 1955 and the Law Society's
Code of Ethics,

(iv) Consultation with university departments - since it was apparent that the
law cenftre involved an interdisciplinary exercise. Departments included
Psychology, Business Development Centre, Audio-visual centre, University
Extension and the Faculty of Law. The University Extension Department
whose community outlook accorded with the centre's objectives, also
provided & useful extension into the ecommunity. In addition it sponsored
the group$ summer research under the Labour Department work scheme.
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The background work they had undertaken convinced the student organisers that:

- anunmet legal need existed

- people were insufficiently informedof the role of law and lawyers

- a community law centre would help to remedy these needs

- such a centre couldbe runby students

- the centre would fit into the range of social services already offered

- support for the centre existed within the community, the l1egal profession
and the university

A training programme was devised for student participants at the centre. Training
involved seminars and workshops in interviewing and counselling, letter writing,
pragmatic legal research, negotiation, advocacy and other relevant areas of law. It
was planned that later seminars would concentrate on police, court procedures and
ethies. Audio-visual equipment and written material would also be prepared.

It was intended that the Centre would open four evenings a week and possibly
Saturday mornings. Students conduct interviews, give information and advice and
provide a referral service. Considerable emphasis was placed on community
education and the promotion of self-help, helping people to write their own letters,
and seminars on consumer rights.

Supervision is provided by a volunteer panel of solicitors. A student practice manual
prescribes student conduet and file<keeping procedures. Iitially, twenty senior law
students were enrolled at the Centre and a smaller number of o ther students serving
in an administrative capacity oversee the centre's operations. Other students were
tobe more casually involved as receptionists, office workers or researchers.

Grants totalling $5,900 ($600 from fund-raising activities) were obtained. Given the
voluntary input and the donations of material and equipment, it is expected that this
shouldbe sufficient to take the centre beyond its first year of operation.

The Dunedin Law Centre is a charitable trust administered by University of Otago
law students. The frust is governed by a committee of students with provision for

Law Faculty, Law Society and community representation.
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The Centre is housed in a the university building in Creat King Street, almost in the
centre of the target area ~ close enough to the university to allow easy student
participation and to downtown Dunedin to attract a wide clientele. The physical
characteristics of the building provide the facilities needed and accord with the
neighbourhood law office concept desired.

The Dunedin Community Law Centre (1981) summarizes its activities thus:

"Work here specialised in very real legal problems that people regard as too
minor to merit a lawyer's attention. Tenaney problems are one example.
Matrimonial, criminal and conveyancing work is referred to law firms. Social
problems that can be better handled by other agencies are also referred.
Everyone who comes to the Law Centre is entitled to at least one interview.
Cases that are beyond our means are referred. Others canbe dealt with on the
spot. In others, students may be required to perform follow up work, such as
researching the law or negotiating on the client's behalf, All work is overseen
by a supervising solicitor, who is drawn from a roster of volunteers.

People come to the Law Cenfre for a variety of reasons. They maybe afraid to
contact a lawyer. They may feel that their problem is too minor to merit a
lawyer's attention. They may be seeking advice or information.. They may be
confused over the nature of their problem. They may just needsomeone to talk
to. Since our June opening, the public has demonstrated faith in our service and
regards our abilities most highly. Consequently, we regard ourselves as
upholding a publie trust and insist on rigorous standards in the maintenance of
our service."

Students have also been involved in speaking to groups and uncovering problems
concerning the groups' interests.

Wellington Community Law Centre

If Monash provided the model for the Dunedin Centre, Dunedin provided the initial
prototype for the Wellington centre. The Wellington Law Centre is of the shop front
type and operates from Willis Street to serve the communities of Arc Valley, Mount
Cook, Mount Victoria, Lower Brooklyn and Kelburn.

The basic organisation, duties and training are similar to the Dunedin centre. Close
tieswith the CABin the area are expected to be maintained. Among the objectives,
stress has been laid on student involvement in community issues and on community
education; on the acceptance by the university and the legal profession of practically
oriented legal education programmes and on sensitising 1aw students to the needs of
the community.
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The student crganisers saw the need for a law centre in these terms:

Legal services in Wellington do not cater for all the legal needs of the

community.

- lawyers fees and the loss of wages while the client is attending the lawyers
office are often prohibitive.

- the legal aid schemes, civil and criminal, do go some way to mitigate the
expense of legal fees but the scheme is not available for some important
areas. Furthermore people are often unaware of the availability of such
aid.

- many problems are often not dealt with in traditional legal practice, e.g.
neighbourhood disputes and problems which are of a predominantly social
rather than strietly legal nature.

- broader community legal programmes are not undertaken by traditional

legal services, e.g. informing groups within the community of the legal

system.

The centre received a grant of $3,000 from the Youth Initiative Fund. It is hoped
that this amount, coupled with other donations and materials, will ensure the
operation of the cenfre for at least two years.

In Wellington, it has been the experience of the centre that their clients are needy
people who would not have gone to a lawyer or needed this resort as the first poinf of
contact. During the period 4 June to 8 July, the Wellington Community Law Centre
saw 111 clients, opened 104 files and handled two telephone enquiries. A file is opened

whenever advice, or advice coupled with a referral, is given.

The emphasis on the tenancy, family and consumer areas was generally expected.
The family area involved the highest number of referrals to solicitors. In most cases
people were making their first approaches for advice and assistance. Ongoing work
has been mainly in the consumer area, a number involving hire purchase agreements.
This has required assistance mainly in the form of letters written on behalf of
clients. In two cases, one concerning planning, the other incorporation, the centre

has been approached by community groups for assistance.

Both centres have made it clear that the work they will be undertaking will not
involve them in competition with lawyers in private practice. They have stressed
the tim e-consuming and unprofitable nature of much of the work for which there is a
derf\and and the fact that matrimonial and criminal cases will not be dealt with

except by wayofreferral.
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It is as yet too early to assess the imp..~t which these centres have made. Ihterim
reports indicate that the law centres can go further than the C ABx in that they can
do follow-up work such as writing letters, advising and negotiating and in that they

can become specialists in certain areas, e.g. tenancy.

Even though they are more vulnerable than the CABx in their absolute reliance on
publie generosity and their own enthusiasm, these centres have some advance on the

positionof an advice and referral service only.

The growth of these centres - and there will probably be more -~ also draws attention
to the concept of unmet need, to the validity of a purely legal perception of this and
to a genuine, but nevertheless charitable reaction. Lastly, it draws attention to the
onus placed upon the community at large to underpin a concept of justice which is

incomprehensible and burdensome to large sections of the population.

LAWHELP AND OTHER COMMUNITY SUPPORT GROUPS

There are many agencies - voluntary, semi-voluntary, and funded - having functions
which are directly or indirectly related to legal services. Many provide formal or
informal advice or referral services, some give support to those involved in the legal
process, some are concerned solely with the vietims of violence and the families of
prisoners. It is difficult to provide any meaningful breakdown or evaluation of
effectiveness and there is some overlap for the purpose of presentation. It is
recognised that many people have compound problems in which the legal component
may be peripheral or central and pressing.

The following list of agencies indicates the breadth of interest the legal system has
within the community. Four groups are distinquished A, recognized agencies for
the redress of grievances; B, support groups with a particular interest arising from
the legal system; C, special groups or miscelianeous agencies whose activities include
legal matters D, statutory agencies and government depart ments.

A. Recognisedagencies for the redress of grievances:

1. LawHelp Scheme LawHelp is a scheme sponsoredby the New Zealand Law
Society. Itwasintroduced in October 1980.
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The payment of $10 in cash on arrival at a law office, entitles a client to
20 minutes of spoken advice from a lawyer on any problem. This applies
only to a first interview. Should a lawyer decline to give advice under
LawHelp the fee will be refunded. The lawyer consulted under the scheme
is not obliged to act for a client after the discussion.

According to Consumer (182, 1981) early reports suggest that the scheme is
not being unduly used despite a nationwide publicity campaign designed to
reach 90 percent of the population. It speculates that the lack of public
response may indicate that the publicity to date has not yet overcome the
anxieties many people feel about approaching a formal office. 'After all,
the experience of CABs, Neighbourhood Law Office, and Student Advice
Cenfres shows clearly that a large section of society is frequently in need
of legal help'. (ibid, p.92). ‘

Consumers Institute: In 1973 the Complaints Advisory Service was set up.

It provides assistance to members and non-members in the settlement of
disputes concerning a service or a product (includes rents). It investigates
written complaints and gives advice to people about their rights as
consumers. Complaints officers also deal with complaints concerning
government departments. They may also advise people to go to the Small
Claims Tribunals. In this ease they help to prepare forms and submissions
and represent people where they cannot represent themselves.

The service also makes submissions on the form and operation of laws., It
has & joint venture with Citizens Advice Bureaux in the training of advisors

and the provision of manuals.

Tenants Protection Associations/Unions.

B. Support Groups

l.

Funections relating directly to the working or consequences of legal action.
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Marriage Guidance Council

Friends in Court

Prisoners Aid and Rehabilitation Society
Prison Chaplains

Probaticn Service

Budget Advisory Services

2. Vietim-oriented groups.
Women's Refuges
RapeCrisisCerntre
Families under Stress

Otghutu Vietim Support Scheme

Special Groups, Miscellaneous Agencies

1. Ethnie

There are various Maori groups who undertake educative and advisory
work, provide support or have some input into the judicial system by way of

recommendation, e.g.

- Maori Women's Welfare League
- Maori Wardens' Association

~ Mana Mctuhaka

-~ N.Z.Maori Council

- Johi Waititi Marae

- Taputaranja Marae

- Tu tangatn scheme

- Kokiri units

Examples of other ethnic groups which aim to cater for the legal welfare of

their members are:

-  Polynesian Panther Party : an organisation which aids the Polynesian
community and which aims to ecounter all forms of racism. It has a prison
programme and social activities for prisoners; aids ex-offenders on release

from prison.
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-  Wellington Regional Pacific klands Advisory Council. This provides a
recognised structure for the expression of a Pacific Islands viewpoint and
an avenue of representation to Government, local authorities and other

planning bodies.

- Viti Club Incorporated which provides advisory services especially on

immigration and educational matters.

-  Alofi Matetauafaga, Auckland. Assists Niuean people with problems
related to housing, communication.

= Niue Advisory Council for Auckland Ine. Provides a co-ordinating link
between the Niuean community and government departments, local bodies,
Niue government and other non-governiment agencies on any issue
affecting the Niuean people of Auckland. Also advises and helps Niueans

with problems regarding education, health, housing.
-  Other Niuean, Samoan, Cook Island'and Tokelauan organisations.
Other examples of ethnic associations are the Association of Ukranians in N.Z.
he., Croation Club, Danish Society, Federation of N.Z. Netherlands Society,
N.Z.Chinese Association Inc., Polish Association in N.Z., Yugoslov Club.
Other organisations including ACORD, CARE are concerned with

discriminatory practices which have a bearing on New Zealand society and have
been influentiai in promotion issues which have led to legal aid developments.

Women's Groups,e.g.

-  Abortion Law Reform Associationof N.Z.

-  Women's Electoral Lobby

~  Women's National Abortion Action Campaign
-  Women’s Refuges

-  NationalCouncil of Women

-  Rape Crisis Cenftres
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Trade Unions and Associations

=  F.OL. acting on behalf of and for workers, direetly on an individual basis,
or by referral, or promoting worker benefits by reecommendation and
proposal for changes in the law.

- other unions including Public Service Association, N.Z. Eduecational
Institute, N.Z. Post-primary Teachers' Association.

-  Employers Federation

-  New Zesland Law Society

=  N.Z.Medical Association

-  N.Z. Federated Farmers andothers.

- Automobile Association

Youth

- National Youth Council of N.Z.
-  N.Z. University Students' Assocation

General

= Youth line

- Samaritans

-  Societyof St Vincent de Paul

- church groups, doctors, community health nurses, community workers,
aftercare specialists, members of parliament.

-  publications, e.g. Knowhow, by Burnham House Publications, Readers'
Digest's Family Guide to New Zealand Law, T. McBrides Handbook of Civil
Liberties, The Law and You by Afford, Kos and Napier.

- media legal advice columns and "Fairgo"

Statutory agencies and government departments

Although these are not co mmunity initiatives in the sense that the preceding
services are, they are included as examples of sources of legal advice and
redress available to the community, but not regarded strietly as legal aid.
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1. Human Rights Commission

2. Race Relations Conciliator

3. Small Claims Tribunals

4. Central government departments

5. Iocal government departments

6. Interpreters at Auckland Distriet Court
7. Police

CONCLUSION

As the preceding list demonstrates, the informal and/or voluntary agencies offering
legal advice to varying degrees are wide-ranging, an indication of the variety of
human activity that can have a legal component. Confrary to this the formal legal
services from within the community are few and far between: C ABx/LABx, the Grey
Lynn Neighbourhood Law Cffice, the Dunedin and the Wellington Community Law
Centres, LawHelp and perhaps we can include the complaints advisory service of the
Consumers' Institute. Except for CABx/LABx and the Consumers Institute these
are very recent responses to the acknowledged need for assistance in areas not
covered by legal aid. All these agencies concentrate their effort through individual
casework, though Consumers' Institute, the Grey Lynn NLO and the Community Law
Centres recognize the advantages of and have initiated legal services on a group
and/or preventive basis. Except for the NLO at its early stages and the Consumers!

Institute, these formal community legal services are voluntary efforts.

Very few of the services mentioned have national coverage, the exception being
presumbaly LawHelp and some of the specfic interest associations (e.g. Consumers'
Institute and Automobile Association). TABx have a wide coverage, but this is
dependent on community resources rather than an inherent feature of its
organization. It can be generally concluded that these community efforts are
spread thinly in terms of geographic coverage and intensity of service and that their
establishment and survival depends on available community resources, the

instrumental ones being the willingness and e ffort of concerned individual.
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Although we cannot draw conclusions about the effectiveness of community and
voluntary legal services from a descriptive summary such as this, the range in the
services and the extensive use made of some of them give prima facie justification
for their being an indispenable part of New Zealands legal assistance services. We
do not, however, have any systematic qualitative assessment of their effectiveness
in meeting the actual need or providing quality of service for individual cases. In
the case of CABX/LABX, the community law centres and the Grey Lynn
Neighbourhood Law Office, a conscious effort isbeing made to fill the gaps in legal
services left by private practice and legai aid, acknowledging at the same time the
limitations inherent in the services of the first two organizations, and the
restrictions placed on the NLO because of organizational and funding dif ficulties.
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6

The Nees for Legal Assistance

%o far we have surveyed the extent and cost of present legal aid and assistance.
Before embarking on the possibilities for future legal aid, the current services need
putting in perspective and assessed in the light of what we know about the need for
legal assistance.

The ecost of government funded legal aid is escalating. Because open-ended
financing cannot be guaranteed we have to use available funds to the greatest
advantege. It is important to realize that the use of legal aid has not been
commensurate with these increasses in costs. Inflation has been the major
confributer, which of course has more impact on civil legal aid than offenders legal
aid or duty solicitors because of the respective methods of remuneration. In
sumnmary, to illustrate this, total eivil legal aid costs increased 177% over the last §
vears and costs per grant incressed 133% but the number of grants has remained
relatively steady, fluetuating around the 15,000 mark. Total expenditure on
offenders legal aid increased 115%, costs per grant 44% and the number of

assignments 50%.

Although not much weight can be placed on a comparison of costs between one
country to another, wenote that in 1979/80 legal aid cost New Zealanders $1.13 per
head compared with the equivalent of $4 .53 in England/Wales . The Australian cost
was $3.25. The 1980/81 New Zealand cost was $1.44 per head.

So although costs have increased considerably, the use of legal aid, particularly civil
legal aid, has not. The possible effect of diminishing eligibility limits should be
recognized here. It is difficult to assess whether the 50% increase in offenders
legal aid is reasonable or not, as we have no up-to-date figures on the increase of
the eligible populstion nor any real appreciation of the growth in awareness or
preparedness of defendants to use offenders legal aid.
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A more important concern than the increase or otherwise in the use of legal aid is
the evident narrowing in the scope of legal aid that has occurred in practice.

When the civil legal aid scheme was introduced, it was claimed that it would ensure
justice was available to people who may have been denied it. The statutory
translation eircumscribed this te making legal aid available for persons of small or
moderate means in certain areas of civil litigation. In practice, the scheme has
been subjected to a virtual take-over by domestic proceedings cases, negating its

effect in other areas.

Offenders legal aid is used more in more serious offences but there is no general
claim that its application is not wide enough. The -criticisms about the
effectiveness of offenders legal aid derive from the quality of the services provided
rather than its scope. Scope has not really been at issue since the duty solicitor

scheme has been available for preliminary advice.

The duty solicitor scheme differs in conception from offenders legal aid and eivil
legal aid in that it explicitly recognizes the need for pre-trial contaets, information
and advice. It is however, like the others essentially a ecourt oriented scheme. Its
scope has recently been redefined and restrieted to persons arrested and held in
custody or bailed by the police who are charged with an imprisonable offence. The
intention is to re-emphasize its "first aid" nature. Whatever its scope, the service

is eriticized for its variable and unpredictabl e quality.

The two main inadequacies of government funded and Law Society operated legal
aid schemes are first, the restricted statutory scope and even narrower application
so that aid is available only for court related actions in matters traditionally
handled by lawyers and second, the quality of the service actusally rendered.

As opposed to the official government funded legal aid schemes, community and
voluntary efforts address themselves mainly to legal advice outside the court
arena. This results not only from a conscious effort to fill the gaps left by official
schemes but also from the fact that voluntary efforts have insufficient resources to
take cases as far as court proceedings. The impact of community efforts is only as

great as their limited coverage, funds and willingness of participants can offer.
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There is no doubt however, that the types of problem confronting community
services are more various than criminal and domestic proceedings, and that they are
not confined by strietures that private practice has where the proceedings must be
economic or legal aid's where the cause must be reasonable, which in practice keeps
it within the bounds of private practice and, some would argue, economic

considerations.

The voluntary nature of community services has its advantages and disadvantages.

The main advantages are their ability tobe directly responsive to needs as perceived
at the ground level and the imaginative approach to resolving problems without
being unduly hindered by bureaucracy. They also have the potential for resolving
problems before they get to the acriminious and costly litigation stage; a position

official legal aid really does very little to encourage.

Theoretically, then, the gap left, either to be filled by community services or to go
unattended, is a large one - all non-court work and all litigation in effect besides

criminal and domestic proceedings.

Having reached this stage of summarizing how current legal aid and assistance
schemes work and drawing conclusions about how effective they are in terms of
their original intentions, a new set of questiorns present themselves What should the
purpose of legal aidbe in the 1980's and how should this be achieved? What are the
present needs for legal aid? In what circumstances and for whom should aid be
available? What is the state$ role in providing this aid?

These questions immediately raise the issue of "legal needs", the concept around
which the modern debate of providing legal services revolves. It has become
evident after several attempts of empirieally assessing and quantifying the legal
needs of a community that this very complex aspect of social, cultural and
psychological behaviour is not easily counted. Initial research was oriented towards
finding the incidence of problems with a possible legal remedy and asking
respondents how they handled the situation. These attempts invariably have a
narrow and orthodox definition of "problem" and "legal problem". The legal
problems included in these studies tend to be those which lawyers already handle or
easily imagined extensions of these. In other words the definitions derive from
"Megal demand rather than "legal need" and consequently the results have not been
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particularly revealing nor pertinent when it comes to remedying the injustices and
unmet needs in the community. Research in New Zealand in this area has been
extremely limited. One of the few examples is the Dunedin Community Law
Centres survey of legal needs, the results of whieh are summarized later.

The frustrations experienced with this type of research suggest that a more
rewarding approach is a theoretical discussion of legal need from which general
principles for legal aid can be outlined.

The starting position taken by a number of commentaries on legal aid is that the law
confers rights and imposes duties on all its citizens and, as the Royal Commission on
Legal Services in Scotland reported, "in creating this plethora of rights and
obligations the government has a moral responsibility to ensure that, where
necessary, people can exercise these rights and are aware of their obligations"
(1980, p.9). This requires amongst other things adequate and accessible legal
services. The question becomes one of the extent to which people with a need for
this protection are not availing themselves of it and the reasons for this.

In order to appreciate this, it is argued that "need" must be socially defined
according to the values and perceptions of the people involved. Consequently the
need people have for legal services is a relative phenomenon and does not have an
absolute quality directed by the legal fraternity. The perceptual element works at
various levels. First a persen has to perceive that g given set of circumstances is a
problem and once this is recognized that it is capable of resolution. British
research on attitudes to problem definition and solving found there were f eelings of
acquiesence and resignation to problems in the sense that respondents felt there was
no solution, and it was also frequently expressed that there was nothing to be
achieved from seekinghelp or in some cases that taking action would only aggravate
the situation (Morris et al, 1973, p.304-5).

However, once a solution is sought, the person may or may not realise that the
problem has a legal content or a potential legal remedy. Even if he does it is
another stage again for him to opt for it. Not choosing a legal course may be
because there is a preferred solution outside the legal arena or it may be inhibited
by the many faciors that act as barriers to legal services. As Pauline Morris says
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the way a problem is defined may well be a funetion of the agency to which it is
referred rather than any intrinsic property of the problem itself (1973, p.52). The
corollary of this position is that the agencies who provide legal advice tend to
determine the direction of legal services towards the problems they are willing to
attend. Consequently, other matters become uneconomic to pursue through the

traditional providers of legal advice.

Once a legal remedy has been identified, the barriers to using it can still be
considerable. Equal access to legal services is not just & question of money -
whether this is seen in terms of lack of it on the part of the person with the problem
or the non-availability of limited funds from the providers of legal aid.

Having said this we cannot, however, underestimate the effect that the lack of
knowledge of probable costs and the fear this generates can have on preventing
people approaching a lawyer. Lack of knowledge is evident in other aspects as
well. Overseas research has shown that people are aware in a general way that
there are agencies to overcome the financial burden but their specific knowledge is
too scant to be helpful. If they are aware, inhibiting attitudes may come into play,
e.g. reluctance to accept charity, the notion that one gets value for money, i.e.
"money talks", difficulties attached to and the distaste for means testing.
Ignorance as to where to go for a lawyer, which lawyer is the most appropriate in
the circumstances, and how to actually approach and ecntaet him all may have an
inhibiting effect. Because of this ignorance andstrangeness, a person may have to
overcome considerable feelings of laeck of confidence about approaching a
professional man, about how to talk to him and what to expect from him. These
feelings could well be heightened if discussing important and personal matters.

Other cultural and psychological barriers also exist. Overseas research has shown
distinet differences in the use of and in attitudes to lawyers according to social
class which explain to some extent the lack of confidence associated with
approaching a lawyer. The Royal Commission on Legal Services in Scotland
reported (1980, p. 50) that their research showed that the higher social groups used
lawyers more than the lower groups and supported this with the following quote

from research carriedcut for the Law Society:
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You will not be surprised to know that our research identified class
variations in knowledge of, and attitudes to, lawyers, as well as contact
with lawyers. Lower social class groups tended to regard lawyers in
curative terms, whereas higher social eclass groups saw them in
preventive terms. Lower class people view the law and lawyers with
suspicion and saw lawyers as people they might have to contact if they
have problems that need resolving or are 'in trouble" higher-class
persons on the other hand relate more easily to lawyers, accept the
legal system and its working with approval and use lawyers as helpers
and advisers.

(C.M.Campbell, 1976, p.206-7)

Physical obstacles to aceess are also possible. The distribution and location
of lawyers may be prohibitive or inconvenient. Two aspeets of this are,
first, lack of lawyers in remote areas so that people either have to travel
great distances or that two parties to a dispute or negotiation have only one
lawyer available thus causing difficulties for independent advice. The
second problem is the opposite where 1n cities nearly ~all lawyers are

clustered in the commercial centre which may well be inconvenient in

relation to where clients live or work. Associated with this are hours of
business which may necessitate time off work. Another aspect of lawyer
availability is the lack of skills and expertise in certain areas of the law for
which there may be potential clients, or the difficulties for potential clients
in contacting the most appropriate lawyer.

Obviously the question of ensuring access to justice for all citizens is a
complex one and demands a number of mechanisms to help achieve it

besides the provision of funds for official legal aid as we know it today.

LEGAL NEEDSIN NEW ZEALAND

What then is the position in New Zealand? The demand for legal assistance
was described in the first part of this report. ‘The New Zealand law
Society - Heylen survey (1978) gives two indications of the demand made of
the profession generally. As the two tables from the survey show, most of
their work relates to property or money matters. First from the point of
view of the typeof work lawyers do:
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Worked Most Time
Ever In last Spent At
TYPE OF WORK Worked 12 Months Present
% % %
Conveyancing 96.8 83.9 34.5
Company & Commercial
law 89.4 79.4 8.7

Estate 85.2 62.1 2.8
Family Law 78.2 57.2 10.3
Criminal law 67.1 39.5 3.7
Other Litigation 79.1 50.6 9.1
Tribunals 72.1 52.6 1.2
Other 18.4 ma . 4.6
Noonearea where most

time spent at present

(see Column 3) NA NA 25.1

Secondly, from the clients' point of view, the purpose of their visit to a

lawyer:

PURPQSE OF VISITS Have Ever
TO LAWYER Visited Lawyer

(N=740)

Business Matters 274
Property transactions 63.4
Borrow money/Arrange finance 25.2
Invest money 12.7
Matrimonial matters 12.5
Court case, other than offence or erime 9.0
Offence or crime 4.9
Dispute 6.6

The 1978 New Zealand Law Society-Heylen survey of the publie showed that
74% of the population had used a lawyer, mostly in connection with a
property transaction or arranging finance. Most do not fall within classes
of business for which legal aid is available. The results also supported the
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conclusion discussed previously about the different use made of lawyers by
different socio-economic classes. In this survey 'blue-collar' oceupations
used lawyers less than the managerial or professional occupations, but when
they did it was more likely fobe for an offence or crime whereas the latter
group used lawyers for business, property or financial transactions. People
who had used lawyers tended to think they are expensive but disagreed with
the proposition that they were unapproachable or difficult to understand
because of long words. Unfortunately no ecomparison was made with the

attitudes of people whohadnot useda lawyer.

One attempt at assessing the needs that go unmet was recently made under
the auspices of the Dunedin Community Law Centre (Law in the
Community, 1981, p.20). Their conclusion supports many of the points
made earlier:

People see no bar to seeking out the services of the legal profession in
matters concerning their traditional fields of work. The public has a
high regard for the work that lawyers perform. However, the public
suffers from a basic lack of information, which, coupled with a basie
distrust of the legal system may prove bars to seeking out lawyers for
their everyday problems. Small matters are not thought of as worth
consulting a lawyer.

(Dunedin Community Law Centre, 1981, p.21)

There were many references in the Link Survey to the lack of awareness of
legal aid andone of Link's general assessments was that there is widespread
ignorance and bewilderment in the community at large about judicial and
court procedures. = About ecivil legal aid they concluded that public
awareness of the scheme's existence and knowledge of its scope is very

limited.

Analysis of the distribution of law firms and lawyers in 1979 shows that
legal services are not spread evenly throughout New Zealand according to
population size, but rather are generally associated with population density
(appendix 14). Not unexpectedly the most intensive legal services are
associated with the areas of highest urban concentration: Takapuna and
Auckland Central, Hamilton, Tauranga, Gisborne, Masterton, greater
W ellington, Christchurch, Dunedin, Invercargill and Gore. Low ratio legal
services are associated with areas with a lack of urban coneentrations.

Areas perticularly badly served are Raglan Coast southwards towards
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Taranaki, hinterland of Gisborne, the West Coast and North Canterbury -
Kaikoura regions. These are rural areas with declining and thinly spread
populations. kolated communities also suffer from & dearth of facilities,
for example Golden Bay, Kaikoura, Chatham and Stewart Islands. Overall
the South klandhas relatively fewer legal services than the North Island.

The urban/rural distinction cannot explain all the differences in lawyer
distribution. Notably the difference between Rodney and Franklin Counties
(effectively North and South Auckland with lawyer ratios of 1:602 and
1:2422 respectively) cannot be so easily explained in terms of
urban/non-urban differentials a more realistie explanation could be in terms
of the opporturiites that North Auckland affords, which South Auckland does
not. It is suggested that the city loecation is more attractive for
maximizing income, for availability of space, that it is a well-established
area with an infra-structure of services and business, and has greater
potential for commercial work. In a similar analysis of the distribution of
physicians it was suggested that physicians tend to avoid non-white areas for
a host of reasons including increased costs of practice as well as perceptions
of ethnie groups and the attractiveness of non-white areas. If similar
considerations apply to the location of lawyers, the north-south Auckland

-

dichotomy fits the role.

Mention must also be made of identifiable groups within the community who
are or may be subject to laws peculiar to their circumstances. Two such
groups are handieapped people and prisoners. One can see that they may
also have special problems with access to the special legal advice,

CONCLUSION

To a limited extent the legal needs of New Zealanders can be gauged from
the use made of private legal serviees, official legal aid and other legal
assistance schemes. However this is really only an indication of legal
demand, i.e. satisfied need, and still begs the question of wha t needs remain
unsatisfied within the community. Experience overseas and in New Zealand
has shown that it is a difficult and probably unsound exercise to attempt to
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catalogue the nature and incidence of specific legal needs of the
The main reason for this coneclusion is that such exercises are :

community.
overly constrained by fraditional perceptions and definitions of "egal

problem" and consequently are not particularly revealing about the whys and 4

wherefores of unattended needs in the community. We also suggest that } @
i

such an approach produces restrained and unimaginative strategies for i

i
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meeting the need. An important shift in the thinking as regards provision - ! f”
30 ; S i
of legal services has been away from this "demand-led" approach to one that J | O .
_ ! A ! verseas Ex , i

recognizes that need is a relative concept that varies according to local ‘ o amples Qf Aiternati\le Meth0d$

. . (. ' ‘
circumstances and perceptions. A st s 3 . .

L of Providing Legal Assistance and indemnity
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Overseas and New Zealand investigations, research and commentaries have

Ry
=

found it more useful at the practical level to broach the subject from the i

)
=y

point of view of access to legal services. Once we have discovered why A
L [#8
eople do not use the services that exist, we can propose remedies and a: j ; L.
peop. ’ propo ng | - Legal aid takes many forms in diiferent parts of the world, refleeting various stages

in the development of the access to justice movement. Vittorio Denti has traced

alternatives more wide-ranging than those which assist people to the
We must not underestimate the effect of financial, physical and

£

‘ the developrent of legal aidservices in three directions, trends which exist side by

courts.
side. (Denti, 1979: 346 ff.)

organizational barriers, but an important message from this work is the
recognition of less tangible, cultural inhibitors and that traditional private
practice is not geared towards proliferating its services into what are

Ty B,

First, legal assistance became a duty related to the professional status of lawyers

=

currently and will probably remain uneconomic areas o f work. g’ ! who were expected to offer their services free of charge to the poor. 7Thesecanb
| , o 1 nbe
\ \ . .. . .
| \1 - found in countries in which legal assistance schemes have remained unchanged since
H . f Q{_s the second half of the nineteenth century. Denti cites Italy, Spain and Belgium as
B ' i ,3\ examples. Recent additions to this type of legal aid include the payment of
! [ /) o! y : o . .
g | (‘&g lawyers' fees by public funds and the introduction of a system of prepaid legal
H sarvices as a form of publie or private insurance.
i
( The second trend recognises that services rendered by private lawyers are of public
| gﬂ and social interest and are to be delivered within the framework of a wide
n g (i assxstanc.e programme direeted or controlled by public bodies. This view does not
. | : necessarily preclude assistance on s private basis. The underlying concept is that
P the provision of legal assistance is the task of the state. Although not completely

developed, Denti puts Quebec and Sweden into this category.
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In the third trend, legal assistance is part of a broad range of social services with

the goal of social advancement. The third trend is illustrated by the United States

Legal Services Program (which Denti describes as the most advanced legal aid
programme in a capitalist eountry). This programme was devised in the belief that

to really provide assistance to the underprivileged calls for a modification in the

traditional lawyer-client relstionship. Law offices were set up in poor

neighbourhoods staffed by lawyers whose salaries were paid by public funds.

Lawyers took on a wider role, {aking test cases and class actions particularly on
eivil rights issues, lobbying for law reform on, for example, housing and welfare
issues, and organising citizens into pressure groups. There was direct participation
by the community in the administration of the legal assistance centres. 'This
scheme came under attack by politicians, mainly because of its political aspects.

The Nixon administration withdrew its funding and therefore the programme was
In 1974 it was replaced by the Legal Services Corporation, a private
Disputes involving overt politieal issues are

dismantled.
organisation supported by publi ¢ funds.
excluded from legal assistance.

The difference between the English system of legal aid and the American one has
become a classic distinction: aid provided through the private profession whieh
gives part of its time for publicly funded remuneration on a case by case basis
versus specialist aid provided by salaried lawyers funded by public grant. Denti (p.
355) concludes that the choice between these two types of assistance is often
presented as a tedinical choice based on efficiency and cost criteria. But as he
adds, the choice is also a political one between the individualist approach of

traditional systems and the concept that legsl assistance is a social right.

New Zealands legal aid system and its English prototype fall squarely into the
extension of Denti's first type. They need no further explanation here. To putus
in a frame of mind for considering alternatives for New Zealand, we could benefit
from abroader perspective and some examiples have been selected to illustrate the
other trends. What follows is necessarily selective and fairly superficial, but
serves as a useful introduction. The literature is copious, some more of which is

summarized on a country by country basis inappendix 2.
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Although we are familiar with the fee for service basis of legal aid, there have been
some alternative strategies developed overseas which fall within Dentis first
trend. These havebeen developed particularly in response to the needs of people of
moderate means who do not qualify for legal aid but cannot afford the substantial
costs of litigation. Without necessarily reaching any conclusions as to their
appropriateness for New Zealand, some systems are described here.

CONTINGENC Y FEES!

The "contingency fee" indicates an arrangement by which a lawyer agrees to act for
a client on the basis that, if damages are recovered, the lawyer will receive an
agreed proportion of them while if the case is lost he will receive nothing. Some
states in U.S.A. use this arrangement. The New Zesland Law Society's position is
given in rule 6.18 of the Code o f Ethics:

A contract for a contingent fee, where sanctioned by the law or by professional
Il'ules and practice, should be reasonable under all cireumstances of the case
including the risk and uncertainty of the compensation and subject t<;
supervision of a court as to its reasonableness. NOTE: Contracts for
contingency fees are not sanctioned in New Zealand.

The three main arguments advanced in favour of contingency fees are:

1. Such fees would enable plaintiffs, who would not otherwise be able to
afford litigation, to take their claims to court.

2. Lawyers accepting cases on a contingency basis would have a stake in
winning them and would therefore be more committed and more diligent

in their preparation and presentation.

3. Contingency fees would benefit lawyers by simplifying the administrative

procedures.

1. As described in the Report of the Royal Commission on Legal Services, 1979.
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The arguments against contingency fees are:
1. Theyencourage lawyers to concentrate only on strong cases.

2. Because the lawyer has a direet personal interest, it may lead to
undesirable practices such as construction of evidence, the improper
coaching of witnesses, the use of partisan expert witnesses, improper
examination . and cross-examination, groundless legal arguments,

competitive touting.

3. As the lawyers pay all the costs of the case inreturn for his proportionof
damages, he is exposed to the temptation to settie before incurring trial

expenses which may not be of benefit to the elient.

If a system Guch as ours) where in general the loser pays some of his opponent’s
expenses were to co-exist with contingency fees, some of the advantage of
contingency fees is annulled. The plaintiff may have to pay his opponents costs, if
not his own, or the lawyer would undertake to pay them in which case his contingent
fee would have to be accordingly higher, giving an excessively high reward if the

claim sueceeded.

Paterson (1979, p238) reports that in the United States wealthy clients are not
always given the option to pay on an hourly basis as their lawyer insists on charging
on a contingency basis. Equally, poorer clients are vulnerable to their lawyers
insisting on very high percentages. He concludes that contingency fees need

restriction and supervision, either by statute or by the courts.

An extension of this concept is the contingency legal aid fund, The fund provides
financial guarantees to pursuers who would otherwise be unable to afford to bring
their cases to court. In the event of success, the pursuer contributes to the fund a
proportion of the moneyrecovered. In the eventof losing, the fund guarantees the
expenses of both parties. New Zealands civil legal aid seheme has similar potential
inits power to order statutory charges over property recovered. By more flexible
useof eontributions, this couldbe extended to encompass people of moderate means.
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One advantage attached to civil legal aid but not contingency fees is that,
theoretically, 1t is not restricted to cases involving substantial damages. In both,

however, aid is restricted to litigation.

GROUP LEGALSERVICES AND LEGAL INSURANCE

Another U.S. development in legal services is group legal services, which insimplest
terms is groups of people bonding together to obtain access to legal services for
particular purpcses or at reduced rates. Armstrong (1980 (b), p. 216 ff) outlines
their history and describes how they work. As she says they vary enormously from
simple informal arrangements between unions and particular solicitors to highly
structured plans. She isolates the following as the most usefui classifications

1. Ciosed or open panels : ciosed panels involve arrangements between the
group and particular lawyers or legal firms. Recently unions have
preferred this arrangement as it gives them greater control over the cost
and quality because of their control over volume of work. It can also
build up expertise in particular problems. Open panel plans guarantee
group members access to the lawyer of their choice but they also rely too
much on individuals recognizing when legal action is desirable. The U.S.

Bar prefers this course.

2. Prepaid plans or other arrangements pre-paid plans are organized on the
basis that payment of a regular premium entitles group members to
certain services. Alternative forms of payment are widely used and’
range from informal "arrangements” with particular firms to discounts for
group members on a highly structured fixed fee system for particular

services.

Armstrong argues that the real value of group schemes is that they are based on a
community of interest approach, thus making aceess to private practitioners more
economically feasible for many moderate earners. She argues that pre-paid
schemes focus on the method of payment and emphasise the individualization of
legal conflict rather than the aggregation of similar interests into groups with the
benefits of accumulated experience, expertise, tactical planning and funds. She
therefore prefers other methods of payment. Group services have more potential

for preventive service.
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Legal insurance is a version of these pre-paidshcemesbutnotone that need have a
group basis. The English and Scottish Royal Commissions on Legal Services (1979,
p.179 and 1980, p.114) both comment non-committally on its existence, the English
going so far as to recommend that public funds should not support such a system.

Armstrong argues that legal insurance is unlikely to be attractive to Australian
consumers. First it does not foster competition within the prefession and so is
unlikely to lead to reduced costs or to have an impact on value-for-money ratio
which will persuade moderate income earners that it is a viable service. Second,
insurance schemes will probably remain poor value for money because legal services
are not generally actuarially caleulable which may well lead to striet limitations on
services ineluded under the scheme, and certainly would not encourage purposeful
legal activity and education (Cappelletti and Garth, 1978, p.l 14). The same
difficulties would probably prevail in New Zealand. Although there is no reason to
discourage legal insurance, it is not a positive activity for maximising access to the
law and probably not one readily available to those that most need it - those with

less than moderate mears.

CLASS ACTIONS

One further method for making litigation more affordable is the class action/group
interest litigation, i.e. procedures whereby ail those with a similar grievance can
unite to bring a single court action. The Australian Law Reform Co mim ission
discusses thoroughly the arguments for and against class actions, the issues
surrounding the scope of such procedures and aiternatives in a discussion paper (no.
11, 1979). It concludes that a need for such a legal procedure exists. 1In Scotland
the Royal Commission on Legal Services (1980, p.l 15) said that class actions are an
important issue and deserve thorough treatment. They were awaiting the report of
the Seottish Consumer Council who were studying the issue. The Royal Commission
on Legal Services [U.K.] (1979, p.128-30) concluded that legal advice and assistance
should be available for groups but that legal aid should be confined to individuals

save in representative actions.
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Class actions have been most extensively developed in the United States. The

Australian Law Reform Commission (p5) summarizes their use there:

Class actions in the United States serve businessmen and consumers alike.
Laws in the areas of consumer protection, welfare, environment, anti-trust
and securities, and civil rights legislation are all enforced in class actions. In
some cases, the claim is brought by consumer assoeiations or environmental
groups; in others, by a commercial group or trading essociation. The very
capacity of the action to enable litigation in so many fields prevents definition
of a typical class action. Class actions have enabled redress to be obtained
from courts where parties seek equitable relief or damages.

It is also acknowledged that abuses have arisen in the States (p.35).

Particular traits of the elass action as highlighted by Cappelletti & Garth (1978,
p44)are:

First, the class action, by allowing a litigant to represent an entire class of
persons in a particular lawsuit, saves the costs of creating an ongoing
organization. Economies of scale from the aggregation of small claims are
thus available, and clearly the bargaining power of the class members is
greatly enhanced by the threat of a huge damage liability for the other party.
With the device of the contingent fee, where available, the work of organizing
is financially encouraged for attorneys who may obtain substantial
remuneration. The class action device, therefore, helps give the advantages
of organizational litigants to group and public interest claims. .
Alternative procedures considered by the Australian Law Reform Commission were
consolidation and joinder and test cases. It concluded that eonsolidation and joinder
were not intended nor are they suitable for large numbers of claimants. In New
Zealand using these procedures each party would be eligible to apply for iegal aid in
his individual capacity. Test cases arenot the answer either as they proceed on the
consent of the parties and subsequent cases are not bound to act according to the
test case. ‘The test case parties are liable for their costs as in ordinary
circumstances and may or may not be eligible for legal aid. Plaintiffs in future
cases may benefit fom the substantial costs of the test plaintiff without incurring

or contributing to the costs themselves.

The Legal Aid Aet 1969 explicitly excludes a "body of persons corporate or
unincorporate" (except a trustee corporation) as being eligible for legal aid.
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SUITORS' FUND

In 1978 the Royal Commission on the Courts recommended that a suitors' fund be
established in New Zealand. Once again this is a type of legal assistance not
necessarily directed at the poor but one which also encumpasses those of moderate
means and even people with handsome resources. - it is however directed towards

legal costs related to court proceedings.

The idea of a suitors' fund is to compensate litigants who incur exceptional costs
through no fault of their own. ‘The scope of such a scheme is variable but the one
suggested for New Zealand would coverr litigants whose judgment is reversed on
appeal and proceedings rendered abortive by the death or illness of the judge, or
because the jury cannot agree, or a hearing discontinued or new trial ordered
through no fault of the litigants. Questions also arise as to how the scheme will be
funded and the appropriate limits on the type of eclaimant and on the amount of

claims.

Suitors' funds have been established in at least five Australian states, incorporating
various operating criteria and funding mechanisms. Only a very small proportion of
litigants ultimately make a claim on the funds and the funds were all in & sound

financial position when we enquired in eariy 1979.

The [U.K.] Royal Commission on Legal Services recommended that public funds
should finance additional expenses arising because a judge becomes ill or dies or
cases that involve points of law of public importance but not for appeals where a
decision is reversed as this is a risk inherent in all litigation (1979, p.179-180). The
Royal Commission on Legal Services in Scotland recommended that no suitors' fund
be established, believing insurance can be obtained for such risks (1980, p.114). We
know such insurance has occurred in New Zealand. On some oceasions an ex gratie

payment has been made to parties on the death of a judge before judgment was

delivered.
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LEGAL AID PRACTICESAND THE LEGAL CLINIC

We af-e aware of a couple of attempts in New Zealand and a few in Britain by
conscientious and dedieated lawyers of setting up what has become known as g
"legal aid practice". This is not really an alternative form of legal aid, but an
attempt to use legal aid of Denti first type more consciously to attack the’ gaps in
legal services. As described by a solicitor in LAG Bulletin, September 1978;

;Igivg};idois:[;};y:fgnﬁh?; sv;ettir}ﬁ upofour gractice was not particularly new:

< in x as ill served, if served at all, b lici .

the majority of people had legal 1 i 4 Toosely ny ihere
: problems which could loosel

community problems rather than the type of bl itionally de. callfad

by solicitors, to provide a service e ot botter than mop ) ocalt with

. I 2 qual to if not better than that i 7

the firms in the more affluent or traditional Vo To S

. . area : ind
the practice largely if not wholiy by legal aid. 5 &nd to endeavour to finance

Such practices necessarily aim for accessible, usually storefront, offices. This is
not only for the convenience and confidence of the public, but also because
advertising restrictions prevent direct publi¢ity even when the potential clientele

may be wary of approaching lawyers. By all aceounts their office equipment and
furniture is unpre tentious and as cheap as efficiency allows.

The literature and examination of such gractices show that their motivating ideal is
unattainable and that the practice cannot survive on an income from legal aid alone
but must be subsidized or even supplanted by "economic" and fee-paying work. ’
(Rosenberg, G. (1980); Soar, P. (1979); LAG Bulletin, September 1978, p205; Law
Society, 1981, p.14). George Rosenberg, a Wellington solicitor, describe’s his
eventual practice thus

gndgeeneraltl now do very little work for nothing (even where I see a need often

doubipvevrr?e ; ::1?3,,57 a?;j e, alu‘tho:gh I have nfot made any formal comparis,ons, I
A i structure is significantly lower than that h

many firms doing similar work in town. In short S in ar_ged it

firm differs from a eonventional la irm s the t.he. o Dorhonys in which my
if; w firm is that it is perha lit

accessibie (lthough Wellington has an ex corvice), it protaore

: . cellent bus service), it

gg?nv:i;sp :Sn; ?réa aislome}]y and friendly atmosphere, andI am pre pa)z:ed top?;izbolg

( es y i

ey which other lawyers cannot or will not, but I still have to

Rosenbergs own words seem a fit conclusion for all these attempts: "despite all my

initial hopes, there is just as great an unmet need for legal services here as there
was before I began'.
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The accessible and low cost elements of the ‘egal aid practice have been extensively
developed in the United States in the form of the legal clinic. This is a law office
which operates at maximum efficiency and minimum cost in highly urbanized areas,
and consequently restriets work to basic areas of legal advice or litigation which can
be standardized (Commonwealth Legal Aid Commission, 1981 b, p-28). Legal clinies
usually charge lower fees than traditional law firms and rely on extensive
advertising to attract the large ~lientele they require (The Yale Law Journal,vol90,
p.d52, 1980). Doubtlessly the philosophy behind clinies differs from one to another,
but even if it is to make the law more affordable for the poor, the above description
implies that they are not in a good position to move into "uneconomic" areas of

activity.

PUBLIC DEFENDERS

Public defender schemes are an example of Dentis second trend. Although there is
no instance of a public defender in New Zealand, the coneept has certainly been
debated. The 1978 Royal Commission on the Courts recommended that a public
defender scheme was neither necessary nor desirable in New Zealand. This wasnot
however really a matter for the Commissions consideration within its terms of
reference. It cannotbesaid that the question was then fully debated. €Eince then,
however, the concept has gathered a following. Indeed a public defender scheme or
similar was the explicit preference of the majority of a number of the groups in the
Link survey e.g. judiciary, court staff, social welfare officers, community groups;
and to a lesser extent the police. The lawyers however had reservations about such

a scheme.

What then is the current position andknowledge about such schemes?

A public defender is a salaried state lawyer who acts for accused persons. The
state supplies the service direetly, rather than paying for the cost of private
practitioners through legal aid. At present there are public defenders in several
jurisdictions, including some states of the United States (but not in the federal

eriminal courts)and some Australian States.
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There are arguments for and against the use of public defenders. Foremost among
the disadvantages which some people see in public defender schemes is a lack of
independence in that lawyers are employed by one government agency to defend
citizens against accusations made by another government ageney. Although this is
a real concern, it is argued that there are mechanisms to minimise this lack of

independence.

The quality of reresentation provided by public defenders has aiso been the subject
of criticism. It is argued that public defenders render less than ideal services
because they are not well paid, have too many cases to handle, and lack access to
the office facilities, library resources, and supplementary services that lawyers for
the affluent can afford. The result, say some, is a "two-track' system of justice in
which peopl e who have money obtain good representation while the poor get inferior
rep-esentation. Another disadvantage which some people see in publie defender
schemes is a tendency for the defenders to work too closely with the prosecutor and
appear to become part of the courts personnel. On reflection it is evident that
these criticisms as regards quality are not inherent aspects of a public defender
scheme. Some attach equally to other legal aid schemes, others can be minimized

by proper organization.

Supporters of public defenders maintain that in a welfare state, it is just as much
the state's duty to provide defence lawyers for its citizens as it is to supply

education, housing and health services for them.

Those whe Yavour a public defender system point out that such a system makes
repesentatinn by a legally qualified and experienced person readily accessible to a
defendant.

Insofar as the quality of the service provided by public defenders is concerned, they
emphasise that defender offices have certain advantages over systems of
case-by-case assignment of individual lawyers including intensive e xperience of the
staff; opportunities for consultation among lawyers working in the same office; and

greater ability to train, observe, supervise, and, if necessary, weed out lawyers.
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Another advantage that is elaimed for public defender schemes is that they are less
expensive than providing legal assistance by means of legal aid. Two recent
Australian studies confirm this claim. The first is calculations made by the N.S.W.
Public Solicitor which indicates that a duty solicitor service by salaried staff costs
at least half of that whenusing private practitioners paid at sessional rates (c. 1978,
p. 3). The second study hails from South Australia which concluded that i all areas
of law including criminal, it was cheaper to use staff salaried lawyers rather than
assigning cases to private practitioners. . There is no evidence that the staff
services are inferior in quality to the private, but it is pointed out that these cost
comparisons do not take into account the quality, which is ultimately a more
important question (S. Armstrong, 1980(a), and Nagy and Verlatc, n.d.). The fact
that cost and quality may be interrelated was also discussed in relation to the
Washington D.C. scheme where it was concluded that "Ultimately, the defender
deals in values - the value to the public at large of a judicial system which operates
fairly for ail and the value of justice to every accused individual. 'These values
cannot be reduced to dollars and, therefore, effectiveness and efficiency analyses
have their ciear limits when it comes to formulating basiec poliey" (U.S. Department
of Justice, 1975, p.45).

The Washington D.C. Public Defender Service (PDS) is an example of a very
successful puolic defender. Indeed it has been designated an "exemplary project" by
the U.S. National Institute of Law Enforecement and Criminal Justice. The primary
purpose of PDS is to provide effective legal representation to those unable to afford
counsel in ecriminal, juvenile and mental health commitment proceedings.
Sixty percent of these cases are dealt with by PDS while the other forty percent is
assigned to jrivate lawyers through the PDS office. (U.S. Department of Justice,
1975).

The success of the Washington and other public defender schemes was substantiated
in a piece of independent research (Hermann, Single, Boston, 1977) whieh compared
the quality of the service provided by privately retained lawyers, by assigned
lawyers and by public defenders. The main conclusions were that the likelihood of
being convicied or of receiving a custodial penalty was the same regardless of type
of representation, even when the severity of the offence, pre-trial detention

situation and previous eriminal record were taken into account. Generally, judges,
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prosecutors, public defenders and even private lawyers thought that publie defender
representation is as good as if not better than private lawyers. Contrary to these
professional opinions and the statistical evidence, defendants generally preferred
privately retained lawyers over publicly provided ones. The authors suggest this
may be because public defenders may provide less satisfactory court room
experience in terms of degree of consultation, investigation, and because of distrust
of their connection with the system. Also that there is a social assumption that one
gets what one pays for; regardless of the reality.

The significant features of the Washington D.C. scheme to which its success is
atiributed is outlined in the following quotation from the National Institute of Law
Enforcement and Criminal Justice's publication (U.S. Department of Justice, 1975,
p.5-7)

) Limited workload standards. In establishing standards for the number
of cases handled by a single staff attorney, PDS utilizes workload as its
touchstone, viewing caseload as only one of several factors involved in setting
standards. Rather than limiting caseloads cn the basis of court or funding
ageney interests, PDS has attempted to define the components of a workload,
to relate them to its objectives, and to constantly re-evaluate both. The
npmber of cases is the end result of this process, not the beginning point.
Workload standards are dependent on meny variables and should vary from
agenecy to agency and attorney to attorney. The PDS standards allow for this
individual variation. Since these standards have evolved in an almost ideal
dei:er.lder context (high funding and salarv, efficient court system, good
training programs, centralized, unified court and jurisdietional structure and
adequate supportive resources), their caseload could be considered a maximum
for other defender service agencies.

@) _ Individualized and continuous client representation. Few defender
services provide continuous representation by one attorney to each client.
Rather, defendants may be transferred from one attorney to another as they
pass through successive stages of criminal proceedings. In contrast, PDS
attorneys rgmain with a given elient for the duration of his or her case. The
on}y excep?xon to this poliey oceurs at the appellate level where PDS feels it is
9r1tically Important to assign a new lawyer to re-examine the case. The
{mpact of these procedures, in terms of client perception alone, may be
immeasurable. Moreover, such individualized representation substantially
Increases theattorney’s sense of aceountability and responsibility.

(8)  Comprehensive training program. A high priority within PDS is the
allocation of sufficient time and resources for training staff attorneys. As a
result, PDS has developed a systematic and comprehensive program which
includes an intensive entry-devel curriculum and continuing in-service
educational and supervisory e fforts.

¥y
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(4) Utilization of supportive, non-iegal resources in service delivery.

Through its Offender Rehabilitation Division, PDS has sought to experiment
with the development and utilization of non-legal resources. Social work
assistance is available to assist attorneys in developing information for
sentencing and preparing long range rehabilitative plans.

5) Effective management and administrative systems. PDS provides a
elear example of the benefits to be gained by operating tnder an independent
Board of Trustees which can act as a buffer against political pressure and
which is willing to accept the responsibility for assuring quality through the
regulation of caseload. Moreover, PDS has recognised the need to devote
rescurces to encourage independence, quality performance and internal

accountability.

() Involvement of the private bar in public defense. PDS administrators
are strong advocates of the position tht the private bar should be broadly
involved in eriminal representation. Under the districet's "mixed” system, PDS
maintains a panel of private attorneys, and provides training, information,
advice and supportive services. For PDS, in turn, the participation of private
attorneys is a source for limiting workload.

) Law reform as an integral aspect of public defense. Within PDS, law
reform efforts are considered a necessery part of workload - another tool of
effective, individual representation to be encouraged in appropriate cases.
Several years ago the agency's Board of Trustees expressed its view on law
reform as foliows: "We believe that agency attorneys should provide full and
effective representation for their clients and that as a result of the agency's
sizeable caseload, inevitably significant issues in the administration of
eriminal justice will arise that those issues should be litigated in cases where
the clients interest is served.

THE SOUTH AUSTRALIA LEGAL SERVICES COMMISSION

The South Australian Legal Servieces Commission is also an example of Denti's
second trend in that the state accepts responsibility for legal services. It does
however seem to have the flexibility to venture into alternative methods if

appropriate and could therefore encroach into the third trend.

In its first annual report the South Australia Legal Services Commission explains one

of its reasons for being

In addition, bodies such as the Law and Poverty Commission expressed the
view that it was undesirable for legal aid schemes to be controlled either by
Government (as was the ALAO) or by private legal practitioners (as were the
Law Society legal aid schemes). It was felt that Government confrol
threatened the ability of legal aid to protect its clients' interests in ways or in
issues which might be distasteful to Governments, and that private legal
practitioners had vested interests in the delivery of legal services
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which made it inappropriate that they should control the expenditure of public
funds in this field. The Poverty Commission took the view that the work of
legal aid should be controlled by a statutory commission as independent as
possible of control both by Government and by private legal practitioners.
(1978-1579, p. 2)
Similar commissions have been or are to be established in all Australian states and
the principles have been recognized in the United States Legal Services Corporation
established in 1974. Some Canadian states have similar commissions. The
recommendations of the Royal Commission on Legal Services in Scotland (1980), and
to a limited extent the Royal Commission on Legal Services in England (1979)

recognized the benefits of an independent organization.

Although the existence of a ecommission in no way determines the nature of the
assistance, it is a novel concept as far as New Zealand is eoncerned for organizing
legal aid. Its possibilities are illustrated using the South Australia example.

The Legal Services Co mmission is constituted hy statute which sets out the terms of
membership, the functions of the commission, the principles on which it operates,
the type and manner of legal assistance, its financial provisions and its relationship

with the legal profession.

The Commission is appointed by the Governor following nominations of the
Commonwealth and State Attorneys-General, one nomination after consultation
with the Couneil for Social Services) andof the Law Society.

One of the features of the South Australian Legal Services Commission is the
mixture of assistance given by salaried staff and cases assigned to private
practice. In 1979 the proportions were 26% to 74%. The Commission has several
sources of income. The major one is 8 Commonwealth grant, with the next being a
State grant and statutory interest on trust accounts. Client contributions and

recovered costs also contribute to the fund.

The following extract from its Act indicates the very wide brief of the Commission

and the flexibility and discretion involved in its operation:
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10. (1) 'The Commission shall -

L=

(a) establish anoffice to be called the "Legal Services Office™

(b) provide, or arrange for the provision of, legal assistance in
accordance with this Act;

(¢) determine the criteria upon which legal assistance is to be
granted in pursuance of this Act;

(@) conduct research with a view to ascertaining the needs of the

community for legal assistance, and the most effective means of
meeting those needs;

(e) establish such local offices and other facilities as the Commission
. considers necessary or desirable;
(f) initiate and carry out educational programmes to promote an
understanding by the public (and especinlly those sections of the
public who may have special needs) wf their rights, powers,

privileges and duties under the laws of the Commonwealth or the
Statg

(g) inform the public by advertisement or other means of the services
provided by the Commission, and the conditions upon whieh those
services are provideg

(h) co-operate and make reciproecal arrangements with persons
administering schemes of legal assistance in other States of the
Commonweasalth or elsewhere;

(i) encourage and permit law students to participate, so far as the
Commission  considers practicable and proper to do so¢, on a
voluntary basis and under professional supervision, in the grovision
of legal assistance by the Commissiory

() make grants to any person or body of persons carrying out work

that will in the opinion of the Commission advance the cbjeets of
this Act;

and

(k) perform such other functions as the Attorney-General may direct.

(2) In determining the criteria upon whieh legal assistance is to be

granted in pursuance of this Act, the Commission shall have
regard to the principles -

(a) that legal assistance should be granted in pursuance of this Act
where the publie interest or the interests of justice so require;

and
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j i i 1 assistance
1, subject to paragraph (a) of this :subsectxon, lega | :
) g;z)u’ld ngt be granted where the applicant gould-affovd to_ pay in
full for that legal assistance without undue financial hardship.

(3) For the purpose ol this Act the Commission may acquire, deal
with, and dispose of, real and personal property.

11 In the ekere ise of its powers and functions the Co mmission shall -

(@) seek to insure legal assistance is provided in the most efficient
and economical manner;

(b) use its best endeavours to make legal assistance available to
persons throughout the State;

i i vdy established by
take into account the recomm endations of any b'o.
@ the Commonwealth for the purpose of advising on matters
pertaining to the provision of legal assistance;

(d) have regard to the following factors:-

(i) the need for legal assistance to be readily available and
easily accessible to disadvantaged persons;

@ii) the desirability of enabling all assisted.perso.ns to obtain
the services of legal practitioners of their cholce;

(iii) the importance of maintaining the independence of the
legal profession;

i irabili i itioners employed

iv the desirability of enabling leg_al practi

) by the Commission to engage 1n pr_actice of the law as
comprehensively as reasonably practicable.

One of the advantages of such a commission is its responsibility for all leg:jal
assistance in its area and not just some aspects of it. The advantage is, that Tn
times of searce resources, duplications can be avoided and the total legal aid
programme ¢an be co-ordinated, acting with a common policy objective in order to
make the most of available resources. And this in reality has been the real task for
the South Australia Legal Services Commission. Given its limited resources a.nd
consequently limited coverage, the Commission has adopted a number of alternative
strategies in order to concentrate on cases of most need. The strategies advocated

and adopted by the Director of the Co mmission are (S. Armstrong, 1980, p. 20 2 ff)
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L. Conscious reallocation of resources and allocating priorities to needs.
E.g. legal representation is necessary to protect the rights of people
charged with criminal offences whereas it is not necessary in seeking
simple divorces. Alternatives for assistance in divorce cases are to
aboiish the need for court appearances or in the meantime assist people

by giving classes in "do-your-own divorece'.

2. Increased use of paraprofessional staff whose time is cheaper than
expensive legal professionals. The Commission stresses the preventive
role and encourages people to seek advice before complex legal problems
arise. It offers therefore initial advice free to any person seeking it
regardless of means. Intensive use of frained and experienced
interviewers who have professional backing when necessary makes this

possible.

3. Increased use of alternative agencies by referral or fostering the
development of services or by helping to train personnel in other agencies.

4. Increased specialization and technological advances.

5. Increase the general level of legal competence within the community, to
ensure both that the number of minor and routine matters which must be
dealt with by legal aid is minimized and also that people who are unable
to obtain access to assistance are better equipped to protect their own

interests.

These conscicus strategies are considered fairer than the three arbitrary techniques
that steal their way in when there are insufficient funds (bid, p. 201-202)

1. Failure to advertise, so that potential clients are unaware of the aid.
This effeets those who most need it - the illiterate, migrants, the
uninformed and those who lack skills to find their way around the system.

2.  The imposition of harsh means tests, thus excluding those on moderate

incomes who cannot afford private fees.
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3. Theuseof "eommitment levels", i.e. the level of work permitted to go to
private practitioners within a given period, leading to stockpiling or first
in {irst served procedures.

UNITED STATES LEGAL SERVICES CORPORATION

The United States Legal Services Corporation is another publicly funded legal
assistance scheme which protects its independence by means of statute. However
it functions in a different manner from the Australian commissions and has a
concept of legal services that fits more neatly Denti's third category which
redefines the traditional lawyer-client relationship. This has been essentially an
American deyelopment. Rather than provide direet services it distributes grants to
legal services programs developed loeally. In order to illustrate the concept and its
services the following extracts have been taken from the Corporation's 1979 Annual
* port and a 1980 background release from the Corporation.

The discipline of "poverty law" is growing and is being refleeted in legal
literature and law schools...

These developments have taken place in a larger historical context. The eivil
rights movement, the awareness of individual rights, and the growing
complexity of the law itself have all contributed to the provision of legal
services. But when Congress passed the Legal Services Corporation Aect in
1974 it took a major step in the development of this country’s justice system.
It established a foundation of service to poor people in communities throughout
the nation, and it provided a new stability to legal services.

The Legal Services Corporation is a private, nonprofit organization established
by Congress in 1974 to provide financial support for legal assistance to the poor
in civil matters...

The Corporation began operations in October 1975. It is governed by an 11
member Board of Directors, appointed by the President of the United States,
with the advice and consent of the Senate. No more than six members may be
of one political partyand at least two members must be eligibl e clients.

With funds provided through congressional appropriations, the Corporation ...
distributes grants to some 319 legal services programs operating in about 1,200
neighborhood offices throughout the 50 states, the Distriet of Columbia, Puerto
Rico, the Virgin Elands, and Micronesia. Approximately 5,000 lawyers and
2,500 paralegals work in these offices.

The Corporation is responsible for ensuring that its grantees provide services
efficiently and effectively ...

Through field evaluation and monitoring visits, the Corporation's Office of Field
Services has detailed knowledge about each program, how it operates, and
whether it needs technical assistance.
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The role of the Corporation also is to support - through training, research,
clearing house activities, and technical assistance - the lawyers, paralegals, and
other staf f who work for local legal services programs so that they ean provide
the highest quality legal services to the poor...

Iocal legal service programs are not designed in Washington. The vital
decisions about each program are made by people from ‘the program$
community who understand their own local problems...

The methods of providing service are almost as varied as the areas the
programs serve. Many programs use a core of full-time staf{ attorneys and
paralegals located in branch offices throughout the service area. Other
programs modify that approach by "eircuit riding" to the outlying parts of their
service areas, or by using mobile vans to bring the services to clients in sparsely
populated locations. Staff members visit homes, hospitals, nursing homes,
housing pro jects, and other places eligible clients live and congregate ...

Most of the 319 Corporation-funded programs are staffed by full-time attorneys
and paralegals. Others utilize private attorneys in delivering service ...

Within maximum income levels prescribed ... each program sets its own
finaneial eligiblity standards, taking local living costs into aceount.

Individual eligibility is determined primarily by family income, but other
factors affecting a person's ability to pay for legal services are considered, such
as fixed debts and obligations, medical bills, child care expenses, and seasonal
income variations.

Because most programs to not have sufficient resources to meet all the needs
of the eligible population, a program must establish priorities that reflect
community needs and by considering, among other factors, the availability of
other sources of legal assistance.

Therefore, within the general authority of limitations of the Legal Services
Corporation Act, each program has broad authority to determine how it will
conduct its operations.

Although programs provide legal representation and counselling in most civil
matters, some specialize in problems relating to consumer affairs, senior
citizens, administrative benefits, housing, and family law.

Once again not having a striet adherence to either staff lawyers or private
assignments seems to be a successful strategy. The feature to be noted is the
flexibility and emphasis on local responsiveness and autonomy. A recent study by
the Corporation (1980 b) concluded that judicare (similar to New Zealands ecivil
legal aid) was not as successful as services provided by staff lawyers or mixtures of
staff and judicare. They concluded that "clearly, the emphasis on loeal flexibility
... has been a key to the success of this nationwide effort” (p.ii) and urge that
efforts "concentrate on finding and developing creative local delivery systems"

(p.iii).
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8

Proposals for Legal Assistance

in New Zealand

PRINCIPLESAND OBJECTIVES OF LEGAL ASSISTANCE

The main deficiencies of the present government funded legal aid schemes as
demonstrated in the previous diseussion are first the circumsecribed application of
civil legal aid and secondly, the quality of the service provided. The latter is
particularly evident in eriminal legal aid. The ramifications of the former are more
pressing and we concentrate at this stage on broadening the scope of legal aid. We
contend that the potential for improved quality is impliecit in many of our
suggestions.

The first reason for the restricted scope of legal aid is that it does not, except
incidentally, apply to non-court proceedings. The consequent need for aid for legal
advice is taken up by LawHelp and community law services, which given their
l.mited coverage and resources ean claim to serve but a small proportion of the need
for advice and assistance.

Another important reason for civil legal aids limited reach is that, philosophically,
structurally, and adminis tratively, it is but an extension of private practice. This is
manifest in a number of ways - the traditicna! client-lawyer relationship is
maintained; the legal aid client is attended by a lawyer in private praczice; the
lawyer is reimbursed basically on a fee-for-service basis the work done is generally
the same as lawyers do for their private clients and in circumstances where the
legal aid client has no alternative but get involved in litigation - crime and domestic
proceedings. In this connection it is interesting to report the English co mmentary
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on the legal aid injunction that an applicant must show "reasonable grounds for
taking or defending the proceedings or being a party thereto". It is argued this can
discourage a wider use of legal aid. In interpretation, there are two parts to this
test. The first, showing that there is a good case in law or faect, is not argued
with. The second part is whether the hypothetical private client with adequate
means would pursue the litigation. LAG (1980, p.26) argues that this prevents legal
aid being available in cases where injury has been to rephtation or civil rights but
probable compensation is small. In other words it restricts legal aid to "economic”
claims or traditional causes. The Royal Commission on Legal Services (1979, p.140}
believes "the man of adequate means" test is inappropriate, and the decision ought
to take account of factors peculiar to the applicant or his case, thus acknowledging
that the type of problem poor people have may be qualitatively different from those
of people with adequate means, e.g. theneed for a benefit, small though it may be.
The Royal Commission saw this more relevant criterion extending aid to cases
involve d with injury to reputation, status, eivil rights or personal dignity. The y also
saw the change enabling aid to be granted in a case which, if successful, would
benefit a large number of people in similar situations, that is, a test case, e.g. a
consumer, social security or employment case of wide application albeit involving
small claims. New Zealand interpretations of our comparable provision (5.23(1)
Legal Aid Act 1969) and related sections (5.23(2)(e)6),(i1),(i)) do not appear to rely
on such a test, but the implications of the English arguments are equally relevant to
New Zealand.

Over and above these two limiting influences on the application of legal aid, is a
more general proscription, that is, the narrow definition o f need. In both offenders
and civil legal aid, the eritical criterion of need is lack of financial means. We do
not suggest that people who can afford their legal services should receive aid, but
that this emphasis obscures real issues ahout why people do not enjoy the protection
of the law.

The principle upon which our present legal aid schemes were originally based is still
valid today. That the law should provide equal protection for all citizens is
established in the Universal Deeclaration of Human Rights and needs no
justification. To prevent this principle becoming little more than eant and to

ensure it'has the opportunity of being achieved, most commentaries and discussions
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on the provision of legal services translate it into operational terms. The main
objective of a legal assistance programme in New Zealand becomes, therefore, to
ensure that all citizens have equal access to the law. It is necessary to recognize
the two faces of "access". As well as being a procedural focus, it is increasingly
being recognized as a fundamental social right (Cappelletti & Garth, 1978, p.9).

Equal access is not merely a matter of money. The many barriers and inhibitors in
obtaining legal services when required were discussed in chapter 5. DBriefly, social
and cultural factors that affect perceptions of needs and remedies, knowledge,
« - *idence and situational difficulties appear tobe equally prohibitive as well as the
limitations brought about through adherence to a traditional legal field of reference.

No final statement can be made about the extent of legal need in New Zealand, but
eirecumstantial evidence suggests needs do exist. In particular, the response to the
recent community legal services has been substantial, a large proportion of which
has been with regard to services not offered by legal aid. Other factors identified
by research are the different patterns of lawyer use by blue-collar workers and by
managerial and professional peoplg the uneven distribution of law firms,
particularly between north and south Auckland; the lack of knowledge about ecivil

legal aid as reported to Link Consultants.

Where access to the law is not readily available through existing systems, it behoves
government to consider alternative means of providing legal serviees. The
argument about government’s role was developed by the Royal Commission on Legal
Services in Scotland thus (p.9): 'in creating this plethora of rights and cbligations the
government has a moral responsibility to ensure that, where necessary, people can
exercise these rights and are aware of their obligations". The English Royal
Commission (p50) accepted the financial aspects of this as a principle for the
provision of legal services: 'financial assistance out of public funds should be
available for every individual who, without it, would suffer undue financial burden in

properly pursuing or defending his legal rights".

The role of government in New Zealands legal aid system is established to the tune
of anestimated $5.149 million dollars in 1981/82. Given our recent appreciation of
how legal needs and legal services interact, government's role needs reconsidering to
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ensure that public money is spent to greatest advantage in meeting the objectives of

1

legal assistance. The coneclusions of the Scottish Royal Commission (p.11) as problems or grievances. This is where flexibility in the use of available resources

s
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regards overall government participation reflect our own position - that public funds ’ i will be important and could well involve acceptance of new features for legal

should bbe provideéd, that a publicly responsible body administer legal assistance, and
the state not take a particularly prominent role in the actual delivery of legal

services: problems not previously considered appropriate to legal skills or analysis ;
an extension to the type of relationship between the law and the client or the law
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services and the public e.g. group claims, self-help, legal education ; additions to the

providers of legal aid, e.g. trained lay advisers. Can the private legal profession
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Our own work, and the absence of relevant research studies, indicated a need = acco mmodate such changes or indeed is it reasonable to expeet it to when it is fully

for some kind of body to keep contiriuous watch in order to ensure that the . . . . .
State is getting the best possible value for the substantial sums of money it committed to the services it provides now? Experience to date, such as the
spends. Such a body would need to monitor legal service provision as it Y concentration on property and financial business, the way legal aid has developed
develops to meet existing and emerging needs in a changing society. We were . .o ; . .

struck[ljasy thestaticnaturge of legal sg@\%cesas at presengprgcwidedgnd the slow according to traditional practice, the uneconomic nature of some potential legal

response to changing publicneeds. We were also aware of fears that a possible needs, suggests other avenues should be explored. This was recognized by the Lord
risk to the independence of the legal profession might be threatened by

over-supervision, and we were concerned to ensure that this should be - Chancellor's Advisory Committee on Legal Aid in 1977 (1976/77, p84-5) and

prevented. It also seemed to us desirable to look at the way central r i acknowledged by the Council of the English Law Society in its practice note for law
overnment legal funetions were organised to ensure that someone had a proper L . . .

gverview of thg;e delivery of legal sirvices, To ensure that this overviezv vgas ! centres (Law Society Gazette, 31 August 1977): "The Council recognize the great

well informed we also had to consider the advice available to government, and / : 1 importance of a full and adequate range of legal services being available to the

whether it was adequate" (emphasis added). ]
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public. They also recognize that, although the traditional mode of providing such

Overseas aspirations and experiments, both the successes and failures, as well as our &» service has, in the main, been through the work of solicitors in private practice,

experience with and empirical appreciation of legal assistance in New Zealand, U there is now, and may well be for some time to come, a need to supplement the

offer another principle which seems an indispensable ingredient for future legal ’7,; - legal services supplied by traditional methods". The systematic way to approach

assistance in New Zealand, that is, flexibility. We believe that the New Zealand . ' %1&% this is to evaluate legal aid schemes with reference to their objectives, which may

experience is not substantially different from that identified by the Scottish Royal ; ' or may not suggest traditional private practice as the most appropriate vehicle in
: f

the given resource eircumstances.
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Commission. Our schemes have been static in nature and operation. Our strategy
must be flexible for now and for the future, and for different localities, both as

¥

regards the content of legal services and the means of delivering them. ‘This does LEGAL ASSISTANCE FUNDING
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not mean we should not demand a high standard of service from the various V s
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It is necessary to mention the financial constraints on the future provision of legal
) assistance. Nearly all funds for legal aid come from the consolidated account, plus
| the contributions from clients and from the legal profession through reduced rates.

| Funds for community law efforts come from government, local government, the Law

programmes/schemes. W e should have some means of monitoring this. Fexibility
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is a constant benchmark in our following plan.
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Bearing this in mind, and if we wish to progress towards our objective of equal
access, we need more than an extension of legal aid to the outstanding aspects of 1 ! Society, individual lawyers, donations, charities and members of associations. The
current level of government funding in this area is about $5 million gross.
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traditional practice, e.g. advice, and we need more than an extension of the L
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traditional legal services to non-traditional areas through monetary assistance. As , I

well as the essential reactive services of the law, we should encourage it as a ] The Government has made it elear that public funds are limited and that legal aids
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proactive faeility. With the growing awareness that conflict is best served if

identified early, we need to be willing to use the law positively to help prevent
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proportion cannot be increased. The development of schemes dependent in full or
in part on government allocation must be based realistically on the assumption that
this position will ebfain for some considerable time yet.

A major alternative source of funding which has been mooted from time to time and
whieh is currently beirg reconsidered ig interest earned on solicitors' trust
aceounts. The New Zealand Law Scciety is e keen advocate of this. The issues o
be considered are briefly summarized here. It should be noted as background that
these accounts atfract no interest at present and that accountants, real estuate
agents, motor vehicle dealers, stock brokers and auctioneers all oporate trust
accounts along similar lines.

First, it is technically feasible to calculate and make payments today but it is
questioned whether it is cost effective for small amounts. This depends on how the
interest is eventually used. In England and Scotland interest is calculated and paid
to the client for amounts over $500 which are in trust for at least two months. In
other cases, interest maybe paidon an aggregate account, the interest going to the
solicitor, or no interest paid at all. In Australia interest is paid on 60% of the
lowest daily balance, thus eliminating the guestion of the feasibility of payment for
small amounts, and is paid into a fund for legal aid and other legal services.

Thie New Zealand Law Society suggests that 66.7% of the lowest aggregate balance
of all solicitors non-interest bearing accounts could be paid interest at the rate of
6% on a monthly basis. If the aggregate figure was, say, $150m then the interest
payable would be $6m. It is still unclear, what effect a sum of that nature would

have on the banking system and consequently on the economy as it passed on its
costs.

If paying interest is a viable proposition, the critical question is to whom should the
interest be paid. The two main options are to the individual elients or to a public
fund to finance schemes associated with the legal system.

The former is compelling in principle, but it is debatable whether it is practicable
techniecally and in cost terms, witness England and Secotland, though an Australian
source considers it is (Commonweslth Legal Aid Commission, 1981b, p.35). It ean
be argued that the benefit to the community as a whole of the latter option
outweights the former. The usual response to this is that, if it is for the public
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good, it should be paid through the public purse and not subsidized by one sector of
the community. It is also necessary to recognize that the trust fund may not
remain as substantial in the future as it now is, either because solicitors will invest
clients' money where benefit does accrue to the client or because any future
deregulation in the banking system may offer more scope for solicitors and their
clients' money.

If interest from these accounts is available for legal services, to what purposes
should theybe put and who should administer them? The New Zealand Law Society
suggests money from this source be used to fund eivil and offenders legal aid, the
duty solicitor scheme, neighbourhood law offices, legal education and the Solicitors'
Fidelity Guarantee Fund. Without commenting on the merit of these propositions;
we add community legal activities such as law related education and legal
information to the list of possibilities. 'In deciding what priority shouldbe given any
of these categories, it may assist to highlight those that have direct as opposed to
indirect benefits for the general public. In this context we are particularly
conicerned with funding of an extended legal assistance plan which we elaim is
obviously of direet benefit to the public. The countering arguments are that an
expanded legal aid scheme benefits solicitors pockets as well as clients affairs; that
one section of the public is paving unfairly for another section and that if there is
real need in one area then it shouldbe paid from the general publiec purse. Funding
of the other categories would assist the general publie in a more indirect manner.

Tihe Law Society submits that the funds for these purposes should be administered
through their proposed Law Foundation. In the event, we argue that the Iegal
assistanee portion of this fund should be granted to the Legal Services Commission
(which we propose in detail shortly) to allocate acecording to their overall strategy
and pricrities.

Finally we note overseas developments as regards use of interest on solicitors' trust
accounts. The legal aid programmes of most Austraiian states receive income from
this source. It accounts for 15% of Australia’s total legal aid income and there isa
strong lobby for interest to be paid on daily balances rather than on 60% of the
lowest daily balance as it now is (Commonwealth Legal Aid Commission, 1981,
pp46-47). Canada has a similar seheme.
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The Royal Czmmission on Legal Services in Seotland recommended that interest
from eclients' funds should wherever possible be paid to the clients. Where this is
not possible, the interest funds shouldbe used for publi e purposes, but legal aid was
notone of their examples. Theysaw the fundas contributing to preparation of text
books, the establishment of a computerized law reirieval system, the provision of
scholarships, the support of socio-legal research (1980, p.346).

The English Royal Commission on Legal Services did not agree with the proposal
that interest should be used for public purposes. If separate interest cannot be
computed, the aggregate interest should be paid to solicitors to offset their
outgoings on behalf of clients (1979, p.3255-6).

Very briefly we summarize other sources of legal aid funding considered by the
Australian Conference on Legal Aid Funding (Commonwealth Legal Aid Commissiori,
1981 b). 1Legal aid clients' contributions, payments of costs if successful, and
charges on property are familiar to New Zealand. It was suggested that charges
could be extended to property not involved in the proceedings. Taxation offered a
few possibilities : tax deduction for donors to 1egal centres ; income received from
legal aidbe exempt from tax so that the proportion of fees payable could be reduced
below present level free and voluntary work by lawyers be treated as a donation and
as such be tax deductible. Another proposal was that a fee be charged on all writs
or other processes filed in court. It was noted the costs would fall only on those
involved in litigation and would only serve to make litigation more expensive.

SE TTING PRIORITIES

Whatever the future funding situation is, it will always be stringent and
consequently it will be necessary first to consciously evaluate and set priorities of

needs and secondly to pursue cost-gffective ways of spreading resources around
these priorities.

Susan Armstrong (1980, p.199) Direcior of the South Australia Legal Services
Commission, discusses the need for priorities :
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The unfortunat e consequence of this is that, where funds are limited, legal aid
must make difficult decisions on priorities in the allocation of resources. The
guestion of whether legal services shouldbe provided in any specifie case should
depend not just on whether the applicant is disadvantaged and deserves
assistance, but also on whether or not legal services are an appropriate means
of achieving the end sought, whether or not some alternative approach might
not be as effective, and whether or not the money needed to fund any particular
case might not be more efficiently used for some entirely different purpose.
These are not pleasant decisions for legal aid to make.

That Commission's priorities are e:gzessed in terms of problems that will not be

granted aid except in special circumstances:

1) Proceedings for divoree, unless the applicant would be unable to obtain a
divorce by any other means within a reasonable time, or unless
eireumstances exist which, in the opinion of the Direetor, render it
imperative that the marriage be dissolved and the applicant is in a
position o f special hardship.

@) Applications for or disputes over custody and access (other than
emergency situations or applications by children) unless a genuine
attempt to settle the matter by agreement has failed.

(3) Traffic Offences, unless there is a real risk of imprisonment or unless
the applicant is in particular need of his or her licence and there is a real
risk that a periodof disqualification may be imposed.

4) Conveyaneing or simple probate matters.

(5) Complaints against lawyers. These will initially be referred to the Law
Society of South Australia for investigation. Assistance may be granted
where the available evidence justifies the institution of legal proceedings.

6) Matters in respect of which ‘adequate assistance can be obtained
elsewhere. ‘These include maintenance (Department for Community
Welfare), simple consumer complaints (Consumer Affairs Branch,
Department of Public and Consumer Affairs), and wills (Public Trustee).

(Annual Report, 1978-79, p.10).

The Legal Action Group (LAG) in their response to the Report of English Royal
Commission on Legal Services list what they consider to be 'essential legal services"
(1980, p.30-31):

(1) the regulation of disputes about the occupation of residential
acco mmodation;

(2) the settlement of disputes about custody or care of children;

(3) the compensation of those suffering bodily injury;

(4) theprotection of persons in fear of attack or assault
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(5) protection against dismissal or exclusion from employment or occupation;
(6) thedefenceof persons accusedof ary erime punishable by imprisonment;

(7) protection against wrongful imprisonment.

Stating the specifie priorities for legal assistance in New Zealand is a task for our
proposed Legal Services Commission with the benefit of a total legal aid strategy.
Speaking generally, however, priorities should revolve around matters of liberty,
livelihood, shelter, and custody of family. One comment that mustbe made is that,
in aceordance with our view that legal assistance sechemes must be responsive to the
changing needs in the community, the Legal Services Commission should be prepared
to modify priorities as circumstances and resources change in order to pursue the
major objective of promoting access to legal services.

A LEGAL SERVICES COMMISSION

It is evident from what we have saidso far that we favour a planned and integrated
legal assistance system with in-built adaptability. ‘This is particularly so where
publie funds are involved, though we do not see why privately funded schemes should
not be consciously directed towards gaps in coverage and they should certainly be
integrated as far as standards of service are concerned. At the moment all
government funded schemes operate independently of each other and there is no
conscious adherence to an ultimate objective. An integrated system as we envisage
it does not prevent the flexibility necessary in providing services appropriate to
local needs. In fact webelieve it enhances the objective of flexibility.

We propose that there be an independent body, which we call the Legal Services
Commission in the meantime, whose role would be to exercise strategic
responsibility for the oversight and development of legal assistance services and for
the funding of publicly-funded legal services. We see the Commission's functions as:

- to promote equal access to legal services.
- to oversee the development and eo-ordination o f legal assistance.

- to administer publicly funded legal aid including the distribution of public
funds.
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- to research and evaluate the needs for legal services in the community
and the most effective ways of meeting those needs.

- to advise government on reforms relevant to the above funetions.

These are general functions, more specific examples will be mentioned as they oceur
in the following discussion. We wouldlike to reinforce here that, as well as being
directly responsible for government funded schemes, we see the Commission also
having responsibilities in overseeing the proper constitution of co rﬁmunity law
services, in advising such initiatives and-in eco-ordinating other activities related to
improving access to the law.

Lack of independence has not been a major concern of the "official' legal aid
schemes. Balance has no doubt been provided through the partnership between
government and the legal profession. This partnership has been mainly
administrative on the government's part and professional on the lawyers' and has not
concerned itself particularly with the overall objective of improving access to legal
services. The lack of structural independence, although not particularly
stimulating, has not wrought any harm to date. However, we argue that the
extended funetions of the Commission demand independence.

Up till now the main legal aid funding has been in the hands of a government
department. 'This and the limited functicns of legal aid have not posed any
problems as all schemes are discrete and nationally available. Likely future
developments, however, should be independent of political pressure and therefore
not be seated in a government department. For example, if certain strategies are
appropriate for only some areas or if local or regional schemes are competing for
funds, these should be allocated according to established priorities and not be open
to political pressure. One of the stronger arguments against a publie defender
scheme is that it lacks the independence necessary for a judicial system, i.e. a
person is both prosecuted and defended by the state. The Commission, as proposed,
could be responsible for employing public defenders and so structurally they would
be independent of government. Other activities which the Commission might
promote could also be in conflict with a departments functions e.g. emphasis on
social welfare law may involve actions against government departments, alternative
approaches to the law such as test cases, promotion or opposition of law reform

initiatives.
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Nor is administration in the hands of the Law Society or a Law Society appointed
body sufficiently independent. It is not inconceivable that the Law Societys
function to protect the interest of the legal profession could ecome into confliet with
its functions to proteect the interest of the public in relation to legal matters. This
possible conflict is particularly relevant at this time when new and alternative
means of providing legal assistance which diverge from traditional practice are
being mooted and experimented with. This conflict has been evident in England
(LAG, 1980, p.l0) and Australia (Disney, 1975, p.193) and there have been
suggestions of it in New Zealand in respeect to the question of who shall direct what
work a neighbourhood law o ffice shall or shall not do.

Our surveys lead us to conclude that a major weakness of the current legal aid
schemes is that they are, in effect, but a small extension to the existing services
provided by private practice. 'This is an essential service but we would also like to
explore alternative and cheaper methods of delivery in non-traditional areas and to
encourage prevention or diversion away from strietly legal remedies if equally
successful and cheaper. It is, we believe, an unreasonable and unrealistic
expectation for the Law Society to energetically pursue these alternatives which
may run counter to the interest or desires of its members, especially as the Law
Society has made it clear that some members do not welcome the advent of
neighbourhood law offices. We do not believe the legal profession need feel
threatened by these developments. If legal assistance is administered by a body
with an overview plan, according to set objectives and priorities, there will be no
interest in duplicating or substituting work done satisfactorily by the profession.
Limited resources and the dedication required for community alternatives will
ensure that the bulk of the effort goes to areas of unmet need, as already
demonstrated by the Grey Lynn Neighbourhood Law Office and the V\el]ingtoﬁ
Community Law Centre. It is now accepted in England that community law
centres, rather than competing with private practice, actually generate work for it
(Report of the Lord Chancellor's Advisory Committee on Legal Aid, 1978/79, p.80
and 1979/8, p.102; Royal Commission on .Legal Services, 1979, p.79). What hss
become termed the "mixed delivery" system, i.e. using private, salaried and
community sourees of legal services, has proved very successful in some U.S.
schemes and in Ausfralia and this is what we envisage for New Zgaland. A mixed

=

i

)

- 1

o

| eviemacn
1

sy ¥
e

] ey

e

PRarrc

P =

RIS AR

%
.
Al

ERESu |

P
W

B a2 ]

LR

et e e AR 8 A TSN

eoTemmi . o

e

i
¥

3

Pt o,

=]

]

s

e
1

perCrereng ¥

T

R
g, |

[pEmm—

2

ey
s —

e i

158.

system is advocated by the Lord Chancellor's Advisory Committee on Legal Aid
(1965/77, p85) and a recent Australian Commonwealth Legal Aid Commission
Conference on providing and funding legal aid concluded (1981, p.13)

The concept of a "delivery mix" in Australian legal aid was endorsed by the
Conference participants. Impticit in this endorsement, was that each type of
delivery has a role to play in legal aid in Australia. However, the Conference
did not deal with the more difficult question of what is the optimum rpix.
There was consensus hy the participants at the Conference that the private
profession, salaried lawyers and voluntary legal aid agencies all had a part to
play in providing legal services to poor Australians.
Loecal bodies have not been involved in the provision of 'bfficial” legal aid in New
Zealand, but some have been active in general advice services through C ABx and in
specific legal advice through LABx. Auckland City Council has also been a
consistent and generous contributor to the Grey Lynn Neighbourhood Law Office.
There are probably other examples of which we are not aware. Although local
initiatives should be encouraged, we do not see local bodies having a eentral role in
the funding or administration of traditional legal assistance in the near future.
There is no history of this in New Zealand and being a small country, a central body
is considered better equipped for ensuring an integrated system. We note the
difficulties in Britian through local body funding of community law services, which
on several occassions has been revoked because of conflict of interest: the law
service with its emphasis on welfare law being involved in cases contrary to the
interest of the local council. This is less likely to happen in New Zealand as local
bodies are not involved in social services to the same extent (though they are
becoming more so), but the analogy can be drawn with government department

funding and administration.

An independent body seems the best strategy for pursuing the goal of equal access
to the law. As chapter 7 discussed, this concept of an independent co mmission has
been adopted or recommended in one form or another in a number of jurisdictions -
Australia, some Canadian States, U.S.A, Scotland.

THE CONSTITUTION OF A LEGAL SERVICES COMMISSION

We present here, for the purposes of diseussion, some suggestions as to how alegal
services commission might be constituted in New Zealand.



159.

If the Commission is to have the ability to achieve what we propose, it would need
tobe an independent agency created by statute with real executive powers snd not
just advisory ones. The membership should be a mixture of lay, legal and
government appointments, with the lay contingent being in the majority. The
functions of the Commission would be stipulated in its Act, along the lines set out
previously, though some of its more specific functions would probably need to be
expressly provided for, e.g. power to approve the constitutions of community law
services, responsibility to promote public awareness of and competence in the law.
The present functions of the Legal Aid Board would be transferred to the
Commission. Explicit reference to prineiples in the Act would probably ease its
operation e.g. to promote equal access to the law, to maintain the independence of
the legal profession. Governments annual legal aid appropriation should be given to
the Commission to allocate to various legal aid and assistance activities.
Government's contribution should remain at least at its current level, as we
maintain legal assistance is primarily a responsibility of the state. The Commission
should investigate and advise government on alternative sources of legal aid
income. The Commission should be accountable to parliament by means of annual
report and also through self-evaluation and evaluation of its funded activities in
terms of its objectives and functions. The Commission should also be subject to
audit under the provisions of the Public Finance Act 1977. The Commission would
require minimal permanent administrative staff - a director, a research/evaluation
assistant and elerical support. Whether the bulk of administering current legal aid
progra mmes would continue to be handled by court staff is a matter for discussion,
but it seems a sensible solution. If public defender offices are ever instituted it
might be appropriate for them to undertake the administrative functions relating to
criminal legal aid. Whatever the eventual support systems, we do not expect that
any significant increase in resources will be needed.

Finding the most appropriate and most effeetive system for delivering legal
assistance is a large concern of most countries today. Witness to this are the two
Royal Commissions on Legal Services in England and iﬁ Scotland, to which we refer
often; the conferences and research emanating from the Australian Commonwealth
Legal Aid Commission (Hanks, P, Evaluating the Effectiveness of Legal Aid
Programs: A Discussion of Lsues, Options and Problems, 1980; Chamberlain, E.R,
Legal Services for Low Income Persons in the United States and Britain: Trends for
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Consideration in Australia, 1981; Accountability Through Self-Evaluation, 1981;

Report of Providing and Funding Legal Aid Conference, 1981); the considerable

research sponsored by the American Legal Services Corporation.

An example of the last is The Delivery Systems Study, (1980). Because of the
similarity between 'pure judicare" and New Zealand's civil legal aid, the study and

conclusions are summarized here.

The Legal Services Corporation funded 38 demonstrfation projects to test a
variety of approaches to the delivery of legal services to the poor. The
demonsfrations -- all of which utilized attorneys in private practice -- included
three types of judicare (pure judicare, judicare with a staff attorney cqmponent
and judicare as a supplement to a staff attorney program) as well as five other
delivery models: contracts with'law firms as supplements. to the staff attorney
program, prepaid legal insurance, organized pro bono projects, l_egal chmps and
voucher. A sample of existing staff attorney programs was'mclugied in tpe
study to provide a standard of performance on cost, c]ll'ent sat1§fact10n,. quality
of service and impaet on a broader client population against which the
alternatives and supplements were measured. The study concluded that_ a
model was viable for consideration for local use if the model demonstrated its
feasibility1 and if all or most of the projects did as we_ll or better tha'n the
staff attorney programs on the four performance measures in the study. (p.i).

None of the alternative or supplemental models tested exceeded .the standard
set by the staff attorney model. Of the eight private bar models. in the study,
three met all of the tests to be judged viable for use by Corpora_txon gx.-antees.
The models were: judicare with a staff component, contracts w1_th private law
firms as supplements to staff sttorney programs, and orgamzed pro bono
projects. Two models, pure judicare* and prepaid, were judged not to be
viable delivery models. The judicare supplement to a staff attorx}ey program
failed the impact standard, but could be a viable delivery model in sﬂpatlons
where the parent staff attorney organization would do t_he; necessary impact
work. The two remaining models =- voucher and legal clinic -~ were not f_ully
tested for different reasons. Neiither model met the feasibility criteria.
Because the voucher model operated only briefly, it could notbe tested on the
performance criteria. The performance of the legal clinies was mgasured;
however, because only two clinies were funded an_d_they operated in very
different ways, no conclusions were drawn about the elinie model.

1 The feasibility criteria were: the capability of the model to operate .in
compliance with the Legal Services Corporation Act anc] regulations, a{xd its
ability to address the legal services needs of eligible clients and to gain the

support of the local legal community.

2 pure judicare failed in that it did not meet the impact ecriteria. .Also
demonstration projects that paid "usual and customary fees" had notably higher

costs.
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While this policy analysis addresses the broad question of viability of the
delivery models tested, it does not address the question of whieh approach to
service delivery is most appropriate for a particular community situation. The
answer to that question depends on local e¢ircumstances. Further analysis of
the study dats, now underway, will provide information to assist in loecal

program development. (p.ii).
Given what we know of New Zealands situation and overseas experiences and
bearing in mind our principles for the delivery of legal assistance, the next seetions
discuss some:likely responses t\o the inadequacies of the present eivil and offenders
legal aid schemes and the duty solicitor scheme. One further point, if a Legal
Services Commission or similar body is not instituted in the near future, we believe
the essence of most proposals could be put into effeet, though an independent body
with clearly defined functions would certainly assist the task of widening the reach

of the law to New Zealanders.

CIVIL LEGAL ASSSTANCE

The two major weaknesses in civil legal aid as it now operates are, first, the
domination of domestic proceedings cases and the implications of this for the scope
of the scheme, and secondly, the absence of aid for advice.

In 1980/81 92% of civil legal aid ecosts were spent on domestie proceedings cases,
yet in most of these cases, matters wére not iil dispute between the parties. Why

then are expensiv e court proceedings or appearénces involved?

We see one of major and first tasks of the Commission being to rationalize this
situation so that court proceedings are unnecessary thus freeing legal aid money for
redeployment. However this supply of aid should not be cut off without
alterniatives being provided. The Commissioh §hould investigate the real role the
Department of Socidl Welfare has in court proceedings ahd hence legeal aid. There
are indications that Social Welfare's liable pareht scheme may well be having the
desired effect and this should be properly evaluated as its impact becomes
discernible, and avenues for continuing the trend shouldbe followed up.
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Another option particularly endorsed in South Australia in the analogous situation of
divorce (Report of the Legal Services Commission, 1978-1879, p.12), is, if court
proceedings cannot be avoided, and no dispute exists, to teach people to present
their own cease to the court without recourse to expensive legal representation.

That Commission econduets classes to that end. The impact that the new family
legislation and family courts may have on yreventing court proceedings and
consequently legal aid is another area to be watched. The Lord Chancellor's
Advisory Committee on Legal Aid reported that results of experimental divorce
conciliation schemes in Britain are encouraging as regards the effect of conciliation

on legal aid savings (1979/80, p99, para. 6 4).

Legal Aid for Divorce

Legal aid for divorce should be discussed in this context. As the surveys
demonstrated, there is quite a calling for aid to be extended to divorce. We
discount the arguments that legal aid may act as an encouragement to divorce as
being socially unrealistic and as an abuse of the purpose of legal aid. Why should
the poor face this discouragement but not the rich? Prior to the Matrimonial
Proceedings Act 1963, legal aid in forma pauperis was explicitly available for
divorce proceedings (s.53 Divorce and Matrimonial Causes Act 1928). A most
compelling reason advanced as to why divorce proceedings should attract legal aid is
that court proceedings are inevitable, that the individusl cannot pursue a divorce
without going to court. Despite this very strong contention, the same comments
apply to divorce as were made in connection with domestic proceedings. Given
limited legal aid funds available, a more effective approach, in the long run, is to
divert uncontested divorces away from the court system. The joint application for
dissolution of mavriage in the new Family Proceedings Act 1980 is a move in this
direction, though a formal court hearing is stil required. We note that in England
in some circumstances an undefended divorce may proceedon an affidavit from the
petitioner without either party or their lawyer attending court. In theshort term,
rather than extend precious legal aid funds to divorce, we recommend that the
Commission be responsible for investigating alternative methods of aid. Once again
the South Australia Legal Services Commission provides the example with their
do-it-yourself divorce classes (Report of the Legal Services Commission, 1978-79,

p.12; Armstrong, 5, 1980a, p.203).
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Within the priorities of subject matter set for civil legal aid by the Commission, we
believe civil legal aidshould remain basically as we now know it but we do suggest
some finanecial, legal and administrative improvements. This will probably mean
tha t eivil legal aid still operates as an extension to private practice. Basically we
think it is unrealistic to expect civil legal aid to overcome the limitations of private
practice and that this matter should be tackled by alternative means of legal
assistance. If a complaint finds its way to a lawyer, this orthodoxy could be
partially overcome by & non-economic interpretation of the "reasonableness"
provisions. Particularly in respect of section 232)(e)i) Legal Aid Act, which says
aid may be refused if the nature of the proceedings and the applicant's interest in
them (finaneially or otherwise) does not justify the likely cost, do we urge that the
circumstances and resources of the applicant and not the normal litigant with means
be the prime consideration. There will be oceasions when a person requires full
professional legal services to pursue a claim which is uneconomiec albeit important
to the individual. To keep this in perspective, we note that only 6 % of refusals are

on the grounds of unreasonableness or because the prospects of sucecess or likely cost
donot justify aid.

Finaneial Eligibility

As to finaneial eligibility we consider it important, in order that everyone, and not
just the pooriand the rich, have access to the law, that the eroded financial criteria
be restored t{glo include people of moderate means and that these be indexed to keep
up with inﬂaﬁ:ion. The income allowances have been indexed, but the same should
apply to all capital allowances and to the disposable income and capital limits.
Indeed we favour much extended, if not open, upper limits with increased
contributions being required as disposable income increases.

Both the English and Seottish Royal Commissions on Legal Services reached similar
conelusions (1979, pp.120-128; 1980, Pp93-96) that there be no upper eligibility limit
of disposable income and that there be a sliding scale of contributions (Seotlands
scale rises more sharply than Englands). They gave two main arguments for this.

First, to restore aid to those of moderate means. The second is the demonstrable
unfairness in the actual costsof litigation between the persons who falls just within
the eligibility limits and the one who just misses. In England's case the
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recommended contribution scale ranges from 10% to 25% of the excess disposable
income over the recommended 3,000 pound free limit. ‘They argue that evidence
shows that anything more than 25% gives rise to hardship. Scotland's recommended
scale seems more realistic with contributions ranging from none to 100% of
disposable income over and above the 1,700 pounds free limit. In effect those with
higher incomes could well be required to contribute the actual costs of litigation.

These two Commissions also discussed the difficulties associated with the
assessment of capital, capital econtributions and the criticism that thrifty applicants
are deprived of their life savings. To remedy this the English recommended once
againno upper limit and a sliding scale of contributions. They concluded from their
survey that most disposable capital is actually savings.
reco mmended scale ranged from 10% to 25% of disposable income and they noted
that the effect would be for all those with a substantial fund of capital, other than

Once again the

in exceptional cases, to bear the whole of any legal costs for which they might

become liable.

The Scottish recommended on the basis that assessment of capital can be extremely
difficult to do quickly and accurately, that no account be taken of capital in
assessing eligibility for eivil legal aid or in computing the contribution payable.
They assumed that capital holdings wouldbe reflected in income.

The Profession’s Role

As we wish to keep the costs of adminstering legal aid to the minimum, so that
maximtm funds can be devoted to actual legal service, we wish to see tha legal
profession continuing its contribution to the scheme in the form of 15% reduction of
fees and by partieipating in distriet legal aid committees. Continuing the trend for
public acgountability we suggest greater lay participation in these committees,
Professional legal advice is obviously required in assessing the legal merits of an
application, but lay contribution could help in broadening the definition of
"reasonable grounds" and the type of problem that could benefit from legal aid. As
to the 15% deduction, we note that if this did not apply, civil legal aid would have
cost government ano ther $567,000 in 1980/81.
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Aid for Advice

It is our contention that any funds diverted from domestic proceedings legal aid
should be used to provide legal aid for advice and other forms of legal assistance.

If equal access to legal services is to be achieved this is an area needing urgent
attention. Court procesdings arebutone aépee t of legal services, and an expensive
one in terms of finances, relationships, emotions and goodwill. It is foolish of us to
encourage this in as far as we do not assist the preceding and potentially more
constructive services of information and advice. The need for aid for advice is
endorsed by the Link respondents and by the Legal Aid Board. The reason legal aid
has not been extended to advice in the past is the expense. In our view it is

imperative that funds be found for this service.

Aid for legal advice was first provided for in England by the Legal Aid and Advice
Act 1949 and improved upon in the Legal Advice and Assistance Act 1972 which
introduced the "green form" scheme. It operates in eivil and eriminal matters.
New Zealand could well ecntemplate adapting this sort of scheme for occasions
when specialist lawyer advice is required. The Royal Commission on Legal Services
(1979, p.105) describes the scheme:

The Green Form Scheme

11.2 This scheme, which is administered by the Law Society, provides the
quickest and simplest means of obtaining legal aid for limited purposes. The
scheme covers legal advice and assistance of a solicitor (and of counsel if
needed) in writing letters and negotiating on a client's behalf, or in preparing
legal documents such as contracts, will or transfers of property. The scheme
does not at present provide for representation in court or before a tribunal;
however the Legal Aid Act 1979 empowers the Lord Chancellor to prescribe
types of proceedings in respect of which representation may be provided under
the green form schemel.

11.3 To obtain assistance under the green form scheme, the applicant goes
direct to a solicitor. He provides details of his means, from which the solicitor
himself determines whether the applicant comes within the financial limits of
the scheme and, if so, whether any contrbution is required from him.

1 ;1980 Regulations extended this to civil proceedings in magistrates' eourts for
whiech legal aid was already available.
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11.4 When a solicitor has assessed his eclient as eligible for legal advice and
assistance subject to a given maximum eontribution, he presents his bill to the
client in the normal way unless the amount exceeds the clients maximum
contribution. When this oceurs the solicitor bills the elient for his maximum
contribution and elaims the balance from the Law Societyl legal aid area
committee on the green form from which the scheme takes its name. When
the maximum contibution is small, many solicitors forgo it.

11.5 Conftrary to popular belief, there is no limit to the amount of work which
a solicitor may do under the green form scheme. It is, however, necessary for
him to obtain authority from the legal aid area office before incurring costs in
excess of 45 pounds® in mafrimonial cases when these include the work
necessary to file a divorce petition and 25 pounds in other cases.

In 1979/80 438,519 bills were paid under this scheme with a net cost of 11,862,411
pounds.

Compared with this there were 140,450 civil legal aid bills and a net cost to the
scheme of 25,334,685 pounds. The average cost of a legal advice and assistance
case in 1979/80 was 27 pounds compared with 354 pounds for a matrimonial
&oceedings casedon legal aid and 85 pounds for a magistrates' court civil legal aid
case (Law Societys Legal Aid Report, 1979-80). If similar proportions of cases and
costs prevailed in New Zealand, the money we hope to save from domestic
proceedings legal aid should cover the cost of aid for legal advice if it was available.

The Royal Commission on Legal Services (1980, p.106) reported that in 1977/78
some 26% of legal advice and assistance cases took steps to apply for legal aid to
cover representation in court proceedings. Since then, 198 0 regulations have come
into effect which extend this assistance to representation in civil proceedings in the
magistrates' courts. The English experience demonstrates that court proceedings
are by no means the only legal service requiring the support of legal assistance or

aid.

The administrative simplieity, flexibility and cheapness of this scheme is its great
asset, though the English Law Society warns that this is only appropriate for
relatively cheap proceedings (Legal Aid Annual Reports, 1978/79, p.10). We think
we should consider adapting this scheme to the New Zealand context, with cverall
supervision and funding in the hands of the Legal Services Commission and local

2 ecreased to 55 pounds on 1 August 1979, As far as we are aware there have
been no further increases to this nor to the 25 pounds limit.
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administration with the district legal aid committees. How such a scheme would
coexist or conflict with the Law Societys LawHelp scheme would need to be
considered. We note that the Royal Commission on Legal Services (p.134 ff)
recommends reorganizing their legal advice and assistance and legal aid in ecivil
proceedings into one scheme with three stages : initial half-hour provided free by
the lawyer; four hours of advice and assistance provided on the authority of the
solicitor; légal aid to cover representation.

The English Lord Chancellor's Advisory Committee on Legal Aid and the English
Law Scciety are both concerned about the lack of use of legal adviee and assistance
beyond family and matrimonial econcerns. (Legal Aid Annual Reports, 1977/78,
p83, para 14; 1978/79, p.10, para 36; 1979/80, p.6, para 11). This echoes our own
misgivings about the lack of breadth of civil legal aid in New Zealand though more
exaggerated in our case, and confirms our believe that we must attack this matter
of legal advice from a number o f angles in order to extend aidbeyond problems that
traditionally find their way to a lawyer.

Other Strategies for Access to the Law in Civii Matters

We do not wish to develop the idea here, but we see one of the Commissions
functions being to help establsh and develop proper education and information
systems about peoples' rights and obligations in law. This edueation should cover
theoretical and practical aspects of law &nd could range from activities in school
curricula to information leaflets to readily intelligible legislation to specific action
programmes in areas of special need.

One reason for problems not reaching lawyers is their uneconomie nature - it is not
worth buying expensive legal time to recover relatively small amounts or for claims
not involving money, albeit important to the wellbeing of the aggrieved. Nine
small claims tribunals have been established in New Zealand to redress this
imbalance and have proved successful. It is important that the limit of elaims in
these tribunals be kept up with increasing costs, so that the effectiveness cof this
relatively cheap source of justice not be lessened. The exclusion of legal
representation has been an important aspect of their cheapness and we believe their
success. The concept and role of lay advisers crops up now and again in our
proposals, and a general discussion about their advantages and disadvantages is given
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later. Although small claims tribunals represent no direct savings in civil legal aid
expenditure we believe they are an important mechanism for bringing the benefits
of the law to the people and we endorse the policy that they be introduced wherever
needed in New Zealand as funds permit. They present an alternative to legal aid
that has positive benefits to the individuals who use them and enables legal aid funds
to be directed towards more substantial matters in terms of both law and eost. It is

also important that the application fee remain within the reach of all people.

Another soncept that the Department has been investigating and promoting recently
is the "neighbourhood dispute resolution scheme". A departmental monograph (no.4,
n.d, p.i) summarizes some United States schemes and describes the concept which is

philosophically distinet from small claims tribunals:

The essence of the idea of neighbourhood dispute resolution is to bring parties
together in a neutral place within the neighbourhood, in the presence of an
impartial but econcerned person, whose task it is to help them look behind the
immediate incident to its root causes. The parties are then encouraged to
attempt to resolve the issue between them in a way th.atc is meaningful and
provides an environment that should minimise a repetition of the form of
behaviour that gave rise to the incident.

The weight of the eriminal justice system, so it is argued,. is an inappropriate
and expensive mechanism for dealing with a number of.suuatlons that now,
really by default, fall within its purview. The alternafuve schemes, some of
which are outlined in this paper, present an opportunity to those.wl]o are
involved to speak out fully about the whole situation gnd to play a OSI.gmﬁce.ant
part in shaping the resolution of their own problem. This contras.ts y1v1d1y with
the limited, possibly humiliating and often passive r-ole gf the vietim, and the
negative situation of the offender, in the normal eriminal justice process.

A notable feature of the schemes operating in the United States is that thfelr
structure and style of operation is determined by the nature qf the{ community
in which they funetion. It is said that no two schemes are identical. ’I‘hgre
seems to be real advantage in utilising community resources and.allov-vx.ng
institutions to be sufficiently adaptive to ensure that the community identifies

with them andgives themits support.

The Minister of Justice and the Departfnent have been encouraging the development
of such centres but unfortunately eannot commit funds to them at this time. We
are pleased to report that a group in W ellington is planning to set up a mediation

centre in central Wellington.
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. . - <. Rees, 1980). We cannot i i -
We would also like to encourage the use of the many resources and agencies within ] i k’it for ¢ ) glve an unequivocal assessment of this in New Zealand and
L n safer to procee i i
the community, such as those commented on in chapter 5, which offer help and have ,: 'f ' br .on the basis that if lawyers were not present, the criminal
o Y courts wouldbe open to inappropriate and unjust actions and deecisions, However as

the potential for preventing problems becoming legal ones. J { )
the surveys showed there is ample room for improvement in the advice and service

' . given by offenders legal aid 2
We donot see small claims tribunals, disput e resolution schemes and general advice 7 el eid lawyers

services coming under the direct administration or surveillance of the Legal I Availsbility of o ffenders |
) .. j | allability of o ffender i
Services Commission. It should however take all these into account in its . C oy of def dyt o ds egal aid does not seem tobe a problem. Even though 51 %
i elendants arge i i i :
integrated legal access plan and in setting its priorities. Promoting these I ' With an imprisonable offence in the survey were not

ff a represented, there are no suggestions that they wanted or would have benefited
i from legal representation for they are qualitatively a less serious group of
offenders. They were charged with fewer and less serious offences, had fewer
court appearances,  If they pleaded not guilty (which they did less often) they were
dismissed more and they received custodial and supervisory penalties less often.
17% of those whose applied for offenders legal aid were refused. There is no
. suggestion from the Link survey or elsewhere that there is a general unawareness of
‘if 7 the availability of offenders legal aid. Judges seem to prefer defendants to be
Community Toga services are another important option that has emerged recently i e Aot 1854 skt e e 1 16 54 Gii
New Zealand. Cnme of the Commission’s impoftant functions as we see it would be A Department of Justice pamphlet about o ffend s ques-tl(-m . iteP"eS‘j‘"tatlon*
to supervise the estalishment of and give advice to such law services. Funding of & ' dsix Pacifiel is tri T et inavatiabte in et
i to. ' - . : | and six 1c languages at distriet courts,
such services would be a matter for the Commission to decide according to its ’

alternatives by financial or other support should be within the Co mmissio n's power if

it thought it appropriate. ];

pr——

In contrast to this, we think the Commission should be more actively involved in
assessing, in the light of its total approach, the relative merits of schemes
specifically designed to combat access problems. We have in mind here such

[ ity
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schemes as legal insurance, group and pre-paid legal schemes, contingency fees ete. {

T,

LS

overall strategy. This isan important and topical development in New Zealand and j As to the availability of th dut
.. . . P vallability o e du iei " :

a later section is devoted to the discussion of the proper administration of such L Por most courts wh 5; y solicitor, we can say that the scheme operates in
Loy rtsw . . .

services. T i - .en needed. However we cannot comment on which defendants use it
; and in what cireumstances. The recent respecifieation of duty solicitor duties is

expected to curb services t
CRIMINAL LEGAL ASSISTANCE E T mest

The quality of the services provided through offenders legal aid or the duty solicitor

Criminal proceedings are high on our list of legal assistance priorities if an ; ? are often subject t "
: s . . - . ) i 1 subject to eriticism and it j i ; : .
imprisonable offence is involved. ‘The principles of liberty and innocence until ! ] are and the Legal Sous - nd it is towards improving this that oup suggestions

. iy € Legal Services Co ission! ; :
proven guilty are important ones to be maintained, even if at some cost. There is ] i to the princio] B behind 1 Mmission’s efforts must be directed. W ith reference
. . .. . - s . . , o rinciples behind legal aid, it is i
an assumption behind criminal legal aid that legal representation is useful in . services of P it galald, It is important that everyone has access to legal
S s of quality,
safeguarding these principles in individual cases. There are suggestions that g d y
lawyers make no difference to the outecome of most eases in the distriet court : L
. ; : 4 Offenders Legal Aid
(Ayer, 1979; Legal Studies Department, La Trobe, 1980). ‘There are also strong : i 3
counterclaims that research on the topic has been methodologically suspect or that ‘ ' g fi . . )
The widespread dissatisfaction with and consequent disrespect for offenders legal

research is incapable of fathoming the real story (Cashman, 1981; Tomasie, 1980; . .
ald is substantiated by the relative outcomes of legal aid cases as shown in the

survey. How can the quality be improved? Im proved and realistic remuneration

TG
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The analysis in chapter 2 supported the

for lawyers in the obvious response.
W e think they must be reinstated to

contention that fees have failed to keep pace.

a proper level

It is worth nothing however the following conclusion from an American Legal
Services Corporation study which compared the effectiveness of private bar models
of delivering legal aid with staff models. The study was restricted to legal services
in civil matters, but the coneclusion may well be more generally applicable (1980,

p.iiik
The Need for Reduced Fees Data on cost indicate that a program that pays
attorneys in private practice 'usual and customary fees" wouldbe too expensive
to be practical. Economical utilization of private attorneys requires a
willingness on their part to participeteat a reduced fee, in order to keep costs
reasonable. Most of the' deémonstration projeets were able to find attorneys
and law firms willing to do so. Where low-income clients represent only a
-small percentage of a firm% clientele, this does not seem to create a financial
problem for the attorneys. As a mattér of economics, however, attorneys in
private practice will be limited in the number of clients they canserve at this

necessarily reduced rate.

Once a realistic compromise is in force, thie system is in a position to demand and

monitor the standard of the service provided. Currently the only control is that

District Law Societies compile lists of practitioners who are "fit and proper persons

to be assigned” and who are "willirg". One gains the impression from the Link

survey and from the profession's overtures that at the moment it is a matter of
grasping those who are "willing" which in practice leaves little space to control for

or insigt on experience. In comparison to this, we understand that in the high court,

the court insists on a more experienced list of lawyers.

As well as remuneration there are other strategies which should be developed to

help foster and control the standard of legal aid. We feel more attention to client

choice and eontrol, emulating the possibilities which exist when a private lawyer is

retained, has much to offer in this regard. Choice of lawyer is the first matter and

one that received a predictable but varying response from Link respondents.

Lawyers, defendants, probation officers and social welfare officers generally

supported the ideg judges, court staff and police generally did not. In 1877 The
New Zealand Law Society supported the concept and believed offenders legal aid

capable of being administered so defendants could exercise a reasonable choice

(Submission to the Royal Commission on the Courts, p.128).
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The arguments from Link respondents against choice are that it would lead to
further abuse of legal aid and tha t defendants lack sufficient information to make a
sensible choice. The first is not explained nor substantiated by the crities and the
second applies equally to those hiring their own lawyer. Specific mechanismé ean
be arranged to nid defendants, e.g. supplying lists of approved lawyers. Difficulties
surreunding acceptance or rejection o f legal aid cases by lawyers apply whether
choice exists or not. Arguments in favour of choice, apart from it introducing an
element of accountability, are that it would prevent the discontinuity that arises in
legal aid when a person consults a lawyer only to find he is unable to Pay or when
both lower and high ecourt hearings are involved, with a different lawyer assigned for
each. Defendants would also have less cause for feeling lack of confidence in their
legal aid lawyers, a feeling currently evident to lawyers who participate in legal
aid. There is precedent in eivil legal aid for choosing one's own lawyer and the
Royal Commission on the Courts thought properly constituted legal aid should allow
for some choice (1978, p289). It is interesting to note that the South Australia
Legal Services Co mmission is enjoined to have regard to "the desirability of enabling
all assisted persons to obtain the services of legal practitioners of their choice"
(s.11(d)(ii) Legal Services Commission Act, 1977) and this is in a system which has a
salaried staff component. We believe we should strive and provide for this ideal,
indeed we do not believe it wouldbe difficult toattain, but we must also be realistic
and acknowledge the American f indings that where freedom of choice is availsble it
isnot often exercised {Legal Services Corporation, 1980, p.10). Article 14(3)(d) of
the International Covenant on Civil and Political Rights, which New Zealand has
ratified, states that everyone charged with a criminal offence shall be entitled to
defend himself in personor through legal assistance of his own choosing.

The other side of the coin from choice is the ability for the client to fire his lawyer,
an idea promoted by Hermann et al. (1977, p.173 f£.). At first one balks at this ides
in connection with legal aid, but on refleection it may have merit, and, more
importantly, may be practicable. Onece again in accordance with private practice
this is one way of demanding service, but the danger here is that legal aid clients,
unconstrained by financial considerations, could use this frivolously and without
reasonable cause. Safeguards ean be built in. One suggested by Hermann et al.

e By B S SIS st o .
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(1977, p.174) is that a defendant have only one peremptory dismissal of his lawyer
per case andnot on the eve of a trial. On further oceasions the court could have
the power with adequate justification to dismiss the lawyer. It is attractive as an
idea for encouraging accountability and one which the Legal Services Co mmission
can consider the advantages and disadvantages of in detail.

A public defender system, which we diseuss in detail later, particularly if it is a
co-operative venture with assignments to the private bar, has the potential for
providing quality control within its own ranks and of its assignments to private
practitioners and through healthy ecompetition between the t wo arms of the legal aid

service.

The Duty Solicitor Scheme

Our 1980 survey of administrative aspects of the duty solicitor scheme led us to
conclude that the intentions of the scheme needed restating, the rights and
obligations of all participants needed clarification and an understanding of the
relative roles and functions of the police, gourts, legal profession and defendants
needed to be fostered. The 1981 changes to the scheme may have caused even
more uncertainty in some parts about the purpose of the scheme and the value the

Department places on it.

We would like to reaffirm here the importance of pre-trial advice in ensuring
defendants have access to proper advice on how to conduct their cases. However,
as it is currently constituted it is essentially a "first-aid" service. This does not
diminish the need for a high standard of care but it does reinforce the need to
encourage defendants to accept reasonable responsibility for the conduet of their
case. Granted this, we still acknowledge that defendants can be unfamiliar,
ceonfused, lack confidence or defeatist about approaching lawyers or applying for
legal aid and that some scheme is necessary to overcome these barriers. Access to
this legal advice is not the only issue, the quality of it must also be considered.

Given the stringent funding situation, the recent changes are an attempt at
optimizing both access and quality by restricting the services to those who need
themn most (i.e. those liable to imprisonment who have had less opportunity to
consult a solicitor or apply for legal aid) thus releasing funds to pay for improved

qualityof service.
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Remuneration is not the only faetor in the standard of service
features also hinder the standard o f the eventual advice

interview defendants, proper and private access to ce
lawyers,

Operational
» 8. time and privacy to

Is, supervised rostering of
back-up support by court staff, co-operation of police in transporting and in

access to arrested persons. It is disturbing that administrative matters
?

. som
them relatively minor, o

continue to be problems which have such a profound effect
on the quality o f the service rendered.

The realms of staff training in relation to the burpose of their activities and their
role in them, of public relations and public information remain mainly unattendead
andyet we feel these couldboost access andquality of service considerably

In this regard it is Pleasing to report the apparent success of the tu tangata support

gro.ups in Henderson and Auckland Distriet Courts. The objective of this pilot
projec t was to seek ways and means to reduce therate ofreoffending of young adult
Polynesian people. Some of the funetions of the Maori Affairs Community Officer
who managed the project and his volunteers complemented the duty solicitork

and/or lawyer's role to a eonsiderable degree. For example
1.  Assist people who do not know what to do when they appear in court
Advise these people to engagea lawyer to represent them in court.

3. Explain theroleof a duty solicitor, and their right of access to legal aid.
4.

Attend to the needs of a person who has been arrested, or a person who is
remanded in custody pending a defended hearing.

Explain fully the meaning of non-residential periodie detention, probation,

community service and unpaid fines and the serious consequences if they fail to
do what is required of them.

In Auckland the Court was regularly assisted through this programme by means of
intepreting, suggesting relevant facts as regards the offender who had previously
been interviewed, explaining the meaning of the sentence to the offender. These

pilot schemes are undergoing formal evaluation at present, but it is reported that
some judges found the scheme most useful.

7
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An Integrated Criminal Legal Aid System

We have been stressing the need for an integrated approach to legal services. The
duty solicitor scheme and offenders legal aid might well benefit from such

consideration.

From its early days the duty solicitor and offenders legal aid schemes have been
maintained as two distinet and unconnected schemes. This is achieved formally in
that the duty solicitor scheme is an administrative arrangement whilst offenders
legal aid has a statutory basis. Administratively they are separate in terms of
management, mechanisms of applying for advice and methods of payment. In
practice they are kept apart by the well guarded principle that the duty solicitor
shall not give continued legal advice proper to his duty solicitor client - he is to be
referrred to another solicitor or to apply for offenders legal aid through the usual
channels and the roster system. Phenomenologically, as opposed to struecturally,
the distinetion is not so obvious. From the point of view of the defendant$
experience, he hasoneset of charges and one series of court appearances for which
he wants legal representation; from the profession's point of view, the same lawyers
are involved in both schemes and even the system has a ecommon thread running
through the two schemes -~ they are both paid from publiec funds through the
Department of Justice. From the point of view of the service required and the

service provided, the schemes are continuous rather than discrete.

The main reason advanced for preventing the duty solicitor from taking on his client
as a permanent client is to avoid allegations of touting. On the other hand there is
a strong argument in favour of the duty soliciter continuing to represent his client -
it is important that the defendant have confidence in his solieitor and this may well
be diminished when dealing with two different professional people. The New
Zealand Law Society discussed the benefits of relaxing the rules in 1977 (p.134). It
is worth noting that W ellington District Court deliberately overrides the
sepeu-ationl and that it happens de facto in small towns where the pool of
solicitors is too small to insist on distinet services. In Wellington's case the fear of
touting has proved unfounded.

Most offenders legal aid grants on a given day are assigned to the approved duty
solicitor of that -iay.
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A Publie Defender System

As indicated previously we wish to seriously consider the introduction of a public
defender system in New Zealand. The main considerations are whether this would
provide legal assistance of a high quality and more cheaply than the present
assignment and fee-for-service system. W e envisage public defender schemes only
in areas that could sustain such a system and not necessarily, indeed probably not,
nationwide. Also, though this would depend on careful economic ansalysis, that
assioned eriminal work would coexist with the publie defender scheme, the office of
the latter being responsible for assigning work. As noted previously this mixed
system is considered most successful in Washington D.C. (60% staff, 40% private)
and South Australia @pproximately 24% of eriminal work is staff, 76% private).

The ad\;antages of mixed delivery are that it prevents the eriminal bar from dividing
into two separate entities thus helping the public sector to maintain its professional
independence, competence, and standing; enhances the active support of the
profession for the public system; distribites the workload efficiently. The public
defender's office would probably be responsible for bot the duty solicitor and

representation aspeets of criminal legal aid.

From overseas experience a successful public defender scheme depends on careful
organization and maintenance of standards. We described the salient features of
one successful scheme in chapter 7. We are adamant that there is no point
embarking on such a scheme unless the level of commitment, finaneially and
otherwise, is sufficient to sustain a quality service. In particular we think the

following elements are essential.

First, reasonable workloads must be established and adhered to.  Support staff and
assignments to private lawyers are useful in this context. Both Washington D.C.
and New South Wales Public Solicitor make extensive use of trained paralegals,
particularly in taking statements and chasing up witnesses, a more efficient and
cheaper approach than using expensive lawyers. South Australia acknowledges the
usefulness of such interviewers, (Armstrong, S, 1980, p.207). The U.S. Department
of Justice publication {1975, p.12-15) on the Washington D.C. scheme discusses in
detail the components of each public defender's workload.
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Secondly, we believe individualized and continuous client representation is necessary
if each client's case is to be treated with proper respect and engender the
“accountability of the lawyer we discussed previously. Most importantly it helps
instil clients with confidence in the system. Washington D.C.'s exception to this

procedure is at the appellate level where it is thought important to assign a new
lawyer to reexamine the case.

Thirdly, staff training. Washington D.C. has very sophisticated staff training,
quality control and staff management and they consider it vital to their suceessful
| operation. Obviously New Zealand eould not sustain the same level of activity, but
continuous training would be an important element.

If a mixed delivery system existed, clients choice of lawyer could be built into the

system. ‘The South Australian Legal Services Commissions 1978-1979 Report
discusses this issue.

In 1977 the New Zealand Law Society made a substantial submission to the Royal
Commission on the Courts about the introduction of a public defender system in
New Zealand. They concluded that such a system is not warranted or des:irable
(Second Submission, October 1977, pp. 137-143, 145). Their opposition was based
primarily on six reasons which we summarize and discuss here:

1. "There is no concrete evidence that the present ijefence of persons charged
with eriminal offences in New Zealand is inadequate or defective to the extent
which would reguire the establishment of a completely new govenment ageney
or system" (p. 138). The Society agreed there is room for improvement in the
present system but considered that offenders legal aid and the duty solicitor
scheme could themselves be improved to achieve this. We noy: !:ave evidence
that the quality of offenders legal aid is inadequate, and has probably
deteriorated since 1977 and we argue that tinkering with the fragmented
systems and bolstering levels of remuneration will not in themselves ensure
better service. An overriding consideration is limited funds, and we have
overseas evidence that public defender systems are cheaper than
fee-for-service ones.

A

3

peormuieie |
S

ﬁ

i |

e,

==

e—

T

gy

]

R

178.

"Ultimately, the success of a public defender scheme, as with any proposal,
depends on the amount of funds expended on it ... If the appropriation is
niggardly the scheme is certain to fail" (p.138). We wholeheartedly agree.

The feasibility of the scheme depends on a detailed economic analysis, but
prima facie evidence of the relative cheapness of public defender schemes
suggests we could get more for the money by this means than through

continuing a completely assignment based system.

"The Society believes however, that the principle that defendants should have a
reasonable choice of counsel should be recognized and preserved" (p.139). As
discussed previously we agree with this. If the public defender works in
tandem with assigned cases, this allows the opportunity for choice, especially as
the American experience is that clients rarely exercise this choice even when

the possibility exists.

The Society believe that a public defender system would tend to offer the
sevices of lawyers with insufficient experience and ability. The Society
acknowledged that this problem is present to some extent in offenders legal aid
(p.140). We agree that this is not a problem peculiar to public defender
sechemes and suggest that funding mustbeata level which allows the scheme to
employ the proper complament of experienced solicitors at competitive rates as
well as at a level to provide a reasopable staff training programme and support
systems. Overseas experience indicates that this canbe achieved.

"The Society does not consider that public defender schemes necessarily ensure
that legal services are available to those in need in the form in which they are
required" (p.140) and cite educaticnal, social, cultural or psychological
disadvantages causing the need for aid. % e acknowledge these causes and do
not see why a public defender system is any less able to attend to them than the
duty solicitor or offenders legal aid schemes. Indeed a centralized office with
support staff may be in a better position to consciously identify and combat
these disadvantages than is possible in the traditionally structured private law

cffice.
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6. The independence of the criminal bar must be preserved and a public defender
system is incompatible with this (pp. 141-142). 'This is a very important
consideration and we agree that a public defender must actually be and be seen
to be independent of government, the police and the courts. We believe the
necessary degree of independence can be attained by not having public
defenders employed by a government department but by an independent but
public commission. Other strategies can also be employed. For example, the
need for independence can be built into the enabling legislation as in South
Australia, and by the contacts and co-operation between the private and public
bars through the mixed delivery system.

Which New Zealand centres would sustain a public defender scheme? Probably only
the busier ones. The following table shows the number of offenders legal aid {o.l.a.)
applications in 1980 and the expenditure on offenders legal aid and duty solicitor
scheme in 1980/81 and an estimated expenditure in 1981/82 for the major courts.
We do not have figures for the duty solicitor caseload.

O.L.A. Expenditure 1980/81 Estimated
Applications o.l.a ds. total expenditure
1981/8 2%
$ $ $
Auck. DistCt 2,437 115,098 59,129) 286,226 304,825
High Ct 192 111,999 )
Wgtn. DistCt 1,131 43,151 21,426) 123,234 126,409
High Ct 98 58,657 )
Cheh. DistC: 2,078 109,471 25,069) 169,351 179,504
High Ct 130 35,311 )
* Estimated by applying 1980/81 proportions of o.l.a. expenditure to. 1981/82

estimates, plus increasing 1980/81 d.s. expenditure by 43%.

Two Australian studies (N.S.W. Public Solicitor, n.d.; South Ausiraian Legal Services
Commission, 1980) show that at their current level of activity, the salaried service
was considerably cheaper than assigning cases to private practitioners. Given that
the New Zealand scene is smaller, we need to determine whether a similar system
remains economically viable, and whether the available money as shown in the above
table can support the setting up and maintenance of schemes in some New Zealand
cities. If the available funds do not cover the initial costs, it may be that eventual
savings will justify the extra capital cost.
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Other ksues

There are a few remaining issues to be discussed in relation to an integrated legal
aid plan for criminal proceedings. The first is complaints in the children and young
persons court. Civil legal aid is obviously cumbersome in the circumstances.
Despite the philosophical intent that the adversary elements ¢f our judicial system
prevail less in the children and young persons court, observations and reports lead us
to conclude that the parents and/or child are still in need of independent and sound
advice as they are confronted by strong opposition from the prosecution and
sometimes from Social Welfare because of its institutionalized nature. Johnston
(1981, p213 and 266) reports that the majority of parents who admit complaints
have not had legal advice or adequate legal advice and may not fully appreciate the
possible long-term consequences of the proceedings. He quotes a Christchurch
survey where only 15% of parents had legal advice other than from the duty
solicitor. W e suggest duty solicitors (specialist where possible) are equally essential
in the childrens and young persons court as in the distriet court, whether for
offences or complaints. The hearing of eomplaints take place amongst eriminal
prosecutions with similar hearings and the need for similar legal advice as far as the
subject of the complaint is concerned. W e suggest, if these cireumstances continue
to prevail that it is more appropriate to have the quicker, more accessible and more
easily administered o ffenders legal aid than civil legal aid.

The call for the rationalization of our legal aid schemes has been heard from time to
time over the last decade. It mostly takes the form of bringing the administration
of eivil legal aid, offenders legal aid and the duty solicitor scheme under one
administration, and the only explicit suggestion has been from the New Zealand Law
Society that the granting of eriminal legal aid be administered by a body similar to
the district legal aid committees which control civil legal aid (1977, p.128). The
Royal Commission on the courts commented on this proposal saying there may be
difficulties because of the urgency over assigning counsel in eriminal cases, but
thought it might be practicable to combine civil and legal aid procedures. They
suggested a legal aid office in 21l major courts or that the "masters" they suggested
for Auckland and Wellington could investigate, grant and assess contributions for
legal aid. The Legal Aicd Board first referred to this fragmentation in its 1973
Annual Report and raised the possibilit y of one body then. It has been a
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recurring theme of theirs. Many of the lawyers in the Link survey (p.46) suggested
that thought be given to integrating the criminal scheme with the civil scheme so
that questions of remuneration in the criminal cases could be the responsibility of

committees.

The whole rationale of this disussion paper has been the rationalization of legal aid
into an integrated system. Our motives however are more wide-ranging than the
above suggestions in that we see this integration necessary in order to provide more
access by New Zealanders to the law and to make maximum use of the funds
available for the purpose of legal aid. It is evident from what we have written we
donot think a simple amalgamation of offenders legal aid into civil legal aid will
achieve this. An independent body with explicit and comprehensive funetions is
essential. Some of our shggestions will reduce the separateness of the distinet
schemes, but we feel it would be up to the Commission to decide which

administrative aspects of the scheme could be combined for optimum efficienecy.

One such detail is who should make the offenders legal aid decision - the judge, the
registrar or some other person. Link respondents were divided on this issue. If a
public defender system is instituted, this issue takes on a new complexion. Should
the decision remain independent of the providers of legal aid or should it, as in
Washington D.C. and South Australia, be a funetion of the public defender's office to
determine the criteria for eligibility and to make the individual decisions? In a
mixed delivery system, does the public defender make decisions in respect of
assigned cases and what system operates in centres which do not have a public

defender scheme to offer?

Generally, lawyers do not appreciate the scale method of payment currently applied
to offenders legal aid assignments. It is considered inappropiiate because it cannot
accommodate the variables of time and complexity associated with individual
cases. The principles inherent in the secale, however, are not dissimilar to some of
the circumstances to be taken into account when solicitors charge clients in
accordance with Schedule I of the New Zealand Law Society's Seale of Professional

Charges e.g. the time and labour expended, the complexity of the matter or the
difficulty or novelty of the questions involved, the skill, special knowledge and the

responsibility required.
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Where limited funds from direct government allocation are involved, a scale system
1s one means of budget and control of expenditure, a paramount consideration

today. However, we are not wedded to this system and, in theory, approve of a fee

for service basis of payment, providing there are means to ensure the legal aid

rendered is of an acceptable standard and commensurate with the fees. There
would also need to be sufficient funds to support such a system and this is
funds derived from a source such as interest on solicitors'
probably be required.

where
trust accounts would

In South Australia the Legal Services Commission determines the level of
remuneration for assigned cases according to guidelines laid down aft er consultation
with the Law Society. An adaptation of this system could apply if a mixed publie
defender and assignment service operated in New Zealand. A side benefit of

competitive rates would be the healthy competition between the two arms of the
service-

Finally there is the question of contributions from recipients of offenders legal aid.

All respondents to the Link survey except defendants saw merit in the suggestion for
two main reasons. First, it is argued that it would discourage abuse o f legal aid and
secondly it would allow for more flexible eligibility eriteria so that deserving people
with lower-middle incomes eould qualify for aid. Defendants objected to the
suggestion because of the standard of the legal aid service, saying they would pay

for better representation if they could afford it. The revenue benefits are obvious
and must be acknowledged.

In 1980 the Minister of Justice and the Department were in favour of instituting
contributions on a formal basis and considered the following alternatives:

(a) a mandatory fixed payment from all recipients with the Court being e mpowered
to waive or to make an order for additional payment in light of the known
circumstances should the offender be convieted or dealt with in some other way
which maybe accompanied by a monetary order.

(b) a means tested contribution using support services such as the Department of
Social Welfare to assess the level of contribution payable.
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(e) the vesting of a discretion in the Court to order contributions of such amount as

it thinks fit.

(d) the payment of all expenses over and above $10 by the State with the first $10

being payable directly to the counsel assigned.

The following points were raised in evaluation of the options, leading to a
preference for option (2). Option (b) would involve the establishment of similar
machinery to that used in assessing contributions under the civil legal aid scheme
and a level of serutiny generally inconsonant with the time available in criminal
proceedings. A simplified version however would be necessary to allow for the

eligibility flexibility as mentioned earlier. Option (a) does not provide this.

Options (e) and (d) would be the most difficult to apply equitably and (d) in
particular would undoubtedly invoke criticism from the Law Society. There has
been expressed judicial opposition to any proposal requiring a judge to assess an

appropriate initial contribution.

It is therefore apparent that any scheme which involves an assessment of an
applicant's means by the Court may prove unworkable, and indeed untenable to the

judiciary, unless adequate support facilities exist to provide verification of the

applicant's statements and a prescribed formula to allow administrative
assessment. For this reason it was considered that the most equitable proposal
would be the fixing of a mandatory contribution of say $10 to be paid by all

recipients, save those who are able to show that such payment could result in

substantial hardship.

Consideration must be given to the effect of any fixed contribution procedure on
s.13A of the Criminal Justice Act which provides that no person may be sentenced
to imprisonment unless he has been represented by counsel or been oifered the
opportunity of counsel or legal aid and refused or failed to apply.for counsel or aid.

Unless the point is clarified a re fusal to pay the $10 contribution may be interpreted
as not being a refusal of aid itself and therefore any resulting sanction involving

inearceration could be seen as being in confliet with s.13A.
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In 1980 the suggested contribution was $10. In determining this one must consider
the unemployed status of most legal aid applicants and the fact that currently most
offenders legal aidbills are for $19.65. Contributions make more sense in the event
of inereased and reasonable rates of remuneration for lawyers, so that legal aid
recipients would not in fact be contributing a large proportion of the 'mid". For the
sake of argument, a $10 contribution from all offenders legal aid recipients in 1980
would have netted $143,480, i.e. 15% of the expenditure.

Before contributions are introduced as normal practice, the detrimental impact this
may have on the defendants in terms of access to proper legal advice and the
eventual outcome of the prosecution needs to be thoroughly investigated. We
repeat in this context that the possibility of imprisonment is high on the provisional
list of priorities for receiving legal aid. If contributions are introduced, it is
imperative that the effects as regards access to needed legal services as well as

efficiency be monitored.

COMMUNITY LAW SERVICES

We believe that in the foreseeable future, community law services have an
important role to play in extending legal services to New Zealanders. Our recent
and only experiences in community law services were descl'ribed in chapter 5. The
Grey Lynn Neighbourhood Law Office is of course the major example, as it is the
only fully-fledged full-time legal o ffice catering for the current needs of a specific
community. The history of the Grey Lynn Neighbourhood Law Office, as discussed
previously, is an essential preliminary to understanding the development of
community law services in New Zealand to date and our recommendations for future

directions.

Lessons Learnt from the Grev Lynn Neighbourhood Law Office

The development of the neighbourhood law office movement in England was fraught
with conceptual, political, funding and practical difficulties. Grey Lynn
Neighbourhood Law Office has been no exception and has weathered many
problems. We must learn from this and from the English experience. The short
lesson is that such organizations must be of the community and the community must
be prepared to take the idea on board and assist in both management and funding.
Vested interests will inhibit community law services to the point of destruction.
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The precarious funding situation and internal staffing problems of the Grey Lynn
Neighbourhood Law Office brought its existence to crisis point in 1980. The New
Zealand Law Society set up. a special committee to investigate and make
recommendations on the future of the Grey Lynn Neighbourhood Law Office and
generally on the neighbourhood law office concept or any alternative. We refer to
the report of this committee as the Nicholson Report.

The Nicholson Report (p.6, para. 2.7)says of lessons learned from Grey Lynn:

Views as to the nature and extent of the lessons vary but it seems to be
generally accepted that:

@) There should be more control with lay people from the community the
office serves and less with the lawyers.

(i) Management should be exercised on a direct and autonomous basis by
the staff members and a trust board on which the legal profession
would be represented, but without a controlling interest. While
defining goals and policies, however, such trust board must not be
permitted to intervene in the handling of particular cases by the
lawyers in their clients.

(iil) 'The policies and objectives of the office should be subject to regular
re-assessment.

(v) The staff must work as a team and maintain constant liaison and
co-ordination.

Following its very thorough discussion of the Grey Lynn Neighbourhood Law Office
in particular and issues related to neighbourhood law offices in general, the
Nicholson Report (p23) makes a number of recommendcetions, the more relevant of
which are quoted here and discussed below as the matter arises:

4.1 That the Council supports the neighbourhood law office concept as one
means of providing communtiy legal services in New Zealand,

4.2 The creation and operation of a neighbourhood law office within a
particular area depend upon the extent and nature of unmet legal needs

within that area and the desire and support for a neighbourhood law
office within that area.

4.3 A body be established by the New Zealand Law Society with urgency to
act in a co-ordinating role for the creation, financial assistance and
general organisation and support of community legal services. If the
New Zealand Law Society establishes a New Zealand Law Foundation
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then such body should be part of the Foundation on a basis to be decided
by the New Zealand Law Society. The body could be appropriately
called the "Community Legal Services Division". If however a New
Zegland Law Foundation is not established before June 1981 then the
Community Legal Services Division (or Community Legal Services
Foundation, as it might then appropriately be named) should be
established independently as a charitable trust but with the intention of
being incorporated as a division of the New Zealand Law Foundation
when and if such is created.

Membership of the Community Legal Services Divison (or Foundation) be

on the lines stated in para. 3.8.5. hereof, with lawyers not to constitute a
majority.

Amendment be sought to the provisions of Sections 17, 19 and 23 of the
Law Practitioners' Act 1955 to enable the New Zealand Law Society to
grant and withdraw exemptions from those provisions.

A guidance note be issued by the New Zealand Law Society stating the
basis upon which applications for exemption from the provisions of
Section 17, 19 and 23 of the Law Practitioners' Aet 1955 and waiver of
Rules 1.3.3. and 1.2.2. will be dealt with, the conditions relating to any

such exemptions and waiver and the terminaticn of any exemptions and
waiver.

A neighbourhood law office be managed by a Trust Board. This should
not have a majority of lawyer members. Typically it might be composed
of members appointed by the local District Law Society, the
Government, the local Municipal Authority and co mmunity supporters.

A Trust Board for Grey Lynn Neighbourhood Law Office be constituted
forthwith, after discussions with the existing Supervisory and Community
Advisory committees as to membership and trust terms, and the
effective management of the Grey Lynn Neighbourhood Law Office be
transferred to that Trust Board upon its appointment, while recognising
that, pending amendment to the lLaw Practitioners’ Act as outlined
above, responsibility as employer must remain with the New Zealand
Law Society. The committee does not envisage however, that this
temporary situation will ereate any new difficulties, but believes that it
will go some considerable distance towards solving existing problems.
The New Zealand Law Society in any event retains the ultimate sanction
of being able to withdraw the waivers granted to staff employed in that
office should such a serious step appear necessary and unavoidable.

The New Zealand Law Society support the continuation of the Grey Lynn
Neighbourhood Law Office and continue to employ staff for that office
while there are funds to do so or until the office is authorised by
amendment to the Law Practitioners' Act 1955 and consequent
exemption and waiver to conduet a limited practice and share costs
earned by solicitors.
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Since this Report, the New Zealand law Soéiety has created a Community Legal
Services Foundation in accordance with recommendations 4.3 and 4.4.  The Law
Society has given $10,000 to its Law Foundation which we understand will be used
for community legal services. ~ The Law Society has sponsored the Law
Practitioners Amendment Act 1981 which puts into effect recommendation 4.5.
Before this Act a local law o ffice could oniy operate if its solicitor was employed by
the New Zealand Law Society or by other practitioners, as the Law Practitioners
Act prohibits an unqualified person (which includes a community or eommunity
trust) from acting through a qualified person. The 1981 Amendment gives the New
Zealand Law Society if it so desires the power to waive this prohibition if an unmet
need exists (as defined by the Act) and to impose any eondition to the exemption it
thinks fit. The amending act is annexed to this paper.

The Department of Justice agrees that it was necessary to move away from
2ommunity law offices operating via solicitor e mployment only. However we think
a wider perspective than that offered under the 1981 legislation is necessary if
community law serv{ces are to fulfil their potential in satisfying the legal needs of

New Zealand.

The Need for Community Law Services

The basie notion behind community law services is to cater for the legal needs of
citizens which are not otherwise being adequately dealt with, either in terms of
quantity or quality. We discussed the concept and incidence of need in chapter 6
which we briefly recapitulate here. It is most important to recognize that ‘unmet
legal need" is a variable concept that must be defined in a local context and by the
local community. 'The causes of unmet legal needs must also be appreciated.

Experience has shown overseas and in New Zealand that it is a difficult and probably
unsound exercise to make a catalogue of specific legal needs.l A more valuable
exercise has been to discover the reasons why people do not use the legal services
available and to proceed inferentially from there. It is certainly a far more
complex phenomenon than lack of money to pay lawyers' fees. The part financial,
physical, psychological, social & cultural factors play in preventing an individual
asserting or defending a legal right is acknowledged by numerous commissions,

committees, lawyers and academics.2 A brief list of recognized factors are :

1. Nicholson, 1980, p.8; LAG, 1980, p.6, p.24-26; Lord Chancellors Advisory
Committee on Legal Aid, 1976/77, p81.

2. Royal Commission on Legal Services, 1979, p45; Royal Commission on Legal
Services in Scotland, 1980, p20; Commission of Inquiry into Poverty, 1975,
p.145ff; Davies, PAD and Ludbrooke, R, 1978; Nicholson, 1980, p.8; Zemans,
1979, p5ff Lord Chancellors' Advisory Committee on Legal Aid, 1976/77, p81.
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(i) cannot afford to pay lawyers' fees

(i) lawyers located in inconvenient places - either concentrated in
commercial centres where clients neither work nor live or difficulties
encountered in rural area;

(ii) inconvenience of ordinary office hours;

@iv)  unavailability of lawyers because work is uneconomie or lack of
expertise;

(v)  lack of knowledge how to findapgropriate lawyer
(vi)  language, cultural barriers;

(vi)  lack of confidence, inhibitions in approaching professional people,
discomfort with the trappings of professional offices;

(viiil  all the above presuppose the person realizes he has a problem with legal
content or potential legal remedy and that pursuing these will be of
benefit.

Civil legal aid and offenders legal aid are directed towards remedying (i) above,
though there is still considerable doubt as to whether they can achieve this
adequately. Community law services are an invaluable potential source of
assistance in overcoming the remaining obstacles and the Department of Justice
welcomes them as an addition to the strategies for overcoming unmet legal needs.

Given the limited government resources available for legal aid we wish to encourage

community enterprises.

Although we would like to see a formal evaluation of the Grey Lynn Neighbourhood
Law Office tosee how effectively it caters for local legal needs, there is no doubt
on the prima facie evidence of its popularity that it is providing & needed service.

It is fair to say that the need for andbenefits of such services have been established
and are accepted by government and by the Law Society though some of the
profession still find the concept unacceptable (Nicholson, 1980, p.7). The Legal Aid
Board (1980, p4) also acknowledges the need for services beyond traditional legal
services and recognized legal aid. Their existence has certainly been vindicated in

Britain as indicated in the following quotess
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"The impact of law centres has been out of all proprotion to their size, to the
?umber of lgwyers who work in them and to the amount of work it is possible
or them to undertake. The volume of work they have at tracted has shown how

deep is the need they are attempting to meet" issi
Services, 1979, po81). pting (Royal Commission on lLegal

"Law Centres are now seen as an essential i
! € part of legal services" (Lord
Chancellor's Advisory Committee on Legal Aid, 19979-80, p.{gﬂ4)“ o
Finally, a compelling reason for encouraging alternative community law services
from governments point of view is that publie funds for legal aid are relatively
small and definitely limited and cannot be relied upon to finance all the strategies
designed to combat the growing incidence and/or, awareness of unmet legal needs.

Prineciples for the Organization ofComm unity Law Services

There are three principles on which we base our plan for ensuring community law
services are best organized to meet the need:

@) local responsiveness to need
(i)  local control
(i)  flexibility

Obviously the three notions are very much interrelated.

Iocal Need & Local Response

We endorse the view of the Nicholson Report:

"In o . . . .
needs of different Gommuniiies anc the oasn wosaroild teflect the varying
fox: a particular community legal service or services™, 7
(Nicholson, 1980, p.15)
Given the variable nature of unmet needs, in time and place, any scheme or
legislation would defeat its purpose if unmet legal needs was given specifie or
restrictive definition. We are, therefore, pleased that s.2(6) of the Law
Practitioners Amendment Act 1981 was altered after Statutes Revision Committee
consideration so that "unmet legal need is not defined exclusively in terms of
uneconomic work or the absence of solicitors in the area. In the eventuality of our
later suggestions about the esteblishment of community law services, which would
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probably supercede this legislation, not being adopted, we note here that we think
the Act should acknowledge unmet legal needs, but we wonder if s.2(6) serves any
useful purpose and hope it does not have a limiting effect on the scope of the

legislation.

We note briefly that trends overseas have been to keep the definition of unmet legal
need sufficiently flexible so it can adapt to local circumstances. For example, in
its Practice Note, the Law Society (England) does not mention unmet needs but
recognizes the importance of full and adequate legal services for the public and that
the traditional mode of providing legal services therefore needs supplementing.

However it does stipulate some prohibited classes of work (Law Society Gazette,
1977); the Royal Commission on Legal Services considers the purpose of a
community law centre is "to bring legal advice and assistance within reach of all
those in its area who otherwise would not receive them" (1979, p.83); the Royal
Commission on Legal Services in Scotland says law centres should concentrate 'bn
whatever areas of law are not adequately catered for locally by solicitors” (1980,
p74,); the Legal Services Commission Act 1977 of South Australia states that legal

assistance should be available to "disadvantaged persons'.

Local Control

If a community law office is to have real effect in, first, appreciating and secondly
responding to local needs, then it is necessary that the real control of the office be
in local hands. The Department of Justice has argued strongly for this from the
very earliest discussions. Its view has been justified by the Nicholson Report which
came unequivocally to this conclusion after its examination of Grey Lynn

Neighbourhood Law Office (1980, p.17):

With hindsight and in the light of experience of the pilot scheme it seems clear

that ... management of the Grey. Lynn NLO should have proceeded upon the

basis that the Law Society should not have the majority say in management.
This has been accepted by the New Zealand Law Society who put it into effect when
they disbanded the Law Society dominated supervisory committee and established an

interim committee which does not have a majority of lawyers.
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On examination it is evident that there are two levels of control :

(a) control as regards by whom and how a neighbourhood law office is
established.

(b) control as regards the administration and management of an
neighbourhood law office.

If community control is to be a reality, it must be at both levels. There is no point

in ensuring local control of adminisiration, if the legal profession has an overruling

power to determine the existence and continuance of an office at a prior and higher
level.

Flexibility

Although we wish community law services to be as flexible as possible in order to
encourage imaginative use of resources to meet local needs, we must also consider
what controls are necessary for such enterprises to ensure that the publie is
receiving advice and performance of an acceptable standard. Controls in relation

to professional standards, establishment of community law services and operation of
such services are discussed in turn.

Professional Standards

Legal services rendered by a community law service must maintain the same
professionel standards required of any legal practice in accordance with the Law
Practitioners Act 1955. The solicitor's independence in relation to his elient must
be safeguarded. We doubt if anyone quarrels with this. The New Zealand Law
Society feels this is essential and it is endorsed by Nicholson (1980, p.7 and p.15) and
the Royal Commission on Legal Services (1979, p88).

Certain provisions of the Act, designed to ensure standards are maintained, exclude
the special character of community law services. The 1981 Amendment is but one
way of eircumventing the prohibitions of ss. 17, 19 and 20 while keeping ecommunity
lawoffices within acceptable professional standards and without them gaining undue
advantages over private practice. Similar considerations also attach to rule 1.2.2
of the Code of Ethies which restricts advertising.
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The Establishment of Community Law Services

The relevant questions are who shall say a specific community law service can be
established and under what conditions.

Four options are discussed heres

(i) individual Law Society exemptions and waiver
(i) standard Law Society waiver
@i1i) explicit statutory authority tooperate such services

(iv) approval by some o ther body.

@) This is the Law Societys position and is embodied in the Law Practitioners
Amendment Act 1981. In effect the Law Society may exempt an intended
law office in an area with unmet needs from ss17, 19 and 20 of the principal
Act and attach any conditions to the exemption that it thinks 1it. We have
already commented on the doubtful usefulness of the definition of "unmet
legal need" in s.2(6) and suggest that the specific examples cited in the
legislation do not recognize the complexity of unmet needs.

The Law Society is adamant (letter to Minister of Justice, 28 May 19 81) that
it have the ability to stipulate which areas of work law offices will or will not
do and this has been provided for in s.2(4). Conditions as in s.2(4) could also
relate to administrative structure, the role and identity of trustees, the
identity of staff, fees from clients, the role of educative, preventive and
groups causes; use of paralegals and any other aspect of operating an office.
It should be noted that the Nicholson Report (1980, p.24) and the Law Society
(Letter to Minister of Justice, 31 March 1981) also think they should have the
right to revok e exemptions if conditions are not fulfilied.
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We do not favour this means of control of establishment as it does not
guarantee local responsiveness or control. In fact it merely moves the
element of Law Society control back one step from the immediate
operational level. This option was originally the position in England, but
proved tobe so fraught with difficulties 1 that it gave rise to the second.

The Royal Commission on Legal Services [England] (1979, p.89) reco mmended
that individual waivers should not be necessary and that a general waiver

shouldbe agreed upon which would apply to all lawyers working in eommunity
iaw centres.

The current situation in England is a compromise between this and the
previous alternative. After lengthy discussions, the English Law Society
issued in 1977 an elaborate practice note which has the effect of a standard
waiver. Amongst other things it recommends preliminary discussion between
all interested parties stipulates prohibited classes of work for salaried
lawyers (with excepting ecircumstances) in order to avoid duplication of
private practicg can attach conditions in certain circumstances; can revoke a
waiver if the classes of work restriction is breached; provides that an
aggrieved applicant can refer the matter to the Lord Chancellor to see if
agreement canbe reached. The note is protective of the private profession
but also recognizes that traditional methods of legal services are inadequate
and need supplementing by law centres. Although this is less arbitrary than
the proposed individual waiver system, it still does not satisfy the principles
of local responsiveness and control.

"The Law Society has often found itself with conflicting roles. It is the
professional body, one of whose jobs is to promote what it sees to be the
interests of its members. But it is also responsible for the maintenance of
profgssional rules - a relaxation of which (n respect of advertising and the
sharing of fees with non-solicitors) is necessary tosetup a law centre. This
coqﬂict has taken a number of forms: e.g. a refusal to grant the necesaary
waivers from the professional Practice Rules to enable a law centre to be set
up (a§ in Hillingdon 1976), the blocking of attempts to try experimental legal
aid lists (July 1978), refusal to grant a specific waiver of advertising rules to
an experimental self-help scheme in Bristol (1977-1980) and the continued
resistance by the Law Society to a general relaxation of the advert ising rules,
pressure for which has been exerted in the main by legal aid practitioners
who want to tell the public that lawyers are available to help with problems
other than divorce, crime and property. It is a conflict which has been
resolved in various ways - in the examples we have given, usually in whet the

Soicoiz)ety sees as the interests of the majority of the profession”. (LAG, 1980,
p.10).
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In Australia the centralized but independent responsibility for legal
assistance has been formalized in the Commonwealth Legal Services
Commission and state Legal Services Commissions. South Australia provides
an example. Its Legal Services Commission Act deems the Commission to be
responsible for all legal assistance in very flexible terms. In fact, most
assistance is provided through their own employed solicitors in their own
offices or by referring work to private practitioners. It does however, at its
own discretion, grant funds and assistance to other agencies offering legal
services. In the New Zealand context it is considered that this option denies
the opportunities for local responsiveness. It does however have the
important attribute of being independent of the political pressures of
government andof the vested interests of the Law Society.

The Royal Commission on Legal Services in Scotland recommended that a
Legal Services Commission be established, one of whose function would be to
experiment with the best use of Law Centres in Scotland (1980, p.74). After
considering central government, local government and the Law Society they
agreed that "a cenfral authority could best exercise strategie responsibility
for the funding; oversight and development of publicly-funded advice
services" (p.78). It would not provide direct services itseif. The lLaw
Society was rejected as the authority because it would be put "in an invidious
position in so far as their responsibilities towards their members and their
duties towards the public interest could come into confliet" (p.77). This
seems an honest appraisal of the elaborate practice note of the English Law
Society. The Lord Chancelior's Advisory Committee on Legal Aid endorsed
these views about conflicts (citing, for example, questions as to the level of
remuneration from public funds and whether services should be provided by
private practitioners or salaried lawyers in law centres) and suggested at that
time that the Lord Chancellor provide the needed supervision (1976-77,
p.100-101).

Our concern is to foster a wide yet integrated legal assistance plan and this must
lead us to recognize that the Law Society does have the interests of its members to
protect and that this may not be consistent with the widest and most imaginative
development of alternative legal services. We are aware that within the Law
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Society the Grey Lynn NLO 'has provoked sharp differences of opinion as to the 196.

scope, worth and future of such offices" and "that the general membership of [the
Law] Society hasnot been wholeheartedly in favour of the NLOC experiment" (NZLS
to Minister of Justice, 9 December 1980 and 28 May 1981). Therefore control at
this level must be independent of the profession, as it should be from the political

(i) The District or High Court - although these are obvious seats of
mdepetndence, such administrative decisions are not really appropriate to
a court;

oy
i Ee

(ii) The La.w Societys Law Foundation - the proposed functions of this
.Four.\dat.lon seem appropriate, but it is essentially a Law Society
lnstltutlgn and therefore does not dispel the major disadvantage of the
Law Society's potential conflict of interest. The same arguments apply
to the Law Societys Foundation as to the Law Society itself.
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pressures of government. For these reasons options (i) and (ii) above are not
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(iv) The Legal Aid Board - the disadvantage of this option is that its relatively
narrow terms of reference may not be conducive to the philosophy of
community law services. However, in the interim, we support this option
over the previ9us two, the main reason being that if an independent legal
services co mmission is established, the Legal Aid Board would probably be
absorbgd into it. The procedure requires more detailed consideration but
we envisage that the Law Society would have a right of appearance when
any application was being considered. The decision of the Board would be
final. The Board wouldhave the power of revocation.

Given our principles of local control and responsiveness, we fear the Australian
situation, if transplanted to New Zealand, would lose the local flavour we wish to

see grow, especially if management is not devolved back to local organizations. We
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therefore reject option (ii).
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We endorse the fourth model as being appropriate for New Zealand. It allows for
local response, control and flexibility, allowing co mmunity services to adapt from
place to place and from time to time. It is evident that our proposed Legal

T
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The Management of Community Law Services

3
H

Services Commission fits the bill. It would be the Commission's responsibility to i | .
ensure that each enterprise is properly consitituted before being given the authority o J\ i There is no disagreement that the management of a community law office or service
tooperate. Although independent of government and the legal profession, it canbe ﬂ"" - should be in the hands of the local community. The Department of Justice has
charged with consulting with all interested parties. It would also have the wider » j« always maintained this and the Law Society and Nicholson Report came to this
function of integrating community law services with other legal aid programmes e conclusion following their experience in Grey Lynn. In Britain the Scottish Royal
into a total strategy. The Law Society should of course retain its rights in respect ﬁ 1 Commission also recommended this. The English one however suggested that the
of the professional conduct of lawyers who are employed by any community law . 1“ real power be removed from local organizations to a central agency. This
office and have rights of access for audit of trust accounts. i | recommendation has caused an avalanche of reaction, including the Lord
! Chancellor's Advisory Committee on Legal Aid who said:
In the event that the proposed Legal Services Commission or similar body is not g 1 ‘
. . . 19 s ! . . :
instituted in the near future, it is our view that consideration should be given to There is however, one major matter affecting law centres on which we feel
anstesing; e povers confesed on e Law Soiey in th Legal reetioners [ | o resahcdd ot i sov s shold b Pamepeon o
Amendment Act 1981 to a more independent caretaker body. 184 ) body and that the present local management committees should have only an
. N ‘ advisory role. We believe that that would be a retrograde step. In our view
"{ L one of. the main reasons for the success of law centres has been their
Four suggestion are: % B responsiveness to the needs of the areas they serve. That responsiveness is
o secured by the fact that their work is directed by management committees
) L re : composed largely of members of the local eommunity. We doubt whether
(i) ‘The Solicitor-General after consultation with the Law Society hfas been i ' glembers.tgf those committees would be prepared to give up so much of their
suggested by the Law Society. We donot see this administrative function : ‘ ime, or if the close links between law centres and the communities they serve
as appropriate to the office of Solicitor-General = He would be . couldbe preserved, if central control replaced local control. (1979/80, p.l% 3)
accountable to the Attorney-General, and therefore independence could ]
not be guaranteed. 2
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In New Zealand the Law Society would like to have a representative on the local
trust board. W e see no objection to this, but if there is an independent commission,
it should be left to its discretion to approve a trust which may be properly and
acceptably constituted without a Law Society representative or a lawyer in his/her

:

personal capacity.
The Nicholson Report recommended that

Management should be exercised on a direct and autonomous basis by the staff
members and a trust board on which the legal profession would be represented,
but without a controlling interest. While defining goals and policies, however,
such trust board must not be permitted to intervene in the handling of
particular cases by the lawyers for their clients. (1980, p§)

One of the great assets of this local administration is their position for responding
to changing needs in the community and also for capitalizing on resources (funds,
acco mmodation, personnel, volunteers, associated social services, ete) within the

community.

Once a community law service is properly constituted and depending on the detail of
that constitution, the sorts of things that should be left to the controlling body are
selection of staff, use of paralegals, parameters of service in terms of defining
eligibility of client or areas of work or type of approach (case vs group), role of
preventive and educational services, charging fees or not, control of offices. All
these matters should quite properly be left to the controlling body, but within these
policy parameters, the professional independence of the lawyer in respect to clients

must be preserved.
Promotion of community law services is & necessary part of their operation, and this
matter needs negotiation with the Law Society in relation to its Code of Ethies Rule

1.2.2 so that community law services can earry out proper advertising.

Paralegals and Lay Advisers

Lay advisers have been infroduced in the preceding diseussivi, particularly in
relation to public defender schemes. The real forte of paralegals, however, is with
community legal services. The issue is not so much whether lay advisers should
exist, but in which eircumstances and with what controls. New Zealand already has
some examples in C ABx advisers and in law students operating community law
centres.
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The role of non-awyers is accepted overseas as an inexpensive supplement to
professional services, particularly in systems which stress the preventive role of
legal aid and so encourage people to obtain advice before legal problems arise.
(Royal Commission on Legal Services in Scotland, 1980, p.74; Armstrong S, 1980a,
p205).

The South Australian Legal Services Commission has developed the role of
interviewer and this is considered an important aspect of their service. An
interviewer will see everyone who seeks advice free. The interviewer either gives
advice, counsels, refers to another agency or refers the case to their own staff
lawyer. Isolating the particular legal point for the legal staff is one of their skills
and they can afford to spend more time with elients who require sympathetic
advice. On top of the advantages in respect of time and cost savings, they can be
an invaluable contac t with and source of information about the co mmunity.

Other roles for paralegals are the investigating role mentioned in relation to public
defenders and the more controversial one of representation in tribunal csses (Lord
Chancellor’s Advisory Committee on Legal Aid, 1973-74, p50; Royal Commission on
Legal Services, 1979, p.16{f; Royal Commission on Legal Services in Scotland, 1980,
pa2).

Adequate training of lay advisers is essentiei if they are to contribute to legal
services in a reliable and useful manner. Susan Armstrong (198 0a, p.206-7)is of the
opinion that more than on-the-job training is required and the South Australian
Legal Services Commission has instituted a training programme.

In the case of community law services, it should be the responsibility of the
controlling board with input from the legally qualified staff to monitor the advice
given by its lay advisers. In advice services that are more general rather than
legal, such as C ABx, the best avenue of control is through training programmes, and
by provision of convenient and relevant resource materials.

One of the functions of the Legal Services Commission could well be to co-ordinate
or advise on training of lay advisers.
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Funding

At the moment funds for community law services are not readily available from
government nor the Law Society. Grey Lynn Neighbourhood Law Office has been
surviving on donations - notably from Auckland City Couneil and private
practitioners, sundry foundations, missions, trusts and businesses - and legal aid
payments. To see it through to full community funding, Government gave it a once
only transitional grant of $6,500 in October 1981.

The trend in Britain has been towards eentral government funding of law centres.
The Lord Chanceilor's Advisory Committee on Legal Aid recommended to the Royal
Commission on Legal Services that law centres should be funded primarily by
central government. Their reason for this conclusion was the difficulties which
might arise, and have sinece occurred, from local authority initiation of, and
participation in, the funding of law centres (1977, p.94-103; 1979/80, p.10 3). 'The
Royal Commission reached a similar conclusion (1979, p90,91). The Royal
Commission on legal Services in Scotland also recommended that central
government funds be allotted to law centres (1980, p.78). In 1979 the Lord
Chaneellor announced that existing funds would be made available both to support
existing law centres and to establish new ones (Royal Commission on Legal Services,
1979, p90).

In 1979/80 the English government contributed funds to 20 law centres to the tune
of 800804 pounds. This was 18% increase over 1978/79. Central government
funding in England derives from two sourcest directly from the Lord Chancellor's
Department and through the Urban Programme of the Deparment of the
Environment. Under the latter, the local authority which sponsors the project
recovers 75% of the cost from the Department.

As regards public funding of community legal services in New Zealand, we see this
as a responsibility of the Legal Services Commission. It would be left to the
Commission's discretion what proportion of its total funds should be allocated to
these community services, in the light of its stated priorities and strafegy for
achieving optimum legal assistance. The funds would be protected from political

pressures and from vested interests of the profession.
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If funds are available to specific services from specific donors, then this is surely an
agreement between the two as regards conditions as long as they abide by the
constitution thaving been approved by the Commission) and the law Practitioners
Act. The Law Society could well come into this category if it contributes funds.

CONCLUSION

The purpose of this paper has been to demonstrate how New Zealands legal aid
performs in practice and to identify its shortcomings. In summary it can be said
that legal aid is too narrowly drawn and does not have a sufficiently positive
approach to making the law available to citizens. Unfortunately we also have to
conelude that the quality of eriminal legal aid leaves room for improvement.

Having demonstrated this we make proposals which we think will provide a basis for
a long-term and flexible legal access strategy. Our intention is to approach legal
aid in a positive and imaginative way, one that stresses that the law should be
available for all to enjoy. Three waves have been diagnosed in legal aids history.
The first was the "legal aid for the poor"” wave; the second was to represent group
and collective interests. Both have been successful in their time and continue to
benefit society, however there is growing recognition that the broader concept of
"access to justice" has greater potential. "Access to justice" introduces new
procedures and questions time honoured institutions. There is a risk that less
formal procedures and inexpensive personnel will produce an inferior product. We
arenot prepared to countenance this possibility and any changes to the system must
guard against it. We want more accessible law, not poorer law.

Some of our proposals we have asserted strongly; others are presented as
alternatives to stimulate alternative ideas we certainly hope to promote discussion.



Annexure

LAW PRACTITIONERS AMENDMENT

ANALYSIS
1. Short. Titls \ :
T o . -2 Funciions *dnd” pavier) ‘ofBociity

An Act tg amend the Law Practitioners Act 1955 in réspect
of the powers of the New Zealand Law Society in relation
to law offices and legal advice buréaux in certain locahities

BE IT ENAGTED. by the General Assembly of-New.Zealand

in }’airmmt assembled, and by the authority of the same,

as fo :

_ 1. Short Title—This Act may be cited as the Law Prac-
titioners Amendment Act 1981, and shall be read together
with and deemed part of the Law Practitioners Act 1955
(hereinafter referred to as the principal Act). «

2. Functions and powers of Society—Section 114 of the
principal Act (as amended by section 7 of the Law Practition-
ers Amendment Act 1975) is hereby amended by adding the
following subsections:

“(3) The Council may from time to time, in writing, grant
to any body of persons operating or intending to operate a
law office or legal advice bureau in any locality in which
there is or (but for the office or bureau) would be an unmet
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Law Practifioners Amendment

legal need, or to any solicitor employed by any such body in
any such office or bureau, exemption from all or any of the
provisions of sections 17, 19, and 20 of this Act; and every
such exemption shall have effect according to its tenor.

“(4) The Society may, after consultation with the body of
persons concerned, impose in respect of any such exemption
such conditions as the Society thinks fit, including any con-
dition designed to ensure that, in general,-the law office or
legal advice bureau does not undertake any class of legal
work in respett of which there is no unmet legal need in that
locality. .

“(5) Part VI of this Act (which relates to the Solicitors’
Fidelity Guarantee Fund) shall apply, with all necessary
modifications, to any office or bureau to which this section
applies as i the operation of the office or burean were the
carrying on by a solicitor of the practice of his profession on
his own account without partners; and for the purposes of
that Part, as applied by this subsection, all fees and levies
shall be payable in the same manner and at the same times as
they are payable by.solicitors.

“{6)-In this section the expression ‘unmet legal need’; in
relation to amy locality, includes legal. work required by
gesidents, of the locality which, because of the uneconomic
safir ofthe woik of the upaviliabiliy of practioscs willng
‘to undeértake the ‘Work, is hot being adequately uridertaken by
{practitioners’ iiv therordinary course of their practice.”
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