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LETTER OF TRANSMITTAL

U.S. SENATE,
OvVERSIGHT OF (OVERNMENT MANAGEMENT,
- CoMMITTEE ON (FOVERNMENTAL AFFAIRS,
Washington, D.C., October 26, 1981.
Hon. Witriam V. Rors, Jr.,
Chairman, Committee on Governmental Affairs, Dirkser. Senate Office
Building, Washington, D.C.

Dear Mr. CrairmMan: The Subcommittee on Oversight of Govern-
ment Management transmits the following report on the special pros-
ecutor provisions of the Ethics in Government Act of 1978,

As a result of our hearings and investigations, the Subcommittee
recommends that the special prosecutor law be retained because it
guards against both actual and perceived conflicts of interest in the
investigation of allegations against high-ranking Executive officials.
We believe, however, that the statute requires significant amendment.

It 1s ironic that these provisions, which were intended to ensure that
public officials were not above the law, have created inequities in the
enforcement of criminal laws. In both cases that have arisen, White
House officials were subjected to exhaustive, costly, and lengthy inves-
tigations when the same allegations made against an average citizen
would not even have been pursued. The restrictions of the present law
severely impede the ability of the Attorney General to dispose of minor
allegations of dubious merit without petitioning the court for a special
prosecutor.

The Subcommittee also determined that the coverage of the present
Act is flawed ‘because it does not include members of the President’s
family, who surely pose the greatest danger of conflict of interest, but
does cover some officials who are not in a position to influence a Depart-

‘ment of Justice investigation.

In proposing changes in the present law, the Subcommittee has been
guided by the principle of providing equitable treatment to officials
accused of criminal activity. We have, therefore, recommended that
the Attorney General be permitted to apply the written prosecutorial
guidelines of the Department of Justice, which govern ordinary crim-
inal cases, in deciding whether the appointment of a special prosecutor
is warranted. The Subcommittee also has recommended that the
trigger for a preliminary investigation, as well as for the appoint-
ment of a special prosecutor, be raised to a more realistic level.

Two other changes would also make the law less burdensome. The
Subcommittee has proposed that the name “special prosecutor” be
changed to “independent counsel” to remove the pejorative connota-
tion of the investigation, and that attorneys’ fees be awarded to the
subject of such an investigation in certain circumstances.
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While the Subcommittee believes th i
at the special pros

islrllloulg not be repealed, we also suggest that Con%ress vgodgcgl: 2‘2131?;

not amending the law to remedy its flaws. The implementation of

the Subcommittee’s rec ; , : :
the current Act. ommendations would substantially improve

Sincerely, :
Wirniam S. Comen, Chairman.
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I. SumMmary

A, THE SPECIAL PROSECUTOR LAW SHOULD BE RETAINED BUT NEEDS
IMPROVEMENTS

The Subcommittee believes that the concept underlying the special
prosecutor law is sound. By establishing a mechanism to ensure im-
partial and thorough investigations of allegations against high-
ranking Executive branch officials, the Act guards against both actual
and perceived conflicts of interest and assures the public that govern-
ment officials are not above the law. Therefore, the Subcommittee sup-
ports continuation of the special prosecutor law and rejects the appeals
by the Justice Department and other critics for its repeal.

Our endorsement of the special prosecutor law, based on our hearings
and investigations, does not mean that we believe the present Act is
perfect. To the contrary, we found significant problems in its imple-
mentation and believe that it should be amended. It would indeed be
unfortunate if the flaws and inequities in the present statute remained
uncorrected and thus provided ammunition for those who would
abandon the entire law.

B. THE SPECIAL PROSECUTOR LAW SHOULD BE PRESUMED TO BE
CONSTITUTIONAL

In the absence of a specific court test, the Subcommittee believes that
the special prosecutor law should be presumed constitutional. We are
concerned that the Department of Justice’s stated belief that the Act
is unconstitutional will invite an immediate challenge to the Act the
next time that it is invoked. Because of the near certainty of a court
test, the next special prosecutor may be reluctant to serve.

While we cannot undo the Attorney General’s statement, we have
received assurances from the Justice Department that the law will be
enforced and that the Department will provide the necessary resources
to the next special prosecutor to defend the statute’s constitutionality,
should the need arise.

0. THE PRESENT LAW HAS LED TO AN UNEVEN AFPLICATION OF JUSTICE

The Subcommittee’s primary concern centers on the fairness of the
existing law. It is ironic that this Act, which was intended to ensure
that high-ranking public officials were not above the law, has created
inequities in the enforcement of criminal laws.

In both the cases that have arisen under the Act, allegations of
criminal activity by high-ranking White House officials were investi-
gated which, had they been made against private citizens, would not
even have been pursued. The strict requirements of the present Act
leave the Attorney General with little discretion and force him to
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disregard standard Department of Justice policies. Permitting the
Attorney General to follow clearly established and defined prosecu-
torial guidelines would substantially lessen the problem of uneven
application of the law.

D. THE PRESENT ACT IS TOO EASILY TRIGGERED BY MINOR ALLEGATIONS

The restrictions and vagueness of the special prosecutor law severely
limit the ability of the Attorney General to dispose of minor allega-
tions without petitioning the court for a special prosecutor.

The Subcommittee proposes several changes in the existing law to
provide the Attorney General with more flexibility in order to reduce
the number of unnecessary special prosecutor investigations. For ex-
ample, we recommend that the Attorney General be allowed to con-
sider the credibility of the accuser in determining whether a prelimi-
nary investigation must be conducted, and that a special prosecutor be
appointed only for those cases in which the Attorney General reason-
ably believes that further investigation or prosecution is warranted.
Safeguards against abuse of this authority would, however, be main-
tained through the reporting requirements of the Act and the limita-
tions on the Attorney General’s investigative powers.

E. SPECIAL PROSECUTOR INVESTIGATIONS ARE COSTLY TO BOTH THE
GOVERNMENT AND THE PUBLIC OFFICIAL INVOLVED

Another inequity caused by the Act is the substantial financial bur-
den it imposes on the subject of a special prosecutor investigation as
well as on the government. Raising the trigger for the appointment
of a special prosecutor will eliminate some unnecessary investigations
and their consequent costs. But there will still be some cases in which a
public official has to bear substantial attorneys’ fees to defend himself
during an extensive investigation that probably would not have re-
sulted if he were an ordinary citizen.

To solve this problem, the Subcommittee recommends that the court
be given discretion to award attorneys’ fees to the subject of a special
prosecutor investigation. The Subcommittee Lelieves, however, that the
public official should be reimbursed only for those fees which would
not have been incurred by a private citizen in a similar situation.

F. THE TERM “SPECIAL PROSECUTOR” IS PEJORATIVE AND SHOULD BE
CHANGED

Any special prosecutor investigation of a public official will, of
course, attract substantial press interest that a private citizen would
not have to endure. Such scrutiny is perhaps part of the price of public
service. The Subcommittee believes, however, that much of the adverse
publicity resulting from a special prosecutor investigation could be
diminished by simply changing the name from “special prosecutor”
to “independent counsel.” This change would remove the Watergate
connotation of a special prosecutor investigation and would help spare
the subject of such an investigation adverse public reaction. Equally
important, the name “independent counsel” more accurately indicates
that the investigation is being handled outside of normal government
channels by an impartial investigator.

G. THE COVERAGE OF SELECTED OFFICIALS I8 INAPPROPRIATE TO THE
GOALS OF THE ACT

Another flaw of the Special Prosecutor Act is its coverage. The spe-
cial prosecutor mechanism is intended to eliminate the actual or per-
ceived conflicts of interest that arise when the Attorney General or the
Department of Justice is called upon to investigate an official who 1s
close to either the President or the Attorney General. The coverage
provisions of the present Act, however, are not appropriate to this
goal. For example, members of the Council on Envmpnmept;ﬂ, Quality
are covered by the Act, but not members of the President’s immediate
family who surely pose a greater danger of conflict of interest.

The Subcommittee recommends that the law be amended to include
members of the President’s family and to exclude officials who are
unlikely to be perceived as close to the President. We feel confident
that the public will accept a Department of Justice investigation of
officials not in a position to influence the investigation. In those in-
stances where an official not covered by the Act does create an actual
conflict of intevest, the Attorney General has adequate authority to ap-
point an outside prosecutor to handle the case.

The law also needs to be amended so that coverage does not depend
on which political party wins the election, as is now the case. Under
the present law, an official can conceivably be covered for as long as
16 vears even if he resigns after one year of service. To remedy this
problem, we recommend that all covered officials remain subject to the
Act for the incumbency of the President they serve, plus one year.

H. THE LAW TOO SEVERELY LIMITS THE ABILITY OF THE ATTORNEY GENERAL
TO REMOVE A SPECIAL PROSECUTOR WHO ABUSES HIS POSITION

In their efforts to guarantee the complete—and necessary—inde-
pendence of a special prosecutor, the authors of this Act may have
failed to include sufficient safeguards to prevent a special prosecutor
from abusing his position. Thus far, we have been fortunate that
honcrable, capable, and fair individuals have been appointed as special
prosecutors. The possibility of an irresponsible, politically motivated,
or publicity-seeking special prosecutor cannot, however, be dismissed.

Under the current law, not only are the powers of a special prosecu-
tor extensive, but it also is very difficult—in fact, nearly impossible—
for him to be removed from office. The Subcommittee believes that the
Attorney General should be permitted to remove a special prosecutor
upon showing of “good cause” as long as this decision is made public,
is reported to the Congress, and is subject to judicial review,

The Subcommittee’s review of the Act, our findings, and our recom-
mendations are set forth in detail in the report that follows. We hope
that Congress will adopt our recommendations for improving the spe-
cial prosecutor law and thus take our nation a step closer to the elusive
goal of “Equal Justice Under the Law.”

85-745 0 ~ 81 - 2
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II. INTRODUCTION

On May 20 and 22, 1981, the Senate Subcommittee on Oversight of
Government Management held hearings on the special prosecutor
p%'(?ix;i;ions‘.incorpomted in Title VI of the Ethics in Government Act
0 8.1

The Subcommittee’s investigation began as a result of the many
criticisms levied against the special prosecutor law. Although the
special prosecutor concept, in general, and the precise process adopted
by Title VI have generated much controversy since their inception,
criticism escalated In response to thé cases which have arisen under
the Act in the three years since its enactmest.

Approximately one year after the Act was passed, the first special
prosecutor was appointed to conduct an investigation of alleged co-
caine use by one of the highest-ranking White House officials, Hamilton
Jordan, the White House ‘Chief of Staff. After a six-month investiga-
tion which was accompanied by extensive media attention, Mr. Jordan
was exonerated by the special prosecutor. The second appointment of
a special prosecutor, once again to investigate alleged cocaine use,
followed within four months, and again there was prolonged media
attention. The allegations led to the resignation of Timothy Kraft,
subject of the investigation, as the manager of President Carter’s
re-election campaign. This investigation, like the Jordan case, also
ended in a decision by the special prosecutor not to seek a criminal
indictment in the case.

In addition to many stories in the press detailing the developments
of each investigation, the events generated strong editorial comments
in major newspapers. Some writers argued that the value of the
special prosecutor law was “trivialized” when it was used to investi-
gate charges of drug use and similar “private, off-duty peccadillos.” 2
Others viewed the law as well-intentioned yet far too sweeping.? Con-
versely, some writers argued that the Jordan and Kraft cases indicated
that the Act was working precisely as it was intended, and that the
special prosecutor appointment was essential to clear the name of
the subject of the investigation.?

The Subcommittee was particularly concerned by criticisms raised
against the Act by present and past Department of Justice officials, as
well as by many persons who had authored or supported the special
prosecutor provisions in the past. Some of the contentions made by

1 Public Law 95521, title VI, 28 U.8.C. §§ 591-98.

2 Egg, 2.5g7., “The Law’s Heavy Hammer,” Washington Star, Dec. 1, 1979, hearing record,
pp. .
: 3 See,’ edg ,.‘:1'.[.‘51%(: Special Prosecutor Rides Again,” Washington Post, Sept 16, 1980, hear-
ng record, p : :

1 See, e.g., YWhy the Jordan Case is Special,” the New York Times, Nov. 30, 1979, hearing
record, p. 455.

(8)

_n-mdin.n_mbmmjllnnk;

&




6

these critics focused on specific aspects of the present law ; for example,
that the Act’s coverage is too broad, the Act triggers a special prose-
cutor investigation too easily, the period for preliminary investigation
is too short. Other criticisms attacked the special prosecutor process
on broader bases, charging that the investigations required by the
Act were “a ridiculous waste of time,” ° that the Act creates an unfair,
more stringent application of criminal laws to elected officials, and
that the Act institutionalizes distrust of the Attorney General and the
Department of Justice. .

A precipitating factor in the Subcommittee’s decision to hold over-
sight hearings on the special prosecutor provisions was an announce-
ment made by Attorney General William French Smith expressing his
doubts concerning the constitutionality of Title VI of the Act. In a
letter dated April 17, 1981, to Michael Davidson, the Senatq Legal
Counsel, the Attorney General responded to Mr. Davidson’s inquiry
with respect to the position of the Department of Justice in Kraft v.
Gallinghouse, in which Timothy Kraft challenged the constitutionality
of the Special Prosecutor law.® Mr. Smith advised the Senate Legal
Counsel that although the Department of Justice would have no op-
portunity to express its views on the issue to the court as the Kraft
case had been dismissed, he wished to formally apprise Congress of the
Department’s position on the special prosecutor provisions.

In his correspondence, the Attorney General stated that:

A fter a careful review of the Act within the Department of
Justice and an analysis of iis practical effect over the past few
years, I have serious reservations concerning the constitution-
ality of the Act. In some or all of its applications, the Act
appears fundamentally to contradict the principle of separa-
tion of powers erected by the Constitution.”

Because Congress expressly retained oversight of the special prose-
cutor provisions under the terms of Title VI,? and because of a prime
function of this Subcommittee is to assure the smooth management
and implementation of government programs and policies, the Sub-
committee believed that the law was in need of a thorough review.

The timing of events was also a factor in the decision of the Sub-
committee to conduct an investigation and hold hearings on the special
prosecutor provisions. The dismissal of the Kraft investigation on
March 24, 1981, brought the first time in over a year in which there
was no pending special prosecutor investigation. The Subcommittee
believed that this was a prime opportunity to assess the efficacy of the
law without jeopardizing an ongoing special prosecutor investigation.

The Subcommittee’s investigation prompted two days of hearings
focusing on the efficacy to date of the special prosecutor provisions and
on the criticisms levied against the Act. At these hearings, the Sub-
committee received testimony from the following persons: The Hon-
orable Benjamin R. Civiletti, Former United States Attorney General ;
Mr. Lloyd N. Cutler, Esq., Former Counsel to the President; Mr.

5 Taylor, Robert B., “Doubts About the Law for Prosecuting Federal Officials,” Wall Street
Journal,-Oct. 30, 1980, hearing record, p. 452,
9 Hearing record, pp. 130-31.
7 Hearing record at 131.
"828 U.8.C. § 595.

7

Philip B. Heymann, Esq., Former Assistant Attorney General, Crimi-
nal Dlzvision,}hniteé Stgt’es Department of Justice; Mr. Samuel Dash,
Tsq., Director, Georgetown University Law Center Institute of Crimi-
nal Law and Procedure, and Former Chief Counsel, Senate Watergate
Committee; The Honorable Rudolph W. Giuliani, Associate Attorney
General, United States Department of Justice; Mr. Arthur H. Christy,
Esq., Special Prosecutor in the Hamilton Jordan investigation; Mr.
Steven B. Rosenfeld, Esq., Chairman, Committee on Federal Legisla-
tion, Association of the Bar of the City of New York; Mr. Fred
Wertheimer, Esq., President, Common Cause. )

The testimony presented at these hearings, as well as other 1nf9rm%1;~
tion and evidence received during the course of the Subcommittee’s
investigation, provides the basis for the findings and recommendations
set forth in this report.




ITI. Tae SprciarL ProsecuTor Provisions

A. BRIEF HISTORY OF THE SPECIAL PROSECUTOR LAW

The special prosecutor provisions embodied in the Ethics in Govern-
ment Act of 1978 are the culmination of a series of proposals con-
sidered by Congress as early as 1978 to assure independent investiga-~
tion of alleged criminal wrongdoing by high-ranking executive
officials.

Following revelations of possible abuses and illegal activity by
Nixon Administration officials, there were many calls in Congress for
the appointment of a special prosecutor, independent of the Depart-
ment of Justice, to investigate the Watergate case and related activi-
ties. During the spring of 1973, the Senate Judiciary Committee ex-
plored the need for a special prosecutor during the confirmation hear-
ings of Elliot Richardson to be Attorney General.? Mr. Richardson
eventually appointed Archibald Cox as special prosecutor, and drew
up a charter governing the special prosecutor’s activities. This agree-
ment provided that the Attorney (reneral would not interfere in Mr.
Cox’s decisionmaking, and that the prosecutor would not be removed
“except for extraordinary improprieties.”® Despite Congressional
skepticism on the actual degree of control by the Attorney General,
Mr. Richardson was confirmed.

The firing of Mr. Cox by Acting Attorney General Bork because
of Mr. Cox’s refusal to compromise on obtaining access to presidential
material for his investigation revived calls for legislation to assure the
independence of the special prosecutor. Many proposals were intro-
duced in the 93rd to 95th Congress, and despite variations in form,
they shared the common theme of the need for an independent investi-
gator, free from the “divided loyalties” inherent in being subject to
the control of the executive branch. The variations were .principally
in the areas of appointment and remeoval powers over the special pros-
ecutor, and the duration of the office. Some proposals vested appoint-
ment and removal power in the courts, while others gave this authority
to the President, subject to defined limitations. Still others provided
for appointment with the advice and consent of the Senate. The Senate
Watergate Committee recommended the establishment of a permanent
office of Public Attorney, in the nature of an ombudsman to watch over
the executive branch. Other proposals preferred a temporary special
prosecutor, to be appointed in prescribed instances of alleged criminal
activity and in instances of potential conflict of interest.

Extensive hearings were held on these proposals in both the Senate

9 See hearings on nomination of Hlliot Richardson to be U.S. Attorney General, before
the Committee on the Judiclary, U.S. Senate, 93d Congress, 1st session, May 9-22, 1978.

10 See hearings before the Committee on the Judiciary, U.S. Senate, 93d Congress, 1st ses-
sion, On Special Prosecutor, (1973), p. 2.

(9)
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and the House of Representatives in 1975 an '
. ativ and 1977.** During t
hearings, there was a general consensus on the following facts: s e
. (1) The Department of Justice had not in the past allocated suffi-
clent departmental resources to handle cases of official corruption and
ca?%s) a%‘smgb out of the federal election laws;
e Department of Justice has difficulty investioatine and
gl:osecutmg. crimes allegedly committed by hig%—raaﬂ:iﬁs executive
: 1a,lnch officials because the Department of Justice is poorfy equipped
o éandle. cases involving senior executive branch officials: and
Gegle)m}t éi ti%O mE_ch tto 1e;e:pect any person, for example the’Attorney
: vestigate his super: Vi : i anger
corrfﬂicts’ X in-te;rest.% periors without presenting dangers of
o address these concerns, the Ser irs C
. ms, Senate Governmental A ffairs Com-
mittee adopted S. 555, which was incorporated into the Ethics in G%YS‘-
‘ermnent Act of 1978. In its report, the Committee stated that :

The solution to these problems is not mere} ‘
of more criminal laws. It is essential that, thg7 %ﬁsﬁ%ﬁ?ﬁngﬁg
Attorney General, and other top officials in the Departmeﬁt of
Justice be men of unquestioned integrity. However, it is also
essential that we have a system of confrols and in’stitt;tions

which make the misuse a v . R :
impossible. nd abuse of power difficult, if not

To establish such a system of contr '
abli ntrols, Congress passed Tit]
Ithe Ethics in Government Act of 197 8 which prolvides for ae c‘.glrf
2p%)011ﬂ;ed special prosecutor on an ad hoc, temporary basis to investi-
gave allegations of criminal activity by high-ranking federal officials.

B. STRUCTURE OF THE ACT

Title VI of the Ethics in Government Aot prescr
ments for the appointment, authority, conduect,
cial prosecutor.** Under the Act, the Attorney General must conduct
fj‘ pl;filglnm:a,ry Investigation whenever he receives “specific informa-
til(:)nA ta,lt any federal officers or campaign official designated under
the A 6015 X)ﬁ(};ﬁgﬁ?%o%ly ieil’eritl gzrllminal law other than a petty

Hense. Lo the Act’s legislative history, “specific informa.
tion” includes all zfllerratlo»ns of wrongdoinge ot o Jizod alls
gations with no factual support.’® For ex-alrlrtf)(lgxcepHC gen(?rahzed o
claiming that a named cabinet officer is "dishﬁ)rfe’s%"S(w)x}(l)t{%llclylllz)lgcgll'?o?u
a preliminary Investigation of an official covered by Title VI e

Upon completion of the preliminary investigation, which fnay not
exceed 90 days, and which must not. reach the dimensions of ayfull-

blown investigation,"” the Attorney General must report to the Special

. See, e.g. hearing before the C i
Congross, 15t seasing before f ¢ tommittee on Governmental Affairs, U.S Senat
Tostoe e 15t Tadiciary H'oﬁ)sﬁeo 0(f1977), hearings before the Subcommittee on Cfxm91151tz:11i

2835 and related bills 0775 Do Representatives, 95th Congress, 1st sessi g
' rings before t1 i » 1st session, on HL.R.
U'1Sz' Senate, 94th Congress, 1st session on S. 4%5t ;%g%l?l%lgge?l%%govexnmeutul Operations,

session, on 8. 5
ST a8 53 (1977 at 3, 4.

ibes the require-
and removal of a. spe-

u Sdpra. fn. 1, hearin

;‘: glsl U.S.fC. §2592. g record, pp. 22432,
pra fn. .

7 Id. at 54, at 52

.
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Prosecutor Division of the United States Court of Appeals for the
District of Coluzrnbin, established by Title VI. After the investigation,
there are three courses of action which may ensue: *®

(1) If the Attorney General finds that the matter under considera-
tion is, at the completion of the investigation, “so unsubstantiated
that no further investigation or prosecution is warranted,” he must
so notify the court by memorandum, in which case the court has no
power to appoint a special prosecutor. :

(2) If the Attorney General finds that any further investigation or
prosecution is warranted, he must apply to the court for the appoint-
ment of a special prosecutor, in which case Title VI requires the court
to appoint, and define the jurisdiction of, a special prosecutor.

(3) If the Attorney General makes no determination at the close of
the 90-day period from the receipt of the allegation, he must apply for
a special prosecutor, in which case the court must appoint a special
prosecutor.

Once appointed, the special prosecutor has extensive authority with
respect to all matters within his jurisdiction. Title VI vests the spe-
cial prosecutor with “full power and independent authority” to exer-
cise all investigative and prosecutorial functions and powers of the
Department of Justice, the Attorney General, and any other officer or

. employee of the Department of Justice.® These powers include, but

are not limited to, conducting grand jury investigations, granting
immunity to witnesses, inspecting tax returns, and contesting claims
of privilege or national security in cases of attempts to withhold evi-
dence. In addition, the Department of Justice must provide assistance
to the special prosecutor, for exampile, providing resources or access to
files, upon request by the special prosecutor. The Act provides for re-
moval of the special prosecutor in only limited situations: the Attor-
ney (teneral may remove the special prosecutor only on the grounds of
extraordinary impropriety, or physical or mental incapacity. In such
cases, the Act provides that the special prosecutor may obtain judicial
review of his removal.? A

The Act also establishes procedures for judicial and Congressional
oversight of the special prosecutor.?* At the end of his investigation,
the special prosecutor must file a report with the court setting forth a
full description of his work, disposition of all cases brought. and rea-
sons for decisions not to prosecute matters within his jurisdiction.
Moreover, a special prosecutor must send periodic reports on his activ-
ities to Congress. He must advise the House of Representatives of any
substantial, credible evidence that may constitute grounds for im-
peachment. The Act also provides the appropriate Congressional com-
mittees with oversight jurisdiction with respect to the official conduct
of the special prosecutor. 4 '

Other provisions of the Act strictly limit disclosure of information
regarding the preliminary investigation and special prosecutor phases
of the nrocess.?? Material filed with the court.is revealable onlv by
leave of the court. Further, a special prosecutor’s appointment, iden-

1828 U.8.C. § 592,
1028 11.8.C. § 594.
20 28 U.8.C. § 5986,

8 U.8.C. § 595
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tity and jurisdiction may be made public only upon request of the
Attorney General or by order of the court. Finally, under a sunset
provision, the special prosecutor provisions expire in October, 1983,
unless reenacted by Congress.?

C. EXPERIENCE UNDER THE ACT

To date, a special prosecutor has been appointed pursuant to Title
VI of the Ethics in Government Act on two occasions.?* Both cases
involved alleged possession and use of cocaine by Carter Administra-
tion officials, and both cases resulted in a decision by the special pros-
ecutor not to prosecute the subject of the investigation. As Title VI
specifically states that a special prosecutor’s identity and prosecutorial
jurisdiction shall be made public only upon the request of the Attor-
ney General or upon a determination by the court,?® it possible that
a special prosecutor could be appointed at any given fime without
disclosure to the public.

The first instance in which a special prosecutor was appointed under
the Act involved allegations of cocaine use by then White House Chief
of Staff Hamilton Jordan. In June of 1979, two owners of Studio 54
Discotheque in New York City, Steven Rubell and Tan Schrager, were
indicted for allegedly skimming money from Studio 54’s operation
and for alleged income tax evasion.?® The following month, attorneys
for Messrs. Rubell and Schrager informed the U.S, Attorney’s Office
in New York that they would divulge information concerning drug
use by Hamilton Jordan in return for a dismissal of indictments
against their clients. On August 23, 1979, the attorneys met with rep-
resentatives of the Department and Justice and alleged that Mr. Jor-
dan had used cocaine at Studio 54 on June 27, 1978. The Department
of Justice rv”ised to dismiss or reduce the charges against Messrs.
Rubell and Schrager,

On August 23, 1979, United States Attorney General Benjamin
Civiletti ordered a preliminary investigation of the cocaine use alle-
gations pursuant to 28 U.S.C. §592(a).2" The preliminary investi-

gation was required by the Act because Hamilton J ordan, as White
House Chief ot Staff, held a position subject to the special prosecutor
provisions, and the specific conduct alleged would constitute a viola-
tion of federal criminal law other than a petty offense.

On November 19, 1979, Attorney General Civiletti made applica-
tion to the Special Prosecutor Division of the United States Court
of Appeals for the District of Columbia 2 to appoint a special pros-
ecutor. In his application, Mr. Civiletti stated that:

As a result of the preliminary investigation it is my con-

clusion that the matter is so unsubstantiated that prosecu-
ion is not warranted.

228 U.S.C. § 598.
2 Letter dated May 21, 1981, from th
Cohen, hearing record, p. 235-65, p. 244.
ee heport of wpecial Prosecutor on Alleged Possession of Cocaine by Hamil
filed by Arthur H. Christy, May 28, 1980, hearing record, pp. 378-433. ¥ Hamilton Jordan,

27 Applieation of Attorney General for A ointment of Special Pr
19;789I,dhearing record: goraey Gu pPDp pecial Prosecutor, filed Nov. 19,

e Department of Justice to Senator William S.
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However, in view of the limitations imposed on the De-
partment during the course of a preliminary investigation,
I am unable to find that this matter is “so unsubstanti-
ated that no further investigation . .. is warranted.” 2

The application further stated that:

Information from a number of pertinent witnesses has
not been obtainable in the preliminary investigation with-
out compulsory process. Final resolution will require that
information, an assessment of the qredlblllty of several wit-
nesses, under oath, and the evaluation of evidence. Then de-
terminations can be made concerning whether an indictment
of the type alleged, in light of the available evidence, war-
rants any further action. The statute requires here that such
investigation be conducted now by a special prosecutor ap-
pointed by the Court.?°

The preliminary investigation focused only on the Studio 54 allega-
tions, but there were three other I'BI investigations of alleged cocaine
use by Mr. Jordan. None of these allegations led to an application for
a special prosecutor. o

In his application to the court, Attorney General Civiletti recom-
mended that the jurisdiction of the special prosecutor be limited to
investigation and prosecution of the Studio 54 cocaine use allegation
only, and the investigation of whether anyone deliberately made false
statements to the Department of Justice in attempts to initiate or mis-
lead the preliminary investigation. The Attorney General further
recommended to the court that if such cases of fraud were found, that
these be referred to the Department of Justice for further investiga-
tion or prosecution. . .

On November 29, 1979, the court appointed Arthur H. Christy as
special prosecutor to investigate the allegation that Mr. Jordan pos-
sessed cocaine in the Southern District of New York on June 27,
1978.%* Despite the Attorney General’s recommendation for a limited
jurisdiction, the court defined the special prosecutor’s jurisdiction as
mvestigation of the Studio 54 allegation, and “any other related or
relevant allegation of a violation or violations of 21 U.S.C. § 844.(a)
by Hamilton Jordan.” * ‘ _ ] o

Special Prosecutor Christy conduced a six-month independent in-
vestigation of the allegations. He held approximately 100 interviews
of about 65 persons. The information developed during the course of
Mr. Christy’s investigation was presented to a grand jury sitting in
the Southern District of New York. On May 21, 1980, after due delib-
eration, the Grand Jury reported that there was insufficient evidence
for an indictment of Hamilton Jordan, and voted unanimously a No
True Bill.* . o L )

On May 28, 1980, Arthur Christy submitted a report describing his

work as special prosecutor and stating his conclusions to the court

2 1d. at 361.

30 14.

3 Order appointing special prosecutor, issued Nov. 29, 1979, hearing record, p. 357.
a2 Id

% See letter dated June 22, 1981, from Arthur H, Christy to Senator William 8. Cohen,
hearing record, pp. 146-63, at 153.
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as required by the Act. In that report, Special Prosecutor Christy -

stated that:

Based on all of the information developed during the
course of the investigation, it is my conclusion that there is
Insuflicient evidence to warrant the bringing of criminal
charges against Hamilton Jordan for possession of cocaine
In violation of 21 U.S.C. § 844 (a) 3¢

Pursuant to the recommendation of the special prosecutor, no
charges were filed against Mr. Jordan.

The Kraft case

The second instance in which a special prosecutor was appointed
pursuant to Title VI again involveélp alleggtions of cocaine Il)l‘IS)e by a
White House official and, in-fact, arose out of the Jordan case.

In his report filed with the court outlining the conclusions of the
Jordan investigation, Arthur Christy filed a confidential addendum
which was transmitted to Attorney Gemeral Civiletti. In his report,
the precise content of which is nondisclosable pursuant to 28 U.S.C.
§ 592 (d) (2), Mr. Christy revealed allegations of drug possession
against Timothy Kraft, then campaign manager for the Carter-Mon-
dale Presidential Committee. Mr. Kraft was covered by the special
prosecutor provisions in his capacity as a former White House Ap-
pomntments Secretary and former Assistant to the President for Per-
sonal and Political Coordination, as well as in his capacity as Cam-
paign Manager.?

In his testimony regarding this case, Attorney General Civiletti
stated that because Mr. Christy was familiar with the allegations, he
had sought to extend Mr. Christy’s appointment to handle the Kraft
case, yet this attempt failed. He further stated that Mr. Christy “was
generally of the view that they were not of substantial merit [or]
prosecutorial merit,” and that the case did no , “under the 01'dina,r};
principles and standards of the Department of J ustice, . . . merit ex-
tensive investigation or prosecution.” 3 On August 26, 1980, however,
Attorney General Civiletti applied to the court for a spe.cia,’l prosecu-
tor to further investigate the allegations because he was unable to
conclude that the matter was so unsubstantiated that no further jnves-
tigation or prosecution was warranted.

On September 9, 1980, the court. appointed Gerald J. Gallinchouse
of New Orleans to investigate allegations that Kraft possessgd and
used. cocaine in New Orleans on or about August 10, 1978, and in San
Francisco on or about November 18, 1978, as well as ’any related
mzibterg.a" of th

n view of the extensive publicity which the case generated in t
news media, and because Mr. Kraftywa,s involved in the Catr%gr}i\llg}rlf
dale Presidential Committee, the special prosecutor postponed his
grand jury nvestigation until after the 1980 presidential election. In
a letter to the Subcommittee, Mr. Gallinghouse stated that he delayed

3 Supra fn. 26, hearing record at 383,

3 Testimony of former Attorney General Benjamin R. Civiletti before the Subcommittee

on Oversight of Go
S“é’e”%df“' 56. vernment Management, May 20, 1981, hearing record pp. 8, 18; see also,

3 Order appointing spectal prosecutor, issued Nov. 29, 1980, hearing record, p. 875
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the investigation in order to ensure fair administration of justice, to
avoid suggestions of partisan political considerations, to achieve pub-
lic confidence in the fairness and impartiality of the investigation, and
to protect the constitutional due process rights of Mr. Kraft and pro-
spective witnesses.’®

The investigation was further delayed when attorneys for Mr. Kraft
filed a civil action for injunctive relief and declaratory judgment in
the United States District Court for the District of Columbia. In
particular, the action challenged the constitutionality of the special
prosecutor provisions and contended that Mr. Gallinghouse was ineligi-
ble to serve as special prosecutor.*® Meanwhile, Mr. Kraft had resigned
his position as campaign manager due to the continued publicity
surrounding the allegations.

The special prosecutor investigation continued until March 1981
when Mr. Gallinghouse concluded that there was no factual or legal
basis for a criminal charge against Mr. Kraft. Pursuant to this find-
ing, the pending civil actions were rendered moot and were thus
dismissed.*°

Other investigations under the act

In addition to the two investigations which led to the appointment
of a special prosecutor, there have been six cases in which the Attorney
General conducted a preliminary investigation after receiving specific
information that a person covered by the special prosecutor provisions
committed an offense which triggered the Act.** The circumstances of
only one of these investigations, the so-called White House Luncheon
case, have been publicly disclosed.

On November 38, 1978, the Federal Bureau of Investigation re-
ceived an allegation from an informant that on August 10, 1978,
President Carter and Vice President Mondale may have illegally so-
licited or received political contributions at a White House luncheon
for the purpose of eliminating debts incurred by the Democratic Party.
The informant stated that further information would appear in New
York magazine during that month. An article dealing with the lunch-
eon did indeed materialize, and although it did not expressly state
that solicitations or receipts of funds were illegally made, the clear
implication was that political contributions could be traced to the
Iuncheon.

Because the allegation and magazine article indicated that a fed-
eral criminal law might have been violated, the Department of Justice
conducted a preliminary investigation of the matter.

On February 1, 1979, Attorney General Griffin Bell filed a report,
as required by the Act, concluding that no special prosecutor should
be appointed. Attorney General Bell stated that:

In sum, there is no factual substantiation of any solicita-
tion or receipt by the President, the Vice President or Mr.

33 Letter dated May 15, 1981 from Gerald J. Gallinghouse to Senator William S. Cohen,
hearing record, pp. 284-354, at 288.

3 Jd., hearing record at 296. 28 U.8.C. § 593(d) disqualifies persons who ‘‘recently held
any office of profit or trust under the United States. Plaintiffs argued that because
Mr. Gallinghouse had served as U.S. attorney for the eastern district of New Orleans
from 1970 until 1978, he was ineligible to serve as special prosecutor.

40 1d, hearing record at 351.

41 Supra fn. 24, hearing record at 244,
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McCleary [Deputy Assistant to the President for Political
Liaison] at the White House on August 10, 1978, There is no
evidence of conduct on their part that would fall within the
scope and purpose of the Statute. Morecver, there is no indi-
cation from the preliminary investigation that further in-
vestigation could reasonably be expected to disclose evidence
of a violation which. could warrant prosecution under this
Statute. The case is without merit.

Therefore * * * T find the matter is so unsubstantiated
that no further irvestigation or prosecution is warranted,
and that no special prosecutor should be appointed.#

As Title VI provides that the court shall have no power to appoint a
special prosecutor in instances where the Attorney General has deter-
mined that no further investigation or prosecution is warranted,* no
special prosecutor was appointed in the White House Luncheon case,
and no further-investigation was made.

At the hearing, Associate Attorney General Rudolph Giuliani testi-
fied that there have been five other preliminary investigations which
have not led to appointment of a special prosecutor.** Due to the
restrictions on disclosure of such investigations provided for in Title
VI, however, these cases are nondisclosable without leave of the Spe-
cial Prosecutor Division of the Court.

4214., hearing record at 264.
44*128 U.8.C. § 592 (b) (1).
Testimony of the Honorable Rudolph Giuliani, Associate Attorney General, Depart-

ment of Justice, before the Subcommitte
1081 hoaring oy oefare the e on Oversight of Government Management, May 22,

IV. Discussion

A. OVERVIEW

In the three years since the enactment of the Ethics in Government
Act, the special prosecutor provisions have been the subject of much
criticism and debate. Much of the publicity which the Act has received
stems from the controversial nature of the two cases in which special
prosecutors have been appointed. Many critics, however, view the
Jordan and Kraft cases as illustrations which verify their broader con-
cerns with the wisdom and fairness of the Act in general, and partic-
ularly with certain aspects of the special prosecutor provisions as cur-
rently written which may give rise to an uneven application of the law
against public officials.

The hearings held by the Subcommittee provided an open forum at
which both supporters and critics of the special prosecutor law had an

~ opportunity to express their opinions on the efficacy of the law to date,

as well as on possible recommendations to improve the present struc-
ture of the Act.

The discussion which follows considers these issues which were raised
at the hearing:

¢ the need for an institutionalized system of controls to prevent
actual or perceived conflicts of interest in the investigation of
wrongdoing by Government officials;

e the constitutionality of the special prosecutor provisions and
the practical effect of the Department of Justice’s statement re-
garding its constitutionality;

® the costs of the special prosecutor process to both the Govern-
ment and the subject of the investigation;

e the coverage of the Act, in terms of persons subject to the Act,
length of time persons remain subject to the Act, and number of
crimes covered by the Act;

e the standard under the present law which triggers a preliminary
investigation;

e the length and nature of the preliminary investigation;

e the level of discretion and the factors considered in the Attorney

General’s determination of whether a special prosecutor should
be appointed ;

e the extensive powers of the special prosecutor and the potential
for abuse of this office.

B. THE SPECIAL PROSECUTOR PROVISIONS ARE NECESSARY TO ESTABLISH PUB-
LIC CONFIDENCE IN THE INVESTIGATION OF SENICR OFFICIALS

The basic purpose of the special prosecutor provisions is to assure
public confidence in the impartial investigation of alleged wrongdoings
by government officials, Prompted by the events of Watergate, Con-

17
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gress recognized that actual or perceived conflicts of interest may exist
when the Attorney General is called on to investi gate alleged criminal
activities by high-level government officials.*s

When conflicts exist, or when the public believes there are conflicts,
public confidence in the prosecutorial decisions is eroded, if not totally
lost. Thus, Congress determined that a statatory mechanism providing
for a temporary special prosecutor was necessary to insulate the At-
torney General from making decisions in these instances.

Based on testsimony which we received from authors and sup-
porters of the Act, as well as from officials who have been. involved
in its implementation, the Subcommittee finds that dangers of con-
flict of interest were not unique to Watergate, but rather are inherent
in our system of government. The Attorney General is a political
appointee of the President, at times a close advisor to the President,
and part of an Administration that may aspire to re-election or have
other political objectives. Thus, from a political perspective, it is
understandable that an Attorney General might seek to avoid any
embarrassment which the investigation of a senior official would bring
to his Administration.

Moreover, even when an Attorney General makes totally unbiased
decisions in investigating officials, the public may perceive actions
as having political motivations. In testimony before a Senate Judi-

clary subcommittee in 1975, former Special Prosecutor Archilald
Cox stated that:

The pressure, the divided loyalty, are too much for any
man, and as honorable and conscientious as any individual
might be, the public could never feel entirely easy about
the vigor and thoroughness with which the investigation
was pursued. Some outside person is absolutely essential.*s

Many witnesses who testified at our hearing reaffirmed this con-
cern that the public will not accept an Attorney General’s actions
as impartial, even where decisions were actually made with total
objectivity. For example, Samuel Dash, former Chief Counsel to
the Senate Watergate Committee testified that -

There is no way around the unfortunate fact of human life,
that if the Attorney General attempts to put himself into
the prosecution of a high Government official in his own
Government, it will be looked upon by the public as favor-
itism, and it won’t be trusted, whatever decision he makes.

I think that I make the point in this statement that it is
& no-win situation for the Attorney General. If he does the
honest and fair thing where there is an unfair or wrong
charge against a public official, and he determines that it
should be dismissed, his action will be distrusted by many
members of the public. And he will be accused of favorit-

‘5 See generally, Senate report, supra fn. 12 at 2. The Supreme Court has also acknowl-
edged this problem when it stated that “one who holds his office only during the pleasure
of another eannot be depended upon to maintain an attitude of independence against the
latter’'s will.” Humphrey's Erecutor v. United States, 295 U.S. 602 (1935).

40 Prepared statement of Herbert J. Miller, on behalf of the American B
May 20, 1981, hearing record, p. 437. riean Bar Assoctatlon
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ism, and the public official will not be given the really clean
bill of health that he is entitled to.*’

The Subcommittee concludes that an institutionalized system of
controls is necessary to create public confidence in the investigation
of high-level officials. ' | _

Historical experience demonstrates that public confidence is served
only when these investigations are conducted by a person totally out-
side the control of the Attorney General and senior officials of the De-
partment of Justice. For example, in the so-called “Carter Peanut
Warehouse Case,” Attorney General Griffin Bell appointed Paul J.
Curran “special counsel” to investigate allegations of questionable loan
transactions between the Carter family business and the National
Bank of Georgia and of possible illegal diversion of funds borrowed
by the warehouse to the Carter 1976 election campaign. Because, under
tha terms of his appointment, all Mr. Curran’s prosecutorial decisions
were subject to review by the Head of the Criminal Division, Attorney
General Bell drew much criticism in Congress and the media. Once
Attorney General Bell granted Mr. Curran total independence and
Mr. Curran issued a detailed report clearing President Carter and his
brother Billy of all criminal wrongdoing, public confidence in the
thoroughness of the investigation was restored.*®

The Subcommittee rejects the contention, made by the Department
of Justice at our hearing, that the special prosecutor provisions are
unnecessary because the Attorney General already has adequate statu-
tory authority to appoint an outside investigator. Experience shows
that attorneys have, in the past, been unwilling to appoint an inde-
pendent prosecutor to handle investigations. For example, no special
prosecutor was appointed to investigate allegations of attempted brib-
ery of Carter Administration officials by fugitive financier Robert
Vesco, or of perjury by former Treasury Secretary G. William Miller
during his confirmation hearings. Since a number of these activities
were under investigation by the Department of Justice before the effec-
tive date of the Ethics in Government Act, the Attorney General tech-
nically was not required to appoint a special prosecutor. Still, the
failure to refer the allegations to special prosecutors may have sacri-
ficed public confidence in the thoroughness of the investigations.*®

The strong reluctance of the Attorney General to appoint outside
counsel in these cases demonstrates that the decision must not lie with
the Attorney General. The special prosecutor provisions achieve this
goal by establishing defined circumstances in which the Attorney Gen-
eral must conduct a preliminary investigation, appoint a special prose-
cutor, and report his activities to the Court. ‘

The intent of the special prosecutor provision is not to impugn the
integrity of the Attorney General or the Department of Justice.

1 muel Dash, director, Georgetown University Law Center Institute of
Criixr’xli}relitlhﬂg%yagfd %arlo&edure, and former chief counsel, Senate Watergate Committee befox('le
the Subcommittee on Oversight of Government Management, May 20, 1981, hearing record,

Dy inati “ter's war Vati % of Georgia, report to the
18 Investioation of Carter’s warchouse and the National Bank o ( :
Gongillegcssg;,?;:gntfnited States. Paul J. Curran. specinl counsel, submitted Mar;’ 23, 1;.‘3.79 o
see also. Shapirvo, Irn, “Ham Jordan and “3“3 %{guft Suffered for a Good Cause,” Washing-
ton Post, Avnr. 5, 1981, hearing record, pp. 459-62. ) 1978, The Asso-
i ovisions of the BEthics in Government Act of , e Asso
ciz::i%‘rllleog %%céa%ifﬁ'r%sfectthog gil;c.vwof New York, Committee on Federal Legislation, May 22,
1980, hearing record, pp. 174, 178-79.
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Throughout our system of justice, safeguards exist against actual or
perceived conflicts of interest without reflecting adversely on the
parties who are subject to conflicts. In many areas when Congress and
the courts have identified situations where conflicts may arise, they
have imposed reasonable restrictions on the parties involved in order
to assure fair decision-making, and public acceptance of the decisions.
For example, Congress has placed restrictions on officials who deal
with the government after they have left public service, and the Courts
have required corporate officials to disclose their personal financial
affairs when acting on behalf of the corporation.®

Safeguards are particularly evident in our judicial system, where
great dangers exist that the public may reject decisions involving fact-
finding, guilt or innocence, or the enforcement of laws and sanctions
when it perceives that conflicts are present. For example, statutory
mandates or ethical guidelines require judges and lawyers to recuse
themselves from participation in cases where they have special rela-
tionships with the parties or issues in a given case.’ Recusal is also
required or encouraged where the conflict is more apparent than real.
This policy in no way questions the integrity of the jurists or counsels
involved. Rather, in the public’s perception, their integrity increases
when judges and counsels withdraw in order to ensure impartiality.

Thus, the Subcommittee finds that the need for an independent
special prosecutor still exists. While we do believe, based on the Sub-
committee’s findings set forth in this report, that the present law
requires amendments in certain areas, these are offered to refine, not
diminish the law. Therefore, we recommend that Congress not repeal
the Act, but rather that it incorporate the changes recommended by
the Subcommittee, and extend the Act beyond its sunset date of
October, 1983,

C. THE PRESENT LAW IS PRESUMED TO BE CONSTITUTTONAL

Prior to the hearing, Attorney (General William French Smith
publicly announced that he had “serious reservations” concerning the
constitutionality of the special prosecutor provisions of the Ethics
in Government Act, primarily on the grounds that it violates the
separation of powers doctrine established by the Constitution. He
stated the view of the Department of Justice, expanded by Associate
Attorney General Giuliani at the hearing, that the Act ignores the
constitutional mandate that the Executive Branch must enforce the
laws and prosecute Federal offenses by lodging these duties in an
officer who “is not appointed by, accountable to, or save in extraordi-

nary circumstances, removable by the Attorney General or the
President.” 52

The Subcommittee’s investigation and hearing did not focus exten-
sively on the constitutionality of the special prosecutor provisions, as

the Subcommittee recognizes that the final resolution of this issue

% See, e.g., Public Law 95-521, title V, 18 U.S.C. § 207 ; State ex rel. Hayes Oyster Co. V.
f:eyg%qlt Oyster Co.; 64 Wash. 2d 388, 391 P.2d 979 (1964) ; see also, Model Bus. Corp.

51 See,' e.g., 28 U.8.C. § 455, hearing record at 113-15; ABA Code of Judicial Conduct
Cannon 3 (judges) ; ABA Code of Professional Responsibility Cannon 5 (attorneys: actual
conflict), Cannon 9 (attorneys: appearance of conflicts),

52 Supra fn. 6, hearing record at 131.
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must await; decision by the courts. Prior to passage of the Ethics in
Government Act, Congress extensively considered this issue.®® It con-

" concluded then that a judicially appointed special prosecutor, remov-

able by the Attorney ™ General in limited circumstances, is
constitutional. The Subcommittee reafirms this finding based upon
the analysis submitted to Congress at that time, as well as the argu-
ments in support of constitutionality submitted to the Subcommittee
by Common Cause and the Bar Association of the City of New York.>
Thus, the Subcommittee’s findings and recommendations set forth
in this report assume that the present special prosecutor process is
constitutional, and we recommend that the present statutory process
for appointment, authority and removal of a temporary special prose-
cutor be retained with modifications.

D. THE STATEMENT MADE BY THE DEPARTMENT OF JUSTICE CONCERNING
THE CONSTITUTIONALITY OF THE ACT INVITES CHALLENGES BY THE NEXT
SUBJECT OF AN INVESTIGATION

While the Subcommittee recognizes the legitimate prerogative of
the Attorney General and the Department of Justice to express its
views on the constitutionality of statutes currently in force, the Sub-
committee is gravely concerned that Attorney General Smith’s an-
nouncement doubting the constitutionality of the present law will un-
dermine the operation of the provisions in the next case which arises
under the Act. -

Because of the reservations expressed by the Attorney General, the
Subcommittee believes that it is virtually inevitable that the next
subject of a special prosecutor investigation will move to enjoin the
special prosecutor on the grounds that the provisions are unconsti-
tutional. Consequently, the person chosen by the court to act as special
prosecutor may be reluctant to serve. In the event of such an action,
the special prosecutor would be unable to carry out his duties during
the pendency of the case and potentially lengthy appeals. Moreover,
all other cases which may have required a special prosecutor under
the Act would also be delayed—or never pursued—during this long
judicial review process. As the special prosecutor provisions have an
expiration date of October 1983, a serious danger exists that the effec-
tiveness of the Act will be rendered entirely void. Former Special
Prosecutor Christy expressed this concern at the hearing, saying
that many attorneys would be reluctant to serve in the face of a con-
stitutional challenge. 5

Of course, the Subcommittee recognizes that challenges by the

subject of the investigations may have been inevitable even in the

absence of the Attorney General’s announcement, as the Kraft case
illustrates. The Subcommittee believes, however, that the Attorney

(;‘renliml’s statement gives added weight to a subject’s challenge to
the Act. '

5 See, e.z.. hearings on 8. §55. supra fn. 11 ; hearings on special prosecutor, supra fn. 10.

5 See Memorandum of Commu. Cause ns Amicus Cnreae In Supnort of the Constitu-
tionality of the Sneqml Prosecutor Law, Kraft v. Gallinghouse, Civil Action No. 80-2952
(D.D.C. 1980). hearing record, pp. 31947 ; Report of the Bar Association of the City of
Ne;v%’m%k. supra,ffﬁ. g{) H C

% Testimony of Avthnr H. Christy before the Subcommittee on Oversi ht of rn
Management, May 22,1981, hearing record, p. 145. g Government
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Even more disturbing to the Subcommittee is evidence which we
received during our investigation indicating that the Department of
Justice was reluctant to assist the special prosecutor in defending the
constitutionality of the present law when it was challenged by Tim-
othy Kraft in a suit filed in U.S. District Court. In his response to
questions submitted by Senator Cohen, Gerald Gallinghouse, special
prosecutor in the Kraft investigation, described the unwillingness of
the Department of Justice to assist him in this regard:

We were unsuccessful in our efforts to prevail upon the
Department of Justice officials to provide representation for
the special prosecutor in the pending civil proceeding for the
purpose of upholding the constitutionality of the Special
Prosecutor Section of the Ethics in Government Act. At first,
Deputy Attorney General Charles B. Renfrew orally assured
us that he would recommend that the 1D2partment of Justice
represent the special prosecutor in the civil action, but a few
days later we were orally advised that Attorney General
Civiletti had decided that the.Department of Justice attor-
neys would not be authorized to serve as counsel for the
special prosecutor in this civil litigation.

We were then required to seek legal representation from
Washington, D.C. law firms, but their prevailing charges (at
least $150 an hour) precluded our engaging private attorneys
to represent the special prosecutor who was not authorized to
commit the Department of Justice to payment of such fees.

‘We were very fortunate in being provided with effective
assistance without cost to the Government by the extremely
competent attorneys serving on the staff of Common Cause,
particularly Ms. Ellen G. Block, Mr. Kenneth J. Guido, Jr.,
and Mr. Donald J. Simon, who filed a scholarly and convine-
ing brief in support of the constitionality of the statute.®

This refusal to assist the special prosecutor is especially alarming to
the Subcommittee in light of section 594(d) of the Act which states
that the

. . . Department of Justice shall provide that assistance,
which may include access to any records, files, or otlier mate-
rials relevant to matters within such special prosecutor’s
prosecutorial jurisdiction, and the use of the resources and
personnel necessary to perform such special prosecutor’s
duties.®” ~

The Subcommittee interprets this section as requiring the Depart-
ment of Justice to lend its resources, through providing either con-
stitutional arguments or financial assistance, to the office of the special
prosecutor in order to defend the statute against constitutional chal-
lenges. Failure to do so effectively renders the special prosecutor
powerless. While respectfully commending the persuasive brief which
Common Cause filed on behalf of the constitutionality of the statute,

58 Supra fn. 38, hearing record at 288, 289.
67 28 U.8.C. § b94(d).
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the Subcommittee believes that the special prosecutor, an officer of the
government, should not be required to turn to outside parties to defend
the governing statute, especially when there is an express statutory
mandate that the Department of Justice provide him with resources
necessary to perform his role as special prosecutor.

While recognizing the problems which may arise, Associate Attor-
ney General Giuliani assured Congress that the Department of Justice
will, despite its questions regarding constitutionality, assist the special
prosecutor in implementing the Act. In response to a question from
Senator Cohen, Mr. Giuliani stated :

Mr. Groviant . . . I think there would, however, be a
problem. You put your finger on it. I don’t really know, in .
terms of the position that the Department would take—
precisely the position it would take before the court. I think
in a way, though, the act, even as it is presently constituted,
contemplates that the special prosecutor certainly has the
resources to make those arguments in favor of the constitu-
tionality of it for himself. He is supposed to be, under the
present version of the act, an independent official who car-
ries on his activities on his own.

Senator Corexn. But one can be a prosecutor, not a consti-
tutional scholar. And that individual might need the serv-
ices of the Department of Justice.

In Mr. Gallinghouse’s case, he called upon Common
Cause to provide some legal assistance, even though the sec-
tion of the act, 594(d), states the special prosecutor may re-
quest assistance from the Department of Justice. “The De-
partment of Justice shall provide assistance in the use of
resources and personnel necessary to perform such special
‘prosecutor duties.” v

So in that case, there is a mandate that you shall provide,
but it was not provided as far as the constitutional issue
was concerned. I am sure he has the resources to go out and
hire other counsel, but it raises the question of what the
duty and what will be the response of the Department of
Justice in the future?

Mr. Grouvrani. The Department of Justice will imple-
ment the act. To the extent that it is required to assist the
special prosecutor, it will do so. And just to suggest a solu-
tion to that problem, the special prosecutor is funded out
of the Department of Justice budget. The best answer to
that, if, in fact, the Department cannot honestly take the
view that it believes that the act is constitutional, is to pro-
vide him with the funds necessary to hire outside counsel
to assist in making that argument. And the Department of

~ Justice would urge its views on the court, and then it would
~ be determined where it is supposed to be determined, by a
court.®® .

58 Supra, fn. 44, hearing record at 11112,
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The Subcommittee expects that the Attorney General and the De-
partment of Justice will honor this assurance given to Congress.
Failure to do so would severely undercut the operation and purpose
of the special prosecutor law.

B. THE COSTS OF THE SPECIAL PROSECUTOR PROVISIONS ARE HIGH

One major goal of the Subcommittee’s investigation was to determine
the costs incurred by the Government and subject of the investigation
once the special prosecutor provisions have been triggered. The Sub-
committee’s concerns were primarily whether the costs exceeded those
which would have been incurred in an investigation of the same allega-
tions in the absence of the special prosecutor provisions, and whether
the public confidence instilled by the special prosecutor provisions
justified the cost to both parties involved.

1. Costs to the Government

According to Department of Justice statistics, the cost of the special
prosecutor phase of the Hamilton Jordan investigation to the Depart-
ment of Justice was $215,621.° Mr. Christy supplied figures to the
Committee showing expenses of $163,836; however, this figure repre-
sents only costs incurred directly by Mr. Christy’s office and paid out
of his fund.®® The Department of Justice figure includes the amounts
provided to Mr. Christy’s funds plus certain expenses paid directly out
of Department funds. These expenses included salaries of the Federal
Bureau of Investigation (FBI) and Drug Enforcement Administra-
tion (DEA) agents working with Mr. Christy ($27,393), certain travel
expenses incurred directly by the FBI ($1,158) and others ($2,215),
rent, communications, and utilities ($1,628), office equipment ($5,185),
?%r%o?jggz)ion of office space ($7,700), and FBI-provided support services

61
, .

In addition, the preliminary investigation stage of the Jordan case
cost the Department of Justice $43,937.92

As Mr. Gallinghouse has not yet filed his final report in the Kraft
case, the cost figures of the special prosecutor phase of that case are not
available at this time. The Department of Justice incurred $29,129 in
the preliminary investigation of the Kraft allegations.®

Two other factors in determining total cost are the number of work
hours expended and the personnel assigned to each investigation. The
following Department of Justice statistics indicate that both cases
involved substantial Departmental resources: ¢

5 Supra fn, 24, hearing record at 245-46.

o Supra fn. 83, appendix A, hearing record at 163,
ol Supra fn. §9.

62 T4,
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st d 1 . Numb Staff Assigned To Each
Estimates A}'L;{i%g;}g]}ﬂg;ﬁﬁg%rﬁ Bepended umer OfInvétZtigation
Tor e .Tordia)n :1' inary investigation:
Preliminary investigation: . relimin _investigation:
Crimin%l Divis{igon attorneys— 2 Orimmal. Division attorneys
240 hrs. 206 FBI speglal agents
FBI special agents and special 2 FBI special clerks
clerks—1,5683 hrs. _Support personnel as needed
Special prosecutor: Special prosecutor:
DEA special agent—440 hrs. 4 gxttorngys
FBI special agents—986 hrs. 8 investigators )
Kraft: 1 administrative assistant
Preliminary investigation: Kraft: . o
Criminal Division attorney— Preliminary investigation:
200 hrs. 1 attorney
TBI special agents and special 8 FBI special agents
clerk—678 hrs. $upport personnel as needed
Special prosecutor : ‘ Special prosecutor :
FBI special agents—567 hrs. 8 ¥BI special agents
Attorneys—unknown?* Attorney and support staff
Unknown*

1Mr. Gallinghouse has not yet filed a final report or final vouchers; therefore, these
figures are unavailable. ‘

Attorney General Civiletti characterized the Special Prosecutor
procedure in these cases as “an enormous waste of public funds.”
Similarly, Associate Attorney General Giuliani noted “the extraordi-
nary cost and waste of procedures occasioned by the existing legisla-
tion.” He testified that because the Attorney General’s preliminary in-
vestigation receives the highest priority, even where similar allega-
tions would otherwise not warrant such treatment, these cases directed
scarce Government resources from cases in which they are more sorely
needed. He also noted that “After the appointment of a special prose-
cutor, another investigation, often duplicating the first, must be con-
ducted.” 8¢ ,

The Subcommittee believes that the costs incurred by the govern-
ment in special prosecutor investigations are excessive because the

present Act often requires prolonged investigations of allegations:

which would not otherwise be investigated or prosecuted under “nor-
mal circumstances,” i.e., if the individual were not covered by the Act.
These excessive costs are a direct result of the Act’s very low appoint-
ment standard and the Act’s failure to allow the Attorney General
to use prosecutorial guidelines in clear-cut cases. Testimony at the
hearing substantiated this finding:

Senator Comexn. The Department of Justice has informed
the Subcommittee that in the Jordan case, 1,828 work hours
were expended in the preliminary investigation and an addi-
tional 1,426 hours were expended in the special prosecutor in-

i Prepared statement of former Attorney General Civiletti, May 20, 1981, hearing record,
. 28.
P o Supra fn. 44, hearing record at 965.
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vestigation. It took $43,937 expended in the preliminary in-
vestigation; $215,621 in the spécial prosecutor investigation.

The question I have is whether or not these costs would
have been incurred normally, assuming that the Attorney
General had handled the case from the beginning to the rec-
ommendation. Would you have incurred those kinds of ex-
penses ordinarily ?

Mr. Crviterrr. No, not in the Jordan case. We would have
done the preliminary investigation if it yielded the special
circumstances that the special prosecutor yielded, we would
have closed the case and that would have been it.

The Curran special counsel investigation cost $500,000 to
$750,000. That was a very expensive investigation because of
all of the books and records. I think it was conducted ex-
tremely well by Curran. It was not within the scope of the
act. I think Judge Bell made the correct decision in appoint-
ing Curran because of the relationship of the Carter Ware-
house to the Administration, but I think in that instance
the department would have spent the same amount of money
as Curran spent. Not so in either Jordan or Kraft.s”

The Subcommittee finds that public confidence is not served by
prolonged, costly investigations conducted in cases where there is no
conflict of interest, which would not lead to prosecution even if the
allegations were verified, or in cases where an early investigation re-
veals little credence for the allegations themselves. Such futile exer-
cises can result.only in a waste of valuable public resources.

The Subcommittee believes that the most effective means to reduce
excessive government costs isthrough limitations on the coverage of the
Act and through amendments to the present standards which trigger a
preliminary investigation and the appointment of a special prosecutor.
Specific recommendations in these areas are discussed later in this
report. By so screening the cases which lead to the special prosecutor
process, the excessive costs to the government would be reduced without

cgfﬁmpgomising’ public confidence in the investigation of high-level
officials.

2. Costs to the subject of the imvestigation

The Subcommittee finds that an official subjected to a special prose-
cutor investigation incurs extensive burdens both financially and pro-
fessionally. When a special prosecutor is appointed, the subiect of the
investigation must often bear staggering legal expenses and potentially
devastating publicity, even if the special prosecutor ultimately decides
to forego prosecution. -

Both special prosecutor investigations to date, as well as testimony,
substantiate this finding. Testimony indicated that Hamilton Jordan
incurred legal fees “exceeding six ficures.” which was more than twice
his annual salary.®® Timothv Kraft also incurred extensive legal fees,
including attorney fees for his case filed in U.S. District Court chal-
lenging the appointment of Gerald Gallinghouse as special prosecutor.

& Supra at fn. 35. hearine record at 212,

 Testimony of Tloyd Cutler, Fsq.. before the Subcommittee on Oversight of Gove nt
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" Moreover, both investigations subjected the officials to extensive, ad-

verse publicity throughout the entire course of each case. Because of
such negative publicity and innuendo, Timothy Kraft resigned from
his position as President Carter’s campaign manager prior to the 1980
presidential election. Gerald (Gallinghouse’s decision to postpone his
Investigation until after the November election provides ample evi-
dence of the extensive publicity which a special prosecutor investigation
can generate. Mr. Gallinghouse informed the Subcommittee that he
believed postponement was necessary to assure the fair administration
of justice and to eliminate suggestions of partisanship from the cage.®®

An official subjected to a special prosecutor investigation is unfairly
stigmatized far beyond the price he or she should pay for public office.
The Department of Justice wrote the following concerning the effects
on the subject of such an investigation :

Unfortunately, an innocent person can never emerge whole
from a criminal investigation in which he was cleared. This
18 a price society must pay for an open criminal justice system
that provides due process at all stages. as well as a free press.
But where normal standards of prosecutorial discretion are
eliminated for a certain class of cases and the added stigma.
and publicity of a ‘Special Prosecutor’ is present, the cost to
innocent people becomes greater than is necessary and serious

uestions of fairness and justice must be raised. The only two

pecial Prosecutor investigations to date appear to support
this conclusion. A notion often proffered in support of the
statutory procedures, that only a Special Prosecutor can
credibly clear a suspect, simply does not stand up on closer
reflection. Whether intended or not, the appointment of-a Spe-
cial Prosecutor invariably gives credence and added signif-
icance in the public eye to otherwise weak or insignificant
allegations. The damage done to innocent people is clearly ag-
gravated rather than alleviated by the statutory mechanism.
It is doubtful whether the two subjects of special prosecutor
investigations to date are grateful that they had a special
prosecutor investigate and “clear” them." '

Testimony at the hearing suggested three methods by which to mod-
ify the costs imposed on officials who are subject to a special prosecutor
investigation : reimbursement, regularization of the special prosecutor
process, and additional publicity safeguards. _

a. Reimbursement—The Subcommittee recommends reimburse-
ment of attorneys’ fees to the subjects of a special prosecutor investi-
gation. This recommendation recéived near-unanimous support at the
hearing.™ ;

As the purpose of this amendment is to compensate for the extraor-
dinary costs caused exclusively by this statute, the Subcommittee finds
that reimbursement should not cover costs which would have been
incurred in a similar investigation of a private citizen.

To accomplish this goal, the Subcommittee recommends that the
subject of a special prosecutor investigation be authorized to apply to

8 Supra f£n, 38.

0 a fn. 24, hearing record at 236--37.

ﬁ%g‘i)sr 'fecommendatiogi'l was proposed by Lloyd Cutler and the Bar Assoclation of the
City of New York. See hearing record at 51-3, 194.
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the court for attorneys fees. In making its determination, the court
should consider to what extent the fees incurred were caused by the
special provisions, i.e., whether such fees would have been incurred by
a private citizen in a private investigation of the same allegations. The
court should award only those fees, if any, which it determines would
not have been incurred in the absence of the special prosecutor laws.
. b. Regularization of the special prosecutor process—Some sup-
porters of the law argue that it is not the law itself, but rather the past
implementation of the law and the public perception of the appoint-
ment of a special prosecutor which creates much of the hardships on
public officials; This view contends that the Department of Justice’s
refusal to appoint special prosecutors in cases not arising under the
Act signaled to the press and public that the appointment of a prose-
cutor was an “extraordinary step” which “implied probable guilt of
wrongdoing,” and that routinization of the special prosecutor could
mitigate the stigma of the investigations.? -

A central recommendation raised at the hearing to achieve this goal

virla,i changing the name of the special prosecutor. Senator Levin stated
that . -

One of the parts of this that troubles me the most is the
name “special prosecutor,” the only place I know of in the
Federal system that the word “prosecutor” is even used. I
think in other places we use just U.S. attorneys, special coun-
sel, and a few other names, not “prosecutor.” The word “spe-
cial” gives it a special meaning. If that office were titled, an
ordinary prosecutor, I don’t think there would be a stigma
attached to the appointment of that person, as it is now.?

This recommendation was unanimously endorsed at the hearing.
Suggested names for the special prosecutor included “special counsel,”
“outside counsel,” “special investigator,” and various combinations of
these terms.

The Subcommittee agrees that the public may interpret the appoint-
ment of a special prosecutor as implying the guilt of the subject of

the investigation. At the hearing, Attorney General Civiletti expressed
this concern:

_Senator LeviN. The appointment of a special prosecutor
gives an investigation a very different character in the public
eye t};an simply being under investigation. Would you not
agree

Mr. Civiiertr. Yes; it accelerates the prejudice. There is a

~certain prejudice attached today with indictments of peaple,
‘not just investigations, but even with a public figure if he is
under investigation, that is a very serious matter for him,
and in the public perception, but indictments really do bring
substantial prejudice to the individual. |

I think the appointment of a special prosecutor accelerates
that prejudice and is almost akin to putting the subject under
an indictment-like cloud of prejudice.™

72 Shapiro article, supra fn. 48, hearing record at 459-62.
= Hearing record, p. 41

%% Supra fn. 35, hearing'record at 19.
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The guiding purpose underlying ‘the special prosecutor provisions
is to increase public confidence in investigations of officials, not to
prejudice the public against officials who may ultimately be cleared
of all allegations. The Subcommittee finds that this connotation of
guilt can, in fact, diminish rather than enhance public confidence in
Government officials, and consequently, Government as a whole, as the
stain of a special prosecutor investigation may be indelibly etched on
the official’s reputation. _

While, as previously set forth, the Subcommittee concludes that a
special prosecutor mechanism is necessary, we believe that this stigma
can be reduced in some measure by eliminating the spector of indict-
ment, or even guilt, which the term “special prosecutor” raises in the
public’s mind. Thus, the Subcommittee recommends that the name of
the special prosecutor be changed to “independent counsel.” This name
would alert the public that an unbiased investigation is being con-
ducted, separate from the Department of Justice, yet would not con-
note that an indictment has or will be brought. Moreover, the pro-
posed name does not imply that the alleged activity is of the same
magnitude of Watergate, as does the term “special prosecutor,” which
is closely associated with that series of events.

e. Additional publicity safeguards.—A third proposal discussed at
the hearing would amend the disclosure provisions of the present Act.

The present law strictly prohibits disclosure of any papers filed
with the court without leave of the court. The identity and the prose-
cutorial jurisdiction of the special prosecutor can be made public only
upon request of the Attorney General or “upon a determination by
the court that disclosure . . . would be in the best interest of justice.”

The Subcommittee believes, for a number of reasons, that the pres-
ent law correctly places disclosure decisions in the discretion of the
court or in the Attorney General. First, we believe that the present
law strikes a good balance between the privacy concerns of the official
under investigation and the public interest. The court may release
information regarding the investigation in those cases where not
doing so would simply escalate rumors and suspicion, or where it finds
that the public acceptance of the conclusions would be increased
through disclosure. Conversely, the court can decide not to disclose
applications filed by the Attorney General, reports filed by the special
prosecutor, or other documents in those instances in which harm to the
subject’s reputation outweighs the public’s need to know. Attorney
General Civiletti’s explanation of his decision to disclose the appli-
cation of the Attorney General in the Jordan case, but not in the Kraft
case, illustrates this point:

In the Kraft case, prior to the application for a special
prosecutor, there was no significant public disclosure of the -
fact that there were serious allegations against Kraft. There
may have been a tidbit or a gossip column item over the 3-
year period, but nothing significant.

So it was our conviction in the Jordan case, that it was

. already in the public domain and that it would have created
a greater sensation to have it dragged out in bits and pieces

75 28 U.8.C. § 593 (b).
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through perseverance by the press, and, on the other hand,
in the Kraft case that there was no compelling need to make
it public since it had not been made prior to the time of
appointment.’®

Second, we find that vesting authority to disclose information re-
garding the investigation in the discretion of the court provides an
essential check against abuses of authority by the Attorney General
or the special prosecutor. In those instances in which the court be-
lieves that either of these parties have abused their discretion, or
violated the terms of the Act, it can disclose information to Congress
or the public. The Subcommittee further finds that this safeguard
will become even more vital to the Act in light of our recommenda-
tions to incorporate credibility into the preliminary investigation
standard, to raise the appointment standard, and to allow the Attor-
ney (reneral to consider prosecutorial guidelines in referring cases
to a special prosecutor. :

Third, the Subcommittee is concerned about how the public would
perceive changes in the disclosure requirements. There is a serious
danger that the public would view the official or the government as
being able to “cover up” the fact that an investigation has taken place.
This public perception could undermine the very purpose of the special
prosecutor process. By allowing the court, which has traditionally
been held in high public esteem, to disclose the identity of a special
prosecutor and other facts of an investigation, no perception of a
coverup exists.

_Finally, the Subcommittee believes that additional privacy restric-
tions would not be effective in practice. At the hearing, former At-
torney General Civiletti and Mr. Cutler recognized this problem :

I do not think you could succeed for more than a week in
having a special prosecutor and having them go about con-
ducting his business if he was really doing that. If he was as-
sembling his team, getting his office space, interviewing the
witnesses, and so forth without the press finding out about it,
I think it would be illusory if you think that you can keep the
fact that a special prosecutor is appointed or special counsel is
appointed out of the public domain, just as a practical matter.

It will become public in a short time, in any event, and then
the same kind of charge would be made that the appointment
was either prematurely made or made too late. When you are
making those kinds of decisions, I don’t think you can become
too concerned about the suspicion from time to time, or ascer-
tain from time to time, that the appointment was either too
early or too late, based on some political reason. There is al-
ways something going on politically. I do not think you can
be worried about that.

I prefer the flexibility that is within the statute now, to al-
low the Attorney General to apply to the court and state his
reasons for making the matters which he files with the court,
be it a nonrequest for special prosecutor or a request, public,
and let the court pass on them, And, otherwise, that they be

¢ Supra fn. 35, hearing record at 19.
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- entirely seci'et, as in the statute now. I think that was designed
fairly well.”” - _ ,

While the Subcommittee does not recommend a change in the dis-
closure provisions of the Act, we do recognize that disclosure of a spe-
cial prosecutor’s appointment and related facts of an investigation
have severe implications on the subject of an investigation, as well as
on witnessses who may be named in the documents filed with the court.
Thus, the Subcommittee strongly encourages the court and the Attor-
ney General to carefully consider all factors involved in granting and
requesting disclosure of facts under this section, balancing at all times
the consequence on the official with the public interest.

F. COVERAGE OF THE ACT IS OVERINCLUSIVE AND UNDERINCLUSIVE

The Subcommittee finds that a major problem in the present statute
is the extreme overbreadth of its coverage. Testimony &t the Subcom-.
mittee’s hearing indicated that coverage is one of the foremost sources
of criticism of the present law, raised even by strong supporters of the
concept and present structure of the special prosecutor provisions. The
coverage issue may be classified into three major areas:

e Number of Officials Covered by the Act
e Length of Time Persons Remain Subject to the Act
e Number of Crimes Covered by the Act

1. The act’s coverage is overinclusive

a. The act covers too many executive officials—Section 591 (b) of the
Act defines the federal, executive, and campaign officials who are cov-
ered by the Act. All specified individuals are potential subjects of an
investigation by a special prosecutor, as the Attorney General must
conduct a preliminary investigation whenever he receives specific al-
legations of criminal activity %y any of these officials.

Those positions covered include the President, Vice President, all
Cabinet members, top Department of Justice officials, and the heads
of the Central Intelligence Agency and the Internal Revenue Service.
Moreover, all individuals working in the Executive Office of the Presi-
dent compensated at a rate equivalent to level IV or above-of the
Executive Schedule are also subject to the Act.”®

In determining the proper coverage of the Act, it is necessary to re-
view the original purpose of the special prosecutor provisions. This
purpose is to assure impartial investigations of alleged wrongdoings
by Executive officials by eliminating actual conflicts of interest or the
appearance thereof. Such actual or perceived conflicts arise when the
Attorney General or the Department of Justice is called on to investi-
gate an official who is close to the President or to the Attorney General.’

An examination of the positions covered by the Act reveals that cov-
erage is indeed extensive. Department of Justice statistics indicate that
there are currently 124 Federal executive positions covered by the Act,
93 of which are in the Executive Office of the President.™ In his testi-

™ o8 U e ot eyt 20
7 Lettérid’aged Aug. 8, 1981, from the Department of Justlce to Senator William §.
Cohen, hearing record, p. 288—89.
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mony, Attorney General Civiletti characterized many of these indi-
viduals as unknown to the public, as well as remote from the Depart-
ment of Justice.®* For example, the Act covers three postions in the
Council on Environmental Quality and many positions in the Council
on Wage and Price Stability. The Act also covers the Director of Staff
for the First Lady. The Subcommittee finds that investigations of
individuals holding these positions, who are close to neither Presiden-
tial nor Department of Justice influence or decision-making, would
create little danger of conflict of interest, or the public perception
thereof, if conducted by the Department of Justice. Thus, the Sub-
committes finds that their inclusion is inconsistent with, and unnec-
essary within the philosophy of the Act.

The Subcommittee believes that coverage of officials whose investi-
gation would not raise conflict of interest problems is particularly
important in light of the significant implications of a special prosecu-
tor investigation on both its subject and the Government. As discussed
earlier, a preliminary investigation subjects covered individuals to the
extreme expense and stigma of a criminal investigation when non-
¢ vered individuals would often not be investigated for an identical
a:eged wrongdoing, on an identical set of facts. Moreover, the Act
creates additional costs for the Department of Justice in terms of ex-
pending investigative and prosecutorial rescurces on cases which may
not otherwise warrant attention. These additional costs, to both the
Department and the subject of the investigation, should be borne only
in situations which create realistic dangers of conflicts of interest. The
coverage of Executive officials who do not present potential conflicts of
interest is inherently inconsistent with the purpose of the Act, and
thus they should be excluded from its scope.

One justification proffered for retaining the law’s present coverage
of Executive officials is that all members of the group currently cov-
ered by the Act are part of “the Administration” and that the Depart-
ment of Justice is inherently reluctant to investigate or prosecute
Executive appointees due to potential embarrassment to the Adminis-
tration which such an investigation may generate.®* The Subcommittee
finds, however, that the logical extension of this rationale would re-

‘quire all officials in an Administration to be covered by the Act, as all
such appointees are members of the same “team,” and investigation of

any one member would reflect on the Administration as a whole. While

the Subcommittee agrees that this “team” rationale extends to senior
officials, we do not believe that it can be used to justify coveraze of
lower-level officials, whose influence on and association with the Presi-
dent and Attorney General are much more limited.

Thus, the Subcommittee finds that the present number of officials
covered by the Act is too broad.

The Subcommittee acknowledges that any statutory coverage will
always be underinclusive or overinclusive in certain circumstances,
For example, investigation of a non-covered official may present real
conflicts of interest. while a covered official may, in a given case, be
investigated impartially by the Attorney General. The line drawn by

% Supra fn. 85, hearing record at 10.

o1 See prepared statement of the Honorable Rudolph Giullana, Assoclate Attorney Gen-
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Congress should, however, cover those officials whose investigations
create the great danger of actual or perceived conflicts of interest.

The Subcommittee recommends that the Act cover the President,
Vice President, Cabinet members, and a more limited number of other
Executive officials. . )

The Subcommittee rejects the Department of Justice’s contention
that investigations of Cabinet officials do not raise conflict of interest
problems because “other Cabinet agencies are on a wholly different
ehain of command from the Department of Justice.” #2 Instead, the
Subcommittee finds that Cabinet members present potential conflict of
interest problems because they are close to the President and are fellow
colleagues of the Attorney General. The Subcommittee further finds
that the public verception of conflict of interest would be particularly
high if these officials were investigated by the Attorney General.

The Subcommittee also recommends that the number of middle-
level Exective officials covered by the Act be reduced. The Subcommit-
tee believes that coverage should be tied to executive-level pay scales,
as under present law, because this provides a reasonable indicator,
albeit imperfect, of authority. We recommend, however, that only
those officials in the Executive Office of the President holding execu-
tive level 11 positions or above should be covered by the Act, in order
to cover only truly senior officials who are close to either Presidential
or Department of Justice decisionmaking. i

In addition, the Subcommittee recommends that the Act shou.d
continue to cover any Assistant Attorney General, and individuals
working in the Department of Justice compensated at or above level
IT of the Executive Schedule. The Subcommittee believes that the
close association of these top-level Department of Justice officials with
the Attorney General creates an actual or perceived conflict of interest
when the Attorney General must investigate them. The “team” ra-
tionale does justify coverage of these officials, as the Attorney Gen-
eral may be reluctant to investigate top members of his Departmental

~team.

The Subcommittee further recommends that the Act continue to

~cover the Director and Deputy Director of the Central Intelligence

Agency and the Commissioner of Internal Revenue as it is erucial to
assure the public that investigations of officials in these highly sensi-
tive areas—so easily subject to abuse and tovert activity—be impartial.

In recommending this reduced coverage, the Subcommittee points
out that the Attorney General has adequate authority under existin
law to recuse himself from investigations of other officials not cover
by the Act in which he perceives that there is a conflict of interest.
Also, there is adequate authority and precedent for the Congress to
call for the appointment of an independent prosecutor to investigate
allegations of wrongdoing by other Goverhment officials who are not
covered by the Act. The Subcommittee encourages both the Attorney
General and Congress to exercise their authority in this regard when-
ever it would enhance public confidénce in Government.

b. The act covers too many campaign officials—Section 591 (b) (6)
of the Act provides that “any officer of the principal national campaign

=74, at 126,
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committee seeking the election or re-election of the President” is a
potential subject of a special prosecutor Investigation.
. The Subcommittee finds that this provision of the Act is over-
inclusive through its failure to define the term “officers.” The Subcom-
mittee agrees with the observation of Lloyd Cutler at the hearing that,
“Proliferation of important sounding titles is a recognized campaign
phenomenon.” %2 Many of the scores of campaign “officers” do not hold
positions which realistically present problems of conflict of interest, if
they were subject to a Department of Justice investigation, and thus
these persons should not be covered by the Act. :

In order to correct this problem, the Subcommittee recommends that
coverage of campaign officials be limited to the Chairman, Treasurer,
and members of the corporate board of the Presidential election or
re-election campaign, and any official who exercises authority in the
hational campaign, such as the campaign manager or director.

Once again, we recognize that cases may arise in practice which
present real conflicts of interest yet are not covered by the Act. How-
ever, the Subcommittee believes that the Act is especially vulnerable to

manipulation during political campaigns, and thus covers, e in this
area should be clarified. puens, s

%. The act’s coverage of persons is underinclusive

Ironically, while much of the criticism levied against the Act con-
cerns the overinclusion of officials subject to the special prosecutor
provisions, the Subcommittee’s investigation also revealed that the
Act’s coverage is underinclusive in some regards. As now written, the
Act fails to include a class of persons who are close to the President
and perhaps the.present greatest danger of actual or perceived con-
flicts of interest—the President’s family. .

The so-called “Billygate Affair,” in which the President’s brother,
Billy Carter, was suspected of having an improper relationship with
the Libyan government, illustrates the problems which may arise when
the Department of Justice handles investioations of the President’s
family. Although the report of a Senate Ju iciary Subcommittee con-
cluded. that “there is no evidence that either the investigation or dis-
‘position of the case by the Criminal Division (of the Department of
Justice) was skewed in favor of Billy Carter because he is the brother
of the President,”* throughout the investigation, there were many
storiles in the press speculating whether the President’s brother would
be impartially investigated by the Attorney General, whether he would
or had received favored treatment by either the Department of Justice
or the White House, and whether the President had known or approved
of the relationship which his brother allegedly held with the Libyans.®
Such speculation does not instill public confidence in the integrity of
government. A ‘

The Subcommittee investigating the allegations did question, more-
over, some of the decisions made by Attorney General Civiletti during
the course of his involvement in the case.® The Subcommittee ques-

8 Prepared statement of Lloyd Cutler B .
1981, honni Statement of y r, Hsq., former counsel to the President, May 20,
8 Inquiry Into the Matter of Billy Carter and Libya, Report of the Judiclary Subcommit-
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tioned the judgment of the Attorney General in withholding the
substanc~ of intelligence information frown subordinates who had
knowledge of the investigation, thus prolonging the case. Also, the
Subcommittee noted, without passing judgment on the motivation or
integrity of the decision, that the Attorney General directed his sub-
ordinates to take no action toward disposition of the case for ten days,
during which time the Attorney General consulted with the President
and informed him that no prosecution would be brought if Billy Carter
registered under the Foreign Agents Registration Act.*” _ :

In raising this example, this Subcommittee in no way intends to
impugn the integrity of Attorney General Civiletti, or to pass judg-
ment on his decisions. The Subcommittee does find, however, that the
public perceived a conflict of interest to exist in that case, regardless
of whether or not one existed in fact. .

The Carter Administration recognized the substantial appearance
of impropriety which government relationships with the President’s
family can bring. In response to the Billy Carter investigation, Presi-
dent Carter issued to the Heads of all Executive agencies and depart-
ments guidelines concerning official dealings with members of the
President’s family.®® These guidelines prescribed the government’s
treatment of, and dealings with, the President’s family in outlined
circumstances. Most notably, the guidelines cautioned government em-
ployee that there should be a “strong presumption” against business
dealings, for example, granting government contracts to the Presi-
dent’s family members. The stated purpose of these guidelines was
to:

~ Caution government employees against dealing with mem-
bers of the President’s family in ways that create either the
reality or the appearance of impropriety. The primary re-
sponsibility to avoid impropriety of course rests with the
President and members of his family. The President has cau-
tioned members of his family not only to observe these guide-
lines, but also not to place government employees in a posi- .
tion where the appearance of impropriety can occur.s®

~ The Subcommittee finds that public perception of impropriety and
favoritism are especially great when a member of the President’s
family is the subject of a criminal investigation. Thus, to assure pub-
lic confidence in the impartiality of these investigations, the Subcom-
mittee strongly recommends that the coverage of the special prosecu-
tor law be extended to the members of the President’s family during
the President’s incumbency. For this purpose, “President’s family”
shall be defined as the President’s spouse, parents, the President’s
children and their spouses, and the President’s brothers and sisters
and their spouses. ’ '

3. Coverage of individuals subject to the act continues too long

a. Length of time covered is extensive.— One of the most alarming
findings made by the Subcommittee is the extensive time for which

87 14,

8 45 Federal Register 65177 (1980).

 Id,. The subcommittee considers these guidelines laudatory, consistent with the under-
Iying purpose of the special prosecutor law. The Carter guldelines, however, did not take
the form of an Executive order, and thus are not binding on subsequent administrations.
In the interest of public confidence, the subcommittee urges all administrations to volun-
tarily adopt similar guidelines.
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a covered official can remain subject to the special prosecutor provi-
sions. At the hearing, there was wide agreement that this aspect of
the law should be changed. : o

Section 591(b) (5) provides that an individual who held & ‘c‘;oveyed
position, except campaign officials, continues to be covered “during
the incumbency of the President or during the period the last preced-
ing President held Office, if such preceding President was of the same
political party as the incumbent President.” *° Under this provision,
an official can remain covered by the Act for as long as 16 years after
. he or she has left office: eight years if the President under which he
serves is re-elected, and eight more years if the next President is of
the same political party. The language of the Act does not restrict
coverage to only those acts committed while in office; rather, 1t ex-
tends to all qualifying allegations at any time during the period speci-
fied. Thus, a.mid-level official could resign, and continue to be covered
for this entire period, even if he has no contract with the Adminis-
tration after he leaves office. At the hearing, Mr. Rosenfeld testified

A . Py b . .
that his Association found this aspect of the law “absolutely incredi-

ble. %81
The hypothetical case of Senator Edward M. Kennedy winning the

1980 Presidential election illustrates the vast scope of both the cover-

age and the length provisions of the Act. It is safe to hypothesize that
had Kennedy won, there would have been an extensive replacement of
Executive officials. In such circumstances, however, all specified Car-
ter positions would continue to be covered, as well as all the Kennedy
appointees until the year 1988, if Kennedy won re-election. Attorney
General Civiletti testified that “there can be no realistic fear or per-
ception of favoritism if an individual has been out of office that
long.” *2 The Subcommittee finds that, as a practical matter, the dan-
gers of conflict of interest raised by a Department of Justice investiga-
tion of an office holder in the distant past is at best attenuated. More-
over, this aspect of the Act raises the larger policy question of how
long an official should remain subject to the standards of a public
servant after he or she leaves office.

Testimony at the hearing revealed that the current special prosecu-

tor provisions create a different application of criminal law to those

individuals covered by the Act. For example, a preliminary investiga-
tion and regort to the Court must be made in cases where no such
action would be taken for a private individual. Although some sup-
porters of the Act view this as a necessary price individuals must pay
to hold office, the Subcommittee believes that officials should not bear
this obligation long after they have ended their tenure in public office.
Such treatment can serve only as a great disincentive to public service.

Thus, the Subcommittee finds that the Act covers officials for too
long a period in certain instances.

b. Length of coverage turns on which political party wins the Presi-
dential election.—Closely related to the extensive duration of coverage

of the Act, and equally alarming to the Subcommittee is the fact that
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coverage of officials turns on which political party wins the Presiden-
tial election. Under the Act, an official is covered for the term of the
succeeding President if that President is of the same political party as
his own. If, however, the succeeding President is of another party,
the official is no longer covered. .
Critics of the Act, for example, former Attorney General Levl, have
characterized this standard of coverage as the “politicalization” of the
administration of justice” * and argue that nowhere else in our system
does the application of criminal law turn on which political party isin
power. T'wo excerpts from the hearing reflect the finding of the Sub-
committee that there is no evidence to substantiate the belief—which
is the basis of this provision of the Act—that one political party will
be more lenient in prosecuting members of its own political party.
Testimony suggests, in fact, that indeed even the opposite may be true:

Senator Comen. Let me just say this. I don’t think an
Attorney General under the Reagan administration would
prosecute a former official under the Carter administration.
I think there would be more pressure on the Attorney General
not to prosecute, for fear it would look like it was an act of
vindictiveness. _

Mr. CrviLerrr, There is a reverse kind of psychology or re-
luctance, or perhaps the other way around, with your own
administration. There is a tendency to be super clean, or.to go
out, all out with vigor, above and beyond the ordinary prac- .
tice. | :

Senator Comsn. I believe Mr. Dash will testify later as to
the reasons why you need a special prosecutor, so you do not
“bend over backward” to prosecute in cases which you ordi-
narily would not.

Mr, Crviverri. That’s correct. Unfair the other way. But as
to the length of time the Act applies, I do not think it should
be hinged, as it now is, on the present administration and the
successor administration, any term to which that President
succeeds. I think it really ought to relate to a reasonable pe-
riod of time after the public official leaves public service, 2, 3,
4 years. Something of that kind. And of course, for as long as

they are in public service. I think that is really the better key,
or better test.%

Also at the hearing, Senator Cohen recalled Mr. ‘Cutler’s artful
characterization of this phenomenon of a new Administration’s re-
luctance to prosecute its predecessors of the opposite party.

Senator Corren. I want to go back a bit. In 1973, in hear-
ings before the Senate Government Operations Committee,
you submitted some testimony, and I would like to quote it.

“Moreover, because of the live-and-let-live principle of
elected politics. thev, the Attorney General and the President,
may be similarly reluctant to investigate the conduct of their
predecessors and the campaign finances of the opposing

3 Melephone interview with former Attorney General Edward Levi, May 1981,
% Supra fn. 35, hearing record at 21.
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parties. They tend to follow the rule of the Chinese Warlords
that you don’t kill your prisoners because in two or three
years time you will become a prisoner yourself.”

_ Now under the present Act the individuals are covered dur-
ing the term of the next President only if he or she is of the
same political party. I am wondering if you still subseribe to
the statement that a following administration may underin-
vestigate their predecessors of the opposing party.

_ Mr. Coreer. I think there are dangers that they will under-
Investigate. As in the case of campaign financing, that is
certainly true. Or that they will overinvestigate.®

The Subcommittee finds that fairness requires a standardized period
of coverage for all officials. Thus, we recommend that all officials be
covered by the Act for the incumbency of the President under which
an official serves plus one year. This proposal recognizes that the dan-

ger of conflict of interest, both actual and perceived, is greatest -

throughout the entire Administration in which an official serves, as
the same President has chosen the Attorney General and the subject
of a potential investigation.

The one-year provision imposed on all officials under the proposal
would reduce the dangers of conflicts for a period of “residual influ-
ence” which the official may have after he or she leaves office. More-
over, it addresses the dangers, revealed in testimony, that a new Ad-
ministration may over-prosecute or under-prosecute its predecessors
particularly during the transitional period of changing Administra-
tions. Finally, this coverage is politically neutral and does not create

a disincentive to public service by covering officials long after they
leave office.

In instances where an official continues to hold office into the next |

Administration of a new President in merel iti i

. ¢ vy a transitional capacit
the official shall not be deemed to have “served under” the neprres%,-,
dent, for purposes of this section. In this way, those “holdovers” to a
new Administration will continue to be coversd for the one year “resid-

ual” period only, rather than the entire it
President. Ys ire mcumbggcy of the new

4. The Present Scope of Orimes Covered by the Act Is Not Too Broad,

Testimony at the hearing also focused on the number of crimes
which can give rise to a preliminary investigation. Under the present
i:ﬁ&;ng‘lrirAﬁtomey_ General ;imust1 lconduct a preliminary investigation

e recelves specific allegati ' 1
Violated a Fedoralaren {)aw. gations that a covered official has

Critics of this aspect of the Act argue that inclusion of misdemeanors
will result in a significant number of meritless preliminary investiga-
tions, substantial risks that the process will be invoked for trivial
matters, and an undue proliferation of special prosecutors working
outside the regular prosecutorial process.6 They cite the two experi-
ences to date, the Jordan and Kraft cases, as evidence that the Act can
be invoked for minor offenses which often are uninvestigated or prose-
cuted when the alleged offenderis a private citizen.

e Supra fn, 68, hearing recor
oo goprd g record at 38.

39

" Testimony received by the Subcommittee included the present cov-
erage of crimes by the Act:

(1) Limit the Act to only felonies. .

(2) Create a two-tier approach under which all felonies are cov-
ered for high-level officials ; whereas only crimes related to office would
trigger the Act for lower-level officials.

(8) Cover all felonies and violation of election laws. -

Attorney General Civiletti and the Department of Justice strongly
advocated the first option of covering only felonies. Explaining this
position, Mr. Civiletti stated that-“felonies are commonly understood
to be serious offenses associated with moral turpitude. Removal of the
misdemeanor class of offenses from the coverage of the Act will help
ensure that special prosecutors are appointed only in the serious cases
that justify a special process.”

The Subcommittee rejects this recommendation on the grounds that
there are some non-felony offenses which, in certain circumstances,
are prosecuted and investigated on a routine basis. Moreover, the Sub-
committee agrees with the view of Lloyd Cutler that it is not the
nature of the crime but rather the relationship of the parties involved
which creates the need for an impartial investigation by a special
prosecutor. Mr. Cutler testified that: S

I would favor retaining the coverage of all misdemeanors
and felonies for the reason I think that the chairman in-
ferred, that the issue is the issue of equal treatment rather
than the seriousness of the crime. If the ordinary citizen
would be prosecuted for giving an illegal amount of money
to a candidate, or for possessing cocaine, or for not paying his
income taxes or filing a false return, or whatever else 1t might
be, whether that happens to be a misdemeanor which is true
of most campaign finance offenses, I believe, or a felony, is
immaterial. The real issue is whether the public can be
satisfied that the person under investigation or accused is
being given the same treatment, no harsher, no more gentle,
than anyone else.®® '

The Subcommittee also rejects the second alternative which creates
a two-tier approach of crimes covered by the Act. This alternative
was rejected by Congress prior to passage of the current law. The
Subcommittee believes that the standard of coverage for lower-level
officials would create serious interpretation problems of what con-
stitutes crimes “related to office.” We further reject this option because
it is inconsistent with the Subcommittee’s finding that 1t is the rela-
tionship, not the type of offense, which creates the conflict of interest.
Moreover, this alternative would be rendered moot by the Subcom-
mittee’s recommendation to exclude lower-level officials from coverage
under the Act. .

Although the third option would provide for a special prosecutor
in cases of misdemeanors which are serious offenses, and often investi-
gated or prosecuted as in the case of a public official, the Subcommit-
tee believes the conflict of interest remedies should not turn on the

% Supra £n. 65, hearing.record at 30.
% Supra fn. 83, hearing record at 35-6:
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classification of the ¢rime, but rather that the Act should adopt s
flexible approach.

In lieu of these alternatives, the Subcommittee finds that anﬁend-

ing the mechanism which triggers a preliminary investigation and the

appointment of a special prosecutor will more effectively remedy the
problems cited by these critics. For example, our recommendation, to
Incorporate prosecutorial guidelines into the standard, deseribed
below, would assure that the Attorney General must investigate al-
legations-of criminal wrongdoing by high-level officials, while not un-
duly subjecting the officials to extended investigation for crimes which
are not ordinarily prosecuted. By not adopting a rigid classification
of crimes which give rise to special prosecutor treatment, this ap-
proach avoids the potential problems of under-inclusiveness and over-
inclusivess inherent ih such classification., Instead, the Subcommittee
finds that the scope of crimes covered under present law is proper as
long as the standards which give rise to preliminary investigations and
appointment of special prosecutors under the Act are raised.

G. PROVISIONS GOVERNING THE PRELIMINARY INVESTIGATION STAGE OF
THE PROCESS SHOULD BE AMENDED

At its hearing, the Subcommittee received substantial testimony
concerning the preliminary investigation stage of the special prosecu-
tor process. The discussion of this aspect of the law revealed three
areas of controversy : '

® the “specific information” standard which triggers the prelim-
Inary investigation

® the length of the preliminary investigation

® the investigative tools available to the Attorney General during
the preliminary investigation

1. By f‘a}zlmg to consider the credibility of the source o f the ciZZegazfion,
the specific wnformation” standard at times requires the Attorney
General to investigate frivolous allegations

. The Act requires the Attorney General to conduct a preliminary
Investigation upon receiving “specific information” that any of the
persons covered by the Act has engaged in criminal wrongdoing.®®
. Many Witnesses criticized this standard as being too low, resulting
In preliminary investigations of allegations with no factual base what.
soever. For example, Lloyd Cutler characterized the standard as re-
versing the well-established principle in our system of justice that
there is a, presumption of innocence until guilt has been proved.1*® Pro-
ponents of this view argue that this standard requires the Attorney
Genueral to develop facts to disprove an allegation, rather than having
the Attorney General base an investigation on a set of facts which in.
dicates that there has been a violation of federal criminal law.

The Subcommittee finds that the present ‘“specific information”

028 U.8.C. § 592(a), - - .
100 Supra fn, 83, hearing tecord at 47-8,
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engaged in criminal activity automatically triggers a preliminary
investigation. .

The following exchange between Senator Levin and Professor Dash
vividly illustrates how even one witness, known to be unreliable by
the Department of Justice, could force the appointment of a special
prosecutor or a preliminary investigation: '

Senator LeviN. Now it’s a one-on-one situation. I file a very
anonymous kind of complaint. I was at a party. I saw him,
Jordan, smoke a marijuana cigarette. I saw him and T insist
I did, and I have been convicted of perjury five times and
I hate Ham Jordan and it is proven that I hate Ham Jordan.
And you are saying that that is one-on-one, one person’s word
against another. The Attorney General is going to have to
forward that one?

Mr. Dasu. As Attorney General, in an ordinary case I
wouldn’t trust you as far as I could throw you and I would
not prosecute it, as an ordinary case. But as a public official,
the statute says I cannot make those decisions. It is taken
out of my hands. '

Senator Levin. The statute lets the Attorney General not
interview the other 20 witnesses, you said.

Mr. Dasu. This is not unsubstantiated.

Senator. Levin. A witness says: I saw him smoke. It is
substantiated.

Mr. Dasm. I said if it is substantiated, you have no
discretion. '

Senator Levin. That’s what you call sitbstantiated ?

Mr. Dasu. That is, by definition, substantiated. Credibility
has nothing to do with substantiation.

Senator Levin. Would any reasonsble person put any stock
in someone who has clear hatred, he beat him in an election,
whatever ?

Mr. Dasu. That weight is not given to the Attorney Gen-
eral. It has been removed from that discretionary decision.
He is not given discretion. <

.Senator Levin. Why not ? That is so unsubstantiated in my
view ' :

Mr. Dasu. It is not unsubstantiated.

Senator Lrvin. Do you think an Attorney General can
make a decision to say that that is not substantiated?

Mr. Dasu. No. . :

Senator Levin., So it is in the evidence, no matter how
incredible. That is substantiated, if it is eyewitness.

Mr. Rasm. If it is evidence of an eyewitness, it is sub-
stantiated.

Senator Levin. No matter how ineredible?

Senator Commn. If it is inherently unreliable, nonetheless
because it is a specific allegation by an eyewitness, it is sub-
stantiated. Doesn’t that effectively take the Attorney Gen-
eral out of the picture automatically?

Mr. Dasn. I think T would have to stand by that, yes.

If you are going to draw lines then you are putting the

mecssoand
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Attorney General in the discretionary area of making credi-
bility decisions, and I think the statute rightly decides not
to de that.

Senator LeviN. You are saying that there is no discretion
as to what is substantiated or not. That is an absolutely
defined word. You would ask 100 lawyers whether or not that
is substantiated evidence, where you have one on one. The
one eyewitness has got four perjury convictions and is a
known animus for Ham Jordan. One hundred lawyers would
say that is substantiated testimony ; that’s what you’re saying.

Mr. Dasa. Yes. _

Senator Levin. I don’t agree. I am a lawyer. I don’t know
if T would be one of the 100. I would not say that is sub-
stantiated testimony. Perhaps you are right.1o

The Department of Justice has adopted this “credibility” versus
“substantiation” distinction. Associate Attorney General Giuliani
testified that in applying the special prosecutor provisions to the al-
legations which it has received over the past two and one half years,
the Department of Justice has interpreted the statute as automatically
requiring the Attorney General to conduct a preliminary investigation
regardlesss of the credibility of the witness. He criticized this aspect
of the law as wasteful of Departmental resources as the law requires
“unwarranted investigations in situations where no one else would be
investigated.” 02
. The Subcommittee believes that public confidence is not served by
investigating such meritlesss allegations made by sources known to be
unreliable. Rather, the law’s failure to allow the Attorney General to
consider the credibility of the accuser can only invite abuse of the
special prosecutor provisions, unfairly tarnish the reputations of our
public officials, and waste scarce Departmental resources.

As the Kraft case illustrates, even a special prosecutor investigation
which ultimately results in a decision not to prosecute can severely
damage or curtail the career of a public servant. Because of these high
costs, the Subcommittee is particularly disturbed by this potential for
manipulation which exists in the present law. As any specific allegation
triggers a preliminary investigation, this mechanism could easily be
used by an accuser for a variety of motives, including reprisal, or even
political advantage. The Jordan case, in which the allegation of Jor-
dan’s cocaine use was part of a plea bargaining attempt, illustrates
how the mechanism can be used to gain leverage with the Department
of Justice in charges against the accuser himself.

To remedy this problem, the Subcommittee believes that the present
standard should be raised to require the Attorney General to conduct
a preliminary investigation whenever he receives specific information
sujfficient to constitute a reasonable ground to investigate that any of
the persons covered by the Act has committed a violation of any Fed-
eral criminal law other than a violation constituting a petty offense.
In determining whether reasonable grounds exist, the Attorney Gen-
eral-should consider two factors: 1) the degree of specificity of the in-

3% Supra fn. 47, hearing record at 81-2.
1% Supra £n. 44, hearing record at 109-10,
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formation, and 2) the credibility of the person making the allegation.
Thus, under our proposed standard, generalized allegations of wrong-

doing, for example, an allegation that a covered official is an “em-

bezzler” without additional specific facts of a particular instance of
embezzlement, would not give rise to a preliminary mvestlgatlon:‘ Sim-
ilarly, an allegation of wrongdoing made by a witness known to be un-
reliable would not trigger a preliminary investigation. The Subcom-
mittee regards this change as essential to safeguard against-abuse and
invocation of the special prosecutor process based on frivolous changes.
Equally important, this change assures that a preliminary investiga-
tion will be triggered in only those cases which would be investigated
under ordinary circumstances, thus establishing a fair, even applica-
tion of criminal law to officials and non-officials alike. ‘

2. The preliminary investigation period prescribed by the present law
is at times too short

Under the present law, the preliminary investigation cannot exceed
90 days. At the close of this period, the Attorney General must, if he
has not already done so, report to the court and either request a spe-
cial prosecutor or notify the court that no special prosecutor is re-
quired because the allegations are “so unsubstantiated that no further
investigation or prosecution is warranted.” 13 '

Based on testimony we have received, the Subcommittee finds that
the 90-day time limitation may, in some circumstances, be insuflicient
to allow the Attorney General to complete a preliminary investiga-
tion. The consequences of so short a time frame is that in some cases,
the Attorney General will be unable to find that no further investi-
gation is warranted and thus be forced to apply for a special prose-
cutor, simply because he has not been able to exhaust all investigative
leads within the prescribed period. o R

The strict time limitation imposed on the investigation ignores the

reality that fact gathering is a time consuming endeavor, particu- .

larly in light of the sensitive nature of cases involving public officials.
Former Attorney General Civiletti testified that it is impractical and
unrealistic to restrict these investigations to 90 days, when many
criminal investigations commonly take between two and five years
before an indictment is brought. o

The Subcommittee believes, however, that there are serious dangers
in extending this investigation period for all cases. First, the Sub-
committee agrees with concerns expressed by Mr. Dash at the hearing
that the public may perceive a prolonged investigation as an attempt
by the Attorney General to “bury something,” 1% or that the Attorney
General is needlessly prolonging an investigation for a variety of
purposes—to divert public attention, to cover up allegatlgns durmg,g,
a political campaign, or simply to allow the matter to “go away

quietly. Such public perceptions could easily undermine the purpose

of the Act which is to instill public confidence in these investigations.
Further, the Subcommittee finds that the underlying purpose of
the preliminary investigation is not to conduct an exhaustive investi-

103 28 U.S.C. § 592,
14 Supra £n. 35, hearing record at 16.
105 Supra fn. 47, hearing record at 79.
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gation, or to allow the Attorney General to definitely conclude, based
on all available evidence, that prosecution should go forth or be de-
clined. Rather, the preliminary investigation is designed to be an
initial stage of investigation only, the purpose of which 1s to eliminate
meritless allegations. .

Consistent with this purpose, the Subcommittee finds that there
should be no blanket extension of the preliminary investigation period.
Because of the serious consequences which a special prosecutor ap-
pointment has on the subject of the investigation, however, the Sub-
committee believes that the special prosecutor process should not be
triggered simply because the Department of Justice has been unable
to complete the fact-finding necessary to make a proper determi-
nation within an inflexible time frame. :

The Subcommittee, therefore, recommends that the Act be amended
to allow the Attorney General to apply to the court for a limited ex-
tension when he believes that additional time would allow him to
resolve the investigation, and no special prosecutor would be required.
The Subcommittee is greatly concerned, however, that filing for ex-
tension not become a routine practice. This could lead to public cyni-
cism and use of extensions by the Department to buy time or cover up
evidence. This is neither the intent of the Subcommittee, nor is it
consistent with the function of the preliminary investigation. Rather,
the Subcommittee recommends that the court be able to grant a single
extension of the preliminary investigation upon showing of good cause
by the Attorney General. In making his application, the Attorney
General should specifically state the grounds upon which he requests
an extension. In any case, the extension should not exceed 60 days,
as an extension beyond this period could give rise to abuse of discre-
tion or intentional delay by the Department of Justice.

3. The law should specifically restrict the use of investigative tools dur-
ing the preliminary investigation '

The nature of the preliminary investigation has also elicited sub-
stantial criticism over the past year. The legislative history of the Act
clearly states that the Attorney General is not authorized to convene a
grand jury, subpoena witnesses, plea bargain, or engage in other “pros-
ecutorial functions.” 2% Some critics of the Act argue that these tools
are essential to any investigation, and that prokibiting their use by
the Attorney General precludes him from conducting a thorough in-
vestigation of the allegations which he receives.

In both the Jordan and Kraft cases, the Attorney General was re-
quired to apply for a special prosecutor, because, in part, he lacked
sufficient powers to exhaust all investigation. In the Jordan case, for ex-
ample, Attorney General Civiletti’s inability to compel testimony from
witnesses was a primary basis for finding that the case required further
investigation by a special prosecutor.20?

In investigating this aspect of the law, the Subcommittee was indeed
concerned that the Act should not so tie the hands of the Attqrney Gen-
eral that all cases would trigger appointment of a special prisecutor.
Such an automatic procedure would render the preliminary investiga-
tion useless.

e T4, at 54-5,
107 Supra fr. 27.
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The Subcommittee found, however, that even some of the law’s
strongest critics do not favor vesting the Attorney General with in-
vestigative tools, on the basis that the Attorney General would be ex-
ceeding his screening function under the Act. For example, the De-
partment of Justice wrote the following recommendation to the
Subcommittee :

Given this legislative history, the Department of Justice .
has refrained from using grand jury process, plea bargaining
or immunities in the course of preliminary investigations.
Assuming arguendo that Congress wishes to maintain the
present special prosecutor procedures, it is probably good
policy to continue these limitations on the preliminary inves-
tigations. Given the premise of the statutory procedures—
that the special prosecutor, not the Department, should make
the principal decisions in the case—the limitations are consist-
ent with the statutory scheme. Moreover, since under the pres-
ent statutory scheme the Department has no power to indict in
a case covered by the Act, it could be argued that use of the
grand jury solely for purposes of a preliminary investigation
1s improper. Of course, the Department is not and should not
be procluded from using grand jury process where the alle-
gations triggering the special prosecutor provisions derive,
but are separable, from a non-statutory investigation.®

The Subcommittee agrees with the Department of Justice’s view
that it would be inconsistent with the policy underlying the special
prosecutor provisions to vest the Attorney (Feneral with the powers

of subpoena, immunity, grand jury process, or plea bargaining during -

the preliminary investigation stage. To do so would allow the Attorney
General to perform functions which should properly be performed by
an independent prosecutor and would severely undermine public con-
fidence that the Attorney General is being insulated from prosecutorial
decisions where conflicts of interest exist. Total removal of the Attor-
ney General from these decisions is crucial to maintain the integrity
of the Act.

Moreover, the Subcommitiee finds that the present Act perhaps does
not go far enough in prohibiting the use of these investigative tools
during the preliminary investigations. In fact, Attorney General
Civiletti testified that he interpreted the Act as possibly allowing com-
pulsory process and grand juries during the preliminary investigation
“for preliminary investigator purposes and nonuse for prosecuting
decisional purposes,” 1

108 Supra £n. 79, hearing record at 271-2.

10 Supra fn. 35, hearing record at 17. Attorney General Civiletti distinguished between
his inability to use compulsory process in the Jordan case and an Attorney General's use
of these investigative tools in other cases under the Act:

“I think that it leaves them [Attorney Generals] with the ability to compel evidence,
documents, or testimony where evidence is not crucial, where there are not key witnesses
where they are not overriding someone's fifth amendment right by the grant of immunity,
where they are seeking the production of documents, where they are seeking routine testi-
mony, or perhaps eyewitness testiinony of witnesses who are not involved in the transactions
in some form, but simply by standard type eyewitness or innocent participants.

“So_that the assessment in the Jordan case, my assessment was that in the preliminary
investigation there, with the nature of unavailable witnesses, we could not use compulsory
process. I did not have to reach the question of whether in any case we could use com-
pulsory process.” Id.



The Subcommittee finds that the Act should not allow the Attorney
General to use these tools for any purposes, either investigative or
prosecutorial. Opening the door to these powers by the Attorney Gen-
eral presents great potential for circumvention of the Act, and would
create strong dangers of perceived conflicts of interest. To assure this
result, the Subcommittee recommends a clarifying amendment to the
text of the Act stipulating that the Attorney General does not possess
the authority to convene grand juries, plea bargain, grant immunity
o 1ssue subpoenas in conducting a preliminary investigation.

H. THE STANDARD WHICH TRIGGERS THE APPOINTMENT OF A SPECIAL
PROSECUTOR IS TOO LOW

The Subcommittee finds that the present standard results in an un-
even application of justice by triggering the appointment of a special
prosecutor to investigate allegations supported by little or no evidence
or allegations not ordinarily prosecuted by the Department of Justice.

_Under the present law, after conducting a preliminary investiga-
tion, the Attorney General must apply for a special prosecutor unless
he can state to the court that the matter is “so unsubstantiated that no
further investigation or prosecution is warranted.” 110

This standard received extensive criticism at the Subcommittee’s
hearings. For example, Mr. Cutler characterized this standard as “but
one millimeter high,” and other witnesses testified that the standard
left little practical opportunity for the Attorney General to dismiss a
case after conducting a preliminary investigation,11

The purpose of the preliminary investigation is to enable the At-
torney General to perform a screening function,*? but, if the stand-
ard for the appointment of a special prosecutor is too low, it renders
the preliminary investigation meaningless. ’

In conducting the preliminary investigation, the Attorney General .

is acting as all prosecuting attorneys do when allegation imni
_ : ¢ s of criminal
conduct first come to their attention. At this sta,ge,b a prosecutor mggb
determine whether the allegations meet the threshold which indicates
that the case should be investigated further. The standard which
triggers the appointment of a special prosecutor under the present law
E’Vils%?e?r, fgxr l(glwer than the standard employed at this stage of
gation by other prosecutors across th i -
er%hang sﬁa,te court systems. ® country in both. the fed
. e Subcommittee received testimony that a higher standard allow-
ing the Attorney General to exercise some measure of discretion wou‘ivd
1ave eliminated much of the prolonged media coverage and extensive
c;)lsts to both the government and the subject of the investigation in
cta:eJ V(x)rli:‘t(;i}?ns ica,sei, as Atton;.egr Gﬁneml Civiletti couid have closed the
256 mply a report to the court, rather th i

aplx\){omtment of a special prosecutor., , 0 having to seck

oreover, even when an allegation is supported by suffici i

] _ ] ) lent evi-

dence, the Dc;partment_; of J ustice does not investigaZe or prosecute
every allegation of criminal wrongdoing that it receives. Rather it
exercises discretion. It is a widely accepted principle in our criminal

1028 U.8.C. § 592(h).
1 Supra fn. 38, hearing record
13 See supra fn. 12 at §P3—56.r at 85.
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justice system that a prosecutor enjoys wide latitude in determining
when, whom, how, and even whether to prosecute for apparent viola-
tions of criminal law.*** Decisions on whether to prosecute a viola-
tion of a federal criminal law on a given set of facts depend on a
variety of factors including the availability of non-criminal alterna-
tives to prosecution, federal interest served by prosecution, the deter-
rent effect of the prosecution, the nature and seriousness of the offense,
and the subject’s culpability and past record.'** This reasonable dis-
cretion is regularly practiced by the Department of Justice, U.S.
Attorneys, and prosecutors throughout the federal system.

Many witnesses at the hearing criticized the present act as ignoring
this legitimate use of prosecutorial discretion and the prosecutorial
guidelines which the Department of Justice has developed to stand-
ardize its discretion and policies of law enforcement.**> These critics
of the Act argue that the standard which triggers a special prosecutor,
by disregarding these guidelines, often results in the appointment of
a special prosecutor to investigate alleged criminal violations which
are not, or are rarely, prosecuted by the Department of Justice. Again,
the Jordan and Kraft cases illustrate this charge.

In both the Jordan and Kraft cases, the official was alleged to have
possessed cocaine in violation of 21 U.S.C. section 844(a). At the
hearing, the Subcommittee received testimony from both present and
past officials of the Department, and the special prosecutor in the
Jordan case, that the Department of Justice rarely prosecutes alleged
violations of this federal criminal law. The following statement by
Special Prosecutor Christy clearly supports the finding that the facts
of the Jordan case would not have led to prosecution if Jordan had
not been covered by the special prosecutor provisions:

It is my understanding that possession of cocaine in the
quantity alleged in the Jordan case would not have been in
1978 and would not now be the basis of prosecution in the
Southern District of New York. I do not know what the
practice was in other Districts in 1978, but I doubt there were
many where possession of the amount of cocaine alleged in
the Jordan case would have formed the basis for prosecution.
Since the publication of “Principles of Fedsral Prosecution,”
published by the Department in July 1980, I believe there is
greater discretion for a United States Attorney to decline
to prosecute this type of possession case. The factors to be
considered in a possession case are the amount of cocaine
involved, the availability of the cocaine involved, the avail-
ability of the cocaine as evidence, the purpose of possession
and the likelihood of obtaining a conviction. Possession of
a small amount for personal use should not require prosecu-
tion or further investigation.?¢ .

s Qee, e.z., Oyler v. Boles, 368 U.S. 448 (1962): Newman v. United States, 382 F.2d 479
(D.C.Cir 1967); Powell v. Katzenbach, 359 I.2d 234 (D.C.Cir. 1965) cert. denled, 384
U.S. 966 (1960).

114 See, (xrener)ally, U.S. Department of Justice, “Principles of ¥ederal Prosecution,” §5-14
(July 1980): sunra, fn. 65, hearing record at 30-1. .

18 gee Civiletti testimony, supra fun. 35; Cutler testimony, supra, fn. 70, testimony of)
Phillip Heymann, former Assistant Attorney General, Criminal Division, U.S. Department
of Justice before the Suheommittee on Oversight of Government Management, May 20,
1981, hearing record, pp. 58-69; Giuliani testimony, supra fn, 44,

16 Supra fn, 33, hearing record at 167,




48

Similarly, Attorney General Civiletti testified that neither the
Jordan nor the Kraft case, “under the ordinary principles and stand-
ards of the Department of Justice, under the past administration and
this administration, or any administration, merited extensive investi-
gation or prosecutions.*'

In finding that the present law can require the appointment of g
special prosecutor to investigate alleged violations which would not
be otherwise pursued, the Subcommittee shares the concerns of these
critics that this process often results in an uneven administration of
justice: one standard is applied to the citizenry at large, while another
is applied to our public oflicials. At the hearing, Senator Cohen ques-
tioned Attorney (General Civiletti on the wisdom of this result:

Senator Comen. One of the difficulties is that in the past
there has been a belief that high level officials by virtue of their
position, enjoy g certain different treatment as far as the ap-
plication of the law is concerned—an unequal application—
and that they are insulated from the types of prosecutorial
endeavors that are applied to non-officials. Now we seem to
be saying that we are engaging in another form of the un-
equal application of the law, and we are prosecuting cases
that ordinarily would not be prosecuted. This raises the ques-
tion of what you think is the relationship of high level offi-
cials to the people of their country. Is it in the nature of
fiduciary or trustee?

Mr, Crvizerrr. I think it is, clearly. And I think that is the
only justification, the level of position, the only justification
for a special prosecutor provision at all.

Senator Corrn. What if we say that a high-level official is
a trustee and we remember Justice Cardozo’s words that a
trustee is held as something stricter than the morals of the
marketplace, not honesty alone, but the punctillio in honor
of the most sensitive?” Do you apply that standard?

Mr. Crymrerrr. I think we apply that in the privilege of
holding the office, I don’t think we can apply that standard
when we are applying the criminal law and due process and
the deprivation of freedom, but certainly in terms of con-
tinuing in a position in holding the public trust and confi-
dence I would agree with Justice Cardozo’s statement 118

The Subcommittee recogriizes that there are instances in which a
clear policy and clear Department of Justice precedent not to prose-
cute exist for a given violation, for all citizens. In these instances. it
is unfair to subject a public official to the substantial costs of a, spec’ial
prosecutor investigation when all parties involved know that no
prosecution will result.** Such a policy is inconsistent with the Act’s

¥ Supra fn. 85, hearing rec
18 1d., hearing record at 13$f1 at 9,

T The subeommittee recognizes that
.1 even In following pr

Sms.-)eec.\Fasm gtfgsotxisél ‘gli)rciun}stances are considered in the deglsig)x? sggu‘?géttl}]eg uég egfoesse'mfpee
Fo y rineiples of Federal Prosecution’ includes the person’s personal eir-

cumstances as a f 3
report states that E‘,gf"r In determining if prosecution serves a substantial interest, The

reumstances such as the fact that
Trast or reapomat Sireu ac at the accused occupied a position of
OE roor Tespon, Suprz};. wgri{iggsh:t\iiglnted in committing the offense, might weight in favor
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goal of establishing a standard administration of justice for officials
and non-officials.

To lessen the inequities created by the present low standard and to
prevent needless special prosecutor investigations, the Subcommittee
recommends that the appointment standard be raised. _

The Subcommittee believes that the Attorney General should be
required to apply for the appointment of a special prosecutor only
if he has reasonable grounds to believe that further investigation or
prosecution is warranted. This standard, which was proposed by Mr.
Cutler, would clearly require a higher level of evidence supporting
the allegations than 1s the case under the current law. As Mr. Cutler
stated in his written statement:

The current special prosecutor provisions require the At-
torney General to investigate in order to develop facts to dis-
prove an allegation and sets the standards so low that it 1s
very difficult for the Attorney General to find sufficient facts
to conclude that no further investigation is warranted.!?

The “reasonable grounds” language would, in the Subcommittee’s

judgment, strike an appropriate balance betweep the need to permit
the Attorney General to exercise limited discretion in evaluating the
results of the preliminary investigation and the need to establish a
standard that is not so high that the Attorney General would be mak-
ing decisions best left to the special prosecutor.

The Subcommittee’s proposed standard should not be interpreted
as allowing the Attorney General to definitely establish whether or not
prosecution is warranted. Rather, the Attorney General should deter-
mine only whether there are reasonable grounds based on the evidence
uncovered during the preliminary investigation to justify further ex-
amination by an independent special prosecutor. Only the special
prosecutor should make the ultimate determination of whether to pro-
ceed to the indictment stage.

In sddition to evaluating the evidence supporting the allegations,
the Attorney General should consider the written prosecutorial guide-
lines of the Department of Justice in determining whether a reason-
able ground for further investigation or prosecution exists.*?* The
Subcommittee recomends that the Attorney General be permitted to
justify his decision that a special prosecutor should not be appointed
upon a showing to the court that the Department of Justice does not,

as a matter of established practice, prosecute the alleged violation of
federal criminal law. Alternatively, he may state to the court that it
is the practice of U.S. Attorneys for the district in which the violation
was alleged to have occurred not to prosecute this violation, The Sub-
committes encourages the Attorney General to consult with the U.S.
Attorney for the district involved in making his finding to the court,
when such consultation could be made without jeopardizing confiden-
tiality of the case. In proposing this amendment, the Subcommittee
strongly stresses that the Attorney General must make this determina-
tion only in those clear cases in which there is an established, demon-
strable policy not to prosecute. This caveat reflects the view of the

120 See supra fn. 83, hearing record at 48,
121 See e.g., “Principles of Federal Prpsecutlon," supra fn. 119,
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Subcommittee that the Attorney General performs a screening fune-
tion only. Any case in which there is no clear policy against prosecu-
tion or any arguably exceptional circumstances Ppresent *?2 should be
sent to a special prosecutor.

The Jordan case may be used as an example to distinguish between
the current standard and the Subcommittee’s proposed trigger for
appointing a special prosecutor. Attorney General Civiletti testified
before the Subcommittee that the present law required him to apply
for the appointment of a special prosecutor even though he specifically
concluded that the matter was so unsubstantiated that prosecution was
not Warranted.“*”. Because, however, he was unable to state to the court
that no further investigation was warranted, he could not avoid the
appointment of a special prosecutor.

The Subcommittee’s proposed trigger would have allowed Attorney
General Civiletti to report to the court, after completing the prelimi-
nary investigation, that the allegations did not reasonably warrant
further Investigation or prosecution based on the Department of Jus-
E}llcifspic;secuﬁomal guliiel(iines._ ’l}‘lhe allegations against Mr. Jordan could

ve been resolved wit in - peci
pr%s}?custox}') ot out resorting to a full-blown special
6 Subcommittee believes that the requirement that th
%’?)222?1%; report to ghe court his reasons fox('1 determining thaten%tggggiz}i
ﬁisldiscrgii 01;51 needed provides the necessary check on any abuse of
f the Attorney General concludes that no special prosec
Be_agpfl)lmted because of the absence of suﬁic?ent ev%denceug(%rxfrlzl'gglgg
S?llll)lb, e Zvou’ld have to fully substantiate this decision. Under the
D! dcomp}? tc}ales proposal, his report to the court would be required
fo ¢ %i(fmlg tc}al ;; r: a%%ﬂ;rﬁnary 1n\éest%gagi on and his reasons for conclud-
g the e grounds standard ws
General should also fully discuss any optio;tfs Ié?}gigftl.lg‘];ﬁ Attorgl t
puégue_ 1dui‘mgfthe Investigation, 0se not to
Imilarly, if the Attorney General determines #
toé' is tnot needed because the written prosegftsog}ilgf o
mur;t?rf I?len?i do not call for prosecution of the alleged violation. he
torney%‘r e); er%clurrl?s‘{]tts?gsﬁ; ‘?1(131?'1811;01’?}1 In his igport to the court, the ‘At-
of the U.S. Attorn(:y for f}{e dliztgict 115;11{;'%0 NN fase Jaw, opinions
OT 1, ‘hich the sa
tf:o éaaxie occurred, written prosecutorial guidelivlig;atécr)'ncffgﬁs alltlagec‘l
actual support that no prosecution would be brought. o eean

I. THE POWERS OF THE SPECIAL PROSECUTOR ARE EXTENSIVE

The current law gives ‘the special prosecutor exten

determination to the court. See
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cute matters within his jurisdiction. These powers include, but are not
limited to: conducting investigations and convening grand juries,
granting immunity, compelling testimony, inspecting tax returns, con-
testing claims of national security and appealing cases.*?* He is remov-
able only by the Attorney General on the grounds of “extraordinary
impropriety” or mental or physical incapacity, and the special prose-
cutor can obtain judicial review of such removal.}?s

Such broad powers could be easily subject to abuse in the hands of
an irresponsible prosecutor. Of particular concern to the Subcommittee
is the danger that a special prosecutor could prolong an investigation
needlessly for any number of reasons, including extensive compensa-
tion, publicity, political leverage, or political reprisal. For example,
Gerald Gallinghouse, special prosecutor in the Kraft case, informed
the Subcommittee that he decided to postpone the Kraft investigation
until after the 1980 President election.*?® This illustrates the latitude
he enjoyed in the timing of his investigation. This same latitude could,
however, be used for a variety of less admirable motives.

In reaching its finding, the Subcommittee found the views of Arthur
Christy particularly persuasive. As a former special prosecutor, Mr.
Christy is most familiar with the extensive breadth of the position.
He characterized the powers he held as special prosecutor as truly
“awesome.” Reflecting on his own experience in the job, Mr. Christy
discussed a prime area of potential abuse—political aggrandizement:

I would have to say to the Senators that certainly during
the course of the investigation, had I decided that I wanted to
use it for personal aggrandizement, I could have. I decided
very early on that I would conduct the investigation in as
low-keyed a way and in as confidential a way as possible,
without any contact with the press in any way.'*”

Mr. Christy also informed the Subcommittee that there were many
opportunities in which he could have easily sought media attention for
his investigation. For example, he could have “tipped off” the press
when Hamilton Jordan came to New York to be interviewed by Christy
concerning the Studio 54 allegations.

‘While the Subcommittee finds that the special prosecutor’s powers
are indeed extensive, it also believes that true independence is crucial
to assure an impartial investigation and public confidence in the prose-
cutor’s findings and decisions. Again, historical experiences with spe-
cial prosecutors provide evidence for the finding.

In the Carter Peanut Warehouse Case, Attorney General Bell ap-
pointed Paul Curran, “special counsel,” to investigate allegations of
improper financial dealings by the Carter Peanut Warehouse business,

et required that Curran clear all prosecutorial decisions with the

Assistant Attorney General, Head of the Criminal Division. This
control on the independent counsel brought extensive objections in
Congress as nullifying the independence of the investigation. Ulti-
mately, Attorney General Bell withdrew these restrictions.*

1% 28 71,8.C. § 594.
120 Supra. o §3§91?' i d at 288
. 38, hearing record a .
127 Tlégtriixlﬁggy of irthu%' H. Christy before the Subcommittee on Oversight of Govern-

ment Management, May 22, 1981, hearing record, pp. 132—45.
128 See supra fn. 48,
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. Moreover, full investigative tools are necessary to com 1 is-
pose of allegations of criminal wrongdoing. Mr. ré’hlisty tel,;t?ggg t?ll:t
his years of experience as a prosecutor taught him that the powers to
grant immunity, issue subpoenas and convene a grand jury are crucial
to fully investigate and make sound prosecutorial decisions.®® Thys
to complete his assigned task, the special prosecutor must have these
Investigative instruments at his disposal, and they must not be subject
to review by the Department of Justice or by the Attorney General
To do so would render the independence of the special prosecutoz:
nominal at best. Once appointed, he should have all investigative tools
available to him in order to perform his function. °

The Subcommittee recommends three methods of checking the po-
tential abuses by a special prosecutor without compromising his or
her independence. First, this goal can be achieved through limiting the
number of cases which are referred to a special prosecutor so that the
mechanism will not be used for frivolous or minor allegations, The
Subcommittee’s recommendations to raise the standard which trigeers
the appointment, of a special prosecutor to “reasonable grounds £o be-
lieve that further investigation or prosecution is warranted” and to
allow the Attorney General to consider the credibility of the accuser
In conducting a preliminary investigation and follow prosecutorial
guldl%lme.s In referring cases to a special prosecutor will achieve this
result.

Second, the Subcommittee believes that the danger of a needlessly
]grolong_ed Jnvestigation by the special prosecutor can be minimized

y clarifying his authorify to dismiss a case referred to him imme-
diately, without Further Investigation. Although the Act states that
the special prosecutor has “full power and independent authority to
exercise all investigative and prosecutorial functions,” 2% and the
legislative history .of the Act recognizes that the special prosecutor

has discretion to dismiss allegations,’s* the Act itself does not clearl
state that the special prosecutor may dismiss a case with no further
Investigation, if warranted. Some special prosecutors may interpret
the absence of such language as a requirement—or invitation—for the
special prosecutor to conduct a new, full-blown investigation. This
could lead to unnecessary harrassment of officials covered by the Act.
At the hearing, Mr. Rosenfeld discussed his Association’s proposal
to clarify the present law in this area:

~We therefore believe that it is appropriate for future spe-
cial prosecutors to understand that they are not required or
even expected to necessarily subject officials to exhaustive in-
vestigations in circumstances where the Justice Department
would quickly dismiss the same charges against private citi-
zens. Rather, the Act itself should be amended to make it
clear that a special prosecutor, once appointed, is free to
exercise “prosecutorial discretion” as the interests of justice
may dictate and consistent with the written guidelines of the
Justice Department, including, for example, a decision to
conduct only a cursory investigation or indeed to terminate

10 Supra fn, 38, hearlng record .
13028 U.8.C. § 594 (a). & rdat181
1% Supra fn, 12 at 58,
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the whole matter based only on his review of the file which he
gets from the Justice Department, and which led to his ap-
pointment. ‘ .

It’s the decision that ought to be independent, and not
necessarily a requirement that there must be a full-scale in-
vestigation that costs the government $160,000 and the target
$100,000 in every case. _

Senator CouEn. As a practical matter you have a special
prosecutor who’s appointed under the provisions of the Act.
He takes a quick look at the file, says there’s no merit to the
allegations. He looks at the DOJ guidelines, and therefore he
recommends the case be dismissed. How do you think that
would sit with the public, if you're talking about restoring
credibility and trust with the American people? How practi-
cal is that particular suggestion ?

Mr. Rosenrerp. Mr. Chairman, I think as we get into
experience with this Act and every appointment of a special

prosecutor isn’t a cause celebre, I mean the first two got a lot
of attention because they were the first two, and because there
was a Presidential campaign going on. And I think as we
get into more experience with the Act, that’s exactly the kind
of decision the public is going to accept and it is going to,
in Senator Levin’s language, institutionalize trust.?s

To achieve this objective, the Subcommittee recommends that the
following language should be & *?ed to section 594 (f) of the Act;

The special prosecutor shall have full authority to refrain
from prosecution upon such preliminary investigation of the
matter as the special prosecutor deems appropriate or to dis-
miss the allegations without conducting an investigation if
to do so would be consistent with the written policies of the
Department of Justice,13

The Subcommittee further recommends that language of section
594 (f) which states that the special prosecutor shall comply with the
written policies of the Department of Justice respecting enforcement
.of criminal laws “to the extent that the special prosecutor deems ap-
propriate” *** should be amended to require such compliance “when-
ever possible.” This change reflects the Subcommittee’s belief that the
special prosecutor should comply to the Department of Justice guide-
lines in most situations in order to assure the fair administration of
the law. It also allows the special prosecutor flexibility to deviate from
those written guidelines when extenuating circumstances exist. The in-
tent of this charge is to create a presumption that the special prosecu-
tor will follow prosecutorial guidelines. The Subcommittee stresses
that the special prosecutor’s deviation from established guidelines is
“the exception rather than the rule, and the special prosecutor should

thoroughly explain his reasons for not following Department of Jus-
tice policies in his report to the court at the conclusion of his investi-
gation.

132 Supra fn. 91, hearing record at 169-70.

183 The subcommittee adopts the languafée proposed by the Association of the Bar of the

City of New York, See hearing record at 193,
13 28 U.8.C. § b94(f).
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In addition, the Subcommittes
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Under present law, when the special prosecutor is removed, the
Attorney General must file a report outlining the grounds for removal
with the Senate and House Judicial Committees and the court. The
Act provides that the Committees shall make this report available to
the public.®” The Subcommittee views these reporting and disclosure
provisions as strong, effective safeguards against dangers that the
Attorney General will interfere with the independence of the special
prosecutor. Once again, the Subcommittee urges both the courts and
Congress to exercise their authority as this check is crucial to public
confidence in the investigation of senior officials and the integrity
of the special prosecutor process.

As a final note, the Subcommittee wishes to commend the two spe-
cial prosecutors who have served under the Ethics in Government
Act. Both Mr. Christy and Mr. Gallinghouse conducted their investi-
gations with probity, and displayed a high regard for ethics and the
fair administration of justice. In making our recommendations, in
no way do we assail their integrity. Instead, just as the Act estab-
lishes safeguards against abuses by the Attorney General, so too must
we guard against abuses by this new officer of the government, the
special prosecutor. Indeed, the oft-quoted statement of James Madi-
son justifies why we need to control the powers of the special

prosecutor:

If men were angels, no government would be necessary. If
angels were to govern men, neither external mor internal
controls in government would be necessary. In training a
government which is to be administered by men over men
the great difficulty lies in this, you must first enable the
government to control the governed, and in the next place
oblige it to control itself. A dependence on the people 1s, no
doubt, the primary control on the government, but experi-
ence has taught mankind the necessity for auxiliary pre-

cautions.13®

The Subcommittee believes that its recommendations will provide
such auxiliary precautions without jeopardizing the independence

of the special prosecutor.

187 28 U.8.C, § 596 (a) (2).
138 151 Madison, James, The Federalist Papers No. 51.
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V. Concrusion

The Subcommittee believes that the findings discussed in this report
will be useful to the Congress in ensuring the fair investigation of
alleged wrongdoing by government officials and others who are close
to Presidential decisionmaking. The recommendations seek to achieve
the even administration of justice while preserving both the fact and
appearance of impartiality in these investigations.

The Subcommittee hopes that these recommendations will be carried

out to the fullest extent possible.
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