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LETTER OF TRANSMITTAL 

u .S. SENATE, 
OVERSIGHT OF GOVERNMENT MANAGEMENT, 

COMMIT'I1EE ON GOVERNlVIENTAL AFFAIRS, 
Washington, D.O., October 26, 1981. 

Hon. WILLIAM V. ROTH, Jr., 
Ohairman, Oommittee on Governmental Affairs, Dirksen .Senate Office 

Building, 11' ashington, D.O. 
DEAR ~1R. CHAIRl\{AN: The Subcommittee on Oversight of Govern

ment Management transmits the following report on the special pros
ecutor provisions of the Ethics in Government Act of 1978. 

As a result of our hearings and investigations, the Subcommittee 
recommends that the special prosecutor law be retained because it 
guards against both actuu.l and perceived conflicts of interest in the 
investigation of allegations against high-ranking Executive officials. 
vVe believe, hmvever, that the statute requires significant amendment. 

It is ironic that these provisions, which were intended to ensure that 
public officials were not above the law, have created inequities in the 
enforcement of criminal laws. In both cases that have arisen, White 
House officials "yere subjected to exhaustive, costly, and lengthy inves
tigations when the sa-me allegations made against an average citizen 
would not even have been pursued. The restrictions of the present law 
severely impede the ability of the Attorney General to dispose of minor 
allegations of dubious merit without petitioning the court for a special 
prosecutor. 

The Subcommittee also determined tJhat the coverage of the present 
Act is flawed ·because it does not include members of the President's 
family, who surely 1?ose the greatest danger of conflict of interest, but 
does cover some offiCIals who are not in a position to influence a Depart
ment of Justice investigation. 

In proposing changes in the 'present law, the Subcommittee has been 
O"uided by the principle of providing equitable treatment to officials 
~ccused of criminal activity. We have, therefore, recommended that 
the Attorney General be permitted to apply the written prosecutoriaJ. 
o-uidelines of the Department of Justice, which govern ordinary crim
inal eases, in deciding whether the appointment of a special prosecutor 
is warranted. The Subcommittee also has recommended that the 
trigo-er for a preliminary investigation, as well as for the appoint
ment of a special prosecutor, be raised to a more realistic level. 

Two other changes would also make the lawless burdensome. The 
Subcommittee has proposed that the name "special prosecutor" be 
changed to "independent counsel" to remove the pejorative connota
tion of the investigation, and that attorneys' fees be awarded to the 
subject of such an investigation in certain circumstances. 
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While the Subcommittee believes that the special rosecuto 
f~~t not ba .re~~hle~, we also sugge.st that Congress !ould be r:~i= 
tl S amen I~l::> ,e aw to remedy Its flaws. The implementation of 

Ie ubcommlttee s recommendations would substa t'all . 
the current Act. IT I Y Improve 

Sincerely, 

WILLIAM S. COHEN, Ohairman. CONTENTS 
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I. SUMMARY 

A. THE SPEOIAL PROSEOUTOR LAW SHOULD BE RETAINED BUT NEEDS 
IMPROVEMENTS 

The Subcommittee believes that the concept underlying the special 
prosecutor law is sound. By establishing a mechanism to ensure im
partial and thorough investigations of allegations against high
ranking Executive branch officials, the Act guards against both actual 
and perceived conflicts of interest and assures the public that govern
ment officials are not above the law. Therefore, the Subcommittee sup
ports continuation of the special prosecutor law and rejects the appeals 
by the Justice Department and othel' critics for its repeal. 

Our endorsement of the special pI'osecutor law, based on our hearings 
and investigations, does not mean that we believe t.he present Act is 
pe.rfect. To the contrary, we found significant problems in its imple
mentation and believe that it should be amended. It would indeed be 
unfortunate if the flaws and inequities in the present statute remained 
uncorrected and thus provided ammunition for those who would 
abandon the entire law. 

B. THE SPEOIAL PROSEOUTOR LAW SHOULD BE PRESUMED TO BE 
OONSTITUTIONAL 

In the absence of a specific court test, the Subcommittee believes that 
the special prosecutor law should be presumed constitutional. We are 
concerned that the Department of Justice's stated belief that the Act 
is unconstitutional will invite an immediate challenge to the Act the 
next time that it is invoked. Because of the near certainty of a court 
test, the next special prosecutor may be reluctant to serve. 

While we cannot undo the Attorney General's statement, we have 
received assurances from the Justice Department that the law will be 
enforced and that the Department will provide the necessary resources 
to the next special prosecutor to defend the statute's constitutionality, 
should the need arise. 

O. THE PRESENT LAW HAS LED TO AN UNEVEN APPLICATION OF JUSTIOE 

The Subcommittee's ;primary concern centers on the fairness of the 
existing law. It is ironIc that this Act, which was intended to ensure 
that high-ranking public officials w;are not above the law, has created 
inequities in the enforcement of Cl'iminallaws. 

In both the cases that have arisen under the Act, allegations of 
criminal activity by high-ranking White House officials were investi
gated which, had they been made against private citizens, would not 
even have been pursued. The strict requirements of the present Act 
leave the Attorney General with little discretion and force him to 
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disregard standard Department of Justice policies. PermittinO' the 
Attorney General to follow clearly established and defined prgsecu
torial guidelines would substantially lessen the problem of uneven 
application of the law. 

D. THE PRESENT AOT IS TOO EASILY TRIGGERED BY MINOR ALLEGATIONS 

The restrictions and vagueness of the special prosecutor law severely 
limit the ability 'Of the Attorney General to dispose of minor allega
tiCllS without petitioning the court for a special prosecutor. 

Tne ~3ub.committee proposes several changes in the existing law to 
provide the Attorney General with more flexibility in order to reduce 
the number of unnecessary special prosecutor investigations. F'Or ex
ample, we recommend that the Attorney General be allowed to con
sider the credibility of the accuser in determining whether a prelimi
nary investigation must be conducted, and that a special prosecutor be 
appointed only for those cases in which the Attorney General reason
ably believes that further investigati'On or prosecution is warranted. 
Sa:feguards against abuse .of this a:uthority would, however, be main
taIned through the reportIng reqUIrements of the Act and the limita
tions on the Attorney General's investigative powers. 

E. SPECIAL PROSECUTOR INVESTIGATIONS .cum COSTLY TO BOTH THE 
GOVERNMENT AND THE PUBLIC OFFICIAL INVOLVED 

Another inequity caused by the Act is the substantial financial bur
den it imposes on the subject Qf a special prosecutor investiO"ation as 
well as 0;0. the governme~t. ~ai~ing the trigger for the a pp~intment 
of a spe.Clal prosecutor WIll elImInate s?ll1e ?-nnecessary investigations 
and theIr consequent costs. But there WIll stIll be some cases in which a 
public official has to bear substantial attorneys' fees to defend himself 
during an extensive investigation that probably would not have re
sulted if he were an ordinary citizen. 

To solve this problem, the Subcommittee recommends that the court 
be given di?creti~n t~ award attorneys' .fees to the subject of a special 
pros~cutor ~nvestIgatIOn. T~le SubcommIttee believes, however, that the 
publIc offiCIal ~hould be reunbursecl only for those fees which would 
not have been Incurred by a private citizen in a similar situation. 

F. THE TERM "SPECIAL PROSECUTOR" IS PEJORATIVE AND SHOULD BE 

OHANGED 

Any special prosecutor investigation of a public official will of 
course, attract substantial press interest that a private citizen w~uld 
not have to endure. Such scrutiny is perhaps part of the price of public 
servi~~. The Su~committee believes, however, that much of the adverse 
p?-b~I~Ity resultI!lg from a special prosecutor investigation could be 
dImmIshed by SImply changmO" the name from "special prosecutor" 
to "inde1?endent counsel." This

b 

change would remove the vV~terO"ate 
connota;tIOn of a special prosecutor investigation and would help spare 
~he subJect of such an . investigation adverse public reaction. Equally 
Importa~t, the .nun;e "~ndel?endent counsel" more accurately indirates 
that the InvestIgatIOn IS beIng handled outside of normal O"overnment 
channels by an impartial investigator. /::) 

/ 

G. THE COVERAGE OF SELECTED OFFICIALS IS IN APPROPRIN.rE TO THE 

GOALS OF THE AOT 

Another flaw of the Special Prosecutor Act is its coverage. The spe
cial prosecutor mechanism is intended to eliminate the actual or per
ceived conflicts of interest that arise when the Attorney General or t~e 
Department of Justice is called upon to investigate an official who IS 
close to either the President or the Attorney General. Tl~e coverage 
provisions of the present Act, however, are not ~ppropI'late to t~llS 
O'oal. For example members of the Council on EnVIronmental QualIty 
~re ~overed by the' Act, but not members of ~he Pr~siden~'s immediate 
fannly who surely pose a greater danger of conflIct of Intere~t. 

The Subcommittee recommends that the law be amended to Include 
members of the President's family and to ~xclude officials who are 
unlikely to be perceived as close to the PreSIdent: W.e feel. con.fielent 
that the public will accept a Department of JustIce InvestIgatIOn. of 
officials not in a position to influence the investigation. In those In
stances ,vhere an official not covered by the Act does create ~n actual 
conflict OT interest, the Attorney General has adequate authonty to ap
point an outside prosecutor to handle the case. 

The law also needs to be amended so that coverage does not depend 
on which political party wins the election, as is now thp.. case. Under 
the present law, an official can conceivably be covered for as long ~s 
16 veal'S even if he resigns after one year of service. To remedy thIS 
problem, we recommend that all covered officials remain subject to the 
Act for the incumbency of the President they serve, plus one year. 

H. THE LAW TOO SEVERELY I,IMITS THE ABILITY OF THE A'l'TORNEY GENERAL 

TO REMOVE A SPECIAL PROSECUTOR WHO ABUSES HIS POSITION 

In their efforts to guarantee the complete-and necessary-inde
pendence of a special prose0utor, the authors of this Act may have 
failed to include sufficient safeguards to prevent a special prosecutor 
from abusing his position. Thus far, we have been fortunate that 
honcrable, capable, and fair individuals have been appointed as special 
prosecutors. The possibility of an irresponsible, politically motivated, 
or publicity-seeking special prosecutor cannot, however, be dismissed. 

Under the current law, not only are the powers of a special prosecu
tor extensive, but it also is very difficult-in fact; nearly impossible
for him to be removed from office. The Subcommittee believes that the 
Attorney General shou] d be permitted to remove a special prosecutor 
upon showing 'Of "good cause" as long as this decision is made public, 
is repQrted to the Congress, and is subject to judicial review. 

The Subcomrnibtee's review of the Act, our findings, and QUI' recom
mendations are set forth in detail in the report that follows. We hope 
that Congress will adopt QUI' recommendations for improving the spe
cial prosecutor law and thus take our nation a step closer to the elusive 
goal of "Equal Justice Under the Law." 

85-745 0 - 81 - 2 
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II. INTRODUCTION 

On May 20 and 22, 1981, the Senate Subcommittee on Oversight of 
Government :Management held hearings on the speciaI prosecutor 
prqvt~ion~_incorporated in Title VI of the Ethics in Government Act 
of 1978.1 

The Subcommittee's investigation began as a result of the many 
criticisms levied against the ~pecial prosecutor law. Although the 
special prosecutor concept, in general, and the precise process adopted 
by Title VI have generated much controversy since their inception, 
criticism escalated in response to the cases which' have arisen under 
the Act in the three years since its enactmelit. 

Approximately one yea.r after the Act was passed, the first special 
prosecutor was appointed to conduct an investigation of alleged co" 
caine use by one of the highest.-ranking White House officials, Hamilton 
Jordan, the White House Chief of Staff. After a six-month investiga~ 
tion which was accompanied by extensive media attention, Mr. Jordan 
was exonerated by the special prosecutor. The second appointment of 
a special prosecutor, once again to investigate alleged cocaine use, 
followed within four months, and again they.e was prolonged media 
at'tention. The allegations led to the resignation of Timothy Kraft, 
subject of the investigation, as the manager of President Carter's 
re-election campaign. This investigation, like the Jordan case, also 
ended ina decision by the special prosecutor not to seek a criminal 
indictment in the case. 

In addition to many stories in the press detailing the developments 
of each investigation, the events generated strong editorial comments 
in major newspapers. Some wri,ters argued that the value of the 
special prosecutor law was "trivialized" when it was used to investi
gate charges of drug use and similar "private, off-duty peccadillos." 2 

Others viewed the law as well-intentioned yet far too sweeping.s Con
versely, some writers argued that the Jordan and Kraft cases indicated 
that the Act was working precisely as it was intended, and that the 
special prosecutor appointment was essential to clear the name of 
the subject of the investigation.4 

The Subcommittee was particularly concerned by criticisms raised 
against the Act by present and past Department of Justice officials, as 
well as by many {>ersons who had authored or supported the special 
prosecutor proviSIOns in the past. Some of the contentions made by 

1 Public Law 95-521, title VI, 28 U.S.C. § § 591-98. 
II See, e.g., lIThe Law's Heavy Hammer," Washington Star, Dec. 1, 1979, hearing record, 

pp. 456, 457. 
3 See, e.g, ."The Special Prosecutor Rides Again," Washington Post, Sept 16, 1980, hear-

ing record, p 457 . . 
4 See, e.g., ':Why the Jordan Case is Special," the New York Times, Nov. 30, 1979, hearing 

record, p. 455. 

(5) 
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these critics focused on specific aspects of the present law; for exn,mple, 
that the Act's coverao-e is too broad, the Act trig.!{ers a special prose
cutor investigation to~ easily, the period tor preliminary investigation 
is too short. Other criticisIns attacked the special proseeutor proeess 
on broader bases, charging that the jnveetigations required by t?-e 
Act were "a ridiculous waste of time," 5 that the Act ereates an unfaIr, 
more stringent application ot criminal IRws to elected officials, and 
that the Act institutionalizes distrust of the Attorney General and the 
Department of Justice. 

A precipitating factor in the Subcommittee's decision to hold over
sight hearings on the special prosecutor provisions was an announce
ment made by Attorney General William French Smith expressing his 
doubts concerning the' constitutionality of Title VI of the Aet. In a. 
letter dated April 17, 1981, to l\1ichael Davidson, the Senate Legal 
Oounsel, the Attorney General responded to Mr. Davidson's inqUIry 
with respect to the position of the Department of Justice in Kraft v. 
Gallinghouse, in which Timothy Kraft challenged the constitutionality 
of the Special Prosecutor law.6 Mr. Smith advised the Senate Legal 
Counsel that although the Department of Justice would have no op
portunity to express its views on the issue to the court as the Kraft 
ca1?e had been dismissed, he wished to formally -apprise Oongress of the 
Department's position on the special prosecutor provisions. 

In his correspondence, the Attorney General stated that: 
After a careful review of the Act within the Department of 

Justice and an analysis of its practical effect over the past few 
years, I have serious reservatIons concerning the constitution
ality of the Act. In some or all of its applications, the Act 
appears fundamentally to contradict the principle of separa
tion of powers erected by the Oonstitution.7 

Becarlse Oongress expressly retained oversight of the special prose
cutor p;rovisions under the terms of Title VI,S and because of a prime 
function of this Subcommittee is to assure the smooth management 
and implementation of government. programs and policies, the Sub
committee believed that the law was in need of a thorough review. 

The timing of events was also a factor in the decision of the Sub
committee to conduct an investigation and hold hearings on the special 
prosecutor provisions. The dismissal of the Kraft investigation on 
March 24, 1981, brought the first time in over a year in which there 
was no pending special prosecutor investigation. The Subcommittee 
believed that this was a prime opportunity to assess the efficacy of the 
law without jeopardizing an ongoing special prosecutor investigation. 

The Subcommittee's investigation prompted two days of hearings 
focusing on the efficacy to date of the special prosecutor provisions and 
on the critieism,s levied against the Act. At these hearings, the Sub
committee received testimony from the following persons: The Hon
orable ~.!3njamin R. Oiviletti, Former United States Attorney General; 
~tfr. Lloyd N. Outler, Esq., Former Oounsel to the President; Mr. 

5 Ta~lor, Robert E .. "Doubts About the Law for Prosecuting Federal Officials," Wall Street 
Journal. -Oct. 30, 1980, hearing record, p. 452. 

o Hearing record, pp. 130-31. 
7 Hearing record at 131 . 

• B 28 U.S.C. § 595. 
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Philip B. Heymann, Esq., Former Assistant Att.orney General, Orimi
nal Division, United States Dc:partI~ent of JustICe; .Mr .. Samuel D!1sh~ 
Esq., Direetor, Georgetown UnIVerSIty I:aw Center Instltute of Crlml 
nal Law and Procedure and Former Ohlef Counsel, Senate Watergate 
Committee; The Hono;able Rudolph W. G.iuliani, Associate Atto~ney 
General, United Strutes Department of.Justlce; Mr. ~rthu~ H .. Ch~lsty, 
Esq., Snecial Prosecutor In the HamIlton J ~rdan lllvestlgatlOn, .Mr. 
Steven B. Rosenfeld, Esq., Oh~irman, qommlttee on Federal Legls~a
tion Association of the Bar of the Olty of New York; Mr. Fred 
\Ve~theimer, Esq., President, Common 0!1use. . 

The testimony prese~ted at th.ese hearmgs, as well as other Inf?rm~
tion and evidence receIved durmg the course of the Subcommlt~ee s 
investigation, provides the basis for the findings and recommendatIOns 
set forth in this report. 

-
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III. THE SPECIAL PROSEOUTOR PROVISIONS 

A. BRIEF HISTORY OF THE SPECIAL PROSEOUTOR LAW 

The special prosecutor provisions embodied in the Ethics in Govern
ment Act of 1978 are the culmination of a series of proposals con
sidered by Congress as early as 1973 to assure independent investiga
tion of alleged criminal wrongdoing by high-ranking executive 
officials. 

Following revelations of possible abuses and illegal activity by 
Nixon Administration officials, there were many calls in Congress for 
the appointment of a special prosecutor, independent of the Depart
ment of Justice, to investigate the VVatergate case and related activi-

" ties. During the spring of 1973, the Senate Judiciary Committee ex
plored the need for a special prosecutor during the confirmation hear
ings of Elliot Richardson to be Attorney Genera1.9 Mr. Richardson 
eventually appointed Archibald Cox as special prosecutor, and drew 
up a charter governing the special prosecutor's activities. This agree
ment provided that the Attorney General would not interfere in Mr. 
Cox's decisionmaking, and that the prosecutor would not be removed 
"except for extraordinary improprieties." 10 Despite Congressional 
skepticism on the actual degree of control by the Attorney. General, 
1\1r. Richardson was confirmed. 

The firing of Mr. Cox by Acting Attorney General Bork because 
of Mr. Cox's refusal to compromise on obtaining access to presidential 
material for his investigation revived calls for legislation to assure the 
independence of the special prosecutor. 1\1any proposals were intro
duced in the 93rd to 95th Congress, and despite variations in form, 
they shared the common theme of the need for an independent investi
gator, free frorn the "divided loyalties" inherent in being subject to 
the control of the executive branch. The variations were .principally 
in the areaS of appointment and removal powers over the special pros
ecutor, and the duration of the office. Some proposals vested appoint
ment and removal power in the courts, while others gave this authority 
to the President, subject to defined limitations. Still others provided 
for appointment with the advice and consent of the Senate. The Senate 
vVatergate Committee recommended the establishment of a permanent 
office of Public Attorney, in the nature of an ombudsman to watch over 
the executive branch. Other proposals preferred a temporary special 
prosecutor, to be appointed in prescribed instances of alleged criminal 
activity and in instances of potential conflict of interest. 

Extensive hearings were held on these proposals in both the Senate 

9 See hearings on nomination of Elliot Richardson to be U.S. Attorney General, before 
the Committee on the Judiciary, U.S. Senate, 93d Congress, 1st session, May 9-22, 1973. 

10 See hearings before the Committee on the Judiciary, U.S. Senate, 93d Congress, 1st ses
sion, On Special Prosecutor, (1973), p. 2. 

(9) 
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and .the House of Representatives in 1975 and 1977.11 DurinO' these 
hearmgs, there was a general cO~lsensus on the following facts: 0 . 

. (1) The Department of JustIce had not in the past allocated suffi
CIent de:p~rtmentalresources to handle cases of official corruption and 
cases arISIng out of the federal election laws' 

(2) T.he De}?artment of Justice has diffi~ulty investiO'atinO' and 
p~osecutmg. crnnes allegedly cOlumitted by high-ranking exe~utive 
~Iinch dlffiClals b~ause.. the Department of Justice is poorly equipped 
o Ian e. cases Involvmg selllor executive branch officials' and 

(3 ) ~ It IS t.oo nn~ch to e~pect any person, for eX2Lm pIe the' Attorne 
G~~~:~!al, to. mvestrga,te Ins superIOrs without presenting dano'ers o~ 
COllulCts of Interest.12 I:> 

.To address these conce1:TIs, the .Senate Governmental Affairs Com
mIttee adopted S. 555, Wl~Ich was mcorporated into the Ethics in Gov
ernment .A.ct of 197'8. In Its report, the Committee. sta;tec1 that: 

The solu~i0!l to these problems is not merely the enactment 
of more crImmallaws. It is essential tlmt the President the 
A
J 

tto.rney General, and oth~r top .officials in the Departmer~t of 
UStlC~ be men of unquestIoned Integrity. I-Iowever it ico also 

ess~ntlal that we h~ve a system of controls and in'stit;tions 
;Vluch !nake the mIsuse and abuse of power difficult if not 
ImpOSSIble. I::! , 

tl TE~i~abl~sh Gsuch a system of controls, Congress passed Title VI of 
le : ncs In . overrunent Act of 1978 which provides for a court

':~folIlie~ s~)eclal pro.s~utor on. a!l ad ho<:, temporary basis to investi
oW e a e'oatIOns of crmunal actIvIty by Ingh-ranking federal officials. 

B. STRUCTURE OF THE ACT 

m T~lf V~f tlle ~thics in GoveI:nment Aot prescribes the require-·:r or e appOIntment, authonty, conduct and removal of a spe 
Cl Pr:os~cutor .. 14 Un~er ~he Act, the Attorney' General must co~duot 
:. p~~hnn~ry IJ?vestrga;tIOu vvhenever he receives "specific informa
t~on At t a? ~my. f1del

d
'al officers or campaign official designated under 

ffe c ~5 Alas VI dO . ate any federal criminal law other than a petty 
o ense. ccor moo to the Act's lemsl t' l' t " . . t' . ". I 1 all O. 5.1 a Ive us ory, specIfic mforma-
O'lOI~ Inc ~c es allegatIons of wrongdoing except generalized alle-
oa~lOIfs WIth no fa,ctual SU}?PO:L't.16 Fo:r ex.ample, a solitar )hone caD 
claImI;ng. that ~ llam~d c~bmet officer IS "dishonest" vyoull n~t tri O'O'er 
a prelImInary InyestrgatIOn of ~n .official covered 'by Title VI. 'bo' 

Upon completIOn of the prehmmary investiO'a,tion which' t 
blceed.90 d3:Ys, ~nd which must not reach th:~lime~sions 0~n::3f:iI~ 

own InvestlgrutIOn,17 the Attmney General must report to the Special 

11. See, e.g., hearing before the Committ G 
Con~ress, 1st sessi!>n, on S. 555 (1977) ~e 0!l overnmentul Affairs, p.S. Senate, 95th 
Justlce of the .JudICiary House of Represe~trlpgS lJegfore the SubcommIttee on Criminal 
2835 and related bills (lin7) hearin's befo a lves, 5th Congress, 1st session on H R 
U.S. Senate, 94th Congress. 1s't sessio~ on S ~tJhe 2oSm2mittee on Governmental Oi>pl'atio~s' 

12 Report of the Committee on G . an . 036 (1975). , 
session, ou S. 555 (1977 at 3 4 overnmental Affairs, U.S. Senate, 95th Congress 1st 

13Id. at 4. ' . , 
U Supra fn. 1, hearing record pp 224-32 
16 28 U.S.C. § 592. ,. . 
10 Supra fn. 12 at 52 
l'1ld. at 54. • 
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Prosecutor Division of the United States Court of Appeals for the 
District of CohuJlbi'a, established by Title VI. After the investigation, 
tl;lere are three courses of action. which may ensue: ~8 

(1) If the Attornei General finds that the matter under considera
tion is, at the completion of the investigat.ion, "so unsubstantiated 
that no further investigatiOll1. or prosecution is warranted," he must 
so notify the court by memorandum, in which case the court has no 
power to appoint a special prosecutor. . 

(2) If the Attorney General finds that 'any further investigation or 
prosecution is warranted, he must apply to the court for the appoint
ment of a special prosecutor, in which case Title VI requires the court 
to appoint, and define the jurisdiction of, a special prosecutor. 

(3) If the Attorney General makes no determination at the close of 
the 90-day period from the receipt of the allegation, he must ·apply for 
a special prosecutor, in which case the court must appoint a special 
prosecutor. 

Once appointed, the special prosecutor has extensive authority with 
respect to all matters within his jurisdiction. Title VI vests the spe- . 
cial prosecutor with "fu 11 power and independent authority" to exer
cise all investigative and prosecutorial functions and powers of the 
Department of Justice, the Attorney General, and any other officer or 
employee of the Department of Justice.~9 These powers include, but 
are not limited to, conducting grand jury investigations, granting 
immunity to witnesses, inspecting tax returns, and contesting claims 
of privilege or national security in cases of attempts to withhold evi
dence. In addition, the Department of Justice must provide assistance 
to the special prosecutor, for example, providing resources or access to 
files1 upon request by the special prosecutor. The Aet provides for re
moval of the -special prosecutor in only limited situations: the Attor
ney General may remove the special prosecutor only on the grounds of 
extraordinary impropriety, or physical or mental incapaCity. In such 
cases, the Act provides that thespecial prosecutor may obtain judicial 
review of his remova1.20 

The Act also establ,ishes procedures for judicial and Congressional 
oversight of the special prosecutor.21 At the end of his investigation, 
the special prosecutor must file a re,port with the court setting forth a 
full description of his work, disposition of all cases brought, and rea
sons for decisions not to prosecute matters within his jurisdiction. 
Moreover, a spe.cial ~rosecutor must send perionic reports on his activ
ities to Congress. He must advise the House of Representatives of any 
SUbstantial, credible evidence that may constitute grounds for im
peachment. The Act also provides the a~propriate Congressional com
mittees with oversight jurisdiction with respect to the official conduct 
of the special prosecutor. 

Other 'provisions of the Act strictly limit disclosure of information 
regarding the preliminary investig'ation and special prosecutor phases 
of the nrooess. 22 MfLterial fHed with the court.is revenlable onlv by 
leave of the court. Fu~her, a special prosecutor's appointment, iden-

18 2R U.S.C, § 1192. 
10 2R U.S.C. § 594. 
20 28 U.S.C. ~ 596. 

21 SE'e 28 U.S.C. § 595. 
22Id. 

85-745 0 - 81 - 3 
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tity and jurisdiction may be made public only upon request of the 
Atto~~ey General ?r by order of the court. Finally, under a sunse,t 
provIsIOn, the specIal prosecutor provisions expire in October, 1983, 
unless reenacted hyCongress.23 

C. EXPERIENCE UNDER THE ACT 

To date, a SI?ecil;l.l prosecutor has been appointed pursuant to Title 
yI of the EthICS In Government Act on two occasions.24 Both cases 
I~volved. alleged possession and use of eocaine by Carter Administra
tIOn offiCIals, and bobh cases resulted in a decision by the special pros
ecut?l' not to prosecute the subject of the investigation. As Title VI 
~P8?Ifi~a~ly states that .a spe:cial prosecutor's identity and prosecutorial 
JUrISdICtIOn shall be made public only upon the request of the Attor
ney G<:nellal or upon a determination by the court,25 it possible that 
a speCIal prosecutor could be appointed at any given till1.e without 
disclosure to the public. 

The fi!'st instance in ~hich a speci.al prosecutor was u:ppointed under 
the Act Invol:red allegatIOns of cocame use by then lVlute House Chief 
of Staff HamIlton Jordan. In June of 1979 two owners of Studio 54 
Discotheque in New York City. Steven Rub~ll and I'an ScJhraO'er were 
indicted for all~gedly skimmiiIg money from Studio 54's gpe~ation 
and for alleged lncome tax evasion. 26 The following month. attorneys 
~or J\1essrs. Rubell and Schrager informed the U.S. Attorney's Office 
m New York that they would divulge inform.ation concerrunO' druO' 
use by Hamilton Jordan in return for a dismissal of indictmen~ 
against ~hei1' clients. On August 23, 1979, the attorneys met with rep
resentatIves of the Depaliment and Justice and alleged that lVIr. J 01'
dan ha~ used ,cocaine at. St~ldio 54 on June 27, 1978. The Department 
of JusiICe rl,. lsed to dIsmISS or reduce the charges against Nlessrs. 
Rubell and Schrager. 

.O.n ~~ugust 23, 1979,. U:nited . Sba.tel? A~torney Genera;l Benjamin 
CrV:IlettI ordered a prelImmary lllvestlgatIOn of the cocaIne use alle
gat!ons pursuan.t to 28 U.S.C. § 592(a).27 The preliminary investi
gatlon was requu'eel by the Act because Hamilton Jordan as White 
Hou~e. Chief of Staff, hefd a position subject to the special prosecutor 
~rovIsIOns, and ~he. speCIfic conduct alleged would constitutE; a viola
tIOn of federal crl1nmallaw other than a petty offense. 
. On November .19, 1979, Attorn~y. <;ieneral Civile~ti made applica

tIOn to the SpeCIal Prosecutor DIvlslon of the Umted States Court 
of Appeals ~or the District of ColUlll'bia 28 to appoint a special pros
ecutor. In hIS application, lVIr. Civiletti stated that: 

A~ a result of the preliminary investigation it is my con
c~usI~n that the matter is so unsubstantiated that prosecu
tIOn IS not warranted. 

23 28 U.S.C. § 598. 

C h2{ Lethter !1ated May 21, 1981, from the Department of .Justice to Senator William S 
025 en, earmg record, p. 235-65, p. 244. . 

28 U.S.C. § 593(b). 

fil 26dSbeeARetport of Special Prosecutor on Alleged Possession of Cocaine by Hamilton Jorda 
~ ;Y .1' hur H. Christy, May 28, 1980, hearing record, pp. 378-433 n, 

1979AhPPlIciation OfdAttorney General for Appointment of Special Pl:osecutor filed Nov 1" 
, ear ng recor ,pp. 359-63. ' . il, 

28 rd. 
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However, in view of the limitations imposed on the De
partment during the course of a preliminary investigation, 
I am unable to find that this matter is "so unsubstanti
ated that no further investigation ... is warranted." 29 

The application further stated that: 

InformaJtion. from a number of pertinent witnesses has 
not been obta,inruble in the preliminary investigation with
out compulsory process. Final resolution will require that 
information, an assessment of the credibility of several wit
nesses, under oath, and the evaluation of evide.nce. Then de
terminaJtions can be made concerning whether an indictment 
of the type alleg~d, in light of the available evidence, war
vants any further action. The statute requires here that such 
investigation be conducted now by a special prosecutor ap
pointed by the Court.30 

The preliminary investigation focused only on the Studio 54 allega
tions, but there were three other FBI investigations of alleged cocaine 
use by NIl'. Jordan. None of these allegrutions led to an application for 
a special prosecutor. 

In his application to the court, Attorney General Civiletti recom
mended that the jurisdiction of the special prosecutor be limited to 
investigation and prosecution of the Studio 54 cocaine use allegation 
only, and the investigation of wh&ther anyone delibera,tely made false 
statements to the Department of Justice in attempts to initiate or mis
lead the preliminary investigation. The .A:ttorney General further 
recommended to the court that if such cases of fraud were found, that 
these be referred to the Department of Justice for further investiga
tion 01' prosecution. 

On November 29, 1979, the court appointed Arthur H. Christy as 
special prosecutor to investiga'te the allegation that Mr. Jordan pos
sessed cocaine in the Southern District of New York on June 27, 
1978.31 Despite the Attorney General's recommendation for a limited 
jurisdiction, the court defined the special prosecutor's jurisdiction as 
investigation of the Studio 54 allegation, and "any other related or 
relevant allegation of a violation or violations of 21 U.S.C. § 844 (a) 
by I-Iamilton Jordan." 32 

Special Prosecutor Christy conduced a six-month independent in
vestigation of the allegations. He held approximately 100 interviews 
of about 65 persons. The information developed during the course of 
:M:r. Christy's investigation was presented to a grand jury sitting in 
the Southern District of New York. On :May 21, 1980, after due delib
eration, the Grand Jury reported that there was insufficient evidence 
for an indictment of Hamilton Jordan, and voted unanimously a No 
True Bill.3s 

On J\lay 28, 1980, Arthur Christy submitted a report describing his 
work as special prosecutor and stating his conclusions to the court 

2U Id. at 36l. 
30 rd. 
31 Order appointing special prosecutor, issued Npv. 29, 1979, hearing record, p. 357. 
32 rd. 
33 See letter dated J'une 22, 1981, from Arthur H. Christy to Senator William S. Cohen, 

hearin,g record, pp. 146-63, at 153 • 
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as required by the Act. In that report, Special Prosecutor Christy 
stated that: 

Based on a:ll of. the. inf?r~ation developed during the 
?ourse ?f the ~nvestlga'tIOn, It IS my conclusion that there is 
msuffiCIent eVIdence to warrant the brino-ino- of criminal 
?ha~ges !1gainst Hamilton Jordan for pos~ssion of cocaine 
m vIOlatIOn of21 U.S.C. § 844(a).34 

Pursuant to the recommendation of the special prosecutor, no 
charges were filed against Mr . Jordan. 
The Kraft case 

The second ~nstance in .w~ich a special prosecutor was appointed 
pursuant to TItle VI agaIn Involved alleO"ations of cocaine use by a 
White !louse official an~, in fact, arose out of the Jordan case. 
, In hIS. repo~>t fi~ed WIth the court O'utlining the conclusiO'ns O'f the 
J or:dan InvesttlgatI?,n, Arthur Christy filed a confidential addendum 
WhICh w:as transmItted to. Attorney GelIleral Civiletti. In his report, 
the precIse cDntent O'f 'YhlCh is nO'ndisclosable pursuant to' 28 U.S.C. 
§ 5~2 (d) {2), Mr. ChrIsty revealed allegations O'f drug possession 
agamst T~mO'tl~y Kraft, ~hen c.ampaign manager for the Carter-MO'n
dale, PresIdentH~.I . CO'm;IIutt.ee. Mr .. Kraft was covered by the special 
pr?secutor prDVlsIOns In Ins capaCIty. as a fDrmer vVhi.te HDu~ Ap
pOIntments Secretary land former Asslst.ant to the Presl:dent fO'r Per
so~al and Political CoO'rdination, as well as in his capacity as Cam
paIgnManager.35 

In his testimO'ny regarding this case, AttO'rney General Civiletti 
stated that because Mr. Christy Wlas familiar with the allegatiO'ns, he 
had sought. to extend M~" ChrIsty's a.ppointment to' handle the Kraft 
case, yet thIS attem,pt faIled, He fur-ther stated tha.t Mr. Christy "was 
generally ?f the :rI~;V that they were: not O'f substanti'al merit [O'r] , 
pr?S~utorIal merIt, and that the Clase did not, "tmder the ordinary 
PTIn.CIp~es an~ sta:ndards of the Department of Justice, ... merit ex
tenSIve mvestlgatIOn 0'1' prosecutiO'n." 36 On AuO"ust 26 1980 however 
AttDrney Gener.al Civ:iletti appJied to the court for 9J ~peci~l prosecu~ 
tor to further InvestIgat.e the allegations because he was unable to 
c~:mcl.ude that the. matter Wlas so unsubstantiated that nO' further inves
tIgatIOn 0'1' prosecution was warranted. 

On September 9, ~980, t?e court UlPP?inted Gera.Id ~T. Gallinghouse 
of New Qrle~ns to InvestIgUlte allegatIOns that Kraft possessed and 
used c?Came In New Orleans Dn 0'1' a;oout August 10, 1978, and in Sian 
FranCISCO' on 0'1' about N ovem'be.r lR, 1978, as well as any related 
matters.aT 

In view. of the extensive pUblicity which the case generated in the 
news med~a, a~d because .Mr. Kraft was involved in the Carter-MO'n
dale P~esld~ntlla,l. Co~ttee, the special prosecutO'r postponed his 
grand Jury InvestIgatIOn until after the 1980 presidential election In 
a letter to the SulbcO'mmittee, Mr. Gallinghouse stated that he delayed 

: Supra fn. 26. hearing record at 383. 

on 0~~~:i~~f~fodt~:~~e!ft~:;%g~~~~~a~f!~n~~mi98~' ~~~~l~tgti befodre the8SUbcommlttee 
supra fn. 26. ' " recor pp. ,18; see also, 

38 Id. 
37 O'rder appointing special prosecutor, issued Nov. 29, 1980, hearing record, p. 375. 
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the investigation in order to ensurel fruir administration of juStice, to 
avoid suggestions of partisan political considerations, to achieve pub
lic confidence in the fairness and impartiality of the investigation, and 
to protect the constitutional due process rights of Mr. Kraft and pro
spective witnesses.3s 

The investigation was further delayed when ruttorneys fO'r Mr. Kra;ft 
filed a civil action for injunctive relief and declaratory judgment in 
the United States District Court for the District of Columbia. In 
particular, the action cha.Ilenged the constitutionality of the special 
prosecutor prDvisiO'ns and contended that NIl'. Gallinghouse was ineligi
ble to serve as special prosecutor.39 Meanwhile, Mr. I(raft had resigned 
his positiO'n as campaign manage.r due to' the continued pUblicity 
surrDunding the allegatiDns. 

The special prosecutor investigation continued until March 1981 
when Mr. Gallinghouse concluded that there was no factual Dr legal 
basis for a criminal charge against Mr. I(raft. Pursuant to this find
ing, the pending civil actions were rendered moot and were thus 
dismissed.40 

Othe')1 investigations under' the. act , 
In addition to the two investigations which led to the appointment 

of a special prosecutor, there have been six cases in which the Attorney 
General conducted a preliminary investigation after receiving specific 
information that a person covered by the spe.cial prosecutor provisions 
committed an O'ffense which triggered the Act.41 The circumstances Df 
only one of these investigations, .the so-called White. HDuse Luncheon 
case, have been publicly disclosed. 

On November 3, 1978, the Federal Bureau Df Investigation re
ceived an allegation from an informant that on August 10, 1978, 
President Carter and Vice President :Monda.Ie may have illegally SD
licited 0'1' received political contributions at a vVhite HDuse luncheon 
for the purpose of eliminating debts incurred by the Democratic Party. 
The informant stated that further informatiqn would appear in New 
York magazine during that mont.h. An article dealing with the lunch
eon did indeed materialize, and although it did nDt expressly state 
that solicitations or receipts of funds were. illegally made, the clear 
implication was that political contributions could be traced to the 
luncheon. 

Because the allegation and magazine article indicated that a fed
eral criminal law might have been violated, the Department of Justice 
conducted a preliminary investigation Df the matter. 

On February 1, 1979, AttO'rney General Griffin Bell filed a report, 
as required by the Act, concluding that nO' special prosecutor shO'uld 
be appointed. Attorney General Bell stated that: 

In sum, there is no factual substantiation of any solicita
tion or receipt by the President, the Vice President or Mr. 

as Letter dated May 15, 1981 from Gerald J. Gallinghouse to Senator William S. Cohen, 
hearing record, pp. 284-354. at 288. 

3U Id .. hearing record at 296. 28 U.S.C. § 593 (d) disqualifies persons who "recently held 
any ofli('(' of profit or trust under the United states. Plaintiffs argued that because 
Mr. Gnllinghouse had served as U.S. attorney for the eastern district of New Orleans 
from 1970 until 1978. b.e was ineligible to serve as special prosecutor. 

40 rd. hearing record at 351. 
41 Supra fn. 24, hearing record at 244. 



" 

16 

McOleary [Deputy Assistant to the President for Political 
Liaison] at the White I-Iouse on August 10,1978. There is no 
evidence of cqnduct on their part that would fall within the 
scope and purpose of the Statute. NIoreover, there is no indi
cation from the preliminary investigation that furthe.r in
vestigation could reasonably be expected to disclose evidence 
of a violation which. could warrant prosecution under this 
Statute. The case is without merit. 

Therefore * * * I find the matter is so unsubstantiated 
that no further iI:vestigation or prosecution is warranted, 
and that no special ~rosecutor should be appointed.42 

As Title VI provides that the court shall have no power to appoint a 
special prosecutor in instances where the Attorney General has deter
mined that no further investigation or prosecution is warranted,43 no 
special prosecutor was appointed in the 'White I-Iouse Luncheon case, 
and no further-investigation was made. 

At the hea.ring, Associate Attorney General Rudolph Giuliani testi
fied that there have been five other preliminary investigations which 
have not led to appointment of a special prosecutor.4<! Due to the 
restrictions on disclosure of such investigations provided for in Title 
VI, however, these cases are 1l0ndisclosable without leave of the Spe
cial Prosecutor Division of the Oourt. 

42 Id., hearing record at 264. 
4.'l28U.S.C. § 592(b) (1). 
44 Testimony of the Honorable Rudolph Giuliani, Associate Attorney General. Depart

ment of Justice, before the Subcommittee on Oversight of Government Management, May 22, 
1981, hearing record at 92. 

.l. 

IV. DISCUSSION 

A. OVERVIEW 

In the three years since the enactment of the Ethics in .Government 
Act, the special prosecutor provisions,l~ave be,en the subJect of n~uch 
criticism and debate, Much of the publICIty whICh the -Act h~s recmv,ed 
stems from the controversial nature of the two cases In wInch, speCIal 
prosecutors have be~m appointed., NIany, critics" how~~er, VIew the 
Jordan and Kraft cases as IllustratIOns whICh vepfy then bro~der co,n
cerns with the wisdom and fairness of the Act In general, and partIC
ularly with certain aspects of the special prosecutor l?ro~isioll~ as cur
rently '\vritten which may give rise to an uneven applIcatIOn o'f the law 
against public officials. ", 

The hearings held by the S.u~commIttee PI:ovlded an open :rorum at 
which both supporters and crItIcs of the speClalprosecutor law had an 
opportunity to eX:Qress their opinio~s on th~ efficacy of the law to date, 
as well as on possIble recommendatIOns to Improve the present struc-
ture of the Act. . , 

The discussion which follows considers these issues wInch were raIsed 
at the hearing: 

• the need for an institutionalized system of controls to prevent 
actual or perceived conflicts of interest in the investigation of 
wrongdoing by Government officials; . , 

• the constitutionality of the special prosecut<;lr prOVISIons and 
the practical effect of the Department of JustIce's statement re
garding its constitutionality; 

• the costs of the special prosecutor process to both the Govern-
ment and the subject of tJ:1e investigation; . 

• the coverage of the Act, In terms of persons subJect to the Act, 
length of tnne persons remain subject to the Act, and number of 
crimes covered by the Act; 

• the standard under the present law which triggers a preliminary 
investigation; ,.,. . 

• the lenO'th and nature of the prelImInary InvestIgatIOn; 
• the lev:l of discretion and the factors considered in the Attorney 

General's determination of whether a specia.! prosecutor should 
be appointed; . 

• the extensive powers of the special prosecutor and the potentIal 
for abuse of this office. 

B. THE SPECIAL PROSECUTOR PROVISIONS ARE NECESSARY TO ESTABLISH PUB
LIC CONFIDENOE IN THE INVESTIGATION OF SENIOR OFFICIALS 

The basic purp?se of, the sp~ci~l pro~ecu~or provisions is to as~ure 
public confidence In ~he ImpartralInvestIgatlOn of alleged wrongdOIngs 
by government offiCIals. Prompted by the events of Watergate, Oon-

(17) 
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gress recognized that actual or perceived conflicts of interest may exist 
when the Attorney General is called on to investigate alleged criminal 
activities by high-level government officlals.45 

When conflicts exist, or when the public believes there are conflicts, 
public confidence in the prosecutorial decisions is eroded, if not totally 
lost. Thus, Congress determined that a statatory mechanism l)roviding 
for a temporary special prosecutor was necessary to insulate the At
torney General.from making decisions in these instances. 

Based on testsimony which we received from authors and sup
porters of the Act, as wen as from officials who have been involved 
in its implementation, the Subcommittee finds that dangers of con
flict of interest were not uniqwj to vVatergate, but raibhe.r lare inherent 
in our system of govel11ment. The Attorney General is a political 
appointee of the President, at times a close advisor to the President, 
and part of an Administration tihat may aspire to re-election or hn.ve 
other political objeetives. Thus, from a political perspe.ctive, it is 
understandable that an Attorney Gene.ral might seek to avoid any 
embarrassment which the investigation of a senior official would bring 
to his Administration. 

:Moreover, even when an Attorney General makes totally unbiased 
decisions in investigating officials, the public may perceive actions 
as llaving politiCJa.l 1I1O'tivations. In testimony before a Senate .Tudi
ciary subcommittee in 1975, former Special Prosecutor ArchiLald 
Cox stated that: 

The pressure, the divided loyalty, ft.re too mU0h for any 
m~n, and as honorable and conscientious as any individual 
might be, the public. could ne vel' feel entirely easy wbout 
the vigor and thoroughness with which the investigation 
was pursued. Some outside person is absolutely essential. 46 

J\lIany witnesses who testified at our hearing reaffirmed tIllS con
cern t!hat the public will not accept an Attorney General's actions 
as impartial, even where decisions ,veTe actually made with total 
objectivity. For example, Samuel Dash, former Chief Counsel to 
the Senate ,~'<:Ltergate Committee testified that: 

There is no way around the unfortunate fact of human life, 
that if the Attorney General attempts to put himself into 
the prosecution of a high Government official in his own 
Government, it will be looked upon by the public as vavor
itism. and it won't be trusted. whatever decision he makes. 

I think that I make the point in this statement thrut it is 
a no-win situation for the Attol11ey General. If he does the 
honest and fair thing where there is an unfair or wrong 
charge against a public official, and he determines that it 
should be dismissed" .his actiorn wi~l be distrusted by many 
members of the publIc. And he WIll be accused of favorit-

45 See generally, Senate report, supra fn. 12 at 2. '.rhe Supreme Court has also aclmowl. 
edged this problem when it stated that "one who holds his office only during the pleasure 
of another cannot be depended upon to maintain an attitude of independence against the 
latter's will." H'lIrnphrey'8 Exeoutor Y. Ullitell Stllt"8, 20r, U.S. 602 (10B5). 

40 Prepared statement of Herbert :T. Miller, on behalf of the American Bar Association 
May 20, 1981, hearing record, p. 437. 
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ism, and the public ~fficia~ will not be given the really clean 
bill of health that he IS entItled to.47 

The Subcommittee concludes that an institutionaliz~d sy~em. of 
eontrols is l1Pcessary to create public confidence in the InvestigatIOn 
of high-1C'v!.'1 offi,cials. '. . 

Historical experience demonstrates that publIc confidence IS served 
only when these investigations are conducted by. a pers9n totally out.
sj de the control of the Attorney General and senIOr offiCIals of the De
partment of .T ustice. For example, in the so-called "qarter Peanut 
"rarehouse Case," Attorney General Griffin ~ell appom~ed Paul J. 
Curran "special counsel" to investigate .allegat~ons of questIOnable. loan 
transactions hetwepn the nnrter famIly hmunp,sR lm,d the NatIOnal 
Bank of Georgia and of possible illegal diversion .of funds borrowed 
by the warehouse to the Carter 1976 election campaIgn. Be?ause, 1!~der 
tilO terms of his appointment, alll\1r. CurraJ?-'s.prose~u~o!Ial deCISIons 
were subject to review by th~ ~I~ad o.:f the CrImmal DIVISIon, ~ttorney 
General Bell drew much Cl'ltlclsm In Congress anc~ the medIa. Once 
Attorney General Bell granted MI'. Cu~ran tota} mdependence aI~d 
1\.11'. CUI~ran issued a detailed report clea!mg Pres!dent Carter a!ld hIS 
brother Bj}ly of an criminal wrongdOIng, pubhc confidence In the 
thoroughness of the investigation was res~ored.48 

The Subcommittee rejects the contentI~m, made by the De.p~rtment 
of Justice at our hearing, that the speCIal prosecutor prOVISIons are 
unnecessary because the. Attorney <!en~ral al!eady has adeg,uate statu
tory authority to appOInt an outSIde Inves~I~ator. Expe~Ience S~lOWS 
t.hat attorneys have, in the past, been unwIllmg to appOInt an In4e
pendent prosecutor ~o hancn~ inve~tigations. ~or ex~mple, no spec~al 
prosGcutor was appOInted to InvestIgate allegatI?I?-s of attel1'!pted bl'lb
eTY of Carter Administration officials by fugItIVe finaJ?-c~er Ro?ert 
Vesco, or of perjury by form~r Trea~ury Secretary G. WIlham ~~l!er 
c1uriuO' his confirmation hearmgs. SInce a number. of these actlvltles 
were ~der investigation by the Department of J ustlCe before the effec
tive date of the Ethics in Government Act, th.e Attorney Gener~l tech
nically was not required to appoint ~ speCIal prosecutor. StIll, ~e 
failure to refer the allegations to speCIal prosecu~ors m.ay I;ave 4~acrI
ficed public confidence in the thoroughness of the InvestIga~IOns. . 

The strong reluctance of the Att?rney Gen~r~l to appOInt ?uts~de 
counsel in these cases demonstrates tllat the deCISIOn, I?-ust not. he WIt? 
the Attorney General. The special prosec~tor P;t'OVISI()J.lS achIeve tIllS 
goal by establishing defi!le~ circt~mstaI~ces:1.1l whICh ~he Att01:ney Gen
eral must conduct a prehmmary llwestIgatIOn, appomt a speCIal prose-
C'utor, and report his activities to the Court. ... . 

The intent O'f the special prosecutor prOVISIOn 18 not to Impugn ~he 
integrity of the ,Attorney 'General or the Department of JustIce. 

41 Testimony of Samuel Dash, director, Georgetown University Law Center Institute of 
Criminal Law and Procellure. and former chief counsel. Srnate watr
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the Subcommitter on OverSight of Government Management, May 2, 9 , ear ng recor , 
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ThrOlwhout our system of justice, safeguards exist a.~ainst actnal or 
percei~ed conflicts of interest without reflecting ~dversely on the 
parties who are subject to conflicts. In many areas when Congress and 
the courts have identified situations where conflicts may 'arise, they 
have imposed reasonable restrictions on the parties involved in order 
to assure fair decision-making, and public acceptance of the decisions. 
For example, Congress has placed restrictions on officials who deal 
with the government after they have left public service, and the Courts 
have required corporate officials to disclose their personal financial 
affairs when acting on behalf of the corporation. 50 

Safeguards are particularly evident in our judicial system, where 
great dangers exist that the public may reject decisions involving fact
finding, guilt or innocence, or the enforcement of laws and sanctions 
when it perceives that conflicts are present. For example, statutory 
mandates or ethical guidelines require judges and lawyers to recuse 
themselves from participation in clases where they have special rela
tionships with the parties or issues in a given case. 51 Recusal is also 
required or encouraged where the conflict is more apparent than real. 
This policy in no way questions the integrity of the jurists or counsels 
involved. Rather, in the public's perception, their integrity increases 
when judges and counsels withdraw in order to ensure impartiality. 

Thus, the Subcommittee finds that the need for an independent 
special prosecutor still e.xists. ,Vhile we do believe, based on the Sub
committee's findings set forth in this report, that the present law 
requires amendments in certain areas, these are offered to refine, not 
diminish the law. Therefore, we recommend that Congress not repeal 
the Act, but rather that it incorporate the changes recommended. by 
the Subcommittee, and extend the Act beyond its sunset date of 
October, 1983. 

O. THE PRESENT LAW IS PRESUl\1ED TO BE OONSTITUTTONAL 

Prior to the hearing, Attorney Genel~al William French Smith 
publicly announced that he had "serious reservations" concerning the 
constitutionality of the special prosecutor provisions of the Ethics 
in Government Act, primarily on the grounds that it violates the 
separation .of powers doctrine established by the Constitution. lIe 
stated the vie-w of the Department of Justice, expanded by Associate 
Attorney General Giuliani lat the hearing, that the Act Ignores the 
constitutional mandate that the Exe-cutive Branch must enforce the 
laws -and prosecute Federal offenses by lodging these duties in an 
officer who "is nat appointed by, accountable to, or save in extraordi
nary circumstances, removable by the Attorney GeneI'lal or the 
President." 52 

The Subcommittee's investigation and hearing did not focus exten
sively on the ~onstitution3;lity of the sp~cial prosecutor provisions, as 
the Subcomll1lttee recogmzes that the final resolution of this issue 

50 Se.e, e.g., Public Law 95-521, title V, 18 U.S.C. § 207; State ex reI. Hayes Oyster 00. v. 
f~r~~~ll.t Oyster 00.; 64 Wash. 2d 388, 391 P.2d 979 (1964) ; see also, Model Bus. Corp. 

61 See, e.1-\ .. 28 U.S.C. § 455. hearing record at 113-15; ABA Code of Judicial Conduct 
Can:qon 3 (Judges) ; ABA Code of Professional Responsibility Cannon 5 (attorneys: actual 
conflIct), Cannon 9 (attorneys: appeai'ance of conflicts) 

62 Supra fn. 6, hearing record at 131. . 
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must await decision by the courts. Prior to passage of the Ethics in 
Government Act, Congress extensively considered this issue.53 It con
concluded then that a judicially appointed special prosecutor, remov
able by the Attorney" General in limited circumstances, is 
oonstitutional The Subcommittee reaffirms this finding based upon 
the analysis f.ubmitted to Congress at that time, as well as the a~'gu
ments in support of constitutionality submitted to the SubcommIttee 
by Common Cause and the Bar Association of the City of N ew York. 54 

Thus, the Subconunittee's findings and recommendations set forth 
in this report assume that the present special prosecutor process is 
constitutional, and we re.commend that the present statutory proce,ss 
for appointment, authority and removal of a temporary special prose
cutor be retained with modifications. 

D. THE STATEJ\1ENT l\fADE BY THE DEPARTl\1ENT OF JUSTICE OONCERNING 

THE CONSTITUTIONALITY OF THE ACT INVITES OHALLENGES BY THE NEXT 
SUBJECT OF AN INVESTIGATION 

,i\Thile the Subcommittee recognizes the legitimate prerogative of 
the Attorney General and the Department of tT ustice to express its 
views on the constitutionality of statutes currently in force, the Sub
committee is gr~vely concerned that Attorney General Smith's an
nouncement doubting the constitutionality of the present law will un
dermine the operation of the provisions in the next case which arises 
under the Act. 

Because of the reservations expressed by the Attorney General, the 
Subcommittee believes that it is virtually inevitable that the next 
subject of a special prosecutor investigation will move to enjoin the 
special prosecutor on the grounds that the provisions are unconsti
tutional. Consequently, the person chosen by the court to act as special 
prosecutor may be reluctant to serve. In the event of such an action, 
the special prosecutor would be unable to ca.rry out his duties during 
the pendency of the case and potentiaJly lengthy appeals. ~10reover, 
all other cases which may have required a special prosecutor under 
~he .l\ct \vo~lld also be delayed-or ;never pursued-du~i!lg this long 
JUdICIal reVIew ljrocess. As the speCIal prosecutor prOVISIons have an 
expiration date of October 1983. n serious ch1llger exists t.hat. t.he effec
tiven~~s of the Act will be rendered entirely void. Former Special 
Prosecutor Chdsty expressed this concern at the hearinO", sayinO" 
that many attorney:::; would be relucta.nt to serve in the face ~f a 'con~ 
stitutional challenge. 55 

Of course, the Subcommittee recognizes that challenges by the 
-·snbject of the iTivestigations may have been inevitable even in the 
absence of the Attorney General's alIDouncement, as the Kraft case 
illustrates. The Subcommittee believes, however, that t.he Attorney 
General's statement gives added weight to a subject's challenge to 
the Act. 

13.1 Sec, e,g .. hearings on S. !'i5!'i. supra fn. 11 ; hraring'S on sperial prosecutor, supra fn. 10. 
[;4 Spe MemornndllIl} of Commv .. Canse n s Aw.icm; Cnl'pae In Snpnort of the Constitu

tionnlit~r of the Sne~ll1l Prosecutor Law. J(r(l.jt v. Gall'ingl1oltse, Civil Action No. 80-2952 
ID.DC. 19RO). hearmg record, ]JP. 319-47; Report of the Bar Association of the City of 
New York. supra, fn. 49. 

m; Testimony of Arthnr H. Christy before the Subcommittee on Oversight of Government 
Management, May 22,1981, hearing record, p. 145 . 
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Even more disturbing to the Subcommittee is evidence which we 
recei.ved during: our investi~ation indi~atin.g that the Department of 
J ustI?e ,:-as r~luctant to aSsIst the. speCIal prosecutor in defending: the 
constltutIOna;hty of .the pre~ent law 'Yhe~ it was challe~ged by Tim
othy .Kraft In ~ smt filed In U.S. DIstrlCtCourt. In Ius response to 
questIOns s~hrrlltted by ~enat0.r C<;>hen, Ger~ld Ga]]jnghouse, special 
prosecutor In the Kraft InvestIgatIOn, descnbed the un willingness of 
the Department of Justice to assist him in tIlis regard: 

We were unsucc~sf.ul i~ our e:ffort~ to prevail upon the 
Departn?-ent of JustIce offiCIals to provIde repl't~sentation for 
the speClal prosecut?r in the pending civil proceeding for the 
purpose of upholdIng the constitutionality of the Special 
Prosecutor Section of the Ethics in Government Act. At first, 
Deputy Attorney General Charles B. Renfrew orally assured 
rus that he would recommend that the D3partment of Justice 
represent the special prosecutor in the civil action but a few 
d~y~ la~er we w~re orally advised that Attorn~y Generai 
CIVIlettl had deCIded that the.Department of Justice attor
rreys would not be authorized to serve as counsel for the 
special prosecutor in this civil litigation. 

We. were then required to seek legal representation from 
,iV aslungton, D.C. law fil,ms, but th~ir prevailino. charO'es (at 
least $150 an hour) p'recluded our engaging priv~te at~rneys 
to represent the speCIal prosecutor who was not authorized to 
commit the Department of Justice. to paYlllent of such fees. 

'.iV e were yery fortunate in being provided with effective 
-aSSIstance WIthout cost to the Government by the extremely 
com1?etent attorneys serving: on the staff of Common Cause, 
partIcularly ~fs. Ellen G. Block, ~1r. Kenneth J. Guido, Jr., 
and Mr. Donald J. Simon, who filed a scholarly and convinc
ing brief in support of the constitionality of the statute.56 

This refusa~ to a~sist. the special ,Prosecutor is especially alarming to 
the SubcommIttee In lIght of sectIOn 594(d) of the Act which states 
that the 

. . . Department of Justice shall provide that assistR.nce 
which may include access to any records, files, or ot~er mate~ 
rials relevant to matters within such special prosecutor's 
prosecutorial jurisdiction, ~md the use of the resources and 
per~onnel necessary to perform such special prosecutor's 
dutIes. 51 . 

The Subcommittee interprets this section as requirinO' the Depart
ment of Justice to lend its resources, through providi~O' either con
stitutional ~rguments or financial assistance, to the office ~f the special 
prosecutor .~n order to defendtl~e statute against constitutional chal
lenges. FalJur~ to do so effectIvely renders the special prosecutor 
powerless. ,iVlule respectfully commending the persna..sive brief which 
Oommon Oause filed on behalf of the constitutionality of the statute, 

56 Supra tn. 38, hearing record at 288, 289. 
57 28 U.S.C. § 594(d). 
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the Su1?committee believes that.the special prosecutor, an officer of the 
g:overnmEm~, should not be reqUIred to turn to outside parties to defend 
the governmgstatute, especialJy when there is an express statutory 
mandate that the Department of Justice provide him with resources 
necessary to perform his role as special prosecutor. 

vVllile recog~liz.ing;·the problems wllich may arise, Associate Attor
ney General GmlIanI assured Oongress that the Department of Justice 
will, despit~ it~ questions .regarding constitutionality, assist the special 
prosecutor In Implementmg the Act. In response to a question from 
Senator Oohen, ~1r. Giuliani stated: 

~lr. GIULIANI. • . • I think there would, however, be a 
problem., You put. J:'our finger on it. I don't re1ally know, in 
terms of the pOSItIOn that the Department would take
precisely the position it would take before the court. I think 
ill away, though, the act, even as it is presently constituted, 
contempJates that the special prosecutor certainly has the 
resources to make those arguments in favor of the constitu
tionality of it for himself. I-Ie is supposed to be, under the 
present version of the act, an independent official who car
ries on his activities on his own. 

E?enator OOHEN. But one can be a prosecutor, not a consti
tuhonal scholar. And that individual might need the serv
ices of the Department of Justice. 

In NIl'. Gapinghouse's case,. he called upon Oommon 
qause to prOVIde some legal aSSIstance, even though the sec
tIOn of tl~e act, 594( d), states the special prosecutor may re
q llest aSSistance from the Department of Justice. "The De
partment of tJ ustice shall provide assistance in the use of 
resources and personnel necessary to perform such special 
prosecutor duties." 

So in that case, there is a ma:ndate that you shall provide 
but it was not provided as far as the constitutional issu~ 
",,:as concerned. I am sur~ he l~as the resources to go out and 
lure other counsel, but It raIses the question of what the 
duty and what will be the response of the Department of 
Justice in the future? 

:Mr. GIULIANI. The Department of Justice will imple
men! the act. To t~e e~tent that it is required to assist the 
speCIal prosecutor, It WIll do so: And just to suggest a solu
bon to that problem, the speCIal prosecutor is funded out 
of th~ D~partment of Justice budget. The best answer to 
tl?-at, If, I~ fac~, the Department cannot honestly take the 
~ew t~at It. belIeves that the act is constitutional, is to pro
:rule l:-Im. WIth ~he funds necessary to hire outside counsel 
t.o a~sIst In makmg .that. argument. And the Depart.ment of 
Justlce w~uld urge ItS. VI~WS on the cour1i, and then it would 
be determmed where It IS supposed to be determined, by a 
court.58 

68 Supra fn. 44, hearing record at 111-12. 
c: 
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The Subcommit~ee expects that t1~e Attorney General and the De
pa~tment of J ustlCe WIll honor tIllS assurance given to Oongress. 
FaIlure to do so would severely undercut the operation and purpose 
of the special prosecutor law. 

E. THE COSTS OF THE SPECIAL PROSECUTOR PROVISIONS ARE HIGH 

One ma:jor goal of the Subcommittee's investigation was to determine 
the costs Incu!'red by the Govern~l1~nt and subject of the investigation 
once the specIal prosecutor provISIOns have been trio'O'ered The Sub
c0:n:-mittee's concerns were primarily whether the co~~ exc~eded those 
~lllCh. would have been incurred in an investigation of the same allega
tIOns In ~he absence of .the .special prosecuto~ provisions, and whether 
~he .publIc confidence mstIlled by the speCIal prosecutor provisions 
JustIfied the cqst to both parties involved. 

1. Oosts to the Government 
According to Department ~f Justice statistics, the cost or the special 

prosecutor ph!1se of the HamIlton Jordan investigation to the Depart
ment ~f JustIce .was $215,621.59 Mr. Ohristy supplied figures to the 
OommIttee show.mg expen~es of $163,836; however, this figure repre
sent~ only costs Incurred dIrectly by Mr. Ohristy's office and paid out 
of hI~ fund. 60 The ~epartment of Justice figure includes the amounts 
provIded ,to Mr. Ch~'lsty's funds plus certain expenses paid directly out 
of Department funds. These expenses included salaries of the Federal 
J?ureau of Investigation (FBI) and Drug Enforcement Administra
tIOn (DE~) agents ~orking with Mr. Ohristy ($27,393), certain travel 
expenses Incu!,re~ dIrectly by .t~le FBI ($1,158) and othel'S ($2,215), 
rent, COl?mUnlCatIOns, and utIlItIes ($1,628), office equipment ($5,185), 
renovatIOn of office space ($7,700). ::tnd FBI-provided support services 
($7,393) .61 ' 

In addition, the preliminary investigation stage of the Jordan cast> 
cost the Depar~ment of Justice $43,937.62 

v 

As Mr. Gallmghous.e has no~ yet filed his final report in the Kraft 
cas~, the cost fi~ur~s of the ~peClal prosecutor phase of that case are not 
avaIlabl~ a:t thIs.tIme .. The: Department of JURtic.e incurred $29,129 in 
the prelImmary InvestIgatIOn of the Kraft alleO'ations.63 

Two other factors in determining total cost ~re the number of work 
hours ~xpended and the personnel assigned to each investiO'ation. The 
followmg Department of Justice statistics indicate that bboth cases 
involved substantial Departmental resources: 64 ' 

50 Supra fn. 24, hearing record at 245-46. 
00 Supra fn. 33, appendix A, hearing record at 163. 
61 Supra fn. 59. 
02 Id. 
ea rd. 
61. rd. at 245-48. 
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Number of Staff Assigned To Each 
Investigation 

Jordan: Jordan: 
Preliminary investigation: ,Preliminary investigation: 

Criminal Division attorneys- 2 Criminal Division attorneys 
240 Ius. 20 FBI special agents 
FBI special agents and special 2 FBI special clerks 
clerks-l,583 Ius. Support personnel as '1eeded 

Special prosecutor: Special prosecutor: 
DEA special agent-440 hrs. 4 attorneys 
FBI special agents-986 hrs. 3 investigators 

Kraft: 1 administrative assistant 
Preliminary investigation: Kraft: 

Criminal Uivision attorney- Preliminary investigation: 
200 hrs. 1 attorney 
FBI special agents and special 8 FBI special agents 
clerk-678 Ius. Support personnel as needed 

Special prosecutor: Special prosecutor: 
FBI special agents-567 hrs. 8 FBI special agents 
Attorneys-unknown ~ Attorney and support staff 

Unknown ~ 
~ Mr. Gallinghouse has not yet filed a final report or final vouchers; therefore, these 

figures are unavailable. . 

Attorney General Oiviletti eha:vacterized the Special Prosecutor 
procedure in these cases as "an enormous waste of public funds." 65 

Similarly, Associate Attorney General Giuliani noted "the extraordi
nary cost and waste of procec1ures occasioned by the existing leo'isla
tion." He testified that because the Attorney General's preliminary in
vestigation receives the highest priority, even where similar alleO'a
tions would otherwise not warrant such treatment, these cases directed 
scarce Government resources from cases in which they are more sorely 
needed. He also noted that "After the appointment ofa special prose
cutor, another investigation, often duplicating the first, must be con
ducted." 66 

The Subcommittee believes that"the costs incurred by the govern-:
ment in specia'l prosecutor investigations are excessive because the 
present Act often requires prolonged investigations of allegations" 
which would not otherwise be investigated 0'1' prosecuted under "nor
mal circumstances," [.e., if the individual were not covered by the Act. 
These excessive costs are a direct. result of the Act's very low appoint
ment standard and the Act's faIlure to allow the Attorney General 
to use prosec'Utorial guidelines in clear-cut cases. Testimony at the 
hearing substantiated this finding: 

Senator OOHEN. The Department of Justice has inform"ed 
the Subcommittee that in the Jordan case, 1,823 work hours 
~ere expended in the preliminary: investiga~ion and an addi
tIOnal1,426 hours were expended In the speCIal prosecutor in-

6~ Prepared statement of former Attorney General Civiletti, May 20, 1981, hearing record, 
p.28. 

M Supra fn. 44, hearing record at 95. 
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vestigation. It took $43,937 expended'in tlie preliminary·in
vestigation; $210,621 in the special prosecutor investigation. 

The question I have is whet1;ler or not these 'COsts would 
have been ;incurred normally, assuming that the Attorney 
Genera} had handled the case from the beg-inning to the rec
ommendation. Would you have incurred those kinds of ex
penses ordinarily ~ 

Mr. CIVILETTI. No, not in the .Tordan case. We would have 
done the preliminary investigation if it yielded the special 
circumstances that the special prosecutor yielded, we would 
have closed the case and that would have been it. 

The Curran special counsel investigation 'COst $500,000 to 
$750,000. That was a very expensive investigation because of 
all of the books and records. I think it was conducted ex
tremely well by Curran. It was not within the scope of the 
act. I think Judge Bell made the correct decision in appoint
ing Curran becruuse of'the relationship of the Carter Ware
house to the Administration, but I think in that instance 
the department would have spent the same amount of money 
as Curran spent. Not so in either J ord'an or Kraft. 67 

The Subcomm~ttee finds that public confidence is not served by 
prolonged, costly investigations conducted in cases where there is no 
conflict of interest, which would not lead to prosecution even if the 
a;lle~ations were verified, or in cases where an early investigation re
veals little credence for the allegations themselves. Such futile exer
cisesean result only in a waste of valuable public resources. 

The Subcommittee believes that the most effective means to reduce 
excessive government costs is through limitations on the coverage of the 
Act and through amendments to the present standards which trigger a 
preliminary investigation and the appointment of a special prosecutor. 
Specific recommendations in these areas are discussed later in this 
report. 'By so screening the cases which lead to. the special prosecutor 
process, the excessive costs to. the government Wo.uld be reduced witho.ut 
co.mpromising public confidence in the investigation of high-level 
offiCIals. 
~. Oosts to the sub.1ect of the iWl)estiqation 

The Subcommittee finds that an official sub;ected to a special p'rose
cutor investiQ'ation incurs extensive burdens both financially and pro
!eSSiOl;aUy. When a special prosecut~r is appointed, the snbject of the 
Inve,stlg~tIon mu~t.often be3;r staggen~g legal expenses ~nd potentially 
devastatIng publICIty, even 'If the speCIal prosecutor ultImately decides 
to forego prosecution. ' 

Both special prosecutor investigations to date, as well as testimony, 
substantiate this finding. Testimony indicfLtpd that Hamilton .Tordan 
in.curred legal fee.<::; "ex-ceeding- ffix figures." which was more than twice 
his annual salary.68 Timothv Kraft alRo incnrred. p,xt<:>nsive legal fees\ 
includinQ' attorney fees for his CJ1,Se filpfl in U.s. District Court chal~ 
hnging the appointment of Gerald Gallinghouse as special prosecutor. 

67 Supra at fn, ::\5. heRrin!! record at 21-2 

M 
611 Testlmon';l1 of Lloyd C:utler. Flsq .. 'before the Subcommittee on Oversight of Government 
anagement, May 20, 1981, hearing record, p. 36. 
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Moreover, .b?th investigations subjected the officials to eXtensive, ad
verse publICIty throughout the entire course of each case. Because of 
s~ch n~g.ative publi~ity and innuendO', ~imothy Kraft resigned from 
hIS pOSItIOn as PreSIdent Carter's campaIgn manager prior to .the 1980 
l?resid.enti~l .elect~on. Gerald Gallinghouse's ?-ecision to' postpone his 
InvestIgatIOn untIla£ter the November electlOll provides ample evi
dence of the extensive publicity which a special prosecutor investigation 
ca~ generate. Mr. Gallinghouse ~nformed the Suooommitteethat he 
belIeved postponement was necessary to assure the fair administration 
of justice ~nd to elimin3lte suggestions of partisanship from the case.69 

.An o.f!iClal su!bjected to a sp~cial prosecutor investigation is unfairly 
stIgmatIzed far beyond the prICe he or she should pay for public -office. 
The Department of Justice wrote the following concerning the effects 
on the subject of such an investigation: 

Unfortunately, an innocent person can never emerge whole 
fro.m a criminal investigation in which he was cleared. This 
is a price society must pay for an open criminal justice system 
that provides due process at all stages. as well as a free press. 
But where normal standards of prosecutorial discretion are 
eliminated for a certain class of cases and the added stigma. 
and pUblicity of a 'Special Prosec-utor' is present, the cost to 
innocent people becomes greater than is necessary and serious 
questions of fairness and justice must be raised. The only two 
S~ecial Pro~ecutor inv:estigations to date ~ppear to support 
thIS con,<}luslOn. A notIOn oftenpro:ffered In supPo.rt of 'the 
statutory procedures, that only a Special Prosecutor can 
credibly clear a suspect, simply does not stand up on closer 
reflection. Whether intended or not, the appointment of'a Spe.,. 
cial Prosecutor invaria;bly gives credence and added signif
icance in the public eye to otherwise weak Or insignificant 
allegations. The damage done to innocent people is clearly ag
gra vated rather than alleviated by the statuto.ry mechanism. 
It is doubtful whether the two subiects of'special prosecutor 
investigations to date are grateful that they had a special 
prosecutor investigate and "clear" them.10 

Testimony at the hearing suggested three methods by'which to mod
ify the costs imposed on officials who are subject to a special prosecutor 
investigation: reimbursement\ regularization of the special prosecutor 
proc('.ss\ and additional publicity safe~ards. . ' 

a. ReimbuTsement.-The SubcommIttee recommends reImburse
ment of attorneys' fees to the subjects of a special prosecutor investi
gation. This recommendation received near-unanimous support at the 
hearing.71 

As the purpose of this amendment is to compensate fo.r the extraor
dinary costs caused exclusively by this,statute, the Subcommittee finds 
that reimbursement should not cover costs which would have been 
incurred in a similar investigation of a private citizen. 

To accompllRh this goal, the Subcommittee recommends that the 
subj ect of a special prosecuto'i' investigation be authorized to apply to 

6D Supra fn. ::\8, 
70 Sppra fn. 24, hearing record at 236-37, 
'll This 'recommendation was proposed by Lloyd Cutler and the Bar Associatlon of the 

Clty of New York. See hearing record at 51-3, 194. 
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the court for attorneys fees. In making its determination, the court 
should consider to what extent the fees incurred were caused by the 
special provisions, i.e" whether such fees would have been incurred by 
a private citizen in a private investigation of the same allegations. The 
court should award only those fees, if any, which it determines would 
not have been incurred in the absence of the special prosecutor laws. 
, b. Regularization of the special prosecutor process.-Some sup

porters of the law argue that it is not the law itself; but rather the past 
implementation of the law and the public perception of the appoint
ment of a special prosecutor which creates much of the hardships on 
public officials: This view contends that the Department of Justice's 
refusal to appoint special prosecutors in cases not arising under the 
Act signaled to the press and public that the appointment of a prose
cutor was an "extraordinary step" which "implied probable guilt of 
wrongdoing," and that routinization of the special prosecutor could 
mitigate the stigma of the investigations.72 . 

A central recommendation raised at the hearing to achieve this goal 
was changing the name 0'f the special prosecutor. Senator Levin stated 
that, 

One of the parts of this that troubles me the most is the 
name '''special prosecutor," the only place I know of in the 
Federal system that the word "prosecutor" is even used. I 
think-in other places we use just U.S. attorneys, special coun
sel, and a few other names, not "prosecut0'r." The word '~spe
cial" gives it a special meaning. If that 0'ffice were titled, an 
0'rdinary prosecutor, I don't think there would be a stigma 
attached to the appointment of that person, as it is now. 73 

This recommendation was unanimously endorsed at the hearing. 
Sugge~ted na·mes for the special prosecutor included "special counsel," 
"9utside counsel," "special investigator," and various combinations of 
these terms. 

The Subcom~ittee agrees that ~he pu?lic may i~terpret the appoint
ment of a speclal prosecutor as lmplymg the gUIlt of the subject of 
the investigation. At the hearing, Attorney General Civiletti expressed 
this concern : 

Senator LEVIN. The appointment of a special prosecutor 
gives an investigation a very different character in the public 
eye than simply being under investigation. Would you not 
agree~ 

::M:r. CIVTI"ETTT. Yes; it accelerates the prejudice. There is a 
, cert~in p.rejud~ce 8;ttached today w.ith indictI;nents 0'f people, 
not Just InvestIgatIOns, but even WIth a publIc figure If he is 
under investigation, that is a very serious matter for him, 
and in the public perception, but indictments really do bring 
substantial prejudice to the individual. ' 

I think the appointment of a special prosecutor accelerates 
that prejudice and is almost akin to putting the subject under 
an indictment-like cloud 0'f prejudice.74 

72 Shapiro article, supra fn, 48, hearing record at 459-62. 
'l3'Hearing record, p. 41. 
7' Supra fn. 35, hearing record at 19. 

" The guiding purpose underlying 'the special prosecutor. provisions 
is to increase public confidence in investigations of offi<:aals, not to 
prejudice the public against officials who may ultiI!lately be c~eared 
of all allegations. The Subcommittee finds that thIS connotatIon of 
guilt c.an, in fact, diminish rather than ..,enhance public confidence in 
Government officials, and consequently, Government as a whole, as the 
stain of a special prosecutor investigation may be indelibly etched on 
the official's reputation. 

While, as previously se~ fOl:th, the Subcommit.tee c0'nclud~s t~at a 
special prosecutor mechanlsm IS necessary, we belIeve that thIS stIgma 
can be reduced in some measure by eliminating the spect0'r of indict
ment or even guilt, which the term "special prosecutor" raises in the 
public's mind. Thus, the Subcommittee recommends that the name of 
the special prosecutor be changed to "independent counsel." This name 
would alert the public that an unbiased investigation is being con
ducted, separate from the Department of Justice, yet W0'uld not con
note that an indictment has or will be brought. :Moreover, the pro
posed name does not imply that the 'alleged a~tivity is 0'f the ~a~e 
magnitude of Watergate, as does the term "speCIal prosecutor," WhICh 
is closely associated with that series of events. 

c. Additional publicity safegtttards.-A third pr0'P0'sal discussed at 
the hearing would amend the disclosure provisions of the present Act. 

The present law strictly prohibits disclosure of any papers filed 
with the court without lea,ve of the court. The identity and the pr0'se
cutorial jurisdiction of the special pr0'secutor can ~ made public only 
upon request of the, Attorney General or "upon a determina:'don by 
the C0'urt that disclosure ... would be in the best interest of justice.75 

The Subcommittee believes, for a number of reasons, that the pres
ent law correctly pl1aces disclosure decisions in the discretion of the 
eourt or in the Attornev General. First, we believe that the present 
law strikes a good balan'ce between the privacy concerns'of the official 
under investigation and the public interest. The court may release 
information regarding the investigation in those eases where not 
doing so would simply esca.late rumors 'and s~spicion, or whe::e it finds 
that 'the public acceptance of the conclusIOns would be Increased 
through disclosure. Conversely, the court can decide not to disclose 
applications filed by the Attorney General, reports filed by the special 
prosecutor, 0'1" other documents in those instances in which harm to the 
subject's reputatjon outweighs the public's need to know. Attorney 
General Civiletti's exploanation of his decision to disclose the appli
cation of the Attorney Gener,al in the Jordan case, but not in the Kraft 
case, illustrates this point: 

In the Kraft case, prior to the 'application for a special 
prosecutor, there was no significant public disclosure of the· 
fact that there were serious allegations :against Kraft. There 
may have been a tidbit 0'ra gossip column item over the 3-
year period, but nothing significant. 

So it was our conviction in the Jordan case, that it was 
already in the public domain and that it would have created 
a greater sensation to have it dragged out in bits and pieces 

'1G 28 U.S.C. § 593(b). 
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through perseverance by the press, and, on the other hand, 
in the Kraft case that there was no compelling need to make 
it public since it had not been made prior to the time of 
appointment.76 . 

Second, we find that vesting authority to disclose information re·· 
garding the investigation in the discretion of the court pi'ovides an 
essential check against abuses of authority by the Attorney General 
or the special prosecutor. In those instances in which the court· be
lieves that either of these parties have abused their discr(ltion or 
violated the .terms of the Act, .it can disclose information to eon~ess 
0'1'. the publIc. The SubcommIttee further finds that this safeguard 
':rIll becOl;ne even more vital to the Act in light of QUI' recommend a
tlOns to lllcor~orate credi~ility into the preliminary investigation 
standard, to raIse the appomtment standard, and to allow the Attor
ney General to consider prosecutoria.l guidelines in referring cases 
to 'a special prosecutor. . 

Th~rd, the SubC?mmitte~ is concerned about how the public would 
perceIve changes III the dIsclosure requirements. There is a seriQus 
da.nger that tlie public would view the official or the government as 
beI~g abl~ to "cove,~ up" the fact that an investigation has taken place. 
ThIS publIc perceptIon could ur:dermine the very purpose of the special 
prosecutor. pr~ss. By. allowmg the court, which has traditionally 
been held In hIgh publIc esteem, to disclose the identity of a special 
prosecutor .and other facts of an investigation, no perception of a 
coverup eXIsts. 
. Finally, the Subcommi~tee .believes. that additional privacy restric

tIons would not ,?e. eff~ct1Ve In practIce. At the hearing, former At
tQrney General ClvIlettI and Mr. Cutler recognized this problem: 

I.do not thi.nk you could succeed for more than a week in 
havI~g a .speCl~1 pro.secutor and having them go about con
dUCtlI~g hls.busllless If l~e was. really doing that. If he was as
se?1blIng hIS team, gettlI~g hlS office space, interviewing the 
WItnesses, and so forth WIthout the press findinrr out about it 
I think it woul~ be illusory if you think that yo~ can keep th~ 
fact ~hat a speClal prosecutor is appointed or special counsel is 
appol1~ted out of the ~u~lic domain, just as a practical matter. 

It WIll b~come publIc m a short time, in any event, and then 
the s3:me kmd of charge would be made that the appointment 
was eIther prematurely made or made too late. When you are 
making those kinds of decisions, I don't think you can 'become 
to? concern~d about. the suspicion from time to time, or ascer
taln from tIme to tIme, that the appointment was either too 
early or too late, based on some political reason. There is al
ways something going on politically. I do not think you can 
be worried about that. 

I prefer the flexibility that is within the statute now, to al
low the Attorney General to apply to the court and state his 
reasons for makmg the matters which he files with the cO'urt 
be it a non request for special prosecutor Dr a request. public' 
and let the court pass O'n them. And, otherwise, that' they b~ 

Tit Supra fn. 35, hearing record at 19. 
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, entirely secret, as in the statute now. I think that was designed 
fairly weIl.77 

While the Subcommittee does not recommend a change in the dis
clO'sure provisions of the Act, we do recO'gnize that disclosure O'f a spe
cial prosecutor's appointm~nt and related facts of an investigatio~ 
have severe implications O'n the subject of an investigation, as well as 
on witnessser' who may be named in the documents filed with the CO'urt. 
Thus, the Subcommittee strongly encourages the court and the Attor
ney General to carefully consider all factors involved in granting and 
requesting disclosure O'f facts under this sectiO'n, balancing at all times 
the consequence O'n the official with the public interest. 

F. COVERAGE OF THE ACT IS OVERINCLUSIVE AND UNDERINCLUSIVE 

The Subcommittee finds that a majO'r prO'blem in the present statute 
is the extreme overbreadth O'f its coverage. Testimony Sot the Subcom-. 
mittee's hearing indicated that coverage is one O'f the foremost sources 
of criticism of the present law, raised even by strong supporters O'f the 
concept and present structure O'f thp, special prO'secutO'r provisiDns. The 
cO'verage issue may be classified intO' three major areas: 

• Number O'f Officials CO'vered by the Act 
• Length O'f Time PersO'ns Remain Subject to the Act 
• Number O'f Crimes Covered by the Act 

1. The aot's ooverage is ovennoZusive 

a. Tlw aot oovers too many eweoutive offioials.-Sect.iO'n 591 (b) of the 
Act defines the federal, I.jxecutive, and campaign O'fficials whO' are cov
ered by the Act. All specified individuals are potential subjects O'f an 
investigatiO'n by a special prosecutO'r, as the AttO'rney General must 
cO'nduct a preliminary investi~atiO'n whenever he receives specific al
legations O'f criminal activity by any O'f these O'fficials. 

ThO'se PO'sitiO'ns cO'vered include the President, Vice President, all 
Cabinet members, tO'P Department O'f Justice O'fficials, and the heads 
O'f the Central Intelligence Agency and the Internal Revenue Servic~. 
MO'reO'ver, all individuals workin~ in the Executive Office O'f the Presi
dent cO'mpensated at a rate eqUIvalent to' level IV 0'1' ab~ve·O'f the 
Executive Schequle are alsO' subject to' the Act.78 . 

In determining the prO'per coverage of the Act, it is necessary to' re
view the original purpO'se O'f the special prosecutO'r provisiO'ns. This 
purpose is to' assure impartial investigatiO'ns of alleged wrO'ngdoings 
by Executive O'fficials by eliminating actual cO'nflicts O'f interest 0'1' the 
appearance thereof. Such actual 0'1' perceived cO'nflicts arise when the 
AttO'rney General 0'1' the Department O'f Justice is called on to' investi
gate an official whO' is close to the President Dr to the Attorney General.' 

An examination O'f the PO'sitiO'ns cO'vered by the Act reveals that CO'V
erage is indeed extensive. Department of Justice statistics indicate that 
there are currently 124 Federal executive positiO'ns cO'vered by the Act, 
93 O'f which are in the Executhte Office O'f the President.79 In his testi-

77 Id., hearing record at 20. 
78 28 U.S.C. § 591 (b). . 
70 Letter .dated Aug. 3, 1981. from the Department ot Justice to Senator W1lliam S. 

Cohen, hearing recor.d, p. 288-89. 
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mony, Attorney General Civiletti characterized many of these indi
viduals as unknown to the public, as well as remote from the Depart
ment of Justice.so For example, the Act covers three postions in the 
Council on EnviroJ?mental Quality and many positions in the Council 
on Wage and Price Stability. The Act also covets the Director of Staff 
for the First Lady. The Subcommittee finds that investigations of 
individuals holding these positions, who are close' to neither Presiden
tjal not' Department of Justice influence or decision-making, would 
create little danger of conflict of interest; or the public perception 
thereof, if conducted by the Department of Justice. Thus, the Sub
committe's finds that their inclusion is inconsistent with, and unnec
essary within the philosophy of the Act. 

The Subcommittee believes that coverage of officials whose investi
gation would not raise conflict of interest problems is particularly 
important in ligflt of the significant im1?lications of a special1?rosecu
tor investigation on both its subject and the Government. As dIscussed 
earlier, a preliminary investigation subjects covered individuals to the 
extreme expense and stigma of a criminal investigation when non
e 7ered individuals would often not be investigated for an identical 
n~leged wrongdoing, on an identical set of facts. Moreover, the Act 
creates additional costs for the Department of Justice in terms of ex
pending investigative and prosecutorial resources on cases which may 
not otherwise warrant attention. Thesl3 additional costs, to both the 
Department and the subject of the investigation, should be borne only 
in situations which create realistic dangers of conflicts of interest. The 
coverage of Executive officials who do not present potential conflicts of 
interest is inherently inconsistent with the purpose of the Act, and 
thus they should be excluded from its scope. 

One justification 1?roffered for retaining the law's present coverage 
of Executive officials is that all members of the group c'urrently cov
e;red by the Act are part of "the Administration" and that the Depart
ment of Justice is inherently reluctant to investigate or prosecute 
Executive appointees due to potential embarrassment to the Adminis
b:ation which such an investigation may generate.81 The Subcommittee 
finds, however, that the logical extension of this rationale would re
quire all officials in an Administration to be covered by the Act, as all 
such appointees are members of the same "team," and investigation of 
anyone member would reflect on the Administration as a whole. "While 
the Subcommittee agrees that this "team" rationale extends to senior 
officials, we do not believe that it can be used to justify coverage of 
lower-level officials, whose influence on and association with the Presi
dent and Attorney General are much more limited. 

Thus, the Subcommittee finds that the present number of officials 
covered bv the Act is too broad. 

The Subcommittee acknowledges tha,t any statutory coverage will 
always be underinclusive or overinclusive in certain circumstances. 
For example, investigation of a non-covered offici/a,} may present real 
conflicts of interest. while a covered official may, in a aiven case, be 
investigated impartially by the Attorney General. The line drawn by 

eo Supra fn. 31S, hearing record at 1{), . 
111 See prepared statement ot the Honorable Rudolph Glul1anll, Associate Attorney Gen-

eral, May 22, 1981, hearing record, p. 125. . 

Congress should, however, cover those o!licials whpse in,;estigations 
create the great dange,r of actua,} or perceIved conflICts of Inter~t. 

The Subcommittee recommends that the Act cover the PreSIdent, 
Vice President, Cabinet members, and a more limited number of other 
Executive officials. . ' 

The Subcommittee rejects the Department o! JUStIC':'S co:r:tentIOn 
that investigations of Cabine,~ officials d? not raIse conflICt of ~nterest 
problems because "other Cabmet aO'enCIes are on a wholly dIfferent 
eh!ain of command from the Depa,rtment of Justice." 82. Instea~, the 
Subcommittee finds that Cabinet me,moors present potentIa.} confhct of 
interest problems because they are close to the President and are fellow 
colleaO'ues of the Attorney Genera.}. The Subcommittee furth~r finds 
that the public pe~ception ~f con~ict of interest would be partIcularly 
high if these offiCIals were InvestIgated by the Attorney Genera~. 

The Sll.bcommittee aJso recommends that the number of mldd~e
level Exective officials covered by the Act be reduced. The Subcoffi:mat
tee believes that covel~age should be tied to executive-level p:ay ~cales, 
as under present law, because. this provides a re,asonable IndICator, 
albeit imperfect, of authority. ,¥ e recommend,. however, .that only 
those officia.ls in the Executive. Office of the PreSIdent holdln~ execu
tive level II positions or abov~ should be covered by. the Act, I!l or~er 
to co. vel' only truly senior offiCIals who are close to eIther PreSIdentIal 
or Department of Justice decisionmaldng. _ 

In 'addition the Subcommittee recommends that the Act shou~a 
continue to c~ver any Assistant Attorney General, and individuals 
workinO' in the Department of Justice compensated n,t or above level 
II of the Executive Schedule. The Subcommittee believes that the 
close association of these top-1e,vel Depa.rtment of Justice officials with 
the Attorney General creates an actual or perceived' conflict of interest 
when the Attorney Geneiral must investigate them. The "team" ra
tionale does justify cove:rage ?f these officials, as tht; Attor~ey Gen
eral may be reluctant to InvestIgate top members of Ius Departmental 
team, . 

The Subcommittee further recommends that the Act continue to 
cover the Director and Deputy Director of the Central Intelli~en(',e 
Agency and the Commissioner of Internal Revenue as it is crUCIal to 
assure the public that investigations of officials in these highly sensi
tive areas-so easily subject to abuse and 'covert activity-b~ impar~ial. 

In recommendinO' this re.duced coverage, the SubcommIttee pOInts 
out that the A~tOl'l~ey Gene;ral lu~.s a4equate authority. under existing 
Jaw to recuse hImself from InvestIgatIOns of other OffiCIalS not covered 
by the Act in which he perceives that there is a conflict of interest. 
Also, there is adequate authority and 'precedent for the qongr~s to 
call for the appointme~t of an independent prosecu:t?r to InvestIgate 
allegations of wrongdOIng by other Goverhment offiCIals who are not 
covered by the Act. The Subcommittee encourages both the Attorney 
General and Congress to exercise. their authority in this regard when
ever it would enhance public confidence in Government. 

o. The (])(}t (01)e1'8 too'lncuny oampa,iqn offic:i0J~8.-Section 591(b) (6) 
of t4e Act provides that "any officer of the prInCIpal natIOnal campaIgn 

H'ld. 'at 126. 
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committee seeking the election or re-election of the President" is a 
potential subject of a special prosecutor investigation. 

The Subcommittee finds that this provision of the Act is over
inclusive through its failure to define the term "officers." The Subcom
mittee agrees with the observation of Lloyd Cutler at the hearinO' that 
','Proliferation of important sounding titles is a recognized canfpaig~ 
phe??menon:" 83 Ma~lY. of the scores of campaign "officers" do not hold 
posItIons WhICh reahsbcally present problems 6f conflict of interest if 
they were subject to a Department of Justice investigation, and thus 
these persons should not be covered by the Act. . 

In order to correct this problem, the Subcommittee recommends that 
co~erage of campaign officials be limited to the Chairman, Treasurer, 
and members of the corporate board of the Presidential election or 
re-~lection cam]?aign, and any official who exercises authority iIi the 
natIOnal cai1?-p~Llgn, such 3;8 the campaign manager or director. 

Once agaIn, w~ recog!ilze that cases may arIse in practice which 
present real conflIcts of mterest yet are not covered by the Act. How
ever! the S.ubcom~ittee b~l~eves that t~e Act is especially vulnerable to 
mampulatIOn durmg pohtlcal campaIgns, and thus coverage in this 
area should be clarified. 

2. The a.ot's ooveTage of peTsons is undennolusive 
Ironically, while much of the criticism levied aO'ainst the Act' con

cern~ ~he overinclusion of officials subject to theE> special prosecutor 
provISIons, the Subcommittee's investigation also revealed that the 
Ac~'s c~>verage is underinclusive in some regards. As now written, the 
Act falls to Include a class of persons who are close to the President 
a~d per~aps the.present ~reatest danger of actual or perceived con-
flICts of Interest-the PresIdent's family. , 

.The so-called "Billygate Affair,:' in which the President's brother, 
BIlly. Carter, was suspe~ted of having an improper relationship with 
the LIbyan government, ~lIustrates th~ pro~lem? which may arise when 
the ;Department of JustIce handles mvestlgatIOns of the President's 
famIly. Although the report of a Senate JUdiciary Subcommittee con
cluqe.d, that "there is no evidence that either the investigation or dis
posI~IOn of the case ~y the Criminal Division (of the Department of 
JustIce) wa~ skewed III favor of Billy Carter because he is the brother 
of ~?-e ;PresIdent," 84 throughout the investigati~:m, there were many 
sto~Ies ill ~he p!'ess sl?eculatmg whether the PresIdent's brother would 
be ImpartI3;lly mvestIgated by the Attorney General, whether he would 
91' had,rec~Ived favored treatment by either the Department of Justice 
or the WhI~e Ho~se, a~d wl~ether the President had known or approved 
of the relatlOn~hIp whICh h~s b~:other a~legedly held ~vith th~ Libyans.85 
Such speculatIOn does not mstill pubhc confidence m the mtegrity of 
government. . 

The S.ubcommittee. i~vestigating the allegations did question, more
over, some of th.~ 4eClsIOns mad~ by Attorney General Civiletti during 
the course of hIs mvolvement In the case.86 The Subcommittee ques-

1983S1Prepaz:ed statement of Lloyd Cutler, Esq., former counsel to the President May 20 
• hearmg record at 51. ' , 

~ Inquiry Into the Matter of Billy Carter :<.iii! Libya, Report of the Judiciary Subcommit
tee to Investigate Individuals Representing Interests of Foreign Governments to the US Senate. Oct. 2. 1980, p. 62. . . 

SIS Articles cited h1 Judiciary Subcommittee report supra in 90 at 8 
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tioned the judgment of the Attorney General in ~ithholding the 
substanc~ of intelligence information from subordInates who had 
knowledge of the inve'stigation, thus prolonging the case .. Als?, the 
Subcommittee noted, without passing judgment on th~ motlva~lOn or 
integrity of the decisio~, that the AttorD;ey Ge~eral dIrected h1.s sub
ordinates to take no actIon toward dISpOSItIOn of the case for ten days, 
durinO' which time the Attorney General consulted with the President 
and i;'formed him that no prosecution would be brought if Billy Carter 
registered under the Foreign Agents Registration Act.87 • . 

In raising this example, this Subcommit~e. in ~o way Inten~s to 
impuO'll the integrity of Attorney General CivilettI, or to pass Judg
ment bon his deCiisions. The Subcommittee does find, however, that the 
pllblic perceived a conflict of interest to exist in that case, regardless 
of whether or not one existed in fact. 

The Carter Administration recognized the substantial appearance 
of improprie~y which government rel~tion~hips ~th t~e~:tesident~s 
family can brIng. In response to the Bllly Carter InvestIgatIOn,PresI
dent Carter issued to the Heads of all Executive agencies and -depart
ments guidelines concerning official dea1ings with members of the 
President's family.88 These guidelines prescribed the government's 
treatment of, and dealings with, the President's family in outlined 
circumstances. Most notably, the guidelines cautioned government em .. 
ployee that there should be 'a "strong presumption" against business 
dealings, for eXlample, granting government contracts to the Presi
dent's family members. The stated purpose of these guidelines was 
to: 

.' Caution government employees against dealing with mem
bers of the President's family in ways that create either the 
reality or the appearance of impropriety. The primary re
sponsibility to avoid impropriety. of course rests with the 
President and members of his ramily. The President has cau
tioned members of his family not only to observe theSe guide
lines, but also not to place government employees in a posi- . 
tion where the appearance of impropriety can occur.89 

. The Subcommittee finds that p'ublic perception of :i.mpropl'iety and 
favoritism are especial'ly great when a member of the President's 
family is the subject of a criminal investigation. Thus, to assure pub
lic confidence in the impartiality of these investigations, the Subcom
mittee strongly recommends that the coverage of the special prosecu
tor Jaw be extended to the members of the President's family during 
the President's incumbency. For this purpose, "President's family" 
shall be defined as the President's spouse, parents, the President's 
children and their spouses, and the President's brothers and sist~rs 
alid their spouses. 

3. OoveTage of individuals subjeot to the aot oontinues too long 
a. Length of time ooveTed is ewtensime~-. One of the most .alarming 

findings made by the Subcommittee is the extensive time for which 

S1 Id. 
ss 45 Federal Register 65177 (1980). 
Btl Id,. The. suhcommittee considerfl thesf' g"uidelines laudatory, consistent with the under

lying purpose of the spechll prosecutor law. The Carter gUidelines, however, did not take 
the form of an Executive order, and thus are not binding on subsequent administrations. 
In the interest of public confidence, the subcommittee urges all administrations to volun
tarily adopt similar guideUnes . 
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a covered official can remain subject to the special prose~utor provi
sions. At the hearing, there was Wide agreement that thIS aspect of 
the 'law should be cha.nged. 

Section 591(b) (5) provideB that an in!iividual who held,a cove:ed 
position, e.xcept campaign officials, co~tmues to ~e covered "durIng 
the incumbency of the President or d ur~ng the p.emod the last preced
ing President held Office, if such prece.c.hng ~reslclent wa~ of the .s~me 
political party as the incumbent PresIdent.' 90 Under thIS provISIon, 
an efficia.l can remain covered by the Act for as long as 16 years after 
he or she has left office: eight years if the. President unde~ whic~ he 
serves is re-elected, and eight more years If the next PresIdent IS .of 
the same political party. The lan~age of. th~ Act does not r~trlOt 
coverRO'e to only those acts commItted whilem office; rather, It ex
tends t~ tUll qmt'iifying allegations at any time during the period spooi
fiea Thus a.mid-level official could resign, and continue to be covered 
for 'this e;ltire period, even if he has no ~ntract with the A~nis
tration am.r he leaves office. At the hearmg, Mr. Rosenfeld testIfied 
that his Association found this aspoot of the law "rubsolutely incredi
ble." 91 

The hypothetical case of Senator Edward M. Kennedy winning the _ 
1980 Presidential election illustrates the vast scope of both the cover
age and the length provisions of the Act. It is safe to hypothesize that 
had ICennedy 'Won, there would have been an extensive replacement of 
Executive officials. In such circumstances, however, all specified Car
ter positions would continue to be covered, as well as all the Kennedy 
appointees until the year 1988, if Kennedy won re-election. Attorney 
General Civiletti testified that "there can be no realistic fear or per
ception of favoritism if an individual has been out of office that 
long." 92 The Subcommittee finds that, as a practical matter, the dan
gers of conflict of interest raised by a Department of Justice investiga
tion of an office holder in the distant past is at best attenuated. ~tore
over, this aspect of the Act raises the larger policy question of how 
long an official shOUld remain subject to the standards of a public 
servant after he or she.leayes office. 

Testimony at the hearing revealed that the current special prosecu
tor provisions create a different application of criminal law to those 
individuals covered by the Act. For example, a preliminary investiga
tion and report to the Court must be made in cases where no such 
action would be tak~n for. a private individ~al. .Al~h~mgh some sup
porters of the Act VIew thIS as a necessary prIce IndIVIduals must pay 
to hold office, the Subcommittee believes that officials should not bear 
this obligation long after they have ended their tenure in public office. 
Such treatment can serye only as a great disincentive to public servi-ce. 

Thus, the SubcommIttee finds that the Act coyers officials for too 
long a period in certain instances. 

b. ,Len,qth.oj (!Ofverage tU'l'11S on '1.l'7dch political pa:rty u..zns the Presi
~1.t?a:Z electwn.-Closely rela~('d to the extensive <.~uration of -coverage 
of the Act, and equally alarmmg to the SubcommIttee is the fact that 

0028 IT.S.C. § 501(b) (5). 
Cl:~tcat1pWI\Y Iff Stry! ~' Rosrnf<>lcl, chaIrman, Committee on FE'{ieral Legi;;latlon AS50-

el:.'illnO~tQl\ta~rl1·gc~e~t. tA\r~lY ~:r, ~tJt\ic~~!~k. ~:tg;~ ~te Subcommittee on Oversight of Gov-
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coverage of officials turns on whic'~ l?oli~imil party wins the Presiden
tial election. Under the Act, an offiCIal IS covered for the term of the 
succeedinO' President if that President is of the same political party as 
his own. if, however, the succeeding President is of another party, 
the official is no longer coyered. ~ .... ., 

Critics of the.Act, for example, former Attorney General.1.J8VI, have 
characterized this standard of coverage as the "politicalization" of the 
administration of justice" 93 and argue that nowher~ else in our system 
does the application of criminal law turn on which political party is in 
power. Two excerpts from the hearing reflect the finding of the Sub
committee that there is no evidence to substantiate the belief-which 
is the basis of this provision of the Act-that one political party will 
be more lenient in prosecuting members of its own political party. 
Testimony suggests, in fact, that indeed even the opposite may be true: 

Senator COREN. Let me just say this. I don't think an 
Attorney General under the Reagan administration would 
prosecute a former official under the Carter administration. 
I think there would be more pressure on the Attorney General 
not to proseeute, for fear it would look like it was an act of 
vindictiveness. 

Mr. CrVILETTI. There is a reverse kind of psychology or re
luctance, or perhaps the 'other way around, with your own 
administration. There is a tendency to be super clean, or· to go 
out, all 'Out with vigor, ahove and beyond the ordinary prac- . 
tice. . 

Senator CoHEN. I believe Mr. Dash win testify later as to 
the reasons why you need a special prosecutor, so you do not 
"bend 'Over 'backward" to prosecute in cases which you ordi
narily would not. 

Mr. CIVILE'ITI. That's correct. Unfair the other way. But as 
to the length of time the Act applies, I do not think it should 
be hinged, as it now is, on the present administration and -the 
successor administration, any term to which that President 
succeeds. I think it really ought to relate to a reasonable pe
riod of time after the public officiailleaves public service, 2,3, 
4 years. Something of that kind. And of course, for as long as 
they are in public service. I think that is really the better key, 
or better test. 94 

Also at the hearing, Senator Cohen recalled ~fr. 'Cutler's -artful 
characterization of this phenomenon of a new Administration's re
luctance to prosecute its predecessors 'Of the opposite party. 

Senat.or COHEN. I want to go back a bit. In 1973~ in hear
ings bef'Oro the Senate Government Operations Committee, 
you suhmitted some testimony, and I would like to quote it. 

"Moreover, because of the live-and-let-live principle of 
elected politics. thev. the Attorney General and the President, 
may he simi:larlv rp,lnctant to inVest.igate the r;onauct of their 
predecessors and the campa:ign finances of the opposing 

113 Telephone intervIew with former Attorney General Edward Lev!, May 1981. 
If A Supra fn. 3-5, hearing. record at 21. 
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parties. They tend 'to follow the rule of the Chinese Warlords 
that you don't kill your prisoners because in two or three 
years time you will become a prisoner yourself." 

Now under the present Act the individuals are covered dur
ing the term of the next President only if he or she is of the 
same political party. I am wondering if you still subscribe to 
the statement that a following administr8Jtion may underin
vestigate their predecessor~ of the opposing .party. . 

Mr. OuTLER. I think there are dangers that they WIll under
investigate. As in the case of campaign financing, .that is 
certainly true. Or that they will overinvestigate.95 

The Subcommittee finds that fairness requires a stand~rdized period 
of c;overage for all officials. Thus, we recommend ,that aU officials be 
covered by the Aot for the incumbency of the President under which 
an official serves plus one year. This proposal recognizes that the dan
ger of conflict of interest, both actual ·and perceived, is greatest 
throughout the entire Administration in which 'an official serves, as 
the same President has chosen the Attorney General and the subject 
of a potential investigation. 

The one-year provision imposed on all officials under the proposal 
would reduce the dangers of conflicts fora period of "residual influ
ence" which the official may have after he or she leaves office. More
owr, it addresses the dangers, revealed in testimony, that a new Ad
ministration may over-prosecute or under-prosecute its predecessors, 
particularly during the transitional period of changing Administra
tions~ Finally, this coverage is politically neutral and does not create 
a disincentive to public service by covering officials long after they 
leave office. 

In instances where an official continues to hold office into the next 
Adrriini~tration of 'a new President in merely a transitional capacity, 
the offiCIal shall not be deemed to have "served under" the new Presi
dent, for purposes of this section. In this way, those "holdovers" to a 
new Administration will continue to be covered for the one year "resid
ual". period only, rather than the entire incumbency of the new 
PresIdent. . . 

4 .. The Present Scope of Orimes Oovered by the Act Is Not Too Broad 
Testimony at the hearing also focused on the number of crimes 

which can. give rise to a preliminary investigation. Under the ~resent 
law, the Attorney. General. must cond:ICt a preliminary investIgation 
whenever he reCeIves speCIfic allegatIOns tha't a covered official has 
violated a federal crime law. 

Critics of this aspect of the Act argue that inclusion of misdemeanors 
~ill result in a. sign!ficant number of meritl~ss preJiminary investiga
tIons, substantIal rIsks that the process WIll be Invoked for trivial 
mat~ers, and an undue proliferation of special prosecutors working 
outSIde the regular prosecutorial nrocess.96 They cite the two experi
en~es to date, the.J ordan and Kr~ft cases, as evidence that the Act can 
be mvoked for mInor offenses whICh often are uninvestigated or prose
cuted when the alleged offender is a private citizen. 

03 SUI?ra fn. 68, hearIng record at 38. 
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;' Testimony received by the Subcommittee included the present cov
erage of crimes by the Act: 

(1) Limit the Act to only felonies. . . 
, (2) Create a two-ti~r approach under ,!hlCh all felonIes are cov

ered for high-level officmls; where~s only crImes related to office would 
triglYer the Act for lower-level offiCIals. 

. (3) Cover all felonies and violation of election laws. . 
Attorney General Ci vilet,ti and the Departmen~ of J ustlC~ ~trong~y 

advocated the first option of covering o~ly felonIes. Explalnmg thIS 
position, ~rr. Civiletti stat~d tha0'felonles are ~ommonly understood 
to be serious offenses assocmted WIth moral turpItude. Remova~ of the 
misdemeanor class of offenses from the coverage of the Act wIll help 
ensure that special prosecutors are appointed only in the serious cases 
that justify a special process." 97 

The Subcommittee rejects this recommendation on the grounds that 
there are some non-felony offenses which, in certain circumstances, 
are prosecuted and investigat~d on a routine basis. Moreoye~, the Sub
committee agrees with .the VIew of L~oyd. 9utler that I~ IS. not the 
nature of the crime but rather the relatIOnshIp of the partIes rnvolved 
which creates the need for an impartial investigation by a special 
prosecutor. Mr. Cutler testified that: 

I would favor retaining the cov:erage of all misqemean?rs 
and felonies for the reason I thmk that the chaIrman In
ferred' that the issue is the issue of equal treatment rather 
than the seriousness of the crime. If the ordinary citizen 
would be prosecuted for giv.ing an i,IIegal amount of ~one.y 
to a candidate or for possessrng cocaIne, or for not payIn&, hIS 
income taxes ~r filing a false return, or whatever else It mIght 
be" whether that happens to be 181 misdem~.nor which is t~e 
of most campaign finance offenses, I beheve, or a .felony, IS. 
immaterial. The real issue is whether the publIc can be 
satisfied that the person under investigation or ac~used is 
being given the same treatment, no harsher, no more gentle, 
than anyone else.98 

The Subcommittee also rejects the second alternative which crea~s 
a two-tier approach of crimes covered by the Act. This alternatIve 
was rejected by Congress prior to passage of the current law. The 
Subcommittee believes that the standard of coverage for lower-level 
officials would create serious interpretation problems of what con
stitutes crimes "related to office. " We .further retect this 0p.t~on because 
it is inconsistent with the SubcommIttee's findIng that It IS the rela
tionship, not the type·o~ offense, which creates the conflict of interest. 
Moreover this alternatIve would be rendered moot by the Subcom
mittee's r~commendation to exclude lower-level officials from coverage 
under the Act. . . 

Although the third optio~ would p:r:ovide for a special pro.secut~r 
in oases of misdemeanors whICh are serIOUS offenses, and often InvestI
gated or prosecuted as in the case of a public official, the Subcommit
tee believes the conflict of interest remedies should not turn on the 

81.Supra In. 6rl, hearIng,record at .go • 
. III Supra fn. 83, hearIng record at 35-6; 
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classification of .the crime, but rather that the Act should adopt a 
flexible approach. . 

In lieu of these alternatives, the Subcommittee finds that amend
ing the mechanism which triggers a preliminary investigation and the 
appointment of a special prosecutor will more effectively remedv the 
problems cited by these critics. For example, our recommendation, to 
Incorporate prosecutorial guidelines into the standard, described 
below, would assure that the Attorney General must investigate al
legations·of criminal wrongdoing by high-level officials, while not un
duly subjecting the officials to extended Investigation for crimes which 
are not ordinarily prosecuted. By not adopting a rigid classification 
of crimes which give rise to special prosecutor treatment, this ap
proach avoids the potential problems of under-inclusiveness and over
inclusivess inherent ih such classification. Instead, the Subcommittee 
finds that the scope of crimes covered under present law is proper as 
long ~s the standards which give rise to preliminary investigations and 
appOIntment of special prosecutors under the Act are raised. 

G. PROVISIONS GOVERNING THE PRELIMINARY INVESTIGATION STAGE OF 
THE PROCESS SHOULD BE AMENDED 

At it~ hearing, ~he. Subc.ommi!tee. received substantial testimony 
concernmg the pre~ImIn3;ry mvest~gatIOn stage of the special prOElecu
tor process. The dISCUSSIOn of tIns aspect of the law revealed three 
areas of controversy: 

• ?he "specifi~ inf.ormation" standard which triggers the prelim
Inary InvestIgatIOn 

• the !engt~ of ~he prelimin~ry investigation 
• the InvestIgatIve tools avaIlable to the Attorney General during 

the preliminary investigation 

1. By f(J)[ling to consider' the (fl"edibility of the 8OUr'(Je of the allegation 
th" '.g' ft' " ~~ .:1 d ' e 8p8m/,,(J ~n orma wn stUJIUblZr' at times r'equir'es the Attorney 
Gener'al to investigate frivolous aZlegatimuJ 

. The. Ac? requires the. ~ttorney <;ien~ral to conduct a preliminary 
InvestIgatIOn upon recelvmg "speCIfic Information" that any of the 
persons coyered by t~~ ~ct ha~ engaged in crin;inal wrongdoing.99 

. Many ~Itnes~es cr~tICl~ed thIS standard as bemg too low, resulting 
In prelImmary mvestIgatIOns of allegations with no factual base what
soev~r. For example, Lloyd Cutler characterized the standard as re
versll~g the well-~tab1ished principle in our system of justice that 
there IS a pres~m~tIon of innocence until guilt has been proved.lOO Pro
ponents of this VIew a.rgue that this standard requires the Attorney 
Genueral to develop facts to disprove an allegation rather than having 
t~e Attorney General base an investigation o~ a s~t of facts which in
dICates that ther~ has been a violation of federal cri.minal law. 

The SU?C?mmlttee finds that the present "specific information" 
stan~ard IS mde~d. t?O low by not allowing the Attorney General to 
c~n~Ider the credIbIlIty. o~ the p~rson !llalrjng .the allegations in deter
mInIng whether a prelImmary mvestlgatIOn IS required. Rather any 
statement, regardless of the source,' alleging that ·a covered official 

9028 U.S.C. § 5!J.2(a.). . . 
100 Supra tn. 83, hea.rIng record at 47-8. 
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engaged in criminal .activity automatically triggers a preliminary 
investigation. . 

The following exchange between ~en9,tor LeVIn and Profess.or Dash 
vividly illustrates how even one WItness, known to be unrehable by 
the Department of Justice, could force the appointment of la special 
prosecutor or a preliminary investigation: 

Senator LEVIN. Now it.'s a one-on-one situation. I file a very 
anonymous kind of complaint. I was at ,ft, party. I saw him, 
Jordan, smoke a marijuana c!garette. I 8'::w him an~ I insist 
I did, and I h!1ve been conVIcted of pHr)Ury five tImes and 
I hate Ham Jordan and it is proven that I hate Ham Jordan. 
And you are saying that that is one-on-one, one person's word 
against another. The Attorney General is going to have to 
forwaI'd that one ~ 

Mr. DASH. As Attorney General, in an ordinary case I 
wouldn't trust you as far as I could throw you anti I would 
not prosecute it, as an ordinary case. But as a public officjal, 
the statute says T cannot make those decisions. It is taken 
out of my hands. 

Senator LEVIN. The statute lets the Attorney General not 
interview the other 20 witnesses, you said. 

Mr. DASH. This is not unsubstantiated. 
Senator. LEVIN. A witness says: I saw him smoke. It is 

substantiated. 
Mr. DASH. I said if it is substantiated, 'you have no . 

discretion.· 
Senator LEVIN. That's what you call substantiated ~ 
Mr. DASH. That is, by definitIOn, substantiated. Credibility 

has nothing to do with substantiation. 
Senator LEVIN. 'VonId any reasonable person put any stock 

in someone who has clear haired, he beat him in 'an elect.ion, 
whatever~ 

Mr. DASH. That weight is not given to the Attorney Gen
eral. It has been removed from that discretionary decision,. 
He is not given discretion. . 

. Senator LEVIN. Why not ~ That is so unsubstantiated in my 
VIew--

Mr. DAS:a:. It is not unsubstantiated. 
Senator LEVIN. Do you think an Attorney General can 

make 'a decision to say that that is not substantiated? 
Mr. DASH. No. . 
Sen~tor LEVIN. So it is in the evidence, no matter how 

incredible. That is substantiated, if it is eyewitness. 
Mr. RASH. If it is evidence of an eyewitness, it is sub

stantiated. 
Senator LE'vIN. No matter how incredible ~ 
Senator COHEN. If it is inherently unreliable, nonetheless 

because it is a specific 'alleg-ation by an eyewitness, it is' sub
staI.ltiated. Doesn't that effectively ~ake the Attorney Gen
eral out of the picture automatically ~ 

1\1r. DASH. I think I would have to stand by that, yes. 
If you are going to draw lines then you are putting the 
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Attorney General in the discretionary area of making credi
bility decisions, and I think the statute rightly decides not 
to do that. 

Senator LEVIN. You are saying that there is no discretion 
as to what is substantiated or not. That is an absolutely 
defined word. You would ask 100 lawyers whether or not that 
is substantiated evidence, where you have one on one. The 
one eyew~tness has got four perjury convictions and is a 
known ammus for Ham Jordan. One hundred lawyers would 
say that is substantiated testimony; that's what you're saying. 

Mr. DASH. Yes .. 
. Senator LEVIN. I don't agree. lam a lawyer. I don't lmoW' 
If I would be one of the 100. I would not say that is sub
stantiated testimony. Perhaps you are right.101 

" The D~p3;rtrr;;ent. o~ J ~stice has ~dopted this "credibility" versus 
su~stantlatlO!l dlstI~ctIon. Ass~Clate Attorney General Giuliani 

testIfied that In applymg the speCIal prosecutor provisions to the al
legations which it has ~eceive~ over the past two and one half years, 
the l?~partment of JustIce has Interpreted the statute as automatically 
reqmrmg the Attorney General to conduct a preliminary investiO'ation 
regardlesss of the credibility of the witness. fIe criticized this ~spect 
of the law as wasteful of Departmental resources as the law requires 
~'unw~rranted investigations in situations where no one else would be 
mvestIgated." 102 

. The. Su~committee ~elieves that public confidence is not served by 
mvestlgatlng' such merltlesss allegations made by sources known to be 
unre.liable. Rathe~, ~~e law's failure to allow the Attorney General to 
cons~der the credIbIlIty of the accuser can only invite abuse of the 
specI.al pro~ecutor provisions, unfairly tarnish the reputations of our 
publIc officIals, and waste scarce Departmental resources. 
~s the Kraft case illustrates, even a special prosecutor investigation 

whIch ultimately results in a decisio!l not to prosecute can severely 
damage or curtaIl the career of a publIc servant. Because of these hiO"h 
cost~, the f?ubco~mitte.e is .particularly disturbed by this potential tor 
m~nlpulatlOn ,,:hI~h eXIs.ts m t~e p!,esent ~aw. As any specific allegation 
trIgger,t;1 a prelImInary mve~tIgatlOn, ~hlS ~echa]~ism could easily be 
use~?y an accuser for a varIety of motIVes, mcludmO' reprisal or even 
polItIcal a~vantage. The Jordan case, in which the ~llegatiod of J or
dan's cocame use was part of a plea barO'aininO' attempt illustrates 
how th~ m~chanism can ~e used to gain le~era~e ~ith the Department 
of JustIce In ch~rges agaInst the accuser himself. 

To remedy thIS problem, the Subcommittee believes that the present 
stand~r~ shou~d be :r:aise~ to require the Attorney General to conduct 
a pre!lmlnary Inv~stIgatlOn whenever he receives specific info1""rnation 
suffiC'lent to const~tute a reasonable g'l'ound to 'investiqate that any of 
the pe:r:so~s covered by the Act has committed a violation of any Fed
eral crIml~a.llaw other than a violation constituting a petty offense. 
In determmmg .whether reasonable grounds exist, the Attorney Gen
eral-should conSIder two factors: 1) the degree of specificity of "the in-

101 Supra fn. 47, hearing record at 81-2. 
1.02 Supra fn. 44, hearing record at 109-10. 
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formation and 2) the credibility of the person making the allegation. 
Thus, und~r our proposed stand,ard, generalized allegat~ons. of wr,?ng
doing, for example, ~~ allegatlO? -that a covered ~ffiClal !S an em
bezzler" without addltlOnal speCIfic facts of a partlcular Instance of 
embezzlement, would not give rise to a preliminary investigation. Sim
ilarly, an allegation o.f wrongdoi~g J?ade ~y a w~tlle~s known to he un
reliable would not trIgger a prelImInary lnvestlgahon. The Subcom
mittee regards this change ~sessential to safeguard against' abuse and 
invocation of the speci~l prosecutor process based on.fr~volou~ chan~es. 
Equally important, thIS change assures that a prelImInary InvestIga
tion will be triggered in only those cases which would be investigated 
under ordinary circumstances, thus establishing a fair, even applica
tion of criminal law to officials and non-officials alike. 

f2. The preliminary investigation period prescribed by the present law 
is at times too short 

Under the present law, the preliminary investigation cannot exceed 
90 days. At the close of this period, the Attorney General must, if he 
has not already done so, report to the court and. :-ither request ~ spe
cial prosecutor or notify the court that no speCIal prosecutor IS re
quired because the allegations are "so unsubstantiated that no further 
investigation or prosecution is warranted." 103 . 

Based on testimony we have received, the Subcommittee finds that 
the 90-day time limitation may, in some circumstaI;l.Ce;s, be i~suffic~ent 
to allow the Attorney General to complete a prelImInary InvestIga
tion. The consequences of so short a time frame is tJhat in some cases, 
the Attorney General will be unable to find that no furthe!, investi
gation is warranted and 1;hus be for~ed to apply for a specIal.pro~
cutor: simply because he has not been able to exhaust all mvestIgatIve 
leads within the prescribed pe.riod. 

The strict time limitation'imposed on the investigation ignores the 
reality thrut fact gathering is a time consuming endeavor, particu
larly in light of the sensitive nature of oases involving public officials. 
Former Attorney General Civiletti testified that it is impractical. and 
unrealistic to restrict these' investigations to 90 days, when many 
criminal investigations commonly take between two and five years 
before an indictment is brought.104 ' • 

The Subcommittee believes, however, that there are serIOUS dangers 
in extending this investigation period for all cases. First, the Sub
committee a.grees with concerns expressed by Mr. Dash at the hearing 
t.hat the public may perceive a prolonged investigation as an attempt 
by the Attorney General to "bury somet.hing," 105 or that the Attorney 
General is needlessly prolonging Ian investigation for a variety. of 
purposes-to divert public attention, to cover up allegations dUrIng 
a political campaign,' or simply to allow the matter to "go away" 
quietly. Such .pu~lic p~rce;ptions ~01ild easily ~ndermil!-e the .pu.:r:pose ' 
of the Act WhICh IS to InstIll publIc confidence In these InvestlgatlOns. 

Further, the Subcommittee finds th~t' the underlying purpose of 
the preliminary investigation is not tQ conduct Ian exhaustive investi-

103 28 U.S.C. 1592. 
1m Supra fn. 31l, hearing record at 16. 
1()(\ Supra tn. 47, hearing record at 79. 
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gation, or to allow the Attorney General to definitely conclude, based 
on all available evidence, that prosecution should go forth or be de
clined. Rather, the preliminary invest.igation is designed to be an 
initial stage of investigation only, the purpose of which is to eliminate 
meritless allegations. 

Consistent with this purpose, the Subcommittee finds that there 
should be no blanket extension of the preliminary investigation period. 
Because of the serious consequences which a special prosecutor ap
pointment has on the subject of the investigation, however, the Sub
committee believe:s that the special prosecutor process should not be 
triggered simply because the Depa.rtment of Justice has been unable 
to complete the fact-finding necessary to make a proper determi
natian ,vithin an inflex~ble time franle. 

The Subcommittee, therefore, recommends that the Aot be amended 
to allow the l~ttorney General to apply to the court for a limited ex
tension when he believes that additional time would ,allow him to 
resolve the investigation, and no special prosecutor would be required. 
The Subcommittee js greatly concerned, however, that filing for ex
tension not become a routine practice. This could lead to public cyni
cis~n and use ?f ~xten.sions by t~e Department to buy ti~le or cove~' up 
eVIdence. ThIs IS neIther the Intent of the Subcomnuttee, nor IS it 
consistent with the function of the preliminary investigation. Rather, 
the Sou bcommittee recommends tlhat the court be lable to grant a single 
extension of the preliminary investigation upon showing of good cause 
by the Attorney G~neral. In making his application, the Attorney 
General S!lOuld speCIfically state the grounds upon which he requests 
an e:xtensIO~. In any case'J the ~xtenslOn s~loul~ not exceed 60 .days, 
as an extenSIOn beyond tIllS perIOd cou] d gIve rIse to :a;buse of dlscre
tion or intentional delay by the Department of Justice. 
3. The la/w sho'Llld specifioally rest1'1,(Jt the use of il1f1)estigative tools dur

ing the preliminary investigation 
The nature of the preliminary investigation has also elicited sub

stantial criticism over the past. year. The legislative history of the Act 
clearly states that the Attorney General is not authorized to convene a 
grand jury, subpoena witnesses, plea bargain, or engage in other "pros
ecutorial functions." 106 Some critics of the Act argue that these tools 
are essential to any investigation, and that prohibiting their use by 
tho Att~rney General pl:ecludes. him fro~ conducting a thorough in
vestIgatIOn of the allegatIOns whICh he receIves. 

~n both the Jordan and !(raft cases, the Attorney General was re
qUlre~ to apply for a specml.prose?utor, because, in part, he lacked 
suffiCIent powers to exhaust an mvesbgation. In the Jordan case for ex
a~ple, Attorney ~eneral Ciyiletti's in'ability to compel testimo~y from 
WItnesses was a prImary basIs for finding that the cuse required furtller 
investigation by a special prosecutor.1 07 

In investigating this aspE:'ct of the law, the Subcommittee was indeed 
concerned that the Act should not so tie the hands of the Attqrnr~y Gen
eral that all cases would triggE:'r appointment of a special prl)secntor. 
~uch an automatic procedure'would render the preliinin'ii:ry illvestiga
bon useless. 

, lee Id. at ,54-5. 
101 Supra fn.. 27. 
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The Subcommittee found, however, that even some of the law's 
strongest critics do not favor vesting the Attorney General with in
vestigative tools, on the basis that the. Attorney General would be ex
ceeding his screening function under the Act. For example, the De
partment of Justice wrote the following recommendation to the 
Subcommittee: 

Given this legislative history, the Department of Justice 
has refrained from using grand jury process, plea bargaining 
01' immunities in the course of preliminary investigations. 
Assuming arguendo that Congress wishes to maintain the 
present special prosecutor procedures, it is probably good 
policy to continue these limitations on the preliminary inves
tigations. Given the premise of the statutory procedures
that the special prosecutor, not the Department, should make 
the principal decisions in the case-the limitations are consist
ent with the. statutory scheme. Moreover, since under the pres
ent statutory scheme the Department has no power to indict in 
a case covered by the Act, it could be argued that use of the 
grand jury solely for purposes of a preliminary investigation 
is improper. Of course, the Department is not and should not 
be procluded from using grand jury process where the alle
gations triggering the special prosecutor provisions derive, 
but are separable, from a non-statutory investigation. lOS 

The Subcommittee agrees with the Department. of Justice's view 
that it would be inconsistent with the policy underlying the special 
prosecutor p~ovisio~s to vest ~he Attorney General wit~ the powers 
of subpoena, ImmunIty, grand Jury process, or plea bargaIning during 
the preliminary investigation stage. To do so would allow the Attorney 
Ge~eral to perform functions which should properly b~ performed by 
an Independent prosecutor and would severely undermme public con
fidence that the Attorney General is being insulated from prosecutorial 
decisions where conflicts of interest exist. Total removal of the Attor
ney General from these decisions is crucial to maintain the integrity 
of the Act. 

:M:oreover, the Subcommittee finds that the present Act perhaps does 
not go far enough in prohibiting the use of these investigative tools 
th~.r~ng .the preliminary. investigations. In fact, Attorney General 
Clvllettl testIfied that he mterpretecl the Act as pOSSIbly allowing com
~uIsory pro~ess an~l gra,~d juries during the preliminary investigation 
'for prelImInary InvestIgator purposes and nonuse for prosecuting 
decisional purposes." 109 

108 Supra fn. 79. hearing record at 271-2. 
10~ Supr!\- fn. 35, hearing record at 17. Attorney General Civiletti distinguished between 

his lIlabihty to use compulsory process in the .Tordan case and an Attorney General's use 
of these investigative tools in other cases under the Act· 

"I think that it leaves them [Attorney Generals] with the ability to compel evidence, 
documents, or testimony whel'e evidence is not crucial. where there are not ke~T witnesses 
where they are not overriding someone's fifth amendment right by the grant of immunity 
where they are seekinl1 the prOd\lction of d?cmnents, where they are seeking routine test!: 
mony, or perhaps eyewltu('Sf:; t('stul1ony of WItnesses who are not involved in the trnnsactions 
in some form, but simply by standard type eyewitness or innocent participants 

"So thn~ the assessment in the .Tordan case, my assessment was that in the 'preliminary 
investigation there, with the nature of unavailable witnesses, we could not use compuls'ory 
process. I did not have to reach the question of whether in any case we could use com
pulsory process." Id. 
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The Subcommittee finds that the Act should not allow the Attorney 
General to use these tools for any purposes, either investigative or 
prosecutorial. Opening the door to these powers by the Attorney Gen
eral presents great potential for circumvention of the Act, and would 
create strong dangers of perceived conflicts of interest. To assure tlus 
result, the Subcommittee recommends a clarifyi;ng amendment to the 
text of the Act stipulating that the Attorney General does not possess 
the authority to convene grand juries, plea bargain, grant immunity 
Oli issue subpoenas in conducting a preliminary investigation. 

H. THE STANDARD WHICH TRIGGEHS 'l'HE AP.POINTMENT OF A SPECIAL 
PROSECUTOR IS TOO LOW 

The Subcommittee finds that the present standard results in an un
even application of justice by triggering the appointment of a special 
prosecutor to investigate allegations supported by little or no evidence 
or allegations not ordinarily prosecuted by the Department of Justice. 

Under the present law, after conducting a preliminary investiga
tion, the Attorney General must apply for a special prosecutor unless 
he can state to the court that the matter is "so unsubstantiated that no 
further investigation or prosecution is warranted." 110 

This standard received extensive criticism at the Subcommittee's 
hearings. For example, ~fr. Cutler characterized this standard as "but 
one millimeter high," and other witnesses testified that the standard 
left little practical opportunity for the Attorney General to dismiss a 
case after conducting a preliminary investigation.ll1 

The purpose of the preliminary investigation is to enable the At
torney General to perform a sc:!:,eening function,112 but, if the stand
ard for the appointment of a special prosecutor is too low, it renders 
the preliminary investigation meaningless. 
. In ?onducting the pr~liminary investigation, the A~torney General . 
IS actmg as all prosecutlllg attorneys do when allegatIOns of criminal 
conduc~ first come to their attention. At this stage, a prosecutor must 
determllle whether the allegations meet the threshold which indicates 
that the case should be investigated further. The standard which 
~riggers the appointment of a special prosecutor under the present law 
~s, ho:vev~r, far lower than the standard employed at this stage of 
mvestIgatIOn by other prosecutors across the country in both the fed
eral and state court systems. 
. The Subcommittee received testimony that a higher standard allow
mg the Attorney General to e4ercise some measure of discretion would 
have eliminated much of the prolonged media coverage and extensive 
costs to both the Q;overnmellt and the subject of the investiQ;ation in 
the J o:dan .case, as Attorney General Civiletti COUld have closed the 
case WIth SImply a report to the court, rather than having to seek 
appointment of a special prosecutor. 

Moreover, even when an alle~ation is supporte~ by sufficient evi
dence, th~ Department of Justice does not Investigate or prosecute 
every. alleg:ation. of criminal wrongdoing that it receives. Rather it 
('xerCIses dIscretIOn. It is a widely accepted principle in our criminal 

uo 28 U.S.C. § 592(b). 
lU Supra fn. 68, hearing record at 35. 
m See supra fn. 12 at 53-56. 
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justice system that a prosecutor enjoys wide latitude in determi~ing 
when whom how and even whether to prosecute for apparent v~ola-
60ns 'of cri~ina1 'lawya Decisions on :whether to prosecute a VIola
tion of a federal criminal law on a: gly~n set of fac~s ~epend on a 
variety of factor:s including ~he avaIlabilIty of non-cru:rnnal alterna
t.ives to prosecutIOn, federal Interest served by prosecutIOn, the deter
rent effect of the prosecution, the nature and serious~ess of the offen~e, 
and the subject's culpabili~y and past record.114 ThIS reason!Lble dIS
cretion is regularly practICed by the Department of JUStIC~, U.S. 
Attorneys, and prosecutors t~roug~o.u~ the federal system.. . 

Many witnesses at the hearIng ~rItIC~zed t~e present act as Ig~lOrI~g 
this legitimate use of prosecutol'lal dIscr~tIOn and the prosecutorml 
O'uidelines which the Department of Justice has developed to st~~d
~rdize its discretion and policies of l~ w en.forcement.ll~ These crItICS 
of the Act argue that the standard wInch tl'lgge~s a speCIal ~rosecutor, 
by disregarding these guidelines, often result~ I~ the ~ppo~ntment. of 
a special prosecutor to investigate alleged Cl'llllllal V:IOlat~ons wh~ch 
are not, or are rarely, prosecuted by the Department of JustIce. AgaIn, 
the Jordan and Kraft cases illustrate this charge. 

In both the Jordan and Kraft cases, the official was alleged to have 
possessed cocaine in ~iolation .of 21 ~.S.C. section 844 (a). At the 
hearing, the SubcommIttee receIved testimony f:om both preseI?-t and 
pust officials of the Department, and t~e speCIal prosecutor In the 
~T ordan case that the Department of JustIce rarely ~rosecutes alleged 
violations of this federal criminal law. The follow~ng statement by 
Special Prosecutor Christy clearly supports the fin~mg. that the facts 
of the Jordan case would not have led to prosecutIOn If Jordan had 
not been covered by the special prosecutor provisions: 

It is my under.standing that possession of cocaine in tJ:e 
quantity alleged In the Jordan case :would not ha!e b~en In 
1978 and would not now be the baSIS of prosecutIOn In the 
Southern District of New York. I do not know what the 
practice was in other Districts in 1978, but I do~bt there we~e 
many where possession of the amount of cocaIne anege~ In 
the jordall case would have formed the basis for 'Prosecu~IOn. 
Since the publication of "Prin~iples of Fed9ral Prosecuhon~" 
published. by tl;te Departmen~ In July 1980, I belIeve ther~ IS 
O'reater discret.IOIl for a UnIted States Attorney to declIne 
to prosecut~ this type ~f possession case. The factors to. be 
considered In a posseSSIOn case are the amount of cocaI!le 
involved\ the availability of the cocaine involved, the aV~Il
ability of the cocaine as eV.id.ence, the p,urpose of poss.esSlon 
and the likelihood of obtammg a conVIction. P?Ssession of 
a sma]] amonnt for personal use should not reqUIre prosecu
tion or further inv(:'stigation.116 

us ~ee P.I!' .. Oyler v. Boles. 368 U.S. 448 (1962): Ne1Vmnn v. United, States, 382 F.2d 479 
(D.C.Cir' 1967); Powell v. Katzcnbach, 359 F.2d 234 (D.C.Cir. 1965) cert. denied, 384 

U'~i' ~~~. (i;;eOja'llY, U.S. Department of .Tustice. "Principles of Federal Prosecution," 5-14 
(Jutv 11')80)' sunra fn. 65, hearing record at 30-1. . 0 t ti t! 

• U5 Se~ Ci~netti tpstimony, snpra fn. 35; Cutler testimony, supra, fn. 7. ~ mOry 0 t 
Ph1llip Heymann, former Assistant Attorney General. Criminal Division, U.S. t ep~r m~~ 
of :rustic!" hefore th~ Snhl'ommittf'f' on OVf'fsight of Government Managemen, ay , 
1981. hearing record. pP. 58-69; Giuliani testimony, supra fn, 44, 

uo Supra fn. 33, hearing record. at Hi7, 
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Similarly, Attorney General Civiletti testified that neither the 
Jordan nor the Kraft case, "under the ordinary principles and stand
ards of the Department of Justice, under the past administration and 
this administration, or any administration, merited extensive investi
gation or prosecutions.1l1 

In finding that the present law can require the appointment of a 
special prosecutor to investigate alleged violations which would not 
be otherwise pursued, 'the Subcommittee shares the concerns of these 
critics that this process often results in an uneven administration of 
justice: one standard is applied to the citizenry at large, while another 
is applied to our public officials. At the hearing, Senator Cohen ques
tioned Attorney General Civiletti on the wisdom of this result: 

Senator COHEN. One of the difficulties is that in the past 
there has been a belief that high level officials by virtue of their 
position, enjoy ~ certain different treatment as far as the ap
plication of the law is concerned-an unequal application
and that they are insulated from the types of prosecutorial 
endeavors that are applied to non-offiCIals. Now we seem to 
be saying that we are engaging in another form of the un
equal a~plic~tion of the law, and we are J?rosecuting cases 
that ordinarIly would not be prosecuted. This raises the ques
tion of what you think is the relationshiJ? of high level offi
cials to the people of their country. Is It in the nature of 
fiduciary or trustee ~ 

l\fr. OIVILETl'I. I think it is, clearly. And I think that is the 
only justification, the level of position, the only justification 
for a special prosecutor provision at an. 

Senator COHEN. What if we say that a high-level official is 
a trustee and we remember Justice Cardozo's words that a 
"trustee is held as something stricter than the morals of the 
marketplace, not honesty alone, but the punctillio in honor 
of the most sensitiv~ ~." Do you apply that standard ~ 
M~. CIVILETI'I. I thmk we apply that in the privilege of 

holdmg the office, I don't think we can apply that standard 
when we,are,applying the criminal law and due process and 
t~e ~ep~IvatIOn ?~ fr~edom, but certainly in terms of con
tmumg III a pOSItIOn m holding the public trust and confi
dence I would agree with JustIce Cardozo's statementys 

The S~bcommittee recognizes that there are instances in which a 
clear P?hcy ~.nd ~lear I?epa~tment of J u~tjce precedcZlt not to prose
~ute e~st for a.gIven ~o~atIOn,.for all CItIzens. In these instances, it 
lS unfaIr to ~ub]ec~ a I?ubhc offiCIal to the substantial costs of a special 
prosecut?r myestlgatlOn when aJl parties involved know that no 
prosecutIOn Wlll result.uo Such a policy is inconsistent with the A~t's 

lJ.~ Supra fn: 35, hearing record at 9. ;:: ~t-, hearmg record at 13-4. 
sub'ect'~ subcommittee recognizes that even in following prosecutorial guidelines the 
For) exam~i~SOt~~l S~~1~~spiance~ :,red con1Spiderea in t~,e decision of whether to prosecute. 
cumstances ~s f t es 0 e .era rosecution includes the person's personal cir
report states th~t ~~l~~uA~st~~~~~m;mfg ifthProfsecutihon ser\'es a substantial interest. The 
trust or responsibUit 'hi h lie 1 as e act t at the accused occupied It position of 
of ~~osecution<" Supr~, ~n. I2Sh:t v-i8.lated in committing the offense, might weiglit in favor 

make~ ~~~~~~:i;ti~i be~lev~s t~mt this is !1. permissible consideration for a prosecutor to 
automatically requlre~ bec~~;;:lg~, s~~~~t ~~l a01~h1t~~~~1~L are ignored and prosecution is 
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goal o.f establishing a standard administration of justice for o.fficials 
and non-officials. 

To lessen the inequities created by the present low standard and to 
prevent needless special prosecutor investigations, the Subcommittee 
recommends that the appointment standard be raised. . 

The Subcommittee believes that the Atto.rney General should be 
required to apply fo.r the appoint~ent of a special :prosec~to~ only 
if he has reasonable grown.ds to belwve that further ~nvest'tgatwn or 
prosecution is o1/J·arranted. This standard, whIch was proposed by ¥r. 
Cutler, would clearly require a higher level of evidenOb suppOlimg 
the alleO'ations than is the case under the current law. As Mr. Cutler 

b 

stated in his written statement ~ 
The current special prosecutor pro.visions require the A:-t

torney General to investigate in order to develop facts to .dI~
prove an allegation and sets the standards so. low ~hat It IS 
very difficult for the Attorney General to find suffiCIent facts 
to co.nclude that no further Investigation is warranted.120 

The "reasonable grounds" language wo.uld, in the. Subcommittee's 
judgment, strike an appropriate halance betweep the need to permit 
the Attorney General.to exercise limited discretion in evaluating the 
results of the prel,iminary investigation and the need to. establish a 
standard that is not so high that the Attorney General would be mak
ing decisions best le:f.t to the special prosecutor. 

The Subcommittee's proposed standard should not be interpreted 
as allo.wing the Attorney General to definitely estaJblish whether or not 
prosecution is warranted. Rather, the Attorney Gener3.i1 should ;deter
mine only whether there are reasonable grounds ·based on the eVIdence 
uncovered during the preliminary investigation to justify fur,ther ex
amination by an independent special pro.secutor. Only the special 
prosecutor should make the ultimate determination of whether to pro
ceed to the indictment stage. 

In l1iddition to evaluating the evidence supporting the allegatio.ns, 
the Attorney General should co.nsider the written prosecutorial guide
lines of the Departm.ent o.f Justice in determining whether 'a reason
able ground for further investigation o.r prosecution exists.121 The 
Subcommittee recomends that the Attorney General be permitted to 
justify his decision that a special prosecutor should not be appointed 
upon a showing to the court that the Department -of Justice does not, 
as a matter of estahlished practice, prosecute the alleged violation of 
federal criminal law. Alternatively, he may state to the court that it 
is the practice of U.S. Attorneys for the district in which the violation 
was alleged ,to have occurred not to prosecute this vio.lation. The Sub
committee encourages the Attorney General to consult with the U.S. 
Attorney for the district involved in making his finding to the Co.urt, 
when such consultation could·oo made without jeopardizing confiden
tiality of the case, In proposing this amendment, the Subcommittee 
stro.ng-Iy stresses that the Attorney .General must make this determina
tion only in those clear cases in whi?h there is an establish~d, demon
strable policy not to pro800ute. ThIS caveat reflects the VIew of the 

120 See supra fn. 83, hearing record at 48. 
121 See e.g., "Principles of Federal Prosecution," supra fn. 119. 
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Subcommittee that the Attorney General performs a screening func
tion only. Any case in which there is no clear policy against prosecu
tion or any arguably exceptional circumstances present 122 should be. 
sent to a specia'l pr-osecutor. 

The Jordan case may be used as an example to distinguish between 
the r:ur~ent standard and the Subcommittee's proposed trigger for 
appOIntmg a. special prosecutor. Attorney. General Civiletti testified 
before the S:ubcommittee tha~ the present law required him to apply 
for the appOIntment of a specIal prosecutor even though he specifically 
concluded that the matter was so unsubstantiated that prosecution was 
not warranted.123 Because, however, he was unable to state to the court 
that no further investigation was warranted, he could not avoid the 
appointment of a special prosecutor. 

'The Su~c~mm.ittee's proposed trigger would have allowed Attorney 
Gener:al CI,:,Ilet~I to report to the court, after completing the prelimi
nary m,:"estlg~tIO~, that the alle~ations did not reasonably warrant 
f:urther mvestI~atIO~ or,ProsecutIOn based on the Department of Jus
tICe prosecutorlal gUIdelInes. The alJegations against Mr. Jordan could 
thus have .been ~eso~ved without resorting to a full-blown special 
prosecutor InvestIgatIOn. 

The Subcommittee believe~ that the requirement that the Attorney 
General rep.ort to the court,hIS reasons for determining that no special 
p~os~utor, IS needed provIdes the necessary check on any abuse of 
hIS dIscretIOn. 
b If the, Attorney General concludes that no 'special prosecutor should 

e ,appOInted because of the absence of sufficient evidence of wrong
~OIng, he, wo~ld have to fl~lly substantiate this decision. Under the 

UbCDm!llIttee s pr~p~sal, h~s report to the court would be required 
~o O'd'hcl'lbe the prelImInary Investigation and his reasons for conclud
In/:) t at the reasonable gro~nds standard was not met. The Attorne 
General sh~)Uld al~o fuI~y d:scuss any options which he chose not t~ 
pur~ue, durmg the mvestlgatIon. 
t S~mIla,rly, If the Attorney General determines that a special prosecunr IS fot needed because the written prosecutorial O'uidelines of the 

eP:rf ~tn~ do not call for prosecution of the alIe:;:ed violation he 
fUS G y ocument that dec!sion, In his report to the court the 'At
orney eneral must substant~ate,th~s practice with case law ~ inions 

ff t~e U.S. Attorney f?r the dIStl'lct m which the violation w~s~l1eO'ed 
f~ctua;}esuopcpc~~~~, tWl'ltten pro~ecutoria] guidelines, or other cI~ar 

a no prosecutIOn would be brought. ' 

I. THE POVlERS OF THE SPECIAL PROSECUTOR ARE EXTENSIVE 

The current law gives th . 1 . 
suant to Title VI . Ie speCIa prosecutor extensIve powers. Pur-
ney General ~nd 'th:))~~~rr~~~~~~oJ hat~ antth~ pow~rs of the Attor-

o us ICe 0 InvestIgate and prose-
, l.U In his testimony, Mr Rosenfeld p id d 

cIrcumstance": the WateJ:gate breakin roy e a good illustration of one such "exce tional 
~~a~3~rfttersl' Ailthough breaking and ;nfr~dl:inf~~ gtg~~~Democtrabtic National ComPmittee 
o Ona c rcumstances of who was in ' I ay no e ordInarily prosecuted 
~~lih the ~tt~fney General should conside: YnV~uk'r~er~i t~e Ilcth;ity occurred are fllctor~ 
~~W-i~fle ~n o~~~~i::r~lebdov~r~rm~~~o~~t~~~e~e~~~ ~~Y g1W1eI9I:a~g~k,t~ifo~ec~~~t·S~t: 

121 • 0 , y , 81, hearing record, pp 
Supra fn. 35, hearing record at 8-9, ' 
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cute matters within his jurisdi~tio~. These powers i~clude, but a.re ~ot 
limited to: conducting investIgatIOns and convenIng grand JurIes, 
O'rantinO' immunity, compelling testimony, inspecting tax returns, con
testing ~laims of national security and appealing cases.124 He is re:mov
able only by the Attorney General on the grounds of "extraordinary 
impropriety" or mental or physical incapacity, and the special prose
cutor can obtain judicial review of such removal.125 

Such broad powers could be easily subject to abuse in the han~s of 
an irresponsible prosecut?r. Of particular concern to the S.ubcoJr?mlt~ee 
is the danger that a specIal prosecutor could prolong an InvestIgatIOn 
needlessly for any number of reasons, including ex~ensive compensa
tion, publicity, political leverage, or political reprisal. For example, 
Gerald Gallinghouse, special ,prosecutor in the I{raft ca;se, in~o~ed 
the Subcommittee that. he deCIded to postpone the Kraft InvestIgatIOn 
until after the 1980 President election.126 This illustrates the latitude 
he enjoyed in the timing of his investigation. This same latitude could, 
however, be used for a variety of less admirable motives. 

In reaching its finding, the Subcommittee found the views of Arthur 
Christy particularly persuasive. As a former special prosecutor, Mr. 
Christy is most familiar with the extensive breadth of the position. 
He characterized the powers he held as special prosecutor as truly 
"awesome." Reflecting on his ow?1 experience i?1 ~the job, Mr .. Christy 
discussed a prime area of potentIal abuse-polItIcal aggrandIzement: 

I would have to say to the Senators that certainly during 
the course of the investigation, had I decided that I want~d to 
use it for personal aggrandizement, I co~ld haye. ~ de~Ided 
very early on that I would conduct the InvestIgatIOn In as 
low-keyed a way and in as confidential a way as possible, 
without any contact with the press in any way.127 

Mr. Christy also informed the Subco~mittee that t~ere wer~ many 
opportunities in which he could have eaSIly sought medIa attentIOn for 
his investigation. For example, he could have ."tipp~d off" the p~ess 
when Hamilton Jordan came to New York to be InterVIewed by ChrIsty 
concerning the Studio 54 allegations. . " 

"While the Subcommittee finds that the spec~al prosecutor.s pow~rs 
are indeed extensive it also believes that true Independence IS crUCIal 
to assure an imparti~l in.v~stigation, and .pub~ic confide1:'lCe in th~ pr~.se
cutor's findings and deCISIons. AgaIn, hlstor:ICal experIences WIth spe
cial prosecutors pr.ovide evidence for the findIng. 

In the Carter Peanut Warehouse Case, Attorn~y General ~ell ap
pointed Paul Curran, "special counsel," to InvestIgate allegatIO?1s of 
improper financial dealings by the Carter Peanl~t W ar~~ouse hl~lsIness, 
yet required that Curran clear all prose0utor~al. deCISI?n~ .Wlth t~e 
Assistant Attorney General, Head of the CrlmlmlJ DiV1~IO~. T~IS 
control on the .inde'{)endent counse,l brought exte:nslve .0bJ~tIons 1?1 
ConoTess as nullifying the independence of the InvestIgatIOn. WtI
matcly, A;torney General Ben withdrew these restrictions.128 

12' 28 U.S.C,§ 594, 
125 28 U.S.C. § 596. 
120 Supra fn. 38, hearing record at 288, 1 h f G 
127 Testimony of Arthur H. Christy before the Subcommittee on Overs g t 0 overn-

ment Management, May 22, 1981, hearing record, pp, 132-45, 
128 See supra fn. 48. 
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.. Moreoyer, full investigative tools are necessary to completely dis
pose of allegations of crimina.l wrongdoing. 1\11'. Ohristy testified that 
his years of experience as a prosecutor taught him that the powers to 
grant imsll1unity, issue subpoenas and convene a grand jury are crucial 
to fully investigate and make sound prosecutoriaI decisions.129 Thus, 
to complete his assigned task, the special prosecutor must have these 
invest~gative instruments at his dispo~al, and they must not be su'bject 
to re"new by the Department of JustIce or by the Attorney General. 
To do so would render the independence of the special prosecutor 
nominal at best. Once appointed, he should have all investigative tools 
available to him in order to perform !his function. 

The Subcommittee recommends three methods of checking the po
tential abuses 'by a special prosecutor without compromising his or 
her independence. First, this goal can be achieved tlu'Ough limiting the 
number of cases which are referred to a special prosecutor so that the 
mechanism will not be used for frivolous or minor allegations. The 
Subcommittee's recommendations to raise the standard which triggers 
the appointment of a special prosecutor to "reasonable grounds to be
lieve that further investigation or prosecution is warranted" and to 
allow the Attorney General to consider tJhe credibility of the accuser 
in conducting a preliminary investigation and follow prosecutorial 
guidelines in referring cases to a special prosecutor will achieve this 
result. 

Second, the Subcommittee believes that the dang'er of a needlessly 
prolonged investigation by the sp€,cial prosecutor' can be minimized 
by clarifying his authority to dismiss a case referred to him imme
diately, without further investigation. Although the Act states that 
the special prosecutor has "full power and independent authority to 
exercise all investigative and prosecutorial functions," 130 and the 
legislative history of the Act recognizes that the special prosecutor 
has discretion to dismiss allegations/31 the Act itself does not clearly 
state tJhat the special proseeutor may dismiss a case with no further 
investigation, if warranted. Some special prosecutors may interpret 
the absence of such la.nguage as a requirement-or invitation-for the 
speeial prosecutor to conduct a new, full-blown investigation. This 
could lead to unnecessary harrassment of officials covered by the Act. 
At the hearing, 1\11'. Rosenfeld discussed his Association's proposal 
to clarify the present law in this area: , 

We therefore believe that it is appropriate for future spe
cial prosecutors to understand that they are not required or 
even expected to necessarily subject officials to exhaustive in
vestigations in circumstances where the Justice Department 
would quickly dismiss the same charges against private citi
zens. Rather, the Act itself should be amended to make it 
clear that" a special prosecutor, once appointed, is free to 
exercise "prosecutorial discretion" as the interests of justice 
may dictate and eonsistent with the written guidelines of the 
Justice Department, including, for example, a decision to 
conduct only a cursory investigation or indeed to terminate 

120 Supra fn. 33. hearIng record at 181. 
130 28 U.S.C. § 594(a). 
131 Supra fn. 12 at 58. 
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the whole matter based only on his l'eviewb~ the file wh~ch he 
gets from the Justice Department, and WhICh led to hIS ap-
pointment.· . 

It's the decision that ought to be Independent, and I?-ot 
necessarily a requirement that there must be a full-scale In
vestigation that costs the government $160,000 and the target 
$100,000 in every case. . 

Senator COHEN. As a practical matter y?~. have a speCIal 
prosecutor who's appointed under the prov;sIOns of ~he Act. 
He takes a quick look at the file, says t!lere s no merIt to the 
allegations. He looks at the DOJ gUIdelInes, and ther:efore he 
recommends the case be dismissed. How do you thInk t~at 
would sit with the public, if you'r~ talking about restorm~ 
credibility an~ trust with tJ:e AmerICan people ~ How practI-
cal is that partIcular suggestIOn ~ . 

Mr. ROSENFELD. Mr. Chairman, I think as we get ll~tO 
experience with this Act and every appointment of a speCIal 
pI'osecutor isn't a cause celebre, I mf}an the first two got a lot 
of attention because they were the. first two, and bec;.use there 
was a Presidential campaign gomg on. And I thInk as .we 
get into more experience with the Act, that's eX!1c~ly t~e kind 
of decision the public is going t~ ac?ept ~nd It IS l~omg to, 
in Senator Levin's language, InstItutIOnalIze trust. 

To achieve this objective, th~.J Subcomn~ittee recommends that the 
following language should be a ·!.ed to sectIOn 594(f) of the Act; 

The special prosecutor shall h~v~ full ~uthor!ty ~o refrain 
from prosecution upon such prelImmary Invest~gatIOn of t~e 
matter as the special prosecutor deem~ appro:prlate .01' t? dI~
miss the alleO'ations without conductmg an InvestIgatIOn If 
to do so would be consistent with the written policies 'of the 
Department of J ustice.133 

The Subcommittee further recommends that Janguage of ~ection 
594(f) which states that the special prosec?tor shall ?omply WIth the 
written policies of the Department of J uStIC~ respe.ctIng enforcement 
"of cri:~ninallaws "~o the extent that the speCIal prosecut?r de~tps ap
proprIate" 134 should be amended to reqmre suc~ co~pha!1ce when
ever possible." This change reflects the SubcommIttee s behe~ that.the 
special prosecutor should comply to the Departm~nt of ~ u~tICe gUIde
lines in mos.t situat.ions in order to assure the ~aI.r. admlnlst~atIOn of 
the law. It also allows the special prosecutor: fleXIbIlIty to d~vIate fr?m 
those written O'uidelines when extenuating CIrcumstances eXIst. The In
tent of this cl~.l'O'e is to create a presumption that the special prosecu
tor will follow prosecutorial guidelines. The Sub~ommitt~e s~ress~s 
that the special prosecutor's deviation from est~b hshed gUIdehnes IS 
the exception rather than the rule, and the sp.eCIal prosecutor should 
thoroughly explain his reasons for not follOWIng D~partme~t .of Ju~
tice policies in his report to the court at the conclUSIOn of hIS InvestI
gation. 

131! Supra fn. 91, hearlng record at 169-70. 
133 The subcommittee adopts the language proposed by the Assoclation of the Bar of the 

CIty of New York. See hearIng record at 193. 
134 28 U.S.C. § 594 (f). 
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In addition, the Subcommittee recommends that language be added 
to the Act to specifically allow the special prosecutor to consult with 
the U.S. Attorney for the district in which 'the violation was alleged 
to have occurred. Although this is permissible under present Jaw, the 
language of the Act should clearly indicate that this is desirable, and 
consistent with the purpose of the Act. This proposal stemmed from 
discussions at the hearing regarc ing the integrity and 6xpertise which 
U.S. Attorneys throughout the cOlUltry have. Senator Rudman stated that: 

I believe-and I have had some experience-that the U.S. 
attorneys around this country, generally speaking, enjoy good 
reputations and are very much involved in are knowledgeable 
in procedures of criminal investigation, that they are removed 
from the Attorney General, even though they work for him, 
that they are certainly remote from the President.135 

The Subcommittee believes that the U.S. Attorney can provide valu
ruble assistance to the special prosecutor in determining the policy of 
the Department and of the particular jurisdiction regarding prosecu-
tion for the alleged violation. . . 

This recommendation will help assure that a pUblic official is afforded 
the same application of law as would be a private citizen, whenever 
this is possible. Once again, the 8nbcommittee stresses that the special 
prosecutor can, under exceptional circumstances, deviate from this 
policy, provided that he explain his reasons for doing so in the report to the court. 

Third, the standard for removal of a special prosecutor should be 
an effective element in checking potential abuses of his power. The 
SUbcommittee stresses, however, that the special prosecutor must not 
be easily removable by the President or the Attorney General, for this 
would .substantially undermine the independence of the investigation. ' 
The "Saturday Night Massacre" of Watergate in which Archibald 
Cox was fired by Attorney General Bork because President Nixon be
lieved the special prosecutor to be exceeding the Scope of his investiga
tion provides clear historical evidence of the dangers of allowing the 
President or Attorney General to have extensive removal powers over the special prosecutor. 

Testimony received at the hearing leads the Subcommittee to find, 
however, that the present standard of "extraordinary inpropriety" is 
undefinable and may present too many opportunities for the special 
prosecutor to rubuse his authority.136 The Subcommittee recommends 
that the standard should be amended to allow the Attorney General 
to remove the special prosecutor "for good cause"-a standard which 
is used for removal of the heads of independent agencies. This change 
will allow the Attorney General, and the court which has judicial 
review of such removals under 28 U.S.C. section 596, to have a devel
oped body of law to govern the standards of removal. In making this 
recommendation, the Subcommittee stresses that the Attorney General 
must use this removal power in. only extreme, necessary cases, as re
moval of a special prosecutor severely undermines the public confi
dence in investigations of wrongdoing by public officials. 

135 Hearing record at 109. 
1M 28 U.S.C. § 596(a) : see Supra fn. 44. 

. h the special proseoutor is removed, the 
U no.er present I law 'it filee~ report outlining tihe. grounds; for removal 

Attorney Genera 1UUS d' . al Committees and the court. The 
with the Senate and House ~~ I;Ishall make this rep om lavailable to 
Aot provides thwt thebcCom~;t ee ... iews these reporting and disclosure 
the public.

137 
The Su: omn~~ ee :fe uards against dangers that ~he 

provisions as stron~h ~ff~ ive 
e Swit~ the independence of the specIal 

Attorney General W1. In er erlbcommittee urges both :bhe courts al1;d 
prosecutor. Once ~gam: .the Su . t las this check is crucial to pub:Jic 
Congress to exerCl~e theI,r a;t~thorl fY senior officials and the integrIty confidence in the InvestIga IOn 0 

of the special prosecuwbFroce~~t wishes to commend the two spe
As a final note, the 8u om.mI dee d the Ethics in Governme:r:t 

. ho have serve un er h" t cial prosecutors w. d M Galling1:lOuse conducted t elr Inves 1-
Act. Both. Mr. Cll':lsty an .. r ia "ed a hi h regard for ethics ~nd t1fe 
gations Wl!t~l pr~blty, a~d d~sp Y maki gO' our recommendatIOns, m 
rair admimstratlOn. of ]l~st~c~ I~\ In~ead just as the Act cstab
no way do we assaIl. theubln egbI lhe Atto~ey General, so too must 
lishes safeguar,-ds ~blnst \ u~~is ~ew officer of the government, t~e 
we guard agaInst a uses y oft- uoted statement of J ames Ma~
special prosecutor. Indeed, the qt 1 the powers of the specIal son justifies why we need to con ro 

prosecutor: . Id be necessary" If 
If men were angels, no govern~h~; :~~rnal nor internal 

angels w~re to governt men'ldbe necessary. In training a 
controls 1n gOlv~rh~e~ b~uadministered by men over men 
government. w lIC IS. . hi ou must first enable the 
the O'reat dIfficulty lIes In t s, y d d' the next place 
btl the governe an In ' gObvl·e~e::,t !'n~l f~eH. A depend';"ce on the' people is, n.o 

o ~ge 11 rimar control on the government, l?~t expen
doubt, the p J t y nkind the necessity for aUXIliary pre-ence has tH/Ugll ma . 

cautions.
l38 

• '11 ·de 
l' .' th t . ts recommendatIOns WI proVl 

The Subcmnmittee b~ Ieves 't 't ~ ]' eopardizing tlhe independence such auxiliary prec3lutlons WI IOU 

of the special .prosecutor. 

131
28 U.S.C: § 59J6 (a) (2)T'he Federalist Papers No. 51. 

138 151 Madison, ames, 
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V. CONOLUSION 

The Subcommittee believes that the findings discussed in this report 
will be useful to the Congress in ensuring the fvjr investigation of 
alleged wrongdoing by government officials and others who are close 
to Presidential decisionmaking. The recommendations seek to achieve 
the even administration of justice while preserving both the fact and 
appearance of impartiality in these investigations. 

The Subcommittee hopes that these recommendations will be carried 
out to the fullest extent possible. 
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