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j, Terms of
1 | Reference

I, PETER DREW DURACK, Attorney-General of the Commonwealth of Australia, HAVING RE-
GARD TO THE FOLLOWING:

(2) the need to review the Child Welfare Qvdinance 1957 of the Australian Capital Territory
‘ and other laws of the Territory relating to the welfare of children;

(b) the intention of the Sixth United Nations Congress on the Prevention of Crime and the
Treatment of Offenders tobe held in Sydney in 1980 to discuss as Agenda Item 2 — ‘Juvenile
Justice: Before and After the Onset of Delinquency’ and so focus world attention on

Australian laws and practices in this field; and

{c) the declaration by the United Nations General Assembly 1979 as the International Year of
the Child with the aims of encouraging programs for the promotion of the wellbeing of
children and of heightening awareness of the needs of children,

HEREBY REFER to the Law Reform Commission

‘ FOR INQUIRY AND REPORT as provided by the Law Reform Commission Act 1973 the law and

: practice relating to child welfare in the Australian Capital Territory including a consideration of the
rights and obligations of children, of parents and other persons who have or assume rights or
obligations in respect of children and of the comnmunity, and in particular

"~ (a) the treatment of children in the criminal justice system;
(b) the position of children at risk of neglect or abuse by their parents or caretakers;

{c) the roles of welfare, education and health authorities, police, courts and corréctive services
in relation to children;

(d) the regulation of the employment of children;
(e) any other related matter.
IN ITS INQUIRY AND REPORT the Commission will

(a) keep in mind the importance of viewing child welfare in the context of general community
welfare; :
(b) keep in mind its obligation under paragraph 6(1)(d) of the Law Reform'Commission Act
1973 to consider proposals for uniformity between laws of the Australian Capital Territory

and laws of the States (in particulz:in this context, New South Wales); and

() note that the Standing Committee on Housing and Welfare of the A.C.T. Legislative
Assembly has prepared a Report on Child Welfare in the Territory.

THE COMMISSION IS REQUIRED to report not later than 31 October 1979.
DATED this ¢eighteenth day of February, 1979.

/" Peter Durack
o - Attorney-General
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Summary

The Report L i
This report deals with the reform of child welfare laws. The Cpm{z11551on s ée;mi ot
reference required it to examine child welfare law and practice in the A.'d- .,d ;.1n
many of the issues which are addressed are the same as those belqg consic erle .
Australia and overseas. The subject of child welfare law reform is a topical an
controversial one. Numerous inquiries, both in Austrahz_l aqd overseas, have con-
sidered the matter at length. Coinciding with the publication of this re%c\)]rt are
proposals for major reforms in child and community welfare laws in N.S.W.

report is based on a careful study of current child welfare laws and prac-
tice?lii lt?x%OA.C.T. It has been prepared with the assistance of: co-nsultanés'frct)lin
relevant disciplines and in consultation with persons and agencies 1ntyolllve in n‘:
field. Research projects were initiated to monitor thq operation o the prese
system. These included an exaniination of police practices, a study of t Ie: pow;trli
and procedures of the Childrens Court, an al}aly51s of. me.thods of dea llpg wi !
neglected and abused children and an intensive examination of the delivery o
welfare services in the A.C.T.
Among the subjects dealt with are:
® young offenders and methods of dealing with them;
@ children in need of care;
@ abused children;
@ child care services;
@ children in employment; and

© welfare services.

There are many other matters dealt with in t}lis report. On almost everyb;.)agte
there is an analysis of a sensitive and controversial topic. On many of thedsu. jects
addressed members of the community will naturally pave strong views and sincere
people will hold differing opinions. What is needed is:

® a clear analysis of current laws and practices; o ’

® identification of the defects and deficiencies in thq existing system; b

@ articulation of the principles which should underlie the solution of the prob-

lems identified; )

@ presentation of reform options; and

® a series of recommendations for necessary reforms. ‘ e of th

i ort seeks to achieve these aims. The Cpmmissmn’s analysis of the
pre:‘:;i lr:\lzl has clearly shown that the exi.sting Chllgi Welfare Ordmance. 1957
(A.C.T.) is an outmoded and inadequate piece of legislation. Henct? thﬁre As(}a;;—
pended to the report a draft Bill for a new Child Welfare Qrdmarllce or §1 e A.C. t'
Following this summary there is a list of the recommendations made in this repgr .
What follows is a statement of the major problems in the present system and a
brief explanation of the more important proposals.

Basic Problems L
A number of problems have emerged from the Commission’s study of current

S
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child welfare laws and practices in the A.C.T. Among the most acute of these were
the following:

® absence of clear laws and guidelines relating to police procedures for dealing
with young offenders;

® the absence of a clearly articulated and controlled policy designed to divert
young offenders from the Childrens Court;

® the failure of the A.C.T. Childrens Court to develop the specialised approach
which is alreacy well established in a number of Australian Jurisdictions;

® lack of an adequate range of measures avajlable to the Childrens Court for
dealing with children who have been found guilty of offences;

© the need for the A.C.T. to rely on N.S.W. institutional facilities;

@ lack of clarity in the law relating to dispositional measures;

® absence of procedures to ensure that the Childrens Court receives informa-
tion about the implementation of its orders;

® the antiquated procedures for dealing with children in need of care, particu-
larly the need to ‘charge’ them with being ‘neglected’ or ‘uncontrollable’;

® the absence of legislative provisions designed to encourage and facilitate the
exploration of informal alternatives to court proceedings in respect of chil-
dren in need of care;

® unsatisfactory and imprecise definitions of the categories of children in need
of care whose situation merits coercive intervention, and the law’s failure to
distinguish between such children and young offenders;

® deficiencies, particularly with regard to residential accommodation, in the
services available for children in need of care;

® the absence of an agency or individual clearly responsible for making the
decision about the initiation of care proceedings;

@ the failure of the law to provide adequate machinery to deal with the newly
identified and growing problem of child abuse;

& the absence of clear and workable laws to regulate child care services;

® the confusion and inappropriateness of a number of the laws governing the
employment of children;

® lack of comprehensive child welfare statistics;

® the lack of co-ordination of the numerous agencies engaged in the provision
of welfare and health services in the A.C.T.; and

® the lack of clear policies with regard to the delivery of welfare services in the
Territory, especially the lack of policies which would aid the development of
an integrated health and welfare system in which the roles of individual
agencies are clearly defined.

Principles and Proposals

Young Offenders Existing procedures in the A.C.T. fail to distinguish adequately
between offenders and non-offenders. Society should clearly identify the objectives
which it wishes to pursue with regard to offenders and those which it wishes to
pursue with regard to non-offenders. A pre-requisite to this task is the creation of a
system which clearly differentiates between the two groups. Treating a young
offender simply as a child in need results in procedures marred by ambiguity and
confusion of purposes. If an attempt is made simultaneously to identify and meet a

B
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child’s needs and to respond appropriately to the alleged comr_nissmn'of an of-
fence, it is highly likely that neither task will be performe:d satlsfactorxly: When
dealing with a young offender it is unrealistic anc! undesirable to repudiate t}lé
ob,ectives traditionally pursued by the criminal justice system. When clyargegl vsgxth
a crime a child is entitled to all the protections afforded to an adult in a similar
situation. In some respects the safeguards provided should be greater when a child
is involved. Further, notwithstanding society’s desire to display a. po§1t1ve and
understanding approach to children who break the law, it is unrealistic to deny
that the system which deals with them must attempt to protect, reassure, :and
satisfy the community. Yet recognition of the legitimate concerns of the criminal
law does not mean that distinctive procedures for dealing vy1th the young shou}d
be rejected. The special needs of children should be taken into account. The aim
must be the creation of a system which reflects a proper balance between, on the
one hand, the lawyer’s demand for fair procedures and the law enforcement
officer’s concern with the detection and prevention of crime and, on the other, the
welfare worker’s desire to respond in a humane and understanding manner to the
special needs of the young.

A desire to achieve a balance between fair and effective proced.ures and proce-
dures which take the special needs of the young into account Is gentral to the
Commission’s recommendations relating to methods of dqalmg with young of-
fenders. The more important implications of the Commission’s approach are as
follows:

@ Police procedures The design of procedures which are fair and whlc_:h give
special protection to the young requires the formulation of clear. 1eg1§1at1ve
restrictions in such areas as the use of the power to arrest a child .W1thout
warrant, the interviewing of children and the talging of their fingerprints and
photographs. There is also a need for the formalisation of the police warning
system. ) ) » )

® Diversion One of the most important ways in which recognition can b_e given
to children’s immaturity is by the explicit adoption of a policy of dlvert}ng
young offenders from the court whenever possib{e. Although proper attention
must be paid to upholding the law and protecting the public, the a}vallable
evidence does not suggest that reliance on simple, speedy alternatives to a
prosecution results in higher rates of re-offending than reliance on more
formal methods. A policy of diversion must, however, be pursued in a con-
sistent and principled manner. -

@ Court procezll)ures Vlz’hen a child is prosecuted he should be given all the protec-
tions which an adult facing a similar charge would receive. But the court
which deals with him should combine a concern for due. process with a
special understanding of children’s problems and of the services available to
alleviate these problems. The court should also be alert to the need to adapt
its procedures to children’s understanding. A

® Dispositional orders The dispositional orders employed by the czourt when a
child has been found guilty of an offence should not gnly be fair and reflect
the need to protect the public, they should also be flexible and adapted to the
special needs of the young. A penalty imposed by the Childrens Court should
be specific and should not exceed that warranted by the gravity of the offence.
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But a concern for specificity and the principle of ‘just déserts’ must be re-
flected in a varied range of measures capable of accommodating the changing
needs of the children who are subject to them. The necessary fiexibility can be
achieved by way of orders which, though reasonably specific, may be re-
viewed by the court. Further, there is a need for an increased range of

measures available to the court for dealing with children found guilty of
offences.

Children in Need of Care

Two principles should be adopted with regard to children in need of care. First,
court action should be avoided wherever possible and every effort should be made
to find informal solutions to the problems faced by these children. Secondly, when
court action is necessary, the procedures employed should be distinctively differ-
ent from those used in respect of young offenders. The application of these prin-
ciples requires the following reforms: ‘

® Non-criminel procedures Existing antiquated procedures, which result in chil-
dren being ‘charged’ with being ‘neglected’ or ‘uncontrollable,’” should be
replaced by care proceedings. The definitions of the grounds for care pro-
ceedings should be as narrow and precise as possible. In general it is actual or
potential harm to the child which should provide the basis for coercive inter-
vention.

® Preference for informal solutions The new form of procedure should be such as
to encourage the use of informal solutions. Use of court proceedings in order
to assist children in need of care should normally be a last resort. If reliance
on the court process is to be minimised, emphasis must be placed on the
provision of adequate preventive services and residential facilities for chil-
dren and families.

® Dispositional orders When court action is initiated, and coercive intervention
is found to be necessary, every effort should be made to keep the child with
his family. Any order made in respect of a child found to be in need of care
should be continually reviewed. Society should be compelled regularly to re-
examine the justification for the continuance of intervention in the child’s
life. The utmost flexibility should be permitted so that any order made by the
court should not remain in force if changes in the circumstances of the child
or his family have rendered it inappropriate.

Abused Children

Although child abuse is an extreme form of failure to provide adequate care, it is a
problem which has certain special features. Children who are the victims of physi-
cal or sexual abuse are particularly vulnerable, and every effort should be made to
protect them. Special attention should be paid to endeavouring to ensure that the
plight of these children is brought to official notice. Emergency procedures are
necessary to permit abused children or those at risk of abuse to be removed from
home, Further, special consideration should be given to the fact that a case of child
abuse not only involves harm to the child, but also raises the possibility of the
parent or guardian being charged with a serious offence. New procedures for
dealing with child abuse should therefore embody the following features:
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® Compulsory reporting provisions If abused children are to receive the protec-
tion and assistance which the law offers, their cases must be brougl.lt to qﬂimal
notice. Therefore certain categories of persons involved in work_ with children
should be obliged to report cases of abuse which come to their notice. Fur-
ther, the voluntary reporting of such cases shoul! also be encouraged.

® Holding orders Holding orders should be available to permit the removal
from home of a child who has been abused or who is at risk of abuse.
Provisions r&lating to these orders should, however, reflect a concern for legal
safeguards. o )

® Prosecuting parents When a parent has abused his child the prosecution of the
parent can have devastating effects on parent and child and on their relaglon-
ships. Prosecutions should therefore be initiated only after careful deliber-
ation. The police should be encouraged to consult representatives of we]f.are
agencies before a decision to prosecute is taken. Further3 wher_l a prosecution
has been initiated, procedures should be introduced which will facilitate the
withdrawal of the proceedings when this is desirable.

Child Care Services ‘
The existing law relating to the licensing of child care facilities in the A.C.T. is
unsatisfactory. It is unclear and does not cater adequately for the varied range.of
child care services which have developed in the Territory. The new law shpuld aim
to protect children who are placed in child care and yet avpid tl.le creation of an
unnecessarily bureaucratic and intrusive system. The new l}censmg requirements
should be clear and workable, and should reflect a recognition that certain small-
scale, informal child care arrangements are not the law’s business.

Children in Employment '
Children are particularly liable to exploitation in emp}oymept. There is a.need. fqr
laws to protect them. However, as with laws regulatm_g child care services, it is
important to avoid the creation of intrusive, bureaucratic procedures which undu-
ly interfere with children’s freedom to work. The need to avoid unnecessary con-
trols is particularly important in times of high unemployment among the young.
The basic principle should be that a child’s employment opportunities should not
be interfered with unless he has suffered, or is likely to suffer, harm. The Commis-
sion’s major reform proposals are as follows: N
® General minimum age The age of 15 should be specified as the general mini-
mum age of employment. Exceptions should be made with regard to light
work and employment in the family business. d
® Employers’ duty A duty should be imposed on employers to ensure the health
and safety of children in their employ. ) ]
® Director’s powers A general power should be vested in the Director of Welfare
to prohibit or restrict the employment of any child if it is causing, or is likely
to cause, harm to the child.

Welifare Services
Welfare services in the A.C.T. are fragmented and unco-ordinated. Because 9f the
way these services have developed, and because of the nature of government in the
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A.C.T, there is no agency in a position to assume responsibility for the rationalisa-
tion and integration of health and welfare services. Too many agencies and indi-
viduals operate without reference to each other. Added to this are jealousies and
rivalries and bureaucratic impediments. In particular, difficulties are caused by the
fact that the work of two major government agencies, the Welfare Branch of the
Department of the Capital Territory and the Capital Territory Health Commis-
sion, is unco-ordinated. The Health Commission’s welfare role has expanded
without consideration being given to an overall welfare policy in the Territory.
Further, the Welfare Branch has experienced particular difficulties. It lacks appro-
priate status, identity and autonomy. A general examination of the planning and
delivery of welfare services raises difficult and complex questions beyond the
scope of this report. Consideration of these questions must await a comprehensive
inquiry into welfare and health services in the A.C.T. Such an inquiry should be
undertaken as soon as possible.

Institutional Reforms

The Commission has given careful consideration to the costs of the proposed
reforms and to the need to ensure that these are kept to a minimum. The institu-
tional innovations necessitated by the Commission’s proposals are as follows:

© The Youth Advocate Because of the diversity of the A.C.T.’s welfare agencies
and the way in which they have developed, no one person or agency is clearly
responsible for taking resolute action in respect of children in need of care,.
At present, cases can remain poised uncertainly between a number of
agencies, the concern of all but the responsibility of none. The Commission
therefore proposes the appointment of a new official, to be known as the

Youth Advocate, who should be independent of the health and welfare
agencies. One of this official’s functions will be the initiation of care proceed-
ings when these are necessary. The independence of the Youth Advocate will
be a most important characteristic. An independent official would be in the
best position to challenge and question those working with a child in need of
care. The decision to initiate court proceedings can best be made by a person
who stands apart from those whose responsibility it is to provide welfare
services. It is also in the interests of those who provide these services to be
relieved of the responsibility for taking court action. Further, a system in
which an independent official makes the decision about the jnitiation of care
proceedings would introduce desirable checks and balances into the welfare
system. Adoption of the Commission’s proposals regarding the Youth Advo-
cate would result in an appropriate division of power between the new official
and the major governmental welfare agencies in the A.C.T. It would avoid an
unacceptable concentration of power in one agency. With regard to care
proceedings, the Youth Advocate will fulfil a role very similar to that per-
formed by the Scottish reporters under the Social Work (Scotland) Act 1968.
In addition, the Youth Advocate will perform a number of other functions,
the most important of which will be the monitoring, on the court’s behalf, of
the implementation of dispositional orders. This task is also central to the
Commission’s proposals. At present the orders made by the Childrens Court
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confer wide discretionary powers on health and welfare agencies. There are
no procedures by which the court can learn whether its expectations and
objectives have been realised. The Youth Advocate will be responsible for
introducing such procedures. He will make possible the creation of a system
in which Childrens Court orders can be reviewed and in which children can
be brought back before the court if orders prove unsatisfactory or inappro-
priate. The Youth Advocate will also be able to provide the court with advice
on dispositional orders.

@ Specialist Childrens Court The constitution of the Childrens Court should
reflect the need for procedures marked by a balance between the require-
ments of a criminal justice system and a system designed to take the special
needs of children into account. In the A,C.T. this balance can most appropri-
ately be achieved by retaining the Court of Fetty Sessions, presided over by a
magistrate with legal qualifications, but by requiring this magistrate to be a
specialist. The Childrens Court should be a distinctive one, able to respond
expertly to the needs of thie young. The appointment of a specialist magistrate
offers the best chance of achieving this aim. The expertise of the court should
be further enhanced by the contribution of the Youth Advocate, whose
special knowledge of the Territory’s welfare services will complement that of
the magistrate.

® Childrens Services Council The purpose of the Childrens Services Council, a
part-time body consisting of representatives of government and non-govern-
ment welfare and health agencies, is to examine and co-ordinate the work of
the many organisations concerned with children’s welfare in the A.C.T. The
Council will be concerned with the further development of an integrated
welfare system in the Territory. In particular, it should consider the relation-
ships between, and the roles of, the various health and welfare agencies. In
the course of this report reference is made to a number of areas which the
Council should keep under review. The Council will play a key role in the

further reform of child welfare services in the A.C.T. The Council will be
concerned with broad issues of policy. It is not designed to co-ordinate the
provision of services in individual cases when these are causing concera.
When the handling of a particular case is causing difficulty, a Standing Com-
mittee of the Council should assess the situation and endeavour to co-ordi-
nate the services provided for the child and his family. As the Committee will
be made up of representatives of the more important health and welfare
agencies, it will offer a mechanism for solving day-to-day child welfare prob-
lems in consuitation with the Youth Advocate.

® A new Welfare Division Pending the setting up of a comprehensive inquiry into
welfare and health services in the A.C.T., the Welfare Branch of the Depart-
ment of the Capital Territory should be upgraded to the Welfare Division of
that Department. The position of the head of the Division should also be
enhanced by giving it legislative recognition. The new Child Welfare Ordi-
nance should make provision for the appointment of a Director of Welfare.

Summing Up
The aim of this report, and of the legislation appended to it, has been to design a
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child welfare system which will:

® provide appropriate and effective assistance to children in trouble;

@ recognise the community’s right to be i ‘
hidens the y’s rig protected against harmful conduct by

® safeguard children in need of protection.

Yet these obJectlyes must be pursued in a way which avoids intrusive intervention
1 the lives of children and their familjes, Attention must also be paid to the need
for_legal safeguards and for those checks and balances so necessary in a system
which permits coercive intervention in citizens’ lives. ¢
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Recommendations

Major Reforms

1. New Ordinance There is a need for a new Child Welfare Ordinance for the

Australian Capital Territory (A.C.T.). The new Qrdinance should provide a
clearer and more appropriate framework for the child welfare system in the
A.C.T. In particular it should:

© Establish new institutions for the better delivery of services concerned with
children in trouble and children in need of care. (Chapters 5, 8, 13).

® Make provision for the appointment of a Director of Welfare (Chapter 13).

@ Provide new, clearer and publicly available rules governing the conduct of
police in relation to children (Chapter 5).

© Provide clear guidelines for the diversion of young offenders from the
Court (Chapter 5).

© Create new procedures and institutions for dealing in an appropriate way
with children found guilty of crimiral offences, including facilities for
community service, reparation to victims and an attendance centre (Chap-
ter 6).

® Mak)e provision for the Childrens Court to review the implementation of
dispositional orders (Chapter 6).

@ Encovrage the exploration of informal alternatives to the use of Court
proceedings in respect of children in need of care (Chapter 8).

© Abolish the procedure by which children may be charged with being
neglected or uncontrollable and substitute for vague general provisions of
this kind a closely defined provision for dealing with children in need of
care (Chapter 8).

® Create distinctive measures for dealing with children found to be in need
of care (Chapter 9).

® Provide for the regular review of orders made in respect of children found
to be in need of care (Chapter 9).

® Provide new procedures and obligations to deal with the problem of child
abuse (Chapter 10).

© Provide n2w provisions to govern the conduct of child care facilities
(Chapter 11).

@ Establish new and simplified provisions governing the employment of
children (Chapter 12).

. Legislation Governing Shelters There is a need for legislative provisions

governing the operation of Quamby Children’s Shelter. ;
(para.173)

. New Iustitutions For the purpose of dealing with the problems identified in

this report new institutions should be established or old institutions revised as
follows:
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® The Childrens Court should be retained but constituted by a specialist
Childrens Magistrate.
(para.161)
® Youth Advocate A new official, to be known as the Youth Advocate, should
be appointed. His responsibilities should include the following:
® to assist the court at the dispositional stage in proceedings involving
child offenders;
® to monitor compliance by & child offender with conditions and orders
imposed by the court;
® to initiate proceedings in respect of a child in need of care and act as
applicant in those proceedings;
@ to monitor the implementation of orders made in care proceedings;
® to be the recipient of notifications of suspected child abuse and to act
upon such notifications;
® to participate in the Childrens Services Council; to chair the Standing
Committee of the Childrens Services Council; and
@ to compile reports, statistics and otherwise to provide assistance to the
Childrens Services Council. '

The Youth Advocate should be a statutory officer, appointed by the
Governor-General. He should desirably have social work or behavioural
science qualifications, but, ideally, he should combine these with a qualifi-
cation in law. He should have a staff of two, and his staff requirements
should be kept under review.

(para.163, 242-250, 282-284, 313-320, 362-368, 397)

® The Welfare Branch of the Department of the Capital Territory aould be
upgraded to a Division.
(para.512)

® The post of Director of Welfare should be created.
(para.512)

® A Childrens Services Council should be created with responsibilities for
co-ordinating and developing policy on child welfare laws and practices.
(para.516)

® A Standing Committee of the Childrens Services Council should be estab-
lished with responsibility for considering action in particular cases of chil-
dren in need of care, including children the victim of child abuse.

(para.284)
-Children: The Criterion of Age

4. Upper Limit The age of 18 should be retained as the upper limit pf tie
jurisdiction of the Childrens Court. With regard to young offenders, the
relevant time should be the age at the time of the alleged commission of the
offence. However, to avoid difficulties which could arise if an adult is charged
with an offence committed long before in his youth, no person should make
an initial appearance before a Childrens Court after he has attained the age
of 18 years and six months.

(para.63, 87)

”‘?
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5.

Children and Young Persons No practical benefit results from the maintenance
of the existing distinction between ‘children’ and ‘young persons’. The dis-

tinction in the present Ordinance should be abolished.
(para.64)

. Age of Criminal Responsibility The age of criminal responsibility-in the A.C.T.

should remain unchanged at 8.
(para.65)

. Special presumption For the time being the doli incapax rule should be retained

in the A.C.T. It does embody a recognition of children’s immaturity and of
the need to give them special protections in their dealings with the criminal

justice system.
(para.68)

New Police Procedures

8.

10.

11,

12.

13.

Panels Rejected The desirability of introducing either a screening or a hearing
panel to deal with certain categories of young offender in the A.C.T. has not
been convincingly demonstrated. It is not recommended that a panel of either

type be established in the A.C.T.
(para.128, 131)

. Police Prosecution Decision When an offence is alleged by the police, the

power to decide between a prosecution and the informal handling of a case
should remain with the police and not be transferred to a panel or other body

Or person.
(para.132)

Offences Against Commonwedlth Law Members of the Commonwealth Attor-
ney-General’s Depariment should confer with representatives of the Austra-
lian Federal Police on the desirability of retaining special procedures for

dealing with Commonwealth offences allegedly committed in the A.C.T.
(para.147)

Diversien Provided proper attention is paid to the protection of the public,
children should be prosecuted only when this course is clearly justified. A
policy of diversion should be explicitly adopted in the A.C.T.
(para.123)
Procedure and Criteria If a policy of diversion is to be pursued in a consistent
and principled manner, clear procedures should be laid down for the police
to follow when making the prosecution decision. The decision should be
made on the basis of clear and publicly avaiiable criteria.

(para.138)

Senior Officers to Authorise Prosecutions No child should be prosecuted with-
out the approval of an authorised officer of the Australian Federal Police.
This officer should not authorise the prosecution of a child unless he decides
that & formal warning is not appropriate. The factors which he should take
into account are as follows:

® the evidence available concerning the commission of the offence;
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14.

15.

16.

17.

18.

19.

20.

21

22,
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® the seriousness or circumstances of the alleged offence;
® the prevalence of offences of the kind alleged;
® the child’s preyious record of offending;
: :}l:e aﬁgl,.matugty or mental capacity of the child:
e a 1 lt - - . o " . 3 ! 3 . .

e child ;ya‘;ﬁ:l willingness of the child’s parents to discipline and control
® the need to protect the public from offences of the kind alleged.

(para.138)
Every effort should be made to i i i

‘ provide, for children diverted from the court
welfare services which the children and thei ili i o 1o
il and their families are genuinely free to
Development and F Ii a1
4 and rormalisation of Police Warnings The administration by the
police, of a warning shquld be the major alternative to the prosecuti’onyof a

child. The existing warning system should be formalised.

3 ' o (para.133)
Czt{ng Polzcg Warm_ngs in Court If a properly administered system of formal
police warnings is mtroduce;i, the police should be entitled to bring a warn-
ing to the notice of the Childrens Court, but the fact that a warning was
administered should not be evidence that the offence was committed.

| (para.171)
S]}Zzoeufgnl;er of Ci‘irre.cslt TTlLe use of the power to arrest children without warrarnt
¢ reduced. The circumstances in which th ]
should be indicated in the new Ordinance. © power should be used
(para.135—-137)

Summons Procedures The police should be requj [

quired by law to proceed by wa
of summons rather than by way pf a charge unless satisfied that procee)éing)s,
by summons would not be effective. There is a need for simplified summons
pro_cedurfas which will be sufficiently attractive to the police to encourage
their use in preference to arrest and charging procedures.

' (para.139—140)
Reduce Delay Every child accused of a crime should either be warned or make
his first court appearance within 28 days of being apprehended by the police.
o (para.140)
Investtg_atwe Procedm:es There is a need for the clear legislative regulation of
the police use of their power to interview a child, to take his finger prints or
photograph, and to hold him in custody prior to his first court appearance.
(para.141—-144)

: Enforcemsent Provisions regulating police practices should be enforced by

complaints machinery and by empowering the court to excl i
: g ude evidence
wrongfully obtained in breach of the legislative requirements.

o . (para.142)
Monitoring Nev» Police Procedures New procedures should be introduced
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23.

The

25.

26.
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which will allow for a simple recording of cases informally handled. These
procedures should also allow the monitoring of police practices with regard
to young offenders. In particular, attention should be focused on the oper-
ation of screening and diversionary mechanisms. If these are not operating
satisfactorily consideration could be given to the introduction of a screen-
ing panel which would assume responsibility for making the prosecution
decision.
(para.146)
Police Juvenile Aid Bureau The Juvenile Aid Bureau should be retained. The
Bureau has an important role to play in the development of special proce-
dures for dealing with children. It is recommended that its role be clarified
and strengthened. The Bureau’s community relations role should be explicitly
recognised and its functions should include:
® providing advice and assistance following the administration of a police
warning;
® primary responsibility for police work with children in need of care;
@ establishing closer liaison between the police and welfare and health
agencies; and

© providing a resource on which other members of the police may call.

(para.154—157)

Childrens Court

. Family Court Rejected At this stage it would not be appropriate to transfer to

the Family Court of Australia, a court primarily concerned with matrimonial
matters, jurisdiction over proceedings under the new Child Welfare Ordi-
nance.

(para.160, 307-311)

Formal Panel Rejected The existing Childrens Court should not be replaced by
a multi-disciplinary panel.
: (para.159)

A Specialist Childrens Court Both adjudication and dispositional decisions
should continue to be made by a Childrens Court consisting of a single
judicial officer. The Childrens Court should be presided over by a specially
designated magistrate. He should be a member of the Court of Petty Sessions
but specifically appointed to hold office as magistrate in the Childrens Court.
Initially he should hold office for five years. At the end of this period he
should be eligible for re-appointment. If not re-appointed to the Childrens
Court he will take his place on the bench of the Court of Petty Sessions and a
new specialist magistrate should be appointed to the Childrens Court. The
new legislation should contain a provision (similar to s.22(2)(b) of the Family
Law Act 1975 (Cwlth}) which gives a general indication of the relevant
qualities. which the specialist Childrens Magistrate should have. All other
magistrates of the A.C.T. Court of Petty Sessions should be empowered to sit
in the Childrens Court when the Childrens Magistrate is not available.
(para.160, 161)
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28.

29.

30.

31.

32.

33.
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Comprehensible Procedures An effort must be made to introduce much greater
participation by children and their parents in Childrens Court proceedings.
In order to make the proceedings as comprehensible as possible, the Chil-
drens Magistrate should be under a duty to explain, in simple language, the
nature of the proceedings and the effect of any order made by the court.
(para.160,164,322,323)
Legal Representation The new Ordinance should .empower the Childrens
Court to appoint a legal representative when it considers that the child’s need
for representation is manifest. Provision should also be made for the court to
appoint a ‘next friend’ to assist the child and the child’s representative.
(para.190, 191, 330, 331)

Reports to Assist the Court The law relating to social inquiry and psychiatric
reports should be clarified. In particular, the child, his parents and their legal
representatives should normally be entitled to a copy of any social inquiry,
psychiatric or like report tendered. The court should, however, be able to
make an order that a child appearing before it is not to receive a copy of a
report and that its contents must not be disclosed to him.

(para.169, 170, 328, 329)

An Open or Closed Court The Childrens Court should not be opened to the
public. Only those persons directly interested in the proceedings should be
permitted to be present.

(para.166)

Presence of the Media Representatives of the media should be entitled to be
present in the Childrens Court and to report the proceedings, provided no
details which could identify the child or his family are disclosed. However,
the court should have a general power to limit the number of persons present
if it considers that it is in the child’s interests or the interests of justice to do
SO.

(para.167)

Remands and Adjournments The remand powers of the Childrens Court with
regard to children the subject of criminal or care proceedings should be
clarified. When it is necessary to adjourn a case, an adjournment should,
other than in exceptional circumstances, be for no longer than 21 days.
(para.172, 327)

Appeal to Supreme Court The law relating to appeals from findings and orders
of the Childrens Court is confused. It should be clarified. It should be made
clear that the Supreme Court may hear appeals from findings and orders of
the Childrens Court and that appeals may be by way of re-hearing or by way
of order to review. Broad appeal rights should be available both in criminal
matters and in care proceedings.

‘ (para.182, 312)
Monitoring Court Orders The Youth Advocate, on behalf of the Childrens
Court, should gather information about the progress of children who are the
subject of a Childrens Court order. He should ascertain how orders are being
implemented and the extent to which they are being obeyed. He should be
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empowered to bring cases back before the court if its orders are not complied
with or if they have proved unsatisfactory or inappropriate.
(para.242—244,250,362—368)

Dealing with Young Offenders

35.

36.

37.

38.

39.

40.

e

Legislative Statement of Principles The new Child Welfare Ordinance and the
practice of the Childrens Court should embody the following principles to be
observed in dealing with young offenders found to have committed breaches
of the criminal law:

© although the court must have regard to the welfare of the young offender,
this objective must be pursued within the framework of orders whose
upper limits are determined by the seriousness of the offence of which the
child has been found guilty; ~

© an order depriving a child of his liberty should be employed only in respect
of an offence for which an adult would be liable to imprisonment;

@ wherever possible a child should be permitted to remain in his own home
and to maintain his relationship with his family and continue his education
and/or employment; and

@ intervention should be limited to the minimum necessary to achieve com-
munity protection.

(para.201)

Subject to the Childrens Court’s power to decline jurisdiction, and the child’s
right to elect trial by jury, the Childrens Court should exercise jurisdiction in
respect of all offences allegedly committed by children, other than offences
punishable by life imprisonment. The Childrens Court should exercise juris-
diction in respect of traffic offences allegedly committed by children.
(para.174,179)

Right to Elect Trial by Jury The new Child Welfare Ordinance should explicitly
confer on the child a right to elect trial by jury in the Supreme Court in those

circumstances where an adult may exercise that right.
(para.180)

Committal to Supreme Court When dealing with an indictable offence in re-
spect of which the Childrens Court may exercise jurisdiction, it should be
open to the Childrens Court to decline jurisdiction and to commit the child to

the Supreme Court for trial or sentence.
(para.179)

If a matter is committed to the Supreme Court and a finding of guilt made, it
should be open to the presiding Judge to employ any of the special Childrens
Court measures rather than imposing an adult penalty.

(para.181)

Children Jointly Charged with Adults When a child is jointly charged with an
adult, the proceedings should normally be heard separately, and the child
should be dealt with in the Childrens Court. However, provision should be
made for joint committal proceedings to be heard in the Court of Petty
Sessions. This would avoid the duplication of lengthy committal proceedings.

(para.176)
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42,

43,

44,

45.
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Closing the Supreme Court When matters involving children would otherwise
be heard in open court (for example, when a child and an adult are the
subject of joint committal proceedings or when a child is tried before, or
appeals to, the Supreme Court) the court should be empowered to close the
court and to forbid the publication of details likely to identify the child.

(para.168, 176)

Measures Abolished All forms of release on recognizance should be abolished.
Apart from a new and very limited form of conditional discharge and an
adjournment (the duration of which should be brief) all forms of disposition
which keep open the possibility of recalling a child to court for sentence for
the original offence should be abolished. This recommendation applies both
to orders which take the form of a deferred sentence and to those which
represent a conditional discharge. General committals should also be abol-
ished and it should no longer be possible for the Childrens Court to commit a
young offender as a ward. Nor should it be possible for the Childrens Court
to imprison a child.

(para.203, 214, 241)
Measures Available The following measures should be available in respect of
young offenders:
dismissal;
reprimand;
conditional discharge;
monetary penalties (i.e. restitution or a fine);
probation;
attendance centre order;
residential order placing a child in an open home or hostel;
c_ustodial order placing the child in an A.C.T. institution for a maximum of
six months; committal to a N.S.W. institution for a specific period not
exceeding two years; and

@ othef penalties available to the court in its capacity as a Court of Petty
Sessions.

¢ 06 0QOe o

(para.202)
Orders without Recording Conviction Provision should be made for orders not
involving a deprivation of liberty to be made without the entry of a convic-
tion against the child.
(para.240)
Monetary Penalties: Fine and Restitution The amount of any fine or restitution
order should be directly related to the child’s ability to pay.
(para.206, 207)
Failure to Pay Where a child has failed to pay a fine or monetary restitution

ordered by the court, he should be brought before the court to explain his
default. A measure depriving the child of his liberty should be imposed only
after it has been established that the default was wilful and without reason-
able excuse. The court should not, however, be limited to the imposition of a

custodial penalty when a wilful default has been established. As an alterna-
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.. ce centre order.
tive it should be open to the court to make an attendan (para.208)

i d by way of restitution is not
_ Where the failure to pay a fine or a sum ordere .
Y wilful and without reasonable excuse, it should be open to the court to order:

® that the fine be reduced orlremi_tted;
@ that the child be given further time to pay. .
e :hat the sum be ;aid in instalments, where the order directed a lump sum
ayment; or .
e th imposition, in lieu of the fine, of any other measure open to théa Cl(lill-
drens Court in respect of the original offence (other than an order de

priving the child of his liberty). (para.208)

. . . . ischarge

::onal Discharge Provision should be made for the condgtlonal disc

- g‘o;uit}t]lgg who has geen found guilty of an offence. '}‘Ehe maximum pe(rilgdt go;
such a discharge should be six months. The conditions incorporate mlt'e
conditional discharge should be clear and §pecxﬁc. .No furthlc_ar pe.riitl tlh:
should be imposed in respect of the offence if the child complies Wi

conditions. (para.215, 244, 247-248)

49. Probation The probation order should be retained and furtherlcclieveltog)eclin a;sd 2
distinctive measure for dealing with young offenders. It shou g nxcc)i e mace
unless the nature and circumstances.of the offence and the o ;:ln er Sd back-
ground indicate the need for continuing cont.rol and support. T eT(;lon itions
attached to a probation order should be specific and enforceable. ;3 :'rcum-
maximum for a probation order should be one year. In exceptionatl €l

. of probation.
stances it should be open to the court to order a two year temzpar g e e220)

] ’ be established in the
sssendance Centre Order An attendance centre should lishe
- ZtCe’.lezZ;d an attendance centre order should be 1{1tro§iuced. This wxll'oﬁ"er a
fr;:lmework for the development of new and imagmat}}'e %rog;ar?ns 1::('1)1pill;:way
between probation and complete removal of a child offender fro (para.é24)
i [ iti ‘ i d undertake some form of
 Community Service Where it is felt that a child should unde
> c:r':munig service, this objective should be pursued within the framework of
an attendance centre order. (para 206, 224)
i i i t be removed from
2. idential Orders When the court decides that a E:hllfi must b
> l}'fgiefnbilt need not be committed to a N.S.W. institution, it should have a
choice between two orders: . -
@ an order placing the child in an approved home or in the care of a suitable
erson; or . )
® gn order that the child live where directed by the Director of Welfare.. .
i i i der should remain in
The court should specify the period for which the or:
for?:e. The maximum term should be two years. As under the present law,

e e ———
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the making of a residential order shouls in no circumstances involve the
transfer of the guardianship of the child to the Director of Welfare.

‘ (para.225)
53. Community Based Alternatives Within the framework of the residential order,

vigorous efforts should be made to develop small, open facilities as alterna-
tives to closed institutions.

(para.226—227)

54. At least until a review and rationalisation of existing services is undertaken,

open homes and hostels should continue to be operated by voluntary organ-

isations. The possibility that the Welfare Division might, at some future time,
operate one or more such facilities should be kept open.

(para.227)

55. Breach of Probation, Attendance Centre or Residential Orders Failure to obey a
probation, attendance centre or residential order should be a distinct offence
and the child should be dealt with for that failure and not for the original
offence. A new procedure should be created which explicitly focuses on the
breach of the terms of the court order. To be punishable the breach should be
wilful and without reasonable excuse. When a child who is subject to a

probation, attendance centre or residential order commits a further offence,
he should be dealt with for that offence.

(para.244—249)

56. Procedure on Breach When an alleged breach of a probation, aitendance
centre or residential order comes to notice, a police officer or a persornt who,
under the order, is responsible for the supervision or care of the child, should

be able to lay an information, although the primary responsibility should be
with the Youth Advocate.

(para.244—247)
57. Special Powers of Review On occasions, although no specific breach of a court
order has occurred, it will be desirable for the court to be given the opportu-
nity of considering whether an order should reman in force. Situations may
arise in which the continuance of the order seems inappropriate. Provision
should therefore be made for the Youth Advocate or any other person affec-
ted by the order to ask the court to consider the desirability of permitting a
probation, attendance centre, residential, custodial or committal order to
continue. A court hearing such an application should be empowered to vary
or revoke the order or to substitute another order of the kind available in
respect of the original offence.

(para.222, 250)

58. An A.C.T. Institution for Young Offenders It is in principle desirable to establish
an A.C.T. institution for young persons convicted of serious offences war-
ranting institutional punishments. With a view to establishing such an institu-
tion, the Welfare Division, in conjunction with the Childrens Services Coun-
cil, should develcp proposals relating to the design of an institution and to
the programs which it should offer. An institution should be constructed in

Hl
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the A.C.T. only if it is clearly established that it would be able to offer 63. Control 1
. . . . . . of Ad, :

programs at least as varied and as stimulating as those already available in ! to fashim{ : t;g’:g;’;i’:ﬁeggg f%i‘z/v?. O}f flhdjqur-nmqnt should not be employed

N.S.W: facilities. A new institution _mlght,, with advantage, b; ]?Ullt on tl}e ' though courts must retain a generallc oweerlte gisilqtlon makes no prowsipn. Al-

same site as the existing Quamby Children’s shelter. However, if it were built . Court should be obliged to make a d?spositig : Ilouén a Ifiit.tef, the Childrens
, &l order within six months of a
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on this site it is important to recognise that the two institutions should be
designed and run as separate facilities.
(para.234, 235)

59. Custodial Order If an institution is established in the A.C.T., children should
be detained there pursuant to a new form of order (a ‘custodial order’). The
maximum term for such an order should be six months. Provision should be :
made for the administrative grant of remission of up to one third of the 1
sentence. Provision should also be made for day release to allow an offender
to go out to work or to participate in an attendance centre or other day-time 65. A New Procedure A new form of procedure, to be know _

should replace the present practice of cha,rging childr:na:scigiggt)ggegszgj_

. ara.203
Children in Need of Care e

64. A Clear Distinction A clear distinction should be made between procedures

for dealing with {i . .
\ need of cagre,l young offenders and procedures for dealing with children in

e it gt e o i S

program.
(para.237) ! controllable. Coercive mea. s
] ! . sures should b ;

60. Commirttal to a N.S.W. Institution If the Childrens Court concludes that a ation, by the court, that a child is in needeoefnégi:yed only following a declar-
child’s offence merits a custodial sentence of more than six months, or if the ’ (para.292—294
thld.ls unsuited to detention in the A.C.T. institution, the court should be 66. Care Proceedings Special attention should be aid to defini para. £m2s )
permitted to commit thq child to an institution run by the N.S.W. Department . grounds for coercive intervention in the lives gf ch'](c)i efining the legislative
of Youth and Community Services. Certain aspects of the committal process mitted an offence. These grounds for care roceed'l reﬁ who have not com-
should be changed, after due consultation and negotiation with N.S.W. precise, so that intervention will be minixﬁised a lggs ¥ ﬁo uld be narrow and
authoré‘tlﬁs.‘;‘he general directions of change envisaged by the Commission tions in which it is necessary to protect the child agairfs?li enaicli tcc; tﬁhosg t.f,ltua.
are as follows: of harm. Further. in order t . 1y dehned forms

. . . : ) o) ,

e all comr;nttals should be for a specific period fixed by the court; court proceedings, the law shoufgicetqﬁirzatli:;etr btgf(ﬁ_ree;n a}?‘llr;‘ofj:l nnecessary
@ a committal order should not involve the removal of guardianship from the in need of care, the court must be satisfied that’the child ?allls \;'sith\’ddared tt(‘) t}l:e
child’s parents; and { definitions of a child in need of G eI ONE OF the
e more formal procedures should be created to permit a child released from : can be met only by way of a cgurcta:)id‘g;d that the child's situation is such as
a N.S.W. institution to receive supervision and support when he returns to b ) (para.293—294)

the A.C.T. j p . . 93—
(para.238) f 67. ?Pe_cflﬁf' Definition of Need of Care A specific definition of the circumstarces
)i Justilying a declaration that a child is in need of care should replace ex-

61. Combined Orders The Childrens Court should be empowered where appropri- pressions such as ‘living | it indic: :
ate to make a probation order in combination with a residential, custodial or ; person is lapsing or ;?knjyutloclzx;g‘l’ni?’?g ;hl?;elg?l"c{;ie‘;? 2;211:’ Cgilixor yo‘limg
gllor;il danger’, Upgigr the present Ordinance situations of this kind cF;cr)lsgorfg
he basis for the initiation of neglect proceedings. The new legislative defini-
tions should focus attention on the discernable impact on the child and so
indicate t_hgt the purpose of intervention is to protect the child from harm
The definition of a child in need of care should cover such cases as: .
® non accidental physical injury;
® secxual abuse; ’
® impairment of health;
psychglogical and emotional damage:
behaviour harmful to the child; ,
abandonment or lack of support;
Incompatibility between child and parents; and
persistent truancy harmful to a child.,

£
(para.293—304)

committal order.
, (para.225, 237-238)
62. Imprisonment of Children Imprisonment should continue to be available as a
penalty for very serious offences by those under 18. However, it is the Su-
preme Court, and not the Childrens Court, which should exercise the power
to imprison in such cases. The Childrens Court should not be empowered to
order the imprisonment of a child. When a custcdial sentence is required, the
Childrens Court should employ an order which results in a child’s detention
in an institution specifically adapted to the incarceration of the young. If a
child’s offence is so serious that a measure of this kind is inappropriate, the
Childrens Court should employ its power to commit the child to the Supreme

Court for trial or sentence,
(para.203, 239)
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68.

69.

70.

71.

72.

iati ing: imar ibili initiation of
Initiating Care Proceedings The primary responsibility for the ini ’
care proé::eedings should be with the Youth Advocate. The Youth Advocate’s

role in these proceedings is designed to ensure that:

@ they are normally initiated only by a person who is fully aware of the ob:
jections to unnecessary and premature court action and who appreciates
the limitations of the court process; and

i tives have been first explored.
® all informal alternatives (para313-314)

Any person may notify the Youth Advocate of a case involving a child in
respect of whom care proceedings might be appropriate. (para313)

fuses to make an

Access to Court by Other Persons If the ‘{out.h Advocate re .

application for a declaration that a child is in need of care it should be

possible for a person dissatisfied with his decision to approach the court to
ht before the court.

seek leave to have the matter broug (para317)

i : ideration is given to the
As a further means of ensuring that careful consideration is givén
initiation of care proceedings, the Youth Advocate should be reqmrgd to
consult with the Standing Committee of the Childrens Services Council be-

fore the proceedings are commenced. (para.282)

Alternative Services and Procedures 1f a policy of relying as much as possxl.ale

on alternatives to court proceedings is to be purs.ued, adequate preventive

services and informal procedures should be available. The following are

required: ' .

e Welfare services. There is a need for varied for'ms o_f regldentxal accommo-
dation for children in trouble and for a more imaginative app.ro.ach to the
provision of counselling services and information about existing health

and welfare agencies. (para 288-290)

® Statutory obligation. A statutory o_bligatiqn should be placed on the Direc-
tor of Welfare to provide preventive services.
(para.28g)
® ild Care Agreements. Administrative admission to war@shlp shpuld e
ggi‘ijshed. Leg;islative provision should be made for written child lgal;e
agreements. Under a child care agreement, a parent or guardian _shou c;
able voluntarily to surrender the custody of a chllq to the I?lrector o
Welfare and the Director should be authorised to provide ﬁnaqslal supEI?hrt
to allow the child to be placed with foster parents or in a home. The
agreement between the Director of Welfare and the parents should be
terminable by either party. No agreement should normally be entered into

i ' i ho has attained the age of 15.
without the consent of a child w b r0.285-286)
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® Child Care Conferences. Even when care proceedings have been initiated,
there may be occasions when the court, feeling that it should still be pos-
sible to find a solution without a court order, would prefer not to make a
declaration that a child is in need of care. In such cases the court should
order a child care conference. This conference should be chaired by the
Youth Advocate and attended by the child (if he is old enough), his parents
or guardians, and such of those persons working with the family as the
court orders. The object of the conference would be to attempt to reach an
agreement as to the care and assistance which should be provided for the

benefit of the child.
(para.291)

Cases Requiring Immediate Action The proposals for care proceedings relate to
the initiation of proceedings in court, Special provision should be made to
enable emergency action to be taken to protect a child from harm. A police
offictr should have the power to take a child in need of care into custody and
to place him temporarily in a hospital or a home. A member of the proposed
Welfare Division should have similar powers, as should authorised hospital
personnel. The power to place a child in custody in such a situation must be
strictly defined by legislation. Both the pre-conditions for taking a child into
custody and the duration of custody should be carefully prescribed.
(para.305)
Procedure in Emergency Cases Having placed a child believed to be in need of
care in custody, a police officer or authorised person should be required to
notify the Youth Advocate as soon as possible and in every case within 48
hours. This will normally be done by telephone. The Youth Advocate should
be empowered to direct the child’s immediate release. If he considers that the
child should remain in custody, an application for an interim order to this
effect should be made to the court as soon as possible and in any case within
48 hours of the commencement of the child’s detention. The court should be
empowered to release the child or to make an interim holding order, author-
ising his continued detention in custody for up to 72 hours. Before the expir-
ation of the 72 hours, the Youth Advocate should be empowered to approach
the court for an extension of the holding order. In no case should this be
longer than seven days. During this period the Youth Advocate should make
preliminary inquiries to determine whether to file an application for a declar-
ation that the child is in need of care. If he does not do so the child should be
released to his parents or guardians.
(para.305, 401)

Importance of Informality In care proceedings the court should place special
emphasis on informality, on making the proceedings comprehensible to the
child and his parents, and on giving the child an opportunity to participate
and to express his views. It should be left to the court’s discretion to decide
whether a child is too young to be consuited and what weight should be
attached to the views of a young child. Children’s participation could also be
encouraged by making it possible to exclude the parents or gunardians from
the hearing, where this is considered appropriate by the court.
(para.322—-323)
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76.

77.

78.

79.

80.

81.

32.

83.
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Standard of Proof As care proceedings are to be civil in nature, the standard of

proof adopted should be proof on the balance of probabilities.
(para.324)

Modification of Rules‘of Evidence When hearing an application for a declar-
ation that a child is in need of care, the Childrens Court:

@ should not be bound by the rules of evidence; )

@ should be entitled to inform itself on any matter relating to the preceedings
in such manner as it thinks fit;

© should not be bound to act in a formal manner; and

© should be entitled to act upon any statement or document whether or not
that statement or document would be admissible in evidence.

However, the proposed provision should not derogate from the parties’ right
to be informed of the evidence placed before the court and to test or contra-
dict it.
(para.325)
Admission Not to Be Made The new Ordinance should make it clear that it is
not open to the child or his parents to admii that the child is in need of care.
(para,326)

Interim Orders When adjourning care proceedings the court should be em
powered to order that the child: ‘

© continue to live at home;
© be placed in the care of a suitable person;
@ be placed in an approved home;
O be placed in a shelter; or
® be placed in a hospital.

: (para.327)
Lapsing of Proceedings If no order is made within six months of the filing of an
application that a child is in need of care, the proceedings should lapse.

(para.327)

New Offences In addition to retaining the existing offence of neglecting or ill-
treating a child, the new Ordinance should create 2 new offence of leaving a

child unattended in a dangerous situation.
(para.306)

Children in Custody A special effort should be made to establish altqrnative
forms of remand accommodation to avoid the need to place children in need

of care in the Quamby Children’s Shelter.
(para.173)

Legislative Guidelines The new Ordinance should embody guidelines designed
to assist the court when making an order with respect to 2 child declared to be
in need of care. In every case in which intervention is required, the court
should employ the least intrusive measure necessary to protect the child or to
promote his welfare. The separation of parent and child or the removal of

guardianship from the parents should be a last resort.
(para.333)

g
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85.

86.

87.

88.

89.
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Proposed Measures in Care Cases Once a child has been deciared to be in need
of care, the following measures should be available to the Childrens Court:
& supervision order:
¢ residential order;
® order making the child a ward of the Director of Welfare; and
® order committing the child to an institution run by the N.S.W. Department
of Youth and Community Services.
(para.334)

Supervision Order A supervision order would permit the child to remain in his
parents’ custody. The conditions of the order should be clear and precise. The
court should be empowered to place the child under the supervision of the
Director of Welfare or under the supervision of any other suitable person.
Where appropriate the order shouid apply to the child’s parents as well as to
the child, and the law should make it clear that, when a child has been
declared to be in need of care, the Childrens Court has the authority to
impose obligations on the parents.

(para.335)

Residential Order There should be a wide range of choices for the placement,
under a residential nrder, of children declared to be in need of care. The
facilities provided by the A.C.T. private agencies should continue to be
utilised. In special cases, as at present, placements should be made in homes
run by voluntary organisations in N.S.W. Particular emphasis should be
placed on the use of foster homes.
‘ (para.337)
When a child has been the subject of a residential order, every effort should
be made to see that he and his family receive assistance and support when he
returns home. ,
(para.338)
When placing a child under a residential order it should be open to the court
also to make a supervision order. In each case separate decisions should be
made about the need for a residential placement and the need for any ad-
ditional support such as can be provided by way of a supervision order.
(para.336, 338)
Wardship When it is necessary to deprive a parent of the guardianship of a
child, the child should be made a ward of the Director of Welfare.
(para.339)
Comumittal te N.S.W. Institutions Although the power to commit a child found
to be in need of care to a N.S.W. institution should continue to be available to
the Childrens Court, the use of this powsr should be exercised only in special
circumstances. A policy of relying on open homes and hostels for the accom-
modation of children found to be in need of care should be vigorously
pursued in the A.C.T. The Childrens Services Council should be expressly_
required to examine the committal of non-offenders to N.S.W. facilities and
to explore the possibility of developing further homes and hostels in the
A.C.T. to meet their needs.
(para.343)
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91. Monitoring Orders When a supervision order has been made, or a child placed

in 2 home or institution pursuant to a residential or committal order, or when
a child is made a ward of the Director of Welfare, the Youth Advocate
should, on the court’s behalf, monitor the child’s progress.

(para.363)

. Annual Review Any order made following a declaration that a child is in need
of care should be automatically reviewed by the Childrens Court at intervals
of o more than 12 months. Two months before the court’s annual review is
to be undertaken, the Youth Advocate should prepare a report on the person-
al circumstances and progress of the child. At that time the Youti: Advocate
should give written notice of the review to the child, to the Director of
Welfare, to the child’s natural parents or previous guardian (whichever is
appropriate), and to the foster parents, home or other person or agency

having the supervision or care of the child at the time.
(para.362, 363)

. Application for Revocation or Variation Persons directly affected by an order
made in care proceedings and any other person should at any time be permit-
ted to apply to the Childrens Court for the variation or revocation of a

supervision, residential, wardship or committal order.
(para.364—366)

Wardship of Children
94. Need for Court Order Administrative admission to wardship should be abol-

ished. Only a court should normally be empowered to deal with the transfer
of legal guardianship of a child.
(para.285)

. Parental Rights A parent should not be deprived of guardianship rights unless
no other measure is appropriate to the needs of the child. Before making a
wardship order, the court should be satisfied that, in order to safeguard the
child’s welfare, it is necessary to invest the Director of Welfare with the wide-
ranging powers and duties which the measure entails.

. (para.340)
Clarification of Law The law should be clarified to indicate the powers and
duties assumed by the Director of Welfare when a child is made a ward of the
Director. This task should be undertaken in the context of a broad study of
family law. In the meantime, the new Ordinance should contain a general
provision indicating that, in respect of a ward, the Director of Welfare may
exercise all the powers of the child’s parents. In addition, certain specific
matters should be dealt with in the Ordinance:

general responsibility for the custody and care of the ward;

power of placement;

responsibilities regarding a ward’s religious education; and

power to apply to the Childrens Court for an order regarding the
administration of a ward’s property.

(para.344, 349, 350, 354, 355)

| 97. The Director of Welfare’s guardianship need not automatically exclude the

parent or other guardian from all decision-makin i

1 : g powers. When making a
child a ward, lt'sh‘ould be open to the Childrens Court to order that any ogne
or more 9f the incidents of guardianship be exercisable only after consulting
the child’s parent or other guardian.

(para.355)

. Access to Wards The Childrens Court should have express power, in any care

proceedings in which the child is made a ward of the Director of Welfare, to
make such order as it considers proper regarding the right of access to the
child by any person, or by either parent of the child, having regard to:

® the welfare of the child;

® the wishes of the child;

& the conduct of the person or parent; and

® the wishes of the parent.

(para.357)

. Absconding Wards When a ward runs away and the child cannot be persuaded

to return voluntarily, provision should be made for the court to order that the
Ch.lld be apprehended for the purpose of returning him to the custody of the
Director of Welfare.

(para.360)

. Termination of Wardship Wardship should terminate automatically when the

child attains the age of 18 or if he marries prior to attaining that age.
(para.341)

. Extended Financial Assistance The Director of Welfare should be authorised to

provide financial assistance for ex-wards.
(para.361)

. Interstate Movement of Wards The new Ordinance should permit the Director

of Welfare to assume responsibiiity for the care of children who have been
made wards in other States and who then move to the A.C.T.

(para.359)

. Wardship Powers of the Supreme Court The new Ordinance should displace the

A.C.T. Supreme Court’s inherent wardship jurisdiction.
(para.356)

Children in Residential Care
104. Medical Procedures The Director of Welfare should be empowered to consent

to su{gicql and dental treatment, routine medical examinations, and internal
examinations performed on the following categories of children:
® children held in a shelter or remand centre followi i
- held 1 wing committal t
N.S.W. institution; ¢ ° ¢
o ch§1dren who have been made wards; and
® chlldrqn who have been placed in an A.C.T. institution pursuant to a
custodial order.
Consent §hc2uld only be given to a surgical or other operation in the interests
of th.e child’s .h'ealth. Internal examinations should only be performed by a
medical practitioner and for a good cause.

(para.351—353)

[T
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105. Disputes When making a residential order the Childrens Court should be
empowered to give directions indicating who may exercise various
responsibilities relating to the child. Similarly, persons affected by t_he orQer
should later be able to apply for such directions if unforeseen difficulties

anise. (para.368)

Child Abuse . t -
. ulsory Notification Child abuse is more common that most people be-
100 g\?eq.)lt is’:ivmperftive that the children inv_ol.v_ed.should not be condemned to
neglect and indifference. New legislative initiatives are needed to deal more
effectively with this special class of children in need of care. As a means-tg
ensure the provision of care¢ and protection to children the subject 01:" chil .
abuse, legislative provision should be made for compulsory reportmg o
suspected cases of child abuse in the A.C.T. The following classes of persons
should be under a duty to notify a case of child abuse:

6 medical practitioners;

o dentists;

® nurses;

© police officers; . ) .

© teachers and persons employed to counsel chlldreq ina sch.ool, |

o persons employed in the Department of the Caplta! Territory or by the
Capital Territory Health Commission whose duties include matters rela-
ting to children’s welfare; and

he time being in charge of licensed child-minding centres.
6 persons for the time g g e 396)

. Definition for Reporting Parposes An obligation to report should not jbe
ad imgosed inf respegt of fases of potential abuse. The obhga.tlon should arise
only with regard to cases of abuse which have already occurred. .Persons in

the prescribed categories should be obliged to report cases of ch}ldren who
have been physically injured (otherwise than by accident) or children who

d.
have been sexually abuse (para.393)

108. Voluntary Notification In addition to compulsory notification by gerta_in de-
fined professionals, provision should be made for voluntary notification of

d child abuse.
cases of suspected chi (para395)
i i i i i imi ivil liability or
109. Protections for Notifiers Legal immunity against criminal or civi
for breach of professional ethics should be extended to every person who
makes a notification in good faith, whether the notification be made pursuant
ulsory notification provision.
to the voluntary or comp y (bara.395)

110. Recipient of Notifications There should be one recipient of notiﬁcqtigns of
child abuse cases. At present there is confusion about the proper recipient of

S S—
i

/,
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=
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notifications. The Youth Advocate should be identified as the official to
whom notifications should be made.

(para.397)

- Records The office of the Youth Advocate should assume responsibility for

the collection and secure control of confidential records relating to child
abuse in the A.C.T. and should compile statistics of child abuse.
(para.399)

. Holding Order Members of the police and authorised welfare and health

persennel should be empowered to detain an abused child in hospital for a
limited period where they believe urgent action is required to protect the
child. When this power has been exercised a report should at once be made to
the Youth Advocate and within a short interval to the Childrens Court.
(para.305, 401)

- Support Services Special emphasis should be placed on services designed to

prevent child abuse. The following objectives should be pursued:

® Research. A national body should be established to develop and co-ordi-
nate programs dealing with child abuse.

® Publicity. The range of available services should be publicised.

® Prevention. New services, aimed at prevention of the circumstances which
give rise to child abuse, should be developed.

® Administration. There should be a rationalisation of the overlapping roles
of the Welfare Branch and the Capital Territory Health Commission.

® Self heip. Self help groups designed to assist parents should be encouraged.

(para.408)

- Police Procedures Because of the risk that criminal proceedings may aggravate

the relationship between parent and child, the police should prosecute a
parent suspected of abusing his child only after careful deliberation. Proce-
dures should be devised for:

® Police consultation with the Standing Committee before a decision to
prosecute a parent is made.

- @ Withdrawal of a prosecution against a parent when this is desirable. The

laying of a charge should not constitute an irrevocable step which cannot
be retracted when it emerges that a prosecution will cause disproportionate
harm to the child and the relationship between the parties. Even after a
charge has been laid and the matter taken to court, the police should
consider the desirability of proceeding with the prosecution.

(para.403)

- Corporal Punishment in Schools and Institutions Section 124 of the present

Ordinance which sanctions the use of corporal punishment, should not be re-
enacted. The right to inflict corporal punishment will then exist, if at all, in
the limited cases covered by the common law. The desirability of retaining
the common law rules should be the subject of inquiry by the proposed
Childrens Services Council.

(para.407)
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Children in Employment

116.

117.

118.

119.

120.

121.

122.

Appropriate Balance The child labour legislation in the A.C.T. should provide
a framswork which reflects an appropriate balance between the need to
secure the protection of children from exploitation, and the desirability 9f
preserving the right of children in appropriate circumstances to engage in

employment.
P (para.454)

Principles Intervention should be limited to that necessary to prevent specif'.
harm. A child should be prohibited from engaging in employment only wher.
the employment is, or is likely to be, prejudicial to:

® the health or safety of the child;
e his personal or social development; or

e his education or training. ( 45
para.

Minimum Age There is a need for a comprehensive and general prescription
of the minimum age for admission to employment in the A.C.T. The age of 15
should be the general minimum age as it coincides with the school leaving
age.

A (para.461)
Employment under the Minimum Age The types of employment which shquld
be allowed below the age of 15 are those that fall within the categories of light

work or of employment in the family business.
(para.461)

School Employment In addition, the minimum age of 15 years should not
apply to employment in or in connection with a school, provided that the
employment complies with conditions prescribed by a law of the A.C.T., an
industrial award or an agreement regulating the relevant industry.
(para.461)

‘Light Work’ Defined This is work that, prima facie, should not harm the child
concerned. The types of employment which constitute light work should be
made clear in the new Ordinance. It should include only the following:

® selling, delivering or distributing newspapers or advertising matter;
employment in the entertainment industry;

baby-sitting;

going on errands;

casual work in or around a private home;

golf-caddying;

clerical work;

gardening; or

any other prescribed work.

(para.467)
Basis of Regulation Light work should be specifically regulated on the follow-
ing basis:
® No minimum age. There should be no minimum age for admission to

S
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employment in light work.
® Minimum intervention Existing procedures should be abolished and
replaced by a system of notification embodying the following features:

® It should be the duty of the child’s employer to notify the Director of
Welfare of the proposed employment.

® The system should apply only in respect of children who are less than 15
years of age.

@ The duty to notify should be limited to cases of employment where it is
proposed to employ a child for more than 10 hours in any one week.
Employment of a child for a lesser period does not raise expectations of
harm to the child and should not be the subject of needless but expensive
administrative procedures.

¢ Upon being notified, the Director should be empowered to prohibit or
restrict the proposed employment.

® Where the Director of Welfare does not prohibit the proposed employ-
ment, he should record the child’s name, relevant details of the employ-
ment and any conditions imposed by him with respect to the employ-
ment. The Director should also be required to notify the Secretary of the
Department of Education of the relevant details.

® It should be an offence for an employer to fail to notify the Director of
Welfare in a proper case, or to employ a child in breach of any prohib-
ition or conditions imposed by the Director.

(para.468)

Employment in the Family Business It should be possible for a child under 15 to
be employed in a business owned by a parent of the child concerned. Em-
ployment of a child in a family business should be defined as ‘employment in
a business, trade, occupation or calling carried on by a parent of the child or

- by a company of which a parent of the child is a director’.

124,

125.

126.

(para.469)

Hazardous Occupations Existing restrictions upon the employment of children
in hazardous occupations ought not to be removed without rigorous inquiry
and serious deliberation. Laws restricting the employment of children in
occupations which are hazardous or dangerous to them should be simple,
precise and regularly reviewed to avoid the risk that employers will adopt a
general policy of not employing young people for fear of violating the law
unintentionally.

(para.473)

Comprehensive Legislation The occupational health and safety of children in
the A.C.T. should be provided for by comprehensive legislation.

(para.475)
Special Protections There should be provision for certain special protections
of children employed in industry, constructica or building work, in connec-
tion with certain machinery, or on premises where such work is carried on.
The new Child Welfare Ordinance should impose upon every employer a
duty to:
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# do al! such things as are reasonably necessary to ensure the health and

safety of a child employed by him; and

& without limiting the effect of this requirement, comply with the provisions

of any relevant law or of any relevant industrial award, order, determina-
tion or agreement.

A child who is so employed should also be under a duty not to render less
effective anything done by his employer for the purpose of ensuring the
child’s health and safety.

(para.476)

127. Regulations The Minister for the Capital Territory should be empowered to

make regulations for the purpose of securing the health, safety and welfare of
child employees in work places.

(para.477)

128. Dangerous Employment An employer of a child under the age of 15 years

should not, without the consent of the Director of Welfare, employ the child
where the employment involves the child engaging in activity dangerous to
the child. The Director should be empowered to refuse his consent, or to give
his consent subject to certain conditions, if he has reasonable cause to believe
that the employment is likely to be prejudicial to the health or safety of the

child.

(para.481)

129. General Protective Powers In addition to the specific provisions outlined, there

is a need for the Director of Welfare to exercise general supervisory powers in
relation to the employment of children. He should be empowered to prohibit
the employment of any child or to impose conditions on the employment. He
should be able to exercise these powers only if he has reasonable cause to
believe that the employment is or is likely to be prejudicial to the health,
safety or personal or social development of the child or the ability of the child
to benefit from his education or training.

(para.482)

130. Review. Jurisdiction should be conferred upon the Administrative Appeals

Tribunal to review the decisions of the Director of Welfare in relation to the
employment of children.

(para.483)

Child Care

131,

132.

Licensing of Child Care. A system of licensing should be retained as a method
of regulating child care in the A.C.T. The system should be administered by
the Welfare Division. The licensing authority should be the Director of Wel-

fare.
(para.422, 443)

Recommended Definition. The new Ordinance’s definition of the child care
services which are required to be licensed should embody the following
elements: '

@ the care is provided on a business or community service basis;
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® the care is provided for more than four children under the age of six or
more than eight children under the age of 12;

© in caIcu!at}ng the numbers of children for whom care may be provided
without a licence, regard should be had to the minder’s own children under
the age of 12;

® foster care, resid?ntial care, care provided in premises run by the Depart-
ment of t'he Capital Territory, and care provided in schools, pre-schools
and hospl_tals should not be included; and

® care prov‘lded In an emergency or in unexpected circumstances should not
be taken.mto account until the child has remained on the premises for 10
consecntive days.

(para.435)

E.yemptions Sfrom Licensing A general provision should exist empowering the
Director of Welfare to exempt particular child care facilities from the
proposed hcepsmg requirements. It should be possible to exempt from the
licensing requirements:

© a particular child care facility; or

© a class of child ~are facilities.

When an mdmd.ual fa}c_ility or a specified class of facilities is exempted, this
should pe done in writing under the hand of the Director of Welfare. The
exemption shouid be notified in the Gazette.

(para.436)

Family Day Care Schemes Family day care schemes should not at this stage be
brought within a system of licensing or certification. However, the need for
some fo'rm of legislative regulation should be re-assessed from time to time,
The Childrens Services Counci} should regularly review the operation of
familly.day care schemes with a view to determining the desirability of in-
troducing iicensing or certification requirements.

(para.439, 442)

OEJQ.Licence When a child care licence is granted, it should be granted to a
particular person, but a condition of the licence should be that the licensee
provides child care at a specified address.

(para.445)

Spec{a{ Conditions The Director of Welfare should be empowered to impose
conditions adapted to every type of licensed child care facility. Conditions
should be specific so that the licensee’s obligations are precisely defined. The
types of matter to which the Director should give consideration when
formulating the conditions of a licence include:

® the number and qualifications of staff;
® the facilities available and the condition of the premises;
® health and safety requirements:
® equipment; and
® management and type of program.
(para.446)
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137. Director’s Powers The Director of Welfare or the person nominated by him
should have the power to enter premises to check their suitability before a
licence is granted. He should also have the power to enter licensed premises
to check that the conditions of the licence are being observed. In addition:

© The Director should be given the power, in cases of emergency, to cancel a
licence quickly.

© Where the licensee is not complying with his obligations under the licence
the Director should be able to take relatively rapid steps to eancel or
suspend the licence. He should also have the power to impose new condi-
tions, if changed circumstances warrant this.

® The Director of Welfare or the person nominated by him should be em-
powered to apply to a magistrate for a warrant to enter premises on which
it is reasonably suspected that child care is being provided in contraven-
tion of the licensing provisions.

® The Director of Welfare should be empowered to remove children found
on unlicensed child care premises, or children found on premises in respect
of which the licence has been cancelled. He should also be permitted to
restore the children to their parent or guardian, or to a relative. If no
parent, guardian or relative can be located, the Youth Advocate should be
informed so that consideration can be given to the initiation of care pro-

ceedings.
(para.447, 450)

138. Provisional Licences To cater for newly formed centres and organisations
which will take time to develop, allowance should be made for the issue of
provisional licences. Such a licence would be granted for a limited period
(say six months) and could be issued on condition that, if certain require-
ments were not met within that period, the centre would not be allowed to

coiritinue to ¢.perate.
‘ (para.448)
139. Guidelines Rather than the making of regulations, reliance should continue to
be placed on guidelines to state the general standards to be met in licensed
premises. New guidelines for child care in the A.C.T. should be drawn up by
the Chiid Care Unit of the Welfare Division in consultation with providers
and users of child care services. The proposed Childrens Services Council
would provide an organisation within which this process could be
undertaken. It might prove appropriate for the Council to establish a sub-
committee to deal with the formulation of guidelines and other matters rel-

evant to child care in the A.C.T.
(para.449)

140. Review by the Administrative Appeals Tribunal The Director’s exercise of his
powers with regard to the licensing of child care should be subject to review.
Provision should be made for the Administrative Appeals Tribunal to review

a decision of the Director.
{para.451)
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Welfare Services N

141. Need fqr Further Review A public inquiry into A.C.T. welfare services should
be set up. The terms of reference of this inquiry should include:

® a comprehensive review of welfare services in the A.C.T. wi i
: C.'T. with a view to
ut ) . : .
?het:é .f"li).r;ward proposals for an integrated community welfare system in
® in particular, an examination of the roles of the Capi i
icular, pital Territory Health
Commission and the Welfarp Branch with a view to formulating p}xl'oposals
as to the structure and fungtlons of an integrated health—welfare authority
with responmbﬂx@y fgr policy-making, delivery of welfare and health ser-
vices and co-ordination of the work of other welfare agencies (both gov-
erniment and non-government) in the Territory; and
® a thorough review of the operation of the Weifare Branch.
(para.510)
142. Membership of the Childrens Services Council Th i
e Co ;
of the following ex officio members: uneil should be made up
® the Childrens Magistrate;
the Youth Advocate;
the Director of Welfare:
a representative of the Capital Territory Health Commission;
a representative of the Australian Federal Police; ’
a court counsellor attached to the Family Court of Australia in th ;
a representative of the A.C.T. Schools Authority; nieACT:
a representative of the Office of Child Care of th
ment of Social Security; and ¢ Commonwealth Depart-
® a member of the House of Assembly.

In addition, the Minister for the Capi i
) . A pital Territory should be empowered to ap-
Fhomt representatives of voluntary organisations, including thosegesponsible fgr
thgszazvehzf men{:glly 1ll‘ (eimd h;mdxcapped children and children of rnigrants, and
provide residential and child ¢ iliti :
coumselling aine are facilities and general welfare and

® 00002

(para.518)

143. Functi j ¢ i i
I ;zlflgnitgc]o{: dté::e Council The functions of the Childrens Services Council

® the review of existing services and the | i i
revie e ide

Goficaries: ntification of overlaps and

® the making of recommendations for the j ‘
com mmprovement of current i

and for the provision of new services; practices
° t}}]le better co-ordination of existing services;
© the investigation of matters referred to it b i

ves : ¥y a member of the C

the Mmlster'for the Capital Territory; ouncil orby
® the formplat’lon of welfare policies and objectives;
® the monitoring of current welfare policies and programs and the com-

missioning of research into the causes, extent and tre
lems i the A , reatment of youth prob-
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144,

145.

146.

TS e e e

& cxamination of the funding of voluntary organisations;
e the initiation and organisation of meetings or seminars, and the issuing of
information or discussion papers.
: (para.517)

Annual Report and Statistics The Childrens Services Council should assume
responsibility for the preparation of an annual report on the child welfare
system in the A.C.T. This report should include comprehensive statistics on
police, court, welfare and health matters relevant to children.

(para.16, 517)

Funding The Depariment of the Capital Territory should, in consultation
with the relevant voluntary agencies, formulate proposals relating to the
funding of welfare services in the A.C.T. The aim should be a flexible system
which will permit the Welfare Division to enter into a variety of arrange-
ments with voluntary agencies. The Childrens Services Council should give
specific consideration to the subject of funding welfare services in the A.C.T.

(para.515)

Parental Contributions Provisions should be formulated to allow the Chil-
drens Court to order that a person responsible for a child should contribute
to his upkeep while he is a residential placement.

(para.515)
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1. Preparing the
Report

The Report and its Background

1. The Reference This report arises out of a reference given to the Commission by the Attorney-
General on 18 February 1979. Under the terms of reference the Commission was to inquire into
child welfare law and practice in the Austraiian Capital Territory (A.C.T.). The Commission was
asked to consider the rights and obligations of children, of parents and other persons with responsi-
bility for children, and of the comimunity. In particular, the Commission was asked to examine:

® the treatment of children in the criminal justice system;

® the position of children at risk of neglect or abuse by their parents or caretakers;

@ the roles of welfare, education and health authorities, police, courts and corrective services in

relation to children; and
@ the regulation of the employment of children.

The reference also draws attention to the need to review the Chiid Welfare Ordinance 1957 (A.C.T.)
and other laws of the Territory relating to the welfare of children, to the need to keep in mind the
importance of viewing child welfare in the context of general community welfare, and to the
Commission’s obligation to consider proposals for uniformity between laws of the A.C.T. and the
laws of other States (in particular, in this context, New South Wales (N.S,W.)).! It must be empha-
sised that the Commission has not undertaken a national inquiry into child weifare law and practice.
This report deals only with the A.C.T., although, as will appear, many of the issues which must be
addressed in the Territory are the same as those being considered elsewhere in Australia and
overseas. The Commission was originally required to report by 31 October 1979, This deadline was
subsequently extended, but it did not prove possible to meet the extended deadline. The issues raised
by the reference were numerous and complex, and the Commission engaged in extensive consulta-
tion with relevant members of the local community. Difficulties were also caused by reductions in
the Commission’s resources during the inquiry and the expiry, on 30 June 1980, of Dr Seymour’s
appointment some time before the report was completed. Dr Seymour continued his association
with the Commission to bring this report to a conclusion.

2. Interest and Activity in Child Welfare Reform The area of child welfare is one which has attracted
a substantial amount of attention, both in Australia and overseas. In all of Australia’s States and
Territories child welfare laws are, or recently have been, under review, and a umber of reports have
been produced analysing theories and practices and presenting proposals for reform. In Australia
the following are the more important of the recent reports:

New South Wales:

Department of Youth and Community Services, Child Welfare Legislation Review,
Report of the Community Services Project Team, 19742
Recommendations of the Protection of Children Project Team, 1974.°
Recommendations of the Children in Care Project Team, 1974.%
Report of Juvenile Offenders Project Team, 1974.°
Review of the Child Welfure Act, 1939 — Childrens Courts and Associated Procedures, 1974.%

' ‘Under 5,6(1)(d) of the Law Reform Commission Act 1973 (Cwith) the Commission has an obligation to
consider proposals for uniformity between the laws of the Territories and the laws of the States. Since the
A.C.T. is completely surrounded by N.S.W., there is a particular need to ensure as much similarity as possible
between A,C.T. and N.S.W. laws. Further, as is explained in Chapter 2, the A.C.T. makes use of certain
N.S.W. child welfare facilities. This provides an additional reason for avoiding unnecessary differences
between the laws in the two jurisdictions.

Hereafter referred to in this report as the Keir Report.

Giddings Report.

Doyle Report.

Payne Report.

Hol¢ Report.

T
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Report to the Minister for Youth and Community Services on Certain Parts of the Child

Welfare Act and Related Matters, 1975.’R G - roe 13755
Report of the Child Welfare Legislation Review Commitiee, . ) ‘
RZZ:I b{; the Minister fﬁr Youth and Community Services on Proposed Child and Community

Welfare Legislation, 19787

Victoria: o .
Committee of Enquiry into Child Care Services in Victoria, Report, 1976.

Queensland: g
Report of the Committee on Child Welfare Legislation, .
Ri’fvgrt [zf;td Recommendations of the Commission of Inquiry into the Nature and Extent of the

Problems Confronting Youth in Queensland, 1975.2 ) . '
Mrionist'; for \{\'/‘elfare‘g,7 Proposed Family Welfare Legislation: l_)zscysszon Paper, 1979.
Minister for Welfare Services, Paper on Family Welfare Legislation, 1981.

South Australia: ‘ ,
Report of the Royal Commission into the Administration of the Juvenile Courts Act and Other
Associated Marters, Part 2, 1971.7

Western Australia: )
Department for Community Welfare, Report of the Committee on the Future Development of the
Juvenile Judicial System in Western Australia, undated.

Tasmania: . o
Report of the Committee of Review into the Child Welfare Act 1960 (Tasmania) and State Socia
Welfare Services, undated.

Northern Territory: . .
A Report of the Board of Inquiry into the Welfare Needs of the Northern Territory Community,
o ied b i i nducted by the

In the A.C.T., the reference to the Commission was preceded by an 1nquiry €o I

Standing Committee on Housing and Welfare of the A.C.T. Legislative Assemohly." The C'ommls-

sion has reviewed the recommendations of that inquiry. Overseas there has been a considerable

amount of recent activity in the child welfare field. In England there_ has been a gontmuogs process
of reassessment over the last 20 years.'® Scotland introduced major reforms in 1968.'¢ Both in

7 Muir Report.

8 Phibbs Report. . )
? The Greeinaper. Many of the recommendations in the Green Paper were embodied in the N.S,W. Commu

i i i i ission’ bstantially complete when the
ty Welfare Bill, which was tabled in 1981. The Commission’s report was su tia ny
x};,il)ll was tabled and it was therefore not possible to include an examination of the Bill's provisions. .
10 Norgard Report. In 1981 the Victorian Attorney-General and the Minister for Community Welfare Services
announced a further review of the Childrens Court system.
it Dewar Report.
12 Demack Report.

13 Mohr Report. o , .
1 Seg étanc}i)ing Committee on Housing and Welfare of the A.C.T. Leg:slatlye Assembly, Report No.8: Child
Welfare, (1978). ) . )

15 Reej;-‘;rt o,(fthe é‘ommittee on Children and Young Persons, Cmnd. 1191, (1960), (Ingleby Report); The. Child, th;
Family and the Young Offender, Cmnd. 2724, (1965); Children in Trouble, Cmnd. 3601, (1968); Elevent

Report from the Expenditure Committee, The Children and Young Persons Act, 1969, (1975), (2 vols.);

i : ; . 8045 (1980).

Id d Young Persons Act 1969, Cmnd, 6494, (1976); Young Offenders; Cmnd I . .

16 SC:ef Sroe:i';nWork (gcotland) Act 1968 whose prow;isions were based on the recommendau‘ons contained in
Children and Young Persons Scotland, Cmnd 2306, ( 1964) (Kilbrandon Report) (hereafter Kilbrandon Report).
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Canada'” and the United States of America'® substantial reports on child welfare laws have ')"t.{ri"f‘:lfrtly
been produced. Indeed, it seems that in many parts of the Western world child welfare pwliﬁg[u,{mre
under continual review. ‘The whole history of child welfare is a history of reform. We are ne!’\f#tH'k‘:“l‘.l,ite
satisfied."® by

3. Terminology Throughout this report, unless otherwise indicated, the term ‘child” is usell i a
general sense to refer to all persons under the age of 18. Afthough the term is an unsatisfactory one
(as today it seems artificial to refer to older teenagers as ‘children’) any other term is equally
unsatisfactory, The terms ‘child’ and ‘children’ are well establishied and have long been tecognised
by the law in Australia, and the advantages to be derived from employing a new term (such as
‘youth’, ‘juvenile’, or ‘young person’) are outweighed by the disadvantages of introducing new
terminology. Further, for stylistic reasons, masculine pronouns in this report are intended te apply
both to males and females.”® The term ‘parent’ is used in a general sense and includes a child’s
guardian.

4. The Scope and Arrangement of the Report The terms of reference of the inquiry specifically
required an examination of child welfare law and practice in the A.C..T. Hence this report is not
confined to an analysis of the relevant legislation. In undertaking t¢ task delineated by the terms of
reference, the Commission has concentrated on the problems of children in trouble. Most of this
report is concerned with procedures for dealing with young offenders, neglected, abused and uncon-
trollable children. Because reforms in these procedures will be of little value uniess the supporting
welfare services are functioning satisfactorily, recommendations regarding children in trouble must
be combined with an analysis of the operation of A.C.T. welfarc agencies.

Accordingly, a separate chapter has been devoted to an examination of the organisation and
integration of welfare services. In addition to reviewing methods of dealing with children in trouble,
the report also considers child care and the employment of children. The report includes proposed
new child welfare legislation for the A.C.T.*! This legislation is set out in Appendix A.

5. Topics for Future Consideration Limitations in time and resources have meant that it has not been
possible to undertake a total review of all aspects of child welfare in the A.C.T. A number of matters
are not dealt with in this report. All are sufficiently important to warrant careful examination. As is
indicated below, some of the topics not covered are already under consideration. Further, the
Commission recommends the establishment of a Childrens Services Council®, to bring together

PR

17 See The Report of the Department of Justice Committee on Juvenile Delinquency, Juvenily Delinquency in

Canada, (1967); A Report of the Solicitor-General’s Committee on Proposals for New Legisfation to replace
the Juvenile Delinquents Act, Young Persons in Conflict with the Law, {(1975) (hereafter Young Persons in
Conflict with the Law); Canadian Council on Children and Youth, Admittance Restricted: The Child as Citizen
in Canada, (1978) (hereafter Admittance Restricted); Ontario Law Reform Commission, Report on Family
Law, Part 111, Children, (1973); Ryant et al., A Review of Child Welfare Policies Programs and Services in
Manitoba, (1975); British Columbia, Report 6f the Royal Cornission on Family and Children's Law, (1975).
President’s Commission on Law Enforcement and Administration of Justice, Task Force Report : Juvenile
Delinquency and Youth Crime, (1967), (hereafter Task Force Report); the series of reports produced by the
Institute of Judicial Administration and the American Bar Association as part of the Juvenile Justice Stan-
dards Project (hereafter Juvenile Justice Standards Project); and the National Advisory Committee on Crimi-
nal Justice Standards and Goals, Juvenile Justice and Delinquency Prevention, (1976) (hereafter Juvenile Justice
and Delinquency Prevention).

Professor A.J. Kahn, address to the natiunal conference, ‘Towards an Australian Family Policy,’ Sydney, 8—
12 May 1980.

The Commission notes the objections raised to the use of this pronoun. See, for example, Foreman, (1980) 4
Crim LJ 256, 357, and Lynette Inde, Oral Submission, Transcript of Public Hearing (hereafter Transcript)
(Canberra 5 May 1980), 91. As to the use of the words “child’ and ‘young person’, see para.64.

The Commission is aware of the developments which, in other Australian jurisdictions, have led to the
enactment of broad community welfare statutes. The Department of the Capital Territory drew particular
attention to these enactments. Submission, 11—12. Some of the issues relevant to legislation of this kind are
discussed in Chapter 13. The Commission has taken the view that a consideration of all the matters which the
preparation of community welfare legislation for the A.C.T, would require is beyond its terms of reference. It
has therzfore confined itself to producing a draft Child Welfare Ordinance, Further, the submission prepared
by the Department of the Capital Territory commented that ‘the urgent need is for improved legislation
relating to the residual child welfare function.’ id,, 13. ‘

2 See para.Si6.
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A.C.T. agencies and individuals involved in helping children. Several of the matters beyond the
scope of this report would be suitable for examination by the proposed Council or by the Institute of
Family Studies, or both.

Mentally ili and handicapped children. This report does not deal specifically with the needs of
mentally ill or handicapped children. However, if these needs are such as to warrant protective
intervention by the Childrens Court, a mentally ill or handicapped child, like any other child,
will have the advantage of the new procedures recommended by the Commission in Chapter 8.
Further, a number of the Commission’s proposals (such as those relating to powers exercisable
in respect of children who have been made wards by the Childrens Court) are just as relevant to
mentally il or handicapped children as to other children. In addition, those working with
mentally ill or handicapped children should be represented on the Childrens Services Council.
With regard (o the particular problems of children who are mentally ill, it is felt that considera-
tion of their needs must be undertaken as part of a broader study of mental health legislation. It
is understood that a review of this legislation is at present being undertaken by the Capital
Territory Health Commission and the Commonwealth Attorney-General’s Department.?® It
should also be noted that the United Nations General Assembly has designated 1981 as the
International Year of Disabled Persons.? It would be appropriate if a special study of the needs
of handicapped children were undertaken as part of other activities in connection with the
problems of the handicapped.

Guardianship of immigrant children. Under s.6 of the Immigration (Guardianship of Children)
Act 1946 (Cwlth) the Minister for Immigration and Ethnic Affairs assumes the guardianship of
every immigrant child who enters Australia other than in the charge of a parent or relative,
Speciazl issues are raised by this legislation. The Commission has been unable to explore these
issues.”

Inherent wardship powers of State Supreme Courts. The power of a State Supreme Court to make
a child of a marriage a ward of court is at present a matter of uncertainty.?® This matter is under
review by the Family Law Council. It is therefore preferable for the Commission not to deal with
it, although the nature of wardship is relevant to questions dealt with in this report. The powers
exercisable over a ward are discussed in Chapter 9.

Migrants. The Commission’s attention was drawn to special problems which can arise when mi-
grants’ child-rearing practices are not in accordance with those in the majority of Australian
families. Further, it was pointed out that some migrants experience difficulties in their contacts
with a child welfare system which is not sensitive to their points of view.”” However, although
this report does touch on the special needs of migrants in the field of day care, it has proved
impossible to undertake a detailed study of the particular problems faced by the children of
migrants.

Aboriginals. Like handicapped children and the children of migrants, Aboriginal children repre-

3 See Capital Territory Health Commission, Annual Report 1978—1979, 15. A submission received from the
Australian Association for the Mentally Retardsd Inc,, indicated that the Association was disturbed by'the
inquiry into child welfare law and practices being undertaken in isolation from the proposed Mental Health
Ordinance. (Submission, 8 May 1979, 1). An inquiry into the special problems of the mentally handicapped is
currsntly in progress in Victoria and a similar inquiry has recently concluded in South Australia.

2 A/RES/34/154 United Nations 105 Plenary Session, 17/12/1979, Pub 30/1/80,

¥ Some of the problems raised by the legislation were considered by the Administrative Review Council. In the
Council’'s Fourth Annual Report, (1980), para.68, it is recommended that these problems be considered by the
Commonwealth Attorney-General’s Department or be referred to the Family Law Council or the Law Reform
Commission. The Administrative Review Council is itself undertaking a major examination of administrative
discretions under immigration law.

*  See Meyerand Meyer (1978) 35 FLR 192, (1978) FLC 90--465. See also Lambv. Lamb (No 1) (1977) FLC.90—
225; Third Annual Report of the Family Law Council, para.87 and 88; Report of the Joint Select Committee on
the Family Law Act, Family Law in Australia, Vol.l, (1980), 49; Clarke v. McInnes and Others (unreported
judgment of Helsham CIJ in Eq., Supreme Court of N.S.W., March 1978, see (1978) 52 ALJ 238 and 466); In
the Marriage of Kosmidis and Kalogaropoulos (1980) FLC 90—849 (noted (1981) 55 4LJ227).

¥ Paulina Gajardo, Oral Subinission, Transcript (Canberra 5 May 1980), 93—98.
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sent a special group whose particular needs the Commission has not had the time or the
resources to examine. It has not proved possible to undertake a study of any special problems of
the Jervis Bay community. In the Jervis Bay Territory, where the laws of the A,.C.T. apply, there
are a significant number of Aboriginal children. Although the A.C.T. Child Welfare Ordinance
applies to this Territory?, it does not contain any special provisions relevant to it. In its work on
Aboriginal customary law?, the Commission is undertaking an examination of some of the
problems caused by the impact of the criminal law on Aboriginals.

Police and court records. The compilation of police and court records regarding young offenders
raises complex questions about the types of records which should be kept, the period for which
they should be kept, the use which should be made of them, and the possibility of introducing
procedures to allow certain records to be expunged or otherwise modified or dealt with after a
given period has elapsed. As the Commission has received a reference on Privacy, it has been
decided to deal with these matters as part of that reference.’®

6.  Children’s Rights Although the possibility of identifying and articulating ‘children’s rights’ is
attracting increasing attention®!, this report does not deal with the subject as a separate topic. It is
not the normal practice for legislation in Australia to enumerate abstract rights. What are often
spoken of as ‘rights’, for example, ‘a right to adequate nutrition, housing, recreation and medical
services™?, are in reality statements of broad aspirations. As such, they are not enforceable in the
courts. Normally broad objectives are, in Australia, given legislative effect in statutes expressed in
terms of specific duties. The fact that the Commission has not dealt separately with the subject of
children’s rights does not mean that it has ignored the legal safeguards which children are entitled to
expect in their dealings with the criminal justice and welfare systems. Nor is the position of parents
and guardians ignored. A concern for legal protections which the child welfare system should
provide for parents and children is central to this report. In making recommendations regarding
procedures for dealing with young offenders, for example, particular emphasis is placed on the
importance of due process of law and on the need for a child charged with an offence to be afforded
all the protections available to an adult in a similar situation. The need to clarify the law relating to
dispositional measures is also stressed, as is the desirability of reducing the scope for administrative
discretion in the implementation of the court’s orders. Special aitention is paid to defining the
legislative grounds for coercive intervention in the lives of children who have not committed an
offence. It is recommended that these grounds be narrower and more precise, so that intervention
will be minimised and confined to those situations in which it is necessary to protect the child against
clearly defined forms of harm. Certain principles are proposed, designed to guide the Childrens
Court in selecting the appropriate order when a child has been found guilty of an offence or is in
need of care. Procedures for protecting children who have been, or who are likely to be, the victims
of physical or sexual abuse are outlined. Consideration is also given to the protection which the law
should give to children in child care facilities and to children in employment. Thus, while not
addressing ‘children’s rights’ as a discrete topic, this report deals at length with the safeguards which
the niew Child Welfare Ordinance should provide for children coming within its scope. Finally, it
should be noted that the Human Rights Commission Act 1981 (Cwlth) is relevant to the subject of
children’s rights in Australia. This Act proposes the establishment of a Human Rights Commission

By virtue of 5.4(2) of the Jervis Bay Territory Acceptance Act 1915 (Cwlth) all laws, ordinances and regula-
tions in force in the A.C.T. shall, so far as they are applicable, apply in Jervis Bay.

¥  Aboriginal Customary Law—Recognition? ALRC DP 17, (1980).

¥ On the subjact of criminal records, see N,S.W. Privacy Committee, Report on the Collection, Storage and
Dissemination of Criminal Records by the Police (1979), and submissions (dated 28 February 1979 and 4 June
1979) on the Green Paper.

31 See, for example, United Nations Declaration of the Rights of the Child, (1959); Burt, ‘Developing Constitu-
tional Rights of, in, und for Children,’ Law and Contemporary Problems, 39(3), 118 (1975); Sachs, ‘Children’s
Rights’, in Bridge et. al,, (eds), Fundamental Rights, (1973): Forer, ‘Rights of Children: The Legal Vacuum’, 55
American Bar Association Journal, 1151 (1969); Weisberg, ‘Evolution of the Concept of the Rights of the Child
in the Western World,” Internarional Commission of Jurists Review, No. 21, December 1978, 43. See also
Department of the Capital Territory, Submission, 14—19, and Foreman, Submission, 11-14.

3t Principle 4, United Nations Declaration of the Rights of the Child, (1959).
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whose functions are to include examining, inquiring into, and reporting on federal laws and prac-
tices which are inconsistent with, or contrary to, provisions in the Declaration of the Rights of the
Child, proclaimed by the General Assembly of the United Nations on 20 November 1959.

Methodology: Consultation

7. Consultants During the course of its work on the reference the Commission was assisted by a
number of consultants whose names are set out in the list of participants in this project. They
included a magistrate and a number of lawyers. There was also a psychiatrist, a senior police officer
and several persons with social work skills.

Numerous meetings were held at which all the consultants were brought together to discuss with the
Commissioners and with each other aspects of the reference. Members of the Commission also held
many discussions with individual consultants. The Commission has benefited greatly from.the
contributicns made by the consultants. It records its appreciation to them and to the institutions or
individuals responsible for making their services available on an honorary basis. The recommenda-
tions made in this report are necessarily the responsibility of the Commissioniers and may not reflect
the views of the consultants.

8. Discussion Papers Two discussion papers were published. One, Children in Trouble, appeared in
April 1979. The other, Child Abuse and Day Care, was published in April 1980. Both were widely
distributed in the A.C.T. and throughout Australia. Both aroused considerable interest. The com-
ments received have been of great assistance to the Commission in the preparation of this report.

9. Public Hearisgs Two public hearings were held in Canberra. The first was held on 10 May 1979
and the second on 5 May 1980. The iwo hearings were well attended. Many observers attended, in
addition to those making submissions. The persons who made submissions at each of these hearings
are listed in Appendix D. In association with the public hearings and discussion papers, the issues
before the Commission were discussed by the Chairman and the Commissioner in charge in
‘talkback’ radio programs and interviews in Sydney, Melbourne and Canberra before audiences of
several hundred thousand. As a result of these programs many written submissions were received.

10. Submissions Received The Commission has received a large number of thoughtful and helpful
written submissions relating to the child welfare inquiry. These submissions have been of consider-
able value to the Commission. A list of the persons and organisations who made written submissions
is contained in Appendix D,

11. Seminars In order to bring together persons in the A.C.T. interested in the child welfare field,
the Commission organised a series of seminars. Seminars were held for each of the following
groups:

© magistrates and lawyers;

© representatives of voluntary agencies;

© members of the Welfare Branch of the Department of the Capital Territory;

@ members of the Capital Territory Health Commission;

o members of the Australian Federal Police;

© A.C.T. Schools Authority Guidance Counsellors; and

© A.C.T. Schools Authority School Principals.

12.  Conferences and Meetings During the course of work on the reference, members of the Com-
mission attended a number of conferences and meetings. These included the national conference on
‘The Child, The Family and The Community’, held in Canberra, 16—19 March 1979, the internation-
al conference ‘Total Child Care’, held in Sydney 29—30 September 1979, the national conference
‘Towards an Australian Family Policy’, held in Sydney 8—12 May 1980, the Inter-disciplinary
Conference on Child Neglect and Abuse, held in Sydney 24—28 September 1980, and seminars run
by the Human Resource Centre, Department of Social Work, La Trobe University, on 9 June 1980
and 1 June 1981. In addition, many meetings were attended. These included a workshop run by the
Council of Social Service of the A.C.T., meetings on child abuse held at the Royal Canberra and
Woden Valley Hospitals, a meeting of the N.S.W. Privacy Comsmittee, one with the A.C.T. Parents
Without Partners, a meeting of N.S.W. magistrates held to discuss the Green Paper, the A.C.T.
Schools Authority Multi-Disciplinary Team Development Project, a number of A.C.T. inter-govern-
mental meetings, a meeting of the A.C.T. Childrens Services Sub-committee, a discussion, ‘Rights
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and Responsibilities of the Child’ organised by the A.C.T. International Year of the Child Commit-
tee, and a meeting of child care students at the Canberra College of Technical and Further Educa-
tion. Meetings organised by the UNICEF Committee of Australia and the Youth Refuge Associa-
tion, Inc., of Canberra were also attended.

13.  Discussions In addition to formal conferences and meetings, members of the Commission also
spoke to very many interested individuals. It is not possible to list all of these, but they included
members of the Welfare Branch and of the Australian Federal Police, representatives of the Austra-
lian Bureau of Statistics, the National Capital Development Commission and the A.C.T. Schools
Authority, members of the then Legislative Assembly, officers of the A.C.T. Legal Aid Commission,
the N.S.W. Council of Civil Liberties, magistrates and court staff, members of the Office of Child
Care and of the Commonwealth Attorney-General's Department, family day-care co-ordinators,
representatives of voluntary agencies such as the Marymead Children’s Centre, Dr Barnardo’s in
Australia, Outreach Incorporated, and the Parent Support Service, the Lions and Salvation Army
Hostel staff, representatives of the Council of Social Service of the A.C.T. and of the A.C.T. Schools
Authority, Family Court Judges and Counsellors, and officers of the N.S.W. Department of Youth
and Community Services.

14.  Visits Members of the Commission visited a number of institutions and agencies involved in
child care in the A.C.T. Included in these visits were homes run by Dr Barnardo’s in Australia,
homes run by Outreach Incorporated, the Lions and Salvation Army Hostel, the Marymead Chil-
dren’s Centre, and the Quamby Children’s Shelter, In addition, members of the Commission were
permitted to attend and observe sittings of the A.C.T. Childrens Court normally closed to the public.

15. Children’s Views When inquiring into child welfare matters it is obviously of the utmost
importance to endeavour to obtain the views of those most affected. Accordingly, the Commission
arranged a series of visits to a number of A.C.T. schools in order to obtain the opinions of young
people. Members of the Commission visited six schools and there spoke with children of all ages.
The schools visited were St Edmund’s College, Narrabundah College, Phillip College, Weston Creek
High School, Ainslie Primary School and the School Without Walls. Discussions were also held with
children in homes run by Dr Barnardo’s and in the Quamby Children’s Shelter. The Comniission
expresses its appreciation to all those who facilitated these processes of consultation.

Methodology: Surveys

16. Absence of Staristics At the outset of its inquiries the Commission became aware that there are
no adequate statistics on the operation of the child welfare system in the A.C.T.** Neither the court
nor the police nor the Welfare Branch of the Department of the Capital Territory produces compre-
hensive statistics of the cases handled and the outcome of such cases.* Aware of the danger of
making recommendations based on ‘impression and anecdote rather than solid evidence'®, the
Commission was faced with the task of assembling its own statistical information. This it did by
carrying out a number of surveys. These are listed below. The absence of statistics is deplorable. The
compilation of statistics should not be viewed as the pursuit of knowledge for its own sake. It is
impossible to understand the impact of legal measures without adequate statistical information.*

3 Certain relevant statistics have, however, been published by the Australian Bureau of Statistics. These are
Persons under Guardianship and Children in Substitute Care, June 1979. The statistics in this publication have
been produced by Welstat, which is a committee of the Social Welfare Ministers of Australia. Also, the
Australian Institute of Criminology has begun publishing a series of statistics under the title Persons in
Juvenile Corrective Institutions.

3 The court known as the A.C.T. Childrens Court is in fact the Court of Petty Sessions (see para.39) The Court
of Petty Sessions publishes no statistics. The annual reports of the Welfare Branch of the Department of the
Capital Territory include some statistics, the most relevant for the purposes of this report being those on
children in care, young offenders and institutional services, However, these are far from comprehensive.
Before 1979 the annual reports of the A.C.T. Police contained statistics of cases handled by the Juvenile Aid
Bureau and tables giving the age and sex of offenders apprehended. The latter tables combined all offenders
under 14 and thus did not allow detailed analysis of age patterns.

3% Chisholm, ‘Children in Need of Care,’ (a submission on the Green Paper), 1979,

3 For a discussion of the need for national crime statistics, see ALRC 15, (1980), para.74-77. See also below,
para.146.
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Lawmakers must act in the dark if they are not supplied with satisfactory statistics on the operation
of the laws which they enact. The collection of A.C.T. child welfare statistics should be greatly
improved. Comprehensive statistics should be published annually. These should include:
® Police statistics. These should indicate the number of children warned and the number pro-
secuted, the number arrested and the number dealt with by way of summons, the use made of

the power to take fingerprints and photographs, the number of children held in custody, the

age and sex of those dealt with as offenders, and the offences for which they come to notice.

® Childrens Court statistics. These should indicate the use made of the power to remand in
custody, the age and sex of those appearing before the Childrens Court, the charges faced and
the grounds employed for non-criminal proceedings, and the outcome of the hearing. Full
details should be publis..ed of all orders made.

© Welfare and health statistics. Other statistics relating to children and families assisted by the
Welfare Branch of the Department of the Capital Territory, by the Capital Territory Health
Commission, and by voluntary agencies should also be published. In particular, comprehen-
sive statistics of reported cases of child abuse should be published.’’

Later in this report attention is drawn to the fragmented and unco-ordinated nature of the child
welfare system in the A.C.T.*® Although the Childrens Court, the Australian Federal Police and the
Welfare Branch of the Department of the Capital Territory could each compile statistics relating to
the cases with which they deal, what is needed is a comprehensive and integrated set of statistics,
published annually. The Childrens Services Council is the only agency which would be in a position
to co-ordinate the collection of statistics, since it should include representatives of all agencies
involved in child welfare in the A.C.T. It is therefore recommended that the Childrens Services
Council assume responsibility for the preparation of an annual report on the child welfare system in
the A.C.T. This report should include comprehensive statistics.

17. Childrens Court Statistics An analysis was prepared of all A.C.T. Childrens Court cases which
were completed between 1 June 1978 and 31 May 1979. This analysis permitted the Commission to
examine the types of offence which brought the children before the court, the number of neglected
and uncontrollable children who appeared before the court, the age and sex of the children
involved, and the orders which resulted from their appearance before the court. The results of these
surveys are presented in tables contained in Appendix B.

18. Recidivism Study In order to obtain some information about re-offending rates among young
offenders who appear before the A.C.T. Childrens Court, the Commission conducted a recidivism
study. The names of all children dealt with for offences between 1 January 1976 and 30 June 1976
were extracted from the Childrens Court register. This produced a sample of 509 children. A list of
their names was then forwarded to the Australian Federal Police, who checked their records for any
subsequent court appearances. Care was taken to ensure the confidentiality of the names extracted.
The resulting study covered all the re-appearances in court before the end of October 1979. The
results of this survey are outlined in para.125.

19. Welfare Branch Files The principal government body responsible for the provision of services
required under the A.C.T. Child Welfare Ordinance is the Welfare Branch of the Commonwealth
Department of the Capital Territory. In order to obtain as full an understanding as possible of the
work of this Branch, the Commission undertook a study of all available Welfare Branch files
compiled during 1977 and 1978. Lack of research assistance meant that it was not possible to
produce a systematic analysis of the material contained in these files. However, valuable informa-
tion was extracted regarding the work of the Branch and the types of cases with which it has to deal.
A description of the Branch and its work is contained in the chapters on offenders and children in

need of care, and in Chapter 13.

37 For a fuller discussion of the form and content of comprehensive child welfare statistics, see Australian
Bureau of Statistics, Final Proposals for a National System of Court Statistics for Criminal and Child Welfare

Matters, (1980),
3 Chapter 13,
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20.  Neglect and Uncontrollability Charges As wi i i i
) ges As will be explained later in the report, the Children
1Cob\lxrt presently dea}s not only with offenders but also with children who are negllzcted or uncontrolf
tﬁ e. In ord_er to find out ‘rvh_o these non-criminal children are and what types of problem bring
brf)r::g}tz(t) l;l:ft;;::,t}t]l;ecgorrtn{)nltSSlon 1Ideertook a study of all neglect and uncontrollability matters
urt between [ January 197 i
contained in para 2y S ry 1979 and 30 June 1979, The results of this survey are

21.  Police Contacts with Children To gain a better und i i i

ce ( } erstanding of police procedures in the A.C.T.
a?d to gain mformat.xon al?out the use made of police warnings, the Commission coriducted a survey
0 kpohce contacts w1th_ chxldrep. Members of the police were, between 1 June and 30 August 1979
;i; ;;;0780mplete a brief questionnaire every time they dealt with a child. The results are referred tc;

22. The Work of the Juvenile Aid Bureau There is in the A.C T. iali i i
! / ur S .C.T. a specialist police unit known as the
.}lluvzmle Aid l}ureau. The composition and duties of the Bureau are dealt with in para.37.. Cases
an] lqd by this bureau are recorded in special occurrence books. The Commission undertook an
ngay;és of the cases recorded in these books in 1978, The results of this analysis are presented in

23.  Children who are Charged Whenever a ild, i
0 person, adult or child, is arrested and charged with a
offence, the details of the charge must be recorded in a police Charge Book. The Cgommissiog
:;:regrégol;:; :lnal)t'sw] ofth? 197}? Charge Books in order to learn in what circumstances children are
, 50 to learn in what situations children have their fi i -
graphed. The results are set out in para.80. i ingerprints taken and are photo
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Demographic Data on the A.C.T.

25. In order to put its study of the child welfare system into context, th issi 4

sembled a numt}er of relevant statistics regarding the gyeneral A.CT. popl’xlatforso/;n}?;;iflgfosgftiisrx
of this _populatxon.ls young; 31 percent is under 15 years (as compared with 27 percent in the
Australian population).”” Most people in the Territory were not born there but came from interstate
or overseas. Less than 20 percent were born in the A.C.T.® The overall educational level is high;
over 11 percent of the popplation aged 15 years and over have a bachelor degree or higher (the ﬁguré
for }he equnva!ent Australian population is 2.7 percent). The proportion of the population with other
tertiary, technical and trade qualifications is also high.* Income distribution is atypical. Less than 28
percent of A.C.T, farr'u.hes.at the time of the last census earned less than 39,000 compared with over
51 percent of the families in the Australian population. More than 22 percent had incomes in excess

*  Australian Bureau of Statistics, 1976 Census: Cha, isti i
: y 5 C : racteristics of the Population and Dwellings in Local Govern-
ment 4rea§' ~ Australia, and Australian Burean o Statistics 1976 Census: Characteristics ofglhe Population a:d
“ .Db.»ziellmgs in Local Government Areas — Australian Capital Territory (243.0).
ibid,
4 ibid.
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of $18,000 per annum, while the figure for families in the Australian population was just over 7
percent.”? A number of other statistics have particular relevance to this reference. The proportion of
married women who work is high. In July 1580, 53 percent of married women in the A.C.T. worked,
compared with an Australian average of 43 percent.*’ The proportion of single parent households is
high 4.3 percent of families compared with an Australian figure of 3.8 percent.** Further, the
divorce rate in the A.C.T. is much higher than in the rest of Australia. The figures for 1978 indicate
that the annual divorce rate per 1,000 of the population was 5.9 in the A.C.T. and 2.9 in Australia as
a whole.** Finally, mention must be made of the high unemployment rate among the young in the
A.C.T. The labour force survey conducted by the Australian Bureau of Statistics in February 1981
indicated that, of those eligible for the full-time work force, some 29.7 percent of young people aged
between 15 and 19 were unemployed. This must be compared with the national average of 18.6
percent for this age group.*® In short, the A.C.T. is not a typical jurisdiction of Australia. It is small
and urbanised, and its population has special characteristics. The distinctive features of the A.C.T.
must be taken into account in any examination of, and proposals for reform relating to, the
Territory's child welfare system. This system must be responsive to the needs of the community
which it serves.

2 jbid.

“ - Australian Bureau of Statistics, Labour Force Australia, July 1980.

4 Australian Bureau of Statistics, 1976 Census,

4 Australian Bureau of Statistics, Divorces, Australia, 1978, Cat No. 3307, Table3.

* " Australian Bureau of Statistics, Unemployment, Australia, February 193] Preliminary, Estimates (Final), (13
March 1981), 3—4.

2. Children in
Trouble: The
Present Systei

Offenders and Non-offenders: Overlapping Systems

26.. The term ‘children in trouble’ is used in this chapter in a general sense to include not only those
who have come to the notice of the criminal justice system, but also those who are dealt with as being
neglected or uncontrollable.” Both categories of children may become the subject of procedures
under the Child Welfare Ordinance 1957 (A.C.T.). Much of this report is concerned with. the two
overlapping systems which the Ordinance has created. As will be explained, the overlap between
them is an extremely important feature of child welfare law and practice in the Territory, and gives
rise to many of the problems which the system is at present facing. Before the various procedures
and services for dealing with children in trouble in the A.C.T, are described, however, it will be
helpful to outling the history of the Ordinance.

History of the Child Welfare Ordinance

27. Early NS.W. Laws The Child Welfare Ordinance 1957 (A.C.T.) was based on the Child
Welfare Act 1939 (N.S.W.). To understand the origins of this Act is is necessary briefly to review
earlier N.S.W. enactments. In the first part of the nineteenth century, a Female Orphan School and a
Male’ Orphan School were established in N.S.W.? A series of Acts permitted children from these
schools, and other categories of poor children, to be placed in apprenticeships.® Included in the
categories of children eligible to be placed in apprenticeships were children in any charitable or
public institution, and children convicted of vagrancy or of any criminal offence.® Provision was
also made, in an 1840 statute, for two justices to place a deserted child, in respect of whom a
maintenance order had been made against the father, in an apprenticeship.® In 1858 this statute was
amended to allow two justices to order that such a child be placed in the Destitute Children’s
Asylum or any other public institution.® Earlier, a special measure had been enacted with respect to
persons under the age of 19 who were convicted of a felony or misdemeanour. In 1849 it was
provided that anyone willing to take charge of such a person could apply to the Supreme Court of
N.S.W. to have him placed in his care or custody. If successful, the applicant could assume responsi-
bility for the offender for all or part of his minority.” In 1850 an Act was passed ‘for the more speedy
trial and punishment of Juvenile Offenders’.? This Aci provided for summary conviction by justices
of persons under the age of 14 who were charged with simple larceny. Penalties were imprisonment
for a term not exceeding three months or 4 maximum fine of £3, or dismissal on finding sureties for
good behaviour.

28. The Industrial Schools Act of 1866 and thz Reformatory Schools Act of 1866 (N.S.W.) These Acts
laid the foundations for a special governmental institutional system for children in trouble in
N.S.W. Under s.6 of the Industrial Schools Act 1866 (N.S.W.) two or more justices could order a
vagrant or destitute child under the age of 16 years to be sent to a public industrial school. The child
could be detained in such a school until he attained the age.of 18 years, although provision was made

The meaning of these terms is discussed in para,252.

2 Coulter, Randwick Asylum; an historical review of the Society for the Relief of Destitute Children 1852—1915,
(1916),

3 5 William 1V., No.3 (1834); 8 Vic., No.2 (1844); 14 Vic., No.29 (1850); 15 Vic,, No.2 (1851).

¢ Preamble, 15 Vic., No.2 (1851).

5 4Vic, No.5 (1840), s.X1I.

¢ 22 Vie, No.6 (1858), s.11. The Destitute Children’s Asylum, also known as the Randwick Asylum for
Children, was permanently housed at Randwick, N.S.W., from 1858. It was established as a result of the work
of the Society for the Relief of Destitute Children, founded in 1852, and incorporated by statute in 1857 (20
Vic., No.19). The Asylum was until 1915 the major child welfare institution in N.S.W. See Coulter.

713 Vic., No.21 (1849).

£ 14 Vic, No.2, (1850).
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for earlier discharge or placing out as an apprentice.® The classes of children liable to be placed in an
industrial school are of interest, since the definition of a ‘neglected child’ contained in the present
Ordinance!® embodies some of the language used in the early statute. A child liable to apprehension
under the 1866 Act was one who:
shall be found lodging living residing or wandering about in company with reputed thieves or with persons
who have no visible lawful means of support or with common prostitutes whether such reputed thieves
persons or prostitutes be the parents or guardians of such child or not or who shall have no visible lawful
means of support or who shall have no fixed place of abode or who shall be found begging about any street
highway court passage or other public place or who shall be found habitually wandering or loitering about the
streets highways or public places in no ostensible lawful occupation or who shall be found sleeping in the
open air."!
Reformatory schools were intended to be distinct from industrial schools. When any person under
the age of 16 was convicted of an offence punishable by imprisonment for a period of 14 days or
longer, this person, in addition to, or instead of, any other sentence, could be sent to a reformatory
schaol. He could be detained there for not less than one year and not more than five years.”?

29. State Children Relief Act of 1881 (N.S.W.) It was not long before the: institutional care of
children attracted criticism. In 1874 a Royal Commission on Public Charities recommended a
system of ‘boarding out’ for such children.”® This system had been introduced in South Australia ir
1872, * However, N.S.W. legislation, the State Children Relief Act, was not passed until 1881. The
aim of the ‘boarding out’ scheme was to permit children to develop in an ordinary family atmos-
phere rather than in an institution. The State Children's Relief Board was established to supervise
the scheme.'®

30.- The Criminal Law Amendment Act of 1883 (N.S.W.) Under this Act special provision was made
for persons under 16 convicted on indictment. When dealing with such persons, the court was, under
5.382 of that Act, empowered to abstain from imposing a sentence if the person entered into a
recognizance to appear for sentence within three years. The power to send the offender to a reforma-
tory school was also conferred by this section,

31. Children’s Protection Act 1892 (N.S.W.) Under this statute a neglected or ill-treated child could
be taken into custody and held in a place of safety’é, and a Court of Petty Sessions could commit
such a child to the care of a relation or some other fit person.'” Further, by virtue of 5.21 of the Act,
any Stipendiary or Police Magistrate was empowered, in lieu of committing to prison a child under

14 convicted of any offence, to *hand over’ such a child to a home for destitute or neglected children -

or to an industrial institution. The managers of such a home or institution were permitted to arrange
the adoption or apprenticeship of such a child. In 1900 the courts’ powers were extended by the
Children’s Protection Act Amendment Act 1900 (N.S.W.).

32, Crimes Act 1900 (N.S.W.) This provided for special penalties for young offenders. ‘Boys’ (males
aged 10 and under 14) and ‘youths’ (males aged 14 and under 18) summarily convicted for the first
time of certain specified offences could be fined up to 40 shillings or detained in any lock-up or
police station for not less than six, and not more than 96, hours. Provision was also made for the
release of the offender, after six hours detention, if an approved person entered into a recognizance
for the offender’s good behaviour during the next six months.'® Provision was also made for the

®  Industrial Schools Act of 1866 (N.S.W.),s.7.

10 See para.252.

W Industrial Schools Act of 1866 (N.S.W.), 5.4.

2 Reformatory Schools Act of 1866 (N.S.W.), s.4.

B N.S.W. Royal Commission appointed to inquire into and report upon the public charities of the colony,
Reports, (1873 and 1874). -

4 Mendelschn, The Condition of the People: Sacial Welfare in Australia 1900-1975, (1979), 177.

5 State Children Relief Act of 1881 (N.S.W.), s.4.

¥ Children’s Protection Act 1892 (N.S.W)), s.19(1).

1 id,, 5.20(1).

8 Crimes Act 1900 (N.S.W.), 5.482—484,
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whipping of boys and youths convicted of certain offences, and for the whipping of males under 16
who were convicted on indictment.' This penalty was not abolished in the A.C.T. until 1974.%°

33,  Neglected Children and Juvenile Offenders Act 1905 (N.S.W.) This Act provided the foundation
for much of the present law in force in the A.C.T. It created courts known as Childrens Courts.
These courts exercised jurisdiction over ‘neglected’ and ‘uncontrollable’ children, as well as over
young offenders. Virtually all the 1905 definitions of neglected children were incorporated un-
changed into the present A.C.T. Ordinance. Many of the measures available to the courts were the
same as those used today. Provision was made for release on probation, or committal to the care of a
willing person or to an institution. Much of the language of the 1905 Act is reflected in the provisions
of the A.C.T. Child Welfare Ordinance.

34, Child Welfare Act 1923 (N.S.W,) This Act, the forerunner of the Child Welfare Act 1939
(N.S.W,), was a more comprehensive piece of legislation than the 1905 statute. It dealt with the
boarding cut of children, special institutions, ‘lying-in' homes, the protection of children, street
trading by children, neglected and uncontrollable children, young offenders, affiliation proceedings,
Childrens Courts and the adoption of children.

35. Outmoded Legislation From an examination of these N.S.W. enactments, it is clear that the
Child Welfare Ordinance 1957 (A.C.T.) embodies concepts and procedures developed at the begin-
ning of the twentieth century, and that some of these had their origins in the nineteenth century. A
submission prepared by the Department of the Capital Territory has described the Ordinance as
prO\;ilding ‘an outmoded legislative framework,’ and reflecting ‘the needs and values of the pre-War
era’.

The pressure for new legislation is considerable. There are segments of the Ordinance which are not acted
upon, being no longer consistent with community expectations of service. There are other services currently
provided for which there is no statutory authority and services for which the provisions in the Ordinance are
unsatisfactory.

Piecemeal amendment seems an unsatisfactory solution. The changes required are numerous and require no
less than a new philosophic approach., New legislation appropriate to modern day thinking in reasonable
accord with the principles and practices adopted in the States and flexible enough to accommodate changing
requirements in the future is essential.*

General Description of the Present System

36. Outline Many agencies are involved in dealing with children in trouble in the A.C.T. A detailed
description of the role of each agency is contained in this and succeeding chapters. At this stage,
however, a brief account of the system should be given in order to present a general idea of its
operation and to put into perspective the analysis which follows. The system’s legal framework is
provided by the Child Welfare Ordinance 1957 (A.C.T.). This Ordinance deals with a wide range of
matters, but for present purposes it is sufficient to examine procedures for handling young offenders
and neglected and uncontroliable children.?® As with legislation in Britain, many parts of the United
States, and other Australian jurisdictions, the A.C,T. Ordinance brings together special provisions
relating to offenders and non-offenders. Among these provisions are a number setting out the
constitution and powers of the Childrens Court, which is a Court of Petty Sessions presided over by -
a magistrate who has legal qualifications. The Childrens Court is empowered to deal with all but the
most serious offences committed, or alleged to have been committed, by those who have attained the
age of 8 but who have not attained the age of 18. Similarly it may deal with all children under the age

¥ id., 5,434, 484 and 485.

2 Crimes Ordinance 1974 (A.C.T.), .12,

3 Department of the Capital Territory, Submission, 1.

2 Department of the Capital Territory, Welfare Branch, ‘Submission to the Inquiry into Child Welfare by the
A.C.T. Legislative Assembly Standing Committee on Housing and Welfare’, (1977), 1.

¥ The Child Welfare Ordinance 1957, (A.C.T.) 5.5, makes a distinction between ‘children’ {those under 16 years
of age) and ‘young persons’ {those 16 and under 18 years of age). In this report the term ‘children’ is used in a
general sense to include both categories. See para.3. Unless otherwise indicated, all section references are to
the Child Welfare Ordinance 1957 (A.C.T.), .
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and one Constable. Two members — a Constable and First Constable — were women, The Bureau is
located in the former A.C.T. Police Headquarters in Canberra, and its members are responsible for
the entire Territory. They will, if required, handle matters which originate in the Woden or
Belconnen Branches as well as those in the city area. Bureau officers are appointed from members of
the force who may apply to join or may be transferred. No special training is given when.an officer
makes the transfer. The more experienced members help those with less experience. When the
Bureau was founded, an Instruction issued by the then A.C.T, Commissioner of Police on 7 May,
1975 defined its principal responsibilities as follows:
The investigation of shoplifting by young people; the co-ordination of all police inquiries regarding juvenile
missing persons; the patrolling of places where young people tend to congregate in conditions that may be
harmful to the welfare of children; the maintenance of records of juvenile cases: the planning and co-
ordination of a delinquency prevention programme; the possession or sale of obscene literature to children;
and offences commiited on school property.

The Instructien also stated that the Bureau had been formed ‘in response to a growing need in the
community amongst young people, schoel teachers and parents for a point of contact within the
A.C.T. region.’

38.  Analysis of the Burean’s Work The Commission’s analysis of the Bureau’s activities, based on its
examination of the 1978 occurrence books®, indicates that it concerns itself not only with offenders,
but also with those at risk of offending and with neglected and uncontrollable children. The 519
children dealt with by the Juvenile Aid Bureau in 1978 fell into the following categories:

© 32% were offenders (either criminal offenders or traffic offenders);

© 29% were neglected or uncontroliable or displaying :naceeptable behaviour; and

@ 22% were ‘runaways’.
The remaining 17% of cases comprised parents or children who came to the Bureau seeking advice
or assistance. Children in trouble are brought to the notice of Bureau members by parents, school
teachers, welfare workers, store detectives and other members of the community, and sometimes by
other police officers. Bureau officers also undertake patrol work in such places as amuszment centres
and shopping centres, and are sometimes present at dances for young people. When performing
such duties they encounter young offenders, children considered to be ‘on the fringe of delinquency’
anld children in need. The sources of referral of the children dealt with by the Bureau in 1978 were as
follows:

38% were reported by parents;

13% were reported by store owners or detectives;
9% were reported by other members of the public;
6% were reported by schools;

6% were referrals from other police; and

3% were referrals from the Welfare Branch.

Of the remaining cases, 19% were initiated by Bureau members, and the other 6% were either self
referrals, ongoing court cases, or reports from other agencies. The Bureau does not have sole
responsibility for any one group of children in trouble. The great majority of young offenders are

20500

people ratker than initiating criminal prosecutions, and because of the personal contacts which its
members have developed, matters are regularly brought to members’ notice by citizens whe want
them handled in an informal, low-key manner. In 1978, 45% of the cases noted in the occurrence
book were dealt with by way of counselling. These cases included offences as well as lesser kinds of

¥ The statistics contained in this paragraph are based on an analysis, performed on behalf of the Commission
by Mrs Marina Rinaldi, of the contents of Juvenile Aid Bureau occurrence books, It kas not been possible to
replicate her study and so obtain more recent figures. However, the Commission has no reason to believe that
the pattern of the Bureau’s work has changed since 1978,
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misbehaviour. Only 14.6% of the cases were taken to court. As the figures quoted indicate, it is not
common for general branches of the police to refer cases to members of the Bureau. Most police
officers apparently feel competent to deal with incidents involving children and to follow through
most matters which come to their attention. This feeling is especially strong in branches where
empbhasis is placed on neighbourhood policing which is designed to encourage experienced local
officers to become familiar with their areas, and to deal with any problem relating to law and order
occurring in them. Viu-kloads are a key factor. A general duties officer or a detective might not
always have the time (¢ follow up a matter involving a child. For example, if a time-consuming
welfare problem emerges then the officer handling the case might refer it to the Juvenile Aid
Bureau.’® Thus neglect and uncontrollability matters may be handlec) by members of the branch in
which they originate or by members of the Bureau. Also, while con’inaing to handle a case of this
kind, general duties officers may go to the Bureau for advice or to ascertain whether the Bureau has
had previous contact with the child or with any other member of the family. Members of all
branches are aware that the Bureau is small and that its ability o0 offer help is limited. Further,
among some police, there also appeared to be some reservations about the Bureau’s role. In general,
although the Juvenile Aid Bureau does sometimes act as a specialist resource on which other
members of the force may call, it exists primarily to serve the public. This accords with the Commis-
sioner’s reference to the Rureau as a ‘résponse to a growing need in the community’. It serves as an
identifiable agency to which parents, teachers or others who are troubled by a child’s behaviour may
turn, and is seen as being concerned and sympathetic. To some extent it must be acknowledged that
the work of the Bureau has elements of a ‘public relations’ exercise. As matters handled by other
branches do not find their way into Bureau records, the Bureau is not a central clearing house for all
statistics relating to children in trouble. The Bureau maintains its own records of cases handled;
these are kept in an occurrence book which lists brief details of all incidents and of the action taken.
An example of a typical occurrence book entry is:
1/2/1978 John Smith d.o.b. 10/9/1964
34 Brown Lane, Green Hills

Cagght shopstealing a magazine at David Jones in the company of Peter Brown (2/10/1966) and Jeremy
Smith (3/4/1965)i Cor}veyed to the station. Boy admitted the offence in the presence of his mother.
Counselled over his actions (Fisst and last warning). Parents will devise a suitable punishment.

Note: Frequents the Fun-Time Pinball Parlour. May come to police notice again.*!

39. The Childrens Court: Constitution When exercising the jurisdiction conferred on it by 5.12 of the
Child Welfare Ordinance, the Court of Petty Sessions is known as the Childrens Court.*? Because the
Childrens Court is a Court of Peity Sessions, the Court of Petty Sessions Ordinance and the rules
and regulations made under it apply to Childrens Court proceedings except to the extent that those
provisions are in conflict with provisions of the Child Welfare Ordinance and the Child Welfare
Regulations. The Childrens Court is presided over by a stipendiary magistrate or by a special
magistrate.” Stipendiary magistrates and special magistrates are appointed by the Governor-Gener-
31. Sps::ial magistrates need not necessarily have legal qualifications, but in practice they invariably
0 50. :

30 Such a referral might be made where it is thought that sustained work is required. One such case involved two

young children whose parents were botls unemployed and considered to be inadequate. A neighbour reported
the case to the Belconnen Branch which in turn referred it to the Bureau, A factor which must be borne in
mind is that in each of the three branches responsible for the general palicing of the A.C. 1. care must be taken
to have officers available to respond to normal calls (e.g. road accidents and reports of offences). These
branches cannot afford to have their members. occupied for too long in dealing with time consuming cases
involving children.

The example is entirely fictitious and has been devised to indicate the type of information noted in the book.

3 Child Welfare Ordinance 1957 (A.C.T.), s.13(1).

3 Court of Petty Sessions Ordinance 1930 (A.C.T.), s.18(2).

34 stipendiary magistrates are appointed under 5.7(2) of the Court of Petty Sessions Ordinance 1930 (A.C.T),
and special magistrates under s,10(H) of that Ordinance. Section 8 sets out the legal qualifications required for
appgintment as a stipendary magistrate. No equivalent section exists in relation to the appointment of special
magistrates.

3
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40. A Closed Court By virtue of s.14(1) of the Child Welfare Ordinance, the Childrens Court is not
open to the public, and persons not directly interested in the matter before it must be excluded
during the hearing, unless the court otherwise directs. The Child Welfare Ordinance is unusual by
comparison with other legislation governing Childrens Caurts as it does not contain a total prohib-
ition on the publication of reports of proceedings. By implication, restrictions are imposed on the
media, as permission to be present in court must be obtained from the magistrate. However,
presence in court is not the only way of obtaining information. Those concerned could inform a
reporter of the outcome of a hearing. In practice what happens is that reporters from the local
newspaper, the Canberra Times, or from the local radio or television station obtain information
from persons involved in proceedings. The Canberra Times publishes reports of Childrens Court
hearings in the A.C.T. These reports give brief details of some offences and dispositions, but do not
include any details which could Iead to the identification of the children involved. Protection of the
children’s identities is further ensured by delaying the publication until some weeks after the
hearing. On occasions, however, contemporaneous reports of Childrens Court cases are published.
These do not include identifying details.”* The Ordinance’s only reference to possib'= publication is
contained in s.14(2)(c), which states that the court may give directions prohibiting or restricting the
disclosure of information regarding the Childrens Court hearing. Contravention of such a direction
is an offence. In the absence of a direction of this kind, the media would be able to publish reports of
Childrens Court hearings without sanction.

41, General Description At the time the Commission commienced its inquiry, five magistrates were
sharing the Childrens Court work. Each sat once during the week. Later during the course of the
inquiry the system was changed so that each magistrate presided over the court for'a period of two
weeks. The length of sitting varied from magistrate to magistrate, though most completed their lists
by lunch-time. The Childrens Coutt is held in a moderate-sized room which is clearly a court. The
magistrate sits on a raised bench with a smail coat of arms above and behind him. In front of him sit
the court clerk and a clerk who operates the tape recorder on which all proceedings are recorded.
The child and his parents® sit at or near the bar table. The prosecution ic undertaken by a member of
the staff of the Deputy Commonwealth Crown Solicitor, There is a witness box and, at the back of
the court, two rows of seats. Uniformed police and detectives waiting to be called as witnesses
sometimes sit in these seats. Their presence, and the absence of members of the public, on occasions
gives the court-room a predominantly ‘police court’ appearance. It is not the practice for members of
the Welfare Branch to be present in court, but they do sometimes attend. The Branch does not
provide a court officer. In March 1981 a new Childrens Court was opened in Canberra ix a building
attached to the Family Court, However, the court-rooms, layout and arrangements remain substan-
tially as described above.

42,  Remands and Interim Orders The iaw relating to remands and adjournments is confused and
obscure. When dealing with .a matter, the Childrens Court may wish to order an adjournment before
or after a finding is made. The Child Welfare Ordinance makes provision for adjournments and for
interim orders. Further, certain other powers relating to release on bail are exercisable under the
Court of Petty Sessions Ordinance 1930 (A.C.T.). Each of the relevant provisions must be examined
in turn. Section 54(8) of the Child Welfare Ordinance states:

35 For example, on 4 November 1980 a local radio station carried a report of a case in which a four month old
child was charged in the A.C.T. Childrens Court with being « neglected child. A report of the case was
published in the Canberra Times the following day. Similarly that paper carried a report of a child appearing
in the Chitdrens Court to face charges relating to a ‘hoax’ phone call (Canberra Times, 7 February 1981j and a
report relating to the sentencing of six boys who had been found guilty of vandalism (Canberra Times, 17
February 1981).

3 When an allegedly neglected or uncontrollable child or young person or one charged with an offence is
brought before the court, the parent {defined in s.5) must attend unless the court is savisfied that it would be
unreasonable to require this (s.54(1)). The parent whose attendance is required is the parent having the actual
care of the child (s.54(5)); when this person is not the father, the father may also be required to attend (s,54(6)).
However the parent’s attendance cannot be required if, before the institution of proceedings, the child was
removed from that parent’s charge or custody by court order (s.54(7)). A parent who, without reasonable
excuse, fails to attend the court may be arrested (s.54(3} and (4)).

s
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During an adjournment of the hearing of a matter or charge under [Part IX} the child or young person may
be —
E?))) gi:'?rll?tetgdl ?oagi)h;lc:xé with a parent or with any other person who is willing to take care of him during the
adjournment; or .
(c) admitted to bail, with or without a surety or sureties. .
Section 5 defines a shelter as a shelter established under Part IV of the Ordinance or a place of safety.
By the same section a place of safety is defined as: ‘ . ‘

a police station, hospital or other place the occupier of which is willing temporarily to receive a child or young
person. ‘ '
The Department of the Capital Territory regards as a place of seggety a place which offers protce::c':lt_xo.n
and a shelter as a place which also provides secure detention.’® The only shelter in the :\ .f. };s
Quamby Children’s Shelter®®, which is administered by the Welto'are Branch of the Departrr :.:lt of the
Capital Territory. Its functions are described in detail below.*® During _adjournments it awg.r]ndmo-
dates children alleged to be offenders or uncontrollable, and, after a finding has b.een made, chx ren
remanded in custody. A similar function with rega.rd to allegedly neglected chlld.ren ax}d é ose in
respect of whom a finding of neglect has been made is perfqrmed by Mary{nead Chlldrer} s ° entreila
private institution. The Centre’s provision of accomrpodatlon fqr sucp children may arise rorln t 4(1:

assumption that it is a place of safety, and hence that it may receive children rema_lnded tl? a shelter.

Presumably it could also receive children if the court chose to treat a representative of t g antre as

a willing person, and placed a child in the care of such a person pursuant to s.54(8)(b). ;1 cgare

occasions a child remanded under 5.54(8)(a) may be placed in a psychiatric ward in one o ; 421191-

berra’s hospitals. The distinction between the powers conferred by 5.54(8) and those set out in 5.54(9)

is not clear. The latter sub-section states: . N [Paﬁ

i i ition to decide whethst an order and, if so, what order should be made unde r

g(t]l,]?tcr::ynr:liiclg ts:;::g igzzlrtil:x)lnorder as it thinks fit with respect to the child or young person before it f?r ?us
detention or continued detention in a shelter or for his committal to the care of a fit person, whether a relative
or not, who is willing to undertake the care of him.

An interim order for a child’s detention in a shelter may not remain in force for more than 14 days,
;\nndlggglfr:r?:o‘inmittal to a ‘fit person’ for more than 28 days. Before or after the expiry of tfae ordc;:{) a
further interim order may be made.*? Section 54(9) seems to add nothing to the powers corniferred by
5.54(8). The wording of the former sub-section suggests that the powers which it enunzeléatt:s are
exercisable only after a finding has been made, wht.ar.eas, unless the reference in s:5 (h) g an
adjournment during a ‘hearing’ indicates that the provision d.o_es not apply once a ﬁr}dmg as e;:ln
made, it seems that the Childrens Court may invoke the provisions of s.§4(8) at any time during the
proceedings. Section 54(9) refers to committal to the care of a.‘ﬁt person,’ and it is difficult to see a?y
practical difference between this phrasing and the reference, in 5.54(8)(b), to r'clt_ez_is'e to the care g a
parent or other willing person. In short, s.54(8) seems to cover all the possibilities mentioned in

37 This Part relates to neglected and uncontrollable children and young offenders.

3% Depariment of the Capital Territory, Submission, 72. . )

39 B;I\)/irtue of 5.16(2) a shelter must be gazetted. In the past it was assumed that the cqntre known as (,%l.ll"ambl)f1
Children’s Shelter had been gazetted as a shelter established under Part TV of t'he Ordmar}ce. In fact, alt ougd
Quamby was opened in 1963, it was not gazetted as a shelter under the Ordinance until October 1979, an
therefore had no power, until that date, to detain children.

40 ST, L .
4 ]I:?;?ymead Children’s Centre comes within the definition of a place of safety, and hence within the definition

i d as requiring gazettal under s.16(2).
helter. Unlike shelters, however, places of safety have not beeq treate
?tf :oﬁlld b; argued that any home or place which accommodates chxldren‘pur.suant to s:54(8) or (9), gnd hence
functions as a place of safety, does require gazettal. The Minister's obligation under s.16(2) applies to any
‘shelter’ and this, by definition (see s,5), includes a'place of sa}fety. . . o
a2 Sse:tio; 54(10). It iz unclear whether this sub-section authorises the making of a series of interim orfiets or
whether the court may renew the order only once. In practice, interim orders are renewed a number of timesin

some cases.
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5.54(9), and it also makes provision for release on bail. Further, no time limits are attached to the
former sub-section.®® Although 5.54(8) makes provision for release on bail, the details of the proce-
dure are set out not in the Child Welfare Ordinance, but in the Court of Petty Sessions Ordinance
1930 (A.C.T.).** Special mention must be made of §.248A(2) of this Ordinance, which allows the
court, when releasing a defendant on bail, to impose such special conditions:

as appear to the Court likely to result in the appearance of the defendant at the time and place required or to
be necessary in the interests of justice or for the prevention of crime.

There do not seem to be any provisions limiti1g the period for which a defendant may be remanded
on bail.

43.  Remand to Live Where Directed In addition to making orders specifically authorised by the
various provisions discussed above, the Childrens Court, when adjourning a matter, also makes use
of an order that the child ‘live where directed’, and accept Welfare Branch supervision. This means
that, during the period of an adjournment, the child must live in a place selected by the Assistant
Secretary, Welfare*, and accept supervision by a member of the Branch. In practice such children
may remain at home or may be placed with a relative or friend, in foster care, or in a home run by Dr
Barnardo’s or by Qutreach Incorporated, or in Marymead Children’s Centre. The Commission’s
analysis of Childrens Court records for the period 1 June 1978 to 31 May 1979 revealed that the
Childrens Court remanded 32 children on a condition that they ‘live where directed’. Twenty of
these cases were neglect or uncontrollability matters, and twelve involved offenders. With offenders
it seems that ‘live where directed’ orders are not made until after the charge has been established,
With neglect and uncontrollability cases, however, children are sometimes remanded in this way
before a finding is made. The aim is, if possible, to find a solution to the child’s problems without the
need to make a formal finding of neglect or uncontrollability.** When non-offenders are involved,
cases are sometimes adjourned in this manner for periods of some months, The source of the
Childrens Court’s power to remand a child to live where directed is not clear. Perhaps the Assistant
Secretary, Welfare, can be regarded as a willing person for the purposes of 8.54(8)(b), or a ‘fit person’
under 5.54(9). However, such an interpretation is questionable, since release to the care of a willing
person, or committal to the care of a fit person, are clearly intended as alternatives to detention in a
shelter. An order permitting the Assistant Secretary, Welfare, to direct where the child must live
during an adjournment could result in the child’s detention in a shelter, since a shelter is one of the
facilities available to the Assistant Secretary for placement. It is questionable whether the two sub-
sections were intended to provide two methods by which a child might be remanded to a shelter. If,
notwithstanding this view, it is thought that the court is empowered to make a ‘live where directed’
order under 5.54(9), such an order, being a ‘fit person’ order, may not remain in force for more than
28 days.*” In practice, orders of this kind regularly specify a period longer than 28 days. It can be
argued that the court’s power to require a child to live where the Assistant Secretary, Welfare,
directs, derives from 5.248A(2) of the Court of Petty Sessions Ordinance 1930 (A.C.T.). Certainly this
sub-section confers broad powers, although it is not clear whether it is intended to perm:it the court
and the Assistant Secretary to fashion a residential order during an adjournment. If a remand to ‘live
where directed’ is made pursuant to 5.54(8)(c) and s.248 A(2), the child must be old enough to execute
a bail bond. One further question is raised by the addition to a ‘live where directed’ order of a
condition that the child accept supervision. Nothing in 5,54(8) or (9) seems to authorise the imposi-

“ Although 5.73(2) states that a child or young person shall not be kept in a shelter for more than 30 days except

with the approval of the Minister, this sub-section appears in the middle of a section which deals with
committal to a N.S.W. institution, It seems most unlikely that it is intended to provide a general limitation on
periods of remand. Clearly s,73(2) was intended to be applied only to the situation of a child being placed ina
shelter pending removal to a N.S.W. institution to which he has been committed by the Childrens Coutt, If
5.73(2) was intended to apply to ail situations, it is difficult to explain the reason for 5.62(2) of the Ordinance
which also sets a 30 day time-limit in different circumstances.

# See s.73, 7781, 84(2) and 248A—248D of the Court of Petty Sessions Ordinance 1930 (A.C.T.). Sections 73
and 7781 seem to apply only to proceedings relating to committal for trial in the A.C.T. Supreme Court.

*  The Assistant Secretary, Welfare, is the officer in charge of the Welfare Branch. He is often referred to as the
Director of Welfare, but this title is incorrect.

4 See discussion. in para.266.

47 Section 54(10).
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tion of such a condition. Again, reliance may be placed on the breadth of the language used in
s.248A(2) of the Court of Petty Sessions Ordinance. However, it is at least questionable whether,
before a finding of neglect has been made, the imposition of a requirement that the child accept
supervision can be justified as being a condition ‘likely to result in the appearance of the defendant’
or ‘necessary in the interests of justice or for the prevention of crime.” Obviously it is most unsatis-
factory that the law governing adjournments in general and, in particular, that relating to the court’s
power to require a child on remand to live away from home, should be so unclear. Recommenda-
tions regarding the clarification of the law concerning remand procedures for offenders®® and for

non-offenders* are presented later in this report.

44. Legal Representation Accurate statistics about legal representation in the A.C.T. Childrens
Court are not available. When a child is unrepresented the hearing commonly begins with an
inquiry, by the magistrate, as to whether the child and parents have discussed the matter with a
lawyer and, if not, whether they would like an adjournment to permit them to seek legal advice. The
availability of legal aid is explained. The issue of legal representation is discussed in Chapters 5 and

8.
45. Reports If the court is satisfied that the commission of an offence has been established, or that
the child is neglected or uncontrollable, the court may request the Welfare Branch tc prepare a
written pre-sentence or social inquiry report, If a report is required, the case is adjourned, a typical
period of adjournment being four to six weeks if the child is not already known to the Branch. The
Ordinance obliges the court to ‘give consideration to reports, if tendered’.*® Upon receiving a request
for a report, the Welfare Branch allocates the case to a field worker. The report may be prepared by
either a welfare officer or a social worker.” In both instances the report must be approved by
someone more senior before it is forwarded to the Childrens Court. To gather all the necessary
information the field worker arranges interviews, usually by letter, with the child and the immediate
members of the family. Occasionally the child or the parents or both will approach the Branch of
their own accord, knowing that a report must be prepared. The interviews are conducted at the
welfare office or the family home. If the child is remanded in custody they are conducted at the home
or institution in which the child is held. Often other relevant people may be contacted to provide
further information for use in the report. These include such people as the arresting police officers,
school teachers or principals, employers, and former counsellors from other welfare services. Other
relatives may be interviewed in person or contacted by telephone. If the child has come to the notice
of the Branch before, an existing file will provide much of the necessary background information. If
no previous record exists the details must be obtained from the interviews. It is not uncommon for
many contacts to be made during the preparation of the report. The report tends to follow a
standard format.*> However, if the remand period is not long enough or it is difficult to obtain all the
necessary information, the worker may submit a shorter report that contains the major details of the
child’s background. Although any information considered to be useful to the magistrate may be
included in the report, the Commission typically found the following details under these section

headings.
Family background. Information about the child’s family environment includes:

@ the age and sex of all nuclear family members;
© parent’s marital status (whether married, divorced, separated or de facto);

© the number of siblings and the subject child’s position in the birth order;
o the occupation of the parents;

48 Para.172.

4 Para.327.
¢ Section 69(2). This provision describes the reports as:
setting out the details and results of investigation into the antecedents, home environment, companions,

education, school attendance, habits, recreation, character, reputation, disposition, medical history and
physical or mental characteristics and defects, if any, of the child or young person.

51
tions, but welfare officers do not necessarily do so. Welfare Branch staffing is discussed in Chapter 13.

52 A copy of a typical report is to be found in Appendix C.

The Welfare Branch appoints two categories of fieid worker. Social workers hold formal social work qualifica-
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@ the occupation of the sibli if i i i
hom iblings (if working) and their addresses if they are living away from
© the family’s country of origin. i i
. gin, if they are not Australian:
® the length of time the family has resided in Canberra. and
Ocascigngl}ll])é f;?t;imly historigs, beginning with the marriage of the parents will be included in this
e part.icular intcer ;:rpparmg .th? report may also comment on relationships within the famil
well supanmo ;;elso J;S the child’s relatlﬁnshlp to the family unit (i.e. whether he appears to b};
. ort ng parents, or whether he a i

causing friction amongst the other members of the h%izzlrlsoltg) be the family outcast constantly
Previous offences. This section note isti i . i

interstate pouegs ooas section 1 § any existing police record of convictions. In some instances
Health. This lists any major illnes i

' ] s the i i i
supplicd by the s j child has suffered. Information of this nature is generally
icégc;t;tz‘?vrizil'[ggi;i;n :i;?ir chzlhtohol rgcord§ or information given by the parents and the child, this
e - . 3 . ‘g ?

relationehine p educational level attained, the child’s scholastic ability and peer
Employment. If the child has left sch i

_ , ool, the offi

in and the hopes toe ld has occupatio;]. cer will comment upon the sort of work engaged
Interests. The purpose of this section i i

. urg of | n 18 to provide the magi i insight i ild’
personality by listing his interests, sports activities and hogblls)tilt;as?e ith an insight into the child's
g&g;%Zea;odéﬁir?g:giz ?hne &gria;seboftﬁn %ﬁ'leéldler). This section states the circumstances of the
r by the child. It also not i indi
he may have expressed to the welfare worker about the ogisggt feclings of indiffrence or resret

Pe , . . . .
rsonality. This section contains a general impression of the child’s character as gained by the

2}}112 r:;fal;e;o?ti); clolf;glulde that t.he parents are supportive and the offence was totally out of
the et o the éel .In s?qh mrcumstanqes, especially if it was a relatively minor matter and
worker o ol l?:?a;?]yut‘;hl:r wel{atr,cl: 1nte5vention will be recommended. However, if the
¢ unstaole and the child at risk of i Y i

b ] _ nd sk of further devia
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the chils P Guring ths jont the £ Y ol a supervision order, by stating how unco-operative

records indicate that during this peri i
. period written reports were requested f; %
and 53 or 84.1% of neglect and uncontrollability matters.’* In 6q7.7% of tcljlfaslel 7tl(1)é égﬁgrioa%iggeel:idtehr:

¥ Itmustb
Wittt c:: }slggss:s tél:atl these ﬁguxfes may.be underestimates. In some cases, where welfare workers are familia
reanost be’ an o A]x'eport anll be given before th.e court. In such circumstances no record of are or:
The figure quotes fo'r . é:nrg:rgsxsrtgi;fessn:ay, ﬁqn gcca.}lons, have omitted to record their request for a re;;)ort
) r o oftenders facing ‘criminal’ chargeé i |
traffic charges were not included in the total on which the falculation was ;i22dThe 392 children who faced
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recommendation. However, the court rejected the recommendations in favour of a more severe
measure in 10.4% of cases and a less severe measure in 8.3% of cases. In 13.7% of the reports there
was no specific recommendation. On occasions the court may require a psychiatric or psychological
assessment of a child. Such an assessment is prepared by a member of the Child and Adolescent
Unit of the Capital Territory Health Commission. It sometimes happens that the preparation of such
an assessment is suggested in the welfare report. Three copies of a social inquiry report are prepared
and handed to the magistrate. He, at his discretion, makes one available to the prosecutor, and one
to the solicitor representing the child or to the family itself.*

The Measures Available To The Childrens Court

46. Probation In addition to the power to admonish and discharge, the court has open to it a
number of measures which may be employed whether the child is an offender or whether he is
adjudged to be neglected or uncontrollable. The measures available for non-offenders are listed in
5.55 of the Ordinance, and are repeated in 5.57 and 58, which are two of the provisions relating to
offenders. Release on probation is authorised by s.55(b), 5.57(1)(a) and 5.58(a). The Ordinance does
not prescribe a maximum term of probation. It is left to the court to impose the term which it thinks
fit, and this may expire after the child attains the age of 18. Nor does the Ordinance indicate the
terms and conditions which may form part of a probation order. These may be as prescribed by
regulation®® or as the court thinks fit. Sometimes the court spells out the conditions of an order and
sometimes much is left to the Welfare Branch (which invariably assumes responsibility for the
supervision of probationers). A condition which confers broad powers on the Branch is one requir-
ing the child to ‘obey all reasonable directions’ of a welfare worker. Other typical conditions in
probation orders are: to be of good behaviour, not to associate with named persons, and to accept
supervision for a specified period. Less common is a condition that the child accept psychiatric
counselling. One unusual feature of probation in the A.C.T. is that it need not necesssarily involve
supervision. Such an order is no more than a conditional release with the possibility of being again
brought before the court to be dealt with in respect of a breach of the conditions of the order.
Probation with a condition that the defendant accept supervision or reside where directed by the
Director of the Welfare Branch will be discussed separately.

47. Supervision A chiid may be placed under supervision as a condition of a recognizance or as a
condition of probation. Most of the provisions relating to release on a recognizance apply only to
offenders and are therefore better discussed in the next chapter. In practice, the staff of the Welfare
Branch make no distinction between the different types of order to which conditions of supervision
are attached. An attempt is made to provide supervision appropriate to the child’s needs regardless
of the form the order takes. As might be expected, the size of the individual welfare worker’s
caseload is a key factor. Although no detailed statistics were available on this matter, the social
workers and welfare officers interviewed estimated their caseloads at between 60 and 70 cases each.
In addition, some field officers must perform other duties such as arranging adoptions, writing
reports for the courts, and undertaking general family casework. In one region it was estimated that
of the 60 to 70 probationers in a field officer’s caseload approximately 20 were children. Probation
work with children is considered difficult. The children are likely to want to leave home because they
are at odds with their parents. Furthermore, they are typically experiencing difficulties at school.
Supervision tends to be a family affair. It takes the form of interviews at the office and home visits.
Although no hard data exists, impressionistic evidence suggests that the supervision given is of
variable quality. The field officers do not have time to provide an adequate service for all their
clients. Some receive cursory attention and are seen rarely. With some, more intensive work is
possible; a member of the Commission was told that in one region some children are initially seen
weekly or more frequently. The supervision is then tapered off, but attempts are made to arrange a

s¢  Department of the Capital Territory, Submission, 54.

55 Certain conditions are prescribed by regulation 22 of the Child Welfare Regulations, This regulation deals
with the duties of a person having the care of a child or young person released on probation and of a person to
whose care a child or young person is committed. Most of the duties listed may more appropriately be
performed by the person with day-to-day responsibility for the child's care than by a person designated to act
as a supervisor under a probation order,
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meeting at least once a month. The officer tries to adapt his supervision to the nature of the case, the
length of the order, and the needs of the child. The Commission undertook an analysis of Wel’fare
Branch files to substantiate some of the impressionistic evidence. By locating 87% of all files created
in 1977, and 80% of all those created in 1978, the following results were obtained:

® Nearly one third of all files studied for both years were children’s cases.

@ An average of seven contacts (office interviews and home visits) was recorded with children on
a 12 month probation order or recognizance. There is, of course, no way of determining how
many unrecorded contacts were made.

48. Live Where Directed When a child or young person is released on probation or on a recogniz-
ance a conditipn of this release may be that he live where directed by the Assistant Secretary
W?lfare: In this way the court can fashion a measure which permits sustained intervention in e;
child’s. life. The fact that there is no A.C.T. institution to which children and young persons can be
comrpx.tted provides a reason for the court to make substantial use of orders with live where dirscted
cqndmons. A child or young person in respect of whom such an order has been made may be placed
with parents, a relative, a friend, an interested person, or in a home run by one of the voluntary
organisations (e.g. Marymead, the Lions and Salvation Army Hostel, a home operated by Dr
Barnardo’s or by Outreach Incorporated, or accommodation provided by the Y.M.C.A cr the
Y.W.C.A)). An important feature of a live where directed order is that it is flexible. If one placement
proves unsatisfactory another can be tried without the need to take the matter back to court.
Normally placement is arranged in the A.C.T., but sometimes the child or young person may go to
N.8.W. Usually the placement decision is left to the Welfare Branch. Occasionally a magistrate will
explain in court that a particular placement has been arranged and make a more specific order.
Normally a live where directed order is accompanied by an order that the child accept Welfare
Brgnch supervision. The amount of supervision which the Branch can offer varies. Some of the
Chlldl‘fbl’l {ntt?rylewed said that they had had very little contact with their supervising officer. While
the child is living away from home, whether in the A.C.T. or in N.S.W,, the Welfare Branch pays the
cost of his maintenance.

49, Variati?n, Termination and Breach of Probation The Ordinance makes provision for the court to
vary the period or conditions of a probation order, or to terminate it.>¢ Occasionally the court does
vary the term, or order that the conditions be varied. For ¢example, a condition that the child ‘attend
school regul.al.'ly’ might be varied if the child wishes to leave school to obtain employment. There is
also a provision which allows the court to substitute ancther person for the one named as the
supervisor in thq original probation order.’” The last-mentioned provision seems to be obsolete, as it
is not the practice for the court to specify a person responsible for the child’s supervision. The
sections of the Ordinance which deal with probation do not require that supervision must be
undertaken by a member of the Welfare Branch. The Ordinance seems to have been drafted in such
a way as to permit the court to select a suitable member of the community as supervisor in an
appropriate case. Were this power to be exercised, the possibility of substituting one supervisor for
gnother mxg.ht usefully be kept open. Breach of probation is dealt with in a loosely worded section.*®
Where a child who has been released on probation ‘breaks or is reasonably suspected of having
bquen the terms or conditions of his release’ the child may be arrested and brought before the
Chlliirens Court. Alternatively he may be dealt with by way of summons. If the breach is proved the
court may: '

not\yithstanding that that person has then attained the age of eighteen years, deal with him in accordance with
sectios fifty-five, fifty-seven or fifty-eight of [the] Ordinance.*
Pr.es'umably this means that any of the measures which would have been available in respect of the
original offence may be employed at the subsequent hearing. Thus, for example, if the original
offence was one triable summarily it seems that a court dealing with a breach of probation would be
limited to the measures set out for an offence of this kind. Similarly if the child had been placed on

#* - Section 72(1).
7 Section 72(2).
8 Section 71.

% Section 71(3).
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probation under 5.55(b), it seems that the court would be limited to measures available under that
section. The position is far from clear. In practice, the initiation of proceedings against a child on the
ground that he has broken the terms of his probation order is rare. For example, if there has been an
alleged failure to obey the directions of the supervising officer, proceedings may be initiated by the
Welfare Branch, but this is not common. The appropriate procedure is for the Branch to bring the
alleged breach to the notice of the police and the matter is then dealt with in the normal manner. If a
prosecution is authorised, the Deputy Crown Solicitor’s office is instructed to proceed. Charges of
breach of probation are, however, regularly laid against children by the police when children on
probation come to notice for a subsequent offence. When the police prosecute a probationer for a
later offence, it is their practice to add a charge of breach of probation. Usually beth matters are
dealt with together and, if the subsequent offence is proved, normally a single penalty is imposed.
One difficalty brought to the Commission’s attention is that which arises when the acceptance of
psychiatric treatment has been made a condition of a probation order. The Commission has been
informed that medical personnel tend to take the view that there is no point in offering psychiatric
treatment to an unwilling patient. Hence they discontinue the treatment if the child is unco-opera-
tive. This places the supervising officer in a dilemma. He may decide to rely on persuasion and, if
this fails, take no action, or he may decide that breach proceedings are appropriate. In order to
overcome problems of non-compliance, the Childrens Court occasionally remands children and
imposes conditions such as the acceptance of supervision or psychiatric treatment. Such a course is
taken in the view that a child is more likely to co-operate if he knows that he will have to appear
before the court on a specified date.

50. Com:mittal to a Willing Person Committal to the care of a willing person is authorised by s.55(c),
57(1)(b) and 58(b). The provisions refer to committal ‘on such terms and conditions as are prescribed
or as the Court, in a special case, thinks fit’.®° The court specifies a period of committal, which may
expire after the child attains the age of 18. Guardianship does not pass to the person nominated by
the court. A relative or other suitable person may accept the care of a child so committed. The
Commission was told of a case where such a committal was employed to permit a girl to be placed
with an aunt, Alternatively responsibility for the child’s care may be assumed by a voluntary
organisation, such as Marymead. Two views have been expressed to the Commission about a
committal of the latter kind. On the one hand it is said that committal directly to a vcluntary
organisation is desirable as it allows the organisation to make all the necessary decisions without
reference to the Welfare Branch. On the other hand it is argued that it is undesirable to make the
organisation fully responsible for a child as this can cause problems if the placement proves
unsuitable. For example, what is the organisation to do if the child runs away? The Ordinance does,
however, make specific provision for bringing the matter back to court.*’ In practice, the power to
commit to the care of a willing person is rarely used. It was employed twice in the A.C.T. Childrens
Court between 1 June 1978 and 31 May 1979. Both cases involved non-offenders.

51.  Wardship One of the most far-reaching measures available to the court is committing a child or
young person to the care of the Minister for the Capital Territory®? to be dealt with as a ward
admitted to government control. By virtue of 5.19(1) of the Child Welfare Ordinance guardianship
passes to the Minister, to the exclusion of the parent or other guardian. According to Welfare Branch
statistics supplied to the Commission, 112 wards were¢ in the care of the Director on 30 June 1979,
Seventy two (64.3%) had been committed to wardship by the courts. The remainder had been
administratively admitted to wardship.** Although no figures are published as to the number of

€ Certain conditions are prescribed by regulation 22 of the Child Welfare Regulations. These conditions apply
both to probation and to committal to a willing person,

¢ Sees.71(1) and (3).

62 The responsible Minister is the Minister for the Capital Territory. By virtue of s.10(1) of the Seat of Govern-
ment (Administration) Ordinance 1930 (A.C.T.), this Minister administers all Capital Territory Ordinances
except those specified in the Second Schedule. The only reference in the Second Schedule to the Child Welfare
Ordinance is to Pzt I1I of that Ordinance, which is administered by the Commonwealth Attorney-General.
Part III deals with tne jurisdiction and procedure of the Childrens Court and with appeals to the A.C.T.
Supreme Court. See also s.23(1) of the Interpretation Ordinance 1967 (A.C.T.).

8 Sections 55(d), 57(1)(c) and 58(c).

¢  Discussed below, para.270.
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children committed to wardship each year, the Commission’s own analysi
six children were made wards between 1 June 1578 and 31 May 1979, /glsllih%focr%gtsr;‘;?;ﬁg:?g
respect of ch11dr§n found to.be neglected or uncontrollable. The Minister has a duty to providé for
t!le accommodation and maintenance of a ward or to make arrangements for a ward’s accommoda-
tion and mamtepqnce.‘” In practice what happens is that a senior member of the Welfare Branch
gctx%gl on tl3e ls\;hmster’s b?half, arranges the placement of a ward. Admission to wardship is a ver)';
2 g):r dii de}:qce under which a.chqd may be placed with relatives, with foster parents, in a hostel or
board; Dgr Bouse, 1(;1 an A.C.T. institution opgrateq by a voluntary organisation (such as Outreach
e arnardo’s homes or Marymead), in a similar interstate home or institution, or in a depot’
or 1ome: run by the N.S.W. Department of Youth and Community Services.” Where an A.C.T, ward
$ p a}::ed in a N.S.W_. State giepot or home, the child becomes a ward of the N.S.W. Minister for
outh and ‘(.Dommumty Services.® Hence he becomes a ward of both the Commonwealth and the
N.S.W. Ministers. The 72 committed wards referred to above were placed in the following care:

One or both parents 25
Private foster care 22
Other relatives '4
Marymead Children’s Centre 4
Dr Barnardos 4
N.S.W. voluntary institution 4
Adoptive parents 3
Independent accommodation 3
N.S.W. State home 1
Y.M.C.A. 1
Chapman Hoste]®® 1

72

If one arrangement fails, another can be tried. Wh i

] 1 , an 1 . atever placement is arranged the Weifare Branch
is r.espgnsxble' for the child’s financial support. For children who remain within the A.C.T. su necr-
vision 1s provided by officers of the Welfare Branch.” R

l51_2.t Ter;ninatioq of Wardskip The (.)r.dinance does not make it clear when wardship terminates. A
xst orical analysis gf .repealed provisions of the Ordinance suggests an assumption that wardsfﬁp
automatically terminates at the age of majority, which is now 18 years.” Before 5 April 1979 there

:: Se?tion 21(D).
Before the 1979 amendment, 5.18(2) of the Ordinanc i i ibili isti inister’
o powers in respect of a ward. This s(ulg-section was repe:lelclll?deﬂmed Hils Bextbilic by listing the Minister's
The rem.oval to N.S.W. gf an A.C.T. ward who has not been committed to an institution, but who car most
appropriately be dealt with in a I\{.S.W. State home designed to meet his special needs, is ::overed by clause 3
o}:‘ tlée Second Schedule of the Child Welfare Agreement Ordinance 194] (A.C.T.) By ’virtue of clause 3(2) of
E ;ldec\:gn& Schedule, an A.C.T. ward may be transferred to a depot or home established under s.21 of the
S i elfare Act 1939 (N.S.W.). W_hen such a child is received into the care of the person in charge of the
epot or ho_me he becomes and remains subject to the terms and provisions of the N.5,W. Act ‘ia all respects
as if the child were a ward admitted to State control under the State Act". (Second Schedule, clause 3(5))
Hence the range of placements available to the State Minister in respect of N.S.W. wards is als; available in
respect of A.C.T, wards who have been transferred pursuant to clause 3(2). "
. Child Welfare Agreemer}t Ordinance 1941 (A.C.T.), clause 3(5).
. g\egtg(s)tel f';);(;;tgrded chlldrebr;.
ion s. imposes an obligation on a person caring for a ward to permit an officer to intervi
" A ¢ 0 interview .
tBet'o.rc 197‘}, the O.rdma.nce provided that when a ward attained the age of 18 years the Minisg:: 2,031:&
erminate h.xs guardianship (s.19(2)). The section also provided that where the Minister did not terminate his
guardianship when the ward attained 1.8 years, the Minister remained the guardian until the ward'atfained 2]
Zgﬁ;si (gs. ;3{(2?])1.:& :jlp;eils nt::?atu i. l\? \:/_zlist;lntende(ti‘l to provide that, failing intervention by the Minister. \‘vardship
uld 1 ntll the ward attained the then age of majority, 21 vears. B !
I\gajonty O.rdmance 1?’{4 (A.C.T.), the age of majority was reduced to 18 year-; aru.)il ,in thf:l same yzatrh?;;‘%et}?g
abovementioned provisions of s.19 were repealed. (Ordinances Revision Ordinance 1974 (A.C T))’ It se’
to have been assumed that wardship would automatically terminate at the age of 18. T o

68



26 / Child Welfare

was no provision for discharging a child before the period of wardship expired.” Since that date it
has been possible for the Minister at any time to revoke the admission of a child or young person to
government control.”® Further, a parent or relative™ may, at any time after the child’s admission,
request the Minister to revoke the admission to government control. Where the Minister refuses to
do so or has not within three months replied to the request, application may be made to the Supreme
Court.”® The Supreme Court may revoke the admission and may make orders for the custody,
guardianship and upbringing of the child and for access to the child.” Where the application is
refused, no further application may be made within 12 months, except with the leave of the Supreme

Court.”

53. Committal to an Institution Where a Childrens Court wishes to ensuré that a child or young
person is placed in an institution’ a committal order is made under s.55(¢) 5.57(1)(d) or 5.58(d).
Under such an order the child or young person is held in a N.S.W. institution; by virtue of the Child
Welfare Agreement Ordinance 1941 (A.C.T.) children who are commiited under those provisions
are held in facilities operated by that State.” The Commonwealth Government pays the cost of the
child’s maintenance.® A committal may be general®, which means that no term is specified by the
court, or it may be specific, in which case the court sets a term of months or years. The maximum for
such a term is three years, which can expire before or after the date on which the child attains the age
of 18. Between 1 June 1978 and 31 May 1979, 19 young offenders were committed generally, and 13
were committed for a set term. Together, the cases represent 5.4% of all young offenders (excluding
traffic offenders) dealt with by the courts in that period, During the same period, 13 uncontrollable
children were cormitted generally, and four were committed for 4 set term. Following committal a
child is held in the Quamby Children’s Shelter until transport to a N.S.W. institution can be
arranged.® The magistrates act on the assumption that they can exercise greater control if they order
a specific committal rather than a general one. Thus lengthy specific terms are reserved for the most
serious matters. However, as will be explained, the N.S.W. Minister for Youth and Community
Services is able to exercise complete discretion regarding the term of detention in a N.S.W. institu-

72 This was the date when the Child Welfare (Amendment) Ordinance 1979 came into force. This amendment
was passed following criticism expressed in Director of Child Welfare V. Ford and Another (1976) 12 ALR 571.

13 Gection 26(2). No indication is given of the criteria which should guide the Minister in making his decision.
Nor is it clear whether 5.26(2) is intended to confer upon the Minister the power to reveke not only adminis-
trative admission to wardship (see para.270) but also admission to wardship following a court order.

24 «Relative’ is defined in 5.26(}).

15 Qection 26(3). As to who may make application see 5.26(4) and (5).

76 Section 26(3) and (7).

7 Section 26(10). ,

78 Section 5 defines an institution as
the Child Welfare Agreement Ordinance 1941. In that Ordinance a
Wales institution or place estabiished under the Child Welfare Act 1939
passed in amendment of, or in substitution for, that Act.

7  The reciprocal legislation is the Child Welfare (Commonwealth Agreemeni Ratification) Act 1941 (N.S.W.).

The Commission is aware of the possibility that the existing arrangemerits between the Commonwealth and
d on the current law and praciice. It

N.S.W. Governments will be re-negotiated. However this report is base

would be unwise for the Commission to attempt to anticipate the terms of a re-negotiated agreement. Further,
experience teaches that the process of re-negotiation is likely to take a substantial time.

8  Child Welfare Agreement Ordinance 1941 (A.C.T.), First Schedule, clause 5.

81 The Ordinance does not specify 2 maximum term for a general committal; it seems to have been assumed by
those who drafted the Ordinance that such a committal expires when wardship expires. However, as ‘has been
explained (para.52) the Ordinance does not indicate when, failing Ministerial action under 5.26(2), wardship

a ‘State institution® and indicates that this term has the same meaning as in
‘State institution' means & New South
(N.S.W.) or under any other Act

terminates.
22 Séction 73(1). The maximum period of detention in a shelter is 30 days (s.73(2))- Section 74 provides authority

for the removal of a committed child (but not, it seems, 2 committed young person) to a New South Wales
institution.
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tion.® In i issi
e commitottelg cl:la;sglv\{ilgrczic?‘me to th? Commission’s notice a 16 year-old girl who had been specifical-
1y committed until her ig t.een.th birthday was released after 5'; months.® A child or young per:
e gua?dlizx;)qtm{ll‘ ;wtorpqtlca’lly becognes a ward® and the Minister for thég gapsi?aﬁ
Territory assumes guardiar 3p.] e Minister’s _guardlanship lasts throughout the child’s detention
b st uncle’a ! er in law it then terminates or continues until he attains the age of 18

) r. It seems that a child committed to an institution has a dual status. leuse 2(05 g;’

the First Schedule to the Child Welf:
' | are A i i
ted child?® is received into the care of a I‘Jgirs?:ewnfesrlllteg;? 1ggnce 1941, provides that when the commit-

shall become and remain subj » i
} ject to the terms and provisions of th i
o ! e [Child Welf: i
m:};e:)t; fcsl ;2 saur;:l‘l child had.been‘... lawful}y committed to a [N.S.W.} Institutioen ar fxnAc‘lctthlc:QB9S(tNt.Si;‘ll’\r"')J e
y powers, discretions, duties and authorities vested in [him] by or under th;. :c?t mister -

Und .S. i i

Serv?cfe:{”ST‘g/{xsla;v ;fgmmlttgd child bepomes a ward of the Minister for Youth and Com i
o Min.i o fo,r tl(iel d ::iltmlm'lt‘ted’to an institution by the A.C.T. Childrens Court is a ward lr)x:)t:}rln(t)};‘
the A f al Territory and of the N.8.W. Minister { i
Services. By virtue of 5.20(b) of the Child Welfare Cidinance, the formerO Ir\d?xi?slig; i?ﬁ%gggﬁg&z

for the care of the ward while he i i
e is an SR . s
ot care of the ¥ inmate of an institution. This responsibility devolves upon the

54, Commi i i

e Zs?;gsﬁe?t’dc‘{e’:freA ghlld who has been gommitted to a N.S.W. institution is taken first to a
Souhger boys to Yasmar R oysdover 16 and girls of all ages go to Minda Remand Centre and
younger boys to Yasma E‘Isszman Centre. Both centres are in Sydney, which is approximately 320
e o normali e ass ssment process includes psychological, educational and medical assess-
T i}rlx stitutsi wo weeks. ’{‘he remand centre staff recommend a placement, and transfér
oo e e of?oﬁtﬁugggrgg?n gxyu?lrilt exsecut‘ive officer in the residential ca;e division of
commonly used to accommodate those dealt withyinetr}:’elzczs.'CT'i‘l.e g:gazr:: %ﬁﬁgo;ifvhwh are most

® Daruk, in Windsor, i
and 15 , approximately 740 km from Canberra up to 200 boys aged between 13

. ’ !

Ormond, in Thornleigh, a i

\ leigh, approximately 320 km f; : i

5‘1;1\/; been d.ealt with for school defau:{t and assc:::)iraiecda;:):g:r.r;p to 40 boys and 20 girls who
enang, in Gosford, approximately 370 km from Canberra: up to 200 boys aged 15 or over.

Kamballa, in Parramatta, a ime
e ol , approximately 280 km from Canberra: 10 girls with severe be-

Reiby, in Campbelltown, a im
, approximatel : i
except those held in Kambaiﬁ)a or Ormo)xllg;s?:al;r:cftr; Tog?nberra, younger boys and all girl
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e
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y virtue of clause 2(c) of the First Schedule to the Child Welfare Agreement Ordinance 1941 (A.C.T.) a

committed child becomes subject to the provisions of the Child Welfare Act 1939 (N.S,W.). Hence the N.S.W

IV‘"”S!C[ fOI i Outh alld Com“lunlty Sel VICES assumes lCSp()]lSlblhty fOl Ie]ease deCISlOHS. Ihe lele‘ allt section
Of the ] I's‘ W. Act s S'S l(2) “thh States that'

The Minist i instituti
e M a:lsde;‘e;r:ggec}!‘lis;htaor%gefzc;t;oznyy l;l;t_xtunon any child or young person who has been committed
1d of his parent or other suitabl '
! ! e person
nd conditions as may be prescribed or as he may, in any special caseﬁ deemztizss(i)x:)elley or on sueh terms

Furth i i
o Ch?;'élz)); ;;rltl!:)z (;)t; iiz:)t:lsz 4 o;' tl:i(? First Schedule to the Child Welfare Agreement Ordinance 1941 (A.C.T
e o ax:h e ltharged by the State Minister from the institution at any time and f'o -~
Welfar’e Agmé}n de Ordin::x ceeﬂg:rtxl:): é)lf.ltgevsolrpmit(t)al l?y the court has not yet expired. Neither the crzrm
e e o e tha ety i elfare ( .rdmance requires the participation of the Minist3r for-
Sf:e e o 00, ing of the release decision. 3‘“'
Ceie definition of ‘ward’ in §.5.

ause | of the First Schedule defines a 'child’ i

of i °h : asaboyo :

See definition of ‘ward’ in s.4 of the Child Weifare Ac¥ l;3g9lr(ll*}lgd‘§;)me hge of 18
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Daruk’s population has been approximately 100 while Mt Penang’s has been approximately 150.
Within the limits of the court’s order, discharge from one of these institutions generally depends on
progress. A child who has been committed will usually be discharged before his full term has been
completed. When a child arrives at an institution a case plan is prepared. The aim is to identify areas
to which particular attention should be paid (e.g. the plan might draw attention to a need for special
educational assistance). The staff carries out two-monthly case reviews and, when satisfied that the
child should be discharged, makes a recommendation to this effect. At this stage a distinction is
made between general and specific committals, Witk regard to a child who is the subject of the
former type of order the discharge decision is made by an executive officer of the residential care
division. This officer acts on behalf of the N.S.W, Minister for Youth and Community Services.
When a child has been comniitted for a specific period, however, it is the N.S.W. Minister who
makes the decision, acting on the advice of an executive officer of the residential care division. A
typical term for a child on a general committal is between four and five months. A child who has
been committed for a specific term is normally discharged after approximately two thirds of the term
has expired, although there is no legislative rule to this effect. However, in special circumstances the
N.S.W. Minister will accept a recommendation that a child be discharged after a much shorter
period. An analysis of nine cases of specific committals revealed that four children were held for the
full term ordered by the court, three were held for two thirds of the specified term, one for five of the
specified six months, and cone girl who had been committed for 12 months was discharged after five
months. When a child has been placed in a N.S.W. institution the A.C.T. Welfare Branch does not
maintain routine contact with him, although reports on his progress are supplied to the Branch by
the N.S.W. authorities. The Branch should be informed of his discharge, although this does not
always happen. Before discharge, it is usual for the A.C.T. Welfare Branch to provide the N.S.W.
institution with information about the child’s home so that the staff are aware of the situation to
which he will return. The Child Welfare Ordinance makes no provision for the supervision in the
A.C.T. of a child who has been discharged from a N.S.W. institution, and there is no regular
program of after-care when a child returns to the Capital Territory. It has been suggested to the
Commission that there is room for better liaison between members of the A.C.T. Welfare Branch
and members of the N.S,W. Department for Youth and Community Services. However, it should be
noted that the Department is a large one and that A.C.T. children are placed in a number of
relatively autonomous institutions. It is therefore sometimes difficult for the necessary liaison re-
garding particular children to be arranged. One further possibility must be mentioned with regard to
a child who kas been committed. Such a child may be granted leave from an institution to attend the
Stanmore Community Youth Centre, in Sydney, N.S.W.® This course has, on rare occasions, bzen
adopted with A.C.T. children. The problem is that, before such a placement can be arranged,
accommodation must be found near to the centre. Thus the measure is more suitable for Sydney

residents than for those from the A.C.T.
55. Committed Wards The reference in s.55(c), 57(1)(d) and 58(d) to the power given to the court to
commit a child or young person to an institution either generally or for a specified term ‘whether
expiring before or after the date on which the child or young person attains the age of eighteen’,
implies that a committal may end after the child attains the age of eighteen, Since a child who is
committed to an institution automatically becomes a ward, it is arguable that if the committal
extends beyond the eighteenth birthday, so does the wardship. Alternatively it could de argued that
the child or young person ceases to be a ward when he attains the age of 18 although the committal
may continue. It seems unlikely that such a result was intended, but the Ordinance leaves the matter
in doubt. The question of the status of committed children is dealt with later in this report.
56. Suspended Committal To complete this description of measures which are available both in
criminal and neglect and uncontrollability matters, mention should be made of the court’s power,
conferred by s5.60(1), to suspend a committal order made under s.55(e), s.57(1)(d) or s.58(d). This
power may be exercised if the child or young person enters into a recognizance, with or without
sureties, to be of good behaviour and to comply with any conditions set by the court. The court may
require a child dealt with under 5.60 to accept supervision and, less commonly, to live where

directed.

%  This course is authorised by the Child Welfare Act 1939 (N.8.W.), 5.53(1)d).
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The A.C.T. Supporting Services
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defaulting child to a prison or to a N.S.W. institution. When a child is in default the maximum
period of committal to a shelter is 30 days.** Fine defaulters have been held in Quamby for up to

10 days.

Holding orders. Children held under a holding order made by the Assistant Secretary, Welfare or
by his delegate. This is an administrative procedure whereby interstate runaways or A.C.T.
children whose parents cannot be located are held for a short time until their parents can collect
them or until arrangements can be made to send them home. The normal maximum for deten-
tion of this kind is 48 hours and the child’s written consent is obtained.

It should be noted that, while the role of the Belconnen Remand Centre is defined by O: inance®,
there is no Ordinance which deals specifically with Quamby. Its role has evolved, and not all of its
functions have specific legislative sanction. For example, the Child Welfare Ordinance does not
expressly authorise the Superintendent of Quamby to hold a child or young person before the initial
court appearance, and it can be argued that it is only the police who have the authority to detain
children at the pre-court stage of the process. The staff of Quamby work three shifts. They are from 7
a.m. to 3 p.m., 3 p.m. to 11 p.m., and from 11 p.m. to 7 a.m. The normal staff for the two day-time
shifts comprises a Chief Custodial Officer and two male and two female custodial officers. The
Superintendent is on duty from 8.30 a.m. to 5 p.m. At night a Chief Custodial Officer and one
custodial officer are ocn duty. The shelter can accommodate 10 children in single cells. Each has its
own toilet. In addition there is accommodation, in less secure conditions, for four more children,
There are three outdoor yards which are used for recreation. Visiting facilities are limited and
children talk with their visitors in the dining room, the staff room, and, in fine weather, in the yards.
The children get up at 7.00 a.m. and, before breakfast, clean their rooms. Those who are going to
court are collected by the police at 8.45 a.m. Those spending the day at the shelter do general
cleaning work for the first part of the morning and then play games in the yards, play indoor garnies
or watch television. There is no formal program, and the day is spent in a combination of sporting
and recreational activities. Each child is locked in his cell for the night. The average length of stay
during April 1980 was 10.35 days. Some stay much longer. For example, in 1978 a boy w¥as reported
to have spent 51 consecutive days in the shelter®® and early in 1980 a girl remained in the shelter for

30 days.
58. Homes Run by Dr Barnardo’s and Outreach Inc Dr Barnardo’s in Australia is a weifare organisa-
tion operating throughout Australia and overseas. Outreach Incorporated is a charitable organisa-
tion operating in the A.C.T. At the time of this report, Outreach’s work with children in trouble was
being graduaily transferred to the Richmond Fellowship, an English agency which began work in
Australia in 1973. The homes established in the A.C.T. by Dr Barnardo’s and Outreach Inc., in the
main provide accommodation for children who have been the subject of court proceedings. These
are children whom the Childrens Court has ordered to live where directed by the Assistant Secretary,
Welfare (such an order may be made as a condition of a remand, of a probation order, or of a release
on a recognizance) and those who have been made wards. On very rare occasions the homes run by
these two organisations also accommodate children who have been voluntarily placed in their care.
Dr Barnardo’s runs iwo group homes in Canberra suburbs, one in Downer and the other in Curtin.
Its two houses provide long-tarm care for children, most of whom are aged between 12 and 17, Each
of its homes accommodates both boys and girls. The Downer home accommodates 10 children and
the Curtin home nine. Each is a suburban home and the children go out to school or work, and are
permitted to go out in the evenings and at the weekends. The houses are run by full-time residential
youth workers. Provision is made for the care and support of a znild after he leaves one of the
homes. A typical length of stay is 10 months. The homes established by Outreach Inc., are also in
Canberra suburbs, one being in Curtin and the other in Lyneham. The Lyneham house has accom-
modation for seven children and the Curtin house for six. The age range is from 13 to 18. The
Outreach homes were run in a manner similar to those operated by Dr Barnardo’s. They provided
open accommodation under the control of house parents. A typical stay was four to five months,

although some ch*dren stayed for a year or more.

% Child Welfare Ordinance 1957 (A.C.T.), 5.62(2).
% Remand Centres Ordinance 1976 (A.C.T.).
%  Canberra Times, 24 September 1978.

Children in Trouble: The Present System / 31

59.  Marymead Children’s Centre. Ma i
: . Mlarymead is run by the F i issi i

> v : . y ranciscan Missiona
so(:nn::lrlli r?.ag‘llohg (S}’}‘l;; ch. It.hm.zses a maximum of 50 children. The average nuxrﬁf;? gxiry’tpf th.e
s childregn i\ f?i‘l 'ﬁ" ey reside in five cottages. Each cottage has a housemother and housesy a lrr:e .
visited en lierent ages. The popule}tlon fluctuates. At the time a member of the Commi o
ioroans f‘orot{::; i]n 197%’t;h§§§i welre 29 children in Marymead. There is also a cottage which prrlg\s/?:ion

- amilies with difficulties. Th i i .
o reare for | proceedings ae v s Tt :e categories of children held in Marymead before, during,

© those whom the police have a i
) 1 pprehended as potent
ral:ely) children who will be dealt with as oﬂ'er;:derg‘la“y neglected or uncontrollable or (very
o c;lnllgren remanded by the court: ’
® children who are released obati ii i iti
wgerc directod ot on probation or on a recogrizance with the condition that they live
© children who are wards,

Thus all categories of children in trouble a i
) : re catered for, i.e. offenders, neglected

gl;ulrggerré .rlez?ytl;os&w}w ailf"e thg victims of child abuse might be brought tgo It'/laryerlrllledaxgl})??lf;o;g?;:
. » Oy Lhe Wellare Branch. Marymead houses both b i

hold boys oe o age of 15 Ty oneh. T oys and girls but normally does not

: 12 sual for Marymead to house offend but i

occasionally. For example, a girl who is remanded i esistant Soorstas. ooben
; X n the care of the Assistant S

might be thought by the welfare staff to be better sui o Quambe e atee

y ' er suited to Marymead than to Q b

major category of children held at Marymead consists of h iy plaged theoe e,

their parenss whan it eid at 18ts of those who are voluntarily placed there by

one of the parenss man bz o ances do not permit the parents to care for them. For example,

60.  Other Facilities Other facilities availabl i

¢ Z e for wards and children ordered to live h i

:gi-lrl:'xi?l )I/I(;Slifést?)pg?:(}‘:ry (::Iﬂei il?dcgﬁ and 'Ifl}:e Y._W.CIJ.A., although the latter orgavr:iszrt?oc::riicrtlzci

: ! cat _ tdren. lhere is also the L.A.S.A. Youth C i
Salvation Army) which provides tem i e o Al 20
) porary accommodation for up to ni hild i

hostel accepts children dealt with b i Sge for ohildren in aifsoh this
: y the courts, it also acts as a refuge for children in di y

will accept young peop%e r;ferred‘ by the poliqe, Welfare Branch, the Salvation Z;gylt?hcél lé’;l’p??acll

placed in an adult psychiatric ward in Woden Valle i hi
. ard in y Hospital. Children aged betwe
?:rycl})]eiel ctirr:l]ti;ihgl; :r;alltpls]ychl‘?tr:jc :in-ﬁ)atienf onit for children in ch ngal Cavxvlgzrrlr;w}?lc?srgiit;lz
entally retarded there are the Bruce and Chapman Hostel i '
are grossly retarded may be placed in the Grosvenor Hospital i NSW. Other N gy jose who
( tal in N.S.W. Other N.S.W. hospi
occasionally accommodate A.C.T. children who a tion i acilitics o tho,
State o whisg ommodate / Brar‘lch ldre re emotionally disturbed. Other facilities in that
_ call are, for example, the W ’ Ro
Catherine’s School, the Arncliffe Girls’ Hom & T, ingarimbil Childsen's o TS St
s e, Boys’ Town, Bungarimbil Children’ ’
Melrose Boys’ Home. All are church instituti itio *Dr. Barnardors Home o 2nd the
I 3 ons. In addition, the Dr. ’ i
in N.S.W, caters for severely emotionally disturbed children. " Barnardo’s Home at Lindfield

A Unified System for Separate Groups

SV 1l .th f&:;r:j ;1;1: :rc:gerglgi;% tl}f isdclear Bth:;t there is substantial overlap between the systems for dealing
= -olrenders. Both groups are handled within a legal f
one Ordinance, the Child Welfare Ordina i inance suggests thar pca, 0 the
: 3 nce. The title of the Ordinanc i
categories of children in trouble can be viewed i i e o the various
1 as having a good deal in co i
general terms, their problems can be seen as the co ices Althouan o
: X ¢ concern of the welfare services. Alth it i
Important not to over-emphasise this aspect — at rens Conein the
— tage has the pre Child i
A.C.T. been seen as an extension 3 itory’s welt s - the Ordinanoe oo oo
: of the Territory’s welfare a i i i
together procedures in which the conce i the taw enforoomans nce does bring
get rns and techniques of the law enf:
criminal lawyer are mingled with those of th with regard g0 ooy the
b e welfare worker. Thu ith i i
trouble, the role of the Australian Feder ice i . aling with hate i dren in
<deral Police is not confined to dealin with th i
S ose wh
ggcigsgxsl.;\dgmbirs of the force undertake preventive work and bring neg]gected and uncocr)ltcrcc))llrllalt?ll;
elore thie court. When court proceedings are considered to be necessary, a non-offender is

non-offeniders, and the procedures em
s ployed for one group are often ver similar to th
- 0
the other group. Most of the measures available to the court may be utilis);d whether theifl:ti:f igoi



32 / Child Welfare

mple, a young offender might be made a ward, or a neglected
infant might be placed on probation. When supervision is required, it is the Welfare Branch which
provides it, whether the child came to notice as an offender or because he was adj udged neglected or
uncontrollable. Finally, when children must be removed from home, many of the institutions which
are used make no distinction between offenders and non-offenders. In short, the present A.C.T.
system for dealing with children in trouble is one in which criminal and non-criminal procedures
and responses are inextricably intertwined. This is perhaps the system’s most important characteris-
tic. Society is ambivalent as to how to treat its troubled and troublesome children. With regard to tne
offender it feels it cannot ignore his offence, but, wishing to respond in a benevolent manner and to
meet his special needs, it also concerns itself with the characteristics which he shares with the non-
offender. With regard to the neglected or uncontrollable child, although the primary objective is to
offer help, this objective is pursued within a framework which, by reason of its personnel, procedures
and outcomes, has much in common with the criminal process. For both groups the result is a system
which must endeavour to combine conflicting objectives. Many critics of child welfare systems in
Australia and overseas have argued that the attempt to pursue divergent objectives has produced
practices which satisfy neither the lawyer nor the welfare worker.
A recurrent theme of the literature has been that the [Children’s] Courts and other agencies have sought to
achieve two basically incompatible objectives, namely to provide help for children in need and to deal with
children who commit offences or are otherwise troublesome. It has been argued that in practice the system
succeeds mneither in effectively providing needed welfare services, nor in punishing fairly and deterring
children whose behaviour threatens the community.”
The resulting combination of objectives raises fundamental questions about the purposes which
society should pursue when dealing with offenders and non-offenders. An analysis of society’s
objectives with regard to the former category is contained in Chapters 5 and 6, and policies for non-
offenders are examined in Chapters 8 and 9. Before turning to these matters, however, it is necessary
to examine the setting of relevant age limits and so to define the classes of persons to whom child
welfare laws should apply. This task is undertaken in Chapter 3. The report then examines the
current law and practice in relation to young offenders in the A.C.T. (Chapter 4).

criminal or a non-criminal one. For exa

*» Commission of Inquiry into Poverty, Law and Poverty in Australia, Second Main Report, (1975), 300 (hereafter

Commission of Inquiry into Poverty).

3. Age Limits

Defining the ‘Child’

Legally Prescribed Ages Before separate consideration is given to offenders and non-offenders

there is one general issue which requires attention, Consideration must be given to the age at which a

6  Age at which a child must be enrolled at school.!
7 Age at which a child may be given a licence to take part in public entertainments.2
8  Age of criminal responsibility.?

10 Age at which i ; s .
. v%n lifes ich a child may, subject to parental consent, effect an insurance policy upon his

12 Age at which the consent of a child must normally be obtained before that child is adopted.’
14 Age at which a child is presumed to understand the wrongness of a criminal act.¢
Age at which a boy is presumed to be capable of sexual intercourse.’

Age at which a child m I i i i i i
Family Coch ust be heard in custody, guardianship or access proceedings in the

Age at which a girl may be given judicial authority to marry.?
15 School leaving age. !0

Age at which a child may be granted a licence to engage in street trading.!!
16 Age at which a girl may consent to sexual intercourse, 2

Age at which a child becomes a young person. '3

Age at which a gun licence may be granted,!

Age at which a boy may be given Jjudicial authority to marry.'s

Age at which a child becomes eligible for unemployment benefits.!6

Age at which child endowment normally ceases.!?

Age at which a young person may freely effect an insurance policy upen his own life,!8
17  Age at which a driving licence may be obtained.!®
18 Age of majority,2°

Edycation Ordinance 1937 (A.C.T), s.8(1).
Chgld Welfare Ordinance 1957 (A.C.T.), 5.90 and 92,
C.hlld Welfare Ordinance 1957 (A.C.T)), s.108,
Life In.sun..xce Act 1945 (Cwilth), 5.85(1).
Adop.non of Children Ordinance 1965 (A.C.T.), s.31.
See discussion (para.67—68) of the doli incapax rule,
See R.v. Willis (1864) 4 SCR (NSW) 59,60,
Famx}y Law Act 1975 (Cwilth), 5.64(1)(b).
Ir::'fjamage Act 1961 (Cwlth), s.11 and 12,

ucation Ordinance 1937 (A.C.T)), 5.8, and see definition of ‘the school leavi "ins

L 1 ., 8.8, aving age' in s.5.
g:(:tlic(i) l:k;ellfz;et }grgz};t;e ASSZQ%%?NTS)’ \;88(1)‘(:1); s.§8(l)(b) contains a special exemption for 14-year-olds.
w{:ere the girl 1y pomes o -3.W.) as it applies in the A.C.T. creates the crime of carnal knowledge
Child Welfare Ordinance 1957 (A.C.T.), 5.5; see definitions of ‘child’ ¢

} ¢ .C.T), s.5; d ‘young person”,

Gun Licence Ordinance 1937 (A.C.T.), s.6(1)(a); 5.6(1)(b ides for 2 pi i
Max"riage e o Cothy o 13T ()(a); s.6(1)( ) provides for a pistol licence at 18 years,
Soc_xal Services Act 1947 (Cwilth), 5,107,
S?mal Services Act 1947 (Cwilth), 5.94-95,
Life Insurance Acg 1945 (Cwith), 5.85(2). See also sub-section (3) of that section.

Age of Majority Ordinance 1974 (A.C.T), s.5. The section i
.C.T.),s.5. provides that upon a person atfaining the age of 18
years, the person ‘attains full age for all purposes of the law of the Territory’ s not cubjers
i 0 . S
want of legal capacity by reason only of his age’. (s.5(2)). (5300 and s not fublectto any
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Voting age.”

Age at which a person is liable to serve as a juror.?

Age at which a person may make a valid will.”

Age at which a young person normally ceases to be eligible to appear before the Childrens
Court.?

Age at which it is no longer possible for the Family Court to make a custody, guardianship
or access order.”

Age at which parents are no longer normally liable for a child’s maintenance.”®
Age at which a young person may lawfully be on licensed premises or purchase liquo
Age at which a young person is liable to serve in the Defence Force.?

19 Age at which a young person is liable for registration under the National Service Act 1951
(Cwlth)?

21 Age of majority at common law.”® . N N
Age at which a young person is entitled to be registered as a tax agent’, a patent attorney

or a minister of religion®

Age at which a young person is qualified to be a member of the House of Representatives.**
Age at which, in respect of immigrant children, the Minister for Immigration and Ethnic
AfTairs ceases to be the children’s guardian®.

Age at which a young person’s parent or guardian may no longer claim certsaﬁin expenses,
incurred in respect of the young person, as deductible for certain income tax™ or superan-
nuation® purposes.

Age at which a parent of a child, or a person in loco parentis, ceases to have an insurable
interest in the life of the child.®®

I..27

Upper Limits

63. The Jurisdiction of the Childrens Court In seeking to determine the age lir‘nits. which. are relevant
to the A.C.T. Childrens Court, the Commission is aware that there are no objectively right answers.
For example, it cannot be said that the age of criminal responsibility .is based on any universally
observable facts of child development. The attainment of a particular birthday _does not confer ona
child the instantaneous ability to understand the nature and consequences of his actions. The fixing

# t 1918 (Cwlth), s.39(1). )

n .}13 éiic:so r(a)lié?gange 1&67 (A.)C.T.),(s.)9. This section provides that a person whose name is on the roll of electors
is, unless disqualified or exempt, liable to serve as juror.

23 Wills Ordinance 1968 (A.C.T.), s.8. An exception is made for members of the Defence Force: s.16,

4 Gee definition of ‘young person’ in Child Welfare Ordinance 1957 (A.C.T.), s.5.

25 i t 1975 (Cwith), s.61(2).

% I;zﬁig II::: ::::t 11375 ((Cwlth)), 5.73 Sirzd 76(2). The Court can order maintepance beyond 18 years to enable the
child to complete education or because he is mentally or physically handicapped (s.76(3)).

27 Liquor Ordinance 1975 (A.C.T.), 5.80--84.

e 03 (Cwith), s.59. )

» gi?:::&i&éi:ﬁ« 195)1 (Cwilth), s.10(1). The National Service Termination Act 1973 (Cwlth) terminated

lications of persons to register or to render national service.

30 %gsbviftually ecligsed by lcgis%ation: see Finlay, Family Law in Australia, (_1979), 160. For ;ef’erence to thle
principle at common law, see Blackstone, Commentaries, Book 1, 464, and Xing v. Jones (1972) 128 CLR 221,
263, per Gibbs I.

31 Income Tax Assessment Act 1935 (Cwlth), 5.2513(3).

32 Ppatents Act 1952 (Cwith), 5.133(3)(b).

3 Marriage Act 1961 (Cwith), 5.29(d).

34 The Constitution, 5.34(i). .

35 Immigration (Guardianship of Children) Act 1946 (Cwlth}, s.6.

36 Income Tax Assessment Act 1936 (Cwith) ss.82F(3)(b), 82JA(1).

37 Quperannuation Act 1922 (Cwlth), s.4.

B  Life Insurance Act 1945 (Cwlth), s.86(1)(a).
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of the age of criminal responsibility is no more than the reflection of a vague feeling that the very
young should be shielded from the rigours of the criminal law.

The age of responsibility is, in effect, not the age at which the child can tell right from wrong — most five year
olds can do that — but the point at which society feels it can unashamedly punish. Most of the efforts that have
gone into raising the age of criminal responsibility have really been efforts to mitigate the full severity of the
law that might otherwise fall on children whom we recognise as being imperfectly socialised rather than
morally ignorant.*

A similar comment can be made about the setting of the age at which a child passes out of the
jurisdiction of the Childrens Court. Society feels that there comes a time when a child should be
treated as an adult. However, some of those who are labelled ‘adults’ might still be very immature,
while some of those who have not attained the specified age might display adult attitudes and
behaviour. The Commission has concluded that the law should continue to reflect the feelings on
which the two existing age limits are based. The problem of the age of criminal responsibility will be
discussed later in this chapter. On the subject of the upper limit of the Childrens Court’s jurisdiction,
the Commission concludes that, in spite of the range of ages cited above, the age of eighteen has a
particular significance. In our society it seems to be the age which is most closely associated with
‘adulthood’. Many of the school pupils to whom members of the Commission spoke regarded the
attainment of the age of 18 as marking a significant change of status. Eighteen is the age of majority
and the voting age. Its selection by those who framed the Family Law Act 1975 (Cwith) is also
important. At the age of eighteen a young person can no longer be the subject of a guardianship,
custody or access order. Nor can he normally secure court ordered maintenance from his parents.
This suggests that someone who has attained this age is no longer dependent. He can and should
make his own decisions. With regard to children dealt with as cffenders, it has been pointed out to
the Commission that there is a further reason for retaining the age of 18,*° This is the upper limit of
the Childrens Court’s jurisdiction in N.S.W.*! and difficulties would arise if a different age limit were
adopted in the A.C.T. As is explained later in this report*}, the A.C.T. Childrens Court does not
normally sentence children to imprisonment. If the upper age limit of that court’s jurisdiction were
reduced to 17, the result would be that 17-year-olds would sometimes be sentenced to imprisonment.
Since there is no prison in the A.C.T., persons sentenced to imprisonment by A.C.T. courts serve
their sentences in N.S.W. prisons. The N.S.W, prison system is not designed to deal with 17-year-
olds and difficulties would arise if it had to make special provision for a small number of A.C.T. 17-
year-olds. The age of 18 should be retained as the upper limit of the A.C.T. Childrens Court’s
jurisdiction. A similar recommendation was made by the N.S.W. Green Paper.*

64. Children and Young Persons The Child Welfare Ordinance distinguishes between ‘children’
(those under 16) and ‘young persons’ (those 16 and under 18).* At first sight, the arguments
supporting the preservation of this distinction are strong. It can be argued that distinctions should be
made within the broad age range over which the Childrens Court has jurisdiction. ‘Young persons’
are in a transition stage. They are almost adult, and hence the law should differentiate between them
and children. The notion that legislative recognition should be given to the fact that they are more
responsible is attractive. However, quite apart from the fact that acceptance of these views requires
the creation of a further arbitrary dividing line, the Commission has concluded that the distinction
cannot be given practical significance.*” Several possible ways of distinguishing between children
and young persons were considered:

¥ Morris, ‘Struggle for the Juvenile Court,” (1966) New Saciety, 7(176), 17. Emphasis in original,

4 ‘Mr R.D. Blackmore, 8.M., Submission, 3.

. See definition of *young person’ in s.4(1) of the Child Welfare Act 1939 (N.S.W.).

42 Para.l00.

4 Green Paper, 32 and 45. The Department of the Capital Territory also favoured the retention of the existing
upper limit of 18. Submission, 45.

% Child Welfare Ordinance 1957 (A.C.T.), 5.5.

45 Although the existing Ordinance creates & distinction between ‘children’ and ‘young persons’, very little
relidgnce is placed on it. With the exception of certain provisions relating to the employnient of ‘childrer’ (see
Parts XI and XIA of the Ordinance), the Grdinance applies equally to ‘children’ and ‘young persons’. The
employment of children is discussed in Chapter 12.
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persons’. The distinction in the present Ordinance should be abolished. The chapters which follow

. . . ! the Commission favours a policy of refer to “children’, a term intended to apply to all voung people under the age of 18.
o Diversion from court. As will be explained 1; C(lilap;ttg(); P oo e ey o scceptod, i »
d e e eould b numbt:ir o y(cl)}ln%tp er‘ly;l;ng persons’ from the court: diversionary : Lower Limits
i i 1d be placed on diverting I m t! 3 ; :
lsi:zsitzlg]ilgsh?:f)llsllgoge direc{)ed mainly towards ‘children’. This possibility was rejected by the | 6s.

The Age of Criminal Responsibility Section 108 of the Child Welfare Ordinance states that there
is a conclusive presumption that a child under the age of 8 years cannot be guilty of an offence. A
number of the submissions received by the Commission suggested that the age of criminal responsi-

? ill al i factor when the decision to
issi the offender’s age will always be an important |
1(3:1%?:311112?: r::de. A 12-year-old charged with theft is far less likely to appear in court than a

i imi bitrarily excluding members of a certain bility in the A.C.T. be raised to 10.*” Others suggested that it remain unchanged.*® The arguments in
17-year-01df facuzﬁ aszlr?é:lail;gciiggc:%s:{ﬁl;:rptrzigr:lgle ) aﬁ’ow o T may have no ’ favour of raising the age of criminal responsibility in the A.C.T. from eight to 10 are as follows:
rom e : vx : ' : ‘ by . 3 * 2 54 3 - -
Z%Zigir::ll Izo exercise their discretion, unhampered by a further age limit which may have no : e e o e e e o
. - 4 |
bearing on the actual capacities of the accuse |

the A.C.T., which is an islan¢ completely surrounded by that State. Further, there would be

o More severe penalties. “Young persons’ could be made liable to more severe penalties than practical benefits in setting the same age in each jurisdiction. As has been explained, the

‘children’. Difficulties are encountered when an attempt is made to put this principle into

| desiable o provide it et mston shouldbe s AT, children who use these facilites e n the same age sroup as their N.S.W. counterparts,
practice. It would be undesirabie 10 p erson. Placement in an institution should be a ! o AC T chil ren who use these facilics ar in thesame age group as Comm{ W counera 5
readily employed when the Juvergle e Ir)ls At first sight it might seem that a fine is « ‘ g ge o o y furis S.
last resort, both for children and young persoils.

moves to reduce it in those countries where this age has been adopted.
Intervention by the criminal law, particularly in the lives of the young, is a drastic, and
generally clumsy process and, although the age of criminal responsibility is an artificial

penalty which is appropriate for young persons rather than é‘o;l chf;ldren, fortiitmn;?;tzzsn‘zf

. H oS on-
il t a young person is in employment. However, with the ine a most /b lumsy | > :
ilifjeelryatti}; is tyhe abgilli)ty to pay. it should not be universally assumfa? ttlhat at t?hﬂd (\:;11; br; 1;‘3331: concept, raising it is consistent with a general policy of diversion.

A e necessa . . . .. e s .
to pay a fine. Nor should it be assumed ;ha;l a younfolt):gsggo\sfélﬁ 5 }?;:/ many young people : Notwithstanding Ehese arguments, the age of criminal responsibility in the A.C.T. should remain
Many young people attend a college. As t led guiebseqbett or off than the average child. When ' unchanged. To raise the age from eight to 10 would simply be to substitute one arbitrary age for
in the A.C.T. are unegxploy§d. Theyl c\iN 1(; u n'(I)able to the court the primary objective should , | another. What is needed is a fundamental re-examination of the concept of the age of criminal
considering the penalties which should be aval o distinction would reduce this flexibility : responsibility.” The concept is an artificial one which does not reflect observable facts of child
be flexibility. The tr)r}takmgd‘;gitdhiighl’iféysﬁﬁi %ﬁ;sy have nothing to do with the facts of the development. Nor does it rest on principles embodied in the criminal law. If society’s concern is
and impose an arbitrary

with protecting from the criminal process those whose incapacity deprives them of the mens rea
in‘ciii\llidual casIe- .al. A ‘young person’ could be at greater risk of being dealt with in the system which normally must be established as an ingredient of any offence, it can be argued that there is no
O Adult criminal trial. Ay

; . : hinder the need to set a minimum age of criminal responsibility. It might be possible to rely on basic principles
for adults. Agz}ir},.such a suggestion cari be rejezteg i‘;nog;efi‘:g? c‘i,shti}é;ttﬁew,gzlg?strate takes of criminal law which require the prosecution affirmatively to establish the mens rea of a defendant
pursuit of flexibility at the .dl.sposmona stage. St . ivenile for trial, and it is proper that he 5 in every case. Thus a satisfactory examination of the age of criminal responsibility would raise
into account when he is deciding whether to commit a_1uvﬂ_ ce is more likely to be committed j fundamental questions, the answers to which would have ramifications throughout the criminal
should do so. A 17-year-old charged with a very .serxo%; © enBe ¢t there may be occasions when justice system in Australia. Such an examination should be undertaken on a national basis and not
for trial than is a 13-year-old charged with asm};lai? gnge‘a l.lu The enactment of a rule ; as an isolated decision in a Territory project confined to child welfare law. The concept of a
it is appropriate dthat the 13-z:}?'r_omu???su&ideesir;fle y ajury. i minimum age of criminal responsibility is part of the law in every jurisdiction in Australia.® It
designed to impede or prevent this res . '

o Limils to care proceedings. A distinction between qhildren and young persons c01;11d be utt;:ffg
in defining the grounds for non-criminal proceedings. Pex:haps society should ave“res raires
imposed on its ability to initiate protective intervention én ;he hyes of y?‘u?;;r;;;g,g?:v; The

i i in Chapter 8, there is suppori
argument has some merit. As will be shovyn in C 8, ¢ ¢
so%:iety sh;uld be prevented from intervening on the basis of misconduct not amounting to a

would be inappropriate for the Commission to undertake an examination of the concept in the
context of one jurisdiction. Further, the concept of an age of criminal responsibility is artificial in
another sense. Whatever the age set, it is a common practice throughout Australia for non-criminal

. s abe Uiew i cepted, it could lead to the con- ; j i Foreman, Fubmission, 22; Department of the Capital Territory, Submission, 45; Capital Territory Health
criminal offence. Even if this view 1s not wt?dﬁljlearttegézltaicn c% ercive action. For example, it i Commission, Submission, 2; Mr R.D. Blackmore, S.M., Submission, 2; Mr B.A. Holborow, Submission, 1.
clusion that misconduct by older juveniles should not r A ciations be made ; % A.C.T. Police, Submission, 17; Catholic Welfare Advisory Cormittee of the Archdiocese of Canberra and
might be decided that a child who persistently runs away should in some situations be | 9 a Goulburn, Submission, 9—10.
the‘ subject of non-criminal proceedings, but that a young person who b_ehayes 1{1t Ecli g:’snlnil; : % Child Welfare Act 1939 (N.S.W.), 5.126.
manner should be left to run. Though the Commission sui?scrﬂ?es e thlf‘ VIEW, 1t @ thi ; %0 In addition to N.S.W., two other Australian States have adopted 10 as the age of criminal responsibility. These
believe that it is necessary to rely on a chronological classification in ercer to alchleve tl S : are South Australia (see Children’s Protection and Young Offenders Act 1979, 5.66) and Queensland (see The

It. If the screening process operates as it should, there should be extreme retl‘xc’tance o Criminal Code, 5.29). Ten is the age selected in England (see 5.50 of the Children and Young Persons Act 1933
;zi:rv.ene coercively when non-criminal misconduct is alleged, whatever tfhe Ju\{emli-e s ageo-m . A (U.K.) as amended by s.16 of the Children and Young Persons Act 1963 (1J.K.)). In the United States the
' ining justificati distinction is one of terminology.
o Nomenclature. The only remaining justification for the

Juvenile Justice Standards Project recommended the age of 10. (See Juvenile Justice Standards Project,

borsons aged between 16 and 18 resent being described as ‘children’. Furtbermore, in the Standards Relating to Juvenile Delinquency and Sanctions, (1977), 14.)

A . AR T A h these considerations 3 For a discussion of the concept of the age of criminal responsibility see Kean, ‘The History of the Criminal
community » person of that age is not normally called a ‘child". Although these 575 0 Liability of Children’, (1937) 53 Law Quarterly Review, 364; Williams, ‘The Criminal Responsibility of
must be given weight, the Ordinance should I:lot embody dl?tm-cglm}l‘s © ? ; t;:(;g; of the 2xisting‘ Children’, [1954] Crim. LR 493, Williams, Criminal Law — The General Part, (2nd ed., 1961), 814—820; and
Arguments relating to nomenclature do not in themselves justify the reterti . ' ‘ Westbrook, ‘Mens Rea in the Juvenile Court’, 5 J Family Law, 121 (1965).
terminology. o tical . ’ ¥ The Australian jurisdictions which have set the age of criminal responsibility at 10 have been noted above

Having explored each of the above possibilities the Commission has conclutie.q that no Erf‘ e (n.50). Eight is the age set in Victoria (Crimes Act 1958 (Vic), 5.335). Seven is the age set in Western Australia

ﬁg 1d result from the maintenance of the existing distinction between children’ and “young (Criminal Code (W.A.), 5.29) and in Tasmania (Criminal Code (Tas), 5.18(1)). In the Northern Territory there
benefit would re . , is no legislative age of criminal responsibility. The common law, which sets the age at seven years, is in force.

4 Para.25.
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proceedings to be initiated against children under the minimum age who commit acts which would
be criminal were the children over that age. If the child is too young to be charged, the offence is used
as a ground for neglect or uncontrollability proceedings. Thus the fact that a child is under the age of
criminal responsibility does not make him immune from court action in respect of ‘criminal’
behaviour. Society does not ignore his behaviour. It employs a procedure which, though nominally
different from a prosecution, can result in the imposition of measures which are very similar to those
imposed in respect of children who are explicitly dealt with as offenders. Everyone involved in this
procedure—including the child— knows that the basis for the proceedings is the act which would
have been an offence if the child had been of sufficient age. Hence it is necessary to ask whether a
raising of the age of criminal responsibility would confer any real benefit on children in the A.C.T.
Finally, the available evidence does not suggest that there is a pressing need to raise the age of
criminal responsibility in the A.C.T. The statistics compiled by the Commission showed that very
few children aged eight and nine were brought to court as offenders between 1 June 1978 and 31 May
1979.% The raising of the age of criminal responsibility from eight to 10 would make virtually no
practical difference to the operation of the criminal justice system in the A.C.T.

66. Offences by the Very Young A recommendation in favour of retaining a minimum age of
criminal responsibility raises questions about society’s reaction to anti-social behaviour by those
under that age. Having set such an age, how should society react when a child under that age
commits an act which would be criminal were it committed by someone over that age? Reference
has been made to criticisms of the use of neglect or uncontrollability proceedings. The problem is
further compounded by the fact that, later in this report, the Commission recommends the abolition
of neglect and uncontrollability proceedings in their present form and proposes that care proceed-
ings be substituted.*® In formulating the grounds for these proceedings the Commission has sought
to produce a series of specific definitions designed to limit intervention, in the main, to situations in
which the child has suffered, or is likely to suffer, harm. Broad concepts such as ‘uncontrollability’
have been rejected.’® Consideration was given to recommending that the alleged commission of an
offence by a child under the age of criminal responsibility should be made a specific ground for the
initiation of care proceedings in respect of the child. This course has been advocated in the United
States.’® In a submission to the Commission, the Department of the Capital Territory suggested that
the prosecution of all children under the age of 14 should cease and that children aged between 10
and 14 who are alleged to have committed an offence should be made the subject of care proceedings
when court action is thought to be necessary.”” The Commission does not believe that non-criminal
proceedings should be used to deal with offenders. Such an approach is inherently artificial.®® It is
also open to fundamental legal objections. If non-criminal procedures are employed to deal with
conduct which, in the case of an adult, would amount to a criminal offence, should the civil standard
of proof, rather than proof beyond reasonable doubt, be adopted? Such a course would be objec-
tionable, for a young child dealt with by way of care proceedings would receive fewer protections
than an adult charged with a crime. If an attempt were made to solve the problem by importing the
criminal standard of proof into proceedings which are otherwise of a civil nature the resulting
procedure would be complex and confusing.”® The second problem posed by an attempt to deal with

$  Of the young offenders in respect of whom the A.C.T. Childrens Court iade a final order between 1 June 1978
and 31 May 1979, three were aged nine, and there were none aged eight. Two of the nine-year-olds were
charged as uncontrollable children as well as with offences. Two of the nine-year-olds were placed on
unsupervised probation and one was admonished and discharged.

54 See para.304.

3 See para.299.

36 " Juvenile Justice and Delinquency Prevention, 331.

%7 Department of the Capital Territory, Submission, 44,

8 The Holt Committee has stated that it would be a ‘mistake’ to deal with young oftenders by way of care
proceedings. In the Committee’s view, the reality of a system for dealing with young offenders is that it must
reflect a public demand that action be taken to prevent youthful offending. ‘{IJt is desirable that the system
should accurately reflect this reality and not disguise it by misleadingly labelling its proceedings as ‘care’ or
protection. We believe that it is possible and desirable to establish a system which deals with young people
frankly on the basis that they have committed offences ...’ Holt Report, 15.

*  For an example of legislation which attempts to combine criminal and civil procedures in the manner
described, see the Children and Young Persons Act 1969 (U.K.), s.3.
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criminal behaviour by way of non-criminal proceedings is that a decision must be made about any
mental element (the mens rea) which, in the case of an adult, would be an ingredient in the crime
charged. By definition, a child under the age of criminal responsibility cannot possess this mens rea
Yet any procedure which disregarded the mental element which would have to be proved if an aduli
were cparged would be objectionable. These considerations provide insuperable obstacles to the
utghs'atxor.l of non-criminal proceedings to deal with behaviour by a young child which would be
criminal if committed by an adult. A rule setting a minimum age of criminal responsibility should
mean what it says. It should not be possible to circumvent it by employing non-criminal procedures.
.Havmg set an age of criminal responsibility, society must accept that those below this age are
immune from court proceedings in respect of behaviour which, but for their age, would amount to a
criminal offence. If the child’s situation justifies the initiation of care proceedings, these should be
.en_lplo.yed. Such a conclusion reflects the view that if a child’s situation does not warrant the
Initiation of care proceedings, and his behaviour is such as would amount to a criminal offence were
he over the age of criminal responsibility, the control of his behaviour is the responsibility of the
parent or guardian, rather than of the state. It is recognised that this approach leaves unanswered the
question of how society should endeavour to protect itself from and otherwise deal with harmful
behavxo-::r by‘ children under the age of criminal responsibility. Though the use of uncontrollability
prqceedmgs Is open to the criticisms listed above, such proceedings do provide a basis for police
action _desxgned to prevent the continugnce of harmful behaviour by very young children. It would
be an intolerable situation if a police officer who, for example, observed a seven-year-old child
placing ol_nstqcles on a railway line, were urwble to take any action at all. The solution to this
proble.m lies in the creation of a special procedure which permits the police to intervene and return
the child to his parents, but does not lead to the initiation of court proceedings. Provision foor a
proqedure of this kind should be made in the new Child Welfare Ord inance. A precedent for
spe.mal,' very limited powers of intervention of the kind envisaged is to be found in the N.S.W.
Ieglslat{on dealing with intoxicated persons. Under s.5 of the Intoxicated Persons Act 1979 (N.S.W.j
the. police are authorised to detain and take to a ‘proclaimed place’ a person who is found in-
toxicated in a public place.

67. .?pgcial Presumption Regarding Children under 14 There is a special common law rule regarding
the criminal capacity of children who are over the age of criminal responsibility but who have not
attained the age of 14, Whereas there is an irrebuttable presumption of criminal in¢apacity in respect
ot: those under the age of criminal responsibility, when a child of this age and under 14 is charged
with a crime the.re is a rebuttable presumption that the child did not know that his act was wrong.
Before such a child may be found guilty of an offence, evidence must be adduced by the prosecution
that h.e knew that his act was wrong. The rebuttable presumption regarding children under 14 is often
described as the doli incapax rule. This Latin term simply means ‘incapable of wrongdoing’, and the
phrase can also be applied to those under the age of criminal responsibility. The rule has been
expressed as foliows:

..At common la\.v a child under 14 years is presumed not to have reached the age of discretien and t¢ be doli
mcapax:bpt this presumption may be rebutted by strong and pregnant evidence of a mischievous discretion
expressed in the maxim malitia supplet aetatem®; for the capacity to commit crime, do evi! and contract guilt’
J}lsldl;c;t‘;z 6x;nuch measured by years and days as by the strength of the delinquent’s understanding anci

The questions formulated in Archbold are as follows:

n yvhether the accused commitied the acts constituting the elements of the offence;

@ ff yes, whether he knew that he was doing wrong;

(3) if again yes, and where applicable, whether he appreciated the natural and probable consequence of what

he was doing.

It must bg en}phasxsegi that th§ evidence which the prosecution must present in order to rebut the
presumption is of a different kind from that needed to prove any mental element which may be an
ingredient of the offence charged. An illustration should make this clear. If a 12-year-old child is

:? Malice makes up for the want of mature years.
Archbold Pleading, Evidence and Practice in Criminal Cases (39th ed.. 1976 17—18. See also Halsbury's L
of England, (4th ed., 1976), Vol 11, 29. ( 1970 o aksbury’s Lavs
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charged with an assault because he has punched another child, the mental element which the
prosecution must establish is the intentional application of force. The prosecution must, however, do
more than establish the existence of this intention. The child might make it clear that he does not
know it is wrong to punch another child. Unless the prosecution can prove beyond reasonable doubt
that the child does have the necessary knowledge of wrongness, the prosecution must fail. Further,
the law presumes the absence of su.h knowledge. It is not up to the child to raise doubts about his
capacity to appreciate the wrongness of the act alleged. In each case the prosecution must affirm-
atively establish the existence of the requisite knowledge. Although some attention has been paid to
the meaning of a knowledge of wrongness in this context, it is not clear whether it is an appreciation
of moral or legal wrongness which must be established.5?
68. Current Law and Practice The doli incapax presumption has been reproduced in the Queens-
land, Western Australian and Tasmanian Criminal Codes.®® The common law presumption appears
to continue to be part of the law in the other States and Territories of Australia. For exaraple, in 1921
the Supreme Court of Victoria quashed the convictions for larceny of two boys because there was no
evidence to rebut the presumption.®® In 1977 the Supreme Court of South Australia applied the
presumption and made detailed observations on the proof required from the Crown to rebut the
presumption and the directions to be given to a jury in a prosecution for murder where the presump-
tion applies.® Tt seems clear that the common law presumption forms part of the present law in the
A.C.T.% In practice a statement by the apprehending police officer that the child had admitted to
him that he knew the act was wrong is generally accepted as sufficient evidence to rebut the
presumption. Occasionally a magistrate asks a child whether he knew that the act was wrong. In such
a situation the child tends to ‘act on cue’ and admit that he knew the act was wrong.%” The doli
incapax rule has been criticised on the ground that the courts have found difficulty in attaching
practical meaning to it.®® Also this part of the law has been described as ‘steeped in absurdity’.*® In
the Supreme Court of South Australia Chief Justice Bray remarked:
I think it is hard to regard this ancient rule about the capacity of a child ... as altogether satisfactory or suited

to modern conditions ...”°
Nevertheless, as with the concept of the age of criminal responsibility, the reform or abolition of the
rule should be undertaken only in the context of a thorough-going review of the relevant criminal
law principles, preferably on a national basis. For the time being the doli incapax rule should be
retained in the A.C.T.”! It does embody a recognition of children’s immaturity and of the need to
give them special protections in their dealings with the criminal justice system. it is thus consistent

% For a discussion of what is meant by a kncwledge of wrongness in this context, see Howard, Australian
Criminal Law, (3rd ed., 1977), 355—56; Williams (1954), 493--494 and Williams (1961) 818—820, Relevant
English authorities are R. v. Gorrie (1919)83 JP 136; Bv. R(1960) 44 Cr App R I; Rv. B, Rv. 4[1979]3 All
ER 460. For the purposes of the interpretation of the law in the A.C.T. probably the most relevant decision is
The Queenv. M (1977) 16 SASR 589. :

#  Criminal Code (Qld), 5.29; Criminal Code (W.A.), s.29; Criminal Code (Tas), s.18(2). It should be noted that,

with respect to the presumption, the Queensland Act sets the upper age at 15,
¢ McDonald v. Lucas[1922] VLR 47. (Cussen J also held that the Childrens Court Act 1915 (Vic) did not affect

the presumption.)
8 The Queenv. M (1977) 16 SASR 589,
¢  The relevant English common law became part of the law of N.S.W. in 1828 when the Australian Courts Act
(9 Geo 1V ¢,83) was passed. Section 24 of that Act provided, among other things, that;
... all laws and statutes in force within the realm of England at the time of the passing of this Act. , . shall be applied in
the administration of justice in the Courts of New South Wales and Yan Diemen’s Land respectively, so far as the same

can be applied within the said colonies...’
The Seat of Government Acceptance Act 1909 (Cwlth), s.6(1), applies all laws in force in N.S.W. to the A.C.T.

‘until other provision is made’,

7. For a similar appreciation of the significance of the rule in the English juvenile courts, see Williams, (1961),
820-821.

¢  Howard, 355.

®  Williams, (1961), 820,

7 The Queenv. M (1977) 16 SASR 589, 595.

7 The A.C.T. Police have expressed the view that the doli incapax rulz should remain part of the A.C.T. law.

Submission, 17—18.
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with c e ,
Shomghge(,;ggimlzs:onds view, discussed below™, that distinctive procedures for young offenders
rooud be faclzeth z;nh that these procedures_ should be designed, in appropriate cases, to take intro
Houbt apn fax a l't ey c'io not alway§ act in a fully responsible manner. In order to’remove an
doubt a Ordin:nigp%gszhty;f the doli incapax rule in the A.C.T,, the rule should be embodied ir);
t . Te 1S, however, some uncertainty as to whether the
: s rule should be expre
oy ch wrcS> :gxt;::ils kg:gllz?%; :t; >tc}1]et .wroxgntessl of his actions or in terms of his capgcitilsetg
¢ th : . sting Australian statutory fi lations y
to the child’s mapmaneres®: ( 1 ¥ formulations of the rule refers
k I ppreciate the wrongness of his issi & i
fo ) : act or omission. ”* In the
ap;l) roor:é;]t);,h Zr:]clidbgcause there_ 1S no reason to believe that these formulations are defectivtznt:g?i?l::
¢ adopted in the relevant provision of the new Child Welfare Ordinanée )

:: Para,116.
See Criminal Code {Qld), 5.29; Criminal Code (W.A.), 5.29; Criminal Code (Tas), 5.18(2).
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4. Young
Offenders:
Current Law and

Practice

Outline
69. In this chapter a description is given of A.C.T. procedures for dealing with children alleged or

found to be guilty of an offence. First, the practices employed by the Australian Federal Police will

be described. This is followed by an analysis of the jurisdiction and procedure of the A.C.T.

Childrens Court, together with an outline of the measures available to that court when a child is

found to have commitied an offence. The law governing appeals from the Childrens Court to the
A.C.T. Supreme Court is discussed. Finally, the powers of the Supreme Court with regard to child
offenders are considered. The descriptive material in this chapter, like all such material in this report,
is based on information obtained from numerous interviews with magistrates, members of the
Australian Federal Police, court siaff, members of the Welfare Branch and members of other
agencies involved in the A.C.T. child welfare system. This information was supplemented by that
derived from the Commission’s own statistical surveys which have been described in Chapter 1.
During the preparation of this report drafts of descriptive materizl were submitted to A.C.T. magis-
trates, members of the Australian Federal Police, a member of the Childrens Court staff, and to
members of the Welfare Branch. Comments and criticisms were invited, and changes made when
these were received. In addition, a number of the consultants to the Commission were actively
involved in the Territory’s child welfare system, and they scrutinised the descriptive material while it

was in draft form.

Australian Federal Police Procedures
70. On the Street Work When on patrol a member of the police might notice a child misbehaving,
e.g., littering or acting in a rowdy manner at a shopping centre. Such a child is normally spoken to,
but no further action taken. Occasionally, such an incident results in the child being taken home by
the police. This might occur if he is cheeky and the officer concludes that it is desirable to talk to the
parents about the child’s attitude and behaviour. It is common practice for the officer to note the
incident in a notebook: sometimes a field report’ will also be completed. If the officer is a member of
the Juvenile Aid Bureau a record will be made in the occurrence book. Police officers who deal with
children on the spot are conscious of the need to keep a written record in case their actions are later
questioned. If an irate parent comes to a station to complain, the notebook or field report entry can
be consulted. In deciding whether to make a written record an officer might be influenced by a
child’s attitude. If the child is insolent or aggressive some police feel that this is a reason for noting
his name. To estimate how often the police informally warn? children, the Commission conducted a
survey of police practices between 1 June and 30 August 1979. Officers were asked to complete a
questionnaire every time they dealt with a child.? For the period, 300 children were recorded as being
dealt with, the majority by way of an informal warning (54%).* Of these warnings, 89.5% were

recorded in one or more of the following:

! A field report is a brief report completed for the Crime Collation Unit (see para.83).

2 Some police speak of ‘warnings’ in this situation and others of ‘cautions’. In this report the term ‘informal
warning’ refers to informal on-the-street admonitions, while the term *formal warning’ is used to describe oral
or written admonitions administered once a case has resulted in the completion of a report and has thus been
brought into the official system.

3 The Commission has no way of assessing the precise reliability of the results obtained in this survey. It is not

known to what extent the police complied with the request to complete the relevant questionnaires. Nor is it

known how many of the contacts recorded were the result of behaviour which could have constituted a

criminal offence {and so could have been dealt with by the Childrens Court) or how many resulted from

youthful misbehaviour which was not criminal.

This fisure must not be taken as an indication that the remaining 46% of contacts resulted in prosecutions. Of

the 45%, an unknown number of cases resulted in the administration of formal warnings after a report had

been submitted to a senior officer.
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® fieid report

® officer’s notebook ) 2728:/0

® message card 14 7‘V/0

® Ju‘veumle Aid Bureau occurrence book 35.9"/0

© criminal offence report 1.2° :

® official report 0'6"//0
. 0

tained.
beer sp?kzzet‘éeg nSome contacts are not recorded. The Commission was told of one child wh
any of these encounstl;(r: c,za;lor.ls. by a general duties police officer and no record had been ‘:’n%ha({i’
SUSpiCions circumans s thecxsﬁ(_m to complete a field report usually reflects the view that the“ree o
spoken to on two successive si;hltlsda;n :lght aII:pt}ar pihio become an offender (e.8. because h:ri:
he is in the o result of suspicious behaviour) or might b i

ompany of a known offender. The Juvenile Aid Buregu keeggs a ;ggrt;ci:} l:sziltléi:

71.  Minor : igati

s number%?%\’::;:. Xx;’;inggtzon Pracedure_s Offences committed by children come to police noti

child commitnn, an.offencm er of the.putghc (usually the victim) may report that he has obsery clice

officer on pacing a1 eilan Investigation of a reported offence may lead to a child, or a el' .

oublig o Patrol . )tlelaé);;]re end a child breakm_g.t.he law. Normally reports by a me;nber gf(') tll(;e

Witness mia. g by phoning or (r.arely) by visiting a police station. Alternatively, a victj :
Port a matter to a police officer who happens to be in the vicinity. A tyélep;lllcf:emc;l;

115”- EUIEE“.] Cfii:;.'ls are w Dtklilg on Cthal Cases or 'IIEII tlle) are llct on dUt) v hEIl an my EStl a
N g

driven home’ o
oo b takenr:e ﬁr%c;trse rclslour?tnll)only, requested to accompany the officer to a police station. If the latt
! ¢ made to contact the parents if the child is under 16 The purpose gi‘

p.m. 011 “lll!sday, I llday alld Satulday ﬂleﬂ]bels are rostel ed 4.00 p.m. p-m. T o. p . . o111,
to 12.00 0 6 00 .m to 2 00 a.m

7 . : h h k b
X eit 18 i i
W ke ()l.ll Colﬂ_lnoﬂ practlce for the pollce to aSk to see hlS roomsot at a ¢l €Ck can be

See discussion of interviewing, para.74.
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burglary may be reported and the details recorded on a criminal qﬁ‘ence aqd mo@us operandi report.
This may be later traced to a child who will then be takeq to a station to be 1nterv1ewed.'At some time
during the initial investigation (usually at the police statgon) the ofﬁ'cer contacts the (Prlme Collat;on
Unit to check whether any warnings are recorded against the child's name a}nd aiso contacts the
Criminal Records Unit for details of any previous court appearances by the thld. In addition, some
officers contact the Juvenile Aid Bureau, as it may hold informapon aboqt children whose names are
not recorded by the Crime Collation Unit or further information about those whose names are 50
recorded. o
72.  Warnings If the child denies the allegation and guilt is not clgar or if the offence is trivial (e.g.,
the theft of a very minor item) the apprehending officer may dec1dq to .take the matter no further.
Where an admission has been obtained, the child, who at this stage W}ll either have been taken home
or will be at a police station, will be counselled anfi formally wa'rned. in t‘he presence of a parent. The
officer will prepare a brief report for the branch mspectoﬁ’. This will give details of th'e offence, an
indication of the attitudes of the child and parents, and will request that no further action }ae taken.
When an officer acts in this way and a warning is administered this does not appear to be in accord
with a 1977 instruction'® issued by the then Deputy Commissioner of the A.C.T. Police. This states:
i to be developing whereby some members investigating offences committ.ed by ju\{eniles
gkper?tc tllx(;:ec)ﬁptll)](:aiiel%es' to cautilc)m %he oﬁ’en)cller and elect not to Qroceed _with_ the preparation of l?rxefs of
evidence for adjudication by the Legal Division. This procedur_e is in conflict wnh.D_epartmental policy.
It is accepted that there are a limited number of minor matters .mvestlgate.d where'lt is rea.sonable and proper
that Court proceedings should not eventuate and the preparat'xon'of a brief of evidence is not warrantegi. In
such circumstances, and those occasions will be few, investigating me_mbers are authorised to submit an
appropriate report to the Officer in Charge of their Divisiqn recomn_mendmg a caution.
To ensure no unnecessary delay in the submission of briefs of evidence, reports seeking approval for no
further action must be submitted immediately upon completion of an investigation. ' .
Under no circumstances should an investigating officer inform any offender or other_person that acticn will
not be taken until so authorised by the Officer in Charge of the Division to which he is attached.

Notwithstanding this instruction it is clear that it is not uncommon in practice for decisions to be
reached about minor offences without the authorisation of the branch .oﬁin:r. It may not be strlctly
accurate to use the word ‘decisions’. Although in general in such a situation the bram_:h officer is
presented with a fait accompli it is always possible for this (_)ﬁicer' to order e}_prosecutlon. Such a
course is extremely rare and places the apprehending oﬁice.r in a difficult position for he must then
return to the child and parents (who are under the impression that the matter has been concluded)
and inform them that the case is to be taken to court. Further, the officer must then locate the
witnesses, obtain statements and prepare a brief of evidence.

73. Decision-making Process To understand how this departure from official Proceduref, oceurs it is
necessary to understand something of the organisation and attltudes_of the police. A p_ohge forceis a
hierarchical structure and the Australian Federal Police is no exception. Generally, a junior membpr
will share a patrol with someone more experienced. .He will be under the supervision of a shift
sergeant, who will be aware of the matters being investlgate.d and who .W}ll endeavoqr to oversee the
handling of cases. The reports which those on patrol submit are_scrutmlst;d by a shift sergeant and
by a station sergeant. Before concluding that a chnld’g offence is not serious enou.gh to warrant a
prosecution, the apprehending officer will normally discuss the matter with the shift sergeant. The
report on the incident will include a recommendation l:{y the §ergeant that court proceedlngs are not
required. Thus the decision not to initiate a prosecution will be the resplt of a process in which
experienced police officers have participated. Further, these members will }39 aware pf the branch
officer’s requirements and expectations. Some br.anch officers delegate -decmon-mal'cmg powers to
their station sergeants. One branch officer interviewed by the Commx.ssmn. thought. it d(j.sx.rable for
non-commissioned officers to handle minor offences without consulting }}xm. In his opinion these
members of the force find more satisfaction in their work if they are permitted to exercise responst-

%  During the day there is a chief inspector in charge of each of the three general branches (City, Woden and

Belconnen). At night all three come under the command of a single duty officer. .
19 Although t%ﬁs instruction was superseded when the Commonwealth and A.C.T; Police amalgamated, it is still

on occasions followed.
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bility. He also believed that the decisions in these minor matters could be made more sensitively if
the apprehending officer participated in them. This was because the officer on the spot was frequent-
ly better able to assess the personalities of those involved than the commissioned officer who must
rely on reports. The apprehending officer has the feel of the case and knows how the child and
parents reacted. Finally, there is the need to avoid unnecessary paperwork. A brief of evidence in
respect of a simple larceny can take some hours to prepare. If the apprehending officer can correctly
identify those cases which need not go to court and can deal with them at once with a minimum of
paperwork'' a much more efficient system results. Indeed, if this ‘short circuiting’ did not occur, the
system would probably bog down in a mass of paperwork. Alternatively, if official procedures were
strictly enforced, and it was necessary to submit a full brief of evidence to enable a branch officer io
reach a decision, it is very likely that unofficial handling of cases would continue, but that no written
record would be kept. An insistence on formal procedures could drive warnings underground.
Another branch officer interviewed also accepted that decisions on minor matters should be made
without reference to him. His view was that it is proper for the apprehending officer to make
decisions in consultation with a sergeant who is aware of the inspector’s policy. It is the sergeant’s
function to advise the apprehending officer whether a full brief of evidence should be submitted to
the inspector (in doubtful cases this brief can be submitted with a recommendation that a formal
warning be administered) or whether the case can be handled more appropriately by way of a one-
page report. In short it was this inspector’s opinion that it is for a sergeant to sift out matters which
do not require his consideration. A number of arguments can be put forward in favour of the
unofficial procedure described. It allows for the quick handling of trivial offences with a minimum of
paperwork. The child can be warned at once whereas going through the official channels can mean
that the child must wait for some days before the outcome is known. There are many who believe
that, especially where children are concerned, it is most important that decisions should be reached
as scon as possible. Further, the ability to make a quick decision is relevant to the way in which the
interview with the child is conducted. If there is a possibility of court proceedings the interview must
be conducted reasonably formally so that evidence can be assembled in a form acceptable to a court.
However, if the apprehending officer has already decided that court proceedings are unnecessary
then the interview can oe conducted more informally and the encounter turned into a counselling
sé€ssion rather than an interrogation. Often the officer does both, and after a formal interview offers
informal counselling. The argument against unofficial warnings can be briefly stated. What is
involved is the unsystematic exercise of discretion. Without a finding of guilt by a court, the child’s
name is entered on a record maintained by the police. The Australian Federal Police do not have
written guidelines as to which children’s offences are more appropriately dealt with by way of a

warning. In the absence of such guidelines, decisions can be made on the basis of an individual

officer’s attitudes, rather than on the basis of consistently applied rules. In practice, as might be

expected, the child’s age, the seriousness of the offence and the existence or otherwise of a record of
previous offences are the main factors which the police take into account. Thus a 10 year-old accused

of a minor theft is unlikely to be taken to court. A 16 year-old alleged shoplifter will probably be

prosecuted. When formal warnings are administered in the situations outlined, a criminal offence

and modus operandi report should go to the Crime Collation Unit so that the child’s name can be

recorded. Information that the child has been warned will therefore be available should he come te

notice again.

74.  Matters Handled Movre Formally: Interviewing Before describing more formal procedures it is
necessary to make a distinction between children who are either formally warned or dealt with by
way of summons, and those who are arrested and later charged. Police practices employed for the
former group will be described first. The initial stages of an investigation have already been de-
scribed. When a child is apprehended, a preliminary interview is conducted and statements taken, If
a child denies the allegation against him, the apprehending officer must decide whether the evidence
is sufficient to take the matter further. If he decides to proceed, the alleged offender is normally taken
to a station and checks are made concerning any previous dealings with the police. More questions
may be put after the child has been cautioned that the answers may later be used as evidence. The

"' The only paperwork required if a matter is handled in the manner described is a one-page report outlining the

facts and the outcome, and a criminal offence and modus operandi report.
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Australian Federal Police General Instructions'? state that questioning of a child under 16 should
ot occur until an adult witness is present. The relevant paragraphs of General Instruction 13 state:
2 Wiere it is necessary 10 interview a child®, the interview shall be conducted in the presence of the child's

parents or guardian, if practicable.
3 Where the person is to be interviewed at a Police Station and the parent or guardian is not available, the

interview shall be conducted in the presence of a senior member' of the Australian Federal or State
Police who has no involvement in the inquiry.
4 If thirijs not possible by means of isolation of the Police Station,

be present.
In the past, these rules have not always been obeyed."” The Commission has no way of knowing how
strictly they are observed at present. It should be noted that other than parents and senior police
officers it is normally only persons who fulfil the role of gnardian who may be present. Except in
isolated police stations, it is not up to the child to choose an adult such as a welfare worker or
clergyman, although this sometimes happens. It seems that the number of cases in which a police
witness must be used (because no other person is available) is small. The police usually prefer to
have a parent or other independent adult present. Some officers hold the view that the courts are
more likely to be suspicious of the evidence obtained if an interview is conducted in the presence of
a police witness rather than a parent or guardian. Sometimes locating the parents is difficult. When
this happens it may be necessary to keep the child for a time at a station. In some cases the parents
refuse to come to the station. In the case of young persons aged 16 or 17 there are no regulations as
to the presence of witnesses, and interviews are normally conducted as they would be if the suspect
were an adult. However, usually an effort will be made to contact the parents before the interview
begins, and it is common for a parent or other adult to be present. If a child or young person is in a
shelter or residential institution, special rules apply. Para.7 of General Instruction 13 states:

10 interview a child or young person'® in a shelter or institution managed by a
tution. The child or young person

an independent responsible adult shall

A member may be permitted
Department with the approval of the person in charge of that shelter or insti
shall not be interviewed unless one of the following people are present:
(a) an officer of that Department;
(b) a parent or guardian of the child or young person.

Special rules govern the interviewing of children and young persons at school. Para. 6 of General

Instruction 13 states:
Where it is necessary to interview a child or young person ata school, the consent of the parent should be first
obtained. If the parents cannot be located, consent should be obtained from the Duty Officer or other senior
member of the Division to which the member requiring the interview is attached. In all instances where an
interview takes place at school, the Headmaster or some other teacher nominated by him shall be present.

12 Under s.14 of the Australian Federal Police Act 1979 (Cwith) the Commissioner may issue ‘General Orders'
and ‘General Instructions’. Before the amalgamation of the Commonwealth and A.C.T. Police, the Commis-
sioner of the A.C.T. force issued similar directives, known as ‘General Orders and Instructions’. These were
issued pursuant to s.18(1) of the Police (Disciplinary Provisions) Ordinance 1972 (A.C.T.). Although the
former A.C.T. Police ‘General Orders and Instructions’ are no longer in force, the practices developed under
these orders and instructions are still followed when they are appropriate.

13 Under para. 1 of General Instruction 13, a ‘child’ means a person under the age of 16,

4 Under para. 1 of General Instruction 13,2 ‘senior member’ means a member of, or above, the rank of Senior
Sergeant who is senior to the interviewing member.

15 See, for example Pascoe V. Little (1979) 24 ACTR 21. The facts of the case were that in 1976 a 14-
year-old girl was takento a police station and questioned by a policewoman and a male sergeant. No caution
was administered. The girl confessed to a charge of theft and it was only then that arrangements were made to
have the girl’s mother brought to the police station. A similar incident — involving the questioning of a girl
and the obtaining of a confession before the parents arrived — is recorded in an unreported decision of the

- A.C.T. Childrens Court (25 September 1978). Note also the following comments by the Department of the
Capital Territory on police interviewing of children: {T]here have been occasions when youngsters have
claimed that they have been subject to duress. It is not possible to substantiate these claims. It has also
sometimes been claimed that parents were not informed that their youngster tgad been detained until some

time had lapsed.’ Submission, 53.
16 Under para.l of General Instruction 13, a ‘young person’ means a person who has attained the age of 16 years

and is under 18 years.
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Ig:lllnrx;% :;:1 xg‘tret;vigw the.apprehending officer may take notes of what is said or may decide to make a
cull record o/ tta hl:%i)rrvr;e;vé :;\ fo:mal rec;i)rd of interview is normally made only if the offence is very
. i uestions and answers. The officer takes these d i )
typewriter. The child is given the o uni ing t e B e s
ypewriter. : pportunity of reading the record or having it in

lengri%u;ti tlf :16 wxihes. Tlr.xe document is also signed by the witness.'” The chigld x;?ydl:: hil\l/];nagd
Thg ortuny g'tao énaf t; a written statement and, if he does so, this must also be signed by thegwitneé.sn

ge of the process is now complete and the child is told that the matter will be reported'

75 . . . .

Bsran cll’loiﬁzili’;gar; lgrgnch Liaison 1t is not normal practice for the police to advise the Welfare
e welfarg :v kgs been apprehended. However, occasionally an apprehending officer tele-
D orlfer. Much depean on the sort of relationship which has been developed
between particula v\;/\f l?re staff and police. There are no formal arrangements to ensure regular
liaison betwoon | eex ist: bi{?w ?;:rtlﬁg fl\:zld the pgllceé Among Welfare Branch staff views differ about

) o agencies. Some believe that it is now less ci i
;(; }IJ:rZ:dI:hvz:; :Zrlistgc;so i\rvlzg i:)astxeé1 t(t> m;untaliln when Welfare Branch and police rfu(gﬁg?sagéiél fli)(tiz
. ut that when the Welfare Branch caseload '
ot W e 2 bk oreag. o e seloads were smaller the welfare
: I port for the court would accompany the chi
;zlshgél:gtggsogcq?.rt t1t1edopportumt)f qf getting to know local members cf)f th)ele pdlicefl’cll"ht: g:ﬁiaﬁ‘
such contacts fs ilitated pre-court lgalsqn. On the other hand, some members of the Welfare Bra%xch
oo meml‘:;ionfvtvlith the police is now better than it was in the past. Some welfare staff
e ey aieoawai é)to;;c;et l\xahgélei?;r{a age preg;?ring if.ports: Liaison is likely to be initiated by
e Dot o i s ; ranch is working with the child or with his family. On
y one police officer commented that it ¢ ?
Welfare Branch are never involved i isi idvivptel gt tuen ooy
; e in the decision as to wh i

prosecuted. This decision is solely the responsibility of the gol?ég?r the child should be wamed or

76. i i
i £agt:glh :ls’a‘t)-g;xlgsc Thel apgrehendmg oﬁ'icer’s report of the incident, the record of interview
(where one hias been ongg eée. ), the c_omplamant’s_ statement (if available) and statements by any
e o & oo Ttlllx_) . ef rief gf ew{ldence:. To this are added details of the child’s previous court
apprehendin’ o g' 1? information is obtained f'rom the Criminal Records Unit. In his report the
apprenenc I%l oduse; ree erij to any recorded warnings. This officer must also complete a criminal
e epl)x racrlx_ i report for the Crime Qollation Unit. Having completed the necessar):
Danch offcer. Thiy offcer considers whether the chid wil be oroseeuted or deals with by way of
fermal warning. The apprehending officer is requi e o o D i o
rorma preh quired to make a recommendation ab -
come 1 Tl v s eementd s e ot e i o
in the child’s home in the presence of a parent loict}llzn ot and ohi o T s o e
tn the ¢ ; ! " ¢ parent and child may be asked to come i
al?;rlgi?e ﬁ;rgﬂgelgéf forrsnal warning may be administered at a station, b{/ a sergeant (or ;nci;rslitgna:
ally the brarich pd/ or). Sometimes when a child is formally warned the apprehending officer will
et oot tguc I;)r tl:g %arent to contact a welfare agency.’® For example, a parent might be
such as a Communityw}lleatlt}? \é/:rllf;ize }:ra(linlfilllc,i or adclfj‘“lpit?l1 TeGrritc(l) i o e o e
: ] , and Family Guidance Clinic or the Chi i
Qlcli;)tlﬁzcr:irét :htm. ngevex:, th1§ does not amount to a formal referral. It is up to the famil}? th;lccile;rclli
ct on the advice given. Further, some police undertake a limited amount of follow-up

7 \ . .
The need for the witness to sign any written statement made by a person under 16 is made clear in para. 5 of

Ger&,;al Introduction 13. This states:
enever a written statement or record of interview is taken from a chi
or a W eC i child or you i I
or guardian, independent responsible adult or senior member present not inv{)lv:dg 1p etr}s‘or}, tht‘: e b tained on
ar guardian, i n the inquiry shall be obtained on
There seems to be some inconsis i
tency in the General Instruction, for thi isi i i
e vt e aovis ; ¢ jon, s provision applies to children and
youne P X o on dealing with the need for an adult witness seems to apply only to
T . . .
C:See s.l)u\{fg}x}lsuﬁ;% :::;r:;r:)ceer ::(;););c :Itll(]l'lc?ited that1 such a recommendation was made in 48 cases (9.2% of ail
. ¢ at this figure relates only to cases dealt with ile Aid Bu
e e ot ealt with by the Juvenile Aid Bureau. No
; L gard to cases handled by other memb :
might have involved behaviour not amounting to anyoﬂ‘ence. ors of the force Also, some of the 48 cases
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The Poli : .
Thgseoalizesgtegg{a;Llnstrucluons lay down special rules regarding the arrest and charging of children
officer must be obtairll):cgal;efg;nd th.]gf General Instruction 13. The permission of a commissioned
10 states: a child under 16 is charged.® On the use of the power of arrest para.

| A child or young per )
’ o i oﬂ‘gnce i p())f :c;;lrrilgz gztell;l:;sted when one or more of the following circumstances exist:
gtg)) :}1:: g:ggs:;t)é ;‘ggrprf;enting the continuation or repetition of the offence;

(@ the nesd to ens e the appearance of the oﬂ'epder before a Court;
& the necessityt preserve evidence of, or relating to, an offence:
5 berict o thg’ mo:rr:;urehthe safety apd welfare of the child or young person;
@ the oo arel; glr that proceedings by'summons would be ineffective or inappropriate;

nable to give an undertaking to produce.the child or young person at Court, on summons;

work and might visit a child who has been formally warned. If the child has denied the offence, the
apprehending officer will note this fact in his report and the branch officer will decide whether the
evidence is sufficient to take the matter further. If he decides that it is not, no action will be taken. 1

77. Prosecution If a recommendation that a child be formally warned is not accepted, the file is
returned to the apprehending officer with a direction that procecdings by way of summons be
initiated. The officer then prepares an application for a summons. Alternatively the apprehending
officer might have concluded that a prosecution is appropriate and will have submitted the file with
the application already prepared. The brief of evidence is forwarded to the Legal Branch.”® It is in
this branch that the decision about the issuing of a summons is made. In the Legal Branch both the
evidence and the appropriateness of a prosecution are re-considered. Factors taken into account
include the child’s age, previous history and the seriousness of the alleged offence. Notwithstanding
the earlier conclusion that the child should be taken to court, it might be decided that there are

o~

circumstances which justify the taking of no further action or the administration of a formal ; . € ]
warning. If approval is given for the issue of a summons the brief goes from the Legal Branch to a ; : 1)) :ﬁip&?fébxﬁf d?tlt'ordg uardian;
% (k) the offence is 20;?1’;?&;2? age of 14 years and has a previous history of crime;

I company and failure to arrest will result in the escape of the other offenders or

typing pool where the summons and information are prepared. The brief comes back to the Criminal
the loss of evidence;

Adjudication Section of the Legal Branch so that it may be checked. A sergeant in the section signs
() the offence discloses a systematic course of conduct by the offender.

the information and a hearing date is then set. The summons and information are lodged with the :
court and.the surgmons is for“;‘ardf%d to the Poliﬁe V;ﬁgrgn}: and ?rocess }?ectign fc;)r tsﬂervir;lg. (;I‘he The purpose of these rules is to impose restraint
sutrr;‘motrllls 1}51 serve tc;ln zgnyc;qe toksu tmft?t all)ge attt é chi SS lqn}te. ,w(c; f;iOt Xze ayst,, e c;‘rfht. e ﬁ:;a.te : ; young persons. The General Instructions s ﬁg;g s (t)r; thle use of the power to arrest children and
set for the hearing the brief is taken to the Deputy Crown Solicitor’s ce. A member of this office : children and young persons are to be intiti P Y state that, where practicable, proceedings against
conducts the prosecution on behalf of the informant police officer. If a plea of guilty is entered the T the factors listed as being relovant ¢ ; tl}lllelg:éfgo?t\;’zy of tsurr;lr?lons.z; It should be noted that two of
: - . > rrest might tatal . .
an in . gnt more appropriate
e jroon dealing with charging. Arrests frequently occur on the stlzget geforl;ytll::r:ang ‘::jrgg ig

weeks. The file is forwarded to the Criminal Adjudication Section where the attendance of witnesses
cases it wiil g .
it will only be when a child is back at a station that the apprehending officer wili be able to give

is arranged. After every adjournment members of the Criminal Adjudication Section check with the

matter proceeds. If the child pleads not guilty a date for hearing is fixed, generally within four to six ‘ |
i inquire into the attit ;
arrz - : j Adju . g itude or place of residence of the parents (see factors (g) and (i) above). In man
Criminal Records Unit to see whether the child has, in the interim, come to notice for further i consideration to th ; y
j : 0 these matters. There will be occasions, however, when an apprehending officer

offending. having decided that a matter be h

78.  Children Who Are Charged: The Law and Police Instructions Section 352(1) of the Crimes Act isi may be handled by way of a warning or summons — will reverse this
1900 (N.S.W.) as it applies in the A.C.T., provides for the arrest without warrant of persons in the act

of committing or immediately after having committed an offence (whether punishable summarily or

on indictment) or any person who has committed a felony for which he has not been tried.?’ Wide

powers of arrest without warrant are also conferred on police officers in the A.C.T. by 5.18—20 of the

Police Ordinance 1927 (A.C.T.). Further provisions dealing with police powers of arrest in the

A.C.T. are 5.8 and 8A of the Crimes Act 1914 (Cwlth). Section 8 provides that the common law

powers of arrest without warrant which are exercisable by a constsble or by any person with respect :
to breaches of the peace may be exercised by any constable or any person with respect ic offences ?
against the Commonwealth Crimes Aci involving a breach of the peace. Section 8A provides that :
any constable may arrest any person without warrant if he has reasonable grounds to believe that the

person has committed an offence against a Commonwealth or Territory law and proceedings by
th
e watch house sergeant. A bench sheet is prepared and the child’s fingerprints and photograph

!
|
|
]
|
|
;
| this does not alwa; i
| ¥s occur. Further, the - stati
? officer in charge of the station has, under 5.54(2) of the Child
)
i
summons would not be effective.?’ In an unreported A.C.T. case, Mr Justice Blackburn referred to 7 g
| may be taken. The arresting officer co
| | mpletes the a icular i
| p rrest sheet. Particulars are entered in the charge
|
!
i
|
i
i
|
i
i
|

Welf i
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book* and the child is asked whether there is anything he wants to say. Paragraphs 13 and 14 of

In my opinion the law of this Territory regarding the powers of a police officer to arrest is in an appalling
state. The interests both of the public and of the police force require its complete revision and its replacement General Instruction 13 state that the chargi f
€ charging of a child or young person sho i
uld not occur in the

by clear provisions all to be found in one place.?

Before the office of the Commonwealth Deputy Crown Solicitor assumed responsibility for prosecutions in
the A.C.T., the Legal Division of the A.C.T. Police was known as the Prosecutions Section and had responsi-
bility for the initiation and prosecution of proceedings. The Legal Branch has retained the former of these
functions and hence continues to exercise on behalf of the Commissioner the ultimate control over the

z: Para. 12 of General Instruction 13.

. gﬁraa t? of General Instruction 13.
ec i i
o adzrgz:c:ﬂ: e1sa ic??ll:nd vol.ume of forms that stipulates the details to be recorded during charging. Name
of chargins ,and and ee g?ig;!g:szh:rge agle notec;; is well as the time the person was apprehended gt'he time’
g rom the watch-house. i i i ; I

o i et g;l:e(;nrzii::el:co}rlded. These items must be signed for ngi tlli‘ea;:;fg zlse;é;tr;ecwl:g;ht:yt}llteems fmml'xd C boen

e gamou;xfo?fagil]-ali)hed or ;ubjected to a hand-writing analysis is noted. Whether bail wagzgfg\gedasagze;

» 15 recorded. The bottom of each page has room for comment. In this spéice is :lsually

(1975), 10ff.
Ivan Stefanchuk and John Chaloupka v. Charge and Another, S.C. Nos.938 and 939 of 1973. Unreported ; 8 _
, . J recorded the details of where a child was taken or placed if bail was not allowed.

reserved decision of Blackburn J on 6 June 1974, p.645 of the transcript.

prosecution decision.
20 See also 5.352(2) of the Crimes Act 1900 (N.S.W.) as it applies in the A.C.T.
For 2 discussion of s.8A of the Crimes Act 1914 (Cwlth) and of s.18 of the Police Ordinance 1927 (A.C.T.), see
) 32 ALR 603. See also [1980] 4 Crim LJ 233. Cf. Criminal Investigation, ALRC 2,

21
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watch house.?® The fingerprinting and photographing of children who are in custody are governed
by para. 5 of General Instruction 27. This states that the power to fingerprint and photograph which
§.353A(3) of the Crimes-Act 1900 (N.S.W.) confers on the officer in charge at a police station may be
exercised in respect of a child aged 14 or over who has been arrested and charged with a criminal
offence.’” After being charged the child may be released on baii®® or kept in custody. The Child
Welfare Ordinance does not deal with the detention of offenders in custody before & first court
appearance. The decision is made by the watch house sergeant on the recommendation of the
apprehending officer. Before making the decision the sergeant checks whether there ar> any out-
standing warrants. Where bail is allowed the sergeant fixes the amount. Normally no money is
required to be put up at this stage, although on occasions cash bail is required. A parent or other
adult acts as a surety and signs a bail bond. If the child is kept in custody the usual practice is for the
watch house sergeant to telephone the Quamby Children’s Shelter. The child may be briefly held in a
police cell until a transfer tc Quamby can be arranged. A’ child who has been placed in Quamby
may, with the written approval of the Assistant Secretary, Welfare, be transferred to the Belconnen
Remand Centre. Sometimes the police unilaterally decide that a child is toc much of a problem for
Quamby to handle. In one such case, the police decided that a 15-year-old youth, whom they had
charged with stealing, would be too difficult for Quamby to contain as he had prior convictions in
N.S.W. for escaping lawful custody. Consequently, he spent the night in a watch house cell. When a
child is so detained, he must be held in a cell which does not allow contact with adult prisoners.?
Paragraph 20 of General Instruction 43 clearly authorises the holding of a child in a cell.’® Other
than the arrest sheet, the paperwork which the apprehending officer must assemble in respect of a
child who has been charged consists of the officer’s report on the incident (which may incorporate a
record of interview) and any other statements. To this is added the child’s criminal record sheet if he
has previously appeared in court. The relevant papers are forwarded to the Legal Branch for
processing before the court hearing. In addition to the paperwork for the hearing, the officer must
also complete a criminal offence and modus operandi report for records purposes. Although this
paperwork is frequently all that is required (as much of the necessary detail is in the arresting
officer’s head) sometimes further statements must be obtained. These are needed if the arrested child
pleads not guilty. Such a plea necessitates the preparation of a full brief. Further statements may also
be needed even if there is a guilty plea. A Childrens Court may be reluctant to accept such a plea at
the first hearing, and if the matter is remanded the police may consider it desirable to gather further
evidence. Thus the police might go to the first hearing with the bare essentials of a case, but add to
this during the remand period. These additions may result in paperwork almost as extensive as that
required for a summons matter. A person taken into custody for an offence without a warrant must,

3% These twn paragraphs state:
13 Where a child or young person is to be charged with an offence at a Police Station in the A.C.T,, it shall be the
responsibility of the Officer in Charge of the Watch-House to charge the person in an area or room remote from that

Watch-House.
14 All particulars required shall be obtained and entered in the Charge Book in that area.

Note also para. 15, which states:
The child or young person should only be permitted to enter the Watch-House area for the purpose of having
photographs and fingerprints taken. On other occasions, it shall be at the discretion of the Officer in Charge of the

Watch-House.

¥ Under the previous General Orders and Instructions (issued by the A.C.T. Police Commissioner) the power to
fingerprint and photograph children was more restricted. Para. 638 stated that these powers should be
exercised only in respect of children charged with ‘a serious indictable offence’.

2% The power to release on bail is conferred by 5.50(2) of the Court of Petty Sessions Ordinance 1930 (A.C.T.),
and by s.24(1) and (2) of the Police Ordinance 1927 (A.C.T.), on a police officer in charge of a police station.
Although the former provision makes this power available in respect of matters where it is not practicable to
bring the accused before a magistrate within 24 hours of his being taken into custody, in fact it is exercised

when the delay between apprehension and trial would be much shorter than this.

See para. 20 of General Instruction 43. Usually children are held in cells reserved for females.

29
Para. 20 of General Instruction 43 authorises the Officer in Charge of a police station to make a decisioz to

the decision.

30

hold a child at the Watch-House if the circumstances of the case indicate that there would be a security risk if
the child were held in a shelter or if the child’s actions indicate that a shelter would not be the proper place of
confinement. The paragraph does not oblige the officer to contact Quamby Children’s Shelter before making
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Table 1: Age of Children Charged with Offences in the A.C.T. During 1978
Criminal Offenes 10 11 12 13 14 15 1 17 Total (%)
z‘rafﬁc Offence 1 4 14 22 66 91 135 210 543 88.9
Total ! I 9 57 ‘63 §1 1. li
L4 14 23 66 92 144 267 6]

A record i i i i
ord was kept in relation to a high proportion of those charged with offences. Thus:

® 473 were fingerprinted (77.4%);

® 347 were p_hotographed (56.8%); and

® 12 had their handwriting analysed (2%)
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Table 2: Types of Offences for which Children Charged in the A.C.T. in 1978

Property offences Mileg ' - T
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Other 63 7 8§
Traffic offences g; 1 ;6
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May 1979 indicates that 61% of non-traffic offenders were charged.** The use of a summons causes
substantial delays. For example, at one sitting of the Childrens Court it was noted that two traffic
matters had taken over five months to reach the court, arid four had taken over eight months. A
charge of theft heard at the same sitting had taken seven months. There are many who believe that if
a child is to be prosecuted he should be taken to court as soon as possible after the alleged offence.*
A desire to handle cases speedily seems to be a major reason for the high number of arrests.** Some
experienced officers interviewed frankly stated that they prefer to charge children in order to bring
cases to court quickly.’” A number of officers expressed vehement criticism of summons procedures.
One, for example, described them as ‘archaic’ and another regarded az ‘scandalous’ the time taken to
bring a child to court on a summons. Interviews with police indicated that, on occasions, parents
have requested them to proceed by way of a charge rather than by way of summons. These requests
were made when the parents realised how long it would take to bring a summons matter to court.
Another factor is the amount of paperwork which the use of a summons involves. By comparison the
arrest and charging procedures are simple.®® This analysis naturally raises questions why the sum-
mons procedure is so slow. The answer seems tc lie in the fact that the use of a summons brings into
play an elaborate system. Under para. 5(b) of General Instruction 11 an apprehending officer who
wishes to use the summons prozedure must, within 14 days of interviewing the alleged offender,
submit a brief of evidence and an application for a summons or a report explaining the delay. The
brief is carefully scrutinised and must satisfy the standards set by the Legal Branch. The brief must in
‘every case be prepared on the assumption that a not guilty plea will be entered. A formal process of
checking and re-checking occurs as the brief progresses through the system. A common informant,
who is a member of the Legal Branch, swears the information. Accordingly the evidence must he
presented in such a form to convince him that the allegation can be proved. Administrative factors
may intervene. For example, there may be a delay in serving the summons or the apprehending
officer (who is required to give evidence ir: sgurt) may go on leave. These delays and difficulties are

3 To distinguish between charge and summons matters on the Childrens Court bench sheets, the time lapse

between the recorded ¢-e of the offence and the date of the first court appearance was noted. Lapses of 14
days and less were assumed to be indicative of a charge, as children charged must appear in court ‘as soon as
practicable’ (Court of Petty Sessions Ordinance 1930 (A.C.T.), s.50(1)) or, if released on bail, within 14 days
(Police Ordinance 1927 (A.C.T.), s.24(2)). Longer lapses were assumed to be indicative of the use of a
summons. This method may have produced inaccuracies in the final totals in that it is possible , but highly
unlikely, for a summons matter to reach court within 14 days. Conversely, if after lengthy investigation a child
is charged with an offence committed some time earlier, the time lapse may be longer than 14 days, causing the
matter to be mistaken as a summons matter. As the latter of the two circumstances seems more likely to have
affected the totals, it is possible that the percentages given for the number charged may be an underestimate.
Mr. K.T. Dobson, S.M., has criticised the police for the length of time taken to bring a child to court by way of
summons. The case involved a theft which occurred in May 1978. Following the issue of a summons the child
appeared in the Childrens Court in September 1978. Mr Dobson commented: “The whole fact of the matter is,
of course, it has been hanging over the girl’s head for four months now. In my view it should have been before
the court the day after the offence happened. Four months delay is ridiculous.’ The girl was admonished and
discharged. In such a situation the police feel that they are being criticised for not using the power to arrest

35

and charge.
The use of the power of arrest in order to bring children to court quickly is not peculiar to the A.C.T. An

English study has noted that it used to be the practice for the Loiidon Metropolitan Police to proceed by way
of arrest and charge, rather than summons, when a juvenile was involved. Oliver, The Metropolitan Police

Approach to the Prosecution of Juvenile Offenders, (1978), 3436, 40,
Another alternative — sometimes used — is to employ a priority summons procedure, which results in a

hearing approximately three weeks after the alleged offence.

During discussions on the matter a member of the Commission was shown a four-page police statement
regarding a woman who had been arrested and charged with seven counts of larceny. The statement was the
apprehending officer’s outline of the facts on all matters. To bring the case to court the only additional
paperwork needed was a bench sheet and an arrest sheet. If the matters had been handled by way of summoris
the following would have been required: seven applications for a summons (one for each count), seven
statements by the apprehending officer, seven statements by the officer who accompanied him, seven witness
statements, proof of the value of the items allegedly stolen, and seven certificates of incorporation (as the
property had allegedly been stolen from a company). It was estimated that all this paperwork would have

taken three days to prepare.
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checked and the fact that the second report has been furnished will be noted. Not all the incidents in
the occurrence books are recorded. The officer in charge of the C.C.U. uses his discretion and does
not enter trivial matters on a card. Details of offences in respect of which a summons has been
applied for are recorded from the brief before it reaches the Legal Branch. This source is used where
the apprehending officer has neglected to complete a criminal offence and modus operandi report or
a field report. With respect to offences dealt with by way of charge it is the criminal offence and
modus operandi report which provides the normal source of information. Only police officers
should have access to the records maintained by the C.C.U. This includes officers in other forces: for
example, the Unit might make information available to members of the N.S.W. force. All requests
for information are logged so that it is known which officers have sought information on particular
individuals. C.C.U. records are kept indefinitely, although there is informal culling of the central
card index. Cards whose last entry is 10 years old are removed from the index, but not destroyed.
This means that a routine inquiry wili not normally elicit information about an offender whose card
has been removed. However, if a special inquiry is made (for example by an officer who remembers
dealing with a person several years earlier) a search can be made and the card found.

84. Records of Court Appearances After a child has appeared in court the C.R,U. receives the police
brief and records the disposition details noted on the bench sheet. For each offender a criminal
record sheet is compiled. This lists every court appearance in respect of a criminal offence, including
acquittals, dismissals, discharges and releases on recognizance. It does not list traffic matters dealt
with by way of summons. A separate 2ard is compiled for these, If the C.R.U. is notified of the death
of an offender in respect of whom a criminal record sheet is held, the record is removed from current
records but is not destroyed. Some culfing of traffic records occurs. If the last entry on the card is a
minor traffic matter (e.g., a speeding offence) and it occurred some years previously an officer who
notices this might destroy the card. Jowever, this is not done on a systematic basis and there is no
instruction requiring the destruction of traffic records after a certain period. A major purpose of the
criminal record sheet is to provide information should the child appear in court again. A photocopy
of the entire sheet (including acquittals) is attached to the brief before a person goes to court. After a
finding of guilt it may be handed to the court or the prosecutor may read out details from it.
Information from the sheet is also furnished to police officers engaged in inquiries. When a member
of the Welfare Branch is preparing a background report on a child, he can, provided he obtains the
child’s written consent, obtain a complete copy of the child’s criminal record sheet. Inquiries made
by Commonwealth departments to whom a person has applied for employment are normally made
via the Australian Federal Police. A copy of any Childrens Court record (with the acquittals deleted)
is provided. On rare occasions these inquiries are made by the department concerned (e.g., the
Defence Department), In the case of the Defence Department such a check is made only if the
person seeking employment has authorised the making of an inquiry. Other departments to which a
copy of the criminal record sheet is provided are the Immigration Department (which makes
inquiries about aliens) and the Attorney-General's Department (which carries out checks on pro-
spective Justices of the Peace). Also, when a person makes an application for a visa, the embassy of
the country concerned may, if the applicant gives a written authorisation to the police, be given a
copy of any record. In such a case the police require fingerprints so that they can be sure of the
identity of the applicant. Whenever the C.R.U. responds to a request in respect of a named individ-
ual the record is stamped to indicate that the Unit cannot guarantee that the record relates to that
individual unless a fingerprint check is carried out. With the exception of records supplied to the
court, it is the practice of C.R.U. staff to require the child’s written consent before it supplies a copy

of the child’s eriminal record sheet.

85. Screening of Cases by the Commonwealth Attorney-General’s Department A procedure has existed
for many years whereby cases involving offences against laws of the Commonweaith alleged to have
been committed by children under 16 have been referred to Canberra for decision whether the
prosecutions should be undertaken.* This procedure involves the approval of the Attorney-General
or, more generally, the Secretary of the Attorney-General’s Department, to the institution of such
proceedings. When an investigation of such an offence has been completed by a State force or by the
Australian Federal Police, the brief of evidence should be forwarded to the local office of the

This-procedure is not legislatively prescribed. It is an aspect of the exercise of the discretion to prosecute. This
subject is discussed in ALRC 15, (1980), para.94—109,
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Court’ with an indictable offence which is heard summarily, or with an offence triable summarily. It
is clear from the decision of Mr Justice Kerr in Wright v. McQualter ** that the young person must be

under 18 at the time of the charge.
I am satisfied that when, after the defendant became 18 years of age, he came back to answer the charge

already made against him and in respect of which he had already several times attended at Court, he was
within the jurisdiction of the Court in the same way as he would have been if, during or after the hearing he
had turned 18 years of age before the decision was made. The relevant point of time is whes{ the defendant is
charged before the Court. If at that time he is under 18 years of age then the Court is to be known as the
Childrens Court and the other provisions of the Ordinance apply.* .
In this case the defendant was apprehended during an anti-Vietnam war demonstration for obstruct-
ing a policeman in the course of his duty. A preliminary objection was made before the Supreme
Court, that when the defendant first appeared before the Childrens Court and on the next two
appearances which he made before that court, he was not formally charged as a young person. It was
only on the fourth ‘occasion of his appearance (by which time he had attained the age of 18 years)
that the charge was formally read to him. Mr Justice Kerr held that even though the defendant had
not had the charge read to him while he was under 18 years of age, he had been dealt with by the
court as a person so charged and therefore came within the jurisdiction of the Childrens Court.*’
Inconsistencies could arise from the application of the rule that the relevant time is the date on
which the child or young person is charged. This is seen if the type of situation which arose in Wright
v. McQualter is examined. If a young person allegedly commits an offence just before he attains the
age of 18, and the relevant date for jurisdicticnal purposes is the date of the charge, this would
permit the police to remove the young person from the jurisdiction of the Childrens Court by
postponing the laying of the charge. A rule which allows this {o happen is undesirable in principle.
Notwithstanding the difficulties which will arise regarding a young person who attains the age of 18
before his case is completed, it is preferable that a clear and certain rule be formulated to determine
the relevant date for jurisdictional purposes. The new legislation should provide that the relevant
time is the time of the alleged commission of an offerice. Such a conclusion reflects the view that the
system for the young offender should embody the basic principles of criminal law. To speak of
criminal responsibility is generally to speak in terms of the defendant’s mental capacity at the time
of the alleged commission of a criminal act. The new legislation should make it clear that, in order to
come within the jurisdiction of the Childrens Court, a child must be aged eight years or over and
under 18 at the time of the alleged commission of the offenice. The legislation should further provide
that, in order to avoid difficulties which could arise if charges were laid against an adult in respect of
offences allegedly committed long before in his youth, no person should make an initial appearance
before the Childrens Court after he has attained the age of 18 years and six months.*® In such a case
the matter should proceed to the Court of Petty Sessions.
88. Summary Matters The Childrens Court’s jurisdiction over children and young persons who
commit offences is not specifically conferred by the Child Welfare Ordinance. Section 13(1) of that
Ordinance does no more than state that, when dealing with a child or young person ‘charged . . . with
an offence against a law in force in the Territory’, the Court of Petty Sessions is known as the
Childrens Court. The section does not indicate the offences with which such a court is competent to
deal. To discover this it is necessary to turn to s.19 of the Court of Petty Sessions Ordinance 1930
(A.C.T.) under which jurisdiction over any offence against any law in force in the Territory may be
exercised by a Court of Petty Sessions in respect of: offences triable summarily; offences for which
no other provision is made; offences triable by a Court of Petty Sessions, by a court of surnmary
jurisdiction, by any court constituted by a Police or Stipendiary Magistrate or justices; or offences
triable by a Magistrate, by a justice or justices or by a Childrens Court. As the Childrens Courtis a

=

% Unreported decision of the A.C.T. Supreme Court, S.C. No. 318 of 1970,

4 Page 64 of the transcript.

4 Pages 612 of the transcript.
% The Commission’s recommendation that the relevant time should be the time of the alleged commission of the

offence accords with the law in N.S.W. See Child Welfare Act 1939 (N.S.W.), 5.20(2). In respect of a person
tried after attaining the age of 18, however, this provision confers jurisdiction over persons up to the age of 21.

The retention of 5.20(2) was recommended in the Green Paper, 45.
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child who has committed a Commonwealth offence triable summarily. It therefore seems that, when ;
such an o?‘e?czie.has 5bgeen admitted or proved, the A.C.T. Childrens Court may employ the special | was clear that some of the childeon .
measures listed in s5.58. ; on the child’s part Tén did not fully understa .
E a}? unrepresenlzed g;ﬁguac;g ?1?3 ?;r?eu{ r? pigi repetition of ?l?eﬁiﬁ \;:)a;s;: :;1]1;1 tIct) fom. Any hesitation

charge. If botk indicat TS to be asked by the magjs 14, iLis normal practice for

) offence. Most make aneatélslti StSI}gy UEdereta.nd, the child s askgelstrvilflitvghetger they understand the

is evidonan . o Following an admission the apprehenes, o mits or denies the

: . . g police officer gives

91. Commonwealth Offences Triable on Indictment Section 56 of the Child Welfare Ordinance
excludes indictable offences against a law of the Commonwealth from the jurisdiction of the A.C.T.
Childrens Court. At the time when a Child Welfare Ordinance was being considered for the A.C.T.,
the question whether an A.C.T. Childrens Court could deal with Commonwealth offences was

researched in detail. Section 80 of the Constitution requires that ‘the trial on indictment of any
offence against any law of the Commonwealth shall be by jury, ...". By virtue of s.69(1) of the
Judiciary Act 1930 (Cwlth), ‘indictable offences against the laws of the Commonwealth shall be ‘
prosecuted by indictment’. Thus Commonwealth indictable offences must be prosecuted on indict- : -~ ’ occurred in the presence of
ment in a Supreme Court and must be heard by a jury. In the view of those drafting the Ordinance it ' child are quoted (e.g. “Yeah 4 parent or of some other adult wit ;
followed that indictable offences against laws of the Commonwealth could not be heard in the signed, this is tende.rc:d I?ath’ IdJUSt did it’, and ‘Yeah, it was mer,x)esE‘ Any admissions made by the
Childrens Court (which deals with offences summarily without a jury). It was decided to exclude all may make reference to ‘the clf‘ld?fenda?t was under 14 at the time ' f ha Written statement has been
such indictable offences from the jurisdiction of the Childrens Court.’* However, since 1957 when ncapax rule is acknowled d lT S adm{SSIOn that he knew his acts? tbe alleged offence the witness
the Child Welfare Ordinance was passed, clarification of the law suggests that it may now be wrongness. It is common %g .th hefn agistrate may also put a questi 0 be wrong, I{l this way the doji
possible for the Childrens Court to exercise jurisdiction over Commonwealth indictable offences. In whether ¢ompensation ig ot Clicer from the D eputy Crown S (;I’l o t? the child’s knowledge of
a case decided in 1915, R. v. Bernasconi *, the High Court had held that 5.80 of the Constitution did solicitor, are asked if the ;ought, At the end of the evidence the Ohl'(iltor s office to ask the Witness
not apply to criminal proceedings in the Northern Territory. There was for some years doubt qllceistions. Itis common f?c;r ?}:’: cal?i%,dc’lsulesn?ns to put to the Wwitness cClhgdar?ag f acrlents, or the child’s
and appeared truth : €gal representative tg ' nd parents rarely agk
about the aIIegationf;uzé ?fhtgd’ barents or solicitor are thenegtiti':rslkaWhether the child was CO'OPCI'thislt;
. € magistrate is satisfied he finds the fac?solfrﬁggcli] n%tg' o onake a statement
- - 1€ next step is for him

whether the decision also applied in the A.C.T., but this doubt was set at rest in 1965 by the decision
of the High Court in Spratt v. Hermes.*® The Court held that the laws of the A.C.T. are exclusively
made pursuant to s.122 of the Constitution.”” The joint effect of R. v. Bernasconi and Spratt v. to ask if there is ‘anything k ,
Hermes is that there seems to be no constitutional objection to Commonwealth indictable offences B Xnown’. If the child has haq previous
being heard summarily in the A.C.T., if the A.C.T. law so provides. There still remains the restriction court appearances a photocopy of
created by the requirement in s.69(1) of the Judiciary Act that all indictable offences against laws of
the Commonwealth be prosecuted by indictment (and therefore be heard before a jury, not in a
Childrens Court). It seems unlikely that this restriction has been removed by s.20C of the Crimes Act
1914 (Cwlth). Notwithstanding the clear intention of this provision to permit children charged with
1.
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Commonwealth offences to be dealt with as any other young offender would be, this section cannot
be interpreted as conferring on the A.C.T. Childrens Court a jurisdiction which s.56 of the Child _, |
Welfare Ordinance explicitly withheld. It is clearly most undesirable that the law relating to the ; {5 directed. In ope case observed
jurisdiction of the A.C.T. Childrens Court over offences against a law of the Commonwealth, ! i report by the Branch. O, ocVe the matter was adjourned for five k
whether these offences be triable summarily or on indictment, should be in such an unsatisfactory : i 93.  Measures Availap casions the court also calls for a ps)'ChlaV;/ee s for the preparation of a
state. The position should be clarified. The new Ordinance should make it clear that the Childrens i measures availab) “tl le for Y oung Offenders As has been explaj e report
Court may exercise jurisdiction in respect of offences against a law of the Commonwealth. ~ 2“ neglected or uncor(:t 0 the Childrens Court may pe em elxp a(;ned in Chapter 2, the more important
! | . . rollable. These measures are: ployed whether the chilq is an offend )
‘ 5 probation; énder or
. ¢ [ ] M a
z ° gggllgljlltt::ll i?) l{ﬁe care of a willing person;
€ care of the Minister to be dealt wj
with as a ward admitted to
government

92. Description of Proceedings The hearing may commence with the reading of the charge or, if the
control; and

child is represented, by the solicitor’s entry of a plea. If the charge is read, this may be done by the
magistrate, the officer from the Commonwealth Deputy Crown Solicitor’s office®® or the clerk.
i
I
/ ® committal to a N.S.W. instirus:
or stitution run by the N.5., Department of Yoush
outh and Communit
Yy

Although all use legal terminology, the magistrate frequently attempts to simplify the charge. During
one hearing attended in the course of the inquiry a member of the Deputy Crown Solicitor’s Office i
| | Services; such i
I ’ a committal may be ejthe -
| F general or for a specified term.

read the charge in a rapid, mechanical manner, wholly unsuited to a child’s understanding. Indeed,
one 13-year-old boy commented, ‘It was a bit fast’, when asked whether he had understood the :
i |
i i a H A
j re available only for chiidren in this category.

3% Doubts about jurisdiction over Commonwealth matters are also reflected in 5.66. This section (which em-
powers the Supreme Court to deal with a young offender who is committed for trial and convicted of an : | 94. The Two Cate
i(rjldictable oﬂ‘!erﬁce)dalsobclaxclg‘des any o?’elnce against a law1 of the Commonwealth. Why the exclusion of f} indictable offences g;lréezul)f Offences The Child Welfare Ordina d

indi t y is . i mm nce
. (lc;rlnsr)ml);\\é?Rt 6:‘22 ictable offences was felt necessary is unclear }f former, and s.58 those which ;;}; %f:einces Section 57 lists the Peﬂaltlesri‘:,,:lfl C}IStlnctlon between
° . . i m
36 (1965) 114 CLR 226, 291—2. Compare this decision with the earlier decisions in Federal Capital Commissionv. ‘ 1 proved. It is possible, however to ar ugotsifd Wh.en t.he. latter type of offence ;Zsebm I'CSPeCF of the
Laristan Building Investment Co Pty Ltd (1929) 42 CLR 582 and Australian National Airways Pty. Ltd. v. The ] —_— g at this distinction is meanin aloss. S een admitted or
Commonwealth and Others (1945) 71 CLR 29. See also Ewens, ‘Where is the Seat of Government?’ (1951) 25 : { : Section 69(1) st ection 58 lists the
i states that wher i
; Court € a child or youp ; R
}j the asoirrt1 ei%l;if:gegl;&?mmm]lable Ch“)‘,i or f'o%z;o;e:zozharged With an offence or is brought before the
i ) a { i, 1l
opportunity to ¢aj) evadencepz: ;’g"s {‘;ﬁehzzsrea};;s begn made out, shall give the child or youn
eévidence that may be tendergd b 8 person or his parent an
Y or on behalf of the child or
young

ALJ 532,
See Ewens, and Lumb and Ryan, The Constitution of the Commonwealth of Australia Annotated (1977), 199.
Before 1973 prosecutions in the Court of Petty Sessions were conducted by members of the A.C.T. Police ' it
§4
b
/

8
Force. In that year staff of the Commcnwealth Deputy Crown Solicitor (A.C,T.) assumed responsibility for

w

conducting prosecutions in this court.
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powers of the Childrens Court in respect of ‘an offence triable summarily’. By virtue of s.56 most
indictable offences are so triable in the Childrens Court. Does this mean that the penalties listed in
5.58 may be employed when a Childrens Court deals with an indictable offence? Such a conclusion
seems unlikely, as it would run counter to the obvious purpose of the Ordinance, which is to
distinguish between the penalties available in respect of the two categories of offence. The analysis
which follows is based on the assumption that the Ordinance does succeed in making such a

distinction.
95." Discharge under Section 59 Section 59 applies to both categories of offence. Under this section
once the allegation has been admitted or proved, the court may ‘without proceeding to a finding of
guilt’, decide that it is inexpedient to make an order under 5.57 or 5.58.%° In such a case the court may
dismiss the charge® or admonish and discharge the child®? (the difference between these two courses
is not clear). Court statistics reveal that these options are moderately used by the magistrates.
Between 1 June 1978 and 31 May 1979, 43 offenders (4.4%) were dismissed and 56 (5.7%) were
admonished and discharged. These figures include traffic offenders. Alternatively, the court may,
under 5.59(c), discharge the child conditionally on his entering into a recognizance to be of good
behaviour, to comply with such terms and conditions as the court specifies, and to appear for a
finding of guilt and to be further dealt with under s.57 or 58 at any time during the period specified
by the court. The specified period must not exceed three years. A surety or sureties may be required.
When a child is released under this provision a monetary bond is set. A typical bond is $50, but the
sum may be as low as $10. Between 1 June 1978 and 31 May 1979, an order under s.59(c) (with or
without conditions) was the most frequently used disposition, being imposed on 198 or 20.2% of
offenders. As with the above figures, traffic offenders are included in this calculation. Section 59(c)
authorises the court to impose terms and conditions. This is interpreted as empowering the court to
order supervision, a topic which has been discussed in Chapter 2. An example of the use of the
power to release on a recognizance was observed in the case of a young boy who had admitted a
theft from a shop. He was released on a $50 bond with a surety (his mother) bound in a similar sum.
A condition of the release was that he be of good behaviour for 12 months. He was not placed under
supervision. In another case, release was on a two-year good behaviour bond, a condition being that
the boy pay $17.10 compensation. Section 61(1) empowers the court at any time to direct that a child
released under 5.59(c) appear before the court. Notice may be direcied to the child or young person’s
parent and to the surety or sureties, or to the child or young person himself. If the child fails to
appear he may be arrested.® Section 61 does not indicate how the child may be dealt with. Pre-
sumably the court may employ any of the measures listed in 5.57 or 58. Further, if the child or young
person commits another offence during the term of the recognizance, he may be charged with a
breach of his recognizance, if the later offence is proved. When the child comes to police notice on
the second occasion the police Criminal Records Unit checks its records and notifies the Legal
Branch that a charge of breach of recognizance may be brought. A bench sheet is prepared by the
Legal Branch and the representative of the Commonwealth Deputy Crown Solicitor is instructed to
proceed on the breach if the subscquent charge is proved. One interesting example of breach
proceedings in the Childrens Court involved a youth of 18. Earlier in the day the Court of Petty
Sessions had found him guilty of a series of offences. At the time of these offences he was on a
recognizance as 2 result of a Childrens Court appearance. Thus, though now an adult, he was
brought back before the Childrens Court and charged with a breach of recognizance. He was fined
$50, with 2 days’ imprisonment in default for the breach, in addition to the penalties imposed in the

Court of Petty Sessions.

96. Financial Penalties The use of financial penalties is not dealt with explicitly in the Ordinance.
However, authority to impose a finx ~r to require the payment of compensation, damages or costs
seems to be conferred on the Childrens Court by s.58(e) which allows the court to deal with a child
or young person ‘according to law’. Section 62(1) makes it clear that the use of these penalties was

€ . The court may make this decision *having regard to all the circumstances and to the welfare of the child or

young perscn’.
1 Section 59(a).
£ Section 59(b).
¢ Section 61(2).
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Table 3: Payment of fines by children dealt with in the A.C.T. Children’s Cour

1979, t between 1 January 1979 and 36 June
Progress
Warrant fssued (no attempt at payment) Tota! %
Warrant issued (fine part paid, but next > (10.7)
instalment well overdue) 8 (1.7
Overdue
Held at court (young person commi 24
mitted 5.1
N.S.W. or other charges) fed to 4 ((0-93
];Iot finalised
aid 157
(33.5)
Total 225 (48.1)
468

Table 4: Conditions and length of term of probation

offenders between 1 June 1978 and 31 May 1979, orders made by the A.C.T. Children’s Court in respect of

Condition U”]’ g 12 18 2 3

No supervision requirement [ mondls_months s Jears Total

A.ccept Welfare Branch supervision 2 22 4 13 1 41

Live where directed 1 g 14 3 32

Total 2 4
3 37 6 27 4 77

64 1
Section 62(1). Th? possib'ility of committal to 5 N.S.W. institution sh

Territory.
:: Section 62(2).
Th-ese figures relate to charges
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As has been explained in Chapter 2, an unusual feature of probation in the A.C.T. is that it need not

necessarily involve supervision. An example of a case which resulted in the making of a probation

order without supervision was oxe in which a youth faced a number of charges of larceny, one of
breaking and entering, and one of illegally taking and using a car. The charges were proved and the
boy was placed on probation for 12 months; the conditions of the order were that he be of good
behaviour, obey all his father’s directions, continue to accept treatment from the psychiatrist who
had been seeing him, and pay $185.15 compensation (this was to be paid to the car owner as the
vehicle had been damaged). Another example of a probation order without supervision also
involved the illegal taking and use of a car. The magistrate considered that the boy came from a
‘good home’ and placed him on probation for 18 months. The conditions were that he live at home,
accept his parents’ directions, avoid excess of alcohol, and be home each evening by 9.30 unless he
had his parents’ consent to be out later. These illustrations indicate the type of conditions which may
be attached to a probation order. Others may be to pay court costs and not to associate with specified

persons. ‘
98. Release on a Recognizance Release on a recognizance is authorised not only by 5.59(c) but also

by s.57(1)(e) and 5.60(1). Conditions similar to those attached to a probation order may be imposed.
Under s.57(1)(e), when an indictable offence has been proved, the court may, in addition to, or in
substitution for, a committal to an institution, require the child or young person to enter into a
recognizance to be of good behaviour and to comply with any conditions specified by the court.
Sureties may be required and the term must be not less than 12 months or more than three years. The
Commission’s analysis of court records found 21 cases resulting in such an order between 1 June
1978 and 31 May 1979. This represents 2.1% of the total number of offenders (including traffic
offenders) appearing before the Childrens Court in that period. If the child does not enter into the
recognizance the court may direct that he be detained in a shelter for a period not exceeding 30 days
or in an instutition for a period not exceeding three months, unless, in the meantime, the child enters
into the recognizance. This measure is sometimes used when the magistrate wishes to fashion a ‘split’
measure, i.e. a period in an institution followed by a period on a recognizance. In Chapter 2
reference was made to the court’s power, under s. 60(1), to suspend a committal order. With regard
to offenders, a committal order under s.57(1)(d) or s.58(d) may be suspended if the child or young
person enters into a recognizance to be of good behaviour. A surety or sureties may be required, and
the child may be required to comply with any conditions set by the court. In one case observed, a
youth who had committed a series of offences — including the unlawful taking and using of a motor
vehicle, malicious damage, stealing, and breaking and entering — was dealt with under s.60(1). He
was committed generally to a N.S.W. institution, but this committal was suspended and he was
placed on a twelve-month bond of $100, ke was required to be of good behaviour, to accept Welfare

Branch supervision, and to pay $382.75 in compensation.
99. Supervision within the Community 1If the court decides that a young offender should remain in
the community but be subject to supervision there are a number of methods of achieving this. The
fact that there are several provisions under which supervision may be ordered is a particularly
confusing feature of the Ordinance. Supervision may be made a condition of release on probation
under s.57(1)(a) or under s.58(a). Alternatively supervision may be made a condition of a discharge
upon a recognizance under s.59(c) or a condition of a recognizance under s.57(1)(e) or s.60(1). The
use of release on recognizance — whether under s.59(c), s.57(1)(e) or s.60(1) — as a means of placing a
child or young person under supervision seems undesirable in view of the fact that both s.57 and 58
make specific provision for probation orders. However, the court has no choice if it wishes to
suspend an order committing a child o a N.S.W. institution and place the child under supervision,
or if it wishes to ensure that a period of committal to such an institution will be followed by
supervision. A genuine choice can be made between supervision under s.59(c) and probation under
5.57(1)(a) or s.58(a); no doubt the former is often preferred to avoid a finding of guilt.
100. Dealt with According to Law As has been indicated, when an offence is triable summarily the
child or young person may be ‘dealt with according to law’.” This is interpreted as meaning that the
A.C.T. Childrens Court is able to employ any of the penalties available to it in its capacity as a Court

& Section 58(e).
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legal effect, then a finding of guilt under s.57 or s.58 would amount to a conviction.” An examin-
ation of the legal effect of a finding under 5.57, 5.58 or s5.59 also raises questions regarding an
offender’s liability to special penalties under certain Ordinances. For example, a person convicted of
an offence under s.129 of the Motor Traffic Ordinance 1936 (A.C.T.)’* may by virtue of s.193(5) of
that Ordinance have his licence suspended or cancelled. Presumably if a child or young person
charged under s.129 has been dealt with under s.59 there is no possibility that he could be regarded
as having beep convicted for the purposes of 5.193(5). But what of the position of a child or young
person dealt with under s.57 or 5.587? If an offence under s.129 is found proved, may this child or
young person have his licence cancelled? The answer depends on whether the finding under 5.57 or

5.58 amounts to a ‘conviction’ for the purposes of s.193(5).7

Appeal to the Supreme Court
102. The Right to Appeal There has been considerable confusion, particularly over the last four

years,

concerning the question of appeals to the Supreme Court under s.15 of the Child Welfare

Ordinance. Section 15(1) of the Child Welfare Ordinance states:
Subject to this section, an appeal lies to the Supreme Court from a determination, finding of guilt or order of
the Court by the persons and in the manner provided by Part XI of the Court of Petty Sessions Ordinance

1930—1953.

There are two difficulties with this sub-section:
® What is the meaning of ‘determination, finding of guilt or order of the Court’?

What types of appeals are provided for by Part XI of the Court of Petty Sessions Ordinance?

A further grammatical problem exists in relation to the words ‘by the persons’. As was said by Mr

Justice Blackburn in the 1977 case of Manning v. Rowley’®, those words should have been followed
by the words ‘referred to’. Before 1972, persons who came within Part XI of the Court of Petty
Sessions Ordinance and therefore who could appeal under its provisions were persons aggrieved by
a conviction of the Court imposing a fine of five pounds or more or any term of imprisonment in
default of payment of a fine (this was an appeal by virtue of 5.207 of the Court of Petty Sessions
Ordinance) and, by virtue of s.208, persons aggrieved by a conviction or order other than a convic-
tion or order referred to in 5.207. Appeals under 5.208 could only be made with the leave of the
Supreme Court. In 1958 a minor amendment deleted the reference to orders in s.208 and a new
s.208A was zdded which dealt specifically with a right of appeal from an ‘order’ of the Court. In
1972 5.207, 208 and 208 A were repealed, and amended appeal provisions were set out in a new s.208.
In addition, a new Division 3, of Part X1, consisting of s.219A to 219F, introduced a right of appeal
by way of order to review. For present purposes the most important provisions of the new s.208 are
those set out in 5.208(1)(a) to (c).” The new right of appeal by way of order to review was confined to
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The N.S.W. Supreme Court took this view in relation to identical wording in the N.S.W. Child Welfare Act in

Ex Parte Ambrey, (1946) 63 W.N. (N.S.W.) 244, 245,

This section deals with negligent or reckless driving, .
Other examples of provisions creating penalties which may be imposed following the entry of a conviction are

ss.192A and 193(10) of the Motor Traffic Ordinance 1936 (A.C.T.). On the other hand, 5.25(3) of the Motor
Traffic (Alcohol and Drugs) Ordinance 1977 (A.C.T.), enables the court to impose certain penalties on a
person against whom an offence has been proved even if the court did not proceed to conviction. With regard
to liability to special penalties under this Ordinance, a child dealt with under s.59 of the Child Welfare

Ordinance would be in the same position as one dealt with under s.57 or 5.58.
Unreported decision of the A.C.T. Supreme Court, No.630 of 1977, p.30 of the transcript.

Section Z28(1) provides:
Edch of the following appeals is an appeal to which this Division applies: .
an appeal, by the person convicted, from a conviction for an offence dealt with by the Court of Petty Sessions

(@)
under Part VII, or under section two hundred and fifty-five of this Ordinance;

(b) an appeal, by the person against whom the order js made, from an order made in pursuance of section one
hundred and thirteen or section one hundred and fourteen of this Ordinance in proceedings dealt with by the
Court of Petty Sessions under Part VII;

(¢) anappeal from a sentence or penalty imposed by the Court of Petty Sessions by a person convicted of an offence
dealt with by that Court under section ninety A or two hundred and fifty-five of this Ordinance or under Part VII;
whether or not that person appeals against the conviction in respect of which the sentence or penalty was

imposed.
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Welfare Ordinance was to be read as referring to the Court of Petty Sessions Ordinance as amended
in 1972. The Court did not consider the question whether the 1972 amendments rendered the section
meaningless. No reference was made to Manning’s case. Mr Justice McGregor held that Part XI as
amended in 1972 did provide for an appeal in the case before the court. Section 208(1)(b) of Part XI
provides for an appeal from an order under, inter alia, s.114% (which is contained in Part VII) of the
Court of Petty Sessions Ordinance. Mr Justice McGregor’s discussion of this section indicates that
he considered that the Childrens Court order could be said to be an order under s.114 as well as an
order under s.59(c) of the Child Welfare Ordinance. However, as Mr Justice Blackburn said in
Manning's case, ‘We should not have to go into all this complication to discover whether we have
got jurisdiction’.?® The Commission agrees. The jurisdiction of the Supreme Court to hear an appeal
should be made clear. Two of the remaining grounds of appeal in s.208(1) are relevant to Childrens
Court proceedings. Sectior. 208(1)(d) and (e) deal with rights of appeal from decisions of the Court
of Petty Sessions made in pursuance of s.556A or s.556B of the Crimes Act 1900 (N.S.W.) as it
applies in the A.C.T. The rights of appeal provided by s.208(1){(d) and (e) were not discussed in any

of the above cases.?”
The Nature of the Appeal Right A further question concerns the nature of the appeal right, if

103.

any, which exists in relation to Childrens Court proceedings. Before the 1972 amendments to the
Court of Petty Sessions Ordinance, it was not clear how the hearing of an appeal should be
conducted. In 1972 the amendments specifically conferred a right of appeal by way of order to
review.® Because Mr Justice Blackburn decided in Manning’s case that the reference in s.15 of the
Child Welfare Ordinance was to Part X1 of the Court of Petty Sessions Ordinance as it was prior to
1972, it would appear that he considered that the only appeal right which existed was by way of a
general re-hearing. On the other hand, Mr Justice McGregor in Zeccola v. Barr considered that .15
must be read as referring to Part X1 as amended in 1972, thus providing for both types of appeal.
This uncertainty should also be removed and it should be mad= clear that both types of appeal are

available.

Offenders Dealt With in the Supreme Court
104. Commirtal for Trial As has been indicated in the discussion of the Childrens Court’s jurisdic-
tion, 5.65 of the Child Welfare Ordinance provides for the committal for trial of offenders charged
with indictable offences. Committal for trial occurs either because the magistrate lacks jurisdiction
or because he has exercised his right to decline jurisdiction. No mention is made in the Child
Welfare Ordinance of committal to the Supreme Court for sentence, although this is possibie under
5.92A of the Court of Petty Scssions Ordinance. Yet in a situation in which committal proceedings
are in progress in the Childrens Court and the child or young person, during the course of these
proceedings, admits his guilt, the Childrens Court may consider its powers under s.57 to deal with
the offender insufficient and commit him to the Supreme Court for sentence. It could be argued that
because the Ordinance specifically provides only for committal for trial, committal for sentence is
not within the Childrens Court’s power.? This is yet another example of a conflict between two

pieces of relevant legislation.

8  Section 114 deals with proceedings on an information when the defendant does not admit the truth of the

information.

8 At p.46 of the transcript.
8 It is arguable that if these provisions had been considered in Manning’s case, the decision might have been

different. A child dealt with under one of those provisions would be a child dealt with in the manner provided
by Part X1 of the Court of Petty Sessions Ordinance as it was after the 1972 amendments were made, since the
power to deal with a child pursuant to an order made under another Ordinance was unaffected by those
amendrments. (See 5.207(2) of the Court of Petty Sessions Ordinance,) Therefore, it would be possible to make
sense of the amended appeal provisions and it would not be necessary to interpret s.15 as having been
rendered meaningless. This section would provide appeal rights, but only against orders made by the Chil-

drens Court under s.556A or 5.556B of the Crimes Act 1900 (N.S.W.).
8  That is, an appeal on a point of law — see s.219B of the Court of Petty Sessions Ordinance 1930 (A.C.T.).

8  Applying the expressio unius rule.
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® Child Welfare Ordinance 1957 (A
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. Section 67(4).
% Section 67(3).
’  Section 67(2).
7 Section 63(1) and 3).
8 Section 63(4).
% Prisons Act 1952 (N.S.W.), Part IX.
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® a Chli?t:g;i?feyc,%m and Community Seé:‘l_;!;s{);‘the court to be detained in an st arole is | 109. The Debate It is now necessary to identify the more important issues raised by the foregoing
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With re‘gard to Parole Ordinance 1976 gA.C- -)il jaws in force in that State. sferred to a0 ; which any necessary changes can be developed. In Chapter 2 attention was drawn to the fact that
determined by the W. prison becomes subject to 2 9. has been administratively tra{\s W, Minister }) there is a substantial overlap between the system for dealing with offenders and that for dealing with
removed 10 2 N.5.W. PN S.W. Child Welfare Act 193 asw Act which permits the N.5.W. Thus the ; non-offenders. With regard to the offender, this overlap raises complex questions. When designing
virtue of s:94(1) of the ™ overned by 8.54(4) of the N.5. - ecified terms and conditions. Board in ; procedures for the young offender, should society treat him as a troubled child whose needs happen
institution, his release IS gt Services to discharge i on S%rcised by the N.S.W..Paroled 2 0a(l) : to have manifested themselves in the commission of a criminal offence, or should the offence be the

for Youth and Community o  the powers normally :‘:ansferred to an institution under 3. | }

object of the law’s concern? Although it is something of an over-simplification to see the problem in
terms of a dichotomy of this kind, an attempt to answer the question posed does assist in identifying
many of the major issues. In practical terms the question to be addressed is whether efforts should be
made to build on those features of the existing system which emphasise how much young offenders
and neglected and uncontrollable children have in common, or whether the distinction between the
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under s. e Court 10 . ; : Australian system. As will be explained, a commitment to a ‘child-saving’ philosophy? underlay the
committed for trial in the S\;P\i‘;‘;lf ?:ETT.) does provide for the §upf:r?hc Supreme _Cou_rt IZ S;Z g’ : development of the juv'enile courts in the United States. In Australia acceptance of this philosophy
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i ure of evide :ans, The court he s cuation as those ophy in the United States can be fully understood only against the background of specific constitu-
cSI;s’;leozs in the Court' of Pit;ytS: Ssslll%?:me Court are in therii?:d??glﬁf&e Supreme Court Sazl?;g ‘ ; tional provisions relating to due process which do not apply in Australia. Nevertheless, an examin-
given. Children 'fxppeahnlgw should make it clear \'Nhethef p1 vant provisions, it will be 1‘1630438-f om @ ation 'of Umtefi States experience is }llummagmg. The problem is thatﬂof defining the grounds for
committed for trial. The @ involved. In formulating the re eoceedings which have resulted If : ! state intervention in the life of a child who is alleged to have committed an offence. Should the
be open when children 228 ction should be made between %;m hearing of an appeal. alleged offence itself provide this ground (so that society’s response is directed towards social
determine whether 2 dlstltnnce and proceedings relating to control) or should the offence be viewed as a symptom of personal or social problems (so that
committal for {rial or sente society’s response is directed towards meeting the child’s needs)? This question can be put in simple
form by asking whether society’s conicern should be with the child’s deeds or with his needs. In the
opinion of the critics of the United States child-saving movement, a system designed to look beyond
the offence to the needs of which it is a symptom carries with it certain dangers. The more important
points made by these critics will be outlined in turn.

110. Dangers of Paternalism The first juvenile court in the United States was established in Illinois
in 1899. Other States quickly followed suit. The classic statement of the paternalistic or child-saving
; philosophy on which these early courts were based was made in 1909.

Why is it not just and proper to treat these juvenile cifenders, as we deal with the neglected children, as a wise
and merciful father handles his own child whose errors are not discovered by the authorities? Why is it not the
duty of the state, instead of asking merely whether a boy or a girl has committed a specific offense, to find out

V. For exampie, English material includes the Ingleby Report; The Child, the Family and the Young Offender,

(1965); and Children in Trouble (1968). In Scotland there was the Kilbrandon Report, Of the extensive United
States literature mention can be made of Platt, The Child Savers, The Invention of Delinquency, (2nd ed., 1977);
; Fox, *Juvenile Justice Reform: An Historical Perspective,” 22 Stanford LR, 1187 (1970); Task Force Report;

{ provisions k Simpson, ‘Rehabilitation as the Justification of a Separate Juvenile Justice System,’ 64 California LR, 984
5 o o o pcommon. | (1976); ahd Hazard, ‘The Jurisprudence of Juvenile Deviance,” and Schultz and Cohen, ‘Isolationism in
. s - i Aczn!‘?ted Comm(;nweam] - | H Juvenile Court Jurisprudence,’ both in Rosenheim (ed.), Pursuing Justice for the Child, (1976). For a compara-
B A s rehid 1 1 tive study, see Parsioe, J{‘Venile Justice in Britain and the United States, (1978).
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what he is, physically, mentally, morally, and then if it learns that he is treading the path that leads to
criminality, to take him in charge, not so much to punish as to reform, not to degrade but to uplift, not to crush

but to develop, not to make him a criminal but a worthy citizen.?
The juvenile courts which embodied these principles have been described as ‘anti-fegal’ in orienta-
tion and methods.* It has been said that the crucial distinction between the traditional criminal court
and the juvenile court is that between a court which directs its efforts ‘to do something to a child
because of what he has done’, and a court concerned with ‘doing something for a child because of
what he is and needs.’® The result was a tribunal which sought to avoid the atmosphere and
procedure of a criminal court and in which the adversary system had little place: ‘the mutual aim of

all was not to contest or object but to determine the treatment plan best for the child.’ In the view of
the child-savers it followed that, as there could be no quarrel with the state’s benevolent motives,
there was no need to grant the child constitutional protections. It was this contention which has
attracted fierce and persistent criticism. The critics have pointed out that, no matter how well
intentioned it may be, juvenile court intervention frequently results in coercive action and substan-

tial interference with children’s liberty.

Whatever one’s motivations, however elevated one’s objectives, if the measures taken result in the compulsory
loss of the child’s liberty, the involuntary separation of a child from his family, or even the supervision of a
child’s activities by a probation worker, the impact on the affected individuals is essentially a punitive one.

Good intentions and a flexible vocabulary do not alter this reality.’
The critics of the juvenile court believed that constitutional and traditional due process safeguards
should be retained and that an insistence on fair procedures should not be dismissed as legalistic.
Some opponents of the child-saving movement have even urged that the state’s claim to treat and
save young offenders is fraudulent: special treatment programs were not made available and thus the
benefits which it was assumed that the child would receive in return for the surrender of legal

protections were illusory.
If the result of an adjudication of delinquency is substantially the same as a verdict of guilty, the youngster has
been cheated of his constitutional rights by false labeling. We cannot take away precious legal protection
simply by changing names from ‘criminal prosecution’ to ‘delinquency proceedings.”

In 1966 in the United Stutes Supreme Court, Mr Justice Fortas, delivering the majority opinion in

Kent v. United States, 4spoke of a gulf between theory and practice.
While there can be no doubt of the original laudable purpose of juvenile courts, studies and critiques in recent
years raise serious questions as to whether actual performance measures wel! énough against theoretical

purpose to make tolerable the immunity of the process from the reach of constitutional guarantees applicable
to adults .... There is evidence, in fact, that there may be grounds for concern that the child receives the worst
of both worlds: that he gets neither the protections accorded to adults nor the solicitous care and regenerative

treatment postulated for children.’
Kent was one of a series of cases in which the Supreme Court of the United States has examined the
operation of the juvenile court.® These and other decisions, together with academic writings, have
focused attention on legal safeguards. They have raised significant doubts about the child-saving

philosophy.!
111. Appropriateness of the Criminal Process Other arguments relate to the proper function of the
criminal law. Viewing a criminal prosecution as a means of seeking to meet a child’s needs can be
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' See also the comment in a Canadian report that the juvenile court system in that country had evolved to the
stage that the child’s only right was to receive from adults the treatment they felt was in their best interests.
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