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I, PETER DREW DURACK, Attorney-General of the Commonwealth of Australia, HAVING RE
GARD TO THE FOLLOWING: 

(a) the need to review the Child Welfare O~'dinance 1957 of the Australian Capital Territory 
and other laws of the Territory relating to the welfare of children; 

(b) the intention of the Sixth United Nations Congress on the Prevention of Crime and the 
Treatment of Offenders tobe held in Sydney in 1980 to discuss as Agenda Item 2 - 'Juvenile 
Justice: Before and After the Onset of Delinquency' and so focus world attention on 
Australian laws and practices in this field; and 

(c) the declaration by the United Nations General Assembly 1979 as the International Year of 
the Child with the aims of encouraging programs for the promotion of the wellbeing of 
children and of heightening awareness of the needs of children. 

HEREBY REFER to the Law Reform Commission 

FOR INQUiRY AND REPORT as provided by the Law Reform Commission Act 1973 the law and 
practice relating to child welfare in the Australian Capital Territory including a consideration of the 
rights and obligations of children, of parents and other persons who have or assume rights or 
obligations in respect of children and of the cOlnmunity, and in particular 

(a) the treatment of children in the criminal justice system; 
(b) the position of children at risk of neglect or abuse by their parents or caretakers; 
(c) the roles of welfare, education and health authorities, police, courts and corrective services 

in relation to children; 
(d) the regulation of the employment of children; 
(e) any other related matter. 

IN ITS INQUIRY AND REPORT the Commission will 
(a) keep in mind the importance of viewing child welfare in the context of general commanity 

welfarei 
(b) keep in mind its obligation under paragraph 6(1)(d) of the Law Reform'Commission Act 

1973 to consider proposals for uniformity between laws of the Australian Capital Territory 
and laws of the States (in particuIF.\n this context, New South Wales); and 

(c) note that the Standing Committee' on Housing and Welfare of the A.G .• T. Legislative 
Assembly has prepared a Report on Child Welfare in the Territory. 

THE COMMISSION IS REQUIRED to report not later than 31 October 1979. 
DATED this eighteenth day of February, 1979. 

o 

Peter Durack 
Attorney-General 

II 



r Participants 

The Commission 
For the purposes of the Reference, the Chairman i~ a.c~ordance \~i~h section 27(1) of 
the Law Reform Commission Act 1973 created a DIVISIOn comprIsmg members of the 
Commission. 

Chairman 

The Hon. Mr Justice M.D. Kirby, B.A., LL.M., B.Ec. (Syd.) 

Commissioner in Charge 
Dr J.A. Seymour, B.A., LL.B. (Auckland) Ph.D. (Auckland), Dip.Crim. (Cambridge) 

Barrister and Solicitor of the Supreme Court of New Zealand, 
Australian Institute of Criminology * 

Commissioners 
Professor A.C. Castles, LL.B.(Melb.), J.D. (Chicago), Professor of Law, The University 

of Adelaide. Retired from Division on 27 July 1979 . 
Professor Duncan Chappell, B.A., LL.B. (Tas.), Ph.D. (Cambridge) Appointment expIred 

on 31 December 1979 . 
Associate Professor G.J. Hawkins, B.A.(Wales) Deputy Director of the InstItute of 

Criminology Faculty of Law, University of Sydney 
Associate Profe~sor Robert Hayes, LL.B. (Mt!lb.), Ph.D. (Mona~h) ~arrister of the Supreme 

Court of New South Wales, Associate Professor of Law, UnIversIty of New South Wales 
Mr Howard Schreiber, B.A., LL.B. (Syd.) LL.M. (Harvard) Solicitor of the Supreme Court 

of New South Wales. Retired 6 June 1980 

Officers of the Commission 

Secretary and Director of Rl;!search 

Mr G.E.P. Brouwer, B.A., LL.B.(Melb.), LL.M.(A.N.U.) 

Assistant Legislative Draftsman 

Mr Stephen Mason, B.A., LL.B., M.T.C.P. (Syd.) 

Research Staff 
Ms S. Tongue, B.A., LL.B. (A.N.U.) Senior Law Reform Officer. Resigned 24 August 1979 
Mrs M. Rinaldi, B.A. (A.N.U.) Research Officer 
Ms M. Allars, B.A., LL.B. (Syd.) Associate to the Chairman, to September 1980 
Mr J.W. Barnes, B. Juris, LL.B. (N.S.W.) Associate to the Chairman 

Executive Officer 

Mr B.A. Hunt, B.A. (Sy('.) 

Secretarial 

Mrs S. Ferry 

* See para.l. 
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Legislative Draftsman 

Mr J.Q. Ewens, C.M.G., C.B.E., LL.B. (Adel.), formerly First Parliamentary Counsel, 
and formerly Member of the Law Reform Commission 

Consultants to the Commission * 
Chief Superintendent A.H. Bird, A.A.I.M., Australian Federal Police 
Mr R.J. Cahill, S.M., B.A., LL.B. (Melb.), Court of Petty Sessions, A.C.T. 
Dr T. Carney, LL.B., Dip. Crim. (Mel b.), Ph.D. (Monash) Monash University 
Mr R. Chisholm, B.A., LL.B., (Syd.), B.C.L. (Oxon.) University of New South Wales 
Ms E. Cox, B.A., (N.S.W.), Council of Social Service 
Mr J.Q. Ewens, C.M.G., C.B.E., LL.B. (Adel.), formerly First Parliamentary Counsel 
Ms H. Gamble, LL.M., (A.N.D.) Australian National University 
Mr J.M. Herner, A.U.A., Dip. Soc. Stud., Department of Social Security, Canberra 
Dr M. Maloney, M.B., B.S., M.R.C., Psych. (U.K.) Capital Territory Health Commission 
Ms H. Nicholls, Dep. Tech. Soc. Wk. (S.A.I.T.) Department of Community Welfare, South Aust 
MrB.W. Prior, B.A., Dip. Ed. (Monash), M. Soc. Sc., Dip. Ind. ReI. (Inst. of Soc. Studies The 

Royal Melbourne Institute of Technology 
Mr J. Wall Dip. Soc. Stud. (Melb.) Department of Capital Territory, Canberra 

Special Assistance 

Ms J. Bonsey, B.A., M. Mus., (Melb.), LL.B. (A.N.U.), Department of Capital Territory 
Mr D. Nairn, LL.B. (W.A.), Committee Office, House of Representatives 
Mrs R. Nairn, B.A., Dip. Soc. Stud. (Melb.), Australian Social Welfare Union 

* The recommendations in the report and statements of opinion and conclusion are necessar
ily those of the Members of the Law Reform Commission alone. They may not be shared by 
the consultants nor by the Courts, Institutions or Departments with which the consultants 
are associated. 



r Summary 

The Report 
This report deals with the reform of child welfare laws. The C?m~llission's terms of 
reference required it to examine child welfare law and practIce ~n the A~.T., b~t 
many of the issues which are addressed are the same as those beIr:g consI?ered In 
Australia and overseas. The subject of child welfare law reform IS a topIcal and 
controversial one. Numerous inquiries, both in Australia and overseas, have con
sidered the matter at length. Coinciding with the publication of this report are 
proposals for major reforms in child and community welfare laws in N.S. W. 

The report is based on a careful study of current child welfare laws and prac
tices in the AC.T. It has been prepared with the assistance o~ co?sultants. from 
relevant disciplines and in consultation with persons and agen~Ies Involved In the 
field. Research projects were initiated to mo?itor th~ operatIon of the present 
system. These included an examination of polIce practIces, a study of th~ pow~rs 
and procedures of the Childrens Court,. an a~alysis o~ me~hods of dealI?g WIth 
neglected and abused children and an Intensive eXamInatIOn of the delIvery of 
welfare services in the AC.T. 
Among the subjects dealt with are: 

@ young offenders and methods of dealing with them; 
• children in need of care; 
• abm,ed children; 
• child care services; 

.• children in employment; and 
6) welfare services. 
There are many other matters dealt with in this report. On almost every J?age 

there is an analysis of a sensitive and controversial topic. On man!, of the sU.bJects 
addressed members of the community will naturally have strong VIews and SIncere 
people will hold differing opinions. What is needed is: 

• a clear analysis of current laws and p:act~ces.; . . 
• identification of the defects and deficIenCies In the eXIstIng system; 
• articulation of the principles which should underlie the solution of the prob-

lems identified; 
• presentation of reform options; and 
• a series of recommendations for necessary reforms. 
This report seeks to achieve these aims. The Commission's an~lysis of the 

present law has clearly shown that the ex~sting Chil? ~elfare OrdInance. 1957 
(AC.T.) is an outmoded and inadequate pIe.ce of leglslatIO~. Hence there IS ap
pended to the report a draft Bill for a new ChIld Welfare <?rdInance ~or t~e AC.T. 
Following this summary there is a list of. the recomme~datIOns made In thiS report. 
What follows is a statement of the major problems In the present system and a 
brief explanation of the more important proposals. 

Basic Problems 
A number of problems have emerged from the Commission's study of current 
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child welfare laws and practices in the AC.T. Among the most acute of these were 
the following: 

• absence of clear laws and guidelines relating to police procedures for dealing 
with young offenders; 

• the absence of a clearly articulated and controlled policy designed to divert 
young offenders from the Childrens Court; 

• the failure of the AC.T. Childrens Court to develop the specialised approach 
which is alreaoy well established in a number of Australian jurisdictions; 

• lack of an adequate range of measures available to the Childrens Court for 
dealing with children who have been found guilty of offences; 

• the need for the AC.T. to rely on N.S.W. institutional facilities; 
• lack of clarity in the law relating to dispositional measures; 
• absence of procedures to ensure that the Childrens Court receives informa

tion about the implementation of its orders; 
• the antiquated procedures for dealing with children in need of care, particu

larly the need to 'charge' them with being 'neglected' or 'uncontrollable'; 
• the absence of leg!slative provisions designed to encourage and facilitate the 

exploration of informall alternatives to court proceedings in respect of chil
dren in need of care; 

• unsatisfactory and imprecise definitions of the categories of children in need 
of care whose situation merits coercive intervention and the law's failure to 
distinguish between such children and young offend~rs; 

• deficiencies, particularly with regard to residential accommodation in the 
services available for children in need of care; , 

• the .a?sence of an ~~e?c!, or individual clearly responsible for making the 
declsl?n about the mltIatIOn of care proceedings; 

• !he f~llure of the ]a~ to provide adequate machinery to deal with the newly 
IdentIfied and growmg problem of child abuse; 

-- the absence of clear and workable laws to regulate child care services' 
• the confusion and inappr9priateness of a number of the laws governing the 

employment of children; 
• lack of comprehensive child welfare statistics; 
• the lack of co-ordination of the numerous agencies engaged in the provision 

of welfare and health services in the AC. T.; and 
• the lack of clear policies with regard to the delivery of welfare services in the 

Ter:itory, especially the lack of policies which would aid the development of 
an mtegrated health and welfare system in which the roles of individual 
agencies are clearly defined. 

Principles and Proposals 
Young Offenders Existing procedures in the A.C.T. fail to distinguish adequately 
between offenders and non-offenders. Society should clearly identify the objectives 
which it wishes to pursue with regard to offenders and those which it wishes to 
pursue with regard to non-offenders. A pre-requisite to this task is the creation of a 
system which clearly differentiates between the two groups. Treating a young 
offend~r simply as a child in need results in procedures marred by ambiguity and 
confUSIOn of purposes. If an attempt is made simultaneously to identify and meet a 
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child's needs and to respond appropriately to the alleged commission of an of
fence, it is highly likely that neither task will be performed satisfactorily. When 
de:>.Iing with a young offender it is unrealistic and undesirable to repudiate the 
obJ.!ctives traditionally pursued by the criminal justice system. When charged with 
a crime a child is entitled to all the protections afforded to an adult in a similar 
situation. In some respects the safeguards provided should be greater when a child 
is involved. Further, notwithstanding society's desire to display a. positive and 
understanding approach to children who break the law, it is unrealistic to deny 
that the system which deals with them must attempt to protect, reassure, and 
satisfy the community. Yet recognition of the legitimate concerns of the criminal 
law does not mean that distinctive procedures for dealing with the young should 
be rejected. The special needs of children should be taken into account. The aim 
must be the creation of a system which reflects a proper balance between, on the 
one hand, the lawyer's demand for fair procedures and the law enforcement 
officer's concern with the detection and prevention of crime and, on the other, the 
welfare worker's desire to respond in a humane and understanding manner to the 
special needs of the young. 
A desire to achieve a balance between fair and effective procedures and proce
dures which take the special needs of the young into account is central to the 
Commission's recommendations relating to methods of dealing with young of
fenders. The more important implications of the Commission's approach are as 
follows: 

• Police procedures The design of procedures which are fair and which give 
special protection to the young requires the formulation of clear legislative 
restrictions in such areas as the use of the power to arrest a child without 
warrant, the interviewing of children and the taking of their fingerprints and 
photographs. There is also a need for the formalisation of the police warning 
system. 

• Diversion One of the most important ways in which recognition can be given 
to children's immaturity is by the explicit adoption of a policy of diverting 
young offenders from the court whenever possible. Although proper attention 
must be paid to upholding the law and protecting the public, the available 
evidence does not suggest that reliance on simple, speedy alternatives to a 
prosecution results in higher rates of re-offending than reliance on more 
formal methods. A policy of diversion must, however, be pursued in a con
sistent and principled manner. 

• Court procedllres When a child is prosecuted he should be given all the protec
tions which an adult facing a similar charge would receive. But the court 
which deals with him should combine a concern for due process with a 
special understanding of children's problems and of the services available to 
alleviate these problems. The court should also be alert to the need to adapt 
its procedures to children's understanding. 

o Dispositional orders The dispositional orders employed by the court when a 
child has been found guilty of an offence should not only be fair and reflect 
the need to protect the public, they should also be flexible and adapted to the 
special needs of the young. A penalty imposed by the Childrens Court should 
be specific and should not exceed that warranted by the gravity of the offence. 
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But a ~oncern. for specificity and the principle of 'just deserts' must be re
flected In a var~ed range of measures capable of accommodating the changing 
nee?s of the children who are subject to them. l"he necessary flexibility can be 
a~hleved by way of orders which, though reasonably specific, may be re
Viewed by th~, court. Further, there is a need for an increased range of 
measures available to the court for dealing with children found guilty of 
offences. 

Children in Need of Care 
Two pri~ciples should be ~dopted with regard to children in need of care. First, 
court a?tIon should b~ aVOIded wherever possible and every effort should be made 
to find mror~al solutIOns to the problems faced by these children. Secondly, when 
court actIOn 1S necessary, the procedures employed should be distinctively differ
e?t from t~ose used in respect of young offenders. The application of these prin
Ciples r~qUIres the following reforms: 

• Non-crimincl procedures Existing antiquated procedures which result in chil
dren being 'charged' with being 'neglected' or 'unco~trollable' should be 
repl~ced by care proceedings. The definitions of the grounds f~r care pro
ceedm~s should be as na.rrow ~nd precise as possible. In general it is actual or 
pote~tIal hdrm to the chIld which should provide the basis for coercive inter
ventIOn. 

• Preferencefor informal sollitionsThe new form of procedure should be such as 
to en~oura~e the ~se of informal solutions. Use of court proceedings in order 
to assist chIldren m need of care should normally be a last resort: If reliance 
on t~~ court process is to be .minimised, emphasis must be placed on the 
prOVISIOn of ~~equate preventive services and residential facilities for chil
dren and famIlIes. 

• Pispos;tional orders When court action is initiated, and coercive intervention 
IS. foun~ to be necessary, every effort should be made to keep the child with 
hIS falmly. An~ order ma?e in respect of a child found to be in need of care 
shoul? be co~tml!ally .revIewed. Society should be compelled regularly to re
~xamIne the Justlfic~t~~n for the continuance of intervention in the child's 
hfe. The utmost flexlbl!lt~ should .be permitt~d so that any order made by the 
cou~t sho~ld not remam 11l force If changes m the circumstances of the child 
or hiS famIly have rendered it inappropriate. 

Abused Children 
Although ch}ld abuse is an extreme form of failure to provide adequate care it is a 
problem which has certain special features. Children who are the victims of'physi
calor sexual abuse. are particularly vulnerable, and every effort should be made to 
pr?tect them. Spe~lal att~ntion should be paid to endeavouring to ensure that th~ 
plIght of these ch~ldren IS br~ught to official notice. Emergency procedures are 
necessary to permit .abused. chIld~en or those at risk of abuse to be removed from 
home. Further, speCIal consideratIOn should be given to the fact that a case of child 
abuse not only l.nvolv~s harm to the child, but also raises the possibility of the 
pare.nt or. guar?lan bemg charged with a serious offence. New procedures for 
dealmg With ChIld abuse should therefore embody the following features: 

\ 
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• Compulsory reporting provisions If abused children are to receive the protec
tion and assistance which the law offers, their cases must be brought to official 
notice. Therefore certain categories of persons involved in work with children 
should be obliged to report cases of abuse which come to their notice. Fur
ther, the voluntary reporting of such cases shou!'! a~so be encouraged. 

• Holding orders Holding orders should be available to permit the removal 
from home of a child who has been abused or who is at risk of abuse. 
Provisions '(elating to these orders should, however, reflect a concern for legal 
safeguards. 

• Prosecuting parents When a parent has abused his child the prosecution of the 
parent can have devastating effects on parent and child and on their relation
ships. Prosecutions should therefore be initiated only after careful deliber
ation. The police should be encouraged to consult representatives of welfare 
agencies before a decision to prosecute is taken. Further, when a prosecution 
has been initiated, procedures should be introduced which will facilitate the 
withdrawal of the proceedings when this is desirable. 

Child Care Services 
The existing law relating to the licensing of child care facilities in the A.C.T. is 
unsatisfactory. It is unclear and does not cater adequately for the varied range of 
child care services which have developed in the Territory. The new law should aim 
to protect children who are placed in child care and yet avoid the creation of an 
unnecessarily bureaucratic and intrusive system. The new licensing requirements 
should be clear and workable, and should reflect a recognition that certain smaIl
scale, informal child care arrangements are not the law's business. 

Children in Employment 
Children are particularly liable to exploitation in employment. There is a need for 
laws to protect them. However, as with laws regulating child care services, it is 
important to avoid the creatiol1 of intrusive, bureaucratic procedures which undu
ly interfere with children's freedom to work. The need to avoid unnecessary con
trols is particularly important in times of high unemployment among the young. 
The basic principle should be that a child's employment opportunities should not 
be interfered with unless he has suffered, or is likely to suffer, harm. The Commis
sion's major reform proposals are as follows: 

9 General minimum age The age of 15 should be specified as the general mini
mum age of employment. Exceptions should be made wi~h regard to light 
work and employment in the family business. f 

• Employers' duty A duty should be imposed on employers to ensure the health 
and safety of children in their employ. 

e Director's powers A general power should be vested in the Director of Welfare 
to prohibit or restrict the employment of any child if it is causing, or is likely 
to cause, harm to the child. 

Welfare Services 
Welfare services in the A.C.T. are fragmented and unco-ordinated. Because of the 
way these services have developed, and because of the nature of government in the 
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~.C.T., t~ere is n? agency in a position to assume responsibility for the rationalisa
tl.on and mtegratt?n of health and welfare services. Too many agencies and indi
v.ldua!s operate WIthout reference to each other. Added to this are jealousies and 
rIvalnes and bureaucratic impediments. In particular, difficulties are caused by the 
fact that the work of two major government agencies, the Welfare Branch of the 
I?epa~tment of th~ Capital Territory and the Capital Territory Health Commis
SI?n, IS unc~-ordll!ated .. The !fealth Commission's welfare role has expanded 
WIthout consIderatton beIng gIven to an overall welfare policy in the Territory. 
F~rther, the 'Yelfa~e Branch has experienced particular difficulties. It lacks appro
pn~te status, IdentIty an~ auto~omy .. A general examination of the planning and 
delIvery o~ welfare servI?es ra.lses dIfficult and complex questions beyond the 
~cop~ o~ thIS report. ConsIderatIOn of these questions must await a comprehensive 
mqUlry mto welfare and health services in the A.C.T. Such an inquiry should be 
undertaken as soon as possible. 

Institutional Reforms 
The Commission has given careful consideration to the costs of the proposed 
reforms and to the need to ensure that these are kept to a minimum. The institu
tional innovations necessitated by the Commission's proposals are as follows: 

CD Tlte Youth A~vocat~ Because of the diversity of the A.C.T.'s welfare agencies 
and the .way In WhI~h they have de~eloJ?ed, no one person or agency is clearly 
responsIble for takIng resolute actIOn m respect of children in need of care. 
At pr.esent, cases can remain poised uncertainly between a number of 
agencIes, the concern of all but the responsibility of none. The Commission 
therefore proposes the appointment of a new official, to be known as the 
Youth Advocate, who should be independent of the health and welfare 
agencies. One of this official's functions will be the initiation of care proceed
ings when these are necessary. The independence of the Youth Advocate will 
be a most important characteristic. An independent official would be in the 
best position to chal1enge and question those working with a child in need of 
care. The decision to initiate court proceedings can best be made by a person 
who. stands. apart !fOm t~ose whose responsibility it is to provide welfare 
serVIces. It IS also m the mterests of those who provide these services to be 
reli.eved of the responsibility for taking court action. Further, a system in 
WhICh an mdependent official makes the decision about the initiation of care 
proceedings would introduce desirable checks and balances into the welfare 
system. Adoption of the Commission's proposals regarding the Youth Advo
cate would result in an appropriate division of power between the new official 
and the major governmental welfare agencies in the A.C.T. It would avoid an 
unaccep.table concentration of power in one agency. With regard to care 
proceedmgs, the Youth Advocate will fulfil a role very similar to that per
formed. ~y the Scottish reporters ul1?er the Social Work (Scotland) Act 1968. 
Iq addItion, the Youth Advocate Will perform a number of other functions 
the most important of which will be the monitoring, on the court's behalf of 
the implementation of dispositional orders. This task is also central to the 
Commission's proposals. At present the orders made by the Childrens Court 
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confer wide discretionary powers on health and welfare agencies. There are 
no procedures by which the court can learn whether its expectations and 
objectives have been realised. The Youth Advocate will be responsible for 
introducing such procedures. He will make possible the creation of a system 
in which Childrens Court orders can be reviewer.! and in which children can 
be brought back before the court if orders prove unsatisfactory or inappro
priate. The Youth Advocate will also be able to provide the court with advice 
on dispositional orde~s. . 

• Specialist Childl'ens COllrt The constitution of the Childrens Court should 
reflect the need for procedures marked by a balance between the require
ments of a criminal justice system and a system designed to take the special 
needs of children into account. In the AC.T. this balaDce can most appropri
ately be achieved by retaining the Court of Petty Sessions, presided over by a 
magistrate with legal qualifications, but by requiring this magistrate to be a 
specialist. The Childrens Court should be a distinctive one, able to respond 
expertly to the needs of the young. The appointment of a specialist magistrate 
offers the best chance of achieving this aim. The expertise of the court should 
be further enhanced by the contribution of the Youth Advocate, whose 
speGial knowledge of the Territory's welfare services will complement that of 
the magistrate. 

S Childrells Services COllncil The purpose of the Childrens Services Council, a 
part-time body consisting of representatives of government and non-govern
ment welfare and health agencies, is to examine and co-ordinate the work of 
the many organisations concerned with children's welfare in the AC.T. The 
Council will be concerned with the further development of an integrated 
welfare system in the Territory. In particular, it should consider the relation
ships between, and the roles of, the various health and welfare agencies. In 
the course of this report reference is made to a number of areas which the 
Council should keep under review. The Council will playa key role in the 
further reform of child welfare services in the AC.T. The Council will be 
concerned with broad issues of policy. It is not designed to co-ordinate the 
provision of services in individual cases when these are causing concern. 
When the handling of a particular case is causing difficulty, a Standing Com
mittee of the Council should assess the situation and endeavour to co-ordi
nate the services provided for the child and his family. As the Committee will 
be made up of representatives of the more important health and welfare 
agencies, it will offer a mechanism for solving day-to-day child welfare prob
lems in consultation with the Youth Advocate . 

• A new Welfare Division Pending the setting up of a comprehensive inquiry into 
welfare and health services in the AC.T., the Welfare Branch of the Depart
ment of the Capital Territory should be upgraded to the Welfare Division of 
that Department. The position of the head of the Division should also be 
enhanced by giving it legislative recognition. The new Child Welfare Ordi
nance should make provision for the appointment of a Director of Welfare. 

Summing Up 
The aim of this report, and of the legislation appended to it, has been to design a 

Summary / xxv 

child welfare system which will: 

• provid7 appropriate and effective assistance to children in trouble' 
• reh~lodgfllse the community's right to be protected against harmful donduct by 

c I ren; and 
• safeguard children in need of protection. 

: et the~e objectiyes must be pursued in a way which avoids intrusive intervention 
}11 t~e hres of chIldren and their families. Attention must also be paid to the need 
or. ega sa~eguards. an~ for those checks and balances so necessar in a s stem 
whIch permIts coercIve Illtervention in citizens' lives. y y 
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Summary of 
Recommendations 

Major Reforms 
1. New Ordillance There is a need for a new Child Welfare Ordinance for the 

Australian Capital Territory (A.C.T.). The new Ordinance should provide a 
clearer and more appropriate framework for the child welfare system in the 
A.C.T. In particular it should: 
@ Establish new institutions for the better delivery of services concerned with 

children in trouble and children in need of care. (Chapters 5, 8, 13). 
t1) Make provision for the appointment of a Director of Welfare (Chapter 13). 
e Provide new, clearer and publicly available rules governing the conduct of 

police in relation to children (Chapter 5). 
G Provide clear guidelines for the diversion of young offenders from the 

Court (Chapter 5). 
o Create new procedures and institutions for dealing in an appropriate w'Q.j 

with children found guilty of criminal offences, including facilities for 
community service, reparation to victims and an attendance centre (Chap
ter 6). 

o Make provision for the Childrens Court to review the implementation of 
disposW()nal orders (Chapter 6). 

o Encourage the exploration of informal alternatives to the use of Court 
proceedings in respect of children in need of care (Chapter 8).. . 

€) Abolish the procedure by which children may be charged wIth bemg 
neglected or uncontrollable and. s~bstitute for. yagu~ gen~ral pr~visions of 
this kind a closely defined prOVlSlon for dealIng wIth chIldren m need of 
care (Chapter 8). . . . . 

• Create distinctive measures for dealIng wIth chIldren found to be m need 
of care l Chapter 9). 

• Provide for the regular review of orders made in respect of children found 
to be in need of care (Chapter 9). . 

e Provide new procedures and obligations to deal with the problem of chIld 
abuse (Chapter 10). ., .. 

€) Provide new provisions to govern the conduct of chIld care facIlItIes 
(Chapter 11). 

• Establish new and simplified provisions governing the employment of 
children (Chapter 12). 

2. Legislation Governing Shelters There is a need for legislative provisions 
governing the operation of Quamby Children's Shelter. . .. 

(para.I?3) 
3. New 111stitutions For the purpose of dealing with the problems identified in 

this report new institutions shouid be established or old institutions revised as 
follows: 

.~ 
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• The Childrens Court should be retained but constituted by a specialist 
Childrens Magistrate. 

(para.161) 
• Youth Advocate A new official, to be known as the Youth Advocate, should 

be .appointed. His responsibilities should include the following: 
• to assist the court at the dispositional stage in proceedings involving 
child offenders; 
• to monitor compliance by a child offender with conditions and orders 
imposed by the court; 
• to initiate proceedings in respect of a child in need of care and act as 
applicant in those proceedings; 
• to monitor the implementation of orders made in care proceedings; 
• to be the recipient of notifications of suspected child abuse and to act 
upon such notifications; 
• to participate in the Childrens Services Council; to chair the Standing 
Committee of the Childrens Services Council; and 
• to compile reports, statistics and otherwise to provide assistance to the 
Childrens Services Council. . 
The Youth Advocate should be a statutory officer, appointed by the 
Governor-General. He should desirably have social work or behavioural 
science qualifications, but, ideaIIy, he sholJld combine these with a qualifi
cation in law. He should have a staff of two, and his staff requirements 
should be kept under review. 
(para. 163, 242-250, 282-284, 313-320, 362-368, 397) 

• The Welfare Branch of the Department of the Capital Territory dlOUld be 
upgraded to a Division. 

(para.512) 
., The post of Director of Welfare should be created. 

(para.512) 
• A Childrens Services Council should be created with responsibilities for 

co-ordinating and developing policy on child welfare laws and practices. 
(para.516) 

• A Standing Committee of the ChiIdrens Services Council should be estab
lished with responsibility for considering action in particular cases of chil
dren in need of care, including children the victim of child abuse. 

(para.284) 
Children: The Criterion of Age 

4. Upper Limit The age of 18 should be retained as the upper limit iff the 
jurisdiction of the Childrens Court. With regard to young offendem" the 
relevant time should be the age at the time of the alleged commission of the 
offence. However, to avoid difficulties which could arise if an adult is charged 
with an offence committed long before in his youth, no person should make 
an initial appearance before a Childrens Court after he has attained the age 
of 18 years and six months. 

(para.63, 87) 

"""" 
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5. Children alld Young Persons No practical benefit results from the maintenance 
of the existing distinction between 'children' and 'young persons'. The dis
tinction in the present Ordinance should be abolished. 

(para.64) 
6. Age of Criminal Responsibility The age of criminal responsibility-in the A.C.T. 

should remain unchanged at 8. 
(para.65) 

7. Special presumption For the time being the doli incapax rule should be retained 
in the A.C.T. It does embody a recognition of children's immaturity and of 
the need to give them special protections in their dealings with the criminal 
justice system. 

(para.68) 

New Police Procedures 
8. Panels Rejected The desirability of introducing either a screening or a hearing 

panel to deal with certain categories of young offender in the A.C.T. ha~ not 
been convincingly demonstrated. It is not recommended that a panel of eIther 
type be established in the A.C.T. . 

(para.128,131) 
9. Police Prosecution Decision When an offence is alleged by the police, the 

power to decide between a prosecution and the informal handling of a case 
should remain with the police and not be transferred to a panel or other body 
or person. 

(para.l32) 
10. Offences Against Commonwealth Law Members of the Commonwealth Attor

ney-General's Department should confer with representatives of the Austra
lian Federal Police on the desirability of retaining special procedures for 
dealing with Commonwealth offences allegedly committed in the A.C.T. 

(para. 147) 
1 L Diversion Provided proper attention is paid to th{} protection of the public, 

children should be prosecuted only when this course is clearly justified. A 
policy of diversion should be explicitly adopted in the A.C.T. 

(para. 123) 
12. Procedure and Criteria If a policy of divGrsion is to be pursued in a consistent 

and principled manner, clear 'procedures should be laid down for the police 
to follow when making the prosecution decision. The decision should be 
made on the basis of clear and publicly available criteria. 

(para.l38) 
13. Senior Officers to Authorise Prosecutions No child should be prosecuted with

out the a,pproval of an authorised officer of the Australian Federal Police. 
This ·officer should not authorise the prosecution of a child unless he decides 
that a forma! warning is not appropriate. The factors which he should take 
into account are as follows: 
• the evidence available concerning the commission of the o tfence ; 
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• the seriousness or circumstances of the alleged offence; 
• the pr~v~lence ?f offences of the kind alleged; 
• the chIld s preylOus record of offending; 
• the age, matunty or mental capacity of the child' 
• the ab!lity and willingness of the child's parents' to discipline and control 

the chIld; and 
• the need to protect the public from offences of the kind alleged. 

(para. 138) 
14. Every effort ~hould ?e made to provide, for children diverted from the court 

welfare ser~ICes whICh the children and their families are genuinely free t~ 
accept or reject. 

(para. 145) 
15. De~elopment and !ormalisatioll of Police Wamings The administration, by the 

pO.hce, of a ~a:mng should be the major alternative to the prosecution of a 
chIld. The eXIstmg warnin.g system should be formalised. 

. . . " (para.l33) 
16. Ctt~ng Pollc~ Wa~n~ngs lIZ Court If a properly administered system of formal 

polIce warmngs IS mtroduced, the police should be entitled to bring a warn
mg ~o. the notice of the Chil~rens Court, but the fact that a warning was 
admImstered should not be eVIdence that the offence was committed. 

(para .. t 71) 
17. The Power of Arrest The use of the power to arrest children without warrar t 

should be .re~uced. :rhe circumstances in which the power should be used 
should be mdIcated m the nt:;w Ordinance. 

(para.135-137) 
18. Summons ProcedliresThe police should be required by law to proceed by way 

of summons rather than by way ?f a charg~ unless satisfied that proceedings 
by summons w~)Uld l!0t be effec~lVe. There IS a need for simplified summons 
pro.cedur~s WhICh WIll be suffiCIently attractive to the police to encourage 
theIr use m preference to arrest and charging procedures. 

(para. 139-140) 
19. R,educe Delay Every child accused of a crime should either be warned or make 

hIS first court appeacance within 28 days of being apprehended by the police. 
(para. 140) 

20. InvestiK,ative p,.ocedu~es There is ~ need for the clear legislative regulation of 
the pohce use of theIr power to mterview a child, to take his finger prints or 
photog:l,-aph, and to hold him in custody prior to his first court appearance. 

(para.141-144) 
2 L Enforcement Provisions regulating police practices should be enforced bv 

complaints machinery and by empowering the court to exclude evidenc~ 
wrongfully obtained in breach of the legislative requirements. 

(para. 142) 
22. Monitorillg New Police Procedures New procedures should be introduced 
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which will allow for a simple recording of cases informally handled. These 
procedures should also allow the monitoring of police practices with regard 
to young offenders. In particular, attention should be focused on the oper
ation of screening and diversionary mechanisms. If these are not operating 
satisfactorily consideration could be given to the introduction of a screen
ing panel which would assume responsibility for making the prosecution 
decision. 

(para. 146) 
23. Police Juvenile Aid Bureau The Juvenile Aid Bureau should be retained. The 

Bureau has an important role to play in the development of special proce
dures for dealing with children. It is recommended that its role be clarified 
and strength·ened. The Bureau's community relations role should be explicitly 
recognised and its functions should include: 
® providing advice and assistance following the administration of a police 

warning; 
• primary responsibility for police work with children in need of care; 
o establishing closer liaison between the police and welfare and health 

agencies; and 
o providing a resource on which other members of the police may call. 

(para.154-157) 

The ChHdrens Court 
24. Family COlirt Rejected At this stage it would not be appropriate to transfer to 

the Family Court of Australia, a court primarily concerned with matrimonial 
matters, jurisdiction over proceedings under the new Child Welfare Ordi-
nance. 

(para. 160, 307-311) 
25. Formal Panel Rejected The existing Childrens Court should not be replaced by 

a multi-disciplinary panel. 
(para. 159) 

26. A Specialist Childrens Court Both adjudication and dispositional decisions 
should continue to be made by a Childrens Court consisting of a single 
judicial officer. The Childrens Court should be presided over by a specially 
designated magistrate. He should be a member of the Court of Petty Sessions 
but specifically appointed to hold office as magistrate in the Childrens Court. 
Initially he should hold office for five years. At the end of this period he 
should be eligible for re-appointment. If not re-appointed to the Childrens 
Court he will take his place on the bench of the Court of Petty Sessions and a 
new specialist magistrate should be appointed to the Childrens Court. The 
new legislation should contain a provision (similar to s.22(2)(b) of the Family 
Law Act 1975 (Cwlth» which gives a general indication of the relevant 
qualities which the specialist Childrens Magistrate should have. All other 
magistrates of the A.C.T. Court of Petty Sessions should be empowered to sit 
in the Childrens Court when the Childrens Magistrate is not available. 

(para. 160, 161) 
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27. Comprehensible Procedures An effort must be made to introduce much greater 
participation by children and their parents in Childrens Court proceedings. 
In order to make the proceedings as comprehensible as possible, the Chil
drens Magistrate should be under a duty to explain, in simple language, the 
nature of the proceedings and the effect of any order made by the court. 

(para.160,164,322,323) 
28. Legal Representation The new Ordinance should. empower the Childrens 

Court to appoint a legal representative when it considers that the child's need 
for representation is manifest. Provision should also be made for the court to 
appoint a 'next friend' to assist the child and the child's repregentative. 

(para.190, 191,330,331) 
29. Reports to Assist the Court The law relating to social inquiry and psychiatric 

reports should be clarified. In particular, the child, his parents and their legal 
representatives should normally be entitled to a copy of any social inquiry, 
psychiatric or like report tendered. The court should, however, be able to 
make an order that a child appearing before it is not to receive a copy of a 
report and that its contents must not be disclosed to him. 

(para.169, 170,328,329) 
30. An Open or Closed COlirt The Childrens Court should not be opened to the 

public. Only those persons directly interested in the proceedings should be 
permitted to be present. 

(para. 166) 
31. Presence of the Media Representatives of the media should be entitled to be 

present in the Childrens Court and to report the proceedings, provided no 
details which could. identify the child or his family are disclosed. However, 
the court should have a general power to limit the number of persons present 
if it considers that it is in the child's interests or the interests of justice to do 
so. 

(para.167) 
32. Remands and Adjoumments The remand powers of the Childrens Court with 

regard to children the subject of criminal or care proceedings should be 
clarified. When it is necessary to adjourn a case, an adjournment should, 
other than in exceptional circumstances, be for no longer than 21 days. 

(para. 172, 327) 
33. Appeal to Supreme COllrt The law relating to appeals from findings and orders 

of the Childrens Court is confused. It should be clarified. It should be made 
clear that the Supreme Court may hear appeals from findings and orders of 
the Childrens Court and that appeals may be by way of re-hearing or by way 
of order to review. Broad appeal rights should be available both in criminal 
matters and in care proceedings. 

(para. 182, 312) 
34. Monitoring COllrt Orders The Youth Advocate, on behalf of the Childrens 

Court, should gather information about the progress of children who are the 
subject of a Childrens Court order. He should ascertain how orders are being 
implemented and the extent to which they are being obeyed. He should be 
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empowered to bring cases back before the court if its orders are not complied 
with or if they have proved unsatisfactory or inappropriate. 

(para.242-244,250,362-368) 

Dealing with Young Offenders 
35. Legislative Statement of Principles The new Child Welfare Ordinance and the 

practice of the Childrens Court should embody the following principles to be 
observed in dealing with young offenders found to have committed breaches 
of the criminal law : 
o although the court must have regard to the welfare of the young offender, 

this objective must be pursued within the framework of orders whose 
upper limits are determined by the seriousness of the offence of which the 
child has been found guilty; 

e an order depriving a child of his liberty should be employed only in respect 
of an offence for which an adult would be liable to imprisonment; 

• wherever possible a child should be permitted to remain in his own home 
and to maintain his relationship with his family and continuo his education 
and/or employment; and 

$ intervention should be limited to the minimum necessary to achieve com
munity protection. 

(para.201) 
36. Subject to the Childrens Court's power to decline jurisdiction, and the child's 

right to elect trial by jury, the Childrens Court should exercise jurisdiction in 
respect of all offences allegedly committed by children, other than offences 
punishable by life imprisonment. The Childrens Court should exercise juris
diction in respect of traffic offences allegedly committed by children. 

(para.174,179) 
37. Right to Elect Trial by Jury The new Child Welfare Ordinance should explicitly 

confer on the child a right to elect trial by jury in the Supreme Court in those 
circumstances where an adult may exercise that right. 

(para.180) 
38. Committal to Supreme Court When dealing with an indictable offence in re

spect of which the Childrens Court may exercise jurisdiction, it should be 
open to the Childrens Court to decline jurisdiction and to commit the child to 
the Supreme Court for trial or sentence. 

(para. 179) 
39. If a matter is committed to the Supreme Court and a finding of guilt made, it 

should be open to the presiding Judge to employ any of the special Childrens 
Court measures rather than imposing an adult penalty. 

(para.181) 
40. Children Jointly Charged with Adults When a child is jointly charged with an 

adult, the proceedings should normally be heard separately, and the child 
should be dealt with in the Childrens Court. However, provision should be 
made for joint committal proceedings to be heard in the Court of Petty 
Sessions. This would avoid the duplication of lengthy committal proceedings. 

(para. 176) 

I 
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41. Closillg th~ Supreme Court When matters involving children would otherwise 
be ~eard II! .open cou:t (for example, when a child and an adult are the 
subject of Jomt commIttal proceedings or when a child is tried before or 
appeals to, the Supreme Court) the court should be empowered to close'the 
court and to forbid the publication of details likely to identify the child. 

(para.168, 176) 
42. Measures Abolished All forms of release on recognizance should be abolished. 

A~art from a new and. very limited form of conditional discharge and an 
adJ?urnment (the duratlOn of which should be brief) all forms of disposition 
whIch. k.eep open the possibility of recalling a child to court for sentence for 
the ongmal o.ffence should be abolished. This recommendation applies both 
to orders whIch take the form of a deferred sentence and to those which 
:epresent ~ conditional discharge. General committals should also be abol
Ished and It should no longer be possible for the Childrens Court to commit a 
young offender as a ward. Nor should it be possible for the Childrens Court 
to imprison a child. 

(para.203, 214, 241) 
43. Measures Available The following measures should be available in respect of 

young offenders: 

44. 

8 dismissal; 
• reprimand; 
Q conditional discharge; 
• monetary penalties (Le. re&titution or a fine); 
@ probation; 
G attendance centre order; 
• residential order placing a child in an open home or hostel· 
e custodial order placing the child in an A.C.T. institution for'a maximum of 
E& six m~!1ths; committal to a N.S.W. institution for a specific period not 

exceeamg two years; and 
E& othe: penalties available to the court in its capacity as a Court of Petty 

SeSSIOns. 
(para.202) 

Orders without Recordillg Conviction Provision should be made for orders not 
involving a deprivation of liberty to be made without the entry of a convic
tion against the child. 

(para.240) 
45. MOlletary Pellaltie~: Fille alld Restitution The amount of any fine or restitution 

order should be dIrectly related to the child's ability to pay. 
. (para.206, 207) 

46. F.aillire to Pay Where a child has failed to pay a fine or monetary restitution 
ordered by the court, he should be brought before the court to explain his 
defau!t. A measure dep.riving the child of his liberty should be imposed only 
after It has been estabhshed that the default was wilful and without reason
able e~cuse. The court should not, however, be limited to the imposition of a 
custodIal penalty when a wilful default has been established. As an altern a-
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tive it should be open to the court to make an attendance centre order. 
(para.208) 

47. Where the failure to pay a fine or a sum ordered by way of restitution is not. 
wilful and without reasonable excuse, it should be open to the court to order. 

• that the fine be reduced or remitted; 
tt that the child be given further time to pay; . 
e that the sum be paid in instalments, where the order dIrected a lump sum 

payment; or . 
• the imposition, in lieu of the fine,. of any other measure open to the Chll-

drens Court in respect of the ong1l1al offence (other than an order de-
priving the child of his liberty). (para.208) 

48. Conditional Discharge Provision should be made for the cond!tional dis.charge 
of a child who has been found guilty of an offence .. ~he I1?axlmum pen~d for 
such a discharge should be six months. The condItions mcorporated 1l1t~ a 
conditional discharge should be clear and ~pecific .. N 0 furth~r pe?altIes 
should be imposed in respect of the offence If the chIld complIes wIth the 

conditions. (para.215, 244, 247-248) 

49. Probation The probation order should be retained and further developed as a 
distinctive measure for dealing with young offenders. It should not ~e made 
unless the nature and circumstances of the offence and the offender s ?~ck
ground indicate the need for continuing con~rol and support. The condItIOns 
attached to a probation order should be speClfic and enforceabl~. The ~ormal 
maximum for a probation order should be one year. In exceptlOnal clrc.um
stances it should be open to the court to order a two year term of probatlOn. 

(para.216-220) 

50. Attendance Centre Order An attendance centre s~ould be estab!ish~d in the 
A.C.T. and an attendance centre order should. be lI;ttro?uced. ThIS wIll.offer a 
framework for the development of new and Imagmatlve programs mId-way 
between probation and complete removal of a child offender from home. 

(para.224) 

51. Community Service Where it is felt that a child should u~d~rtake some form of 
community service, this objective should be pursued wIth1l1 the framework of 
an attendance centre order. (para.206, 224) 

52. Residential Orders When the court decides that a ~hil? m.ust ~e removed from 
home, but need not be committed to a N.S.W, 1l1stItutlOn, It should have a 
choice between two orders: 
• an order placing the child in an approved home or in the care of a suitable 

person; or . 
• an order that the child live where directed by the Duector of Welfare. 

The court should specify the period for which the order should remain in 
force. The maximum term should be two years. As under the present law, 
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the making of a residential order shoulu in no circumstances involve the 
transfer of the guardianship of the child to the Director of Welfare. 

(para.225) 
53. Community Based Alternatives Within the framework of the residential order 

vigorous efforts should be made to develop small open facilities as alterna~ 
tives to closed institutions. ' 

(para.226-227) 
54. At least until a review and rationaEsation of existing services is undertaken 

?pe? homes and ~o~~els should continue to be operated by voluntary organ~ 
Isat1Ons. The pOSSIbIlIty that the Welfare Division might, at some future time 
operate one or more such facilities should be kept open. ' 

(para.227) 
55. Breach. of Probation, Attendance Centre or Residential Orders Failure to obey a 

probatIOn, attendance centre or residential order should be a distinct offence 
and the child should be dealt with for that failure and not for the original 
offence. A new procedure should be created which explicitly focuses on the 
breach of the terms of the court order. To be punishable the breach should be 
wilful .and without reasonable excuse. When a child who is subject to a 
probatIon, attendance centre or residential order commits a further offence 
he should be dealt with for that offence. ' 

(para.244-249) 
56. Procedllre o~ Bre,!clz When an alleged breach of a probation, attendance 

centre or residen.tIal order comes to notice, a police officer or a person who, 
under the order, IS responsible for the supervision or care of the child should 
be able to lay an information, although the primary responsibility should be 
with the Youth Advocate. 

(para. 244-247) 
57. Special Powers of Review On occasions, although no specific breach of a court 

o~der has o<:cur~ed, it will be desirable for the court to be given the opportu
m~y of con~ldenng wh~ther an order should reman in force. Situations may 
afIse 111 WhICh the contmuance of the order seems inappropriate. Provision 
should therefore be made for the Youth Advocate or any other person affec
ted by.the order to ask the court to consider the desirability of permitting a 
probatlOn, attendance centre, residential, custodial or committal order to 
continue. A court hearing such an application should be empowered to vary 
or revoke the order or to substitute another order of the kind available in 
respect of the original offence. 

(para.222, 250) 

58. An A.C.T. Institutionfor Young Offenders It is in principle desirable to establish 
an A.C.T. institution for young persons convicted of serious offences war
r~nting institutional punishments. With a view to establishing such an institu
tion, the Welfare Division, in conjunction with the Childrens Services Coun
cil, should deve10p proposals relating to the design of an institution and to 
the programs which it should offer. An institution should be constructed in 
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the A.C.T. only if it is clearly established that it would be able to off~r 
programs at least as varied and as stimulating as those already av~ilable In 
N.S.W. facilities. A new institution might, with advantage, be bUIlt on the 
same site as the existing Quamby Children's shelter. However, if it were built 
on this site it is important to recognise that the two institutions should be 
designed and run as separate facilities. 

(para.234, 235) 
59. Custodial Order If an institution is established in the A.C.T., children should 

be detained there pursuant to a new form of order (a 'custodial order'). The 
maximum term for such an order should be six months. Provision should be 
made for the administrative grant of remission of up to one third of the 
sentence. Provision should also be made for day release to allow an offender 
to go out to work or to participate in an attendance centre or other day-time 
program. 

(para.237) 
60. Committal to a N.S. W. Institution If the Childrens Court concludes that a 

child's offence merits a custodial sentence of more than six months, or if the 
child is unsuited to detention in the A.C.T. institution, the court should be 
permitted to commit the child to an institution run by the N.S.W. ~epartment 
of Youth and Community Services. Certain aspects of the commIttal process 
should be changed, after due consultation and negotiation with ~.S .. W. 
authorities. The general directions of change envisaged by the CommIssIOn 
are as follows: 
CIt all committals should be for a specific period fixed by the court; 
• a committal order should not involve the removal of guardianship from the 

child's parents; and 
.. more formal procedures should be created to permit a child released from 

a N.S.W. institution to receive supervision and support when he returns to 
the A.C.T. 

(para.238) 
61. Combined Orders The Childrens Court should be empowered where appr.opri

ate to make a probation order in combination with a residential, custodIal or 
committal order. 

(para.225,237-238) 
62. Imprisonment of Children Imprisonment should continue to be a~ai.lable as a 

penalty for very serious offences by those under 18. However, It ts the Su
preme Court, and not the Childrens Court, which should exercise the power 
to imprison in such cases. The Childrens Court s~ould not be .emp0'Yered to 
order the imprisonment of a child. When a c~stcdial sefl:tence I? r~qUlred, ~he 
Childrens Court should employ an order WhICh results m a chIld s detentIOn 
in an institution specifically adapted to the incarceration of the young. If a 
child's offence is so serious that a measure of this kind is inappropriate, the 
Childrens Court should employ its power to commit the child to the Supreme 
Court for trial or sentence. 

(para.203, 239) 
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63. Contro( of Adjournments The power of adjournment should not be employed 
to fashton a type of sent~nce for which the legislation makes no provision. Al
though courts must ~etaIn a general1?owe: to adjourn a matter, the Childrens 
Cou.rt should be obhged to make a dlsposltionsl order within six months of a 
findIng that an offence has been proved. 

Children in Need of Care 
(para.203) 

64. A Clear.Disti?ction A cle~r distinction should be made between procedures 
for dealIng wIth young offenders and procedures for dealing with children in 
need of care. 

(para, 118, 280, 299) 
65. A New Procedure A new form of I?rocedure, t? be known as care proceedings, 

should replace the present practice of chargIng children as neglected or un
c~ntrol1able. Coercive measures should be employed only following a declar
atIOn, by the court, that a child is in need of care. 

(para.292-294) 
66. Care Proceedings ~pe~ial atten.tion. shoul~ be paid to defining the legislative 

gr~)Unds for coerCIve InterventIOn In the hves of children who have not com
mItt~d an offenc~. These grounds for care proceedings should be narrow and 
~recI~e, so .tha~ ~ntervention will be minimised and confined to those situa
tIOns 111 whIch It IS ~ecessary to protect the child against clearly defined forms 
of harm. Fur~her, 111 order to erect a barrier to premature or unnecessary 
~ourt proceed111gs, the law should require that, before a child is declared to be 
111 ne~~ of care, th~ co~rt must be satisfied that the child falls within one of the 
defi111tIOns of a chIld 111 need of care and that the child's situation is such as 
can be met only by way of a court order. 

(para.293-294) 
67. ~pe~ifi~ Definition of. Need of Care A specific definition 0f the circumstances 

JustIf?,mg a decla~~tl?n t,hat a c?~ld is in need of care should replace ex
pressIO~s suc~ as h~111g 111 condItIons that indicate that the child or young 
person IS lapsmg or lIkely to lapse into a Hfe of vice or crime', or 'exposed to 
moral ~anger'. ~n?~r ~he present Ordinance situations of this kind can form 
t?e basIs for the 111ltIatIOP.; of neglect proceedings. The new legislative defini
~IO~S should focus attention on the discern able impact on the child and so 
mdicate that the purpose of intervention is to protect the child from harm 
The definition of a child in need of ~are should cover such cases as: . 
• non accidental physical injury; ~ 
• sexual abuse; 
• impairment of health; 
• psychological and emotional damage' 
• behaviour harmful to the child; , 
• abandonment or lack of support; 
• inc0!llpatibility between child and parents; and 
• perSIstent truancy harmful to a child. 

(para.293-304) 
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68. Initiating Care Proceedings The primary responsibility for the initiation ~f 
care proceedings should be with the Youth Advocate. The Youth Advocate s 
role in these proceedings is designed to ensure that: 
Ii they are normally initiated only by a person who. is fully aware of th~ ob

jections to unnecessary and premature court action and who appreciates 
the limitations of the court process; and 

411 all informal alternatives have been first explored. 
(para.313-314) 

69. Any person may notify the Youth Advocate of a case involving a child in 
respect of whom care proceedings might be appropriate. 

(para.313) 

70. Access to Court by Other Persons If the Youth Advocate refuses to make an 
application for a declaration that a child is in need of care it should be 
possible for a person dissatisfied with his decision to approach the court to 
seek leave to have the matter brought before the court. 

(para.317) 

71. As a further means of ensuring that careful consideration is given. to the 
initiation of care proceedings, the Youth Adv~cate shoul~ be reqUlr:d to 
consult with the Standing Committee of the Chlldrens ServIces Council be-
fore the proceedings are commenced. 

(para.282) 

72. Alternative Services and Procedures If a policy of relying as much as possi?Ie 
on alternatives to court proceedillgs is to be pursued, adequate preventIve 
services and informal procedures should be available. The following are 
required: 
• Welfare services. There is a need for varied fo~ms ot re~idential accommo

dation for children in trouble and for a more ImagInative approach to the 
provision of counselling services and information about existing health 
and welfare agencies. 

(para.288-290) 
• Statutory obligation. A statutory obligation should be placed on the Direc

tor of Welfare to provide preventive services. 
(para.287) 

• Child Care Agreements. Administrative admission to war~ship sh.ould be 
abolished. Legislative provision should be made for wrJtt:n chIld care 
agreements. Under a child care agreement, a parent.or guardIan ~hould be 
able voluntarily to surrender the custod~ of a chI1~ to the I?lfector of 
Welfare and the Director should be authOrIsed to prOVide ~na~~lal support 
to allow the child to be placed with foster parents or In a-home. The 
agreement between the Director of Welfare and the parents shoul~ be 
terminable by either party. No agreement should normally be entered mto 
without the consent of a child who has attained the age of 15. 

(para.285-286) 
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• Child Care Conferences. Even when care proceedings have been initiated, 
there may be occasions when the court, feeling that it should still be pos
sible to find a solution without a court order, would prefer not to make a 
declaration that a child is in need of care. In such cases the court should 
order a child care conference. This conference should be chaired by the 
Youth A~vocate and attended by the child (if he is old enough), his parents 
or guardIans, and such of those persons working with the family as the 
court orders. The object of the conference would be to attempt to reach an 
agreement as to the care and assistance which should be provided for the 
benefit of the child. 

(para.291) 
73. Cas~s !?-.eq~iring Immediatf! Action The proposals for care proceedings relate to 

the InItIatIOn of proceedmgs in court. Special provision should be made to 
enable emergency action to be taken to protect a child from harm. A police 
officer gnould have the power to take a child in need of care into custody and 
to place him temporarily in a hospital or a home. A member of the proposed 
Welfare Division should have similar powers, as should authorised hospital 
personnel. The power to place a child in custody in such a situation must be 
strictly defined by legislation. Both the pre-conditions for taking a child into 
custody and the duration of custody should be carefully prescribed. 

(para.305) 
74. Procedure ill Emergellcy Cases Having placed a child believed to be in need of 

car: in custody, a police officer or authorised person should be required to 
notify the Youth Advocate as soon as possible and in every case within 48 
hours. This wiII normally be done by telephone. The Youth Advocate should 
be empowered to direct the child's immediate release. If he considers that the 
child should remain ill custody, an application for an interim order to this 
effect should be made to the court as soon as possible and in any case within 
48 hours of the commencement of the child's detention. The court should be 
empowered to release the child or to make an interim holding order, author-
ising his continued detention in custody for up to 72 hours. Before the expir
ation of the 72 hours, the Youth Advocate should be empowered to approach 
the court for an extension of the holding order. In no case should this be 
longer than seven days. During this period the Youth AdVocate should make 
preliminary inquiries to determine whether to file an application for a declar
ation that the child is in need of care. If he does not do so the child should be 
released to his parents or guardians. 

(para.305, 401) 

75. ImportQ11ce of lllformality In care proceedings the court shou~d place special 
emphasis on informality, on making the proceedings comprehensible to the 
child and his parents, and on giving the child an opportunity to participate 
and to express his views. It should be left to the court's discretion to decide 
whether a child is too young to be consulted and what weight should be 
attached to the views of a young child. Children's participation could also be 
encouraged by making it possible to exclude the parents or guardians from 
the nearing, where this is considered appropriate by the court. 

(para.322-323) 
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76. Standard of Proof As care proceedings are to be civil in nature, the standard of 
proof adopted should be proof on the balance of probabilities. 

(p.1ra.324) 
77. Modification of Rules of Evidence When hearing an application for a declar

ation that a child is in need of care, th.e Childrens Court: 
$ should not be bound by the rules of evidence; 
• should be entitled to inform itself on any matter relating to the proceedings 

in such manner as it thinks fit; 
" should not be bound to act in a formal manner; and 
® should be entitled to act upon any statement or document whether or not 

that .statement or document would be admissible in evidence. 
However, the proposed provision should not derogate from the parties' right 
to be informed of the evidence placed before the court and to test or contra
dict it. 

(para.325) 
78. Admission Not to Be Made The new OrdimHl\)e should make it clear that it is 

not open to the child or his parents to admit that the child is in need of care. 
(para,326) 

79. Interim Orders When adjourning care proceedings the court should be em
powered to order that the child: 
e> continue to live at home; 
CD be placed in the care of a suitable person; 
~ be placed in an approved home; 
o be placed in a shelter; or 
fi) be placed ill a hospital. 

(para.327) 
80. Lapsing of Proceedings If no order is made within six months of the filing of an 

application that a child is in need of care, the proceedings should lapse. " 
(para.327) 

81. New Offences In addition to retaining the existing offence of neglecting or ill
treating a child, the new Ordinance should create ~ n~w offence of leaving a 
child unattended in a dangerous situation. 

(para.306) 
82. Children in Custody A special effort should be made to establish alternative 

forms of remand accommodation to avoid the need to place children in need 
of care in the Quamby Children's Shelter. 

(para. 173) 
83. Legislative Guidelines The new Ordinance should embody guidelines designed 

to assist the court when making an order with respect to ?.child declared to be 
in need of care. In every case in which intervention is required, the court 
should employ the least intrusive measure necessary to protect the child or to 
promote his welfare. The separation of parent and child or the removal of 
guardianship from the parents should be a last resort. 

(para.333) 
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84. Proposed Measures in Ca,.e Cases Once a child has been declared to be in need 
of care, the following measures should be available to the Childrens Court: 
• supervision order; 
• residential order; 
• order making the child a ward of the Director of Welfare; and 
~ order committing the child to an institution run by the N,S.W. Department 

of Youth and Community Services. 
(para.334) 

85. Supervision Order A supervision order would permit the child to remain in his 
parents' custody. The conditions of the order should be clear and precise. The 
c~urt should be empowered to place the child under the supervision of the 
DIrector of Welfare or under the supervision of any other suitable person. 
Where. appropriate the order shouid apply to the child's parents as well as to 
the ChIld, and the law should make it clear that when a child has been 
declared to be in need of care, the Childrens C~urt has the authority to 
impose obligations on the parents. 

(para.335) 
86. Residential qrder.There should b~ a wide range of choices for the placement, 

under a residentlal order, of children declared to be in need of care. The 
fa~i.Iities provid.ed by the A.C.T. private agencies should continue to be 
utilIsed. In speCIal case5, as at present, placements should be made in homes 
run by voluntary organisations in N.S.W. Particular emphasis should be 
placed on the use of fo~ter homes. 

(para.337) 
87. When a child has been the subject of a residential order, every effort should 

be made to see that he and his family receive assistance and support when he 
returns home. 

(para.338) 
88. When placing a child under a residential order it should be open to the court 

also to make a supervision order. In each case separate decisions should be 
~~de about the need for a residential placement and the need for any ad
dItIOnal support such as can be provided by way of a supervision order. 

(para.336, 338) 
89. W?rdship W~en it is necessary to deprive a parent of the guardianship of a 

chIld, the chIld should be made a ward of the Director of Welfare. 
(para.339) 

90. Committal to N.S. W. Institution.1i Although the power to commit a child found 
to be in need of care to a N.S. W. institution should continue to be available to 
the Childrens Court, the use of this power should be exercised only in special 
circumstances. A policy ofrelying on open homes and hostels for the accom
modatio~ of children found to be in need of care should be vigorously 
purs~ed m the A:C.T. The Ch~ldrens Services Council should be expressly. 
reqUIred to examme the commIttal of non-offenders to N.S.W. facilities and 
to explore the possibility of developing further homes and hostels in the 
A.C.T. to meet their needs. 

(para.343) 
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91. Monitoring Orders When a supervision or~er h~s been ma~e, or a child placed 
in a home or institution pursuant to a resIdentIal or commIttal order, or when 
a child is made a ward of the Director of Welfare, the Youth Advocate 
should, on the court's behalf, monitor the child's progress. 

(para.363) 

92. Annual Review Any order made following a declarat~on that a child i~ in need 
of care should be automatically reviewed by the ChIldrens Court at Intervals 
of no more than 12 months. Two months before the court's annual review is 
to be undertaken, the Youth Advocate should prepare a report on the person
al circumstances and progress of the child. At that ti~e the You!L ~dvocate 
should give written notice of the review to t~e chIld, t~ the D~rector ~f 
Welfare, to the child's natural parents or prevlOus guardIan (whIchever IS 
appropriate), and to the foster parents, home 0: other person or agency 
having the supervision or care of the child at the tIme. 

(para.362, 363) 

93. Application for Revocation or Variation Persons directly affecte~ by an ord~r 
made in care proceedings and any other person sho.ul~ at any tIme b~ permIt.
ted to apply to the ChildrenG Court for the VarIatlOn or revocatlOn of a 
supervision, residential, wardship or committal order. 

(para.364-366) 

Wardship of Children 
94 Need for Com1 Order Administrative admission to wardship should be abol

. ished. Only a court should normally be empowered to deal with the transfer 
of legal guardianship of a child. 

(para.285) 

95. Parental Rights A parent should not be deprived of guar~ianship rights u.nless 
no other measure is appropriate to the needs of the chIld. Before m.akIng a 
wardship order, the court should be satisfied that, in order to s~feguard.the 
child's welfare it is necessary to invest the Director of Welfare WIth the wIde
ranging powe;s and duties which the measure entails. 

(para.340) 

96, Clarification of Law The law should be clarified to ~nd~cate the powers and 
duties assumed by the Director of Welfare when a ChIld IS made a ward of the 
Director. This task should be undertaken in the context of a broad study of 
family law. In the meantime, the new Ordinance sh~uld contain a general 
provision indicating that, in respect of a ward, the DIr~~tor of W~lfare ~ay 
exercise all the powers of the child's parents. In additlOn, certaIn specIfic 
matters should be dealt with in the Ordinance: 
6) general responsibility for the custody and care of the ward; 
• power of placement; .. 
• responsibilities regarding a ward's religious educatlOn; and . 
• power to apply to the Childrens Court for an order regardIng the 

administration of a ward's property. 
(para.344, 349, 350, 354, 355) 
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97. The Director of Welfare's guardianship need not automatically exclude the 
parent or other guardian from all decision-making powers. When making a 
child a ward, it should be open to the Childrens Court to order that anyone 
or more of the incidents of guardianship be exercisable only after consulting 
the child's parent or other guardian. 

(para.355) 
98. Access to Wards The Childrens Court should have express power, in any care 

proceedings in which the child is made a ward of the Director of Welfare, to 
make such order as it considers proper regarding the right of access to the 
child by any person, or by either parent of the child, having regard to: 
• the welfare of the child; 
• the wishes of the child; 
• the conduct of the person or parent; and 
• the wishes of the parent. 

(para.357) 
99. Absconding Wards When a ward runs away and the child cannot be persuaded 

to return voluntarily, provision should be made for the court to order that the 
child be apprehended for the purpose of returning him to the custody of the 
Director of Welfare. 

(para.360) 
100. Termination of Wardship Wardship should terminate automatically when the 

child attains the age of 18 or if he marries prior to attaining that age. 
(para.341) 

101. Extended Financial Assistance The Director of Welfare should be authorised to 
provide financial assistance for ex-wards. 

(para.361) 
102. Interstate Atlovement of Wards The new Ordinance should permit the Director 

of Welfare to assume responsibiiity for the care of children who have been 
made wards in other States and who then move to the A.C.T. 

(para.359) 
103. Wardship Powers of the Supreme CourlThe new Ordinance should displace the 

A.C.T, Supreme Court's inherent wardship jurisdiction. 
(para.356) 

Children in Residential Care 
104. Medical ProcedllQ"esThe Director of Welfare should be empowered to consent 

to surgical and dental treatment, routine medical examinations, and internal 
examinations performed on the following categories of children: 
• children held in a shelter or remand centre following committal to a 

N.S.W. institution; 
tt children who have been made wards; and 
• children who have been placed in an A.C.T. institution pursuant to a 

custodial order. 
Consent should only be given to a surgical or other operation in the interests 
of the child's health. Internal examinations should only be performed by a 
medical practitioner and for a good cause. 

(para.351-353) 
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105. Disputes When making a residential order the Childrens Court should be 
empowered to give directions indicating who may exercise various 
responsibilities relating to the child. Similarly, persons affected by the order 
should later be able to apply for such directions if unforeseen difficulties 
arise. 

(para.36S) 

Child Abuse 
106. Compulsory Notification Child abuse is more common that most people be

lieve. It is imperative that the children involved should not be condemned to 
neglect and indifference. New legislative initiatives are needed to deal more 
effectively with this special class of children in ne.ed of care. As. a means. to 
ensure the provision of care and protection to chIldren the subject o~ chtld 
abuse, legislative provision should be made for compulsory reportIng of 
suspected cases of child abuse in the A.C.T. The folloWIng classes of persons 
should be under a duty to notify a case of child abuse: 
& medical practitioners; 
11.) dentists; 
o nurses; 
e police officers; . . 
e teachers and persons employed to counsel chIldren In a school; 
Ci) persons employed in the Depar~m.ent of the Ca1?ita! Territory or by the 

Capital Territory Health CommlsslOn whose duties mclude matters rela
ting to children's welfare; and 

o persons for the time being in charge of licensed child-minding centres. 
(para.391 , 396) 

107. Definition for Reporting Purposes An obligation to re1?ort. should not .be 
imposed in respect of cases of potential abuse. The obhgatlOn should an~e 
only with regard to cases of abuse which have already occurred .. Persons In 
the prescribed categories should be obliged to report. cases of ch~ldren who 
have been physically injured (otherwise than by accIdent) or chlldren who 
have been sexually abused. 

(para.393) 
lOS. Voluntary Notification In addition to compulsory notification by .certa!n de

fined professionals, provision should be made for voluntary notlficatIOn of 
cases of suspected child abuse. 

(para.395) 
109. Protections for Notifiers Legal immunity against criminal or civil liability or 

for breach of professional ethics should be extended to every person who 
makes a notification in good faith, whether the notification be made pursuant 
to the voluntary or compulsory notification provision. 

(para.395) 
110. Recipient of Notifications l'here should be ?ne recipient of notific~ti?ns of 

child abuse cases. At present there is confUSlOn about the proper recIpIent of 
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notifications. The Youth Advocate should be identified as the official to 
whom notifications should be made. 

(para.397) 
111. Records T~e office of the Youth Advocate should assume responsibility for 

the collectIOn and secure control of confidential records relating to child 
abuse in the A.C.T. and should compile statistics of child abuse. 

(para.399) 
112. Holding Order Members of the police and authorised welfare and health 

~er~onn.el s?ould be empowered to d\::tain an abused child in hospital for a 
hn:l.lted penod. where they believe urgent action is required to protect the 
chIld. When thIS power has been exercised a report should at once be made to 
the Youth Advoc~te and within a short interval to the Childrens Court. 

(para.305, 401) 
113. Support Services Special emphasis should be placed on services designed to 

prevent child abuse. The following objectives should be pursued: 
• Research. A national body should be established to develop and co-ordi

nate programs dealing with child abuse. 
• Publicity. The range of available services should be publicised. 
• Prevention. New services, aimed at prevention of the circumstances which 

give rise to child abuse, should be developed. 
• Administration. There should be a rationalisation of the overlapping roles 

of the Welfare Branch and the Capital Territory Health Commission. 
• Self help. Self help groups designed to assist parents should be encouraged. 

(para.40S) 

114. Police Procedures Because of the risk that criminal proceedings may aggravate 
the relationship between parent and child, the police should prosecute a 
parent suspected of abusing his child only after careful deliberation. Proce
dures should be devised for: 

• Police consultation with the Standing Committee before a decision to 
prosecute a parent is made. 

• Withdrawal of a prosecution against a parent when this is desirable. The 
laying of a charge should not constitute an irrevocable step which cannot 
be retracted when it emerges that a prosecution will cause disproportionate 
harm to the child and the relationship between the parties. Even after a 
charge has been laid and the matter taken to court, the police should 
consider the desirability of proceeding with the prosecution. 

(para.403) 
115. Corl!0ral Puni~hment i~ Schools alld Institutions Section 124 of the present 

OrdInance whlch sanctlOns the use of corporal punishment, should not be re
enacted. The right to inflict corporal punishment will then exist if at all in 
the limited cases covered by the common law. The desirability ~f retaining 
the common law rules should be the subject of inquiry by the proposed 
Childrens Services Council. 

(para.407) 
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Children in Employment 
116. Appropriate Balance The child labour legislation in the A.C.T. should provide 

a framework which reflects an appropriate balance between the need to 
secure the protection of children from exploitation, and the desirability ?f 
preserving the right of children in appropriate circumstances to engage In 

employment. 
(para.454) 

117. Principles Intervention should be limited to that necessary to prevent specif.: 
harm. A child should be prohibited from engaging in employment only wheh.' 
the employment is, or is likely to be, prejudicial to: 
• the health or safety of the child; 
• his personal or social development; or 
• his education or training. 

(para.454) 
118. Minimum Age There is a need for a comprehensive and general prescription 

of the minimum age for admission to employment in the A.C.T. The age of 15 
should be the general millimum age as it coincides with the school leaving 
age. 

(para.461) 

119. -Employment under the Minimum Age The types of employment which should 
be allowed below the age of 15 are those that fall within the categories of light 
work or of employment in the family business. 

(para.461) 

120. School Employment In addition, the minimum age of 15 years should not 
apply to employment in or in connection with a school, provided that the 
employment complies with conditions prescribed by a law of the A.C.T., an 
industrial award or an agreement regulating the relevant industry. 

(para.461) 
121. 'Light Work' Defined This is work that, primajacie, should not harm the child 

concerned. The types of employment which constitute light work should be 
made clear in the new Ordinance. It should include only the following: 
• selling, delivering or distributing newspapers or advertising matter; 
• employment in the entertainment industry; 
• baby-sitting; 
• going on errands; 
• casual work in or around a private home; 
• golf-caddying; 
• clerical work; 
• gardening; or 
• any other prescribed work. 

(para.467) 
122. Basis of Regulation Light work should be specifically regulated on the follow

ing basis: 
• No minimum age. There should be no minimum age for admission to 
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employment in light work. 
• Minimum intervention Existing procedures should be abolished and 

replaced by a system of notification embodying the following features: 
o It should be the duty of the child's employer to notify the Director of 

Welfare of the proposed employment. 
• The system should apply only in respect of children who are less than 15 

years of age. 
• The duty to notify should be limited to cases of employment where it is 

proposed to employ a child for more than 10 hours in anyone week. 
Employment of a child for a lesser period does not raise expectations of 
harm to the child and should not be the subject of needless but expensive 
administrative procedures. 

• Upon being notified, the Director should be empowered to prohibit or 
restrict the proposed employment. 

• Where the Director of Welfare does not prohibit the proposed employ
ment, he should record the child's name, relevant details of the employ
ment and any conditions imposed by him with respect to the employ
ment. The Director should also be required to notify the Secretary of the 
Department of Education of the relevant details. 

• It should be an offence for an employer to fail to notify the Director of 
Welfare in a proper case, or to employ a child in breach of any prohib
ition or conditions imposed by the Director. 

(para.468) 
123. Employment in the Family Business It should be possible for a child under 15 to 

be employed in a business owne9 by a parent of the child concerned. Em
ployment of a child in a family business should be defined as 'employment in 
a business, trade, occupation or calling carried on by a parent of the child or 
by a company of which a parent of the child is a director'. 

(para.469) 
124. Hazardous Occupations Existing restrictions upon the employment of children 

in hazardous occupations ought not to be removed without rigorous inquiry 
and serious deliberation. Laws restricting the employment of children in 
occupations which are hazardous or dangerous to them should be simple, 
precise and regularly reviewed to avoid the risk that employers will adopt a 
general policy of not employing young people for fear of violating the law 
unintentionally. 

(para.473) 
125. Comprehensive Legislation The occupational health and safety of children in 

the A.C.T. should be provided for by comprehensive legislation. 
(para.475) 

126. Spedal Protections There should be provision for certain sp~dal protections 
of children employed in industry, construction or building work, in connec
tion with certain machinery, or on premises where such work is carried on. 
The new Child Welfare Ordinance should impose upon every employer a 
duty to: 
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(II do aU such things as are reasonably necessary to ensure the health and 
safety of a child employed by him; and .. . 

e without limiting the effect of thi~ requirement, comply wIth the provlSlons 
of any relevant law or of any relevant industrial award, order, determina
tion or agreement. 

A child who is S0 employed should alw be under a duty not to ren~er less 
effective anything done by his employer for the purpose of ensurIng the 
child's health and safety. 

(para.476) 
127. Regulations The Minister for the Capital Territory should be empowered to 

make regulations for the purpose of securing the health, safety and welfare of 
child employees in work places. 

(para.477) 
128 Dangerous Employment An employer of a chiid under the age of 15 years 

. should not without the consent of the Director of Welfare, employ the child 
where the ~mployment involves the child engaging in a.ctivity dangerous. to 
the child. The Director should be empowered to refuse hIS consent, or to gtve 
his consent subject to certain conditions, if he has reasonable cause to believe 
that the employment is likely to be prejudicial to the health or safety of the 
child. 

(para.481) 
129. General Protective Powers In addition to the specific provisions outlined, there 

is a need for the Director dfWelfare to exercise general supervisory powers in 
relation to the employment of children. He should be empowered to prohibit 
the employment of any child or to impose conditions on the employment. He 
should be able to exercise these powers only if he has reasonable cause to 
believe that the employment is or is likely to be prejudicial to the health, 
safety or personal or social development of the child or the ability of the child 
to benefit from his education or training. 

(para.482) 

130. Review. Jurisdiction should be conferred upon the Administrative Appeals 
Tribunal to review the decisions of the Director of Welfare in relation to the 
employment of children. 

(para.483) 

Child Care 
i J L Licensing of Child Care. A system .of licensing should be retained ~s .a method 

of regUlating child care in the A.C.T. The system 3hould be a~mmIstered by 
the Welfare Division. The licensing authority should be the DIrector of Wel
fare. 

(para.422, 443) 
132. Recommended Definition. The new Ordinance's definition of the child c~re 

services which are required to be licensed should embody the followmg 
elements: 
.. the care is provided on a business or community service basis; 
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• the care is provided for more than four children under the age of six or 
more than eight children under the age of 12; 

CD in calcu.\ating the numbers of children for whom care may be provided 
without a licence, regard should be had to the minder's own children under 
the age of 12; 

• foster care, residential care> care provided in premises run by the Depart
ment of t.he Capital Territory, and care provided in schools, pre-schools 
and hospItals should not be included; and 

• care provided in an emergency or in unexpected circumstances should not 
be taken into account until the child has remained on the premises for 10 
consecutive days. 

(para.435) 
133. E:emptionsfrom Licensing A general provision should exist empowering the 

DIrector of Welfare to exempt particular child care facilities from the 
proposed licensing requirements. 1t should be possible to exempt from the 
licenGing requirements: 
CD a particular child ca.re facility; or 
• a. class of child ,~are facilities. 
When nn individ.ual f~c.ility or a specified class of facilities is exempted, this 
should be done 10 wntmg under the hand of the Director of Welfare. The 
exemption should be notified in the Gazette. 

(para.436) 
134. Family Day Care Schemes Family day care schemes should not at this stage be 

brought within a system of licensing or certification. However, the need for 
some form of legislative regulation should be re-assessed from time to time. 
The, Childrens Services Council should regularly review the operation of 
famIly day care schemes with a view to determ.ining the desirability of in
troducing iicensing or certification requirements. 

(para.439, 442) 
!35. Omr Licence When a child care licence is granted, it should be granted to a 

particular person, but a condition of the licence should be that the licensee 
provides child care at a specified address. 

(para.445) 
136. Speci~~ Conditions The Director of Welfare should be empowered to impose 

condItIOns adapted to every type of licensed child care facility. Conditions 
should be specific so that the licensee's obligations are precisely defined. The 
types of matter to which the Director should give consideration when 
formulating the conditions of a licence include: 
• the number and qualifications of staff; 
• the facilities available and the condition of the premises; 
e health and safety requirements; 
• equipment; and 
• management and type of program. 

(para.446) 

1 
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137. Director's Powers The Director of Welfare or the person nominated by him 
should have the power to enter premises to check their suitability before a 
licence is granted. He should also have the power to enter licensed premises 
to check that the conditions of the licence are being observed. In addition: 
e The Director should be given the power, in cases of emergency, to cancel a 

licence quickly. . 
(I) Where the licensee is not complying with his obligations under the licence 

the Director should be able to take relatively rapid steps to Gancel or 
suspend the licence. He should also have the po\ver to impose new condi
tions, if changed circumstances warrant this. 

(j) The Director of Welfare or the person nominated by him should be em
powered to apply to a magistrate for a warrant to enter premises on which 
it is reasonably suspected that child care is being provided in contraven
tion of the licensing provisions. 

@ The Director of Welfare should be empowered to remove children found 
on unlicensed child care premises, or children found on premises in respect 
of which the licence has been cancelled. He should also be permitted to 
restore the children to their parent or guardian, or to a relative. If no 
parent, guardian or relative can be located, the Youth Advocate should be 
informed so that consideration can be given to the initiation of care pro
ceedings. 

(para.447, 450) 
138. Provisional Licences To cater for newly formed centres and organisations 

which will take time to develop, allowance should be made for the issue of 
provisional licences. Such a licence would be granted for a limited period 
(say six months) and Gould be issued on condition that, if certain require
ments were not met within that period, the centre would not be allowed to 
continue ~o ('.~erate. 

(para.448) 
139. Guidelines Rather than the making of regulations, reliance should continue to 

be placed on guidelines to state the general standards to be met in licensed 
premises. New guidelines for child care in the A.C.T, should be drawn up by 
the Child Care Unit of the Welfare Division in consu.ltation with providers 
and users of child care services. The proposed Childrens Services Council 
would provide an organisation within which this process could be 
undertaken. It might prove appropriate for the Council to establish a sub
committee to deal with the formulation of guidelines and other matters rel
evant to child care in the AC.T. 

(para.449) 
140. Rer;iew by the Administrative Appeals Tribullal The Director's exercise of his 

powers with regard to the licensing of child care should be subject to review. 
Provision should be made for the Adminis.trative Appeals Tribunal to review 
a decision of the Director, 

(para.451) 
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141. Needfor Further Review A public inquiry into AC.T. welfare services should 
be set up. The terms of reference of this inquiry should include: 
• a co.mprehensive review of welfare services in the AC.T. with a view to 

puttlIlg forward proposals for an integrated community welfare system in 
the AC.T.; 

• in part!c~Iar, an examination of the roles of the Capital Territory Health 
Commission and the Welfare Branch with a view to formulating proposals 
as. to the stru?t~~e and functions of an integrated health-welfare authority 
~lth responslblh!y f~r policy-making, delivery of welfare and health ser
vices and co-ordlIlatIOn of the work of other welfare agencies (both gov
ernment and n?n-government) in the Territory; and 

• a thorough reVIew of the operation of the Welfare Branch. 
(para.510) 

142. Membership £?fthe C/,ildrells Services Coullcil The Council should be made up 
of the folloWlIlg ex officio members: 
• the Childrens Magistrate; 
.. the Youth Advocate' , 
$ the Director of Welfare' , 
• a representat~ve of the Capital Territory Health Commission' 
• a representatIve of the Australian Federal Police' ' 
• a Court coun~ellor attached to the Family Court ~f Australia in the AC. T,; 
• a representat~ve of the A.C.T. Schools AuthQrity; 
• a representa~lve of the Office of Child Care of the Commonwealth Depart

ment of SOCial Security; and 
• a member of the House of Assembly, 

In .addition, the ~inister for the Capital Territory should be empowered to ap
pomt representatIves, of voluntary organisations, including those responsible for 
the care of men!ally Ill, and .handicapped children and children of migrants and 
those w~o prov~de reSidentIal and child care facilities and general welfar~ and 
counselhng services. 

(para.5I8) 
143. Functions of the Coullcil The functions of the Childrens Services Council 

should include: 

• the ~evie.w of existing services and the identification of overlaps and 
deficlencles; 

• the making of recommendations for the improvement of current practices 
and for the provision of new services' 

• the ?etter, co-?rdination of existing se~vices; 
• the m~e~tlgatton of matters referred to it by a member of the Council or by 

the MInIster ,for the Capital Territory; 
: the form~lat.lOn of welfare policies and objectives; 

th~ I?o~ltonng of cur:ent welfare policies and programs and the com
mlssl?nIng of research mto the causes, extent and treatment of youth prob
lems m the AC.T.; 
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• examination of the funding of voluntary organisations; 
• the initiation and organisation of meetings or seminars, and the issuing of 

information or discussion papers. 
(para.S17) 

144. Annual Report and Statistics The Childrens Services Council should assume 
responsibility for the preparation of an annual report on the child welfare 
system in the A.C.T. This report should include comprehensive statistics on 
police, court, welfare and health matters relevant to children. 

(para. 16, 517) 
145. Funding The Department of the Capital Territory should, in consultation 

with the relevant voluntary agencies, formulate proposals relating to the 
funding of welfare services in the A.C.T. The aim should be a flexible system 
which will permit the Welfare Division to enter into a variety of arrange
ments with voluntary agencies. The Childrens Services Council should give 
specific consideration to the subject of funding welfare services in the A.C.T. 

(para.SIS) 
146. Parental Contributions Provisions should be formulated to allow the Chil

drens Court to order that a person responsible for a child should contribute 
to his upkeep while he is a residential placement. 

(para.SIS) 
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The Report and its Background 

1. Preparing the 
Report 

I. The Reference This report arises out of a reference given to the Commission by the Attorney
General on 18 February 1979. Un<ler the terms of reference the Commission was to inquire into 
child welfare law and practice in the Austraiian Capital Territory (A.C.T.). The Commission was 
asked to consider the rights and obligations of children, of parents and other persons with responsi
bility for children, and of the community. In particular, the Commission was asked to examine: 

• the treatment of children in the criminal justice system; 
• the position'of children at risk of neglect or abuse by their parents or caretakers; 
• the roles of welfare, education and health authorities, police, courts and corrective services in 

relation to children; and 
• the regulation of the employment of children. 

The reference also draws attention to the need to review the Child Welfare Ordinance 1957 (AC.T.) 
and other laws of the Territory relating to the welfare of children, to the need to keep in mind the 
importance of viewing child welfare in the context of general community welfare, and to the 
Commission's obligation to consider proposals for uniformity between laws of the AC.T. and the 
laws of other States (in particular, in this context, New South Wales (N.S.W.».I It must be empha
sised that the Commission has not undertaken a national inquiry into child wei fare law and practice. 
This report deals only with the AC.T., although, as will appear, many of the issues which must be 
addressed in the Territory are the same as those being considered elsewhere in Australia and 
overseas. The Commission was originally required to report by 31 October 1979. This deadline was 
subsequently extended, but it did not prove possible to meet the extended deadline. The issues raised 
by the reference were numerous and complex, and the Commission engaged in extensive consulta
tion with relellant members of the local community. Difficulties were also caused by reductions in 
the Commission's resources during the inquiry and the expiry, on 30 June 1980, of Dr Seymour's 
appointment some time before the report was completed. Dr Seymour continued his association 
with the Commission to bring this report to a conclusion. 
2. Interest and Activity in Child Welfare Refoml The area of child welfare is one which has attracted 
a substantial amount of attention, both in Australia and overseas. In all of Australia's States and 
Territories child welfare laws are, or recently have been, under review, and a umber of reports have 
been produced analysing theories and practices and presenting proposals for reform. In Australia 
the following are the more important of the recent reports: 
New South Wales: 

Department of Youth and Community Services, Child Welfare Legislation Review, 
Report of the Community Services Project Team, 1974.2 

Recommendations of the Protection of Children Project Team, 1974.3 

Recommendations of the Children in Care Project Team, 1974.4 
Report of Juvenile Offenders Projt!ct Team, 1974.5 

Review of the Child Welfare Act, 1939 - Childrens Courts and Associated Procedures, 1974.6 

Under s.6(1)(d) of the Law Reform Commission Act 1973 (Cwlth) the Commission has an obligation to 
consider proposals for uniformity between the laws of the Territories and the laws Qf the States. Since the 
A.C.T. is completely surrounded by N.S.W., there is a particular need to ensure as much similarity as possible 
between A,C.T. and N.S.W. laws. Further, as is explained in Chapter 2, the A.C.T. makes use of certain 
N.S. W. child welfare facilities. This provides an additional reason for avoiding unnecessary differences 
between the laws in the two jurisdictions. 
Hereafter referred to in this report as the Keir Report. 
Giddings Report. 
Doyle Report. 
Payne Report. 
Holt Report. 
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Report to the Minister for Youth and Community Services on Certain Parts of the Child 
Welfare Act and Related Mattcrs. 1975.7 

Report of the Child Welfare Legislation Review Commfttee. 1975.
8 
., • 

Report by the Minister for Youth and Community ServIces on Proposed ChIld and Communlfy 
Welfare Legislation, 1978.9 

Victoria: 
Committee of Enquiry into Child Care Service" in Victoria, Report, 1976.

10 

Queensland: 
Report of the Committee on Child Welfare Legi~lation. 1963:

11 
• 

Report and Recommendaflons of the CommissIOn of Inqlllry mto the Nature and Extellf of the 
Problems Confronting Youth in Queensland. 1!175.

12
•• • • 

Minister for Welfare, Proposed Family Welfare LegIslatIOn: I?lsc~sslOn Paper, 1979. 
Minister for Welfare Services, Paper on Family Welfare LegIslatIOn. 1981. 

South Australia: 
Report of the Royal Commission into the Admillistration of the Juvenile Courts Act and Other 
Associated Matters. Part 2, 1977.13 

Western Australia: ~ 
Department for Community Welfare, Repo~t of the Committee 011 the Future Development of the 
Juvenile Judicial System in Western Austraiza, undated. 

Tasmania: . 
Report of the Committee of Review into the Child Welfare Act 1960 (Tasmania) and State SOCIal 
Welfare Services, undated. 

Northern Territory: 
A Report of the Board of Inquiry into the Welfare Needs of the Northern Territory Community, 

1979. 
In the AC.T., the reference to the Commission was preceded .by ~n inquiry lco~ducted by t?e 
Standing Committee on Housing and Welfare of the AC.T. LegIslatIVe Assemh y. The C.ommls
sion has reviewed the r~commendatiol1s of that inquiry. Overseas there has been ~ conSiderable 
amount of recent activity in the child welfare field. In England there has been a ~ontInuous proce~s 
of reassessment over the last 20 years. IS Scotland introduced major reforms In 1968.

16 
Both In 

10 

II 
12 

11 ,. 

16 

Muir Report. 
Phibbs Report. b d' d' h N S W Commu The Green Paper. Many of the recommendations in the Green Paper were em 0 Ie . In t e .. • -
nily Welfare Bill, which was tabled in 1981. The Commission's rep?rt ~as substan!I~IIY co~~lete when the 
Bill was tabled and it was therefore not possible to include an examinatIon of the BIll s provIsions. . 
Norgard Report. In 1981 the Victorian Attorney-General and the Minister for Community Welfare SerVIces 
announced a further review of the Childrens Court system. 
Dewar Report. 
Demack Report. 

~~h~t~:Xi~~' Committee on Housing and Welfare of the A.C.T. Legislative Assembly, Report No.8: Child 

Welfare. (1978).. ). TI Ch'ld I 
Report o/the Committee on Children and Young Persons. Cmnd. 1191, (1960), (Ingleby Report, Ie I. t '~ 

Family and the Young Offender. Cmnn. 2724, (1965); Children in Trouble. Cmnd. 3601, (1968); Elevent . 
Report from the Expenditure Committee, The Children and Young Persons Act, 1969, (1975). (2 vols.), 
Children and Young Persons Act 1969. Cmnd. 6494, (1976); Young Offenders;Cmnd. 8045 (~980). • . 
See Social Work (Scotland) Act 1968 whose provisions were based on the recommendatJ.ons contained In 
Children and Young Persons Scotland. Cmnd 2306, (1964) (Kilbrandon Report) (hereafter Kllbrandon Report). 
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Canada17 and the United States of America l8 substantial reports on child welfare laws havIJ)·l.t:·U"'flly 
been produced. Indeed, it seems that in many parts of the Western world child welfare p!)li\\IIlUlare 
under continual review. 'The whole history of child welfare is a. history of reform. We are ne~\I\;\t~ltdte 
satisfied.'19!\,i,'; iii' 

3. Terminology Throughout this report, unless otherwise indicated, the term 'child' is u~eltl in a 
general sense to refer to all persons under the age of 18. Ahhough the term is an unsatisfa<;ttll"Y one 
(as today it seems artificial to refer to older teenagers as 'children') any Qther term is equally 
unsatisfactory. Thi:; terms 'child' and 'children' are well established and have long beep recognised 
by the law in Australia, and the advantages to be derived from employing a new term (such as 
'youth', 'juvenile', or 'young person') are outweighed by the disadvantages of introducing new 
terminology. Further, for stylistic reasons, masculine pronouns in this report are intended to apply 
both to males and females. 20 The term 'parent' is used in a general sense and includes a child's 
guardian. 

4. The Scope and Arrangement of the Report The terms of refer('nce of the inquiry specifically 
required an examination of child welfare law alld practice in thc,AC.T. Hence this report is not 
confined to an analysis of the relevant legislation. In undertaking tile task delineated by the terms of 
reference, the Commission has concentrated on the problems of children in trouble. Most of this 
report is concerned with procedures for dealing with young offenders, neglected, abused and uncon
trollable children. Because reforms in these procedures will be of little value unless the supporting 
welfare services are functioning satisfactorily, recommendations regarding children in trouble must 
be combined with an analysis of the operation of AC.T. welfare agencies. 
Accordingly, a separate chapter has been devoted to an examination of the organisation and 
integration of welfare services. In addition to reviewing methods of dealing with children in trouble, 
the report also considers child care and the employment of children. The report includes proposed 
new child welfare legislation for the A.C.T.21 This legislation is set out in Appendix A. 
5. Topicsfor Fl.!ture Consideration Limitations in time and resources have meant that it has .not been 
possible to undertake a total review of all aspects of child welfare in the AC.T. A number of matters 
are not dealt with in this report. All are sufficiently important to warrant careful examination. As is 
indicated below, some of the topics not covered are already under consideration. Further, the 
Commission recommends the establishment of a Childrens Services CounciP2, to bring to.gcther 

17 

18 

19 

See The Report of the Department of Justice Committee on Juvenile Delinquency, JuveniM Delinquency in 
Canada. (1967); A Report of the Solicitor-General's Committee on Proposals for Nr.w Legislation to replace 
the Juvenile Delinquents Act, Young Persons in Conflict with the Law. (1975) (hereafter Young Persons in 
Conflict with the La 11'); Canadian Council on Children and Youth, Admitta1lce Restricted: The Child as Citizen 
in Canada. (1978) (hereafter Admittance Restricted): Ontario Law Reform Commission, Report on Family 
Law. Part lJl, Children. (1973); Ryant et aI., A Review of Child Welfare Policies Programs and Services in 
Manitoba. (1975); British Columbia, Report 6/ the Royal Commission on Family and Children's Law. (1975). 
President's Commission on Law Enforcement and Administration of Justice, Task Force Report: Juvenile 
Delinquency and Youth Crime. (1967), (hereafter Task Force Report): the series of reports produced by the 
Institute of Judicial Administration and the American Bar Association as part of the Juvenile Justice Stan
dards Project (hereafter Juvenile Justice Standard,f Project); and the National Advisory Committee on Crimi
nal Justice Standards and Goals, Juvenile Justice and Delinquency Prevention. (1976) (hereafter Juvenile Justice 
and Delinquency Prevention). 
Professor A.J. Kahn, address to the natiunal conference, 'Towards an Australian Family Policy,' Sydney, 8-
12 May 1980. 

20 The Commission notes the objections raised to the u~e of this pronoun. See, for example, Foreman, (1980) 4 
Crim LJ 256, 2::7, amI Lynette lnde, Oral Submission, Transcript of Public Hearing (hereafter Transcript) 
(Canberra 5 May 1980),91. As to the use of the words 'child' and 'young person', see para.64, 

21 The Commission is aware of the developments which, in other Australian jurisdictions, have led to the 
enactment of broad community welfare statutes. The Department of the Capital Territory drew particular 
attention to these enaCtments. Submission, 11-12. Some of the issues relevant to legislation of this kind .are 
discussed in Chapter 13. The Commission has taken the view that a consideration of all the matters which the 
preparation of community welfare legislation for the A.C. T. would require is beyond its terms of reference. It 
has the~'!fore confined itself to producing a draft Child Welfare Ordinance. Further, the submission prepared 
by the Department of the Capital Territory commented that 'the urgent need is for improved legislation 
relathlg to the residual child welfare function.' id" 13. . 
See para.516. 
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A.C.T. agencies and individuals involved in helping children. Several of the matters beyond the 
scope of this report would be suitable for examination by the proposed Council or by the Institute of 
Family Studies, or both. 

Mentally iii and handicapped children. This report does not deal specifically with the needs of 
mentally ill or handicapped children. However, if these needs are such as to warrant protective 
intervention by the Childrens Court, a mentally ill or handicapped child, like any other child, 
will have the advantage of the new procedures recommended by the Commission in Chapter 8. 
Further, a number of the Commission's proposals (such as those relating to powers exercisable 
in respect of children who have been made wards by the Childrens Court) are just as relevant to 
mentally ill or handicapped children as to other children. In addition, those working with 
mentally ill or handicapped children should be represented on the Childrens Services Council. 
With regard (0 the particular problems of children who are mentally ill, it is felt that considera
tion of their needs must be undertaken as part of a broader study of mental health legislation. It 
is understood that a review of this legislation is at present being undertaken by the Capital 
Territory Health Commission and the Commonwealth Attorney-General's Department.23 It 
should also be noted that the United Nations General As~,;;mbly has designated 1981 as the 
International Year of Disabled Persons.24 It would be appropriate if a special study of the needs 
of handicapped children were undertaken as part of other activities in connection with the 
problems of the handicapped. 
Guardianship of immigrant children. Under s.6 of the Immigration (Guardianship of Children) 
Act 1946 (Cwlth) the Minister for Immigration and Ethnic Affairs assumes the guardianship of 
every immigrant child who enters Australia other than in the charge of a parent or relative. 
Special issues are raised by this legislation. The Commission has been unable to explore these 
issues.25 

Inherent wardship powers of State Supreme Courts. The power of a State Supreme Court to make 
a child of a marriage a ward of court is at present a matter ofuncertainty.26 This matter is under 
review by the Family Law Council. It is therefore preferable for the Commission not to deal with 
it, although the nature of wardship is relevant to questions dealt with in this report. The powers 
t"xercisable over a ward are discussed in Chapter 9. 
Migrants. The Commission's attention was drawn to special problems which can arise when mi
grants' child-rearing practices are not in accordance with those in the majority of Australian 
families. Further, it was pointed out that some migrants experience difficulties in their contacts 
with a child welfare system which is not sensitive to their points of view.27 However, although 
this report does touch on the special needs of migrants in the field of day care, it has proved 
impossible to undertake a detailed study of the particular problems faced by the children of 
migrants. 
Aboriginals. Like handicapped children and the children of migrants, Aboriginal children repre-

23 See Capital Territory Health Commission, Annual Report 1978-1979, 15. A submission received from the 
Australian Association for the Mentally Retard.:d Inc., indicated tbat the Association was disturbed by' the 
inquiry into child welfare law and practit:es being undertaken in isolation from the proposed Mental Health 
C.dinance. (Submission, 8 May 1979, 1). An inquiry into the special problems of the mentally handicapped is 
curr~ntly in progress in Victoria and a similar inquiry has recently concluded in South Australia. 

24 A/Rl::C:;/34/154 United Nations 105 Plenary Session, 17/12/1979, Pub 30/1/30. 
2$ Some 01 the problems raised by the legislation were considered by the Administrative Review Council. In the 

Council's Fourth Annual Report, {I 980), para.68, it is recommended that these problems be considered by the 
Commonwealth Attorney-General's Department or be referred to the Family Law Council or the Law Reform 
Commission. The Administrative Review Council is itself undertaking a major examination of administrative 
discretions under immigration law. 

26 See Meyer and Meyer (I 978) 35 FLR 192, (1978) FLC 90-465. See also Lambv. Lamb (No 1)(1977) FLC 90-
225; Third Annual Report of the Family Law Council, para.87 and 88; Report of the Joint Select Committee on 
the Family Law Act, Family Law in Australia, Vol.l, (1980), 49; Clarke v. McInnes and Others (unreported 
judgment of Helsham CJ in Eq., Supreme Court of N.S.W., March 1978, see (1978) 52 ALJ238 and 466); In 
the Marriage of Kosmidis and Kalogaropoulos (1980) FLC 90-849 (noted (1981) 55 ALJ 221). 

27 Paulina Gajardo, Oral Submission, Transcript (Canberra 5 May 1980), 93-98. 
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sent a special group whose particular needs the Commission has not had the time or the 
resources to examine. It has not proved possible to undertake a study of any special problems of 
the Jervis Bay community. In the Jervis Bay Territory, where the laws of the A.C.T. apply, there 
are a significant number of Aboriginal children. Although the A.C.T. Child Welfare Ordinance 
applies to this Territory28, it does not contain any special provisions relevant to it. In its work on 
Aboriginal customary law29

, the Commission is undertaking an examination of some of the 
problems caused by the impact of the criminal law on Aboriginals. 
Police and court records. The compilation of police and court records regarding young offenders 
raises complex questions about the types of records which should be kept, the period for which 
they should be kept, the use which should be made of them, and the possibility of introducing 
procedures to allow certain records to be expunged or otherwise modified or dealt with after a 
given period has elapsed. As the Commission has received a reference on Privacy, it has been 
decided to deal with these matters as part of that reference. 3D 

6. Children's Rights Although the possibility of identifying and articulating 'children's rights' is 
attracting increasing attention31 , this report does not deal with the subject as a separate topic. It is 
not the normal practice for legislation in Australia to enumerate abstract rights. What are often 
spoken of as 'rights', for example, 'a right to adequate nutrition, housing, recreation and medical 
services'32, are in reality statements of broad aspirations. As such, they are not enforceable in the 
courts. Normally broad objectives are, in Australia, given legislative effect in statutes expressed in 
terms of specific duties. The fact that the Commission has not dealt separately with the subject of 
children's rights does not mean that it has ignored the legal safeguards which children are entitled to 
expect in their dealings with the criminal justice and welfare systems. Nor is the position of parents 
and guardians ignored. A concern for legal protections which the child welfare system should 
provide for parents and children is central to this report. In making recommendations regarding 
procedures for dealing with young offenders, for example, particular emphasis is placed on the 
importance of due process of law and on the need for a child charged with an offence to be afforded 
all the protections available to an adult in a similar situation. The need to clarify the law relating to 
dispositional measures is also stressed, as is the desirability of reducing the scope for administrative 
discretion in the implementation of the court's orders. Special attention is paid to defining the 
legislative grounds for coercive intervention in the lives of children who have not committed an 
offence. It is recommended that these grounds be narrower and more precise, so that intervention 
will be minimised and confined to those situations in which it is necessary to protect the child against 
clearly defined forms of harm. Certain principles are proposed, designed to guide the Childrens 
Court in selecting the appropriate order when a child has been found guilty of an offence or is in 
need of care. Procedures for protecting children who have been, or who are likely to be, the victims 
of physical or sexual abuse are outlined. Consideration is also given to the protection which the law 
should give to children in child care facilities and to children in employment. Thus, while not 
addressing 'children's rights' as a discrete topic, this report deals at length with the safeguards which 
the new Child Welfare Ordinance should provide for children coming within its scope. Finally, it 
should be noted that the Human Rights Commission Act 1981 (Cwlth) is relevant to the subject of 
children's rights in Australia. This Act proposes the establishment of a Human Rights Commission 

2' 

29 

)0 
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J2 

By virtue of 5.4(2) of the Jervis Bay Territory Acceptance Act 1915 (Cwlth) aU laws, ordinances and regula
tions in force in the A.C.T. shall, so far as they are applicable, apply in Jervis Bay. 
Aboriginal Customary Law-Recognition? ALRC DP 17, (1980). 

On the subj~ct of criminal records, see N.S.W. Privacy Committee, Report on tlte Collection, Storage and 
Dissemination of Criminal Records by tlte Police (1979), and submissions (dated 28 February 1979 and 4 June 
1979) on the Green Paper. 
See, for example, United Nations Dec/aration oftlte Rights of the Child. (1959); Burt, 'Developing Constitu
tional Rights of, in, and for Children,' Law and Contemporary Problems, 39(3), 118 (1975); Sachs, 'Children's 
Rights', in Bridge et. al., (cds), Fundamental Right.l; (1973); Forer, 'Rights of Children: The Legal Vacuum', 55 
American Bar Association Journal, 1151 (1969); Weisberg, 'Evolution of the Concept of the Rights of the Child 
in the Western World,' InternaTional Commission of Jurists Review, No. 21, December 1978, 43. See also 
Department of the Capital Territory, Submission, 14-19, and Foreman, Submission, 11-14. 
Principle 4, United Nations Declaration o/the Rights o/the Child, (1959). 
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whose functions are to include examining, inquiring into, and reporting on federal laws and prac
tices which are inconsistent with, or contrary to, provisions in the Declaration of the Rights of the 
Child, proclaimed by the General Assembly of the United Nations on 20 November 1959. 

Methodology: Consultation 
7. Consultants During the course of its work on the reference the Commission was assisted by a 
number of consultants whose names are set out in the list of participants in this project. They 
included a magistrate and a number of lawyers. There was also a psychiatrist, a senior police officer 
and several persons with social work skills. 
Numerous meetings were held at which all the consultants were brought together to discuss with the 
Commissioners imd with each other aspects of the reference. Members of the Commission also held 
many discussions with individual consultants. The Commission has benefited greatly from the 
contributions made by the consultants. It records its appreciation to them and to the institutions or 
individuals responsible for making their services available on an honorary basis. The recommenda
tions made in this report are necessarily the responsibility of the Commissioners and may not reflect 
the views of the consultants. 
8. Discussion Papers Two discussion papers were published. One, Children in Trouble, appeared in 
April 1979. The other, Child Abuse and Day Care, was published in April 1980. Both were widely 
distributed in the A.C.T. and throughout Australia. Both aroused considerable interest. The com
ments received have been of great assistance to the Commission in the preparation of this report. 
9. Public Hearings Two public hearings were held in Canberra. The first was held on 10 May 1979 
and the second on 5 May 1980. The two hearings were well attended. Many observers attended, in 
addition to those making submissions. The persons who made submissions at each of these hearings 
are listed in Appendix D. In association with the public hearings and discussion papers, the issues 
before the Commission were discussed by the Chairman and the Commissioner in charge in 
'talkback' radio programs and interviews in Sydney, Melbourne and Canberra before audiences of 
several hundred thousand. As a result of these programs many written submissions were received. 
10. Submissions Received The Commission has received a large number of thoughtful and helpful 
written submissions relating to the child welfare inquiry. These submissions have been of consider
able value to the Commission. A list of the persons and organisations who made written submissions 
is contained in Appendix D. 

II. Seminars In order to bring together persons in the A.C.T. interested in the child welfare field, 
the Commission organised a series of seminars. Seminars were held for e!lch of the following 
groups: 

() magistrates and lawyers; 
Cl representatives of voluntary agencies; 
o members of the Welfare Branch of the Department of the Capital Territory; 
e members of the Capital Territory Health Commission; 
o members of the Australian Federal Police; 
o A.C.T. Schools Authority Guidance Counsellors; and 
o A.C.T. Schools Authority School Principals. 

12. Conferences and Meetings During the course of work on the reference, members of the Com
mission attended a number of conferences and meetings. These included the national conference on 
'The Child, The Family and The Community', held in Canberra, 16-19 March 1979, the internation
al conference 'Total Child Care', held in Sydney 29-30 September 1979, the national conference 
'Towards an Australian Family Policy', held in Sydney 8-12 May 1980, the Inter-disciplinary 
Conference on Child Neglect and Abuse, held in Sydney 24-28 September 1980, and seminars run 
by the Human Resource Centre, Department of Social Work, La Trobe University, on 9 June 1980 
and I June 1981. In addition, many meetings were attended. These included a workshop run by the 
Council of Social Service of the A.C.T., meetings on child abuse held at the Royal Canberra and 
Woden Valley Hospitals, a meeting of the N.S. W. Privacy Committee, one with the AC.T. Parents 
Without Partners, a meeting of N.S.W. magistrates held to discuss the Green Paper, the AC.T. 
Schools Authority Multi-Disciplinary Team Development Project, a number of A.C.T. inter-govern
mental meetings, a meeting of the A.C.T. Childrens Services Sub-committee, a discussion, 'Rights 
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and Responsibilities of the Child' organised by the A.C.T. International Year of the Child Commit
tee, and a meeting of child care students at the Canberra College of Technical and Further Educa
tion. Meetings organised by the UNICEF Committee of Australia and the Youth Refuge Associa
tion, Inc., of Canberra were also attended. 
13. Discussions In addition to formal conferences and meetings, members of the Commission also 
spoke to very many interested individuals. It is not possible to list all of these, but they included 
members of the Welfare Branch and of the Australian Federal Police, representatives of the Austra
lian Bureau of Statistics, the National Capital Development Commission and the A.C.T. Schools 
Authority, members of the then Legislative Assembly, officers of the A.C.T. Legal Aid Commission, 
the N.S. W. Council of Civil Liberties, magistrates and court staff, members of the Office of Child 
Care and of the Commonwealth Attorney-General's Department, family day-care co-ordinators, 
representatives of voluntary agencies such as the Marymead Children's Centre, Dr Barnardo's in 
Australia, Outreach Incorporated, and the Parent Support Service, the Lions and Salvation Army 
Hostel staff, representatives of the Council of Social Service of the A.C.T. and of the AC.T. Schools 
Authority, Family Court Judges and Counsellors, and officers of the N.S.W. Department of' Youth 
and Community Services. 

14. Visits Members of the Commission visited a number of institutions and agencies involved in 
child care in the A.C.T. Included in these visits were homes run by Dr Barnardo's in Australia, 
homes run by Outreach Incorporated, the Lions and Salvation Army Hostel, the Marymead Chil
dren's Centre, and the Quamby Children's Shelter. In addition, members of the Commission were 
permitted to attend and observe sittings of the A.C. T. Childrens Court normally closed to the public. 
15. Children's Viell's When inquiring into child welfare matters it is obviouslY of the utmost 
importance to endeavour to obtain the views of those most affected. Accordingly, the Commission 
arranged a series of visits to a number of AC.T. schools in order to obtain the opinions of young 
people. Members of the Commission visited six schools and there spoke with children of all ages. 
The schools visited were St Edmund's College, Narrabundah College, Phillip College, Weston Creek 
High School, Ainslie Primary School and the School Without Walls. Discussions were also held with 
children in homes run by Dr Barnardo's and in the Quamby Children's Shelter. The Commission 
expresses its appreciation to all those who facilitated these processes of consultation. 

Methodology: Surveys 
16. Absence of Statistics At the outset of its inquiries the Commission became aware that there are 
no adequate statistics on the operation of the child welfare system in the A.C.TY Neither the court 
nor the police nor the Welfare Branch of the Department of the Capital Territory produces compre
hensive statistics of the cases handled and the outcome of such cases.J4 Aware of the danger of 
making recommendations based on 'impression and anecdote rather than solid evidence'3s, the 
Commission was faced with the task of assembling its own statistical information. This it did by 
carrying out a number of surveys. These are listed below. The absence of statistics is deplorable. The 
compilation of statistics should not be viewed as the pursuit of knowledge for its own sake. It is 
impossible to understand the impact of legal measures without adequate statistical information.36 

JJ Certain relevant statistics have, however, been published by the Australian Bureau of Statistics. These are 
Persons under Guardianship and Children in Substitute Care, June 1979. The statistics in this publication have 
been produced by Welstat, which is a committee of the Social Welfare Ministers of Australia. Also, the 
Australian Institute of Criminology has begun publishing a series of statistics under the title Persons in 
Juvenile Corrective Illstitutions. 

J4 The court known as the A.C.T. Childrens Court is in fact the Court of Petty Sessions (see para.39) The Court 
of Petty Sessions publishes no statistics. The annual reports of the Welfare Branch of the Department of the 
Capital Territory include some statistics, the most reltwant for the purposes of this report being those on 
children in care, young offenders and institutional services. However, these are far from comprehensive. 
Before 1979 the annual reports of the A.C.T. Police contained statistics of cases handled by the Juvenile Aid 
Bureau and tables giving the age and sex of offenders apprehended. The latter tables combined all offenders 
under 14 and thus did not allow detailed analysis of age patterns. 

35 Chisholm, 'Children in Need of Care,' (a submission on the Green Paper), 1979. 
36 For a discussion of the need for national crime statistics, see ALRC 15, (1980), para.74-77. See also below, 

para. 146. 
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Lawmakers must act in the dark if they are not supplied with satisfactory statistics on the operation 
of the laws which they enact. The collection of A.C.T. child welfare statistics should be greatly 
improved. Comprehensive statistics should be published annually. These should include: 

• Police statistics. These should indicate the number of children warned and the number pro
secuted, the number arrested and the number dealt with by way of summons, the use made of 
the power to take fingerprints and photographs, the number of children held in custody, the 
age and sex of those dealt with as offenders, and the offences for which they come to notice. 

e Childrens Court statistics. These should indicate the use made of the power to remand in 
custody, the age and sex of those appearing before the Cilildrens Court, the charges faced and 
the grounds employee for non-criminal proceedings, and the outcome of the hearing. Full 
details should be publi".~ed of all orders made. 

e Welfare and health statistics. Other statistics relating to children and families assisted by the 
Welfare Branch of the Department of the Capital Territory, by the Capital Territory Health 
Commission, and by voluntary agencies should also be published. In particular, comprehen
sive statistics of reported cases of child abuse should be published.~' 

Later in this report attention is drawn to the fragmented and unco-ordinated nature of the child 
welfare system in the A.C.T.J8 Although the Childrens Court, the Australian Federal Police and the 
Welfare Branch of the Department of the Capital Territory could each compile statistics relating to 
the cases with which they deal, what is needed is a comprehensive and integrated set of statistics, 
published annually. The Childrens Services Council is the only agency which would be in a position 
to co-ordinate the collection of statistics, since it should include representatives of all agencies 
involved in child welfare in the AC.T. It is therefore recommended that the Childrens Services 
Council assume responsibility fo\' the preparation of an annual report on the child welfare system in 
the AC.T. This report should include comprehensive statistics. 
17. Childrens Court Statistics An analysis was prepared of all A.C.T. Childrens Court cases which 
were completed between I June 1978 and 31 May 1979. This analysis permitted the Commission to 
examine the types of offence which brought the children before the court, the number of neglected 
and uncontrollable children who appeared before the court, the age and sex of the children 
involved, and the orders which resulted from their appearance before the court. The results of these 
surveys are presented in tables contained in Appendix B. 
18. Recidivism Study In order to obtain some information about re-offending rates among young 
offenders who appear before the A.C.T. Childrens Court, the Commission c1.)nducted a recidivism 
study The names of all children dealt with for offences between 1 Jarluary 1976 and 30 June 1976 
were extracted from the Childrens Court register. This produced a sample of 509 children. A list of 
their names was then forwarded to the Australian Federal Police, who checked their records for any 
subsequent court appearances. Care was t.aken to ensure the confidentiality of the names extracted. 
The resulting study covered all the re-appearances in court before the end of October 1979. The 
results of this survey are outlined in para. 125. 
19. Welfare Branch Files The principal government body responsible for the provision of services 
required under the A.C.T. Child Welfare Ordinance is the Welfare Branch of the Commonwealth 
Department of the Capital Territory. In order to obtain as full an understanding as posr.ible of the 
work of this Branch, the Commission undertook a study of all available Welfare Branch files 
compiled during 1977 and 1978. Lack of research assistance meant that it was not possible to 
produce a systematic analysis of the material contained in these files. However, valuable h1forma
tion was extracted regarding the work of the Branch and the types of cases with which it has to deal. 
A description of the Branch and its work is contained in the chapters on offenders and children in 
need of care, and in Chapter 13. 

37 For a fuller discussion of the form and content of comprehensive child welfare statistics, see Australian 
Bureau of Statistics, Final Proposals for a National System of Court Statistics for Criminal and Child Welfare 
Mailers, (1980). 

38 Chapter 13. 
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20. Neglect and Uncontrollahili?, Charges As will be ~xplained later in the report, the Childrens 
Court presently de~ls not only WIth offenders but also WIth children who are neglected or uncontrol
lable. In or~er to find out :Vh.o these non-criminal children are and what types of problem bring 
them to notIce, the CommISSIOn undertook a study of all neglect and un controllability matters 
broug.ht be,rore the court between I January 1979 and 30 June 1979. The results of this survey are 
contamed m para.273-274. 

21. Poli~e ~ontacts ',Vith Children To gain a better understanding of police procedures in the AC.T. 
and to. gam mformat.lOn a~out the use made of police warnings, the Commission conducted a survey 
of poltce contacts Wlt~ chtldre~. Me~bers of the police were, between 1 June and 30 August 1979, 
?sked to complete a bnef questIOnnaIre every time they dealt with a child. The results are referred to 
m para.70. 

22. 1!'e ~ork of tIle Juvenile Aid Bureau There is in the AC.T. a specialist police unit known as the 
Juvenile AId ~ureau. The compositio.n and duties of the Bureau are dealt with in para.37. Cases 
handl~d by thIS bureau are recorded m special Occurrence books. The Commission undertook an 
analYSIS of the cases recorded in these books in 1978. The results of this analysis are presented in 
para.38. 

23. Children wh~ are Charged Whenever a person, adult or child, is arrested and charged with an 
offence, the detaIls ?f the charge must be recorded in a police Charge Book. The Commission 
undertook an analYSIS ofthe 1978 Charge Books in order to learn in what circumstances children are 
charged, and also to learn in what situations children have their fingerprints taken and are photo
graphed. The results are set out in para.80. 

24. Acknowledgments The Commission gratefully acknowledges the assistance received from a 
large number of ag~nc.ies and individuals. In particular, mention must be made of those who 
presented oral submISSIons at the public hearings, those Who prepared written submissions the 
cons.uItants, members of the Australian Federal Police and the Welfare Branch and Childrens Court 
magIstrates and sta~ None o~ the statistical surveys undertaken would have been possible without 
the ~eady co-operatIon of poltce, welf?re and court staff. The Commission is most grateful to them. 
PartIcular thanks .are due to Mr W. ClIfford, the Director of the Australian Institute of Criminology 
and ~o Mr ~.B. BIles, the Institute's Assistant Director (Research). They assisted the: Commission by 
makm~ a.vallable the ~esourc~s of the Institute and by permitting Dr Seymour to work with the 
CommISSIon on a full-time baSIS !hroughout the entire period of the inquiry. The Commission is also 
grateful to Mr C. Bevan, the ASSIstant Director (Training) of the Institute He organised a seminar 
·C.hiIdre~'s Rights and ~us.tice for J~v~niles', which w.as held from 29 Janu~ry to 1 February 1980. At 
thIS semmar the CommISSIOn w~s gIven ~n. opportunity to pre ;ent tentative proposals and benefited 
greatly,rr?m the comt.nents receIve~. Thl~ IS the second makr project within two years in which the 
CommISSIOn has receIved substantIal assIstance from coJ;aboration with the Institute. 

Demographic Data on the A.C.T. 

25. In order to put its study Of. t~e child welfare system into context, the Commission has as
semb~ed a num~er ~f relevant statIstICS regarding the general AC.T. population. A high proportion 
of thIS populatIon. IS y~ung; 31 percent is under IS years (as compared with 27 percent in the 
AustralIan populatIOn). Most people in the Territory were not born there but came from interstate 
or overseas. Less than 20 percent were born in the A.C.T.4o The overall educational level is high' 
over II pe~cent of the po~ulation age? 15. years and over have a bachelor degree or higher (the figur~ 
for .the eqU\va~ent AustralIan po~ulatl.on IS. 2.7 per~en9. The proportion of the population with other 
tertIary, technical and .t~ade qualI~catIons IS also hIgh."! Income distribution is atypical. Less than 28 
percent of AC.T. fa~I~les. at the tIme o~ the last census earned less than $9,000 compared with over 
51 percent of the famIlIes In the AustralIan popUlation. More than 22 percent had incomes in excess 

19 Australian Bureau of.Statistics, 197~ Census: Ch~mrl~ri~tics of the Population and Dwellings ill Local Govern
ment1rea~ - Allstraila, and Australian Bureal! fjl Statistics 1976 Census: Characteristics of the Population and 
Pb~de/lmgs In Local Govemment Areas - Australian Capital Territory (243.0). 
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of S18,000 per annum, while the figure for families in the Australian population was just over 7 
percent.42 A number of other statistics have particular relevance to this reference. The proportion of 
married women who work is high. In July Ig80, 53 percent of married women in the AC.T. worked 
compared with an Australian average of 43 percent.4J The proportion of single parent households i~ 
high 4.3 percent of families compared with an Australian figure of 3.8 percent.44 Further the 
divorce rate in the AC.T. is much higher than in the rest of Australia. The figures for 1978 indicate 
that the annual divorce rate per 1,000 of the population was 5.9 in the AC.T. and 2.9 in Australia as 
a whole.4s Finally, mention must be made of the high unemployment rate among the young in the 
AC.T. The labour force survey conducted by the Australian Bureau of Statistics in February 1981 
indicated that, of those eligible for the full-time work force, some 29.7 percent of young people aged 
between 15 ami 19 were unemployed. This must be compared with the national average of 18.6 
percent for this age group.46 In short, the A.C.T. is not a typical jurisdiction of Australia. It is small 
and urbanised, and its popUlation has special characteristics. The distinctive features of the AC.T. 
must be taken into account in any examination of, and proposals for reform relating to the 
Territory's child welfare system. This system must be responsive to the needs of the comm~nity 
which it serves. 

42 ibid. 
.3 Australian Bureau of Statistics, Labour Force Australia, July 1980. 
44 Australian Bureau of Statistics, 1976 Census. 
• , Australian But'eau of Statistics, Divorces, Australia. 1978, Cat No. 3307, Table3. 
46 Australian Bureau of Statistics. Unemployment, Allstralia, Febmary 1981 Preliminary, Estimates (Final), (13 

March 1981),3-4. 
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Offenders and Non-offenders: Overlapping Systems 

2. Children in 
Trouble: The 

Present Syst~Ih 

26. The term 'children in trouble' is used in this chapter in a general sense to include not only those 
who have come to the notice of the criminal justice system, but also those who are dealt with as being 
neglected or uncontrollable.' Both categories of children may become the subject of procedures 
under the Child Welfare Ordinance 1957 (AC.T.). Much of this report is concerned with the two 
overlapping sYlitems which the Ordinance has created. As will be explained, the overlap between 
them is an extremely important feature of child welfare law and practice in the Territory, and gives 
rise to many of the problems which the system is at present facing. Before the various procedures 
and services forctealing with children in trouble in the A.C.T. are described, however, it wiII be 
helpful to outlin¢ the history of the Ordinance. 

History of the Child Welfare Ordinance 
27. Early N.S.w. Laws The Child Welfare Ordinance 1957 (A.C.T.) was based on the Child 
Welfare Act 1939 (N.S.W.). To understand the origins of this Act is is necessary briefly to review 
earlier N.S.W. enactments. In the first part of the nineteenth century, a Female Orphan School and a 
Male'Orphan School were established in N.S.W.2 A series of Acts permitted children from these 
schools, and other categories of poor children, to be placed in apprenticeships.J Included in the 
categories of children eligible to be placed in apprenticeships were children in any charitable or 
public institution, and children convicted of vagrancy or of any criminal offence.4 Provision was 
also made, in an 1840 statute, for two justices to place a deserted child, in respect of whom a 
maintenance order had been made against the father, in an apprenticeship.s In 1858 this statute was 
amended to allow two justices to order that such a child be placed in the Destitute Children's 
Asylum or any other public institution.6 Earlier, a special measure had been enacted with respect to 
persons under the age of 19 who were convicted of a felony or misdemeanour. In 1849 it was 
provided that anyone willing to take charge of such a person could apply to the Supreme Court of 
N.S.W. to have him placed in his care or custody. If successful, the applicant could assume responsi
bility for the offender for all or part of his minority.7 In 1850 an Act was passed 'for the more speedy 
trial and punishment of Juvenile Offenders,.8 This Act provided for summary conviction by justices 
of persons under the age of J4 who were charged with simple larceny. Penalties were imprisonment 
for a term not exceeding three months or a .maximum fine of £3, or dismissal on finding sureties for 
good behaviour. 
28. The Industrial Schools Act of 1866 and tit? Reformatory Schools Act of 1866 (N.S. w.) These Acts 
laid the foundations for a special governmental institutional system for children in trouble in 
N.S.W. Under s.6 of the Industrial Schools Act 1866 (N.S.W.) two or more justices could order a 
vagrant or destitute child under the age of 16 years to be sent to a public industrial school. The child 
could be detained in such a school until he attained the age of 18 years, although provision was made 

The meaning of these terms is discussed in para.252. 
Coulter, Randwick Asylum: an historical review of the Society for the Relief of Destitute Children 1852-1915, 
(1916). 
5 William IV., No.3 (1834); 8 Vic., No.2 (1844); 14 Vic., No.29 (1850); 15 Vic., No.2 (1851). 
Preamble, 15 Vic., No.2 (1851). 
4 Vic" No.5 (1840), s.XII. 
22 Vic., No.6 (1858), s.l\. The Destitute Children's Asylum, also known as the Randwick Asylum for 
Children, was permanently housed at Randwick, N.S. W., from 1858. It was established as a result of the work 
of the Society for the Relief of Destitute Children, founded in 1852, and incorporated by statute in 1857 (20 
Vic., No.19). The Asylum was until 1915 the major child welfare institution in N.S.W. See Coulter . 
13 Vic .. No.21 (1849). 
14 Vic., No.2, (1850). 
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for earlier discharge or placing out as an appmntice.9 The classes of children liable to be placed in an 
industrial school are of interest, since the definition of a 'neglected child' contained in the present 
Ordinancelo embodies some of the language used in the early statute. A child liable to apprehension 
under the 1866 Act was one who: 

shall be found lodging living residing or wandering about in company with reputed thieves or with persons 
who have no visible lawful means of support or with common prostitutes whether such reputed thieves 
persons or prostitutes be the parents or guardians of such child or not or who shall have no visible lawful 
means of support or who shall have no fixed place of abode or who shall be found begging about any street 
highway court passage or other public place or who shall be found habitually wandering or loitering about the 
streets highways or public places in no ostensible lawful occupation or who shall be found sleeping in the 
open air." 

Reformatory schools were intended to be distinct from industrial schools. When any person under 
the age of 16 was convicted of an offence punishable by imprisonment for a period of 14 days or 
longer, this person, in addition to, or instead of, any other sentence, could be sent to a reformatory 
school. He could be detained there for not less than one year and not more than five years,12 
29. State Children Relief Act of 1881 (N.S.w.) It was not long before the institutional care of 
children attracted criticism. In 1874 a Royal Commission on Public Charities recommended a 
system of 'boarding out' for such children.1l This system had been introduced in South Australia in 
1872. 14 However, N.S. W. legislation, the State Children Relief Act, was not passed until 1881. The 
aim of the 'boarding out' scheme was to permit children to develop in an ordinary family atmos
phere rather than in an institution. The State Children's Relief Board was established to supervise 
the scheme. IS 

30. The Criminal Law Amendment Act of 1883 (N.S. w.) Under this Act special provision was made 
for persons under 16 convicted on indictment. When dealing with such persons, the court was, under 
s.382 of that Act, empowered to abstain from imposing a sentence jf the person entered into a 
recognizance to appear for sentence within three years. The power to send the offender to a reforma
tory school was also conferred by this section. 

31. Children's Protection Act 1892 (N.S.W.) Under this statute a neglected or ill-treated child could 
be taken into custody and held in a place of safetyl6, and a Court of Petty Sessions could commit 
such a child to the care of a relation or some other fit person.17 Further, by virtue of s.21 of the Act, 
any Stipendiary or Police Magistrate was empowered, in lieu of committing to prison a child under 
14 convicted of any offence, to 'hand over' sur-h a child to a home for destitute or neglected children 
or to an industrial institution. The managers of such a home or institution were permitted to arrange 
the adoption or apprenticeship of such a child. In 1900 the courts' powers were extended by the 
Children's Protection Act Amendment Act 1900 (N.S.W.). 
32. Crimes Act 1900 (N.S. W.) This provided for special penalties for young offenders. 'Boys' (males 
aged 10 and under 14) and 'youths' (males aged 14 and under 18) summarily convicted for the first 
time of certain specified offences could be fined up to 40 shillings or detained in any lock-up or 
police station for not less than six, and not more than 96, hours. Provision was also made for the 
release of the offender, after six hours detention, if an approved person entered into a recognizance 
for the offender's good behaviour during the next six months: 8 Provision was also made for the 
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" 17 

Industrial Schools Act of 1866 (N.S.W.), s.7. 
See para.252. 
Industrial Schools Act of 1866 (N.S.W.), sA. 
Reformatory Schools Act of 1866 (N.S.W.), sA. 
N.S.W. Royal Commission appointed to inquire into and report upon the public charities of the colony, 
Reports, (1873 and 1874). 
Mendelsohn, The Condition of the People: Social Welfare in Australia 1900-1975, (1979), 177. 
State Children Relief Act of 1881 (N.S.W.), sA. 
Children's Protection Act 1892 (N.S.W.), 5.19(1). 
id., s.20(l). 
Crimes Act 1900 (N.S.W.), sA82-484. I 
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Whipping of boys and youths convicted of certain offences, and for the Whipping of males under 1,6 
who were convicted on indictment.'9 This penalty was not abolished in the AC.T. until 1974.20 

33., Neglected Children and Juvenile Offenders Act 1905 (N.S.W.) This Act provided the foundation 
for much of the present law in force in the AC.T. It created courts known as Childrens Courts. 
These courts exercised jurisdiction over 'neglected' and 'uncontrollable' children, as well as over 
young offenders. Virtually all the 1905 definitions of neglected children were incorporated un
changed into the present A.C.T. Ordinance. Many of the measures available to the courts were the 
same as those used today. Provision was made for release on probation, or committal to the care of a 
willing person or to an institution. Much of the language of the 1905 Act is reflected in the provisions 
of the AC.T. Child Welfare Ordinance. 
34. Child Welfare Act 1923 (N.S.w.) This Act, the forerunner of the Child Welfare Act 1939 
(N.S.W.), was a more comprehensive piece of legislation than the 1905 statute. It dealt with the 
boa~ding out. of children, special institutions, 'lying-in' homes, the protection of children, street 
tradmg by chIldren, neglected and uncontrollable children, young offenders, affiliation proceedings 
Childrens Courts and the adoption of children. ' 
35. Outmoded Legislation From an examination of these N.S.W. enactments, it is clear that the 
C.hild Welfare Ordinance 1957 (A.C.T.) embodies concepts and procedures developed at the begin
mng of the twentieth century, and that some of these had their origins in the nineteenth century. A 
submission prepared by the Department of the Capital Territory has described the Ordinance as 
providing 'an outmoded legislative framework,' and reflecting 'the needs and values of the pre-War 
era'.ll 

The pressure for new legislation is considerable. There are segments of the Ordinance which are not acted 
upon, being no longer consistent with community expectations of service. There are other services currently 
provided for which there is no statutory authority and services for which the provisions in the Ordinance are 
unsatisfactory. 

Piecemeal amendment seems an unsatisfactory solution. The changes required are numerous and require no 
less than a new philosophic approach. New legislation appropriate to modern day thinking in reasonable 
accord with the principles and practices adopted in the States and flexible enough to accommodate changing 
requirements in ~he future is essential." 

General Description of the Present System 
36. Outline Many agencies are involved in dealing with children in trouble in the AC.T. A detailed 
description of. the role of each agency is contained in this and succeeding ~hapters. At this stage, 
however, a brtef account of the system should be given in order to present a general idea of its 
operation and to put into perspective the analysis which follows. The system's legal framework is 
provided by the Child Welfare Ordinance 1957 (AC.T.). This Ordinance deals with a wide range of 
matters, but for present purposes it is sufficient to examine procedures for handling young offenders 
and neglected and uncontrollable children.23 As with legislation in Britain, many parts of the United 
States, and other Australian jurisdictions, the A.C,T. Ordinance brings together special provisions 
relating to offenders and non-offenders. Among these provisions are a number setting out the 
constitution and powers of the Childrens Court, which is a Court of Petty Sessions presided over by . 
a magistrate who has legal qualifications. The Childrens Court is empowered to deal with all but the 
most serious offences committed, or alleged to have been committed, by those who have attained the 
age of 8 but who have not attained the age of 18. Similarly it may deal with all children under the age 

19 id., s.434, 484 and 485. 
20 Crimes Ordinance 1974 (A.C.T.), s.12. 
21 Department of the Capital Territory, Submission, I. 
22 Department of the Capital Territory, Welfare BraQch, 'Submission to the Inquiry into Child Welfare by the 

A.C.T. V::gislative Assembly Standing Committee on Housing and Welfare', (1977), I. 
23 The Child Welfare Ordinance 1957, (A.C.T.) 5.5, makes a distinction between 'children' (those under 16 years 

of age) and 'young persons' (those 16 and under 18 years of age). In this report the term 'children' is used in a 
general sense to include both categories. See para.3. Unless otherwise indicated, all section references are to 
the Child Welfare Ordinance 1957 (A.C.T.), 
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of 18 who are brought before it because it is alleged that they are neglected or uncontrollable,24 
Although the court may impose certain special penalties on offenders (ro~ example, ~~ne o~:e~::~ 
on /1. r,ecognizance), in general the meha,suhres ~vabilable wl~ey~Jh~~~:~I~~W~ ~~sa~~ene~~~nd s to be 
estal)hshed are the same as thm:e w IC may e emp 
neglected or unccntrollable. These measures are: 

tJ an admonition; 
$ release 011 probation; 
o committal to the care of a willing person; 

G committal as d ward; or ~ t f Y th and Community 
., committal to an institution operated !~y the N.:).W. Departmen 0 ou. 

Services. . A r F d al 
' d ho come to notice in the A,C.T. are prosecuted. It IS the ustra I~n ~ er 

~~i:~l~~~~a~~et~e eJ!~sion Wheni~!r a child sho~Jld bu pro~eclied fO\an o~~l1ceI~o~~~.~.+~ ~~~ 
Torritory Children who are not prosecuted receive a warmng frol? t ~ po Ice. embers oftHs 
A~stralia~ Federal Police operates a special unit known as the Juvemle A:d Bureau. M I both wi~h 
unit undertake preventive work and counsel troubled and troublesome clnldrden. T.hbeYd~eathe "ollow-

ffi d Th 'f on and work of this Bureau are escn e 1!1 I' offenders and non-o en em. e composl !. and su ort to chilo,en in difficulties 
ing paragraphs. Other governmental agencies WhlChfotffiher Chelp'tal TerPrl:orv25 the Capital TCrI'itory 
• 1 d h W If Braw'h of the Department 0 e apl . " , • 
~~a~the ~o':nmi:si~: and t~e A.C.T: Schools Authority. The \W~ kStt.n~~i:~~1~~r~e~r~:c~~~~~: 
:~Y~i1:%:~:~~;d~~h~~~:~:~~~~?£~Eb:~S:tE;~1~~ ~~;;;!:~;~~~~~~:'i::~~~t:;; 
vise probationers and tho~e released on recogmzdances, ~rrt~ngl t ~ remand ~helt;; (the Ouamby 
whom the court directs to live away from home, an oper~ ~ e . .. . f"'\ cial 
Children's Shelter). The Capital Ter~itory Health. cOGm'?J~slon ~~e:s a a~~~ r~~rl~ 0ang;~~~l:~cp.nt 

k services and also operates ChIld and FamIly UI ance IOICS ..; bl f 
~~~t.26 A distinctive feature of the, AC.T" sy.stem is thse a~e~~~ of aa;~Opsl~~:~~~t~~~.;,~afa~ili~:'~, 

c ommodating children who requIre speclaitsed care. uc c I ren . I • 

~h~s arrangement is described belowY Substantial use is made of homes run by vo.u~tary org~nl~; 
ti~~~~~~~ ~e;~~~!O~~~~~~~nF~I~~~~~j~,ea~~sil::;~~!:~t~~i\~~~'~'J~~~~e~:::a~e~S~;~~ ~der 
~f the Roman Catholic Church. Later chapters of this report present se~tt~te d~scn~tl~t~i~~ 
6~~~e~~~~~;~~ ~~e;1~~~~:~i~n~~~'~~:;r1~rth~~~~~~~~~:~~~~~1~£i~~ey~;~~{~1;!~:~~ ii~~a~~~ 
~~!t~\i::;~~I'si~J~~~~~i~~e c~~:~~de:l;:y ~;~h~;: s~~~~~~ ~~;been dealt ~.ith i,n the first chapter. 

37. The Juvenile Aid Bureau: Member~hil' and Functions The ~ureau, ~h~h iSI~;~t xf tt~: t~~~'~f 
Division of the Australian Federal pOhce~S8, c~mmsenced ~p;~:t~~~~o~nconst:6;es a First Constable 
the inquiry it consisted of eight officers: a emor ergean, , 

. h k' d r d the ourt may deal with a wide range of matters. For 
14 In addition to exercising jurisdictlO.n of t ( ~~('~~ut m: o~rl"r concerning Ihe pl~cement of a child held in 

examp!e. it may ca.ncel a day-care hc~nc~ 5. • , • r: c~i~~ und-er seven (5.37(1». impose penalties on t!io5e 
an unlicensed centre ~s.35) or an or er or ca~e ~'ld (92 and 93) and on those who fail to ~roYidc for or 
guilty of offences relatmg to the employment 0 c I r~n s. cement for the care of a ward (s.123). 
ill-treat a child or young pe~s::>n (s.9~ and .99),~r termln;!:I~~ ~~~artment responsible for the administration 

15 ~~~h~T.~~;:;~eo~~I~aC;:~~:~~~~~t;~~ 1~;theO~i~O~anager's office. The organisation and struct.ure of the 
Branch are discussed in detail in Chapter 13. , .. ,. 256' 

16 For a fuller discussion of the role of the Capital Territory Health CommIssIOn, see para. . 

:: :[~~i~;~~d:~~tk~~:alobi::thh~e~A~~~~r~~;~~~?:i~:~~f!~:~e;~:~:~~~~~:{;l~~~l~~:: ~J£~~I~:t~: Territory IS un erta en y e . . . . 
Woden and Bi;lconnen. 
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and one Constable. Two members - a Constable and First Constable - were women. The Bureau is 
located in the former AC.T. Police Headquarters in Canberra, and its members are responsible for 
the entire Territory. They will, if required, handle matters which originate in the Woden or 
Belconnen Branches as well as those in the city area. Bureau officers are appointed from members of 
the force who may apply to join or may be transferred. No special training is given when.an officer 
makes the transfer. The more experienced members help those with less experience. When the 
Bureau was founded, an Instruction issued by the then AC.T. Commissioner of Police on 7 May, 
1975 defined its pril1cipal responsibilities as follows: 

The investigation of shoplifting by young people; the co·ordination of all police inquiries regarding juvenile 
missing persons; the patrolling of places where young people tend to congregate in conditions that may be 
harmful to the welfare of children; the maintenance of records of juvenile cases; the planning and co
ordination of a delinquency prevention programme; the possession or sale of obscene literature to children; 
and offences committed on school property. 

The Instruction also stated that the Bureau had been formed 'in response to a growing need in the 
community amongst young people, school teachers and parents for a point of contact within the 
A.C.T. region.' 

38, Analysis o/the Bureau's Work The Commission's analysis of the Bureau's activities, based on its 
examination of the 1978 occurrence books29, indicates that it concerns itself not only with offenders, 
but also with those at risk of offending and with neglected and uncontrollable children. The 519 
children dealt with by the Juvenile Aid Bureau in 1978 fell into the following categories: 

IQ 32% were offenders (either criminal offenders or traffic offenders); 
e 29% were neglected or uncontrollable or displaying unacceptable behaviour; and 
e 22% were 'ntnaways'. 

The remaining 17% of cases comprised parents or children who came to the Bureau seeking advice 
or assistance. Children in trouble are brought to the notice of Blueau members by parents, school 
teachers, welfare workers, store detectives and other members of the community, and sometimes by 
other police officers. Bureau officers also undertake patrol work in such places as amus::ment centres 
and shopping centres, and are sometimes present at dances for young people. When p.;rforming 
such duties they encounter young offenders, children considered to be 'on the fringe of delinquency' 
and children in need. The sources of referral of the children dealt with by the Bureau in 1978 were as 
follows: 

• 38% were reported by parents; 
• 13% were reported by store owners or detectives; 
., 9% were reported by other members of the public; 
() 6% were reported by schools; 
• 6% were referrals from other police; and 
• 3% were referrals from the Welfare Brancll. 

Of the remaining cases, 19% were initiated by Bureau members, and the other 6% were either self 
referrals, ongoing court cases, or reports from other agencies. The Bureau does not have sole 
responsibility for anyone group of children in trouble. The great majority of young offenders ate 
handled by general duties officers or by detectives and do not come into contact with the Juvenile 
Aid Bureal.l. In its analysis ofChiidrens Court records the Commission found that, ofthe cases taken 
to court between I June 1978 and 31 May 1979, Juvenile Aid Bureau members initiated 1.6% of the 
cases involving offenders and 61.9% of these involving neglected and uncontrollable children. 
Because of the reputation which the Bureau has acquired, which is largely one of assisting young 
people rather than initiating criminal prosecutions, and because of the personal contacts which its 
members have developed, matters are regularly brought to members' notice by citizens who want 
them handled in UII informal, low-k~y manner. In 1978, 45% of the case~ noted in the occurrence 
book were dealt with by Wf.J.Y of counselling, These cases included offences as well as lesser kinds of 

29 The statistics contained in this paragraph are based on an ana.lysis, performed on behalf of the Commission 
by Mrs Marina Rinaldi, of the contents of Juvenile Aid 13ureau occurrence books. It has not been poss1ble to 
replicate her study and so obtain more recent figures. However, the Cornmissionhas no reason to believe that 
the pattern or the Bureau's work has changed since 1978. 
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misbehaviour. Only 14.6% of the cases were taken to court. As the figures quoted indic:!ate, it is not 
common for general branches of the police to refer cases to members of the Bureau. Most police 
officers apparently feel competent to deal with incidents involving children and to follow through 
most matters which come to their attention. This feeling is especially strong in branches where 
emphasis is placed on neighbourhood polir.ing which is designed to encourage experienced local 
officers to become familiar with their areas, and to deal with any problem relating to law and order 
occurring in them. v;'J-kloads are a key factor. A general duties officer or a detective might not 
always have the tim>!' ((I follow up a matter involving a l)hild. For example, if a time-consuming 
welfare problem emerges then the officer handling the case might refer it to the Juvenile Aid 
Bureau.3o Thus neglect and uncontrollability matters may be handled by members of the branch in 
which they originate or by members of the Bureau. Atso, while conlin~ing to handle a case of this 
kind, general duties officers may go to the Bureau for advice or to a';certain whether the Bureau has 
had previous contact with the child or with any other member of the family. Members of all 
branches are aware that the Bureau is small and that its ability ,0 offer help is limited. Further, 
among some police, there also appeared to be some reservatiopc, dbout the Bureau's role. In general, 
although the Juvenile Aid Bureau does sometimes act as a specialist resource on which other 
members of the force may call, it exists primarily to serve the public. This accords with the Commis
sioner's reference to the Bureau as a 'n:sponse to a growing need in the community'. It serves as an 
identifiable agency to which parents, teachers or others who are troubled by a child's behaviour may 
turn, and is seen as being concerned and sympathetic. To some extent it must be acknowledged that 
the work of the Bureau has elements of a 'public relations' exercise. As matters handled by other 
branches do not find their way into Bureau records, the Bureau is not a central clearing house for all 
statistics relating to children in trouble. The Bureau maintains its own records of cases handled; 
these are kept in an occurrence book which lists brief details of all incidents and of the action taken. 
An example of a typical occurrence book entry is: 

112/1978 John Smith d.o.b. 10/9/1964 
34 Brown Lane, Green Hills 

Caught shopstealing a magazine at David Jones in the company of Peter Brown (2/10/1966) and Jeremy 
Smith (3/4/1965). Conveyed to the station. Boy admitted the offence in the presence of his mother. 
Counselled over his actions (F:'-'it and last warning). Parents will devise a suitable punishment. 

Note: Frequents the Fun-Time Pinball Parlour. May come to police notice again.31 

39. The Childrens Court: Constitution When exercising the jurisdiction conferred on it by s.12 of the 
Child Welfare Ordinance, the Court of Petty Sessions is known as the Childrens Court.32 Because the 
Childrens Court is a Court of Petty Sessions, the Court of Petty Sessions Ordinance and the rules 
and regulations made under it apply to Childrens Court proceedings except to the extent that those 
provisions are in conflict with provisions of the Child Welfare Ordinance and the Child Welfare 
Regulations. The Childrens Court is presided over by a stipendiary magistrate or by a special 
magistrate.33 Stipendiary magistrates and Epecial magistrates are appointed by the Governor-Gener
al. Special magistrates need not necessarily have legal qualifications, but in practice they invariably 
do SO.34 

30 

31 

J2 

33 

34 

Such a referral might be made where it is thought that sustained work is required. One such case involved two 
young children whose parents were both unemployed and considered to be inadequate. A neighbour reported 
the case to the Belconnen Branch which in turn referred it to the Bureau. A factor which must be borne in 
mind is that in each of the three branches responsible for the general policing of the A.c.r. care must be taken 
to have officers available to respond to normal calls (e.g. road accidents and reports of offences). The.e 
branches cannot afford to have their members occupied for too long in dealing with time consuming cases 
involving children. 
The example is entirely fictitiolls and has been devised to indicate the type of information noted in the book. 
Child Welfare Ordinance 1957 (A.C.T.). 5.13(1). 
Court of Petty Se&sions Ordinance 1930 (A.C.T.). s.18(2). 
Stipendiary magistrates are appointed under s.7(2) of the Court of Petty Sessions Ordinance 1930 (A.C.T.), 
and special magistrates under s.IO(H) of that Ordinance. Section 8 sets out the legal qualifications required for 
appointment as a stipendary magistrate. No equivl'lent bection exists in relation to the appointment of special 
magistrates. 
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40. A Closed Court By virtue ofs.14(1) of the Child Welfare Ordinance, the Childrens Court is not 
open to the public, and persons not directly interested in the matter before it must b~ exclllded 
during the hearing, unless the court otherwise directs. The Child Welfare Ordinance is unusual by 
comparison with other legislation governing Childrens Courts as it does not contain a total prohib
ition on the pUblication of reports of proceedings. By implication, restrictions are imposed on the 
media, as permission to be present in court must be obtained from the magistrate. ~owever, 
presence in court is not the only way of obtaining information. Those concerned could mform a 
reporter of the outcome of a hearing. In practice what happens is that reporters from the local 
newspaper, the Canberra Times, or from the local radio or television station obtain information 
from persons involved in proceedings. The Canberra Times publishes reports of Childrens Court 
hearings in the A.C.T. These reports give brief details of some offences and dispositions, but do not 
include any details which could lead to the identification of the children involved. Protection of the 
children's identities is further ensured by delaying the puplication until some weeks after the 
hearing. On occasions, however contemporaneous reports of Childrens Court cases are published. 
These do not include identifying details.3s The Ordinance's only reference to possibl~ publication is 
contained in s.14(2)(c), which states that the COUlt may give directions prohi~iting or restric!ing ~he 
disclosure of information regarding the Childrens Court hearing. ContraventIOn of such a directIOn 
is an offence. In the absence of a direction ofthis kind, the media would be able to publish reports of 
Childrens Court hearings without sanction. 
41. General Description At the time the Commission commenced its inquiry, five magistrates were 
sharing the Childrens Court work. Each sat oni:e during the week. Later during the course of the 
inquiry the system was changed so that each magistrate presided over the court for-a period of two 
weeks. The length of sitting varied from magistrate to magistrate, though most completed their lists 
by lunch-time. The Childrens COUlt is held in a moderate-sized room which ib clearly a court. The 
magistrate sits on a raised bench with a smail coat of arms above and behind him. In front of him sit 
the court clerk and a clerk who operates the tape recorder on which all proceedings are recorded. 
The child and his parents36 sit at or near the bar table. The prosecution if. undertaken by a member of 
the staff of the Deputy Commonwealth Crown Solicitor. There is a witness box and, at the back of 
the court two rows of seats. Uniformed police and detectives waiting to be called as witnesses 
sometim;s sit in these seats. Their pr,esence, and the absence of members of the public, on occasions 
gives the court-room a predominantly 'police court' appearance. It is not the practice for members of 
the Welfare Branch to be present in court, but they do sometimes attend. The Branch does not 
provide a court officer. In March 1981 a new Childrens Court was opened in Canberra in. a building 
attached to the Family Court. However, the court-rooms, layout and arrangements remalIl substan
tially as described above. 
42. Remands and Interim Orders The iaw relating to remands and adjournments is confused and 
obscure. When dealing with a matter, the Childrens Court may wish to order an adjoll:-nment befOl'e 
or after a finding is made. The Child Welfare Ordinance makes provision for adjournments and for 
interim orders. Further, certain other powers relating to release on bail are exerci,;able under the 
Court of Petty Sessions Ordinance 1930 (A.C.T.). Each of the relevant provisions must be examined 
in turn. Section 54(8) of the Child Welfare Ordinance states: 

3' For example, on 4 November 1980 a local radio station carried a report of a case in which a four month old 
child was charged in the A.C.T. Childrens Court with being (; neglected chUd. A report of the case was 
published in the Canberra Times the following day. Similarly that paper carried a report of a child appearing 
in the Chi:drens Court to face charges relating to a '!toax' phone call (Canberra Times, 7 February 1981) an(i a 
repon relating to the sentencing of six boys who had been found guilty of vandalism (Canberra Times, 17 
February 1981). . . 

36 When an allegedly neglected or unco!1trolla~!e child or young person 01' one ~harg;d with a~ pffence IS 

brought before the court, the parent (defined III s.5) must attend un;less th~ co~rt IS satisfied th~t It would be 
unreasonable to require this (s.54(1». The parent whose attendance IS reqUIred IS li}e p~rent haVing the actual 
care of the child (s.54(5»; when this person is not the father, the father may also be reqUIred to attend (s.54(6». 
However the parent's attendance cannot be required if, before the institution of proceedings, the child was 
removed from that parent's charge or custody by court order (s.54(7». A parent who, without reasonable 
excuse, fails to attend the coun may be arrested (s.54(3} and (4». 
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During an adjournment of the hearing of a matter or charge under [Part IX)7 the child or young person may 
be-

(a) detained in a shelter; " . 
(b) permitted to go home with a parent or with any other person who is willIng to take care of 111m during the 

adjournment; or • 
(c) admitted to bail, with or without a surety or sureties. 

Section 5 defines a shelter as a shelter established under Part IV of the Ordinance or a place of safety. 
By the same section a place of safety is defined as: 

a police station, hospital or other place the occupier of which is willing temporarily to receive a child or young 
person. 

The Department of the Capital Territory regards as a place of safety a place which ~ffers protectio.n 
and a shelter as a place which also provides secure detention.J8 The only shelter In the A.C.T. IS 
Quamby Children's Shelter39, which is administered by the Welfare B.ranch ?fthe Depa~rr~nt of the 
Capital Territory. Its functions are described in detail beIow.40 DUrIng adjournments It a.;co~mo
dates children aUeged to be offenders or uncontrollable, and, after a finding has ~een made, chIidr~n 
remanded in custody. A similar function with regard to allegedly neglected chlld.ren a~d those In 
respect of whom a finding of neglect has been made is performed by MarYI?ead Chlldre~ s Centre, a 
private institution. The Centre's provision of accomr:t0dation f~r suc~ children may arIse from t~~ 
assumption that it is a place of safety, and hence that It may receive children rem~nded to a shelter. 
Presumably it could also receive childre~ if the court chose to treat a representatIve of the Centre as 
a willing person, and placed a child in the care of such a p~rson purs~a~t to s.54.(8)(b). On rare 
occasions a child remanded under s.54(8)(a) may be placed In a psychiatrIc ward In one. of Can
berra's hospitals. The distinction between the powers conferred by s.54(8) and those set out In s.54(9) 
is not clear. The latter sub-section states: 

If the Court is not in a position to decide whetl:z. an order and, if so, wh~t order should be made un?er [Pa~ 
IX], it may make such interim order as it thinks fit v.:ith resp:ct to the chdd or young person before It for !tIS 
detention or continued detention in a shelter or for hiS committal to the care of a fit person, whether a relative 
or not, who is willing to undertake the care of him. 

An interim order for a child's detention in a shelter may not remain in force for m~re than 14 days, 
and one for committal to a 'fit person' for more than 28 days. Before or after the expiry of the order a 
f~rther interim order may be made.42 Section 54(9) seems to add nothing to th~ po~ers conferred by 
s.54(8). The wording of the former sub-section suggests that the powers which It. enumerates are 
exercisable only after a finding has been made, whereas, unless the reference In s:54(8) to an 
adjournment during a 'hearing' indicates that. the provision d.o~s not apply once a fi~dIng h~s been 
made, it seems that the Childrens Court may Invoke the provl,slOns of s.~4(8) ~t.an~ time durIng the 
proceedings. Section 54(9) refers to co~mittal to the care of a. fit person, and It IS difficult to see any 
practical difference between this phraSIng and the reference, In s.54(8)(b), to r~I~~s.e to the :are Of. a 
parent or other willing person. In short, s.54(8) seems to cover all the possibilIties mentioned In 

37 This Part relates to neglected and uncontrollable children and young offenders. 
38 Deparunent of the Capital Territory, Submission. 72. . 
39 By virtue of s.16(2) a shelter must be gazetted. In the past it was assumed that the c:ntre known as Quamby 

Children's Shelter had been gazetted as a shelter established under Part IV of t.he OrdlnaI.'ce. In fact, although 
Quamby was opened in 1963, it was not gazetted a~ a shelter under the Ordinance until October 1979, and 
therefore had no power, until that date, to detain chddren. 

41 

42 

Para.57. d h 'th' th d fi '1' Marymead Children's Centre comes within the definition of a place of safety, an . ~nce WI In e e m Ion 
of a shelter. Unlike shelters, however, places of safety have not been. treated as requmng gazettai under s.16(2). 
It could be argued that any home or place which accommoda~e~ chl!dren .pur~uant to s.54(8) or (9), ~nd hence 
functions as a place of safety, does require gazettal. The Minister s obligatIOn under s.16(2) applIes to any 
'shelter' and this, by definition (see 5.5), includes a'place of s~fety. . '" 
Section 54(10). It is unclear whether this sub-section authonses the maklOg of a senes of Intenm or?ers ?r 
whether the court may renew the order only once. In practice, interim orders are renewed a number of times In 

some cases. 
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s.54(9), and it also makes provision for release on bail. Further, no time limits are attached to the 
former sub-section.'3 Although s.54(8) makes provision for release on bail, the details of the proce
dure are set out not in the Child Welfare Ordinance, but in the Court of Petty Sessions Ordinance 
1930 (A.C.T.).'4 Special mention must be made of s.248A(2) of this Ordinance, which allows the 
court, when releasing a defendant on bail, to impose such special conditions: 

as appear to the Court likely to result in the appearance of the defendant at the time and place required or to 
be necessary in the interests of justice or for the prevention of crime. 

There do not seem to be any provisions limiti.lg the period for which a defendant may be remanded 
on bail. 

43. Remand to Live Where Directed In addition to making orders specifically authorised by the 
various provisions discussed above, the Childrens Court, when adjourning a matter, also makes use 
of an order that the child 'live where directed', and accept Welfare Branch supervision. This means 
that, during the period of an adjournment, the child must live in a place selected by the Assistant 
Secretary, Welfare

45
, and accept supervision by a member of the Branch. In practice such children 

may remain at home or may be placed with a relative or friend, in foster care, or in a home run by Dr 
Barnardo's or by Outreach Incorporated, or in Marymead Children's Centre. The Commission's 
analysis of Childrens Court records for the period I June 1978 to 31 May 1979 revealed that the 
Childrens Court remanded 32 children on a condition that they 'live where directed'. Twenty of 
these cases were neglect or un controllability matters, and twelve involved offenders. With offenders 
it seems that 'live where directed' orders are not made until after the charge has been established. 
With neglect and uncontroIlabiIity cases, however, children are sometimes remanded in this way 
before a finding is made. The aim is, if possible, to find a solution to the child's problems without the 
need to make a formal finding of neglect or uncontroIlabiIity.46 When non-offenders are involved, 
cases are sometimes adjourned in this manner for periods of some months. The source of the 
Childrens Court's power to remand a child to live where directed is not clear. Perhaps the Assistant 
Secretary, Welfare, can be regarded as a willing person for the purposes of s.54(8)(b), or a 'fit person' 
under s.54(9). However, such an interpretation is questionable, since release to the care of a willing 
person, or committal to the care of a fit person, are clearly intended as alternatives to detention in a 
shelter. An order permitting the Assistant Secretary, Welfare, to direct where the child must live 
during an adjournment could result in the child's detention in a shelter, since a shelter is one of the 
facilities available to the Assistant Secretary for placement. It is questionable whether the two sub
sections were intended to provide two methods by which a child might be remanded to a shelter. If, 
notwithstanding this view, it is thooght that the court is empowered to make a 'live where directed' 
order under s.54(9), such an order, being a 'fit person' order, may not remain in force for more than 
28 days." In practice, orders of this kind regularly specify a period longer than 28 days. It can be 
argued that the court's power to require a child to live where the Assistant Secretary, Welfare, 
directs, derives from s.248A(2) of the Court of Petty Sessions Ordinance 1930 (A.C.T.). Certainly this 
sub-section confers broad powers, although it is not clear whether it is intended to pern~it the court 
and the Assistant Secretary to fashion a residential order during an adjournment. If a remand to 'live 
where directed' is made pursuant to s.54(8)(c) and s.248A(2), the child must be old enough to execute 
a bail bond. One further question is raised by the addition to a 'live where directed' order of a 
condition that the child accept supervision. Nothing in s.54(8) or (9) seems to authorise the imposi-

43 Although s.73(2) states that a child or young person shall not be kept in a shelter for more than 30 days except 
with the approval of the Minister, this sub-section appears in the middle of a section which deals with 
committal to a N.S. W. institution. It seems most unlikely that it is intended to provide a general limitation on 
periods of remand. Clearly s.73(2) was intended to be applied only to the situation of a child being placed in a 
shelter pending removal to a N.S.W. institution to which he has been committed by the Childrens Court. If 
s.73(2) was intended to apply to all situations, it is difficult to explain the reason for s.62(2) of the Ordinance 
which also sets a 30 day time-limit in different circumstances. 

44 See s.73, 77-81, 84(2) and 248A-248D of the Court of Petty Sessions Ordinance 1930 (A.C.T.). Sections 73 
and 77-81 seem to apply only to proceedings relating to committal for trial in the A.C.T. Supreme Court. 

4. The Assistant Secretary, Welfare, is the officer in charge of the Welfare Branch. He is often referred to as the 
Director of Welfare, but this title is incorrect. 

46 See discussion in para.266. 
47 Section 54( 1 0). 
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tion of such a condition. Again, reliance may be placed on the breadth of the language used in 
s.248A(2) of the Court of Petty Sessions Ordinance. However, it is at least questionable whether, 
before a finding of neglect has been made, the imposition of a requirement that the child accept 
supervision can be justified as being a condition 'likely to result in the appearance of the defendant' 
or 'necessary in the interests of justice or for the prevention of crime.' Obviously it is most unsatis
factory that the law governing adjournments in general and, in particular, that relating to the court's 
power to require a child on remand to live away from home, should be so unclear. Recommenda
tions regarding the clarification of the law concerning remand procedures for offenders48 and for 
non-offenders49 are presented later in this report. 
44. Legal Representation Accurate statistics about legal representation in the A.C.T. Childrens 
Court are not available. When a child is unrepresented the hearing commonly begins with an 
inquiry, by the magistrate, as to whether the child and parents have discussed the matter with a 
lawyer and, if not, whether they would like an adjournment. to permit them to seek legal advice. The 
availability of legal aid is explained. The issue of legal representation is discussed in Chapters 5 and 
8. 
45. Reports If the court is satisfied that the commission of an offence has been established, or that 
the child is neglected or uncontrollable, the court may request the Welfare Branch to prepare a 
written pre-sentence or social inquiry report. If a report IS required, the case is adjourned, a typical 
period of adjournment being four to six weeks if the child is not already known to the Branch. The 
Ordinance obliges the court to 'give consideration to reports, iftendered'.50 Upon receiving a request 
for a report, the Welfare Branch allocates the case to a field worker. The report may be prepared by 
either a welfare officer or a social worker.51 In both instances the report must be approved by 
someone more senior before it is forwarded to the Childrens Court. To gather all the necessary 
information the field worker arranges interviews, usually by letter, with the child and the immediate 
members of the family. Occasionally the child or the parents or both will approach the Branch of 
their own accord, knowing that a report must be prepared. The interviews are conducted at the 
welfare office or the family home. If the child is remanded in custody they are conducted at the home 
or institution in which the child is held. Often other relevant people may be contacted to provide 
further information for use in the report. These include su(;h people as the arresting police officers, 
school teachers or principals, employers, and former counsellors from other welfare services. Other 
relatives may be interviewed in person or contacted by telephone. If the child has come to the notice 
of the Branch before, an existing file will provide much of the necessary background information. If 
no previous record exists the details must be obtained from the interviews. it is not uncommon for 
many contacts to be made during the preparation of the report. The report tends to follow a 
standard format.52 However, if the remand period is not long enough or it is difficult to obtain all the 
necessary information, the worker may submit a shorter report that contains the major details of the 
child's background. Although ,any information considered to be useful to the magistrate may be 
included in the report, the Commission typically found the following details under these section 
headings. 

48 

49 

SO 

SI 

52 

Family background. Information about the child's family environment includes: 
() the age and sex of all nuclear family members; 
(1) parent's marital status (whether married, divorced, separated or de facto); 
G the number of siblings and the subject child's position in the birth order; 
o the occupation of the parents; 

Para. In. 
Para.327. 
Section 69(2). This provision describes the reports as: 

setting out the details and results of investigation into the antecedents, home environment, companions, 
education, school attendance, habits, recreation, character, reputation, disposition, medical history and 
physical or mental characteristics and defects, if any, of the child or young person. 

The Welfare Branch appoints two categories offieid worker. Social workers hold formal social work qualifica
tions, but welfare officers do not necessarily do so. Welfare Branch staffing is discussed in Chapter 13. 
A copy of a typical report is to be found in Appendix C. 
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e ~~~~~cupation of the siblings (if working) and their addresses if they are living away from 

: thhe family's country of origin, if they are not Australian' and 
t e length of time the family has resided in Canberra ' 

Ocasionally family histories b " . h . . 
section. The officer preparidg :;~~~lIlogrt WIt th~ marrIage of the parents will be included in this 
Of particular interest is the child's r~atio~:~; :~ t~o~me~t on !e(l~tionships within the family. 
well supported by loving parents or whether h e amI y Untt I.e. wh~ther he appears to be 
caus~ng friction amongst the othe; members of thee ~~~~:~So:~).be the famIly outcast constantly 
PrevIOus offences. This section note" an e . f r . . 
interstate records are cited. . ~ y XIS mg po Ice record of conVIctIOns. In some instances 

Health. This lists any major illness the child h ffi d . . . 
supplied by the parents. as su ere . InformatIOn of thIs nature IS generally 

Education. 'Using either school reco d· . ~ . . 

::f~~fonn;;::~~omment upon the edl\C~tto~~II~~;ra~~~~~e~l,Vt~~ ~hi~~:s ~~~~~!~t~~~bWi~Yc~~~,;~;: 
Employment. If the child has left sch I th ffi . 
in and the hopes for a future occupa~~o~. eo cer WAH comment upon the sort of work engaged 

Interests. The purpose of this section is t 'd th . . 
per~onality by listing his interests, sports

O a~~~~~ie~ a:d ~~g~~~~~~e wIth an insight into the child's 

Attllude to the offence (in the case of an offi d ) Th' . 
offence as described to the worker by the chif: I~rai IS sectIOn sta!es the ~ir~umstances of the 
he may have expressed to the welfare worker ~bout~h~o~~:~~ feelIngs of mdlfference or regret 
Personality. This section contains a g ~I . . 
worker through the interviews. It ser:~e~~ f~~~~e:~~; ~e t~;c child's cha:acte~ as gained by the 
the report by stressing aspects of the child's nat th t hommendatton ?lven at the end of 
offence before the court. ure a may ave led to the mvolvement in the 

Recommendation. At its conclusion the re ort 
recommend that a specific condition su~h a may sugge~t.a measu.re that seem~ appropriate, or 
attached to whatever disposition the rna . t ~ a superVISIOn or lIve where dIrected order be 
the worker may conclude that the pare~~s ra e propos~s. By summarising all the information 
character for the child. In such circ s are supportl:,e. and the offence was totally out of 
the child's first offence, ~o fu~ther ~~}~~~~~te~~~~~:allY I~IIt was ~ relatively minor matte: and 
worker concludes the family to be unstable and th °h~l:l I b.e {ec.~mmended .. However, If the 
character or poor famil environ " e ~ 1 at ns oj further devIance due to his 
hand the report may hi:hlight th:f:~~li~~~~rvlslon w~l~ be strongly .reco?Imended. On the other 
the child was during the interviews. a supervIsIOn order, by statmg how unco-operative 

The above details are ordinarily reported for all ffi d . 
The reports prepared for non-offenders follow 0 en ers m respect of whom reports are ordered. 
placed upon the family background es e . II ?Iuch the same format,. except that more emphasis is 
report, in which case a short adjour~m~n~I:o y 1~. negle~t c~ses. Some~Imes the court requests an oral 
1980 the Welfare Branch introduced a dew me l~.es 0 ad ew hours, IS ordered. Towards the end of 
manded to Quamby Children's Shelter wh thrac Ice, an h now. prepares reports on any child re
report. The Commission anal sed cou ' e er or not t e ~hddrens Court has requested such a 
records indicate that during th~s period ~;~~~rds for the penod 1 June 1978 to 31 May 1979. The 
and 53 or 84.1% of neglect and uncontrollabil~yre~~~s W~[~ re6q7u7e~;ed fOl: 117 or 19.9% of offenders 

ers. n . 70 of these, the court accepted the 

53 It must be stressed that these figures may be unde . 
with the child, an oral report will be given bef~~stlt~ates. In some case~, where welfare workers are familiar 
request will be made. Also magistrates rna on oce .e court. In s~ch Circumstances no record of a report 
The figure quoted for offenders relates to y~ffende~a~o~s, h~v~ ~mItted to record their request for a report. 
traffic charges were not included in the total on whoshathcmg lCfl

l
mI!1al' charges. The 392 children who faced 

IC e ca cu atlOn was based. 

.:.= 
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recommendation. However, the court rejected the recommendations in favour of a more severe 
measure in 10.4% of cases and a less severe measure in 8.3% of cases. In 13.7% of the reports there 
was no specific recommendation. On occasions the court m.ay require a psychiatric or psychological 
assessment of a child. Such an assessment is prepared by a member of the Child and Adolescent 
Unit of the Capital Territory Health Commission. It sometimes happens that the preparation of such 
an assessment is suggested in the welfare report. Three copies of a social inquiry report are prepared 
and handed to the magistrate. He, at his discretion, makes one available to the prosecutor, and one 
to the solicitor representing the child or to the family itself.54 

The Measures Available To The Childrens Court 
46. Probation In addition to the power to admonish and discharge, the court has open to it a 
number of measures which may be employed whether the child is an offender or whether he is 
adjudged to be neglected or uncontrollable. The measures .available for non-offen?~rs are lis~ed in 
s.55 of the Ordinance, and are repeated in s.57 and 58, which are two ()f the provlSlons relatmg to 
offenders. Release on probation is authorised by s.55(b), s.57(1)(a) and s.58(a). The Ordinance does 
not prescribe a maximum term of probation. It is left to the court to impose the term which it thinks 
fit, and this may expire after the child attains the age of 18. Nor does the Ordinance indi~atethe 
terms and conditions which may form part of a probation order. These may be as prescnbeo by 
regulation55 or as the court thinks fit. Sometimes the ~ourt; spel!s out the conditions o~ a~. order and 
sometimes much is left to the Welfare Branch (whIch mvanably assumes responsIbIhty for the 
supervision of probationers). A condition which confers broad powers on the Brll:rtch is on~ .requi.r
ing the child to 'obey all reasonable directions' of a welfare worker. Other typIcal condItIons In 

probation orders are: to be of good behaviour, not to associate with named persons, and to accept 
supervision for a specified period. Less common is a condition that the child accept psychiatric 
counselling. One unusual feature of probation in the A.C.T. is that it need not necesssarily involve 
supervision. Such an order is no more than a conditional release with the possibility of being again 
brought before the court to be dealt with in respect of a breach of the conditions of the order. 
Probation with a condition that the defendant accept supervision or reside where directed by the 
Director of the Welfare Branch will be discussed separately. 
47. Supervision A child may be placed under supervision as a condition of a :ecognizance or as a 
condition of probation. Most of the provisions relating to release on a recogmzance apply only to 
offenders and are therefore better discussed in the next chapter. In practice, the staff of the Welfare 
Branch make no distinction between the different types of order to which conditions of supervision 
are attached. An attempt is made to provide supervision appropriate to the child's needs regardless 
of the form the order takes. As might be expected, the size of the individual welfare worker's 
caseload is a key factor. Although no detailed statistics were available on this matter, the social 
workers and welfare officers interviewed estimated their caseloads at between 60 and 70 cases each. 
In addition some field officers must perform other duties such as arranging adoptions, writing 
reports for the courts, and undertaking general family casework. In one region it ~as estimated t~at 
of the 60 to 70 probationers in a field officer's caseload approximately 20 were chlldren. ProbatIon 
work with children is considered difficult. The children are likely to want to leave home because they 
are at odds with their parents. Furthermore, they are typically experiencing difficulties at school. 
Supervision tends to be a family affair. It takes the form of interviews at the office.a~d h~me V!sits. 
Although no hard data exists, impressionistic evidence sugg.ests that the supervI~lOn gIven IS ~f 
variable quality. The field officers do not have time to prOVIde. an adequate se~vlce ~or all the~r 
clients. Some receive cursory attention and are seen rarely. With some, more mtenslve work IS 
possible; a member of the Commission was told that in one region some children are initially seen 
weekly or more frequently. The supervision is then tapered off, but attempts are made to arrange a 

54 

55 

Department of the Capital Territory, Submission, 54.. .,. 
Certain conditions are prescribed by regulation 22 of the Child Welfare RegulatIOns. ThIS regulation deals 
with the duties of a person having the care of a child or young person released on probation and of a I?erson to 
whose care a child or young person is committed. Most of the duties listed may more app.roprIately be 
performed by the person with day-to-day responsibility for the child's care than by a person deSignated to act 
as a supervisor under a probation order, 
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meeting at least once a month. The officer tries to adapt his supervision to the nature of the case, the 
length of the order, and the needs of the child. The Commission undertook an analysis of Welfare 
Branch files to substantiate some of the impressionistic evid1ence. By locating 87% of all files created 
in 1977, and 80% of all those created in 1978, the following results were obtained: 

• Nearly one third of all files studied for both years were children's cases. 
o An average of seven contacts (office interviews and home visits) was recorded with children on 

a 12 month probation order or recognizance. There is, of course, no way of determining how 
many unrecorded contacts were made. 

48. Live Where Directed When a child or young person is released on probation or on a recogniz
ance a condition of this release may be that he live where directed by the Assistant Secretary, 
Welfare. In this way the court can fashion a measure which permits sustained intervention in a 
child's life. The fact that there is no A.C.T. institution to which children and young persons can be 
committed provides a reason for the court to make substantial use of orders with live where directed 
conditions. A child or young person in respect of whom such an order has been made may be placed 
with parents, a relative, a friend, an interested person, or in a home run by one of the voluntary 
organisations (e.g, Marymead, the Lions and Salvation Army Hostel, a home operated by Dr 
Barnardo's or by Outreach Incorporated, or accommodation provided by the Y.M.C.A or the 
Y.W.C.A.). An important feature of a live where directed order is that it is flexible. If one placement 
proves unsatisfactory another can be tried without the need to take the matter back to court. 
Normally placement is arranged in the A.C.T., but sometimes the child or young person may go to 
N.S.W. Usually the placement decision is left to the Welfare Branch. Occasionally a magistrate will 
explain in court that a particular placement has been arranged and make a more specific order. 
Normally a live where directed order is accompanied by an order that the child accept Welfare 
Branch supervision. The amount of supervision which the Branch can offer varies. Some of the 
children interviewed said that they had had very little contact with their supervising officer. While 
the child is living away from home, whether in the A.C.T. or in N.S.W., the Welfare Branch pays the 
cost of his maintenance. 
49. Variation, Termination and Breach of Probation The Ordinance makes provision for the court to 
vary the period or conditions of a probation order, or to terminate it.56 Occasionally the court does 
vary the term, or order that the conditions be varied. For example, a condition that the child 'attend 
school regularly' might be varied if the child wishes to leave school to obtain employment. There is 
also a provision which allows the court to substitute another person for the one named as the 
supervisor in the original probation order.57 The last-mentioned provision seems to be obsolete as it 
is not the practice for the court to specify a person responsible for the child's supervision: The 
sections of the Ordinance which deal with probation do not require that supervision must be 
undertaken by a member of the Welfare Branch. The Ordinam~e seems to have been drafted in such 
a way as to permit the court to select a suitable member of the community as supervisor in an 
appropria~e case. Were this power to be exercised, the possibility of substituting one supervisor for 
another mIght usefully be kept open. Breach of probation is dealt with in a loosely worded section.58 
Where a child who has been released on probation 'breaks or is reasonably suspected of having 
broken the terms or conditions of his release' the child may be arrested and brought before the 
Childrens Court. Alternatively he may be dealt with by way of summons. If the breach is proved the 
court may: -

notwithstanding that that person has then attained the age of eighteen years, deal with him in accordance with 
section fifty-five, fifty-seven or fifty-eight of [the] Ordinance. 59 

Presumably this means that any of the measures which would have been available in respect of the 
original offence may be employed at the subsequent hearing, Thus, for -example, if the original 
offence was one triable summarily it seems that a court dealing with a breach of probation would be 
limited to the measures set out for an offence of this kind. Similarly if the child had been placed on 

.56 

.57 

.58 

59 

Section 72(1). 
Section 72(2). 
Section 71. 
Section 71 (3). 
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probation under s.55(b), it seems that the court would be limited to measures available under that 
section. The position is far from clear. In practice, the initiation of proceedings against a child on the 
ground that he has broken the terms of his probation order is rare. For example, if there has been an 
alleged failure to obey the directions of the supervising officer, proceedings may be initiated by the 
Welfare Branch, but this is not common. The appropriate procedure is for the Branch to bring the 
alleged breach to the notice of the police and the matter is then dealt with in the normal manner. If a 
prosecution is authorised, the Deputy Crown Solicitor's office is instructed to proceed. Charges of 
breach of probation are, however, regularly laid against children by the police when children on 
probation come to notice for a subsequent offence. When the police prosecute a probationer for a 
later offence, it is their practice to add a charge of breach of probation. Usually both matters are 
dealt with together and, if the subsequent offence is proved, normally a single penalty is imposed. 
One difficulty brought to the Commission's attention is that which arises when the acceptance of 
psychiatric treatment has been made a condition of a probation order. The Commission has been 
informed that medical personnel tend to take the view that there is no point in offering psychiatric 
treatment to an unwilling patient. Hence they discontinue the treatment if the child is unco-opera
tive. This places the supervising officer in a dilemma. He may decide to rely on persuasion and, if 
this fails, take no action, or he may decide that breach proceedings are appropriate. In order to 
overcome problems of non-compliance, the Childrens Court occasionally remands children and 
imposes conditions such as the acceptance of supervision or psychiatric treatment. Such a course is 
taken in the view that a child is more likely to co-operate if he knows that he wilt have to appear 
before the court on a specified date. 
50. Committal to a Willing Person Committal to the care of a willing person is authorised by s.55(c), 
S7(1)(b) and 58(b). The provisions refer to committal 'on such terms and conditions as are prescribed 
or as the Court, in a special case, thinks fit'.60 The court specifies a period of committal, which may 
expire after the child attains the age of 18. Guardianship does not pass to the person nominated by 
the court. A relative or other suitable person may accept the care of a child so committed. The 
Commission was told of a case where such a committal was employed to permit a girl to be placed 
with an aunt. Alternatively responsibility for the child's care may be assumed by a voluntary 
organisation, such as Marymead. Two views have been expressed to the Commission about a 
committal of the latter kind. On the one hand it is said that committal directly to a voluntary 
organisation is desirable as it allows the organisation to make all the necessary decisions without 
reference to the Welfare Branch. On the other hand it is argued that it is undesirable to make the 
organisation fully responsible for a child as this can cause problems if the piacement proves 
unsuitable. For example, what is the orga:'1isation to do if the child runs away? The Ordinance does, 
however, make specific provision for bringing the matter back to court.61 In practice, the power to 
commit to the care of a willing person is rarely used. It was employed twice in the A.C.T. ChiJdrens 
Court between 1 June 1978 and 31 May 1979. Both cases involved non-offenders. 
51. Wardship One of the most far-reaching measures available to the court is committing a child or 
young person to the care of the Minister for the Capital Territory62 to be dealt with as a ward 
admitted to government contro1.63 By virtue ofs.19(1) of the Child Welfare Ordinance guardianship 
passes to the Minister, to the exclusion of the parent or other guardian. According to Welfare Branch 
statistics supplied to the Commission, 112 wards were in the care of the Director on 30 June 1979. 
Seventy two (64.3%) had been committed to wardship by the courts. The remainder had been 
administratively admitted to wardship.64 Although no figures are published as to the number of 

60 

61 

Certain conditions are prescribed by regulation 22 of the Child Welfare Regulations. These conditions apply 
both to probation and to committal to a willing person. 
See s.71(1) and (3). 

62 The responsible Minister is the Minister for the Capital Territory. By virtue of s.l 0(1) of the Seat of Govern
ment (Administration) Ordinance 1930 (A.C.T.), this Minister administers all Capital Territory Ordinances 
except those specified in the Second Schedule. The only reference in the Second Schedul~ to the Child Welfare 
Ordinance is to P~~ III of that Ordinance, which is administered by the Commonwealth Attorney-General. 
Part III deals with tne jurisdiction and procedure of the Childrens: Court and with app'eals to the A.C.T. 

63 

64 

Supreme Court. See also s.23(1) of the Interpretation Ordinance 1967 (A.C.T.). 
Sections 55(d), 57(1)(c) and 58(c). 
Discussed below, para.270. 
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c?ildr~n committed to wardship each year, the Commission's own analysis of court records found 
SiX children ~ere made wards between 1 June l!i78 and 31 May 1979. All the orders were made in 
respect of chlldr~n found to. be neglected or uncontrollable. The Minister has a duty to provid~ for 
t~e accomm~datlOn and maInten~nce of a ward or to make arrangements for a ward's accommoda
tlO~ and mamte?~nce~65 In practice what happens is that a senior member of the Welfare Branch, 
actI?g on t~e ~mlster s b~half, a~ranges the placement of a ward. Admission to wardship is a very 
flexlbl.e deVice ~nder which a.chl~d D?ay be placed with relatives, with foster parents, in a hostel or 
boardmg house, 10 an A.C.T. InstItutIon operated by a voluntary organisation (such as O:;;treach 
one of Dr Barnardo's homes or Marymead), in a similar interstate home or institution or in a depot 
?r home r~n by the N.S. W. Department of Youth and Community Services.67 Where a~ A.C.T. ward 
IS placed In a N.S.W: State ?ep06~ or home, the child becomes a ward of the N.S.W. Minister for 
Youth an~<;ommuD1ty Servlce~. Hence he becomes a ward of both the Commonwealth and the 
N.S.W. Ministers. The 72 committed wards referred to above were placed in the following care: 

One or both parents 25 
Private foster care 22 
Other relatives '4 
Marymead Children's Centre 4 
Dr Barnardos 4 
N.S. W. voluntary institution 4 
Adoptive parents 3 
Independent accommodation 3 
N.S.W. State home I 
Y.M.C.A. I 
Chapman Hostel69 1 

72 
!f one arr~ngement fails,. a~other ca.n be tried. Whatever placement is arranged the Welfare Branch 
I~ ~esp?nslble. for the ch~!d s finanCial support. For children who remain within the A.C.T. super
vIsIon IS prOVided by officers of the Welfare Branch.70 

5~. !erminatio". of Wardship The C?~dinance does not make it clear when wardship terminates. A 
hlstonca.I analYSIS ?f repealed proVISions .of. the O~din~nce suggests an assumption that wardship 
automatIcally term mates at the age of maJorIty, WhICh IS now 18 years.71 Before 5 April 1979 there 

6$ Section 21 (J). 

66 Before ~he 1979 amendment, s. J 8(2) of the Ordinance underlined this flexibility by listing the Minister's 
67 powers m respect of a ward. This sub-section was repealed. 

The rem.oval to N.S. W. ~f a.ll A.C.T. ward who has not been committed to an institution, but who can most 
appropriately be dealt With m a N,.S. W. State home designed to meet his special needs, is covered by clause 3 
of the Second Schedule of the Child Welfare Agreement Ordinance 1941 (A.C.T.) By virtue of clause 3(2) of 
the. Second Schedule, an A.C.T. ward may be transferred to a depot or home established under s.21 of the 
Child Welfare Act 1939 (N.S.W.). W~en su~h a child is received into the care of the person in charge of the 
de~ot or h0!lle he becomes and r~mams subject to the terms and provisions of the N.S.W. Act 'i., all respects 
as If the chIld were a ward admltt~d to State control under the State Act'. (Second Schedule clause 3(5». 
Hence the range of placements avaJlable to the State Minister in respect of N.S.W. wards is als~ available in 
respect of A.C.T. wards who have been transferred pursuant to clause 3(2). 

68 Child Welfare Agreement Ordinance 1941 (A.C.T.), clause 3(5). 
69 A hostel for retarded children. 

:: Section s.27(2) impose~ an obligati?n on a person caring for a ward to permit an officer to interview the ward. 
Befo!e 197~, the O.rdma.nce prOVided that when a ward attained the age of 18 years the Minister could 
terml~ate h.ls guardianship (s.19(~». The section also provided that where the Minister did not terminate his 
guardianship when the ward attained 1.B years, the Minister remained the guardian until the ward attained 21 
years (s.19(3»). I~ appears t~at s.19 ~as mtended to provide that, failing intervention by the Minister, wardship 
sho~l~ auto~atJcally continue until the ward attained the then age of majority, 21 years. By the Age of 
MaJonty O!dmance 1~7.4 (A.C.T.), the age of majority was reduced to 18 years and in the same year, 1974, the 
abovementioned proVISions ofs.l~ were repealed. (Ordinan~s Revision Ordinance 1974 (A.C.T.». It seems 
to have been assumed that wardship would automatically terminate at the age of 18. 
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w&s no provision for discharging a child before the period of wardship expired.
72 

Since that date it 
has been possible for the Minister at any time to revoke the admission of a child or young person to 
government control.7J Further, a parent or relative74 may, at any time after the child's admission, 
request the Minister to revoke the admission to government control. Where the Minister refuses to 
do so or has not within three months replied to the request, application may be made to the Supreme 
Court.7S The Supreme Court may revoke the admission and may make orders for the custody, 
guardianship and upbringing of the child and for access to the child.

76 
Where the application is 

refused, no further application may be made within 12 months, except with the leave of the Supreme 

Court.77 

53. Committal to an Institution Where a Childrens Court wishes to ensure that a child or young 
person is placed in an institution7S a committal order is made under s.55(e) s.57(1)(d) or s.58(d). 
Under such an order the child or young person is held in a N.S.W. institution; by virtue of the Child 
Welfare Agreement Ordinance 1941 (A.C.T.) children who are committed under those provisions 
are held in facilities operated by that State.79 The Commonwealth Government pays the cost of the 
child's maintenance.so A committal may be generalsl , which means that no term is specified by the 
court, or it may be specific, in which case the court sets a term of months or years. The maximum for 
such a term is three years, which can expire before or after the date on which the child attains the age 
of 18. Between 1 June 1978 and 31 May 1979, lQ young offenders were committed generally, and 13 
were committed for a set term. Together, the cases represent 5.4% of all young offenders (excluding 
traffic offenders) dealt with by the courts in that period. During the same period, 13 uncontrollable 
children were committed generally, and four were committed for a set term. Following committal a 
child is held in the Quamby Children's Shelter until transport to a N.S.W. institution can be 
arranged.82 The magistrates act on the assumption that they can exercise greater control if they order 
a specific committal rather than a general one. Thus lengthy specific terms are reserved for the most 
serious matters. However, as will be explained, the N.S.W. Minister for Youth and Community 
Services is able to exercise complete discretion regarding the term of detention in a N.S.W. institu-

72 This was the date when the Child Welfare (Amendment) Ordinance 1979 came into force_ This amendment 
was passed following criticism expressed in Director of Child Welfare v. Ford and Another (1976) 12 ALR 577. 

73 Section 26(2). No indication is given of the criteria which 3hould guide the Minister in making his decision. 
Nor is it clear whether s.26(2) is intended to confer upon the Minister the power to revoke not only adminis
trative admission to wardship (see para.270) but also admission to wardship following a court order. 

74 'Relative' is defined in s.26(l.). 
75 Section 26(3). As to who may make application see s.26(4) and (5). 
76 Section 26(3) and (7). 
77 Section 26(10). 
78 Section 5 defines an institution as a 'State institution' and indicates that this term has the same meaning as in 

the Child Welfare Agreement Ordinance 1941. In that Ordinance a 'State institution' means a New South 
Wales institution or place estabiished under the Child Welfare Act 1939 (N.S.W.) or under any other Act 
passed in amendment of, or in substitution for, that Act. 

79 The reciprocal legislation is the Child Welfare (Commonwealth Agreement Ratificatiun) Act 1941 (N.S.W.). 
The Commission is aware of the possibility that the existing arrangements between the Commonwealth and 
N.S.W. Governments will be re-negotiated. However this report is based on the current law and practice. It 
w{)uld be unwise for the Commission to attempt to anticipate the terms of a re-negotiated agreement. Further, 
experience teaches that the process of re-negotiation is likely to take a substantial time. 

80 Child Welfar~ Agreement Ordinance 1941 (A.C.T.), First Schedule, clause 5. 
81 The Ordinance does not specify a maximum term for a general committal; it seems to have been assumed by 

those who drafted the Ordinance that such a committal expires when wardship expires. However, as .has been 
explained (para.52) the Ordinance does not indicate when, failing Ministerial action under s.26(2), wardship 

terminates. 
82 Section 73(1). The maximum period of detention in a shelter is 30 days (s.73(2». Section 74 provides authority 

for the removal of a committed child (but not, it seems, a committed young person) to a New South Wales 

institution. 
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t' 83 Ion. In. one case which came to the Commission's notic . Jy committed until her eighteenth birthday wid e: 16 year-old girl who had been specifical-
who is committed to an institution automatica~{e bease a ter 5

1
2 months.

84 

A child or young person 
Territory assumes guardianship The M' . t a, y eC0?'les a. ward

8S 

and the Minister for the Capital 
in an institution, but whether in' law it t~~~ ter s ~ua(dlanShIP !asts throughout the child's detention 
beyond, is unclear. It seems that a child com er?'lIna es or.co~tIn~es until he attains the age of 18, or 
the First Schedule to the Child Welfare A mltted g a? InstItutIOn has a dual status. Clause 2(c) of 
ted child86 is received into the care of a J~~~es~telt~~I~:nce 1941, provides that when the commit-

shall become and remain subject to the terms d . .' 
respects as. if such child had been ... lawfully co~m~~;;lslOns of the [Chi~d 'Yelfare Act 1939 (N.S.W.)] in all 
may exercIse any powers, discretions duties and th ~o. a [N.S.W.) Ins~ltutlOn ... and the ... State Minister ... 

Und N S WI' ' au orltles vt!sted In [hIm] by or under the '" Act 
er .. . aw a committed child bec . . . 

Servic:s .. 87 Thus, a child committed to an i~s~~~tfo:~rdt~f ~~ MlnIs~er for Youth ~nd Community 
~he ~Inlster ~or the Capital Territory and of the ~ e . .~. ~hlldrens Court IS a ward both of 
.,erVlces. By virtue ofs.20(b) of the Child Welfar O-d' .S.W. MInister for Youth and Community 
for the care of the ward while he is an inmate f e . 1 l?a~Ce, the former Minister is not responsible 
N.S.W. authorities. 0 an InstitutIon. ThIS responsibility devolves upon the 

54. Committed Children A child who has been commit . . . . 
N.S.W. assessment centre. Boys over 16 and irIs of !~ld to a N.S.W. It,IstltutIOn IS taken first to a 
younger boys to Yasmar Remand Centre B t; a~es go to MInda Remand Centre and 
km from Canberra. The assessment proce~s i~clu~ee~tres are In ~ydney, wh.ich is approximately 320 
ments, and normally takes two weeks The d psychologICal, educatIOnal and medical asses!;-
to the appropriate institution is auth~risedr~~:~ e~:nt~~ staffffireco~mend a placement, and transfer 
the N.S.W. Department of Youth and Com 't 's cU.lve 0 cer In the reSIdential care division of 
comm I d mUnI y ervlCes The N S W· ft f h' on y use to accommodate those dealt 'th' h A' ... , . InS 1 U Ions w Ich are most 

• D k' W' d WI In t e .C.T. Chllorens Court are' 
aru ., In In sor approximately 740 k f C b . and 15 . ' m rom an erra up to 200 boys aged between 13 

e Endeavour House in Tamworth a . require maximum' security. ,pproxlmately 740 km from Canberra: 20 older boys who 

• Ormond, in Thornleigh approximatel 320 k f have been dealt with f~r school defau1t d m r~m Cdanberra: up to 40 boys and 20 girls who 
• Mt p, . an associate problems 

enang, In Gosford, approximately 370 km fr C . 
• Ka'!"balla, in Parramatta, approximately 280 k

om 
f anbeCrra: up t~ 200 b.oys a~ed 15 or over. 

havlOur problems. m .rom anberra. 10 girls With severe be-

• Reiby. in Campbelltown approximatel 250 k f except those held in Ka~balla or OrmC:;ld' c m 'tromlOOCanberra: younger boys and all girls 
It h Id ' apaci y . 
. s ou be noted that the figures quoted for each: .. . 
of the institutions regularly operate at well b I 1 .nstIt?tlOn repres~nt the maximum capacity. Some e ow maXImum capacity. In recent times, for example, 

83 B . Y vIrtue of clause 2(c) of the First Schedule to I C· -co~~itted child becomes subject to the provisions to~the~~'l~~al~e Agreement Ordinance 1941 (A.C.T.) a 
MinIster for Youth and Community Services assum I ... e are Act 1939 (N.S.W.). Hence the N.S.W. 
of the N.S.W. Act is s.54(2) which states that: es responsIbilIty for release decisions. The relevant section 

The Minister may discharge from any institution an . thereto and restore him to the custody of his aren y chIld or. young person who has been committed 
and conditions as may be prescribed or as h/ t. or other s~ltable person absolutely or on such terms 

Further, by virtue of clause 4 of the F' t S h d I may, In any speCIal case, deem desirable. 
the child or young person can be disc~~r e~ ~ ~he to the C?i!d Welfare Ag~ee~en.t Ordinance 1941 (A.C.T.), 
reason, despite the fact that the period ;f th/ e S~atel MinIster from the institutIOn at any time and for any 
Welfare.Agreem.ent Ordinance nor the Child ~~;~~:~~d~y the court. has not yet. e.xpi~ed. Neither the Child 

8 the C?pltal.Terntory in the making of the releas d .. Inance reqUIres the partIcIpatIOn of the Ministir ~or-
4 See dlscus!;.lOn para.199. e eCISlon. '. -

:: See d.efinition of 'ward' in s.S. 
Clause I of the First Schedule defi • h 'Id' . 

87 See definition of 'ward' in s 4 of thneCC
s 

ha'ld
c 

,I.r If as a A
bOy 

or gIrl under the age of 18. . I lVe are ct 1939 (N.S.W.). 

---~--~~--
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Daruk's population has been approximately 100 while Mt Penang's has been approximately 150. 
Within the limits of the court's order, discharge from one of these instittitions generally depends on 
progress. A child who has been committed will usually be discharged before his full term has been 
completed. When a child arrives at an institution a case plan is prepared. The aim is to identify areas 
to which particular attention should be paid (e.g. the plan might draw attention to a need for special 
educational assistance). The staff carries out two-monthly case reviews and, when satisfied that the 
child should be discharged, makes a recommendation to this effect. At this stage a distinction is 
made between general and specific committals. With regard to a child who is the subject of the 
former type of order the discharge decision is made by an executive officer of the residential care 
division. This officer acts on behalf of the N.S.W. Minister for Youth and Community Services. 
When a child has been committed for a specific period, however, it is the N.S.W. Minister who 
makes the decision, acting on the advice of an executive officer of the residential care division. A 
typical ten" for a child on a general committal is between four and five months. A child who has 
been committed for a specific term is normally discharged after approximately two thirds of the term 
has expired, although there is no legislative rule to this effect. However, in special circumstances the 
N.S. W. Minister will accept a recommendation that a child be discharged after a much shorter 
period. An analysis of nine ('ases of specific committals revealed that four children were held for the 
full term ordered by the court, three were held for two thirds of the specified term, one for five of the 
specified six months, and one girl who had been committed for 12 months was discharged after five 
months. When a child has been placed in a N.S.W. institution the A.C.T. Welfare Branch does not 
maintain routin.e contact with him, although reports on his progress are supplied to the Branch by 
the N.S.W. authorities. The Branch should be informed of his discharge, although this does not 
always happen. Before discharge, it is usual for the AC.T. Welfare Branch to provide the N.S.W. 
institution with information about the child's home so that the staff are aware of the situation to 
which he will return. The Child Welfare Ordinance makes no provision for the supervision in the 
AC.T. of a child who has been discharged from a N.S.W. institution, and there is no regular 
program of after-care when a child returns to the Capital Territory. It has been suggested to the 
Commission that there is room for better liaison between members of the AC.T. Welfare Branch 
and members of the N.S.W. Department for Youth and Community Services. However, it should be 
noted that the Department is a large one and that AC.T. children are placed in a number of 
relatively autonomous institutions. It is therefore sometimes difficult for the necessary liaison re
garding particular children to be arranged. One further possibility must be mentioned with regard to 
a child who has been committed. Such a child may be granted leave from an institution to attend the 
Stanmore Community Youth Centre, in Sydney, N.S.W.88 This course has, on rare occasions, bf.en 
adopted with AC.T. children. The problem is that, before such a placement can be arranged, 
accommodation must be found near to the centre. Thus the measure is more &uitable for Sydney 
residents than for those from the AC.T. 
55. Committed Wards The reference in s.55(c), 57(l)(d) and 58(d) to the power given to the court to 
commit a child or young person to an institution either generally or for a specified term 'whether 
expiring before or after the date on which the child or young person attains the age of eighteen', 
implies that a committal may end after the child attains the age of eighteen. Since a child who is 
committed to an institution automatically becomes a ward, it is arguable that if the committal 
extends beyond the eighteenth birthday, so does the wardship. Alternatively it could ~e argued that 
the child or young person ceases to be a ward when he attains the age of 18 although the committal 
may continue. It seems unlikely that such a result was intended, but the Ordinance leaves the matter 
in doubt. The question of the status of committed children is dealt with later in this report. 
56. Suspended Committal To complete this description of measures which are available both in 
criminal and neglect and uncontrollability matters, mention should be made of the court's power, 
conferred by s.60(1), to suspend a committal order made under s.55(e), s.57(1)(d) or s.58(d). This 
power may be exercised if the child or young person enters into a recognizance, with or without 
sureties, to be of good behaviour and to comply with any conditions set by the court. The court may 
require a child dealt with under s.60 to accept supervision and, less commonly. to live where 
directed. 

88 This course is authorised by the Child Welfare Act 1939 (N.S.W.), s.53(l)(d). 
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The A.C.T. Supporting Services 
57. Quamhy Children's Sltelter A number of h . . 
mentioned. The roles of the Welfare Branch ta~~e~vlc~ a~atlabIe i.n the A.C.T. have lilready been 
been outlined, and will be more full d 'b le apltal TerrItory Health Commission have 
facilities which are available both fo; O~S:~I ed e~~where in this report.89 In this section certain 
Children'S Shelter accommodates child ers

d 
an or non-offe~ders are described. The Quamby 

uncontrollability proceedings have been r:~ti~l~ loung ~e.rsons In respect of whom criminal or 
the subject of neglect proceedings are held in Q e . ~n ;?hdlhOn, on rare occasions, children who are 
does not accept those under the age of eigllt T~a~ It . e shelter caters for both boys and girls but 
held in the shelter: J. e 0 o"/Ing categories of children in trouble may be 

Children charged. Children and oun e 
held in custody pending their clurt a

g 
p e~~ons who have been charge~ b~ the police and Who are 

the P?lice notify the staff of Quam~Ptha:~~e. ~~~mal.~r ;hen a child IS being held in custody 
oCf'asIOnally the police simply arrive with h e c. I w~ e brought to the shelter. However 
ance are ~ormally held until the next Sitti~ge ~F~~d~ g~~:~ren awaiting their first. court appear~ 
Qua~by In the evening will be taken to court th .1 rens ,court. Thus a chIld brought to 
occaSIOns, those placed in the shelter on F 'd e next .mornIng. However it seems that on 
following Monday morning. a n ay evenIng do not appear in court until'the 

Court remands. Children remanded b th Ch'l 
Ordinance) to a shelter (which includ:S a ;lace

l :!en~ ()ou~~(~nder s.54(8) of the Child Welfare 
by the Childrens Court when for an reaso th sa e,! . I dren may be remanded in custody 
psychiatric report is required'. Whe/remandin e ahe~~:~g hanno~ proceed, or when a welfare or 
that he. be held in the Belconnen Remand C "f c I ,t.e .ChIldrens Court may recommend 
re~ts With ~he Assistant Secretary, Welfarp. ~~ reo Th~ deCISion .about placement in such cases 
chIld f~om Quamby to the Belconnen Re~~nd C~~rr:9~0 authonse the transfer of a remanded 

C~mmlttedfor trial. Children committed for tri I . 
child so committed must be held in a'shelter U~l In ~~e S-.utr~me Court.

91 
By.virtue of s.65(4) a 

unruly or depraved to be held there or that th e~s e ~ I ren~ Court certIfies that he is too 
shelter. e c arge IS too serIOUS to permit detention in a 

Awaiting appeal. Children who have been commi ... 
outcome of an appeal to the Supreme Court. 92 tted to an institution and Who are awaiting the 

Awa.i~ing N.S. W. placement. Children who have be . 
~waltlng an escort to take them to a N S W " en committed to a N.S. W. institution and are 
IS specifically authorised by s.7.3(1). .. . faCIlIty. The placement ofs\lch children in Quamby 

Children inl'o/l'ed in court pr )ceedings Child h . 
are required to come to court to give ;viden re? w 0 are being .h:ld. in N.S.W. institutions and 
N.S W. I 'ld ce In court proceedings In the AC.T. 

• • • C 11 reno By agreement Qu b'lI . 
of Youth ~nd Community Service:~s ~e~~o:~~~~t ~~I.ldren for whom the N.S: W. Department 
N .S.~. Chlldrens Court in a town adjoining the ACT ~~ ca~ occu!' ",:hen a child appears in a 
committed to a N.S.W. institution the Qua b . ... suc a chIld IS remanded in custody or 
Youth and Community Services b'y pro ·d·m 

Y
t 

ChIldren's Shelter may assist the Department of 
Cl . VI mg emporary accommodation 

1Ild fine defaulters. Children detained in defaul f . 
of Quamby is authorised by s.62(1) although th t ~h~~yment of a mone!a~y penalty.?3 This use 

, e I rens Court may, If It chooses, commit a 

89 S 
90 B er I?ara.254, 256, and Chapter 13. 

y virtue ofs. I 6(1)(1) of the Remand Centres Ordinance 1976 (A ,'. 
the age of 18) ~ay be detained in a remand centre if act f·~·Tf a ~uveOlle' (defined as a person under 
custody, and, In the opinion of the Minister h' our ~ t e emtory has ordered that he be kept in 
decision-making power has been delegated by the ~.n~\ a SUitable person to be detained in a shelter. The 
Welfare Branch. e lOIS er to the City Manager and the Assistant Secretary 

91 Fo d' . • 
92 r a .ISCUsslon of committal for trial see para 104 
93 See Chl.ld W~lfare Ordinance 1957 (A:C.T.), S. I 5(3): 

For a diSCUSSIOn of procedures for fine defaulters, ~ee para.96. 
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defaulting child to a prison or to a N.S.W. institution. When a child is in default the maximum 
period of committal to a shelter is 30 days.94 Fine defaulters have been held in Quamby for up to 
10 days. 
Holding orders. Children hetd under a holding order made by the Assistant Secretary, Welfare or 
by his delegate. This is an administrative procedure whereby interstate runaways or A.C.T. 
children whose parents cannot be located are held for a short time until their parents can collect 
them or until arrangements can be made to send them home. The normal maximum for deten
tion of this kind is 48 hours and the child's written consent is obtained. 

It should be noted that, while the role of the Belconnen Remand Centre is defined by 01 ~;nance9S, 
there is no Ordinance which deals specifically with Quamby. Its role has evolved, and not all of its 
functions have specific legislative sanction. For example, the Child Welfare Ordinance does not 
expressly authorise the Superintendent of Quamby to hold a child or young person before the initial 
court appearance, and it can be argued that it is only the police who have the authority to detain 
children at the pre-court stage of the process. The staff of Quamby work three shifts. They are from 7 
a.m. to 3 p.m., 3 p.m. to 11 p.m., and from II p.m. to 7 a.m. The normal staff for the two day-time 
shifts comprises a Chief Custodial Officer and two male and two female custodial officers. The 
Superintendent is on duty from 8.30 a.m. to 5 p.m. At night a Chief Custodial Officer and one 
custodial officer are cn duty. The shelter can accommodate 10 children in single cells. Each has its 
own toilet. In addition there is accommodation, in less secure conditions, for four more children. 
There are three outdoor yards which are used for recreation. Vlsiting facilities are limited and 
children talk with their visitors in the dining room, the staifroom, and, in fine weather, in the yards. 
The children get up at 7.00 a.m. and, before breakfast, clean their rooms. Those who are going to 
court are collected by the police at 8.45 a.m. Those spending the day at the shelter do general 
cleaning work for the first part of the morning and then play games in the yards, play indoor games 
or watch television. There is no formal program) and the day is spent in a combination of sporting 
and recreational activities. Each child is locked in his cell for the night. The average length of stay 
during April 1980 was 10.35 days. Some stay much longer. For example, in 1978 a boy Nas reported 
to have spent 51 consecutive days in the shelter96 and early in 1980 a girl remained in the Ehelter for 
30 days. 
58. Homes Run by Dr Barnardo's and Outreach Inc Dr Barnardo's in Australia is a welfare organisa
tion operating throughout Australia and overseas. Outreach Incorporated is a charitable organisa
tion operating in the A.C.T. At the time of this report, Outreach's work with children in trouble was 
being gradually transferred to the Richmond Fellowship, an English agency which began work in 
Australia in 1973. The homes established in the A.C.T. by Dr Barnardo's and Outreach Inc., in the 
main provide accommodation for children who have been the subject of court proceedings. These 
are children whom the Childrens Court has ordered to live where directed by the Assistant Secretary, 
Welfare (such an order may be made as a condition of a remand, of a probation order, or of a release 
on a reGognizance) and those who have been made wards. On very rare occasions the homes run by 
these two organisations also accommodate children who have been voluntarily placed in their care. 
Dr Barnardo's runs two group homes in Canberra suburbs, one in Downer and the other in Curtin. 
Its two houses provide long-term care for children, most of whom are aged between 12 and 17. Each 
of its homes accommodates both boys and girls. The Downer home accommodates 10 children and 
the Curtin home nine. Each is a suburban home and the children go out to school or work, and are 
permitted to go out in the evenings and at the weekends. The houses are run by full-time residential 
youth workers. Provision is made for the care and support of a ~nild after he leaves one of the 
homes. A typical length of stay is 10 months. The homes established by Outreach Inc., are also in 
Canberra suburbs, one being in Curtin and the other in Lyneham. The Lyneham house has accom
modation for seven children and the Curtin house for six. The age range is from 13 to 18. The 
Outreach homes were run in a manner similar to those operated by Dr Barnardo's. They provided 
open accommodation under the control of house parents. A typical stay was four to five months, 
althou~h some ch;~dren stayed for a year or more. 

94 Child Welfare Ordinance 1957 (A.C.T.), s.62(2). 
9S Remand Centres Ordinance 1976 (A.C.T.). 
96 Canberra Times, 24 September 1978. 

Children in Trouble: The Present System /31 

59. Marymead Children's Centre Maryme d' b h . . 
Roman Catholic Church. It hous'es a maxi':nll~ r~F 5c! ~'~dFran~~can MIssionaries of Mary, of the 
something over 30. They reside in fiv' cotta es Each c I reno e average number at any time is or ~hildren of different ages. The po;ulatio~' fluctuat~ott~~~~as .a housemother and houses a range 
VISIted the home in 1979 there were 29 child' M~' e tIme a member of the Commission 
day-care for families with difficulties. The :::~~~rie:~fm~~~ The~el~ ~lso a cottage which provides 
or after court proceedings are as follows: c l ren e In Marymead before, during, 

€I those whom the police have a h d d . 
ra~ely) children who will be d~It~~~~ :s o~e~~~~~~lalIY neglected or uncontrollable or (very 

o chIldren remanded by the court. 
f.\ children who are released ' b . . 

where directed; ~nd on pro atlOn or on a recognizance with the condition that they live 
o children who are wards. 

Thus all categories of children in t bl d ~ . 
children. Also those who are the vr~~mseoa;~~~~e:~us~r, ~.eh o:e~ders, neglected and uncontrolla?le 

~~l~~~~:a~~l:; ~6et~;::,ejf~;,~ ~r~n~~~~:?f~;~~ou~~~~th }o~~u:~ ~~r~~~~~~~~fI~~eo~~~~~ 
occasionally For e'{am Ie a . I 'h . ~mea to Ouse offenders, but It does happen 

mi~ht be th;ught b~ th~ w~lfa~~ s~ffOt~S ;:~~7:re~u~~e~h~0 c~=r~~~~~ ~~~~t~~~secre~ar~hwelf~re 
~:l~~f~h~!~~~r~ho:nc~~~rl~nC~;~~~~t~~:sn~t:~~~~:~S~i~~~~~s:r~~~ t~~:~:~~~a{hi~e;;laF~~d t~e~! b

l

e
; 

one 0 t e parents may be ill. m. or examp e, 

60. Other Facilities Other facilities available for d d h'ld . 
include hostels operated by the Y M CAd th war s an c I ren ordered to hve where directed 
normally able to cater for difficuit ~hi'ld~:~ Th e y .. W.?A'halthough the latter organisation is not 
Salvation Army) which rovid . ere IS a ~o t e L.A.S.A. Youth Centre (Lions and 
hostel accepts children dealt w~~ ~;~~r~~~~cft~~Oda!lOn for ~p to nine ~hildre.n. ~lthough this 

~!~~~~i~:~~:~~:'::l=s:~!~rr:,~ ~~h~ea~~!~~.~~~:i~~f:e;i~~:eri~;~~~e~::';:~."~~~a~ 
placed 10 an adult psychiatric ward in Woden Valley Hospital Chtld p~y~ latnc care may be 

~:: C~~l~rlr~~~h~n a~:::~t~~l~c~~~;;~~~n;g~~e::e ~~~t ~~~c~h~l~ie~~:p±~L:i~~e{~;:~~~:~:s~~th~~ 
are g~oss y retarded may be placed in the Grosvenor Hos .. I . I;: . ' ose ~ 0 
occasIOnally accommodate ACT child . pIta m ~.u. W. Other N.S. W. hospitals 
State on which the Welfare 'B;a~ch car;:n ~fo a.re f,emotlOnally disturbed. Other facilities in that 
Catherine's School the Arncl'ffi ., ca arC'; or example, the Westmead Boys' Burne St 
!'1elrose Boys' Ho~e. All are ~h~Z~~~s~t~~~~~?:~~~~i;nB~~:~~m:il Child;en's Home, ~md'the 
m N.S. W. caters for severely emotionally disturbed children: . arnardo s Home at Lmdfield 

A Unified System for Separate Groups 

!~th :;~~!~: :~~e~~~~~~e~d~:s~rBt~~ ;~~~:s ::eb~~~nJ::~ o;.~~.ap bttwe1efn the systems for dealing 
one Ordinance the Child W Ii 0 d' . 1 m a ega ramework created by the 
categories of children in tro~bf:eca: ~~~~~~e~h=st~: ?f the Or~nance.suggests that the various 
general terms, their problems can be seen as th" co vmg a goo deal m co~mon, and that, in 

:to;ta~t not to over-emphasi.se this aspect _ at no ~t~~: hOts t~~ ;~;~~r;:t ~~:~~!~:~~~~~ i~~! 

~i:~ f;~~~~;ii ~::~~!~: i~;r~~t~F:::.r~:::~~"! ;:fo~~~!~:~~c~~~n~r:~ 
trffiouble, thMJtJ role of the Australian" f.:deral Police ise:~;~o~~~~~\;~~!ii:glt~i~~~~~setowhchoildren i~ 
o ences. embers of the force u d rt k·. com mit 
children before the court. When c~u~ pa r~t'PereedvI'nengtslve work .adnd bdrIng neglected and uncontrollable 
h d · . . ~ are conSI ere to be necessary a no ffi d . 

c arge. WIth bemg a neglected or uncontrollable child Th '. n-o en er IS 

:;,~n~~::~::~p~'::i~~e o';rt~~!":::u~~P;~~i~~~~rt~~:~~~~ %:;~:{~~&~~~~~ :~~;:~~~ ~~~ 
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criminal or a non-criminal one. For example, a young offender might be made a ward, or a neglected 
infant might be placed on probation. When supervision is required, it is the Welfare Branch which 
provides it, whether the child came to notice as an offender or because he was adjudged neglected or 
uncontrollable. Finally, when children must be removed from home, many of the institutions which 
are used make no distinction between offenders and non-offenders. In short, the present A.C.T. 
system for dealing with children in trouble is one in which criminal and non-criminal procedures 
and responses are inextricably intertwined. This is perhaps the system's most important characteris
tic. Society is ambivalent as to how to treat its troubled and troublesome children. With regard to tne 
offender it feels it cannot ignore his offence, but, wishing to respond in a benevolent manner and to 
meet his special needs, it also concerns itself with the characteristics which he shares with the non
offender. With regard to the neglected or uncontrollable child, although the primary objective is to 
offer help, this objective is pursued within a framework which, by reason of its personnel, procedures 
and outcomes, has much in common with the criminal process. For both groups the result is a system 
which must endeavour to combine conflicting objectives. Many critics of child welfare systems in 
Australia and overseas have argued that the attempt to pursue divergent objectives has produced 
practices which satisfy neither the lawyer nor the welfare worker. 

A recurrent theme of the literature has been that the [Children's] Courts and other agencies have sought to 
achieve two basically incompatible objectives, namely to provide help for children in need and to deal with 
children who commit offences or are otherwise troublesome. It has been argued that in practice the system 
succeeds neither in effectively providing needed welfare services, nor in punishing fairly and deterring 
children whose behaviour threatens the community.97 

The resulting combination of objectives raises fundamental questions about the purposes which 
society should pursue when dealing with offenders and non-offenders. An analysis of society's 
objectives with regard to the former category is contained in Chapters 5 and 6, and policies for non
offenders are examined in Chapters 8 and 9. Before turning to these matters, however, it is necessary 
to examine the setting of relevant age limits and so to define the classes of persons to whom child 
welfare laws should apply. This task is undertaken in Chapter 3. The report then examines the 
current law and practice in relation to young offenders in the A.C.T. (Chapter 4). 

Commission of Inquiry into Poverty, Law and Poverty in Australh1. Second Main Report, (1975),300 (hereafter 
Commission of Inquiry into Poverty). 

3. Age Limits 
Defining the 'ChUd' 

62. ~egally Prescri?ed Ages. Before ~eparate ~onsideration is given to offenders and non-offenders 
there IS one general Issue.whICh reqUIres attentIon. Consideration must be given to the age at which ~ 
person ceases t? be a chll~, ~nd so passes outside the ambit of the special systems outlined in this 
refPI~rt.lThe settI~g of age hmlt~ cont~olling the lives of the young is an arbitrary process. Examples 
o ",ga ly preSCrIbed ages apphcable In the A.C.T. are:. 

6 Age at which a child must be enrolled at school. I 

7 Age at which a child may be given a licence to take part in public entertainments.2 
8 Age of criminal responsibility.3 

10 Age a.t which a child may, subject to parental consent, effect an insuranCf' policy upon his Own hfe.4 
• 

12 Age at which the consent of a child must normally be obtained before that child is adopted. S 

14 Age at which a child is presumed to understand the wrongness of a criminal act.
6 

Age at which a boy is presumed to be capable of sexual intercourse.' 

Age .at which a child must be heard in custody, guardianship or access proceedings in the FamIly Court.s 

Age at which a girl may be given judicial authority to marry. 9 
15 School leaving age.to 

Age at which a child may be granted a licence to engage in street trading. II 
16 Age at which a girl may consent to sexual intercourse. 12 

Age at which a child becomes a young person. 13 

Age at which a gun licence may be granted. 14 

Age at which a boy may be given judicial authority to marry. IS 

Age at which a child becomes eligible for unemployment benefits. 16 
Age at which child endowment normally ceases. 17 

Age at which a young person may freely effect an insurance policy upon his Own life. IS 

17 Age at which a driving licence may be obtained. 19 

18 Age of majority.20 

Education Ordinance 1937 (A.C.T.), s.8(1). 
2 Child Welfare Ordinance 1957 (A.C.T.), s.90 and 92. 

Child Welfare Ordinance 1957 (A.C.T.), s.108. 
~ Life Insur •.• lce Act 1945 (Cwlth), s.85(1). 

Adop.tion ~fChildren Ordinance 1965 (A.C.T.), s.31. 
See diSCUSSion (para.67-68) of the doli incapax rule. 
See l}. v. Willis (1864) 4 SCR (NSW) 59,60. 
Faml!y Law Act 1975 (CWIth), s.64(1)(b). 
Marnage Act 1961 (CwIth), s.11 and 12. 

:: Ed~cation Ordinance 1937 (A.C.T.), s.8, and see definition of 'the school leaving age' in ; 5 
12 ~hl:~ w.,elfa~e ~rCdi~ance 1957 (A.C.T.), s.88(1)(a); s.88(1)(b) contains a special exemptio~ for 14-year-olds 

ehc lonth ~ It. e d
nmes 

Act 1900 (N.S.W.) as it applies in the A.C.T. creates the crime of camal knowled~e were e glr IS un er 16 years. 

:: Child ~elfare Or?inance 1957 (A.C.T.), s.5; see definitions of 'child' and 'young person'. 
ISM Gun ~lcenAce °lrdmance 1937 (A.C.T.), s.6(1)(a); s.6(1)(b) provides for a pistol licence at 18 years 

arnage ct 961 (Cwlth), s.lI and 12. • . 
16 Social Services Act 1947 (Cwlth), s.107. 
:: Social Services Act 1947 (Cwlth), s.94-95. 
19 Life Insurance Ac~ 1945 (Cwlth), s.85(2). See also sub-section (3) of that section. 
20 Motor Tra!fic. Ordm~nce 1936 (A.C.T.), s.IO(3). 

Age of MaJonty <;>rdl~ance 1974 (A.C.T.), s.5. The section provides that upon a person attaining the age of 18 
years, the person a~tams full age for all pu.rposes of the law of the Territory' (s.5(1) and '.is not subject to any 
want of legal capacity by reason only of hiS age'. (s.5(2». 
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Voting age.21 

Age at which a person is liable to serve as a juror.2~ 

Age at which a person may make a valid Will.23 

Age at which a young person normally ceases to be eligible to appear before the Childrens 
Coort~ . 
Age at which it is no longer possible for the Family Court to make a custody, guardianship 
or access order.2s 

Age at which parents are no longer normaHy liable for a child's maintenance.
26 

Age at which a young person may lawfully be on licensed premises or purchase liquorY 

Age at which a young person is liable to serve in the Defence Force.28 

19 Age at which a young person is liable for registration under the National Service Act 1951 
(Cwlth)29 

21 Age of majority at common law.3o 2 
Age at which a young person is entitled to be registered as a tax agentll, a patent attorney3 
or a minister of religion33 

Age at which a young person is qualified to be a member of the House of Representatives.
34 

Age at which, in respect of immigrant children, the Minister for Immigration and Ethnic 
Affairs ceases to be the children's guardian3s. 
Age at which a young person's parent or guardia~ may no lon~e~ claim cert3~in expenses, 
incurred in respect of the young person, as deductIble for certam mcome tax or superan
nuation37 purposes. 
Age at which a parent of a child, or a person in loco parentis, ceases to have an insurable 
interest in the life of the child.38 

Upper Limits 
63. The lurisdiction of the Childrens Court In seeking to determine the age limits which are relevant 
to the A.C.T. Childrens Court, the Commission is aware that there are no objectively right answers. 
For example, it cannot be said that the age of criminal responsibility is based on any universally 
observable facts of child development. The attainment of a particular birthday does not confer on a 
child the instantaneous ability to understand the nature and consequences of his actions. The fixing 

21 Electoral Act 1918 (CwIth), s.39(1). . 
22 Juries Ordinance 1967 (A.C.T.), s.9. This section provides that a person whose name IS on the roll of ejectors 

is, unless disqualified or exempt, liable to serve as juror. 
23 Wills Ordinance 1968 (A.C.T.), s.8. An exception is made for members of the Defence Force: s.16. 
24 See definition of 'young person' in Child Welfare Ordimlnce 1957 (A.C.T.), s.5. 
2S Family Law Act 1975 (Cwlth), s.61(2). 
26 Family Law Act 1975 (Cwlth), s.73 and 76(2). The Court can order maintenance beyond 18 years to enable the 

child to complete education or because he is mentally or physically handicapped (s.76(3»), 
27 Liquor Ordinance 1975 (A.C.T.), s.80-84. 
28 Defence Act 1903 (Cwlth), s.59. . 
29 National Service Act 1951 (Cwlth), s.10(1). The National Service Termination Act 1973 (CwIth) termmated 

the obligations of persons to register or to render national service. 
30 Now virtually eclipsed by legislation: see Finlay, Family Law in Australia, (1979), 160. For reference to the 

principle at common law, see Blackstone, Commentaries. Book 1,464, and King v. JOf!es(I972) 128 CLR 221, 
263, per Gibbs J. 

31 Income Tax Assessment Act 1935 (Cwlth), s.25!J(3). 
32 Patents Act 1952 (Cwlth), s.I33(3)(b). 
33 Marriage Act 1961 (Cwlth), s.29(d). 
34 The Constitution, s.34(i). 
JS Immigration (Guardianship of Children) Act 1946 (CwIth), 5.6. 
36 Income Tax Assessment Act 1936 (CwIth) ss.82F(3)(b), 82JA(1). 
37 Superannuation Act 1922 (Cwlth), sA. 
18 Life Insurance Act 1945 (Cwlth), s.86(1)(a). 
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of the age of criminal responsibility is no more than the reflection of a vague feeling that the very 
young should be shielded from the rigours of the criminal law. 

The age of responsibility is, in effect, not the age at which the child can tell right from wrong - most five year 
olds can do that - but the point at which society feels it can unashamedly punish. Most of the efforts that have 
gone into raising the age of criminal responsibility have really been efforts to mitigate the full severity of the 
law that might otherwise fall on children whom we recognise as being imperfectly socialised rather than 
morally ignorant.19 

A similar comment can be made about the setting of the age at which a child passes out of the 
jurisdiction of the Childrens Court. Society feels that there comes a time when a child should be 
treated as an adult. However, some of those who are labelled 'adults' might still be very immature, 
while some of those who have not attained the specified age might display adult attitudes and 
behaviour. The Commission has concluded that the law should continue to reflect the feelings on 
which the two existing age limits are based. The problem of the age of criminal responsibility will be 
discussed later in this chapter. On the subject of the upper limit of the Childrens Court's jurisdiction, 
the Commission concludes that, in spite of the range of ages cited above, the age of eighteen has a 
particular significance. In our society it seems to be the age which is most closely associated with 
'adulthood'. Many of the school pupils to whom members of the Commission spoke regarded the 
attainment of the age of 18 as marking a significant change of status. Eighteen is the age of majority 
and the voting age. Its selection by those who framed the Famiiy Law Act 1975 (CwIth) is also 
important. At the age of eighteen a young person can no longer be the subject of a guardianship, 
custody or access order. Nor can he normally secure court ordered maintenance from his parents. 
This suggests that someone who has attained this age is no longer dependent. He can and should 
make his own decisions. With regard to children dealt with as offenders, it has been pointed out to 
the Commission that there is a further reason for retaining the age of 18.40 This is the upper limit of 
the Childrens Court's jurisdiction in N.S. WYand difficulties would arise if a different age limit were 
adopted in the A.C.T. As is explained later in this report42

, the A.C.T. Childrens Court does not 
normally sentence children to imprisonment. If the upper age limit of that court's jurisdiction were 
reduced to 17, the result would be that 17-year-olds would sometimes be sentenced to imprisonment. 
Since there is no prison in the A.C.T., persons sentenced to imprisonment by A.C.T. courts serve 
their sentences in N.S.W. prisons. The N.S.W. prison system is not designed to deal with 17-year
oids and difficulties would arise if it had to make special provision for a small number of A.C.T. 17-
year-olds. The age of 18 should be retained as the upper limit of th~ A.C.T. Childrens Court's 
jurisdiction. A similar recommendation was made by the N.S.W. Green Paper.43 

64. Children and Young Persons The Child Welfare Ordinance distinguishes between 'children' 
(those under 16) and 'young persons' (those 16 and under 18).44 At first sight, the arguments 
supporting the preservation of this distinction are strong. It can be argued that distinctions should be 
made within the broad age range over which the Childrens Court has jurisdiction. 'Young persons' 
are in a transition stage. They are almost adult, and hence the law should differentiate between them 
and children. The notion that legislative recognitiorl should be given to the fact that they are more 
responsible is attractive. However, quite apart from the fact that acceptance of these views requires 
the creation of a further arbitrary dividing line, the Commission has concluded that the distinction 
cannot be given practical significance.4s Several possible ways of distinguishing between children 
and young persons were considered: 

39 

41 

Morris, 'Struggle for the Juvenile Court,' (1966) New Society. 7(176), 17. Emphasis in original. 
Mr R.D. Blackmore, S.M., Submission, 3. 
See definition of 'young person' in s.4(1) of the Child Welfare Act 1939 (N.S.W.). 

4t Para.lOO. 
43 

44 

Green Paper, 32 and 45. The Department of the Capital Territory also favoured the retention of the existing 
upper limit of 18. Submission, 45. 
Child Welfare Ordinance 1957 (A.C.T.), s.5. 

U Although the existing Ordinance creates a distinction between 'children' and 'young persons', very little 
reliance is placed on it. With the exception of certain provisions relating to the employment of 'children' (see 
Parts XI and XIA of the Ordinance), the Ordinance applies equally to 'children' and 'young persons'. The 
employment of children is discussed in Chapter 12. 
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. I' d in Cha ter 5 the Commission favours a policy of 
o Diversion from co~rt. As wIll be e? ame ffi defs from the court. If this policy is accepted, 

diverting the maxImum number 0 yo:ung ? e~ ersons' from the court: diversionary 
less emphasis could ?e PI~ced .o~ ~Ivertl~g ,{~r~r~:' This possibility was rejected by the 
strategies could be dlrecte mam Y .~w~r S be an i~portant factor when the decision to 
Commissi~n as the offender's ~Je;1 ~:~i~ theft is far less likely to appear in court than. a 
prosecute IS ma~e. A 1.2-~ear-o c arge an arbitraril excluding members of a certam 
17-year-old facmg a slmIl~r charge. R~~~er t~ferable to a110v: those making the prosecution 
age group from t?e scre.em?g pr?cess, IhlS pr.. d by a further age limit which may have no 
decision to exercIse their discretIOn, un ampere 
bearing on the actu~l c~pacities of the ~ccusf:'be made liable to more severe penaltie!5 than 

o More se\'ere penalties. Young persons cou . ade to ut this principle into 
'child.ren'. DifficI~I~es ar~ e~c~¥n~~r~~o~rdeent~~t ~t~~:~~~s i~ an insti~ution should be more 
practice. Jt wou e un es~ra ~ . erson Placement in an institution should be a 
readily employed when the Juvemle IS a young p At 'first sight it might seem that a fine is a 
last resort, both for childyen and young persons. ther than for children for it may be more 
penalty which is appropnat.e ~or young persons ra . he fine a :nost important ,";on-

~ii~~:a:ra~ i~ i;eu~:i~t~~~~.~~.l~t ~~t~fJF;ht~~ ~~~:;Se:pili::~~~~~f ~~~~ at~~i~~~~~:r~ ~~~~~~ 
to pay a fine Nor should It be assumel, t at a young 46 Ie 
Many young'people attend a college. As the figures qbuoted a";~~ s~~;~:~~::~~i~~.P~~en 
. hAC T are unemployed They would not be etter 0 an . ld 

~~~~i~~~~~iyth;tee~~~f~gw:;~~:~~~~:;u~vga~:~;~~od~~t~;~r:n t~~~f~n;:¥u~:{~~~l~~~f~~~y 
a~d ~~p~se 'an arbitrary dividing line which may have nothing to do WIth the facts 0 t e 

o ~~~~:~~i~i~~st;ria/. A 'young per~on' cou~ be ~t rr~ater ;~S\~~~~~sgt~:~~t~~~:~ ~~J~~t~~ 
for adults. Again, such a suggestIOn can e reJec e.on e . h i trate takes 
pursuit of flexibility at the dispositional stage. A~e IS. one ;acjo; t~~~c~ntd ~t fs~~~p~rthat he 
into account when he is deciding whether to commit a .1uvem eo, . "'t d 
should do so A 17-year-old charged with a very serious offence is more hke~ to be ~omml ~:n 
for trial than' is a 13-year-old chargedldwithh a ~~m~la~ ~ff~n~ye. ~j~~e~~a:na~t~~~~I~I~S aWrule 
it is appropriate that the 13-yea.r-o S?U e. rIe . 
designed to impede or prevent thiS result IS undesIrable. ld b utilised 

o Limits to care proceedings. A distin~ti~n b
i 
etween"~?ildr~e:~:p~~~~fer;~~oo~l~o;ave :estraints 

in defining the grounds for non-cnmma procee lOgS:.. " ? The 
imposed on its ability to initiate protective interventIOn 10 the lI:res of youf~g Pther"o~s. that 

. A '11 b h . Chapter 8 there IS support or e view 

:~~~~e~~:~~:Fi£~h~i!r~~~ni~e~~'::Jio~:h~~~~:~s~~::~~,ni~~~U)~\:~O~~:~eg ~~~ 
~~:~n:~;a~~is~onduct by older juveniles should not result in coe~cive acho.n. ~~r ex~~~;! 
might be decided that a child who persistently runs away should 10 som~ s~ua 1O.ns e. 'lar 
the subject of non-criminal proceedings, but that ~ ~oung bPers.obn whoth,eS va'lveew

s l~ ~~~~~ot 
d b 1ft Though the CommISSIOn su scn es 10 I , 

~o~re~~r t~~~~~ is ~e;e!sa~y~~' rely on a Chr~nO~og;~al t~~~~s~::~;~;~n e~~~:~!Or:!~:t:":c~h;~ 
result If the screenlOg process operates as It s ou ! h' "1 ' age 
.' . 1 h n-criminal misconduct IS alleged, whatever t e Juvem,e s . 
l~~~:~~;a~~::'~: ~~y :~~~ining justification for the. distincti,on .is on~ ofFterm

t
_ inology. :;SO~~ 

o b 16 d 18 resent being descnbed as chIldren. urt .ermore,.n . 
persons ~ged etween an is not normall called a 'child'. Although these considerations 
com~um!y }:~~~~~t o:~~gr~~ance should n~t embody distinctions of no legal consequ.el'~.ce. 
~~:um~;~:~elating t~ nomenclature do not in themselves justify the retention of the eXIstmg 

:,~,':;;~~~~1i~?'~~~~o~ :::: ~~f:t~~~~~I~: ~~f~~:~:~~~~o~a~e:~~~~l~~:~,n~n~r.~!~~ 
46 Para.25. 
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persons'. The distinction in the present Ordinance should be abolished. The chapters which follow 
refer to 'children', a term intended to apply to allvoung people under the age of 18. 

Lower Limits 
65. The Age of Criminal Responsibility Section 108 of the Child Welfare Ordinance states that there 
is a conclusive presumption that a child under the age of 8 years cannot be gUilty of an offence. A 
number of the submissions received by the Commission suggested that the age of criminal responsi
bility in the A.C.T. be raised to 10.47 Others suggested that it remain unchanged.48 The arguments in 
favour of raising the age of criminal responsibility in the A.C.T. from eight to 10 are as follows: 

o Ten is the age of criminal ret~ponsibility in N.S.W.49 and there should not be a different age in 
the A.C.T., which is an island completely surrounded by that State. Further, there would be 
practical benefits in setting the sami:: age in each jurisdiction. As has been explained, the 
Territory relies on N.S.W. facilities, and there are obvious advantages in ensuring that the 
A.C.T. children who use these facilities are in the same age group as their N.S.W. counterparts. 

o The age of 10 has been accepted in many jurisdictions50 and the Commission knows of no 
moves to reduce it in those countries where this age has been adopted. 

o Intervention by the criminal law, particularly in the lives of the young, is a drastic, and 
generally clumsy process and, although the age of criminal responsibility is an artificial 
concept, raising it is consistent with a general policy of diversion. 

Notwithstanding these arguments, the age of criminal responsibility in the A.C.T. should remain 
unchanged. To raise the ag\;! from eight to 10 would simply be to substitute one ;;trbitrary age for 
another. What is needed is a fundamental re-examination of the concept of the age of criminal 
responsibility.51 The concept is an artificial one which does not reflect observable facts of child 
development. Nor does it rest on principles embodied in the criminal law. If society's concern is 
witb protecting from the criminal process those whose incapacity deprives them of the mens rea 
which normally must be established as an ingredient of any offence, it can be argued that there is no 
need to set a minimum age of criminal responsibility. It might be possible to rely on basic principles 
of criminal law which require the prosecution affirmatively to establish the mens rea of a defendant 
in every case. Thus a satisfactory examination of the age of criminal responsibility would raise 
fundamental questions, the answers to which would have ramifications throughout thC' criminal 
justice system in Australia. Such an examination should be undertaken on a national basis and not 
as an isolated decision in a Territory project confined to child welfare law, The concept of a 
minimum age of criminal responsibHity is part of the law in every jurisdiction in Australia.52 It 
would be inappropriate for the Commission to undertake an examination of the concept in the 
context of one jurisdiction. Further, the concept of an age of criminal responsibility is artificial in 
another sense. Whatever the age set, it is a common practice throughout Australia for uon-criminal 

47 

48 

49 

50 

51 

Foreman, f'lbmission, 22; Department of the Capital Territory, Submission, 45; Capital Territory Health 
Commission, Submis~ion, 2; Mr R.D. Blackmore, S.M., Submission, 2; Mr B.A. Holborow, Submission, 1. 
A.C.T. Police, Submission, 17; Catholic Welfare Advisory Committee of the Archdiocese of Canberra and 
Goulburn, Submission, 9-10. 
Child Welfare Act 1939 (N.S.W.), 5.126. 
In addition to N .S.W., two other Australian States have adopted 10 as the age of criminal responsibility. These 
are South Australia (see Children's Protection and Young Offenders Act 1979, s.66) and Queensland (see The 
Criminal Code, 5.29). Ten is the age selected in England (see s.50 of the Children and Young Petsons Act 1933 
(U.K.) as amended by 5.16 of the Children and Young Persons Act 1963 (U.K.». In the United States the 
Juvenile Justice Standards Project recommended the age of 10. (See Juvenile Justice Standards Project, 
Standards Relating to Juvenile Delinquency and Sallctions, (1977), 14.) 
For a discussion of the concept of the age of criminal responsibility see Kean, 'The History of the Criminal 
Liability of Children', (1937) 53 Law Quarterly Review, 364; Williams, 'The Criminal Responsibility of 
Children', [1954] Crim, I.R 493, Williams, Criminal Law - The General Part, (2nd ed., 1961),814-820; and 
Westbrook, 'Mens Rea ill the Juvenile Court', 5 J Famiiy Law, 121 (1965). 
Toe Australian jurisdictions which have set the age of criminal responsibility at 10 have been noted above 
(n.50). Eight is the age set in Victoria (Crimes Act 1958 (Vic), 5.335). Seven is the age set in Western Australia 
(Criminal Code (W.A.), s.29) and in Tasmania (Criminal Code (Tas), s.18(1». In the Northern Territory there 
is no legislative age of criminal responsibility. The common law, which sets the age at seven years, is in force. 
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proceedings to be initiated against children under t~e ?Iinimum age who commit acts which .would 
be criminal were the children over that age. If the chIld IS too young to be charged, the offence IS used 
as a ground for neglect or un controllability. pr~ceedings. Thus the fact t~at a .child is under ~h~ a~e o~ 
criminal responsibility does not make hIm Immune from court actIon In. respect of crn~l1nal 
behaviour. Society does not ignore his behaviour. It employs a procedure WhICh, though nomInally 
different from a prosecution, can result in the imposition of measures which are very similar to those 
imposed in respect of children who are explicitly dealt with as offenders. Everyone involved in this 
procedure-including the child- knows that the basis for the proceedings is the act which would 
have been an offence if the child had been of sufficient age. Hence it is necessary to ask whether a 
raising of the age of criminal responsibility would confer any real benefit on children in the A.C.T. 
Finally, the available evidence does not suggest that there is a pressing ~ee~ to raise the age of 
criminal responsibility in the A.C.T. The statistics compiled by the CommIssIOn showed that very 
few children aged eight and nine were brought to court as offenders between 1 June 1978 and 31 May 
1979.53 The raising of the age of criminal responsibility from eight to 10 would make virtually no 
practical difference to the operation of the criminal justice system in the A.C.T. 

66. Offences by the Very Young A recommendation in favour of re~aini~g a min!mum age of 
criminal responsibility raises questions about society's re~ction to antI"socIal ~ehavIOur by those 
u11der that age. Having set such an age, how should SocIety react when a chIld under that age 
commits an act which would be criminal were it committed by someone over that age? Referen~e 
has been made to criticisms of the use of neglect or un controllability proceedings. The probl~~ IS 
further compounded by the fact that, later in this report, the Commission recommends the abohtIOn 
of neglect and uncontrollability proceedings in their present form ~nd proposes t~at. care proceed
ings be substituted.54 In formulating the grounds for these proceedIngs ~he Com~IssIon.has ~oug?t 
to produce a series of specific definitions designed to limit intervention, In the ma~n, to sItuatIO~~ I~ 
which the child has suffered, or is likely to suffer, harm. Broad concepts such as unco~tr~llabIhty 
have been rejected. 55 Consideration was given to recommending that the alleged .commIssIOn of an 
offence by a child under the age of criminal responsibility should be made a specIfic g~ound for. the 
initiation of care proceedings in respect of the child. This course has be;n advo~ated In the Untted 
States.56 In a submission to the Commission, the Department of the CapItal Terntory suggested that 
the prosecution of all children under the age of 14 should cease and that ch!ldren aged betwee~ 10 
and 14 who are alleged to have committed an offence should be made the subJ~ct of care proce~d~ngs 
when court action is thought to be necessary.57 The Commission does ~ot. belIeve that ~on~cn5~:l1n~1 
proceedings should be used to d(;al with offenders. Such an approach IS Inherently artIficIal. It. IS 
also open to fundamental legal objections. If non-criminal. p:ocedures are employed .t~ deal wIth 
conduct which, in the case of an adult, would amount to a cnmInal offence, should the cIvIl stand!lrd 
of proof, rather than proof beyond reasonable doubt, be ad0t;>ted? Such a co~rse would be o~Jec
tionable, for a young child dealt with by way of care proceedIngs would receIve few~r prot~ctIOns 
than an adult charged with a crime. If an attempt were made to solve the problem by ImportIng ~he 
criminal standard of proof into proceedings which are otherwise of a civil nature the resultI?g 
procedure would be complex and confusing.59 The second problem posed by an attempt to deal wIth 

53 

54 

55 

56 

57 

Of the young offenders in respect of whom the A.C.T. Childrens Court l~ade a final order b:tween 1 June 1978 
and 31 May 1979, three were aged nine, and there were none aged eIght. T'."'o of the mne-year-olds were 
charged as uncontrollable children as well as with offences. Two of the nme-year-olds were placed on 
unsupervised probation and one was admonished and discharged. 
See para.304. 
See para.299. 
Juvenile Justice and Delinquency Prevention, 331. 

Department of the Capital Territory, Submission, 44. . 
58 The Holt Committee has stated that it would be a 'mistake' to deal with young offenders by way of care 

proceedings. In the Committee's view, the reality of a system for dealing. wit~ yo~ng otrenders is that it must 
reflect a public demand that action be taken to prevent youthful offendmg. [I]t IS deSIrable that the system 
should accurately reflect this reality and not disguise it by misleadingly labellin~ its procee?ings as 'care' or 
protection. We believe that it is possible and desirable to establish a system whIch deals wIth young people 

59 
frankly on the basis that they have committed offences .. .' Holt Report, 15. 
For an example of legislation which attempts to combine criminal and civil procedures in the manner 
described, see the Children and Young Persons Act 1969 (U.K.), s.3. 
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criminal behaviour by way of non-criminal proceedings is that a decision must be made about any 
mental element (the mens rea) which, in the case of an adult, would be an ingredient in the crime 
charged. By definition, a child under the age of criminal responsibility cannot possess this mens rea. 
Yet any procedure which disregarded the mental element which would have to be proved if an adult 
were charged would be objectionable. These considerations provide insuperable obstack .. to the 
utilisation of non-criminal proceedings to deal with behaviour by a young child which would be 
criminal if committed by an adult. A rule setting a minimum age of criminal responsibility should 
mean what it says. It should not be possible to circumvent it by employing non-crimin"al procedures. 
!laving set an age of criminal responsibility, society must accept that those below this age are 
ll~mune from court proceedings in respect of behaviour which, but for their age, would amount to a 
cnminal offence. If the child's situation justifies the initiation of care proceedings, these should be 
employed. Such a conclusion reflects the view that if a child's situation does not warrant the 
initiation of care proceedings, and his behaviour is such as would amount to a criminal offence were 
he over the age of criminal responsibility, the control of his behaviour is the responsibility of the 
parent or guardian, rather than of the state. It is recognised that this approach leaves unanswered the 
question of how society should endeavour to protect itself from and otherwise deal with harmful 
behaviour by children under the age of criminal responsibility. Though the use of uncontrollability 
proceedings is open to the criticisms listed above, such proceedings do provide a basis for police 
action designed to prevent the continUf;!1Ce of harmful behaviour by very young children. It would 
be an intolerable situation if a police officer who, for example, observed a seven-year-old child 
placing obstacles on a railway line, were ur '\ble to take any action at all. The solution to this 
problem lies in the creation of a special procedure which permits the police to intervene and return 
the child to his parents, but does not lead to the initiation of court proceedings. Provision flLlt a 
procedure of this kind should be made in the new Child Welfare Ord inance. A precedent for 
special, very limited powers of intervention of the kind envisaged is to be found in the N.S. W. 
legislation dealing with intoxicated persons. Under s.5 of the Intoxicated Persons Act 1979 (N.S.W.) 
the police are authorised to detain and take to a 'proclaimed place' a person who is found in
toxicated in a public place. 

67. Special Presumption Regarding Children under 14 There is a special common law rule regarding 
the criminal capacity of children who are over the age of criminal responsibility but who have not 
attained the age of 14. Whereas there is an irrebuttable presumption of criminal in.::apacity in respect 
of those under the age of criminal responsibility, when a child of this age and under 14 is charged 
with a crime there is a rebuttable presumption that the child did not know that his act was wrong. 
Before such a child may be found guilty of an offence, evidence must be adduced by the prosecution 
that he knew that his act was wrong. The rebuttable presumption regarding children under 14 is often 
described as the doli incapax rule. This Latin term simply means 'incapable of wrongdoing', and the 
phrase can also be applied to those under the age of criminal responsibility. The rule has been 
expressed as follows: 

At common law a child under 14 years is presumed not to have reached the age of discretion and to be doli 
incapax: but this presumption may be rebutted by strong and pregnant evidence of a mischievous discretion 
~xpressed in the maxim malitia supplet aetatem60

; for the capacity to commit crime, do evil and contract guilt: 
IS not so much measured by years and days as by the strength of the delinquent's understanding and 
judgment. 61 

The questions formulated in Archbold are as follows: 
(I) whether the accused committed the acts constituting the elements of the offence' 
(2) if yes, whether he knew that he was doing wrong; , 
(3) if again yes, and where applicable, whether he appreciated the natural and probable consequence of What 

he was doing. 

It must be emphasised that the evidence which the prosecution must present in order to rebut the 
presuII?ption is of a different kind from that needed to prove any mental element which may be an 
IngredIent of the offence charged. An illustration should make this clear. If a 12-year-old child is 

60 
61 

Malice makes up for the want of mature years. 
Archbold Pleading, Evidence and Practice in Criminal Cases (39th ed., 1976), 17-18. See also Halsbury's Laws 

of England, (4th ed., 1976), Vol 11,29. 
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charged with an assault because he has punched another child, the mental element which the 
prosecution must establish is the intentional application of force. The prosecution must, however, do 
more t!1an establish the existence of this intention. The child might make it clear that he does not 
know it is wrong to punch another child. Unless the prosecution can prove beyond reasonable doubt 
that the child does have the necessary knowledge of wrongness, the prosecution must fail. Further, 
the law presumes the absence of SUvh knowledge. It is not up to the child to raise doubts about his 
capacity to appreciate the wrongness of the act alleged. In each case the prosecution must affirm
atively establish the existence of the requisite knowledge. Although some attention has been paid to 
the meaning of a knowledge of wrongness in this context, it is not clear whether it is an appreciation 
of moral or legal wrongness which must be established.62 

68. Current Law and Practice The doli incapax presumption has been reproduced in the Queens
land, Western Australian and Tasmanian Criminal Codes.63 The common law presumption appears 
to continue to be part of the law in the other States and Territories of Australia. For example, in 1921 
the Supreme Court of Victoria quashed the convictions for larceny of two boys because there was no 
evidence to rebut the presumption.64 In 1977 the Supreme Court of South Australia applied the 
presumption and made detailed observations on the proof required from the Crown to rebut the 
presumption and the directions to be given to ajury in a prosecution for murder where the presump
tion applies.6S It seems clear that the common law presumption forms part of the present law in the 
A.C.T.66 In practice a statement by the apprehending police officer that the child had admitted to 
him that he knew the act was wrong is generally accepted as sufficient evidence to rebut the 
presumption. Occasionally a magistrate asks a child whether he knew that the act was wrong. In such 
a situation the child tends to 'act on cue' and admit that he knew the act was wrongY The doli 
incapax rule has been criticised on the ground that the courts have found difficulty in attaching 
pradcal meaning to it.68 Also this part of the law has been described as 'steeped in absurdity'.69 In 
the Supreme Court of South Australia Chief Justice Bray remarked: 

I think it is hard to regard this ancient rule about the capacity of a child ... as altogether satisfactory or suited 
to modern conditions ... 70 

Nevertheless, as with the concept of the age of criminal responsibility, the reform or 2bolition of the 
rule should be undertaken only in the context of a thorough-going review of the relevant criminal 
law principles, preferably on a national basis. For the time being the doli incapax rule should be 
ncained in the A.C.T.71 It does embody a recognit:on of children's immaturity and of the need to 
give them special protections in their dealings with the criminal justice system. It is thus consistent 

62 For a discussion of what is meant by a knowledge of wrongnc'i,; in this context, see Howard, Allstralian 
Criminal Law, (3rd ed., 1977),355-56; Williams (1054), 493-4514 and Williams (1961) 818-820. Relevant 
English authorities are R. v. Gorrie (I919) 83 JP 136; B v. R (1960) 44 Cr App R I; R v. B, R v. A [1979] 3 All 
ER 460. For the purposes of the interpretation of the law in the AC.T. probably the most relevant decision is 
The Q~een v. M(I977) 16 SASR 589. 

63 Criminal Code (Qld), 5.29; Criminal Code (W.A.), s.29~ Criminal (~ode (Tas), s.18(2). It should be noted that, 
with respect to the presumption, the Queensland Act sets the upper age at 15. 

64 McDonald v. Lucas [1922] VLR 47. (Cussen J also held that the Childrens Court Act 1915 (Vic) did not affect 
the presumption.) 

65 The Queen v. M (1977) 16 SASR 589. 
66 The relevant English common law became part of the law of N.S.W. in 1828 when the Australian Courts Act 

(9 Geo IV c.83) was passed. Section 24 of that Act provided, among other things, that: 
... all laws and statutes in force within the realm of England at the time of the passing of this Act •.. shall be applied in 
the administration of ju~tice in the Courts of New South Wales and Van Diemen's Land respectively, so far as the same 
can be applied within the said colonies .. .-

The Seat of Government Acceptance Act 1909 (Cwlth), s.6(1), applies all laws in force in N.S. W. to the AC.T. 
'until other provision is made'. 

67 For a similar appreciation of the significance of the rule in the English juvenile courts, see Williams, (1961), 
820-821. 

68 Howard, 355. 
69 Williams, (1961), 820. 
70 The Queen v. M(1977) 16 SASR 589,595. 
11 The A.C.T. Police have expressed the view that the doli incapax rub should remain part of the A.C.T. law. 

Submission. 17-18. 
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with the Commission'S view discussed below72 th d" . 
should be retained and that these rocedures ' at Istl.nCtlve 'procedure~ for young offenders 
account the fact that they do not ~ways act i~:O~I~ be deslgn.ed, m appropnate cases, to take into 
doubt about the applicability of the dot· u

l 
y. re60nslble manner. In order to remove any 

the new Ordinance There is however I Incapax ru ~ III t e A.C.T., the rule should be embodied in 
in terms of a child'~ actual knowled e' ~~~e uncertarnty as t? wh~ther th~ rule should be expressed 
appreciate their wrongness. Each of~he exi~i~;o~gntes~.of hIS actIOns or III te~ms of his capacity to 
to the child's capacity to appreciate the wron us ra/~~ statutory fo.r~ulat,ons of the rule refers 
uniformity, and because there is no reaso g?ess a IS act or oml~sIOn. 73 In the interests of 
approach should be adopted in the relev:n~op~~~~r~~:aitthhese forC~h~IIdatIOns are defe.ctive, a siClilar 

e new 1 Welfare Ordmance. 

---12 Para.] 16. 
See Criminal Code (Qld) 29' C' . I ~ ,s., f1mtna Code (W.A), s.29; Criminal Code (Tas), s.18(2). 
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69. In this chapter a description is given of A.C.T. procedures for dealing with children alleged or 
found to be guilty of an offence. First, the practices employed by the Australian Federal Police will 
be described. This is followed by an analysis of the jurisdiction and procedure of the A.C.T. 
Childrens Court, together with an outline of the measures available to that court when a child is 
found to have committed an offence. The law governing appeals from the Childrens Court to the 
A.C.T. Supreme Court is discussed. Finally, the powers of the Supreme Court with regard to child 
offenders are considered. The descriptive material in this chapter, like all such material in this report, 
is based on information obtained from numerous interviews with magistrates, members of the 
Australian Federal Police, court staff, members of the Welfare Branch and members of other 
agencies involved in the A.C.T. child welfare system. This information was supplemented by that 
derived from the Commission's own statistical surveys which have been described in Chapter 1. 
During the preparation of this report drafts of descriptive material were submitted to A.C.T. magis
trates, members of the Australian Federal Police, a member of the Childrens Court staff, and to 
member:;; of the Welfare Branch. Comments and criticisms were invited, and changes made when 
these were received. In addition, a number of the consultants to the Commission were actively 
involved in the Territory's child welfare system, and they scrutinised the descriptive' material while it 
was in draft form. 

Australian Federal Police Procedures 
70. On the Street Work When on patrol a member of the police might notice a child misbehaving, 
e.g., littering or acting in a rowdy manner at a shopping centre. Such a child is normally spoken to, 
but no further action taken. Occasionally, such an incident results in the child being taken home by 
the police. This might occur if he is cheeky and the officer concludes that it is desirable to talk to the 
parents about the child's attitude and behaviour. It is common practice for the officer to note the 
incident in a notebook; sometimes a field report! will also be completed. If the officer is a member of 
the Juvenile Aid Bureau a record will be made in the occurrence book. Police officers who deal with 
children on the spot are conscious of the need to keep a written record in case their actions are later 
questioned. If an irate parent comes to a station to complain, the notebook or field report entry can 
be consulted. In deciding whether to make a written record an officer might be influenced by a 
child's attitude. If the child is insolent or aggressive some police feel that this is a reason for noting 
his name. To estimate how often the police informally warn2 children, the Commission conducted a 
survey of police practices between 1 June and 30 August 1979. Officers were asked to complete a 
questionnaire every time they dealt with a child.3 For the period, 300 children were recorded as being 
dealt with, the majority by way of an informal warning (54%).4 Of these warnings, 89.5% were 
recorded in one or more of the following: 

A field report is a brief report completed for the Crime Collation Unit (see para.83). 
Some police speak of 'warnings' in this situation and others of 'cautions'. In this report the term 'informal 
warning' refers to informal on-the-street admonitions, while the term 'formal warning' is used to descrIbe oral 
or written admonitions administered once a case has resulted in the completion of a report and has thus been 
brought into the official system. 
The Commission has no way of assessing the precise reliability of the results obtained in this survey. It is not 
known to what extent the police complied with the request to complete the relevant questionnaires. Nor is it 
known how many of the contacts recorded were th~ result of behaviour which could have consltituted a 
criminal offence (and so could have been dealt with by the Childrens Court) or how many rcsul1ted from 
youthful misbehaviour which was not criminal. 
This figure must not be taken as an indication that the remaining 46% of contacts resulted in prosecutions. Of 
the /A%, an unknown number of cases resulted in the administration of formal warnings after a report had 
been submitted to a senior officer. 
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• field report 
• officer's notebook 27.6% 
• message card . 20% 
• J '1 14.7% u.ve~I e Aid Bureau OCcurrence book 35.9% 
e cnmmal offence report 1.2% 
• official report 

0.6% 
If a field report or a criminal offence re ort is com I . 
ab?ve, this means that the child's name ~ill find 't p ete~ regardmg any of the incidents described 
Cnme Collation Unit.s Also in one branch ~ sway mto t~e central records maintained by the 
h~vc been in trouble. In another branch re~~r::- e~s te~p t~elr own records of local children who 
tamed. However, some contacts are not ;ecorde~ c;.ha C oca ?ff~nders (adult and child) are main
been spoken to on six occasions by a eneral d: e. ommlSSlon was told of one child Who had 
any ?~ these .encounters. A decision to gcom leteU!I~~ pohce officer and no record had been made of 
SUSPICIOUS CIrcumstances: the child might ~ ear li~~/eport usuaHy reflects the view that there are 
spo.ke? to on two successive nights as a resut:~f . '! to ~eco~e an offender (e.g. because he is 
he IS m the company of a known offender Th SU;PICI~US ~haVIOur) or might be noticed because 
handled, and its OCcurrence book is a source fro e ~yemle AId Bureau keeps a record of matters 
tion. Because this book lists cases which w Id m w Ich the Crime Collation Unit extracts informa
the Unit does not record the names of all ~~ild not no~mallY res~lt in the completion of field reports 
officer believes it is imperative that a tt -b ren w 0 appear m the occurrence book. If a Buread 
o b rna er e recorded by the U 't h '11 • ccurrence ook accordingly. m e WI mark hIS entry in the 

?1. Minor Offences: Investigation Procedures Offence . . 
m .a number of ways. A member of the public (us 11 s t~om':l1I!ted by chddren come to police notice 
chIld committing an offence, an investigation of ~~/ e ~Icttm) may report that he ~as observed a 
offic~r on patrol may apprehend a child breakin 6°~te offence may lead to a chIld, or a police 
p~bhc are made by telephoning or (rarel b .g.t.e aw. ~ormall'y reports by a member of the 
wItness might report a matter to a police ~ y vI~ltt~g a pohce sta.tlOn. Alternatively, a victim or 
may be made to Police Operations or to ~h c~ w 0 appens to be m the vicinity. A telephone call 
(containing brief details of the incident) is e of en d or Belconnen police stations. A message card 
th~ s~ene. The normal procedure is that t~~~~a ete and the operations. room despatches a car to 
Crnnmal Investigation Division) will be d t r~std and most appropnate car (general duties or 
telephoned the Juvenile Aid Bureau or if t~sp'a ~de . However, If the victim of an offence has 
Branch, Bureau officers may attend. 'Except i~ ~~~I ~.~t ~as occurred in the area patrolled by City 
Bureau ~o.not become involved in the routine i / y. ranch ~rea, ~embers of the Juvenile Aid 
area theIr l11volvement depends on their availa~~~~ I~att~n of chdd cnme. Even in the City Branch 
~hen B~re~u officers are working on other cases or~' ot er members of the force are called upon 
tlon begms m the normal way and the offi . hen they are not on duty.6 When an investiga 
invariably continue to handle the cas ;nce IS traced to a. child the investigating officer will aIm os; 
an otfel!ce is reported, an allegation ~f t~:r~ ;r~~~l~;f mvestigative p!,ocedures employed When 
complamant shopkeeper or an emplo ee t I h oP. may be conSIdered. In such a case the 
where the child is being detained. He~sce~:fnso~es th~ P?hce and an officer will be sent to the place 
states the allegation in the child's presence Th ~~~~Ild s name and age and then the complainant 
The statement is written out by the office .' 1 e c hI IS asked whether what has been said is correct 
tYI?ed form. If there appears to be suffi~i~~t on~d and and the complainant signs it. It is later put i~ 
dnven home7 or, more commonly requested t~VI ence to take the matter further, the child will be 
c~u~se is taken efforts must be m~de to contactt~~om:rany t~e Office: to.a police station. If the latter 
thIS. IS to secure their presence when the child is in p . ents If the chdd IS under 16. The purpose of 
statIOn. Not all offences involve the pre" /e~vlewed. ~he parents are asked to come to the 

• se .. lce 0 t e complamant at this stage. For example, a 

See para.83. 
Bureau officers are divided into two basic shifts 0 
~~. On T~ur~day, Friday and Saturday memb~rs ~;e~~~~:r:~~ ~.t:. to 4.00 p.m.; the other, 2.00 p.m. to 10.00 

en a chIld IS taken home it is common practice for th r' p.m. to 12.0? p.m. or 6.00 p.m. to 2.00 a.m. 
made. for st.olen property. e po Ice to ask to see hIS room so that a check can be 
See dISCUSSIon of interviewing, para.74. 
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burglary may be reported and the details recorded on a criminal ~ffence an.d mo~us operandi rep.ort. 
This may be later traced to a child who will then be taken to a statIOn to be IntervIewed. At some tIme 
during the initial investigation (usually at the police station) the officer contacts the Crime Collation 
Unit to check whether any warnings are recorded against the child's name and also contacts the 
Criminal Records Unit for details of any previous court appearances by the child. In addition, some 
officers contact the Juvenile Aid Bureau, as it may hold information about children whose names are 
not recorded by the Crime Collation Unit or further information about those whose names are so 
recorded. 
72. Warnings If the child denies the allegation and guilt is not clear or if the offence is trivial (e.g., 
the theft of a very minor item) the apprehending officer may decide to take the matter no further. 
Where an admission has been obtained, the child, who at this stage will either have been taken home 
or will be at a police station, will be counselled an? formally wa~ne~ in ~he pres~nce of a parent. The 
officer will prepare a brief report for the branch Inspecto~9. ThIs Will give detaIls of th.e offence, an 
indication of the attitudes of the child and parents, and Will request that no further actIOn be taken. 
When an officer acts in this way and a warning is administered this does not appear to be in accord 
with a 1977 instruction lO issued by the then Deputy Commissioner of the A.C.T. Police. This states: 

A practice appears to be developing whereby some members investigating ~ffences commit~ed by ju~eniles 
take it upon themselves' to caution the offender and elect not t~ ~roceed .Wlth. the preparatIOn of ~nefs of 
evidence for adjudication by the Legal Division. This procedure IS In conflIct WIth Departmental polIcy. 
It is accepted that there are a limited number of minor matters .investigate.d where .it is re~sonable and proper 
that Court proceedings should not eventuate and the preparatIOn of a bnef of eVIdence IS not warrante? In 
such circumstances, and those occasions wiII be few, investigating members are authorised to submIt an 
appropriate report to the Officer in Charge of their Division recommending a caution. . 
To ensure no unnecessary delay in the submission of briefs of evidence, reports seekmg approval for no 
further action must be submitted immediately upon completion of an investigation. 
Under no circumstances should an investigating officer inform any offender or other person that actic,n wiII 
not be taken until so authorised by the Officer in Charge of the Division to which he is attached. 

Notwithstanding this instruction it is clear that it is not uncommon in pr-':lctice for decisions t? be 
reached about minor offences without the authorisation of the branch officer. It may not be strictly 
accurate to use the word 'decisions'. Although in general in such a situation the branch officer is 
presented with a fait accompli it is always possibl.e for this ?fficer. to order ~ prosecution. Such a 
course is extremely rare and places the apprehendIng officer In a difficult pOSItIOn for he must then 
return to the child and parents (who are under the impression that the matter has been concluded) 
and inform them that the case is to be taken to court. Further, the officer must then locate the 
witnesses, obtain statements and prepare a brief of evidence. 
73. Decision-making Process To understand how this departure from official procedure.s occurs ~t is 
necessary to understand sometHllg o~ the organisatio.n a?d attitudes. of the police. A ~olt~e force IS : 
hierarchical structure and the AustralIan Federal PolIce IS no exceptIOn. Generally, aJumor membe, 
will share a patrol with someone more experienced. He will be under the supervision of a shift 
sergeant, who will be aware of the matters being investigated and who .w~ll endeav0ll;r to oversee the 
handling of cases. The reports which those on patrol submit are scrutImsed by a ShIft sergeant and 
by a station sergeant. Before concluding that a child'~ offence is not ser~ous eno~gh to warrant a 
prosecution, the apprehending officer will normally dIscuss the matter with the sluft se:geant. The 
report on the incident will include a recommendation by the sergeant that court proceedIn~s are l!0t 
required. Thus the decision not to initiate a prosecution will be the re~ult of a process In WhiCh 
experienced police officers have participated. Further, these members wdl ~~ aware ?f the branch 
officer's requirements and expectations. SO.me b~anch officers delega!e ?eCISIOn-ma~mg I?owers to 
their station sergeants. One branch officer IntervIewed ?y the Comm~ssIOn. though~ It d:sI.rable for 
non-commissioned officers to handle minor offences WIthout consultmg hIm. In hIs opInIon these 
mFrmbers of the force find more satisfaction in their work if they are permitted to exercise responsi-

During the day there is a chief inspector in charge of each of the three general branches (City, Woden and 
Belconnen). At night all three come under the command of a single duty officer. . .. . 

10 Although this instruction was superseded when the Commonwealth and A.C.T. Pollee amalgamated, It IS stIli 
on occasions followed. 
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bility. He also believed that the decisions in these minor matters could be made more sensitively if 
the apprehending officer participated in them. This was because the officer on the spot was frequent
ly better able to assess the personalities of those involved than the commissioned officer who must 
rely on reports. The apprehending officer has the feel of the case and knows how the child and 
parents reacted. Finally, there is the need to avoid unnecessary paperwork. A brief of evidimce in 
~espe~t of a simple larc~ny can take some hours to prepare. If the apprehending officer can correctly 
IdentIfy those cases whIch need not go to court and can deal with them at once with a minimum of 
paperworkll a much more efficient system results. Indeed, if this 'short circuiting' did not occur, the 
sy~tem would probabl?, bog down in a mass of paperwork. Alternatively, if official procedures were 
strIctly enforced, and It was necessary to submit a full brief of evidence to enable a branch officer to 
reach a decision, it is very likely that unofficial handling of cases would continue but that no written 
record would be kept. An insistence on formal procedures could drive war~ings underground. 
Another branch officer interviewed also accepted that decisions on minor matters should be made 
without reference to him. His view was that it is proper for the apprehending officer to make 
decisions in consultation with a sergeant who is aware of the inspector's policy. It is the sergeant's 
function to advise the apprehending officer whether a full brief of evidence should be submitted to 
the inspector (in doubtful cases this brief can be submitted with a recommendation that a formal 
warning be administered) or whether the case can be handled more appropriately by way of a one
page report. In short it was this i.nspector's opinion that it is for a sergeant to sift out matters which 
do not require his consideration. A number of arguments can be put forward in favour of the 
unofficial procedure described. It allows for the quick handling oftrivial offences with a minimum of 
paperwork. The child can be warned at once whereas going through the official channels can mean 
that the child must wait for some days before the outcome is known. There are many who believe 
that, especially where children are concerned, it is most important that decisions should be reached 
as soon as possible. Further, the ability to make a quick decision is relevant to the way in which the 
interview with the child is conducted. If there is a possibility of court proceedings the interview must 
be conducted reasonably formally so that evidence can be assembled in a form acceptable to a court. 
However, if the apprehending officer has already decided that court proceedings are unnecessary 
t~e~ the interview can :De condu~ted more informally and the encounter turned into a counselling 
sessIon rather than an mterrogatIOn. Often the officer does both, and after a formal interview offers 
informal counselling. The argument against unofficial warnings can be briefly stated. What is 
involv~d is the unsys~ematic exercise of discretion. Without a finding of guilt by a court, the child's 
name IS entered on a record maintained by the police. The Australian Federal Police do not have 
writt~n guidelines as to which children's offences are more appropriately dealt with by way of a 
warn mg. In the absence of such guidelines, decisions can be made on the basis of an individual 
officer's attitudes, rather than on the basis of consistently applied rules. In practice, as might be 
expected, the child's age, the seriousness of the offence and the existence or otherwise of a record of 
previous offences are the main factors which the police take into account. Thus a 10 year-old accused 
of a minor theft is unlikely to be taken to court. A 16 year-old alleged shoplifter will probably be 
prosecuted. When formal warnings are administered in the situations outlined, a criminal offence 
and modus operandi report should go to the Crime Collation Unit so that the child's name can be 
recorded. Information that the child has been warned will therefore be available should he come to 
notice again. 
74. Matters Handled More Formally: Interviewing Before describing more formal procedures it is 
necessary to make a distinction between children who are either formally warned or dealt with by 
way of summons, and those who are arrested and later charged. Police practices employed for the 
former group will be described first. The initial stages of an investigation have already been de
scribed. When a child is apprehended, a preliminary interview is conducted and statements taken. If 
a child denies the allegation against him, the apprehending officer must decide whether the evidence 
is sufficient to take the matter further. If he decides to proceed, the alleged offender is normally taken 
to a station and checks are made concerning any previous dealings with the police. More questions 
may be put after the child has been cautioned that the answers may later be used as evidence. The 

II The only paperwork required if a matter is handled in the manner described is a one-page report outlining the 
facts and the outcome, and a criminal offence and modus operandi report. 
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• 12 t t that questioning of a child under 16 should 
Australian Federal police. Gene~al I~strutt~~ns rel~:a~t paragraphs of General-Instruction 13 state: 
not occur unti.l ~n adult wltn~sts IS.P~"::~i~dIJ :he interview shall be cor,ducted in the presence of the child's 

2 Wh.;-re It IS necessary to In ervle , 
parents or guardia?, if pra.ctica~le. . P Ii e Station and the parent or guardian is not available, the 

3 Where the person IS to be mte~vlewed at a 0 c f . mberl4 of the Australian Federal or State 
interview shall be conducted In. the p.rese~ce 0 a sentor me 
Police who has no involvement In ~he In.qUlrYi h pre Station an independent responsible adult shall 

4 If thi~·;.is not possible by means of IsolatIOn 0 teO IC , 

be present. b ed IS The Commission has no way of knowing how 
In the past, these rules have not alWay~ be~n ~de~e ~oted that other than parents and senior poli~e 
strictly they are observed at present. ht s f ~~l the role of guardian who may be present. Except In 
officers it is normally only persons w 0 u . t hoose an adult such as a welfare worker or 
isolated police stations~ it is n~t up to th:n~h~: se~~s that the number of cases in which a police 
clergyman, althougtJ. thIs sometimes happ '. 'lable) is small The police usually prefer to 
witness must be used (~ecause no other perso~~~ a;:~e officers hold the view that the courts are 
have a parent or othe: ~ndependent !lddult pr~~ .. d 'f an interview is conducted in the presence of 
more likely to be SUSpICIOUS of the eVl ence °d' am~o~etimes locating the pa.rents is difficult. When 
a police witness rather than a parent or guar l~~d f a time at a station. In sc,me cases the parents 
this happens it may be necessary to keep t~e c 1 or aged 16 or 17 there are no regulations as 
refuse to come to the station. In t~e cas~ 0 young pers~nsconducted as they would be if the suspect 
to the presence of witnesses, and mter~ews ~ft\nor~~e ~o contact the parents before the interview 
were an adu.lt.. However, usually an e ort ~l r aJu~ to be present. If a child or young person is in a 
begins, and It IS common. fo~ a paren~ ~r o~ e ply Para 7 of General Instruction 13 states: 
shelter or residential instItutIOn, .specl.a ru es. ap . n 'erson l6 in a shelter or institution managed by a 

A member may be permitted to fInhtervlew a ?htl~ org~~~ t;af shelter or institution. The child or young person 
Department with the approval 0 t e person In c .ar . 
shall not be interviewed unless one of the folloWIng people are present. 
(a) an officer of that Department; 
(b) a parent or guardian of the child or young person. f G 1 

Special rules govern the interviewing of children and young persons at school. Para. 6 0 enera 

Instruction 13 states: . . ' erson at a school, the consent of the parent should be fi.rst 
Where it is necessary to mtervlew a child or young p h Id b btained from the Duty Officer or other sentor 
obtained. If the parents canno~ be located, ~onsent ~ .ou the ei~terview is attached. In all instances where an 
member of the Division to whIch the mem er requlflng th r teacher nominated by him shall be present. 
interview takes place at school, the Headmaster or some 0 e 

12 

JJ 

14 

15 

16 

. 979 (C lth) the Commissioner may issue 'General Orders' 
Under s.14 of the Au~trali,an Federal pohcf Act !. "f ~e Commonwealth and AC.T. Police, the Commis
and 'General InstructIOns. Before .th? am~ ga~a 10~ t. 'General Orders and Instructions'. These were 
sioner of the AC.T. force issued slmtl~r dlr~ctl.ve~, nO;~o~~sions) Ordinance 1972 (A.C.T.). Although the 
issued pursuant to s.18(1) of the pohced(D

I 
IScIPl~?ary, are no longer in force, the practices developed under 

former AC.T. Police 'General Orders an nstruc Ions 'ate 
these orders and instructions are still followed when they are approprt

d 
thO e age of 16 

• . . 13 'h'ld' means a person un er . 
Under para. 1 of General Instruct~on , a, c I. ber' means a member of, or above, the rank of Senior 
Under para. 1 of General Inst.ructlo.n l~, a sentor mem 
Sergeant who is senior to the m~ervle(7;~~)~~m~~TR 21. The far:ts of the case were that in 1976 a .14-
See, for example Pascoe v. ~/ttle . " ned b a olicewoman and a male sergeant. No cautIOn 
year-old girl was taken t? a polIce statIOn and que~L~~ ft an~ it ~as only then that arrangements were made ~o 
was administered. The girl confessed to a ~harge.o ~ 'm'lar incident _ involving the questioning of a girl 
have the girl's mother brought .to the poltc:-e statIOn. S\~d _ is recorded in an unreported decision of the 
and the obtaining of a confeSSIOn before ;~:)p~e~ts ~m the following comments by the Department of the 

. A.C.T. Childrens Court (25 ~epte~be~ 1 ,.0 e a .S?[T]here have been occasions when youngsters have 
Capital Territory on police mte':'lewmg of chlldr~n. ossible to substantiate these claims. It has also 
claimed that they ~ave been. subject to duress .. I~ IS n~t that their youngster had been detained until some 
sometimes been claImed that parents were not m onne . 
time had lapsed.' Submission, 53.., ' means a person who has attained the age of 16 years 
Under para.l of General Instruction 13, a young person 
and is under 18 years. 
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During an interview the apprehending officer may take notes of what is said or may decide to make a 
full record of the interview. A formal record of interview is normally made only if the offence is ve;:y 
serious. It takes the form of questions and answers. The officer takes these down in long-hand or on a 
typewriter. The child is given the opportunity of reading the record or having it read to him and 
signing it if he wishes. The document is also signed by the witness. 17 The child may be given an 
opportunity to make a written statement and, if he does so, this must also be signed by the witness. 
The initial stage of the process is now complete and the child is told that the matter will be reported. 

75. Police/Welfare Branch Liaison It is not normal practice for the police to advise the Welfare 
Branch that the child has been apprehended. However, occasionally an apprehending officer tele
phones a welfare worker. Much depends on the sort of relationship which has been developed 
between particular welfare staff and police, There are no formal arrangements to ensure regular 
liaison between the Welfare Branch and the police. Among Welfare Branch staff views differ about 
the liaison which exists between the two agencies. Some believe that it is now less close than it used 
to be and that contacts were easier to maintain when Welfare Branch and police numbers were not 
so large. It was also pointed out that when the Welfare Branch caseloads were smaller the welfare 
worker who prepared a background report for the court would accompany the child to court and 
this gave the officer the opportunity of getting to know local members of the police. The making of 
such contacts facilitated pre-collrt liaison. On the other hand, some members of the Welfare Branch 
believed that liaison with the police is now better than it was in the past. Some welfare staff 
telephone members of the police when they are preparing reports. Liaison is likely to be initiated by 
the police if they are aware that the Welfare Branch is working with the child or with his family. On 
the subject of liaison generally one police officer commented that it 'could be closer'. Members of the 
Welfare Branch are never involved in the decision as to whether the child should be warned or 
prosecuted. This decision is solely the responsibility of the police, 

76. Formal Warnings The apprehending officer's report of the incident, the record of interview 
(where one has been completed), the complainant's statement (if available) and statements by any 
other witnesses make up the brief of evidence. To this are added details of the child's previous court 
appearances, if any. This information is obtained from the Criminal Records Unit. In his report the 
apprehending officer refers to any recorded warnings. This officer must also complete a crimina! 
offence and modus operandi report for the Crime Collation Unit. Having completed the necessary 
paperwork the apprehending officer usually submits the file (via his supervising. sergeant) to the 
branch officer. This officer considers whether the child will be prosecuted or dealt with by way of a 
fermal warning. The apprehending officer is required to make a recommendation about the out
come. If a formal warning is recommended and the recommendation is accepted, the brief may 
come back to the apprehending officer with a direction to administer the warning. This may be done 
in the child's home in the presence of a parent, or the parent and child may be asked to come into a 
station. Alternatively, a formal warning may be administered at a station, by a sergeant (or occasion
ally the branch·inspector). Sometimes when a child is formally warned the apprehending officer will 
advise the child and/or the parent to contact a welfare agency.iS For example, a parent might be 
advised to get in touch with the Welfare Branch, or a Capital Territory Health Commission service, 
such as a Community Health Centre, a Child and Family Guidance Clinic or the Child and 
Adolescent Unit. However, this does not amount to a formal referral. It is up to the family to decide 
whether to act on the advice given. Further, some police undertake a limited amount of follow-up 

17 

18 

The need for the witness to sign any written statement made by a person under 16 is made clear in para. 5 of 
General Introduction 13. This states: 

Whenever a written statement or record of interview is taken from a child or young person, the signature of the parent 
or guardian, independent responsible adult or senior member present not involved in the inquiry shall be obtained on 
the document. 

There seems to be some inconsistency in the General Instruction, for this provision applies to children and 
young persons, whereas the provision dealing with the need for an adult witness seems to apply only to 
chi.ldren. 
The Juvenile Aid occurrence book indicated that such a recommendation was made in 48 cases (9.2% of all 
cases). It should be remembered that this figure relates only to cases dealt with by the Juvenile Aid Bureau. No 
figures are available with regard to cases handled by other members of the force. Also, some of the 48 cases 
might have involved behaviour not amounting to an offence. 
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work and might visit a child who has been formally warned. If the child has denied the offence, the 
apprehending officer will note this fact in his report and the branch officer will decide whether the 
evidence is sufficient to take the matter further. If he decides that it is not, no action will be taken. 
77. Prosecution If a recommendation that a child be formally warned is not accepted, the file is 
returned to the apprehending officer with a direction that proceedings by way of summons be 
initiated. The officer then prepares an application for a summons. Alternatively the apprehending 
officer might have conclud~d that a prosecution is appropriate and will have submitted the file with 
the application already prepared. The brief of evidence is forwarded to the Legal Branch.19 It is in 
this branch that the decision about the issuing of a summons is made. In the Legal Branch both the 
evidence and the appropriateness of a prosecution are re-considered. Factors taken into account 
include the child's age, previous history and the seriousness of the alleged offence. Notwithstanding 
the earlier conclusion that the child should be taken to court, it might be decided that there are 
circumstances which justify the taking of no further action or the administration of a formal 
warning. If approval is given for the issue of a summons the brief goes from the Legal Branch to a 
typing pool where the summons and information are prepared. The brief comes back to the Criminal 
Adjudication Section of the Legal Branch so that it may be checked. A sergeant in the section signs 
the information and a hearing date is then set. The summons and information are lodged with the 
court and the summons is forwarded to the Police Warrant and Process Section for serving. The 
summons is served on anyone of sufficient age at the child's home. Two to three days before the date 
set for the hearing the brief is taken to the Deputy Crown Solicitor's Office. A member of this office 
conducts the prosecution on behalf of the informant police officer. If a plea of guilty is entered the 
matter proceeds. If the child pleads not guilty a date for hearing is fixed, generally within four to six 
we;eks. The file is forwarded to the Criminal AdjudIcation Section where the attendance of witnesses 
is arranged. After every adjournment members of the Criminal Adjudication Section check with the 
Criminal Records Unit to see whether the child has, in the interim, come to notice for further 
offending. 
78. Children Who Are Charged: The Law and Police Instructions Section 352(1) of the Crimes Act 
1900 (N.S.W.) as it applies in the A.C.T., provides for the arrest without warrant of persons in the act 
of committing or immediately after having committed an offence (whether punishable summarily or 
on indictment) or any person who has committed a felony for which he has not been tried.20 Wide 
powers of arrest without warrant are also conferred on police officers in the A.C.T. by s.18-20 of the 
Police Ordinance 1927 (A.C.T.). Further provisions dealing with police powers of arrest in the 
A.C.T. are s.8 and SA of the Crimes Act 1914 (Cwlth). Section 8 provides that the common law 
powers of arrest without warrant which are exercisable by a constuble or by any person with respect 
to breaches of the peace may be exercised by any constable or any person with respect to offences 
against the Commonwealth Crimes Act involving a breach of the peace. Section 8A provides that 
any constable may arrest any person without warrant if he has reasonable grounds to believe that the 
person has committed an offence against a Commonwealth or Territory law and proceedings by 
summons would not be effective.21 In an unreported A.C.T. case, Mr Justice Blackburn referred to 
the complicated state of the law and said; 

19 

20 

21 

22 

In my opinion the law of this Territory regarding the powers of a police officer to arrest is in an appalling 
state. The interests both of the public and of the police force require its complete revision and its replacement 
by clear provisions all to be found in one placeY 

Before the office of the Commonwealth Deputy Crown Solicitor assumed responsibility for prosecutions in 
the A.C.T., the Legal Division of the A.C.T. Police was known as the Prosecutions Section and had responsi
bility for the initiation and prosecution of p,roceedings. The Legal Branch has retained the former of these 
functions alid hence continues to exercise on behalf of the Commissioner the ultimate control over the 
prosecution decision. 
See also s.352(2) of the Crimes Act 1900 (N.S.W.) as it applies in the A.C.T. 
For ~ discussion ofs.8A of the Crimes Act 1914 (Cwlth) and ofs.l8 of the Police Ordinance 1927 (A.C.T.), see 
Websterv. Mc Intosh (1981) 32 ALR 603. See also [1980] 4 Crim LJ233. Cf. Criminal Investigation, ALRC 2, 
(1975), 10ff. 
Ivan Stefanchuk and John Chaloupka v. Charge and Another. S.C. Nos.938 and 939 of 1973. Unreported 
reserved decision of Blackburn J on 6 June 1974, p.645 of the transcript. 

l 
( 
~. 
) 

I· ! 

I 
I 

I 

Young Offenders: Current Law and Practice / 49 

The Police General Instructions lay down s e . I I . 
These are set out in para. 10 and 12 of Ge~e~~~ {U es re?ardmg the arrest. al:d charg:ng of children. 
officer must be obtained before a child under 16 . nstuctI~~313. The permISSIOn of a commissioned 
10 states: IS c large. On the use of the power of arrest para. 

A child or young person may be arrested When . 
(a) the offence is of a serious nature' one or more of the following circumstances exist: 

~~] ~~: ~:~~S~ity for pre;enting the ~()ntinuation or repetition of the offence' 
? ensure t e appearance of the offender before a Court. ' 

(Cd» ~hhe necess~ty to preserve evidence of, or relating to an offence' ' 
e e necessJty to ensure the safety a d If f h'· • 

(f) belief by the b h !l we are 0 t e cluld or young person' 
mem er t at proceedmgs by sum Id b . . ' 

Cg) the parents are unable to give an undertakin t mon~ wou e Ineffecttve or inappropriate; 
(~) the offence is one of uncontrollable neglect!d 0 pro ~ce .the child or young person at Court on summons; 
(J) the paJ'ents do not reside in the J~c n dor un er Incompetent parental control; 

0) 
respo~sible adult or guardian; a I y an the offender cannot be released into the custody of a 
the chIld has attained the ag f 14 

(k) the offence is committed' eo years and has a previous history of crime' 
the loss of evidence; In company and failure to arrest will result in the esc~pe of the other offenders or 

(I) the offence discloses a, systematic course of conduct by the offender. 
The purpose of these rul(~s is to impose restraints h 
young persons. The General Instructions ex licit! ~~ t e use of the power to arrest children and 
children an~ young persons are to be intitiafed b y ~aa e ~lat, where ~racticable, proceedings against 
the factors lIsted as being relevant to the d " Y Y 0 su~mons. It should be noted that two of 
~n i~str~ction dealing with charging. Arre~~~s~~n to a~fest mIght more appropriately be included in 
mquI~e l~tO the attitude or place of residence ofet~uen y occ(ur on the street bef~fle there is time to 
cases It wlIl only be when a child is back at a stat' e parents see facto~s (g) and (1) above). In many 
consideration to these matters There will b IOn .that t~e apprehendmg officer wiH be able to give 
having decided that a matter ~a; be handl ~ °bccaslOnsr oweve.r, when an apprehending officer _ 
decision When he cannot locate the parents ~r fiY dway 

0 a warnmg o.r summons - will reverse this 
the child in court. The child will then be arrested n BS them unable ~~ gIve an undertaking to produce 
current practice, be made by a commissioned . ec~use the deCISIOn to charge (which must, under 
it is possible for a child to be arrested and the;~c~r) l~ sep~at~ from th~ on the spot arrest decision 
of General Instruction 13 a duty is imposed on th e ~e ~.ase ~Ithout beI.ng charged. Under para. 11 
fo!thwith when a child or young person has been eaanes mg 0 cer to n?tI.fy the parents or guardians 
thIS does not always Occur Further the ffi . 1 rrested. The CommISSIOn has been informed that 
Welfare Ordinance, a duty to see that th~ p~:;~~o~ ~art~l~f t~e s~ati~n has, under ~.54(2) of the Child 
the court when the child appears. c 1 w 0 as een arrested IS warned to attend 

79. Charging Procedure When a child has been brou h' b . 
normally discusses the case with his stati g rack to a statIon, the apprehending officer 
sioned officer to seek permission to charge ~h~ ~~f~af: aand theln. cO.ntacts the ~p~ropriate commis
the watch house sergeant A bench she t . . d pprova IS gIven, the chIld IS then charged by 
may be taken. The arresti~ officer co e IS prepare and the child's fingerprints and photograph 
book25 and the child is ask~d whether~hlete~ the arr~st sheet. Particulars are entered in the charge 
General Instruction 13 state that the cha:g7 IS aFyth~l!fdhe wants to say. Paragraphs 13 and 14 of 

ng 0 a c 1 or young person should not occur in the 

23 Para. 12 of General Instruction 13. 
24 P 2' ara. 9 of General Instruction 13. 

The charge book is a bound volume of forms th t . I . 
age, address, date and the specific char e a a sttpu ates the details to be recorded during charging. Name 
of charging, and the time of release fr;m t~~ ~~::h ~s well ;; the time ~he pe~son was apprehended, the tim~ 
person are recorded These items must be si d ~ - ouse. a search IS carned out, any items found on the 
fingerprinted, photographed or subjected to :~:nd or ~~en thete.rs?n departs. Whether the person has been 
so, the amount of bail is recorded' The bott f -wr~tng ana YSIS IS noted. Whether bail was allowed and if 
recorded the details of Where a chiid was tak~mn 0 elac dP~fgeb ~al s room for comment. In this space is ~sually 

or p ace I al was not allowed. 
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watch house.26 The fingerprinting and photographing of children who are in custody are governed 
by para. 5 of General Instruction 27. This states that the power to fingerprint and photograph which 
s.353A(3) of the Crimes Act 1900 (N.S.W.) confers on the officer in charge at a police station may be 
exercised in respect of a child aged 14 or over who has been arrested and charged with a criminal 
offence.27 After being charged the child may be released on baU2s or kept in custody. The Child 
Welfare Ordinance does not dea.l with the detention of offenders in custody before d first court 
appearance. The decision is made by the watch house sergeant on the recommendation of the 
apprehending officer. Before making the decision the sergeant checks whether there ar;) any out
standing warrants. Where bail is allowed the sergeant fixes the amount. Normally no money is 
required to be put up at this stage, although on occasions cash bail is required. A parent or other 
adult acts as a surety and signs a bail bond. If the child is kept in custody the usual practice is for the 
watch house sergeant to telephone the Quamby Children's Shelter. The child may be briefly held in a 
police cell until a transfer to Quamby can be arranged. A child who has been placed in Quamby 
may, with the written approval of the Assistant Secretary, Welfare, be transferred to the Belconnen 
Remand Centre. Sometimes the police unilaterally decide that a child i~ tOG much of a problem for 
Quamby to handle. In one such case, the police decided that a 15-year-old youth, whom they had 
charged with stealing, would be too difficult for Quamby to contain as he had prior convictions in 
N.S.W. for escaping lawful custody. Consequently, he spent the night in a watch house cell. When a 
child is so detained, he must be held in a cell which does not allow contact with adult prisoners.29 

Paragraph 20 of General Instruction 43 clearly authorises the holding of a child in a ceU.30 Other 
than the arrest sheet, the paperwork which the apprehending officer must assemble in respect of a 
child who has been charged consists of the officer's report on the incident (which may incorporate a 
record of interview) and any other statements. To this is added the child's criminal record sheet if he 
has previously appeared in court. The relevant papers are forwarded to the Legal Branch for 
processing before the court hearing. In addition to the paperwork for the hearing, the officer must 
also complete a criminal offence and modus operandi report for records purposes. Although this 
paperwork is frequently all that is required (as much of the necessary detail is in the arresting 
officer's head) sometimes further statements must be obtained. These are needed if the arrested child 
pleads not guilty. Such a plea necessitates the preparation of a full brief. Further statements may also 
be needed even if there is a guilty plea. A Childrens Court may be reluctant to accept such a plea at 
the first hearing, and if the matter is remanded the police may consider it desirable to gather further 
evidence. Thus the polic~ might go to the first hearing with the bare essentials of a case, but add to 
this during the remand period. These additions may result in paperwork almost as extensive as that 
required for a summons matter. A person taken into custody for an offence without a warrant must, 

26 These two paragraphs state: 
l3 Where a <::hild or young person is to be charged with an offence at a Police Station in the A.C.T., it shall be the 

responsibility of the Officer in Charge of the Watch· House to charge the person in an area or room remote from that 
Watch-House. 

l4 All particulars required shall be obtained and entered in the Charge Book in that area. 
Note also para. 15, which states: 

The child or young person should only be permitted to enter the Watch-House area for the purpose of having 
photographs and fingerprints taken. On other occa.~ions, it shall be at the discretion of the Officer in Charge of the 
Watch-House. 

27 Under the previous General Orders and Instructions (issued by the A.C.T. Police Commissioner) the power to 
fingerprint and photograph children was more restricted. Para. 638 stated that these powers should be 
exercised only in respect of children charged with 'a serious indictable offence'. 

28 The power to release on bail is conferred by s.50(2) of the Court of Petty Sessions Ordinance 1930 (A.C.T.), 
and by s.24(1) and (2) of the Police Ordinance 1927 (A.C.T.), on a police officer in charge of a police station. 
Although the former provision makes this power available in respect of matters where it is not practicable to 
bring the accused before a magistrate within 24 hours of his being taken into custody, in fact it is exercised 
when the delay between apprehension and trial would be much shorter than this. 

29 See para. 20 of General Instruction 43. Usually children are held in cells reserved for females. 
30 Para. 20 of General Instruction 43 authorises the Officer in Charge of a police station to make a decisi021 to 

hold a child at the Watch-House if the circumstances of the case indicate that there would be a s~curity risk if 
the child were held in a shelter or if the child's actions indicate that a shelter would not be the proper place of 
confinement. The paragraph does not oblige the officer to contact Quamby Children's Shelter before making 
the decision. 
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~y virtue of s.50(1) of the Court of Petty Sessions Ordinance 19~ 
as soon as practIcable'. In practice a child arr t d h" h -,0. CA.e. T.), be brought before a court 

before a Court the same day. One arrested f~ ~hew I e ~ e Chlldrens Court is sitting will be taken 
quam?y Ch.ildren's Shelter, and appear the next I11l e~enlng may be held overnight, normally in 
nIght, In WhICh case the first hearing will occ .~nIng, unless .the arrest occurred on a Saturday 
court. by the police. He will be taken by car toU~h~~ l~.nday morning. A c~ild in custody is taken to 
held In a room until the time for the court a 0 I~g rooms at t~e <?hIldrens Court and may be 
brou?h~ to court immediately. Section 24(2) of&~a~a7.ce. ~~~n a child IS. released on bail he is not 
sets limits to the period for which a person rna b 0 ~ce r Inanc~ 1927 !S the only provision which 
~rrested under the Police Ordinance or in resJect r; ease~ on pohc~ bail. This states that a person 
tlOn may be released on bail to appear before a o. tan 0 e~lC~ pUnIshable upon summary con vic
on a public holkiay.31 magis rate Within 14 days, unless this period expires 

80. Sun·ey of Children Charged The Commission . 
ch~rge books. During the year, 712 children32 we~~d~rtoOk ~ detailed analysis of the 1978 police 
children were charged more frequently. c arged, of these 611 were offenders. Older 

Table] : Age of Children Charged with Offences in the A.C.T. During 1978 

Criminal Offence 
!raffic Offence 
Total 

10 11 12 13 

4 14 22 
I 

14 

66 
15 

91 
I 

16 

135 
9 

17 

210 
57 

4 14 23 66 92 144 267 

A r;c:"7~ was kefiPt in re!ation to a high proportion of those charged with offences Thus' 
I were ngerpnnted (77.4%); . . 

: 347 were ~hotographed (56.8%); and 
A 12 had theIr handwriting analysed (2%). 

Total (%) 

543 (88.9) 
68 (11.1) 

611 ~ 

s many children were both fingerprinted and hoto r h ~ 
total more-than 100%. Once charged the . -t f g .ap ed (A8 or 57%) the above percentages 
the remainder, 19.4% were taken to 'Qua:::~~o~;'l~ Ch,Il~~~ were released on bail (56.3%) and of 
house cells, 2.3% were taken to Mar mead d 1 I ~en s e ter, 2:8% were detained in the watch 
Another significant trend identified ~uri t~n 3i3 ~ were taken dIrectly to the Childrens Court 33 
t~an fema!es. Of 611 total, 545 (89.2%) w~;e r:: ~na yS~S was theo higher proportion of males charg~d 
gIves details of the types of offence: a es an 66 (l0.8Vo) were females. The following table 

Table 2: Types of Offences for which Children Charged in the A.C.T. in 1978 

Males 
Property offences 
Drug offences 3 L1 
Disorderly behaviour 10 
Sex offences 79 

Females 

53 
I 
4 

Total 

368 
11 
83 Other 11 
11 ~ offences 63 7 70 

Total -======================-------~~6~7----------------~I~--------------j6~8 - 545 
66 611 

81. Charge or Summons: rite Procedures Com ared 
states that, where practicable, proceedinas a ~.!jJ t h 'l:lthough para. 9 of General Instruction 13 
summons, the Commission's analysis of ch7~ns c ~ ren and young persons shall be instituted by 

rens ourt records for the period 1 June 1978 to 31 

JI If the offence is an indictable one in res ect of h' . 
32 observe the fourteen-day rule. p w Ich the polIce have the power to grant bail the practice is to 

For the pUrpose of this analysis a child was counted ev . . 
JJ the 712 tota! i~cludes those arrested more than once. ery time hiS name appeared in the charge book. Thus 

In the remaInIng 5.9% of the cases, the decision was either not clear or not stated. 
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May 1979 indicates that 61 % of non-traffic offenders were charged.J4 The use of a summons causes 
substantial delays. For example, at one sitting of the Childrens Court it was noted that two traffic 
matters had taken over five months to reach the couli, and four had taken over eight months. A 
charge of theft heard at the same sitting had taken seven months. There are many who believe that if 
a child is to be prosecuted he should be taken to court as SCh1n as possible after the alleged offence.JS 

A desire to handle cases speedily seems to be a major reason for the high number of arrests.J6 Some 
experienced officers interviewed frankly stated that they prefer to charge children in order to bring 
cases to court quickly.J; A number of officers expressed vehement criticism of summons procedures. 
One, for example, described them as 'archaic' and another regarded a:; 'scandalous' the time taken to 
bring a child to court on a summons. Interviews with ~olice indicated that, on occasions, parents 
have requested them to proceed by way of a charge rather than by way of summons. These requests 
were made when the parents realised how long it would take to bring a summons matter to court, 
Another factor is the amount of paperwork which the use ofa summons involves. By comparison the 
arrest and charging procedures are simple.38 This analysis naturally raises questions why the sum
mons procedure is so slow. The answer seems to lie in the fact that the use of a summons brings into 
play an elaborate system. Under para. 5(b) of General Instruction 11 an apprehending officer who 
wishes to use the summons pro,.~edure must, within 14 days of interviewing the alleged offender, 
submit a brief of evidence and an application for a summons or a report explaining the delay. The 
brief is carefully scrutinised and must satisfy the standards set by the Legal Branch. The brief must in 
every case be prepared on the assumption that a not guilty plea will be entered. A formal process of 
checking and re-checking occurs as the brief progresses through the system. A common informant, 
who is a member of the Legal Branch, swears the information. Accordingly the evidence must he 
presented in such a form to convince him that the allegation can be proved. Administrative factors 
may intervene. For examplej there may be .~. delay in serving the summons or the apprehending 
officer (who is required to give evidence ir: ~l)urt) may go on leave. These delays and difficulties are 

34 

35 

To distinguish between charge and summons matters on the Childrens Court bench sheets, the time lapse 
between the recorded ()·,te of the offence and the date of the first court appearance was noted. Lapses of 14 
days and less were assumed to be indicative of a charge, as children charged must appear in court 'as soon as 
practicable' (Court of Petty Sessions Ordinance 1930 (A.C.T.), s.50(1» or, if released on bail, within 14 days 
(Police Ordinance 1927 (A.C.T.), s.24(2». Longer lapses were assumed to be indicative of the use of a 
summons. This method may have produced inaccuracies in the final totals in that it is possible, but highly 
unlikely, for a summons matter to reach court within 14 days. Conversely, if after lel!lgthy investigation a child 
is charged with an offence committed some time earlier, the time lapse may be longer than 14 days, causing the 
matter to be mistaken as a summons matter. As the latter of the two circumstances seems more likely to have 
affected the totals, it is possible that the percentages given for the number charged may be an underestimate. 
Mr. K.T. Dobson, S.M., has criticised the police for the length of time taken to bring a child to court by way of 
summons. The case involved a theft which occurred in May 1978. Following the issue of a summons the child 
appeared in the Childrens Court in September 1978. Mr Dobson commented: 'The whole fact of the matter is, 
of course, it has been hanging over the girl's head for four months now. In my view it should have been before 
the court the day after the offence happened. Four months delay is ridiculous.' The girl was admonished and 
discharged. In such a situation the police feel that they are being criticised for not using the power to arrest 
and charge. 

16 The use of the power of arrest in order to bring children to court quickly is not peculiar to the A.C.T. An 
English study has noted that it used to be the practice for the London Metropolitan Police to proceed by way 
of arrest and charge, rather than summons, when a juvenile waG involved. Oliver, The Metropolitan Police 
Approach to the Prosecution of Juvenile Offenders, (1978), 34-36,40. 

37 

38 

Another alternative - sometimes used - is to employ a priority summons procedure, which results in a 
hearing approximately three weeks after the alleged offence. 
During discussions on the matter a member of the Commissi.on was shown a four-page police statement 
regarding a woman who had been arrested and charged with seven counts of larceny. The statement was the 
apprehending officer's outline of the facts on all matters. To bring the case to court the only additional 
paperwork needed was a bench sheet and an arrest sheet. If the matters had been handled by way of summons 
the following would have been required: seven applications for a summons (one for each count), seven 
statements by the apprehending officer, seven statements by the officer who accompanied him, seven witness 
statements, proof of the value of the items alleg~dly stolen, and seven certificates of incorporation (as the 
property had allegedly been stolen from a company). It was estimated that all this paperwork would have 
taken three days to prepare. 
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avoided by the charge procedure with the added' . . 
do - the whole process is over ~ickl H mcentIve that, If the child pleads gUilty - as most 
h.is p~rents at a disadvantage a;they ~~e ~:~;~r, u~e of the charge procedure .~ay put the child and 
SItuatIOn which may be unfamiliar and even frig~~e:rn~~essure to make a deCISIon very quickly in a 

82. Traffic Offences A Traffic Division form t f h . 
This division has primary responsibility for th spar 0 t e Au;trahan Federal Police in the A.C.T. 
of the force stationed in the ACT also e en orcement 0 traffic laws, although other members 
The a~e at which a driving liceI~c~ ~ay be a~6t~~~:~t;~!~~ ~~ ~;ve committed ?riving offences. 
to notIce for traffic offences are unlicensed d . .' . . IS , and many chIldren who come 
are,Particularly likely to be involved. The ridi~ve~~'t:a~f~~~s o.ne typ~ of situa~ion in which children 
w~ICh re~ults in many complaints to the Traffi; Divisi ~; In pubhc pl~ces.ls a form of behaviour 
nOIse whIch this activity causes. Investigation f ~r te~ a complamt IS made because of the 
that the bike is unregistered and that no thirdrequ~n .y revea s that the young rider is unlicensed, 
procedure employed in respect of traffic offi I?a .y ~nsurance has been arranged. Although the 
differences. Very minor infractions (such as e~~e~IIs sl~ll~r to/gat for oth~r offences, there are some 
the spot by way of an oral warnin Usua al u~e ? slgn~ efore turmng) may be dealt with on 
approach is adopted by police gen~'rall ~t~he mCIdent IS record.ed in a police notebook. This 
~o~plete a field breach report which is r'spe~ia/:;ard/o tm%e ser.IOus matters .the practice is to 
fine procedure in the A.C.T. as there is in 0 rm o~ ra. c.0tI:'en.ces. There IS no 'on the spot 
procedure has been foreshadowed for so ther AustralIan JUrISdIctIOns. Introduction of such a 
processing field breach reports The fiel~~year~ In all branches there is a distinctive procedure for 
Inst~ad, after checking by a sergeant, they g~~~Cth~t~~~ art ;ot referre~ to t~e branch inspector. 
prevIOUS warnings, or court appearances and th ma ecords UnIt, WhICh adds dl~tails as to 
decision about police action is reached On f ethn ce}ol I the, Legal ~ranch. It is in this branch that the 

o N f h' . eo e 10 owmg chOICes may be made' 
, 0 urt er actIOn. . 
e The administration of a written warnin If thO . 

for a. letter to be sent to the offender. g. IS course IS adopted the Legal Branch arranges 

o The Issue of an invitation to be present at a lecture ffi . 
?ifender inviting attendance; if he fails to tt d d on tra . c sa.fety: A letter IS sent to the 
Issued. a en an no explanatIon IS offered a summons is 

«> A summons may be issued requiring att d 
to enter a plea by post.J9 en ance at court or the alleged offender may be invited 

The paperwork which the apprehending officer t I' . 
extremely simple. The field breach report takes t~US I com~ ete With. reg,ard to mmor traffic offences is 
ally it is necessary to attach a statement by the e p ~ce ~. an a~phcatlOn f?r a summons. Occasion
more is required to take the matter to court Thappre e~ I~~ 0 cer or a WItness. Normally nothing 
outcome. For example he might in his re ort e appre en mg officer may make a suggestion as to 
polite and co-operativ~ and the;efore su p est to the i:egal Branch, note that the alleged offender was 
(for example, culpable driving causing d~~th) ~ 7u~~~~gf Iffthe'daIlege~ offen~e is .a very serious one 
83 Po' fIe 0 eVI ence IS reqUIred m every case 

. oltce Records: Information Branch (Crime) Th A' .... 
of centralised records in the ACT The C . C l~ . ustr~h~n Federal PolIce mamtams two types 
and information likely to be of v'al~e in s07n:

e 
o. atlO~ nIt (C.C. U.) collects details of offences 

suspiciously and of persons to whom pOli~~n;~~mes. o~ example, the names of persons acting 
personal characteristics make of car and a . rs spea. w~en on patrol are recorded, as are 
those thought likely to 'offend. The Crimin~~o~:~~~d Th~ ~lm IS to accu~ula~e information about 
appearances and outcome The two unit s nIt (C.R.U.) mamtams data about court 
regard to children the C C· U relies on t'osurtosgoether mfa~et' up th~ Information Branch (Crime). With 

cr ,. • • l' urces 0 m1ormatlOn These a . fi ld . . 
ouence and modus operandi reports Juvenile A'd B . reo e reports, cnmmal 
where an application for summons h'as been co~ ureau o~currence. books, and briefs of evidence 
is transfl:rred to a central card index When a hR:~t~d. ~he mformatl~n from each of these sources 
often a field report is all that the a . rehend' c 1 as een warned m respect of a minor offence 
will also complete a criminal offen~Pand m~~g officer cd°!flPletes. However, sometimes the officer 

us operan 1 report; when this occurs the details are 

39 ~:~::~~~~~~~~~.c matters which went to court between I June 1978 and 31 May 1979,80.3% were initiated 
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checked and the fact that the second report has been furnished will be noted. Not all the incidents in 
the occurrence books are recorded. The officer in charge of the C.C. U. uses his discretion and does 
not enter trivial matters on a card. Details of offences in respect of which a summons has been 
applied for are recorded from the brief before it reaches the Legal Branch. This source is used where 
the apprehending officer has neglected to complete a criminal offence and modus operandi report or 
a field report. With respect to offences dealt with by way of charge it is the criminal offence and 
modus operandi report which provides the normal source of information. Only police officers 
should have access to the records maintained by the C.C.U. This includes officers in other forces: for 
example, the Unit might make information available to members of the N.S.W. force. All requests 
for information are logged so that it is known which officers have sought information on particular 
individuals. C.C.U. records are kept indefinitely, although there is informal culling of the central 
card index. Cards whose last entry is 10 years old are removed from the index, but not destroyed. 
This means that a routine inquiry win not normally elicit information nbout an offender whose card 
has been removed. However, if a special inquiry is made (for example by an officer who remembers 
dealing with a person several years earlier) a search can be made and the card found. 

84. Records o/Court Appearances After a child has appeared in court the C.R. U. receives the police 
brief and records the disposition details noted on the bench ·sheet. For each offender a criminal 
record sheet is compiled. This lists every court appearance in respect of a criminal offence, including 
acquittals, dismissals, discharges and releases on recognizance. It does not list traffic matters dealt 
with by way of summons. A separate ':.ard is compiled for these. If the c.R. U. is notified of the death 
of an offender in respect of whom a cdminal record sheet is held, the record is removed from {;urrent 
records but is not destroyed. Some cuHing of traffic records occurs. If the last entry on the card is a 
minor traffic matter (e.g., a speeding offence) and it occurred some years previously an officer who 
notices this might destroy the card. However, this is not done on a systematic basis and there is no 
instruction requiring the destructima of traffic records after a certain period. A major purpose of the 
criminal record sheet is to provide information should the child appear in court again. A photocopy 
of the entire sheet (including acquittals) is attached to the brief before a person goes to court. After a 
finding of guilt it may be handed to the court or the prosecutor may read out details from it. 
Information from the sheet is also furnished to police officers engaged in inquiries. When a member 
of the Welfare Branch is preparing a background report on a child, he can, provided he obtains the 
child's written consent, obtain a complete copy of the child's criminal record sheet. Inquiries made 
by Commonwealth departments to whom a person has applied for employment are normally made 
via the Australian Federal Police. A copy of any Childrens Court record (with the acquittals deleted) 
is provided. On rare occasions these inquiries are made by the department concerned (e.g., the 
Defence Department). In the case of the Defence Department such a check is made only if the 
person seeking employment has authorised the making of an inquiry. Other departments to which a 
copy of the criminal record sheet is provided are the Immigration Department (which makes 
inquiries about aliens) and the Attorney-General's Department (which carries out checks on pro
spective Justices of the Peace). Also, when a person makes an application for a visa, the embassy of 
the country concerned may, if the applicant gives a written authorisation to the police, be given a 
copy of any record. In such a case the police require fingerprints so that they can be sure of the 
identity of the applicant. Whenever the C.R. U. responds to a request in respect of a named individ
ual the record is stamped to indicate that the Unit cannot guarantee that the record relates to that 
individual unless a fingerprint check is carried out. With the exception of records supplied to the 
court, it is the practic~ of C.R. U. staff to require the child's written consent before it supplies a copy 
of the child's crimhxill record sheet. 

85. Screening o/Cases by the Commonwealth Attorney-General's Department A procedure has existed 
for many years whereby cases involving offences against laws of the Commonwealth alleged to have 
been committed by children under 16 have been referred to Canberra for decision whether the 
prosecutions should be undertaken.40 This procedure involves the approval of the Attorney-General 
or, more generally, the Secretary of the Attorney-General's Department, to the institution of such 
proceedings. When an investigation of such an offence has been completed by a State force or by the 
Australian Federal Police, the brief of evidence should be forwarded to the local office of the 

40 This procedure is not legislatively prescribed. It is an aspect of the exercise ofthe discretion to prosecute. This 
subject is discussed in ALRC IS, (1980), para.94-109. 
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Com~onwealth Deputy Crown Solicitor Th' ffi 
establIs~ a prima facie case. If there is' th~S fi~ ~e ~hecks whether there is sufficient evidence to 
General s Department in Canberra to eth . e IS orwarded t~ the Commonwealth Attorne _ 
prosecuted or warned. Any recom~en~ati;~ ;It~h a recommen?atlon ~hether the child should 6e 
ded. A formal SUbmission is then presented to [he ; ap~rehentmg polIce officer will also be inclu
ap~roved, the Deputy Crown Solicitor is instruct ecre ary 0 the ~e~artment. If a prosecution is 
~~lIvered by a member of the Australian Federal P~~c~ t~~~cee~:IJf It IS !lot, a written warning is 

liS procedure are worthy of note. First the . eel and hiS parents. TVvo aspects of 
~ttorneY-General's Department is someti~es c~~ls~~e~:~7e;~ i~.e ~ffence and the decision by the 

e .outcome. By the time a matter reaches the D' e.. ~s actor has a substantial effect on 
d.eclded that there is no point in prosecut' S ep~tment It IS occasionally so 'stale' that it is 
:~de;;d by the A~torney-GeneraI are prosec~~~~i. ~~~~e lri v~~rd few children whose cases are con-

e epartment m 1976 and 1977, the Attorne -General' c I ren whose offences were referred to 
only.one case. Of the cases considered in 197~ and 197~ ~6artment approved a prosecution in 
w~rntngs.42 Commonwealth offences are not alwa . '. . resulted in prosecutions and 17 in 
eXistence of the special procedure, it seems cle ys dealt wI~h m.the m~nner described. Despite the 
are regularly de~dt with by the General Polici ar ~~t.a.lIegatlOns mvolvmg Commonwealth offences 
without th~ m~tter ever reaching the Attorney~be~::s;~n6A.C.T.) of ~~e Australian Federal Police 
~rocedure mstltuted by the Commonwealth Attorne ~d epa;tment. Not all police know of the 
tlon of.the AC.T. and Commonwealth police D y enheral s ~epartm~nt, although amalgama
mentatIOn. orces may ave faCIlItated ItS more universal imple-

The Childrens Court 
86. Jurisdiction in Crimi;,al Matters' General Si 
~nd determine all charges involving ~ffences w~~~~m~nt rh~ C~i1d~ens Court has jurisdiction to hear 
.ear.and determine most indictable matters If the a~.e ea t 'YIth summarily. In addition, it may 

hon m respect of an indictable offence or if the offi pres~dmg ma~lstrate declines to exercise jurisdic
Supreme Court, proceedings to detern'tine whethe:~~: IS one which must be dealt with by the AC.T. 
AC.T. Supreme Court are heard in the Childrens Cou~~ender should be committed for trial in the 

87. The Relevant Time In criminal matters th Ch'ld . . . 
age? between 8 and 16) and young persons (th I r~ns ;ourt has,Junsdlction over children (those 
~ttamed the age of 18).44 If a young person attain~se w 0 ave attamed the age of 16 but have not 
IS charge~ or appears in court, a question arises a 18 years after he commits .an ~ffence but before he 
of the Chtldrens Court. There are four dates Whi~~o w~~tter such a p~rson IS Within the jurisdiction 

e the date of the offence' cou e relevant m answering this question: 

• the date of the charge" 
It the date the Court hea;ing commences' or 
8 the date on which the hearing is compieted and the case i . 

In the A.C.T., it seems that the relevant 1" . s finally dIsposed of by the court. 
Ordinance state what action the Court may I:::~el~~he tlm,~ .~~ the charge. Sections 57 and 58 of the 

ere a C I or young person is 'charged before the 

41 For ~xample, in a case involving offences aile edl . 
warnIng was approved on 23 June, 1977. In a~ot?e:ommltted on 25 January, 1977, the administration of a 
alle1ed offc:nce and the approval of a warning, and in' aa!~o~\~xactI~ a, year elapsed between the date of the 
emp oyed In the Commonwealth Attorney-General's Ir e penOG was almost eight months. Procedures 
ea~h ?f.~he cases cited a substantial period had elapsed ~:i;rtm~~t a~e not the s~le. cause of such delays, In 

42 s~ miSSion 0': the file to the Department. een e a eged commission of the offence and the 
~I~ures suppiJed by the Commonwealth Attor G ' 

43 Jurisdictions i~ Australia. ney- eneral s Department. The figures relate to cases from all 
For example, In a case which came to the Co ", . 
munications Act 1975 (Cwlth) and bY-laws t~;~~;lOnds n~tJce involving a~ alleged breach of the Telecom-
1981, the boy was charged at 6.20 p.m. the s~me da e:e 0 ence w~s committed at 3.10 p.m. on 21 Januar 

44 clear that the matter was not referred to the Co y nd ~pceared In the Childrens Court two days later It i~ 
The ~ge of criminal responsibility in the A C m.mo~wea t .Attorney-General. . 
defimtions of'chi/d' and 'young person' se~ id~·s~~.elght: Child Welfare Ordinance 1957 (A.C.T.), s.108. For 
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Court' with an indictable offence which is heard summarily, or with an offence triable summarily. It 
is clear from the decision of Mr Justice Kerr in Wrightv. McQualter 4S that the young person must be 
under 18 at the time of the charge. 

I am satisfied that when, after the defendant became IS years of age, he came back to answer the charge 
already made against him and in respect of which he had already several times attended at Court, he was 
within the jurisdiction of the Court in the same way as he would have been if, during or after the hearing he 
had turned IS years of age before the decision was made. The relevant point of time is wher[ the defendant is 
charged before the Court. If at that time he is under 18 years of age then the Court is to be known as the 
Childrens Court and the other provisions of the Ordinance apply.46 

In this case the defendant was apprehended during an anti-Vietnam war demonstration for obstruct
ing a policeman in the course of his duty. A preliminary objection was made before the Supreme 
Court, that when the defendant first appeared before the Childrens Court and on the next two 
appearances which he made before that court, he was not formally charged as a young person. It w~s 
only on the fourth 'occasion of his appearance (by which time he had attained the age of 18 years) 
that the charge was formally read to him. Mr Justice Kerr held that even though the defendant had 
not had the charge read to him while he was under 18 years of age, he had been dealt with by the 
court as a person so charged and therefore came within the jurisdiction of the Childrens Court.47 

Inconsistencies could arise from the application of the rule that the relevant time is the date on 
which the child or young person is charged. This is seen if the type of situation which arose in Wright 
v. McQualter is examined. If a young person allegedly commits an offence just before he attains the 
age of 18, and the relevant date for jurisdictional purposes is the date of the charge, this would 
permit the police to remove the young person from the jurisdiction of the Childrens Court by 
postponing the laying of the charge. A rule which allows this to happen is undesirable in principle. 
Notwithstanding the difficulties which will arise regarding a young person who attains the age of 18 
before his case is completed, it is preferable that a clear and certain rule be formulated to determine 
the relevant date for jurisdictional purposes. The new legislation should provide that the relevant 
time is the time of the alleged commission of an offence. Such a conclusion reflects the view that the 
system for the young offender should embody the basic principles of criminal law. To speak of 
criminal responsibility is generally to speak in terms of the defendant's mental capacity at the time 
of the alleged commission of a criminal act. The new legislation should make it clear that, in order to 
come within the jurisdiction of the Childrens Court, a child must be aged eight years or over and 
under 18 at the time of the alleged commission of the offence. The legislation should further provide 
that, in order to avoid difficulties which could arise if charges were laid against an adult in respect -of 
offences allegedly committed long before in his youth, no person should make an initial appearance 
before the Childrens Court after he has attained the age of 18 years and six months.48 In such a case 
the matter should proceed to the Court of Petty Sessions. 
88. Summary Matters The Childrens Court's jurisdiction over children and young persons who 
commit offences is not specifically conferred by the Child Welfare Ordinance. Section 13(1) of that 
Ordinance does no more than state that, when dealing with a child or young person 'charged ... with 
.an offence against a law in force in the Territory', the Court of Petty Sessions is known as the 
Childrens Court. The section does not indicate the offences with which such a court is competent to 
deal. To discover this it is necessary to turn to s.19 of the Court of Petty Sessions Ordinance 1930 
(A.C.T.) under which jurisdiction over any offence against any law in force in the Territory ma.y be 
exercised by a Court of Petty Sessions in respect of: offences triable summarily; offences for which 
no other provision is made; offences triable by a Court of Petty Sessions, by a court of summary 
jurisdiction, by any court constituted by a Police or Stipendiary Magistrate or justices; or offences 
triable by a Magistrate, by a justice or justices or by a Childrens Court. As the Childrens Court is a 

45 Unreported decision of the A.C.T. Supreme Court, S.C. No. 318 of 1970. 
46 Page 64 of the transcript. 
41 Pages 61-2 of the transcript 
48 The Commission's recommendation that the relevant time should be the ti,rn,e of the alleged commission of the 

offence accords with the law in N.S.W. See Cbild Welfare Act 1939 (N.S.W.), s.20(2). In respect of a person 
tried after attaining the age of 18, however, this provision confers jurisdiction over persons up to the age of21. 
The retention of s.20(2) was recommended in the Green Paper, 45. 
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Court of Petty Sessions, it may automaticall' . " 
the Court of Petty Sessions Ordinance's h Y exercise the above-descnbedjunsdiction. Section 19 of 
c· . l' . d' . I, owever merely the str. rti . t f, . . nmma juns lCtton of the Childrens Court Th .' . d" a ng pom or an mqUIry into the 
a Court of Petty Sessions is expanded when' the e ~nsd IC~lOn o~er offenders which is exercisable by 
89 T • 0 en er IS a chIld or young person 

. ~ndlctable Matters In addition to the ower t· . 
may, by virtue ofs.56 of the Child Welfare ~rd' 0 de~ W:th summ~ry D!atters, the Childrens Court 
the exceptions being certain very serious offimance, ~a summanly :Vlth most indictable offences, 
wealth.49 The Childrens Court is not com elIe~~ces an .offences agamst a law of the Common
listed in s.56; the magistrate ma~ decline luriSdi ~ de~ :Ith .all indictable offences other than those 
trial. to the Supreme Court of the Aust r C c !on I e. wIshes. ~nder s.65(2) he may commit for 
ou~s~de the jurisdiction of the Children~~~~rt t~~I;:~e~erntory.s.o .Wlt? regard to indictable offences 
a emld or young person is charged with h ffi ant prOVISIon IS s.65(1). This states that when 
Pe t· k h' . sue an 0 ence the court rna c 't h h' . rson 0 ~a e IS tnal according to law. The use of th ',. y ommI t .e c .Ild or young 
mtended fo suggest that the Childrens Court has d' e ~ord ma~ In the sub-sectIOn IS clearly not 
or to commit for trial in the Su reme C a Iscrett~n to deCIde whether to hear the case itself 
i.u~icating that the Childrens Cou~ need o~rrt~o,!:e .wordm.g ~f the s~b-secti?n must be taken as 
chIld or young person Upon his trial. y mIt for tnal If the eVIdence IS sufficient to put the 

90. Commonwealth Offences Triable Summaril R f, 
~~i1d Welfare Ordinance which speaks of the ~hiI: ;;ence has already. been made to s.13(1) ofthe 
WIt~ a? 0!fe~ce against a law in force in the Territor ' ~u.n1? per~on bemg charged be~ore the court 

has junsdlctlOn over offences against all law . 'I I' ~IS ImplIes that the A.C.T; Chtldrens Court 
however, unclear, and it is necessary to loosk' me u m

t
g
l 

ommonwealth laws. The legal position is 
offen~ d'" d' . separa e y at the court's j'u . d' t' , .. ·es an ItS juns ICtlOn in respect of indict bl . ns IC Ion over summary 
offence, thi! A.C.T. Childrens Court rna as aa e matters. WIth re~ard to the former category of 
conferred by s.19 of the Court of Petty SY'. COoudr.t of Petty SeSSIOns, exercise the jurisdiction 
empo d t d 1 . esslOns r mance 1930 (A CT) 51 H . were 0 ea WIth Commonwealth offence h' h . '" . ence It seems to be 
the Child Welfare Ordinance whi~h sets 0 t th s w lC are tnable summarily.52 However s 58 of 
employ when an offence triabie summarily ~as be me~u~es which the A.C. T. Childrens Co~rt may 
la:v of the Commonwealth. The reason for this e eef ~ ml.tted or proved, excludes offences against a 
pnor to. 1960 the A.C.T. ChiIdrens Court had x.~~s~n ~s not apparent. The result seems to be that 
summanl.y, but could not employ any of the s ecfal s ~ctton o~er Commonwealth offences triable 
was admItted or proved. In 1960 the C' P A ~htldrens Court measures when slJch an offence 
s.20C. This states: nmes ct 14 (Cwlth) was amended by the insertion of 

A child or young person who, in a State or Territor i h . 
of the Commonweoalth may be tried punish d t~' s ~ arged With or convicted of an offence against a law 
a law of the State or Territory.s3' e or 0 erwlse dealt with as if the offence were an offence against 

It seems that the intention of s.20C was to allow a chi! . 
wealth law to be dealt with as any other child would b d char~ed WIth an .offe~ce ~gainst a Common
amends s.58 and that there are no restrictions on th eAT~u~ Itcshe~ms by ImplIcatIOn that this section 

e . " tldrens Court when it deals with a 

49 Th.e 01!'ences listed in s.56 which are outside the Chil r . . . . 
POISOnIng or attempted murder rape carnal kn wi d d ens ~ourt JUrtSdlctlOn are murder, manslaughter 
assaul.t with i~tent to murder 0; infli~t grievous ~Od~1 ge of a ~lrI und~r 1O,.brea~ and enter and while therei~ 
false lIght or Signal with intent to bring any vessel int y:arm, IncterferIng With a lIght or signal or eXhibiting a 
~he ~rimes Act 1900 N.S.W. in its application to t~e ~ge!t se)e ~.17, 19,24,27,28,63,67, 110 and 240 of 

so Imp~lsonment for life. em ory. ach of these offences is punishable by 
. SectIOn ~5P) requires a magistrate taking this Course to tran . 

51 to the MInister for the Capital Territory a state t fh' smlt to the CO?Imonwealth Attorney-General and 
See para.8S. men 0 IS reasons for dOIng so. 

52 S . 
ectlOn 43 of the Acts Interpretation Act 1901 (Cwlth) 'd . 

contrary intention appears, punishable on summa pro~1 .es which Commonwealth offences are, unless the 
ment for a period of six months or less or offen ry C~?VlctlOn. These .are offences punishable by imprison
decl?red to be indictable offences. Thus, in an ce~~m~~ are not pUnIs.hable ,by imprisonment and are not 
maximum punishment for that offence determine~ whether ~wealth A~t ~n w!uch an offence is created, the 

53 and .therefore whether it can be dealt with by the Ch'ld Ce offence IS PUfllshable on summary conviction' 
The Commonwealth Crimes Act does not conta' ~ ~e~~ oux: as, a summary offence. 

mae muon of chIld' or 'young person'. 
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child who has committed a Commonwealth offence triable summarily. It therefore seems that, when 
such an offence has been admitted or proved, the A.C.T. Childrens Court may employ the special 
measures listed in s.58. 

91. Commonwealth Offences Triable on Indictment Section 56 of the Child Welfare Ordinance 
excludes indictable offences against a law of the Commonwealth from the jurisdiction of the A.C.T. 
Childrens Court. At the time when a Child Welfare Ordinance was being considered for the A.C.T., 
the question whether an A.C.T. Chifdrens Court could deal with Commonwealth offences was 
researched in detail. Section 80 of the Constitution requires that 'the trial on indictment of any 
offence against any law of the Commonwealth shall be by jury, .. .'. By virtue of s.69(1) of the 
Judiciary Act 1930 (Cwlth), 'indictable offences against the laws of the Commonwealth shall be 
prosecuted by indictment'. Thus Commonwealth indictable offences must be prosecuted on indict
ment in a Supreme Court and must be heard by a jury. In the view of those drafting the Ordinance it 
followed that indictable offences against laws of the Commonwealth could not be heard in the 
Childrens Court (which deals with offences summarily without a jury). It was decided to exclude all 
such indictable offences from the jurisdiction of the Childrens Court. 54 However, since 1957 when 
the Child Welfare Ordinance was passed, clarification of the law suggests that it may ~ow be 
possible for the Childrens Court to exercise jurisdiction over Commonwealth indictable offences. In 
a case decided in 1915, R. v. Bernasconi 55, the High Court had held that s.80 of the Constitution did 
not apply to criminal proceedings in the Northern Territory. There was for some years doubt 
whether the decision also applied in the A.C.T., but this doubt was set at rest in 1965 by the decision 
of the High Court in Spratt v. Hermes. 56 The Court held that the laws of the A.C.T. are exclusively 
made pursuant to s.122 of the Constitution.57 The joint effect of R. v. Bernasconi and Spratt v. 
Hermes is that there seems to be no constitutional objection to Commonwealth indictable offences 
being heard summarily in the A.C.T., if the A.C.T.1aw so provides. There still remains the restriction 
created by the requirement in s.69(1) of the Judiciary Act that all indictable offences against laws of 
the Commonwealth be prosecuted by indictment (and therefore be heard before a jury, not in a 
Childrens Court). It seems unlikely that this restriction has been removed by s.20C of the Crimes Act 
1914 (Cwlth). Notwithstanding the clear intention of this provision to permit children charged with 
Commonwealth offences to be dealt with as any other young offender would be, this section cannot 
be interpreted as conferring on the A.C.T. Childrens Court a jurisdiction which s.56 of the Child 
Welfare Ordinance explicitly withheld. It is clearly most undesirable that the law relating to the 
jurisdiction of the A.C.T. Childrens Court over offences against a law of the Commonwealth, 
whether these ofiences be triable summarily or on indictment, should be in such an unsatisfactory 
state. The position should be clarified. The new Ordinance should make it clear that the Childrens 
Court may exercise jurisdiction in respect of offences against a law of the Commonwealth. 

92. Description of Proceedings The hearing may commence with the reading of the charge or, if the 
child is represented, by the solicitor's entry of a plea. If the charge is read, this may be done by the 
magistrate, the officer from the Commonwealth Deputy Crown Solicitor's office58 or the clerk. 
Although all use legal terminology, the magistrate frequently attf:':mpts to simplify the charge. During 
one hearing attended in the course of the inquiry a member of the Deputy Crown Solicitor's Office 
read the charge in a rapid, mechanical manner, wholly unsuited to a child's understanding. Indeed, 
one 13-year-old boy commented, 'It was a bit fast', when asked whether he had understood the 

54 

55 

56 

57 

58 

Doubts about jurisdiction over Commonwealth matters are also reflected in 5.66. This section (which em
powers the Supreme Court to deal with a young offender who is committed for trial and convicted of an 
indictable offence) also excludes any offence against a law of the Commonwealth. Why the exclusion of 
Commonwealth indictable offences was felt necessary is unclear. 
(1915) 19 CLR 629. 
(1965) 114 CLR 226,291-2. Compare this decision with the earlier decisions in Federal Capital Commission v. 
Laristan Building Investment Co Pty Ltd (1929) 42 CLR 582 and Australian National Airways Pty. Ltd. v. The 
Commonwealth and Others (1945) 71 CLR 29. See also Ewens. 'Where is the Seat of Government?' (1951) 25 
ALJ532. 
See Ewens, and Lumb and Ryan, The Constitution of the Commonwealth of Australia Annotated (1977), 199. 
Before 1973 prosecutions in the Court of Petty Sessions were conducted by members of the A.C.T. Police 
Force. In that year staff of the Commonwealth Deputy Crown Solicitor (A.C.T.) assumed responsibility for 
conducting prosecutions in this court. 
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charge The . . 
. magIstrate Instructed th t h 

read the charge in a ra . d ~ ate charge be read a ain 
was clear that some oft~~ c~~~al m~~ner akin to the style a30Pt~~~r;h SI~WlY. Similarly, one clerk 
on the child's part produced ren I no! fully understand what e. ourt of Petty Sessions. It 
an unrepresented child and ~? equally rapId repetition of the leaal 7c,a.s ~lalld iO .them. Any hesitation 
cffiharge. If botl; indicate that :~~are~s to be asked by the magistrat~r~~:ih t IS ~ormal practice for 
o ence. Most make an ad .. un erstand, the child is asked er t ey understand the 
evidence. This evidence is :I:sl?n. FOllowing an admission the a;;;;~er %e admits or denies the 
to t~e r~cord made at the tim ~~.en o.n oath. The officer gives evide .en Ing ~olice officer gives 
the .Incldent is recited, as is ~is .1\~V~dence ~en?s to follow a set pat~~I;.~arr~lve.r0rm, referring 
statIon and questioned further T~,?I .Ia d que~tIOnmg of the suspect USU~ll e 0 cer s attendance at 
occurred in the presence of· IS IS escnbed and mention is mad y a suspect is taken to a 
c.hild are quoted (e.g. ''Yeah alar~~.~r. ~f some other adult witnes: ~the f~ct.th~t the questioning 
SIgned, this is tendered If th' i~s d I It, and 'Yeah, it was me') If ny.a mISSIons made by the 
~ay make reference to ·th e. ~ en a'?t ~as under 14 at the time· a WrItten statement has been 
Incapax rule is aCknowled;e~hl~h s adm~sston that he knew his acts ~~ ~e alleged offe~ce the witness 
w~ongness. It is common for the ~;agl~trate may also put a question a~ ~r~hng. ~~d?IS way the doli 
wether compensation is cer rom the Deputy Crown sr. , e CIS knowledge of 
SOlicitor, are asked if the tought. At the end of the evidence the 0 I~ltor s office to ask the witness 
questions. It is common for ~ee ar:y ~uestions to put to the witness.c~~?z and parents, Or the child's 
and appeared truthful Child chIld s legal representative to ask wh th d~~n an.d parents rarely ask 
about the allegations 5~ If th ,par~nts or solicitor are then given a e er e. chIld was co-operative 
to ask if there is 'any thin k

e 
mag!strate is sa.tisfied he finds the fac~ opportUntty to make a statement 

the record held by the C g. ~o~n. If the chIld has had previous s p~oved. The next step is for him 
contents are read out T{ImIna. Reco~ds Unit is passed to the cou.r appearances a photocopy of 
dispositional decision· or ~ maglstrat~ IS not informed of police ~:Is~rate or, more commonly, its 
Br~nch. An example of a cea m~y adJ?urn the matter for a written rnIngs. He may then make the 
adjournment was one involvi~; ~~;hICh the presiding magistrate feft a~al report by the Welfare 
goods worth $21 74 In th -year-old boy appearin in e to proceed without an 
adjourned, the m~gi~trate :~dcase the boy was placed on : gO~~u~~or ~he first time for the theft of 
the Welfare Branch The B o~ses a request for a report on the b havhour bond. If the matter is 
directed. In one ca~e ob ranc does not have a duty officer in e~ s eet, which is forwarded 'to 
report by the Branch. Ons~~~e~. the matter was adjourned for ~~: w to thtm such requests can be 
93. MeasuresAllaiiahlefor Yi aSlo~ the court also calls for a psychiatr~~ rSep~~/be preparation of a 
measures available to the c~~~g Wenders As has been explained in Ch . 
neglected or uncontrOllable Th rens COurt may be employed wheth ~t:ter~.' th~ more important 

• probation. . ese measures are: er e c lId IS an offender or 
• co . I', mmltta to l, <lie care of a ·W 
• committal to the care of WI In~ ~erson; 

control; and the Mlntster to be dealt with as a w d d . 
• committal to a N S W. . . ar a mltted to government 

Ser . .. . InstitutIOn run by th N S W 

Each oft;;~:::~~:r:sc::::t:ldmaY.be either ~e~era·1 ;r fo~~~~~~~~~ ~~r;~uth and Community 
to a conSIderation of the wa escnbed and dIscussed and the an . . 
are available only for child y t?ey ~re used with regard to offende aly~s whIch ~ollows is confined 
94. Th 1i • ren In thIS category. rs an of specIal methods which 
. . e wo Categories of Offi Th 
IndIctable offences and sum ences e Child Welfare Ordinanc .. . 
former, and s.58 those which~ry ~ffe?ces. Section 57 lists the pena~i~raws .~.~Ist.InctIOn between 
proved. It is possible however a~ e Imposed When the latter type of o~ aval 'itO e In respect of the 

, , 0 argue that this distinction is . ence as been admitted or 
59 • ' meanIngless. Section 58 lists the 

SectIOn 69(1) states that where a . 
Court as a neglected or un~ child or young person is charged wi h 

the Court, if satisfied that ,-ont.rollable child or young person t an offence Or is brought before the 
oPPortunity to call evid a prtmafacie case has been made out ~h II. ~. 
persOn. ence and shall hear any evidence that ~ay ~e f~v~ th"dcelld or young person or his parent an 

n ere y or on behalf of the child or young 
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powers of the Childrens Court in respect of 'an offence triable summarily'. By virtue of s.56 most 
indictable offences are so triable in the Childrens Court. Does this mean that the penalties listed in 
s.58 may be employed when a Childrens Court deals with an indictable offence? Such a conclusion 
seems unlikely, as it would run counter to the obvious purpose of the Ordinance, which is to 
distinguish between the p\~nalties available in respect of the two categories of offence. The analysis 
which follows is based on the assumption that the Ordinance does succeed in making such a 
distinction. 
95. Discharge llnder Section 59 Section 59 applies to both categories of offence. Under this section 
once the allegation has been admitted or proved, the court may 'without proceeding to a finding of 
guilt', decide that it is inexpedient to make an order under s.57 or s.58.60 In such a case the court may 
dismiss the charge61 or admonish and discharge the child62 (the difference between these two courses 
is not clear). Court statistics reveal that these options are moderately used by the magistrates. 
Between 1 June 1978 and 31 May 1979, 43 offenders (4.4%) were dismissed and 56 (5.7%) were 
admonished and discharged. These figures include traffic offenders. Alternatively, the court may, 
under s.59(c), discharge the child conditionally on his entering into a recognizance to be of good 
behaviour, to comply with such terms and conditions as the court specifies, and to appear for a 
finding of guilt and to be further dealt with under s.57 or 58 at any time during the period specified 
by the court. The specified period must not exceed three years. A surety or sureties may be required. 
When a child is released under this provision a monetary bond is set. A typical bond is $50, but the 
sum may be as low as $10. Between 1 June 1978 and 31 May 1979, an order under s.59(c) (with or 
without conditions) was the most frequently used disposition, being imposed on 198 or 20.2% of 
offenders. As with the above figures, traffic offenders are included in this calculation. Section 59(c) 
authorises the court to impose terms and conditions. This is interpreted as empowering the court to 
order supervision, a topic which has been discussed in Chapter 2. An example of the use of the 
power to release on a recognizance was observed in the case of a young boy who had admitted a 
theft from a shop. He was released on a $50 bond with a surety (his mother) bound in a similar sum. 
A condition of the release was that he be of good behaviour for 12 months. He was not placed under 
supervision. In another case, release was on a two-year good behaviour bond, a condition being that 
the boy pay $17.10 compensation. Section 61(1) empowers the court at any time to direct that a child 
released under s.59(c) appear before the court. Notice may be directed to the child or young person's 
parent and to the surety or sureties, or to the child or young person himself. If the child fails to 
appear he may be arrested.63 Section 61 does not indicate how the child may be dealt with. Pre
sumably the court may employ any of the measures listed in s.57 or 58. Further, if the child or young 
person commits another offence during the term of the recognizance, he may be charged with a 
breach of his recognizance, if the later offence is proved. When the child comes to police notice on 
the second occasion the police Criminal Records Unit checks its records and notifies the Legal 
Branch that a charge of breach of recognizance may be brought. A bench sheet is prepared by the 
Legal Branch and the representative of the Commonwealth Deputy Crown Solicitor is instructed to 
proceed on the breach if the subsequent charge is proved. One interesting example of breach 
proceedings in the Childrens Court involved a youth of 18. Earlier in the day the Court of Petty 
Sessions had found him gUilty of a series of offences. At the time of these offences he was on a 
recognizance as a result of a Childrens Court appearance. Thus, though now an adult, he was 
brought back before the Childrens Court and charged with a breach of recognizance. He was fined 
$50, with 2 days' imprisonment in default for the breach, in addition to the penalties imposed in the 
Court of Petty Sessions. 
96. Financial Penalties The use of financial penalties is not dealt with explicitly in the Ordinance. 
However, authority to impose a fin:; ror to require the payment of compensation, damages or costs 
seems to be conferred on the Childrens Court by s.58(e) which allows the court to deal with a child 
or young person 'according to law'. Section 62(1) makes it clear that the use of these penalties was 

60 The court may make this decision 'having regard to all the circumstances and to the welfare of the child or 
young perscn'. 

61 Section 59(a). 
62 Section 59(b). 
63 Section 61(2). 
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envisaged by those who made the Ordinance Th C .., 
offenders (or 20.2%) were ordered to pay fi· e h omII?IsslOn s court statistics show that 119 child 
month period analysed. As an example oft~:sfi as t . e major ~eans of p~nishment during the twelve 
language, or being drunk in a public place) m n~s/mpose1' bad behaVIOur' (such as using indecent 
ranged from $1 to $150). Offences a ainst ro os requent y att:-acted a $10 fine (although the fines 
~requently attracted fines between ~l 00 a~d p~rty, s~ch as stealIng and breaking and entering more 
Interesting fea.ture of the Territory's law is tha~ i~~e~~th the range exten~ing from $10 to $500). An 
may. b~. exercIsed only when the offence it. bl s that t~e power to Impose a monetary penalty 
possIbIlIty of dealing with a child 'accord~n na e sU,n:manly and n~t when it is indictable. The 
produ~es an odd result. If the separate listin ~/oe law. IS. referred to I~ s.58 but not in s.57. This 
other Interpretation seems possible When ~h p ~alt~s In the two sectIOns has any significance no 
~enalt~ a child or young person m~y be com~r~eda: een default in the pay~eI?t of a monetary 
CO?1m~tta! to a shelter is for a period not exceedin 300d a s~~~ter, a N .. S. W. InstItutIOn or a prison.64 
an lllstItutlOn or a prison is used Fro t· .g ays, the OrdInance contains no limit when 
Child C""' • mIme to tIme the power co f, d b . rens _our~ to detain a defaulting child in Q . n ,erre y s.62(1) is used by the 
specIfied at the tIme the fine is imposed Th· . ~amby ChIldren s Shelter. A default period is 
Court of Petty Sessions Ordinance 1930· (A ~ t)n~d IS ~alcuI~ted on .the basis set out in s.189 of the 
and under what circumstances action is take~ ~ .. 0 gaI~ an Imp~e~slOn of how often fines ate paid, 
analy.sed the payment of all ChHdrens Court fi~:~~st chIldren f~IlIng to pay fines, the Commission 
that tIme, 468 charges66 resulted in fines T bl 3 mposed duqng the first six months in 1979 In 

. a e was correct on 31 July 1979. . 

r;.~~e 3: Payment of fines by children dealt with in the A.C.T. Children's C .t b ... 
• ou. en'/een 1 January 1979 and 30 June 

Progress 

Warrant !ssued (no attempt at payment) 
:varrant Issued (fine part paid, but next 
Instalment well overdue) 
Overdue 
Held at court (young person committed to 
N.S.W. or Qther charges) 
Not finalised 
Paid 

Total 

Total 

50 
8 

24 
4 

157 
225 

468 

% 

(lO.7) 
(1.7) 

(5.1) 
(0.9) 

(33.5) 
(48.1) 

97. Probation Table 4, derived from the C .., 
conditions of probation imposed on offi d ~m~IsslOn s c?urt statistics, details the length and 

en ers urlllg the penod 1 June 1978 to 31 May 1979. 
Table 4: Conditions and length of term of probation orders 
offenders between 1 June 1978 and 31 May 1979. made by the A.C.T. Children's Court in respect of 

Condition UI/til 12 18 2 3 
No supervision requirement 

18 mOl/ths months years years Total 
Accept Welfare Branch supervision I 22 4 13 

2 13 
I 41 

Live where directed 14 3 32 2 2 Total 4 
3 37 6 27 4 77 

64 Section 62(1). The possibility of committal to .. N S . . . 
(para. 53) a committed child is placed under th;· : tWO In~~ltutl~n should be noted. As has been explained 
an~ the N.S. W. Minister for Youth and Comm~~~~ ~uar. Ians~p of ~he Minister for the Capital Territory 
whICh to deal with fine default. During the eriod 1 J ervlces. ommlttal seems a cumbersome process by 
~ua?lby Children's Shelter. Figures suppted by t:~y ~9Ji ~o ~o June 1980, 12 fine defaulters were held in 

65 err!tory. e a.e ranch of the Department of the C ·t I 
SectIon 62(2). apl a 

66 ~h~~~~ figures relate to charges, not individmil children. Several charges may have been brought against one 

1 
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As has been explained in Chapter 2, an unusual feature of probation in the A.C.T. is that it need not 
necessarily involve supervision. An example of a case which resulted in the making of a probation 
order without supervision was Ol!e in which a youth faced a number of charges of larceny, one of 
breaking and entering, and one of illegally taking and using a car. The charges were proved and the 
boy was placed on probation for 12 months; the conditions of the order were that he be of good 
behaviour, obey all his father's directions, continue to accept treatment from the psychiatrist who 
had been seeing him, and pay $185.15 compensation (this was to be paid to the car owner as the 
vehicle had been damaged). Another example of a probation order without supervision also 
involved the illegal taking and use of a car. The magistrate considered that the boy came from a 
'good home' and placed him on probation for 18 months. The conditions were that he live at home, 
accept his parents' directions, avoid excess of alcohol, and be home each evening by 9.30 unless he 
had his parents' consent to be out later. These illustrations indicate the type of conditions which may 
be attached to a probation order. Others may be to pay court costs and not to associate with specified 
persons. 
98. Release on a Recognizance Release on a recognizance is authorised not only by s.59(c) but also 
by s.57(1)(e) and s.60(1). Conditions similar to those attached to a probation order may be imposed. 
Under s.57(1)(e), when an indictable offence has been proved, the court may, in addition to, or in 
substitution for, a committal to an institution, require the child or young person to enter into a 
recognizance to be of good behaviour and to comply with any conditions specified by the court. 
Sureties may be required and the term must be not less than 12 months or more than three years. The 
Commission's analysis of court records found 21 cases resulting in such an order between I June 
1978 and 31 May 1979. This represents 2.1% of the total number of offenders (including traffic 
offenders) appearing before the Childrens Court in that period. If the child does not enter into the 
recognizance the court may direct that he be detained in a shelter for a period not exceeding 30 days 
or in an instutition for a period not exceeding three months, unless, in the meantime, the child enters 
into the recognizance. This measure is sometimes used when the magistrate wishes to fashion a 'sp-lit' 
measure, i.e. a period in an institution followed by a period on a recognizance. In Chapter 2 
reference was made to the court's power, under s. 60(1), to suspend a committal order. With regard 
to offenders, a committal order under s.57(l)(d) or s.58(d) may be suspended if the child or young 
person enters into a recognizance to be of good behaviour. A surety or sureties may be required, and 
the child may be required to comply with any conditions set by the court. In one case observed" a 
youth who had committed a series of offences - including the unlawful taking and using of a motor 
vehicle, malicious damage, stealing, and breaking and entering - was dealt with under s.60(1). He 
was committed generally to a N.S.W. institution, but this committal was suspended and he was 
placed on a twelve-month bond of $100, he was required to be of good behaviour, to accept Welfare 
Branch sl.lpervision, and to pay $382.75 in compensation. 
99. Supervision witlJin the Community If the court decides that a young offender should remain in 
the community but be subject to supervision there are a number of methods of achieving this. The 
fact that there are several provisions under which supervision may be ordered is a particularly 
confusing feature of the Ordinance. Supervision may be made a condition of release on probation 
under s.57(1)(a) or under s.58(a). Alternatively supervision may be made a condition of a discharge 
upon a recognizance under s.59(c) or a condition of a recognizance under s.57(1)(e) or s.60(1). The 
use of release on recognizance - whether under s.59(c), s.57(l)(e) or s.60(1) - as a means of placing a 
child or young person under supervision seems undesirable in view of the fact that both s.57 and 58 
make specific provision for probation orders. However, the court has no choice if it wishes to 
suspend an order committing a child to a N.S.W. institution and place the child under supervision, 
or if it wishes to ensure that a period of committal to such an institution will be followed by 
supervision. A genuine choice can be made between supervision under s.59(c) and probation under 
s.57(l)(a) or s.58(a); no doubt the former is often preferred to avoid a finding of gUilt. 
100. Dealt with According to Law As has been indicated, when an offence is triable summarily the 
child or young person may be 'dealt with according to law' Y This is interpreted as meaning that the 
A.C.T. Childrens Court is able to employ any of the penalties available to it in its capacity as a Court 

67 Section 58(e). l 
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of Petty Sessions. The imposition of a fine is th 
canceIIation of a driving licence68 is also a el~?m~on~st use of this power. The suspension or 
cour~ e~ploys powers conferred by S.556Afge~~ ;5~6~~~ I} r~gular!y employed. Occasionally the 
apphcatlOn to the Territory or by s.I9B71 or s 2072 f h .0 t e Cnmes Act 1900 (N.S.W.) in its 
bee~ found to have committed an offence triabl 0 t e <?nmes Act 1914 (Cwlth). When a child has 
law Includ~s the power to impose a sentence of f~u~::nlY the power to .deal with him according to 
A.C.T. ChIldrens Court does not employ thO . PI ment. However, It seems that in practice the 
warrant imprisonment result in committal inl~te~a~YT' aSnd that matters thought serious enough to 
101 1'.- Ell: e . . . upreme Court 

. he w eet of Childrens Court Orders The 0 d' . 
de~lt with under s.59 and those dealt with under s 5

r
7 ~nance mak~s a distinction between children 

Chd~rens ~ourt. ~lay en~ploy 'without proceedin t nd ;8. SeCtI~n,59 creates m~asures which the 
maglstrat~ s declSlon to InVoke the powers create~ ~ at~r:<d,ng ?f gUllt . Clearly the lI1tention is that a 
on the chI.ld or young person. The implication . y hI:, sectIOn should confer a significant benefit 
ac~ompamed by a finding of gUilt. However t IS t at or~ers made under s.57 or s.58 must be 
guIlt, but instead provide for orders conse den~ese two sect!01~S ~ake no reference to a finding of 
p1'Oved. Police records do not always reflec(a dis ?Po? an cwmlssl0!1 or a finding that the charge is 
ord~rs. A!l appearances are recorded on a crim' tInttlO,n ~etween dIfferent types of Childrens Court 
n~t Invanably marked as being in a special cat:

na 
re{;or sheet. Matte~s dealt with under s.59 are 

might haye the outcome of his case recorded as ~o~~c or .exam~le, a ~hlld. d~alt with under s.59(c) 
reco:d wlll therefore not show that there was no fi ;gmzance. on hIS cnmInal record sheet. The 
ma~Istrates appear t~ act on the assumption that us~ o~n~ of guIlt. Nevertheless, Childrens Court 
whIle benefits on chIldren and youn ersons t : powers created by s.59 confers worth
observed were careful to say 'I find th~ tffi . When actu;tg under this section two magistrates 
One expl~ined this to the ch'ild by saying ;~~e,ftr~~:d but Wlthout,proceeding. to a finding of g"uiIt'. 
and that, If asked, the child could truthfully th ~ffence] won t come agaInst you in later life' 
An~ther told a child that an order under s 59

say ~t he has not been 'found guilty of any offence,' 
agamst your name'. In one case this magistrat:;al~ t :t there was 'no Childrens Court convictio~ 
teacher, that he was acting under this sectio 0 a oy, Who had expressed a hope to become a 
career. It is not known how these comments wn as ~ny record would hamper the boy in pursuing this 
leg I d" . ere Interpreted by th h'ld . ; a. IstmctIOn made in 'court, details of the offen e c I . ren Involved. In spite of the 
cr.mm~l record sheets, and be available to ublic ce ~~uld be e!1tered - and remain on - their 
the ChIld Welfare Ordinance which states:P authOrIties. MentIOn must also be made of s. I 10 of 

The words 'conviction' 'sentence' and ,. . 
dealt with sU!llma.riIy a~d a reference i~~~~~oi~n;.~~~' s.hall not be. used in relation to a child or young person 
sentence or Impnsonment shall, in the case of a ch:l~n the Terntory to a person convicted, a conviction, a 
referel?Ce to a person found guilty of an offence a fi~din or ~ou~g person so dealt with, be construed as a 
detentIOn, as the case may be. ,g 0 gUilt, an order made upon such a finding or a 

The legal effect of this provision is uncertain Th . 
There are practical reasons why this should b d e co~usIOn and uncertainty should be removed. 
may be asked whether he has been 'convicted' e f one. ffior example, a person seeking employment 
whom a charge had been found proved but no ~ ~r:y 0 enc~. A child or young person in respect of 
had n?t been 'convicted' of an offence: Whethe:a In;'la: gullt m~de, could answer truthfully that he 
sam~ IS open to question. It seems reasonable c 1 de~lt With under s.57 or s.58 could do the 
~ndIng of gUilt implies that there is a finding o}ha~ifhe s~eclfic reference in s.59 to the absence of a 
Simply that the word 'conviction' is not to be : b tun er s.57 and s.58. If the meaning of s.l 10 is 

use , ut use of the words 'finding of guilt' has the same 

:: Under the Motor Traffic Ordinance 1936 (A C T) 
~nder this provision the Court of Petty Ses;io~s' , s.193.(5) .. 

70 discharge the defendant on a recognizance. may dIsmiSS a charge or, without proceeding to conviction, 
Under s.556B(I)(a) of the Crimes Act 1900 (N.S.W.) in i " . 

71 t~~son an~, Without passing sentence, release him on a ts apph~atIOn to the Terntory, the court may convict a 
IS perm.lts a court of summary jurisdiction before Wh~~~~gmzance. . 

proved, Without proceeding to conviction to dism' th h n offence a.gamst a law of the Commonwealth is 
ance. ' ISS e c arge or to discharge the defendant on a rec . 

72 Unde thO . " , ogmz-
r IS prOVision a court may without . • 

of an offence against the law of the Comm:na!~~~h~entence, release on a recognizance any person convicted 
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t to a conviction,73 An exam in-'1 nder s "7 or s.58 would amoun. uestions regarding an Ie al effect, then a finding of gut t .u und;r s.57, s.58 or s.59 also raises q a erson convicted of 
atTon of the legal elfect ?f a e~~l,\:; under certain Ordinances. For ~:~".:PI~y .]irtue of s.193(5) of 
olfender's liability to spe~I:~ p Motor Traffic Ordinance 1936 (A.C.T~I if ~ child or young person 
an olfence under s.129? . e us ended or cancelled: Presum~ .y. hat he could be regarded 
that Ordinance haveh hlSb~~:nJ:aft ,,!;th under s.59 there IS n~ pos;:~~I:;o:ition of a child or ~oung 
charged unders.129 as ur oses of s.193(5). But w at? d roved may thIS chIld or 
as having been. convicted ff; ~~e s~8 f If an olfence under s.129 IS f~~~he; the fi~ding unders.57 or Person dealt wIth under s. lIed? The answer depends on w h h' licence cance. 3(5) 75 young person av~ IS • t' 'for the purposes of s.19 . s.58 amounts to a convlc Ion 

Court . 1 rly over the last four Appeal to the Supreme h h been considerable confusion, ~artlc~5a of the Child Welfare 
102 The Right to Appeal ~ eref as eals to the Supreme Court un er s. 

. . the questIon 0 app . tates' 
years, concernl~g 15(1) of the Child Welfare Ordmance s . . . n finding of guilt or order of 
Ordinance. Se~tIon . I Ii" 10 Ihe Sup"me Court from a d1te~m2:~~ ~f Petty Se"ions Ordinance Subject to thIS section, an ap~~a the manner provided by Part XI 0 t e the Court by the persons an \0 

1930-1953. . . 

. I . 'th this sub-sectIon. fth Court'? 
There are two dlfficu tI~S WI f 'determination, finding of guilthor ~rd:[ ~f Pe~ty Sessi~ns Ordinance? 

.. What is the meamng 0 'ded for by Part XI of t e ou A aid by Mr 
f a peals are proVI 'b h ersons' s was s 

• What types 0 p . t l'n relation to the words y t e
d

P h I'd' have been followed 
. I roblem eXls s I 76 those wor s s ou f P t A further grammatIC". p 1977 case of Manning v. Row ey, 'thin Part XI of the Court ? et y 

Justice Blackburn 10 td
e 

, Before 1972, persons who cam.e WI . 'ons were persons aggrIeved by 
by the words 'referre to. f ho could appeal under Its provlSl term of imprisonment In 

Sessions Ordinan~e ~nd t:~~ep~:~n~ a fine of five pou~ds or To~~ro~~he Court of Petty Sessio."s 
a conviction of t e our (this was an appeal by VIrtue 0 s:. or order other than a convlc
default of payment o.f a fin~ s 208 persons aggrieved by a c~~vlc~lo~e made with the leave of the 
Ordinance) and, by v!.'tue.o 207' Appeals under s.208 cou on y to orders in s.208 and a new 
tion or order referred to In s: . amendment deleted the refere~~e n 'order' of the Court. In 
Supreme Court. In 1~58 a mmor cifically with a right of appea . ~om a ere set out in a new s.208. 

~~~~~2~r 2~~d:ndd ~g~~ ::~~t~;~;:~~I:~~:~~~n~~;ii.f;~~;\:f;H~~~~c~~ t~:i!~: 0:':6l::~ 
In addition, a new 1':lslonFdr present purposes the most Impo an

f 
order to review was confined to 

by way of order to reView. () 77 The new right of appeal by way 0 those set out in s.208(1)(a) to c. 

.. S W Child Welfare Act in his view in relation to identical wordmg 10 the N.. . . 
" The N .S. W. Supreme Court ~o~ I N.S. W.) 244, 245. . .• a" 

~i;~;:i~:!~~; ~~·~:~ig;nl· o~ reo~::t~~:~r~h may be impo"d foIlOWi~~:~~~~;.~i(;)o~~~~~I~oto, 
Olher exampl" of pmv",on~ ",;oaI~~a:;'c Ordinanoe 193. (A.e. T t On I~et~\mpo" "rtain pen~II" on ~ 
".192A and 193(10) of the .) ~;J;nan" 1977 (A.C .T.l, enables I d' d OO~I proooed 10 oonviolion. W"h rert' 

74 

75 

Traffic (AI~ohol and Dru~ence has been prove~ even If the ~ourt lit ~ith under s.59 of the Child We are 
person agamst who.m an ~alties under this Ordmance, ~ child ~esa 57 or s.58. 
to Ii.ability to sp;~a~:;he same position as one dealt ~I;~ u~~;77; p.30 of the transcript. Ordmance woul .. e hAC T Supreme Court, No. 0 

76 Unreported deCISion of t e . . . . . 

Section 208(1) provi~es: I' appeal to which this Division ap~les: dealt with by the Court of Petty Sessions h f the followmg appea S IS an. f conviction for an 0 ence . . 

f,) :~:;:::~ til:h:, ~~~~~ ,:ti~':~:hf;?~~d o~~fi~Y::~e~~:~~ ~~d~~;~::~ep~~:':':;':e~ ::~o:Y ~~: 
77 

(b) :~n1!~a~n~YI~~~~'~~n,::~~' ,"eli~nd'ed 'nd fourt~n oflh.. ':n b. =on oonvioled of," offMre 

Court of Pctly S~,i,", un::~~::I~ id.p""d by Ih' Court o~ Pct~ ,s~;~,:' 01 Ibi; O,di"n" 0' und" 'i~ ;;~ 
(c) an appeal from a sentence d r section ninety A or two h.un.dre . an ect of which the sentence or pena dealt with by that Court un e eals against the convictIOn m resp whether or not that person app 

imposed. 
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heads of appeal similarly expressed (s.219B(b) and (c»", but without speoific referenee to appeals 
from sentence. The difficulty with the new grounds of appeal in s.208(1)(a) to (c) is that they refer 
specifically to offences dealt with by the Court of Petty Sessions under Part VII of the Court of Petty 
Sessions Ordinance. It is unclear whether the Childrens Court, although a COUrt of Petty Sessions, 
can be said to be dealing with young offenders under Part VII as well as under the Child Welfare 
Ordinance. Hence it is not apparent whether a dissatisfied child or young person may invoke those 
amended appeal provisions. In 1976 in Pascoe v. Little" a child was charged in the Childrens Court 
with an offence relating to alleged theft from a cash register. The court found the offence proved bu~ 
applying s.59 of the Child Welfare Ordinance, admonished and discharged the child without pro
ceeding to a finding of gUilt. There was some confusion as to Whether the child had been dealt with 
under •. 59(b) or s.59(c) but argument on that point is not relevant here. The child appealed to the 
Supreme Court by way of order to review. The Crown took the preliminary objection that the 1972 
amendments of the Court of Petty Sessions Ordinance had removed the right of appeal from the 
Childrens Court to the Supreme Court. The argument Was that as the magistrate's finding was not 'a 
decision' under Part VII of the Court of Petty Sessions Ordinance, the appeal procedures Created by 
Part XI of that Ordinance were not available under s.15 of the Child Welfare Ordinanee. Mr Justice 
Connor did not rule on the Crown's submission, Instead he suggested that the Attorney-General 
could rectify the problem by making regulations under s.l3(3) of the Child Welfare Ordinance." It 
may be questionable Whether the regulation making power in s.13 would extend to the conferring of 
such a fUndamental right as a right of appeal to the Supreme Court. Another case which dealt with 
the question of appeal, from the Childrens Court to the Supreme Court was Manning v. Rowley. " 
There it was held that s.15 of the Child Welfare Ordinance had to be read as referring to Part XI of 
the Court of Petty Sessions Ordinance as it stood before the 1972 amendments, because to read the 
section as referring to the amended Ordinance would render s.15 meaningless. In his judgment Mr 
Justice Blackburn considered the rule in s.41 of the Interpretation Ordinance 1967 (A.C.T.). That 
section provides that Where in an Ordinance reference is made to a law of the Commonwealth or to 
another Ordinance and that law or that other Ordinance is subsequently amended, then, k'lliess the 
Contrary Intention appears, that .. eference shall be deemed to be a reference to Ib,,, law or other 
Ordinance as amended." Mr Justice Blackburn held that this did not prevent an interpretation 
based on the pre-1972 Court of Petty Sessions Ordinance. In Manning's case there was also some 
discussion of the general appeal right provided by s.lI(c) of the Australian Capital Territory 
Supreme Court Act 1933 (Cwlth)." Mr Justice Blackburn decided that that general appeal right 
should be read subject to s.15 of the Child Welfare Ordinance. The result of this case is that an 
appeal right still exists in relation to Childrens Court matters and is defined in Part VII of the Court 
of Petty Sessions Ordinance as it stood before its amendment in 1972. The question was further 
considered in 1978 in Zeccola v. Barr", an appeal by an olfender Who had been dealt with under 
s.59(c) of the Child Welfare Ordinance. Mr JusIice McGregor accepted Ihat s.15 of the Child 
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The relevant parts of s.219B provide: 
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B4 

E"" of Ib, following i, , d«l'ion of Ih, Court of Polly S~,ion' fro", whi,h ... ppeal by w.y of ord" to '''lew m.y be made in accordance with this Division: 

(b) a conviction by the Court of Petty Sessions for an offence dealt with by that Court under Part VII; 
(0) .n ord" m.de in pu~u .. oe of "oIion ono hUnd,,,, .nd Ihirt"" or ono hUnd,ed and fourteen ofthi, Onlin .. ce in pmceedings dealt with by the Court of Petty Sessions under Part VII. 

Unreported dooi,ion oflhe A.C.T. Supreme Court, No,. 1190-193 of 197 •. The ""'e i, "ported.I (1979) 2. ACTR 21, but not on this point. 
Section 13(/3) states that; 

Th' Atlom,y.Gen"al m.y m.ke regul.lio",- nUl im''',i'I''1 wiIh II';, O,din.oo, P'''iding for modifi"'lion or .d. 
'p"lion of Ihe pm"',io", of Ih, Court of Pelly S",ion, O'dinanoe 1930--1953 and Ihe rul" .nd regul'lion, m.de 
HOder th'l O,din'nce in Ihel' appli"'lion 10 and in relation to Ihe Court .nd 10 ond in rel'lion 10 Proce,dlng, hefore the Court. 

Unreported decision of the A.C.T. Supreme Court, No.630 of 1977. Emphasis added. 

Scolion II (c) of Ihe AusI"U,n C'pit.1 Territmy Sup"me Court Act 1933 (CwlIh) provid", tnt" alia th.t, 
The SUprem, Court ... h" jUri,diction, wiIb ,no" "'replio", 'nd ,"bj"l to ,noh oondilio .. " .re Pro'ided by Act or 
hy O,din'nce, 10 hoa, and defenoine .pp .. " from "Ijudgm,n., oo.,iotio"" onle~ ",d 'emen", ofinfen" ooU", having jurisdiction in the Territory. 

(1978) 19 ACTR I. See also (1978) 2 Crim LJ287. 
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Welfare Ordinance was to be read as referring to the Court of Petty Sessions Ordinance as amended 
in 1972. The Court did not consider the question whether the 1972 amendments rendered the section 
meaningless. No reference was made to Manning's case. Mr Justice McGregor held that Part XI as 
amended in 1972 did provide for an appeal in the case before the court. Section 208(1)(b) of Part XI 
provides for an appeal from an order under, inter alia, s.11485 (which is contained in Part VII) of the 
Court of Petty Sessions Ordinance. Mr Justice McGregor's discussion of this section indicates that 
he considered that the Childrens Court order could be said to be an order under s.114 as well as an 
order under s.59(c) of the Child Welfare Ordinance. However, as Mr Justice Blackburn said in 
Manning's case, 'We should not have to go into all this complication to discover whether we have 
gotjurisdiction'.86 The Commission agrees. The jurisdiction of the Supreme Court to hear an appeal 
should be made clear. Two of the remaining grounds of appeal in s.208(1) are relevant to Childrens 
Court proceedings. Sectiof, 208(1)(d) and (e) deal with rights of appeal from decisions of the Court 
of Petty Sessions made in pursuance of s.556A or s.556B of the Crimes Act 1900 (N.S.W.) as it 
applies in the A.9.T. The rights of appeal provided by s.208(1)(d) and (e) were not discussed in any 
of the above cases.87 

103. The Nature o/the Appeal Right A further question concerns the nature of the appeal right, if 
any, which exists in relation to Childrens Court proceedings. Before the 1972 amendments to the 
Court of Petty Sessions Ordinance, it was not clear how the hearing of an appeal should be 
conducted. In 1972 the amendments specifically conferred a right of appeal by way of order to 
review.88 Because Mr Justice Blackburn decided in Manning's case that the reference in s.15 of the 
Child Welfare Ordinance was to Part XI of the Court of Petty Sessions Ordinance as it was prior to 
1972, it would appear that he considered that the only appeal right which existed was by way of a 
general re-hearing. On the other hand, Mr Justice McGregor in Zecco/a v. Barr considered that s.15 
must be read as referring to Part XI as amended in 1972, thus providing for both types of appeal. 
This uncertainty should also be removed and it should be made clear that both types of appeal are 
available. 

Offenders Dealt With in the Supreme Court 
104. Committal for Trial As has been indicated in the discussion of the Childrens Court's jurisdic
tion, s.65 of the Child Welfare Ordinance provides for the committal for trial of offenders charged 
with indictable offences. Committal for trial occurs either because the magistra.te lacks jurisdiction 
or because he has exercised his right to decline jurisdiction. No mention is made in the Child 
Welfare Ord~nance of committal to the Supreme Court for sentence, although this is possible under 
s.92A of the Court of Petty Sessions Ordinance. Yet in a situation in which committal proceedings 
are in progress in the Childrens Court and the child or young person, during the course of these 
proceedings, admits his guilt, the Childrens Court may consider its powers under s.57 to deal with 
the offender insufficient and commit him to the Supreme Court for sentence. It could be argued that 
because the Ordinance specifically provides only for committal for trial, committal for sentence is 
not within the Childrens Court's power.89 This is yet another example of a conflict between two 
pieces of relevant legislation. 

85 

86 

87 

Section 114 deals with proceedings on an inftmnation when the defendant does not admit the truth of the 
information. 
At p.46 of the transcript. 
It is arguable that if these provisions had been considered in Manning's case, the decision might have been 
different. A child dealt with under one of those provisions wo\uld be a child dealt with in the manner provided 
by Part XI of the Court of Petty Sessions Ordinance as it was ~\fter the 1972 amendments were made, since the 
power to deal with a child pursuant to an order made under another Ordinance was unaffected by those 
amendments. (See s.207(2) of the Court of Petty Sessions Ordinance.) Therefore, it would be possible to make 
sense of the amended appeal provisions and it would not be necessary to interpret s.lS as having been 
rendered meaningless. This section would provide appeal rights, but only against orders made by the Chil-
drens Court under s.S56A or s.S56B of the Crimes Act 1900 (N.S.W.). 

88 That is, an appeal on a point of law - see s.219B of the Court of Petty Sessions Ordinance 1930 (A.C.T.). 
89 Applying the expressio un ius rule. 
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105. Trial by Jury. It seems that there are . . . . . 
before the Childrens Court to re uest a trf~ proYlslons entlthng a chl!d or young person appearing 
child's situation contrasts in thi; respect )t~~~u7 7hen ~h~rged With an indictable offence. The 
exercise jurisdiction in res ect of a wide I a .0 ,an aut. The Court of Petty Sessions may 
Crimes Act 1900 (N S W) P't I" range of mdlCtable offences. By virtue of s.476(1) of the 

" . as lapp les 10 the ACT rt" d' bI 
may be dealt with summarily without the defend' '," ce am m Icta e 0f!en~es (listed in s.476(2» 
than those punishable by imprinonment for n ant~s consent. Under.s.477 lOdlctable offences (other 
dealt with summarily if the accused consen leo: or a term exc~edlOg 10 years: see s.478) may be 
defendant is able to insist on ajury trial No ts. :'~th r~gard to offences to which s.477 applies, the 
certain very serious offences it is for the C~~fd ngh~n conferred. on a child. With the exception of 
jurisdiction. A corollary of the fact that a ch'l~ .rens . ourt to. ?eclde .whether it wishes to exercise 
that he cannot gain the benefit of the' adv I IS ~.otlm a posItion to. lOsist on committal for trial is 
depositions. ance ISC osure and testlOg of evidence set out in the 

.106. Powers o/the Supreme Court If when h'ld' . . 
Is~onvicted of, the offence, the Su ~eme Ca c I IS com~ltted for tnal and he pleads gUilty to, or 
Chlldrens Court by s.57 (release on ~robatio ourt can. ex~rcls~ any of the powers conferred on the 
to the. Minister's care or to a N.S.W. insti~~t~ommltt~ ~o t e c.a:e of a will~ng pers~n, committal 
committal to a N.S.W. institution _ re uire t 10~, or 10 ~ddltlon to, or 10 substitution for, a 
Supreme Court may sentence him ac!rdin;~ C~lld ~~o eI~te~ 1I~0 a recognizance). Alternatively the 
young person to imprisonment, it can direct t~at a;-. b d t ~ ~~reme ~o~rt ~entences a child or 
mend the type of institution without stating rt~ t ~tal':le. In an lOStitutlOn and can recom
impose a term of imprisonment When a ch 'ld a pa ICU ar mStl!utlOn.

91 
Alternatively, it can simply 

be administratively transferred 'to an instit~ti or young ~e~so~ IS sentenced to imprisonment he may 
Community Services.92 It would appear that ~nn ope~ate Yh ~ ~ N.S. W. ,Department for Youth and 
employed in the case of a child or oun ers y sen ence 'rf IC can be Imposed o.n an adult can be 
does not consider it appropriate t:imp~~ se o~. If, ~0110WlOg a .finding of guilt, the Supreme Court 
When so remitting a case the Su reme Cou n ence I~ ma~ re~lt the case to the Childrens Court. 93 

release on bail,94 When a case his been ~t~ay gIVe dlrectlOns as to the offender's custody or 
order may appeal to the Supreme Court 9/~ml e a person dis.satisfi.ed with the Childrens Court's 
this provision does not affect an ri ht' of an appeal d?es not he agamst the order of remission, but 
finding. 96 An additional situation~n ;hich th~~eal agalI~t th\SuI?re~e. C.ourt's original verdict or 
Court has co~mitted a child or young person tou~r~~e W o~rt . as ~unsdlctlOn is .when the Childrens 
must be medICally examined and followin . .: .. 1OstltutlOn. Such a chIld or young person 
for the Capital Territory may appiy to the ~~hl:e exa~lOatlOn, an officer auth?rised by the Minister 
The Supreme Court may confirm the order 0 p me . ourt to have the committal order reviewed. 97 
been made under s.55, 57 or 58.98 ' r revoke It and make any other order which might have 

107. Imprisoned Children Because there is no . . 
children, who are sentenced to imprisonment pn~ord l~ the A.C.T.~ offenders! both adults and 
Re~ov!ll of Prisoners (Australian Capital Tedit~~~) ~ct Il~6~'(SC Wi h)nsons by vIrtue of s.4 of the 
leglslatlOn.99 In considering the law relatin t . . w t and complementary N.S.W. 
distinguish between the following categOries~ 0 the Impnsonment of children, it is necessary to 

90 ~hild Welfare Ordinance 1957 (A.C.T.), s.66. 
91 Id., s.66, and 68. 
92 See Child Welfare Act 1939 (N S W) s 94(1) Th' . . 

(N.S. W.) to direct the transfer of a'n . 'ti~oner ~n IS permits the Mlnist~r a.dm~nistering the Prisons Act 1952 
Wei~are Act 1939 (N.S.W.). y P derthe age of21 to an institutIOn established under the Child 

93 Section 67(1). For details of the certificate which b . 
remi.tted to the Childrens Court see s.67(4). must e transmitted to the Clerk of the Court When a case is 

94 Section 67(4). 
95 Section 67(3). 
96 Section 67(2). 
97 Section 63(1) and (3). 
98 Section 63(4). 
99 Prisons Act 1952 (N.S.W.), Part IX. 
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, Needs or Deeds? I 
II 109. The Debate It is now necessary to identify the more important issues raised by the foregoing I 
II description of proceedings for dealing with young offenders in the A.C.T. The aim is to formulate I 

'

II, certain fundamental principles against which existing practices can be judged and on the basis of I 
which any necessary changes can be d€;veloped. In Chapter 2 attention was drawn to the fact that I 

~I • • ~ there IS a substantial overlap between the system for dealing with offenders and that for dealIng with I 
non-offenders. With regard to the offender, this overlap raises complex questions. When designing I 
procedures for the young offender, should sodety treat him as a troubled child whose needs happen 
to have manifested themselves in the commission of a criminal offence, or should the offence be the I 
object of the law's concern? Although it is something of an over-simplification to see the problem in I 
terms of a dichotomy of this kind, an attempt to answer the question posed does assist in identifying I 
many of the major issues. In practical terms the question to be addressed is whether efforts should be I 
made to build on those features of the existing system which emphasise how much young offenders 
and neglected and uncontrollable children have in common, or whether the distinction between the I 
two categories should be sharpened. The implications for the non-offender will be considered in I 
Chapter 8. At this stage the analysis is confined to an examination of policies for dealing with the I 
young offender. In recent years an enormous amount has been written on this subject.) What follows I 
is an analysis of some of the main issues in the debate. Substantial reference is made to United States 1 
material. Although an analysis of this material does help to clarify certain fundamental problems, 
extreme care must be taken before conclusions based on United States experience are applied to the 
Australian system. As will be explained, a commitment to a 'child-saving' philosophy2 underlay the I 
development of the juvenile courts in the United States. In Australia acceptance of this philosophy I 
has never been so whole-hearted. Furthermore, the recent reaction against the child-saving philos- I 
ophy in the United States can be fully understood only against the background of specific constitu- I 
tional provisions relating to due process which do not apply in Australia. Nevertheless, an examin-
ation of United States experience is illuminating. The problem is that of defining the grounds for I 
state intervention in the life of a child who is alleged to have committed an offence. Should the I 
alleged offence itself provide this ground (so that society's response is directed towards social I 
control) or should the offence be viewed as a symptom of personal or social problems (so that I 
society's response is directed towards meeting the child's needs)? This question can be put in simple 
form by asking whether society's concern should be with the child's deeds or with his needs. In the I 
opinion of the critics of the United States child-saving movement, a system designed to look beyond I 
the offence to the needs of which it is a symptom carries with it certain dangers. The more important I 
points made by these critics will be outlined in turn. I 
110. Dangers of Paternalism The first juvenile court in the United States was established in Illinois' I 
in 1899. Other States quickly followed suit. The classic statement of the paternalistic or child-saving I 
philosophy on which these early courts were based was made in 1909. 

Why is it not just and proper to treat these juvenile cffenders, as we deal with the neglected Ghildren, as a wise I 

2 

and merciful father handles his own child whose errors are not discovered by the authorities? Why is it not the I 
duty of the state, instead of asking merely whether a boy or a girl has committed a specific offense, to find out .1 

For exampie, English material includes the Ingleby Report; The Child, the Family and the Young Offender, 
(1965); and Children in Trouble (1968). In Scotland there was the Kilbrandon Report. Of the extensive United 
States literature mention can be made of Platt, The Child Savers, The Invention 0/ Delinquency. (2nd ed., 1977); 
Fox, 'Juvenile Justice Reform: An Historical Perspective,' 22 Stanford LR, 1181 (1910); TaskForce Report; 
Simpson, 'Rehabilitation as the Justification of a Separate Juvenile Justice System: 64 Califqrnia LR. 984 
(1916); a1td Hazard, 'The Jurisprudence of Juvenile Deviance,' and Schul~z and Cohen, 'Isolationism in 
Juvenile Court Jurisprudence,' both in Rosenheim (ed.), Pursuing Justice/or Ihe Child. (1916). For a compara
tive study, see Parsloe, Juvenile Justice in Britain alld the United Slates. (1978). 
For an analysis of the child-saving movement, see Platt. 
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what he is, physically, mentaIly, morally, and then if it learns that he is treading the path that leads to 
criminality, to take him in charge, not so much to punish as to reform, not to degrade but to uplift, not to crush 
but to develop, not to make him a criminal but a worthy citizen.3 

The juvenile courts which embodied these principles have been described as 'anti-legal' in orienta
tion and methods.4 It has been said that the crucial distinction between the traditional criminal court 
and the juvenile court is that between a court which directs its efforts 'to do something to it child 
because of what he has done: and a court concerned with 'doing something for a child because of 
what he is and needs.' 5 The result was a tribunal which sought to avoid the atmosphere and 
procedure of a criminal court and in which the adversary system had little place: 'the m1Jtuai aim of 
all was not to contest or object but to determine the treatment plan best for the child.'6 In the view of 
the child-savers it followed that, as there could be no quarrel with the state's benevolent motives, 
there was no need to grant the child constitutional protections. It was this contention which has 
attracted fierce and persistent criticism. The critics have pointed out that, no matter how well 
intentioned it may be, juvenile court intervention frequently results in coercive action and substan
tial interference with children's liberty. 

Whatever one's motivations, however elevated one's objectives, if the measures taken result in the compUlsory 
loss of the child's liberty, the involuntary separation of a child from his family. or even the supervision of a 
child's activities by a probation worker, the impact on the affected individuals is essentially a punitive one. 
Good intentions and a flexible vocabulary do not alter this reality.' 

The critics of the juvenile court believed that constitutional and traditional due process safeguards 
should be retained and that an insistence on fair procedures should not be dismissed as legalistic. 
Some opponents of the child-saving movement have even urged that the state's claim to treat and 
save young offenders is fraudulent: special treatment programs were not made available and thus the 
benefits which it was assumed that the child would receive in return for the surrender of legal 
protections were illusory. 

If the result of an adjUdication of delinquency is substantially the same as a verdict of guilty, the youngster has 
been cheated of his constitutional rights by false labeling. We cannot take away precious legal protection 
simply by changing names from 'criminal prosecution' to 'delinquency proceedings.'8 

In 1966 in the United St'.ites Supreme Court, Mr Justice Fortas, delivering the majority opinion in 
Kent v. United States, ',poke of a gulf between theory and practice. 

While there can be no doubt of the original laudable purpose of juvenile courts, studies and critiqlJ,es in recent 
years raise serious questions as to whether actual performance measures well enough against theoretical 
purpose to make tolerab!e the immunity of the process from the reach of constitutional guarantees applicable 
to adults .... There is evidence, in fact, that there may be grounds for concern that the child receives the worst 
of both worlds: that he gets neither the protections accorded to adults nor the solicitous care and regenerative 
tret'tment postulated for children.9 

Kent was one of a series of cases in which the Supreme Court of the United States has examined the 
operation of the juvenile court. IO These and other decisions, together with academic writings, have 
focused attention on legal safeguards. They have raised significant doubts about the child-saving 
philosophy. I I 

111. Appropriateness of the Criminal Process Other arguments relate to the proper function of the 
criminal law. Viewing a criminal prosecution as a means of seeking to meet a child's needs can be 

10 

11 

Mack, 'The Juvenile Court', 23 Harv LR 104, 107, (1909). 
Platt, 141. 
Waite, 'How Far Can Juvenile Court Procedures Be Socialized without Imp-airing Individual Rights?' 12 
Journal o/Criminal Law, Criminology and Police Science, 340, (1921). 
Task Force Report, 3. 
Allen, The Borderland o/Criminal Justice, (1964), 1~ 
Paulsen, 'Fairness to the Juvenile Offender', 41 Minnesota LR, 547,550, (1957). 
383 U.S. 541,555-6 (1966). 
The most important of these cases were: In re Gault 387 U.S. 1 (1967); Re Winship 397 U.S. 358 (1970); 
McKeiverv. Pennsylvania 403 U.S. 528 (1971); Breedv. Jones 421 U.S. 519 (l975). 
See also the comment in a Canadian report that the juvenile court system in that country had evolved to the 
stage that the child's only right was to receive from adults the treatment they felt was in their best interests. 
Admittance Restricted, 14. 
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12 Tap Jj 
13 pan, uvenile Delinquency, (1949) 203 

See Schur, Radical Non-Interv . '( . 
see West and Farrin entlOn, 1973),29-45 and 153-155 and M . 

gton, Who Becomes Delinquent? (1973), chapt~r 11. atza, Becommg Deviarlt (1969). But 
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behaviour which they have been designed to achieve.14 The evidence, it is claimed, gives rise to 
serious doubts about the rehabilitative potential of available methods. Further, more is involved 
than simple disillusionment with the types of programs which have bet)n tried in the past. The 
human and social,problems encountered in the criminal courts are dauntingly complex. A United 
States report has expressed the following view: 

Study and research tend increasingly to support the view that delinquency is not so much an act of individual 
deviancy as a pattern of behavior produced by a multitude of pervasive societal influences well beyond the 
reach of the actions of any judge, probation officer, correctional counselor, or psychiatrist. ls 

The argument is that there is a need for a realistic awareness of our limitations and for a recognition 
that the court system is better at diagnosing personal and social problems than at solving them. 
114. ImpOrlance of Frankness It has also been urged that there is a need for frankness in the 
statement of the purposes pursued and that there is something unconvincing about a claim that, 
when an offence comes to notice, society's concern is with the child's needs rather than with his 
behaviour. There is some evidence that the young are likely to find a system based on fair retribution 
more comprehensible than one purportedly based on benevolence.16 Further, if realistic and honest 
policies towards the young are to be pursued, the offence should not, it is claimed, be used as a 
pretext. If a child comes to notice because of a relatively minor offence, but investigation reveals 
serious needs which the welfare system should attempt to meet, the offence should not be seized 
upon as a justification for the imposition of therapeutic measures. If society'S purposes are to be 
clearly expressed a choice must be made between a prosecution and non-criminal proceedings 
which make the objectives explicit. 
115. The Commission's View In designing a system to deal with young law-breakers, the object must 
be to combine procedures specially adapted to the needs of the young with procedures which reflect 
a concern for the objectives traditionally pursued by the criminal justice system . .It is not practicable 
to make a choice between a 'punitive' and a 'therapeutic' approach. Both approaches must be 
accommodated. Any system designed to achieve social control must take children's needs into 
account. Similarly, any system which wishes to offer help to the young cannot repudiate the tasks of 
the criminal law. It must be frankly acknowledged that the objective is the synthesis of principles 

14 

IS 
16 

As an example, mention can be made of a review of various types of intervention undertaken in the United 
States. After examining a number of studies of social work practice in that country, the researcher concluded: 

In none of the studies was there clear evidence that professional social work services produced res:Jlts superior to no 
treatment at all, or in any way better than the minimal services provided by non-professional workers ... In essence, 
not a single controlled study could be located providing clear evidence that any form of social work is effective. 

On the use of psychotherapy, it is stated that: 
[A]n unequivocal conclusion about effectiveness cannot be reached; psychotherapy has neither proven its case for 
effectiveness nor has it been completely refuted. However, it does appear as though the bulk of the research in this area 
either cannot be used to reach a conclusion, because of design deficiencies, or shows null or negative results. 

The results of research on correctional programs were described in the following terms: 
To date there is no evidence supporting any program's claim of superior rehabilitative efficacy ... In examining over 
200 studies involving hundreds of thousands of individuals, the correctional programs that have been reported to date 
appear to have had no appreciable effect on recidivism. 

See Fischer, 'Does Anythirlg Work?' 1 J Social Service Research, 215, 218-223, (1978). A number of other 
researchers have reached similar conclusions about the effectiveness of therapeutic programs. See Lipton, 
Martinson and Wilks, The Effectiveness of Correctional Treatment, (1975); Cornish and Clarke, Residential 
Treatment and Its Effects on Delinquency, (1975); and Riedel and Thornberry, 'The Assessment of Correc
tional Programs: An Assessment of the Field,' in Krisberg and Austin (eds.), The Children of Ishmael, Critical 
Perspectives on Juvenile Justice, (1978),418. 
Task Force Report, 8. 
See Scott, 'Juvenile Courts: The Juvenile's Point of View', (1959), 9 British Journal of Delinquency, 200. An 
unpublished study of a N.S.W. Childrens Court supports Scott's findings and suggests that the children 
appearing before it regarded the court as pursuing retributive policies: Appleby, Moss and Miller (1979). See 
also Morris and Giller, 'The Juvenile Court - The Client't:; Perspective', [1977] Crim LR, 198. The Department 
of the Capital Territory has drawn attention to the confusion which a child can feel if the measure imposed is 
designed to meet his needs rather than to reflect the seriousness of the offence. Submission, 27. 
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common with those employed in respect of adult offenders mean that the benevolent philosophy 
which inspired the creation of special methods for dealing with young offenders should in future 
have no place in our legal system? In particular, does it mean that courts for dealing with the young 
law violator should be indistinguishable from adult courts? Indeed, do the arguments set out above 
call into question the desirability of maintaining a separate court for children ?22 The Commission 
considers that a distinctive system for the young should be retained. This report deals with children. 
Special procedures should be maintained which take into account their lack of maturity and the fact 
that they do not, and cannot, always act in a fully responsible manner. Sometimes children ac,t in an 
unreflective way, without completely comprehending the consequences. Depending on their age and 
maturity they should normally be treated as being less culpable than adults. They are not generally 
free agents, but are subject to parental or other adult influence. Because of their youth they are 
usually dependent, malleable and vulnerable. They are developing and their personalities are chang
ing. Also, as a recent Australian report has pointed out, a factor which is often unacknowledged is 
our emotional reaction to the young, a reaction which evokes in adults a desire to provide sympath
etic care and guidanceY Finally, children are more likely than adults to have difficulty understand
ing legal procedures. The retention of a special court for children allows procedures adapted to their 
understanding to be employed. All of these factors suggest the need to preserve a distinctive system 
for dealing with the young offender, a system which, in appropriate cases,' allows leniency to be 
displayed and which facilitates the pursuit of positive policies. 
117. The Rehabilitative Ideal The Commission's conclusion that a system for dealing with young 
offenders should endeavour both to meet the special needs of the young and to fulfil the traditional 
purposes of the criminal law indicates that it shares the reservations which have been expressed 
about the child-saving philosophy. This conclusion does not, however, represent a rejection of the 
rehabilitative ideal. Recognition that the rehabilitative ideal cannot be singlemindedly pursued in a 
system for dealing with young offenders, and disillusionment with available treatment measures, 
should not be allowed to engender opposition to the development of imaginative measures for 
dealing 'with young offenders who appear before the court. As the Department of the Capital 
Territory has pointed out, the arguments for the pursuit of rehabilitative purposes are particularly 
strong when youthful offenders are involved.24 Emphasis on legal principles must not be allowed to 
produce a system in which there is no room for compassion and no concern for children's special 
needs. Further, the view that 'nothing works' must not be unhesitatingly accepted. There are those 
who question the results of res~arch which purports to demonstrate the failure of therapeutic 
policies.25 It can always be argued that there has been insufficient commitment to these policies and 
that an increase in this commitment and an allocation of more resources would produce better 
results.26 These arguments should not be ignored. The search for imaginative and positive ap
proaches should not be abandoned. But this search should be undertaken in such a way as to take 
into account the points made by critics of chHd-saving strategies. It must also take into account the 
rather depressing evidence about the efficacy of therapeutic programs. The available evidence does 
not justify the taking of extended powers over a young offender'S life for rehabilitative purposes. 

22 

2J 

24 

2S 

In view of the disillusionment with the child-saving philosophy and the emphasis on the need for due process 
in the juvenile court, a number of United States commentators have suggested that the continued existence of 
a special court for young offenders might no longer be justified. See Wizner and Keller, 'The Penal Model of 
Juvenile Justice: Is Juvenile Court Delinquency Jurisdiction Obsolete?' 52 New York University LR, 1120, 
(1977); and McCarthy, 'Delinquency Dispositions under the Juvenile Justice Standards: The Consequences of 
a Change of Rationale,' 52 New York University LR, 1093, II 16-11 19, (1977). 
Sixth United Nations Congress on the Prevention of Crime and the Treatment of Offenders, Australian 
Discussion Paper, Topic 2. Juvenile Justice: Before and After the Onset of Delinquency (Report of a Working 
Party convened by John Seymour) (1979), 8. 
Department of the Capital Territory, Submission, 41. 
See Gendreau and Ross, 'Correctional Treatment: Bibliotherapy for Cynics,' 25 Crime and Delinquency, 463, 
(1979); Gottfredson, 'Treatment Destruction Techniques', 16 J Research in Crime and Delinquency, 39, (1979); 
and Murray and Cox, Beyond Probation: Juvenile Corrections and the Chronic Delinquent, (1979) (but see 
reviews,26 Crime and Delinqueilcy, 387-398, (1980». 

26 This point was made by the Department of the Capital Territory, which noted that the resources made 
available to achieve the goals of the child welfare system have always been inadequate. Submission, 27. 
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28 ara.287.' J ourt. 
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Chapter 13. 
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119. Distinguishing Characteristics of Procedures for Young Offenders Having concluded that the 
system fot dealing with the young offender should combine a respect for the fundamental principles 
of criminal justice with a concern for the special needs of the young, it is now necessary to attempt to 
identify the features which should distinguish this system from that for adults. The distinctive 
features of procedures for coping with young law-breakers should be: 

• Diversion. A willingness to divert young offenders from the court on the grounds that a pros
ecution is often a cumbersome and inappropriate response to a child's breach of the law. 

• Avoidance of stigma. A desire to shield the young, as much as possible, from the stigmatising 

and harmful effects of the criminal process. 
• Comprehensible procedures. Procedures which are comprehensible to the child and in which 

the young and their parents can have an opportunity to participate. 
ED Understanding. In court a wise humanity which allows for the display of understanding and 

sympathy where these qualities are required. 
e Imaginative remedies. A court which i~ imaginative and willing to take risks at the dis-

positional stage. s Variety and flexibility of dispositions. A diverse range of dispositions, and dispositions whose 
form is flexible enough to accommodate the changing needs of the children who are subject to 

them. It should not be inferred from this list of the characteristics which should distinguish procedures for 
young offenders that most of the features listed are not also important in the case of adult offenders. 
For adults, too, it is important to have humane and comprehensible procedures and to provide a 
varied'range of dispositions. However, special attention should be given to these factors when young 
offenders come before the court. Further, two of the characteristics in the above list do distinguish 
the system for the young from that for adults. In the normal course of events an adult who comes to 
notice for the alleged commission of an offence will be prosecuted. When a young offender comes to 
notice it is, as will be explained, now widely accepted that vigorous efforts should be made to find an 
alternative to a prosecution. In many jurisdictions a young offender will be diverted from the court 
when an adult who has allegedly committed the same offence will be prosecuted. The second 
distinguishing characteristic applies to the dispositional process. A recognition of children's imma
turity leads to the imposition of more lenient penalties than would be employed for adults. In 
addition, a number of the measures used for young offenders permit adaptations to be made to the 
changing needs of the children who are subject to them. This is in contrast to once-and-for-all orders 
made in courts for adults. Normally these orders are not subject to subsequent variation. Pursuit of 
alternatives to the prosecution of young offenders, usually referred to as 'diversion,n, will be dis
cussed in the following paragraphs. The distinguishing features of dispositional procedures for the 

young will be discussed in Chapter 6. 

Diversion 120. Reasons/or Diversion The suggestion that one of the distinguishing features of procedures for 
dealing with young offenders should be a willingness to divert them from the court naturally 
prompts the question: why should efforts be made to keep children who break the law out of court? 

There are a number of reasons. 
• Cumbersome. The triviality of many offences committed by children makes court intervention 

inappropriate. A prosecution is a cumbersome weapon with which to confront a child who has 
committed a minor crime. In many such instances it is not necessary to have recourse to the 
full criminal process. A prosecution should be reserved for those cases where resort to formal 

court procedures is necessary. 
GD Delay. Except when children are arrested and charged, bringing them to court is inevitably a 

slow process. Some of the delays resulting from the use of summons procedures are described 

32 The term 'diversion' is often us\:d loosely. Some writers use it to apply not only to diversion from the court, 
but also to post-adjudication div,ersion from institutional measures to less severe penalties such as community 
service orders. See Davies, 'The. Pitfalls of Diversion - Criticism of a Modern Development in an Era of 
Penal Reform,' (1976), 14 Osgoode Hall LJ. 759. In this report the term 'diversion' is used to describe 

procedures employed as alternatives to a prosecution. 
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a~ove.JJ Unless it is argued that virtu all . ~i~~~~ significan~ delay between the ChJd~:e::~~\~~i~hnoUld be arrested, in many cases there 

w~ethe;~tu~~:~l~~i~~~e~f ;~~~:~:1 ~~~~ sboul~ b: a~fo~e~~~~f ~~tl!~~ ~~I~~~~~~~ 
w ~n we are dealing with the youn The pursUl ~ this objective is particularl im orta 
aVOId delay when dealing with chilJ;en: A.C.T. Pobce have drawn attention to ~e ~eed ~~ 

Probably more than anywhere else in the cri' . . and the ~peedy resolution of, juvenile proble~~~l Justtce arena there is a need for a direct response to, 

It makes httle sense to a child to be t k 
~~:~':.;nI~:.e:1ie:~~ ~;:~ia~~ :~~ ~{~~~n~O ~~rtb!~~;~ ~r~n'J :;:'n~:~;"p~~~~ ~I~nths 
normally be much quicker tha rt .appearance. The informal handling f ps~s 

• Immaturity oifch"ld Th' n a pr~secutlon. 0 a case Will 
z reno e Immatunty of ch 'ld I f~~~~tt!~~i~t:~~: ~t~11~:~:' !'1anifestatio~s ~~~hi:aa~sp~~~~~ !~e aad~J~~!~nerallY lenient, 

• Le~s s.,ious offende~. A poli~I~1s :'~r:be creation of the special J uvenile Ai~ ~::.~~cute, 
~~~~i:~sd b~r~~e ~~:~. ~ith regard to m:~ ~f :;,~~~c~::~isrfi~~:;'~aio ,;:~nders at th~ less 

~~'::'~ 7 ~Ch r.,ulted i/a fi~d~~;·~i ;~~s~;~~~I~ti~giOd~~;g offenders. Of ';;:~ 9":f ~J:r~~ 
i 0 ay, 1979, 102 (10.4%) resulted in ad' .... I rens Court between 1 June 1978 

f~~~!~~~e::lted in un~upervised probation o~ ~n~~~~~?sid ~~I action or a dismissal, whiie 205 
many of the ~~1f~st t . at nlone of these cases should have resul~:~e. on a recogUl~ance. It is not 
b ren mvo ved had previou l' m a prosecutlOn No doubt 
3 ~::;%in;;i~~d only after the children's fa:I~:.e':,I~:~:O~1~ w:;ings, and prose~utions had 

• ~~:ve that ~~;~:~~~!~~~: i~~':e:~ti~~ ~:i~~~i~~~on. Th: pr:~~i~::~:;t;::se~~;I~~i 
. conomlc use of resources. Consideratio . lI!g of a large number of minor matters h n must also ?e .given to the effect which the roces 
Slmple case takes up a good deal of offici:: t n the cnmmal justice system. Even a r%tativer ~?hce, the magistrate and the court staff Coul~,::e and th~p.rocedure is costly. The time of th~ 
o~e~~~~n allows the court to concentrate on th: :~~~ ~i~~~~lY utilised. A vigorous policy of 

• St' '1 u cases and on the most serious 

. zgma. n recent years a number of th . J~stice system can 'label' those sub' ect:~nst~ ~~ve poin~ed to the way in which the crimin ~ws and responds to a child can b~ cban~~J~f .tcfrdmg to these writers, the way SOci:~ 
~}~~~~~:~r~~~~:~d~nwllYa~~:;:!c~?~::~t~!l¥~~!;:i;~¥:~i~~~:~h~e~!;~:~!'s: 
th l' . e IS a e mquent'. The label c b ' . ~s own eyes and m the eyes 

:~!::~~ ;~b~~~: e';;~~ ~:~~s'i!~~~~~ ~:e~:!' ~1~:~i ~~:dl~~: :.~~ea~!~~:al'oP!~~ 
f' ,or soml! chIldren, a prosecution can hav h ~ er an on hard evidence, it seems clear 

~~:ii;~f/£l~~i:;'~h~~:n:;~~c:~~no~£~~~£'i~~~:::~~ ~~~~e~;e:~! .. ~.~~::e~~e':::; 
h' e 1 t e chIld IS diverted fro th means certam that stigma 

• ~s~~ ~ en l?formal procedures are employed m e court, adverse labelling is less likely to 

~ lca non-mtervention. Awareness of the har' . 

:~~~O;:'b~r:~~~~~~~~~:~~!~~~ ~:!!u~~~lfva~!~~: ~~~r:';~~~~~~~=,~~!:'I~!:::~ ren a one wherever possible. The best-known 
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advocate of this view uses the term 'radical non-intervention' to describe the approach which 

36 I' he favours. t flect the view that a pursuit of a po iCy . D' . A number of argumen s re 
121. Arguments agQl~st IVerSlOll and un'ustifiable course. .. . 
of avoiding the court IS a dangerous J . ire the exercise of admmlstratlve 

d · t' Diversionary strategIes requ b As a o Uneven administrative ls~re IOn. d dministrative discretion is open to a use. 

36 

37 

38 

39 

discretion. A system WhICh depe? s on a 

Canadian commentator has noted. ... f referral selectively and capriciously, and, 
A danger ... exists that the police will use thhelr dlscre~~t~d similar offences, who are of the same age, 

d 'd th t two offenders who ave com t 37 
consequently, eCI e a d ht to be subject to different treatmen . 
and who have similar ~ack.groun s o~~ ute a child takes into account his likelihood 

A particular danger eXIsts If the decIsIOn jO pros~cood' home might be diverted from the ~ou:t 
of re-offending. A Child. thought to come rom a g about his behaviour and can de~1 ":Ith It 
on the grounds that hIS parents are concer~e~t be used as a pretext for interventIOn m the 
themselves. On the other hand, the o.ffihenhce mIg It that the child is prosecuted. Such a process . d f ' oor' home WIt t e resu . d 
life of a chIl rom a p '. d re'udice poor clul reno 
could unfairly favour mid,dle c.lass chIldr~n an J d~prives an alleged offender of the prot:c-

$ Removal of protections. DIVerSI?n f~om d t ~~~ procedures of a criminal trial. In such a tr}al 
tions offered by the long estabhshe ~n es din to rules of evidence, and, in the case 0 a 
guilt or innocence is j~dici~lly determm~?s ~~O~temg which emphasises diversion !ncreases the 
finding of guilt, there IS a n~ht of ~ppea d h Y recorded against them, offences m respect of 
possibility that children wIll admIt, an ~ve ac uittal. 

which a court hearing would hav: resulted I~l~~rnadves to a prosecution is no more than a 
o Delays court reforms. The exte~sIve u~~ of d d unprincipled attempt to control the number 

olicy based on expediency, an Ill-co~Sl. ere. ax: stem must cope. If this view is accept~d, ~f cases with which a hard-press~d c!,Immal JustI~e :is should be directed towards improvmg 
then rather than seeking to avoId tne courts, e. 0ositions 

th~~ and providing a more adequate ran~ed~;sd~:uld not be denied the benefits whi~h ~n 
e Deprivation of court benefits. You~ng °h~~d can bring. This argument is based on a belIef m a pearance before a specIal court or c 1 • r~n 

t~e Childrens Court's rehabilitatiye C~paCltIe~. d' isplaced leniency. The prosecution of 
• Misplaced leniency. A policy of dIversIon em d 0 a~~r~p~iate means of vindicating t~e law. ~ 

law-breakers can be seen as a necessary ~n 'nal behaviour should not go unpumsh~d an 
satisfies the community's demand that cnmI f his conduct. In addition to re-assurmg the 
indicates to the offender the wrongfu!ness ~ the imposition of a sanction are the means.bY 
community, the initiation of a prosecutIo~ an ere are many persons, including so~e HIgh 
which it is sought to deter further offendlcng. Th. . n spoke who regard a prosecutIon as a 

h ember of the ommISSlO , . 
School pupils to w om am. . other informal alternative. . . 
more effective deterrent then a I?ohc~ warnmgoo~ams are in an experimental phase, and It IS 

• Effectiveness unproved. 1?any dlVerSIOnarYlr g for alternatives which may conceal dangers 
unwise to jettiso~ establ.lshed court ~~~~e ~:~ of one writer: . 
and whose effectIvene&s IS unproven. .. d" will be more effective in ... lowering 

. . . d vailable to mdlcate that IverSlon . 39 
There is no empmcal eyl enffice ad d protecting society more effectIVely. recidivism rates, deterring 0 en ers, an 

. .• 'The Juvenile Court - Quest and ' t of 'J'udicious non-mterventlon. Lemert, Schur. See also Lemert s concep .s 

Realities,' in Task Force Report,. 91, ?6-9? the sub'eet of much comment. See, for :xample, Da,vI , 
Davies 765. The exercise ofpohc<:dls:retton has been d D'sc;etion in the Police and Sentencmg Process'c7j . '. Justice (1969); Kadish, Legal Norm a~ I .. Criminal Justice,' 46 Southern a-
DlscretldonLaR

ry 

904 (i962)' Rosett 'Discretion, Seventy and LelgdahtYd ISn'de of Law' (1975) 25 University of 
Harvar " , ".. The Unacknow!! ge I, . the 
If. • LR 12 (1972); Wexler, 'DiscretIOn: . . (1968) 290-92' and Vorenb(:rg, 'Narrowmg !Jorman LJ. '120' Packer The Limits of the Crzmmal SanctIOn, , , 
~~~~;:~on ~f Criminal justice Officials,' 4 Duke LJ, 651 (1976). 
Davies, 763. 
id.,767. 
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Disillusionment with present methods, the search for something new, something which 'works' 
can all too easily lead to the sacrifice of existing procedures without any guarantee of success. 

~ Intrusive intervention. Diversionary programs which involve informal referral to welfare or 
other agencies pose special dangers. The potential for intrusive intervention, intervention 
which may be unscrutiniiled and unregulated, is great. Further, the informal referral of a 
young offender to a welfare service, although ostensibly on a voluntary basis, can involve an 
element of coercion, since such a referral wiII still be part of the criminal process. 

122. Widespread Acceptance of Diversion Notwithstanding the arguments against a poHcy of divert
ing young offenders from the court, this policy has been enunciated, and put into practice, in many 
jurisdictions, both in Australia and overseas. In South Australia Children's Aid Panels have been 
established and in Western Australia there are Children's Panels.40 The introduction of these panels 
reflects the view that alternatives to the court are to be preferred. Similar panels, known as Chil
dren's Boards, operate in New Zealand.41 In Scotland, local officials known as reporters are respon
sible, in the majority of cases jnvolving alleged offences by those under 16, for making the decision 
whether proceedings should be initiated. The provisions under which they operate are designed to 
encourage the pursuit of a 'policy of diversion.42 Although the proposals contained in the English 
White Paper, Children in Trouble, have not been fully implemented, recommendations designed to 
place restrictions on the use of court proceedings in respect of offenders were an important feature 
of that document.

43 

The Canadian Solicitor General's Committee recommended the creation of 
screening agencies Whose task it would be to make the prosecution decision in respect of alleged 
offences by those under the age of 21. In the draft legislation prepared by the Committee it is stated 
that, When considering each case, the screening agency should have regard to the principle 

that no information should be laid against a young person unless there are clear indications that the needs and 
interests of the young person and of the public cannot be adequately served without the use of procedures and facilities that are available to the court.44 

In the United States particular emphasis has been placed on the desirability of diverting young 
offenders from the juvenile court. In 1967 a report issued by the President'S Crime Commission stated: 

[AJ great deal of juvenile misbehavior should be dealt with thrQugh alternatives to adjudication, in accordance 
with an explicit policy to divert juvenile offenders away from formal adjudication and authoritative disposi
tion and to nonjudicial institutio.ns for guidance and other services .... The preference for nonjudicial 
disposition should be enunciated, PUblicized, and consistently espoused by the several social institutions responsible for controlling and preventing delinquency.45 

This principlc was adopted in that Commission's general report, which included the following recommendation: 

Court referral of juveniles by the police should be restricted to those cases involving serious criminal conduct or repeated misconduct of a more than trivial nature.46 

Following the publication of these reports diversionary programs have been developed throughout 
the United States. Much has been written on these programs and on the subject of diversion generally.47 

123. The Commission's View Notwithstanding the contrary arguments, the Commission has con
cluded that a policy of diversion should be explicitly adopted in the AC.T. with regard to young 

40 

For a description of these panels, see para.129. 41 
See Children and Young Persons Act 1974 (N.Z.), Part II, 

42 See Social Work (Scotland) Act 1968, s.39. For a description of the role of the reporter, see Finlayson, 'The 
Reporter,' in Martin and Murray (eds.), Children's Hearings, (1976), 48. 
Children in Trouble, para.14-l7. 

43 

44 

45 
46 

47 

Young Persons in Conflict with the Law, 88, proposed Young Persons in Conflict with the Law Act, s.9(3). Task Force Report, 16. 

hesident's Commission on Law Enforcement and Administration of Justice, The Challenge of Crime in a Free SOciety, (I967), 83. 

See, for example, Cressey and Mc Dermott, Diversion from the Juvenile Justice System, (1973); Carter and 
Klein, Back on the Street: The Diversion of Juvenile Offenders, (1976); and Klein, 'Deinstitutionalization and 
Diversion of Juvenile Offenders: A Litany of Impediments,' in Morris and Tonry (eds.), Crime and Justice: An Annual Rel1iew of Research, YoU, (1979), 145. 
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. . view that children's immaturity requires that they be offenders. This recommendation IS based on the. tl than adults in like circumstances. One of t~e 
given special consideratlo~ and t~eat.ed ?l~e le~~~~si~ restraint when the d~cisio~ to prosecute IS 
most obvious ways to aChl,eve thl~ aim IS y ex ecutio~ decision should be vIewed In the c~ntext of 
made. Policies relating to tne makl~t oft~e r~~lance the special interests of the offender with those 
a eneral theory of punishm~nt whlc. see s 0 as a decision to take the least severe c~urse 
of the community." A decisIOn to dIVert should be se~~ of diversion with regard to the y?ung.'s no 
in respect of an alleged offend~r. ~he adfoP~lOn ~f a Pfe that provided proper attention ~s paid. to 
more than a particular apphcatlOn 0 t e. pr~n~IPth lea~t intrusive form of interventIOn wluch 
upholding the law and protectin~ ~he pubhcj 1\~~ is e~'!.ls~ based on an acceptance o~ the argu~ent 
should be preferred.

49 
The C:ommls.510n s CO?C uS

t 
es of ofi'e:nce, unnecessary and Inappropnate. 

that the prosecution of. chtldre~l IS, fO~. ~aIlY :e~ult from 3l court appearance is, when the ~o~ng 
Further the need to aVOId the stigma w IC can . a olicy of diversion. The Commission 
are inv~lved, a particularl~ important r.eason for a.doPt~~~ toP ermit the Childrens Court ~o fulfil a 
rejects the view that diverSIOn IS to be dlscouragfd In or

t 
t di;credited 50 Arguments relatIng to the 

therapeutic role. This role has alre~dy been to a ar~:'~:h et~at of less for~al methods, are particular
deterrent efficacy of court procee~mgs~ as compa:~imited amount of empirical data is available, and 
ly difficult to deal with satisfactonly, SInce only h 't h ld be possible to obtain clear answers to 
it is not conclusive. At first sight it would seem t ~t ~ ~ti~~' deterrent than diversion from the court. 
the question whether court proceedings are a ~ore e

f 
t~' kind 

f . t n be made about questions 0 IS . t' d l' 
A number 0 POIn s ca k of Australian procedures Lor ea mg 

• Lack of reliable data. Few studies have bee~ und~rt~ er~as assembled some statistical data, it 
with young law-breakers, and, thoug~ the ommlsslo~ detailed carefully controlled analyses 
has not been possible in the time available to carry ou , , 

of the impact of existing methods. t' ene"s of intervention in inhibiting further 
o Doubts about effectiveness. Claims abou~ the deffec 

IVt' l;'~ Surveys based on official statistics h id erally be vlewe scep lCa ~~ , • h .. Ilaw illegal behaviour s ou gen. f ft l' hh initial brush With t e cnmIna . 
can show whether a child has agaIn come to ~~e~c~u~tl~~'lr';J'fVences and not been apprehende~. 
They cannot ind~cate whethe~ he haSh ~1~~~SI not re-otli~nl:ied it is impossible to be. sure th~t h!s 
Even ifit is certaIn that a P~rtlc~la~ c 1 It of the interve:ntion. A change in behaViour whlc~ IS 
subsequent avoidance of cnme IS t e ~es~t b the resul.t of' maturation rather than of any actIOn claimed as a 'success' of the system mig e . . . 

taken by society. . d' th re are some which seem to point to high 
124. Available Evidence Among ~he ~us~rahan stu les w: th;it only a small proportion of ch~ldren 
'success rates' with ~hildren .. In ~Ictona, I~ hIS ~;:ftas~~d Western Australia the number of chIldren re-offend after a pohce warnIng. In Sout us 

48 " . Offenders' Journal 0/ Juvenile and Famir Courts: Scharf 'Towards a Philosophy for the DlverslOnf o~Juve~~~ that dive;sion is 'a negative act of pUnishment. 13 (F~bruary 1978). Scharf urges acceptance 0 t e no I 

(ici., 19). . . f unishment advanced in ALRC 15, (1980), 'pa~a.66. 
49 This principle accords with the prinCIple of economy.o p t by the Law Council of Austraha. [T]he 

See discussion, para.109-117. Note als? the.followln~ ~~~~::cied to bring more official resources to bear 
Childrens Court systems as they have eXIsted In ~e pa~l Often the courts cannot adequately hand~e .the 

50 

51 

on the problem than was. either necessa~fb ~!t .es~~ae e~es of those the courts are there to help.' SubmISSIOn, blems of a particular chIld and lose ere I I I Y In 

fro n who studied the records of 1551 children warned by 
This is indicated by research conducte~ ?y 1~~;I~e follow-up period for members of the former group was 
Victorian Police in 1969 and 2281 warne In • t years The overall success rate was 74.8O/? Horma

6 five years, and for those in the latter fgr~upp ~?S ~o Victo;ia', unpublished LL.B. (ljons) TheSIS, Monas 'Juvenile Delinquents and the Role 0 teo Ice 
University, (1975). 
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who are dealt with by the special panels and who again come to notice is not large.52 Similarly, in 
N.S. W. a study showed that 62.3% of a sample of males who had appeared before the Childrens 
Court did not re-appear before that court. 53 All of these findings can be advanced as indicating the 
efficacy of the particular method employed. Proponents of a police w; .. ming or panel system could 
claim that these diversionary strategies were a 'success', while Supporters of the court could also 
claim a relatively high 'success rate'. The difficulty with such studies is that they did not employ 
control groups. There is no way of knowing whether other methods would have achieved similar or 
better 'success rates' with comparable groups of children. Reference can, however, be made to a 
United States study which compared the results achieved by diversion programs with those achieved 
by the use of the court process.

54 
Young offenders were randomly assigned to: release (i.e., the 

equivalent of a police warning was administered), referral (i.e., informal diversion to community 
and welfare agencies), and prosecution. Significantly lower re-offending rates were found among 
those who had been informally referred than among those Who had been taken to court. Those Who 
had simply been released fared significantly better than both other groups. Although this is only one 
study, it does directly compare the results achieved by different methods, and casts some doubt on 
the view that a court appearance is more effective than a less formal response in preventing re
offending. Reference must also be made to an English study in which the criminal careers of a large 
number of young males were carefully followed. 

The results supported the hypothesis that, in comparison with equally badly behaved youngsters who escaped 
conviction, the convicted youngsters became still more delinquent. ... This result obviously lends supP.ort to 
the deviance amplification theory, according to which the attachment of an official stigmatizing label, In the 
shape of a criminal conviction, is likely to increase rather than to diminish delinquent behaviour.

55 

125. A.CT. Stlldy of Re-offending The two studies cited, together with the Australian evidence 
relating to re-offending rates following a police warning or an appearance before a panel, suggest 
that diversion might, for a wide range of young offenders, be just as effective as a prosecution. In an 
effort to obtain relevant data on the opera,tion of the Childrens Court system in the ACT., the 
Commission undertook its own study of re-offending rate.s. Limitations in time and resources made 
it impossible to undertake a study comparing the impact of a police warning with the efficacy of a 
prosecution. However, it was possible to examine re-offending among a sample of young offenders 
dealt with by the AC.T. Childrens Court between 1 January J976 and 30 June 1976. The size of the 
sample was 509. All subsequent court appearances before the end of October 1979 were noted. These 
included appearances relating to traffic offences, and encompassed appearances both in the Chi!
drens Court and in courts for adults. The results indicate a high rate of re-offending following an 
appearance before the AC.T. Childrens Court. Overall, 72.7% of the sample subsequently came to 
notice for re-offending. Among those Who made their first appearance before the Childrens Court 
during the sample period, 65.9% re-appeared before a court. Details of the subsequent offending of 

52 A study ofre-offending rates of children Who appeared before Children's Aid Panels in South Australia found 
that 21.6% were known to have re-offended. This re-offending rate was very similar to that demonstrated by 
children Who had appeared before the Childrens Court. See Richmond, 'Juvenile Offenders in South Australia 
1972-1977: Appearance Patterns ofIndividuals', unpublished, (1978). See also Report a/the Director General 
a/Community Welfare/or the Year Ended 30 June 1980,25, Tables 17 and 20. In Western Australia, although 
legislative provision for Children's Panels was not made until 1976 (see Child Welfare Amendment Act (No.2) 
1976 (W.A.», an informal panel system was in operation from 1964. The Western Australian Department for 
Community Welfare u;ldertook a study of the records of children Who appeared before a panel. Each child 
was followed up until he attained the age of 18 (the upper limit of the ChiIdrens tourtjurisdiction in Western 
Australia). The study covered only subsequent Childrens Court appearances. It revealed that, of those 
children Who had appeared before a panel and Who had, between 1972 and 1980, !i.ttained the age of IS, more 
than 80% did not subsequently appear in the Childrens Court. The figures ranged from 83% to 89%, with a 
m(lan of 85%. (Figures supplied by the Western Australian Department for Community Welfare). 

S3 This figure is derived from a study of a random sample of 1250 male juvenile offenders in N.S.W. Of these, 
37.7% had more than one conviction by the time they reached their eighteenth birthday, i.e. 62.3% appeared 
only once in the Childrens Court. These figures do not include subsequent appearances as adults, nor do they 
include any appearances relating to traffic offences. See Kraus, 'On the Adult Criminality of Male Juvenile Delinquents', undated. 

54 Klein, 192. 

S5 West and Farrington, The Delinquent Way 0/ Life, (1977), 138-139. 
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the first offenders are presented in diagrammatic form in Tables 5 and 6. Of the children who were 
making their second or subsequent appearance before the Childrens Court during the sample 
period, 89.2% were known to have re-offended. These results must be interpreted with great caution. 
As the tables relating to first offenders indicate, a substantial proportion of the known re-offending 
took the form of traffic offences (41.8%). The same was true of those who were making a second or 
subsequent appearance during the sample period: of those among this group who were known to re
offend 30.4% subsequently came to notice for traffic offences. If traffic offenders were to be excluded 
from the sample (as they were in the N.S.W. Childrens Court study mentioned above), a different 
picture would emerge. For example, of the first offenders who came to notice for criminal offences, 
42% subsequently appeared in court for another criminal offence. The Commission's statistics are 
open to differing interpretations, depending on the view adopted as to the desirability of including 
traffic offending in a study of the kind conducted. The evidence must be regarded as inconclusive. If 
the re·;;,ffending rates of the entire sample are examined the statistics certainly lend no support to the 
view that an appearance before the A.C.T. Childr~ns Court acts as a particularly effective deterrent. 
If the statistics for 'criminal' first offenders are extracted a reasonable 'success rate' could be claimed. 
However, low rates of re-offending can also be claimed by supporters of police warnings and of 
panels. Clearly, more research is needed, research which will take into account the results achieved 
with comparable groups of children who have been dealt with by different methods. In the absence 
of such research it is suggested that existing Australian and overseas data are not inconsistent with 
the pursuit of a policy of diversion. As there is no convincing evidence that one approach is more 
'effective' than another, and in view of the theoretical arguments in favour of diversion, the Commis
sion has concluded that those under 18 who are allegedly gUilty of an offence should be prosecuted 
only when this course is clearly justified. Guidelines, designed to assist those responsible for the 
making of the prosecution decision, are discussed later in this chapter.56 

126. Characteristics of an Acceptable Diversion Policy It is important to indicate the precise nature of 
the policy which is being advocated: 

e Features to be avoided. A distinction must be made between a simple desire to divert young 
offenders from the court and a more active policy of diverting them to informal welfare 
services. It is diversion in the former sense which this report recommends. Diversion to 
informal welfare agencies represents the old child-saving movement in new guise. As was the 
case with this movement, a strategy of diverting the young towards welfare services reflects pa~ 
ternalism and a conviction that the commission of an offence is a demonstration of a need for 
help. The new element is disillusionment with the court and the realisation that it is an 
inappropriate forum in which to pursue benevolent purposes. The child-saving philosophy 
survives, but in a new setting. Society still wishes to use the offence as an opportunity to bring 
good influences to bear. At first sight the pursuit of such a policy at the pre-court stage seems 
attractive. A United States commentator has argued that the provision of assistance on an 
informal basis would keep alive the humanitarian impulses which gave rise to the juvenile 
court while at the same time ensuring that the offer of help is not marred by legal threats.57 Yet 
a number of objections can be raised to a policy of the kind envisaged in this comment. First, 
it is not correct to describe pre-court referrals as unmarred by legal threats. The threat of court 
action may be implicit or explicit if the child fails to co-operate. The referral to, or invitation 
to participate in, a therapeutic program will be - and will be seen by the child and his p~rents 
to be - part of the criminal process if it follows official action resulting from a wrongful act by 
the child. In theory participation will be voluntary. However .it must be asked whether it is 
possible to achieve genuinely voluntary involvement in the context of procedures initiated 
following allegedly criminal behaviour. The problem of confusion of purposes, to which 
attention has already been drawn, re-appears. Avoidance of the court does not necessarily 
allow a complete escape from a coercive framework. The objectives remain ambignous. At the 
pre-court stage a clear distinction should be made between society's response to the alleged 
offence and society's desire to attempt to solve the personal or family problems which the 
offence may uncover. Secondly, the conditions on which an informal referral is made can lead 

56 Para.l38. 
S7 Rubin, 'Retain the Juvenile Court?' 25 Crime and Delinquency, 281, 292 (1979). 
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Table 6: First Offenders Who Came to Notice During Sample Peri.od for Traffic Offences: 
Subsequent History N. = 230 
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to a form of double jeopardy. If. when such a referral occurs, provision is 'made for the matter 
to be brought hefore a court if the child does not comply with the requirements of the informal 
program, then a harsher penalty might be imposed, since th~ court will deal not only with the 
origi!:lal offence but &lso with the failure to tak~ advantage of assistance offered. When an 
informal referral is combined with the possibility of court action if the child's participation is 
unsatisfactory, the pretence that this participation is 'voluntary' cannot be sustained. Thirdly, 
there are special dangers if diversion from the court and entry into informal programs are 
dependent on the child pleading guilty to the charge. Th~ plea and the 'voluntary' acceptance 
of help can become. the price which must be paid for the decision not to take the matter to 
court. Fourthly, the resulting intervention takes place on the basis of an allegation which has 
not been properly proved. It hl far from clear that society is justified in requiring a child's 
participation in a. therapeutic program on the basis of an unproved allegation. fifthly, diver
sion to informal services can lead to a widening of the net of social control.S8 Some studies 
have suggested that the ,children 'diverted' to these services are frequently those who would 
have been warned and released. It is all too easy to create new procedures and new agencies -
what has been called a:'~semilegal, semi welfare bureaucracy'S~ - which will collect, and offer 
treatment to, children in this category. Sixthly, there is some evidence that outright release is at 
least as successful as programs offering informal assistance and support,GO Reservations about 
the efficacy of the treatment measures available to the courts appiyequally to the methods 
employed at the pre-court stage. For the:se reasons it is recommended that a decision to divert 
a young offender from the court should be clearly understood to be a decision not to pros-!, 
ecute, not a decision to .refer hi~ to.a welf~re ~gen~y.61 . . /;: ! 

• Not a panacea. The polIcy of diverSion WhICh IS bemg advocated IS not offered as a panacea;/ 
, Diversion is not being recommended as a more effectAve means than a prosecution of inhibit
ing criminal behaviour. Nor is it sought to justify this policy on~t':h~biHtative grounds. 

• Controlling administrative discretion. Arguments about the da.ngers inherent in a system in 
which substantial reliance is placed on administrative discretion .¥e valid and must be met . 

. The?~~ pursuit of,a policy of diversion requires the formulation of clear guidelines to assist 
·thf~e who make the prosecution ~ecision. However the dangers of the abuse of ac;iministrative 
di&~retion are reduced if it ~}, clearly recognised that..a child diverted from the court cannot be 
reqai~ed to participate in an informal program. 

• Provisl'on of welfare assistance. The view that the criminal process should not be invoked as a 
means of providing welfare s<?rvices to children and their families does not mean that these 
services should not b~e made available, on a genuin.ely voluntary basis, to those who need 
them. If approprj't'!~d'services are not available, or if potential clients are not aware of their 
existence, the welfare system should be improved.:Ll\ter iIt, this report A.C.T. welfare and 
health services are described and discussed and certain recommendations are made.62 In 
particular, attention is drawn to the importance of preventive services.63 It should be noted 
that one of the rccommendati9ns made later in this report relates tlf) the upgrading of the 

58 Evidence which seems to confirm that certain diversionary schemes can have a 'net-widening' effect is 
beginning to emerge in Australia. See Sarri and Bradley, 'Juvenile Aig Panels; An Alternative to Juvenile 
Court Processing in South Australia', 26 Crime and Delinquency, 42, 55 (1980). f'or Unit~d States studies. see 
Blomberg, 'Divetsion and Accelerated Social Control', 68 Journal of Criminal Law and Criminology, 274, 
(1977); Lincoin, 'Juvenile Referral and Recidivism', il'l Carter and Klein, 321; and Empey, American Defin-
,quellcy: Its M~itnhlg and Construction. (1978), 541-~. .... . . 

59 Empey, 57~. , " ~",' (' 
60 Rose and Hamilton, 'Effects of a Juvenile Liaison Scheme',,(l970). 10 BrU J CriminoC2; and Klein, 192. 

f!owever, fo~' a more positive assessment of tht: effect of diverftion programs, see Palmer and Lewis, 'A 
Differential Approach to Juvenile Div~rsion', 17 J Research in Crime and Delinquency, 209, (1980). As has 
been pointed out, some of the United States studies- of the impa{.'t of diver:lionprogral9~;are open to criticism 
and firm conclusions must aWllit further, mOre llophisticat~d research. See Gibbons anCl~lUake,'Evaluating the 
Impact of Juvenile Diversion Programs', 22 Crime and Deli1!f]uency. 411.420 (1976). 

61 Ct'. Scharf, 18. . .. ;\ '. 
62, SeeJpara.254-258, 2S8."..290, and. Chapter 13. 
6) P~ra.287. 
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Welfare Branch of the Department of the Capital Territory to a Welfare Division of that 
Department. It is also recommended that this Division be headed by a Director of Welfare 
appointed under the new Child Welfare Ordinance. In the proposals which follow, reference 
is made to the new Welfare Division and to the Director ofWelfar~. 

Screening Procedures 
127. The Present System The screening of cases involving offences alleged to have been committed 
by the young in the A.C.T. is at present unsystematic. Among the police there seems to be wide
spread acceptance of the view that special efforts should be made to divert certain categories of 
young offender from the court. Yet no clear policy has been enunciated. Some young offenders are 
prosecuted. Some are not. There are no written guidelines which establish criteria or procedures.64 In 
some matters, a l'elatively formal process, in which a branch inspector participates, is employed, and 
in others the decision to divert a case from the court is taken at a lower level in an informal manner. 
Although a specialist unit - the Juvenile Aid Bureau - has been set up, the majority of young 
offenders are dealt with by other members of the force. Existing procedures give the impression that 
they have simply evolved. The conclusion that these practices are unsatisfactory raises thl:l question 
whether there is a need for a new type of screening agency. Such an agency could take the form of a 
panel which, on the basis of police and other reports, decides whether Of not a child should be 
prosecuted. Alternatively there could be created a panel which holds informal hearing;; and which 
refers to the Childrens Court only those cases which cannot be settled by way of a voluntarily 
accepted solution. 
128. A Screen;1Ig Panel? The Commission was initially attracted to the idea of a screening panel 
consisting of a police officer and a member of the proposed Welfare Division.6s It could be made 
obligatory for the police to refer all cases involving alleged offences by children to such a panel; the 
panel could decide whether a prosecution should be instituted. This model was rejected because of 
serious doubts about the role of the Division at the screening stage. If a child's case were to be 
discussed by such a panel, and the child or members of his family had not previously come to the 
notice of the Welfare Division, there would be little that the Division represent~tive would be able to 
contribute. The relevant information would all be provided by the police. The only way to overcome 
this problem would be for a member of the Division to make inquiries about the child's background. 
This would result in a cumbersome and probably slow system if such inquiries were to become the 
norm every time an alleged offence were to come to notice. Further, the carrying out of such 
inquiries before the allegation had been established wouid be objectionable. Different problems 
would arise if the child's family were already known to the Welfare Division. In such a situation it 
could be undesirable for the Division to make available to the police background inf(JTmation 
collected in the course of its work with the family. Finally, questions must be asked as to why social 
work information is required at the screening stage. The conflict between the social welfare and 
criminal justice functions of the system for dealing with young offenders has already been stressed. 
The creation of procedures which require representatives of the two perspectives to participate in the 
initial decision-making process could well add to the conflict inherent in the system. It might be 
obj6cted that the above analysis overlooks the benefits which early welfare involvement can some
times bring. It may, for example, allow for the detection of matters which can be better handled by 
agencies other than courts. Although there is some truth in this view, the Commission has already 
made it clear that it does not favour the use of the criminal justice system as a means of identifying 
individuals' needs and of referring these individuais to welfare agencies. There are in the A.C.T. 
many such agencies capable of performing diagnostic and referral funct~ons. If they are performing 
these tasks badly, or if potential clients are unaware of the services available in th'i: community to 
help them, then the welfare network should be improved. There is another objection to the inter
posing of a screening device between the police and the courts. Members of the police are not the 

64 The A.C.T. Police have conceded the validity of criticisms of this kind: 'We concede that there are deficiencies 
in the present police warning system in the Territory, which would be eliminated if the practice could be 
streamlined and formalised as part of the machinery of criminal justice.' Submission, 26. 

65 The Department of the Capital Territory favoured the introduction of a screening panel in the A.C.T. 
However, the proposal did not consider the membership or procedure of such a panel. See Submission, 44. 
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against the introduction of a hearing panel in the A.C.T.68 The Department concluded that the 
establishment of such a panel in the Territory could be justified only if there were sufficient evidence 
that a panel system clearly promotes the best interests of children and their families. In the view of 
the Department, S':lUth Australian experience provides such evidence.69 As has been pointed out, 
however, the Commission has doubts about the conclusiveness of the available evidence as to the 
comparative efficacy of various methods of dealing with young offenders.70 Further, the Department 
of the Capital Territory did not unequivocally recommend the introduction of a hearing panel. Its 
submission drew attention to a number of criticisms of a panel system. 

The establishment of an intervening system with its owr, administrative costs is not necessarily a more efficient 
way of dealing with an overloading of the Court, and whilst informality in proceedings is an attractive 
concept, a panel would not be without formal requirements such as the determination that facts were not in 
dispute. In any event, a great deal of such formality as there is in the Childrens Court might be dispensed with 
by the C0urt itself. The use of a panel would not necessarily mean the end of informal diversionary devices; 
nor can a panel really be non-coercive if it has powers of referral to the Court.71 

The A.C.T. Police made it clear that they did not support the establishment of a hearing panel in the 
Territory.72 A different view was taken by the Capital Territory Health Commission, which recom
mended the creation of an informal, non-coercive panel consisting of a senior police officer, a social 
worker and a psychologist.73 The Catholic Welfare Advisory Committee of the Archdiocese of 
Canberra and Goulburn also favoured such a panel, to be known as the Children's Protection 
Tribunal. It was recommended that this tribunal consist of a teacher, social worker or other person 
professionally concerned with the education or behaviour of children, a lay member and a lawyer.14 
131. A Panelfor the A.CT.: The Commission's Jliew The desirability of introducing a hearing panel 
to deal with certain categories of young offender in the A.C.T. has not been demonstrated. It is not 
clear that such a panel would remedy identifiable deficiencies in the present system. A most import
ant factor is the comparatively small number of cases coming to notice in the A.C.T. The caseloads 
at present handled by the police and the ChildreIl:s Court do not justi~y the creation ?f a panel in t.he 
A.C.T. Even if new screening procedures were llltroduced, the pohce would contlllue to exerCIse 
their discretion to administer warnings to children who had committed trivial offences, and it is 
proper that they should do so. If this is accepted, then a panel w.ould assume a role mid-.way betwe~n 
the police and the court. The result would be an unnecessanly cumbersome three-tier system III 

which a relatively small number of offenders coming to notice would be divided up among police 
warnings, the panel and the court. Further arguments in support of the Commission's conclusion 
emerge from an examination of the functions of a panel listed in the previous paragraph. Most of 
them can be performed equally well by other means. If the panel is seen as a venue for discussion 
and counselling, and a referral agency, the advice which it provides might be Just ~s sati~factorily 
made available by welfare workers. Indeed, it can be argued that a panel would lllevitably llltroduce 
elements of formality where informality is required. With regard to other functions which the pa?eI 
might perform, there is a danger that it might become a court under another name, but one ~hlch 
fails to provide legal safeguards. Certainly those who appear before it would frequently see It as a 
kind of court. As a United States report has pointed out, although informal procedures appear 
informal to those who administer them, to those caught up in the net they are impressively authorita
tive and formal,1s The Commission has other reservations about a panel. In time an appearance 
before such a panel would probably be regarded as stigmatising and so one of the benefits of 
avoiding court proceedings would be lost. Also, as has been indicated, there are dangers in a system 
which makes the avoidance of a prosecution dependent on an admission of guilt. The South 
Australian and Western Au.stralian panels require such an admission before they will deal with a 

68 Department of the Capital Territory, Submission. 46-50. 
69 id., 49. 
70 Para.123, 124. 
71 Department of the Capital Territory, Submij'sion. 49. 
72 A.C.T. Police, Submission, 27-28. 
73 Capital Territory Health Commission, Submission. 2-4. 
74 The Catholic Welfare Committee of the Archdiocese of Canberra and Goulburn, Submission, 5-9. See also 

Green Paper. 40-42. 
75 Task Force Report, 10. 
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case .. ~~rther, if a hearing p~nel we~e introdu~ed into the A.C.T., it seems that there is a real 
posslbltIty that some, of the chIldren WIth whom It would deal would be children who are at present 
warned and released. Thus the introduction of a hearing panel, far from facilitating diversion of 
offend~rs~ could have the net-widening effect to which reference has already been made.76 The 
CommIS~IOI1'S .recommend.ation ag~inst the introduction of a panel accords with its preference for 
the least mtruslve ~orm of I!1terventton. It al~o a~cord~ with the belief that it is important to identify 
and, ?~ ~ar as possIble, to dIsentangle our objecttves WIth regard to young offenders. A panel is open 
to cnttcI.sm as. an unea~y and a:nbiguous compromise between a welfare agency and a criminal 
couI!,. WIth ne~ther the mformahty and expertise of the former nor the concern for due process 
tradItIOnally dIsplayed by the latter. 

132. Pol~ce Prosecution: The i?'mmission's View It is recommended t~at, when an offence is alleged 
by th~ pol.lce, the po~er to ~eclde between a prosecution and the informal handling of a case should 
remam ~lth the. ~ohc~. ThIS recommendation is consistent with the Commission's view that the 
.pro~ecut~on d;~IsIOn snould be based on considerations re!evant to the operation of a criminal 
jUstlce7:

ystem .. ;\ young offen.der shou~d not be prosecuted m order to meet his personal or social 
n~eds. A deCISIon not to. prosecute might appropriately be made on the grounds that a child is 
dls~d.vantaged or has ~artlcular personal or social problems. However, such a decision would be a 
decIsIOn to adopt a le.n~ent cours~. It would accord with the principle of economy ofpunishment.79 It 
wou.l~ thus be a .declsion made m .the .context of a criminal justice, rather than a welfare, system. 
DecIsIOns made m a context of thIS kmd should be taken by the police. A further reason for the 
recommen?ation t~at responsibility for the prosecution decision should remain with the police is 
th~t ~here IS no eVIdence to sug~es~ th~t the police are at present making inappropriate decisions. 
!hIS IS n~t to sar that the CommIssIOn IS sure that the right decision is being made in each case. The 
mformatIOn ~hlch has been assembled does not indicate that the police are at present prosecuting 
too many chIl~r~n an? that therefore the decision-making power should be removed from them. 
Indeed, the eXlstmg eVIdence suggests th.Jlt the police in the A.C.T. do divert a substantial number of 
offenders from the court. The Commission's survey of police practices indicated that something over 
?O% of troubleso~e children who c~me to notice were dealt with informally.80 These figures may be 
maccurate. There IS no ~ay ofknowmg how comprehensive and universal was the completion of the 
~elevant forms .. There I~ no way of knowing how many of the incidents reported by the police 
mv~lved b~havIOur WhIC? ~ould have resulted in a prosecution as opposed to troublesome be
hav.IOu~ WhICh was not cnmmal. However, the figures at least lend no support to the view that the 
POl.IC~ I~ the A.C.T. are too ready to bring children before the court. Further, experience in other 
jUnSdlcttons suggests that a properly operated police warning scheme can be effective in diverting 
young offenders from the:: co~rt. 81 T?e introduction of new screening agencies for a relatively small 
number of cases would IneVItably mvolve the creation of a b1,lreaucracy, the generation of more 
p~perwork and could cause delays in the decision-making process. The Commission is not con
vmced th~t such ~ ch.ange is ju~tified b~ ~he present evidence. Further, with regard to the possibility 
of the pohce m~kmg mapp~op~Iate declslon~ to prosecute, it must not be overlooked that it is always 
open to a magIstrate to dIsmISS a charge If he feels that the prosecution should not have been 
initiated. Thus, h~ is in a po~ition to influen~e polic~ prosecution policy. By making adverse 
comments, as magIstrates and judges do from time to ttme, they can do something to correct any 
tendency to prosecute children too readily. 

76 

77 

78 
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80 

81 

Para.l26. 
See discussion in para.123, 126. 

Cf. the criteria rec?mmende? by the. Cana~ian Solicitor General's Committee (quoted para.122). These 
conteJfipla~e the laymg of an mformatIoll agamst a young person in order, among other things, to serve 'the 
needs and mterests' of the young person. 
Cf. ALRC 15 (1980), para,66. 
See para.70. 

In Vi.ctoria, for e~ample, 59.5% of the young offenders who came to police notice in 1978 received a formal 
war~mg (known In that State as a 'caution'). See Victoria Police, Annual Report 1978. 35. In England in 1974 
?6.2Vo of known offenders aged between 10 and 13 were cautioned and 36.1% in the 14-16 age group. See D 
Itchfield, Police Cautioning in England and Wales. (1976), 7. 
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Police Procedures . . . h 
Th ., 1 dopted by the Comn1lSs10n regardmg t e 

133. The Importance of the Police Role e .pnnc1p es ~ . of the olice role in the A.C.T. 
implementatio~ of a policy of di~er~on ~q~1~fy t~::~;:i~~d.°~~~~~IY is it ~roposed that the police 
system for deahng ~~t? young 0 e? ers e ~osecution decision, but it is also proposed that the 
retain the respons1b1lity f?r makmg the p . be the major alternative to a prosecution. The 
administration, by the pollce, of a ~o;mal ~ar~1~g of a police warning system in the Territory must 
implications of the developmeFt :n E o~t,n~ 1sa l~~e though traditionally they have not been much 

be f~~r~d~d ~it~a~~::~a~~~n~ t~ oeffe::e~~ aK~r th;y have been apprehended, the widespread use of 
con . . d t hang" olice warnings suggests that th1s attItu emus c "'. .... d 
P [I]n respect of juveniles, the police can now justly claim to be pl~Yi~g a ~ery major role m helpmg to deci e 

upon the appropriate 'treatment' or 'disposal' of apprehended 0 en ers. ., l"h. ; 
. I t 't fo mance whIch 1S new. e r~h.ce 

It is the appreciation of the significa?ce of t~lS r? e, ~~o ~:npe~fre~ders f;om the court. They should 
have always had a majo.r part t~ pla~n t~e dl:~~1i: airees !ith the United States Juvenile Justice 
continue to perform thIS fun~tIOn. ~ om olice's continued performance of this task. The 
Standards Project that the d1fficulty IS not the p . b individual officers and are not 
difficulty is that most po\ice ~ctiO~S. are ~k~~~~ a:ct~~:S°~r~a~~bj:ct to little accountability either 
guided by clea~ly formu a~e po lC1~S. s 1 Police have rovided a clear statement of the 
within or outsIde the P?hce f~r.ce. T~~ A:C.T.. ct of youn[ offenders. Although the statement 

~~~~~~~:~i~t~~fI~i~;j~~~~~:~~~s~~r~~h~n~~:~e:~~I::~: ;!~oi:~::ta~~!~c~t!~~;y to be a conflict of 
The fundamental problem w~lch be~evlls pol~~ J~es onsibilities to both the law and the community and yet 
interests when police, attemptmg to dlschar1e tel! P'I have to make a decision whether to prosecute or 
wishing to do what they fe.el '!lay be best or a Juven~:., case difficulties may be overcome to some degree 
caution. Because of ~he ~ubJec.tlve nature of ea~h. ~n~~a~7 os~ible, by the articulation of workable, flexible 
if consistency of actIOn IS achieved, as wer as It IS h ., ~hich would tend to ensure that the interests, both 
administrativ{; guidelines, supported by c ose superv;siOni d d 84 

of the community and the. young person, are proper y sa eguar e . .., 
1 d I r'se the w~y the pollce exercise their 

The primaI?' aim sh.ould be to attempt to contro ~~ t~:g:o~r~. Furthe;' this and other aims w~th 
power to d1vert ~oung o~enders or to refer t~e~ust be ursued in the context of tl1e wider pollce 
regard to the pollce handlIng.of young otfend~ s r wo~k In formulating recommendations for 
role. Dealing with children IS only a part 0 po Ice e ard for the attitudes practices and skills of 
special'police proce~ures the ~eformer mUS\~~V~r ~~:pro~sibilities. As the Suv~nile Justice Standards 
the pollee and the WIde an? ddlVerse range 0 th ~Ireform proposals should be compromised to ensure 
Project has pointed out! thIS oes not. mean a 
their favourable receptlOn by the pollee, d 

but they must be drafted with full regard f~r reaIit!es, without. w~i~~ they will be fated to a place on usty 
shelves the familiar graveyard of good but Impractical suggestiOn~. . I 

' . ' d A ber of the Commission's recommendatlOns re ate 
134. Changes N~eded In Poi!ce Proce ures num e task of deciding whether to prosecute a child 
to the way in WhICh the pol!ce sho,!ld. approach .th otic of diversion. An examination of the 
and, more general~y, t~ thel~ part In Irnplem~nt~~;e~fed is~ues It is clear that certain changes are 
subject ofpol!ce dIverSIOn raIses a nuhmber OfhInt ld be designed to achieve the following objectives: 
needed in pohce procedures. These c anges s ou . 

• a significant reduction in the use of the power to arrest, without warrant, children alleged to 

have committed otfe~ces;. d s which will be attractive to the police and 
• the introduction of slmphfied summons proce ~r:ummons rather than by way of a charge; 

G ~i~~r~~ii~~~~~r~r~~:~~r~i~~~~~;::~:t~~ ~doption of g~idelines to ensure that a policy 
of diversion is pursued in a consistent and pnnclpled manner, 

r.Z Bottoms, introduction to Olive~, (1978)~ vi. dl' ifJ '1 Problems (1977) 32. 
83 Juvenile Justice Standards ProJect, Police Han mg 0 IIvem e , , 

~;~!il~~~~~~~~~:~~~~;~ ~~~ject, Police Handling of Juvenile Problems, (1977), 14. 
84 

85 
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• avoidance of the dangers of intrusive intervention by the use of procedures which ensure that, 
when a child is diverted from the court, undue pressure is not placed on him or his family to 
co-operate with a welfare agency or police in an informal treatment program; 

II the provision, to children diverted from the court, of services which he and his family are 
genuinely free to accept or reject; 

41 the establishment of close liaison between the police and health and welfare agencies; 
.1 a substantial reduction in the time taken to process cases, so that every chil<:i accused of a 

cr:~ne is either warned or makes his first court appearance within 28 days of being apprehend
ed by the police86 ; and 

" the creation of statistical procedures to enable the monitoring of the way in which the police 
exercise their discretion to prosecute children. 

In addition to pursuing these aims, attention must be given to the rules governing the questioning, 
fing(~rprinting, photographing and pre-trial detention of children. If the argument that children 
require special protection is accepted, clear and enforceable guidelines are needed in these import
ant areas. Finally, proposals regarding police procedures in respect of young offenders in the A.C.T. 
prompt questions about the Juvenile Aid Bureau. Its present role lacks clarity. A more rigorous 
definition of its functions is necessary. Recommendations on this subject, and on other aspects of 
police work with children in the A.C.T. are set out below. Before setting out the various recommen
dations in detail, however, it is important to emphasise that the Commission is aware of the danger 
of creating cumbersome, time-consuming procedures which are so demanding that the police feel 
hamstrung and, as a result, fail to take appropriate action when the circumstances demand it. The 
A.C.T. Police have pointed to the need to preserve a system in which the police are not impeded by 
daunting and complex 'red tape'.87 The Commission appreciates police concern on this matter. The 
object of the recommendations which follow has been to create a rational system, requiring the 
minimum of paperwork. Although certain guidelines relevant to the exercise of the discretion to 
prosecute are laid down, these guidelines are flexible, and are designed to allow the police to initiate 
court proceedings when this is appropriate. They are not designed to create impediments which will 
deter the police from performing their duties. 

135. Arrest and Charging Policies The three objectives of discouraging the use of the power of arrest 
without warrant, encouraging the use of summons procedures, and formulating guidelines to imple
ment a policy of diversion are closely intertwined. A decision to arrest and charge a child is a 
decision to prosecute him and so must reflect a due regard for the need to avoid court action where 
possible. The Willingness of a member of the police to seek permission to lay a charge against a child, 
and the responsible officer's readiness to grant permission to do so, are affected by the attractiveness 
of summons procedures. The use, in the A.C.T., of the power to arrest a child without warrant and to 
charge him is the most important of the matters requiring attention. Before the screening process can 
be made more systematic, it is imperative that changes be introduced to ensure that the great 
majority of children prosecuted will be taken to court by way of summons rather than following 
arrest. The proportion of children arrested in the A.C.T. (something over 60% of non-traffic offend
ers prosecuted88) is quite unacceptable.89 In its report Criminal Investigation, the Commission recom~ 
mended that the police should proceed by way of summons rather than by arrest whenever pos
sible.90 The Commission reiterates this view. The principle is particularly important when children 
are involved. The use of the power to arrest without warrant and charge is undesirable if a less 

86 

87 

8S 

89 

90 

In 1979 new procedures regarding the handling of young offenders were introduced in Victoria. One of the 
aims of the revised procedures was to 'reduce the time between a child coming to Police notice and any 
subsequent disposit;on, so that ideally the delay does not exceed 28 days'. Victoria Po/ice Gazette, 14 
December 1978,640 . 
A.C.T. Police, Submission, 25. 
See para.8l. 
The Commission's findings regarding the proportion of children arrested in the A.C.T. contrast with the 
figures relating to the overall arrest rate in the AC.T. Figures quoted in the Commission's report, Criminal 
Investigation, indicate that, in 1974-75, the overall ratio of arrests to proceedings by way of summons was 1:4. 
ALRC 2, (1975), 11. 
ALRC 2, (1975), para.29. 
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o im 'edes the pursuit of a policy of diversion. A 

~~~fs~~~Vt~ ~~~:s~d:~~ ~~~r:: ae~Si~~.:~O;~~l~y ~~t~:oa~~:~~~~e~e ~~ ~P:O:~~!:~;~od ah;~l~~:~~ 
opportunity to give careful consldera~on t~ ~h~~ which ~hould be taken regarding pollce procedures 
diversion, i:; limited. There are. anum er 0 s e . 
in respect of young offenders m the A.C.T. th ower to arrest a child without wa~rant IS 

• Although a directive li~iting the us~ ~~de ~~ne;af Instructions91 , the criteria g~vermng the 
included in the Austrahan Federal 0 Ice. f nd they should be incorporated mto the new 

~. f this power should be more restnc lYe a 
exer",lse 0 . '". lId to the 
Ordinance. t child without warrant should not Hievltab Y ea 

• The exercise of the power to arr~s a 
la in of a charge against the chIld:. basis of which an authorised member ~f the 

~ T~er: should be laid down clear gu!d~hne;o~~l::~nstitution of a prosecution agai~st ~ chlld: 
police should grant or refu~e p~rmlsslon h . d officer decides that a prosecutlO.n IS ~ppLO-

• If having applied these gUHdehnes, the aut
d 
o~lse y of summons rather than by dlrectmg the 

p;iate, he should be encouraged to procee Y wa " 
laying of a charge. b . l'fied to counter-balance the obvious attracllon of speedy 

• Summons procedures should e stmp 1 

arrest and charging procedures. . . I It' ation the Commission recommended 
136 Arrest without Warrant In its report, .Crlmma t n~e~~mmo~wealth and Territorial offences 
that the power to arrest without wa~rant ~~e~e~~:~ r~asonable belief not Qnly that the person has 
should not be exercised unless the pollce 0 . a ainst him by way of summons would. nO.t be 
committed an offence, but also that proceedmgs d;d that the decision to arrest could be JustIfied 
effective or appropriate. It was further recommen 
only by the need to: . . 

d fli de's appearance m court, .. ensure the allege a en r . . f he offence" or 
• prevent the continuation o~ repe~I~~~~nc~ relating t~ the offence.92 

.. prevent the loss or destructlOn 0 .' he introduction of statutory criteria of this kind.
93 

The A.C.T. police expressed strong O'p~osl~lOn to t ition to the use of the power to arrest and charge 
In the view of the police, the Comml.sslOn s oPP~! that the procedures involved in the processes ~f 
an offender is mis;onceived. The pomt :~s~aonderous' than those employed when a summons IS 

arrest and charge are more humane an esf were described as follows: 
used.94 The nature and advantages of an ~r~ . one' it conjures up visions of oppression and 

The real problem is tha.t t~e ~erm 'a~e~'ll~~:d;.~~l~oUld ~ontend that no~hing is further fro 1m ~he;7::~ 
~r;;~~::~;:~~!~eu::~yd~tl~~~~sS;~;erear~e~t to su~~o:~h~~c:~~~~~~~ ~~~~! ~:~~~d ;;~~~h~my at ~heir 
in the criminal justice system but by the s~re ~no',\ glY find them occasionally, unavoIdably, 10 the most 
home place of work or anywhere else pollce ortUl ous , 

, 95 • h 
public of atmospheres. erformance of their duties reqUlres t em 

The argument advanced by the police w~s that.~~e fu:oi~~~iview should be conducted ~n the p~esence 
to interview a suspect. When the suspec~ IS ~ chI 'alleged offence is detected and agam pendmg t~e 

f a arent The child must be detame w e~ an a ro riate place in which to conduct t e 
~rriv~l of a' parent. In the Qpinion ~f the p.ohce the ~~~~r~~w fs conducted there and it is de~ided 
interview is in the privacy of a pollce statl~n. Ire~~s that it is far more logical to charge the chlld at 
that a prosecution will be in~tituted, the pohc~ VI d delay which result from the use of a summons. 
once rather than to expose hIm to t~e u~cert~~~!~ f: not objectionable, since it involves no more than 
The police argument is that the laymg 0 a c 

91 See para.78. 38 44 S e also Websterv. McIntosh (1981)32 ALR 603, Brennan J. 
92 ALRC 2, (1975), par~ .. - . e 
93 A.C.T. police, SubmISSIOn, 22. 
94 ibid. 
95 id., 23. 
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the entry of the child's name in a charge book and, in the great majority of cases, the immediate 
release of the child on baiJ.96 

137. Arresting Children: The Commission's View Notwithstanding the police arguments, the Com
mission reiterates the view which it expressed in the Criminal Investigation report. The recommenda
tions made in that report regarding the exercise of the power of arrest are equally relevant to 
children, perhaps more so. If they are not enacted in a Commonwealth Criminal Investig~tion Act 
applicable in the A.C.T. they should be incorporated into the new Child Welfare Ordinance. There 
are two reasons for the Commission's belief that the use of the power to arrest and charge a child 
should be strictly controlled. 

• Although arrest and charging procedures are simple and efficient, the result of the use of these 
procedures is to deprive a child of his liberty. Maximum safeguards should be provided to 
protect the child before this important step is taken. 

• By its nature, a decision to arrest and charge a child is taken quickly and it therefore allows 
less time for the considered and consistent application of guidelines relating to the prosecu
tion of children. As has been noted, the Commission favours the pursuit of a policy of 
diversion with regard to young offenders. In order to encourage the pursuit of this policy, there 
should be laid down statutory criteria to guide the police in the making of the prosecution 
decision. The use of summons procedures gives greater opportunities for the application of 
these criteria, both by the police and by members of the Deputy Crown Solicitor's office. The 
use of a summons thus allows additional screening procedures to be employed. It also allows 
the defendant more time to prepare his case. Finally, resort to Ii summons results in less 
traumatic procedures. 

In spite of these objections to the use of the power to arrest and charge a child, the Commission is 
sympathetic to the arguments which the police have advanced regarding the desirabiiity of employ
ing simple, speedy procedures to bring children before the court. Given the existing cumbersome 
and protract~d summons procedures, the Commission can understand the view, held by some 
police, that it is prefer<!ble to proceed by way of arrest and charge. Until summons procedures are 
simplified there is much to b~ said for the present practice of arresting and charging a high propor
tion of young offenders. However; ultimately the solution to the problems which have been identi
fied lies in the improvement of summons procedures in the A.C.T. and not in an acceptance of 
existing arrest and charging practices. The factors justifying the use of the power of arrest without 
warrant have been outlined in the previous paragraph. Further, a decision to initiate a prosecution 
againSt a child should not inevitably follow the child's arrest. If a policy of diversion is to be 
consistently pursued, provision should be made for an arrested child to he released without a 
prosecution being laid. If this is to occur, however, it will be necessary for the arresting officer to be 
protected against unreasonable proceedings for unlawful arrest. The new Child Welfare Ordinance 
should make it clear that where a child is arrested and it is subsequently decided not to prosecute the 
child, the arrest is not to be regarded as unlawful simply because such a decision has been made. 
Similarly, if the child is prosecuted and acquitted, the fact that he was acquitted should not of itself 
be regarded as an indication that the arrest was unlawful. 
138. Guidelines/or the Exercise olPolice Discretion If, as recommended, the police in the A.C.T. are 
to continue to make the prosecution decision in respect of young offenders, it is important that they 
should be subject to clear and public guidelines.97 In the absence of guidelines designed to restrict 
resort to court proceedings, the consistent pursuit of a policy of diversion will be impossible. 
Further, only if there are such guidelines can the police be made accountable in an effective way for 

96 id., 22-24. Cf. the following comment: 
[T]here is little practical difference between informing a child following investigation that he will be reported and 
probably summoned, and the notion of releasing a child to his parents' ca.~e following investigation and arrest with an 
undertaking to appear at court on a certain date. 

Mr R.D. Blackmore, S.M., Submission, 3. 
~7 The call for public guidelines controlling the exercise of the discretion to prosecute is consistent with the 

Commission's recommendation, in its interim report Sentencing of Federal Offenders, that the Commonwealth 
Attorney-General should lay down similar guidelines for Federal prosecutors. ALRC IS, (1980), para.l03 and 
107. 

I 
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the manner in which they exercise their discretion.98 The new Child Welfare Ordinance should 
clearly indicate that a child should be prosecuted only if such a course is clearly justified. At present 
in the A.C.T. the approval of a senior member of the Australian Federal Police and (in the case of a 
matter dealt with by way of summons) a member of the Legal Branch of the force must be obtained 
before a child is prosecuted. This practice should be formalised and the new Ordinance should 
provide that no child should be prosecuted in the A.C.T. without the approval of an authorised 
officer of the Australian Federal Police. The Ordinance should provide that this officer should not 
authorise the prosecution of a child unless, having regard to 

o the evidence available as to the commission of the offence; 
II> the seriousness or circumstances of the alleged offence; 
() the prevalence of offences of the kind alleged; 
() the child's previous record of offending; 
() the age, maturity or mental capacity of the child; 
o the ability and willingness of the child's parents to discipline and control the child; or 
o the need to protect the public from offences of the kin,d alleged 

the officer concludes that a formal warning is not appropriate.99 Two further constraints should be 
incorporated into the law. The authorised officer should be required to consider whether a prosecu
tion would be a harmful or inappropriate response in view of the child's background, personality or 
circumstances. There may be cases in which, though the application of the above guidelines suggests 
that a prosecution is warranted, the child's situation is such as to make the administration of a 
warning the wise and humane course. The second consideration relates to children coming to police 
notice for the first time. Although an arbitrary rule should not be established, the system should 
operate in such a way that 'first offenders' should not normally be prosecuted, except in cas(!s of 
serious crime. In order to discourage the prosecution of 'first offenders', the officer making the 
decision in respect of such an offender should be required to give written reasons explaining why the 
case cannot be dealt with by way of a warning. loo The suggested guidelines are designed to diveli the 
maximum number of cases from the court. The objective is to focus the attention of the authorised 
officer on the appropriateness of a prosecution in the particulalcase before him, bearing in mind 
both the special needs and difficulties of the child and the criminailaw'f; concern with the protection 
of the community. However, the importance of avoiding a system which operates in such a way as to 
impede access to the court when the child denies the offence must be stressed. Pursuit of a policy of 
diversion must not be allowed to prevent a child from putting the police to the proof of the 
allegations against him. It must also be emphasised that it is not intended to reduce the power of the 
police to deal with children who commit serious offences. As a United States study has pointed out, 
concern about serious juvenile crime is growing and it is 'clear that sentiment toward juveniles who 
commit serious crimes is hardening.'lol Clearly those who formulate policies for dealing with young 
offenders must take these facts into account and the system must be able to deal effectively with 
serious crime by the yOUr1g. The guidelines listed above are intended to control the exercise of the 
discretion to prosecute a child. They are also intended to be sufficiently flexible to allow the police to 
institute prosecutions in appropriate cases. 
139. In$tituting a Prosecution If, after applying the criteria listed in the previous paragraph, the 
authorised officer decides that the prosecution of a child is appropriate, the law should be such as to 
encourage him to pmceed by w<l,Y of summons rather than by way of charge. The Australian Federal 
Police General Instructions indicate an acceptance of this objective, since they require that the 

98 

99 

Police accountability can be promoted by special complaints procedures. See ALRC 1, (1975) and ALRC 9, 
(1978). See also Complaints (Australian Federal Police) Act 198! (Cwlth), 
Cf. the criteria set out in Victorian Police Standing Order 31 1 (2)(a) and those suggested by Oliver, (1978), 43. 
For further statements on the neC!d for guidelines to control the inidation of proceedings against young 
offenders, and for suggested guidelines, see Young Persons. in Conflict with the Law, 88-89, and Juvenile 
Justice Standards Project, Police Handling of Juvenile Problems, (1977), 31-33. 

100 Such a requirement already exists in Victoria. Para.311(2)(d) of the Victorian Police Standing Orders states: 'If 
an officer of Police authorises prosecution of a child first offender, his reasons for not using the Police 
Cautioning Programme must be endorsed on the brief at the time of authorisation.' 

101 Juvenile Justice Standards Project, Police Handling of Juvenile Problems, (1977), 52-53. 
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. ee para,78. See also the S . 
m extreme case h " tandmg Orders of the Vict' . 
311(2)(c» Th s ~ ere It IS thought that a or.lan Police which state 'A h'ld 
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104 ee para.I36. epartment. way 0 summons proced F' y 
See para.64. ures. Igures 
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106 ee para.8!. 

For a description of VI'ct . 
107 Kno onan Police p d 
108 wn as Form 276 roce ures, see Victoria R f 

FFr a di~cussion of this effect se 0 Ice Gazelle, 14 December 1978,640-643 
o a polIcy of diversion can be e para.126. However, another view of . . 

~:~S~:~s;r~~~ ~~~ilc~i~~r~o;:J~~~!~~;:~~~:; ~:~h~;et~:~g~:!~:t? i~h~~~~~~ ~~~~a~i~l~: ~~~I~:~u7-Uit 
. enquIry and which ends up with ver~n~~I~e~~t~ scheme which they be~:~~ 

-" Ive result'. Oliver, (1978), 3. 



.. 

~------ -~---.---------:---------------

96/ Child Welfare 

f 1 ork which should be completed when a formal paperwork for all types of case, the amou~t o. s~~ la~t The proposed special form would require 
warning is administered should ~ot be mSI~~.feth~ aim has been to encourage the use of formal 
careful attention by the apprehendmg offic:r. ~ ld be employed in respect of cases which would 
warnings, it is not intended th~t t~e~e wa~fm~i:h~~t a record being made. The need to complete a 
previously have been dealt wIth m orma y'h f f mal warnings when informal procedure:s special form should do much to prevent t e use 0 or 

would suffice.. straIian Federal Police General Instructions deal 
141. Interviewing of c/"Idr~n ~lthOtgh~;~he A~der 16 it is clear that the relevant instruction IS not 
specifically with poh~e questlOnm~ o. c /} rent~ ( the Commission dealt with the subject of the 
always obeyed.

lo9 

In ItS report, C.mnma ~ves.lga lOn, e sed in that report, that the administrative 
interviewing of children.

I1O 

I~ relterat~~ ~ e VI~v.:' e?~ ~ative form The Child Welfare Act 1939 
rules formulated b~ the P?I.lce ~hO~ ~t6~hel~ue:~:~ning oftho~e under 18HI, and the Criminal 
(N.S.W.) has a specIal provIsIOn e~ mg WI fall based on the Commission's recommenda
Investigation Bill 1977 (Cwlth).' which wa.s ~~2bst~~hl r/ard to children in the A.C.T., it is recom
tions, also dealt specIfical~y wIth ihe t6I~:nan~e sho~ld provide that, before specified types of 
mended that the new ChIld WeI a.re r I . t adult witness should normally be present. 
interview are conducted by th~ pohce'dan appr~~~I~~ould include the asking of questions. The 
'Interview' should be defined fm broa ter.mts witness should apply to interviews conducted by a requirement for the presence 0 an appropna e 

police officer: . d d' . onths' 
• in respect of offences punishable by imprisonment for a peno excee mg SIX m , 
o 'in respect of offences agains.t the person or property; or 
o when a child is under restramt. .. . 'f' 

For the purposes of the new Ordinance, a child should be regarded as bemg under restramt I . 

(9 he has been lawful~y a~rested or deftained~ d a police officer believes on reasonable 
5 he is under restramt m resp~ct 0 an ouence an _ 

grounds - . . 
$ that the child has committed the offence, or. 
• that he would be authorised to arrest the chIld for the offence. . b 

. t' f h . . n the company of a pohce officer _ y 
A child should not be regarded a; b~in~ undtr r:.stral~f ~ ~i~~r traffic cffence. When conducting 
the roadside for the purpose 0 t e I~~es Iga Ion Ordinance apply the police should be 
interviews to which the relevant prOVIsions ::>f the n~~ as a arent relativ~ or friend of the child, 
required to ensure that an approp~late a~ul;:I~ne:\~~ permifth~ p~lice to proceed in the absence 
or a lawyer, is present. The pro~~lOns s ~u 'b 0 n ~ak;n to secure the presence of a witness and the 
of such a witness where reasona e steps a~~. eetwo hours In these circumstances a police officer 
person selected is not able to be present. WI lI.n . the r~sence of another police officer who has 
should be permitted to pro.ceed ':"Ith. the mtervlew I~ sion~s ro osals relating to the interviewing of 
not been concerned in the l~v~stJgatlOn. The C0!ll~ ~ 12lof;he Criminal Investigation Bill 1977 
children in the A.C.T. are SimIlar ~o those c~tame 2~n ~ that Bill applied only to interviews involv
(Cwlth). There is one important dlffere~ce: a~seth' 0 eport relate to the interviewing of children 
lng children under 16. The reco~m~? atlO.n~ m :b~dYing chronological ages are arbitrary. For 
under 18. In the child welf~re fie f a 6r~ylslons t~ making of a distinction between 'children' and 
the purposes of,t~e new Chl~d W~II~rh r Ifac~t~n o~the age of 18 as the upper limit with regard to 
'young persons nas ~ee~ reJecte .' e s~ e . t t with this approach. Further, the relevant the proposed intervlewmg r~qU1rements 18 consls en 

109 See para.74. . . f th olice interrogation of children, see Report of an 
110 ALR~ 2, (1975), par~.265f. F~ ~ fu~~e~, dl~~r:~~~a~ces ;e~ding to the trial of three persons on charges arising 

InqUIry by the Hon. SIr Henry IS '~r In 0 Ie I , Do ell Road London SE6, (1977). 
out of the death of Maxwell Con{Q/t 8at~ ~~e~re I~~: not~~ that thi; provision was not completely satisfactory 

111 ~~~: iii:~~a~~~~t ~;~~e~~~~~~i;'in r~sp:ct:f interviews conducted in a police station. 
IJ2 Criminal Investigation Bill 1977 (Cwlth), c1.28. 
113 See para.64. 
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N.S. W. proVIsion applies to interviews involving children under 18, and, where possible, it is 
desirable that the law in the two jurisdictions be uniform. If the Commission's recommendations are 
enacted in the new Chi'Id Welfare Ordinance, the relevant provision would, of course, apply only in 
the A.C.T and the broader question of legislation which would apply throughout the Common
wealth would have to await the passing of a revised Criminal Investigation Bitt. 
142. In formulating its recommendations regarding the interviewing of children, the Commission 
was aware of the need to avoid the imposition of impractical restraints. When considering the 
proposals set out in [he previous paragraph it is important to note the following points: 

• With regard to the interviewing of children in the A.C.T. the police are already subject to 
controls imposed by the Australian Federal Police General Instructions. 114 The controls 
proposed by the Commission have much in common with and in many ways reinforce those 
incorporated in the General Instructions. Further, as noted in the previous paragraph, the 
Commission's proposals apply to specified types of interviews. 

• It can be argued that general controls on the interviewing of children arc undesirable, since 
these controls prevent the police from asking preliminary questions which might permit 
suspects to eXCUlpate themselves. However, the protections which provisions relating to in
terviewing are designed to achieve will be lost if too restrictive an approach is taken to limiting 
the circumstances in which the provisions apply. A clear line between preliminary questioning 
and questioning to elicit evidence admissible in court is impossible to draw. 

• As has been noted in the previous paragraph, the proposed restrictions on the interviewing of 
a child do not apply if it takes more than two hours to secure an appropriate witness. 

• The proposed sanction for non-compliance with the interviewing requirements is not the im
position of a criminal sanction on the police officers concerned, but simply the exclusion of 
evidence obtained in contravention of these requirements. Further, when deciding the ques
tion of admissibility when a breach of these procedures has occurred, the court should be 
required to exercise a wide discretion. Notwithstanding a breach of the recommended proce
dures, the court should be permitted to admit the evidence if this course would benefit the 
public interest without unduly prejudicing the rights of the child. In reaching its decision as to 
the admissibility of evidence obtained in contravention of the recommended procedures the 
court should be directed to have regard to: 
• the seriousness of the alleged offence; 
• the urgency of the matter and the difficulty of detecting the offender; 
• the need to preserve evidence; 
• the nature and seriousness of the contravention; and 
It· the extent to which the evidence obtained in contravention of the proposed procedures 

might have been lawfully obtained.lls 

It can confidently be expected that a police officer who acts reasonably will not be unduly impeded 
by the proposed provisions. 

143. Fingerpints and Plwtographs The Criminal Investigation report also dealt generally with the 
subject of the taking of fingerprints and photographs. Recommendations made were designed to 
limit the police power to take fingerprints or photographs. 116 The Commission reiterates the view 
that legislative restrictions on the use of these powers are necessary. They are particularly necessary 
with regard to children. Whenever possible the use of stigmatising procedures should be avoided 
when children are involved. Further, the Commission's analysis of A.C.T. police procedures sug
gests that, when dealing with children, the police make extensive use of their power to take finger
prints and photographs and are subject to few controls. I 17 The high proportion of children dealt with 
by way of arrest in the A.C.T. makes police readiness to use these powers more disturbing. The 

114 See para.74. 
m Cf. Criminal Investigation Bill 1977 (Cwlth), c1.73. 
116 ALRC 2, (1975), para. I 13 and lIS. 

117 See para.80. The Commissi'on's survey of children arrested in the A.C.T. in 1978 indicated that 77.4% had their 
fingerprints taken and 56.8% were photographed. For a dh.cussion of the English law and practice relating to 
the fingerprinting of children, see Levenson, 'The Fingerprinting of Children', [1980] Crim LR 698. 
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. . . ...., ., 's Criminal Investigation report was that the police 
recommendation cont.amed m tr < ,-,ommlSSIOn m"terial for identification purposes should be 
power to take fingerprints, photog~aI?hs a~~h?st~~terial is reasonably believed to be n~c~ssary for 
limited to situations where the o~tammg 0 ~ • affording evidence as to, the comrolsslo? of t~e 
the identBlcation of th.e I?erson w~th ;esP~ft ~~e~rsi~~ations it was recommended that ~ m~gls~r~~ s 
offence for which he IS m custo y. n a 0 d tions are reflected in the draft BIll attac e 0 

order should first be obtained<18 Thes~ reco:m:~d~ition the Commission's prop?sals were i?cor
the Commission'S r.ep?rt.

1l9 Wlt~ o~e Im:~ 1;~7 (Cwlth).120 The additional provIsIon w~s ?eSlgn;~ 
orated into the Cnmmal Investlgatl.on I identif ing material when a person ~s m law u 

fo permit the police to take fingerprmts and
b 
ot~e; of t~s material is reasonably belIeved to be 

custody in respect of an offe.rtce ~n~ the 0 tammg as the erson who committed another offence. 
necessary for the purpose of IdentIfymg the pers~~ions mide in the Criminal Inve~tigat!on report 
Both this additional gro~nd and the rec~mmen Orc.inance. As a further modIficatIon of the 
should be incorporated mto the ~e~ Cluld Wel~~~e that with regard to children, the power to ~ake 

roposals advanced in that report It IS recommen . d' onl in respect of those who have attamed 
~n erprints or photographs. should generally be exercls: a ch~n e, since the existing police I?owers 
th; age of 14. Such a requ~rex.nent would not r~pres~~~ child ;re exercisable only if.the c~Ild has 
with regard to the fingerprmttn.g ?r ~hotograp X::Jation regarding children under 14 IS deslgned.to 
attained that age. l2l The Com.mlsslon s recom1n:e . olic.e instruction. In cases in which the polIce 
do no more than give le~islatlve force to t~e ;XI~~?t~ ~nd~r the age of 14, they s~ould be requ~red to 
wish to take the fing~rp!mts or phot°'g~~d ~n: Magistrate. The proposed requ!reJ?~nts, whIle not 
obtain special permlss.lo? from the I

k
. r f' d ntifying material, should mhlblt unnecessary 

imposmg undue restrIctIOns ~n the t~ l~g ole 
fingerprinting and photographmg of c~l.ldlen. d to arrest and charge a child there arise 
144. Pre-Trial Detention Once a deClsIO~ ~as b~e~;n;o~ce The existing requirement122 t?at ~he 
certain questions as to the po.werls an~'f ut~esc~iid'S parent ~r guardian should be given leglsl~tl\:e 
arresting officer should immedlate.y no I y. e h ld him in custody should be made on the aSls 
force. The decision to release a ch~ld on ball o~ t? '. 0 . ion to lace the child under arr7st.123 The 
of the same guidelines as ~re app~lcable t~.t~e ml!~~~~~Schild is~aken should, on the baSIS of t~ese 
officer in charge of the pollce st~t~on to w 1\ an ed for the child to be held in custody .. Ca~es mIght 
guidelines, make a separate declslo? ~bout t .e .~~ to exercise the power of arrest was JUS~lfied b~ a 
arise for example, in which the ongmal decl~1 Wh the child is brought back to t1:le polIce statIO? 
reas~nable belief that the child would abscon . h'~~s arents are able and willing to ensure hIS 
the officer in charge might conclude that the C.l • P od is therefore not necessary. The new 
attendance at the Childrens Court and that ~etent1on ;.~ :~~~ld ~hO is held in custody befor.e hi.s first 
Child Welfare Ordinance should also make It cl~ar ~~~ seriousness of the alleged offence, hIS VI?lent 
court appearance must be taken to a shelter, u~ ess sca e attempts make it inappropriate for hIm to 
behayiour, a history of such b~h~yiour, or .. pr~v;ou~:in Pfull should also be covered. If any of th~se 
be held in a shelter. The pOSSIbIlIty of thl:> s e ter . d t g take the child to a remand centre. If a ch~ld 
circumstances arise, the poli~ebsh~Ul? be ~m~~~e:: to ~ndicate that it is inappropriate to hold ~~~ 
is placed in a shelter and hIS e aVlOur IS s d to order his transfer to a remand centre. c 1 

there, the Director of Welfar~ should be empow:~~n a transfer to the shelter or remand cen~re. If he 
should not be held in the polIce cells, eX1~~pt pe Id i~ a cell which does not allow con~act WIth adult 
is held in a cell he should, as at preshenid' ' be ~e hildren in police cells, the new Ordmance should 

risoners. In order to prevent the 0 111g 0 c rt or to the shelter or the remand centr~ as 
Provide that a child held in custody must be taken to cou e olice are responsible for transportmg 
~oon as practicable after being ch~rged. ~urther, a~~~ thit children are briefly held i~ police cells 
children from a shelter to the court, It sometI~e~raf~s should be avoided. Similarly, If the court 
before being taken to court. Where practlca e 

118 ALRC 2, (1975), para.113 and ll5. 
119 Draft Bill, cl.42. h) 138 
120 Criminal Investigation Bill 1977 (Cw1t ,c. . 
121 See para.79. 
122 See para.7&. 
123 See para.136. 
124 See para.79. 

Young Offenders: The Childrens Court / 99 

remands a child in custody, efforts should be made to avoid returning the child to tb, police cells 
otlfore he is taken to a shelter. Under s.50(1) of the Court of Petty Sessions Ordinance 1930 (A.C.T.) 
a person arrested without warrant and taken into custody must be brought before a court 'as soon as 
practicable'. In its report, Criminal Investigation, the Commission fully discussed the various statu
tory rules governing the maximum period for which a suspect may be held in police custody before 
being taken before a court. 12S With regard to a child arrested and held in custody in the A.C.T. the 
Commission's view is that the existing requirement that the child be taken before the Childrens 
Court 'as soon as practicable' should be retained. However, the law should also state that in any case 
the child must be brought before the Childrens Court within 48 hours of being taken into custody. 
This 48 hour period should not be regarded as the normal period of detention. The overriding 
obligation should be to bring the child before the next sitting of the Childrens Court. If a child in 
custody is not brought before the court within 48 hours he should be released. The period of 48 hours 
was chosen to allow for the fact that the Childrens Court will not normally sit during a weekend. It 
has been suggested to the Commission that an upper limit of 72 hours would be more appropriate, as 
it is not uncommon for the police in the A.C.T. to apprehend children at the weekend and to 
discover that the children's parents are spending the weekend out of Canberra. A 72 hour limit 
would ensure that the children's parents would be available before the matter was taken to court. 
However, in the Commission's view it is less important to accommodate cases of this kind than to 
impose strict limits on the period for \I.'hich a child may be kept in custody without being taken 
before a court. 
145. Informal Assistance From time to lihle an alleged offence brings to light personal and social 
needs which the welfare services should endeavour to meet. Although it might be objected that the 
procedures outlined in this section of the report must inevitably lead to certain problems going 
undiagnosed and certain needs therefore being unmet (as some police are insensitive to, and not 
trained in, welfare matters), ic must be reiterated that the criminal justice system should not be or 
become a routine doorway to the welfare services. The danger of creating a potentially intrusive 
sysem which wBl embrace a large number of alleged offenders outweighs the danger of procedures 
which will fail to recognise a small number of welfare problems. Nevertheless, although society'S 
response to an offence should be kept quite separate from its provision of informal assistance, efforts 
should be made to provide this assistance for young offenders who have been diverted from the 
court. The police have a part to play in putting a child and his parents who are in need in touch with 
welfare agencies. When an offence has come to notice and a decision not to prosecute has been 
made, both the investigating officer and the officer who authorises the administration of a warning 
should be required to consider whether' the child or his family might benefit from informal assist
ance. When it is tbought that help is needed, the police should provide the family with information 
about the health, welfare and recreational services available in the community. These should be 
listed in a simple pamphlet which should be given to the family by the policeman who administers 
the warning or advises the child that no further action is to be taken. It would then be up to the child 
or his parents to approach the appropriate agency. Only by putting the offer of help on this basis will 
it be possible to ensure that society's response to the family's needs will not be seen as part of the 
criminal process. With regard to the family whose members are not knowledgeable enough to select 
the most suitable agency, the system should operate in such a way as to emphasise the role of the 
proposed Welfare Division. The pamphlet should bring the existence of the Division to the family's 
notice and explain that, because its staff are familiar with the range of services in the A.C.T., they are 
particularly well qualified to advise those in need of help but unsure as to how to obtain it. In a caSe 
where the police are doubtful whether the child or his family will understand the pamphlet or have 
tbe necessary motivation or determination ttl avail themselves of suitable services, the police officer 
visiting to administer the warning should alert the Welfare Division so that members of its staff may 
judge whether any welfare initiative should be taken. Further, with regard to those children who do 
have serious problems and whose families seem unlikely to appI'oach a welfare agency, it must not 
be overlooked that, once the police have decided not to prosecute, it would be open to them to elert 
the Director of Welfare and the proposed Youth Advocate126 to the existence of a problem which 

12$ ALRC 2, (1975), para.87-98. 
126 The functIOns of the Youth Advocate are discussed below ,para.l63, 313f. 
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might justify the initiation of care proceedings.127 These proceedings will offer a mechanism by 
which children's needs can be investigated and made the ~ubject of court action without the am
biguities and pressures inherent in a process which seeks to combine criminal justice and welfare 
considerations. Mention must also be made of the role of the Juvenile Aid Bureau in providing 
children and their families with advice and information on the services available in the community. 
The future role of the Bureau is discussed in detail elsewhere.128 It is recommended that the Aus~ra
lian Federal Police place greater emphasis on the Bureau's ability to assume responsihility for child 
welfare matters which come to police notice. If an investigating officer or the officer who authorises 
the administration of a warning considers that a family might need help, police instructions should 
encourage him to refer the matter to the Juvenile Aid Bureau and leave to its specialised staff the task 
of providing the necessary information and advice. On occasions it will be appropriate for the 
authorising officer to direct that the warning be administered by a member of the Juvenile Aid 
Bureau so that this task and the provision of advice may be combined in one visit. Bureau staff could 
also undertake further inquiries in cases which indicate that the initiation of care proceedings might 
be appropriate. 
146. Monitoring of Police Procedures The police do not compile statistics about the number of 
children who are dealt with by way of a warning. This is most unsatisfactory, since it means that a 
significant part of their work with children h; hidden from publk and even official view. New 
procedures should be introduced which will allow for the simple recording of cases informally 
handled. It is not intended that these new procedures should apply to matters which are dealt with 
on the street and which go no further. The Commission accepts that informal warnings will continue 
and that there are minor matters which can be appropriately handled without any record being kept 
at all. The need to avoid stigmatising children unnecessarily makes it undesirable to insist on the 
recording of each and every police contact with a child. However, when a situation arises which, 
under the present system, would result in a record being made of the child's name (Le. whenever a 
case occurs which would be brought into the formal system), the police, in future, should be required 
to complete a simple form. This form, which should be modelled on the Victorian Police Form 276, 
should be completed only for children. It would provide a basis for the compilation of reliable and 
accurate statistics relating to all children's cases which are officially recorded. It is not the intention 
to create extra paper work for the police. The new form should replace all other forms, including 
those required by the Information Branch (Crime), which must be completed when a case is brought 
into the official system. It should also serve as the basic document for a. brief of evidence in those 
cases where the matter goes to court. In addition to details regarding the child and his alleged 
offence, the form should indicate whether the outcome is a warning or a prosecution. These forms 
would thus provide statistics on the baSIS of which it would be possible to monitor the way the police 
exerdse their discretion to prosecute children. For the first time, reasonably accurate information 
would be available on the proportion of children warned and the proportion prosecuted. It should 
also be possible to extract data on the types of cases taken to court and the types diverted. In 
addition to providing a source of statistics on the diversion of young offenders from the court, the 
proposed form should provide a source from which the following information can be compiled: 

• in respect of cases which go to court, the proportion dealt with by way of arrest and charge 
and the proportion deaIt with by way of ,mmmons; 

• the proportiun of arrested children who have their fingerprints or photographs taken; 
• the proportion of arrested children who are held in custody prior to their first appearance in 

court; and 
• the outcome of cases which go to court. 

The new form should therefore become the primary source of statistics with regard to all juvenile 
offending which is officially recorded in the A.C.T. Too ofttn so-called 'juvenile delinquency' 
statistics in Australia include only those matters which are taken to court. Such figures, which 
exclude the large number of cases dealt with informally, are of little value. The proposed form is 
intended to provide the basis for the first comprehensive A.C.T. statistics on juvenile offending. The 

127 Later in this report it is recommended that care proceedings replace lleg!ect and uncontrollability proceed
ings: see para.304. 

128 Para.ISO-IS7. 
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148. Ju.'enile Aid Bureau: Present Functions The work of the Juvenile Aid Bureau has been de
scribed in detail in Chapter 2.13S The Instruction under which the Bureau operates is a haphazard list 
of ill-defined functions. 136 Reference is made to responsibility for investigating shoplifting by young 
people and for dealing with the possessi?~ or sale of o~scene litera~u:~ to childr~n and with o~ences 
committed on school property. In additIOn to assummg responslbJhty regardmg these particular 
types of offences, the Bureau is required to co-ordinate police h.iyui.ries regardin? juv~nile missing 
persons, patrol undesirable places where chi1?en congregate, mamt~m records o~ Juvel11le cases and 
plan and co-ordinate a delinquency prevention program. In practIce, the functIOns undertaken by 
members of the Bureau are as follows: 

6) dealing, either by way of a warning and counselling or a prosecution, with children who come 
to notice for the alleged commission of an offence; 

o dealing, either informally or by way of court action, with neglected and uncontrollable chil-
dren, runaways, and other children in trouble; . 

o providing advice and assistance to children, parent~ and other me~bers ~f the commul11ty; 
€I providing information to other members of the pohce force regardmg chlldren who come to 

notice; 
o patrolling such places as amusement centres and shopping centres; and 
• maintaining records of cases which come to the Bureau's notice. 

Several comments should be made on the functions performed by the Juvenile Aid Bureau. First, the 
Bureau does not exercise exclusive responsibility in respect of any category of children in trouble. It 
deals only with those children who happen to come to its notice. Other members of the force are not 
required to refer cases to it and only a small proportion of the Bureau's work comes from other 
police officers.137 Secondly, the fact that so few of the cases which come to the notice of the Bureau 
staff are referred by other members of the police indicates that one of its major purposes is to 
provide a direct and distinctive service to the community rather than to act asa specialist resource.to 
the police. The Bureau is able to deal with cases in an informal, low-key manner and to offer advICe 
and assistance to members of the public. Thirdly, the Bureau may be described as a 'welfare arm' of 
the police, and this can create role conflicts.138 Its members must endeavour to combine welfare and 
law enforcement functions, and this further complicates the task of identifying its role. Before this 
task is attempted, however, it will be helpful to consider other special police units which have been 
created to deal with children in trouble. 
149. Special Police Units Although Queensland is the only other Australian jurisdiction in which a 
Juvenile Aid Bureau is operated139, special police units for dealing with children are well established 
overseas. Juvenile liaison schemes and juvenile bureaux have existed for some time in England140, 
and the New Zealand Police operate a Youth Aid Section.141 In the United States many police 
departments have juvenile bureaux or have appointed juvenile officers.142 Such arrangements indi
cate an acceptance of the view that the police should adopt a specialised approach to the problem. of 
dealing with children in trouble. Recent studies in the United States have stressed the value of pollce 

135 See para.37, 38. 
136 This instruction is reproduced in para.37. . 
137 The Commission's analysis of the work of the Juvenile Aid Bureau in 1978 revealed that only 6% of Its cases 

had been referred to it by other members of the police. . 
138 Cain 'Role Conflict among Juvenile Police Liaison Officers', (1968), 8 Brit J Criminol, 366. Such role confltcts 

are n~t however limited to members of the Bureau. As the A.C.T. Police have pointed out, in the area of child 
welfar~ generaH~ difficulties arise in differentiating the roles and responsibilities of the police from those 
performed by welfare personnel. Submission, 3. . . . 

139 For a description of the staffing and functions of the Queensland Juvemle AId Bureau, see Queensland PolIce 
Department, Annual Report 1979,25-26. 

140 See Oliver, (1978); Mack, 'Police Juvenile Liaison Schemes', (1963), 3 Brit J Criminol, 361; and Taylor, Study 
oJthe Juvenile Liaison Scheme in West Ham 1961-1965, (1971). . 

141 Some details of the work of the Youth Aid Section are provided in the Reporl oj the New Zealand Pollee 
DepartmentJor the Year Ended 31 March 1980,12-13. 

142 Kobetz, The Police Role and Juvenile Delinquency, (1971), Chapter 2. 
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specialisation ~ith regard to the young.143 As has been observed in a report of the Juvenile Justice 
Standards ProJect: 

[J]uvenil.e cri~inality would seem. to be deserving of more determined and more methodical attention than it 
has :ecelv~d In the past. ... [PJoltce departments may no longer hope to somehow muddle through in their 
dealtngs with yo~ng p.eople. They. must assign resources to the task on a planned basis and they must develop 
and engage special skills for dealtng with it. 144 

The .Commi~sion .agr~7:s that police work with children 'calls for special procedures and involves 
special conSiderations and therefore favours the retention of the AC.T. Juvenile Aid Bureau. The 
B~reau has ~n important role to p!ay in the deve!opment of special procedures for dealing with 
chlld~en. It IS reco~mend~d that Its rol~ be clanfied and strengthened. It is to the problem of 
defimng the Bureau s functIOns that attention must now be given. 

150 .. Juvenile Aid Bureau: Rl!le in Criminal Cases Examination of the role of the Bureau with regard 
to chl1dre~ who com~ to notl~e ?ecau.se .of the aH.eged commission of an offence reveals a paradox. 
AIt?ough .h.e Bure~u IS a. speclahst U~It, Its role With these children is very limited. It does not playa 
?1aJo~ part 1.n deahng With the Ternto.ry's young ?~endersI46 or iI?- formulating policies regarding 
Juvemle de~mqu~ncy: It, deals only With those cnmmal cases which are brought to its attention. 
When consideratIOn IS gIven to the Bureau's future role three possibilities suggest themselves: 

G removal of responsibility for criminal matters; 
4!) development of an expanded and formalised role in criminal matters· or 
(') retention of existing responsibilities regarding young offenders. ' 

It would be impracti~able to att~mpt to d.epriv~ the ~ureau of a!l responsibility for dealing with 
young off~nder~. By virtue of their work WIth children m trouble, ItS members inevitably come into 
conta.c~ With chIldren ~ho have allegedly committed offences. Further, members of the Bureau are in 
a po.slttOn. to make an Important co~tribution to the continued growth of distinctive procedures for 
d~ah.ng With young offend~rs .. For thiS reason ~h~~ should continue to be involved in the handling of 
cnmm~l ~ases. An examm~tIOn ~f th~ ~easlblhty of th.e second possibility, the expansion and 
formal~satIon of the B.ure~u s role m cnmmal matters, raises a number of complex issues. Such an 
expans!On and formaltsatIOn could take one of several forms. 

151. Exclusive Responsib;~ity in Crimi~al Ma~ers? At first sight it might seem desirable for specialist 
Bureau members to deal With all cases mvolvmg offences allegedly committed by children. However 
such a change would also be impracticable147, for the foHowing reasons. ' 

o Numbe~ of case$. The total number of young offenders at present dealt with by the police in the 
~.C.~. IS l~rge:J48 Transf~r to the Juvenile Aid Bureau of responsibility for dealing with all 
Juvemle C!lme m the Terrttory would require a substantial increase in the size of the Bureau. 
Th.e creat.IOn of a special unit .responsible for investigating aH crimes allegedly committed by 
chtldren m the AC.T. would Involve a major reorganisation of the police force in the Terri
tory. 

€) Transfer c'!mbersome. If the Bureau we!e given exclusive responsibility for dealing with juvcn
tie c~lme m the AC.T., a general duttes officer or detective investigating a crime would be 
requ.lred to hand a case oyer to a Bureau member as soon as it became apparen~ that a child 

_was mvolved. Such a reqUirement would be resisted, since investigating officers quite naturally 

143 Juvenile Justice and Delinquency Prevention, (1976), 245; and Juvenile Justice Standards Project, Police Hand-
ling oj Juvenile Problems, (1977), 83f. 

144 Juvenile Justice Standards Project, Police Handling ol/Juvenile Problems (1977) 83-84 
145 id., 85-86. ' , . 

146 The Commission's analysis of cases dealt whh by the A.C.T. Childrens Court between 1 June 1978 and 31 
147 May 19?9.revealed that members of the Juvenile Aid Bureau initiated only 1.6% of the prosecutions. 

A submiSSIOn pr~pared by the A.C.T. Police indicates that the force shares this view. Attention was drawn to 
the need to :etaln a central police unit, responsible for authorising all prosecutions, whether involving an 
?dult or a ~hl~d. R~ference was also made to the substantialre-deployment of staff which would be necessary 
If one speclaltst umt assumed responsibility for dealing with all juveniles. Submission 20. 

148 Alth?ugh eXis.ting st?ti~tics are unsatisfactory, since they do not include children'dealt with informally, 
pu~ltshecl poltce stattstlcs for the year ended 30 June 1979 indicate that, of the offenders who came to the 
notice of the A.C.T. Police, 897 or 33.7% of the total were under 18. See A.C.T. Police, Annual ReportJor the 
Year Ended 30 June 1979, 32-33. 
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an investigation. Further, a requireme~t of 
want to see a case through, once they ha,,:e begu~n matters are and will continue to ~e, dealt 
the kind outlined would be unworkableh ~1O~e ~ u1ring a report to a specialist offi~er 10 evf,~y 
with on the spot. Any attempt to .alter t t, b1e ~ith regard to alleged offences which res~~t 10 
case involving a chil?, wOful~ be Im~~:~~~~lve~ent of the Juvenile Aid ~ureau woubd ac /~~: 
an arrest and the laY10g 0 c arges, nd the contribution which a mem er 0 

little since the case will go to court ~~w~~:n~ted It is noteworthy that the United S~a.tes 
Bur;au would be able to .make wou. . e I tic~ Standards and Goals, while empha~1S1l!g 
National Advisory Committee .o~ Cnm10al J.us. 'uvenile officers, was very guarded 10 Its 
the value of police units conslstll~g of spefl~~~~ ~arts of the recommendation .me.rely s!ate 
definition of the role of such .a umt. The reo e.. for conducting as many juvemle mvestlga
that such units 'should be ass~gl!ed respon~lblht~ juvenile cases'.149 In contrast are. the more 
tions as possible' and for 'assIstmg field 0 ~ers ll!le Justice Standards Project. ThIS recom
ambitious proposals put forward 17 b t~e ~~~~I with all cases other than those dealt with on 
mended that specialist officers '~ou e I~vod d police dealings with children shou.l~ ?ccur 
h t The stated aim was ulat no ex en e . h' h I't was decided not to 1Olt1ate a 

t e spo . "1 ffi ers In cases 10 w IC 'bTt ' f 
without participation by Juvem e ~ ~ th . t pecialist officers should assume r~spon~I I ~) or 

rosecution, the Project recommen e. a sided b the police. In cases m which .It 'Yas 

~ny subsequent counselli.ng ~Iid ~dVlC~ P~~:hould be involved in any further investlgatt.on 
decided to prosecute a chIld, ~u.ven~!~ ~h C~roject was less clear about procedures for :ea~;n~ 
and in the making of the dec1S1~n.. e ested that all matters other than ~ho~e an e 
with serious offences. At one pomt It 'Yas S~rg fficerslsl but elsewhere it was l~dlc~ted that 
on the spot should be transfer~ed t~ Juve~1 eo. s by juveniles should remam :"'Ith ~ther 
primary responsibility for deahn~ ~Ith s~~~~~t~~~;n appeared to be that Ju~emle o.f'fice;s 
members of the force. ls2 Nevert ~ ess, 'n of serious offences. It IS m~erest~ng 0 

should have some invol~ement. wIth t~e ha~~l~r ~hich the Juvenile Aid Bureau 10 B~lsbane 
compare these propsals with the I~StruCtt~s u h' h the Brisbane Bureau operates requue th~t 
o erates. ISJ Although the instructIons u~ er v: IC a member of the Bureau, allowance ~s 
aheged offences by children shoul~ be !~V~~lgQ~!~~and police General Instructions permit 
made for certain significant exceptlOn~ B e to investigate an allegation of murder, ra~e, 
a detective who is not a member of t e ur~~Uthe fact that a member of the police force w 0 

arson or other serious crime. More importan IS. takin action in respect of a young offender 
detects a child comI1!it~ing an offe~ce, or ~~h~ thro;gh investigation, I~ains evidenceh~n thl~ 
soon after the commISSIon of an 0 ence, 0 'd is directed to han·dle the matter Imse 
basis of which a child may be p~os~cute~ ~~e ;~~eea~ only if he considers it necess~ry.ISS ;;he 
and to seek assistance fr?m a mem er 0 • b e Juvenile Aid Bureau cannot claIm to ave 
latter instruction makes It cl~ar that the BrIS ~n ders The situation in Queensland has be~n 
exclusive responsibility in respe~t of yo.ung 0 n~r which the Juvenile Aid Bureau. operat~s 10 

dealt with at some length as the. mstruct1o~S u of their A.C.T. counterparts. 1?e mstruct1~ns 
that State are much more detal~ed tha~ tc o~e the Queensland Bureau provIdes ~lternatlve 
quoted make it clear that, as m the I 'd' ., ot and cannot offer a comprehensIve system 

unn offenders. toes n " . procedures for some yo 1::> h me to notice. . 
for dealing with all young offenders w 0 co h to the problem would be to recogmse 

:~;i o;~:~~bg!rr~r~:'~::~:e~~~:~ ~iE~/[~;;;lis~~ ~:i:y~t:.~~~~a;i:~ ~~~l~~~~r:~~ 
of the scale, there is no need .tohI~volV~ ~~~t~ either of these categories, i.e., cases WhICh have een 
have been charged. Cases WhlC 0 no la 

D {' cy Prevention. (1976) , 245. (1977) 90 
149 Juvenile Justice and e mquen . D {' f{ ndling oj Juvenile Problems, ,. 
150 Juvenile Justice Standards ProJect, ~o Ice. a 

lSI id.,98. . . 
1S2 id., 87 (Standa~d 4.2E): he role of the Juvenile Aid Bureau In Bnsbane. 
1S3 Special police instructions apply to ~ 4 365 
154 Queensland police General Instruct~on. . 
155 Queensland Police General Instruction 4.368. 
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brought within the official system and in which a decision must be made between a warning and a 
prosecution, could be referred to the Juvenile Aid Bureau. Under such a system t~.e Juvenile Aid 
Bureau would function as a specialist screening agency for the whole of the AC.T. A model of this 
kind would be consistent with the emphasis which this report has placed on the diversion of young 
offenders from the court. By reason of their experience and special knowledge of children, members 
of the Juvenile Aid Bureau would be well equipped to make the choice between a warning and a 
prosecution. Further, Bureau staff would be well placed to offer advice regarding the various welfare 
services available to those who had been diverted from the Childrens Court. Procedures of the kind 
outlined are in operation in London. Under the Metropolitan Police Juvenile Bureau Scheme a child 
who has allegedly committed a crime and who is not dealt with on the spot is normally taken to the 
nearest police station. His parents are sent for and, unless the matter is serious enough to warrant the 
immediate laying of a charge, the operation of the Juvenile Bureau Scheme is explained to them. If 
they agree to co-operate they are told that a member of the Juvenile Bureau will visit their home in 
approximately 10 days. In the meantime the apprehending officer completes the necessary paper
work with regard to the alleged offence and the file is forwarded to the Juvenile Bureau. When the 
home visit is made, the Bureau member conducts an interview with the parents and child about the 
alleged offence and obtains information about the child's background. The officer may also contact 
relevant agencies, such as the social services department of the local authority, the probation service 
and the education service. The purpose of the home visit and these inquiries iSlo assist in determin
ing whether a prosecution is necessary or whether a warning would be more appropriate. The 
Bureau member reports to the officer in charge of the Bureau, who must decide whether no further 
action will be taken or whether the child will be warned or prosecuted.ls6 For the purposes of this 
report, the most important feature of the procedure described is that the process has two separate 
phases. The investigation of the offence is carried out by the apprehending officer and his reports are 
supplemented by background information assembled by a specialist unit. It is this unit which 
decides whether the case should be taken to court. A variant of the scheme described allows 
members of the specialist police unit to provide informal supervision to children diverted from the 
court. 1S7 The adoption, in the AC.T., of procedures such as those employed by the London Metro
politan Juvenile Bureau would have a number of advantages. A specialist screening unit would be 
able to make informed decisions, to pursue a consistent and vigorous policy of diversion, and to 
offer advice and assistance to children diverted from the court. Nevertheless, it is not recommended 
that the role of the A.C. T. Juvenile Aid Bureau with regard to offenders be expanded to permit it to 
fulfil functions in non-arrest cases similar to those performed by the Metropolitan Juvenile Bureau 
in London. The arguments against such a change are as follows. 

• Existing A.C.T. procedures for making the prosecution decision are complex and cumber
some. The creation of new procedures, whereby the investigating officer would be required to 
hand each case over to the Juvenile Aid Bureau, which would then conduct its own back
ground inquiries, would further complicate the system. Under such a system the Bureau would 
probably be required to work in conjunction with the Legal Branch, which would no doubt 
retain responsibility for assessing the strength of the evidence against a child. 

• Objection could be made to procedures which required a member of the Bureau to make at 
home visit some time after the investigation of the allegation had been completed. Such a visit 
could be seen as intrusive. Also, police officers are not specially trained to conduct back
ground inquiries of this kind. 

e A requirement that no decision. could be made until the Juvenile Aid Bureau had considered 
the case would inevitably further delay the outcome. ISS 

• Introduction of procedures of the kind discussed would have an undesirable effect on the 
Juvenile Aid Bureau. If it were responsible for screening all non-arrest cases in the AC.T., it 

156 This description is b;J~~d on that given by Oliver, (1978), 65-67; and Oliver, 'The Metropolitan Police 
Juvenile Bureau Scheme', [1973] Crim LR. 499. . 

157 For a description of the type of supervision provided by the .police under such a scheme, see Taylor, 20-24. 
IS8 '[T]he delays inherent in the Juvenile Bureau Scheme are arguably its biggest single failing'. Oliver, (1978), 

130. 
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would run the risk of becoming a bureaucratic organisation, much of whose time would be 

spent in processing files relating to children. 
153. Responsibility/or Certain Types o/Offence? A third possible solution to the problem of defining 
the Juvenile Aid Bureau's role with regard to young offenders in the A.C.T. would be to confer on 
the Bureau responsibility for dealing with specified types of offences. This is the approach adopted 
in the instruction under which the Bureau at present operates, although it is clear that the Bureau 
does not exercise exclusive responsibility in respect of the offences mentioned in the instruction. 
This solution is not accepted. There is no logical reason why the Bureau should assume responsibil-
ity for dealing with certain types of offences and not for others. Further, there would be disadvan
tages in any system which required an investigating officer to terminate his inquiries and hand a 
matter over to the Bureau simply because the alleged offence fell within a particular category. At first 
sight it is appropriate for Bureau staff to assume responsibility in respect of offences allegedly 
committed on school property. However it is not recommended that a rule to this effect should be 
retained. Although members of the Bureau will often be particularly well suited to dealing with 
matters which arise in a school, a requirem.ent that only they should deal with such matters would be 
arbitrary. There will be occasions on which it is more appropriate for a general duties officer to 
conduct an inquiry in a school. For example, if such an officer is part of a successful neighbourhood 
policing schemel 59 he might sometimes prove to be a more suitable person to undertake the task. 
154. The Bureau's Role with Young Offenders Although a system in which members of the specialist 
Juvenile Aid Bureau deal only with those young offenders who happen to come to their notice has 
some unsatisfactory features, the Bureau's assumption of any other role with regard to criminal cases 
in the A.C.T. would be impracticable. It is not recommended that the Bureau assume exclusive 
responsibility for all, or particular categories of, criminal cases involving children. With regard to 
young offenders the Bureau should fulfil two functions. First, the community relations aspect of its 
work should be explicitly recognised and members of the public should, as at present, be able to 
bring cases involving alleged offences by children directly to the notice of Bureau staff. ~n order to 
ensure that the Bureau will be able to fulfil this aspect of its role as effectively as possible, it is 
necessary that much greater publicity be given to the work of the Bureau. Members of the public 
shouk! be encouraged to regard a direct notification to the Bureau as the appropriate method of 
bringing an alleged offence by a child to police notice. Secondly, the Bureau should provide a 
resource on which other members of the police may call. police training should place pal'ticular 
emphasis on the work of the Bureau and members of the police should be made more aware of the 
assistance which the Bureau can provide. The figures compiled by the Commission suggest that other 
members of the police force refer cases to the Bureau infrequently.16o Information about the reason 
for this is not available. Members of the police may be insufficiently aware of the role of the Burell, 
they may lack confidence in its ability to provide effective assistance (either because they are 
unsympathetic to its aims and methods or because they believe it to be understaffed), or they may 
prefer' to handle their own cases themselves. Probably all these factors play a part. One specific 
function which the Bureau should perform with regard to criminal cases handled by other members 
of the force is the provision of advice and assistance to a child and his family following the 
administration of a warning. Earlier in this report emphasis was placed on the danger of intrusive 
intervention and the inappropriateness of using the commission of an offence as a pretext for 
involving a family with welfare services.161 Nevertheless, if the commission of an offence brings to 
notice difficuhl~s which a family is experiencing, appropriate assistance should be offered, provided 
no undue pressure is brought to bear. The Juvenile Aid Bureau has an important role to perform in 
making assistance available. When a decision has been made to warn a child following the commis
sion of an offence, the police officer responsible for handling the case should be encouraged to 
consider the possibility of arranging a home visit by a member of the Bureau. The officer should 
make such an arrangement only if he considers that the child and his family could benefit from 
further advice and assistance and the parents are agreeable to such a visit being made. The purpose 
of the visit by the member of the Bureau would be solely to offer advice and to provide information 

159 For a description of neighbourhood policing in the A.C.T. see para.38. 

160 See para.38. 
161 Para.l26. 
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a~o.ut appropriate welfare services Su ervision Lla.lso~ Schemes should not be u~de~ak ThsuCh as that provided under some English Juvenile ~amtam continuing involvement with th:n~hilde a~~'i:ber of the Juvenile Aid Bureau should 'not 
vIew that members of such units should not act th IS faml~y, The Commission agrees with the 
ance of such a function can exacerbate the r e part ~f socIal "Yorkers or therapists.

162 
Perform

Altho~gh the Juvenile Aid Bureau is the 'welfareole ~onfltct to .whlch reference has been made.
163 

to ~vold the expenditure of police time on duti::m h~f~he pollce, wherever possible it is important 
tramed welfare personnel. Further a stud w IC can more appropriately be performed b sug.g~st.s that the supervision provided un~e~ft~he e~ects °J'd

an 
English Juvenile Liaison Schem~ 

recldlvIsm. 164 e sc erne I not substantially affect the rate of 

155. The Bureau's Role in Non-Criminal Proceedin s . . an~ uncontrollability proceedings be abolished a~d In <[hapter 8 It 15 recommended that neglect 
poh~e should not be responsible for the initiation f rep aced by ~are pr~ceedings, and that the 
offic!a!,.to.be known as the Youth Advocate shou 0 care p~oceedIngs. It IS proposed that a new 
the ImtIatIOn of care proceedings The ' ld be appoInted, and that one of his functions be 
futu~e of the Juvenile Aid Bureau, for, i:~h~ec~~mend~tIOns have significant implications fo; the 
role m the handling of neglect and uncontrod~b~l~ mem ers of the Bureau have played an important 
reach the C:hi~drens Court without the involvem~~i matters. Whereas most prosecutions of children 
the Commlsslon suggest that the ma'orit f of members of the Bureau, statistics compiled b 
C'A)urt are initiated by Bureau staff.16~ As ~h~ ,n~?ll~ct al~d un controllability cases which are taken t~ 
seems that the Juvenile Aid Burea~ is viewed ~ 1 thwe are arm' of the po!ice force in the A.C.T. it 
at larg~ as the appropriate a enc to y 0 er m~~~ers of the polIce and by the communi! 
otherWIse in trouble. The recor!me;datio~~~~~hrespo.nslblhty for children who are neglected :r 
?f tht new c~re proceedings is not intended to i~di~~t:e ~~~ul~ not ~e responsible for the initiation 
~nvo vement m non-criminal matters It would b I;;.a . t e polIce should no longer have any 
Involvement in such matters can or should co ~ unrealIstic to act on the assumption that their 
round-the-clock availability the police are m . me, 0 a~ end. By the nature of their work and their 
~ith neglected and abused children runaw aJor case nd~rs'. Their duties bring them into contact 
111 n.ee~ of care comes to the notic~ of theay~~~~ ~t~er chIldren at risk or in trouble .. When a child 
prehm~nary inquiries, contact the appropri<fte wel~t IS nec~ssfry for th~I? to be able to undertake 
Im.medlately remove the child from the custod of h~re or ea th auth0,nties and, in extreme cases p~lmary responsibility for police work with ch{d 1.S parents or guardIans. It is recommended that 
AId Bure~u. It should be noted that, althou 1 h ren In n~ed of care should remain with the Juvenile 
for~s an lmportant part of the duties nfthe B:r work WIth .neg.lected and uncontrollable children 
v:h1ch the Bureau at present opel'ates Any nee:~' nto m~nt1on 15 made of it in the instruction under 
clr.cumst~nces, it is a member of the 'Juvenile A~~s :ctlOns should make it clear that, in normal 
cbIldren In need of care. A member of the B I ureau who should deal with cases involving 
T~rritory's welfare services than the averageu:::~~:; ~e ~xpec~ed to have a closer knowledge of the 
WIth health and welfare personnel. In the nex 0 t e p~hce and to be accustomed to workin ~reau should establish close liaison witb bea:tcaraJrap~ It IS reco?,mended that members of th~ 
t a~ Bureau staff should work ver closel . an we are agenCIes. In addition, it is im ortant 
polIce. work. with children in ne~d of ~r~I:~ th~!~posed Youth Advocate. It is appropri~te that 
ea~abhshed lInks of this kind. However althou ~u e undertaken by a specialist unit which has 
\thlS wor~ and other members of the for~e shoul~ the Bureau. should ha~e primary responsibility for 
B;reau, It ~ould not be realistic to require that ~ w~er~ pOSSIble, ~e.o.bhged to refer care cases to the 
s ould be gIven to Bureau staff. Cases will ads XChUSIV~ responsIbIlIty for dealing with these cases 
gency action will be necessary. Any new in t ~.w en ~ ey are not available and sometimes emer-
162 • • s ruc IOns s ould make provision for this possibility. 

Juvemle Justice Standards Project Police 1[, . ~h~l Vie~ expressed by the Commission. 'N~n;~7~;{~~enile ~~ble~s, (1977), 103. The A.C.T. Police share 
o ow t rough each warning time staffin d appea mg It may be for police to be permitted t 

163 speems to be the natural provi~ce of the nugm~~o:sV=~~I;,ole are inl~ibiting fact.ors. Long-term follow-up actio~ 
ara.148. Iverse we ,are groups In the Territory'S b .. 20 

164 Rose and Hamilton. . u mISSIOn, • 

165 The C ..• ommlsslon s analysis of cases dealt with b the A . ~ay 1979 revealed that members of the Juvenile kd B .C.~ .. ~hddrens Court between I June 1978 and 31 
Ity matters. ureau Imtlated 61.9% of the neglect and uncontroHabil-
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156. Other Functions of the Bureau In addition to duties with regard to young offenders and non

offenders, the Bureau should perform a number of other functions. 
o A point of contact. Reference has already been made to the need to publicise the work of the 

Bureau and to encourage members of the public to regard a notification to the Bureau as the 
appropriate method of bringing an alleged offence by a child to police notice. The Bureau's 
public role should not, however, be confined to receipt of information on alleged offences. 
Together with health and welfare agencies, the Juvenile Aid Bureau should be seen as an 
agency from which parents and other members of the community mal' seek advice about 

children in trouble. o Liaison. The work of tbe Bureau should provide a means of ensuring that close liaison is 
maintained between the police and members of the health and welfare agencies concerned 
with children. In particular, it should be the responsibility of the Bureau to establish close 
liaison with tbe proposed Welfare Division. Earlier in this report attention has been drawn to 
lhe fact that the relationship between the police and the present Welfare Branch could be 
closer.''' Mention has also been made of differences in attitude between police and Welfare 
\lranch staff. These differences do not make for good relations between the two agencies. 
Dilliculties such as these can be overcome only if close liaison is established. One practical 
step which should be taken as soon as possible is the introduction of regular meetings between 
representatives of the police and the proposed Welfare Division. Recommendations regarding 
the establishment of a Childrens Services Council and a Standing Committee of that Council 
are set out later in this report.''' It is envisaged that these bodies will fulfil co-ordinating and 
policy-making roles. It would be appropriate if a member of the Juvenile Aid \luteau were the 
police representative on each of these bodies. participation in the work of these bodies would 
ensure that the Bureau is able to fulfil its function of encouraging better liaison between the 
police and child welfare agencies. Further, members of the Bureau are well placed to bring to 
the attention of the appropriate authorities deficieneies in existing services for children and 

their families. • Education. Members of tbe \lureau should perform an educational role, both in the commu-
nity and among other members of the police. As an example of community education, men
tion can be made of the educational activities undertaken by the Y outb Aid Section of the 
New Zealand police. Members of the Section regularly visit schools to give talks on tbe work 
of the police and also give talks to groupS and organisations interested in the problems of 
youth. In London, Juvenile BureaU officers also undertake duties of this kind.''' The Juvenile 
Aid BureaU should assume similar responsibilities in the A.C.T. Members of the Bureau can 
also fulfil an important role in police training. They can explain the functions of the Bureau 
and encourage other members of tbe force to take advantage of the assistance which it offers. 
Among police there is a widespread view tbat dealing with children is low status work. Police 
patrolmen 'assign a low priority to worlcing with troublesome juveniles'. 

The;r experience teaches them that the majority of cas" in which th,y are called upon to act are trivial, 
that most of the" c"''' alloW no good ",lutions, and that evon a successful tr",unent of a case ~ not 
considered an accomplishment of note ;n the h;"archy of police volues. Th' risk of frus\<alion and the 
absonee of "edit lead patrolmen to shun assignments involving young peoplo, to got involved as Uttle as 
possible when they ""nnot be avoided. Cons",uently, skill in th' handling of ja.-

nue 
problems is less 

well develop,d than skill in other ""'s of police work ... No points a<e g';ned by careful and 
considerate """dling of a juvenile problem, and there is some risk that auention given to it will b, 
judged excessi .. in .-elation to problems deemed more important,''' Momb." of the Juvenile Aid 
Bu"au should playa part in queslioning attitudes such as these and;n emphas~ing th' importance of 
"reful handling of c""' involving children. Further, the Bureau has a special role to play ;n im
plementing a poUcy of d;v",ion. Thwugh participation in training cou,," membe" should encourage 
the p"ccptivc and consistent applicat;on of the crite,;a gov"aing the decision to proso",te or wam a 

young offender. 

166 para.75. 
167 Para0282-284 and 516. '" Bareau office" are constantly involved in giving talks, discussions and sem;na" and showing films on a whole 

range of subjects wpich are of concern to youth'. Oliver, (1973), 504. 
'" Bittn", 'policing Juvonil": The Social Context of Common !'netice', in Rosenheim, 69, 80. 
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• Monitoring. Members of th J . to children and, wher e uv~mle .Aid Bureau should m' 0 It is n04 however : they "."nSldetlt necessary make su Oml?r pohce practices with re 'ard 
'delinquency preve~ti~~~oPrIate that the Burea~ should g~s"ons for changes in procJure 
Irouble. The Bureau ha:r f~r the fonnulation of broaipoli/

t res~nt,. be r~sponsible fo; 
Nevertheless, the Bureau ~~. ler the expertise nor the resou~~s or ealmg WIth children in 
come to notice and so identif;Uld ~ndeavour to analyse trends ~s to ~ndertake these tasks. 
seek to deal. part.cular problems with which h m~rgmg from cases which 

• Patrol work. As at pre t t e chtld welfare system should 

amount of t 1 sen , members of the Bu h 
157. General C:;~:n:ork. Patrols should concentr~~~~~ ¢~~'!. "i':tn:~e to ?ndertake a limited 
further develoning d' t' o~ the Bureau The Juvenile AI'd B lch chIldren congregate 
h d Y lS IOcttve pro d ureau has . . :~~;P:~:\i;~~~~S::~:i~~sfr~tf.ar~i:~~ ;~If~~~~n:;:~t~h!l ~~~':.~ :~~~~~~':t.":':~.~ ~~t ~!~~ ~ne 

e orce. Attention should b . e ureau and its staffb ' .. mI ment to the concept of 
t~soi ca:;: should be taken to ~~::~:tot~he c~reful selection and

e ~~f~i~~~r"pprOhriate sta'us within 
wifh .ce ~n tbe Bureau'srole as a reso e umt doe~ not become isolated '" G

mem 
ers. of the Bureau. 

a umt such as the J 01 • urce on which all memb ' f' reater emphasis sho ld :;:~t~~~~r~:'~~~:'~~~~h;¥£~~~lt~~ ~~r~~~~~:r!i:: ~:~~~~:?~ \l:~{~~~ ~ul~: ~p~~t~s~t~~i 
~he procedure adopted in a giv au and, on the other, there will be th the one hand tbere will be the 
or the Commission to make re~n ease depe.nding more on chance t ose used by th~ rest of the fotce ~ust~ahan Federal Police to m~k"mendattons about the size ofth~~n on 10~lc. It rs not appropriat~ b~rt her, d

any 
decisions on the size eo~:hnpBower decisions on the basisu~~au ~n ~~e A.C.T. It is for the 

ur 00 policing a mit' e ureau have imp rt' prIonbes within the f ~~~~~i~el?:~~~ut~~~j:~~\~~i~~~!::lt~~I:~e ~~~~~£~}:!~:~~~:f:,~~~~~~~~~;,~\i~; 
ere might be advantages 'in h~~~~~n~all ,!:ember~ ofthe unit op:r~~~ f;~ th~ creation of reg;'onal 

The Role and Proe d em ers avadable at suburban stati:ns e centre of Canberra. 

158 e ure. of the Courts . 
. The Nature of a Special Ci procedures for dealin with ourtfor Young Offenders Earlier i . ~:~:r~~ cohnfiict!n

g 
P~i1osophfe~}~' o~~n~ers should be charac~e:~;:dc~i~e~ it was su.ggested that 

o t e deSIgn of a court f a are the practical im r' r appropnate balance 
a;t respond to the special need~r ~he ?-fung I.aw-breaker? Such ~ ::,:ns of this conclusion with 
o e~ce and of the importanc 0 c., dren 10 trouble while at t U mu~t be able to understand 
~~:~\~~ todidentif

y 
the type of ~~~f~:,,.s:dt ~reful adjudicative ~~~a~~:~~~ keetng sight of the 

r •. a number of possible models' • e to perform these tasks in the A 2~a procedures. In 
e retention of the ex' t" . . . the Commission 

the Court of Pett ~ m? syst~m under which stipendia' . 
• rete~tion of the ~xi:ti~ons Sltting as the Childrens Co~ ~aglStrates preside in rotation over 

magIStrate; g system but With the Children. Co' . 
• creation of a separate Ch'ld urt pres.ded OV., by a specialist 

* replacement of the Chol 1 rens Court presided over b a . .. . children 0 and 1 drens Court by a panel of y speclahst magistn\tl'\' 
$ th ' persons specially k'll I:' 

e transfer of jurisdict' s • eo.n dealing with 
the Family Court of ~~~rov.er young offenders and other cate' . over family matters aha, so producing a court exere' . gones ?f chtldren in trouble to Th ..' ISIng a wide-ran' .. 

. e eXlStlOg system is unsatisfac . .. glng Junsdiction 
WIth chIldren and to the ne tor~ smce It glves insufficient ree o. as,ume that all magistrates ~d to bnng to bearspecial skills in d~g~llton. to the im portance of work 
an as.:umption reftects a fail~~:iually well suited to preside in a ::~ "'dt\~hem .. lt is fallacious to o recogmse that the court is a d'" .ea mg WIth children. Such 
110 Cf J ~Sdnctlve one and th t h 

'" . uvenile Justice Sland",d P . ate work 
Para.l15. s rOject, Standards Relating to Pf'lo H . u Ice andlmg or J,'" 01 l) • ' ,I,"" "obl,m.r. (1977), 86. 
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. eed for the development ?f a 
. and important. There IS a c1e~r n C T The way to achieve 

which it doe~ is s.pecially deman~m;oblems of children ~n !rouble. tn the ~~~e~er, a choice must b.e 
more special1sed .approach ~~t~l 6elow. Before this tOPIC IS con~ldeJ~~'ere is the court - whether l~ 
this is discussed m greater t 11y different models. On the one an urt or the Family Coutt or 
made between two funda~;n/over by a specialist magis.trate, a ne~ ~~f a special nand. The latter 
be the existing court hpre:~e~ hand there is the radical.ly dlffere~t ~~m~ission.l12 • 
Australia - and o~ t d ei~ two of the submissions receIved by t e f the court by a panel is th~t 
model was advoca e The ar ument for the replace~ent 0 . with children and their 
159. A Panel to ~e!,lace t? Co::e?skillS 01 persons experienced.lI~ d~~~l~tetween the adjudication 
the latter wout.d (in.ng to. ea~"ument it is necessary to make a dlstmc 's was laced on the import
problems. In aRC~!S~mg ;~~~:!i decision. Earlier in this chapt.er emf~:~~ese pr~cedures requires that 
decisiO[~ a.nd te d~~itf.:~ ~rocedures for children,173 A com~~~~~gal qualifications rather than ~bt 
ance of fatr a. JU 1 ., (, e to be made by a pe~son 11 d offence and of p~s:;~ e 
the adjudicative declslo~ c~n:nuwledge of the: ingredIents of the:a eg~'ents by legally admlss1bl~ 
multi-disciplinary pane. f then:eed for the careful proof of theae ~n~~e ~f the lawyer. Much. ~ore 
defences, an aware~ess o. fon of procedural rules .are the pr~;;~ t;'equired for the dispoSIt1~nal 
evidence, and

d 
~n wp~;:c~~~troversial - is the quesUon of tr~ ;1 ~k~llS are irrelevant or insuffichle~! 

difficult - an ar m d . t t this stage of the process eg h' oin him on the benc . 
decision. It has been argu~ tha a~e to treatment experts or at.le~st ~~t t ~:~dures for young offend
and that the lawyer ml.l:t g~v~ pi ndedying the retention of dlsttn~lVe ~ rised by a balance between 
In its analysis .of.the prm~l~ e~ ~hat these procedure~ s~ould be c ara~ ea system designed to t!ik.e 
ers the CommISSion conc u. e t5 of a criminal JUstIce system an . an 9,rgument for a multl
the often conflicting re9Ulremen unt 115 This conclusion co~ld be seetl as 'cr ~0\ih1 be combined on 
children's special teeds ~t~l:~i~positional decision. r.he sk~ll~ o~~f;r~wind knowledgeable about 
disciplinary pa~\ tohm\ms of persons expert in dealm~ '':''It c opriate to combine th~1se skHls ~n 
such a pa.nel wh1t t e s The essential question is whether tt 1S ~h~\wo perspectives. Tn the Commls-
therapeutic tec nlques. .. the necessary balance between 
the bench in ~rder to achIeve ns for this conclusion are as follows. . of the aS~'i.\mp-
sion's view it IS not. The ~as~ mission has expressed its reSel'VatlO;'s a~~~~:~~vailable thera-

o Purposes pursued. e. om 'n movement, its doubts. abou~ t .e e offenders in the A.CT. 
tions underl¥ing the c:!~d-~~~ t~at the system for deahng w~h Y?tU~:s expressed the opinion 
peutle techmques, ~ 1 ~per tasks of the criminal 1.aw. FU:' t\~r the pursuit of benevolent 
cannot rep~d~at~ ju~tfc~ system is not an appropr~te ve dl~;r a multi-disGiplinary panel to 

th~ic~:.I~~I~~~~f these .a;guments cea~o~~~b~??tst t~;:~~gh review of juveni~;s~Ut~e~~~~~~ 
~ake dihsP~it~~~a~~~~~1J~s~nWe t~ustice ~t~ndardds ~r?j~~t ~~~~~:~~:dt~:t, 'Authority to 
dures, t e nl. lIto make disposItional eC1SIO . . 
d ction of spec1a pane s 

u .' of a magistrate, a social worker 
_------ . mission recommended a pa~el ~ons~sttn~o osed a panel comprised of 'a 
\72 The Capital Terr~tory Hea~th. CO~ The A.C.T. Council of SOCial 'Servlce: r People would be chosen from a 

and a psychologist. SubmISSIon, . en for their expertise ... The two ot e Plo and youth work who are 
magistrate and two ~ther d~ople f~~~ health, child development ~nd hSYC~~po;~ of dealing with children in 
list of people experience I I~ Swe h a p'anel was recommended only or t e y 

repared to serve on pane s. uc b fsSion 4 
~eed of care, not with offenders. Su m " ~ Most of the recommendations con~ained 

173 Para.116. .' Kilbrandon Report, Chapter 3. his Act a three person tn?~nal 
114 For a clear statement of th~ ~Iey~ s~~cial Work (Scotland) A,ct 1968. 'l!~lde;o~ making dispositional decl.SlOns 

in this report were e~acte . tn t e s been set up; this tribunal IS re~ponsl .e ute as to the allegations aga.m~t a 
(known as a children s hea~~t h~er the Scottish system, if there is ~y ~l~tal Territory Health Commlssl0~ 
regarding children under f n d to the Shel:'iff Court. Similarly, t; aSyChOlogist should assume resI?onsl
child the matter must be re. c:re a istrate a social worker an a p d have any involvement m the 
proposed that ~ pan~l.' cons~stl~~ 0: ~:nw~s not i~tended that this ttan;t ~;:~. He advocated the abol~tion ?f 
bility for the dlSPoslttona~ ~Cl~ ~ 4 " See also the proposal by h~' d by persons trained and qualified In 
adjudication decision. SU • mlsslr ~e;;;;~t by community panels caire 
Childrens Courts ~n~ their rep a 
social work, submiSSIOn. 4, 

175 Para.l15. 
176 Para.109-117. 
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determine and impose the appropriate disposition should be vested in the juvenile court 
judge',t17 the report commented: 

As the juvenile court moves further in the direction of functioning as a court of law, the need increases 
for persons educated in law and familiar with its processes. With delinquency no longer viewed as some 
form of human pathology, and the court itself no longer seen as a dispensary employing physicians, this 
hardly seems the time to resurrect the call for experts. 178 

• Nature of decision. Although the selection of the right measures for young offenders requires 
certain special skills, the dispositional decision remains predominantly a legal one. Those 
involved in the treatment of the young should not make or share in the making of the decision. 
When an offence has been admitted or proved, a court or panel may employ nominal 
measures. (such as an admonition), measures which are frankly punitive (such as a fine), or 
measures which entail sustained intervention (such as supervision or placement in a hOiue). It 
is with regard to the making of decisions on the last-mentioned types of disposition that non
legal skills might be thought appropriate. The Commission's rejection of this argument is 
based on the view that the decision made on the bench is not primarily a diagnostic one. The 
belief that experts (e.g. persons with qualifications in social work, psychiatry or child develop
ment) should participate in the dispositional decision rests on the assumption that those 
making this decision must diagnose a child's problems and prescribe a remedy. In practice 
they can do neither. Diagnosis cannot be undertaken in the strained and artificial atmosphere 
of a court or panel. It is a task which must be undertaken elsewhere and the results incorpor
ated into reports. It is a task for an adviser rather than an adjudicator. Nor does a dis
positional order resemble a prescription.179 It is no more than a general framework within 
which those with 'treatment' expertise may work. Although it may embody specific conditions 
(e.g. that the child accept counselling), these are authorisations directed towards the therapist 
rather than sophisticated remedies. Also, the idea of prescribing a remedy suggests that certain 
needs can usually be accurately identified at the outset. What often happens in practice when a 
child is placed under supervision or in an institution is that needs· and problems emerge 
gradually as a relationship is built up between the child and the therapist. It is only when the 
child's problems have. emerged that effective treatment can begin. Thus, rather than a prescrip
tion of a remedy) a dispositional order is an authorisation for a search for one. Further, 
children's needs change. An order must be flexible enough to accommodate these changes, a 
consideration which gives further support to the conception of an order as a framework rather 
than a fixed, specific prescription. The essential and inescapable characteristic of a dis
positional order designed to control or assist a child is that it involves coercive intervention. A 
clear recognition of the nature of the decisions whieh must be made at the dispositional stage 
can best be ensured by entrusting them to a single legally qualified person. These decisions 
involve the sanctioning of state interference in individuals' lives. 

• An independent arbitrator. Dispositional orders requirf.: the making of decisions as to conflict
ing interests. The views of parents, the child, the prosecutQr, and health and welfare workers 
may be irreconci1abl~. It is idle to contend that once the time comes to make the dispositional 
decision there is no further conflict. To say that this decision is one involving no more than a 
determination of what is in the best interests of the child (and that aU are therefore agreed on 
the objectives to be pursued) is to over-simplify the problem facing those responsible for 
making the dispositional ord\!r. Other objectives - retribution, condemnation~ deterrence and 
incapacitation - must also be taken into account. Further, an important fUlictlOn of a court 
for young offenders is to impose restraints, where necessary, on treatment agencies. For this 

171 Juvenile Justice Standards Project, Standards Relating (0 Dispositional Procedures, (1977),21. 
118 id-.22. 
179 'rI]n mote complicated situatif,ns the "diagnosis" of a problem is something the social worker and client have 

to achieve together; it is not a preliminary to "treatment" but a process that may continue over a long period 
- a process that may •• , actually constitute the "treatment" or help the social worker gives. Frequently, there
fore, human problems cannot be "diagnosed" by \')ne un.it and passed on to other servj(;es for "trel\tment" " 
(Donnison, 'Social Services for the Family,' in Fabian Society, The [ngleby Report, liiree Critical Essays, 
(1963), 1,7. 
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. ndent Our political system rightly p~aces great 
reason it must stand apart ~nd be t~~o~:~~~nl~ of these. It is an independent ar~)l:ra~~I::C~ 
emphasis on checks and. ba anc;.\. consider;tions. It must strike an appropxla e 
must attempt to reconcIle con IC mg 

having.regard to:
f 

h h'ld (who will no doubt want his liberty); . h to be relieved of 
• the mterests 0 t e c I (h ay take the child's part or who may WIS 
() the interests of the parent worn fti d' ). 

o ~~;~~~~;1~7t~~rs~~~)(~hiCh dem~~f:s ~~%:::~~~ ~~6~~t~~;~~~:~~~ ~:~~~':~if~n;ot 
~ the demands of the trearentba~ebecause he has unmet needs); and 

because of what he has one u. d f articular victims. . b 
o the interests of the l~en,eral publtc an 0 p. the bench could threaten thIS balance Y 

~. . he treatment agencIeS on 
To pla~e spokesmen. 01 , icular considerations. ..' . 
accordmg undue weIght to part . dis ositional <h;ClslOn 1S often extremely 

o Adverse consequences: Alt~~~grs t~~ ::~;~i~fc~:d o~e. If a 1:1Ulti-~iSciP~~::~i~~~~lp::~~ 
difficult, the process mvo v chiatrist and a social worker WI)re to or,? ation than is 

~~~~t~o~~~ i~ef~r~~i~b~~~~~t t~i~iF.~;~~i~~ ~~,:;~q~~;n.:i:~~i::~£;~~:~::~ 
~~;~:,IZ :;r~l~~~ision (~s~ally ~?eih~r ~~i~~a~v;u~t~~h~~~l~rfs~;likelY to contrib~t~ sig~i!~ 
must still be mat~· soptt~~~eti:e ~~:n to obtain this information V:~~~ ~;~~~ aed~1tional 
can~~i ~~ ~J~~~ni~~re~~ed expertise to .the benc~~f~eofn:~i~~O:'I~ere is also consider-

~l~r::~~~~ ~~~C~i!~~~::~~S}~~~~::ri~l~:~~t~~~l~~~;n:~rs:~~f!~e~r;~!J:~~:rt;h~t~:;~ 
to make decisions affecting hbertr ?ne re~~d robably ensue. An expert panel mIg~t prove 
substantial intervention iLl children s htSt~~~~i~e-ranging inquiries into children's bves an~ 
more ready to use the offence as a pre ex . sition of long-term controls. Further, trea. 
the lives of tho~e around the!fl' ani ~r;h:n:d~ewhere, and it is p.r~ba~l.y better!o employ It 
ment expertise IS scarce both m the h' -'-' .. the performance of quasI-JudIcial functlOns. 
in the provision of services rather t an m . It d 'n a finding by the A.C.T. Chil-

. . 1 ses whteh resu e I .. 
o Nature of caseload. Of the 981 cnml

d
na

31 
c~ 1979 102 (10.4%) resulted in an adm.omtlO~, no 

Curt between 1 June 1978 an .ay , . d robation or unsupervIsed re ease 
~~~f;n o~ a dismissal, 205 (20.8%) :e)s';!lted ~~eu~h~~v~~e it ~an be argued that .some of th~se 
on a recognizance, and 437.(44.5Yo m a . these figures suggest that a hIgh proportion 
cases could well have been dIverted from the c~u~ore sophisticated decision-makmg process 

s handled formally do not warran a . b olice there will probably be a 

~~:!~~ts~: at present·
f

l80 
Even ~~~~ :~~ r~~oJ~~J~ ~r::~:r~a~i but ~hdiCh kca~;p~!~!r:~~~l~ 

substantial number 0 cases w I b h are some who woul ta e e 1 
. . Ie clear-cut orders. No dou t t ere . 1 all number of children whose 

~~s:~i~~fstS~~6udal is still.requi!ed to de.al w~ote:v:~a~vs~~t!: which requires two types f~ 
actions necessitate sustalU~d mterve~tlOn. an~ ano'ther for the more diffic~lt ones - wou't tribunal - one for the stralghtforw~r 1 case~he system must be designed wIth an eye to 1 s 
be unwieldy and involve further e aysfor the complex ones. 
suitability for the simple cases as well as . at both adjudicatio~~ and dispositional 

160 The Need for a Specialist Court The conc1usl~~i:: of a single judicial officer will s~ti~fy ~he 
decisions should continue to be mad~ by a court co~s~~e re uirement that the court be a dlstmctlve 

advocates of due p;~~es:rt~~~~~:rs~te~~~s:e~~;n:rethe YOU~g .. It is therg~e ~e:~~~; ~~:t~:~~d~ 
~~~~~~!~i~~S~~~he n~ture of ~h;' cO~i;~~:;u~~~:e~~~~r~i~~~ ~~e~ by a spec~alis\ m~~~;:t~f 
between the retention of t~e eXlS Ir;! rt d ~he tra~sfer of jurisdiction to the amI y 
the creation of a new Chlldrens ou, an . 

ction of just how limited are the optlOns 
180 Another interpretation of the figures quoted.}St~~a:a~:: o~r~:a:~:s were incr~ased these figures suggest that 

open to the Childrens Court. ~owevet ev~ ~ases can be dealt with relatively Simply. 
a significant proportion of Childrens ou 
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Australia. In Chapter 8 there is a detailed discussion of the Family Court of Australia and of the 
possibility of this Court assuming jurisdiction in respect of care proceedings.181 The conclusion is 
reached that the nature of the Court, the way that it has develOped, and other stated considerations 
make it an unsuitable forum for care proceedings. The arguments put forward in that chapter apply 
with even greater force to young offenders. It would not be apptopriate to transfer to a superior 
court, whose primary concern is with matrimonial matters, jurisdiction over criminal proceedings 
against children. If in the future the Family Court of Australia were to assume a comprehensive 
jurisdiction over family matters the possibility of allowing that Court to deal with criminal matters 
could be re-considered. At present thf! Family Court of Australia does not offer a suitable setting in 
which to deal with young offenders. If the transfer of a criminal jurisdiction to the Family Court 
should be rejected, so also should the creation of an entirely separate and special court to deal with 
young offenders in the A.C.T. The creation of an entirely new court would require special adminis
trative arrangements and the enactment of legislation governing the court's procedure. Clearly it 
would be far more efficient for the Childrens Court to remain a Court of Petty Sessions. The basic 
procedure for this court is laid down by the Court of Petty Sessions Ordinance 1930 (AC.T.) and its 
administrative structure is well established. Nothing which the Commission has learned during its 
inquiries suggests that the court for young offenders in the AC.T. should not continue to be a Court 
of Petty Sessions. The court should continue to be called the Childrens Court, and should consist of 
a single, legally qualified magistrate. However, two l.tlanges are needed if the necessary balance 
between a concern for due process and the preservation and further development of special proce
dures for the young is to be achieved. First, the court should be presided over by a specialist 
magistrate. Secondly, he should have better access to information which will a!>sist him in the 
making of dispositional decisions. Before examining these changes, however, it is necessary to 
identify the tasks for which specialised skills are needed. In addition to pursuing the traditional 
objectives of the criminal justice system, a specialised court for young offenders should endeavour to 
achieve a number of special objectives: 

• To encourage participation. Earlier it was stated that one of the characteristics which should 
distinguish a court for children from one for adults is proceedings which are specially adapted 
to children's understanding and in wh.ich the young can feel that they have an opportunity to 
participate. This is important if children are to feel that they have been treated fairly. They 
may be resentful if they believe that they have had no real chance to express their views. It is 
likely that many children at present dealt with by the Childrens Court feel that they are 
entering an alien, intimidating and incomprehensible world. They become part of a process 
over which they feel they have little control. Perhaps these feelings can never be entirely 
removed. However, an effort must be made to introduce much greater understanding and 
participation by children and their parents. The appointment of a specialist magistrate, who 
will be sensitive to the problem and imaginative enough to seek solutions, offers the best 
prospect for change. A magistrate who divides hi,:, time between the Childrens Court and a 
court for adults can, without realising he is doing so, bring with him to the Childrens Court 
attitudes and practices which are more appropriate to a court for adult offenders. Parents, too, 
must be encouraged to participate. One AC.T. Childrens Court magistrate observed during 
the Commission's inquiry did not acknowledge the parents' presence in some cases. It is most 
important that, where possible, the court should take advantage of parents' attendance to 
involve them in the proceedings. 

• The better identification of cases in which background reports are required. The magistrates who 
at present preside in the A.C.T. Childrens Court have no special training to assist them in 
deciding when reports on the chUd's background and personality are needed. Sometimes 
reports are ordered and sometimes they are not. A specialist magistrate would be likely to 
display a greater appreciation of situations in which reports are required and, equally import
ant, those in which reports are not required. He would also be more likely to bring greater 
consistency to the court's use of reports. 

• The interpretation of background reports. Having received reports, it is important for the 
magistrate to be skilled in interpreting and assessing them. In particular, it is necessary for him 

181 Para.307f. 
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to be able to look critically at the information which the reports contain and at any recommen
dations made. The magistrate must be able to ·enter into a discussion with a report writer and 
to probe and question him. 

• The making of informed dispositional decisions. The development of a specialised court de
mands a magistrate with a close and detailed knowledge of the needs of children and of the 
facilities and services on which the court may call. At the dispositional stage the aim should be 
to combine a respect for legal protections with a desire to meet children's needs. The magis
trate must accordingly not only be a lawyer but must also possess specialised knowledge which 
will allow him to take a fully informed part in the dispositional decision. Orders which are so 
general that virtually all the control resides with those who administer them are not desirable. 
But if the court is to have more control, if its orders are going to be more specific than they 
have been in the past, it is necessary that the magistrate who presides should have a specialist 
knowledge of the measures available to the court. A good understanding of the welfare system 
will also be needed if, as the Commission recommendsl82, the court is to assume responsibility 
for monitoring the implementation of the orders which it makes. 

161. The Cllildrens Court The Commission recommends that the Childrens Court be presided over 
by a specially designated magistrate. He should be a member of the Court of Petty Sessions, but 
specifically appointed to hold office as the magistrate in the Childrens Court. Initially he sh()t.~d hold 
office for five years. At the end of this period he should be eligible for re-appointment, If not re
appointed to the Childrens Court he should be able to take his place on the bench of the Court of 
Petty Sessions and a new specialist magistrate should be appointed to the Childrens Court. The type 
of special qualifications which the magistrate should possess are: 

o an interest in, and enthusiasm for, work in the Childrens Court; 
o experience of practice in Childrens Courts and Courts of Petty Sessions or Magistrate!)' 

Courts; . 
o an aptitude for work with children and experience in dealing with them; and 
(9 some training in the behayi~ural sciences (e.g. psychology or sociology). 

Possession of all of these qualities should not be a pre-requisite to appointment. The list is intended 
as a guide to the thinking of the Commission, and the new legislation should contain a provision 
(similar to s.22(2)(b) of the Family Law Act 1975 (Cwth» which gives a general indication of the 
qualities which the Family Court Judges should have.183 Since the appointment should be to the 
Court of Petty Sessions, the special qualifications should be in addition to those requ~;,ed of a 
magistrate in the A.C.T. (Le., a legal qualification together with five years in practice).184 It is not 
possible for the Commission to assess whether all the tasks which the specialist magistrate should 
perform would occupy him full time. If they do not, the magistrate designated to serve in the 
Childrens Court should be available to sit in the Court of Petty Sessions when his other duties 
permit, to relieve other members of that court. However, it is envisaged that work in the Childrens 
Court, together with associated duties discussed below, will absorb most of the time of the Childrens 
Court magistrate. As provision must be made for the magistrate's absence (for example, on holiday 
or because of illness), all other magistrates of the A.C.T. Court of Petty Sessions should be em
powered to sit in the Childrens Court. However, the legislation should make it clear that other 
magistrates should preside only when the specially designated magistrate is unavailable. Some 
opposition can be anticipated to the recommendation that a specially designated magistrate preside 
in the Childrens Court. However, the Commission is not impressed by the argument that the nature 
of the work in the present Childrens Court is such tbat no magistrate could cope with it full time. 

182 Para.200. 
'183 Section 22(2)(b) of the Family Law Act 1975 (Cwlth) provides that a person shall not be appointed as a Judge 

of the Family Court of Australia unless he has prescribed legal experience and 'by reason of training, 
experience and personality, he is a suitable person to deal with matters of family law'. Cf. the recommenda
tion by the Childhood Services Council that those involved in dealing with children in trouble should have 
training in child development. Submission, 1. The Catholic Welfare Advisory Committee of the Archdiocese 
of Canberra and Goulburn also recommended that the Childrens Court be constituted of a magistrate with a 
special interest in and specially trained for the work. Submission, 19. 

184 See discussion in para.39. 
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Varying degrees of specialisation II . . 
Sout.h Austra.lia. 188 The N.S. W. Gr~e~ ';~ ::t:bhshed In N.S. W.18S, Yict,?riaI36, Queenslandl87 ',and 
specIfic appOIntments to a Childrens Cou~ of ~~~~ded that legIslative provision be made for 

the goal of having all juveniles who have t bdl' '.' e Green Paper supported 
and exclusively in the juvenile jurisdiction~89 e ea t WIth by a court, dealt with by a person who sits full time 

'J!te I~recial Magistrates presiding in the N S W . 
~Im. The selection of a specialist magistrate'is i~p~:~:.ens.~ourts stated that they agreed with this 
~mportan~e of the work entrusted to the court Onl Ive 1 p~~per recognition is to be given to the 
It be possible to counteract the unfortunate i~ y?y e~phaslSlng the significance of the court wiilI 
l?wly an~ uncongenial tribunal. In recomm I?resslOn, eld 1;>y.some, that a court for children is a 
slOn envlsa~es that the person appointed w;~l~~g ~hat ~ speclahst ~agi~trate preside, the CommiB
and operation of the court. He would have to a e a c ose an~ active Interest in the developmentt 
would, aft~r a finding of gUilt, discuss individual ~~rk cl~sely. With the proposed Youth Advocat~\, 
the analYSIS and I nterpretation of court stat' f s~s WIth him, and would co-operate with him ill 
dre~~ Court magis.trate would be to make hi~s~~};: .::end~. [urther, part of the role of the Chil-

~~~~~r ~:~f~~~~ ~!h1~::::i:~ ::::~~iu:~~ v:!~~St to~;~~u~~ns~~'~' i:~~:~.~.:;.i~~Sd t~.~~;~:~: 
Important developments in the relevant literature ed prob~ems, and to keep abreast of the most 
the r?le a challenging one and should be' . Th: ?1aglstrate performing these tasks should find 
creation of a distinctive court for oun In a POsItion to ~ak: a valuable contribution to the 
P!oposal. was that the specialist magi~rategm~~~ders. Ot;te objectIon raist:d to the Commission's 
~IS appOIntment as a magistrate in the Court o~ Pe:t;e; a t.lme, ~fk to resig~ his post While retaining 

e dex~ecte~ that care in the selection of the spec' f.s~lOns.. though thiS possibility exists, it can 
un erstandIng of what is expected of him would I~ IS h~aglstrate, and the reaching of a clear 
162. The Commission is aware of th d' . ren er t IS development unlikely. 

~~~fd a var~ty of ,work (including some ~n ;~~~~ft~:e~:~~o~)e ~f tte current A. C. T. magistrates to 
. I re~s ourt In Canberra, opened in March 198 .u. urt ermore the premises of the new 
IS su~enor. to that in the Court of Petty Sessions. ihProvide a~c?mmo~atio~ for magistrates which 

i~~ll~ ?;::f~r~:~~~~s~~:: ~~::::~~:l~n~.~l[:~1~~~~E:i~:\~~~ ':.o:~p~r:~~~~r:rti~ 
. ne: 0 appOInt a new magistrate to fill the s " . I re~s Court building. The pos-

t~at In tIm~s of financial restraint this may not b peclahst appoIn~ment IS also weighed. It is reaEsed 
tIons are hkely to favour inertia in relation to ~h~ welcome OptI0t;t. Many institutional considera
re1~rds lthe appointment of a specialist magistratel~:~o~II?endatlOn. However, the Commission 
we are aws In the A.C.T. Providing a new build' os Important to the success of new child 
than

t 
~roviding an appropriately qualified and sP~~raii/f~ugh :i~:IYd:-' is ultimately less important 

men IS necessary for the further develo ment of ~ eres e. JU ~clal officer. Such an appoint
charge of a number of extra curial functi~ns wh' h ehxpertblse, ull1fo~mlty of treatment and the dis-

IC ave een descnbed above. 

I8S I h 
186 n t e Childrens Courts of Sydney Newcastle and . 

In the Melbourne metropolitan area some sf ~?1I0ngong SpeCIal Magistrates preside full-time 
ChiI~~ens .Court for a set term (generaiI f~r fi Ipen lary m~gistrates are a?ministratively appointed to the 
presI.dlng In the Childrens Court, but ;lso sp~~~earl~)' ~1~glstr~tes so appointed spend the bulk of their time 

187 Magls.trates' Court. ' a lmlte perIOd each month presiding in the Melbourne 
In Brtsbane there is a Childrens Court . 
matters. MagIstrate who devotes his time exclusively to Ch ·Id C 

188 In S th A I' I rens ourt 
?u ustra la Judges appointed under the L ". . 

~~gls~ratesAare specifically designated to preside f~~h:~h~~strtctgrtmlnsal Cou.rts Act 1926 (S.A.) and special 
en ers ct 1979 (S.A.), s.8(1). The J d . rens ourt, ee ChIldren'S Protection and Y 

onerous or disagreeable one. u ges and magIstrates so appointed do not find the task a °dunlg 
189 Green p. 43 S n un u y 

aper, . ee also the recommendation' V. . 
un~ergo a special COUI'!!:! of training, have a s' In.a .lctOrtan,report, that Childrens Court magistrates should 
aV~i1abl~ welfare services. Victoria, Report fro!~~la~~nteresl In the ,:~Ifare of children, and be familiar with 

190 ChIldren s Courts (1973), para.6. e atute aw ReVISIon Committee upon the Law Relatin to 
Se~ the su~m!ssion on the Green Paper pre ared b . g 
ThIS submIssIOn expressed the collective vi~w of t6 ~rllRt.p· Bslack?,!ore, S~ntor Special Magistrate in N.S W 

e u - Ime peclal MagIstrates. . . 
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163. A New Official: The Youth Advocate The appointment of a specialist magistrate to the Childrens 
Court would reflect a recognition of the distinctiveness of that court and of its need to combine a 
concern for legal safeguards with a special understanding of children. In addition, however, it is 
desirable for the court to have the benefit of non-legal expertise when the time comes to make the 
dispositional decision.191 For this and other purposes192 a new office should be created, the holder of 
which would have an important role in assisting the court to fulfil its dual functions. This person 
should be known as the Youth Advocate. The Youth Advocate should have appropriate qualifica
tions, for example in social work or behavioural science. He should be appointed for a set term and 
could perhaps be drawn from the ranks of the Family Court Counsellors (as this would give him a 
wider career structure than that offered by the Childrens Court). The office of the Youth Advocate 
and recommendations for his staff are dealt with later in this report. 193 The Youth Advocate would 
have a role to play. with regard to non-offenders as well as offenders, and his principal duties should 
be legislatively prescribed. When assisting the Childrens Court in its dealings with offenders the 
Youth Advocate's functions should be as follows: 

o Assistance regarding background information. Once the allegations have been admitted or 
proved the magistrate must con!5ider whether he wants information about the child's personal
ity and background. The subject of social inquiry and psychiatric reports is dealt with be
low. 194 When the court has decided that a report should be prepared on a child, it should be the 
Youth Advocate's function to make the necessary arrangements and to see that the reports are 
submitted before the next hearing. He should not, however, be limited to these tasks. He might 
suggest to the court that a social inquiry or background report is desirable. He might conclude 
that further reports on the child would be valuable. For example, he might feel that a report by 
a teacher or clergyman would assist the court. If the child and his parents consent, the Youth 
Advocate should be able to approach such a person and request a written report or should be 
able to invite him to attend the dispositional hearing to present an oral report. If the child has 
been remanded to a shelter or to the care of a voluntary agency, this would provide an obvious 
situation in which the Youth Advocate could arrange for the court to receive additional 
information. With the child's consent he could invite a member of the staff of the shelter or a 
houseparent from the voluntary agency to present a report to the court. It would be the Youth 
Advocate's task to tap these and other sources, and so make available to the court information 
likely to assist it in reaching a fully informed decision as to disposition. The new Ordinance 
should give explicit recognition to the Youth Advocate's role at the dispositional stage by 
conferring on h.im a right to call witnesses and to address the court. It should be noted that the 
Youth Advocate should not write background reports, but should obtain them from other 
agencies. It is not intended that the Youth Advocate should usurp the role at present per
formed by the Welfare Branch of the Department of the Capital Territory or by the Capital 
Territory Health Commission. The difference between the role envisaged for the Youth Advo
cate and that performed by the welfare worker who prepares a social inquiry report must also 
be emphasised. The welfare worker is clearly the servant of the court. The Youth Advocate 
should have a much higher status. With regard to the magistrate he should occupy a position 
similar to that occupied by a Family Court Counsellor in the Family Court. The Youth 
Advocate should be seen to be a professionally qualified adviser. 

o Assistance at the dispositional stage. If the magistrate does not request a report or if he accepts 
its recommendation, the Youth Advocate may not need to make a contribution. However, the 
magistrate may be dissatisfied with the report or with the recommendation. For example, the 
report may recommend a committal to a N.S.W. institution. The magistrate might be reluctant 
to commit the child. He might therefore call upon the Youth Advocate (who should be present 
in court) to make inquiries about the existence of a suitable alternative placement. 

191 The appointment of a person with social work skills to assist the court was suggested by the Catholic Welfare 
Advisory Committee of the Archdiocese of Canberra and Goulburn, Submission, 14-15,22. It was suggested 
that such an official might playa role similar to that played by a Family Court Counsellor. 

192 Further arguments relating to the need for the Youth Advocate, who would also perform important functions 
with regard to children in need of care, are set out in para.313f. 

193 Para.320. 
194 Para. 169. 
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Alternatively if the Ch ·ld 
mad h .' 1 rens Court mag· t h e, e mIght, in court a k th IS rate as not fin all d. . 
Ano~her function Which t~ e Youth Advocate for his comme~ts et.ermIned the o~deJr to be 
spec~fication of the det·l e f Youth Advocate should perfo . on a prop?sed dIsposition. 
speCIfic residential pI al SOan order. For example the ~ In .approprIate cases is the 
situation he could aSka~;:~nt, ~ut might not have a r~com::~~t~~te r::ight wish to make a 
then come back to court f, out A~vocate to suggest a suitable a IO~ efore him. In such a 
Advocate. Similarly thereo~~tebmaglstrate's approval of the Place~acltment. The matter could 
best b~ settled in private. Th~ ye cases in which the exact condition:n iroposed .by th{! Youth 
the chIld, his parents a outh. AdVocate could undertak . 0 a probatIon order can 
~he matter back to cou::~ot: su~~rvlsor na~ed in the probatio: thl~ tas~In conSUltation with 
Into the magistrate's orde /t a the CO?dltIons proposed or a or d er. e shou~d th(m bring 
ensure that those who r. n all cases It should be the Yo gree on may be InCorporated 
supervision or placem:~~ tf take ~har?e o~ a child have for;~fat~voca~'s responsibility to 
treatment agencies . n suc a SItuatIon he would med. t e

b 
an a equate plan for his 

e Monitoring COurt o~ders A.. la e etween the court and the 
any procedure whereb· maJ~r defiCIency in the present s . 
are monitored on the c~u~?e~s Involving Children's superviJ~~~ I~~h.e complete absence of 
the court. Orders of this k· ~ ehalf and information about the h ·l~ e!r removal from home 
Who administer them an~n are suc~ that a substantial amounto: .ren s pro?ress SUpplied to 
wel~are worker flexibir . th~ cou~. IS not advised how this. ~ISCr~tIon IS .vested in those 
partICular needs of chi:%~n 1,lsPoSltIonal .orders is essential ifd~~c[etIO~ IS exerclsed. l9S For the 
should not only reflect th n <;>r Whom he IS responsible Yet as h s t~ e ~ble to respond to the 
demand for accountabilitye VI~WS of welfare personnei but sho:l~ efn mdicated, the system 
responsibility for overse . an court Control. The Youth Advo t ahso respect the lawyer's 
ders. In doin h emg, on the court's behalf th. ca e s ould have the prim 
the court's or~!~s. ~/:~Uld prot.ect both the child's i~ter~s~~:lementa!ion .of dispOSitional ~7.. 
the Youth Advocate's ta~~d~r ~Irects !hat a child be given ass~s~;he WIder Interests reflected in 
?rder envisages the maint 0 etermme whether the neceSRar nee ~nd s~pport, it should be 
IS sustained. His role sho:l~a~ce of a certain level of control' h~ s~elpl~s ~emg provided. If an 
provision of the services Whic~ to make the welfare agencie~ acco~~t ~l eck to see whether it 
~ourt's expectations are realised ;,~ourt orderyostulates, and to ende:v e to the court for the 

elow. 196 . e manner In which he should our. to ensure that the 
o 17ze preparation oifstat. t. perform thIS role is described 

stat· t· IS les. As has b . IS ICS on the operation f een p01l1ted out in Cha 
made as to the to. t~e A.C.T. Childrens Cou I pter 1, there are no adequat 
Chi.ld~ens servic~~~~~~~~il~;:c;hWh~h should be CO;~il~~h:~~h;~~~~ ~c~~mendations ar: 
statIstics on criminal ca . .e outh Advocate shOUld a. s e y the proposed 
ChiJdrens Court. ses dealt WIth informally by the pOliceI9:~st the Council by preparing 

In addition to the formal ta . nd on cases dealt with by the 
further Contribution t sks lIsted above, the Youth Adv 
trate would work cIoS~1 the .oper~tion of the Childrens Cou;c~te would be in a position to make a 

wou!d no doubt discuis ~~~v~~~a~ncd woul~ discuss generai :;'r:~~~s b;i~~~~ctedothat the magis
magIstrate would be exp t d ases alter a finding of' ·1 h 1m. n occasions he 
You~h Advocate's knowl:~ e to make himself familiar with the ~UI t ~s been made. Although the 
speCIal s~nsitivity to welfar:~swOuld be more exteI?sive and he wtu~~a~o,! of the :V.elfare services, the 
c~mmumty and institutional r!~~~' an u~derstandIng ofbehaviot'.(al pr~~~ a POSItIOn to contribute a 
e g~ of, welfare services in th rces. e should work closel with ems, .and an awareness of 
ma~lstrate as required. For ex; A.C.T. As .a reSUlt he would 6e abl~ and acqUIre a detailed knowl
cult.les because of the inex . mple, h~ might learn that a partic' I to offer ?eneral advice to the 
aVOid making placements ,,~~~I~~~: of Its staff and therefore advfs:rt:~encY.ls encountering diffi-

. agency. '" magIstrate temporarily to 
195 F 

or a fuller discussion f th· 
196 Para.242f. 0 IS matter, and of the form of dis 0 •• 

197 Para.I6. p sltlOnaI orders, see para. 197-200 
198 See\ para.I46. · 
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164. Comprehensible Procedures The importance of comprehensible procedures in which the young 
and their parents can have an opportunity to participate has been stressed. The role of the specialist 
magistrate in developing appropriate procedures has also been emphasised. 199 The Childrens Court 
magistrate should be willing to be innovative. An effort should be made to introduce informality 
when this is appropriate. One practice which the Commission favours is the holding of some 
hearings in chambers.200 This would be justified in some cases (e.g. those involving young children or 
those who, in court, prove too inhibited to speak out). Some cases lend themselves to a round-table 
discussion in chambers or at the bar table in the courtroom. However, it is not proposed that all 
criminal proceedings involving children should be conducted informally. Often formal procedures 
are requ!red if legal safeguards are to be provided. In many cases, perhaps the majority, it will be 
approprIate for the proceedings to be relatively formal and for the tribunal manifestly to be a court. 
In the case of a serious charge against a 17-year-old YOllth, for example, it might be desirable for the 
procedure to be virtually indistinguishable from that employed for adult defendants. Further, a 
certain degree of formality may be useful in many cases to emphasise the seriousness of the court's 
business. However, what should be avoided is a system so bcking in flexibility that it is invariably 
assumed that formal courtroom procedures provide the only possible framework for a hearing. 
Nevertheless, it must be conceded that the modification of the procedures is not always easy. The 
design of courtrooms tends to impose formality on proc()edings. The new Canberra Childrens Court 
is no exception. It has an elevated bench, a distant bar table and a dark carpet which tends to 
emphasise the atmosphere of formality. In order to make the proceedings as comprehensible as 
possible the new legislation should impose on the magistrate a duty to explain, in simple language, 
the nature of the charge and the effect of any order made by the court.201 Other innovations which 
should be seriously considered are the holding of some hearings in the evenings and at weekends 
and the introduction, where practicable, of an appointment system which would obviate the incon
venience caused to witnesses as well as parties by all cases being set down at the same time. This 
practice requires some defendants and their parents to wait for lengthy periods in the precincts of 
the court. 
165. Attendance of Parents The presence of a parent is dealt with in s.54 of the present Ordinance 
and there is no need for substantial amendment. One parent should be required to attend the hearin~ 
unless the court considers that this would be unreasonable, and the new legislation should make this 
clear. It should be open to the court to require the presence of both parents if the special circum
stan~es of the case make this desirable. When the parents are separated, the law should, as at present, 
reqUIre the presence of the parent who has the actual custody of the child. One amendment is, 
however, needed to the existing law. Section 54(7) states that the attendance of a parent shall not be 
required where the child has, before the institution of the proceedings, been removed from 'the 
custody or charge' of that parent by court order. In view of the Commission's belief that wherever 
possible, parents should be encouraged to maintain responsibility for their children, it'is recom
mended that attendance of a parent should be automatically dispensed with only if the parent has 
been deprived of the guardianship of the child. There is no reason, for example, why the parents of a 
child resident in a home run by the Richmond Fellowship should not be required to attend a court 
hearing, provided they are still the child's legal guardians. 

166. An Open or Closed Court? Under the present Child Welfare Ordinance the Childrens Court is 
not open to the public, and persons not directly interested in a matter before it must be excluded 
during the hearing, unless the court otherwise directs.202 There is no general prohibition on the 
publication of details of proceedings in the Childrens Court.203 However, access to information 

199 Para.l60. 
200 The difficulty of cre~ting informal proceedings in which children feel they can participate should not, 

however, be underestImated. In one case observed by a member of the Commission the presiding magistrate 
took the boy and his father into his chambers. Subsequent discussion with the boy revealed that he felt that it 
was only his father's views to which the magistrate had paid attention. 

201 Cf. r. 16(1) of the Magistrates' Courts (Children and Young Persons) Rules 1970 (U.K.). The need for the 
A.C.T. Childrens Court to take all possible steps to ensure that the child and his parents understand the 
proceedings was stressed by the Department of the Capital Territory. Submission. 57. 

202 Child Welfare Ordinance 1957 (A.CT.), s.14(1) 
203 But see discussion para.40. 
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ab?ut cases is effectively limited by closure of the co . '. 
chIldren as closed Courts is well established Thr ~rt. T~e prac~lCe Of. operatIng speCIal courts for 
closed to the public.204 Similarly the Ch'ld' oug out ustraha, Chlldrens Courts are normally 
I d205 . , I len and Young Persons r> rt . N Z c ose , as are the Juvenile courts in En I 206' ~ou SInew ealand are 

policy reflects a desire to protect childre ~ aIl~ and ~ most States of the United States.207 This 
which is more informal and less intimidat~nS prIvacy an. t? deal with young offenders in a setting 
court is also designed to reduce the stigma g ~.?~n the ICrI~Inal courts for. adults. The use of a closed 
Australia the use of closed courts has recen w I,C resu ts rom.a prosecutIOn and finding of guilt. In 
preventing the publication of details relati tl~ attracted ~tentton. In Western Australia a provision 
criticised208, and the law was subse tl ng 0 YOdung 0 enders dealt with in the higher courts was 

. quen y amen ed to remove h'b' . 
proceedl11gs against juveniles in the highe rt 209 I a pro I Ihon on the reporting of 
pu?li~ation of details of proceedings conc:r~~u s. h 'ld n q~ehensland a prov.ision dealing with the 
Cnmmal Appeal.2JJ A former Jud e ofth ng c 1 r.en as .been questIOned by the Court of 
courts for children.212 Concern ab~ut rO~~~d~~h Aus!raltan Ju~emle Court has urged press access to 
ted t? courts for children. By virtue Of~.97(l) off~eb;mg'fetrd In closed courts has not been restric
FamIly Court must be heard in closed cou a~1 y .aw Act 1975 (Cwlth) proceedings in the 
Committee on the Family Law Act214 h rt. Both the FamIly Law Councij2IJ and the Joint Select 
Commonwealth Attorney-General has a;~e recommended the repeal of this provision, and the 
visions of s.97(1).215 The doubts which ha ounced the government's inten!io~ to change the pro
reflect a distrust of the condu\!t of court prvoe bedeI? eXPbrehs~ed by these orgamsattons and individuals 

.. . cee lOgs e Ind closed doors. 
~bhcl:y IS the very soul of justice. It is the keenest s u . 
ImprobIty. It keeps the judge himself while tryin d p ~;o exertIon an~ the sures! of all guards against 

Two separate but I I I d .' gun. er tna '" The secunty of secunties is publicity.216 
. " . c ose y re ate questIOns are raIsed by I 

FIrst, IS It deSIrable that the Childrens Court be 0 en hany pr?posa to open court proceedings. 
the 1?roceedings? Secondly, if it is thought that ~e ~~ t e publIc, so that any person may observe 
pubhc, should representatives of the media h urt should not be open to members of the 
general information about the operation of t~:e ac~~sit S? that they can provide the public with 
Court should be opened to the public S h co~. IS not recommended that the Childrens 
distinctive characteristics. A ma' or re . ue a.c. ange wo~ld remove one of the court's most 
to be dealt with in private, in su~roun~~~ns f~~f~tammg a ~p~cI~1 c~urt for children is to allow them 
of adults take place, and which facilitategthe a~i~~e !e~s mt}ml~atIng than thos: in which the trials 
Further, there is a particular reason for conti p. t p von °h chtl~ and parents In the proceedings. 
public. The Territory is a small communit numg 0 c ose t e Chddrens Court in the A.C.T. to the 
Court is not large. If the public were allo~e~n~ the number of cases deait with by the ChiIdrens 
gossip about cases, and details of children and th r.ee[; ac<:~.ss to the court, there would inevitably be 
number of people. The resuItin sti ma co . elr amI les woul? qu!ckly become known to a large 
Welfare Ordinance should there~oregstate th~~dt~mg~~l~ the rechabIl~tatlOn of a child. The new Child 

e 1 rens ourt IS not open to the public, and that 

204 S fi ee, or example, Childrens Court Act 1973 (Y') 18(1) Ch'l 
Protection and Young Offenders Act 1979 (~CA't s 92(h I ~e~;'I~ervices Act 1965 (Qld), s.27; Children's 
shou.ld be noted that the Western Australian pr~vi~io~ me ; t n 

I Whelfare Act 1947 (W.A.), s.23(1). It 
publIc. re y empowers t e court to exclude members of the 

:~: Ch!ldren and Young Persons Act 1974 (N.Z.), s.23. 
207 Chl!dren and ~oung Persons Act 1933 (U.K.), s.47(2). 

208 r;,,~I~:~11:;;;~t:;,~~~eJ~~i~:;;ncy: A Study of Juvenile Codes in the U.S .• (1974), 49. 

:~: Ch~ld W~lfare ~mendment Act 1979 (W.A.), s.4. 
m ChIldren s ServIces Act 1965 (Qld), s.138. 

Unreported decision, 2 February 1979 S I A •. 
Forum. 2(4),9. . ee a so nderson, ChIldren in Queensland COUl'ts', (1979) ACPC 

::~ Judg.e A. Wilson reported, Sydney Morning Herald 7 June 1976 
FamIly Law Council Annual Report 1979 80 • . 
publicity, para.218-230. - • para.226. Note also the general discussion of privacy and 

214 R eport of the Joint Select Committee on the F '1 L '. 
recommendation 59. Note also the exteilded d'sc a~1 y f aw Act, Family Law In Australia, Vol I, (1980), 

215 Press Release, II December 1980. I usslon 0 open and closed com'ts, 157-163. 
216 S colt v. Scott [1913J AC 417, 477-478. 
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only those persons directly interested in the proceledings should be permitted to be present. 217 Pro
vision should, however, be made for the attendan(~e, at the discretion of the presiding magistrate, of 
persons with 3. legitimate interest in learning about the operation of the court. For example, trainee 
social workers and those undertaking research on the Childrens Court should be able to seek 
permission to attend. Consideration must now 'be given to the related issue of the attendance of 
representatives of the media. If they are permitted to be present, there is an opportunity for the work 
of the court to be scrutinised and for the general public to obtain general information regarding the 
court and its methods. The community has a legitimate interest in learning how matters affecting 
children are dealt with. Further, 

[W]e cannot expect the public to become educated and concerned about the rights and needs of children if Ii 
main fomm for decisions about children is closed to the pUblic.218 

167. Reporting of Proceedings The need to allow public scrutiny of the Childrens Court should be 
balanced against the need to protect the privacy of the child and his family. This can best be 
achIeved be enacting that, though the general public should be excluded from the Childrens Court, 
representatives of the media should be entitled to be present and to report the proceedings, provided 
no details which could identify the child or his family are disclosed. Similar recommendations have 
been made in a number of reports2l9

, and provisions of the kind proposed have been enacted in 
South Australia220 and Ontario.221 It must be emphasised that the Commission's recommendation is 
that representatives of the media should have a right to be present in the Childrens Court. It should 
not be necessary for them to obtain the magistrate's permission before attending a hearing. The 
Commission considered the possibility that an upper limit might be placed on the number of media 
representatives who could be present. Such a requirement would be artificial and difficult to apply. 
However, a court should have a general power to limit the number of persons present whenever it 
considers that it is in the child's interests or the interests of justice to do so. With regard to the 
reporting of proceedings, it is the Commission's view that the prohibition on the reporting of 
identifying details should be complete. This is not the view taken by the Department of the Capital 
Territory. The Department recommended that the prohibition on publication of identifying details 
should apply (lilly to 'first offenders who have committed minor offences'. The Department proposed 
that it should be possible, at the magistrate's discretion, to publish identifying details relating to 
young offenders in other categories.222 Provisions such as these would be difficult to draft and apply. 
It would be necessary for the new Ordinance to define the 'minor offences' in respect of which 
reporting would be prohibited. Enactment of the proposed provisions would also require the magis
trate, in every case odler than one involving a minor first offender, to make a decision on the 
publication of identifying details. Publication of these details could, in effect, become an additional 
penalty available to the Childrens Court. The Commission believes that adoption of the Depart
ment's proposals would introduce unnecessary complexities into the law. The Commission does, 
however, agree with the Department's submission that restraints on media reporting: 

should not prevent publication of reports in publications of bona fide technical character intended for 
circulation among members of the legal, medical, teaching, psychological or social work profession.22J 

There is no need for specific legislative provisions relating to publications of this kind. Technical 
publications, like media reports, should not include identifying details. 
168. Proceedings in the Supreme Court As has been noted, the holding of proceedings in a closed 
court is a well established feature of Childrens Courts both in Australia and overseas. With regard to 
proceedings in the higher courts, however, a tradition of openness is long established. Mr Justice 

m This provision should be strictly enforced. It should not, for example, be permissible for police officers or 
welfare workers who are waiting to give evidence in another case to be present in court while an earlier matter 
is heard. Nor should a solicitor waiting to appear in a later case be permitted to be present. 

218 A.dmittance Restricted, 91. 
219 Green Paper, 50; Mohr Report, 78-84; Commission of Inquiry into Poverty, 305; and Young Persons in 

Conflict With the Law, 60. See also Mr R.D. Blackmore, S.M., Submission, 7. 
220 Children's Protection and Young Offenders Act 1979 (S.A.), s.92 and 93. But note s.93(5). 
221 Child Welfare Act 1978 (Ontario), s.57. 
222 Department sf the Capital Territory, Submission, 56. 
223 ibid. 
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Gibbs has emphasised th . 
of the Supreme Court Sh;ull~~ortance of the rule, enunciated in Scott 

This rule has the virtu th e conducted 'publicly and in open view~~2fcott, that the proceedings 
. e at the proc d' . 

~cr~tlUy and criticism, wi thou . ee lUgs of every court are full . 
tstlce thends to maintain confi~::~~~na~~s~s ma.~ flOurish undetected y F:~~:;dt~O PU~~IC and professional 
aware eld openly and not in secr -t . e IUtC~~lty and independenc~ of th ' e pu. IC administration of 

The problem to be consl'd d . e IS an essentIal aspect of their character. ;25courtS. The fact that courts of 
. I' ere IS wheth thO . . 
mvo vmg children should be held . ~r IS rule sh~uld prevail OVer the " ,_ 
Court may subsequently be he d!n pn,vate. Proceedmgs which have b P!ll!<::lple t.hat proceedings 
~n appeal is lodged. Should s~ hm a hlgh~r court if the child is commi~;~ I~Jtlat~d m the Childrens 

alanced. To require roce . c proceedmgs be heard in 0 en c ~ or tnal or sentence or if 
same time allowing SJ:,rem:~ngs to be conducted in private ~n th~~~"lJhe arguments :ire finely 
pro?u~e some inconsistency F~~~ pr?fceedings involving children to bel h ~~n~ Court, While at the 
a? mdlctable offence in 0 ~n c er, I .the ~upreme Court were to Con e In opel! court, would 
clrc~mstances in which he p l~urt, thiS. might diScourage a child f duct pr~ceedl.ngs regarding 
heanng of appeals If the wou. otherWise do so. A similar com rom electmg tnal by jury in 
hearing appeals, this mi h~rotectl~ns offered in the Childrens Cou ment can be m~de regarding th~ 
,:,ho exercises his right 01 a/ctn~s;:n unwarranted disincentive to t~e~e~e ?ot avaIlable in the COuri 
Slon's view, the tradition oteo. s oul~ not be penalised for doing so ~ gmghOf an ~ppeaI. A child 
However, this does not openne~s m the higher courts is . e~ert eless, In the Commis-
C~l~ be d.eprived of the ;re~~~~~~~~~dr~? ;ho appear before ~:l~~::e~!~~ ~dhshoUld prevail. 
:It a chIld, the Supreme Court sh l;blc they are entitled in the Child ~ s ould automati-

ence should be able to ex 1 ou e empowered to close th rens ourt. When dealing 
a di~e~t interest in the ca~~d~ all persons other than representati:e~~~rt to the .general public and 
prohIbiting the publication ofth he h~u~reme Court should also be em the media and persons with 
po~er to prohibit the publicatio: c Ild s na~e or of any details likel to r;~we:ed to m~ke an order 
EVidence Ordinance ] 971 (A of a part?' s name is conferred on th entIfy the chIld. A general 
of the ~dministration of justi~;'R' ~ut thiS POwer is expressed as befnSu~:en~:- Cou~ by s.~3 of the 
of a chIld appearing before it shoUl~ bupreme .Court~s power to prohibit~:;·erc~~~bl~ m the mterests 
169. SOcial!J· . e exerCisable If this COur '. pu. IcatlOn of the name 
the court's nquI'Y and Psych,at,;c Reports 226 The Ch' se IS m the best Interests of the child 

power to orde '. . new Ild WeIr: 0 d' . 
permitted to order a re r a ~oclal tnquiry report and a s c . a~e r tnance should make clear 
or prove? The intrusio~~~t~~~~ aft.er the offenc.e with Which ~eh~~ti~~ i~e~ort. Th_e court should be 
a report tnvolves should be a p~vacy of a chIld, and often of his fa . har~ed has been admitted 
been established to the satisfa~~~ons~d only after society's right to takmIlY't~hlCh t?C preparation of 
regulated manner.227 First lion 0 t~~ court. Dispositional info ~.ac Ion agamst the child has 
should be placed under an' O~l~ ea: deCISIOn should be made abou~~ Ion should be collected in a 
governmental agencies and th~gatlorgo ~urnish reports. This Ob1igatio~ ~ersf~~ al!d agencies Who 
on the Capital Territory Health new r~lI~ance should place a dut on sou. e Imposed only on 
should also be able to obt' CommiSSion to prepare reports ~ th~ Director of Welfare and 
Mar~mead Children's Cent:~:rr~~o~ from other agencies and in~~v~~u:~~d to ~o so. The court 
permitted to do no more than re a orne run by the Richmond Fello _, . s, suc as staff of the 
made to identify the type f' que~t.reports from sources of this kind S wshlp. The court should be 
Territory Health Comm' . 0 tnqUIrIes which a member of th W l'r: econdly, an effort should be . ISSlon should b' . e e are D' .. 
new Ordtnance should indicat th e entitled to undertake When ord d IVISIO~ or the Capital 

e at an order for a social inqui e~e to prOVide a report. The 
ry report IS an authorisation for: 

224 [1 
225 9131 AC 417,441. 
226 Russell v. Russell and Farrell , 

~or a g-:meral discussion of s~~~~arre/~y (1976) 50 AIJR 594,604. 
slve and Reliable?' (1975) 15lJ' nq?lry reports, see Daunton-Fear .,. . 

227 Inqui~y Reports, (1974). nt J Cnminoi, 128; and Perry, Informal;o:J::~~ Inquir; Reports: Comprehen_ 
Juvemle Justice and Del' e Cour., A New Look at Social 
tion in reports. The Com';1~~~C:. Prevention, 443. Mention mUst also be mad 
undertaken in the Course of the e~i~ware offjthe problem and a general exami:a~r the fuse of hearsay informa-

ence re erence. Ion 0 the hearsay rule will be 
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C interviews with the child and his parents; 
e home visits; 
Q interviews with school personnel; and 
~ interviews with doctors, psychologists, health workers and representatives of other agencies 

which have dealt with the child. 
An order for a psychiatric report should be regarded as an authorisation for: 

o interviews with the child and his parents; 
o psychiatric, psychological or physical assessments of the child; and 
o interviews with doctors, psychologists and other health workers. 

A third method of regulating the collection of dispositional information would be to formulate 
legislative guidelines which would indicate when a report should be ordered. A striking example of 
such a provision is to be found in New Zealand's Children and Young Persons Act 1974. Under 
s.41(3) of that Act, a Children and Young Persons Court must have available to it a social worker's 
report b\~fore it 'makes any order or imposes any fine following a finding that a charge or complaint 
has been proved,.m The enactment of a similar provision for the A.C.T. is not recommended. It 
should be left to the magistrate to determine when a report is appropriate. This recommendation 
should be read in conjunction with the recommendation that a specialist magistrate should preside 
in the A.C.T. Childrens Court. Such a magistrate should be well qualified to assess when a report 
would be helpful. It must also be remembered that in making the decision he will have the benefit of 
the Youth Advocate's advice. Further, any arbitrary rule as to the circumstances in which a report is 
to be ordered should be avoided. Such a rule could result in the routine and time-consuming 
production of reports in situations when they will clearly not be needed. Also such a rule would 
reflect an unquestioning acceptance of the utility of dispositional informatiQn in all cases falling 
within a designated category. The court should be encouraged to be discriminating in its requests for 
social inquiry reports. 

[In adopting this view) the objective is not to discredit the collection and use of relevant data but to challenge 
those who subscribe to a 'more is better' philosophy, believing it improves the quality of decisionmaking. 
Further, the commitment to that philosophy has real costs 1n terms of money, the allocation of other scarce 
resources, and the privacy of juveniles and those closest to them. This philosophy also can draw out problems 
of racial and class bias in seemingly objective tests, and a tendency to accept judgments and predictions of 
future conduct where real expertise simply is lacking.219 

Other arguments against routine requests for reports are that their preparation inevitably delays the 
making of a dispositional order, and that the time of welfare and health workers can, in many cases, 
be better spent in the provision of supervision and assistance. However, aHhough an arbitrary rule 
governing requests for reports is undesirable, there are certain situations in which a report should 
normally be requested. B~fore a child is placed on probation or made the subject of a residential, 
attendance centre, custodial or committal order230, it should be the usual practice to obtain a soci~l 
inquiry report. With regard to the making of a probation order, such a report is desirable to indicate 
to the court how likely the child is to respond to supervision and to assist in the formulation of 
appropriate conditions. When an attendance centre order is being considered a report would usually 
be needed to indicate the appropriateness of such an ord~r. Similarly. if the court is considering a 
residential, custodial or committal order, a report would normally be necessary to give assistance on 
the selection of a suitable placement. It would be an exceptional case in which the court felt able to 
make a residential, custodial or committal order without first obtaining a social inquiry report. 
170. Access to Reports The Child Welfare Ordinance does npt make it clear whether the child or his 
parent is entitled to see a report prepared for the court, The main argument in support of the view 

228 By virtue of the Children and Young Persons Act 1974 (N.Z.), s.41(6), this provision does not apply to 
proceedings in respect of the possession, purchase, or consumption of alcohol, or in respect of presence on 
licensed premises. 

229 Juvenile Justice and Delinquency Prevention, 443. See also Thorpe, Social Inquiry Reports: A Survey, Home 
Office Research Study No,48 (1979); 'Probation Reports - More Harm than Good?' (1979) 143 Justice of the 
Peace, 221; and Rinaldi, (1980) 4 Crim LJ 309, and (1981) SCrim LJ 62; Pearce and Wareham, 'The 
Questionable Relevance of Research into Social Enquiry Reports', (1~77) 16 Howard J, 97. 

230 These orders are discussed in para.216f. 

ii 
u 
H 
" 

II 

Ii 
[' 
II 
I' 
~ ,[ 

i 

Young Offenders: The Childrens Court / 123 

that such a right should be conferred On b . 
rep.ort are they able to challenge and ans;!~ ~~11n~nd pa:ents is that only if they have access to a 
mam ~rgum.ent against granting such acc' . o:matlon .and opinions which it contains Th 
ma.tena.1 whIch reflects badly on the paren;ss~:~ that It I~ some~lm~s necessary for reports to in~lud: 
~ sl~~atlon a .report writer who knew that pare~[~~m~tl~~I;hICh IS best kept from the child. In such 
.ecI e to omIt material which might rove u . n c I :vould have access to the report could 

flrcumstances. Earlier, emphasis watplaced~s:~~ng an~ so fa~1 to present a full picture of the child's 
egaI23~afe~uards and the maintenance of s ecial e nee to stnk,e ~ balance between the provision of 
[~re'h'lrh~~ balance cannot be achieved unl~ss the 1:~c~a~es .~eflgned to. promote children's wel
M~ ~u~ti~e ~p~rents and thei~ legal representatives are entit~:~ t~ :ar that, Ifn normal circumstances, 

a ers remarked m Porter v. Sinnott: copy 0 any report tendered. As 
{11he court must give the h'ld f: 
contradict c I a ull opportunity to be heard d f:' 
~al j~stice ~~~rtl:t:t~~i~~~ ~~~I~ef~~~~~~~!Udicial to his i~terests. I:~y ~Pi~io~;&~~~~~p~~s ~~r::~~ or to 
e~a~.1 bt~ckgrounhd report', and to requireP~~:n;;e~~~d:~~ counsel ~r .solicitor, to know the conten~rr;,~n~ 
. . ma Ion on t e matters dealt with therein.232 prepare It ... to submit himself for cross-

ProvIsIons allowing a child his at. 
~:i~t:t a ~l!m~er of child w;lfare~t~~~t!s~~Jd ~~~e~g~~ ~~p~s~Ftatives .to obtain access to reports 
. a le c dd s parents, their legal representatives Ie. are Ordmance should make it clear 

~Iven ~ c~py of any report prepared for the court 'T~~dc~~l~ ctIld;~ legal representative should be 
. opy 0 • t e report. However, provision sh Id b' I S. ou. also normally be entitled to a 
mclude m a report material which is likel ou e made for SItuatIons in which it is necessar 
~a~.s in which the court considers that th~ ~~i~~ ~a::ful or distressi~g to the child. Also there wd{ ~~ 

r m~nce should therefore permit the court to make young to be glve~ a copy of a report. The new 
to receIve a copy of a report and that all or some f .~n order that a chIld appearing before it is not 
purpose ~f provisions permitting access to re 0 O. I S contents mus~ not be disclosed to him. The 
oppo~umty to challenge their contents. The n~w rts IS! of course, to gIve those affected by them an 
and hIS pa:ents have the right to tender evid O:dmance should therefore provide that the child 
cross-examme the report writer. ence m rebuttal of that contained in a report and to 

171. Citing Police Warnings in Court 234 In thi . 
of youn~ offenders from the Childrens Court a~~~ap:~r emphaSIS has been placed on the diversion 
alternatIve to a prosecution. The recommendaf n t~ use of formal police warnings as the major 
encou:aged ~nd formalised poses the question whelon at th.e use of these warning~1 should be 
court. If a c~dd is subsequently prosecuted and th~hr/he ~hce s.hould be permitted to ,cite them in 
warmngs bemg brought to the notice of the court are ::~ ~l ence IS proved. The arguments against 

o Not p I .0 ows. 
ropel'y proved. Warnings relate to alle ation . 

b~fore a court. In particular there is the dan:er tha~ Wh~~~ ha~e not been properly proved 
S o.wn to have admitted the allegations in ord a C.I W 0 has been warned could be 
desl~e, ~nd possibly that of his parents, to ~sca eer to aVOId a ~ourt ~ppearance. The child's 
adr~l1SSlOn of an offence of which the child wa p cou~ proce~dmgs mIght have resulted in the 
pohc~ warning can be regarded as no m t; not gUIlty. E~ldence that a child has received a 
who IS not in court, that certain facts ~~: ri:n an ex~re~slon of opinion, by a police officer 
w~om the later offence has been roveS e to a crlIl~mal offence. The magistrate before 

e Stigma. The citing of warnings inPcourt hasl~~ 0pportumty to assess those facts 235 
one of the. major reasons for pursuin ~~~ ~ m~onsiste~1t. wi.th a policy of di~ersion, since 
contacts WIth the system. One of the ;b' f POhclls t~ ~lm~l11Se the stigmatising effects of 

~ec Ives 0 admmlstenng a warning is to deal with a 
231 Para.IIS. 
m (197S) 13 SASR 500 SOS Se I 
233 201. ' . e a so B v. W (wardship: appeal) [I 979J 3 All ER 83; and Re K (infants) (196S) AC 

~e~. for example, Children's Protection and Y 
Zl4 ~ylC·)'dS:25(2).; and Children and Young Per50~~~c~f;~:e(~ ~c)t 1979 (S.A.), 5.88; Childrens Court Act 1973 

Qr a ISCUSSlon of this topic see Oliv (19 . ., s,42. 
the Juvenile Court,' (1974) 138 Juslic:r~f Ih:8~e81-88; Austin, Goodman and Cavanagh, 'Citing Cautions in 

235 01978
d
, reproduced in (1978) 142 Justice oflhe Pea~~e'267611-664; and Home Office Circular 49/1978 18 April 

00 man, 662. ~, . ' 
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. d the court with a formal record of a h'ld' a way which does not label him. To provl e 
c I In . h' b' r 236 . . I f 
warning would not achIeve t IS ~ Jec Ive.. of diversinn is also based on the prmclp ~ 0 

€I Makes leniency less likely. Pu~S~lt Oft ~3r~ilt~ aim is, wherever practicable, to adopt, a lem.ent 
parsimony or economy of puntS men. . hould not be brought to the court s notice, 
approach to young offen?er~, 1o~~em~~~nt~:~;urt less willing to display leniency. 
since knowledge of them IS hke y . ., the Childrens Court are as follows: 

f h 't r of pollce warnIngs m 
The arguments in favour 0 t e CI a I~n evious olice warnings is relevant and n~cessa~y 

e Relevant information. Informa!lond about pr d befofe the Childrens Court. If the magIstrate ;s 
once the offence has been admltte or prove . is im ossible for him to make a ful y 
denied knowledge that a ~h!ld has b~en war?ed, ~~nin s ~re part of the backg~ound in~or
informed dispositional d.eclslOn. Detal~s of prIor w A ma;istrate who is not given mformatIon 
maHon to which the magIstrate should 'fiavet aCfficess

d
· r' a child who has been warned, perhaps . . must treat as a rs 0 en e . 

about pollce warmngs ... I bly artificial situatIon. . 
several times, by the po!ice. Th!s .IS a~ In~~sf~~e for the police to refer in court. to the warntngs 

o Encourages use o/warmngs. If It IS no p d' . centive to the use of warntngs. 
which a child has receiv~d, this could ha~\:~~e ~~~t the citing of police warnings ?rings ~o the 

o Magistrate can assess weIght. ~lthoug I b roved before a court, the magIstrate IS, by 
court's notice allegatlOns whIch have not ~en. p as to the weight which should be attached 
training and experi~nce, abl~ t~ rt~ac~a~tCt~~~ ~s~~~ning relates to an unprove.d al1egat~~\ ~e 
to a warning. He WIll app~ecla e e . s he would treat any other eVlden~e w IC . e 
is in a position to treat eVidence of a waJ~nl a h' An analogy can be drawn with materIal 
received after an offence has been prove he ore .Im

es
· such a report the magistrate must assess 

. I' . report When e recelV f r warning contained ill a socia. InqUIry. . .. hich it contains. Evidence 0 a po Ice . 
the reliability of the mformatIon and opm~n~ w d s part of the background informatIOn. 
can be treated in exactly the same way ~~ Vlewe m:nded that the new Ordinance permit the 

Although the arguments are fi.nely balanced~ It IS/~~~hildrens Court.238 This should be done o~ly 
olice to bring previous warnmgs to. the notice 0 ed has been proved. This recommen.dat~on ~fter the offence with which the chtld has been ~argro osals relating to the greater formahsatlOn 

should be seen against the background of the repo s ~e!that the use of these warnings should .be 
of police warning procedures. It has been rl~c~~~~~IY if a properly administered sy~tem of pohce 
legislatively recognised and for!ll~llY con.~fe :0 ~efer to a previous warning in the Chlld~ens Co~rt. 
warnings is introduced should It e POSS! . '" r that the citation in court of a prevIous po Ice 
Further the new legislation should. make l~,c1",a h warning has been administered. It sh?uld no! 
warning should be treated only as e~l~ence ~~~:~~h: offence in respect of which he receIVed th" be treated as evidence that the chtl com 

warning. din a case should be clearly listed in the new 
172 Remands The powers of the court when rem~~ g a case the court should be empowered to: 
Chi'ld Welfare Ordinance. When it is necessa~y to a ~Joudr: k' to be present in court at the next 

h h'ldl'f he and a parent gIve an un e a mg €I r~lease t e c I 
hearing of the matter; . 

e release the child on ball; . . 
aI place the child in the custody of a sUI,table person, 
o lace the child in an approved home, 
o p der that the child be detained in a shelter; or 

or h h'ld be detained in a remand centre. " order that t e c I 

236 Cavenagh, 663. . ited to the Childrens Court as the ~~: ~: ~:~~;:~ndation as to the ~itin~ of police wa;~~~fss :~:e~u:r::~ ~~~~t~~~s about the preservation and use 
possibility that they eould.be cite~ 10 cO~f~:~~nsidered in the Commission's privacy reference. of children's records. The'~e questions WI 

239 See para. 134, 138. 
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The maximum term for such an adjournment should normally be 21 days, although provision should 
be made for longer adjournments in exceptional circumstances. The power to release on an under~ 
taking or on bail are self explanatory. The court should exercise direct control over the selection of a 
placement when a child is not permitted to return home. It should not delegate this task to the 
Director of Welfare and hence the power to remand a child on condition that he live where directed 
by the Director of Welfare should not be retained in the new Ordinance. The power to place the 
child in the custody of a suitable person is intended to permit the court to place the child with a 
relative or other perSOn who is willing to look after him. Alternatively the court may wish to place 
the child in a home or hostel run by a voluntary agency such as Dr Barnardo's or the Richmond 
Fellowship. The Ordinance should make provision for the Director of Welfare to approve homes of 
this kind and to designate them 'approved humes' for the purposes of the Ordinance. When secure 
detention is required the court should normally o"ier the child's placement in a shelter. The 
definition of a shelter should not, as is the case undt;( the present Ordinance, include a 'place of 
safety'.240 The definition of the latter is broad enough to permit a child's placement in a non-secure 
home. If it is the court's intention that a child be held in open conditions, it should make an 
approved home order. A shelter order should be used When it is felt that the child should be kept in 
custody. In exceptional circumstances it should be open to the court to order that the child be placed 
in the Belconnen Remand Centre. This pOwer should be exercised only if the court considers that the 
nature of the offence, the child's violent behaviour, the history of such behaviour, or previous escape 
attempts make it inappropriate for him to be held in shelter. The power should also be exercisable if 
the shelter is full. A situation in which th~ Childrens Court is particularly likely to use the power to 
remand a child to the Belconnen Remand Centre is When that child has been committed to the Supreme Court for trial or sentence.241 

173. Quamhy ChiidreiJ's Shelter It is not appropriate for the Commission to make detailed recom
mendations regarding the operation of Quamby Children's Shelter. Nevertheless, the Commission 
has been made aware of a number of criticisms 0f the shelter. The regime in the shelter has been 
described earlie;r in this report.242 Critics of this J-egime have urged that more effort could be made to 
develop imaginative and stimulating programs.243 In particular, attention has been drawn to the lack 
of educational programs. It has been pointed out that there are 

virtually no reSourC:lS of an educational nature, apart from a few games and a few items of sporting equip
ment, eve!1 though all the young people in that institution are of school or college age, the majority being 
below the legal age for leaving school (15 years) and many others desire to have some worthwhile educational activity whilst on remand at the centre.244 

This statement was made in a report evaluating the need for educational services in Quamby. This 
.' port contained a series of recommendations24S to which the Welfare Division should give early 
consideration. Although the practical difficulties which would be encountered in providing educa
tional services for Quamby's small and changing popUlation should not be underestimated, the 
Commission has had its attention drawn to the f.~ct that the Capital Territory Health Commission is 
able to provide educational serv\ces for a similar type of population. 246 Mention must also be made 
of the fact that various categories of children are held in Quamby. Given that the shelter is small and 
that it would not be practicable to establish a Sf:,Cond centre, this mixing is at present unavoidable. 
However, it is a matter which should be kept under review by the Childrens Services Council. In 
particular, it is desirable that the Welfare Division give consideration to providing a different type of 

240 See Department of the Capital Territory, Submission, 72. For definitions of 'shelter' and 'place of safety' 
see ChHd Welfare Ordinance 1957 (A.C.T.),s.5. 

241 Cf. Green Paper, 49. 
242 Para.57. 

W The AC.T. Council of Social Service has urged that an upgrading of Quamby's physical facilities and an 
upgrading of educational and recreational facilities 'should be given top priority.' Submission, 3. Another 
comment on Quamby referred to its 'prison-like appearance.' Catholic Welfare Advisory Committee of the 
Archdiocese of Canberra and Goulburn, SubmiSSion, 14. 

244 Coa.tes, 'An Evaluation of the Need for Educational Resources at the Quamby Children's Remand Centre,' (1978), 1. 
245 id., 6-7. 

246 Seminar for A.C.T. School Counsellors, Canberra, 18 July 1979. 
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remand accommodation for children who are the subject of non-criminal proceedings. In Quamby 
at present these children are subjected to the same level of security as offenders. It is clearly 
undesirable that a young 'uncontrollable' child should be held in precisely the same conditions as a 
17-year-old charged with a serious offence. The design of the shelter makes this unavoidable. 
However the Welfare Division should consider the possibility of developing an alternative approach 
to the accommodation of those non-offenders who cannot at present be placed in homes run by 
voluntary organisations. Finally, there is a clear need for legislative provisions relating to Quamby 
Children's Shelter. As has been pointed out, the existing Child Welfare Ordinance does not deal 
adequately with the role of the shelter.247 The legal position of the shelter must be contrasted with 
that of Belconnen Remand Centre, the operation of which is controlled by a sr:;·~('~'l Ordin:,~nce.248 
There are in existence detailed administrative rules relating to the operation of ~!(nmby Children's 
Shelter249

, but it is desirable that the more important provisions in these rules be given the force of 
law.2S0 This.could be done either by enacting a special Ordinance to cover the operation of the 
shelter, by amending the Remand Centres Ordinance 1976 (A.C.T.) so that it also applies to the 
shelter, or by making appropriate regulations under the new Child Welfare Ordinance. Whatever 
method is chosen, the new legislative provisions should deal with matters of the following kind: 

o The categories of children who may be held in Quamby. 
01 The powers and duties of the Superintendent and his staff. For example, attention should be 

given to defining the situations in which the use of force is justified and to the clarification of 
staff powers with regard to the searching of inmates and the prevention of escapes. 

o Powers and procedures as to the discipline and punishment of inmates. 
o Powers and obligations of the Welfare Division and staff to authorise the examination and 

medical tre;ltment of inmates.2S1 
(,) Temporary absences from the shelter. It should be made clear whether children may be taken 

out of the shelter for sporting or other recreational purposes. 
o Inmates' rights generally. For example, matters such as entitlement to mail and visits should 

be made clear. 
174. Traffir: Offences The view that a special court for children should not exercise jurisdiction in 
respect of alleged traffic offences has been put to the Commisdon.2S2 It is a view which was accepted 
in the N.S.W Green Paper.2S3 The argument for removing young traffic offenders from the jurisdic
tion of the Children!': Court is that driving a motor vehicle is an adult activity and that those WilO 
engage in it should be treated as adults. Nevertheless, it is recommended that the Childrens Court in 
the A.C.T. should continue to exercise jurisdiction in respect of all offences against traffic laws 
allegedly committed by those under 18. There are several reasons for this recommendation: 

o The making of a distinction between 'criminal' and 'traffic' offences implies that offences in the 
latter category are not 'real' crime and need not be treated as seriously as 'criminal' matters. 
This implication is rejected. Although some traffic matters are trivial, some are serious. If it is 
felt that a specialist approach should be adopted to the young offender, it is illogical not to 
employ that approach with regard to all offences allegediy committed by children. Most traffic 
matters will be dealt with in a rapid manner, in just the same way as in the Court of Petty 
Sessions, but there will be the occasional case in which the offence discloses problems requir
ing the resources of the specialist Childrens Court. 

o The making of an effective distinction between the two categories of offences would require a 
detailed legislative definition of a 'traffic offence.' As has been pointed out to the Commission. 

247 Para.57. 
24B Remand Centres Ordinance 1976 (A.C.T.). 
249 Welfare Branch of the Department of the Capital Territory, The Procedures at Quamby Children's Shelter. 
250 The Department of the Capital Territory has drawn attention to the need for legislative provisions relating to 

Quamby Children's Shelter. Submission, 72. 
251 The subject of the examination and medical treatment of centain catGgories of children is discussed in 

para.351-353. 
2H Departm\':1t of the Capital Territory, Submission, 60; A.C.T. Police, Submission, 29. See also Standing Com

mittee on Housing and Welfare of the A.C.T. Legislative Assembly, Report No 8: Child Welfare, (1978), 61. 
W Green Paper, 45. 
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any such definition should be draft d . 
~;l~~~~dren old en.ough to hold a ~ri~~~ :rc~~~:~ ;hich excludes fro?I the Childrens Court 
Petty ses~~~s~~~mltted offences involving trail bike;~~~~ ~~ ~bs~rd /f y<;>un? children who, 

o The Commission's surv " . e ea t wIth tn t~e Court of 
A.C.l. Childrens C ey of chIldren s re-offending followin 
f~r traffic offences ~~: t~~~e~!:l~a!~~e~e is s~b~tantial o verl a; b~~:~~~~~~~~;n bdefore ~he 
t ose first offenders who . 'f II I or cnmtnal offences 255 Thi' . ea t WIth 
subsequently found gUilt/~~ ;~~cc~~e to notice for criminal' offenc!s~\.~:~yIC~~a~:; true of 
assumed that you ffi ences or of criminal and t ffi ffi em were 

~~~:~~::~Uilty ~f ~i~~~:f~~~~~s~~~~~;~~~~~se~re nece:s:rify ci~e~c~:ir:;e~~~~~~~~; 
for older Chil~~~n:~~ ~:~~~~~ broug~Jlt t? the COmmjssi~~~~~t~~:~: ~~6e~!~~ be:ween crimi-
traffic charges relatin rges re attng to the illegal use of a . 1 I .no uncommon 
dealt with in the Chil~ to thCe use of that vehicle. It is desirable that~ot~r vffiehlCle also to face 

o The Com . " rens ourt. <)uc 0 enders should be 
. mISSIon s study of re-offi d' , 

i~~~ef~;1}~~:~:~:~~s t~n ~~!::~~:{~~~~:Oi!:~:~~ii~~~~~!:~:o~:~~~ 
(.') If children who com 't t ffi WI Just as easIly tn 

rem . d' ml ra c offences were to b d I . . 
with a~:t~r :~~~ ;~ldr:ns. C~urt, this could creat~ d~~~:r::~ ~i~~e syst~m for ~dults and the 

~;::nb~~~;~~~~ ~~~~~~~~:~~r;~sC;!ia~~~~~~~~ tf:g:~r~:~~tae2:E:~~~~~;:e~~~a~~~ 
;~~!~s~::j~;ij~t~dict!on should ~~ ~~:: ~C:~d; ;~rg~~i~ith a traffic offenc~ ;~~ ~.~~~~ 
only before one ~OI~~. I~h~o~rts of Petty Sessions. Th~ child w~~fJ ~~~:ioand to magistrates 
pOwer to commit to prison ther~~~l~aper ~lso recommended that with ther:~~e~.to apfear 

~:~ ~rt~:;t~o~~s~~n;hSh~?ld be ab~~~~ e:;~~;~~~eo~~:;s!~~tt~ ex~rcisin~ juri~d~~~o~ i~h: 
Court measures to 'be' e Isadvantage of this solution is that it r nc~ng" optt~ns. available to 

;~~f:~~~r O~n~~:~~; I~~;~~rb~hi'l~~~?~~i~~t' :;;:g~'::~~t~~r~!:;:;'~!~~~~;sb~o~~~~ 
~easures might sometim'~s b: ameasur~s availab~e for children. If it is c;: IS court has a 
IS unnecessary and und . bl ppropnate for cIuldren gUilty oftraffi d .ce?ed that these 
in courts for d .. eslra e to create t ... rocedures which II C a~ cnmtnal offences, it 
larly as this ~o~~s·s~o~t~lon.': l~gical ~or the Childrens Co~rt ~~ !~~~~:tl?r:~~o l;>e dealt with 
'according to law' 2:S ,WIt certatn exceptions retain the e Juns Ict~on, particu-

175 r.' 'power to deal wIth children 
. ransfor to Non-Criminal '" 'd' . 

recommended by the C " ",!s Iction Notwithstanding the f 

~~~c~~~ !% ~~~~:e%~~~F~~~ ~~a:;~~~~"!r!~~: :~ii,=gi:~t~C~~~:!J~~':!~~": 
to refer t.'Je matter to the . n sue a case it should be Open to the cou appropz:ately be made the 
institution of care procee~?uth;~~dvocate. The Youth Advocate could t~ to d.eal wIth. the c~arge and 
176 Cl' , mgs. . en gIve consIderatIOn to the 
ch' 'h!~dren JOintly Charged with Adults Deter " <> 

ha:~g;sdt:~t;;:C~:I~I~~={~:~~~ d~cision to be ~~~~n;e~e;e~;.~~eof~~:fl~~~~~; tri~l ~~en he is jointly 
be tried by the same court A l~n ~rs conc~rned with the same or related ffiPnncIp es. On the one 

. pp IcatlOn of thIs principle mak' ,,0 ences should normally 
es It more hkely that co-offenders wiU be 

254 M 
255 Pa~:i~5 :~~c~~re, S.M. Submission,S. 
25~ • a es 5 and 6. 
257 MGr R.~ Blackmore, S.M., Submissl?n 5 

reen • aper, 45. ' . 
25B See para.203. 
259 C 

are proceedings are discussed in Chapter 8. 
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dealt with in an even-handed manner.260 On the other hand is the principle that children should be 
dealt with in a court specially designed for them. It is recommended that, in general, children jointly 
charged with adults should be dealt with in the Childrens Court and that they should therefore be 
dealt with separately from their adult co-offenders. However, when a child and an adult are jointly 
charged with an indictable offence and committal proceedings ensue, the Chief Magistrate of the 
Court of Petty Sessions should be permitted to order that the committal proceedings in respect of the 
child be combined with those in respect of the adult. Sometimes committal proceedings are lengthy, 
and if it were necessary to conduct separate preliminary hearings in respect of a child and an adult 
the result could be the duplication of time-consuming and expensive procedures. For this reason the 
Chief Magistrate should, at his discretion, be permitted to order joint committal proceedings. When 
this course is adopted, the court shoulQ sit as a Court of Petty Sessions, since the Childrens Court 
would not be able to exercise jurisdiction over adult offenders. The need for the court to sit as a 
Court of Petty Sessions should not automatically deprive the child of tbe protections t.o which he 
would be entitled if the matter were heard in the Childrens Court.261 By virtue of s.52 of the Court of 
Petty Sessions Ordinance 1930 (A.C.T.), a court in which a preliminary inquiry is conducted is not 
deemed to be an open court and, if it appears in the interests of justice to do so, the magistrate may 
exclude persons from the court. A similar power to exclude persons from the court should be 
embodied in the new Child Welfare Ordinance. This power should be exercisable in respect of 
committal proceedings involving a child, but its use should not be restricted to situations in which 
the interests of justice require persons to be excluded. With regard to children who are the subject of 
joint committal proceedings, the power should be exercisable if closure of the court is in the best 
interests of the child. A Court of Petty Sessions hearing committal proceedings involving a child 
should also be empowered to make an order prohibiting the publication of the child's name or of 
any details likely to identify the child. A general power to prohibit the publication of a party's name 
is conferred on the Supr.eme Court and the Court of Petty Sessions by s.83 of the Evidence Ordi
nance 1971 CA.C.T.) but this power, like that conferred by s.52 of the Court of Petty Sessions 
Ordinance, is exercisable in the interests of the administradon of justice. The power to prohibit the 
publication of the name of a child who is the subject of joint committal proceedings should be 
exercisable if this is in the best interests of the child. If, when a child has been committed for trial to 
the Supreme Court, a joint trial results, the Supreme Court should be permitted to exercise similar 
powers with regard to the closure of the court and the prohibition of the publication of the child's 
name.26! 

177. Very Suious Offenct!s It is not recommended that the proposed specialist Childrens Court 
should exercise jurisdiction over all offences alleged to have been committed by those under 18. 
Provision should be made, as at present, for certain very serious matters to be dealt with in the 
Supreme Court of the A.C.T. There is something paradoxical about the removal of some young 
offenders from the jurisdiction of a court specially created to deal with them: 

Any transfer of jurisdiction strikes at the most basic philosophical elements of the juvenile court system, for it 
is an admission that the system cannot or does not want to try to rehabilitate one member of the class of 
individuals fr~ whom it was created. The very existence of juvenile court is predicated upon recognition of the 
fact that a child is capable of rehabilitation no matter what he may have done and that he has a right to expect 
no less than that society, through the special establishment of juvenile court, will seek to identify and treat the 
root causes of the trouble in which he is involved rather than seek retribution against him.263 

Nevertheless, an answer to arguments such as these is to be found in a recognition of the fact that the 
system for dealing with young offenders can no longel' be seen as a system dedicated wholly to 

2M See Richman, (1979) 143 Justice of the Peace, 130. For a discussion of some of the problems \vhich can arise 
with regard to disparity of sentence when one offender is dealt with in the adult system and his co-offenders 
appear before a Childrens C~urt, see Rinaldi, (1980) 4 Crim LJ. 174, and Gamble, (1977) 1 Crim LJ. 160. For 
Australian provisions relating to children who are jointly charged with adults, see Children's Protection and 
Young Offenders Act 1979 (S.A.), s.67, and Child Welfare Act 1960 (Tas.), 5.14(3) and (4). 

261 These protections are discussed in para.l66, 167. 
262 Supreme Court proceedings involving children are discussed in para.l68. 
263 Stamm, 'Transfer of Jurisdiction in Juvenile Court: An Analysis o~ the Proceeding, Its Role in the Administra

tion of Justice, and a Proposal for the Reform of Kentucky Law,' 62 Kentucky LJ. 122, 145 (1973). Emphasis 
in original. 

Young Offenders: The Childrens Court /129 

rehabilitation. Although where possible the em h . h 
standing response, the s~stem cannot i 'nore th~ aSI~ ~ ould b~ pl~ced on a compassionate, under
retribution and the protection of societ~ 264 A tr:dltI~nal objectIves of the criminal law, such as 
of mechanisms which allow a small minoritynu~ er 0 reaffisons can be advanced for the retention 
adults26s : 0 young 0 enders to be removed to a court for 

o Older children. The more serious offences b th . 
ch~ldten, who are nearing the maximum age ror ~hrl~~ng ~e ty:p.ICa.IIy. c~mmitted by older 
chIldren are as mature and sophisticated in th . ~ns ourt JUrISdictIOn. Many of these 
therefore be dealt with as adults The crimi a~lr co~. u.ct ~s adult offenders. They should 
offences of these children makes their retentio n. sop Ist~catIOn and the seriousness of the 
since they do not display the immaturit and I~ III the ChIl.~rens ~ourt systen;t in.appr?priate, 
the speci~1 treat?1ent of the majority of~oung ;~:~~~~~.ablhty whIch are the JustIficatIOns for 

o Commumty feelmgs. Attention must be paid to the r h ,. . . 
evoke community outrage or fear that only th f(~~ Ity t at. hIghly VISIble, serious offences 
mollify'. The availability of a mechanism ~ e pumtI~e sanctIOn of an adult conviction can 
an adult is thus an im ortant safet or p.ro.secutmg the hard-core youthful offender as 
quiet political and co~munity cla~~:~:ed ~~rmlttmg the expiator~ sacrifice of some youths to 
ing. In the absence of transfer procedures th preserve a more bemgn syst~m for those remain
court jurisdiction could be almost irresistibl: ~~~~~~es to ~owe~ the m~xlmum age of juvenile 
m?st of these older, sophisticated juvenile offenders ~~erlllfdt ~ maxImum age would reach 
mIght be rehabilitated (or who perhaps are simply' ~e wou I abslo)s~eep many youths who 
process.266 ss cu pa e mto the adult criminal 

o Very serious offences by youn;er children Proced II' 
from special ChiIdrens Courts cannot b'e Iimite~~es aldowl~l~e removal ?f young offenders 
dren commit very seriolls offences On h 0 0 • er c. I. reno SometImes younger chil-
rafthher th~n the degree ~f maturity' and ~O~~i~~~:~~~a~~~el~~~l~e:~~i~u.sn~~~ of thhe offence, 
o t e chIld to the adult court system. ' IC JUS I es t e removal 

o Legal safeguards. When charged with a crime ad' . 
tions afforded to an adult in a similar situatio~ rf~~so~ un rUl8 IS entItled to all the protec
trial, rather than summary proceedin s shou' ere ore 0 o~s that the benefits of a jury 
would be available to an adult 267 Thi~ ~ Id be gran!ed to a chIld whenever these benefits 
contention that the Childrens Court a rgu:e~t alone IS ~no.ug? t? lead to a rejection of the 
sive jurisdiction over all offences com' ml~tOteUd bO summary jdUflSdlChon, should exercise exc1u~ 

y persons un er 18. 
178. Removal to a Higher Court There are several db' '. 
or allegedly committed by those under 18 may b !r~~e .uthr~s y which certalll offences committed 

o .. . . e ea WI m courts for adults. 
Legislative presCriptIOn. The categories of offence d ffi d . 
children may not exercise jurisdiction rna b I ~n ? en er ov~r whICh a special court for 
tion may not apply to all children chare,eJ w~thef~slahve~~ ~re~rIbed. However, the Iegisla
United States, for example a child char . e spe~1 e 0 ences. In some States in the 
d",alt with in a court for ad~Its only if heg~~s ~~~h. a declfied .type o~ serious offence must be 

ame a certam age. 8 In Australia, however, 

264 See para.l15. 
265 Th 

ese arguments are taken from Feld 'Refere f J . 
Alternative to Asking Unanswerable Questio:sc~ ~2 ~~emle Offi

L
e
R
ndser

l
s for Adult Prosecution: The Legislative 

266 id.,518-519. ' mnesota, 5, 517-S19 (1978). 

267 For a similar view, see the N S W Green Pa 48 h h 
268 to those Who have attained the'ag~ of 16. per, , t oug that report recommended that the right be limited 

Feld, 556. For a discussion of legislativ t . r h . . . . 
see Feld, 556-571. See also the view e: ~:~~~ ~~ns on t e~urisdictlOn oquveniIe courts in the United States, 
are too young to be subjected to the full ~eight of t~ Ca:~~Ia~ r~pol~ th?t young p,ersons under the age of 16 
with the Law, 38. e a u cnmma JustIce process. Young Persons in Conflict 
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f th ·urisdiction of the Childrens 
certain indictable offences are legisl~tively ex~~~ed rom e J . 
Court regardl~ss of the age of the chtld charge. ·t of a trial in a special court for chtldren 

Ell Judicial transfer. The decision as to t~e appropr}at~e~~esiding judge or magistrate. In many 
may, in each ~as:, ~e .left to the dlscretlo.n d~cial transfer is the only ~e.chanism fo~ adult 
United States Junsd1ctiOns, [or example, ~~. mmonly makes provlSlon for a Ch1.1dre~s 

rosecution.270 Australi~n ~hll~ welfare legIs .atl~n ~~le offences.271 When a court acts lD. t.hlS 
~ourt to decline jurisdIctiOn ~n respect of ~nd~~t measure available to it, since ~he decIsIon 
manner it is, in effect, employm.~ ~~: m~~t m~~hl~ore severe penalty than a specIal court for 
exposes the offender to the pOSSI I I yo. 
children may impose. . T be created, designed to identify th~se cases whlch 

o Special procedures. A speclal I?ro~edure m~!m for adults. A particularly interestmg example of 
can more properly be dealt wIth m the sy~ r' Children's Protection and Young Offend
such a procedure is to be found in South ustra l~:ate Attorney-General is of the opinion that 
ers Act 1979. Under s.47~1) ?fthat A~, wh(r~~: than a minor 'indictable offence272

) should be 
a child charged with ~n mdictable 0 en~~ °At:orney-General may apply to a Judge of the 
tried in the appropna~ ;d~lt l~o~~; an eorder that the child be so tried.

273 

Supreme Court of Sout ~s ~a Ia . Welfare Ordinance, and in the legislation at 
The a roach adopted in the eX:IstlI~g ;\.<;.1:'. Chtld South Australia, combines the ~rs~ t'Y0 

. rese:rin force in every Austrah~n JUrISdIctiOn other th~nded from the Childrens Court's Junsdlc-
~rocedllres. Certain specifie~ indIctable ~ff~.nc~fs~;:tie:; ~ecline to exercise jurisdiction ove~og~ 
tion, and the presiding maglstr~te. may, a 1S nds that this pattern be preserved in the new ... 
~ d· ctable offences. The CommIssIon ~ecomme . d 
In I rt· hanges m the law are requue . ·bl 
legislation. However, ce am c . . .. 1 hould be that wherever POSSl e, 

d ti ns The gUldmg prinClp e s 'c rt Only 
179. SeriQus Offences: Recommen a. 0 fti h ld be dealt with in the Childrens ou . 

ersons under 18 who are charged wIth an o. ence s d~~lt with in the adult system .. Th~re.fo~e ~he 
in exceptional circumst.ances should a chIld. be e Childrens Court may not exerCIse }UnSdlctlOn 
legislatively prescribed lIst of offences over wh~C~ t~ t 65(1) of the Child Welfare Ordmance 1957 
should be kept to a minimum. It is recomme~ ~ 1 a h~~h it embodies should be retained i~ the new 
(A C T )274 should be repealed, but that the pnn~l~ e w C rt may not exercise jurisdiction m respect 
O;di~;nce. This should state that the A:C.!. C~11 rens t o;hese are crimes which our society re~ards 
of crimes punishable by a se~tenc~ of hf~ tm~f.lso~::;~~~nt together with the need to make avatlable 
as particularly serious. ConslderatlOns 0 pu lC S , 

. . . .. in res ect of homicide, rape or an offence 
269 In N.S.W. the Childrens Court ~ay not ~xercls~ Jun~W~~~o~ct 1939~N.S.W.), s.86(1)). In Victoria the on~y 

punishable by death or penal servltude for hfe (Chl~~jj (V" ) s 15(1») and the same is true in South Australia 
offence excluded is homicide (Childrens Court A~\979 S t) , s 45) I~ Queensland the excluded offences ar~ 
(Children's Protection and Young O~ender~ t~ f (li·fe·(Chi1d~en'S Services Act 1965 (Ql?,), s.29(1)),:n 
those unishable by imprisonment wlth har a our or I hter and treason and attemptlOg any of t ose 
. wtstern Australia they are wilful murder, murder, mans ~ug Childrens Court must deal with aU offences 
~~imes (Child Welfare Act 1947 (W.A.), s.20(8}). In Ta~~am~r~er manslaughter, or wounding with intent to 
co~mitted by children under 14 except murd:r, attemp o:::'e att;ined the age of 14, the same offences are 
do grievous bodily harm. With regb~d to ~~I,~~~n~:(C~ild Welfare Act 1960 (Tas.), s.27~1) and (2» . .u:~~~ 
exnluded together with rape and ro ery Wl t. umber of specified offences, all of whlch arc pums a 
ACT la~,r the Childrens Court may not deal.wlth a ~957 (A C T) s.56). For a discussion of A.C.T. laws, see 
by i~~risonment for life (Child Welfare Ordlllance ... , . . 

9 F ld 523 556 and Juvemle Justice Stan-
para.8 . .. f' dicial waiver of jurisdiction, see e, - , 

270 Feld 523. For a dlscusSlon 0 JU ,/: B n Courts (1977). Ch·l 
dards Project, Standards Relating to TranSJe(~. ;~e)e s 86(2/ Childrens Court Act 1973 (Vic.), s.}5(3); 19~7 

271 S f mple Child Welfare Act 1939 ...,. '(W A) 20(4)· Child Welfare Ordmance 
d~:~':~e:~~ces A~t 1965 (Qld.), s.29(2); Child Welfare Act 1~~71 ~nd' (2). Th~ Western Australiau ~nd Tas
(A C T) 5.65(2). But cf. Child Welfare A~t 1 ?60 (Tas.), sh () Childrens Court has jurisdiction It cannot 
~~nia~ 'provisi~ns are ?is~in~ti~e a~ they mdl~~~~ \~~ic-::~:eo~ence committed by a child under the age of 
decline to exercIse that junsdlction m respect 0 

272 ~~ defined in the Justices Act 1921 (S:·)icel (1980) 25 SASR 112. 
273 For a discussion of 5.47(1), see In Re ze . y 
274 See para.89. 
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to a person charged with such a crime all the protections which a jury trial can offer, require that the 
Childrens Court should not exercise jurisdiction to hear and determine allegations relating to these 
matters. The Childrens Court should, as at present, continue to be responsible for the conduct of the 
preliminary hearing.275 When dealing with any other indictable offence it should be open to the 
Childrens Court to decline jurisdiction and to commit the child to the AC.T. Supreme Court for 
trial or sentence. The new legislation should include guidelines indicating the. factors which the court 
should take into .. consideration when deciding whether to hear and determine a charge involving an 
indictable offence.276 These factors are: 

• the seriousness of the alleged offence; 
., the nature of the facts and the difficulty of any questions of law which are likely to arise217

; 

• the suitability of the penalties available to the Childrens Court; and 
• the age, maturity, health or mental condition of the child. 

With regard .to the decision whether to commit for sentence, the court, in addition to the above 
factors, should take into account any history of previous offending by the child and the contents of 
any social inquiry or psychiatric reports. Information in these reports and details of previous 
convictions should be taken into account only after a finding of g'uilt has been made, It is not 
recommended that a minimum age be set below which committal for trial or sentence is prohibited. 
The creation of an ar~itrary dividing line is undesirable. The magistrate should be free to exercise his 
discretion in euch case, taking into account the factors listed. Two possible objections can be raised 
to reliance on discrfltionary powers. On the one hand it can be argued that a specialist magistrate 
might show too much concern for the children appearing before him and be unwilling to commit 
even the most serious matters for trial or sentence. This objection can be met by making provision 
for the Deputy Crown Solicitor to apply to the Childrens Court to have a matter removed to the 
A.C.T. Supreme Court for trial or sentence. Thus the Crown would be able to require the magistrate 
to determine the question. If th('l magistrate rejects the application he should be obliged to give 
reasons. Thus it is possible to build into the system a procedure designed to ensure that the public is 
adequately protected against dangerous juvenile offenders. It should also be noted that whenever an 
indictable offence is alleged in the A.C.T. the Commonwealth Attorney-General has an over-riding 
power to f1\e an ex officio indictment.278 Certain safeguards also suggest themselves to protect agrunst 
the possibility that the magistrate might be too ready to commit children to the Supreme Court for 
trial or sentence. Under the present Ordinance279, a magistrate who'commits a child to the AC.T. 
Supreme Court for trial must transmit to the Attorney-General and to the Minister for the Capital 
Territory a statement of his reasons for so doing. It is -re.commended that this provision be retained, 
although a report to the Attorney-General alone would seem to be sufficient. Further, before a child 
is committed for trial or sentence, the Youth Advocate would have an opportunity to make sub
missions on the desirability of this course. Finally, if a matter is committed to the Supreme Court 
and a finding of guilt made. it should, as is recommended below, be open to the presiding Judge. to 
employ any of the special Childrens Court measures rather than imposing an adult penalty. The 
imposition of a more severe penalty need not, therefore, be the inevitable result of a committal to the 
Supreme C01,lrt. In addition, the Supreme Court should retain the power, conferred by s.67 of the 
present Ordinance28o

, to remit a matter to the Childrens Court after a finding of guilt. 
180. Right to Elect Trial by Jury Emphasis has been placed in this report on the importance of 
giviIlg a child charged with an offence all the protections which an adult would have in a similar 
situation. In the AC.T. one of these protections is a right, when charged with one of a number of 

175 See s.89-93 of the Gourt of Petty Sessions Ordinance 1930 (A.C:r.) for the procedure governing the conduct 
of preliminary hearings. 

216 Cf. the N.S. W. Green Paper, 48, which also suggested the setting of statutory guidelines. 
m These two factors were among those listed in s.476(2) of the Crimes Act 1900 (N.S.W.) as amended in its 

application to the A.C.T. This provision dealt with the making of the decision to deal summarily with certain 
indictable matters. Section 476 was repealed by s.lO of the Crimes Ordinance 1974 (A.e.T.) and a new section 
substituted. 

278 Austtalian Capital Territory Supreme Court Act 1933 (Cwlth), s.53. 
219 Child Welfare Ordinance 1957 (A.C.T.), s.65(3). 
280 See discussion para. 106. 
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specified offences, to refuse to consent to the matter's being dealt with summarily.281 The new Child 
Welfare Ordinance should make it clear that a child charged with such an offence should be given 
the opportunity to withhold consent to a summary trial and so have the matter taken before a jury. 
Similar provisions are in force in Victoria282 and Queensland.283 When a child is ~harged with an 
indictable offence in respect of which an adult would be entitled to request trial by jury, the 
Childrens Court should be requirGd to inform the child that the matter may be dealt with summarily 
only if the child consents. The court should not proceed with the matter until it is satisfied that the 
child understands the consequences of the choice which he is required to make.284 
181. Penalties Available to the Supreme Court lfthe child is found guilty, the Supreme Court should 
be permitted to impose any of the measures available to the Childrens Court, or to employ any of the 
penalties available to the Supreme Court when it deals with an adult offender convicted of the 
offence of which the child has been found guilty.28S It should not be overlooked that, if the Supreme 
Court does decide to deal with a child as an adult and in'J.poses a sentence of imprisonment, it is, 
under s.94(1) of the Child Welfare Act 1939 (N.S.W.) possible for the child to be administratively 
transferred to an institution run by the Department for Youth and Community Services.286 It should 
be possible for the Youth Advocate to assist the Supreme Court, if required, in the making of the 
disposition decision. He should fulfil the same role in that Court as in the Childrens Court.287 
182. Appeal Rights In Chapter 4 it was shown that the law relating to appeals from dech~ions of the 
Childrens Court is confused and uncertain.288 It should be clarified. The new legislath'm should 
embody the following principles: 

8 Appeals from decisions of the Childrens Court should be heard by the Supreme Court of the 
AC.T. 

o The provisions of Part XI of the Court of PeUy Sessions Ordinance 1930 (AC.T.), appropri
ately amended, should provide the framework for these appedls. The Childrens Court is the 
Court of Petty Sessions exercising a special jurisdiction.289 It is appropriate that appeals from 
that court should continue to be governed by the provisions of the Court of Petty Sessions 
Ordinance. However, Part XI of that Ordinance should be amended to deal specifically with 
appeals in criminal proceedings heard in the Childrens Court. 

o The appeals should be instituted only by the child himself, or by 'one of the following persons 
on the child's behalf and in the child's name: 
o a parent or guardian of the child; 
o the Officer-in-Charge of the Childrens Court (who would only lodge an appeal where the 

child is not legally represented, and with the express consent of the child)290; or 

281 The law in the A.C.T. on this matter is to be found in the Crimes Act 1900 (N.S.W.) as amended in its 
application to the A.C.T. Under s.476(1) of that Act, certain indictable offences (listed in s.476(2» may be 
dealt with summarily without the defendant's consent. Under s.477 indictable offences (other than those 
punishable by imprisonment for life or for a term exceeding 10 years: see s.478) may be dealt with summarily 
if the accused consents. 

282 Childrens Court Act 1'173 (Vic.), s.15(1). 
283 Children's Services Act 1965 (Qld.), s.29(2). 
284 Cf. Children's Protection and Young Offenders Act 1979 (S.A.), 5.46(1). 
285 This power is available under the existing law: Child Welfare Ordinance. 1957 (A.C.T.), s.66. 
2:6 See discussion para.107. 
287 For a description of this role, see para.163. 
288 Para. 1 02 and 103. 
289 Child Welfare Ordinance 1957 (A.C.T.), s. 13. 
='0 At present, the Officer-in-Charge of the Childrens Court is a Deputy Clerk (If the Court of Pe~ty Sessions. The 

need for that officer to be permitted to exercise the power of appeal is iilust!ated in 'his hypothetical (but not 
uncommtn) case: 

A child is committed to a N.S.W. institution. The child then decides to appeal against the committal. TI~e superinten
dent of the institution telephones the Childrens Court seeking advice on the appeal procedure. The Off,:cer-in-Charge 
contacts the solicitor who previously acted for the child and advises him of the child's request. The sdicitor decides 
that he cannot continue to act any further in the matter, so the parents are contacted and the situatiol1 is explained to 
them, The parents decide to do nothing. The child waits in the institution, wishing to appeal. He is d,tpendent on the 
Officer-in-Charge for assistance in lodging the appeal. 
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• • the 'next friend' of the child.291 
The Supreme Court should be specificall 
• an appeal against a finding of the Ch ·rd empowered to entertain the following: 
• an appeal against a conviction enter '!1 :;~~ C~~~;hat an offence is proved; 
• an appeal against an order of the Child ~ I rens Court; 

iii The Supreme.Co~rt should be specificaU r:~s ourt: 
preseIl:t exercIse In respect of decisions ~f th eS~d WIth the powers. of review which it may at 
mad.e In ~h.e .new Ordinance for an appeal b e oUf of Petty Se~slons. Provision should be 
~ut In DIVISIOn 3 of Part XI of the Court o~ ;:it 0 S or~er to rev!ew. Such a procedure is set 

upreme Court express power int l' . Y eSSIOns OrdInance. This would i h 
e ~~aring or for further hearing with e~r ~~~~u~e;::~hthe dr;natt~r to the Chiidrens Court

g 
f~~ ~e: 

. ere should be no provision in the new Ordi er IreCtI~ns of law. 
~vJ. a ,secuf!}Y for the cost; M the appeal. The p~:~:t for a .c!ttld. to be under an obligation to 
c~l~nance 1 cr~~tes unnecessary hardship, particulaft;oi~s:~n In :he Court of Petty Sessions 

provi~~~~: ss:~r~~: f:;:e n!:~: l~~a~:i~~s~ist~nce .. As the ~h~~ ;~~f::o~~a;:S:~~~:1 a 
However anpropriate such a . . JustIficatIon for re-enacting such a p '.. y 
a .' . prOVISIon may be in the f rOVISIOn. 

" ppropnate In the case of a child who is not k' case 0 an adult, it will often not be 
Wh~re a child who has been committed an;~r Ing or who has limited means. 
agaInst the committal, the present law is n ent to a !'T.S. W. institution wishes to a eal 
Cover ~uch a case. It should be the responsf~if.~ear·/hecla~ ~rran~ements should be ma~~ to 
~uth?nse a person to arrange for the child to ~~ ~ t \MIlllster for the Capital Territory to 
leanng ~f the ap'''eal. The law should . roug t to the AC.T., if necessary for the 
Com!Dulllty Services should be required t~r~:lde that t~e N.S. W. Minister for Yo~th and 
sary mter-governmental negotiations should b~o~e~te ~Ith such a!1 arrangement. The neces
present .law. to. assure an effective right of a ~ erta. en to a~hleve the amendment of the 
N.S. W. mstltutlOn. ppea notWIthstandIng a child's committal to a 

Legal Representation: Current Law aDd Practice and P I 
183. LegalAid The Legal Aid Commis . roposa s 
~1 Office and the Legal Aid Commit~~~ni~At;~Tl ~~ over the functions of the Australian Legal 
10 epen?ent s~atutory body which provides Ie " .. on 3 JUly 1978. The Commission is an 
(AC.T.). A chIld may gain the assistance of the f:!ta~S~~~a~~ uI?-der the name 'Legal Aid Office 

fl) th~ child may see the duty solicitor if t '. I ce In any of the four follOWing ways: 
• ~hem~~~ought b~fore the court, and'b~ re~~:~:~t~~eb~~~ent tt .the ~im~), immediately before 

e c I. may gam legal advice from aLe al A' .e s.o lCltO! l.n Uie court; 
" the. ~hIld may telephone the Legal Aid ~ I? <;ommlssIOn SOh':':ltor over the telephone' 

:.o~lCltor on ~n:>: particular legaL problem p~~~!~~~' ~a~e a.n app~intment, and consult a 
la. or co)~~!nu1Og nature (in which ca~e the child eha Vj1dce IS nkot hkely to be of a substan-
asslst~nce ; s ou rna e an application for Ie aI 

('!j the chIld may mak I" g 
d' e an app !CatIOn (direct to the Le I A' d Offi 

an. Jam substantial assistance either from a sol' ·fa I I ce or through a private lawyer) 
pnvate practitioner to whom the case is ret: r d leI or emp oyed by the Legal Aid Office or a 

O~the solicitc.rs employed at the Legal A'd Offi e.r.e. 
chl!dren's matt~rs. However, the bulk o/the ce 10 the A.C.T. there are at present three who act in 
~al~IY a~ult cnminal jurisdictions, The num~~:~~f ~~~h of the three solicitors is in other areas 

ren s matters at anyone time may increase to five w~~nl~~O~ at the Office who are acting in chil.: 
184. Du~ Solicitors The Legal Aid Office coh e .e~and for legal services requires this. 
Canberra. 4 The service is free295 and norm lIducts a. dut!' SOhCIt.O~ service at the Childrens Court . 

a Y ConSIsts 10 the gIVIng of immediate legal advice ~: 
291 A 
292 recommendation that a court be empowered to a . • .. 
293 ~ourt o~ Petty .Sessions Ordinance 1930 (A.C.T.) ~ffmt a next fnend' for a child is contained in para.331 
29~ egal ~~d Ordmance 1977 (A.C.T.), s.75(4) , s. . . 
295 In addItIOn to the service at the C f' 

Legal Aid Ordinance 1977 (A.c.T3~~3~(:;(i;r. Sessions in Canberra. 
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both the nature of the charge and how to plead, and in appearing in relation to undefended matters. 
When a defended matter which has been allocated to a legal aid solicitor has been listed on a 
particular day, the allocated solicitor becomes duty solicitor whilst he is at the court. The Legal Aid 
Office telephones the Childrens Court each morning to inquire of the Clerk of the Court whether 
there are any children in custody. If there is a child in custody, a solicitor is sent to the court. Should 
a child be arrested during the day, charged, and brought before the court after 2 p.m., the Clerk of 
the Court usually telephones the Legal Aid Office which sends out a solicitor. Despite these arrange
ments, it appears that a considerable number of children are brought before the court without legal 
representation.296 When the Commission examined the system in November 1980 the practice was 
for the salaried duty solicitors from the Legal Aid Office to deal only with applications for bail or 
adjournments, or with pleas of gUilty. A child who wished to defend proceedings had to make an 
application to the Legal Aid Office for assistance. It is the general practice of magistrates sitting in 
the Childrens Court to advise an unrepresented child that he might be eligible for legal aid and to 
suggest that an adjournment be sought whilst he contacts the Legal Aid Office for advice. The 
magistrate gives the child the address and telephone number of the Office. According to the Legal 
Aid Office there is always an available duty solicitor, even on Saturday mornings. The only occa
sions upon which the Office does not send a solicitor are when the Office is too short-staffed or when 
it is advised in the morning that there is no person in custody. 

185. Applications: The Child Under the Legal Aid Ordinance 1977 (A.C.T.) an application for legal 
assistance may be granted if, and only if: 

(a) the perSQn is in need Qf that legal assistance by reaSQn that he is unable to' affQrd the CQst Qf Qbtaining 
frQm private legal practitiQners the legal services in respect Qf which legal assistance is SQught; and 

(b) it is reasQnable in all the circumstances to' prQvide the legal assistance.277 

The Legal Aid Commission has a duty to formulate, and make known to the public, guidelines to be 
applied in determining whether legal assistance may be provided to an applicant. It must also decide 
when the assistance should be conditional upon some contribution by the applicant, whether the 
Commission may pay costs awarded against an assisted person, and the amount of costs or disburse
ments which an assisted person who has been successful in the proceedings should be liable to pay 
the Commission.298 The guidelines are now contained in a booklet entitled 'Rules, Procedures, 
Guidelines, and Standard Letters of Referral and Scales of Costs of the Legal Aid Office (A.C.T.)" 
applying from 30 April 1980. In accordance with its duty to 'determine priorities in the provision of 
legal assistance as between different classes of persons or classes of matters'299, the Commission 
indicates in the booklet six r;lasses o(persons who have priority for the receipt oflegal assistance.30o 

The sixth category is that of 'minors, except where legal costs and fees in the ordinary course can be 
provided by the parents or guardians'. The common experience of applicants is that if ~ne parent 
satisfies the means test, and the case is a serious one, and it has some prospect of $l.1ccess, legal 
assistance is granted to the child. As a matter of practice there have developed a number of rough 
exceptions to the general rule of assessing the parents' income. The child's income, not the parents' 
must satisfy the means test where: 

196 This impressiQn is gained after QbservatiQn in the Childrens CQurt and interviews with magistrates, private 
legal practitiQners, staff Qf the Legal Aid Office, PQlice and court persQnnel. 

297 Legal Aid Ordinance 1977 (A.C.T.), s.28(1). In reaching a decision whether a perSQn is able to' affQrd the cost 
Qfprivate legal services, regard is to be had to all relevant matters including income, available cash, debts and 
liabilities, the CQst Qfliving, the CQst Qflegal services and any Qther matter affecting the ability Qf the persQn to' 
meet the cost Qf private legal services: s.28(2). The A.C.T. system's reliance Qn a means test should be 
cQntrasted with the apprQach adQpted in N.S.W. A legal aid scheme fQr children invQlved in court prQceed
ings in N.S.W., begun by the Law SQciety QfN.S.W. in May 1975, had as its basic concept that every child whO' 
so desired shQuld be affQrded representatiQn befQre a Childrens Court. The scheme is currently administered 
by the Legal Services CommissiQn Qf N.S. W. A critical analysis Qf that scheme may be fQund in Legal Services 
CQmmissiQn Qf N.S.W., Report of the Legal Services for Childr,m Sub-committee (1980). See generally 
Kershaw, 'Serving Our Clients - The Disadvantaged', (1979) 53 ALJ509, 512. 

298 Legal Aid Ordinance 1977 (A.C.T.), s.12. 
299 id., s.6(1 )0). 
300 'Rules, PrQcedures and Guidelines Qfthe Legal Aid Office (A.C.T.),' (1980), 3. 
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(a) the child is wQrking full r . 
(b) the child lives separatel }me, . 
(c) the child has been aba ~ rom hIS parents Qr guardian and' . 
(d) in case Qf neglect prQc~e~~ed by his pare?ts Qr guardian; Q~s Qf mdependent means; 

the parent has initiated the I!~i~her~ IS senQUS hQstility between parent and' . 
~ 86. dBecause financial constraints~: a cl~a~ge that the child ill neglected Qr uCn~~~t:~il~o;1 example, where 

as a opted a separat t f' ve Imlted the availabTt e. 
cases and in res ect e se .0 gUIdelines providin for I I ~ of legal aid, the Legal Aid 
is declined is th~t otf specIfied categories of apPli~ants. !~g~lnasslfsthance to b~ declined it) spe~~cde 

eo t e categones . h' ' 
• prosecutions in the C tn w Ich assistance 

a l' . ourt of Petty S . 
.pp IcatlOns only which . h eSSlOns (not entailin I . 

hon is not likely to resultIT;lI~ t reasonably be attended to b~ aPdeats Ofl~ll.dty, remand or bail 
tn. J U Y so leI tor) wh 

(a) imprisQnment Qr detenti . ere a con vic-
(b) the IQSS Qfthe applican/~' WJI~~Qut QptiQn; Qr 

However, the cate or' . s Ive I QQd Qr VQcatiQn. 

s.hall be ~aken into ~c!o~ni~~~~~d by a note th.at 'in Childrens Court . . 
tlon havtng regard to all the : e Overall conSIderation shall be th m~tters the cntena mentioned 
initia~ 'Guidelines' of 30 Juneclf~~~st~nces, of the matter'. The qu:f.~e ~f the .child for representa_ 

~?s~~~~~~~, ~~~~~~~;;fa~~~:~ct that ~~ ~~~h I~t:~i:s ~~~t~~e~~~~li~e~~t~~~l~f ~~~~~~~~~e~~: 
the a?sence of such a d,iscretio~~ to authonse the granting of Ie al aId~ Legal AId Committee has the 
of chl1dren except in the ca f ry grant, legal assistance wOUl~ h b Thus, before 1 May 1980 in 

~~nv:.ction was likely to res~~t~n ~~!:~t~f gU.il~~ an ap~lication for ~;~a~~~~~Cl~?ed i.n prosecuti~ns 
ca lon, on v,_. out optlon or the 10 f h a~ , or tn a case where 

187. Private Pract't' A . 'ss 0 t e apphcant's livelihc.od or 
fu d d b I loners child wh \ . 

n e y the Legal Aid Offi 0 oeSlres representation b . 
~~~ai~ ~ form from the Lega~li~6~omplete an application forr1 s~:;:y~~ leg hal practitioner, but 
: 0 t e Legal Aid Ordinance ce and nominate the desired . Ie y t e practitioner302 or 

~ISt ~f private legal practition 19~7 (A.c.Y.), the Legal Aid Com ~n~ate practitioner. Pursuant to 
,arnsters or solicitors on b ers w 0 have notified the Com . .mlsslon prepares and maintain 
tlon~r is available ge.nerall~half of legally ~ssisted persons. 30~~SI~? t~at ,they are Willing to act sa: 
~artlCular courts or tribunals' s~r on a partl~ular class of matter: 1St tndlcate~ Whether the practi
Itst a:e. not now precluded fr~m ch a.s the Cll1ldrens Court).304 Howe(such as chIldren'S work) or in 
p;a~tlt!oner for a particular case ~~tlng on behalf of legally assisted

ver
, persons who are not on this 

~ b~ e legally assisted person a~d e paramount considerations of th~~sons . .r~ selecting a private 

;~ t1ee~~ ti~~~~r;:u~~ns:~~~atioIls, wor~~~ :~~~:~!~da~~o~Cet~f a pa:t~cula~·~~~!~~~~~~t~~i~~~:rests 
vious contact with :clie~~e:h:~~.f:rt~cular eXpertise.3osgWheei::cptl~~on~rs equi~~bly, having re~~::; 
matter by way of r' . I Olten returns to th . . va e practItIoner has h d 
possible situations' app ICatlon. A new client is referr:ltroactItIo?er and seeks legal aid for the pre-

. a pnvate pra t't'. new 
• the na;me of the practition ,c I lOner In any of three 

the chIid nominates th er ~~y have been recommended t . 
II the L~gal Aid Office m~:~~~~~~o~er in his application; 0 the chIld by another person and 

a famIly or two co-accused hat where there is a conflict of i 
shhoUld be referred to a priv~t~nd bO~h. persons seek legal aid iha~te::~ts between members of 

.. t e ~egal Aid Office ma . practItIoner; or ,el er one or both matters 
partICular time y not be able to handle a case becau 't 

. , se I s Workload is too great at the 

301 id., I I. 
302 Th 

e Legal Aid CQmmissiQn m d' . 
303 persQns wishing to' a I ay lstnbute to' private h:gal .. 
304 ~b~gdal Aid ordinanc~r~J(~~~~)assi3s2ta(nl)ce: Legal Aid or~f~~~~~~;;s7 a(1:fclicyat)ion forms fQr cQmpletiQn by 
305 ! I • • ., s. . ' . " s.25(5). 

Id., s.32(7). 
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188. Fewer applicants for legal .. sistance noW nominate a private practitioner than was the case in 
the past. The Legal Aid Office interprets this trend as indicative of the increasing popularity of 
several members of the Office, together with the withdrawal of several private practitioners from 
children's legal work in the A.C.T. Some private practitioners who bave accepted legal aid work for 
children expressed the-view that the public sector legal aid officers had adopted a policy of seeking 
to exclude the private practitioners from such work. Further, solicitors interviewed by the Commis
sion during its inquiry criticis j the scale of fees set by the Legal Aid Office. They believed that the 
scale of fees was so unr.asonably low that it was economically im possible for a medium sized firm to 
accept mor< than tbe occasional matter. The scale set fees amounting to 80 - 90% of the normal 
rates. The scale did not take into account the additional time which is often spent in children'S cases 
in taking instructipns and preparing submissions. Whilst private practitioners do not typically 
depend upon the income gained from children'S legal aid cases, some have told the Commission that 
they normally expect to cover costs if more than the occasional case is to he accepted. There is 
evidence that three firms in Canberra have over recent months decided to reject any further legal aid 
work. Private pr.ctitioners to whom the Commission has spoken claimed that, although the Legal 
Aid Office wishes to cut costs by pruning the scale of fees payable to private practitioners, the Office 
does not have the resources to handle all the children'S work itself. The funding which is no longer 
paid to private practitioners will, it was claimed, be divert.d to the payment of salaries of legal 
officers in the Legal Aid Office who do not spend their time exclusively in providing legal assistance 
to children. In assessing these comments, however, it should be noted that, at the time of writing, a 
new scale of fees was being negotiated. The introduction of an appropriat:: scale could well over-
come the difficulties to which the Commission's attention was drawn. 
189. Legal Rep..ese.tation: Th£ Need Earlier in this report it was argued that a court for dealing with 
young offenders should endeavour both to meet the special needs of the young and to fulfil the 
traditional purposes of the criminal law.''' One of the latter purposes is the maintenance of fair 
procedures designed to protect an alleged offender against the power of the state. The Commission 
has expressed the view that a child is entitled to all the protections afforded to an adult in a similar 
situation, and that in some respects the safeguards provided should be greater when a child is 
involved. '" Adcquate legal representation is perhaps the most important means of ensuring that the 
neceSSary safeguards are afforded to children appearing before the Childr

ens 
Court. The point has 

been made emphatically in a United States report: 
There is no single action that holds more potential for achieving procedural justice for the child in the juvenile 
court than provision of counsel. The presence of an independent leg?l representative of the child, or of his 
pa"nt, i, the k,y,tone of th' whole ,tru,""" of guarant"'" that a minimum ""t,m of procod.",1 ju,tico 
"qui"". Th' rights to ,onf,ont one', """""" to "",,,_oxamill' wit ... ,." to p",ent evid,neo and testimony 
of one's own, to be free of prejudicial and unreliable evidence, to i>articipate meaningfully il1 the dispositional 
decision, to take an appeal- all have substantial meaning <"err the overwhelming majority of persons brought 
before the juvenile court only if they are provided with competent lawyers who can invoke those rights 
effectivelY ... The most informal and well-intentioned of judicial procel!dings are te,chnical; few adults 
without legal training can influence or even understand 1hem; certainly children cannot. Papers are drawn 
and charges expressed in legal language. Events folloW one another in a manner that appears arbitrary and 
confusing to the uninitiated. Decisions, unexplained, appear too official to challenge.

30Il 

In Australia, the,. would appear at present to be no absolute right to the provi,ion of legal 
representation in childrens courts or elsewhere.''' However, the necessity for children to be repre-

306 Para.1l5. 
307 Para.ll5, 116. 
30S Task Force Report, 32. )09 McInnesv. The Queen (1979) 27 ALR 449; (1980) 54 AUR 122. Cf. the dissenting judgment of Murphy J who 

cited United States authority (Gideon v. Wainwright 373 U.S. 335 (1963); Argersinger v. Hamlin 407 U.S. 25 
(1971» and ,onduded that an """,0:\ h"' the right to I'gal "p",entation in att ,eriou, "''''' and in all "''' 
in which the accused may be imprisoned. See also In re Gault 387 U.s. 1 (1961) (right of children to legal 

representation in delinquency proceedings). 
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sen ted is strongly ad . Th R vocated 10 reports310 the rt 311 • e eport of the Commission of Inqui:y int~ ~rature ,and 10 submissions
312 

to the Com . . 
In ou, ~ic~ I,gal "pr"cntation fo, ,h' ~verty, for example, attests: mISSIon. 

sev:;::"""' Jumdietion, j, n",,,",y if j~~ti:: t:i.e~~~~::.~~re th' ,hild"", oourt, wheth., in the 'riminal 0' 

arguments can be marsh 11 d process and the ~ e to support this view Ju f . before an impa;;~f~ach 0f,?eclSion-makers conform t~ cit::: IS seen t? be done where the court 
enabling relevant po;,~:~;i Representation assists the court i:~::attons of a judicial hearing 
evidence before the court by aw or fact t? be brought to its notice and ~ng lfn ~ccurate decision by 
to concentrate on his rol cros~-~xammatlOn and other proced~res y a owmg for the testing of 
interests to the child's re e as decl~lon-maker and to leave the articu} ~! also ;nables. the adjudicator 
be heard in the rocee presentatlve.J1S Above all, representation a Ion 0 t~e chtld's wishes and 
enced by the Vi."WS d>ngs. In ?n adversarial setting, where the helps !he chti~ to participate and 
cause of their immat~~::o c~'l~unng the proceedings, children SUff~~uprt ~deflSlo~ IS usually influex.a~ine witnesses or take :here~hmay be specially unable to understan~ l~gU fr dlsaddvantages. Be
cnmmal proceedin s ar 0 er steps whIch the adversar a 'pro~e u<os, to cross· 
subject of orders W~ich ':nt~ p~t thelf case eff~cti~elY. '" It is una~c!y~t~~ reqUIres !f defendants in 
opportunity effectivel r ave a far reachmg ,mpact upon his f p a ~ that? chdd should be the 
indispensable role to lul~ :nfluen~e tbe court's decision. The ch~~~~eilfei wlth.JUt having had an 
190 R I if n cnmmal proceedings ega representative has an 

. •• 0 e 0 the Child's Represent t". . cmmnal proceedings the ch. , ~ lve In the Cllildrens Court It mi h Advocate and the welfa lid s mterests are protected by the g ~ be thought by some that in 
rep<os?nting the child c:,"ufJ ~~~lt~w~rker who makes the Princi~~g:!~~~'t thSt proposed Youth 
versanal procedures ad' . . 10 e~ the court m its rehabil" 0 . e co~rt. A lawyer 
needs. This view is mi~co~ttl~SlOg techmcalities to prevent the C~fl~;e role. b?, lOslstmg upon ad
purposes of the Childrens ;tVed. Legal representation of the child ~ obtal.ntng the !<oatm.ent he 
from the roles of the oth ourti, Moreover, the role of the child's s not lOcompattble With the 
functioning. The magist~~e~ 1 er~ of the court system and need :;,.;.r~l:~tative ~s quite separate 
arguments put to him Th 0 e IS to make the decision u 0 '. ruet t e court's proper 
evidence upon which' th e welfare or health worker'srole is to ;e n the baSIS of the evidence and 
in criminal proceedings eo~aglstrate may base his decision. Th~ Y ~~~~ t~~he court a factual report as 

arrangmg fOf the preparation of back d vocate has the limited role groun reports, if the magistrate so 

llO See Co .. mmlSSlon of Inquiry into Povert 3 and Welfare, Report No. 8 Child y, 01; A.C.T. Legislative Assembl Stan . . 
N.S.W. Anti-Discriminatio Welf~re (1978), 62-3; Juvenile Justic y dm~ Committee on Housing 
National Committee of N n ~oard, D,scrimination and Age (1980) 53

e
. ~nd Delr~quency Prevention, 559; 

the Sub-committee on the ~n- overnment Organisations, 'Comment; on' nt~rnatlOnal Year of the Child 
and Duties and Custod Suit~w a~d. the Ri~hts of thl: Child', (unpUblishet

amIlY 
La;, Qu.estions Referred to 

m tee: G~"ld Godf"y r.{.C.) (I9~~)'~~h S,"' .. n of lntomational Commi"ij'<~~,!)'·" JU'Mc, Pa".lai Righ" 
There IS a very substantial lit ' t . urlsts, ChalTman of Commit-

Lucas, 'Advocacy in Children era ure ?n the reprt'st!ntation of children M (Ontario), Report I Vol 2 (1;6iourts , (1980) 4 Crim U. 63 Cf Royal Co an~ o.r the references are cited in 
Any Longer App;o~riat~?', (197;) ~g~-ij~9cRUer J; and g~ne~ally Conn::;I;l~~~: l~quiry into Civil Rights 
the Adversary System' II H ,440-1; Rubenstein 'P d' versary System - Is it 
Wrong with the Adver~ary SY~~:~ Civil Rights - Civil Liberties La:o;:vi~~:14~u~ Pro~ess and the Limits of 

'" A Compa"tive Analy,!,', (1981) 55'1\'25J 49 ALl. 42&; Bwuw", 'Jnqui'itorlal a~:l~' E.gle'ton, 'What i, 
Wntten submissions from M P T ,07. velsary Procedures-

(N.Z.) were strongly in favou: f· app, Ms D" Craig and the Family Life Ed . was more cautious: 'The De 0 the legal represe.ntation of children. The 'ucatlOn C?unciI ~Canty.) Inc. 
!egal aid to all juvenil., may t~~ment ,on""" w,th thc view that thc avS:~~i~meF: of tne Cap'tal T"rito'l' 

'" "doubt wh,th" thc into"s~ of t~eo"",'l' m .. ,u" to ,.fcg"",d civil rights ~ .. I egal.',p""ntation and 
314 Co~nmission of Inquiry into pove: p;~elnt and of the juvenile are identical: ~UblC~ a~Iy m cases where there 

ElliS, 'Juvenile Court. Th L y" . mISSIon, 51. 
The Right to b DiU'· e egal Process as a Rehabilitative T l' 51 ? 

lIS Handler, 'Th/Ju~e~;'r:'~~::~ian~ alld En/orced Therapy, (l9~~;: J It ashingtoll LR, 697, 700 {1975-6); Kittrie, 
(1965). an the Adversary System: Problems of F . 

ll6 Commission of Inquiry into P unction and Form" Wiscollsin LR 7 
overty, 301. • , 
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orders, assisting the magistrate at the dispositional stage, and monitoring the implementation of 
court orders. The function of the Youth Advocate in this case is to assist the magistrate in ensuring 
that the interests of society and of the child are protected. The primary function of the child's 
representative, however, is to express the wishes of his client and to seek to influence the decision of 
the court accordingly.J17 Although the context is slightly different, this view gains support from 
decisions of the Family Court of Australia. They emphasise the importance of putting the child's 
point of view before the court318 and distinguish the separate representative's role from that of a 
witness.319 In those cases where a child is unable to give instructions to his representative, the 
representative is, at present, unnecessarily hampered in carrying out his primary duty. Provision 
should, accordingly, be made in the new Ordinance for the appointment by the Childrens Magistrate 
of a 'next frirnd' to assist the child and the child's representative. As the need for such an appoint
ment would normally arise in the course of care proceedings, the appointment of a 'next friend' is 
discussed in detail in the chapter dealing with those proceedings.320 The child's representative also 
has a general professional duty which exists in all cases, but more noticeably in those cases where the 
child is not sufficiently mature to express his wishes. This duty is to assist the court in its functions. It 
involves the representative's ensuring that the fullest information is available to the court and that all 
interpretations which have a bearing on the substance of the case and which affect the court's 
perception of the child's welfare are canvassed.321 

191. Access to Legal Representation The imposition of a means test in respect of applications for 
legal aid in Childrens Court matters does not indicate that those who do 110t qualify for assistance 
can necessarily afford the cost of obtaining private legal services. Further, even in cases where the 
parents of a child can afford private legal representation, a conflict may exist between parent and 
child, such as to cause the parent to refuse to obtain representation for the child. In such a case the 
parent may have a desire to 'get it over with' or believe that the child should have a 'taste of 
discipline' in an institution or otherwise. For the same reasons, a child who would otherwise qualify 
for legal aid may be prevented by his parents from obtaining legal aid, or his parents may be 
ignorant of its availability. Ideally, all children should. be entitled to full representation. At the same 
time, the Commission acknowledges that the implementation of such a proposal would require a 
substantial increase in the funds presently devoted to legal aid in Childrens Court matters. It could 
also be difficult to justify in the face of present restrictions on legal aid to other disadvantaged 
groups in society.322 These restrictions are likely to continue in the forseeable future. Finally, there 
will be some criminal cases where a child's interests would not be adversely affected to any signifi
cant degree by an absence of representation. Where a child is unrepresented, magistrates usually 
exercise greater care in conducting the proceedings. In minor cases, the magistrate may be able to 
elicit the necessary information from the child and from the parties. Nevertheless, the magistrate 
should not, and cannot, be expected to be responsible for ensuring that all children participate and 
are heard in criminal proceedings as they would be if they were assisted by skilled representatives. 
The new Ordinance should provide, therefore, for a power to be vested in the Childrens Court to 
appoint a representative for the child where such a need is manifest. Section 65 of the Family Law 

317 Lucas, 69f; Legal Services Commission of New South Wales, 8. 
318 In the Marriage of Lyons and Boseley [1978] FLC 90-423; Waghorne and Dempster[1979] FLC 90-700. 
319 In the Marriage of E and E[1979] FLC 90-645, 78, 368. 
320 Para.331. 
321 !..UGas, 76. 
322 An analysi!> of' Jisadvantaged people and the law' may be found in Commission of Inquiry into Poverty, Part 
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Act 1975 (Cwlth)323 and s.90 of the Children's Protection and Young Offenders Act 1979 (S.A.)324 are 
useful precedents for the enactment of such a power. If a child is not represented by. a lawyer, ~nd 
the court considers that he should be so represented, the court should be empowered, 10 proceedmgs 
under the new Ordinance, to make such provision for the child's representation a~ it thin~s fit. 
Where the court makes an order for representation, it should adjourn the proceedmgs unttl the 
representative has been appointed and received instructions from the child. To permit an order for 
representation to be speedily dealt w;th, the Legal Aid Commission should endeavour to ensure that 
a duty solicitor is available at the Childrens Court whenever the court is sitting.32S 

192. Servicing of Legal Aid The Commission was informed that te.nsion has existed ~mong pr.ivate 
legal practitioners with resp\~ct to the servicing of children's legal aId matters. Leg.al aId admmistra
tive r·rocedures relating to duties to provide notification of various matters, detaIled reports of the 
outcome of an action, together with itemised accounts on the Legal Aid Office form have caused 
some antagonism.326 It seems clear that these procedures significantly incre~se the Y'0rkl?ad of a 
private practioner who is funded by legal aid. The practitioner does not receIve specIfic r~lI?b~rse
ment in respect of this additional work, nor with respect to interviews, lette~s and commumca~lOns 
with the client and with the Legal Aid Commission.327 In agreeing to act 10 a matter the pnvate 
practitioner assumes an ethical duty to represent the client until the m.atter rea~hes i.ts conclusion. 
Yet when a matter becomes unavoidably extended beyond the proceedmgs specified m the letter of 
assignment, the practitioner may feel compelled to proceed without being able to obtain the written 
approval of the Legal Aid Commission to the extended provision of aid. 

193. Although there is clearly a need for specialist lawyers to represent ch~ldren, th?re .is no 
evidence that excellence as a specialist is attained by full-time rather than part-tIme practIce 10 the 
area of helping children or by salaried government employment rather than private practice.328 It 
would be unfortunate if the private legal profession were to be effectively edged out of the work to 
which some lawyers feel a strong I)ocial commitment despite comparatively low financial returns. 
The arguments for and against the concentration of legal aid services in the the public sector rather 
than regulated distribution between the public and the private sectors will not be undertaken h~re.329 
The provisions of s.ll ofthe Legal Aid Ordinance 1977 (A.C.T.) are, however, called to attentIOn: 

The Commission shall determine guidelines for the allocation of work between officers of the Commission 
and private legal practitioners having regard to the following considerations: 

(a) the need for legal services to be readily available and easi!y accessible to dis~dv.antaged persons; 
(b) the need to make the most efficient use of the moneys avall.able to th~ CommiSSIOn; . . 
(c) the desirability of enabling a legally assisted person to obtam the services of the lawyer of his chOice; 
(d) the desirability of maintaining the independence of the privat~ I.egal profession; an~ . 
(e) the desirability of enabling officers of the Commission to utilize and develop their expertise. and 

maintain their professional standards by conducting litigation and doing other kinds of profeSSIOnal 
legal work. 

323 That section provides as follows: 
Where, in proceedings with respect to the custody, guardianship or maintenance of or acces~ to, a child ?f a marriage, 
it appears to the court that the child ought to be separately represented, the ~ourt may, of Its own motion, or on the 
application of the child or of an organisation concerned with the welfare of chIld~en ~r of any other person, order that 
the child be separately represented, and the court may make such other orders as It thmks necessary for the purpose of 
securing such separate representation. 

324 That section provides as follow's: 
Where, in any proceedings before the Childrens Court ... the cou:t is of the opinion that the child the subject of the 
proceedings needs legal representation and that such representatIon has n~t been arra~ged b.y o~ on behr1f of the 
child, the court may, by order, make such provision for the legal representatIOn of the child as It thmks fit. 

m For an analy~is of children's perception of duty solicitors and the dangers of locating duty solici~ors at t~e 
Childrens Court, see Catton and Erikson, The Juvenile's Perception of the Role of Defence Counsel In Juvemle 
C@urt: A Pilot Study (1975). 

326 'Rules, Procedures, and Guidelines of the Legal Aid Office (A.C.T.),' 'General Conditions of Referral', 14-18. 
327 'General Conditions of Referral', Item 15, 16. . . 
328 See the discussion in Platt, Schachter and Tiffany, 'In Defense of Youth: A Case of the,Pu?hc D~fende~ m 

Juvenile Court', in Hahn (ed.), The Juvenile Offender and the Law, 97 (1971); Gamble, Children sHearing 
Panels for New South Wales?', (1976) 50 ALJ68. 

329 See Juvenile Justice and Delinquency Prevention, 548; generally Kershaw. 
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The Legal Aid Ordinance contempiates that an allocation of work will occu~ between offi.cers. ~f the 
Legal Aid Office (A.C.T.) and private legal practitioners. It also draws att~ntton. to the d~slra~)I.hty of 
enabling a legally assisted person to obtain th.e se.rvi~es of the l~wyer of hIS chOlce. The .Imphclt goal 
to be fulfilled by legal aid services is the equahsatlOn m appropnate cases of access b~ dls~dvantag~d 
persons to legal assistance and representation. Financi~lly assiste~ legal representatlOn IS no~ on ItS 
own sufficient to secure such equality. As far as possIble the chIld should also have the nght to 
choose the practitioner he believes best able to represent him, in the same way that other more 
privileged litigants do. . .. 
194 Continuing Legal Education Officers of the Legal Aid Office and pnvate practItIoners. who 
fre~uently appear in the Childrens Court need to have a thorough practical k~owledge of avaIlable 
health and welfare services of the effect of dispositional orders, and a theoretIcal knowledge of the 
behaviour of children.330 However, very few lawyers are so equip~ed. Furth~r, many lawy~~s v.:ho 

represent children are unclear what their precise role shou~d be m. the ChIldrens Court: .. HIgh 
priority should be given to the organisation of tours and semmars whIch promote the acqmsltlOn of 
knowledge relevant to practice in the Childrens Court.332 
195. Role of Childrens Services Council The Commisson is c.o?scioUS that the report has not ~re
sented all exhaustive coverage of the issues raised by ~he p~ovlslon of ~dequate l~gal representatlo? 
for children in Childrens Court cases. This is an area m WhICh the law IS dev.elopm~. ~urth~rmore It 
is in some ways inconvenient to tackle the subject of legal assistance for chIld~en m Isolat.lOn from 
the provision of legal aid and legal costs gener~ny.333 The Childr~ns Serylces CouncIl! should 
monitor the operation of the proposals contained m th~ report. Sp,eclfically It should cO~§lder the 
availability of funds for the proper representation o~ ~htldren, t~e l~volvement of t~e p'f1va~e legal 
profession in the representation of children, the provlslOn of contmumg legal edl!catlOn m thiS a~ea, 
and the courts' use of their powers to appoint a next friend or a legal repr~sentat1ve. In. consultatlOn 
with the Legal Aid Commission, the Council should make recommendattons for the Improvement 
and extension of the Commission's scheme. 

330 Juvenile Justice and Delinquency Prevention, 568-9; Lucas, 76. . . 
331 The Legal Services Commission of N.S.W. has recently reported that '[tlhere appea.red. to be conSIderable 

confusion over the client/lawyer role ... a clarification of the role of the lawyer IS VItal, and should ?e 
included in solicitor training.' (Legal Services Commission of N.S.W., 8). The same problem appears ~o ~XISt 
in the A.C.T., according to court personnel and members of the police force who talked to the CommIssion. 

332 Cf. Juvenile Justice and Delinquency Prevention, 569. . .. . 
333 The Criminal Law Consultative Committee for the A.C.T., convened by the Chairman of the Commlssl.on, IS 

currently examining the circumstances in which professional legal costs are Mt presently recoverable In the 
A.C.T. Recommendations on this subject may be expected. . 

h Ii ,I 
ii 
X 
I' 

The Dispositiom.tl ~rocess 

6. Young 
Offenders: 

Dispositional 
Orders 

196. The Problems: Needs v. Deeds Again In the previous chapter attention was paid to the identifi
cation of the principles on which a system for dealing with young offenders should be based. Several 
of these principles are just as relevant to the dispositional stage as to the earlier stages of the criminal 
process. They may be conveniently re-stated here. 

I) Orders made following an admission or finding of guilt should not be seen primarily as 
measures for seeking to meet children's needs. The court's objectives should be clear. The 
offence should not be .used as a pretext for therapeutic intervention. If the offence is used in 
this manner, the result is likely to be a confusion of purposes and procedures which neither 
fulfil the objectives of the criminal justice system nor provide the child with the help he needs. 1 

18 Dispositional orders should reflect the reservations which have been expressed about the 
efficacy of available therapeutic techniques.2 

It In making provision for the orders which should be available on a finding of guilt, regard 
should be had to the dangers implicit in the application of a paternalistic, child-saving 
philosophy to young offenders. In particular there is the danger that if attention is focused on 
the child's needs rather than on the gravity of his offence, the resulting order will be much 
more severe than would be imposed on an adult guilty of a similar offence.3 The N.S.W. Green 
Paper has noted that, under that State's law, 

there is provision for indeterminate or 'general' committals and it is possible for a juvenile to be 
committed to an institution for the commission cf an offence which, if committed by an adult, could not 
possibly be the cause of that adult going to prison.4 

A similar comment can be made about the A.C.T. law. 
® Notwithstanding the desire to deal in a humane and benevolent manner with young offenders, 

it must not be overlooked that the same purposes which the criminal law pursues with regard 
to adult offenders are also relevant to the making of dispositional decisions affecting the 
young.5 

197. As with other stages of the process, the dispositional stage should be characterised by a search 
for balance. The desire to deal with the young in a sympathetic and understanding manner should be 
combined with procedures which recognise that the concerns of the criminal law cannot be ignored. 
Yet l'vhen the measures employed once an offence has been admitted or proved are examined, it is 
found that the attempt to achieve this combination raises particularly difficult problems. On the one 
hand is the criminal lawyer's view that the dispositional process should be 'seen as an effort to reflect 
the relative seriousness of the offense'.6 This means that the selection of an appropriate measure 
should be guided by the court's assessment of an offender's culpability, together, in some cases, with 
a concern for deterrence and removal from society. Although these considerations may be rejected 

See para.114, 117, 
See para.ll3. 
Gault's case provides an exam pie of this danger. In the juvenile court the offence allegedly committed by the 
boy resulted in an order under which he was liable to detention in an industrial school for up to six years. An 
adult convicted of a similar offence would have been liable to a fine of $50 or imprisonment for a maximum of 
2 months. In re Gault 387 U.S. I (1967). An Australian example is provided by the case of a 15-year-old 
N.S.W. boy who was convicted of stealing petrol worth $5 and driving a motor vehicle while unlicensed. The 
penalty was a general committal. See Chisholm, 'Bail for Children?' (1979) 4 Lagal Service Bulletin, 193. See 
also N.S.W. Anti-Discrimination Board, Discrimination and Age, (1980), 55-57, and Commission of Inquiry 
into Poverty, 296-297. 
The Green Paper, 44. 
See para.l15. 
Juvenile Justice Standards Project, Standards Relating to Dispositional Procedures, (1977), 5. 
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by SDme as punitive, such an approach has a positive side. The system must, above all else, be fair. At 
the dispositional stage this means that the measures imposed must be proportionate to the gravity of 
the offence. The concept of 'just deserts', to which the Commission referred in its interim report, 
Sentencing of Federal Offenders?, imposes an upper limit on the use of official powers. The tradition
al approach of the criminal justice system also requires dispositional orders to be reasonably 
specific. There are several reasons for this. A specific order safeguards both the offender and the 
community, the former because it protects the offender from arbitrary treatment at the hands of 
those who administer the correctional system, and the latter because an explicit order indicates the 
nature of the restraint to which the offender is to be subjected. In short, a specific order allows the 
court - an independent and authoritative agency which acts on behalf of society ~ to exercise 
control. Also, if an order is explicit, an offender has something definite against which to appeal. The 
contrary view is that, where children are involved, dispositional orders should not reflect the aims 
and assumptions of the criminal law. Instead, they should be designed to meet the needs of the 
young offender. Because these needs are likely to change, and because they will be best understood 
by those skilled in working with the young, court orders, far from being specific, should be suf
ficiently broad and general to permit those administering them to do what is in the best interests of 
the children. Rather than control by the court, it should be left to those in day-to-day contact with 
the child to make the highly specific decisions about the type and duration of care required. Further, 
because the needs of the child might be quite unrelated to the seriousness of the offence, the power to 
intervene should not be artificially circumscribed by notions of 'just deserts'. It is the philosophy of 
the welfare worker rather than that of the criminal lawyer which at present dominates the dis
positional process in the A.C.T. Childrens Court. As has been explained, the orders which permit 
<;ustained intervention in the lives of children are non-specific and flexible. These orders are: 

o supervision by the Welfare Branch; 
o an order requiring a child to live where directed by the Assistant Secretary, Welfare; 
o an order making a child a ward of the Minister for the Capital Territorj; and 
o an order committing a child to an institution operated by the N.S.W. Department for Youth 

and Community Services. 
198. Administrative Discretion The scope for administrative discretion permitted by each of the 
orders listed above is very considerable. When a child is required to accept supervision, it is the 
Welfare Branch which determines the nature and frequency of the interviews. He might be seen 
regularly or most infrequently. The supervision might amount to intensive casework or the most 
cursory meetings at which little is achieved. When a child is required to 'live where directed' it is 
usually the staff of the Welfare Branch which makes the placement decision. The Assistant Secretary, 
Welfare may at any time move the child from one place to another. A wardship order is the measure 
most clearly intended to confer wide powers on the Welfare Branch. When a child is made a ward, 
the Assistant Secretary, Welfare exercises guardianship rights on behalf of the Minister for the 
Capital Territory and may place the child wherever he wishes. When the Childrens Court wishes to 
commit a child to an institution run by the N.S.W. Department of Youth and Community Services, 
it may make either a general committal order or an order specifying a term of months or years. If the 
court chooses the latter course, the result is a reasonably specific measure. Nevertheless, whether or 
not such a term is nominated, the N.S.W. Department for Youth and Community Services deter
mines the actual period which a child will spend in an institution, within the judicially or 
legislatively prescribed maximum. Also, committal carries with it the transfer of guardianship rights 
to the N.S.W. Minister for Youth and Community Services and to the Minister for the Capital 
Territory.s Clearly the four orders permit the Childrens Court to exercise little actual control, either 
as to the type of supervision or custody or its duration. The real control is vested in administrators. If 
the court has little control over what happens to the child it has even less information about what 
becomes of him. Once one of the above orders is made there are no procedures by which the Welfare 

ALRC 15, (1980), paraAI-44. The 'just deserts' principle has been defined as 'the link between established 
crime and deserved suffering [that] is a central precept of everyone's sense of justice, or, more precisely of 
everyone's perception of injustice.' Morris, 'The FUt\,re ofImprisonment: Toward a Punitive Philosophy,' 72 
Michigan LR, 1161, 1173 (1974). 
For a discussion of the law relating to committals to 1'<' • .:l.1,N. institutions, see para.53, 54. 
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Branch of the Department of the Capital Territory or the N.S.W. Department for Youth and 
Community Services is made accountable to the court. Once the orders are made those subject to 
them have no safeguards.under the Child Welfare Ordinance.9 They mayor may not receive the 
support and assistance which the court envisaged .when the order~ were ma?e. Where ~he court ?as 
sought to protect the public by means of a custodIal order, there IS no certamty that thIS protectIOn 
will be provided for the term fixed by the court, since the actual duration of custody is 
administratively determined. 
199. Case Study Although it does not involve an offender, the following case, brought to the 
attention of the Commission by the Attorney-General, illustrates the gulf between the lawyer's 
perception of a court order and the perception of tho.se who work with t~e child and pu.t th~ o~der 
into practice. Late in 1978 the Childrens Court commItted a 15 year-old gIrl to a N.S,W. mstltutIOn. 
She had been found to be 'uncontrollable' under s.55 of the Child Welfare Ordinance. It was ordered 
that the period of committal expire five months later, on her sixteenth birthday. The girl appealed to 
the Supreme Court. The appeal was heard in March 1979 and dismissed. Mr Justice Blackburn 
ordered that the girl be committed to a N.S. W. institution until her eighteenth birthday. On the same 
day that the appeal was heard, the Childrens Court dealt with the girl on a further uncontrollability 
charge and made a committal order in identical terms to that made by the Supre~e Cou~. In July 
1979 (less than six months later) the Welfare Branch of the Department of the CapItal Terrt~ory .was 
telephoned by an officer in the institution in which the girl had been placed. The officer mqUIred 
whether the girl's parents would have her back, as she 'was not seen to be gaining anything from the 
program'. The parents indicated that they were not willing to have her back. In August 1979 the 
Welfare Branch was again telephoned, and informed that the girl would be returned to her parents' 
care the following day. This occurred, and thus the girl remained in an institution for less than six 
months. When the matter later come to the notice of Mr Justice Blackburn, he drew the case to the 
attention of the Attorney-General. Notwithstanding the Judge's order (which had increased the term 
of committal), a release decision had been made by persons in no way answerable to the court which 
made the order, indeed without the court being consulted or informed in any way. 
200. Guiding Principles In its interim report, Sentencing of Federal Offenders, whic~ dealt w~th 
adult federal offenders the Commission emphasised the importance of clear, certam penaltIes 
proportional to the gr~vity of the crime. IO These qualities were seen as bein~ essential. to a fair 
dispositional system. Yet, although these principles provide a foundation on which to buIld pr?ce
dures for dealing with adult offel:ders, they do not provide a complete answer to all the questIons 
raised in relation to children. This does not mean that, when children are involved, the principles 
which have been identified as central to the criminal justice system should be rejected. The difficulty 
is that if a distinctive system for the young is to be retained, and that system is to be characterised by 
a bala~ce between criminal justice and welfare considerations, the guidelines adopted. in the above 
report must be modified in order to permit the special needs of the young to be taken mto account. 
To achieve the -necessary balance between competing objectives the following principles should be 
pursued. 

10 

o A combination offlexibility and court control. Although existing measures leave too much room 
for administrative discretion, the resulting flexibility is a quality which should not be removed 
from court orders directed towards young offenders. Greater flexibility is a feature which 
should distinguish procedures for children from those for adults. Humanitarian and imagina
tive measures which allow the special needs of the young to be taken into account should be 
utilised. Rigid, once-and-for-all orders are inimical to such an approach. However, if the 
concerns of the criminal law are to be given increased prominence, as the Commission 
believes they should, flexibility must be combined with greater court control. This combina
tion should be achieved in two ways: 
• Greater emphasis should be placed on specific, limited and well defined orders rather than 

on orders which permit those who administer them to exercise a virtually unfettered 
discretion during their operation. For example, in the proposals which follow, attention is 

The only exception is the special procedure for discharge of wardship created by s.26 of the Child Welfare 
Ordinance. 
ALRC 15, (1980), para.66. 
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11 

12 

13 

drawn to the importance of precise conditions in probation orders and to the desirability of 
the court making more use of specific placements rather than orders that the child live 
where directed by the Director of Welfare. However, if the necessary flexibility is to be 
achieved, provision must also be made for court monitoring and review of orders so that 
variations can be made. The argument that specific orders are to be avoided since they may 
necessitate further court proceedings if a variation is required does not provide a sufficient 
ground for rejecting these prc;posals. It is envisaged that the specialist magistrate should 
have a close and continuing involvement with children who are subject to Childrens Court 
orders. Review proceedings should constitute an important element in the court's perform
ance of its ror~. 

o Non-specific orders should, nevertheless, be retained. Such orders represent a determina
tion by the court that in some cases certain matters can appropriately be left to the 
discretion of the persons working with the child. Because, by definition, these orders permit 
flexibility, the necessary control should be produced by making provision for the Youth 
Advocate to monitor the way in which those responsible for the child's care exercise their 
discretion. If the Youth Advocate has this information it will be possible for him to 
intervene and to bring the matter back before the court should the implementation of the 
order seriously conflict with the court's expectations and objectives. 

o Whatever form the orders take, court monitoring of children's progress is crucial to the Com
mission's proposals. This monitoring will introduce into the system public accountability 
which has so far been largely lacking in those situations in which non-specific orders have 
been employed.!! Such a system would permit a proper sharing of control between the court 
and those who implement its orders. Although the exer.::ise of this control would permit the 
magistrate to have regard to the protection of the public, it would be wrong to see the court's 
assumption of a more active role solely in these terms. Greater court control would also 
protect and assist the child. If the offender is to be protected, he should not be simply 
consigned to a correctional agency. The interference with his liberty which probation or 
removal from home entails, and the consequent diminution of normal rights should be subject 
to precise legal rules. This can best be achieved if the court exercises close and routine control. 
Similarly, regular court supervision, rather than a surrender to administrative discretion, 
permits a check to be made on the health and welfare agencies' provision of appropriate 
services. A court may make an order to ensure that certain forms of assistance will be made 
available to a child. Continuing court scrutiny will make the responsible agencies accountable 
for any failure to provide this assistance. The adoption of monitoring procedures is designed 
to ensure that a court order means what it says. If §ilch an order is seen as an expression of the 
community's will, expressed by ajudicial officer according to law, it is necessary for the system 
to make provision for ensuring, as far as possible, that the community'S expectations are 
realised, whether these expectations relate' to the provision of therapeutic services or the 
imposition of restraints. Detailed recommendations for monitoring procedures are set out 
below. 12 

o Upper limits for intervention. If a balance is to be struck between legal and welfare considera
tions, it is imperative that the seriousness of the offence should determine the upper limits of 
society'S intervention in the life of a young offender. Society should not lay claim to extended 
powers in order to try to meet a child's needs. '[Plower over a criminal's life should not be 
taken in excess of that which would be taken were his reform not considered as one of our 
purposes.'!3 The setting of upper limits by reference to tariff principles is necessary to protect 

The importance of accountability and judicial control is 5tressed in a Canadian report. After pointing out the 
dependence of children on decisions made by adults, the report continues: 'Those decisions are sometimes left 
to one person or group of persons who are accountable to no one. It has become apparent that this absence of 
checks and balances in the legal and social welfare processes is unsatisfactory. The child who comes into 
contact with child welfare authorities should have the benefit of frequent reviews of his or her status in care. In 
reform legislation, we believe that judicial reviews of the child's status should be a cornerstone for building 
accountabilitY into child welfare practices.' Admittance Restricted, 95. 
Para.242f. 
Morris and Howard, Studies in Criminal Law, (1964), 175. 
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the, child against sustained intervention of questionable value which can result from the 
pursuit of child-saving policies.!4 This protection should be further assured by the adoption of 
the principle, advanced in the N.S.W. Green Paper, that the penalty suffered by a child for a 
particular offence should be no greater than that which would have been suffered by an adult 
who committed the same offence.!S The most important practical implication of this principle 
is that it should not be possible for a court to make an order depriving a child of his liberty if 
the offence is not punishable by imprisonment when committed by an adult. Further, any such 
order should not remain in. force for a period longer than the term of imprisonment which 
might have been imposed on an adult convicted of a similar offence. It cannot be too strongly 
emphasised, however, that the view that the response to a child's offence should not be 
disproportionate to 'the seriousness of the offence does not mean that the approach should be 
punitive and nothing more. Within the limits set by the 'just deserts' principle, the measures 
employed should reflect the imagination and humanitarianism which should particularly 
mark our methods of dealing with the young lawbreaker. 

@ Economy of punishment. In addition to advocating the concept of 'just deserts', the Commis
sion's interim report on sentencing federal offenders adopted the principle of e,conomy.16 This 
principle requires that the amount of punishment imposed on an offender should be limited to 
the minimum necessary to achieve community objectives. If this principle should guide the 
courts when sentencing adults, it should also be observed when young offenders are involved. 
Decisions affecting the young should be characterised by a special 'imder'3tanding of their 
immaturity, and hence particular care should be taken to limit the measures imposed. 

<8 A voidance of institutional measures. As detention in an institution is the most severe measure 
available to the courts, adherence to the principle of economy requires that wherever possible 
community-based measures l7 should be employed. By utilising such measures as probation 
and orders requiring evening or weekend attendance at appropriate centres every effort should 
be made to avoid removing convicted children from their homes. Reliance on alternatives to 
institutions should be adopted as an objective in its own right. This conclusion is based on 
what is known about the harmful effects of institutional life and about the consistently high 
rates of fe-offending among those released from institutions for young offenders. IS 

201. Legislative Statement of Principles In some Australian!9 and overseas20 jurisdictions the rel
evant statutes include general statements of the principles which should guide the Childrens Court in 
its dealings with children in trouble. In some instances the apprDpriate section does no more than 
place a general duty on the court to have regard to the future welfare of the child.21 An example of a 
more detailed provision is to be found in the South Australian legislation. Section 7 of the Children's 
Protection and Young Offenders Act 1979 (S.A.) states that in any p:roGeedings under that Act: 

14 

IS 

16 

17 

18 

19 

20 

21 

any court, panel or other body or person, in the exercise of its or his powers in relation to the child the subject 
of the proceedings, shall seek to secure for the child such care, correction, control or guidance as will best lead 
to the proper development of his personality and to his development into a responsible and useful member of 
the community and, in so doing, shall consider the following factors: 

The argument regarding the setting of upper limits is strengthened by the evidence which casts doubt on the 
efficacy of available treatment techniques. See para. 1 13. 
Green Paper, 45. The Department of the Capital Territory has expressed approval of this principle. Sub
mission, 57. 
ALRC 15, (1980), para.45 and 66. 
This is an imprecise but convenient term to describe measures which allow a convicted offender to remain in 
the community. These measures include probation, community service or other measures which require 
weekend or evening attendance, and l:~sidence in a hostel which allows an offender to- go out to school or 
work. 
See discussion, para.228. 
For example, Child Welfare Act 1960" (Tas,), s.4; Child Welfare Act 1947 (W.A.), s.25(1); and Children's 
Protection and Young Offenders Act 1979 (S.A.), s.7. 
For example, Children and Young Persons Act 1933 (U.K.), s.44 (I). 
For example, Child Welfare Act 1947 (W.A.), s.25(1). 
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(a) the need to preserve and strengthen the relationship between the child and his parents and other members 
of his family; 

(b) the desirability of leaving the child within his own home; 
(c) the desirability of allowing the education or employment of the child to continue without interruption; 
(d) where appropriate, the need to ensure that the child is aware that he must bear responsibility for any 

action of his against the law; and 
(e) where appropriate, the need to protect the community, or any person, from the v~olent or other wrongful 

acts of the child. 

The N.S.W. Green Paper expressed support for legislative statements of principle to guide those 
administering child welfare legislation.22 With regard to the making of the dispositional decision it 
was recommended that members ')f the Childrens Court should proceed on the basis: 

that juveniles who commit offences should bear responsibility for their actions, but because of their state of 
depei1dency a'nd immaturity, require as well, guidance and assistance; and 
that it is desirable, wherever possible, to allow the education or employment of the juvenile to proceed without 
interruption and to allow him to "eside in his own home.23 

The principles suggested in the Green Paper suggest a search for a balance, as proposed by this 
Commission, between a response to the child's offence and a response designed to take his special 
needs in(o account. Such a balance cannot be achieved under legislation which does no more than 
direct the court to consider the child's welfare. Commenting on the English provision requiring a 
COUlt dealing with a child to 'have regard to the welfare of the child'24 the Ingleby Committee drew 
attention to the confusion of purposes which a directive of this kind can produce. 

The weakness of the present system is that a juvenile court often appears to be trying a case on one particular 
ground and then to be dealing with the child on some quite different ground.25 

When a court acts in this manner the result can be more sustained intervention than is warranted by 
the seriousness of the offence. Accordingly, the new Child Welfare Ordinance and the practice of the 
Childrens Court should reflect the following principle: 

o Although the court must have regard to the welfare of a young offender, this objective must be 
pursued within the framework of orders whose upper limits are determined by the seriousness 
of the offence of which the child has been found guilty. 

Further principles which should be reflected in the new procedures are: 
o an order depriving a child of his liberty should be employed only in respect of an offence for 

which an adult would be liable to imprisonment; 
Il) wherever possible a child should be permitted to remain in his own home and to maintain his 

relationship with his family and continue his education and/or employment; and 
o intervention should be limited to the minimum necessary to achieve community protection. 

Measures for Young Offenders 
202. Outline 0/ Proposed Measures It is recommended that, if the facts of an offence are admitted or 
proved, the following measures should be available to the A.C.T. Childrens Court. Each of these 
measures should be available in respect of summary and indictable offences. The existing distinction 
between penalties for each category of offence should not be retained.26 The proposed measures are: 

22 

23 

24 

25 

26 

Green Paper, 9. The Department of the Capital Territory recommended that the new legislation contain a 
statement of guidelines, and favoured the approach adopted in s.7 of the Children's Protection and Young 
Offenders Act 1979 (S.A.). Submission 42-43. 
Green Paper, 43. 
Children and Young Persons Act 1933 (U.K.), s.44(1). 
lngleby Report, para.66. 
A similar approach was advocated in the Green Paper. There it was stated that, with regard to penalties, there 
is no need to retain the distinction between indictable and summary offences. Instead it was recommended 
that, for the purpose of sentencing, a distinction should be made between offences which, if committee! by an 
adult, are punishable by imprisonment and those which are not. Green Paper, 46. 
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• dismissal; 
• reprimand; 
• conditional discharge; 
• monetary penalties (I.e. restitution or a fine); 
(3 probation; 
• attendance centre order; 
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1& residential order placing the child in an open home or hostel; 
• custodial order placing the child in an A.C.T. institution for a maximum of six months; 
e committal to a N.S.W. institution27 for a specific period 110t exceeding two years; 
• other penalties available to the court in its capacity as a Court of Petty Sessions. 

203. General Changes Two general comments must be made about this range of penalties: 

27 

28 

29 

CD Restrictions on sentencing 'accarding to law'. The power of the Childrens Court to deal with a 
child 'according to law' and so employ measures other than those recommended above should 
be carefully circumscribed by the new legislation. For example, for reasons which are ex
plained below28, the power to release a child on a recognizance is not included in the above 
list, and it is not intended that the court should be permitted to employ it under the guise of 
dealing with a child 'according to law'. The object has been to provide the Childrens Court 
with a range of measures specifically designed for those under 18. It would defeat the purpose 
of the proposed reforms if the Childrens Court regularly employed measures which had not 
been so designed. However, there will be occasions on which penalties other than those listed 
will be appropriate. An example of an adult penalty which might be employed is the suspen
sion or cancellation of a driver's licence.29 The imprisonment of children by the Childrens 
Court should be explicitly prohibited. When a custodial sentence is required, the Childrens 
Court should have available to it custodial and committal orders allowing for children's 
detention in institutions specifically adapted to the incarceration of the young. If a child's 
offence is so serious that these custodial measures are inappropriate, the Childrens Court 
should employ its power to commit the child to the Supreme Court for trial or sentence. The 
Commission's recommendation should not be interpreted as a recommendation that in no cir
cumstances should a child ever be imprisoned. Imprisonment should continue to be available 
as a penalty for very serious offences by those under 18. However, it is the Supreme Court, and 
not the ChiIdrens Court, which should exercise the power to imprison in such cases. The 
imprisonment of the young is inherently undesirable. When an institutional committal is 
required, children lihould not be confined with adult offenders, but in institutions whose 
regimes are as far as possible adapted to their special needs. In its interim report on sentencing 
the Commission criticised the conditions in N.S.W. prisons.3o Every effort should be made to 
avoid confining A.C.T. children in these institutions, and pursuit of this policy is most likely to 
be facilitated if the use of imprisonment for children is seen as an exceptional course, open 

In this chapter and in Chapter 9 the Commission's recommendations regarding the power of the Childrens 
Court to make an order placing a child in a N.S.W. institution employ the terminology used in the present 
Ordinance. The proposals refer to the power to commit a child to a N.S.W. institution. This terminology has 
been retained notwithstanding the fact that the Green Paper has recommended the adoption of a new 
legislative formula. The formula proposed is committal to the control of the Minister and hence the Green 
Paper refers to control orders. (Green Paper, 61) The retention, in this report, of the existing A.C.T. formula 
makes for greater clarity and it is also the formula used in the Child Welfare Agreement Ordinance 1941 
(A.C.T.). If it is decided to re-negotiate the agreement between the Commonwealth and N.S.W. governments, 
consideration should be given to bringing A.C.T. and N.S.W. terminology into line. 
Para.209f. 
The power to cancel or suspend a driving licence is conferred by s. 193(5) of the Motor Traffic Ordinance 1936 
(A.C.T.). See also Motor Traffic (Alcohol and Drugs) Ordinance 1977 (A.C.T.), s.31-33. 

30 ALRC IS, (1980), para.207-21 I. 
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only to the Supreme Coyrt. Further, the N.S.W. Green Paper has endorsed the general 
principle that the Childrens Court should not have the power to imprison a child.31 

• Control of adjournments. The ChUdrens Court should be discouraged from fashioning its own 
penalties by employing adjournments. In many jurisdictions it is a regular practice for the 
Childrens Court to postpone sentence, adjourn a case and indicate that a particular course 
should be adopted during the adjournment. It might be suggested, for example, that the child 
receive psychiatric or other care. The implication is that, if this is done, the sentence will be 
lighter than would otherwise be the case. In the Commission's view it is the legislature's 
responsibility to state with reasonable precision the orders which a Childrens Court should 
make. The legislature cannot effectively exercise this responsibility jf the power of adjourn
ment can be employed to achieve a type of sentence for which the legislation makes no 
provision. However, it is clear that the court must retain the power to adjourn a matter, 
whether before or after a finding of gUilt. It may order that a report be prepared to assist it in 
the making of the dispositional decision, and obviously the exercise of such a power requires 
an adjournment. Similarly, there will be situations in which, though the court does not require 
a formal report, further information or the happening of a particular event will assist the court 
in determining the appropriate sentence. For example, a youth may have applied to join the 
armed forces and the court may feel that, if his application is successful, the imposition of a 
penalty would be unnecessary or even undesirable. In such a situation it is obvious that the 
court should be able to order an adjournment in order to make the most appropriate decision. 
Use of the power of adjournment in this manner is, however, quite different from the imposi
tion of imprecise and unauthorised forms of conditional penalty. Although, while the power 
of adjournment exists, resort to penalties of this kind can never be wholly eliminated, signifi
cant controls can be imposed if the length of adjournments is strictly limited. Accordingly, the 
Childrens Court should be obliged to make one or more of the above orders within six months 
of a finding that an offence has been proved. The Commission appreciates that such a require- . 
ment could be rendered ineffective by the simple expedient of the court's refraining from 
making a finding or delaying such a finding. However, it would be the Commission's expecta
tion that the legislative intent. .gf the proposed reform would be observed. 

204. Dismissal In its interim report on sentencing, the Commission discussed s.19B of the Crimes 
Act 1914 (Cwlth), and commented favourably on the value of a dismissal of the kind for which 
provision is made in that section.32 In the A.C.T. a similar power is made available to the Childrens 
Court under s.S9(a) of the Child Welfare Ordinance. The power to dismiss a charge is typically used 
when the court considers a matter to be trivial. It should be retained. 

205. Reprimand Section 59 of the present Ordinance also makes provision for a child to be 
admonished and discharged. This power, often referred to as a power of absolute discharge, should 
also be retained. However, the terminology should be simplified and the new Ordinance should 
authorise the court to make an order reprimanding the child. The powers created by s.59 may be 
exercised 'having regard to all the circumstances and to the welfare of the child or young person.' 
The new Ordinance should make it clear that the power to dismiss a charge or to reprimand a child, 
like other powers exercisable without the entry of a conviction33

, should be employed if the court 
considers such a course to be in the interests of the child's welfare. 

206. Restitution An order requiring an offender to make restitution to the victim of his offence has 
obvious appeal. It is rational that the offender should be asked to make redress. Such an obligation is 
one which a child will readily understand. The requirement is a constructive and positive one, and is 

31 Green Paper. 49. The only exception envisaged by the Green Paper was the retention of a special power of 
imprisonment in respect of older juveniles guilty of serious misconduct in a training institution. The Commis
sion has not dealt with the difficult question of methods of handling misconduct in institutions. See Green 
Paper. 49, 51, 63-64, Muir Report. 97, and Child Welfare Act 1939 (N.S.W.), s.57. As has been noted 
(para.173) there is a need for regulations or an Ordinance dealing with Quamby Children's Shelter. If an 
institution for juveniles is established.in the A.C.T., the regulations or the Ordinance should cover methods of 
dealing with misconduct in this institution. 

32 ALRC 15 (1980), para.356-357. ' 
3) The orders which it should be possible to make without the entry of a conviction are discussed in para.240. 
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explicitly concerned with the victim and the loss or injury suffered by him. Too often the criminal 
law ignores the victim.34 An order to make restitution is directly related to the offence. 

There is a reality involved: society does not sanction fraud or other forms of theft; it. does not appr~ve inju~y 
inflicted upon an innocent person. Society wants to make sure the offender realises the enormity of hiS 
conduct, and it asks him to demonstrate this by making amends to the individual most affected by the 
defendant's depredations.JS 

Notwithstanding the advantages of a restitution order, it is necessary to take into account the n~ed 
for the court, before ordering monetary restitution to be made, to ensure that the sum is one which 
the offender is able to pay. This consideration is of particular relevance to children, who are less 
likely than adults to have money of their own. It must be emphasised that it is the child's .means 
which should be the subject of inquiry Although it must be recognised that often pa~ents will pa~, 
every effort should be made to see that the making of restitution is accepted as the chIld's responsI
bility. There may be little point in imposing a monetary penalty on a c~ild if the paren~s pay and.the 
child is not made answerable for his offence. Resort to such a penalty will generally be 1Oappropnate 
if there is no reasonable possibility that the child will be able to pay. However, care should be taken 
to avoid too rigid an approach. There wiII be occasions on which the court might wish to impose a 
financial penalty on a child and leave it to the family to arrange how paymen~ s~lOuld be made. ~he 
parents might initially make payment. In s~ch a ca~e the penalty.should be limited to a ?um whIch 
the child wiII be able to repay. Further, In reachmg a conclUSion about the appropnatenes~ of 
ordering a child to make restitution, the court must also take care not to prevent. or disco~r~ge 
parents from offering to pay restitution on behalf of the child. To do so would be unfair to the. victIm. 
In its report on sentencing, the Commission discussed some of th~ matt.ers raised b~ a reqUlrcn;::nt 
that a court take into account the means of an offender before Imposmg a financial penalty. A 
Victorian Act at one stage imposed such an obligation on magistrates and justices, but the relevant 
provision was repealed.37 The Commission was not impressed by the argu~e.nts wh~c~ led to its 
repeal. Accordingly it recommended the enactment of a Commonwealth prOVIsIOn oblig1Og a court, 
when sentencing a federal offender, to make an assessment of the offender's means whenever the 
imposition of a financial penalty is contemplated.J8 A provision in ~imilar terms should be emb?died 
in any new legislation dealing with the powers of the A.C.T. Ch!ld~ens Court to order a c~lld to 
make monetary restitution or to pay a fine. The amount of the restitutIOn ordered should be directly 
related to the child's ability to pay. It should also, of course, be directly related to the actual harm 
caused although on occasions it will be appropriate to order the making of partial restitution. 
Payme~t of the amount ordered should be by way of a lump sum or in instalments. One further issue 
raised by an examination of restitution and other monetary penalties i.s th~t such measu~es f.avour 
the more affluent. Care must be taken to avoid the making of orders, which, 10 effect, permit chIldren 
of more affluent parents to receive more lenient treatment. The point is particularly relevant to the 
making of restitution orders. A child of more affluent parents who is in. a pos~tion to make ?ood ~he 
loss or damage caused could well be released without any further actIon be10g taken agamst ~In:t. 
The child who is not in a position to do so could, as a result, suffer more severe consequences. ThiS IS 

not a matter which may be readily dealt with in legislation39
, but it is one to which the courts must be 

continually sensitive. Prov~sion should also.be made for restitution ~n ki":d. There will b~ si.tuatio?,s 
in which the court may WIsh to order a chIld to perform work which will benefit the VIctim or LO 

make good damage caused. Such a requirement could be imposed as part of an order conditionally 

34 

3S 

36 

37 

38 

39 

For a discussion of the desirability of the criminal law paying greater attention to the victim, see ALRC 15, 
(1980), para.387. 
Dressler, Practice and Theory of Probation and Parole (2nd ed., 1969),241. 
ALRC 15, (1980), para.382-385. . . 
The relevant provision was 8.57 of the Magistrates' Courts (Jurisdiction) Act 1973 (VIC.) ThiS stated: 

In fixing the amount of a monetary penalty a Magistrates' Court or justice shall take into consid~rat.ion 
among other things the means of the offender so far as they appear or are known to the Court or Justice. 

This section was repealed by the Magistrates' Courts (Amendment) Act 1975 (Vic.), s.3. 
ALRC 15, (1980), para.385. . ' 
One possible legislative approach would be the formal adoption of the Swedish day fin~ system. With regard 
to children, such a system would be feasible only in respect of older children who are In employment. For a 
discussion of the Swedish day fine system see ALRC IS, (1980), para.383-384. 
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discharging a child.40 A requirement of this kind should be limited to the performance of services for 
the victim. Where it is felt that a child should undertake some form of community service this 
objective should be pursued within the framework of an attendance centre order.41 In the United 
States some restitution programs bring about a victim-offender confrontation, and involve the 
victim in the development of a restitution planY This course might be a particularly suitable one in 
some cases involving property offences. Obviously the arrangement of confrontations of this kind 
will not always be appropriate. However, there will be occasions on which such a meeting wiII 
benefit both offender and victim. The court should consider this possibility. Finally, it should be 
noted that the subject of restitution orders raises a number of complex issues. A thorough examin
ation of these issues must await the completion of the Commission's sentencing referel1ce. Although 
existing A.C.T. laws do deal in a limited manner with the courts' powers to order restitution4J, it is 
desirable that, as an interim measure, the new Ordinance should clearly indicate that the Childrens 
Court's powers include the power to make a restitution order. 

207. Fines The fine is a measure which should continue to be available to the Childrens Court. The 
imposition of a fine provides a simple, clear penalty which can be readily adapted to the seriousness 
of the offence. A further advantage is that fines are economical, since they produce revenue for the 
state and usually cost little to administer. Although the Court of Petty Sessions Ordinance 1930 
(AC.T.) contains a general provision relating to the imposition of fines, this provision is v~ry 
limited, as it. ,ets a maximum fine of $50.44 For offences not covered by this section, the power to 
impose a fine is available to the Childrens Court only if it is conferred in respect of a specific offence. 
It is therefore necessary to make a distinction between those offences in respect of which a power to 
impose a fine has been specifically conferred, and those in respect of which no such power, or the 
very limited power under s.188(2) of the Court of Petty Sessions Ordinance 1930 (AC.T.), is 
available. Where the offence of which a child is found guilty is, in the case of an adult, punishable by 
a fine, the maximum fine which the Childrens Court is authorised to impose should be that set by the 
enactment creating the offence. This limitation is in line with the basic principle that a young 
of render should not be liable to a greater penalty than an adult convicted of the same offence could 
receive. When there is no provision for the imposition of a fine other than that contained in s. I 88(2) 
of the Court of Petty Sessions Ordinance 1930 (AC.T.), it should be open to the Childrens Court to 
impose a fine regardless of the nature of the offence and of the penalty laid down in the enactment 
creating the offence. To cover this situation, the new legislation should set a maximum fine. It is 
recommended that this figure be $1000.45 Provision should be made for a fine to be paid in a lump 
sum or in instalments. Where necessary, the child should be given a specified time to pay. The 
amount of the fine should be directly related to the seriousness of the child's offence, any prior 
convictions, and to his ability to pay. In the discussion of restitution it was emphasised that the court 
should inquire into the child's means and should endeavour to ensure that the sum is paid by the 
child himself. These comments are equally applicable to the fine. The possibility of discrimination 
against the less affluent is greater when fines are employed, since, although it is a common practice 
for magistrates in the AC.T. Childrens Court to put questions as to Hle child's ability to pay, there is 
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4S 

Conditional discharge orders are discussed in para.215. 
See para.224. 
For a discussion of this practice, see Scutt, Restoring Victims oj Crime, (1980), 23-26. 
See s.437 of the Crimes Act 1900 (N.S.W.) as amended in its application to the A.C.T. and Crimes Act 1914 
(Cwlth) 5.2IB. 
The relevant provision is s.188(2) of the Court of Petty Sessions Ordinance 1930 (A.C.T,). This states that 
where the Court of Petty Sessions 'has authority under an Ordina.nce, other than [the Court of Petty Sessions 
Ordinance] or any law, whether past or future, to impose imprisonment for an offence punishable on summary 
conviction, and has no authority to impose a fine for that offence, it may •.. , if it thinks that the justice of the 
case will be better met by a fine than by imprisonment, impose a penalty not exceeding Fifty dollars .. .' 
Further, an offender in default must not be made liable to a greater term of imprisonment than that to which 
he is liable under the Ordinance authorising the imprisonment. Cf. Crimes Act 1914 (Cwlth), s.16. 
Cf. Green Paper, 46, which suggested that a fine imposed by the Childrens Court should not exceed the 
maximum prescribed under the relevant Act or law, or $500, whichever is the lesser. The setting of an overall 
maximum seems arbitrary and unnecessary. The Commission's preference is for the adoption of the maxi
mum prescribed by law or, where no provision is made for the imposition of a fine, a maximum fine of $1000. 
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always the possibility that standard fines, calculated on a tariff basis, wil! b~ imposed. As a matter of 
principle, restitution orders are generally preferable to fines.46 The fine IS. simply a penalty, ~her~as 
restitution confers benefits on the victim and makes the offender responsible ~or compensatmg him. 
A fine should not be imposed if it will stand in the way of the .offender. m~kmg recompense to the 
victim. 'It is certainly' undesirable for the state to compete With the victim for the often ~eager 
resources of the defe~dant.'47 Procedures for dealing with non-payment of monetary penaltIes are 
discussed below. When the subject of default is considered, it should not be overlooked that the 
figures quoted earlier on payment of fines imposed on children48 .suggest that the problem may not 
be an unduly serious one. However, it is not known whether this IS because a large number of fines 
were paid by the parents on the children's behalf. 

208. Failure to Pay If monetary penalties are employed, it is necessary to decide .on the course to be 
adopted if the child defaults, either by failing to make any payment or ~y not paymg as ?rd~re~. The 
sanction provided by the Child Welfare Ordinance for default is c?mml!tal to a shel~er, mstltutlon or 
prison.49 In practice young fine defaulters are held in Quamby Chlldren ~ Shelter: It IS n?rmal for the 
Childrens Court when imposing a fine, to specify the number of days detentIon whlCh are to ~e 
served in default. Such a practice can also produce discrimination against the less affluent. It IS 
unjust to expose a perso~ to a ~~s~odial penalty. si~pl~ b~c~use !le l~cks the means ~o obey th: 
court's order. To avoid this possibility, the CommissIOn, mlts mtenm l.eport on sentencmg, !ec0r;t 
mended that, so far as offences against Commonwealth and A<?T. laws ~r~ concerned; th~ Impns
onment of adults for the non-payment of a fine should be permitted o~ly If the de~ault IS Wilful and 
without reasonable excuse. so It should be noted that this recommendatIOn was deSigned ~ot only to 
limit the use of custodial penalties for fine default, but also to put an end t~ the auto.matlc r~so~ to 
detention when a fine is not paid. Both these objectives sho,;,ld be r~,fl.ected m the revised legislation 
for dealing with young offenders in the AC.T. Where a chIld has faded to pay a fine or mo~eta~y 
restitution ordered by the court, he should be brought bef~re th(~ Childrens. Court to explam hiS 
default. A custodial measure should be imposed only after It has been estabh~h<:d that the .defau!t 
was wilful and without reasonable excuse. The court should not! however, be hmlte~ to .the ImpOSI
tion of a custodial penalty when a wilful default has been estabhfjhed. As an alternative It should be 
open to the court to make an attendance centre order.sl The cust.odial pen~lty.sh~uld take the ~orm 
either of a committal to a shelter, to an AC.T. institution, or to ~ N.S.W. mstlt~tlOn :or a specified 
number of days not exceeding 30. The only shelter in the AC.~. IS Quamby Children s ~helte~. The 
detention of fine defaulters in this shelter is most undesirabl.e, ~mce they must be h<:ld With children 
on remand and the institution is small and its resources hmlted.52 Ho~ev~r, until the (\.C.T. es
tablishes its own institution for sentenced childrenSJ, there is 1.10 alternative If the detention of fine 
defaulters in N.S.W. is to be avoided. Where the failure to pay a fine or a sum ordered by way of 
restitution is not wilful and without reasonable excuse, it should be open to the court to order: 

47 

48 

• that the fine be reduced or remitted; 
• that the child be given time or further time to pay; . . . . 
e that, where the order directed a lump sum payment, the sum be paid 111 1I1stalments, or 

See discussion Juvenile Justice Standards Project, Dispositions, 53. See also ALRC 15, (I9~0), para.387. . 
American Bar' Association Project on Standards for Criminal Justice, Standards Relatmg To Sentencmg 
Alternatives and Procedures. (1968), 126. 
See para.96. 

49 Child Welfare Ordinance 1957 (A.C.T.), 5.62(1). . . 
SQ ALRC 15, (1980), para.380. See also s.l8B which was propos(ld by the CommissIOn as an amendment to the 

51 
Crimes Act 1914 (Cwlth), id., 570. . . f' C 
Discussed para.224. For an example of a provision permitting the imposition of a. sImIlar type 0 ~ sanctIon or 
the non payment of a fine, see s.1 OA of New Zealand's CrimiJ:lal Justl~e Amendment .~ct 1;62 . ..,ee als~ s.99a 
of the Children's Protection and Young Offenders A;t 19?9 (S.~.) whlc? ~a~es provIsIOn ,or a fine de_aulter 
to serve a period of detention on a periodic, non-resIdentIal baSIS. ProvIsIon IS also made for the defaulter to 
participate in a work project or program, (id., s.99a(3)(d». . . . . . 

.!2 The Department of the Capital Territory has expressed the view that It IS mapproprtate to confine fine 
defaulters in Quamby Children's Shelter, Submission, 71. 

Sl See discussion, para.229f. 
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e the impo~it!on, in lieu of the fine, of any other measure op~n to the Childrens Court in respect 
of the ongInal offence (other than an attendance centre order or committal to a shelter or 
institution), 

As a further protection fo~ children who are unable to pay a fine or other financial penalty, provision 
should be made for the chtld to apply to the court for an order that the financial penalty be wholly or 
partly remitted, or that the time to pay be extended.54 

209. .R.e/ease on a Recognizance: The Nature of the Order Before considering release on a recogniz
ance, It IS necessary to undertake a detailed examination of the nature of the different types of order 
which make provision for the conditional release of offenders. A distinction must be made between 
an order postponing sentel(Ce and one by which the court divests itself of the matter on the 
understanding that the defe;:ldant will observe certain conditions. The Child Welfare Ordinance 
makes provision for both types of orders. Under s.59(c), when an offence has been admitted or 
proved, the Childrens Court may, without proceeding to a finding of guilt, 

dischar~e the child or young per~on conditionally on his entering into a recognizance, with or without a surety 
or sureties, to be .of good ?ehavlOur, to comply with such terms and conditions as the Court specifies and to 
appear for a findl.ng of g~llt and to b~ further dealt ~ith in accordance with the provisions of [s.57 or s.58] if 
called on at any time dunng such penod, not exceedmg three years, as the Court specifies. 

This pr?visio~, ?y creating an obligation to appear in court to be further dealt with if called upon, 
~akes. It explicIt th~t no sentence has been imposed for the offence and that the possibility of 
ImpOSIng a sentence IS to be kept open. In contrast is s.57(1)(e) under which the court may 

~n addition to. or in su~stitutio~ for a committal [to an institution], require the child or young person to enter 
mto a recogmz~~ce, with or without a surety or sureties, to be of good behaviour, and to comply with such 
terms and conditIons as the Court specifies, for a term of not less than twelve months or more than three years. 

~elease on probation, under s.?7(1)(a) or s.58(a), seems to represent the same type of conditional 
dIscharge. The nature of the dIfferent types of release order has been examined in a number of 
Australian decision.s. In GriJ(i~hs v. The Queen S5 the High Court heard an application for special 
leave t~ appeal agaInst a decIsIOn of the N.S. W. Court of Criminal Appeal. The appellant had been 
dealt wIt.h by Judge ~oran in the ~.S.W. District Court after pleading gUilty to a number of offences 
of breakIng and entenng and stealIng. The Judge had remanded him for 12 months for sentence. and 
had released ~i~ on a bond, the co~ditions being that he was to be of good behaviour for the pe~iod, 
accept supervIsIO~ from the ProbatIon and Paroie Service, and appear in court for sentence if called 
upon to do so durIng the p~ri?d. The Attorney-General for the State of New South Wales appealed 
to the N.S.W. Court of CnmInal Appeal on the ground that the disposition was inadequate. That 
Court allowed the appeal. The Attorney-General's appeal was brought under s.5D of the Criminal 
Appeal Act 1912 (N.S.W.), which confers on him the right to appeal against 'any sentence pro
nounced' by the Supreme Court or by the District Court. The main question argued before the High 
Court was whet~er Judge Goran's order was a 'sentence' within the meaning of s.2 and 5D.56 The 
Court held that ~t was not, and that therefore the Court of Criminal Appeal had no jurisdiction to 
?ear and dete:mme the appeal under s.5D. It must be emphasised that the High Court was consider
Ing an orde: In the form of a deferred sentence. Judge Goran had prefaced his explanation to the 
appellant WIt~ the words, 'I won't deal with you today, 1 will deal with you in twelve months time.'57 
The order WhICh the Judge fashioned was very similar to the so-called 'common law bond'. Both Mr 
Justice Jacobs and Mr Justice Aickin pointed out that there was no essential legal difference between 
such a bond and Judge Goran's order.58 The order also had a good deal in common with one made 
under s.~56A ~f th.e Crimes :'-ct 1900 (N.S.W.), the important difference being that an order made 
und~r thIS sectIon IS made wIthout the entry of a conviction, whereas Griffiths had been convicted. 
SectIOn 55?A(1)(b), when ~ead in conju?ct~on with s.556A(!A), is the equivalent of s.59(c) of the 
A.C.T. ChIld Welfare OrdInance. The sIgmficant passages m the judgments in Griffiths are those 

.14 Cf. ALRC 15, (1980), para.386 and Motor Traffic (Alcohol and Drugs) Ordinance 19i·7 fA.C.T.) s.30. 
.IS (1977) 137 CLR 293. ' , 
.16 'Sentence' is defined in s.2 of the Criminal Appeal Act 1912 (N.S.W.). 
57 (l977) 137 CLR 293, 296. 
.18 id., 323-4 and 344 respectively. 
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dealing with the nature of the order made by Judge Goran, especially the comments made by 
Justices JacobsS9 and Aickin.60 The latter emphasised the provisional nature of the order by citing61 a 
passage from R. v. David 62: 

It is commonly said that a person is brought up for breach of recognizance ... The phrase is a natural one to 
Uile, but it is an inaccurate phrase. The person in those circumstances, and the appellant in this case in these 
circumstances, was not brought up for a breach of recognizance. He was brought up before the court to 
receive the judgment of the court, upon a conviction recorded against him, which up to that date had never 
been passed. In other words, he was brought up for sentence. 

In the view of Mr Justice Aickin the authorities establish that: 
when, on breach of a condition of a recognizance, the offender is brought before the court it is for sentence on 
the original offence, not for breach of the recognizance. Accordingly the original order cannot be a sentence in 
the ordinary meaning of that term.63 

210. The conclusions reached in Griffiths v. The Queen apply to a certain type of order only, an 
order of the kind characterised above as a postponement of sentence. They do not apply to all 
recognizances. That this is so was made clear in The Queen v. Carngham6

\ where the High Court had 
to consider a case involving a decision to release an offender under s.20 of the Crimes Act 1914 
(Cwlth). The relevant parts of s.20 are as follows: 

(l) If the Court thinks fit to do so, it may release any person convicted of an offence against the law of the 
Commonwealth without passing any sentence upon him, upon his giving security, with or without 
sureties, by recognizance or otherwise, to the satisfaction of the Court that he will be of good behaviour 
for such period as the Court thinks fit to order and will during that period comply with such conditions as 
the Court thinks fit to impose, or may order his release on similar terms after he has served any portion of 
his sentence. 

(2) If any person who has been released in pursuance of this section fails to comply with the conditions upon 
which he was released, he shall be guilty of an offence. 

Penalty: Imprisonment for the period provided by law in respect of the offence of which he was previously 
convicted. 

In the District Court of N.S.W. Judge Smith had sentenced Carngham to two years imprisonment, 
but had ordered that, pursuant to s.20(1), he be released on a recognizance after he had served six 
months of the prison sentence. The Commonwealth Attorney-General appealed, under s.5D of the 
Criminal Appeal Act 1912 (N.S.W.), to the Court of Criminal Appeal of N.S.W. against the sen
tence. The Court of Criminal Appeal relied on Griffiths and held that it had no jurisdiction to 
entertain the appeal. In dealing with the Commonwealth application for special leave to appeal 
against this decision, the High Court placed particular emphasis on the fact that Judge Smith's order 
had produced a 'split sentence' different in kind from the order considered in Griffiths. It viewed the 
order in its entirety and therefore ruled that it was a 'sentence' within the meaning of s.5D. Only two 
of the Justices expressed an opinion on the nature of a release on a recognizance under the first part 
of s.20(1). Mr Justice Jacobs stated that the orders envisaged under s.20 are significantly different 
from the kind of orders considered in Griffiths. The orders considered there 'were essentially releases 
on bail pending a final determination of the matter of sentence'. 65 After pointing out that it was not 
necessary in the case before him to determine the nature of an order under the first part of s.20(1), 
Mr Justice Jacobs stated that he inclined to the view that it did not follow from Griffiths that such an 
order is not a sentence as defined in the Criminal Appeal Act. 

First, it is a final order and, se:"ondly, it is an order for release only upon giving security. It is implicit that the 
defendant will be imprisoned unless and until the security is given. It is more akin to an order for recogniz
ances for good behaviour as a punishment for a misdemeanor than a deferral of sentence.65 

.19 id., 319-324. 
6D id., 339-345. 
61 id., 343 . 
62 [19391 i All E.R. 782,785. See also R v. Sprattling[1911] I K B 77, 81, and R v. Nicholson [1951] VLR 273, 274 . 
6) (1977) 137 CLR 293, 345 . 
64 (1978) 140 CLR 487. 
6.1 id., 495 . 
65 id., 496. 
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Although basing his decision that the order against Carngham was different from that considered in 
Griffiths (since the former included the imposition of a period of imprisonment), Mr Justice Aickin 
also made some comments on the nature of the powers conferred by s.20(1). In his view the 
provisions of s.20 give 'a power of quite a different nature from that exercised by the District Court 
Judge in Griffiths v. TIle Queen.'67 Under the order made against Carngham there was 

no possibility ... that the respondent could come back before the trial judge for the imposition of a sentence, 
or a different sentence, upon the original offence. The statutory context seems to me to make that abundantly 
clear.68 

211. It should also be noted that, in Griffiths, Chief Justice Barwick seems to have regarded an 
order under s.20 as definitively disposing of the consequences of a conviction, in contrast to the 
order made by Judge Goran.69 Further support for the view that release on a recognizance under s.20 
of the Crimes Act 1914 (Cwlth) is fundamentally different from a deferred sentence is to be found in 
Devine v. The Queen.70 The interest of this case lies in the High Court's examination of an order 
releasing an offender on a recognizance. This order was made under s.20, and the trial Judge had 
included in it a direction that the offender appear for sentence when called upon to do so. S~ction 
20(1) makes no provision for the imposition of such a condition. The judgments of Justices 
Windeyer and Owen suggest that a direction to come up for sentence if called upon is incompatible 
with an order under s.20. Although he did not find it necessary to express a concluded opinion on 
the point, Mr Justice Owen stated that he felt 'considerable doubt' whether a convicted person who 
has been released under s.20(1) can later be called up and sentenced for the offence of which he has 
been convicted.71 Mr Justice Windeyer went further. In his view an obligation to come up for 
sentence on the original charge cannot be made a condition of a release under s.20. 

That is because when s.20 speaks of releasing an offender 'without passing sentence upon him', it does not, I 
consider, refer to releasing him from custody with sentence postponed, but to releasing him absolutely from 
liability in respect of the conviction. He may still, if he breaks his bond, suffer a penalty equivalent to that 
provided by law for the offence of whic;l he was convicted. But that is because s.20(2) creates a new 
substantive offence, namely failure to comply with the conditions on which he was released. The possibility of 
conviction and sentence for that offence is not I consider compatible with a continuing liability to be 
sentenced for the old offence.72 

212. Implications What do these authorities establish of relevance to this inquiry into the types of 
order which are and ought to be available to a court dealing with young offenders? They support the 
view that a broad distinction can be made between two types of order releasing an offender on a 
recognizance. On the one hand there is an order which can properly be described as a deferred 
sentence, and on the other, there is a release which, though subject to conditions, amounts to a final 
disposition of a case. The most important feature of the former kind of order is that, although it may 
include conditions, no sentence is imposed in respect of the offence. The possibility that a sentence 
will be imposed for the offence is kept open. This may be done either by way of a provision requiring 
the defendant to come up for sentence if called upon, or the court may remand the defendant to re
appear before it on a specified date to face sentence. The second typ~ of order can properly be 
described as a conditional discharge; the court has reached its decision regarding the offence. The 
defendant is discharged on certain conditions, and if he obeys these conditions nothing further will 
occur. His obligation to conform to these conditions is his sentence in respect of the offence. Since 
Griffiths v. The Queen dealt with the former type of order only, it would be wrong to regard it as 
establishing that in no circumstances can a release on a recognizance be regarded as a sentence. As 
will be shown, this point becomes important when consideration is given to the desirability of 
retaining a release on a recognizance as a disposition available to the courts. Finally, the foregoing 
analysis indicates how complex and confusing the law in this area is. The law governing the various 
forms of release on a recognizance lacks the clarity which the criminal law should exhibit. It is 
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id., 500. 
id., 500. 
(1977) 137 CLR 293, 304. 
(1967; 119 CLR 506. 
ie.\.,524. 
id., 516. 
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unsatisfactory that the law should be unclear on such fundamental questions as when an order can 
be regarded as a final disposition and when the court retains the right to recall an offender to be dealt 
with for the original offence. The proposals which follow outline new forms of order which qo not 
exhibit the uncertainty and potentiality for injustice, actual or perceived, inherent in the existing 
releases on recognizance. 
2l3. AhDlish Release on Recognizance? An order which permits the Childrens Court to impose 
conditions on an offender and to keep open the possibility of bringing him back to be dealt with for 
the original offence is objectionable for several reasons. 

73 

o Double jeopardy. On one view of the matter, orders of this kind result in a form of double 
jeopardy. The crucial question is whether a release on a recognizance amounts to a 'sentence' 
in its own right. If it does, any further proceedings in respect of the same offence are open to 
the objection that the child should not be sentenced twice. In considering this objection it is 
necessary to refer to the three High Court decisions discussed above. On the basis of these 
decisions it would be possible to argue that, though a genuine conditional discharge (which 
represents a final disposition of a case) must be regarded as a sentence which precludes a 
further disposition in respect of the same offence, an order in the form of a deferred sentence 
cannot be regarded as a sentence. It could be argued, on the authority of Griffiths, that a child 
on whom a deferred sentence has been imposed could not complain that he has been 
sentenced a second time if he is subsequently dealt with for the original offence. It is, however, 
possible to challenge such an argument. The judgments in Griffiths can be viewed as limiting 
themselves to an interpretation ofs.2 and SD of the Criminal Appeal Act 1912 (N.S.W.). They 
do not address themselves to the broader question of the impact of a release on a recogniz
ance. Such a release can impose substan~ial obligations on an offender. For example, he can be 
required to accept supervision. To claim that the imposition of such obligations is not a 
'sentence' because they are incorporated into an order postponing sentence, is artificial. 
Finally, though a careful reading of Griffiths, Carngham and Devine reveals important theor
etical distinctions between the two types of orders, in practice their effects may be indistin
guishable. Unless (as in Griffiths) the court sets a date on which the offender must re-appear 
before it to be dealt with for the original offence, an order made under a provision such as 
s.S9(c) of the Child Welfare Ordinance (which keeps open the possibility that the child will be 
re-called to be further dealt with) is normally regarded as a final disposition. Usually the court 
and the offender act on the understanding that the matter has been completed, and that the 
offender will re-appear before the court only if he is in breach of any of the conditions 
attached to the discharge order. Thus it can be argued that there is little practical difference 
between a conditional discharge and a deferred sentence.73 If this argument is accepted it 
follows that, whichever type of ordl;'~ is made, subsequent proceedings in respect of the same 
offence expose the child to a form of double jeopardy. 

.. Finality o/punishment. A sentencing court should make up its mind. In reality a release on a 
recognizance represents a court's decision that, because the offetlce is not serious, or because 
there are extenuating circumstances, a release on certain specified conditions is all that is 
required. It should not be open to the court to re-consider the matter months or even ye .. 1rs 
after the offence occurred. It is very likely that, if re-called to be sentenced for the original 
offence (which under s.S7(l)(e) or s.S9(c) can be as long as three years after the initial appear
ance), a child would often find the procedure incomprehensible. 

• Nature 0/ conditions. One condition which is commonly attached to a release on a recogniz
ance is an obligation 'to be of good behaviour'. In its interim report on sentencing the 

For a further discussion of this point, see Rinaldi's note on Griffiths in the Criminal Law Journal. He 
comments: 'That the decision to respite sentence was inconsistently accompanied by an order to enter into a 
good behaviour bond subjecting the applicant to supervision seems to indicate that the 'non-sentence' was in 
fact accompanied by an order which did qualify as a sentence, and this ought to have sufficed to activate the 
jurisdiction of the Court of Criminal Appea\. The relevance of the additional order made by the trial judge 
was not considered in depth by any member of the High Court ... Judged against the realities of the situation 
rather than by the minor formal difference created by the trial judge specifying an actual date for finalising 
sentence ... the bind-over in [Griffiths] is difficult to distinguish from a sentence.' Rinaldi, (1977) I Crim LJ, 
333,335. 
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Commission has expressed reservations about this imprecise requirement.74 The phrase is a 
vague one which lends itself to a number of different interpretations. A directive 'to be of good 
behaviour' does not give the offender a precise indication of his obligations or of the type of 
activity which will be classified as a breach of the conditions of his release. The phrase lacks 
the certainty and clarity which should characterise a penal provision. Further, it would be 
unjust to bring a child released on such a recognizance back before the court as a result of 
minor misbehaviour not amounting to a criminal offence. 

• Commission of a further offence. In practice, breach proceedings will normally be instituted 
only if the child commits a further criminal offence during the period of his conditional 
discharge. This being so, the undesirability of a. procedure which focuses on the original 
offence becomes more obvious. The child will be dealt with for the later offence and, in fixing 
the penalty for this offence, the court will take into account the fact that its trust was misplaced 
and that the child has not responded to its earlier leniency. It may therefore decide to impose a 
more severe measure. This the court may do without invoking the powers conferred by the 
recognizance provisions. Thus the imposition of a penalty for the original offence may not 
only be unjust and inappropriate, it may also be unnecessary. 

(;) Forfeiture of bond. Another feature of a release on a recognizance is the liability of the child 
and of any surety to forfeit a specified sum of money. The threat that the money will be 
forfeited is intended to act as a deterrent to a breach of the conditions imposed. This aspect of 
the measure is also open to criticism. A breach amounting to an offence can be satisfactorily 
dealt with without resort to the obligations of the bond. If, when a subsequent offence comes to 
notice, a monetary penalty is appropriate, then the court may impose one. It may do so 
without being tied to a sum which the passage of time may have rendered inappropriate. 

® Unfair punishment. A procedure whereby the breach of a condition of a recognizance makes it 
possible to sentence the offender for the original offence is potentially unjust. It is, for 
example, theoretically possible for a person to be released on a bond for a period of 12 
months, to live a blameless life and to adhere to all the conditions imposed, and then to be re
called for sentence. If the purpose of the recall is to deal with the original offence, the court is 
under no obligation to take into account the offender's adherence to the conditions of the 
recognizance. Concern with the original offence can also be thoroughly inappropriate if the 
offender's breach of the recognizance takes the form of an offence quite different from the 
ol'"iginal one. The facts of Devine v. The Queen 7S clearly illustrate the problem which can arise. 
There the offender had been placed on a bond following a conviction for carnal knowledge of 
a girl below the age of consent. The subsequent offences which amounted to a breach of the 
condition to be of good behaviour were traffic offences. For these offences he was sentenced to 
three months imprisonment and fined. Although there was some doubt about the legality of 
requiring the offender to appear in court to face sentence for the original offence, this situation 
presents a striking example of the absurdity which can result from a procedure which makes 
this possible. Mr Justice Windeyer put the point well: 

I cannot perceive the rationale of the proposition that by driving a motor car at more than thirty miles 
an hour the offender would render himself liable to be punished for having had intercourse with a girl 
under the age of sixteen.76 

• Confusing proceedings. After serving the term of imprisonment imposed in respect of the 
subsequent traffic offences, Devine was brought back before the Judge who had dealt with him 
on the carnal knowledge charge. It seems that the traffic offences were treated as a breach of 
the condition to be of good behaviour. At this hearing he was sentenced to three years 
imprisonment, and it was against this sentence that he applied to the High Court for special 
leave to appeal. It was unanimously held that special leave should be granted and the appeal 
was allowed. The judgments delivered in the High Court show that the procedure by which 
Devine was brought back before the court was so confused that it was not possible to decide 
for which offence the sentence of three years imprisonment had been imposed. Mr Justice 

ALRC 15, (1980), para.360. 
(1967) 119 CLR 506. 
id., 515. 
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McTiernan took the view that the defe d t h d b 
knowledge.77 Justices Windeyer78 and Ow~n~~ a een se?t~nced for the crime of carnal 
for a breach of s 20(2) of th C· A were of the oplmon that he had been sentenced 
offence of failing to comply w~th ~~~~son~~i~914 (Cwlth). This subsecti?n creates a specific 
the confusion is indicated by the fact that th ns 0: ~hrelease on a recogmzance. The extent of 
their conclusion, a letter from the trial Jud~e r~~:aled ~h~~~~:~c~rds ~.d ~hese ~wo Justices to 
the offender for his original crime 80 As MOr J t· 0 een IS tntentton to sentence 

. . us Ice wen commented: 
ThIs, to say the least of it di I . 
which is said to be incorr~ct ~~ ~~:\:h~~s~:nn~::lsfathctol~Yb state fOf affairs? particularly when the record 

. ns e I erty 0 the subJect.81 
A procedure by whIch a substantial term of im r· .. 
c!earl~ specified is objectionable. The poten~a;S~llment ~a~ be Impo~e? w~tho~t th~ ~h~rge being 
sItuatIOn becomes obvious when one exa· th or con USIOn and tnJusttce Impltclt tn such a 
offender is released upon a recognizance I~~~e~ e ~oursfes hopen to a sentencing court when an 
might be sentenced for: . omml s a urt er offence and is recalled to court he 

• the original offence; 
• the subsequent offence; 
CD the separa~e offence of breaching the conditions of his release. 
• an unspecIfied combination of all of the above· or ' 
• a general failure to display 'good behaviour'. ' , 

Although in Devine there was some doubt b t h ffi ,.. . 
offence82, the procedure employed was sU~h o~hatt ~ 0 en1~r; ItabIllty for sentence for the original 
offence (indeed, he had alread served thr e C?u . e sentenced both for the subsequent 
offence of breaching the condit10ns of the r:~ mo?ths Imb~lsonment for .this o.ffence) and for the 
about such a possibility: ogmzance. early Mr Justlce Wtndeyer had doubts 

[S]hould the offender be punished for a breach of h· bl" . 
traffic law when he had already served three month ~s 0 .Igatl~n 0: good behaviour, being the breach of the 
punished once for an offence be punished . s mdPnson or t at offence? Can an offender who has been 
conditions upon which he was released?83 agam un er s.20(2) on a charge of failure to comply with the 

In addition to this double punishme t th . h f 
the offender will "also be ordered to ~orfe~~~~~ tsue u~her possibilit.y tha~ - as occurred in Devine -
system of cumulating punishments is undesirabl m 0 money specIfied 111 the re~ognizance. Such a 
situation in which, for relatively minor cri e. Use of a release on a recogmzance can create a 
criminal justice system. They are at risk o~e:inpersons are ~nmeshed for a very. long period in the 
added that, if the members of the High Court ha~ ~~~a:~l.~ I~ a ~aze of ~e~altles. It must also be 
the offender had been sentenced, an child cau h . I. C? ty 111 determ111111g the basis on which 
utterly incomprehensible. y g t up 111 a SImIlar process would find the proceedings 

214. Recommendation Apart from a new dr· . . . 
adjournment (the duration of which shou~~ b ve~. 1Il~lted form of condlttonal ~lscharge&4 and an 
possibility of recalling a child to court ~ e nefS,) all. f?rms of order whIch keep open the 
recommendation applies both to eXisti~: ~~~~r~C~!?rht~e ~nt111~1 offence should be abolished. This 
those which represent a conditional discha . IC a e t e orm of a deferred sentence and to 
made in the Child Welfare Ord· . rge. WIth regard to the measures for which provision is 
the power of discharge embo~~~n~~, :~~eptance of the recommendation would mean that neither 
s.57(I)(e) should be re-enacted in the ne· (c) n~r the power to release on a recognizance under 
possibility of a lengthy period during w;i~~g~~l:~~~d The f~rmderlP1rOyjsion explic~tl~ keeps open the 

can e ea t WIth for the ongmal offence. and 

77 id., 511. 
78 id., 518-519. 
79 id., 524 and 527. 
80 id., 526. 
81 id., 526 
82 Discussed para.211. 
83 (1967) 119 CLR 506, 520. 
84 See para.215. 
85 See para.203. 
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is objectionable for that reason. The latter provision is unsatisfactory, since nowhere does the Child 
Welfare Ordinance make clear the basis on which the court may deal with a breach of the conditions 
of release. If breach proceedings were instituted, the court befo-:-e which they were heard would be 
faced with an even more confusing situation than that which confronted the High Court in Devine, 
since there would not be available even the limited guidance provided by s.20 of the Crimes Act 1914 
(Cwlth). The use of a release on a recognizance as an all-purpose order is undesirable. It is an 
unnecessary and unfair device by which to impose obligations on a child. The imposition of a vague 
(and frequently meaningless) obligation to be of good behaviour should not be among the orders 
open to a Childrens Court. If the offence really is one which may properly be dealt with by way of a 
direction to the child to go away and behave himself, the court should reprimand the child, knowing 
that, if a further offence comes to notice, the child may be more severely dealt with next time. 
Though at first sight the use of a release on a recognizance offers a general measure by which to 
modify an offender's behaviour and to encourage and compel him to avoid misbehaviour, viewing it 
in this manner obscures the functions which the criminal law can perform. In practice the only forms 
of misbehaviour which will result in breach proceedings wiII be a further offence or a failure to 
comply with a specific condition of the court's order (such as a requirement to accept supervision). 
The new law relating to child offenders should reflect this. If a child commits a further offence he 
should be dealt with for that offence. In dealing with him the court wiII be able to take into account 
the fact that he has not responded to its earlier leniency. If the child fails to comply with a specific 
condition of the court's order he should be dealt with for that failure. In future, if it is desired to 
impose sustained obligations on a child, these should be made conditions of a probation order. The 
new legislation dealing with probation should make it clear that a failure to comply with the 
conditions of a probation order should be a separate offence. The child should be dealt with for that 
failure, and not for the original offence. Procedures for dealing with such a failure will be outlined 
later in this report.86 The importance of the specificity of probation orders should be emphasised. 
Both the obligations attaching to an order and the precise consequences of a breach of the order 
should be made clear. 
215. Conditional Discharge Notwithstanding the conclusion that the existing release on a tecogniz
ance should no longer be a measure available to the Childrens Court, it is clear that a limited form of 
conditional dischp,rge should be retained. The reasons for this are as follows: 

4D If, as it is obvious it must, the court is to retain the power to adjourn a case after a finding of 
guilt has been made, then it will always be open to the court to fashion conditional orders, 
compliance with which will determine the sentence ultimately imposed. 

G If the aim is to provide the court with a flexible and varied range of measures, there is a need 
for a measure mid-way between a reprimand and release on probation. 

• If no such measure is available, the result may be that a magistrate who is reluct.ant to order a 
reprimand will place on probation a child who does not need, and cannot benefit from, the 
supervision which a probation order entails. 

The issues raised by a consideration of a release on a recognizance suggest that the nature and 
purposes of the conditional discharge which the Childrens Court should employ should be clearly 
·defined. A new form of conditional discharge is required. The order should exhibit the following 
characteristics: 

86 

• The order should make it explidt that the child has not been sentenced for the original offence 
and that the possibility of sentence for that offence remains. 

• A procedure which permits a child to be brought back before the court and sentenced for the 
offence is unfair and likely to be incomprehensible to the child if the delay between the offence 
and final sentence is long. Therefore the length of time a conditional discharge can remain in 
force should be strictly limited. 

• The condition or conditions which the child must fulfil to avoid being sentenced for the 
offence should be clear and specific. He must know precisely what actions are required of him 
if he is to escape the sentence. It follows that a discharge on a vague condition such as to 'be of 
good behaviour' should not be possible. 

Para.244. 
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• The conditions which may be imposed should not include a condition to avoid the commis
sion of a further offence. If the child the subject of a conditional discharge comes to notice 
following the commission of a further offence he should be dealt with for the subsequent 
offence. In so dealing with him the court would be able to take into account the fact that the 
child has not responded to its earlier leniency. 'If it were possible for the court to make the 
avoidance of further offending a condition of the order, the result would be that breach 
proceedings would be confused and unfair. It would not be clear whether the later hearing was 
dealing with the child in respect of the original offence, the subsequent offence, or the breach 
of a condition of the order. The recommendation against making the commission of a further 
offence a condition of the discharge should not, however, be interpreted as indicating that the 
magistrate should not warn the child against further offending. Obviously the magistrate 
should be free to give such a warning. 

• If the child does breach a specific condition it should be made clear that any penalty imposed 
relates to the original offence. 

Provision should therefore be made for the conditional discharge of a child who has been found 
guilty of an offence. The maximum period specified in such a discharge should be six months, being 
the period earlier recommended as the maximum period for which a matter may be adjourned 
following a finding of guiltY When conditionally discharging a child, the Childrens Court should 
impose conditions and these conditions should be incorporated into a written undertaking signed by 
the child. The conditions should be clear and specific. No further penalty should be imposed in 
respect of the offence if the child complies with the conditions. Examples of the types of conditions 
which should be employed are: 

• a condition to pay restitution or otherwise make amends to the victim; 
o regular reporting to the office of the Juvenile Aid Bureau; 
• regular attendance at school; and 
• performance of other clearly specified tasks. 

Avoidance of the commission of a further offence should not be made a condition of the order. The 
Youth Advocate should, on the court's behalf, monitor the .child's compliance with the conditions of 
the order and provision should be made for the child to be brought back before the court if he fails to 
comply with the order. It is not intended that a requirement that a child accept supervision by 
Welfare Division staff should be made a condition of conditional discharge. If such supervision is 
necessary the appropriate course would be the making of a probation order. 
216. Probation: Nature o/the Measure The probation order should be retained and further devel
oped as a distinctive measure for dealing with young offenders. A probation order should not be 
seen as a token measure88, to be used for offences the seriousness of which seems to warrant 
something more than a reprimand and something less than a custodial placement. The order should 
be employed in a purposeful manner to allow the pursuit of clearly defined and achievable objec
tives. The objectives which may be appropriately pursued within the framework of a probation order 
are the imposition of restraints and the provision of counselling, guidance and other services 
designed to assist the child. A probation order should not be made unless the nature and circum
stances of the offence and the offender's background indicate the need for continuing control and 
support.8~ The making of an order when no such need is apparent not only robs the measure of its 
distinctive character. It also places an unnecessary burden on those responsible for supervision and 
diverts them from work with children who do need their assistance and may benefit from it. 
217. Condition'S The conditions attached to a probation order should be specific and enforceable. 
The need for specificity has two aspects. Any condition attached to a probation order should give the 

87 Para.203. 
88 Clarke, 'What is the Purpose of Probation and Why Do We Revoke It?' 25 Crime and Delinquency, 409,420, 

(1979). 
89 Cf. the Morison Committee's list of conditions justifying the use of probation. The offender must need 

continuing attention, since, otherwise, a fine or discharge will suffice, and the offender must be capable of 
responding to this attention while he is at liberty. Report of the Departmental Committee on the Probation 
Service (Morison Committee), Cmnd. 1650 (1962), para.I5. 
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offender a precise indication of his obligations and hence of the conduct which will be classified as a 
breach of the order. Conditions such as a requirement 'to be of good behaviour' or 'to obey all 
reasonable directions' of the supervising officer do not sufficiently satisfy the criterion of specificity. 
A move towards more precise conditions would be a move in the direction of fairer procedures. The 
second argument against imprecise conditions is that their use represents an abdication of its 
responsibilities by the court. Such a course is consistent with and even encouraged by the philosophy 
of the present Child Wf~f'are Ordinance, which makes provision for general orders conferring a 
substantial amount of discretion on those who implement them. It is inconsistent with the principle, 
advanced earlier, that a specia-list court should exercise greater control and should be more closely 
concerned with the determination of the precise content of the orders employed. An order to 'obey 
all reasonable directions' of the supervising officer leaves too much discretion to that officer. Just 
how unsatisfactory such a condition is becomes apparent when the possibility of breach proceedings 
is considered. If proceedings of this kind were based on an alleged failure to obey a direction, it 
would first be ne-::essary to determine whether the direction allegedly disobeyed was 'reasonable'. 
The uncertainty of the condition inevitably means uncertainty as to when the institution of breach 
proceedings is justified. When the enforceability of probationary conditions is examined, complex 
questions are raised about the type of obligations which can and should be enforced. Under the 
present Ordinance a common form of probation order requires a child to accept supervision from a 
member of the Welfare Branch, to be of good behaviour and to obey the supervisor's reasonable 
directions. Such requirements are no more than a pious expression of hope.90 They are the antithesis 
of the types of condition which the Commission advocates. In fact such a probation order contains 
only one clear obligation - to report to the supervisor when so requested - and even this is not 
spelled out. Requirements as to treatment may not be enforceable. There are certain types of 
treatment which an offender cannot and should not be compelled to undergo. For example, a court 
cannot compel an unwilling child to accept psychotherapy. Such treatment demands the patient's 
voluntary co-operation. Psychologists and psychiatrists normally reserve the right to choose whom 
they should treat and in what manner. They might be quite willing to assist the court and offer 
treatment. But in practice the court is no more able to compel them, if they are unwilling, to provide 
psychotherapy than it is to compel the unco-operative child to accept it.9J 

218. Restraint and Therapy Scrutiny of a requirement to accept treatment raises theoretical prob
lems. Before addressing these it is helpful to make a broad distinction between conditions designed 
to impose restraints on a child and conditions which can be described as 'therapeutic'. This distinc
tion reflects the twin objectives of a probation order. Examples of conditions imposing restraints are 
a direction to report to a supervising officer and to notify a change of address. Examples of the latter 
are any requirement to accept therapy or to undertake a course designed to assist and improve the 
child. The question to be considered is whether, quite apart from the practicality of enforcement, 
both types of requirement may legitimately be imposed by the Childrens Court. It is clear that 
conditions imposing restraints may properly be made the subject of enforcement procedures. The 
application of controls is a legitimate and undisputed function of the criminal law. Much more 

90 

91 

Another example of an unenforceable condition is a condition that a child should not associate with a named 
person or persons. At a meeting of A.C.T. school principals convened by the Commission a number of those 
present criticised orders which included this condition. The Commission was informed that teachers regularly 
observed children the subject of such orders associating with the named persons in school playgrounds and 
were powerless to prevent it. Similar criticisms were expressed at a meeting with school counsellors. 
An English study of probation has noted that difficulties which can arise when acceptance of psychiatric 
treatment is made a condition of a probation order. Commenting on three orders which included such a 
condition, the study pointed out that, though efforts had been made to check the probationers' willingness to 
co-operate and their suitability for treatment, once the orders had been made none of the three kept any of the 
appointments. The author commented that the case records suggested that the doctors were not over-con
cerned. Reference was made to the view that the ease with which probationers could evade the treatment 
requirement, knowing that the doctor would promptly discharge them, was an incentive not to co-operate. 
The author of the study doubted that it was practicable to enforce a psychiatric treatment requirement. See 
Lawson, The Probation Officer as Prosecutor, A Study of Proceedings for Breach of Requirement in Probation, 
(1978), 20-21. But cf. Report of the Committee on Mentally Abnormal Offenders, (Chairman, Lord Butler) 
Cmnd.6244, (1975), Chapter 16. See also para.49. 
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9uestionable is the use of c?mpulsion to compel obedience to remedial conditions. Objections 
mclude those based on the rIght of the state to employ the criminal law as a means of seeking a 
'c~er.ced c~re'.92 Fu!'ther, there are dangers in reliance on an offender's 'consent'. In the context of a 
crImmal .tn~1 the wll! of the defenda~t ~aY,be. readily overborne. Reference has already been made 
to the prmciple that power over a cnmmal s hfe should not be taken in excess of that which would 
be ta~~n were his !,eform not considered as one of our purposes'.93 The imposition of therapeutic 
condIt~on~ an~ theIr e?forcement by way of further court proceedings would represent a violation of 
th~t p~mciple, If coerCIve measures were imposed solely for benevolent purposes. On the basis of this 
ObjectIOn It can be argued that, when the aim is to help, the approach adopted should be facilitative 
rather than coercive.94 Such an approach requires the viewing of therapeutic conditions as collateral95 
to the other purposes of a probation order, i.e. to those designed to impose restraints. A distinction 
must therefore be made between those services to which a probationer may be led and not driven 
and th~se req?irements whic~ can be ~ffectively enforced. Nevertheless, although such principles ar~ 
theoretically ImI?o~tant! puttmg them mto. practice is extremely difficult. The problem is that it is not 
~lways ~asy to dIstm~Uls~ between a reqUlrement which, because it seeks to achieve a 'coerced cure', 
IS both. mherently obJe~tIonable and unenforceable, and one which, though designed to benefit the 
pr.obatIOner, does not mvol~~ unaccep!able th~r~py .and. does not depend on voluntary co-oper
atIOn. For exa~ple, a con~ItI~n req~lflng partIcIpatIon m a program involving aversion therapy 
would clearly VIolate the prInCIples. dIscussed,. but what of a requirement to attend as an out-patient 
for treatment for alcohol.Ism.? If neIther averSIon nor drug therapy is employed can such a require
ment be regarded as obJectIOnable? Even if the probationer is unwilling to co-operate he might 
derive some benefit from being compelled to attend. Such a program can be broadly described as 
:educat!onal,' but th<: line between it and one which can more properly be regarded as 'therapeutic' is 
ImpOSSIble t? ~ra~. It therefore follows that it is not practicable to translate into legislative form the 
sug.gested dIstmctton between the types of conditions which may properly be imposed and those 
whIch cannot. Nevertheless, the considerations to which attention has been drawn should not be 
over1o~ked and the court should be sensitive to them. When formulating the conditions of a 
probatIOn order, the court should be aware of possible objections based on the 'coerced cure' 
argument or on doubts about enforceability. The obligations imposed should be realistic and should 
:eflect a recognitio~ o.f the f~ct that certain for~s of assistance can only be offered. They cannot be 
Imposed. The speciahst Cluldrens Court magIstrate, whose appointment is recommended in this 
report, s~ould be well placed to assess the appropriateness of various types of conditions. This is 
because It sh~uld be part of his duties t~ m~intai~ regul~r contact with those responsible for carrying 
out the court s orde.rs .. As a r~sult of hls diScusslons WIth treatment personnel and with the Youth 
~dvocate, !he .specIah~t magIstrate should have access to information which will allow him to 
Impose ~bhgatIons whlch he knows will be enforceable. Only obligations which meet this test and 
~re specI.fic sho.uld be made conditions of a probation order. With regard to various forms of 
mterventIOn WhICh cannot or should not be imposed in the form of conditions, it should be open to 
the cour,t ~o. make suggestions, a~d t~ direct the supervising officer to explore with the probationer 
the possIbIhty of the latter becommg ~nvolved in a. therapeutic, recreational or educational program. 
It should be .~ade. clear to the probatIOn~r th.at neIther the court nor the supervisor has the power to 
~om~~l partICipatIOn. The only legal obhgatlon should be on the supervisor to make the necessary 
mqUl:Ies and to hol~ !he necessar~ ~iscussions with the probationer. The new legislation should, 
therefore, make prOVISIon for condlllOns and requirements. Breach of a condition should expose the 
chil~ to further cou.rt Pfoceedings. It should be up to the Youth Advocate, on the court's behalf, to 
momtor the supervIso:- s adherence to a requirement. This should be an informal process by which 
the Youth Advocate dIscusses the case with the supervisor and informs himself of the efforts which 
have been ma?e to i?volve the child in a suitable program. There should be no question of further 
court proceedI?gs ~Ith ~egard to .a requirement. It should be left to the supervisor to develop the 
necessary relationshIp WIth the chIld and, on the basis of that relationship, to offer the child advice 

92 

93 

94 

95 

Clarke, 415. 
Morris and Howard, Studies in Criminal Lalli, (1964),175. 
Morris, The Future of Imprisonment, (1974), 18. 
See Morris, ibid., who speaks of the need to see rehabiliative programs in prison as collateral to prison 
purposes. 
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on participation in an appropriate remedial program. It must be emphasised that it has not been the 
purpose of the foregoing analysis to cast doubt on the importance of the relationship between 
probationer and supervisor. A probation order offers a framework for combining control with 
support and assistance. Having created this framework by selecting the appropriate conditions, the 
court should turn its mind to the identification of a child's particular needs. These can be the subject 
of a direction, to the nominated supervisor, regarding the provision of services which the child is free 
to accept or reject. Such a model is designed to reflect the distinction between restraint and benevol
ence. On the one hand are objectives which can effectively and properly be pursued by way of a 
court order. On the other, are those which. because they require a child's voluntary co-operation, or 
because they embody an unacceptable use of coercive power, cannot or should not be made a 

. condition of a court order. 
219. The Probation Order The requirement that the conditions of a probation order be specific, 
enforceable, and not unacceptably intrusiv~ " suggests the types of obligation which should be 
embodied in the new legislation. Obligations which can be made conditions of a probation order 
should be as follows: 

e To report to the supervisor or to permit the supervisor to visit the child at home. Decisions 
about the frequency of contact should be left to the supervisor. Normally, however, all 
probationers should be seen by their supervisor at least once a month. If a child needs to be 
seen less frequently than once a month a probation order should probably not be made. If the 
order is made and it becomes apparent that regular meetings are no longer required, the 
proper course is for the Youth Advocate or the supervisor to bring the matter back to court so 
that consideration can be given to varying or revoking the order. 

o To attend school regularly or to work in approved employment and not to leave his school or 
employment without the supervisor's prior permission. 

@ To attend a prescribed course or program. A program for persons with alcohol or other drug 
problems might be appropriate, as might a course of lectures designed to improve driving 
skills. It is with regard to obligations under this heading that the court must display a keen 
awareness of the purposes and limitations of the criminal process. 

• To abstain from alcohol or other drugs. 
e Not to frequent specified places, such as a particular hotel. 
I¥) Not to change a place of residence without the supervisor's prior permission. 
• To be home each evening by a specified time. 

This is not intended to be an exhaustive list. Obviously the court must be left free to exercise its 
discretion and to devise further conditions appropriate to the particular offender's behaviour. Hence 
the new legislation must, in addition to listing particular conditions of the kind recommended 
above, contain a general provision allowing for the impo~ition of such other conditions as seem 
appropriate. In fashioning these additional conditions, and in selecting from those listed, the court 
should be guided by two considerations. 

• The order should be specific. 
• No condition should be imposed unless the supervisor can verify compliance.96 Empty 

admonitions should be avoided. Only if the child's obedience can and will be monitored 
should further court proceedings be a real possibility. Some of the conditions suggested above 
should be imposed in some circumstances but not in others. For example, the imposition of a 
curfew might be appropriate if a child has concerned parents who will co-operate with the 
supervisor, but inappropriate if there is no one with whom the supervisor can check com
pliance. Similarly, it will not always be possible to police a direction to abstain from alcohol or 
other drugs, but in some situations this condition will be a realistic one to impose. The 
resulting order should be explicit and should reflect the court's close and active involvement in 
the formulation of conditions specifically tailored to the child's behaviour. 

In settling the term.s of a probation order it is envisaged that the magistrate should regularly be 
assisted by the Youth Advocate. On occasions it will be appropriate for the Youth Advocate, the 

96 Clarke, 422. 
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child,. his parents and the nominated supervisor to settle the terms of a proba~ion order and for the 
resultmg arrangement to be incorporated into the court's order if it is approved by the magistrate. 
220. Term The sections of the Child Welfare Ordinance which deal with probation make no 
reference to a maximum term.97 Two of the provisions relating to recognizances set three years as the 
upper limit for a period of conditional release.98 The former are unsatisfactory since they give the 
court no guidance, and a three year term is far too long for a child. For a rapidly maturing child a 
lengthy period of supervision is inappropriate. Towards the end of a three year term, for example, 
the offence may have been forgotten or, if remembered, viewed by the child as the action of a much 
younger - and therefore different - person. Alternatively a long period of probation may soon 
deteriorate into a nominal measure, so that, after an initial period of activity by the supervisor, only 
adults, the Commission, in its interim report on sentencing, suggested an upper limit of two years for 
a period of supervision in the case of adults convicted of federal offences.99 The Commission noted 
the existence of research showing that most supervised probation orders in Australia are for periods 
no longer than two years. IOO Its report commented that the longer the period, the less likelihood that 
the offender will benefit, and the greater the danger of his committing minor offences and continuing 
his involvement in the criminal justipe system. IOI These arguments against long terms of probation 
are particularly applicable to children, Further, A.C.T. Childrens Court practice seems to reflect a 
recognition of the undesirability of very long terms of probation. The Commissioil'S analysis of 
probation orders made by the court is set out in Table 7. 

Table 7: Probation Orders Made by the A.C.T. Childrens Court during the Period 1 June 1978 and 31 May 1979: 
')ffenders Only· 

Term of 3 years 4 (5.4%) 
Term of 2 years 27 (36.5%) 
Term of 18 months 6 (8.1%) 
Term of 12 months 37 (50.0%) 

74 

Any recommendation about the maximum term which should be embodied in future legislation 
must inevitably be arbitrary to some extent. The Commission recommends that the normal maxi
mum for a probation order for a child should be 12 months. Generally speaking, what cannot be 
achieved within that period cannot1be achieved in a longer period. In exceptional cases, however, it 
should be possible for a court to impose a probation order of up to two years. I02 An extended term 
sh?uld ~e imposed only if the particular conditions of the order warrant such a term. For example, a 
child mIght agree to undertake a lengthy course of psychotherapy. It might be decided that the 
special circumstances of the case require an extended probation order to provide a framework while 
the child undertakes the course. This illustration identifies a principle which should guide the court 
in setting probation terms, whether these be extended terms or within the normal maximum of 12 
months. The term chosen should be explicitly related to the objectives pursued. Having selected the 
conditions appropriate to the child's offence, the court should determine how long those conditions 
should remain in force. Such a process should permit the court to fashion a purposeful order 
specifically tailored to the child's situation. The Commission's recommendation in favour of shorter 
terms of probation is consistent with its view that probation should become a more distinctive and 
positive measure. The use of reduced terms should encourage the provision of close and effective 
supervision and assistance for a limited period rather than infrequent and often cursory supervision 

97 

98 

99 

Sections 57(I)(a) and 58(a). 
Sections 57(1)(e) and 59(c). Section 60(1), which allows for release on a recogn!zance following the suspension 
of a committal order, sets no upper limit. 
ALRC 15, (1980), para.369. 

100 Potas, The Legal Basis of Probation, (1976),32. 
101 ALRC 15, (1980), para.369. 
102 Two years is the maximum period chosen in some other jurisdictions, although the use of this maximum is not 

limited to exceptional cases. See, for example, Children's Protection and Young Offenders Act 1979 (S.A.), 
s.51(5), and N.S.W. Green Paper, 48. 
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over a longer period. The need to make probation more purposeful has already been stressed and the 
adoption of reduced terms is consistent with this aim. If probation is to become a more distinctive 
and positive measure, the emphasis should be placed on short terms during which close and effective 
supervision and assistance may be provided. Long terms of probation lend themselves to desultory 
and aimless contact. The recommendation, far from being designed to diminish the efficacy and 
importance of probation, is designed to enhance the measure. 
221. The Supervisor Although the Ordinance is unclear, s.72(2) seems to suggest that the court 
should name the person under whose supervision a child is released on probation. In practice the 
usual formula is that the child is 'to accept the supervision of the Director of Welfare.' Such a 
formula allows the Director to appoint a staff member of the Welfare Branch as a supervisor, and to 
change the supervisor should this prove necessary. This power should be retained, so that, when 
placing a child on probation, the court should be able to order that the child be placed under the 
supervision of a member of the proposed Welfare Division nominated by the Director. In addition, 
however, the new legislation should also make explicit the court's power to place a child under the 
supervision of any other person, not being a member of the Welfare Division. This power would 
permit the utilisation of the services of members of voluntary organisations and of individuals in the 
community. There are in the A.C.T. many agencies and concerned individuals, and the possibility of 
harnessing the services of voluntary probation officers should be vigorously explored. If the court 
wishes to place a child under the supervision of a volunteer it llhould be open to it to name this 
person as the official sup~rvisor. Alternatively, the court may wish to provide the volunteer with the 
support and advice of a member of the Welfare Division, although leaving the child effectively in the 
volunteer's care. In such a case the Director should be nominated as the official supervisor and the 
volunteer should act as a case aid. 
222. Variation and Revocation As with other measures, the law relating to probation must not only 
make provision for specificity and court control. It must also allow flexibility. It therefore follows 
that provision should b~ made for the variation or revocation of a probation order if a change in the 
child's circumstances makes any of the conditions of the order or its term inappropriate. Although 
s.72 of the Child Welfare Ordinance deals with the variation or termination of a probation order, it 
does not indicate how the matter may be brought to court or who may apply. It should be made clear 
that the child, hIS parent, the sUp'ervisor, or the Youth Advocate may at any time file an application 
for the variation or revocation of a probation order. A copy of the application should be served on 
those affected. On hearing such an application the Childrens Court should be empowered to make 
any of the following orders: 

o an order that all or any of the conditions of the probation order be varied, or that a condition 
be deleted; 

8 an order that the term of the order be varied; 
~ an order, where a particular person has been named as a supervisor, substituting another 

person for the person so named; and 
• an order revoking the probation order. 

Although the making of an application for the variation or revocation of a probation order should 
normally be made only when all parties agree, provision should be made to cover the unlikely 
situation of a refusal by a person affected by the order to attend the hearing. To deal with such a 
situation the court should be empowered to direct the appearance of such a person. The procedure 
employed should be similar to that available in breach proceedings. 10J The supervisor should attend 
or be represented at the hearing of the application. 
223. Attendance Centre Order: The Need for an Intermediate Measure It is clear that the range of 
dispositional measures available to the A.C.T. Childrens Court should be increased. At present the 
court must choose between supervised release, a monetary penalty, and a residential placement or 
committal to an institution run by the N.S.W. Department of Youth and Community Services. There 
is a need for new and imaginative programs mid-way between probation and complete removal 
from home. The development of such programs is consistent with the Commission's expressed 

10J See para.246. 
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preference for the use of alternatives to removal from home.1M It would help to meet the need, 
stressed by the A.C.T. magistrates, for such alternatives. Thei'e are several models from which to 
choose. 

• Victoria's Youth Welfare Services. ESiablished under the Community Welfare Services Act 
1970 (Vic.), these services provide a range of programs. Each service has developed its own 
identity and approach. In one, for example, weekday, evening and Saturday attendance .are 
combined. The major elements in the day program are education (the centre has full-time 
teachers) and work training. The evening program consists of classes and discussions concern
ing practical problems likely to face the children. The Saturday activities are designed. to. help 
the children in the constructive use of leisure time. In another service the emphasIs IS on 
attitude change. This is sought through group therapy and individual counselling. The pro
gram involves evening and Saturday attendance. On Saturday, community work and recrea
tional activities are undertaken. Attendance at one of these services may be made a condition 
of a Childrens Court order (such as a probation order), the Director-General of Co~n:unity 
Welfare Services may require a ward to attend, or attendance may be made a condItion of 
parole when a youth is released from a youth training centre. 10

$ 

• South Australia's Youth Project Centre. The South Australian centre runs two programs, one 
during the day and the other in the evening. The day program is directed towards young u~
employed persons and involves attendance on four days per week. One day per ~eek IS 
devoted to recreational activities, and the remaining time is devoted to group counsellmg and 
to attempts to meet problems encountered in finding employment. The evening prog~am 
involves attendance on three evenings per week, and all day on Saturday. There are educatIOn
al and recreational activities, followed by group counselling. 106 Attendance at a youth project 
centre is ordered by the Childrens Court as a condition of a discharge upon a recognizance. I07 

The court may not order a child to attend a youth project centre unless it has first obtained and 
considered a report from an assessment pane1.108 

• 

9 N.S. W. Attendance Centres and Youth Project Centres. An attendance centre order reqUIres 
participation in community work and recreational a~tivities eve!y Saturday afternoon ove! a 
period of several months. Attendance at a youth project centre IS employed as an alternatIve 
for youths who have been committed to an institution. Selected youths who have been com
mitted may be released to take part in a youth project centre program. Attendance is required 
at afternoon and evening sessions on an intensive basis over a period of some months. The 
Child Welfare Act 1939 (N.S.W.) does not make specific provision for an attendance centre 
order. Attendance is made a condition of release on probation or on a recognizance. Attend
ance by a committed child at a youth project centre is in the discretion of the Minister for 
Youth and Community Services. He is empowered to grant such a child leave from an 
institution and to direct him instead to attend a centre.109 

104 See para.200, and ALRC IS, (1980), para.160. Among the submissions received, that presented by the ~hen 
A.C.T. Police expressed reservations about periodic cietention, but did support a work order scheme, prOVIded 
the operation of the scheme did not deprive wage ~arners of employment opportunities. A.C.T. Police, 
Submission, 33-34. The submission presented on behalf of the A.C.T. Council of Social Service favoured the 
development of new sentencing options such as periodic detention. A.C.T. Council of Social Service, Sub· 
mission, 3. The submission prepared by the Catholic Welfare Advisory Committee recommended that the 
Chilrlrens Court should have the power to make weekend detention and community service orders. Catholic 
Welfare Advisory Committee of the Archdiocese of Canberra and Goulburn, Submission, 16. The Department 
of the Capital Territory also pointed to the need for a greater range of alternatives, including weekend 
detention. Submission, 57. 

105 Community Welfare Services Act 1970 (Vic.), s.92(d). 
106 For a fuller description of the youth project centre's programs, see Department for Community Welfare, 

South Australia, The Services of the Department, (1979). 
107 Children"s Protection and Young Offenders Act 1979 (SA), s.51(1)(b)(ii). 
108 id., s.71. An assessment panel is a multi·disciplinary group which prepares detailed assessments of children 

and their problems; see Community Welfare Act 1972 (S.A.), s.58(2). 
109 Child Weifare Act 1939 (N.S.W.), s.53(1)(d). 
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e New Zealand's Periodic Detention. Periodic detention is available both for adult and young 
offenders, provided the latter have attained the age of 15.110 A typical program at a periodic 
detention centre for the young involves attendance from Friday evening until mid-day on 
Sunday, together with attendance on one evening per week. Each centre adopts a distinctive 
style and appro,:ch. In some, the emphasis is. placed on strict discipline and hard work, both at 
the centre and III the community. In others the regime is more relaxed and educaiion is 
stressed. Components of periodic detention centre programs include community work, sport
ing and recreational activities, education, and group and individual counselling.1I1 An order 
to attend a periodic detention centre is in the form of a specific sentence.1I2 No more than 60 
hours attendance per week may be required,i13 and the usual practice is for the sentencing 
court to leave it to the warden of the relevant centre to determine, within this statutory 
maximum, the number of hours of attendance. A sentence of periodic detention may not 
exceed 12 months.1I4 

e England's Intermediate Treatment. Though the term 'intermediate treatment' is used in a Gov
ernment White Paper1l5, it does not appear in the Children and Young Persons Act 1969 
(U.K.). The term was employed to describe a range of services and activities to be made 
available by way of an order allowing the child to remain in his own home but also bringing 
him into contact with a different environment. A Juvenile Court wishing a child to undergo 
intermediate treatment m.akes a supervision order which requires the child to comply with the 
supervisor's directions. Under the Act these directions may include a direction to: 
() live at a specified place, 
o present himself at a specified place, or 
~ participate in specified activities,u6 

The aggregate period which may be specified by the supervisor under any of these directions is 
90 days.117 In giving directions, the supervisor may select only those facilities and services 
which have been approved for the purposes of the Act by the Secretary of State. lls Regional 
~ommittees are obliged to list services in their areas and to assume responsibility for develop
Illg new ones. These are then ~J;bmitted for appr,wal. When the legislation came into force, it 
was intended that a wide r tinge of possibilities should be opened up to supervisors. The 
activities of clubs, societj,,:s and community organisations were to be brought within the 
framework of approved schemes. In making facilities of this kind available to a child it was 
hoped to 'provide a means for broadening his experience in ways likely to be beneficial to his 
development as a.a individual and as a member of society.'119 In practice these objectives have 
not always been achieved, but examples of the types of activities envisaged were given in a 
government guide on planning intermediate treatment. They include participation in sport, 
drama and artistic activities, craft work, community service, evening classes, and assistance 
for backward readers.120 

224. Recommendation: Attendance Centres The Commission recommends the establishment of an 
attendance centre and the introduction of an attendance centre order as an additional measure 
available to the A.C.T. Childrens Court when dealing with offenders. To be consistent with the 

110 Criminal Justice Amendment Act 1962 (N.Z.), 5.9(1). 
III For a more detailed description of periodic detention centre programs, see Research Section, New Zealand 

Justice Department, Periodic Detention in New Zealand. (1973). 
112 The legislative framework is described in detail by Seymour, 'Periodic Detention in New Zealand,' (1969) 9 

Brit J Criminol. 182. ' 
113 Criminal Justice Amendment Act 1962 (N.Z.), 5.16(3). 
114 id., 5.9(1). 
115 Children in Trouble. Cmnd. 3601, (1968), 9. 
116 Children and Young Persons Act 1969 (U.K.), s.12(2), as amended by Schedule 12 of the Criminal Law Act 

1977 (U.K.). 
117 id., s.I2(3)(a), as amended by Schedule 12 of the Criminal Law Act 1977 (U.K.). 
118 id.,s.19(5). 
119 Department of Health and Social Security, Intermediate Treatment: A guide/or the regional planning of new 

forms of treatment for children in trouble. (1972), 14. 
120 id., 30. 
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principles enunciated earlier in this report, the order should be specific and make it clear that the 
court assumes responsibility for imposing obligations on an offender. Yet at the same time provision 
must be made for a reasonable degree of flexibility. Analysis of the models discussed above reveals a 
variety of approaches to the problem of requiring attendance at a centre or participation in a 
program. The obligation may be made a condition of a probation order or of a release on a 
recognizance. In Victoria when a child has been made a ward, and in N.S.W. when the child has 
been committed to an institution, the decision as to participation is an administrative one. The same 
is true in respect of those paroled from Victorian youth training centres. Each of these approaches 
permits the administrators to exercise a considerable amount of discretion. In every case it is the 
administrators wl1c.· determine the duration of the program, and, with regard to Victorian wards and 
parolees and N.S.W. children who have been committed, the administrators determine whether the 
child will participate at all. The English model provides a striking example of an order conferring 
very wide discretionary powers on those who implement it. It is for the supervisor to determine 
whether intermediate treatment is appropriate and, if so, its nature and duration. The New Zealand 
legislation, in contrast, provides for the making of a specific order the duration of which is deter
mined by the court. Further, the Act lays down a maximum number of hours attendance each week 
and states that a sentence of periodic detention may not exceed 12 months. It is this model which the 
Commission favours. It allows for the combination of court control and flexibility on which empha
sis has been placed. The solution adopted in New Zealand is preferable to the imposition of an 

. obligation by way of a condition of a probation order. There will be occasions when an attendance 
centre requirement should be combined with a probation order, but there will also be times when 
there is no need for continuing supervision. The creation of a discrete order will allow the court to 
make this distinction. It will not be able to do so if it is forced to rely on an all-purpose probation 
order. It is not appropriate that the Commission should make detailed recommendations regarding 
the staffing or types of programs which should be developed within the framework of the new 
attendance centre order. The Welfare Division should administer the scheme and assume responsi
bility for designing appropriate programs. It should explore the possibility of involving suitable 
non-government agencies and of using the facilities which they provide. The number of cases 
handled each year by the A.C.T. Childrens Court is small, and therefore the scheme should be 
developed slowly. Large expenditure on buildings should be avoided. It should be possible for 
existing facilities - perhaps Beauchamp House - to be used. Care must be taken to ensure that 
attendance centres are accessible to children living in Canberra's suburbs. An order which allows for 
evening, weekday and weekend attendance offers a framework within which to create a flexible 
range of imaginative activities. The models discussed above give some idea of the possibilities, 
though the distinction (to which attention was drawn in the discussion of probation) between 
obligations which can be imposed and activities to which a child may be led and not driven, must 
not be overlooked. However it should be feasible, without ignoring this consideration, to design 
programs which com.bine educational and recreational activities with the undertaking of community 
work.121 Wherever possible existing organisations - such as service groups, clubs and educational 
facilities - should be utilised, so that the children are involved with the wider community and are 
not confined to a group consisting solely of offenders. The draft Child Welfare Ordinance, contained 
in Appendix A of this report, sets out the legislative framework for the proposed attendance centre 
orders. When children the subject of these orders engage in work, it is important that they should be 
-::tl'verf:d in respect of injuries. Although the draft Ordinance does not include provisions relating to 
worh:rs' compensation, this is a matter to which consideration should be given before the Commis
sion's proposals are put into effect. 

225. Residential Orders When the court decides that a child must be removed from home, but need 
not be committed to a N.S.W. institution, it should have a choice between two orders: 

• an order placing the child in an approved home or in the care of a suitable person, or 
• an order that the child live away from home at a place directed by the Director of Welfare. 

121 The A.C.T. Police 1:xpressed general support for work orders. Submission, 33. The submission also suggested 
that the courts should be able to order traffic offenders to attend lectures and defensive driving courses. id., 30. 
Such requirements could be made part of an attendance centre order. 
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In this report these orders are referred to as 'residential orders'. The court should specify the period 
for which a residential order should remain in force. The maximum term should be two years. The 
recommendation that two forms of order should be available is based on the view that in some 
situations the court will wish to make a specific placement, and in others wiII prefer to make a 
flexible order under which the welfare authorities may exercise a considerable amount of discretion. 
A specific order should be made when the court wishes to exercise a substantial degree of control; a 
change of placement should require a further hearing. The Commission's proposals relating to the: 
use of specific orders must be read in conjunction with those dealing with the appointment of a 
specialist magistrate. It is envisaged that such a magistrate would very probably be more wiIIing to 
make an order of this kind than the magistrates exercising jurisdiction under the present Ordinance 
are to commit a child to the care of a suitable person. By reason of his specialist role he would have 
the opportunity to gain a detailed knowledge of available welfare services, and hence would be 
likely to wish to make a specific placement and to be reluctant to leave the placement decision to 
welfare personnel. The A.C.T. Childrens Court should be encouraged to make greater use of orders 
resulting in specific placements. This is not only because live where directed orders allow for the 
exercise of a considerable amount of administrative discretion. Specific orders have certain inherent 
advantages. The agency providing the day-to-day residential care is often better placed to make 
decisions affecting the child than is the Welfare Branch. A specific order allows for the agency's 
responsibility to be explicitly recognised. Further, when the agency providing the residential care 
must share its responsibilities with the Welfare Branch, problems can arise as to the exact role of 
each. 122 When it is necessary to make decisions affecting the child it!s sometimes unclear whether the 
responsibility rests with the agency or with the Welfare Branch. Confusing situations can result. A 
specific order avoids this ambiguous sharing of responsibility. Nevertheless, there wiII be cases in 
which the magistrate is content to leave the placement decision to the Director of Welfare. When the 
magistrate does so, he wiII know that the child's progress will be monitored, on the court's behalf, by 
the Youth Advocate. Further, it is likely that, before making a non-specific order, the magistrate will 
require a case plan to be submitted to him or to the Youth Advocate. The Commission's emphasis on 
the need for greater court control over dispositional measures could be seen as an argument for the 
abolition of non-specific orders. However, the recommendation that orders similar to the existing 
live where directed CIders be retained is based on the following factors: 

ClI There are in the A.C.T. a number of persons and agencies who, though willing to accept the 
care of children, feel unable to accept full responsibility for them. Rather than having a child 
specifically committed to their care, such persons and agencies prefer a procedure whereby the 
Director of Welfare is identified as the responsible person, and is able to take immediate 
action if the placement proves unsatisfactory or if the child runs away. Further, there are some 
who require a person in authority to whom they can refer difficult questions, such as questions 
regarding a child's access to his parents or medical treatment for the child. It must not be 
overlooked that, though the care provided by individuals and voluntary agencies may be just 
what the children need, those who provide it may lack the experience and training to assume 
the legal responsibility for the children. The system should be designed in such a way as to 
permit the utilisation of the contribution which these persons and agencies can make, while at 
the same time not imposing on them responsibilities which they feel unable to accept. 

• The flexibility permitted by live where directed orders is necessary in certain situations. The 
court may wish to make provision for changes of placement without requiring a court hearing 
each time such a change is needed. 

The proposal that two forms of residential order be available to the court reflects a broad acceptance 
of existing procedures. Under the ChUd Welfare Ordinance, ifthe Childrens Court wishes to make a 

122 Some of these problems are discussed in para.50. Attention was drawn to this matter in the submission 
prepared by the Catholic Welfare Advisory Committee. The submission recommended that the Childreg's 
Court should have the power to commit chIldren directly to approved community agencies, that the legisla
tion should reflect the assumption that these agencies are in general able to assume full responsibility for 
children committed to their care, and that the law should make it clear that government officials should be 
entitled to interfere only in clearly defined circumstances. Catholic Welfare Advisory Committee of the 
Archdiocese of Canberra and Goulburn, Submission, 21. 
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residential placement in the A.C.T. it may either commit a child to the care of a wiIIing person or 
place the child on probation or relea&e him on a recognizance with a condition that he live where 
directed by the Assistant Secretary, Wt!lf'h~. The existing live where directed order (whether made as 
a condition of probation or of a reL~ase on a recognizance) is extremely flexible as such an order 
permits the Assistant Secretary, Wdfare, to decide whether the child should be remove~ ~rom home 
at all. The order which the Childre11s Court makes merely empowers the welfare authontles to make 
a placement. It does not explictly direct them to do so. At first sight this appears to be wrong in 
principle. It could be argued that a decision whether a child should remain at hon:e should be m~de 
only by a court. It might be thought unacceptable for a court to make. ~n order I? the expectatI?n 
that the child wiII be removed from home and for the welfare authontIes to deCIde that the chIld 
should remain there. However, there are situations in which great flexibility is desirable. The Direc
tor of Welfare might, for example, select a residential placement for a child and then wish to return 
the child to his home for a trial period. A live where directed order permits this flexibility. It should 
not be overlooked that under the Commission's proposals, the Youth Advocate would be in a 
position to monitor the implementation of the order. If he consider~ that. a decision by the Dir~ctor 
to return a child to his home is inconsistent with the court's expectatlOns, It should be open to hIm to 
take the matter back to court so that the magistrate may review the course taken by the Director. 
Thus the retention of the live ~here directed order is recommended. However, one important change 
is required. An order authorising a child's removal from home should be a distinct and s.eparate 
order. It is unsatisfactory that such an important decision should be expressed as a conditIon of 
probation or of a recognizance. Further, it is even more unsatisfactory t.hat it should be ne~essary in 
every case to combine a residential placement with a release on probatlOn or on a recogmzance. In 
some cases the making of a combined order will be appropriate, and in others it will not. The system 
should operate in such a way as to compel the court to make separate decisions about the ne~d for a 
residential placement and the need for any additional support and control such as are proVIded by 
the making of a probation order. Where it is thought desirable to cOI?bine a prob~tio,! order with a 
residential order the court should be empowered to make a probatIOn order whIch IS contempor
aneous with the ~esidential order, or to make a probation order which follows a residential order. 
There will be cases in which it is appropriate for a child to be removed from home and placed under 
the supervision of a probation officer, and there will be cases in which a child shou~d ~e removed 
from home but without the imposition of any additional supervision. Even where a chtld IS made the 
subject of an order that he live away from home at a place directed by the Director of Welfare, it 
need not necessarily follow that he will require probationary supervision, either by a member of the 
Welfare Division or by some other person. In defence of the existing procedure, it must be said that, 
by combining a live where directed order with release on probation or on a r~cognizance, the court 
was able to fashion a measure which allowed action to be taken should the child refuse to follow the 
Assistant Secretary's instructions on place of residence. The Child Welfare Ord.inance ma~es p~o
vision for dealing with children in breach of a probation orde~. In recommendmg t?a~ res.ldentlal 
orders should no longer automatically be combined with probatlOn orders, the CommlsslOn IS awa~e 
that special provision must be made for dealing with children ~ho refuse. to o~ey an order. Th.IS 
subject is dealt with below.123 As under the present law, the makmg of a reSIdentIal order should m 
no circumstances involve the transfer of the guardianship of the child to the Director of Welfare. 
226. The Further Development of Community Based Alternatives Residential orders of the kind 
recommended by the Commission are an established feature of the A.C.T. Childrens Court syste~. 
In the past young offenders the subject of live where directed orders have regularly been placed m 
homes run by such organisations as D1· Barnardo's and Outreach Incorporated. 124 However, the 
number of such placements has been much smaller than the number of committals to ~.S. W. 
institutions. During the period I June 1978 to 31 May 1979,32 young offenders were commItted to 
these institutions, but only 12 young offenders were made the subject of a live where directed 

123 Para.244. 
124 For a description of the facilities provided by these organisations, see para.58. 
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order. 125 An effort should be made to increase the use of open homes and hostels for young offenders 
and so divert children from the N.S. W. system. By reason of its size, urban character and the absen~e 
of a traditional closed institution for young offenders, the AC.T. is ideally placed to offer a lead 10 
the development of small, open facilities. Overseas evidence euggests that the full potential of ~~ch 
facilities has yet to be realised. An examination of United States p~ogra.ms reveals promls1Og 
initiatives which could well be explored within the framework of the re~ldent~al orders propose~ by 
the Commission. The Silverlake experiment showed what could be achieved 10 a closely supervised . . 126 M t' hostel operated on the basis of a carefully formulated theory of d~hnquency cau~atlO~. en Ion 
can also be made of Ac:hievement Place, in Kansas, where a nome-style residential treatment 
program has been developed.!27 Also, in 1969, Massachusetts introduced a much publicised progr~m 
of 'deinstitutionalisation'.128 Juvenile training institutions in that State were closed and alternative 
methods, including non-residential programs, group homes an~ foste~ ?ome~, w~re .employ~d with 
many of the juveniles who would prevIously have been held 10 tradltlO?al 1OstitutlOns. It IS most 
important not to present a misleading picture of t?e Massachuse.tt.s exp~n~en~. Alt.hough t?at State 
was successful in developing imaginative alternatives to the traditIOnal 1OstitutlOn, It was still found 
necessary to detain a small number of juveniles in sec~re units.129 Nevertheless, expe~ience in 
Massachusetts does indicate how much can be achieved If the development of commumty-based 
measures for young offenders is vigorously pursued. In England a recent study of residential care for 
delinquents has proposed the creation of small, intensive care units in hostel-like accommodation 
for adolescents who would otherwise be in closed institutions.13D Experimentation need not be 
confined to residential programs. Consideration should also be given to day car~ programs.

l3l 

Further, both in England132 and California133 promising work has been undert~ken 10 ~he field of 
probation. Particularly noteworthy is California's Community Treatment ~roJec~ w~lch created 
flexible and intensive forms of supervision and control. Also worthy of consideratIOn ~s th~ use of 
group work with probationers. 134 It must be emphasised that none of these measures IS be10g put 
forward as a 'cure' for delinquency. To view these innovative programs in this way would be to 
repeat the mistakes of the child savers. Some of the measures mentioned have ce~ainly not lived up 
to expectations. Nevertheless, research has demonstrated that, though commumty-based programs 
for young offenders are not always effective in preventing re-offending, such programs frequently 

I2S The total of 12 relates to the number of children who were made the subject of live where directed orders as a 
result of criminal behaviour. There were others who, though dealt with primarily as 'uncontrollable' also faced 
criminal charges. . . 

126 Empey and Lubeck, The Silverlake Experiment: Testing Delinquency Theory and Commumty InterventIon, 

(1971). . ., 2 C' . I J' dB h . 146 
127 Hoefler and Bornstein, 'Achievement Place: An EvaluatIve ReVIew, rlmma ustlce an e aVlOr, , 

(1975), and Fixsen ei. al., 'The teaching-family model of group home treatment', in Craighead Kazdin and 
Mahoney Behavior Modification: Principles issues and applications, (1976),310. 

128 For a dis~ussion of the reforms introduced in Massachusetts see Ohlin, Miller and Coates, Juvenile Correc
tional Reform i;. Massachusetts, A Preliminary Report of the Center for Criminal Justice of the Harvard Law 
School. (1977); Coates, Miller and Ohlin, Diversity in a Youth Correctiollal System: Halldlillg Delinquellts ill 
Massachusetts, (1978); Bakal and Polsky, Reformillg Correctiolls for Juvellile Offellders, (1979). 

129 See Isralowitz, 'Deinstitutionalisation and the Serious Juvenile Offender', Juvellile alld Family Court Journal, 
30(3),21, (1979). 

130 Millham Bullock and Hosie, Locking Up Children: Secure Provision within the Child Care System, (1978), 191. 
13l Nationai Association for the Care and Resettlement of Offenders, Children and Young Persons in Custody, 

(1977) 42-44 and Appendix 9. See also Dartington Social Re~earch Unit, Give and Take, (1980). Th~s 
describes a full-time community service program for selected persIstent adolescent offenders. The program IS 
briefly outlined in (1980) 144 Justice of the Peace, 722. 

m Home Office Research Studies, Impact: Intensive Matched Probation and After Care Treatment, 2 vols, (1974 
and 1976). 

133 Warren, 'The Community Treatment Project,' in Johnston, Savitz and Wolfgang, The Sociology of Punishme.nt 
and Correction, (2nd ed., 1970). For a criticism of the project, see Lerman, Community Treatment and SOCial 
Control: A Critical Analysis of Juvenile Correctional Policy, (1975). 

134 Home Office Research Unit, A Survey of Group Work in the Probation Service, (1966). 
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yield 'success rates' at least as high as those produced by institutions.13S Such results create a 
presumption in favour of the use of community-based measures. As researchers into the effectiveness 
of Achievement Place have commented: 

[E]ven if the results ... show that the Achievement Place youths do no better than youths who were sent to an 
institution, we would continue to advocate replacing most institutions with group home treatment programs. 
We would do this for two reasons. First, group home programs. are more humane than institutional programs 
because the youths receive more individual care; they remain in close contact with their community and 
parents and friends; and programs can be provided to teach them important social, family, and community
living skills. Second, group homes are less expensive to operate. 136 

227. It is clear that there are a. number of models which could be adapted to A.C.T. needs if a 
policy of 'deinstitutionalisation' were to be resolutely pursued. The 'nothing works' philosophy 
should not engender despair. Although due attention must be paid to the community's demand for 
retributive and deterrent penalties, the search for humane, imaginative alternatives to confinement 
should not be abandoned. It is not appropriate for the Commission to offer detailed proposals for 
the types of programs which might prove most suitable for the AC.T. This task should be left to the 
Welfare Division and to the Childrens Services Council. The Commission's recommendations 
regarding probation, attendance centre orders and residential orders are designed to provide a 
framework within which may be developed a range of community-based measures. The Welfare 
Division should have responsibility for the probation service and for the initial development of an 
attendance centre for young offenders. However, as has been indicated, there is no reason why 
voluntary agencies might not also be involved in the attendance centre program. With regard to the 
residential order, the facilities provided by the voluntary agencies offer a foundation on which to 
build in the immediate future. Certain problems have arisen in respect of the funding of these 
organisations, and this aspect is briefly discussed later in this report.137 Further, the provision of 
homes and hostels for the young in the AC.T. is, like so many other facets of the child welfare 
system in the Territory, marred by a lack of co-ordination and overall planning.138 If the use of 
residential orders is to develop in the manner envisaged by the Commission, urgent attention should 
be given to identifying the precise role which each of the relevant agencies can play in providing 
residential accommodation for the young. The aim should be to provide a co-ordinated and in
tegrated system of residential homes. The type of care which each home offers should be dearly 
identified. This rationalisation should be undertaken by the Childrens Services Council. In perform
ing this task, the Council should consider the possibility that the Welfare Division might, sometime 
in the future, have its own home or hostel fOl: young offenders. It must be emphasised that what is 
envisaged here is that the Division might operate a home of the type at present provided by Dr 
Barnardo's or the Richmond Fellowship. Obviously it should not duplicate the facilities provided by 
these organisations. It should provide an open home or hostel only if the Childrens Services Council 
is able to identify a specific category of child for whom the homes run by the voluntary organisations 
do not or cannot cater. If it is found that it is appropriate for the Division to operate such a facility, 
special attention should be given to the possibility that it might accommodate only offenders. At 
present the homes in which children who are the subject of live where directed orders are placed 
accommodate both offenders and non-offenders. The Commission has recommended that, as far as 
possible, the two groups should be dealt with separately.139 If greater separation of the two groups is 
achieved it might be appropriate for the Welfare Division to assume primary responsibility for the 
residential care of offenders, while the voluntary agencies concentrate their efforts on non-offenders. 
Such ax: allocation of functions is, however, merely one possibility which should be explored. 
Rigidity shoulo be avoided. The aim should be to create a flexible and integrated range of open 
homes and hostels. Thus, with regard to the future provision of these facilities, the Commission's 
recommendation is that, at least until the necessary review and rationalisation of existing services is 

135 Fixsen et.al.; Empey and Lubeck; Sanson-Fisher, 'The Case Against Juvenile Corrective Institutions', (1978), 
Australian Social Work. 31(4), 7; Warren; and Kraus, 'A Comparison of Corrective Effects of Probation and 
Detention on Male Juvenile Offenders', (1974), 14 Brit J Criminol, 49. 

136 Fixsen et.al., 320. 
137 Para.515. 
1lB For a discussion of the fragmentation and lack of co-ordination in the A.C.T. welfare services see Chapter 13. 
139 See para.118. 
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undertaken, open homes and hostels should continue to be operated by voluntary organisation~. :r.he 
possibility that the Welfare Division might, at some future time, operate one or more such facIlltIes 
should be kept open. The decision whether the Division should become involved in the provision of 
accommodation for children who are the subject of residential orders is quite distinct from the 
decision whether the Division should establish an institution for young offenders in the A.C.T. This 
subject is discussed below. 
228. Detention in a Closed Institution: Deficiencies of Institutions The failure of detention in an 
institution to prevent recidivism among young offenders is now well documented. Studies in 
England l4o

, New Zealandl41
, and the United Statesl42

, reveal that a high proportion of those released 
from institutions for the young are known to re-offend. Unfortunately few Australian statistics are 
... v .. \ilable. A study in N.S.W. indicates that, of a sample of young males committed to institutions in 
1962 and 1963, 74.9% were known to have re-offended during a five year period following their 
discharge. 143 In fairness to institutional staff it should be' emphasised that it would be wrong to 
interpret such figures as demonstrating that institutions for the young are a 'failure'. Many, perhaps 
most, of the young people who pass through institutions could be equally well regarded as failures of 
probation or other measures employed before their institutional committal. To lay the blame for 
subsequent re-offending solely at the door of the institution would be unfair. Nevertheless, available 
statistics do suggest that little in the way of 'reform' can be expected to result from a committal to an 
institution.144 Further, the paradox of attempting to train offenders for freedom in conditions of 
captivity must be recognised. 14s If we wish to assist the young to function more appropriately in the 
community, this objective is more likely to be achieved in the real world than in the artificial 
environment of a closed institution. Research has revealed the harmful effects of institutionallifel46

, 

and the detention of the young in so-called 'correctional' institutions poses particular hazards. 147 

Peer group pressures frequently reinforce deviant tendencies.148 But do these conclusions support 
the view that society should no longer use institutions as a means of dealing with young offenders? 
Such a view would, in the present state of knowledge, be an unrealistic one to adopt. There is a small 
group of children whose behaviouJ requires institutional committal. In some cases the offences 
committed are so serious that the protection of society is the overriding consideration. In others an 
institution, though not able to 'r eform' an offender, can offer something positive. This point was 
made in an English study conducted by researchers obviously unsympathetic to the use of closed 
facilities. They commented that secure units: 

do confer some benefits on the children. They break the persistent absconding patterns and extreme with
drawal of some neurotic children and, contrary to popular opinion, the young people are not hostile to the 
caring aspects of the regime. It seems unlikely that they suffer psychological damage from a short incarcer
ation and the experience can confer on them physical and educational advantages.149 

These comments were made notwithstanding the authors' conclusion that: 
for the majority of boys, the secure units provide a brief sojourn in an expensive ante-room to the penal 
system. 150 

140 Cornish and Clarke, Residential Treatment and its Effects on Delinquency, (1975). 
141 Department of Social Welfare, Juvenile Crime in New Zealand, (1973). 
112 Lipton, Martinson and Wilks. 
143 Kraus, (1974), 52. 
144 For N.S.W. research supporting this conclusion, see Kraus, 'Do Existing Penal Measures 'Reform' Juvenile 

Offenders?' (1977), 10 ANZJ Crim, 217. 
14S Paterson, The Principles of the Borstal System, (1932), 12. 
146 Goffman, Asylums, (\961); Cressey, (ed) The Prison: Studies in Institutional Organization and Change, (1961); 

Clemmer, The Prison Community, (1958); and Sykes, The Society of Captives, (1958). 
147 For a concise summary, see Sanson-Fisher. 
148 Polsky, Cottage Six: The Social System of Delinquent Boys in Resid1!ntial Treatment, (1962), and Sanson

Fisher, 9. 
149 Millham, Bullock and Hosie, 186-187. See also Mayers, The Hard-Core Delinquent. An Experiment in Control 

and Care in a Community Home with Education, (\980). 
ISO Millham, Bullock and Hosie, 187. 
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Reference must again be made to experience in Massachusetts, where traditional institutions for the 
young were closed. lSI In spite of the emphasis which was placed on the development of alternatives 
to these institutions, it was still found necessary to confine a small o.umber of juveniles in secure 
conditions. 1S2 

229. A Custodial Institution for the A.C.T.?: The Prohlem If it is accepted that, for the foreseeable 
future, the total abolition of institutional committals is impracticable, the question whether the 
A.C.T. should have its own custodial institution for the detention of children must be faced. Should 
the Territory seek to bring its reliance on N.S.W. facilities to an end? Before reviewing the argu
ments for and against the establishment of an institution in the AC.T., it is necessary to make clear 
exactly what is meant by 'an institution'. This term is used here to denote a facility in which children 
are confined. It is unhelpful to think in terms of 'open' and 'closed' institutions. Some traditional 
institutions for the young are open, in the sense that inmates are not kept in a closed building or 
yard. It is common in such institutions for inmates to be locked in a room or dormitory at night. The 
essential feature of these institutions is not that they are open or closed, but that the children are 
confined there. The distinction which must be drawn is between these institutions and homes or 
hostels from which residents are free to go out to school or work. There are in the AC.T. a number of 
such homes or hostels lSJ

, and these should continue to fulfil their present functions. The question to 
be faced is whether, in addition to facilities of this type, the AC.T should have an institution in 
which to confine children at present committed to institutions operated by the N.S.W. Department 
of Youth and Community Services. 

230. Arguments for an Institution A number of arguments can be advanced in support of the view 
that the AC.T. should establish its own institution for the detention of young offenders. They 
include: 

• Removal of family support. The 'transportation' of the young to N.S.W. is inhumane and 
harmful, since it separates them from their families1s4 and community, and so impedes their 
re-integration into society on their release. 

III Reluctance to use when appropriate. Because removal to N.S.W. is such a drastic measure, 
magistrates and judges are reluctant to employ it, and therefore sometimes feel compelled to 
make alternative orders which they believe to be inappropriate. 

(\) Looking after one's own. As a matter of' principle, the AC.T. should look after its own. In re
designing the Territory's system for dealing with its young offenders, it would be an abdication 
of responsibility to put forward proposals which suggest that the AC.T. authorities are unable 
or unwilling to cope with the most difficult cases. Continued reliance on N.S.W. facilities 
would reflect a refusal to face up to the problems posed by the serious, persistent offender. 
Reliance on these facilities also reduces the possibility of developing a total and fully in
tegrated dispositional system, of which a closed institution is an important element. 

S Loss of control and follow-up. Reliance on the N.S.W. institutional system means that the 
AC.T. authorities have no effective control or influence over where the child is placed or how 
long he is detained. Decision-making powers are transferred to the N.S.W. Min.ster for Youth 
and Community Services and to members of his Department. Reference has been made to a 
case exemplifying this problem. ISS Loss of control may breed in the AC.T. community a 
feeling that it is not responsible for the conditions in which its young offenders are held. The 
community may display an 'out of sight, out of mind' attitude. 

• Innovations impossible. The AC.T. is forced to accept the facilities provided by N.S.W. Exper-
iment and innovation are not open to the Territory's law-makers. . 

o Administrative problems. The fact that children are detained in N.S. W. institutions impedes the 
operation of local complaints procedures. The Commonwealth Ombudsman is not authorised . 
to intervene in matters under the control of State departments. ls6 

151 See para.226. 
m See Isralowitz. 
IS3 See para.58. 
IS4 The Welfare Branch does, however, assist needy families by paying fares to N.S.W. so that visits can be made. 
ISS Para. 199. 
IS6 The Commonwealth Ombudsman's powers may be exercised only in respect of Commonwealth Departments 

and statutory authorities. See Ombudsman Act 1976 (CwIth), s.5. 

,. 
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231. Arguments against an Institution The arguments against the establishment of a custodial insti
tution for the young in the A.C.T. are as follows: 

• Small numbers. The number of children who are at present committed to N.S.W. facilities is 
small. At anyone time, N.S.W. institutions house approxill!atel~ 20 chil~ren who have be~n 
committed by the A.C.T. courtS. IS7 Although the number mIght mcrease If the. A.C.T .. had Its 
own institution the total will remain small. It would be costly and uneconomIC to budd and 
staff an instituti~n for such small numbers. Utilisation of N.S.W. facilities is an efficien~ use of 
scarce resources. Further, the figure quoted includes children wh.o ?av,e been ~ommltted ?S 
non-offenders as well as those found guilty of offences. The Commission s. analYSIS of c?mmlt
tals between 1 June 1978 and 31 May 1979 indicates that, of the 49 children committed to 
N.S.W. institutions, 17 were dealt with as uncontrollable children. If it is acc~pt~d t.hat, 
wherever possible, offenders should be kept separate from non-offenders, ~nd that institutIOn
al committal should be reserved primarily for offenders, the number of children for whom an 
A.C.T. institution would cater would be small. . ' 

II) Discourages committals. The absencp. of ~n institution in t~e A.C.T: might caus.e. t~aglstra~es 
and judges to be reluctant to make committal orders. ls8 In ~Iew of Widespread cntIc~sm~ of.m
stitutions any factor which inhibits the use made of them IS to be welcomed. If an mstItutlOn 
were buiit, some of those at present released on prob?tion (with ~ condition t? l~ve where 
directed) might be sent to an institution. ls9 Although thiS argument IS not a convmcmg theor-
etical one, in practical terms it cannot be ignored. . 

~ Range oj children. The establishment of an i~stit~ti~n to accommo.date all: or v1ftua~ly all, of 
the children at present committed to N.S.W. mstItutlOns would be Impracticable. In ItS anal.y
sis of Childrens Court cases completed between 1 June 1978 and 31 May 1979, the Comml!]
sion found that the ages of those committed ranged from 11 to 17: '!'hirty-six were males ~nd 
13 were females. Although the majority were aged 14, 15, 16 or 17, It IS clear that here the;e IS a 
heterogeneous group whose needs are likely to vary greatly. In its study of ~.C.T. chIldren 
committed to N.S.W. institutions during the year ended 30 June 1978, a Workmg Party of the 
Department of the Capital Territory found that seven in~tit'!tions ~~d two as~ess~e?t centres 
were used, with each catering for a particular category of chlldre~. No one instItution co~ld 
offer a range of programs wide enough to meet the needs of so dIverse a group. The Working 

Party's report commented: 
[I]t would be extremely difficult if not impossible (and probably undesirable) to construct one f~cility to 
contain the range of treatment facilities pn>vided i~ ~.S.W. It w0l!ld of :ourse be most undeSIr.able.to 
have a group of offenders with disp~rate chara~tenstl~s s~ch. as Widely dl~erent ages, offence hlstones 
and levels of sophistication associatmg closely m one mstltutlOn. SegregatIOn ofvery small numbers to 
meet this problem would be difficult.161 

' 

In short, even if an institution were built in the A.C.T. it would not put an end to 't~ansporta
tion'. It would still be necessary to rely on the N.S.W. system to accommodate certain types of 

t57 On 30 April 1981 there were 24 AC.T. children in N.S.W. insti~utions. ?f these, I~ ,":ere non-offenders. 
«Unpublished figures compiled by Dr S. Mukherjee, Austrahan Institute of Cnml~ology.) A study 
undertaken by a Working Party of the Department of the Capital Territory found that, durmg the year en~ed 
30 June 1978, there was an average of 18 A.C.T. children in N.S.W. institutions. Department of the Caplt.al 
Territory, Working Party to Consider Services for Young Offenders, Interim Report, (1979), 3 (hereafter Interim 

Report). . . d . I I Itt t 
IS8 The view that the absence of an institution renders the AC.T. magistrates and JU ge.s ~artlcu a: y re uc a.n. 0 

make committal orders has several times been expressed to members ~f the C.ommlsslo~. ~va!lable statIstics 
support this view. Figures compiled by Dr S. Mukherjee of the Austrahan. Institute of Cnmmology show that, 
as at 28 February 1981, the N.S.W. committal rate (per 100000 population aged 10-18 years a~ at 30 June 
1980) was 70.0, while that in the AC.T. was 40.1. Cf the figures for the imprisonment of adults m these two 
jurisdictions; see ALRC IS, (1980) para.l68. . ' . . . 

IS9 A number of persons have expressed the view that if the A.C.T. estabhshes ~n mst.ltu~lOn there Will soon 
develop a pressure to keep it full, and as a result the number of children detamed Will mc~ease. See A.~.T. 
Council of Social Service, Submission, I, and South Australian Department for Community Welfare, Sub-

mission, 3. 
160 Interim Report, 3. 
161 id.,5. 
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children. Further, this argument reflects a general characteristic of the A.C.T. which it would 
be unr~alistic to ignore. The Territory is so small that it is not possible to provide facilities to 
deal With all the problems which occur within its borders. It must continue to rely on N.S.W . 
to some extent. 

• Ut~/isation 0.( a .uni9ue opportunity. It is unlikeiy that the A.C.T. would be able to provide 
satisfac~ory institutIOnal care for the small and heterogeneous group of children at present 
placed In N.S.W. institutions. Rather than building an institution, the A.C.T. should take ad
vantage of the existing situation to develop new and imaginative alternatives. Further the 
building of an institution would have a symbolic aspect. The establishment of an instit~tion 
might be viewed by some as an endorsement of the use of incarceration. 

232. Eval~ation of Arguments As a matter of principle the Commission believes that, to the fullest 
extent pOSSible, the A.C.T. should accept responsibility for dealing with its offenders be they adult 

. '1 162 U 1 h' ' or Juvem e. ness t ere are compelhng reasons to the contrary, the Territory should look after its 
own. Arguments based on the undesirability of institutional committalS of the young do not provide 
a reason for refusing to build an institution in the A.C.T. unless it can be confidently asserted that no 
young offender should be committed to an institution. Such an assertion cannot be made. It would 
~ot be ~cceptable for the Territory to concentrate on the development of alternatives to an institu
tIOn while at the same time consigning ,to another jurisdiction children for whom these alternatives 
are not appropriate. Fur,ther, although the separation of sentenced children from their families is a 
regrettable. characteris~ic of s?,stems in sev7ral parts of Australia, since many institutions for the 
~OU?g are In rur~l set~mgs, thIS does not of Itself provide a reason for refusing to bring 'transporta
~lOn. o~ the Terntory s offenders to an end. The hardship caused to children removed to N.S.W. 
instItutIons, and to their families, should not be allowed to continue unless it is clear that the 
children canno~ be kept with~n t~e Territory. Finally, particular attention must be paid to the 
arguments relatmg to the Terntory s loss of control over those sent into the N.S.W. system. These 
arguments assume special importance in view of the Commission's emphasis on the need for court 
control over, and 11!0nitoring of, the implementation of dispositional orders. 163 It will not be possible 
fo~ the A.C.T. C~lld;en~ C?urt, ~hrough t.he :o~th Advocate, to exercise close llupervision over 
chIldre.n. placed In institutIOns If these lllstttuttons remain under the control of the N.S.W. 
authonttes. 

233.. Pract~cab.ility: Analysis oft~e s.tat~stics The most persuasive of the arguments is that relating to 
the lmpractl~ahty of an A.C.T. Insttt~tlOn for the young. Although it may be desirable in principle 
t~at th~ Terntory should look after ItS own and exercise control over placement and release deci
Sions, !t may not be pract~c~?le to ~stablish an institution to cater for children who are at present 
committed to N.S.~. faCIlities. It IS therefore necessary to examine the statistics regarding the 
number and categones of A.C.T. children in N.S.W. institutions. It is clear that it would not be 
feasible to establish one institution to house th~ heterogeneous range of children at present dispersed 
throughou~ th: N .. S. W. system. Such a conclUSIOn, however, would not preclude the establishment of 
an A.C.T. mstItutlon for a subgroup of those at present sent to N.S.W. institutions. Although it may 
not b~pos~ibl~ to. abolish 'transportation', it might be feasible to reduce it significantly by creating 
an A.,-,.T .. mstItu.tl?I! for a define? ~nd reasonably homogeneous category of children. In order to 
explore t~IS posslbl!lty .the.CommlsslOn undertook a careful analysis of the characteristics of A.C.T. 
children m N.S.W. mstttutlOns as at 1 August 1980. The aim was to obtain information about A.C T 
~hil?re? in these institutions at anyone time and so identify the population for which an A.C:T: 
InstltutlOn would have to be designed. The details are summarised in Table 8. It should be noted that 
this table does not list all A.C.T: children in respect of whom it was necessary to find an interstate 
placement. It relates only to children who had been committed to institutions run by the N.S. W. 
Department of Youth and ComIl1unity Services. In addition to the children described in the table 
there were, as at I ~ugust 1980, 18 children in N.S.W. homes run by voluntary organisations. 
Seventeen of these chllctren were not offenders. For reasons which will be explained, none of these 

162 On the subject of the Territory'S responsibilities with regard to adult offenders see ALRC DP 10, Sentencing: 
Reform Options, (1979), para.34-45. 

16J See para.200. 
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children should be regarded as being eligible for placement in an institution in the A.C.T. Thus in 
seeking to identify the potential population of a closed A.C.T. institution, it is to the characteristics 
of the children described in Table 8 that most attention must be given. The first point to note is that 
Table 8 includes three children who had been committed as a result of uncontrollability charges and 
one who had been found to be neglected. As a matter of principle it is undesirable for non-offenders 
to be incarcerated with offenders. Later in this report it is recommended that the charging of 
allegedly neglected and uncontrollable children should cease and that care proceedings should 
replace neglect and uncontrollability proceedings. 164 It is emphasised that the separation between 
children dealt with as offenders and those the subject of care proceedings should be as complete as 
possible. Detention of both categories of children in one institution whose size would make it 
impossible to separate them would be inconsistent with the pursuit of this aim. Further, even if the 
pool of non-offenders eligible for detention in an A.C.T. institution were greatly increased by the 
inclusion of a significant number of those children at present placed with voluntary agencies in 
N.S.W., it is extremely unlikely that there would be sufficient non-offenders to justify the establish
ment of a separate institution to house them in the A.C.T. In addition, it would be most undesirable 
to contemplate the establishment of such an institution in the Territory. The children placed with 
voluntary agencies in N.S.W. live in open conditions. A policy which sought to remove them from 
these conditions and to place them in an institution would be totally unacceptable. It seems clear, 
therefore, that if an institution were to be established in the A.C.T. it would have to cater solely for a 
sub-group of those offenders at present committed to N .S. W. institutions. Such an institution would 
probably have to cater only for males. Table 8 shows that only one girl committed to a N.S. W. 
institution had been guilty of a criminal offence. Although the number may occasionally rise, it is 
probable that, at anyone time, there would never be more than two or three A.C.T. female offenders 
in a N.S.W. institution. It would be impracticable for an institution to develop and maintain 
appropriate programs for such a small number of girls. Hence the Commission has concluded that, 
thoueh a mixed sex institution is in principle desirable, the establishment of such an institution in the 
A.C.T. would not be feasible. It is therefore necessary to determine whether there is a sub-group of 
males for whom an institution might be established. The male offenders described in Table 8 are, 
with one exception, serious persistent offenders aged 15 or over. The offenders in this category total ' 
eight, of whom seven were held in the Mt Penang institution. It is only males in the category 
represented by these eight offenders who could provide the nucleus of a population for an A.C.T. 
institution. Two arguments can be advanced in support of the view that such a total represents an 
under-estimate. First, the number of A.C.T. children in N.S.W. institutions may have been unusually 
low on 1 August 1980. Table 8 shows a total of 14 children, whereas other analyses suggest that the 
daily average is close to 20. If the composition of this group were similar to that revealed in Table 8 it 
is likely that the number of serious persistent male offenders aged 15 or over would be 11 or 12.165 

Secondly, it is possible that there are some male offenders whom the Childrens Court has felt 
compelled to place with a voluntary agency in the A.C.T., but who could be more appropriately 
placed in an institution, were one available in the Territory. No statistics are available as to the 
number of males who might fall into this category. Thus it is possible to make no more than an 
informed assessment of the pntential population for an A.C.T. institution designed to house serious, 
persistent male offenders aged 15 or over. The available evidence suggests that the total would not, at 
anyone time, exceed 15, that it is likely to be less than this, and that on occasions it will be 
significantly less than this. Probably it would not be too far wide of the mark to guess that if an 
institution were built for the group identified above, its daily average population would be close to 
ten. 

164 See para.280. 
165 That the Commission's analysis of the composition of the committed group is reasonably accurate is suggested 

by the interim report of the Department of the Capital Territory. This report noted that of the 39 children 
committed to N.S. W. institutions in the year ended 30 June 1978,20 were males aged 15, 16 or 17 who were 
held in Daruk, Mt Penang, Yawarra or Ende<j,vour House. Interim Report, 5. 
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Table 8: A.C.T. Children Committed to N.S.W. Institutions Details as at 1 August 1980 

SEX AGE LENGTH OF REASON FOR COMMITTAL LOCATION COMMITTAL 
M 18 General Take and use motor vehicle 
:-;---:-::~-;;::-~:..::..:..::.=--::-:----:---~-----------.,,--

M 15 12 months 

M 17 2 years 

M 16 6 months 

M 15 2 months 
M 17 General 

M 18 6 months 

M 17 General 
M 15 General 

M II 2 months 
F 14 General 

F 14 General 
F 16 General 
M 13 General 

Take and use motor vehicle 
(5 charges) 
Stealing, 
Break, enter and steal, 
Take and use motor vehicle 
(5 charges) 
Stealing (2 charges) 
Malicious injury 
Possession of stolen property 
Break, enter and steal (8 charges) 
Uncontrollable 
Possession of stolen property, 
Stealing 
Stealing (3 charges) 
Possession of prohibited drugs 
Unlawful possession 
Take and lise motor vehicle 
Take and use motor vehicle 
(8 charges) 
Break, enter and steal 
(4 charges) 
Larceny (6 charges) 
Malicious injury 
Possession of stolen property 
Uncontrollable 
Uncontrollable 
Malicious Injury 
Assault 
Neglect (Exposed to moral danger) 
Uncontrollable 
Stealing 

Mt Penang 
Mt Penang 

Mt Penang 

Mt Penang 

Mt Pellang 
Mt Penang 

Mt Penang 

Mt Penang 
Daruk 

Reiby 
Reiby 

Reiby 
Reiby 
Reiby 

234. Tangible and Intangible Benefits Although the establishment of an institution which would 
?av~ a. daily average popUlation of approximately 10 would be expensive, the operation of an 
mstttutIOn for such a number would not be impracticable. Fm some time the N.S.W. Department of 
Youth and Community Services has run institutions whose maximum capacity is approximately 
20. 166 Further, the expense of building such an institution in the A.C.T. could be reduced if it were 
combined with Quamby Children's Shelter. Although the benefits to be gained by combin.ing a 
~ema?d and detenti.on facility are not as gr~at as might first appear, there are some advantages. The 
Land IS already avaIlable and the surroundmg community has accepted the existence of an institu
tion. The opposition which regularly accompanies a proposal to use land to build a correctional 
institution would not be a significant factor if an existing site were employed. Further, certain parts 
of the Sheltfir could be developed and exnanded to service both the remand and the detention 
facilities. These include the kitchen and the central administrative areas. Nevertheless the extent to 
which the two facilities can and should be combined should not be over-estimated. As a matter of 
princ~ple, con~icted persons should not be held with those on remand. 167 Even if this principle were 
occaSIOnally VIOlated, as, for example, by permitting children on remand to take part in programs 

166 Examples of existing smal~ institutions in N.S.W. include: Endeavour House (maximum 20), TaUimba (maxi
mum 20), Kamballa (maxImum 12), and Keelong Centre (maximum 23). Further, at the time of writing, the 
N.S. W. Department of Youth and Community Services is planning a self-contained facility for 12 girls. This is 
to be built as part of the remand complex known as Yasmar. 

167 Articl~ 1O(2)(a) of the International Covenant on Human Rights states that accused persons shall, save in 
exceptIonal CIrcumstances, be segregated from convicted persons. The Australian ratification of this Covenant 
stated that this principle of segregation is accepted as an objective to be achieved progressively. 
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being run for sentenced children, it would be a serious mistake to act on the assumption that 
children on remand would regularly swell the numbers for whom programs were made available. 
Often there are no children on remand or their number is very smal1.168 If a new institution were 
built on the same site as the existing Shelter, it is important to recognise that the two should be 
designed, and run as separate facilities. The question which must be asked is whether the benefits 
which would be conferred, on the A.C.T. community and on its young offenders, by the establish
ment of an institution would justify the expense of building and operating such an institution. 
Reference has already been made to certain benefits. There is the intangible benefit which would 
accrue from the Canberra community's acceptance of responsibility for its own, and the real gain 
which would result from permitting the A.C.T. authorities to exercise control over the fate of some 
of those offenders at present placed in N.S. W. institutions. Questions must, however, also be asked 
about the benef-t.s which those confined in the proposed institution would derive. There is the 
obvious benefit of proximity to family and friends and the assistance which this provides in the 
maintenance of relationships. Further, confinement in an A.C.T. institution would facilitate the 
provision of much more effective after-care than is possible under the existing system. But the real 
issue is the nature of the programs' which an A.C.T. institution could make available for the older 
male offenders. The design of suitable stimulating programs for a small number of youths guilty of 
relatively serious or persistent offending presents a chalbnging, but not insoluble, problem. Unless 
this problem is solved there is a danger that the institution would become a sterile, claustrophobic 
facility which would exhibit all the well recognised evils of the small, closed correctional unit. 
Related to questions about the types of program which an institution in the A.C.T. could offer are 
questions about the programs actually available, for members of the group which has been identi
fied, in the N.S.W. institutions to which they are at present sent.169 It has not proved possible for the 
Commission to undertake a detailed assessment of the programs offered in these institutions. How
ever, until such an analysis has been prepared, and careful consideration has been given to the types 
of programs which it would be feasible to offer in an A.C.T. institution, no confident answer can be 
given to the question whether confinement in such an institution would offer real benefits to its 
inmates. 
235. Recommendation: An A.C.r. Institution The Commission believes that it is in principle de
sirable to establish an A.C.T. institution for children convicted of serious offences warranting 
institutional punishment. 17o With a view to establishing an institution for the detention of the group 
identified by the Commission, the Welfare Division, in conjunction with the Childrens Services' 
Council, should develop proposals relating to the design of an institution and to the programs which 
it should offer. These proposals should take into account the programs at present provided in the 
N.S.W. system. An institution should be constructed only if it is clearly established that an A.C.T. 
institution would be able to offer programs at least as varied and as stimulating as those already 
available in N.S.W. facilities. If this cannot be established, there is a real possibility that confinement 
in an A.C.T. institution would be much worse than detention in a N.S.W. counterpart and that any 
benefit derived from proximity to family and friends would be offset by the debilitating and harmful 
nature of the regime offered in a Canberra facility. Thus the final decision must depend on further 
information about the practicaiity of creating an institutional regime which is at least as good as the 
combined regimes offered in N.S.W. Reference must also be made to another major practical 
problem which must be faced if an institution for young offenders is established in the A.C.T. It 
would be unrealistic and irresponsible to ignore the fact that if an institution is built for a particular 
group, pressures will be exerted to fill it. Although careful criteria can and should be laid down to 
limit the institution's intake to those for whom it is specifically designed, it is very possible that 

168 In February and March, 1980, for example, there were 8 days on which there were no children in Quamby 
Children's Shelter and 21 days on which there was only one occupant. Figures supplied by the Welfare Brancn 
of the Department of the Capital Territory. 

169 The most relevant example is Mt Penang where most of the A.C.T. offenders for whom an institution might be 
built are at present sent. The programs at Mt Penang include remedial education and vocational training in 
automotive mechanics, woodwork, carpentery and joinery, metal work, bricklaying, dairying, and work in the 
laundry and kitchen. In addition playing fields and sporting facilities are provided. 

170 It must be emphasised that this recommendation relates to an institution for children. The need for a prison in 
the A.C.T. must be given separate consideration. The Commission reserves its position on this question. 
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pressure will quickly build to employ less discriminating criteria. Unless this pressure is resisted, the 
institution will be compelled to accommodate children for whom its regime is unsuited. If this 
happens, gradually more and more emphasis will be placed on security and less on the provision of 
appropriate programs. An extreme possibility, but one which should not be overlooked, is that the 
institution might at some time in the future be considered suitable for children who have been found 
to be in need of care. As will be explained in Chapter 9, it seems that it will continue to be necessary 
to commit a small number of non-offenders to N.S. W. institutions.171 If this practice is retained and 
an institution for offenders is built in the A.C.T., the anomalous result might be that the majority of 
young offenders who are placed in custody will be held in the A.C.T. while the practice of 'transport
ing' non-offenders will continue. It is not difficult to predict that the response to that situation would 
be a demand to hold non-offenders in the institution designed for offenders. This would produce an 
even more heterogeneous institutional population than would result from an admixture of unsuit
able offenders. An institution which attempted to cater for such a population would be able to offer 
little more than secure confinement and would not be desirable. 
236. The Form of the Sentence If an institution of the kind described is established in the A.C.T. it 
will be necessary to make a decision on the form of the sentence under which a young offender 
should be placed in the institution. A choice must be made between a committal order of the kind at 
present employed to place A.C.T. children in N.S.W. facilities and a specific sentence to the A.C.T. 
institution. If the former model were employed the A.C.T. institution would, in effect, become part 
of a range offacilities, all but one of which were in N.S.W. The magistrate would make a committal 
order but wouid Hot know whether the child would be placed in the A.C.T. institution or one of the 
N.S. W. facilities. This would be unacceptable. The magistrate should know in advance whether a 
child is to be held in the A.C.T. or N.S. W. This is a factor which could influence his decision. He 
might, for example, be reluctant to make an order which results in a N.S.W. placement, but consider 
that a custodial order is appropriate if the child is to be held in the A.C.T. He might make the order 
hoping that an A.C.T. placement will result, only to find that, as a resu~t of an administrative 
decision, the child is held in N.S.W. Such a I>"rocedure would be unjust. It is clear that if an 
institution for young offenders is established in the A.C.T. the Childrens Court must have available 
to it a discrete form of sentence Which explicitly directs placement in the A.C.T. institution. The use 
of such a sentence would be more just than the use of a non-specific order which allowed a choice 
between a N.S.W. and an A.C.T. placement. It would also be consistent with the Commission's view 
that certainty and court control are desirable features of the ,sentencing process.172 The disadvantage 
of utilising a discrete sentence is that there is a possibility that the court will make a mistake and 
sentence to detention in the A.C.T. institution a. youth for whom the institution's regime is unsuit
able. The difficulties confronting a small jurisdiction operating only one institution should not be 
underestimated. When a N.S.W. magistrate commits a child to an institution, he knows that the 
Department of Youth and Community Services has a range of institutions and will probably be able 
to find a reasonabiy appropriate placement. The situation would be quite different for the A.C.)'. 
Childrens Court magistrate. Although a specialist magistrate would be well qualified to make highly 
specific decisions, there would always be the possibility that a child who seems suited to the 
programs offered by the A.C.T. institution would quickly prove to be unsuitable. Those running the 
institution would have no room to manoeuvre. They would not be able to solve the problem by way 
of an administrative decision to transfer the child to another institution. The imposition of a ,3pecific 
sentence to be served in the A.C.T. instition would be practicable only if clear administrative 
procedures were established to guide the magistrate before the sentence was imposed. Before placing 
a child in the A.C.T. institution he should be required to ascertain that the institution's programs are 
appropriate for the child. To discharge this obligation he would obviOusly require a social back
ground report. He could also gain assistance from the Youth Advocate. Further, procedures would 
be required to permit the Youth Advocate to bring the matter back to court if the order proved 
unsuitable. It should then be open to the court to make an order committing the child to a N.S.W. 
institution or to make any other order which could have been made in respect of the originai offence. 
If procedures such as these were introduced, the more serious problems posed by the creation of a 
new form of sentence could be overcome. 

171 See para.342, 343. 
172 See para.200. 
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237. Recommendation: The Custodial Order If an institution for young offenders is established in 
the A.C.T. the new Ordinance should make provision for a special sentence. To distinguish it from 
an order committing a chUd to a N.S.W. institution, the special sentl~nce is referred to in this report 
as a 'custodial order'. The custodial order should be of limited duration and should permit flexibil
ity. The requiremj~~lt that a custodial order be relatively short is dictated by the fact that any 
institution established in the A.C.T. would be small and the programs which it could off!!r would be 
limited. To compel a child to serve a lengthy sentence in such an institution would be undesirable. 
Reference has already been made to the danger of creating a claustliOphobic institution. Although 
this danger could be reduced by imaginative design and the development of stimulating programs, 
~here are limits to the period for which a youth should remain closely confined with a group of 10 or 
12 of his fellows. The maximum term of a custodial order should be six months. If the Childrens 
Court feel~ that a longer period of confinement is required it should commit the child to a N.S.W. 
institution or decline jurisdiction. The provisions creating the custodial order should allow flexibil
ity. In dealing with the proposed control orders, the N.S.W. Green Paper emphasises this aspect.l13 
The new Ordinance should therefore make provision for day release. This would facilitate the 
development of a release to work program or release to attend an attendance centre or other day
time program. A youth sentenced to a custodial order should serve the full term ordered by the court 
except that provision should be made for administrative grant of remission for good behaviour. This 
remission should not exceed one third of the sentence. Any further reduction in term should require 
the approval of the court which could be sought at a review hearing. 
238. Committal to a N.S.W.lnstitution If the Childrens Court concludes that a child's offence merits 
a custodial sentence of more than six months, or if the child is unsuited to detention in the A.C.T. 
institution, the court should be permitted to commit the child to an institution run by the N.S.W. 
Department of Youth and Community Services. Although children who are committed to such an 
institution come within the jurisdiction of the N.S.W. authorities and are dealt with according to 
N.S.W. law, certain aspects of the committal process should be changed after due consultation and 
negotiation with N.S. W. authorities. The general directions of change envisaged by the Commission 
are: 

o Theform of a committal order. In future all committals should be for a specific period fixed by 
the court. The power to commit an offender generally should be abolished. A power of general 
committal does not satisfy the criteria of certainty and specificity to which attention has been 
drawn. Use of such a power is incon1listent with the 'just deserts' principle. To some extent the 
Commission's recommendations are inconsistent with those contained in the N.S.W. Green 
Paper. There it is proposed that a power of general committal, with a maximum term of l2 
months should be retained as well as a power of specific committal. 174 However, the Commis
sion believes that, wherever possible, court orders made in relatbn to offenders should be 
certain and specific and that the surrender to administrative discretion which a general order 
entails is undesirable. Adoption of the Commission's recommendation shcp1d not result in pr 
actical problems for the N.S.W. authorities, since their imtitutional system is adapted to deal 
with specific and general committals. Tqe Green Paper recommended that the maximum term 
for a specific committal should be two years. 17S This maximum should also be adopted in the 
A.C.T. in relation to committal to a N.S.W. institution. 

(i) Transfer of guardianship. There is no reason why a committal order should involve the re
moval of guardianship from the child's parents. This is not a matter which may be made the 
subject of a unilateral recommendation, since the transfer of guardianship at present occurs 
under the N.S.W. Actl76 as well as under the A.C.T. Ordinance. However, the N.S.W. Green 
Paper has recommended that a transfer of guardianship should not be an autom~tic concomi
tant of an order placing a child in an institution. IIi the view of the Green Paper, there can be 
little justification for terminating the guardianship of parents simply because their child has 

173 Green Paper. 62. See also r_~port of the Advisory Council on the Penal System, Young Adult Offenders. (1974), 
63-82. 

174 Green Paper. 61. 
175 id., 61. 
176 See discussion, para.53. 
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committed an offence which necessitates a placement in an institution.171 The Commission 
shares this view and is in agret'ment with the N.S.W. recommendation. 

• Supervision after release. There is a clear need for more formal procedures to permit a chHd 
released from N.S.W. to receive supervision and support when he returns to the A.C.T. When 
making a committal order the court should give consideration to combining with it a proba
tion order to take effect from the date of the child's return to the Territory. Such an order 
should not be seen as a form of after care (which is best provided by way of an arrangement 
voluntarily accepted), but as a. discrete order which may form the basis for breach proceedings 
if the child does not comply. It is most important that, when making such a probation order, 
the court fully inform the child of his obligations under it. Failure to do so would almost 
certainly produce resentment on the child's part, as he would see the period of probation as an 
additional and unfair penalty imposed on him after he believed he has discharged his obliga
tions. Where a probation order is not employed, the Welfare Division should offer support 
and assistance which the child is free to accept or reject. 

239. Older Offenders Fixing 18 as the age at which a person passes out of the jurisdiction of the 
Childrens Court raises questions about the way in which that court should deal with those who have 
almost attained the age of 18 and those who have attained that age before sentence is passed. Some 
of the orders available to the specialised court will be inappropriate for mature 17-year-olds. No 
difficulties should arise in respect of those who have been found gUilty of very serious offences, for it 
should be open to the magistrate to commit them to the Supreme Court for trial or sentence. Careful 
consideration must, however, be given to the problem posed by offenders aged 17 or 18 who. have 
committed offences which, though serious, do not warrant committal to a higher court for tnal or 
sentence. The Commission has been informed that the Childrens Court in the A.C.T. encounters 
particular difficulties when it is faced with the task of sentencing youths in this category. Sm,le 
magistrates are reluctant to send older youths to a N.S.W. institution. This reluctance arises from the 
feeling that the court can exercise EWe control over the period for which a committed youth willbe 
held in custody. There is also a fe.eling that a committed youth is likely to be released from a N.S.W. 
institution soon after he attains his eighteenth birthday. It can therefore be argued that the Childrens 
Court should be permitted to imprison older YOllths, since the impositiKm of a sentence of imprison
ment would ensure that the youth would be kept in custody for a fixed period. Although the 
Commission appreciates the concern which has been expressed about sentencing options fot older 
juveniles, it does not consider that the problem should be solved by resort to the use of impriso~
ment. When it is necessary to impose a lCustodia~ :sentence on a child, the child should, unless hls 
offence is an extremely serious one, be detained in an institution specifically adapted to the incarcer
ation of the young. A child should be imprisoned only in exceptional circumstances. This policy is 
most likely to be facilitated if the imprisonment of a child is seen as a most unusual course, open 
only to the Supreme Court. Further, it is unlikely that the A.C.T. institution whose establishment is 
recommended earlier in this report would be able to accommodate youths aged 17 and 18. The 
proposed institution is designed to cater for younger offenders ~nd it would also ?e. lin;tite~ to 
dealing with those undergoing a relatively short term of detentlOn. In the Commlsslon s Vlew, 
therefore, it is necessary for the A.CT. to continue to look to the N.S.W. Department of Youth and 
Community Services to accommodate older youths who receive a medium term custodial sentence., 
So long as the A.C.T. makes use of N.S.W. facilities it must do so on the terms laid down by the 
Department of Youth and Community Services. The A.C.T. authorities must therefore accept that 
Department's release procedures. Two points must, however, be made abol.\t the Department's 
institutional system. First, that system is specifically adapted to the detention of older juveniles. Both 
Mt Penang and Endeavour House accommodate older youths. Secondly, like the Commission, the 
N.S.W Green paper recommended that the Childrens Court should not have the power to impris?n 
children. I78 Hence it can be anticipated that the N.S.W. Department of Youth and Commumty 
Services will continue to deal with the problem posed by the older juvenile whose offence requires 
the imposition of a medium term custodial sentence. So long as the existing arrangements between 

177 Green Paper. 61. The Department of the Capital Territory supports this view but is concerned about problems 
which might arise over obtaining consent to medical treatment. Submission. 78. 

178 Green Paper, 49. 
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the Commonwealth and the N.S.W. Governments remain in force it is, therefore, not unrealistic for 
the AC.T. Childrens Court to continue to commit 17- and 18-year-olds to N.S.W. institutions. If the 
release policies adopted by the Department of Youth and Community Services with regard to 
members of this age group give rise to anxiety in the AC.T., the soluti0n lies in inter-governmental 
consultation rather than in the inappropriate use of sentences of imprisonment. A further solution to 
the sentencing problem posed by the older juvenile lies in increasing the range of penalties available 
for offenders in the AC.T. This matter is under consideration as part of the Commission's reference 
on sentencing. As new measures are introduced, their suitability for older juveniles should be 
assessed. There seems no reason, for example, why, if a community service order were introduced 
for adult offenders in the AC.T.179, such a measure should not be made available to the Childrens 
Court for children who have attained the age of 17. 

240. The Power to Convict Both lawyers and non-lawyers make a distinction between convictions 
and other forms of orders made by a criminal court. An offender who has not been convicted is 
regarded as having been dealt with more leniently than one who has had a conviction entered 
against him. In practice the distinction is not as sharp as might be supposed in the Childrens Court. 
The Commission's research discloses that police records of Childrens Court appearances list those 
which resulted in a finding of guilt (which seems to be the equivalent of a conviction) and those in 
which the court, pursuant to s.59 of the Child Welfare Ordinance, made an order 'without proceed
ing to a finding of guilt.'180 Details of both types of findings are included in the copy of the child's 
criminal record sheet which is handed to the magistrate if the child reappears before the court and is 
found to have committed another offence. Thus the distinction which the Ordinance seeks to draw 
between the two different types of orders seems to have little practical value. The law on this 
important matter should be clarified. The Commi~sion sees little merit in refusing to use the term 
'conviction' if the effect of a court's finding is indistinguishable from a conviction. The term should 
be employed in the new Ordinance, but the Childrens Court should be empowered to make certain 
types of orders without entering a conviction. A decision not to enter a conviction can confer real 
benefits on a child. For example, a child who has not been convicted would be in an advantageous 
position if he later appears in court charged with an offence which carries an additional penalty if 
the offender has previously been convicted on a similar charge.181 Similarly the child would secure a 
benefit if a potential employer asked him whether he had ever been convicted of an offence. If the 
Childrens Court had not entered a conviction, the child could truthfully answer 'no' to this question. 
In order to overcome the probl~~m presented by the form in which the police maintain their records, 
it is recommended that in future the court maintains its own record of a child's appearances, and 
that this be the record which is presented to the magistrate when a child is found gUilty of a 
subsequent offence. Transitional arrangements will be required for a time. The court record should 
indicate which orders have been combined with a conviction and which have been made without the 
entry of a conviction. It should be noted that the important issue raised by a consideration of 
_children's records is not the terminology employed by the court, but the use which is subsequently 
made of these records. In partjcular an argument can be made out in favour of the introduction of 
procedures to expunge children's records. This subject is being considered in the Commission's 
reference on privacy. In the meantime it is recommended that the distinction between a conviction 
and an order falling short of a conviction should be retained, so that any benefits conferred by a 
court's refusal to convict should be available to a child. Following a finding of guBt. the Childrens 
Court should be permitted to make certain orders without entering a conviction. The question to be 
determined is whether there are certain types of dispositional order which should be employed only 
after the entry of a conviction or whether the court should be free to make any of the orders available 
to it without first convicting a child. Examples of provisions permitting a Childrens Court to exercise 
a substantial amount of discretion regarding the entry of a conviction are to be found in the 

179 See discussion in ALRC DP 10, Sent(!ncillg: Reform Options, (1979), para.88-102. 
180 See pam.JOl. 
18l See para. 101. 
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Victorian and South Australian law. 1B2 The N.S.W. Green Paper adopted an approach based on the 
age of the child. It recommended that a Childrens Court should not el~ter a co~victi~:m against a 
child under 16, but should be permitted to make any of the orders avallable to It. WIth regard .to 
children 16 or over it was recommended that the court should have the power-to record a conVIC
tion. IS3 The Commission has concluded that any dispositional order affecting a child's liberty should 
be made only after the entry of a .conviction by a court of law. The new Ordinance should theref?re 
make it clear that the entry of a conviction is a prerequisite to the making of any of the followmg 
orders: 

• attendance centre order; 
e residential order placing the child in an open home or hostel; 
• custodial order placing the child in an AC.T. institution; or 
• committal to a N.S.W. institution. 

With regard to the remaining dispositional orders which the Childrens Court is empowered to make, 
the new legislation should provide that the court may, at its discretion, employ any of these orders 
with or without the entry of a conviction. Thus, for example, when the court has found an offence 
proved against a child, it should be permitted to convict him and place him on probation or to place 
him on probation without proceeding to a conviction. 
24!. Measures Abolished As has beel} indicated, it is recommended that all forms of release on 
recognizance and general committals to an institution be abolished. It is also recommended that it 
no longer be possible for the Childrens Court to commit a young offender as a wardl84 o~ to suspend 
an order of committal. Retention of the power to make an offender a ward would be mconslstent 
with the principle that, as far as possible, dispositional orders made against offenders should be 
specific and should embody an upper limit which reflects the seriousness of the child's offence. 
Within the uncertain limits prescribed by the Ordinancel8s, making a child a ward is an indetermi
nate measure explicitly directed towards the child's situation rather than towards his offending. It 
therefore epitomises an approach which the Commission has rejected. If it is desired to intervene to 
meet a child's needs care proceedings, which make the objective clear, should be initiated. The 
recommendation that suspended committals be abolished is in line with the view adopted in the 
N.S.W. Green Paper.186 A suspended penalty of this kind is open to major criticisms. Ifit is to mean 
what it says, the suspended measure must be activated if. the chi~d is. guilty of ~ breach o~ its 
conditions, however trivial, irrelevant, accidental or techmcal. ThiS might result m a committal 
which a change in the child's circumstances has rendered completely inappropriate .. Ifit i~ answered 
that the activation of the penalty is not mandatory, and that the court should keep ItS optIOns open, 
then there is no point in the court making the suspended committal order in the first place. Further, 
if the matter is looked at from the broader perspective of the penal reformer, it is clear that, though 
intended as an alternative to an institutional penalty, in practice a measure such as a suspended 
committal can increase the number of offenders incarcerated. This can occur when, as a result of a 
subsequent minor offence, a suspended sentence is activated. Research in England h~s suggested 
that, though the introduction of suspended imprisonment was intended to reduce the pnson popula
tion, in fact an increase in that population resulted. 187 

182 In Victoria a Children's Court must not enter a conviction when dismissing an information, conditionally 
adjourning a matter or When releasing an offender on probation. The court may impose a moneta~ penalty 
not exceeding $100 or discharge the offender on a recognizance with or without the entry of ~ convl~tlOn. See 
Children's Court Act 1973 (Vic), s.26(1). Simil.arly, the Children's Court in South AustralIa. may Impose a 
monetary penalty or release a child on a recognizance without entering a conviction. See ChIldren's Protec--
tion and Young Offenders Act 1979 (S.A.), s.51(1). , .. 

183 Green Paper; 50. The D~partment of the Capital Territory supports the Green Paper s proposals. SubmiSSIOn, 

58. d . h 
184 The Department of the Capital Territory has suggested that use of the power to make an offender a war mig t 

be 'anomalous'. Submission, 58. 
18S See discussion, para. 52. 
186 Greer! Pap!:;r, 47. 
181 Sparks, 'The Use of Suspended Sentences', [1971] Crim LR, 384. 
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Monitoring of Orders by the Youth Advocate 
242. The Youth Advocate's Duties It is proposed that the Youth Advocate, on behalf of the Childrens 
Court, should gather infor::'lation about the progress of children who are the subject of ~ Childrens 
Court order He should ascertain how orders are being implemented and the extent to which they are 
being compiled with and where he considers it necessary, arrange to have cases of non-compliance 
brought back befor~ the' court. The suggested m.onitoring procedures are ~esig~e.d to fulfil one 
purpose only, namely to permit the court to exercise greater control once a dispositIOnal order. has 
been made. At present, as has been pointed out, the orders employed by the court result 10 a 
substantial surrender to administrative discretion. Information about the implementation of orders 
is not routinely collected. Noone accepts responsibility for ensuring that the court's objectives and 
expectations are realized. It is in order to ensure, as far as possible, that orders made by. the 
Childrens Court under the new Ordinance will mean what they say that the recommendatIOns 
concerning monitoring are put forward. The Youth Advocate's monitoring duties should extend to 

the following: 
e conditional discharge; 
(i) probation orders; 
o attendance centre orders; 
(i) residential orders; and 
e custodial orders. 

The Youth Advocate's role with regard to children who have been conditionally discharged would 
be very simple. In the majority of cases it would involve no more than checking that a particular 
requirement _ such as the payment of restitution - has been observed. H?wever, more onerous 
duties will need to be performed with regard to the other orders. When a chdd has been placed on 
probation, the supervisor should be obliged, every three months, to provide the Youth Advocate 
with a written report containing the following details: 

Q date, place and duration of interviews; 
o information about compliance with conditions; 
$ information about participation in special programs; and . . 
e other comments, e.g., the probationer's attitude and any problems encountered 10 the Imple-

mentation of the order. 
These details can best be provided on a simple form which is part of the case file. Under the present 
system it is common practice for staff in the Welfare Branch to keep a running record of contacts 
with probationers, together with other comments on their progress. The Commission's pr?posals 
should not involve additional paperwork. Case notes should simply be made on a form provided by 
the Youth Advocate. One copy should remain on the file and one copy should be forwarded to the 
Youth Advocate. What is being suggested is no more than a systematisation of procedures already 
employed in the completion of case files. Further, it would be a mistake to place too much emphasis 
on paperwork. If the system operates as it should there will be a good relationship between t~e 
Youth Advocate and those supervising the children. It is to be hoped that the Youth Advocate Will 
learn as much from informal discussions as from the formal reports. When probationers are under 
the supervision of members of the W~lfare Division it ~hould not ~e the ~outh Advocate's du!y to 
interfere in procedures whereby field staff are supervised by semor social workers. The wntten 
reports should be forwarded to the Youth Advocate by way of these senior staff members, and so 
existing supervisory practices should be unaffected. For children who have been placed under an 
attendance centre order, details of attendance and participation should be forwarded to the Youth 
Advocate by the supervisor of the centre or project with which the child is involved. Because 
attendance centre orders are likely to be shorter than probation orders, reports should be furnished 
monthly. Reports on children who are the subject of a residential order should be prepared for the 
Youth Advocate every three months. These repQrts should be more general than those described 
above. They should give an indication of the child's attitudes and behaviour, and mention any 
problems encountered, For a child who has been placed in the care of a suitable person, the report 
should be furnished by that person. For a child who has been ordered to live where directed by the 
Director of Welfare, the report should be completed by the officer responsible. In addition to 
information on behaviour and attitudes, the officer's report should indicate where the child has been 
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~la~ed and ~ho~ld explai~ any changesjn placement. Finally, the Youth Advocate should fulfil a 
hmlted 1ll:0mtorlOg role with regar~ to otlenders placed in the proposed A.C.T. institution pursuant 
to custod~al orders. He should receive regular reports on the progress of children who are the subject 
of custodial or~ers. It m~st ?e emphasised that the Youth Advocate's performance of his monitoring 
role would not 1Ovolve him 10 personal surveillance of the children who are the subject of the various 
or~ers. ~f ~e were to undertake this function, the result would be intolerable intrusion into the 
ch~ldren s hves: The Y ~uth Advocate's contacts should be with the persons responsible for the 
chlld~en, not With the chddren themselves. It should also be stressed that the Youth Advocate should 
not diSCUSS t~e reports h~ receives ~it~ the Childrens Court magistrate. Clearly it would be improper 
for t.he magls.trate to. d!scuss a .chIld s progress with the Youth Advocate ahd then preside at a 
hear!~g at whlc~ .a chtl~ s. ~omphance With an order was considered. The subject of judicial involve
men, 10 the d~clslon to 10lbate breach proceedings has been considered by the High Court. In Re the 
Queen and H,s Honour Judge Leckie; Ex Parte Felman I88, some three years after the defendant had 
been ~elease~ on ~ recognizanc,e the Victorian Crown Law authorities sent the trial judge some 
materIals which raised the questIOn whether a condition of the recognizance had been broken. The 
purp~s~ was to enable the Judge to determine if the defl;!ndant should be brought before him so that 
a deCISIOn could ?e ~ad~ wh~ther or not he was in breach of the recognizance. This was said to be 
t~e normal practICe m V~ctorla and elsewhere. Although it was not suggested that there was actual 
btason the .pa~ o~ the tnal Judge, all the Justices of the High Court indicated their disapproval of 
procedures which mvolve a member of the judiciary in the decision on the institution of proceedings 
m respect of an alleged breach of a recognizance. Mr Justice Murphy made an emphatic statc
ment: I89 

The practice of c?ns~ltin~ the judge wh~ released the offender on conditional recognizance and for him to 
~ake the de~ermmatlOn IS b~d .. It conflIcts with modern notions of fairneas and procedural regularity. It 
Involves the Judge unnecessanly In the executive administration of criminal justice. The judge should not be 
consulted on whether the: alleged breach is such that the offender should be called up for proceedings for 
breach. He should not be Involved at all unless this is required for the issue of a notice or warrant to ensure the 
perso~'s att:ndan~e. He should not, unless this is necessary for that purpose, be shown before the hearing any 
material whIch eVIdences the alleged breach, 

Applicatio~ of the principles expressed in Felman requires that the Youth Advocate should not refer 
to the magistrate any material received in the course of monitoring the implementation of court 
orders. 
243. .Children in N.s. Jf~ Institutions Special problems arise with regard to children who have been 
c.ommltted and pl~ced ill N.S.W. institutions. The Youth Advocate would have no effectivejurisdic
bon over these chtldren, and probably no obligation could be imposed by an A.C.T. Ordinance on 
~embers of the N.S.W. Depart1ll:ent of Youth and Community Services to supply information to 
hIm. It should, however, be possible for the Youth Advocate to establish informal links with this 
Department a~d to arrange procedures whereby he is given advance information on the proposed 
release of a chIld. from an institutio~. If this mlnimalliaison is created, the Youth Advocate should at 
least be able to m~orm the senten.cmg court of ~he chil~'s impending release. This would go some 
way towards meetmg the complamt that committed chtldren are released without the court being 
m~~e. aware of th~ fac!. Ah;o, .the Youth Advocate would be in a position to advise the Welfare 
DlVlslO.n of the chtld's Impendmg release so that members of the Division would be able to ensure 
that sUitable .accom~od~tion is available for the child and offer further assistance and support 
should the chtId reqUIre It. 
2~4. Breach of a Court ~rder: Principles When a child has disobeyed the terms of a conditional 
discharge order, a probatIOn order, an attendance centre order, or a residential order it is the Youth 
!'-dvocate who should have the primary responsibility for taking action to enforce c~mpliance. His 
mdepen?e.n.ce of those who imple.ment court orders is crucial to the performance of this task. When 
th~ po.ssIblhty of breach proceedmgs arises; the Youth Advocate would be better able to make an 
objective as~essment than would the person who is closely involved in working with the child. It is 
well recogmsed, for example, that probation officers often display an understandable relucta,nce to 

I8B (1978) 52 AUR 155. 
189 id., 161. 
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take a child back to court.190 Having built up a relationship with the child, they wish to preserve it, 
and see the instituticn of further proceedings as incompatible with their role. Yet if a court order is 
to mean what it says, action should be taken when a clear breach of an order has occurred. This is 
not to suggest that the Youth Advocate would find the t~sk of making the decision any easier than a 
probation office: does. In each case the decision would involve the careful exercise of discretion. 
Transgressions may be overlooked on the ground that the child will respond if further supp~rt and 
assistance are provided. Obviously the Youth Advocate should discuss the case fully wIth the 
supervisor before a conclusion is reached. Yet ultimately it is the Youth Advocate, an independent 
person able to appreciate both the supervisor's viewpoint and the court's objectives and expecta
tions, who should have to make the decision. From the standpoint of the welfare worker the 
interposing of the Youth Advocate would be an advantage, since it would, to some extent, relieve 
him of the role conflict inherent in the combination of caseworker and authority figure. Quite apart 
from factors such as these there are, as Mr Justice Murphy has pointed out, further arguments in 
support of the view that the decision as to the institution of breach proceedings should be made by 
an independent person. Citing Goldberg v. Kelly?l, a decision of the United States Supreme Court, 
he stated: 

As breaches of conditions ... may be slight or technical or clearly excusable, a determination must be made 
by someone that reasonable grounds exist for calling up the offender so that the court may decide whether t~e 
conditions have been broken ... Ordinary requirements of fairness and due procedure suggest that thIs 
preliminary decision should be made by someone not connected with the case. Where the offender is subject to 
supervision, it should not be made by the officer (such as a probation officer) personally supervising him.Ii>2 

Consideration must also be given to the basis on which a court should deal with a breach of the 
terms of a probation, attendance centre, or residential order. As has been explained in the analysis cf 
the power to release a child on a recognizance1

?3, failure to obey a probation, attendance centre or 
residential order should be a distinct offence and the child shouid be dealt with for that failure and 
not for the original offence. It is therefore proposed that a new procedure be created which explicitly 
focuses on the breach of the terms of the court order. To be punishable the breach should be wilful 
and without reasonable excuse. Such an approach is consistent with the principles stated above in 
the discussion of recognizances. A useful example of a provision designed to deal specifically with a 
breach of a couli order is to be found in Tasmania's legislation relating to work orders. Section 14(1) 
of the Probation of Offenders Act 1973 (Tas.) lists the acts which constitute a breach of a work order, 
and sets out the penalties which may be imposed when a breach is proved. The advantage of the 
suggested procedure is that it would make it plain that the subsequent hearing is concerned with the 
breach of the order and why it occurred. Changes in circumstances may have made the order 
inappropriate and the court can take this into account. The court would also be able to take into 
account the child's compliance with the order. He might, for example, have scrupulously obeyed the 
terms of a twelve-month probation order for the first eight months. This would be a factor relevant to 
the court's assessment of his subsequent non-compliance. The purpose of the proceedings would be 
clear and unambiguous and therefore a child would be much more likely to understand them. The 
confusion which arose in Devine v. The Queen194 

- where it was not clear whether the offender had 
been subsequently dealt with for the original offence or for a breach of the conditions of his release 
on a recognizance - would be avoided if this approach is adopted. 
245. Breach Proceedings by Other Persons As an independent statutory officer, the Youth Advocate 
would be in the best position to decide whether to initiate court proceedings. However, it is not 
intended that he should be the only person able to initiate such proceedings. If the supervisor of a 
probationer, or the person responsible for a child under an attendance centre or residential or~er, 
feels that the order is not working, it should not be possible for the Youth Advocate to be m a 
position to compel that person to persevere. 

190 See, for example, Lawson, 57. 
191 397 U.S. 254 (1970). 
192 (1978) 52 AUR 155, 161. 
193 Para.214. 
194 (1967) CLR 506. See discussion, para.213. 
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246. Procedure Examples of the types of actions which might be treated as a breach of a court order 
are: 

o a failure to obey the conditions of a probation order; 
8 a failure to attend or participate as required by an attendance centre order; and 
• seriously disruptive behaviour at, or running away from, the home or hostel in which the child 

has been placed by the ::..ourt or by the Director of Welfare. 
When an action of this kind comes to the notice of the person responsible for supervising the child, 
or of the Youth Advocate, the Director of Welfare or a police officer, any of these persons would be 
able to lay an information in the Childrens Court. The court should then either issue a warrant for 
the apprehension of the child, or issue a summons requiring the child to appear before the court. If 
the child is apprehended, the rules governing his detention and appearance in court should be the 
same as those employed when a child has been arrested by the police for the commission of any 
other offence. Similarly, at the hearing, the matter should be dealt with as it would in any other 
criminal proceedings involving a child and the court should have the same powers regarding 
remands and the ordering of reports as it would in such proceedings. 
247. Powers of the Court If the court is satisfied that the child has wilfully and without reasonable 
excuse failed to observe the terms of a probation, attendance centre or residential order, it should be 
empowered to revoke or vary the order or to employ any of the measures which would have been 
available to it when dealing with the original offence. This does not mean that the court would 
sentence the child for the first offence. The measure selected should be appropriate for dealing with 
the breach. An admonition or a small fine might be employed if the magistrate feels that this will 
ensure compliance in the future. More restrictive conditions might be imposed. In an extreme case 
another order might be substituted. For example, if a child has repeatedly run away from a home or 
hostel in which he has been placed under a residential order, it may be necessary for a custodial 
order or an order committing the child to a N.S. W. institution to be substituted. Consideration of the 
measures which would have been available in respect of the original offence is relevant for one 
purpose only: to avoid injustice. It would obviously be unjust if, in dealing with a breach, a court 
were to be permitted to employ a more severe penalty than was available for the original offence. For 
example, if a child has been placed on probation following the commission of an offence which, if 
commited by an adult, would not have been punishable by imprisonment, it would obviously be 
unjust to impose a custodial measure on him following the breach of a condition of his probation 
order. Slightly different principles should apply to the breach of a conditional discharge order. As 
such an order is an explicit deferral of sentence, a child in breach of a conditional discharge would 
be dealt with for the original offence. 

248. Commission of a Further Offence When a child who has been conditionally discharged or who 
is subject to a probation, attendance centre or residential order commits a further offence, he should 
be dealt with for that offence. This recommendation follows from the Commission's view that a 
procedure which permits a court to treat a subsequent offence as a breach of a court order is both 
confusing and potentially unjust. Having decided what penalty is appropriate for the later offence (a 
decision which wiII take into account the fact that the child is already subject to a court order and 
has proved unco-operative) the court should then decide whether the order should remain in force or 
be discharged. 

249. Breaches after the Age of 18 On occasions the Childrens Comt will make probation, attendance 
centre and residential orders in respect of children who are almost 18. As orders of this kind can 
remain in force after those subject to them attain the age of 18, consideration must b(l given to 
procedures vfor dealing with breaches ofthesf: orders by persons who have attained the age of 18. In 
Chapter 4 of this report it was recommended that, with regard to offenders, the Childrens Court 
should exercise jursidiction only over persons who have not attained the age of 18 years and six 
months at the time of their initial appearance before the court. 19S This recommendation is equally 
relevant to persons who are alleged to have breached a probation, attendance centre or residential 
order. When the alleged breach occurs before the person has attained the age of 18 years and six 
months, it should be dealt with by the Childrens Court. If the breach is proved, the Childrens Court 

19, See para.87. 
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should, as stated above, be permitted to vary or revoke the original order or to employ any of the 
measures which would have been available to it in respect of the offence for which the order was 
made. When the alleged breach bccurs after the person has attained the age of 18 years and six 
months, it should be deart with by the Court of Petty Sessions. If the breach is proved, the Court of 
Petty Sessions should be empowered to revoke the order or to employ any of the measures available 
to the Court of Petty Sessions in respect of an offence of the kind which led to the making of the 
original probation, attendance centre or residential order. 

250. Special Powers of Review On occasions the Youth Advocate's performance of his monitoring 
functions might lead him to conclude that, though there has been no beha\tour which could amount 
to a breach of a court order, there are grounds for varying or revoking an order. The subject (If the 
variation or revocation of a probation order has been separately dealt with.196 Provision should also 
be made for the Youth Advocate and any other person affected by the order to ask the court to 
consider the desirability of permitting an attendance centre order, a residential order, a custodial 
order or a committal order to remain in force. Situations may occur in which, though there has been 
no breach, the continuance of the order seems undesirable. A child who is the subject of an 
attendance centre order may be clearly unsuited to the programs offered. A child who has been 
placed in a home or hostel pursuant to a residential order might find the regime seriously uncongeni
al. In either case it should be possible for the Youth Advocate or any other person affected by the 
order to bring the matter back before' the court to seek a variation or revocation of the order. A 
custodial order should be a specific measure and there should normally be no occasion to review it. 
However, provision should be made for the child's removal from the A.C.T. institution if it is clear 
that he is unsuited to its regime. Also, in special circumstances it may be appropriate for the child's 
early release to be authorised by the court. Similarly, in exceptional circumstances, the court should 
be able to authorise a child's release from a N.S.W. institution. For such an order to be effective, it 
would be necessary for the court to be empowered to direct that the appropriate authorities arrange 
for the return of the child to the A.C.T. This matter is more fully discussed later in this report. 197 

251. Recapitularion This chapter has detailed the measures which it is proposed should be available 
to the Childrens Court following a finding that a child is guilty of an offence. The measures for which 
the new Ordinance should make provision are as follows: 

o dismissal; 
@ reprimand; 
CD conditional discharge; 
e monetary penalties (i.e. restitution or a fine); 
€I probation; . 
G attendance centre order; 
® residential order placing the child in an open home or hostel; 
o custodial order placing the child in an A.C.T. institution for a maximum of six months; 
Q committal to a N.S.W. institution for a specific period not exceeding two years; 
Iii other penalties available to the court in its capacity as a Court of Petty Sessions. 

The aim has been to provide a range of clear and specific dispositional orders. At present the A.C.T. 
Childrens Court has a very limited number of measures from which to choose. Also the orders used 
are broad and imprecise. Further, the relevant provisions of the Child Welfare Ordinance lack 
clarity. Particular attention has been focused on the scope for administrative discretion which 
existing court orders permit. The view has been taken that greater legislative and court control are 
necessary if certainty and a reasonable degree of precision are to be brought to the dispositional 
process. Yet at the same time flexibility must be retained if there is to continue to be room for the 
development of imaginaiive approaches. A special effort has been m.ade to provide a leg~slative 
framework which will permit the growth of community-based measures. The recommendations 
relating to probation, the attendance centre order and the residential order should provide a founda
tion on which to build a range of innovative forms of assistance, support and control. It must be 
strongly emphasised, however, that the enactment of new legisiat!on will be of little value unless the 
necessary staff, facilities and resources are made available to implement the policies which the 
legislation embodies. 

196 Para.222. 
m Para.366. 
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7. Children in 
Need of Care: 

Current Law and 
Practice 

252. Present Definitions Although a . 'ft . 
children whose situation or non_crimi~~7~~~an.t a~ount ?f mformal ~ork i~ undertaken with 
system designed to deal with them it is best :VI~U~ IS ~t~usmg con~ern: m seekmg to describe the 
within which this s stem 0 erates ". 0 Sla WI an ~xammatIon of the legal framework 
Petty Sessions has j~risdictfon: . By virtue of s.12 of the ChIld Welfare Ordinance, the Court of 

where a c;hild or young person1 is brought before th t C ' '. 
an uncontrollable child or young person to hear an~ d °turt ~s, or hIS charged WIth bemg, a neglected child or 

. . ,e ermme t e matte!' or charge.2 

Wh~n exerclsmg this jurisdiction the court is known th Ch' J. 
Ordmance defines a 'neglected child' as a 'h'ld as e Ildrens Court. SectIOn 5 of the 

• c.; I ,or young person: 
(a) who IS in a brothel or lodges lives or'd d . 

no visible lawful means of su~port or c~~me~~ orr:~~ ers about, WIth reputed thieves, ~ersons who have 
or the comm~n: prostitutes include Ii parent of fhe chir~~s, whether or not the reputed thIeves, the persons 

(b) Who has n? VISIble I~wful means of support or 110 fixed place of abode' 
(c) who begs In a pubhc place habitu"U" wand b br ' . 

habitua~ly sleeps in the ope~ air in a'p~blic PI:~~;a out pu Ie places WIth no ostensible occupation or 
(d) who, Without reasonable excuse is not pro 'd d . h ffi' 

medi~al aid or lodging or who is lll-treated o;~x~os:~t. su Clent and proper food, nursing, clothing, 
(e) who (In the case of a child) takes part' bi' h'b' . 

the c~ild is or are enda~ger7d: within :~ anieuan:~ge~/p~t~o~f~f~~~r~:~::!~rebY the life or limbs of 
(I) who (In the case of a chdd) IS engaged in street tradin 'th' h . ' 

otherwise than in accordance with a Ikence ul1d~r tha~ ;~rt;n t e meamng of Part XI of [the] Ordinance 
(g) whose parents are drunkards, or, if one pCl.rent i:> dead . k . . . 

not taking proper care of the child or young " h' msanhe, un now?, undeqwmg Impnsonment or 
(h) wit " I h' person, w ose ot er parent IS a drunka{'d' 

, 0 ~s I~ ~ P ~ce were opIUm or a preparation of opium is smoked' ' , 
(i) who IS hvmg 10 conditions that indo t th t th h'ld • 

life of vice or crime; Ica e a e c I or young person is lapsing or likely to lapse into a 

(j) who!s und~r incompetent or improper guardianship' 
(k) who IS destitute; , 
(I) whose parents are unfit to retain the 'child or oun " . 

unknown, undergoing imprisonment or not :xercfsfnersorn 10 thel: care, or, I~ one parent is dead, insane, 
other parent is unfit to retain the child or young pers g l? °hP.er cale of the chIld or young person, whose 

( ) h . . . . on 10 IS care; 
(~) :h~:: ~~;~~~ni;[~o~;enere~\?lsease ?nd is not receiving adequate medical treatment; 
, ). aSSOCla Ions or IS exposed to moral danger' or 
',0 who, WIthout lawful excuse, does not attend school regularly, ' 

An uncontrollable child or young perso . h . , 
the time being, by a parent or by the p~r~so~n~ w ~ IS not cOhnt~O!~able, o~ not in.f~ct ~ontrolled for 
contained in s.52: w ose care e IS. To thiS defimtton IS added that 

A child or young person who solicits a person ~ r . J '. 
manner shall be deemed an uncontrollable child ~r ;:~~;er~~~:oses or otherWIse behaves in an indecent 

A 'child' means any person under the age f 16 d' • 
of 16 but has not attained the age 01 18. (~ee s' ;)nln at:.ou~g perso~ mean~ a 'pe:~on who. has attained the age 
cover both categories. See para.3. . IS C apter t e term chdd IS used m a general sense to 
Under s.I 14 and 115 of the Ch'ld W W 0 d' . 
offence may be oJ aced in a shl"'lter eB ar~irt r mance a child or young person who has been the victim of an 
allegedly guilty ~f the offence lIas bein diSup~s~~ S~~l: th~ court mday, afte~ any charge against the person 
person' Thu thO I. . '. ' rna e an or er as to the care of the child or youn 
catego~y of c~ildr~n V;tgi~:~t ~~rded provlslO~ confers jurisdiction 011 the Childrens Court over anothe~ 
them in the category of peO'lecte~rc~flYdthe Orddmance deals separately with such children instead of including 
Section 13(1), . '" ren an young persons. 
Section 5. 
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253. Charging Neglected and Uncontrollable Children When a child is allegedly neglected or uncon
trollable, it is the police who apprehend him.s It seems that, when the Ordinance was drafted, it was 
intended that members of the Welfare Branch should also assume this responsibility, but in practice 
they do not do SO.6 It is the present policy of the Branch to leave the apprehension of ~llegedly 
neglected and uncontrollable children to the police. Once a child has been apprehended, he will be 
charged, by the police, with being neglected or uncontrollable. It is not the practice to bring such a 
child before the court by way of summons.7 The Ordinance does not deal satisfactorily with the 
procedure to be employed when a neglect or uncontrollability matter is brought before the court. 
Nowhere is it made clear who may initiate court proceedings or what form they should take. There is 
doubt, for example, whether it is necessary to charge a child or whether he cali be simply brought to 
court without the need for a charge or summons. Section 54(1) refers to ' ... a child or young person 
who is brought before the Court as, or is charged with being, a neglected child or an uncontrollable 
child or young person .. :.8 Two interpretations of this sub-section are possible: 

o that a child or young person can simply be brought before the court as neglected or uncontrol
lable, and does not have to be charged or summonsed, since the words 'brought before the 
Court as' a neglected or uncorttrollable child imply an alternative to 'brought before the Court 
charged with being' a neglected or uncontrollable child; or 

o that a child or young person who has not been charged may only be 'brought before the Court 
as' a neglected or uncontrollable child as a result of a summons. 

Although the provision is unclear, the first interpretation is probably the correct one.9 The A.C,T. 
Ordinance was based on the Child Welfare Act 1939 (N.S.W.) and, as an aid to interpretation, 
reference can be made to s.81(1) of the latter statute. This states: 

Where any child or young person is brought before a court as a neglected or uncontrollable child or young 
per~on or is charged with an offence and is brought before a court, the court may thereupon hear and 
determine the matter or charge. 

There is no reference in that provision to charging a child or young person with: being neglected or 
uncontrollable. In N.S.W. a child or young person is simply apprehended under s.76 of the Child 
Welfare Act 1939, and brought before the court by way of complaint that he is neglected or 
uncontrollable. With regard to allegedly uncontrollable children there is a further A.C.T. provision 
which must be mentioned. Under s.53(1) of the Child Welfare Ordinance a person having the care of 
a child or young person may apply to the C~ildrens Court to have him dealt with as an uncontrol
lable child or young person. The Commission has been informed, however, that in practice parents 

The power to do so is conferred by s.47 and 48 (apprehension under warrant) and by s.49 (apprehension 
without warrant). For a special power in respect of children who are being neglected or ill-treated, see s. 
122(1). 
In addition to authorising the police to take action, s.47, 48, 49, and 122 empower an 'officer' to apprehend 
children in the categories described. An 'officer' is defined as 'a person appointed by the Minister to be an 
officer for the purposes of [the] Ordinance'. (s.5). At present there is no officer in the Welfare Branch who is 
authorised to exercise the powers conferred by s. 47,48,49 and 122. An instrument of delegation has been 
issued under which the holder for the time being of anyone of four senior positions in the Welfare Branch 
may authorise a person to act as an 'officer'. The fact that no written instruments of authorisation have been 
issued does not necessarily mean that no 'officer' has ever been authorised. In particular cases it is po.;sible 
that, in the past, an officer has been orally authorised to take a specific course of action. 
There is nothing in the Child Welfare Ordinance which prevents a neglected or uncontroliable child being 
brought to court by way of summons, but the practice is to charge the child. The Commission was told of one 
instance where a summons was employed; the presiding magistrate strongly (;rltici.sed the police for employ
ing this procedure. The reason for this criticism was that, under existing procedures, a summons involves 
substantial delay. The magistrate took the view that if the situation required intervention this should be 
immediate and, under the present system, onlY an arrest and charge permit rapid action to be taken. It should 
also be noted that para.lO of Australian Federal Police General Instruction 13 (quoted para.78) specifically 
mentions uncontrollability, neglect or incompetent parental control as being factors justifying an arrest. 
Emphasis added. 
This view is reinforced by the fact that s.69 of the Ordinance (which deals with procedure in the Chilctrens 
Court) refers only to offenders being charged. The section provides for a child to be 'brought bl:forc the Court' 
as a neglected child; no mention is made of charging neglected children. 
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usually advise the police of their children's 'uncontrollable' behaviour and leave it to the police to 
decide what action should be taken. 'o 

Informal Welfare Services 
254. Welfare Branch Although the majority of children coming to the notice of the Welfare Branch 
?O so as a r~sult of an appearance in the Childrens Court, the Branch also handles cases on an 
mfor~al baSIS. Of !he !977 and 1978 childre~'s ~les studied b'y the Commission, 159 (34.5%) cases 
were non statutory or mformal cases. The majority of these chIldren come to notice in the following 
ways: 

• Parental referra~. When parents can no longer cope with ~n unruly teenager, many look for 
welfare support m an effort to avoid having him charged with being uncontrollable. Such cases 
are generally treated as family problems by the welfare worker concerned and office inter
views, home visits and counselling sessions will aim to involve the parents a; well as the child. 
If the situation at home. is critical the welfare worker may arrange for the child to live away 
from home for a short time, to allow tempers to ease, or arrange an appropriate referral for 
example, to a psychiatrist. ' 

l\il Scho~l referral. If a child is regularly absent from school, and parents seem unco-operative in 
assuring school attendance, the Welfare Branch may be called to investigate the circumst
ances: In such ca~es, the welfare worker generally begins by paying the family a home visit and 
stressmg the pOSSible consequences of truancy for the child. Follow-up visits are often planned 
to ch~ck the attendance rec?rd. Where possible, referrals to appropriate health and welfare 
agenc:es ar.e arranged. If no Improvement occurs, the officer may arrange for a member of the 
Juv~mle Aid Bureau to speak to the child. The welfare worker will rarely recommend that a 
habltu~l truant be chaf!~ed, unless the child is young and seriously lacking in education. In 
suc.h CIrcumstances polIce are called to charge the child with being a neglected child. II 
ChIldren who are close to school leaving-age are counselled. In one case a welfare worker 
monitored a child's truancy for over a year until the child became old enou~h to leave school. 
A ~~mber of teachers to whom members of the Commission spoke had reservations about the 
abilIty of th~ W.elfare Branch to provide effect!v~ assistance in cases of truancy. At a meeting 
of school prmclpals, convened by the CommISSion, the view was expressed that sometimes 
cases are brought to the notice of the Branch without action being taken. The school principals 
blamed this on staff shortages in the Branch. 

e Self referral. On some occasions children will seek out a welfare worker to help them over
come ~ personal or f~miiy problem. In suc~ circumstances the officer will try to secure the co
operatIOn of parents m a search for a solutIOn to the difficulty. 

255. A.CT. Schoo!s Authority In addi.tion to the staff of the Welfare Branch there are many other 
pe~sons and agencies who undertake mformal work with children and their families. The material 
which ~ollows indicates the typ~s of services available. The schools operated by the A.C.T. Schools 
~Uth~flty make use of the services of counsellors. All are trained teachers who also have qualifica
tIons m psychology and counselling. The. counsellors divide their time between primary and high 
schools. No school, however, has a full-tIme counsellor attached and the normal pattern is for a 
counsellor t? spen.d one or two. days a week at each of the schools for which he is responsible. This 
can cause difficultIes f?r a puptl who has a problem which he wants to discuss urgently, as he will 
have to make an appomtment, unless the need arises on a day when the counsellor is at his school. 
As all c?unsello!'s are busy, appointments cannot always be arranged as quickly as the counsellors 
would lIke. Pu~t1s can a~l?roach the counsellors of their own initiative, or be referred by a parent, 
teacher, a medIcal practitIoner or a welfare worker. The counsellor can offer help in a range of 
matters, for example, personal and social problems, learning difficulties, adjustment to a new school 
course selection and careers advice. With regard to the two last-mentioned subjects, the dividing lin~ 
betwe~n the role of the counsellor and t~at of the careers co-ordinator is unclear. All the colleges 
and high schools have a careers co-ordmator who combines this role with teaching duties. The 

10 Department of the Capital Territory, Submission, 53. 
II Failure to attend school regularly is specifically mentioned in the list of situations covered by s.S. See 

para.252. 
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amount of time available for careers work is wholly dependent on the policy o~ the Principal, ',Vho 
determines the teaching load which the co-ordinator must carry. Careers co-ordmators are thus In a 
different position from counsellors, who a~e able to s~~cialise. Ho~eyer, counsell?rs are not engaged 
full time in personal counselling of pupIls. In addItion to prov~dmg counselhng, .they carry out 
educational and psychological assessments, design and run rem~dIal courses for specIal groups, and 
advise teachers. Mention should also be made of the counselhng work done by all teachers. The 
amount of such work depends on the interest and aptit~de of the particular teacher, but the g~neral 
teaching staff make a substantial contribution to the assistunce whIch the school ~an off~r.to chtldren 
in trouble. The work of school staffis supplemented by that done by two EducatIo~ Ch~ICS. Pare.nts 
or teachers (or other persons, such as a m~d~cal practitioner) may refer a chtld wIth learnmg 
difficulties or emotional problems to such a chmc. 
256. The Capital Territory Health Commission The Health Com.mis.sion provides extensive health 
and welfare services. Social workers, psychologists and psychIatnsts are attached to the Royal 
Canberra and Woden Valley Hospitals, to community health centres and !o the Men.tal Health 
Branch. In addition there are community nurses, social heal!h visitors and socIal wor~ assIstants. ~1I 
offer advice and assistance and can refer children and theIr parents t? other ~gencles. Those w~th 
personal and social problems co'me to the notice of health personne.l.m a vanety. ~f w~ys. A chdd 
might go to the casualty department of a hospital or to a gen~ral pract1t1~ner. The VlSlt mIght reveal a 
problem which is not purely medical, e.g. child abuse or chtldren wan~mg to run away.from h~me. 
Similarly specialists and nurses in the two hospitals might cal~ ~n a SOCIal worker to assIst a patient, 
as might the staff of a community health centre. Nurses who VISIt school~ and pre~schools also come 
into contact with families requiring counselling and assistance. The serVIces p:ovided by the .Mental 
Health Branch include general child and family guida~ce and the. operatlo~ of the Chll~ and 
Adolescent Unit, which has a specialist staff experienced m the emotIOnal, SOCial, an~ be~avlOural 
problems of children and adolescents. The unit is run by a chil~ and.adoles.c~t;tt psychla~nst. It acts 
in an advisory and consultative capacity to most of the resIdential ~acIhtles for chtldren and 
adolescents in the Territory and provides a specialist consultative serVIce for the A.C.T. Schools 
Authority and the Welfare Branch. .. 
257. Family Court Counsellors Court counsellors attached to the Fam~ly ~ourt of ~ustraha fre
quently come into contact with families which are clients of ?t~er agencies I~ the Territory such a~ 
the Welfare Branch or the Capital Territory Health CommiSSIOn. The Famdy Court cou~sellors 
work relates entirely to proceedings under the Family Law Act 1975 (Cwlth). Much of ~helr work 
concerns couples who are separating and who are in dispute over custody ?r acce~s t.o ~.hl~dren of a 
marriage. Later in this report reference is made to the possibility of extendmg the JunsOIctlon of ~he 
Family Court in the AC.T.12 Should these developments occur, they will have th~ effect of exten~I?g 
the work of the Family Court counsellors in the AC.T. to a wider group of chtldren and famlhes 
than at present come within their province. 
258. Voluntary Agencies There are in the AC.T. many non-governm~ntal agencies whic~ offer h~ip 
to troubled families. The services provided by certain voluntary agenCIes have been descnbed earher 
in this report. These are: 

• Dr Barnardo'sI3; 
~ Outreach Incorporated l4

; 

o Lions and Salvation Army HostePS; and 
8 Marymead Children's Centre.16 

Below are described a number of agencies which have a particularly close involvement with child 
welfare work. The list is not intended to be comprehensive. 

• The Parent Support Service. This provides advice and ass~stance for parents; origi~ally it ,,:as 
set up to prevent child abuse, but now it offers help on a WIde range of matters relatmg to chIld 

12 Para. 308f. 
13 See para.58. 
14 See para.58. 
IS See para.60. 
16 See para. 59. 
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develo~ment. The service has a co-ordinator and voluntary counsellors, and can call on 
professlOna:i consultants, all of whom are social workers. It is the parents themselves who 
make contact with the service (for example, a mother who is afraid that she will abuse her 
child may ask for help), The initial contact is by phone, and the parent is then put in touch 
with a counsellor, who may be telephoned at any time. 

• 'Life Line'. This organisation offers a 24 hour-a-day counselling service. It provides both tele~ 
phone and face-to-face counselling. The organisation is designed to respond to crises: where 
long-term help is needed the client iI; put in touch with another agency. 

• The Canberra Women's Refuge. This offers accommodation for women and children when the 
situaHon at home becomes intolerable. Though described as a 'women's' refuge it ac
commodated 95 children between I July and 30 September 1980.17 

• St Vincent de Paul Society. In addition to assistance and support, the society provides tempor
ary accommodation for women, girls and mothers with young children. 

.. Catholic Social Services. This organisation offers general counselling and marriage counsell
ing. It also offers a Homemaker service to assist parents who are experiencing difficulties. 

• Emergency Housekeeper and Home Help Service. This is operated by the Red Cross. The Red 
Cross also provides material assistance. 

• The Smith Family. Provides advice and material assistance in times of emergency. 
• The Salvation Army. Provides accommodation and practical assistance. 
• Y. W. C.A. Operates a hostel for single men and women and for transient families. 
• Y.M. C.A. Operates a hostel for young people. 
• Youth Refuge. This is jointly operated by the Youth Refuge Association and the Foundation 

for Youth. Funds are provided by the Foundation and the Office of Child Care of the 
Commonwealth Department of Social Security. This refuge, which was opened in 1980 has 
room for eight children. ' 

Australian Federal Police Procedures 

259. Matters Handled Informally Neglected and uncontrollable children are either warned and 
counselled or charged. In practice, before a charge is laid, there will usually have been a series of 
contacts with the family and the police officer is likely to involve the Welfare Branch at an early 
stage. With regard to a child who is thought to be at risk and who could come within the definition of 
an uncontrollable or neglecte'd child, the police regularly take informal action. For example, a child 
seen at an amusement centre during school hours will be spoken to and perhaps taken home or to 
school. A child seen out late at night might be taken home, or the parents may be telephoned and 
asked to come to collect him. If the apprehending officer is a member of the Juvenile Aid Bureau, a 
record will be kept in the occurrence book. If it is a general duties officer who is involved, a field 
report may be submitted or the officer may notify the Juvenile Aid Bureau of the action taken. 
Similarly a child who has f1m away from home m::.y be returned and the matter taken no further. 
However, incidents of either kind may occasionally disclose a serious situation. When the child is 
taken home it might become clear that he is regularly truanting or has run away several times. The 
child may then be apprehended (under s.49 of the Child Welfare Ordinance) and be charged with 
being uncontrollable or neglected. Other categories of child Who are regularly dealt with as uncon
tr~llable or neglected are promiscuous girls, children who will not obey their parents and young 
children who have committed a series of minor offences. Again the police role may be limited, being 
confined to the giving of warnings or advice, or the situation may be such that a charge is laid. Many 
ca.ses involving the possibility of an uncontrollability charge come to notice as the result of normal 
police work. Another source of these cases is a parental complaint to the police. A parent who is 
unable t.o control a child may request the police to charge the child. Cases of neglect, however, are 
rather dIfferent. Although the police may come upon such matters - as, for example, when they are 
called to a domestic disturbance and realise that the children are not being properly cared for ... 
usually they act upon outside information. This ir:tformation comes from many sources. A school-

17 See Canberra Times, 12 November 1980. 



1 194/ Child Welfare 

teacher or school counsellor may telephone, or a call might come from a neighbour18 or from a 
health clinic. Alternatively - because it is always the police who lay neglect charges and never 
members of the Welfare Branch - a welfare worker who has been working with a family may, after 
consultation with a senior member of the Branch, decide that court action is necessary and inform 
the P?lice of the problem. In one such case, the Welfare Branch received a complaint from a group 
of netghbours that a child aged two had been severe~y beaten by his father. Upon investigation, the 
welfare worker was not satisfied with the explanation given by the mother, that the child had fallen 
down the stairs and bruised himself. Following consultation with senior social workers the police 
were called to lay a neglect charge against the child. In some cases the referral is in the opposite 
direction, for the police may become aware of a case which does not seem to warrant the laying of a 
neglect charge but which may require informal social work. In such (:\ses police will alert officers of 
the Welfare Branch and leave it to them to take appropriate action. 
260. Charging When a charge of neglect or ul'i!control1abHity is laid the pro!;edure is the same as for 
offenders. If the child is under 16, permission to proceed must be obta.ined from a commissioned 
officerl9

, and an entry is made in the charge book. Children dealt with as neglected or uncontrollable 
are not normally fingerprinted or photographed.20 

261. Pre-trial Detention Following his apprehension, an allegedly neglected or uncontrollable child 
may, under s.49, be detained until he may be brought before the court. By virtue of s.50 a child in 
detention must appear before the court 'as soon as practicable after his apprehension'. Section 49 
does not make it cle,:.r where a neglected or uncontrollable child is to be detained. It may be that the 
power of detention which the section contains is wide enough to authorise detention anywhere the 
policeman considers appropriate. If this view is correct, it implies that a person authorised under 
s.49 is able to delegate his power of detention to persons in charge of a shelter or place of safety. 
However, it may be that the only place of lawful detention is a police cell. That the law on this 
important question is unclear is most unsatisfactory. What happens in practice is that, when a 
neglected child is kept in custody, he is normally held in Marymead Children's Centre. Children 
charged as uncontrollable who are kept in custody are usually held in Quamby Children's Shelter. 
262. Informal Placements Occasionally runaways and neglected children are informally placed in 
Marymead or Quamby. This might happen, for example, in the case of an interstate runaway whose 
parents have agreed to pay his airfare home. Such a child might be placed in Quamby overnil!ht. 
Similarly a young child might be left at home by parents who are out drinking. If the police are 
called they might take the child to Marymead, but decide next morning that no action needs to be 
taken. In neither case will a charge normally be laid. 

263. Interviewing The interviewing of children, and the police instruction regarding the presence of 
a parent or a polic~ officer not involved in the inquiry, have been discussed in Chapter 4.21 With 
regard to the interviewing of a neglected or uncontrollable child, it should be noted that it is 
sometimes undesirable to interview such a child in the presence of <'_ parent. At times such children 
make allegations against a parent, and his presence might inhibit the child. Similarly reference to 
sexual behaviour might be inhibited by the presence of a parent. The presence of an acceptable 
independent witness is, nevertheless, important. 

264. Records With regard to children dealt with as neglected or uncontrollable, the Criminal 
Records Unit deals with their records as it would if ~n offence had been committed. The court 
appearance and its Dutcome form part of the criminai record sheet. It seems that it is not common 
fOl' the Crime Conation Unit to receive field reports on neglect and uncontrollability matters, but, 

18 One case described tc the Commission began when late one night a neighbour complained to the police that 
two children had been regularly left by themselves while the parents were out drinking. The police went to the 
house and, when they were unable to locate the parents, b('oke in. They found the children in a filthy 
condition. The Welfare Branch was contacted, neglect proceedings instituted, and the children taken to 
Marymead. 

19 See para.l2 of Australian Federal Police General Instruction 13, discussed para.78. 
,~ The Commission did find six cases where children charged with being uncontrollable were either finger

printed or photographed. However, it was not possible to ascertain from the charge books why these proce
dures had been followed in their cases. 

21 5;;c para.74. 
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when these are received, the child's name enters the Unit's records. Also, as Juvenile Aid Bureau 
occurrence books list these cases, they can enter the Unit's records from this source. Thus, a finding 
that a child is a neglected or uncontrollable child can t'onstitute a 'criminal record' in precisely the 
same way as a conviction for a criminal offence.Z1 

265. Differing Views: Police and Welfare On the subject of proceedings in situations where the child 
has not committed an offence it should be noted that there are often profound differences of opinion 
between the police and members of the Welfare Branch. The Commission has been told of many 
cases where an individual police officer has been deeply disturbed by a child's situation and where 
the officer has felt that immediate action should be taken to protect the child. There have been cases 
in which the police have taken action because they believe that it is urgently needed and because 
they feel that, if they do not act, no one will. A police view frequently expressed to the Commission 
is that members ofthe Welfare Branch tend to be 'too passive' in many of these cases and to refuse to 
take resoluie action in circumstances which seem to demand it. The A.C.T. Police have made the 
following comment on the system for dealing with 'uncontrollable' children: 

[Tlhe damage may already be done, possibly irreversibly so, by the time the police an: finally called to take 
action, the undesirable behaviour has been moulded over a considerable period, is entrenched, and the rift 
between child and parent may be irreconcilable .... The whole exercise is imbued with a degree of futility 
bearing in mind that that which could have belm done to rectify \,!:havioural deviation and to avoid an 
undesirable confrontation between a juvenile and his or her parent,,'>; 11:,:': now be too late.23 

A clear indication that the police have, in the past, felt strongly about the handling of non-criminal 
matters is provided by an instruction, issued on 2 April 1976 by the then Commissioner of the A.C.T. 
Police. This included the following direction: 

Police should endeavour at all times to have membei1"s of'ihe Welfare Branch undertake greater responsibility 
in respect of the requirements of the Child Welfare Ordinance and act within the powers vested in authorised 
officers under that Ordinance. 

In order to achieve this aim the instruction stated t.hat, in normal circumstances, the police should 
not arrest any person in connection with a breach of the Ordinance, but should first refer the matter 
to the Assistant Secretary, Welfare. The instruction also touched on another matter which has caused 
the police concern in neglect and un controllability cases. It directed the police that, when they 
received a request from a member of the Welfare Branch to take action under the Child Welfare 
Ordinance, they should request a report in writing 'setting out sufficient information to justify the 
police undertaking such investigation.' The difficulty which led to this directiv.e was that, when the 
police had taken action, they sometimes found that they could not obtain sufficient twidence to 
support a neglect or l,mcontrollability charge, and yet they could not gain access to information held 
by the Welfare Branch, as members of the Branch regarded this as confidential. Thus, though the 
police felt themselves compelled to act, they considered that they were handicapped when they did 
so. Attention thust, of course, also be paid to the attitudes and problems underlying Welfare Branch 
practices. What the police see as inactivity by Branch staff is sometimes the product of large 
caseloads. Members of the Welfare Branch may be aware of the particular case, but be too busy to 
do more than pay irregular visits to the child's home. But at times what the police regard as inactivity 
reflects the field officer's view that a fragile family should be kept together, and that the institution of 
neglect or un controllability proceedings would do more harm than good. Also, by reason of their 
training and experience, welfare workers do l1Qtalways r,eact in the way police do. They tend to have 
less confidence in the utility of court proceedings and court orders than do the police. Members of 
the Welfare Branch spend mor~ time than police in sub-standard homes and might as a result be 
more tolerant of differing ljfe styles and less willing to intervene.24 Another most important factor 

22 Before the introduction of new procedures in 1981, persons wishing to join the Australian Defence Force 
were, among other questions, asked, 'Have you been adjudged uncontrollabl.e by a Childrens Court and/or 
committed to an institution by Magisterial Order?' 

23 A.C.T. Police, Submission, 8-9. 
24 In a submission the Department of the Capital Territory noted that difficulties can arise from differences of 

opinion 'as to minimum ncceptable standards in a home situation'. The submission continued: 'As Welfare 
Branch staff work a great deal with families ot! ,'ery low incomes and with families with adult members of a 
low coping capacity, standards ncceptable to Welfare Branch staff may be different from those acceptable to 
police officers'. Submission, 67. 
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re1~'want to the Welfare Branch's willingness to institute proceedings is the view, held by some 
wdfare personnel, that the taking of court action is incompatible with the helping role of a welfare 
agl~n{:-y. For example, in a written account of a case involving a runaway girl, provided for the 
Cotnmission by a member of the police, reference was made to a disagreement as to whether the 
pI.ii.ice or the Welfare Branch should initiate proceedings. The police account noted, ''!'he wel~are 
officer replied that it was Welfare's policy that the Branch should not commence proceedmgs agamst 
m.nybody as it would damage iheir image in the view of the public'. Sometimes members of the 
Branch find themselves in the uncomfortable position of having to suggest to the police that they 
take the action which the Branch feels it cannot initiate. A further consideration is the availability of 
experienced persons who have sufficient knowledge of court procedures to prepare and present a 
case in court. During the period of the Commission's inquiry there were no such persons on the staff 
of the Welfare Branch. Nevertheless, regardless of the explanations which may be given for the way 
the existing Ordinance is implemented, the police sometimes react when they learn that the Welfare 
Branch has been involved with a family and has not taken what they regard as 'positive' action. On 
the other hand, the welfare worker is occasionally irritated if the police institute proceedings (as a 
result, for example, of being called to a domestic disturba.nce). At times the police action appears to 
them to be precipitate, clumsy and heavy-handed, and members of the police encounter resentment 
from those who have been working with the family. These di.fferences of opinion 00 not make for 
good relationships between the two agencies. A recent example illustrates the types of difficulties 
which can arise: 

Police were called to a block of flats late one night to investigate a neglect complaint lodged by an anonymous 
caller. The caller stated that a baby was in the care of an elderly incapacitated relative who nl!glected the child. 
Upon entry to the flat, the police found the premises in what they described as a state of utter filth, with an 
overpowering stench and animal faeces on the floor. The police claimed they found the child in a relatively 
healthy state, but clothed in filthy nappies and insufficiently covered for a cold Canberra night. The elderly 
relative infonncd police that a welfare worker called to see them regularly, and for this reason the police 
refrained from charging the child with being neglected. Upon contacting the welfare worker concerned the 
next morning, it was established that only spasmodic visits to the family occun'ed. An agreement was reached 
between the police and the officer that intensive support would be given to the family to improve the home 
environment. While these negotiations were taking place the family left their address and moved to another 
town. 

Th~ Childrens Court 
266. Procedure and Remands The court and its procedures have been described in Chapter 2.25 

When the child makes his first court appearance, the case is invariably adjourned while the brief of 
evidence and a welfare report are prepared. The brief includes the apprehending officer's statement 
and observations and may include a record of interview with the child and statements by witnesses. 
In cases of neJ!lect it is common practice to obtain photographs taken in the child's home. These 
indicate th~ co~ditions under which the child was living. Remand procedures have been outlined in 
Chapter 2.26 When removal from home is required it is normal to remand aUegedly neglected or 
uncontrollable children in the care of the Assista~t Secretary, Welfare, to live where directed by him. 
As has been pointed oue', the legal basis for this course is not completely clear. Children who are 
subject to an order of this kind Ijve in such homes as Marymead or one of the homes operated by Dr 
Barnardo's or Outreach Incorpor,"lted. On occasions a welfare worker will, when preparing a back
ground report, request a remand o[two to three months to enable the Welfare Branch to work with 
the family before a finding is reach.:-d by the court. A feature of proceedings in neglect and un
controllability matters is the frequent use of adjournments. In part this results from the need to 
obtain further background details on situations which are often complex, and in part from the 
reluctance of some magistrates to make a finding that the child is neglected Or uncontrollable. This 
reluctance stems from their view that, in many instances, neglect and uncontrollability proceedings 
are repugnant. Hence the magistrates often grant adjournments in the hope that solutions will be 
found which will obviate the need to make such findings. In one case observed, a 16-year-old girl 
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See para.4l. 
See para.42 and 43. 
See para.43. 
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with ps~chiatric pr?blems was before the court as an uncontrollable child. With the girl's agreement 
the maglstr~te obtamed a background report without proceeding to a finding that she was uncontrol
lable. The gIrl agreed to accept treatment as an out-patient and the matter was adjourned. 

267. Natur~ of. Pro~eedings As has been indicated, neglected and uncontrollable children are 
charged. ThIS mIght Imply that the proceedings are criminal in nature and that therefore the facts 
should be established beyo~d reasonable doubt rather than on the balance of probabilities. In Ex 
p~rt~ Do~,:an; Re M~creadle the Suprem~ Court of N.S.W. treated neglect proceedings as civil not 
cnmmal. However, m th~t ca~e', the magI~trate was not called upon to deal with a charge. It is not 
clear whe~~er the reasonmg m Dorman s case would apply in the A.C.T. to neglect or un
controllablhty ~~tters ~omme~ced by w~y of ~ charge. Presumably a matter could more readily be 
regarded as a CIVtl on~ If the chtld.w~re SImply brought before the Court' as neglected or uncontrol
lable. As has been pomted out, thIS IS not done and all such children are charged. 

268. Measures Available to .t~e Court The measures available to the Childrens Court when a finding 
of n~~lect. or uncontrollablhty has been made have been described in Chapter 2. The relevant 
prOVISIon IS s.55. Under this section the following powers may be used: 

• admonition and discharge; 
• release on probation; 
• committal to the care of a willing person; 
• committal to the care of the Minister to be dealt with as a ward admitted to government 

control; and 
• com~ittal.to a N.S.W. institution run by the N.S.W. Department of Youth and Community 

SerVICes, eIther generally or for a specified term. 

Sta.tistics on the age and sex of children dea.lt with as neglected or uncontrollable by the A.C.T 
Chtld~ens ~ourt bet",:een I June 1978 and 31 May 1979, and on the orders made by the court are 
contamed m AppendIx B, Tables 21-24. In some cases when children were charged with criminal 
offences as ~ell as with being uncontrollable, powers other than those under s.55 were used. Magis
trate~ sometImes made ord.ers under s.57, s.58, s.59 and s.60 to impose a 'package penalty' for such 
multtple c:harges. On occaSlOns the use of the measures provided by s.55 is clearly inappropriate. For 
exam~le, m one case observed, t.h~ court solemnly placed a young baby on probation 'to be of good 
beh~vlOur and to ~~cept superVlSlon by the Welfare Branch'. In fact it was the mother who was to 
receIve the supervl.slon. In another matter a.four-year-old girl was placed on two years' probation, 
and was also re9utred to be of good behavIour, to accept supervision and to live where directed. 
Here the probatlOn order was a dev~ce to have t~e ~irl placed, with her grandmother. The general 
comment can be made that a probatlOn order, WIth ItS clear cnminal connotations, is most unsuit
able for non-offend~rs: S~m.e of.the neglected and uncontrollable children interviewed during the 
c~urs~ of the CommIssIon s mqUlry showed that they felt that it was unfair that they should be dealt 
WIth m the same v.:ay as offenders. This resentment was expressed not only with regard to such 
c~nsequences as bemg put on probation, but also, in the case of older children who had been dealt 
WIth as uncontrollable, regarding detention in police cells while awaiting a court appearance. 

269. Appe?1 Ri~ht~: Defects in ~~e Law In Chapter 4 there is a detailed discussion of the law relating 
to appeals m cr~mmal maltters. Appeals from a determination, finding or order of the Childrens 
Court are permltt.ed ?nder s.15(1) of the Child Welfare Ordinance. This section incorporates the 
procedure eI?bodl:d m !'art XI of the Court of Petty Sessions Ordinance. As has been explained in 
Chapter 4, dlfficu.ltles anse from the fact that Part XI of that Ordinance was amended in 1972. There 
appear to ?e no nghts o~ appeal provided by legislation in respect of determinations or orders of the 
A.C'.T. Chtld~ens Court m neglect or un controllability cases. Section 11(c) of the Australian Capital 
Terntory Supreme Court Act 1933 (Cwlth)30 confers a general jurisdiction on the Supreme Court of 
the A.~;T. to hear appeals from decisions of inferior courts. Its jurisdiction is conferred 'with such 
except~ons and subject.to such conditions as art.! provided by Act or by Ordinance'. Section 15(1) of 
the ChIld Welfare Ordmance 1957 (A.C.T.), the meaning of which has been discussed elsewhere in 

28 [1959] SR eN.S.W.) 271. 
29 Para. 102 and 103. 
30 This paragraph has been set out earlier in this report in Chapter 4, n.83. 
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this report31
, confers only those rights of appeal for which provision is made by Palt XI of the Court 

of Petty Sessions Ordinance 1930 (A.C.T.). However, that Part refers only to offences and is there
fore not applicable to neglect or uncontrollability cases. Nevertheless, the practice of the Supreme 
Court is to entertain appeals in neglect or un controllability matters. For example, in March 1979 the 
Supreme Court heard an appeal from an order of Mr W.K. Nicholl, S.M., who had found the 
appellant to be uncontrollable within the meaning of s.5 of the Child Welfare Ordinance.32 It must 
be assumed that the Supreme Court deals with such matters by virtue of the suggested inherent 
jurisdiction to hear appeals.33 If the lack of statutory jurisdiction to hear appeals in non-criminal 
matters is an oversight (and it seems to be) it should be remedied without delay. 

Administrative Procedures 
270. Admission to Wardship In addition to the procedure under which the court may commit a child 
or young person to the care of the Minister for the Capital Territory, the Minister may, under s.18 of 
the Child Welfare Ordinance 1957 (A.C.T.), admit a child or young person to government control 
without court intervention. Section 18 provides that: 

The Minister shall admit a child or young person to government control if: 

(a) 
(b) the Minister is satisfied that it is necessary in the interests of the child or young person so to do and, where 

the child or young person is in the ''custody of a parent, the parent has requested or consented to, the 
admission of the child or young person to government controp4 

A child admitted to government control becomes a ward3s, and the Minister becomes the child's 
guardian.36 By the wording of s.18 it seems that a parent who does not have custody of the child does 
not have to consent to administrative admission to wardship. Given that custody arrangements are 
often only temporary and subject to alteration by the Family Court of Australia or by other courts 
exercising jurisdiction in custody matters, it may be that a parent who has not been awarded custody 
should have some say in the matter.37 When the child is in the custody of both parents it is not clear 
whether the consent of both is required or whether the consent of one is sufficient.38 In situations 
where the parents are divorced or separated but have joint legal custody of the child, obtaining 
consent from both may be difficult. The wording of s.18(b) implies that where a child is not in the 
custody of a parent, the Minister may effect an administrative admission in the absence of the 
request or consent of any other person. Before 5 April 1979 admission to government control had to 
be for one of the purposes specified in s.18(1) of the Ordinance, namely, for the purpose of being 
apprenticed, boarded out, placed out or placed as an adopted boarder. The meaning of 'board out', 
'place out', and 'adopted boarder' was defined.39 Any purported admission not made specifically for 
one of those purposes was invalid.40 An amending Ordinance which came into force on 5 April 1979 
removed the requirement that admission be for a specified purpose. Whether a child or young 
person has been admitted to government control as a result of the court committing him to the care 

31 

32 

33 

34 

35 

36 

31 

38 

39 

40 

Para. 102. 
Unreported decision of the Supreme Court of the A.C.T., No. 1859 of 1978. This case is discussed in detail in 
para.I99. See also another unreported decision of the Supreme Court, No. 407 of 1978. 
The issue of the Supreme- Court's inherent jurisdiction to deal with appeals in Childrens Court matters does 
not appear to have been raised in the criminal appeal cases discussed earlier in this report (para.i02 and 103). 
See also Child Welfare Regulations 1957 (A.C.T.), regulation 6 (request must be in writing) and regulation 7 
(authority for admission to depot, shelter, home, hostel or place of safety while inquiries made). 
See definition of 'ward', s.5. 
Section 19(1). 
The Department of the Capital Territory has made the following statement on the Department's practice in 
such cases: 'If a request for admission to wardship is received from a parent with custody the Department 
endeavours to ascertain the views of the other parent if there is another parent who can be contacted. 
Occasionally a parent with custody cannot be found and the request for the child's admission to wardship is 
made by the parent who does not have custody.' Submission, 78. 
This point may be of significance in situations where the parents are separated or divorced but continue to 
have joint custody of the child by, for example, an order of the Family Court or by the operation of s.61 of the 
Family Law Act 1975 (Cwlth). 
Section 5. These definitions were removed by the Child Welfare (Amendment) Ordinance 1979. 
See Director o/Child Welfare v. Ford and Another (1976) 12 ALR 577. 
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of the Minister to be dealt with as a ward admitted to government control, or as a result of 
administrative action by the Minister without court intervention, the same consequences ensue.41 

Impressionistic evidence suggests that many administrative admissions to wardship are the result of 
parents giving their children to the care of the Welfare Branch when family units break up. On 30 
June 1979 the Welfare Branch was responsible for 40 children admitted to wardship under s.18. 
They were placed in cal'e as shown in Table 9. 

Table 9: Placement of A.C.T. children administratinly admitted to wardship as at 30 June 1979 
Private foster care 16 
With one or both parents 9 
Other relatives 5 
Marymead Children's Centre 2 
Dr Barnardo's Homes 1 
Lions and Salvation Army hostel I 
Bruce Hostel 2 
Grotwenor Hospital 
(in Sydney N.S. W.) 
St Vincent's Boys' Home, 
(in Sydney N.S. W.) 
Bungarimbil Children's Home, 
(in Tumbarumba, N.S.W.) 2 

40 

As indicated in Table 9, a large proportion are placed in private foster care. This can cause 
unpleasantness in certain instances. 

In one case a young mother arranged for her baby's administrative admission to wardship before moving 
interstate. The baby was placed with foster parents who grew to love it dearly. After some months the natural 
mother married and approached the Branch for the return of her child. Neither the natural mother nor the 
foster parents had any legal right to the custody ofthe baby. However, it was within the power of the Minister 
as legal guardian to place the child with either of the parties. After many visits by the mother and emotional 
interviews conducted between all parties at the welfare office, the mother agreed to leave the child with the 
foster parents. 

It should be noted, however, that. in such a situation the Minister did have the power to resolve the 
problem. A case in which difficulties arose because of the mother's retention of guardianship rights 
was brought to the attention of the Commission. 

The mother, aged 19 and a regular heroin user, had voluntarily placed her infant son with foster parents. She 
made frequent trips interstate, and sometimes took the child with her. Usually she kept the child for only a few 
days, and would then telephone the foster parents saying that she could not cope with the child and requesting 
them to come and collect him. This the foster parents invariably did. It was suspected by those involved in the 
case that she used the child to obtain a supporting mother's benefit and that, when this had been obtained, she 
asked the foster parents to resume responsibility for him. When the authorities questioned her eligibility for 
the benefit she would briefly resume the care of the child. In the absence of the voluntary surrender of 
guardianship rights by the mother, or the initiation of neglect proceedings, there was nothing which could be 
done to prevent the continuance of her unsatisfactory behaviour. 

271. Temporary Care In order to avoid the unnecessary use of the power to admit to wardship by 
way of administrative procedures, the Welfare Branch employs a more informal method of provi
ding care and financial assistance. A child may be temporarily accommodated in a foster home or a 
residential institution without the need for the parents to surrender guardianship. In such a situation 
the Branch underwrites the cost of care. On 24 March, 1980, 51 children were in this category. 
Details of the placement of the children are set out in Table 10. 

41 For a d'iscussion of the duration of wardship and of discharge procedures, see para. 52. 
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Table 10: Placement of A.C.T. children in respect of whom Welfare Branch was administratively underwriting the cost 
of care as at 24 March 1980 

Foster care 
Marymead Children's Centre 
Dr Barnardo's Homes 
Homes run by Outreach Inc. 
YMCA or YWCA 
Boys' Town (in Sydney, N.S.W.) 
St Vincent's Boys' Home 

(in Sydney N.S.W.) 
Bungarimbil Children's Home 

(in Tumbarumba, N.S.W.) 

12 
18 
10 
3 
2 
I 

3 

2 

51 

At anyone time there are between 50 and 60 children in care of this kind. 

272. Admission into a Hostel Under s.5 of th( Child Welfare Ordinance 1957 (AC.T.), a 'hostel' 
means a hostel established by the Minister under Part IV of the Ordinance for the accommodation 
and maintenance of expectant and nursing mothers. The Ordinance does not provide for the 
regulation of admission to such a hostel. No doubt admission would usually occur as a result of a 
child being charged with being neglected and uncontrollable, but could also be on a voluntary basis, 
without the request or consent of a parent. When admitted to a hostel the child automatically 
becomes a ward.42 There is no reason why such a child should, as a result of accepting care during a 
time of need, acquire the status of a ward. It is pointed out in the AC.T. Law Reform Commission 
report that if a newly born infant accompanies his mother who is admitted to such a hostel, he too 
apparently automatically becomes a ward.43 No 'hostel' has ever existed in the AC.T., and there 
seems no reason why the new legislation should make speciai provision for expectant and nursing 
mothers.44 

Who are the Neglect~~d and Uncontrollable Children? 
273. As has been explained in Chapter 145

, a member of the Welfare Branch prepared an analysis 
of the neglect and unccmtrollability charges which were taken before the AC.T. Childrens Court in 
the first half of 1979. The purpose of this analysis was to discover the types of personal and social 
problems which are dealt with in the court's non-criminal jurisdiction. During the period, 29 
children appeared before the court. Of these, 17 faced uncontrollability charges and eight were dealt 
with as neglected. Two faced charges of being both neglected and uncontrollable. Deltai.ls of the 
charges faced by the remaining two were not available, and in two of the neglect ,-:ases the Welfare 
Branch had no background information. Hence the analysis which follows is confined to 25 cases. 
Of the 17 dealt with as uncontrollable, seven were girls and 10 were boys. Details of the former are 
set out in Table 11, andl of the latter in Table 12. 
Table 11: Girls dealt with as uncontrollable by the A.C.T. Children's Court between 1 January 1979 and 30 JUlie 1979 

I. Age: 15. Parents divorced when she was four and girl reared by maternal grandmother as the mother had a 
full-time job. Mother remarried. Girl described as insecure, emotional, and a problem to the mother 
and step-fathc:r. Influenced by her peers and had a history of running away. 

2. Age: 16. Mother deserted, and girl and brother lived with father, who remarried. No contact with her mother. 
Described as having low self-confidence and seeking acceptance; resented her brother's preferential 
treatment. Ran away 'to gather her thoughts about her relationship with her step-mother' and because 
she wished to contact her natural mother. 

3. Age: 15. Parents divorced and girl had little contact with father or siblings. Mother was over-anxious and 
protective. Girl had repeated arguments with her, and was described as being out of control, and 
having a history of poor school attendance and promiscuity. The incident which brought her to notice 
was running a.way after an argument with her mother. 

42 

43 

44 

45 

See definition of 'ward' in s.5 of the Child Welfare Ordinance. 
Law Reform Commission of the Australian Capital Territory, Report on tbe Law of Guardianship and CustOdy 
of Infants, (1974), 12. 
See The Green Paper, 22, for a similar recommendation. 
See para.20. 
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17. Parents divorced and lived with mother. Described as immature, with limited interests, easily led and 
subject to peer group pressure. Charge tesulted from excessive drinking and abusing mother. 

15. Father had a drinking problem. Girl had a history of truancy, staying out at night, drinking and 
shoplifting. Described as insecure, with a poor self image, depressed and emotionally deprived. 

16. Member of a large family, mother appeared to reject her. Girl first came to notice for stealing at the 
age of nine. Described as insecure, lacking in social skills, manipUlative and resentful towards her 
mother. Charge resulted fom her mother refusing to have her in the home. 

7. Age: 16. Parents did not have a close relationship and argued over money. Mother was the disciplinarian. Girl 
was described as a slow learner and immature: she had few interests and kept her problems to herself. 
Had a history of running away. Wanted more freedom, but was unable to confront her parents. 
Charge resulted from running away. 

Table 12: Boys dealt with as uncontrollable by the A.C.T. Children'S Court between 1 January 1979 and 30 June 1979 

I. Age: 17. Parents divorced and boy lived with mother. Received little supervision and had a difficult relation
ship with her. Described as affable, influenced by his peers, impUlsive and exhibiting an aimless life
style. Charge laid following a series of traffic offences. 

2. Age: 13. Member of a large family known to the Welfare Branch for the last 10 years. Mother had no control 
over the boy. He was described as being influenced by his older siblings and had difficulty in 
accepting authority. No consistent discipline. Charged as a result of failing to attend school. 

3. Age: 10. Parents separated. Lived with mother who initially did not want him and who provided poor and 
inconsistent discipline. History of involvement with welfare agencies. Boy had a history of stealing 
and showed little respect for authority and little self control. Charged after he had broken into a 
house and committed theft. 

4. Age: 15. Father, who had a military background, had unrealistic expectations of, and poor communication 
with, the boy. Boy appeared caught between the strict discipline of the father and the leniency of the 
mother. He had had prev:ous involvement with the police. Charge arose after he had been told to 
leave home and had nowhere to stay and no money. 

5. Age: 14. Boy was adopted. Father showed little interest in family matters and mother was very busy with 
church and cultural activities. Boy had behaviour problems for many years and had a history of 
stealing since the age of eight. He was defensive and did not show his feelings. 

6. Age: 9. Parents divorced and mother re-married. Step-father very strict. There was a history of inconsistent 
discipline and relationships between the boy and his parents were poor. Boy was unable to communi
cate, fought at school, and expressed a fear of his step-father and of men in general. Had a history of 
running away; it was this which resulted in the charge. 

7. Age: 11. The family had been known to the Welfare Branch for four years and had a history of marital and 
financial problems. Father was passive and took little part in family matters. The boy had a history of 
wandering and was described as a dreamer and a loner; at school he was unmotivated and needed 
constant encouragement. He claimed his parents took no notice of him. 

8. Ages: II Both parents came from deprived backgrounds and had communication difficulties. There were also 
and 12. financial problems. The parents had different views on child-rearing, the father being harsh and the 

mother lenient. 

9. Age: 14. Parents were divorced and boy had lived with each in turn. Neither parent wanted him. Lived with 
mother., and did not get on with her defaclo. The boy had threatened him and the mother with a knife 
and a gun. Mother had him charged in the hope of obtaining help with his behaviour. 

274. Two children, both girls, were charged with being neglected and uncontrollable. One (who 
was aged 16) was apprehended by the police with her brother after he had stolen some goods. Rather 
than let him take all the blame she claimed to be a party to the offences. Later she denied the offences 
and the neglect and uncontrollability charges were dismissed. The other girl who faced joint charges 
was aged 14. The mother and father were about to separate, there was a history of family mobility 
and the girl at one stage was a State ward in N.S.W. The girl's school attendance was irregular and 
she had run away from home several times. She claimed that she ran away because of her parents' 
drinking and arguing and because there w~s little money for food or clothing. The most recent 
incident occurred when her mother told hOI' to leave home. Three days later the girl was apprehend
ed by police. The details of the neglect cases are set out in Table 13. . 



r 
202/ Child Welfare 

Table 13: Children dealt with as neglected by the A.C.T. Children's Court between 1 January 1979 and 30 JUDe 1979 

I. Boy,. aged 12. <?ne of a large family, and mother very protective. Neglect charge combined with charges 
relatIng to unlicensed use of firearms and motor vehicle offences. (Details limited as no background 
report requested.) 

2. ~amily of fo.ur childre.n, aged II, 9, 6 and 2: Parents divorced. Mother described as inadequate and 
Immat~re, with a deprIved back~round. PrevIous neglect charges in N.S.W. followed by admission to 
homes In that State. Youngest child a N.S.W. State ward. Father not prepared to have children. Mother 
regularly went out overnight and left children unattended. 

3. Boy, aged 5 months. Mother unemployed and had a seven-year history of drug addiction. Father of the 
child had deserted her. Lived in poorly furnished flat. Mother loved child, but could not overcome drug 
problem. . 

~75: .In the n~xt ~hapter ~tten~ion is .directed towards the problem of defining the situations 
Justlfymg coercIve mterventlOn m the hves of children who have not committed offences.46 The 
question which must be asked is whether the problems described above are of a kind which court 
~ction can be expected to ameliorate or solve. The cases outlined reveal complex family problems. It 
IS necessary to be realistic about the limited capabiiities and resources of the court system and to ask 
whether court proceedings offer an appropriate setting in which to seek solutions to situations of the 
kind outlined. 

276. D~tailed Case Studies The foregoing outlines of neglect and un controllability matters give a 
general Idea of the typ~s of problems dealt with by the A.C.T. Childrens Court. However, they do 
not reveal the complexIty of these cases or the way in which the various agencies respond. Further 
the I 979 c~ses anal~sed ~bove do ~o~ i~cIude any inst~nces of child abuse. Although Chapter 10 
deals speclfic~lly WIth chIld a.buse, It IS Important at thIS stage to emphasise that, when dealt with 
under the ChIld Welfare Ordmance, allegedly abused children are treated as neglected children.47 

Hence, t~ c~mp!ete .thi!> d~scription of the current system in operation, it is necessary to provide 
case-stud.les Illustratmg chIld abuse as well as other forms of neglect and uncontrol1ability. Names 
and detaIls have been altered to protect the privacy of those involved but the cases are based on 
actual examples which came to the Commission's notice during its inq~iry. 

o Case J 
In 1978 Gordon's mother, Mrs Smith, approached the Welfare Branch for assistance. She had 
left her husband who ~ad a serious drinking problem and who had ill-treated Gordon (who 
was then four) and hIS twelve-month-old half-sister. In between drinking bouts the father 
sh~we~ great affection towards Gordon. The sister was at this time recovering from burns 
WhICh It was suspected that the husband inflicted deliberately. However, there was no evidence 
on whi~h .to base a charge. Soon afterwards a divorce was granted by the Family Court of 
Austraha m the A.C.T. The Judge was disturbed by accounts of Mr Smith's behaviour and 
custody of both children was given to the mother. Some time in 1979 Mr Smith res~med 
contact with his wife in the hope of effecting a reconciliation. One da; while they and the 
children were out driving, their car was involved in an accident and Mrs Smith was kiIIed. 
Neither child was seriously injured. Gordon reacted to his mother's death in a cold and 
matter-of-fact way, and those associated with him after the accident were seriously worried 
about ~is failure to express. any gri~f. When the two children were discharged from hospital, 
Mr SmIth requested a CapItal TerrItory Health Commission social worker to arrange foster 
home placem~nts, ~nd this was done. The little girl was soon claimed by her natural father, 
and went to hve WIth her grandparents. The hospital social worker approached the Welfare 
Branch with regard to Gordon, as it was not clear whether he could be permitted to return to 
live with his father, in view of the Family Court's explicit refusal to grant him custody. 
Consideration was given to the possibility of intervention by the Assistant Secretary, WeI
fare48

; it was thought by some that he might be able to assume responsibility for Gordon's 

46 See para.292f. 
47 Among the definitions of 'neglected child' is a child 'who, without reasonable excuse, is not provided with 

sufficient and proper food, nursing, clothing, medical aid or lodging or who is ill-treated or exposed'. (s.5). 
43 Intervention in such a situation seems to be authorised by s.61(4) or s.92(1) of the Family Law Act 1975 

(Cwlth). It should be noted that s.92(1) does not create a right of intervention. Under this sub-section any 
person may apply for leave to intervene in proceedings other than proceedings for principal relief. 
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care. However, the Assistant Secretary declined to take action, and Gordon returned to live 
with his father. He was obviously disturbed and his situation soon gave rise to concern. Also, 
his father was treating him badly. The next incident involved a drinking bout by the father, as 
a result of which he collapsed, unconscious. Gordon, thinking that his father was dead, 
telephoned the ambulance. When the ambulance arrived the driver explained to Gordon that 
his father would recover. The next day Mr Smith was furious with Gordon, beat him, smashed 
his toys and locked him in a cupboard. Gordon managed to escape and was seen in the street 
being pursued by his angry father. His father hit him several times. Gordon remained with his 
father, whose violent and drunken behaviour continued. Action in this case was continued by 
the Welfare Branch. A senior officer made contact, on the father's behalf, with relatives 
overseas. Subsequentiy arrangements were made for the boy to live with his maternal aunt. 

Comment. This case illustrates the plight of a child whose situation has come to the notice of a 
number of agencies, none of whom has a clear responsibility to initiate resolute action. 
• Case 2 

The boy's mother - who was mildly mentally retarded - came to the notice of the Welfare 
Branch when living, with her husband, in a caravan park. Michael was then a baby, and his 
crying irritated the father, who made mother and baby leave the caravan and sleep in a shed. 
Another occupant of the caravan park was worried about the baby and telephoned the 
Welfare Branch. Emergency housing was arranged and also the social worker attached to the 
local health cer'ltre became involved, as the baby was found to be neglected and suffering from 
malnutrition. Thereafter this social worker and members of the Welfare Branch continued to 
work with the family. There was some suggestion that the father was ilI~treating the boy, and at 
one stage he was found to have scald marks on his arm. However, there was no evidence 
against the father, merely suspicion. The father became dissatisfied with the emergency accom
!.odation which had been found for them, and the family moved out. Soon after, the couple 
separated, and the mother retained custody of Michael. Again emergency housing was found 
for the mother and child and, as she was not coping well with looking after Michael, the 
Welfare Branch worker suggested that, during the day, Michael be cared for at Marymead 
Children's Centre. The mother agreed to this, and this arrangement continued for a long 
period, with the Branch underwriting the cost of care. Both the Welfare Branch and the health 
centre social worker maintained contact with the mother and child. The most disturbing 
incident was a serious fall sustained at home by Michael. As a result he fractured his skull and 
lost the sight of one eye. The mother's explanation was that he (ell from a balcony. She said 
that she had told him not to go onto the balcony, but when he disobeyed she had done nothing_ 
to prevent him. The police investigated, but found nothing to suggest that the fall was not anI) 
accident. Some members of the Welfare Branch were deeply concerneri about the case and, 
fearing for the child's safety, felt that court proceedings should be Instituted. Ultimately, 
proceedings were initiated at the request of the Child Abuse Committee. 

Comment. As in Case I, the troubling feature is the absence of an agency clearly identified as 
having the responsibility to act. It could well be that the provision of informal assistance was 
more appropriate than the initiation of court proceedings, but it seems that no one was in a 
position to make a positive decision about the handling of the matter. 
• Case 3 

The mother of David and Barry was suffering from a serious psychiatric illness, experienced 
delusions, and was unable to care for the boys properly. For the lc() two years she had been 
receiving treatment from a private psychiatrist. After separating from her husband, the mother 
took the boys to live for a time in the women's refuge. She w( then granted emergency 
accommodation. The mother and the boys came to the notice of a number of welfare agencies. 
The boys' situation caused concern to their teachers. The school counsellor at the college 
which David attended referred him to a Capital Territory Health Commi~ion doctor, who 
formed the opinion that David was being seriously affected by the stressful environment in 
which he was living. The college's remedial teacher was also concerned that David was 
backward in reading, unpredictable and aggressive in his behaviour, and appeared to be 
severely emotionally deprived. His school attendance was erratic. When he was swimming at a 
school camp, a rip developed, and he ignored the teacher's call to leave the water, got into 
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difficulties and had to be rescued. The teacher involved formed the opinio~ that the boy was 
depressed and had deliberately remained in the water. Barry attend~~ a speCial pre-school and 
his behaviour there gave rise to serious concern. At one stage an ItInerant teacher was pro
vided to work on a one-to-one basis with him. Also it was ~rranged that he should attend a 
special program run by a physiotherapist, but his mother did. not co-o~erate and B.arry 'Yas 
found to be too difficult to manage in a group. Barry was des~nbed a~ bel?g a mo~t d.lsturbIng 
influence and extremely emotionally disturbed. Reports on ~IS behaVIOur In class Ul,chcate that 
he was easily distracted, very active, disruptive and aggressive, unable to r~spond .w reques!s 
or correction, unwilling to participate in group activities, and unable to SIt and hsten to h~s 
teachers. Educational and psychological assessments were performed and referral to a pSYChI
atrist arranged. David's behaviour was so erratic and di~ruptive.that at. one. stage some of t~e 
parents of oth~r children at the pre-school considered withdrawIng the~r chIldren. The famIly 
was also known to the staff of the local health centre, and two commu111:Y hea!th nurses made 
reg-dar (sometimes daily) visits to the home. At one stage Barry had an InfectIOn, but, .tho~gh 
thr~e prescriptions were made up, the mother did n~t administer the ne~essary medIcatIOn. 
After a time the mother became hostile to the commumty health nurses, c1alme.d that they were 
not properly qualified and refused to admit them to her home. In the mIddle of 1979 a 
community health nur~e reported on the family's situation to the Child Abuse CommIttee. 
Also a neighbour brought the case to the !10tice of~h~ V~~elfare Branch. In June.l~79 a m~m?er 
of the Welfare Branch advised the pohce Juvemle Ald. Bureau or the famIly s contInuIng 
problems. A member of the Bureau maintained contact with the ~amlly, and by the end of ~uly 
formed the opinion that court action was necessary. Beth DaVI? and Barry wer.e taken ..!nto 
custody at their schools on 26 July 1979, and charged with beIng neg.lected c!uldren. I hey 
appeared in court the same day. They were remanded for a w;ek to hve as dIrected by the 
Welfare Branch. At the hearing on 2 August the matter was adjourned to ~O A~gust. At that 
hearing a Welfare Branch report was requested. This recommended that the Intenm c?stody of 
the children be granted to the father. This recommendation was accepte~ ~t the~ heanng on 13 
September. The children were also placed unde~ Welfare B~anch superVISion. 1he matter was 
then adjourned to 15 November and further adjourned untIl 15 February 19.80. A.t the first of 
these hearings the interim order was continued. On 15 Febru.ary t.he p~hce dI~ not offer 
evidence and the neglect charges were dismissed. The boys remaIned In theIr fat~er s custody. 

Comment. In addition to the demanding and difficult nature of the problems expenenced by the 
two boys, the case exhibits a number of interesting features: . 
• The resources made available, and the time expended by health, welf~re aLd ed~cahonal per

sOlinel, are noteworthy. An enormous amount of effort was expended In attemptIn? to. help the 
boys and their mother. It is instructive to note the number of persons and agencies Involved 
with the case: 
pri vate psychiatrist; 
concerned neighbour; 
Capital Territory Health Commission school medical officer; 
teachers; 
school counsellor; 
remedial teacher; 
pre-school consultant; 
Women's Refuge; 
pre-school staff; 
itinerant teacher; 
physiotherapist; .. . 
Assessment Panel (in addition to the above-mentIOned medIcal officer, .the teac~er In charge of 
the pre-school, the pre-school consultant and the school counsellor, thIS panel Included a psy-
chologist and a social health visitor); • 
Capital Territory Health Commission psychiatrist; 
health centre doctors; 
community health nurses; 
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Welfare Branch; 
Child Abuse Committee; 
Juvenile Aid Bureau; and 
Childrens Court. 
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• The various services were made available in an unco-ordinated fashion. 
(!) The use of a neglect 'charge' was manifestly inappropriate, but it was the usual procedure in 

such a situation when the time came to take decisive action. 
e As frequently happens in such cases, the court made use of a number of adjournments, and 

sought a solution without making a finding of neglect. The police co-operated in this proce
dure by ultimately offering no evidence. 

• The case is also illustrative of the situation which creates misunderstandings between the 
police and the Welfare Branch. In the police view, although members of the Welfare Branch 
had been involved with the family for some time, they had failed to take action notwithstand
ing the fact that the boys' situation was disturbing. The police officers involved believed that it 
should not have been left to them to take action. A police minute on the case 
noted: 'The community nurses ... indicated that prior to police intervention they had tried to 
attract the attention of proper authorities, including the Child Abuse Committee, without 
success.' This comment may be an unfair one. The health and welfare workers, and the 
Committee, may have believed that all possible efforts were being made, and that court 
proceedings would serve no useful purpose. However, it does reflect the police perception of 
the handling of the case. The police involved felt that they had been forced to act to make 
good what they saw to be deficiencies in the welfare system. Further, when the time came to 
take action they regarded themselves as hampered by the fact that members of the Welfare 
Branch would riot make available background information, since this was considered by 
welfare staff to be confidential. 

If) Case 4 

Judith came to the notice of the Welfare Branch in 1976, when she was 14. Her parents 
separated and soon after coming to notice she and her mother moved to Victoria. Judith 
became unsettled and ran away from home. She began drinking heavily and taking drugs, and 
engaged in a number of sexual liaisons. Hearing of this behaviour, the father went to Victoria 
and persuaded Judith and her mother to return to the A.C.T. to make a fresh start. In 1977, 
after a severe beating from her father, Judith again ran away, this time to Brisbane. After four 
months she returned of her own accord, but, when her parents learned that she had been living 
with a married man, they refused to have her back home. She returned to Victoria to live with 
a married sister, but soon moved out and again fell into bad company. Late in 1977 the 
Victorian police charged her with drug use and prostitution. The Victorian Childrens Court 
obtained background details from the A.C.T. Welfare Branch, as the possibility of sending her 
home was being considered. However, her parents refused to have her home, and she was 
placed in foster care in Victoria. Soon afterwards she became pregnant and her parents 
persuaded her to have the pregnancy terminated. At Christmas 1977 Judith returned to the 
A.C.T. for a holiday with her parents. Trouble developed and she took a drug overdose. Some 
weeks later she took another drug overdose. In hospital she was described as a depressive 
personality and further suicide attempts were feared. She was placed in a psychiatric ward and 
discharged a month later. She obtained employment and maintained close contact with a 
welfare officer. However, further suicide attempts followed, and she was several times admit
ted to hospital for psychiatric care. By this time she had no money and nowhere to live, as her 
parents had rejected her. Late in 1978 she made another suicide attempt. A further period in a 
psychiatric hospital followed and a hospital social worker became involved with her case. The 
staff of the Welfare Branch concluded that there was little more they could do for Judith and 
the case was left in the hands of the hospital social worker. 

Comment. Although Judith was not made the subject of uncontrollabiJity proceedings, she is an 
extreme example of a so-called 'uncontrollable' child. Friction between her and her parents was 
continual, she regularly ran away from home, drank heavily, took drugs, engaged in sexual mis
behaviour, was assaulted by her father, and finally faced criminal charges. Underlying her 
behaviour were severe psychiatric problems. The criminal justice system, and health and welfare 
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agencies became involved with her case, but none of these was in a position to endeavour to deal 
with her total situation. 
e Case 5 

Two children, Grant, aged 4, and Margaret, aged 5, came to notice because the care which they 
were receiving was seriously inadequate. Both parents came from broken homes and had 
tragic family histories. As a teenager the mother had treatment for a psychiatric illness. The 
father was unemployed and received Social Security pension on the grounds of 'social inad
equacy'. The pension had been granted because he was unable to hold a job and the Commor!
wealth Employment Sr.rvice had concluded that it was futile to send him to job interviews. The 
mother was employed as a cierk. The family moved from house to house. Because of their 
poor standards they ~,',ere regularly evicted and, at the time the children came to notice, were 
in em~rgency housing provided by the Housing Branch of the Department of the Capital 
Territory. The house was in an extremely dirty condition and the children poorly fed and 
clothed. It was the father's practice to stay in bed until lunchtime. He took little interest in 
caring for the children. He frequently left them alone In the house. Neither parent was 
receptive to cOlJnselling or to other forms of assistance. A report noted that the family had 
exhausted the resources of informal welfare servk~s. I-i!;:l,iJ had been received from the Welfare 
Branch and the Capital Territory Health Commission. Community health nurses had regular
ly checked the children's health, and Grant was several times admitted to hospital suffering 
from ailments which the pediatrician attributed to neglect. The hospital records were, how
ever, regarded as confidential, and it was felt that they could not be made available as 
evidence to support a neglect charge. For a time Grant attended a physiotherapy centre to 
assist his development. Voluntary organisations also helped. For example, the Smi~h Family 
provided food. There were continuous problems with the Housing Branch of th(; Department 
of the Capital Territory, financial crises through mismanagement, and trouble arising from the 
non-payment of fines for driving offences. The various forms of assistance were provided 
despite persistent objections and lack of co-operation from both parents. They were dvm.rly 
unwilling to change their behaviour. For a short period the children were voluntarily placed in 
daycare at Marymead Children's Centre. It was common for them to arrive at the centre 
hungry and with soiled clothes. The staff there had to bathe and feed the children and give 
them clean clothes before they were able to take part in the centre's activities. The parents were 
continually hostile to Marymead staff. Eventually neglect proceedings were instituted and the 
children were placed in Marymead on a full-time basis. The parents refused to contribute to 
their upkeep. The Welfare Branch court report noted that the parents saw the Welfare Branch 
and Marymead as intefering in their lives. The report described the parents as 'immature, 
socially inadequate people, totally unable to cope with the task of bringing up young children'. 
They were also described as having 'an almost childlike, dependent relationship, with limited 
capacity for change'. 

Comment. Like Case 3, this case illustrates a situation in which a number of agencies were 
involved. Intensive assistance and support were provided. The distinctive feature of this case
study is that it provides an extreme example of the type of problem which can lend to neglect 
proceedings based on the ground that children are under incompetent or improper guardianship. 
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Basic Principles 

8. Children in 
Need of Care: A 

New Procedure 

277. Objectives The foregoing description of-current procedures for dealing with neglected and 
uncontrollable children in the A.C.T. raises a number of theoretical issues. Some of these may be 
more conveniently discussed later, when attention is given to the problem of defining the circum
stances in which society is justified in intervening coercively in the lives of cilildren who have not 
committed an offence. Broadly speaking, such intervention is at present undertaken when a child is 
found to be abused, neglected, abandoned, uncontrollable or in a harmf1.1! situation. Although an 
examination of each of these categories raises different considerations, with regard to all of them the 
objective is to promote and protect the welfare of children thought to be at risk. The assumption 
embodied in child welfare legislation dealing with non-offenders is that society has the right and 
duty to intervene when parental failure or inadequacy or the situation in which a child is living is 
such as to cause concern for the child's well-being. The state assumes a parental role. J 

278. Avoidance o/Court Action Two principles should be reflected in the new legislation designed to 
meet the problems faced by troubled or unfortunate young people and their familes. The first is that 
court action should be avoided wherever possible. The reasons for seeking to avoid the court are: 

(!) the adversarial procedures of our court system are ill-suited to the resolution of the personal 
and social problems raised by these cases; 

e by its nature a court order cannot offer a complete and continuing solution to a family's 
problems, which may be better met by the provision of immediate welfare assistance; 

• court proceedings, whatever modifications are introdliced, and whatever the motivation of 
participants, inevitabiy tend to be stigmatisir;g and disturbing to those involved; and 

., resort to court proceedings can sometimes reduce parents' willingness to accept personal re-
sponsibility for their children and damage the relationship between parent and child. 

279. The adoption of the principle that court action should be avoided where possible should not 
be taken as indicating a lack of concern for children in trouble. Like the United States Juvenile 
Justice Standards Project, the Commission's recommendation that the scope of coercive interven
tion be restricted reflects doubts about the effectiveness and appropriateness of coercive action, not 
about the need for services.2 Every effort should be made to prov~de informal services on a genuinely 
voluntary basis. The various child-care agencies in the A.C.T. are already making substantial efforts 
to see that this principle is observed. More could be done. The new legislation should provide a 
framework which limits resort to court action to those cases where it is essential or may be useful, 
and which facilitates the exploration of informal s,olutions. Court proceedings should, as a gerleral 
rule, be a last resort. A court is usually an unsatisfactory forum in which to pursue benevllient 
policies. Coercion and benevolence rarely make a good combination. If the aim is to help, this is 

For a discussion of the reasoning underlying the state'fl assertion of the right to intervene to safeguard a child's 
welfare, see Teitelbaum and Harris. After referring to the arguments adopted, early in the Nineteenth Cen
tury, by the New York Public School Society regarding the need for anti-truan',:y laws, they comment that the 
th~Qiiy used by the Society 'could and did stand for the proposition that parental control over their children 
was generally subject to official invasion when the former were guilty of neglect so as to compromise the 
capacity of itlfants to become good citizens. It also suggested that official ~gencies of social control could 
effectively be us~d {o remedy family failure.' Teit~lbaum and Harris, 'Some Historical Perspectives on Gov
ernmental Regulation of Children and P~rents,' in Teitelbaum and Gough, (eds.) Beyond Control. Status 
Offenders in the Juvenile Court, {l977), 1,19. See also the following, from Ex pade Crouse, 4 Wharton (Pa.) 9 
(1838).' [MJay not the natural pare~ts, when un~~ual to the task of education. or unworthy of it, b~ superseded 
by the parens patriae, or common guardian of the community? It is to be remembered that the public has a 
paramount interest in the virtue and knowledge of its members, and that, of strict right, the business of 
edu\~ation belongs to it.' Although thl!se statements referred to a failure to provide education, thl:Y could 
equally well apply to any other situation thought to justify protective intervention by the state. 
Juvcnilf" Justice Standards Project, Standards Relating to Abuse and Neglect. (1977). 6. See para.2, n.18, for the 
full reference ttl thi.s project. 
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much more likely to be achieved by avoiding resort to court proceedings and by offering assistance 
on an informal basis. Compulsion often generates resistance.3 The role which a court can play is very 
limited. It is not an all-purpose welfare agency. When dealing with the child in need of care, its 
primary purposes are to rule on disputed questions of fact and to sanction coercive intervention. 
With regard to the latter function it is, as the N.S. W. Green Paper points out, imperative that there be 
no interruption of parental rights contrary to the wishes of parents without parents and child having 
an opportunity to be heard in court.4 The emphasis on the avoidance of court proceedings should 
not be allowed to obscure the importance of the positive rolr. which a court can play. Courts are 
concerned with the protection of rights and it must not be overlooked that there will be occasions 
when the child or his parent denies the Gllit.:~ations on which non-criminal proceedings are based. A 
desire to restrict the role of the court in tLese proceedings should not be permitted to lead to the 
creation of a system in which this basic consideration is ignored. Mention must aI5(," be made of a 
principle closely related to that of court avoidance. A commitment to restricting cor:rcive interven
tion can be taken as implying a commitment to the preservation of parental autono~L1Y. The Juvenile 
Justice Standards Project, for example, advocated a deference to parental aut;momy as being 
fundamental to its proposed reforms. In the opinion of those associated with the nroject, the nature 
of a democratic society requires that diverse views and lifestyles should be accummodated and that 
child-rearing should normally therefore be left to the parents.s Although these arguments are valid, 
and it is most important that parental autonomy he preserved wherever possible, respect for parental 
autonomy should not be elevated into the sole principle on which the system for dealing with non
offenders is built. The relationship between a parent and child is a special one, and a child welfare 
system should attempt to balance the rights and interests of both children and parents. 
280. Distinctive Procedures The second principle is that, when it is necessary to take a matter to 
court, the procedure employed should be distinctively different from that used for alleged child 
offenders. The procedure of charging children with being negl~cted or uncontrollable is inappro
priate and absurd, and has been widely criticised.6 It is objectionable for a number of reasons. 

e Despite the efforts of magistrates and police, the procedure suggests that it is designed to 
establish culpability rather than to provide the specific assistance which the child needs. 

S Some of the stigma attached to the young offender is invariably attached to the neglected or 
uncontrollable child. To some members of the public both types of child are 'delinquents'. 
This attitude is reinforced by practices regarding the keeping of criminal records. R~cords of 
cases of neglected and uncontrollable children are kept together with, and inseparable from, 
records of child offenders. 

e A charge forces the police and the court to concentrate on the proof of a specific incident or 
situation, whereas an appropriate procedure ought to be such as to permit the examination of 
a pattern of events indicating a child's need for care. Working within the framework ofa 
criminal system tends to produce responses which narrowly focus on the individual defendant 
rather than on his family situation and personal and social circumstances. 

o The charging process involves the use of police procedures to deal with a situation which 
should be viewed as a child welfare problem. 

a The charge is explicitly directed against the child; the parents are not parties. 
When it is necessary to bring them before a court, neglected and uncontrollable children should be 
dealt with in a manner which clearly separates them from offenders. They should not be subjected to, 
and should not feel themselves to be subjected to, criminal procedures in a criminal court. 7 As is 
explained later in this Chapter8

, it is proposed that a new form of procedure should replace neglect 

Andrews and Cohn, 'PINS Processing in New York: An Evaluation,' in Teitelbaum and Gough, 45, 88. 
The Green Paper, 32. 
Juvenile Justice Standards Project, Standards Relating to Abuse and Neglect. (1977),37. 
The Law Reform Commission of the Australian Capital Territory has described the charging of children as 
neglected or uncontrollable as 'manifestly absurd'. See Report on ihe Law of Guardianship and Custody of 
Infants, (1974), 13. Similarly, Barwick CJ has referred to it as 'a very odd proceeding'. (Minister for the Interior 
v. Neyens (1964) 113 CLR 411,422.) 
The Department of the Capital Territory supports the view that care proceedings should be treated as civil 
matters. Submission. 34, 36. 
Para.304. ' 
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and uncontrollability proceedings. When a child's situation necessitates court action he should be 
made the subject of an application for a declaration that he is in need of care. The Youth Advocate, 
whose role with regard to offenders has already been described9, should normally assume responsi
bility for the initiation of care proceedings. Before setting out details of the proposed new proce
dure, it is necessary to examine the pre-court process. 

Pre-court Intervention 
281. Problems of Co-ordination Attention has already been drawn to the mUltiplicity of welfare 
agencies in the A.C.T. The help which they are able to give at the pre-court stage is often marred by a 
lack of co-ordination. 10 Too many agencies and individuals operate without reference to each other~ 
Added to this are jealousies and rivalries and bureaucratic impediments. The organisational prob
lerr.s faced by the Territory's welfare agencies are discussed in greater detail in Chapter 13. At this 
stage it is sufficient to point out that, when difficult cases arise, no one person or agency has the 
re.:,ponsibility for endeavouring to ensure that efforts are co-ordinated. This responsibility should be 
given to the Staqding Committee of the ChiIdrens Services Council. 
282. The Standing Committee of the Childrens Services Council In Chapter 13 the Commission's 
recommendations regarding a Childrens Services Council for the A.C.T. are outlined. II It is 
proposed that this Council fulfil a broad policy formulation and co-ordinati .n role with regard to 
the various welfare agencies in the Territory. It will not, however, assume responsibility for the 
handling of individual cases. At present it is the practice, both in the Welfare Branch of the 
Department of the Capital Territory and the Capital Territory Health Commission, to convene 
informal case conferences when they are needed. At these conferences representatives of govern
ment and voluntary agencies discuss particular cases and consider the most appropriate course of 
action. These case conferences should continue in their present form. It is not intended that the 
Yo,lth Advocate should take part in them. Nothing in this report is intended to limit or control the 
work of these conferences. The disadvantage of the existing system is that, when a difficult case 
arises, no one is clearly in a position to take resolute action and to assume responsibility for 
initiating court proceedings. As has been indicated, it is recommended that the Youth Advocate 
should assume responsibility for taking the necessary action. In reaching a decision on the desirabil
ity of initiating care proceedings in a particular case, it is clear that the Youth Advocate should have 
access to advice from representatives of the agencies responsible for working with the child and his 
family. In order to achieve this it is recommended that a Standing Committee of the Childrens 
Services Council should be established. This committee should be empowered to consider. Cases 
which are causing difficulty. It must be emphasised that the proposed procedure would apply only 
with regard to the making of a decision as to the initiation, in court, of care proceedings. Quite 
different procedures would be available to ensure that urgent action is taken in an emergency. These 
procedures are discussed later in this report.12 Further, it is not intended that .he Standing Commit
tee should assume a role with regard to all, or even the majority, of potential care cases. If a case is 
being handled satisfactorily, it should continue to be handled as at present. However, if any person 
involved with a case is anxious about the child, that person should be able to bring the case to the 
notice of the Youth Advocate. He would then convene a meeting of the Standing Committee so that 
he could obtain information to assist him in making a decision on the initiation of care proceedings. 
Alternatively a case conference might reach the conclusion that the initiation of care proceedings is 
desirable in a particular case. A representative of the conference would then notify the Youth 
Advocate in much the same way as the police are at present notified when members of a conference 
have concluded that a child should be charged with being a neglected or uncontrollable child. The 
difference would be that the Youth Advocate would then convene a meeting of the Standing 
Committee and would discuss the case with its members. In many cases these' meetings will be short 

10 

II 

12 

Para. 163. 
It is not suggested that a lack of co-ordination in complex cases is peculiar to the A.C.T. A dramatic example 
in England was the Maria Colwell case. See the Report of the Committee of Inquiry, Care and Supervision 
Provided in Relation to Maria Colwell. (Field-Fisher Report), (1974). See also Petrie, Berry and Smith, 'Juven
ile Delinquency and the Labyrinth of Services: A Case Study,' (1980), 13 ANZJ Criminol. 52. 
Para.516. 
Para.3Q5. 



210 / Child Welfare 

and it will be apparent that informal methods have been exhausted. It will be clear that the in~tiation 
of care proceedings is the only alternative. However, the meeting will give the Youth Advocate an 
opportunity to make an independent assessment of the handling of the case. It will permit him to 
question memrers of relevant agencies. On occasions he might conclude that further efforts should 
be made on an informal basis. Before initiating care proceedings, the Youth Advocate should be 
required by the legislation to discuss the case with the committee. Its members may persuade him to 
hold his hand in a particular case or to take action where he was originally disinclined to do so. The 
result should be the careful scrutiny of the decision to take a matter to court. The creation of 
mechanisms to ensure that such scrutiny is carried out in every case is central to the Commission's 
proposals regarding care proceedings. In practice the number of occasions on which the Youth 
Advocate will disagree with a committee recommendation that care proceedings should be taken 
will probably be extremely small. The major function of the consultation and decision-making 
procedures envisaged by the Commission would be to allow for the independent assessment of cases 
where failure to take decisive action is putting a child at risk. Thus the Standing CC':umittee would 
perform a limited role. It would assist the Youth Advocate in reaching a decision regarding difficult 
cases which have been brought to his notice by persons concerned about the welfare of a particular 
child. The Youth Advocate would normally be notified of such cases by persons concerned about the 
informal handling of a case or by persons who have concluded that the initiation of care proceed
ings is desirable. It must be emphasised that the committee would not "assume responsibility for the 
day-to-day management of all cases. It should not take over a case from a field worker or interfere 
with the work of a case conference. It should be involved with individual cases only when these are 
difficult and the-Youth Advocate or any other person has concluded that the system is not function
ing as it should. The importance of consultation between the Youth Advocate and the Standing 
Committee must be stressed. Obviously a co-operative spirit must be engendered so that members of 
the committee and the Youth Advocate work together in the interests of the child. When a decision 
has been made to initiate care proceedings, the information available to members of the Standing 
Committee will be of great assistance to the Youth Advocate. It is to be hoped, for example, that the 
members of the committee would assist the Youth Advocate in the preparation of the necessary 
application and in marshalling the evidence necessary to support it. 
283. Limited Powers Before deciding to initiate care proceedings, the Youth Advocate should be 
required to ensure that all informal alternatives have been explored. Since the proposed Youth 
Advocate should be an independent official, he would have no direct access to, or control over, those 
who provide welfare services in the A.C.T. He would not, for example, be in a position to compel 
diverse agencies to co-ordinate their activities, or to make a reluctant agency provide a particular 
service. If the provision of informal welfare services in an individual case is unsatisfactory, it is the 
Standing Committee which should assume responsibility for examining the difficulties which have 
arisen and endeavouring to resolve them. When performing this function, the committee should 
provide a forum for the critical appraisal of the handling of individual cases. It should not be 
overlooked that, like the Youth Advocate, the Standing Committee would not have the power to 
compel a welfare agency to take a particular course of action. Its membership, discussed below, 
should consist of representatives of appropriate organisations and it is not suggested that the 
committee can or should be given authority over these organisations. So long as they retain their 
independence, co-ordination can only be requested. It cannot be compelled. The only course open 
to a member of the Standing Committee who was dissatisfied with the handling of a case would be to 
refer it to the Childrells Services Council. The Council would be able to consider the policy issues 
raised by the case. 
284. l'rfembership of Standing Committee The committee should consist of the Youth Advocate (who 
should act as the Chairman), the Director of Welfare, at least one senior representative ofthe Capital 
Territory Health Commission, and at least one senior member of the Australian Federal Police. In 
Chapter 5 emphasis has been placed on the special welfare role which the police Juvenile Aid 
Bureau should perform. 13 The police representative on the committee could appropriately be a 
member of that Bureau. In addition, the members of the committee should be able to request other 
persons to attend, either in an individual or representative capacity, when the particular problem to 

13 Para. 155. 

~---------~ ----
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be discussed requires this. For example, if a difficulty has arisen regarding the placement of a child 
in Marymead Children's Centre, obviously a member of the Marymead staff should be invited to 
attend th~ meeting. Reliance on a 'core' committee, augmented where necessary, seems preferable to 
the creatIOn of a large and cumbersome committee, some of whose members would have no direct 
interest in the particular problem being discussed. Although consideration was given to the need to 
include a permanent repn~sentative of the voluntary agencies - since these agencies make such a 
substantial contribution to the welfare services in the AC.T. - this did not seem to be feasible. It is 
unrealistic to expect that, given the committee's functions, a. member of one agency could represent 
the .range of non-governmtmt services. A member of Dr Barnardo's could not, for example, ef
fectively represent Marymead Children's Centre on the committee. The committee should meet ;on 
an ad hoc basis, whenever the Youth Advocate or another member requests a meeting. 
285. Voluntary Admission to Wardship As has been explainedl4, a parent may, under s.l8 of the 
Child Welfare Ordinance, agree to a child's ~dmission to government control (and so transfer 
guardianship to the Minister for the Capital Territory). Voluntary admission to wardship is possible 
in a number of other jurisdictions, both in Australia and overseas. IS A procedure which enables a 
child to come under the care of a welfare authority without appearing in court has undoubted 
advantages. Among these are speed, the minimisation of stress on family members, and the avoid
ance of stigma. Further, court proceedings may sometimes hamper subsequent case-work with a 
family.16 Nevertheless, the procedure is open to serious criticism. It allows for a far-reaching and 
significant change in the child's status to be made as a result of an administrative decision. Some
times consent to this major change may be given under pressure of circumstances and may not be 
free> knowing and informed. 17 Admission precipitated by social pressures may later give rise to 
enduring regret on the part of a single, immature or intellectually handicapped parent. In the AC.T. 
and some other jurisdictions, the relevant legislation contains no criteria to guide or restrict the 
Minister or other governmental official when making a decision on a parent's application. IS The 
AC.T. Law Reform Commission reportl9

, the Green Paper20 and the Norgard report21, although all 
conceding that administrative admission i'l useful to cover a range of cases in which a court 
appearance would be both undesirable and unnecessary, put forward proposals designed to prevent 
abuse of the procedure. Suggested safeguards included the issue to the parents of a certificate that the 
child had been made a ward22

, the requirement of a court order where no parental request or consent 
14 Para.270. 
IS For example, Children's Services Act 1965 (Qld.), s.47; Community Welfare Services Act 1970 (Vic.), s.35; 

Child Welfare Act 1960 (Tas.), s.35; and Child Welfare Act 1947 (W.A.), s.47C. In England a child may be 
received into care under s.l of the Children Act 1948 (U.K.), and under s.2 of that Act the local authority may 
pass a resolution assuming parental rights over such a child. For a discussion of the English provisions, see 
London Borough oj Lelllisham v. Lewisham Juvenile Court Justices and another [1979] 2 AllER 297. 

16 See discussion, Sixth United Nations Congress on the Prevention of Crime and the Treatment of Offenders, 
Australian Discussion Paper, Topic 2, Juvenile Justice: BeJore and AJter the Onset oj Delinquency, Report of a 
Working Party convened by John Seymour, (1979), 18. For a discussion of the principles underlying the 
relevant English provisions, see Eekelaar, 'Children in Care and the Children Act 1975,' (1977) 40 Modern LR, 
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21 

22 

121. 
The Ford case illustrates the dangers of the procedure. In proceedings relating to a child's admission to 
government control under s.l8 of the Child Welfare Ordinance it was pointed out that the document which 
the parents of Steven Ford signed was commonly referred to as an 'admission form'. In the Supreme Court of 
the A.C.T. the judge said, 'In all the circumstances I am not satisfied that 1'\"1r and Mrs Ford understood at the 
time they signed the form that an incident of wardship was that the Minister was to be guardian of Steven to 
the exclusion of themselves.' Director oj Child Welfare v. Ford and Another (1976) 12 ALR 577, 579-80. 
The Queensland legislation, however, does provide some criteria relevant to the decision which the Director 
of the Department of Children's Services must make when he is asked to admit a child to his care. Before 
agreeing to admit the child to care he must make inquiries, hear objections, and must be satisfied that the child 
is in need of care and protection and that such care and protection cannot be secured under Part V of the Act 
(which deals with children in need of assistance). See Children's Services Act 1965 (Qld), s.47(l) and (2). Cf. 
Community Welfare Act 1972 (S.A.), s.39(2). 
Law Reform Commission of the Australian Capital Territory, Report on the Law oj Guardianship and Custody 
oj InJants, (1974), 12-13. 
The Green Paper, 23-24. 
Norgard Report, 84. 
Law Reform Commission of the Australian Capital Territory. (1974),13. 
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is available23 , the provision of a right of appeal to a court or tribunal in respect of all adminis~rative 
admissions2\ the restriction of the duration of wardship to a period of 12 months (subject to 
renewal)2S, and the provision of the intermediate alternative of a 'temporary care orde~'.~6 In .1978 
the Victorian Act was amended to allow agreements by which a child has been admmlstratlvely 
admitted to care to be terminated by any party on giving 21 days notice.27 Also the relevant 
Queensland legislation provides that any such arrangement admitting a child to care must terminate 
within one month of an application by the child's parent or guardian to undertake the care of the 
child.28 The question which must be considered is whether the creation of safeguards satisfactorily 
meets the objections which have been raised to administrative admission. Is the procedure 
inherer,tly so unsatisfactory that no safeguards can make it acceptable? The s.l8 procedure is 
objectionable and should be abolished. As a matter of principle it is undesirable that such an 
important change in status should be made administratively. A procedure by which a parent, 
together with an administrative authority, may sanction, a change, of immense consequence, in the 
status of a child without the knowledge or consent of the child, disregards any claim the child might 
have to personal determination or even to make known his own wishes to those in control of his fate. 
Further, because the procedure confers extensive powers on the Minister or responsible officer, 
including powers of placemedt, questions of liberty arise. In normal circumstances only a court 
should be empowered to deal with the transfer of guardianship of a child29 and with matters affecting 
his status and liberty. The importance of ensuring review by an independent body before such a 
radical change in status is effected, and such wide powers conferred, outweighs the advantages of 
'low key' administrative procedures and the avoidance of stress and stigma. Section 18(b) of the 
Child Welfare Ordinance should be repealed. 
286. Child Care Agreements The conclusion that administrative admission to wardship ';hould be 
abolished does not mean that informal alternatives to court proceedings are opposed. On the 
contrary, such alternatives should be used wherever possible. However, it should not be necessary 
for parents to relinquish every parental right or power for an indefinite period in order to obtain 
assistance in caring for the child.30 The new legislation should make provision for child care 
agreements which will provide a framework for voluntarily accepted support and assistance without 
the need for the parents to surrender guardianship.31 The Welfare Branch is already underwriting the 
cost of care of a number of children.32 This is an important initiative which allows help to be 
provided on an informal basis. Legislative recognition should be given to this practice. Under a 
child care agreement, which should be in writing, a parent or guardian should be able voluntarily to 
surrender the custody of a child and the Welfare Division should be authorised to provide financial 
support to allow the child to be placed with foster parents or in a home. The purpose of such an 
arrangement should be to allow the welfare agencies to 'work with the family toward an early 
reunification with the child without a court order which unnecessarily restricts or suspends the 

23 

24 

25 
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27 

28 

id., 13. 
The Green Paper, 23; The Norgard Report, 84. . 
The Norgard Report, 28-29. This restriction was incorporated into the Victorian law. See Commumty Welfare 
Services Act 1970 (Vic.), s.35(3). 
The Green Paper, 24. 
Community Welfare Services Act 1970 (Vic.), s.35(4) 
Children's Services Act 1965 (Qld), s.48. 

29 There are exceptional situations in which a Minister should, by administrative process, be able to assume the 
guardianship of a child. See, for example, Immigration (Guardianship of Infants) Act 1946 (Cwltb.). 

30 

31 

32 

Cf. the Department of the Capital Territory: '[T]here is a case for temporary care without termination of 
parental rights.' Submission, 80. 
For a similar recommendation, see The Green Paper, 24. Cf. Community Welfare Act 19'72 (S.A.), s.40. 
See para.271. The Commission agrees with the statement, made by the Department of the Capital Territory, 
that the practice of underwriting the cost of children's care has proved to be a very positive one. The 
Department expressed concern that the appointment of the Youth Advocate might limit the ability of the 
Welfare Branch to continue this practice. Submission on D.P. 12,2. The appointment of the Youth Advocate 
would not in any way interfere with the practice of underwriting the cost of care. It is not intended that it 
should be necessary for the proposed Welfare Division to consult him before entering into a child care 
agreement. 
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authority and position of the parents. '33 Regarding Canadian experience with what is known as 
'custody by agreeIJ.?-ent,' it has b~en p?i~ted out th~t the balance between the parents. and the welfare 
agency must be fair and equal. A mlOlmum reqUIrement should be an equal right to terminate the 
agreem~nt'.34 T?e equa.l part~ership concept can be totally empty unless the parents are confident 
that their past mcapacltles Will I!0t be used against them.3s The fact that parents have voluntarily 
~u:~en.dered custody under. a chtld care agreement must not of itself be used as a ground for the 
~Oltlatlon of c.ou~ p~oceedmgs. I~ p~rents wh.o s~ek h~lp run the risk that their request will be 
mterpreted as I?dlcatlOg that coerclv~ ~nterventlon IS demable, obviously they might be discouraged 
fro~ appr~achmg the welfare authontte~. ~urther, there should be strict time limits on the period for 
w~lch a chll~ care ~greem.ent may remam 10 force. A parent should not be permitted to abandon a 
chtld for an mdefi01te penod. In Manitoba the relevant legislation states that the maximum aggre
~at~ ;~rm fo~ ~ custody a~reement should be 18 months36 and in Ontario 12 months is the upper 
11101t. .In ,BntIsh C~lumbla a 15 month term has been recommended.38 In selecting an appropriate 
uppe~ hmlt. for a chIld c~re agreement attention must be given to the fact that an agreement of this 
kmd IS deSigned to prOVide short-term care, that regard must be paid to children's sense of time39 
and that there must be opportunities for regular review.40 A Canadian proposal for a 15 month limit' 
composed of a three month initial term with the possibility of two further renewals of six month~ 
each, meets these c~i~eria.41 Thi.s app.roach should be adopted in the new Child Welfare Ordinance. 
Under such a prOVlSlon the .ch;ld,. hiS parents and the person or agency responsible for the child's 
care would know that the chll~ s sItuatIOn would be regularly reviewed. Although time limits should 
be set, the placement of the chtld would rest on an agreement, freely entered into by the Director of 
Welfare an~ th~ pare.n.ts. The agre~ment should be terminable by either party. The parents should be 
able, by notice m ~ntmg,. to term~na.te the .agreement .at any time and regain custody of the childY 
No dou?t.~ parent s e~er,clse of thIS nght 'YIn on occasIOns cause distress to those who have assumed 
respon~lblhty for a chtld s care under a chl.ld care agreement. Those responsible may believe that the 
parent IS unfit to resume the care of the chdd. Nevertheless, if a clear distinction is to be maintained 
between volunt~ry arrangements and those which involve coercive intervention, this result must be 
ac~ep!e~. Coercive measures should be employed only following a declaration, by the court, that a 
chtld IS .1I~ ?eed of car.e. If ~ member of a welfare agency is disturbed by a parent's resumption of 
r.esponslblhty for a chtld, hiS remedy should be to approach the Youth Advocate so that considera
!Ion IJ.?-ay ?e given .to the in~tiation of care proceedings. The rights of the child should be recognised 
m legislatIOn relatl~g to child ca~e agreements. When the making of a child care agreement is being 
contemplated, th~ v~ew~30ft~e chIld.should be ascertained and taken into account ifhe is old enough 
to e~press an opmlOn .. ThiS reqUIrement should be incorporated into the new Ordinance. The 
Ordmance should prOVide also that no agreement should normally be entered into without the 
consent of a child who has attained the school leaving age.44 

33 Ontario, Ministry of Community and Social Services, Consultation Paper on Short Term Legislative Amend
ments, (1977), 8. 

34 Cruickshank, 'Alternatives to the Judicial Process: Court Avoidance in Child Neglect Cases' (1978) 12 VBC 
Law Rev, 248, 262. ' , 

35 id., 263. 
36 Child Welfare Act 1974 (Manitoba), s.l3. 
37 Child Welfare Act 1978 (Ontario), s.25(2). 
38 British C\,lumbia, Fifth Report of the Royal Commission on Family and Children's Law 'Children and the Law' 

(1975), Part V, 15. ' 
39 Goldstein, Freud and Solnit, Beyond the Best Interests of the Child (1973) 40-42 
40 Cruickshank, 262. - , , . 
41 id., 262. 
42 id" 262. See also Child Welfare Act 1978 (Ontario), s.25(12). 
43 Cf. Community Welfare Services Act 1970 (Vic.), s.35(2)(a). 
44 In the A.C.T. this is 15. See Edu~ation Ordinance 1937 (A.C.T.), s.5 and 8. Cf. Community Welfare Act 1972 

(S.A.), s.39(5). and 40(3) an.d Child Welfare Act 1978 (Ontario), s.25(8). Provision must be made for a child 
who h~s attained the speCified age but who is unable to give informed consent: Child Welfare Act 1978 
(Ontano), s.25(9). 
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287. Preventive Services In addition to making provision for child care agreements, the new Child 
Welfare Ordinance should clearly authorise and direct the proposed Director of Welfare to provide 
preventive services designed to make resort to care proceedings unnecessary.4S At present the 
Welfare Branch undertakes a substantial amount of informal welfare work.46 These activities are 
described by the Branch as 'non statutory' work, a term which indicates that work of this kind must 
inevitably take second place to duties associated with the Childr,ens Court. The new. legislation 
should indicate that preventive work should be given high priority, and that it should not be 
undertaken only when other duties permit. Examples of provisions which impose on welfare 
agencies a positive duty to provide preventive services are to be found in England and New 
Zealand. Section 1 of the Children and Young Persons Act 1963 (UK) imposes on local authorities a 
general duty: 

to make available such advice, guidance and assistance as may promote the welfare of children by diminish
ing the need ... to bring children before a juvenile court. 

The New Zealand provisions are more detailed. A general duty is placed ';in the Director-General of 
Social Welfare to take positive action to assist in preventing children from being exposed to 
unnecessary suffering or deprivation or from becoming seriously disturbed or committing offences.47 
In addition, he has a specific duty to make inquiries when a child ~omes to notice because of iII
treatment, inadequate care or control, or because his behaviour is causing concern. He is a;so 
required to provide financial and other assistance likely to overcome deficiencies in the care which a 
child i~ receiving or ~o improve. the behaviour of the child.48 Fina.lly, there are general directions 
re~ardmg the p:omotlOn of famI!y and community well-being, andl the encouragement of co-oper
a~lOn among chIld wel~are agencIes.49 Provisions such as these indkate that high priority should be 
gI~en to pre-court services. In a~dition to imposing duties of the kind discussed on the proposed 
Director of Welfare, the new Ordmance should require appropriate Commonwealth Departments to 
c~-operate with,. and provid~ adequate asssistance to, the Youth Advocalte and the Standing Com
mittee of the ChIldrens Services Council. 

288. Gaps in. Existing Services: Hostels If effect is to be given to the Commission's principle that 
wherever possible.court proceedings should be avoided and informal solutions employed, obviously 
the pre-court services must be adequate. There must be services and facilities on which the welfare 
agencies and the Standing Committee can call, and there must also be homes and hostels able to 
accommodate children ~ursu~nt to child care agreements. In Chapter 7 there are descriptions of the 
health. and welfare serVICes m the A.<;.;r.so These ?es~ription3, together with the. analyses of the 
handhng of neglect and uncontrollabIhty casesS1

, mdlCate that the range of avaIlable services is 
wide. Although, as has been explained, problems are caused by lack of co-ordination, in general it is 
true .to s.ay.tPat, at the pre-court stage, obvious gaps in existing services are few. Two major 
defiCienCies h<\ve, however, been brought to the Commission's attemtion. First there is a need for 
more residential accommodation for children in trouble. Following; ;ltS review df welfare services in 
the A.C.T. in 1~75, the ~a.miIy Services Co~mittee drew attention to the difficulty of finding 
adequate and sUItable senrll-mdependent boardmg or foster-home accommodation for adolescents 
particularly for adolescents with problems.s2 Similarly, the Council of Social Service of the A.C.T: 
has pointed to the need for a range of accommodation for young people.s3 The Council suggested 
that the following needs should be met: 

4S The Department of the Capital Territory has drawn attention to the ne,ed for legislation which facilitates the 
provision of supportive and preventive assistance for the child and his family. Submission, 13. 

46 See para.254. 
47 Children and Young Persons Act 1974 (N.Z.), s.5(1). 
48 id., s.5(2). 
49 id., s.6(1) and (2). 
50 See para.254-258. 
SI See para.273-276. 
52 Famil~ Services Committee, Families and Social Services in Australia, A Report to the ,Minister for Social 

Securzt!, (Two vol~., 1978:), VoI.2, 549. ~ee ~Is<>. A.C.T. Police, Subr.'Iission, 9. In 1981 the Senate Standing 
Comm.lttee on ~oclal ~elfare began an inqUIry mto the problems of homeless youth in Australia. 

53 Council of SOCial Service of the A.C.T., Submission, 7. See also Department of the Capital Territory Sub-
mission,71-72. ' 
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• immediate accommodation following a family crisis such as conflict between a child and his 
parents, sexual abuse or violence; 

• short-term accommodation following disruption caused, for example, by a family being 
evicted for non-payment of rent; 

• long-term, low cost accommodation for young unemployed people who are ineligible for gov
ernment housing and who cannot afford to pay the rents demanded by private landlords; and 

o accommodation for older high school and college students whose parents have moved from 
Canberra or who are experiencing difficulties at home.s4 

289. Although a detailed analysis of the needs of A.C.T. youth was beyond the purposes of the 
reference and the resourceR of the Commission, the information available to it suggests that the 
Council of Social Service has correctly identified some of the most important deficiencies in the 
existing welfare system. Certainly it seems clear that further refuges anci hostels are required for 
older children who are unable to continue living at home.ss At present there are several such hostels 
in the A.C.T. These include one operated by the Lions and Salvation Army which can accommodate 
10 childrens6, and another operated by the Youth Refuge Association and the Foundation for 
Youth. It has room for eight children. It is desirable that further hostels and refuges be established to 
provide short and long-term accommodation to meet the needs identified by the Council of Social 
Service. The operation of hostels and refuges raises certain questions which must be squarely faced. 
Careful procedures must be established to control entry into hostels. It is neither practicable nor 
desirable for a hostel to accept all who turn up on its door-step. Selection procedures are needed to 
screen out those whose needs are not such as to require residence away from home. Much more 
difficult is the problem as to the age at which a hostel or refuge may accept a child without his 
parents' consent. This directly raises the question as to the age at which a child may leave home 
against his parents' wishes. The law does not lay down any positive guidelines on this matter. It has 
been argued that, under the common law, the age at which a child can become independent of his 
family is 14, and that there is therefore no legal reason why children aged 14 or over should not be 
received into refuges and hostels.s7 It is unlikely that criminal charges (for example, charges founded 
on the abduction, detention or kidnapping of children) would be laid against the staff of refuges and 
hostels.s8 All children under 18 come within the Childrens Court's civil jurisdiction, so if the 
conditions in which they are living in a hostel or refuge are such as to justify intervention (for 
example, because they are being neglected), or if their r.efusal to live at home is regarded as an 
indication that they are 'uncontrollable', their decision to live where they choose can be over-ruled. 
Nevertheless, the law is unclear and does not provide answers to the questions which those who 
operate hostels ask about their powers and duties. In particular such persons express doubt whether 
they are under an obligation to inform a child's parents when a child arrives ata hostel and whether 
they may provide accommodation for a child when the parent objects and demands the child's 
return. The Commission has concluded that the law should not explicitly state that there is a certain 
age at which a child has a 'right' to leave home without parental consent. The promulgation of such 
an age could be interpreted by some as an encouragement to the young to leave home. More 
important, however, is the fact that the setting of an arbitrary age - such as 15, the school-leaving 
age in the A.C.T. - would be inconsistent with the Commission's conclusion that those under 18 
should continue to be subject to care proceedings. It would be illogical to assert that protective 
intervention in the lives of persons under 18 is permissible, while at the same time conceding that 
there is an age below 18 at which the young may proclaim their independence. Failure to recom
mend a specific age at which a child may leave home means that procedures must be formulated 
which those in charge of refuges and hostels may employ when confronted by a runaway. It is not 
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Council of Social Service of the A.C.T., 7. 
Some evidence on student needs in the A.C.T. was collected by Hogan. See Hogan, 'A Report on Student 
Accommodation Problems in the A.C.T. Based on a Survey Conducted in October - November 1978,' 
unpublish(;d. 
See para.60. 
Gamble, 'Teenagers Leaving Home: The Legal Position,' a paper presented at the Australian National 
University Centre for Continuing Education National Conference, Living Together: Family Patterns and' 
Lifestyles, 2-5 July 1979. 
ibid. 
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recommended that these persons should have a legal obligation in every case to contact the parents 
of a child who arrives at a hostel or refuge., Such a requirement would soon become known and 
would simply discourage young runaways from seeking accommodation in refuges. It would cause 
them to seek less satisfactory accommodation. The person in charge of the hostel or refuge should 
endeavour to persuade the child to agree to contact with the par~~ts being mad~. ~f the .child w~ll not 
agree to this, or if, when notified, the parent expresses opposItion to the chIld s resIdence m the 
refuge or hostel, the person in charge should be obliged to in~orm. t~e Youth Advocate as soon as 
possible. It should be the task of the Youth Advocate to cause mqumes to be made to see whether a 
settlement of the dispute can be arranged. Normally in such a case he should rely on the staff of the 
refuge, though in exceptional circumstances he might make his own inquiries. It should be the duty 
of the Youth Advocate to see that the child's parents are informed. If the Youth Advocate were 
unable to obtain parental agreement to the child's residence in the refuge or hostel, and the child was 
adamant that be' would not return home, the Youth Advocate would have no alternative but to 
institute care proceedings on the grounds that there was an incompatibi~ity ?etween th~ child ~nd his 
parent or guardian.s9 It should thus be uitimately for t~e court to decIde m. the partIcular CIrcum
stances of the case whether the child may leave home m defiance of the wIshes of the parents or 
guardians. 
290. Gaps in Services: Counselling and Information The second major problem which was bro~ght 
to the Commission's attention is the need for counselling services which are both readily accessIble 
to the young and acceptable to them. As has been explained in Chapter 1,60 ~emb:rs of. the 
Commission visited a number of schools and colleges in the A.C.T. Some of the pnvate dIscussIOns 
with school pupils dealt with the services which are, and ought to be, available to young peop.le 
seeking help with a personal problem. Not surprisingly, opi?-ions d~ffered. Much ~epends on chIl
dren's perceptions, be they accurate or inaccurate, of the serViCes avaIlable. Some chtldren found the 
school counsellor a helpful and appropriate person to whom to turn. Others felt that they would be 
labelled in the eyes of their peers if they were seen to need the counsellor's help. Also, great concern 
was expressed about the importance of confidentiality in the relationship with the counsellor .. A 
number of students claimed that the day after they had had what they thought was a confidentIal 
interview with a school counsellor, they found that at least some of their teachers knew abou~ the~r 
situation. The Commission has not verified these complaints, but, whatever the truth of the claIms, It 
is clear that doubts about confidentiality troubled some pupils. For some pupils, too, the school 
counsellor is part of the school system and is seen as being associated with authority. When asked to 
whom they would go if they had a personal problem, some .pupils answered. t.hat they wo~ld 
approach their peers, while others were scornful of this and saId that, by defimtlon, counselhng 
requires a maturity which their peers did not possess. Of those who would prefer to approach an 
adult for advice, some said that they favoured someone whom they already knew, such as a class 
teacher. Others did not like the idea of taking their problems to a person who knew them. What 
emerged from these discussions? Clearly pupils' needs differ and there is room for a variety of 
solutions to the problem of providing counselling services for the young. The majority of pupils who 
expressed an opinion agreed that such services should ensure confidentiality and s~ould not be seen 
to be official or stigmatising. It seems that a service which 'masks' the fact that It offers person.al 
counselling is a particularly attractive model. For example, at a school, a staff member. wh?m pupIls 
may visit for 'careers advice' or 'curriculum advice' is appealing to many, since a puptl WIll n~t feel 
self-conscious about approaching such a person, ostensibly to discuss employment or the chOtce of 
subjects. Any counselling service must be easily accessible and information about .itse~istence must 
be widely disseminated. In spite of the criticisms which have been levelled agamst It, the scho~l 
counselling service offers an obvious base on which to build. A counsell?r i~ a sc~ool or colleg~ IS 
readily accessible and it is easy to ensure that pupils know that the serVIce IS avaIlable. The major 
difficulty with the system as it operates in the A.C.T. is that a counsellor is not attached full-time to.a 
school. As has been explained61 , each counsellor is responsible for more than one school. It IS 
common for a counsellor to spend no more than two days per week at a school. This has two 

59 The suggested grounds ii)r care proceedings include a definition to cover this situation: see para.30 1. 
60 Para.I5. 
61 Para.255. 
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disadva.ntages. The counsellor may not be at the school when a pupil needs him. Even if he is at the 
school when the pupil wishes to discuss a problem, the pupil may not be able to obtain an immediate 
appointment. Also, if the counsellor were at a school full-time, he would become identified with it 
and would be known to the pupils. He would cease to be a dis:.ant professional with limited 
involvement in the life of the school. It has not been possible to carry out a close analysis ofthe work 
done by school counsellors. Hence a firm recommendation would not be appropriate. Nevertheless, 
it is recommended that the A.C.T. Schools Authority and, where appropriate, the responsible 
authorities in private schools, give consideration to the appointment of full-time counsellors in those 
large schools and colleges where there is already a heavy demand on counselling services. Such a 
solution will not, of course, meet the needs of young people who regard as unappealing or unap
proachable any service or activity associated with their school. Nor will it meet the needs of those 
whose problems require urgent solution out of school hours, or of those who are no longer at school. 
For the members of these groups two possibilities could be explored. One - favoured by a group of 
High School students - was a telephone counselling service for youth. For these students the 
attraction of a youthful 'lifeline' would lie in the fact that no one would know if they sought help 
(whereas a young person walking into a counsellor's office feels conspicuous) and that they could 
remain anonymous. The second possibility is the creation of suburban' drop in' centres. Such centfes 
would need to be seen to be unofficial and not in any way threatening. It is recommended that the 
Childrens Services Council give specific consideration to the possibility of establishing a telephone 
counselling service and 'drop in' centres. Finally, whatever approaches are adopted, it is important 
that the services be widely advertised. Reference has already been made to the wide range of 
agencies operating in the A.C.T., yet those in need may not know of the existence of the services 
designed to help them. As an A.C.T. medical practitioner has pointed out in an analysis of the 
Territory's services for the young, frequently a dilemma exists as to whom to contact. The fragmen
tation, overlapping and lack of co-ordinatiun displayed by the various services make it difficutt for 
an inexperienced adolescent to choose appropriately.62 There is The Help Book 63, compiled by the 
Commonwealth Department of Social Security, which lists health, welfare and other services in the 
A.C.T. There are also Canberra's Community Services 64, compiled by the Department of the Capital 
Territory, and the Directory of Social Services in the A. C. T. 6S prepared by the A.C.T. Council of 
Social Service. Such publications are valuable guides and should be regularly revised and made 
widely available to those involved in the provision of services to young people. In the view of the 
Council of Social Service of the A.C.T. the absence of information on the services available repre
sents the most obvious gap in the Territory's welfare system. The Council recommended the estab
lishment of a computerised children's services directory which would provide adequate information 
on the extent, nature and distribution of services.66 There is a need for a central, clearly identified 
office to which children can go to obtain informa tion about the facilities which exist to help them. It 
is possible that, in time, the office of the Youth Advocate would be able to provide such an 
information service. However, in 1981 the Department of the Capital Territory appointed a Youth 
Affairs Co-ordinator. He works closely with all child welfare agencies in the A.C.T. If his role is well 
publicised and the youth of the A.C.T. regard him as approachable, this officer could well meet the 
need for a central contact point for young peopie seeking advice and assistance. 
291. Child Care Conference The further development of preventive services, the remedying of 
deficiencies in existing services, and the use of child care agreements, have all been recommended in 
order to create a system in which primary emphasis is placed on the avoidance of coercive solutions 
to child welfare problems. Another innovation designed to further this aim is the child care confer
ence. This would provide a procedure whereby an informal solution could be reached notwithstand
ing the fact that care proceedings had been instituted. One of the defects of the existing neglect and 
uncontrollability proceedings is that, by their nature, they place emphasis on whether certain facts 
are proved or not proved. If a child is not proved to be neglected he may not receive the help he 
needs. Although the careful proof of facts giving rise to jurisdiction is extremely important, it is 

62 

63 

64 

65 

66 

Dr M. Wallner, unpublished notes on services for adolescents in the A.C.T. 
Commonwealth Department of Social Security, The Help Book, (1978). 
Department of the Capital Territory, Canberra's Community Services, (1980). 
A.C.T. Council of Social Service, Directory of Social Services in the A. C. T., (1980). 
A.C.T. Council of Social Service, Submission, 7. 
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necessary to recognise that the court's role is not only to see that certain facts are established but 
also to determine the way in which a child may best be helped. To some extent the Childrens Court 
in the A.C.T. is already attempting to perform both functions. In the past the court's disquiet about 
the use of n~glect and uncontrollabili.ty charges has repeatedly led it to adjourn matters in the hope 
that a solution could be found which would avoid the need to make a finding of neglect or 
uncontroll~bility.67 Un.der th~ new care proceedings the court's difficulties should be greatly 
~educe~, . smce the findmg which would be ma.de would b~ quite different from a finding that the 
charge l~ proved. ~evertheless, there I?ay still be occaSIOns on which the court, feeling that it 

should ~tIlI be possll;>le .to. find a solutIOn without a court order, would prefer not to make a 
de~laratIOn that a c~Ild IS m need of care. In such a situation it should be open to the court to 
adjourn the p~oceedmgs and to order that a child care conference be convened.68 This conference 
should b~ chaired by the Youth Advocate and a~tende? by the child (if he is old enough), his parents 
or guardians, and s~ch of those persons workmg with the family as the court orders. The court 
sh~uld also be permitted to grant leave to a lawyer acting for any of the participants to attend. The 
obJ.ect of the conferen~e would be to attempt to reach an agreement as to the care and assistance 
which should be provl~ed for the benefit. of the child. The Youth Advocate should repolt the 
outcome to the court, which should then deCide whether the application should be dismissed. Since it 
has been recommended that care proceedings should lapse if a final order is not made within six 
months of the filing of the original application69

, such a report should be made within that period. If 
an agreement acceptable t~ the court is reached at a child care conference, but that agreement 
subsequently breaks down, it would be necessary for the Youth Advocate to consider the initiation 
of further care proceedings. The new Ordinance should provide that no statement made at a child 
care conference should be admissible in any court, except with the consent of all who participated. 
Further, there should be a general prohibition on the disclosure of information furnished to a 
conference. 

Care Proceedings: Grounds for Intervention 
29~. A New Procedure A new form of pr~cedure shoul.d replace the present practice of charging 
chiidre? ~s neglected ~r uncontrollable. ThiS new proceoure should be based on the twin principles 
of aVOldmg court actIOn wherev~r .possible, an~ of ensuring that, where such proceedings are 
ne~ess~ry, they sh~uld have no cnmmal connotations. What are proposed are care pr.oceedings. A 
chIld m. need or I'; ?anger should be brought before a court by way of an application for a 
declaratlO~ t~at ?e IS. m need ?f c~re.70 Thi~ new p:ocedure is designed to give the court jurisdiction 
when a ~hIld s sltuatlO~ r~qU1r.es mterventIOn, whIle at the same time underlining the fact that the 
proceedmgs are. n?t cnml?al m nature and are utterly different from a prosecution. Although it 
would be unreahstlC to claim that a mere procedural change will eradicate the public's tendency to 

67 See para.266. 

68 A chil~ c~re conferen~e, of the ki~d proposed, has also been recommended in British Columbia by the Royal 
Co:nmls~IOn on (Fa~!ly and Children's Law. See Fifth Report of the Royal Commission on Family and 
Chrldren sLaw Ch,laren and the Law', (1975), Part V, 10-32. See also Cl1Jickshank, 271-274. Australian 
precedents for an adj;:mrnment designed to permit a search for an informal solution are to be found in s 14 
a~d 62 .of the Fam~ly Law Act. 1975 (Cwlth). Under s.14 (2) and (2A) a court hearing proceedings fo~ a 
dissolutIOn of marriage may adjourn the proceedings and advise the parties to obtain counselling. See also 
s.14(5). Under !l.62 the court may order parties to proceedings under the Act to attend a conference with a 
court counsellor or a welfare officer to discuss the welfare of a child of the marriage. 

69 Para.327. 
70 The recommendation that care proceedings be introduc;ed is similar to that contained in the N.S.W. Green 

P~p~r, 33. There .em~h~si.s is placed on the need for procedure with 'as little similarity as possible with 
cnmmal proceedmgs. (Ibld.) The Green Paper proposals are based on procedures contained in the South 
Australian.legislati.on. See Childre~'s Protection and Young Offenders Act 1979 (S.A.), s.l2. The Department 
of the Capital TerrItory drew attentIOn to the South Australian procedure and to the Green Paper's proposals 
and expressed a preference for care proceedings 'free of criminal overtones.' Submission, 35-36. See also th~ 
Del?artment's Submission on D.P. 12, I, and A.C.T. Council of Social Service, Submission, 4. The A.C.T. 
PolIce have also .state~ th~t neglect proc~edings should be decriminalised. The police have indicated their 
conce:n .about stIgmatlsatlOn and the mamtenance of criminal records in respect of those found neglected. 
SubmISSIOn, 7. . 
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regard these troubled children as 'delinquents', it is suggested that the change is a step towards a 
reduction of the stigma which such children carry. A further feature of the new procedure is that it is 
designed to operate in such a way that court proceedings will be a last resort. The Youth Advocate 
should normally be the person responsible for the initiation of care proceedings. This aspect of his 
role is discussed in greater detail below.71 
293. Children in Need ofeare: the Problem of Definition The various definitions of 'neglected child' 
such as are contained in the A.C.T. Ordinance ar,~, as the N.S.W. Green Paper points out in respect 
of like definitions in the N.S.W. Act, 'archaic or Victorian'.72 The Department of the Capital 
Territory has pointed out that many of the definitions are unnecessaryY Further, the definitions of 
neglected and uncontrollable children which are embodied in the Ordinance reflect a particular 
philosophy. Provision is made for coercive intervention in an extremely broad range of situations. 
The number and wording of the definitions reflect the view that the legislation should erect few 
barriers to court intervention, since this intervention is benevolent, and is designed to further the 
best interests of the young. Elsewhere in this report attention has been drawn to the dangers of 
benevolent intervention and to the need for policies based on a realistic awareness of the objectives 
which the legal system can appropriately and effectively pursue.74 At first sight the issues raised by a 
consideration of the needs of neglected and uncontrollable children are less complex than those 
which must be examined when we are dealing with offences by the young. The aim - the promotion 
and protection of the welfare of children thought to be at risk - is unambiguous. Nevertheless, the 
drafting of legislation designed to give effect to this aim raises difficult questions about the types of 
situation in which society is justified in intervening coercively in the lives of children who have not 
committed an offence. The problem which must be faced is whether the legislative definitions of the 
grounds for such intervention should be expressed in broad or narrow terms. On the one hand is the 
view that the situations requiring protective intervention by society are so diverse that a restrictive 
approach is undesirable. It can be argued that the legislation should provide a net within which can 
be brought a wide variety of circumstances and that lack of precision is a virtue.7s The Child Welfare 
Ordinance's definitions of neglect and un controllability reflect such arguments. On the other hand is 
the view that, as the role which a court can perform is limited, the aim must be to restrict the grounds 
for intervention in non-criminal matters. Failure to do so reflects an inability to distinguish between 
situations in which help is needed and those in which coercive intervention is warranted. Further, 
broad definitions lend themselves to subjective interpretations and permit findings which are virtu
ally unchallengeable. For example, one of the existing definitions of a 'neglected child' is one 'who is 
under incompetent or improper guardianship.'76 Such a formula is so vague that virtually anything 
may be accepted as evidence to support an allegation that the child is neglected. Definitions of this 
kind require that those in the field exercise wide discretionary powers. If the formulas used are broad 
and vague, it is left to those who administer the law to determine when intervention is desirable. The 
greater the breadt.h of the criteria, the more scope there is for differing interpretations based on 
personal values. Earlier in this report emphasis was placed on the need, when dealing with young 
offenders, to balance legal considerations against those relevant to children's welfare.77 This balance 
should also be sought in non-criminal proceedings. Coercive intervention should be permitted only 
after the careful proof of clearly defined matters. Vague definitions are inimical to such an approach 
and do not reflect the necessary concern for due process. They do not, for example, permit the court 
or counsel to focus on specific issues. They make it difficult for the legal representative of the child or 
the parents to prepare a case, cross-examine, or object to evidence. Another point is that if courts 
need not justify their decision to intervene on the basis of specific criteria, they are unlikely to make 
sound decisions about the appropriate disposition even when intervention is justified. 

71 

72 

74 

75 

76 

77 

Para.313f. 
Green Paper, 32. 
Department of the Ca.pital Territory, Submission, 36. 
Para.llO-l i7. 
For example, '[N]eglect statutes recognize that 'neglectful' behavior can ... vary, and thus cannot be easily or 
specifically defined ... The broad neglect statutes allow judges to examine each situation on its own facts.' 
Katz, When Parents Fail: The Law's Response to Family Breakdown, (1971), 64. 
Child Welfare Ordinance 1957 (A.C.T.), s.5. 
Para.! 15, II 6. 
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Such decisions require weighing the harms to he prevented or aIleviated against the harms likely to result from 
a specific intt:rvention program. This cannot be done when the harms to be pre': ented are ill defined.

18 

294. The Commission's Approach Although it is recommended that the grounds for care proceedings 
should be more precisely and narrowly defined than are the grounds for the present neglect and 
uncontrollability proceedings, the solution to the definitional problem is not to be found solely in a 
stringent legislative prescription of the personal and social circumstances which justify intervention. 
The definition of these circumstances must be seen as part of a broader strategy to strengthen and 
develop alternatives to court proceedings. The aim should be the creation of a system which 
discourages the use of the court as a vehicle for benevolent purposes. Such purposes can best be 
pursued outside the court. The Commission's proposals regarding care proceedings have been 
framed with such a strategy in mind. In order to erect a barrier to premature or unnecessary court 
proceedings it is recommended that, before a court can make a declaration that a child is in need of 
care, the court must be satisfied that the child falls within one of the definitions of a child in need of 
care (these definitions are set out below79) and that the child's situation is such as can be met only by 
way of a court order.so Thus what is proposed is a du:al test. Not only must the existence of an 
l',ndesirable situation ('the primary ground') be established, but also it must be shown that this 
situation is not susceptible to an informal solution. With regard to the latter ground it should be 
necessary for the applicant to lead evidence indicating that informal solutions have been tried and 
failed or that they are manifestly inappropriate. Comment must be made on the Commission's 
recommendation that the new procedure should embody two types of test. It can be argued that only 
the second requirement (the need to show that an informal solution is inappropriate) is necessary to 
minimise court action. If this argument is accepted then there is no need to adopt a restrictive 
approach to the definition of the primary grounds for intervention. The Commission does not accept 
this argument. Reasonably narrow definitions of these grounds are in themselves desirable in order 
to focus attention on the appropriateness of invoking the court process. It is possible to imagine 
situations which, though not susceptible to an informal solution, do not justify court proceedings. 
The second element in the proposed definition is not in itself sufficient to ensure that the jurisdiction 
of the court in non-criminal proceedings is defined with the requisite precision. The problem of 
formulating clear and reasonably precise definitions of the primary grounds for care proceedings 
must therefore be faced. Recently, critics of juvenile courts in the United States, reflecting what has 
been referred to as 'the current distrust of altruism and paternalism',81 have urged the adoption of 
extremely restrictive definitions of the situations in which the initiation of non-criminal proceedings 
is justified.82 The approach advocated by these critics must be considered cautiously. With regard to 

78 Wald, 'State Intervention on Behalf of 'Neglected' Children: A Search for Realistic Standards', in Rosenheim 
(ed.) Pursuing Justicefor the Child. (1976), 246, 251. 

79 Para.304. 
80 There exist a number of precedents for legislation requiring that a second condition, of the kind suggested, be 

satisfied. Under s'\(2) of the Children and Young Persons Act 1969 (U.K.) a person initiating care proceed
ings must establish not only that the child or young person faIls within one of the specified categories, but also 
that he 'is in need of care and control which he is unlikely to receive unless the COU1't makes an order.' 
Similarly, in Scotland, before he is brought before a hearing, a child must not only come within one of the 
definitions listed in s.32(2) of the Social Work (Scotland) Act 1968, he must also be 'in need of compulsory 
measures of care.' (id., s.39(3). See also the definition of children and young persons in need of care proposed 
in the N.S. W. Green Paper. In addition to listing various categories of need, this definition requires that it be 
established that 'it is unlikely that [the child or young person] will receive proper care, control or protection, as 
the case may be, 'Jnless the matter is dealt with pursuant to [the] Act.' (Green Paper. 32). The English formula 
has been the subject of some discussion. See Report of the ABAFA Legal Group working party, Care 
Proceedings. (1979), 9-10 and 14-16, (hereafter ABAFA Report) See also Re DJMS (a minor) [1977] 3 All ER 
582. The A.C.T. Council of Social Service recommended safeguards against 'weIl meaning intervention.' The 
Council suggested that potentiaIly coercive intervention should be allowed only 'where it can be shown that a 
child is put into [~ less detrimental position by intervention than by non-intervention.' Submission. 3. 

81 Dembitz, Review of Juvenile Justice Snwdards Project, 91 Harvard LR. 1940, (1978). 
82 The clearest example of this approach is to be found in the definitions proposed in the Juvenile Justice 

Standards Project, Standards Relating 10 Abuse and Neglect. (1977), 48 f. See also Wald. Note, how:ver, that 
the debate in the U.S.A. is complicated by the implications of constitutional due process reqUirements, 
particularly as they apply to the need for specificity in rules affecting personal freedom. 
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the situation in the United States it has been argued that, though the use of broad loose definitions 
~ay so~etimes have . led. to inte~vention when. this was not justified, in the :najority of cases 
mt~rventlOn Gould be Ju.stlfied. Reltance on untYPlcal cases is 'a precarious footing for a recommen~ 
datton of a severe curtaIlment of a court's jurisdiction'.81 Those who adopt this view warn against a 
ru~h to re~uce the jurisdiction of the juvenile C?urt. Their concern is that certain categories of 
ch:ldren mIght be left unprotected.84 These warmngs should not be ignored. Attention should be 
paId to the. danger t~at very narrow definitions ~!ll fail to c.over disturbing situations and so prevent 
necessar~ mterven~lOn. Nevert.h~less, the defimtlOns of the primary grounds for care proceedings 
should .dlspl~y clartty.and preCISIon. ,!,h~ fir~t ~tep towards the achievement of this goal is to identify 
the baSIS for mterventlon. The CommIssIon IS m broad agreement with the )nclusion reached by the 
Juvenile Justice Standards Project that it is actual or potential harm to the child which should in 
ge~er.al. p.rovide.the basis for ~oer.cive state i~t~rvention.8S The importance of the adoption of this 
pr1~clple IS that It leads to a rejectIOn of defimtlOns concerned with parental conduct or the child's 
enVIronment, and focuses attention on the impact on the child. Definitions which refer to parental 
competence or to situations considered to be inherently undesirable should be rejected not only 
because they are vague, but also because they sugge~~ that -society's concern is with the child's 
situatio~ rather th~n with the harm which it is doing, or might do, to the child. Recognition that the 
preventIon of s~eclfic for~s of harm should be the obje~tive of intervention clarifies and simplifies 

. the task of definmg the prtmary grounds for care proceedmgs. There still remains the problem of just 
how narrow those definitions should be. A series of suggested definitions was included in the 
Commission's Discussion Paper, Child Abuse and Day Care. These endeavoured to give effect to a 
re~tric~ive approach by 1imiti~~ intervent~on .to situations involving 'serious' harm. The incorpor
atIon mto the proposed defimtIOns of adjectIves such as 'serious' and 'substantial' attracted criti
c!sm.86 ,,!he C~mmissi~n agrees. wit~ some of'the criticisms. Use of '.'lords such as the.se could give 
rtse to dlfficultt~s .and! m some SItuatIons, engender doubts as to whether a court has jurisdiction. For 
example, the dlstmctlon between a physical injury and a 'serious' physical injury might not always 
be easy to. make. Pre-occupation with whether a particular injury is sufficiently 'serious' might not 
only lead a co~rt to decline jurisdiction in circumstances when a child needs protection, but it might 
also cause poltce or welfare personnel to hesitate about bringing a case to official notice. Neverthe
lesss, although adjectives such as 'serious' and 'substantial' need not form part of the definitions of 
the primary grounds for care proceedings, it is important that the Youth Advocate and the court 
should be requirr~: to consider whether a situation is sufficiently serious to warrant court action. The 
proposed Child Welfare Ordinance should therefore include a general clause indicatina that the 
degree of harm or risk to which a child is exposed should be a factor which the court and hence also 
the Youth Advocate, should take into account when determining whether coerciv~ intervention is 
required. 
~95. P~ysical or.Men~al Bar,!, In seek!ng to define the situations in which society is justified in 
mtervenmg coerCIvely m the lIfe of a child who has not committed a criminal offence the Commis
sion ~elieves that it is clear t?~t .interven~ion must be perm.itted when the child's health or develop
ment IS th~eatened. The pOSSIbilIty of takmg court proceedmgs must be open when a child has been 
assaulted, IS sexually abused, or is likely to be the victim of an assault or of sexual abuse. It has been 
suggested to the Commission that the term 'sexual abuse' requires definition.87 The Commission 
acknowledges that t~e argu'!1ent ~as some me:i~, but does not believe it is desirable or even possible 
to define all the actIons WhICh mIght be claSSified as sexual abuse. Whether in an individual case 
actions can be classified as sexual abuse is a matter appropriately left for the court. The primary 
grounds for care proceedings should include situations in which: 

83 

84 
Dembitz, 1945. 
The Department of the Capital Territory has drawn attention to the danger that removal of certain categories 
of children from the jurisdiction of the court will mean that there is no adequate means of dealing with their 
problems. Submission. 30. 
Juvenile Justice Standards Project, Standards Relating to Abuse and Neglect. (1977),33-39. 

86 Mr I\.J. Johnson, S.M., Childrens Court, Victoria, and Mr R.J. Bartley, S.M., Chairman of the Licensing 
Court, N.S.W., Submissions. 

87 Department of the Capital Territory, Submission on D.P. J 2. I. 
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• a child has been physically injured (otherwise than by accident) or has been sexually abused, 
by one of his parents or by a member of the household in which he lives or there is a likelihood 
that he will so suffer such physical injury or sexual abuse. 

Definitions formulated in this way indicate that the harms against which it is intended to protect 
children are those encountered in their domestic environment. If, for example, a child is assaulted in 
a park by a stranger, this is not normally the type of situation which should lead to the initiation of 
care proceedings. The definition proposed by the Commission is intended to make this clear. The 
specificity of the recommended definitions does, however, give rise to a major problem. Injury to, or 
sexual abuse of, a child may occur in his domestic environment, but it may be committt""G :)y a 
person who does not fit the description of a 'parent', or 'member of the household'. For exati~;:1e, a 
regular visitor to a child's home may sexually abuse him. In general, Australian child welfare 
legislation makes provision for situations of this kind by means of very broad definitions. Many 
enactments include within the definition of a 'neglected child' or of a 'child in need of care and 
protection' one who is 'exposed to moral danger,.s8 Such a formula is wide enough to cover a range 
of situations, wherever they occur and whether or not the person responsible is a member of the 
child's household. If, as has been recommended, such definitions should be replaced by ones which 
focus more precisely on the type of harm against which a child is to be safeguarded, it is necessary to 
consider the possibility that certain classes of child might be left unprotected. What is needed is a 
further definition which will offer protection when the injury or ,abuse is not caused by the child's 
parent or a member of his household, but which will not be unacceptably broad and vague. The 
essential feature of such a definition should be that it focuses on actual or potential harm produced 
by the failure of the child's t'arents or guardians to protect the child.89 The introduction of such a 
concept would make it clear that the decision to institute care proceedings should be made with 
reference to the child's domestic environment. It would not, however, limit intervention to cases in 
which harm had occurred in that environment. If, for example, the parents of a child permitted him 
to visit his uncle, knowing that the uncle had sexually assaulted the boy in the past, it might be 
appropriate for care proceedings to be undertaken. If, on the other hand, the child were to be the 
random victim of a criminal assault, he should not be made the subject of such proceedings unr ;ss 
parental failure contributed to the harm which he suffered. The need to have regard to the conduct 
and attitudes of the parents or guardians would ensure that a child who was the victim of an assault 
of this kind would not automati.cally be liable to care proceedings. The Commission accordingly 
recommends the addition of a further ground for intervention when injury or sexual abuse has 
occurred. The definitions of a child in need of <::are should include one who: 

o has been phj'sically injured (otherwise than by accident) 01 has been sexually abused, by a 
person other than a parent or a member of his household, or there is a likelihood that he will 
so suffer such pilysical injury or be sexually abused, and his parents are unable or unwilling to 
protect him from the injury or abuse. 

In addition to cases involving physical injury or sexual abuse, intervention should also take place 
when a child is so seriously neglected that his physical development is impaired. A child wbo is not . 
being properly fed or clothed, or who is not receiving proper medical treatment would fall within 
this category.90 These are situations involving specific forms of harm or the risk of such harm. 
Provision must also be made for the child who has been abandoned or who, for any other reason, 
has no one to care for him. To these situations must be added those involving mental or emotional 
harm. The primary grounds for care proceedings should also include situations in which: 

88 

89 

9D 

Child Welfare Ordinance 1957 (A.C.T.), s.5; Child Welfare Act 1939 (N.S.'} ... ), s.72; Children's Services Act 
1965 (Qld.), s.46 (1)(a)(ii); Child Welfare Act (N.T.), s.5. Cf. Children's Protection and Young Offenders Act 
1979 (S.A.), s.12(I){a) which limits the Childrens Court's jurisdiction in cases of neglect and maltreatment to 
nr:glect and maltreatment by a parent or guardian. 
Cf. Wald, 258. 
It is ,not intended that care proceedings should be employed to secure urgent meclical treatment for a child. 
The natvre of care prc>ceedings and the types of order available to a court in such proceedings mean that these 
proceedings do not pl~vide an appropriate method of ensuring that a child receives urgent medical treatment. 
There are other ways of dealing with a child's need for treatment in an emergency. For provisions relating to 
the administration of a blood transfusion to a child when the child's parent has refused to give consent, see 
Transplantation and Anatomy Ordinance 1978 (A.C.T.), 5.23. 
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o by reason of the circumstances in which the child is living or in which he is found -
• the health of the child h~.h been impaired or there is a likelihood that it will be impaired; or 
• the child has suffered, or is likely to suffer, rsychological damage of such a kind that his 

emotional or intellectual development is or will be endangered; or 
o there is no appropriate person to care for the child because -

e he has been abandoned by his parents or by his guardian; 
o his parents or his guardian cannot, after reasonable inquiries have been made, be found; or 
• his parents are dead and he has no guardian. 

The definitions relating to physical or mental impairment deliberateJy make no reference to the role 
of the child's parent or guardian. A child's health might, for example, be impaired or put at risk in a 
day care centre, and protective intervention should not be made dependent on whether the person 
responsible comes within the definition of a parent or gJardian. It should also be noted that the 
proposed definitions relating to physical injury, sexual abuse, physical or psychological impairment 
are not limited to harm which has already occurred. If harm is likely, intervention should be possible 
to protect the child. It should not be necessary to wait for it to be inflicted. 
296. Poor Home Environment None of the above definitions is broad enough to cover situations in 
which it might be felt that the care which the child is receiving is unsatisfactory or the home 
environment is undesirable. P'1lice and welfare workers often visit homes which are dirty, run down, 
or chaotic, or where the parents are constantly bickering, have an alcohol or other drug problem, or 
are mentaUy retarded. In others they encounter lifestyles which many would consider aberrant. The 
inclusion of a broad definition designed to permit court intervention in situations of this kind is not 
warranted. Although many children have uomet needs and live in h(lmes which are less than perfect, 
court proceedings are an inappropriate means by which to attempt to improve the general quality of 
family life. What can a court do when faced with an unsatisfactory home? The measures available to 
it are limited. It can order that the family accept supervision and counselling, but these are unlikely 
to ameliorate the family's situation unless they are voluntarily accepted. Or it can remove the child 
from home. This, however, provides only a temporary solution, for the child is likely to want to 
return home as soon as possible and the family's situation will remain as it was. Rather than 
assuming the role of substitute parent whenever it considers that a child is receiving atypical or 
unsatisfactory care, society should, as a general rule, concentrate on the provision of welfare services 
designed to support and assist the family. If these are rejected, court proceedings should not be 
possible unless the child is suffering, or is likely to suffer, ;'?lrm of the kind referred to in the 
proposed definitions listed in the above paragraph. A further rea:;;on which led the Commission to 
the view that any new legislation should nut contain a definition broad enough to encompass a range 
of unsatisfactory home situations is that such a definition would be inherently objectionable. Inter
vention should not be based on definitions which require higt.Jy subjective judgements. The Com
mission disapproves of terminology such as 'living in conditions that indicate that the child or young 
person is lapsing or likely to lapse into a life of vice or crime', 'under incompetent or improper 
guardianship', having 'unfit' parents, and 'falling into bad association,;; or ... exposed to moral 
danger'. Under the present Ordinance all of these situations can form the basis for the initiation of 
neglect proceedings.91 Descriptions of this kind should not be retained in any revised legislation. A 
system which requires the making of judgmtnts of the kind required by these definitions is also open 
to criticism on the ground that it is not adapted to diverse child-rearing patterns. What to one group 
is a manifestly unsuitable environment to another is normal. The danger is that a dominant group 
'\-'ill endeavour to enforce its lifestyle on others and will use the courts to do so. This danger is best 
avoided by rejecting definitions which invite the court to consider whether a child's situation is one 
which excites disapproval. Instead the relevant legislation should focus attention on the discernible 
impact on the child and so indicate that the purpose of intervention is to protect the child from 
harm. 

297. 'Uncontrollable' Children The most difficult .:.nd controversia: question raised by any attempt 
to re-define the grounds for non-criminal proceedings against children is whether provision should 

91 See Child Welfare Ordinance 1957 (A.C.T.), 5.5. 
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be made for Y0.ut~ful misbeha~iour which.the adult world considers undesirable, but which does not 
amount to a crImInal offence. The most Important examples of such misbehaviour are: 

., implacably rebellious behaviour towards parents' 
& sexual promiscuitv; , 
e running away from home; and 
• persistent truancy. 

A .nu.mber ~f argu~ents have been put forward to support the view that court jurisdiction over Ilon
crImInal mIsbehavIOur by children should be abolished. 

Q Double s~anda:ds. It is unfair to make children liable to coercive intervention by the courts for 
conduct In w~I~h adu,Its may an? freque~tly do indulge with impunity. Generalised appeals to 
t~e characterIstIcs of t~e young are not In themselves adequate as a justification for interven
tIOn.93 The c~anges ",:,hlCh are occurring.in industrialised societies make this argument particu
larly persuaSIve. ChIldren are demandI?~ and bein% granted freedom. 94 Although there are 
many who deplore these developments, It IS not feaSIble for the Childrens Court to attempt to 
reverse them by assuming a paternalistic role. 

o Problems ofpred!ction. Questionable assumptions underlie the court's assertion of jurisdiction 
ov~r su~h behavIO~r. Among these are the assumptions that we can accurately predict how a 
chIld ~Ill ?evelop I.n the .future without c~urt. intervent.ion, and that we can also predict that, 
foIloWhlg InterventIOn, h.IS devel~pment ':"Ill foHow a dIfferent and more desirable path. It has 
been argued that the avaIlable eVIdence Goes not suggest that either type of prediction should 
be confidently made.9s 

o U,:suitable response .. A ~ourt does not, and c~nnot, respond sensitively to the problems under
lYIng. truancy, pro.mlscUlty and unruly behavIOur. Complex personal, family and social factors 
are hkely to be Involved, factors which are far beyond the reach of a court order. The 
~nco?trollabi1ity cases described earlier in this report96 illustrate this point. It is unrealistic to 
ImagIn.e that the probleI?Js which these cases reveal can be solved by a court order. Comments 
on Untted States experIence are equally applicable to the situations confronting Australian 
courts: 

PINS cases
97 

present p~oblem~ of.t~e maturat~on of adolescent youths which are far more complicated 
tha? those usua~ly consl.dere~ Justl~lable. ~or ll~st~nce, they typically involve not only the youth but an 
e.ntlre parent-chIld relatIOnshIp. ThIs relatIonship IS of greater duration, intimacy, and emotional inten
sity than most. other !eg~II'y ordered relationships and attains a heightened complexity during the 
adolescent 'perIod as mdlVldual youths undergo physical and emotional changes and transfer their 
?epend:ncles ~rom parents to a~e-peers ... The fact that the persons concerned are young people makes 
It espeCIally dIfficult to deal WIth such complex problems. Judges share the common propensity to 
assume that youths are less complicated than they really are and to create a 'mythology of childhood'98 

This matter is one which has attracted a great deal of attention in the United States. Much has been written 
about the juvenilr co~rts' jurisdiction over 'status offenders' and whether this jurisdiction should be abolished. 
~ee, ror example, TeItelbaum and Gough; Andrews and Cohn, 'Ungovernability: The Unjustifiable Jurisdic
tIOn, 83 Yale L1, 1383, (1974); Smoot, 'P:trens Patriae and Statutory Vagueness in the Juvenile Court' 82 Yale 
L1, 745, (1973~; McN~lty, ''Ifte Right to be Le.ft Alone,' II American Crim L Rev, 141, (1972); T~sk Force 
Rep~m, 25-27, Juvemle JustIce Standards ProJect, Standards Relating to Noncriminal Misbehal1ior. (1977)' 
NatlOn~1 Advisory Committee on Criminal Justice Standards and Goals, Juvenile Justice and Dennquenc; 
PreventIOn, (1976) Ch.IO. 

93 Tribe, 'ChildhOOd, Suspect Classifications, and Conclusive Presumptions: Three Linked Riddles', 39 Law and 
Contemporary Problems, 8, 12, (1975). 
See Empey, 565-568. 94 

95 

96 

97 

98 

Andrews and Cohn, (1977), 85-88. 
Para.273, 276 (Case 4). 

'PINS' stands for 'pe~son in need of ~u~er~is!on,' a recently ~reate? category over which juvenile courts in 
some S.t~tes of the Umt.ed. States have JUrIsdIctIOn. The categorJes of Juveniles dealt with as persons in need of 
supervlsl.on are very SImIlar to those dealt with as uncontrollabll: in the A.C.T. Childrens Court. For an 
:~~::ahon of New York's PINS statute and of other similar legislation, see Andrews and Cohn, (1977), 

A phrase used by A. and J. Skolnick, Family in Transition, (1971),310. 
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that minimizes the competence and independence achievable by children and youths and maximizes 
their dependency, incapacity, and n~ed for control and gu~dance. Such .a view further reduces the 
chance for accurate court understandIng and response. And, lIke all adults, Judges are prone to act con
tradictorily in response to their own ambivalent feelings as to whether youths' needs should 'predomi
nate over those of adults.99 

o Exacerbating family problems. Many 'uncontrollability' cases exhibit. a pattern .o.f.unsatisfac
tory parent-child relationships. Court proceedings can exacerbate eXlstmg hostIlltte~ and can 
weaken or destroy tenuous family links. In addition, intervention 'undermines famIly a~ton
omy, isolates the child, polarizes parents and children, [and] encourages parents to abdIcate 
their functions and roles to the court'.IOO 

• 'Hands oj]' approach. Current doubts about the capabilities of courts for children are particu·, 
larly relevant when non-criminal misbehaviour is being consid~red. Wh.en these courts were~ 
created it was believed that the law should make benevolent mterventIOn easy, so that the, 
young could be saved from undesirable situations and from themselves. Today scepticism and 
a 'hands off approach prevaipol, and the reasons for intervening when a child has not 
committed a criminal offence and is not suffering or in danger of suffering harm, seem less 
convincing. Much of the scepticism stems from the evidence on the effectiveness of available 
treatment measures. I02 Although techniques might improve or in the future be more successful
ly pursued, in the present state of knowledge intervention for therapeutic purposes may not be 
justified. . 

o Stigma. The gains to be made from intervention in the lives of uncontrollable chIldren are 
uncertain and in some cases it may do as much harm as good. No matter how successful our 
efforts to' create separate systems for dealing with offenders and I1:0n-?ffen~er~, inevitably 
some of the stigma attaching to the former will adhere to the latter. ThIS stIgma IS hkely to have 
an adverse effect on future behaviour. 

o Danger of overreaching. Doubts can also be raised about the servic~s which are needed when 
juvenile misbehaviour becomes a serious problem. 

It 1 , easy to overreach. In many cases it is more a matt~r of coping wtth the sho~-term ~risis ra~~er than 
attempting some fundamental re-shaping of personalIty. In general, our capacIty to tIde famIlIes o~er 
crises is greater than our capacity to engage in more fundamental and long-term change of personalIty 
or behaviour.IOJ 

It is not a court's role to act as a vehicle for short-term crisis intervention. Its procedures and 
the resources available to it are not well suited to the performance of such a function. Also, 
there are other situations in which the solution is not of a kind which a court can fashion. 
Some situations require a response to the wider problem as well as to the presenting one. If, 
for example, a parent keeps a child home to help with the new baby, the response should 
possibly be to help the parent to find assistance elsewhere, not me.rely to ma~e an ~rd~r 
directed towards the prevention of further truancy.I04 Such a response IS not of a kmd whIch IS 
within the power or capabilities of a court. Further, an effort to provide assistance and advice 
should be made at the onset of the problem, when the family confronts a crisis. lOS Yet, by their 
nature, court proceedings frequently involve delay. Adjournments are oft~m needed while 
reports are obtained. The process does not facilitate the provision of immedIate help. On tht;;: 
contrary it may impede or even prevent help being given when it is needed. 

o Discrimination. Uncontrollability laws are open to the objection that they encourage sexual 

Andrews and Cuhn, (1977), 85-86. 
Gough,277. 
See the discussion of the child saving movement, para.llOf. .. 
With regard to juveniles dealt with for non-criminal misbehaviour a Californian commIttee wa~ emphatlC: 
'Not a single shred of evidence exists to indicate that any si!:lnificant numb.er of ~eyond control chIl?ren] have 
benefited [by juvenile court intervention]. In fact, what eVIdence does eXIst pomts to the contrary. Report of 
the California Assembly Interim Committee on Criminal Procedure: Juvenile C.ourt Pr~cesses, 7, (1971). Cited by 
Gough, 272. For a fuller discussion of doubts as to the efficacy of therapeutIc techmques, see para. I 13, 117. 
Chisholm, Submission on the N.S.W. Green Paper~ (1979), 6. 
id., o. 
Gough,283. 
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discrimination. Comparable laws in the United States are sometimes used against girls in 
re~pect of conduct ~hi~h, if exhibited by boys, would be overlooked. l06 Although the available 
e~ld~nc.e d?es not mdl~ate whether ~his is occurring in the AC.T., the possibilit.y of similar 
dlscnmma.tl.on does ~XISt, and provides a further ground for rejecting the concept of un
control!ablhty. T~ere IS also the possibility of discrimination against those at the lower end of 
the SOcIO-~conomlc scale. A Nev.: York attorney, interviewed during the course of a study of 
~he, operatIOn of the. PINS laws m that State, remarked, 'If you're poor your main problem 
Isn t lack of money, It'S all the people who know what's best for yoU.'107 

(It £.ffect on mformal services. The court's retention of jurisdiction over non-criminal misbeha
VIOur m~y Impe~e the provision of effective help. This may happen in two ways. First, 
commulllty agencI.es may be wary of children who have been before the court and so unwilling 
to accept su~h chl.ldren. Secondly, the fact that the court has jurisdiction may provide an 
unfortunate mce?~lve for schools and other community agencies to avoid developing services 
for troubled famlhes. l08 

29~. 1rgumentsjor Intervention The arguments in favour of retention of jurisdiction over behaviour 
WhICh IS proscribed only for children are: 

o Slate as parens patriae. Because of their youth, rebellious or promiscuous children truants and 
runaways are un~ble to apI?reci~te ~he harm which they are doing to themselves.' It is hard to 
c?ntemplat~ a chl!d damagmg hIS !tfe when a sufficiently firm hand might help him through a 
dIfficult penod wIth no permanent bIight. l09 It is up to the community to provide this firm 
hand when the parents are unable or unwilling to do so. 

o P,:eventive aspect. State intervention may validly be viewed as preventive action. It is unde
~Iable that ~0Il!e of t~e ~nruly children at present dealt with as neglected or uncontrollable are 
hk.el~ to dnft !nto cnml.na~ behaviour. In some cases the argument that we cannot predict a 
~hlld s f~tur~ IS unconvmcmg. The outlook for a 14-year-old prostitute may be bleak unless 
mterventIOn IS undertaken. 

e ~ holdi~g oper~tion. ~ven if it is conced~d that the measures available to the court do not often 
reform rebelhous chIldren, at least society can undertake a holding operation which may give 

the child a breathing space while maturation does its work. 
o The ne.edfor imp:o~ed cou,rt measures. While it is true that the way in which courts for children 

d .'al ""':Ith non-cnmmal mlsbeh~vi?ur is open to criticism, the answer lies not in removing such 
behaVIOur from the courts, but m I.~provmg the measures ~Nhich they may employ. We should 
t?erefore concentrate on the provIsIOn of more adequate and appropriate services and facili
ties. 

• Effect on .legal relationships. The total abolition of jurisdiction over non-criminal misbehaviour 
w?ul~ raise ma~y problems. Such a change would radically alter the underlying legal relation
ships m th.e famtly. What "",:ould b~ the implications for runaways? Would a police officer have 
no authonty to retur? a chl1? to hiS home? In effect abolition of the jurisdiction would greatly 
reduce the age at which a chIld becomes a free agent. The concern here is that abolition would 
affect a number of aspects of the legal relationship between parent and child and that these 
changes would occur without consideration of the issues involved.l10 ' 

~9~. . T1z.e Commission's .Vi~w The arguments against the retention of the Childrens Court's existing 
JunsdlctlOn over non-crImmal misbehaviour are strong. Generally the community should not as-

J06 Sussma,n, 'Se~-Based. Discrimination and PINS Jurisdiction,' in Teitelbaum and Gough, 179- 199; and 
Mann, The Ddferentlal Treatment Between Runaway Boys and Girls in Juvenile Court' Juvenile and Family 
Court Journal, 30(2), 37, (1979). ' 

107 Quoted by Andrews and Cohn, (1977), 57. 
J08 Gough,277. 
109 Task Force Report, 27. 

110 Feeney, 'J?e PINS Problem - A "No Fault" Approach,' in Teitelbat;ID and Gough, 249,255- 257. See also 
~he .fo!lowm~ comment on the. movement in the United States to reduce the jurisdiction of the juvenile court: 
ThiS IS not Simply a reallocatIOn of power from the state to the child, but also a significant reduction in the 
power of ~c~ool.s, p~rel1~, and other adults to regulate such behavior by threatening resort to the police or to 
the court. Zlmnng, ReView of Juvenile Justice Standards Project,' 91 Harvard LR, 1934, 1937 (1978). 
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sume an intrusive role with regard to so-called 'uncontrollable' children. The behaviour of these 
children is none of the state's business (provided they do not break the law), and coercive interven
tion is often likely to do more harm than good, however well intentioned. Attention should therefore 
be given to the development of less harmful and more appropriate methods of dealing with the kinds 
of problem that are all too readily brought within the ambit of uncontrollabiIity proceedings. While 
impressed by these arguments and conceding that the Childrens Court's existing jurisdiction over 
non-criminal misbehaviour has many questionable features, the Commission is not convinced that 
the court should completely abandon the field. The Commission does not favour the abrogation of 
all legal control in this area and recommends the retention of a minimal level of control. The Youth 
Advocate, as the applicant in care proceedings, should be in a position to minimise intervention in 
respect of non-criminal misbehaviour. Jurisdiction over such behaviour should be invoked with 
restraint, and only by a person who is fully aware of the objections to unnecessary and premature 
court action, and who appreciates the limitations of the court process. The Youth Advocate should 
display this restraint and should ensure that care proceedings in respect of non-criminal misbeha
viour should be a last resort. As with all grounds for care proceedings, the Youth Advocate should 
have to satisfy the court that the child's situation is such as can be met only by way of court action. 
Further, although the Commission ha:; decided in favour of the retention of the possibility of court 
action in respect of non-criminal misbehaviour, it has concluded that the definitions of the relevant 
grounds should be more specific than any of those at present embodied in the Child Welfare 
Ordinance. Also, these definitions should not embody the concept of uncontrollability. This concept 
is objectionable. To describe a child as 'uncontrollable' is pejorative because it suggests that the child 
is always at fault. 111 In addition, the term is far too broad. Use of such an acijective is inconsistent 
with the principle that society's concern in care proceedings should be to protect the child, not to 
curb non-criminal behaviour which excites disapproval. The aim should be the prevention of harm 
to the child. Nor can the objection to the notion of an 'uncontrollable' child be met by the substitu
tion of a description such as 'uncontrolled'.112 A formulation of this kind focuses 011 the behaviour 
and child-rearing practices of th( parents and not on the behaviour of the child. The parents may be 
~xtremely conscientious and do their best to control a child, but whether his behaviour does or does 
nL't stem from a failure or absence of control should not, under the principles proposed by the 
Commission, be the sole determinant of whether intervention should occur. The existing definition 
of an 'uncontrollable' child should be replaced by a definition which clearly indicates that it is the 
actual or potentially harmful nature of the child's non-criminal behaviour which should provide the 
ground for intervention. However, a definition which did no more than refer to the harmful nature 
of the child's behaviour would be open to criticism on the grounds that it was imprecise and 
conferred too much power on the Youth Advocate. If the sole criterion for intervention were the 
occurrence of harmful behaviour, it would be possible for the Youth Advocate to initiate care 
proceedings without reference to the child's parents or guardians. Clearly this would be undesirable. 
The new definition must require the Youth Advocate to determine whether the har,t).ful behaviour 
1:,tems from a home situation which indicates that the child's parents or guardians are unable or 
unwilling to protect the child from harm. Such a requirement would not lead to the reintroduction of 
the concept of lack of cOilt:ol, since the definition would indicate that it is the harmful behaviour 
which justifies intervention, but that it must be viewed in the context of the child's home situation, 
The Commission therefore recommends that care proceedings should be possible if a child: 

is engaging in behaviour that is, or is likely to be, harmful to him and his parents or his guardian are unable or 
unwilling to prevent him from engaging in that behaviour. 

The aim has been to formulate a definition which is clear and restrictive and yet which allows a 
reasonabl~ degree of flexibility. It is not a net in which the police and welfare services may catch 
anyone of whose behaviour they disapprove or whose behaviour or mode of living does not conform 

III 'Droadly speaking, it seems that "uncontrollabililY" is very close in spirit to the criminal law,' Commission of 
Inquiry into Poverty, 293. 

112 The substitution of 'uncontrolled' for 'uncontrollable' was recommended by the Standing Committee on 
Housing and Welfare of the A.C.T. Legislative Assembly, Report No.8: Child Welfare, (1978),57. See also the 
N.S.W. Green Paper. 32. Included in the paper's proposed definitions of children in neecl of care is a child 
who, for whatever reason, is 'not being adequately controlled by his parent, guardian or other person having 
his care.' 
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to all the current norms. Nor is the definition so ~tringent .as to prevent ~cdtiodnfiin .~~rio~sl~ dl\~~:~t~~ 
. . Th b h '0 r to whkh reference IS made m the propose e m lOn IS e , 
~t::;i~~~~~'beh=vi;u:~h~h is harmful to the child. It i~ not intended t~at ca~ proc~~~~~g:s ~~l~:~~~; 
recommended definition should be used as an alternative to a prosecutton w en a C.I. I d 

r mitted an offence. As far as possible a distinction should be mad~ between cnmma an non-
o co. n . matters If this is not done the result, as has been noted, Will be procedures I?ar~ed b.y cnm~na.l d' f' of purpos~s 113 The system's objectives should be clear. Earher m this 

ambigUity an con uSlon. .. ., . f l'n non-crim;~al proceedings to deal 
report, consideration was glv~n to the posslblltty of e~p.oYll g onsibility-1I4 This possibility was 

'th criminal behaviour by children under the age 0 cnmma resp. f 

;~ected, ~~J~;:~u~~~:r;e~r!~:e:e~~\jd a~;fi;:~ ~~~t~~t~~~~f~~~d; ~~c':i';:;~~lj:;'~ie:~ t~:.~~ ~s 
~~~fg~:~ iOo~~~!\~X~~;i~r~~e ~~:e t~~j~~~O~; ~~i~~n~~ ~~~~~n;~bti~i~y~S~r"! ~~~!~~'";"~f;:::d;~ 
;~;E:~: v~;~,:,~~,,:;'If;~~;!:~h~:~~i~i~~eS~~~tr~~~~;;~~r;~~n:~~:~~~:~~~~~~~":~'~~~ 
but also to behaviour harmful to society. I IS If a child's conduct does not amoun. to a cn.mm 
offence he should be made the subject of care proceedings if these ar~ necessary ~or his brot~ctlodn. If 

roceedin s are not necessary to protect the child from harm, relIance shoul .no~ e p ~ce on 
~iscrimin~ory laws designed to control behaviour in which adults may engage Wlt~ Im~~mty.. , 

300. Truancy Under the present Ordinance truancy is a .ground fo~ ne~le~t 6r~ce~dm~hicl~\~~I~~~ 

~:~~;~~~~~t~~f ~~h~~~ ~tn~~~~r~~1n~f~~~~~a:~1nt~~.u~~;d~~:~~~ ;0 \fd!c~dii!~Za~~~:;~~a~~~ 
as such should be retained as a ground for the propose care procee mgs. ~ . 
initially attracted to the idea that it should not. It has been argued that school attendance IS 

h J d' . I c'on can at best (and that very seldom, short 

~J~~~~~~:~~~~:i~~~~~;~:~l~~fi~~~ e£~~~?~~~l~~~~;~~~~~~; :e~~~~~~~~~~:;~hr!~~:S~~~d!C~:~~~; 
complex set of problems. 117 • • 

uch ar uments do not represent a rejection of the impox:ance of an. adequate educat~on OI an 
~nabilitygto recognise the devastat~ng effect. on ~ child of a fallur~ to obtam su~h an e?uc~~~t~ ~~fd 
. b . n asserted is that coercive mterventlOn IS not an appropnate means 0 ensunng 0 

IS ~1 g t' factory education.1lS The Department of the Capital Territory has eXl?ress~l~ reserva
~:~~v:~:u~~~: inclusion of truancy in the definiti~n of the grounds for care proc;.edIng~. l:u~~~~ 
a decision not to include truancy as such in the If 1St of grlOunds dforcact~lor: p~~~~: ~~:~t~~~l mel~.ns of 
. fbi 'th th maintenance of a system 0 compu sory e u . 

;~c:,~~l~ C~~~UISO;Y s~ho~l attendance. ~n p~rtlcular! th~2r~I~~~~~ ~~~~~~~\i~r!a~~~~~~~ [~~ 
failing to ensure that t~el~ children go to .sc 00 - re~ams. 'th the parents which should deal with 
view that, in general, It IS the schools, In co-opera to? whl: . t ;ecommended 121 Further 

th lete abandonment of legal controls m t IS area IS no o' .• ' 

~~t~i~h~ta:d~~:fhe fact that the proposed definition relating to behaviourhharmful~Ot the
l 
Ch\!~ 

. . the more serious cases of truancy, the law as a pa 0 p ay I 

:iiv;i~o:;!~~;r.~~i~E~~h~~\1~~~~ .!~t ~~:~~r~~~~tb~~~~~~:~t ~~tj~~t:~e ~~~~~~~~~~1 
113 Para. 1 18. 

114 Para.~6. h d' fi 't' h as that proposed by the Commission should also refer to behaviol\r harmful to 115 The vIew t at a e nI Ion suc 
society was put forwu."d by Foreman, (19~~) 4 Cr~m L1. 256, 2~8.. • 

116 See Child Welfare Ordinance, s.5 - definItIOn of neglected chIld. 
117 Gough, 284. 
118 id., 285. .. 37 
119 Department of the Capital Territory, SubmiSSIOn, . 

:~~ ~~e ~~c~io~ ordi~:;~; ~~37a~'~~:~i~:~d that truancy should be retained as a specific ground for ('..are 
1 e d: ~ S~~e:lso Childr~n's Protection and Young Offenders Act 1979 (S.A.), 5.33. 

122 i~~~~e~.~T. the school-leaving age is 15. See Education Ordinance 1937 (A.C.T.), 5.5 and 8. 
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care proceedings. Before coercive intervlention is warranted, it should be necessary to establish that 
the child's truancy is persistent and that it is likely to harm the chilo. In practice the former 
requirement is already observed in the A.C.T. Neglect proceedings are not instituted unless the 
tnwicy is long-standing. Hence the requirement that the truancy be persistent would bring the law 
into line with current practice. The requirement that the truancy be likely to be harmful to the child 
is consistent with the principles on which the Commission has based its recommendations relating to 
care proceedings. Although cases in which persistent truancy is not harmful to a child will probably 
be few, situations may arise where a child is clearly unable to benefit from further attendance at 
school. In such a situation the initiation of care proceedings might not be warranted. The new 
Ordinance should be formulated in such a way as to mQ.Xe provision for cases of this kind. It is 
therefore recommended that care proceedings should be possible if a child: 

is required by law to attend school and is persistently failing to do so and the failure is, or is likely to be, 
harmful to the child. . 

The aim has been to formulate a definition which retains the possibility of coercive intervention 
when a child is a persistent truant, but which indicates with reasonable precision the situations in 
which thi5 intervention should occur. 

301. Serious Family (.onjlict None of the Commission's recommended definitions applies to a type 
of situation in respect of which uncontroIlabiIity proceedings are regularly employed. This is that 
which occurs when there are continuing conflicts between a child and his parents. A situation of this 
kind is characterised by rebellious behaviour on th~ part of the child and by the parents' inability to 
understand or to cope with this behaviour. The result is that home-life becomes intolerable, both for 
the child and his parents. It is necessary to keep open the possibility of intervention in cases of this 
kind. In formulating the relevant definition, it is important to avoid the criminal connotations of 
'un controllability'. What is needed is a ground for care proceedings analagous to the concept of 
irretrievable break-down in divorce law. 123 When necessary, intervention should be undertaken 
because there is serious incompatibility between parents and child, not because the parents have 
'failed' or because the child is 'uncontrollable.' Further, in the case of older teenagers, the law should 
recognise the child's right to be consulted and to take the initiative when such an incompatibility has 
occurred. A procedure which requires that it be established that the child is 'uncontrollable' treats 
the child as a passive object and not as a pa:rty to a family relationship. A definition which 
incorporates the concept of incompatibility would recognise that the child, like his parents, would be 
entitled to approach the Youth Advocate to discuss the initiation of care proceedings. It is therefore 
recommended that a further ground for care proceedings should arise if: 

there is an incompatibility between the child and one of his parents or between the child and his guardian. 124 

It should be noted that the definition has been drafted in such a way as to apply to incompatibility 
between a child and one of his parents. Frequently situations olf family conflict are of this kind. 
302. Older Children When exercising his discretion with regard to non-criminal misbehaviour, it 
will be necessary for the Youth I dvocate to pay particular attention to a child's age. As has been 
explained in Chapter 3, the Commission rejected the possibility of maintaining a distinction be
tween 'children' and 'young persons'.l2S One of the strongest arguments in favour of the mainten
ance of such a distinction is that certain forms of non-criminal misbehaviour by 'young persons' 
might be tolerated, while similar misbehaviour by 'children' might be the subject of intervention. For 
example, sooiety might be so disturbed if a 13-year-old child runs away that it wishes to take court 
action, but may resolve to let a 17-year-old run. Although it has been decided that it would be 
artificial and unsatisfactory to seek to achieve this result by the maintenance of arbitrary age-lines, 
the Youth Advocate should, when confronted by youthful misbehaviour, make distinctions on the 
basis of age. Given the need to be cautious about the value of any court proceedings when such 

123 See Family Law Act 1975 (Cwlth), s.48(1). 

124 Cf. s.34(1) of the Community Welfare Services Act 1970 (Vic.). (This provision has yet to come into operation. 
It will do so on a date proclaimed in the Victorian Government Gazette: Community Welfare Services Act 
1978 (Vic.), s.1(3)). See also the Canadian recommendation regarding the introduction of 'serious and irrecon
cilable conflict' between parents and child as a ground for non-criminal proceedings. British Columbia, Fifth 
Report of the Royal Commission on Family and Children's Law, 'Children and the Law: (1975), Part V, 61. 

125 Para.64. 
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behaviour is brought to his notice, it is to be hoped that when, for example, the case of a 17-year-old 
runaway whose behaviour is harmful to himself is brought .to th~ notice of the Youth Advoca.te, a 
decision that the behaviour can best be ignored or dealt with without resort to court proceedmgs, 
will be virwally inevitable. i26 The Department of the Capital Territory has expressed the view that 
only in exceptional circum~tances ~hould a '~hild' a.ged betw.een 16 and 1~ be. thel~7ubject of care 
proceedings and that a provIso to this effect might be mcluded.m the new leglslatl~n:. Alt~ough the 
Commission agrees with the view that normally care proceedmgs should not be Imtlated m respect 
of older children, it is felt that each case is best dealt with on its merits and that it sh~uld be left to the 
Youth Advocate to take into account age as one of several factors to be considered when the 
initiation of care proceedings is being contemplated. The system should make provision for ~he rare 
case of a 17-year-old whose immaturity might make him a suitable subje~t for care pro~eedmgs. In 
every case which comes to his notice, the Youth Advocate would be obl~ged to determme whether 
the matter is one which can be dealt with only by way of a court order. It IS therefore unnecessary to 
add a specific proviso regarding the child's age. 
303. Application of the Proposed Definitions T~e proposed d~finitions .are.based o~ pri~ciples.which 
the Commission believes should be reflected m laws governmg coercive mterventlOn m the lives of 
children in need of care. However, any reforms of the non-criminal jurisdiction of courts for 
children should be based not only on abstract principles, but also on an analysis of the types of case 
which might not be covered by proposed definitions. 128 One of the Commission's recommendations 
regarding the primary grounds for care proceedings is that the fact that a child is allegedly under 
'incompetent or improper guardianship' should not, in itself, justif~ intervention. 129 This proposal is 
based on the principle that new definitions should be drafted not m terms of the behaVIOur of the 
parents but in terms of the observable im~act on th~ child. B.ut are there da.nger~ that adhere~ce to 
this principle will leave unprotected certam categories of children whose situatIOn demands mter
vention? An imaginary example will make the problem clear. 

A single mother is caring for a young baby. The mother is a prostitute and a long-term heroin addict. She lives 
with other prostitutes and drug addicts in a run-down, cold and dirty flat. She has no family to provide any 
kind of support. The baby is, however, reasonably weIl fed and healthy and is adequately clothed. 

Th~ definitions proposed by the Commission would not ensure intervention in every situation of this 
kind since the mother'S undesirable lifestyle would not in itself be a ground for initiating care 
proc~edings. Action would be possible under the recommended definitions only if there ~ere 
evidence of physical or psychological harm or the likelihood of such harm. Another hypothetical 
case, perhaps more difficult than the first, is as follows: 

A child is placed by his parents in a children's home, where he is weIl cared for. However, the parents display 
little interest in him, do not write, visit rarely and do not take him home at the weekends or on school 
holidays. They refuse to consent to his placement in a foster home. 

Behaviour of this kind would be rep'arded by many as an indication that the parents are 'unfit' 
guardians. Nevertheless, in the view 7,f the Commission, their alleged un.fitness should not in itself 
constitute a ground for intervention. In the absence of proof of the speCified types of harm, or the 
likelihood of such harm, intervention in the situation described might, ho~ever, be possible on the 
grounds that the situation discloses incompatibility between the child and his parents. The proposed 
definitions should also be applied to the detailed case studies quoted in Chapter 7. The most relevant 

126 Special mention must be made of intervention directed towards sexual activity. It is to be hoped that the 
suggested definitions would discourage such intervention. In particular, it must be pointed out that, thou~h 
care proceedings would be possible until a child attains the age ~f 18, th.e current .age of cO.nsent ~or fe.males In 

respect of sexual intercourse is 16 in the A.C.T. (See para.62) It IS only In the most exceptIOnal sItuations that 
care proceedings should be initiated in respect of sexual activity of those over 16. . . 

127 Department of the Capital Territory, Submission on DP 12, I. See also that Department's SUb'!1.,sslOn, 37-39. 
128 Dembitz, 1944. Note the types of situation which she claims would not be covered by the defint!tons proposed 

by the Juvenile Justice Standards Project. 
129 The N.S.W. Green Paper, 32, recommended the retention of an equivalent formula. Under its proposed 

definitions a child would be in need of care if 'there is inadequate provision for his proper care.' Cf. the 
definition in the South Australian Act which requires harm or the risk of harm. See Children's Protection and 
Young Offenders Act 1979 (S.A.), s.12(1)(a). 
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for present purposes is Case ~, involving Grant and Margaret. IJO These children were seriously 
neglected, the ,rather was chrOnically unemployed and neither parent would co-operate with welfare 
?r health. serYlCes .. The. Commissi~n's su?gested d~finitions are drafted in such a way as to permit 
mterventlOn m a SItuatIOn of the kmd which arose In that case. The evidence clearly showed that the 
children's physical health was being impaired. It is also possible that actual or potential psychologi
cal damage. could have been established. The difference between neglect proceedings under the 
present Ordmance and the procedure recommended by the Commission is that in circumstances of 
t.he kind which arose in Case 5, both the Youth Advocate and the court w~uld be required to 
concentrate on the impact of the parents' behaviour on the two children. Both Cases 1 and 2131 
(involvin? ~ordon and Michael) were instances of physical injury or the risk of such injury. 
Gordon, It WIll b~ r~membered, was. the boy whose mother was killed and who subsequently suffered 
at the hands of h~s vIOle.nt. fathe!. Michael was the child whose mother had difficulty coping with him 
and who was s~~IOusly Injured m a fall. Because both cases involved injury or the risk of injury they 
would be expliCItly covered by the proposed definitions. However, in the absence of demonstrable 
physical or psychological impairment, or the risk of such impairment David and Barry described in 
Case 3132 could not be made the subject of care proceedings. The bo;s' mother was suffering from a 
~erious psychiatric illness. They exhibited disturbed, erratic behaviour. The case was marked by the 
mvolve?1e,nt, at the pre-court stage, of a very large number of persons and agencies. Intractable as 
the family s problems were, they were probably best handled without resort to court proceedings. In 
fact, t~ough the matter :vas finally taken to c'()urt, it was decided ('at it should be disposed of without 
a findmg of neglect beIng made. The proposed definitions are drafted in such a way as to produce 
w~at the Commission con.siders to be a desirable result in a case of this kind, namely a solution 
Without resort to court actIOn. Table 13 sets out details of further AC.T. neglect cases. 133 These do 
not require additional comment, since the issues which they raise have already been discussed. 
~om~ent mu~t be made on the various cases of un controllability outlined in Chapter 7. Case 4134

, 

Involvmg JUdIth, who ran away from home and several times tried to commit suicidt:~ was the most 
dramatic of these. The definition proposed by the Commission to replace the existing definition of 
~n uncontrolla?le child requires that it be established that the child has engaged in behaviour which 
IS harmful to hImself. The facts disclosed in Case 4 would permit intervention under such a defini
tion. Th!s d~finition might no:, .~O\yev~r,. allow intervention in all of the uncon~rollabi1ity cases 
summ~rlsed m Tables 11 and 12. •• , 1 he bnef facts of these cases suggest that they did not all involve 
behaVIOur harmful to the child. If this is so,, it is undesirable for intervention to occur: in general 
rebellious behaviour not amo~nting to. a criminal offence should not result in care proceedings. It 
must not be overlooked that 111 some mstances behaviour of this kind will be a manifestation of 
inco~ ... atibili.t~ between. a child and his parents. The Commission's proposed definition makes 
spe~It:. prov~s~on for t.hlS type of s~tuation. It is intended that this provision, together with the 
r~vIse.d defimtIOn relatmg t? behaVIOur harmful to the child, should cover the more disturbing 
situatIons at present dealt WIth by way of un controllability proceedings. The remainder should be 
diverted from the court. 
304. A Suggested Definition The Commission accordingly recommellds that the existina categories 
of neglected and uncontrollable children and young persons should be replaced by a s~t of defini
tions of children in need of care. A child is in need of care if: 

110 

III 

112 

133 

134 

IJ~ 

• the child h~s been physically injured (otherwise than by accident) or has been sexually abused, 
by one ofhls parents or by a member of the household in which he livc!s or there is a likelihood 
that h~ will so suffer such physical injury or sexual abuse; 

• the chlld has been physically injured (otherwise than by accident) or has been sexually abused, 
by a person other than a parent or a member of his household, or there is a likelihood that he 
will so suffer such physical injury or be sexually abused, and his parents are unable or 
unwilling to protect him from the injury or abuse; 

See para.276. 
See para.276. 
See para.276. 
See para.274. 
See para.276. 
See para.273. 
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• by reason of the circumstances in which the child is living or in which he is found _ 
6) the health of the child has been impaired or there is a likelihood that it will be impaired; or 
~ the child has suffered, or is likely to suffer, psychological damage of such a kind that his 

emotional or intellectual development is or will be endangered; 
() the child is engaging in behaviour that is, or is likely to be, harmful to him and his parents or 

his guardian are unable or un lilling to prevent him from engaging in that behaviour; 
~ there is no appropriate person to care for the child because -

o he has been abandoned by his parents or by his guardian; 
o h!s parents or his guardian cannot, after reasonabl~ inquiries have been made, be found; or 
E> his parents are dead and he has no guardian; 

o there is incompatibility between the child and one of his parents or between the child and his 
guardian; or 

o the child is required by law to attend school and is persistently failing to do so and the failure 
is, or is likely to be, harmful to the child. 

If a child falls within one of these definitions and his situation is such as can be met only by a court 
order, then the court should be empowered to make a declaration that the child is in need of care. 
305. . Cases Requiring Immediate Action The proposed definitions of the various categories of chil
dren m need of care and the procedures for bringing them before the Childrens Court have been 
designed with a vir.w to limiting court intervention and to ensuring that court action is a last resort. 
Procedures of this kind, which require that informal methods be fully explored before a decision to 
initiate care proceedings is taken, will obviously usually involve certain delays. The question nat
urally arises as to what action should be taken to protect children while the decision as to the 
initiation of care proceedings is made. Clearly special provision should be made for cases where 
immediate action is required and a child must be taken into custody at once. A deCision to take 
acti~n of thi~ ki?d should, however, be quite separate from a decision to initiate care proceedings. 
Pla~m.g a chIld m. cus~ody should not inevitably lead to the initiation of care proceedings. In the 
majorIty of cases It wIll do so, but the system should be designed in such a way as to permit the 
Yout~ Advo.cate, notwiths~anding the fact thata child is in custody, to explore the possibility of 
reachmg an mformal solutIOn. The system should not operate in such a way that his hand is forced 
by a decision to remove a child from his home. Nevertheless, as has been noted, the decision-making 
process envisaged by the Commission should not o!,erate in such a way as to prevent immediate 
a~tion being taken where this is necessary to protect a child. For example, a member of the police 
might be called to a domestic dispute and form the opinion that 8 child's situation is so serious that 
he.mu.st be taken out of the home immediately. The police officer s}.Duld have the power to take the 
chlld mto custody and, as at present, to pla.ce him temporarll)l in a hospital or a home such as 
Mary~ead. An ~uthorised member of the Welfare Division should have similar powers, as should 
authOrIsed hospital personnel. When a person has exercised the power to place a child in custody he 
should be obliged to take all reasonable steps to n(')tify the child's parents. The power to place a child 
in custody must be strictly defined by legislation. Both the pre-conditions for taking a child into 
custody and the duration of custody should be carefully prescribed. Only if a police officer or other 
authorised person has reasonable cause to believe that a child is in need of care and that his situation 
is such as to require that he be urgently taken into custody to safeguard his welfare, should the power 
be exercisable. Having placed the child in custody, the officer or authorised person should be 
required to notify the Youth Advocate as soon as reasonably practicable. This will normally be done 
by telephone. The Youth Advocate should be empowered to direct the child's immediate release. It 
has been suggested to the Commission that it is inappropriate for the Youth Advocate to be 
permitted to exercise this power, since it is only a court which should make decisions affecting 
liberty. In answer to this criticism it should be noted that the Youth Advocate would be empowered 
to make decisions favourable to the child. He would be authorised to release him, but would have to 
seek a court order if he wished to secure his continued detention. Further, a power of release is 
necessary if the Youth Advocate is to perform his screening function satisfactorily. Central to the 
Commission's proposals is the view that every case should be carefully scrutinised by the Youth 
Advocate before formal procedures are instituted. The Youth Advocate would be less effective in the 
performance of his role if police, welfare or health personnel could circumvent him by the simple 
expedient of taking a child into custody. Finally, as is pointed out later in this report, the proposed 
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Youth Advocate would have much in common with the Scottish reporter. 136 A reporter is able to 
exercise a power of release similar to that envisaged for the Youth Advocate.137 If the Youth 
Advocate considers that a child who has been detained should remain in custody, an application for 
an interim order to this effect should be made to the Childrens Court or to a magistrate as soon as 
practicable and in any case within 48 hours of the commencement of the child's detention. If no 
court order is nade within 48 hours of the commencement of the child's detention the child should 
be released. It is not intended that a child should routinely be held for 48 hours before an application 
for an interim holding order is made. In every case the application should be made as soon as 
practicable. If the application is granted the order by the court should initially remain in force for no 
more than 72 hours. During this time the Youth Advocate should be empowered to seek an exten
sion of the holding order. This hearing should deal only with the question of the child's continuing 
detention. It should not be! necessary for the child to be present, but he should be entitled to be 
legally represented. Normally one parent or guardian should be present, although there will be 
occasions when this is impossible (e.g. where the child's situation has come to notice because of a 
parent's illness or arrest). During the detention hearing the court should be able to obtain informa
tion in any manner it thinks fit (e.g. it can decide to call additional witnesses). The court should be 
able to release the child or to make an order authorising his continued detention in custody. If such a 
custodial order is made, the court should specify the length of the period in custody. In no case 
should the extension be longer than seven days. During this period the Youth Advocate should make 
preliminary inquiries to determine whether to file an application for a declaration that the child is in 
need of care. If he does not do so the child should be released to his parents or guardians. If he does 
make such an application he may require further time to assemble the necessary evidence. In such a 
case the procedure should be the same as that described below.l3B 

306. Other Methods of Protectil16g Children The Commission's recommendations relating to care 
proceedings reflect certain views about the nature and purpose of these proceedings. The reasons for 
restricting the use made of care proceedings have been explained. It must nlDt be thought, however, 
that if a child's case is not covered by one of the proposed definitions, th(~ law is unable to offer 
protection. Though it should be used sparingly, the criminal law may provide protection in situa
tions which do not warrant the use of care proceedings. Reference has already been made to the 
possibility of employing the criminal law if parents fail to ensure that their children attend school.139 

The Child Welfare Ordinance contains a general provision designed to prevent persons neglecting 
or ill-treating children in their care. Section 98(1) states: 

A person shall not fail to provide adequate and proper food, nursing, clothing, medical aid or lodging for a 
child or young person in his care. 

Section 98(2) deals with the ill-treatment of a ward, and with removing a ward from his proper 
custody. Section 99 deals with assaulting, iII-treating or exposing a child. It can be argued that s.98 
and 99 of the Child Welfare Ordinance should be repealed because such penal provisions are not 
appropriate to legislation dealing with the welfare of children. This view is misconceived. Criminal 
provisions have a legitimate, though limited, part to play in the protection of children. Further, the 
two provisions are not inconsistent with the Ordinance as a whole, since it also deals with offences 
by children and thus has penal aspects. Section 98(1) does not cover cases in which children are left 
unattended, in situations involving a risk to their life or health (for example, when a child is left in a 
car on a hot day or in a house or caravan in which heaters are burning). Mention must also be made 
of a situation to which attention has been drawn by the Capitll Territory Health Commission. It has 
been pointed out that, on occasions, parents unlawfully administer drugs to their children. 14o The 
Health Commission recommended that the administration of a dangerous drug without a phys-

1J6 Para.318,319. 
m Social Work (Scotland) Act 1968 (U.K.), s.37(3). 
138 See para.322. 
1J9 Para.300. 
140 Submission 071 DP 12, 1. The submission cited cases in which children were, with harmful effects, given drugs 

over a long period by a parent or guardian. An example quoted was thl! giving of anti-epileptic drugs over 
many weeks to keep a child quiet. 
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ician's order be made a specific ground for care proceedings. Although it is agr.eed that the law 
should make provision for situations of this type, it .is. not I!ecessary to add a spec~al .grounci to the 
provisions de>aling with care proceedings. If the admmistratlOn of a dr~g results, or IS hkel~ to result, 
in injury to a child or the impairment of a child'~ h.ealt~l care pro~eedmgs s~o.u~d be possI~le. under 
the relevant definitions proposed by the CommIssIon. If there ~s I!0 pos~IbIhty of such. mJll;ry ~r 
impairment, or if care proceedings are not appropriate, the C0r.n~Ission beheves that.t~e situatlOn I! 
best dealt with by prosecuting the parent. However, the CommisslO~ agrees that provIsIo~. should. b" 
made for behaviour of this kind. The new Ordinance should contam general offen.ces or negl~ctmg 
or ill-treating a child l42. If it is felt that a general provision relating to ill-treatment IS not sufficIently 
specific to include the unlawful administr~tion of drugsl4~h~ prop.er. course ~~uld be to amend the 
appropriate legislation dealing with the mIsuse of drugs. .1 he eXI~tmg provislO.ns o~ s.98(1) should 
be retained with the addition of a specific offence of leavmg a chIld unsupervised m a dangerous 
situation. P;ovision should be made for a police officer or other authorised p.erson to take ~easonable 
steps to safeguard a child who is the victim of any. of these offences .. ~lth the exceptlOn of the 
provisions relating to the removal of a ward fr~m hIS I,Jr.oper cu~tody! It IS ~ot recommended that 
s.98(2) be re-enacted. There is no need for a specIal P~OVISlO!l dealIng wIth the Ill-treatm~n~ of wards, 
since the protective provisions relating to children WIll apply equal~y to theII?' ~he P!o':I~lOns of the 
Crimes Act 1900 (N.S.W.) in its application to the Territory deal WIt? t.he crnmnal ~labIhty ~fthose 
guilty of assaults against child~en. It is not illten~ed to. suggest that cnmmal proc7edmgs ar~ hkely to 
provide a particularly appropnate n~e~ns of dealt.ng wIth person~ who neglect or l11-tr~at c~Ildren. In 
some cases the invocation of the cnmmal law wIll almost certamly exacerbate the situatlOll. In the 
circumstances decribed in Case 5144, for example, the prosecution of the father of Grant and 
Margaret would probably have achieved litti7, and cou~d have m~de matters worse. ~n ~hapter !O 
recommendations regarding procedures to dIscourage mappropnate resort to the cnmmal la~ m 
cases of child abuse are outlined.145 The same procedures should be employed before prosecutlOns 
are initiated under the provisions outlined in this paragraph. 

Care Proceedings: The Appropriate Court 
307. Use o/the Family Court 0/ Australia Consideration must now be given to the court in whic~ ~are 
proceedings should be heard. The arguments advanced in Chapter 5 as to the nature ~rthe decIsIons 
which a court must make when an offence has been establIshed are equ~lly applIcable ~o care 
proceedings. 146 The grounds for intervention must be car~fully proved, ruhngs mad~ on dIsputed 
questions of fact, the rights and interests of parents and chIld must be respected, .and, m some cases, 
coercive intervention sanctioned. In short, the legal aspects of the pro.cee?mgs must be f~lly 
recognised. It is therefore recommended that the tr.ibunal t~ which an apphc~tlOn for a declaratlOn 
that a child is in need of care is made should consIst of a smgle lega~ly 9ualwed person. Howe.ver, 
having reached this conclusion, and being committed to the two pnncIple~ th~t (!are proceedmgs 
should be separate from those involving alleged offenders, and that c.are applIcatlOns should b~ d.ealt 
with in a tribunal whose atmosphere and procedure are altogether dIfferent from those of a cnmmal 
court, the Commission was faced with the task of selecting the most appropriate type of court. Four 
models were considered: 

(;) The Family Court of Australia, presided over by a jud~e of that C~u.rt.. . . . 
o The Family Court of Australia, presided over by a magIstrate exercIsmg JunsdictlOn over care 

proceedings and over a range of Family Court matters. ... . 
Q The Family Court of Australia, presided over by the speciahst Chddrens Court magIstrate. 

This magistrate would exercise jurisdiction over care proceedings and over offenders dealt 
with by the Chiidrens Court. 

o The Childrens Court. 

141 Para.295. 
142 Cf. Community Welfare Act j§)72 (S.A.), s.82e (1). .. . 
14J The relevant legislation appears to be the Poisons and NarcotIc Drugs Ordmance 1978 (A.C.T.). Note s.7. 
144 See para.276. 
14S See para.403. 
146 See para. 159. 
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308. Arguments/or Use o/the Family Court 0/ Australia At first sight, the Family Court of Australia 
offers an attractive and apparently appropriate setting in which to develop new methods for dealing 
with care matters. The Commission's Discussion Paper, Children in Trouble, suggested that the 
jurisdiction of the Family Court of Australia might, in the A.C.T., be extended to include some child 
welfare matters.147 In a later Discussion Paper, Child Abuse and Day Care, reference was made to the 
possibility of creating a special Division of that court to deal with care proceedings.148 A number of 
arguments can be advanced to support the view that care proceedings should be dealt with in the 
Family Court of Australia. 

8 Counselling. The Family COurt has special procedures which make it well fitted to the resol
ution of problems involving tl"Oubled children. Particularly noteworthy is the court counsell
ing service. The fact that court counsellors are an integral part of the Family Court means that 
this court provides a model for a system requiring close co-operation between the bench and 
trained welfare staff. The proposed Youth Advocat~ has much in common with Family Court 
counsellors. 

..... 
It Special procedures and children's participation. The Family Law Act 1975 (Cwlth) contains 

provisions designed to achieve objectives which should also be pursued in care proceedings. It 
provides for children's participation in court proceedings and for the exploratioH of informal 
alternatives to court action. Section 64(1)(b) of the Act confers on a child aged 14 or over a 
right to be heard in custody, guardianship or access proceedingsl49, while s.14(6) makes 
provision for the use of conciliation procedures before the Court will hear an application for 
dissolution of a marriage filed by parties who have been married for less than two years. 
Further, by virtue of s.62(1) the Court may, in any proceedings in which the welfare of a child 
is relevant, order the parties to the proceedings to attend a conference with a court counsellor 
or a welfare officer to discuss the welfare of the child. Also concerned with children's welfare 
is s.64(5), which allows the Court, when making an order on custody, guardianship or access, 
to require that the order be supervised by a court counsellor or welfare officer. Finally, there is 
the requirement, in s.97(3), that the court must proceed without undue formality. 

~ Experience with/amily problems. The Family Court is experienced in making decisions affect
ing children's welfare, and the techniques and procedures which it employs could well be 
extended to the types of problem dealt with in care proceedings. Further, the situations arising 
in care proceedings are frequently the result of marital breakdown. 

o Appropriate setting. If, as has been recommended, the aim with regard to care proceedings 
should be the creation of procedures entirely free of criminal connotations, then the Family 
Court should provide a particularly suitable venue. An appearance before this court is much 
less stigmatising than an appearance before a Magistrates' Court or a Court of Petty Sessions. 
Further, quite apart from questions of stigma, the Family Court offers a much more appropri
ate setting for the development of innovative procedures for children in need of care. 

o Creation 0/ a unified Family Court. If the Family Court in the A.C.T. were given jurisdiction 
over care proceedings, the result could be a valuable social experiment which would provide a 
model for the rest of Australia This model might be the forerunner of a unified court able to 
dea~ with all a family's legal problems. Some would regard this as preferable to a system in . 
which. for example, different courts deal with maintenance, family property rights, divorCe 

147 ALRC DP 9, para. to. 
148 A:LRC DP 9, para.2. 
149 Late in 1980 it was announced by the Commonwealth Attorney-General that it was proposed to remove the 

age limit of 14 and so permit the wishes of children of all ages to be taken into account. Press Release, 11 
December, 1980. 
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and child welfareYo Further, quite independently of the Commission's child welfare inquiry, 
consideration is being given to the possibility of extending the jurisdiction of the Family Court 
in the A.C.T. In 1978 the Commonwealth Attorney-General appointed a committee to exam
ine the steps needed to enable the Family Court to exercise a comprehensive jurisdIction in 
family matters in the A.C.T. Although child welfare matters were not included in the commit
tee's terms of reference, the committee's report, which was released in 1980, made recommen
dations regarding a number of areas which could be brought within the jurisdiction of the 
Family Court of the A.C.TY! The addition of jurisdiction over care proceedings would thus 
be consistent with the interest already being shown in the creation of an extended jurisdiction 
for the Family Court in the A.C.T. 

o Experience with custody matters. In respect of children of a marriage, the Family Court is 
responsible for making custody decisions between the parties to the marriage. It is appropriate 
that the court should assume the task of making similar decisions between the parents and the 
welfare authorities. 

309. Arguments against the Use of the Family Court of Australia Some of the arguments against the 
use of the Family Court draw attention to the general character of the court, while others are 
directed towards the proposal that a magistrate should exercise jurisdiction in the Family Court. 
Arguments in the former category wiII be considered first. 

o Formality and procedure. The way the Family Court has developed makes it an inappropriate 
forum for eare proceedings. It is a superior court. It is typically conducted in a rather formal 
manner. It does not generally offer a setting conducive to the creation of new procedures for 
dealing with children in trouble. It is unlikely that an atmosphere suited to the hearing of care 
proceedings could be established in such a court. To understand the development of the 
Family Court it is necessary to appreciate the constitutional constraints under which it oper
ates. Under s.71 of the Constitution, a judge of a federal court, which includes the Family 
Court, must discharge his duty judicially. This has been made clear by the High Court which 
has held that normally traditional adversary procedure should be followed in the Family 
Court. IS2 In the view of the majority in Watson's case, the provisions of 5.97(3) of the Family 
Law Act 1975 (Cwlth), which require a judge of the Family Court to proceed without undue 
formality, 'do not authorise him to convert proceedings between parties into an inquiry which 
he conducts as he chooses'. 

150 For a discllssion of the characteristics of the 'ideal' unified family court, see Wade, 'The Family Court of 
Australia and Informality in Court Procedure', (1978) 27 International and Comparative Law Quarterly, 820, 
820-821. Also Foreman has advocated the creation of a family court exercising jurisdiction over young 
offenders (except traffic offenders), neglected, maltreated and uncontrolled children, adoption, the granting of 
consent to the marriage or employment of a minor, affiliation proceedings, commitment of a mentaJIy 
defective or mentally iII minor, custody, maintenance and other property disputes not covered by the Family 
Law Act 1975 (CwIth), offences against children committed by a parent, guardian or other caretaker, and 
violence between spouses or persons in a de facto relationship. Submission, 20. See also the Family Law 
Council's suggestion regarding the possibiiity of developing a model family court in the A.C.T.: Second 
Annual Report (1978), para. 178. 

151 Included in the committee's report were recommendations that the Family Court in the A.C.T. should exercise 
exclusive jurisdiction in adoption matters, should exercise jurisdiction concurrently with the A.C.T. Court of 
Petty Sessions in maintenance matters, should exercise exclusive jurisdiction in guardianship and custody 
matters at present covered by the Infants' Custody and Settlements Ordinance 1956 (A.C.T.), should exercise 
exclusive jurisdiction in respect of property disputes between a husband and wife, and should exercise 
exclusive jurisdiction under the proposed Birth (Equality of Status) Ordinance. It was also recommended that 
the jurisdiction of the A.C.T. Court of Petty Sessions under Part VII of the Family Law Act 1975 (Cwlth) and 
under s.78, 79, 79A and 87 of that Act be terminated, and that the Family Court should exercise exclusive 
jurisdiction under these provisions in the A.C.T. Further, there was a recommendation that the Family Court 
should have adequate power to draw proceedings to the attention of the Director of Child Welfare, and that 
the Director should have the right to intervene in proceedings where he thought he should do so. See 'Report 
to the Attorney-General of the Commonwealth of Australia by the Committee Appointed by Him to Examine 
the Steps Necessary to Enable the Family Court to Exercise Certain Additional Jurisdiction in the Allstralian 
Capital Territory,' (1980) (hereafter Ellis Committee Report). 

152 Re Watson; Ex parte Armstrong (1976) 50 AUR 778, 783. See also In the Marriage of Lonard (1976) II ALR 
618, and In the Marriage of Wood (1976) 11 ALR 657. 
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A judge can neither deprive a party of the right to present a proper case nor ~bsolve a party who !,ears 
the onus of proof from the necessity of discharging it. These remarks are not mtended to fetter a Judge 
of the Family Court in the exercise of a proper discretion or to insist upon !he observance .of u~me.c~s
sary formality; they are designed to make it clear that a judge of the Family Court exercIses JudICial 
power and must discharge his duty judicialIy.1S3 . 

o Role of legal representative. A series of Family Court decisions su~gests that the role whIch ~he 
legal representative of a child is permitted to play in that court IS narrower th~n that whl~h 
would be desirable in the proposed care proceedings. ls4 It has been held that, In the FamIly 
Court, the legal representative may not: 

CD act as' an independent factfinder who is empowered to provide a confidential report of the kind 
prepared in England by the Official Solicitor in wardship cases;155 

o act as a witness;156 .157 
o communicate with court counselIors and welfare officers except through very formal channels, 
o make unlimited contacts with other relevant parties to the case;158 
o act as a conciIiator;159 
o conduct direct interviews with other parties;160 
o take special steps to develop a close relationship with the child going beyond what is necessary to 

gain his confidence. 161 

Thus certain restrictions have been placed on the role which the legal representative of a child 
may play in the Family Court. Although the roles of those involved in car~ proceedings should 
be clearly differentiated and it is important that a child's legal representatIve should not ?SU~p 
the function of the Youth Advocate, it is undesirable that the child's legal representatIve m 
care proceedings should be prevented from playing a broader role than is permitt~d in ~trictly 
adversary procedures. In particular he should not be preve~ted fr?m undertakm? hIS 0'Yn 
investigations in order to ensure that all the relevant facts, m~ludI~g all the avatlable .dIS
positional options, are placed before the court. 162 T~e c?nstramts I~posed by the vanous 
decisions relating to the role of the legal representatIve m the. F~mtly Co~rt, and .by tho~e 
relating to the nature of proceedings in that court, suggest that It IS not a smtable tn?unal. m 
which to undertake the development of flexible and imaginative procedures for dealIng WIth 
children in trouble. . 

€I Constitutional difficulties? When the Commonwealth Parliament legislates for a Territory ItS 
legislative authority is derived from s.122 of the Constitution. 163

• Although ~here are strong 
arguments to the contrary, the view has been advanced that neIther the HIgh Court nor a 

153 (1976) 50 AUR 778, 783. . ' . 
154 It should be noted that an analysis of reported decisions on the role of the chIld's legal representahve 10 the 

Family Court reveals that the Court's approach has undergone considerable ~h~nges. In Todd and Todd (No. 
1) (1976) FLC 90-001, the amicus Cllriae role was favoured. A number of deCISIOns suggested that ~he proper 
role is that of guardian of the best interests of the child, but paying proper regard to the expressed Views of the 
child: Demetriou and Demetriou (1976) FLC 90-102, 75,468; Harris and Harris (1977) FLC 90-276, 7.6,475-6. 
Recently, however, there has been more support for the vi~w that (a~ least in the case of the older chIld) th,~re 
should be a presumption in favour of the legal representative adoptmg a normal advocacy role based on in

structions' from the child: Lyons and Boseley (1978) FLC 90-423, 77,137; Waghorne and Dempster (1979) 
FLC 90-700, 78,735. . 

155 Demetriou and Demetriou (1976) FLC 90-102, 75,468; Sampso1l and Sampson (1977) FLC 90-253, 76,363. 
156 E and E (1979) FLC 90-645, 78,373-4; Waghorne and Dempster (1979) FLC 90--700, 78,734. 
157 Waghorne and Dempster (1979) FLC 90-700, 78,734. Note in particular Demetriou and Demetriou (1976) FL~ 

90-102,75,469-70: '[The Welfare Officer] is an officer of the Court and responsible only to the Court .. : HIS 
complete int2<:pendence and impartiality is vital to the administration of the Act ... Counsel [shoul~] ... 10 no 
circumstances ... make a direct or even indirect approach to the Welfare Officer. These observatIOns apply 
equaJIy to the child's representative.' 

158 Sampson and Sampson (1977) FLC 90-253, 76,363. 
159 Lyons and Boseley (1978) FLC 90-423, 77,137. 
160 ibid. 
161 Waghorne and Dempsler(1979) FLC 90-700, 78,734. ." , 
1.2 See Fraser, 'Independent Representation for the Abused and Neglected ChIld: the Guardian ad Litem, 

California WeSlern LR, 16,33 (1976-77). ~ 
163 Spratt v. Hermes (1965) 114 CLR 226. 



--------------------------------------------------~----_________ .i~~ ________________________________________ ___ 

238/ Child Welfare 

federal court can have original jurisdiction conferred on them by a law made by the Parlia
ment pursuant to s.122.164 Hence the proposal to confer on the Family Court, which is a 
federal court, the exercise of original jurisdiction in care proceedings in the AC.T. could give 
rise to complex legal questions, if reliance is placed solely on the Territory power. Uncertainty 
might surround any attempt to confer such jurisdiction on the Family Court in the AC.T. 

o Experience with children. Although at first sight the Family Court has certain features which 
make it an appropriate venue for care proceedings (such as the availability of counselling 
services and the use of conciliation procedures) in fact neither the Family Court judges nor the 
court counsellors are specially skilled or experienced in working with children. The court does 
not possess special knowledge regarding welfare services and residential facilities for children. 
Though often stemming from family dysfunction, the types of problems likely to arise in care 
proceedings are different from those with which the Family Court is accustomed to deal. 

o Effect 011 the Court. The Family Court is a national court, serving the whole of Australia in 
appeals under the Family Law Act, and all but two jurisdictions in trial work. It is undesirable 
to distort its role in order to meet the needs of the A.C.T. If the Family Court in the AC.T. 
were given jurisdiction over care proceedings it would be different from all other branches of 
the court in Australia. This would cause difficulties if other judges were required to sit in 
Canberra. 

o Small number of cases. The number of children at present dealt with by the AC.T. Childrens 
Court as allegedly neglected or uncontrollable is sma1P6s, and the number made the subject of 
the proposed care proceedings is likely to be smaller still. The numbers are too small to justify 
the making of the substantial and complex changes to the Family Court which would be 
required to permit it to exercise jurisdiction in care proceedings. 

o Court's workload. The two judges who at present preside in the Family Court of the AC.T. are 
already extremely busy with the discharge of their current duties. According to this view they 
should not be burdened with the additional work of dealing with care proceedings. Yet the 
number of care matters likely to arise would not alone warrant the appointment of an ad
ditional jUdge. 

o Separation of offenders from non-offenders. Although it is desirable to separate offenders from 
non-offenders, and the transfer of care proceedings to the Family Court would help to under
line this separation, a complete separation of the two groups is not feasible. Frequently 
children in need of care commit offences. Frequently offenders and non-offenders are the same 
type of children, and require the same sort of handling, welfare services and facilities. If 
membership of the two categories overlaps, it is more convenient for them both to be dealt 
with in the one court. Further, if both groups are so dealt with, it is still possible to make 
significant distinctions between them without creating a special care jurisdiction in the Family 
Court. A distinction between the two categories could be made reasonably effectively by 
means of the adoption, in care proceedings, of special procedures and rules of evidence, 
special dispositions, and separate hearing times. The last-mentioned, though a simple reform, 
is an obvious way of making a distinction between offenders and those the subject of care 
proceedings. A special sitting time for these cases could be set aside each week. 

310. Appointment of a Magistrate to the Family CoaTI? A number of objections to the Family Court's 
exercise of jurisdiction in care proceedings could be met if a magistrate were appointed to the court 
to deal with these proceedings. A magistrate could preside over a specially created Children's 
Division of the Family Court of Australia. Also, if the magistrate appointed to a Children's Division 
of the Family Court were the specialist magistrate from the Childrens Court, objections based on the 
Family Court's lack of expertise in dealing with children would be overcome. Further, in the past, 
neglect and un controllability matters have been dealt with at magisterial level, and there is no reason 
for suggesting that the new care proceedings should not be heard at this level. Support for the 
proposition that a magistrate might exercise jurisdiction in the Family Court in the A.C. T in respect 

164 See Lumb, '''The Commonwealth of Australia" - Constitutional Implications' (1979) 10 Federal LR, 287, 
303-4. 

165 Between 1 June 1978 and 31 May 1979 the A.C.T. Childrens Court dealt with 19 neglected children and 44 
uncontrollable children. 
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of specified matters is to be found in the Ellis Committee Report .. There it is recom~ended that ,a 
magistrate with specialist knowledge of family la,w should hear m.am~e~an~e .matters m Canberra s 
new Family Court building.166 A stipendiary magIstrate may exerCIse JUrISdlCtIOn under the Western 
Australian Family Court Act 1975.167 The Western Australian Fa~ily Court is ~ State C~urt. It 
exercises both federal and non-federal jurisdictionl68

, and thus there IS a precedent m Austraha for a 
Family Court in which both judges and a magistrate exercise jur~sdiction in respect of fede;al .a~d 
non-federal matters. Further, the Family Law Council is considermg w.hether a ne,,: class of J?dlC~al 
officers might be appointed to the Family Court.169 The time se~ms npe for makmg ~ magl~tenal 
appointment to the Family Court in the AC.T. If such an app~mtment were ~ade thIS maglstr~te 
would be ideally placed to exercise jurisdiction in care proceedmgs as well as m a range of famIly 
court matters. There are, however, some arguments against the proposal that a magistrate should 
deal with care proceedings in the Family Court. 

e Importance of care proceedings. The creation of a court in which a m~gist~ate presided over 
care proceedings might mean that the magistrate would be seen as an mferIor member of the 
court and that consequently the work which he did wit~ children in .need of care could be 
regarded as far less important than that done by the Judges. I~ ml~ht a~so attract fewer 
resources. A court in which such a danger exists is hardly the settmg.m Whl~h to attempt to 
fashion imaginative solutions to the demanding problems posed by chIldren m ~eed of ca;e. 

o Constitutional problems. There might be some constitutional obstacles to the .dlr~ct appo~nt
ment of a magistrate to the Family Court of Australia. Section 79 of the ConstltutIOn reqUl~es 
the federal jurisdiction of any court to be exercised 'by such number of judg~s as the Parha
ment prescribes.' This can be taken to mean that a ~ederal co~rt c.an be con~tl~uted only by a 
judge and not by a magistrate. Whether or not this mt~rpretatIOn IS correct, ~t IS clear than an 
attempt to appoint a magistrate to the Family Court mIght be challenged. ,!hlS problem coul.d, 
however, be avoided by authorising a person who already holds an. appomtment as. a magIS
trate to preside in the Family Court building. He would not be appomted to the Famlly Cou:t. 
His appointment would be to the Court of Petty Sessions. !his is ~h~ c~ur.se f(~comn:ended m 
the Ellis Committee Report as part of its proposals relatmg to JunsdlctlOn m mamten~nce 
matters. 170 The recommendation that a magistrate from the AC.T. Court of Petty SeSSIOns 
should sit in the Family Court premises to exercise the main~e~anc~ jurisdiction of the AC.T. 
Court of Petty Sessions thus involves no more than an admmlstratIve arrangemen~ about the 
premises in which the magistrate presides. A sim!l~r s,~'iution has ~een adopted m 'Yestern 
Australia. The Registrar of the F~mily. Court o~ Western Austraha has17?e~n. appomted a 
stipendiary magistrate under the StipendIary MagIstrates Act 1975 (W.~.): . Sl~tm~ as a cou.rt 
of summary jurisdiction he may exercise the federal and non-federal JunsdlCtIon mvested m 
that court by the Family Court Act 1975 (W.A).172 

311. The Commission's View Although at first sight the proposal to transfer care pr~ceedings to t~e 
Family Court of Australia is an attractive o?e, and such a change r,night well be a desl~ab~e refor~ In 

the future, it is not recommended that thIS course be adopted m the AC.T. at.t~l~ time. It l~ a 
possible change which should not be completely rejected. T~e t~ansfe~ of responslblhty for d~ahng 
with care proceedings initiated under State child ~elfare leglslatl?n r,nlght at some stag~ become t~,e 
subject of a reference of power under s.51 (XXXVll) of the ConstltutIO~. ~n.other pOSSIble develo.-
ment of the Family Court would be the appointment of a new class ?f JudlCIaI officers to that cou:t. 
If changes are made to the constitution and jurisdiction of the Fa.mlly Cou~ through~ut Austraha, 
or if the recommendations of the Ellis Committee lead to changes m the Famdy Court m t!tf, AC.T., 
further consideration should be given to transferring jurisdiction over AC.T. c.are procec:lmgs ~o the 
Family Court. If the court were to be reconstituted it migh~ prove an appropnate ve?ue m WhICh to 
deal with these proceedings. In the absence of changes WhICh would lay the foundatIons for a court 

166 Ellis Committee Report, para. 24. 
167 See Family Court Act 1975 (W.A.), s.74 and 75. 
168 Family Court Act 1975 (W.A.), s.27. 
169 Family Law Council, Annual Report 1979-80, para. 210. 
170 Ellis Committee Report, para. 24. . 
171 Such an appointment is specifically authorised by s.13(1) of the Family Court Act 1975 (W.A.). 
172 Family Court Act 1975 (W.A.), s.74 and 75. 
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which could exercise jurisdiction over a range of family problems and provide an atmosphere and 
procedures suited to the ,determination of care proceedings, the A.C.T. ChiIdrens Court should deal 
with these proceedings. The arguments which carried most weight with the Commission were those 
relating to the small number of care cases likely to be dealt with in the AC.T. each year and to the 
expertise necessary in a court for children. The complex changes which the transfer of care proceed
ings to the Family Court would require are not justified by such small numbers. The Childrens Court 
proposed by the Commission should be presided over by a magistrate with specialist knowledge of 
children and of the services available for them. Although allowing such a magistrate to deal with 
both offenders and non-offenders to some extent blurs the distinction between the two categories, it 
does mean that members of both groups are dealt with by a special court for children. The most 
important characteristic which young offenders qnd non-offenders have in common is that they are 
children, and, in the absence of any other court whose powers and procedures are specifically 
adapted to dealing with the young, the existing system, under which the Childrens Court deals with 
both groups, should be retained. 

312. Appeal Rights In Chapter 7 it was concluded that neither the Child Welfare Ordinance nor the 
Court of Petty Sessions Ordinance makes provision for the Supreme Court of the A.C.T. to hear 
sppeals in neglect or uncontroIIabiIity cases decided in the Childrens Court. I73 There is, therefore, 
an urgent need to create specific appeal rights for children who are the subject of non .. criminal 
proceedings. The new legislation should provide as follows: 

o Appeals from decisions of the Childrens Court in its non-criminal jurisdiction should be 
heard by the Supreme Court of the AC.T. 

o The provisions of Part XI of the Court of Petty Sessions Ordinance 1930 (AC.T.), appropri
ately amended, should provide the framework for these appeals, for the reasons set out earlier 
in this report in relation to criminal appeals. 174 

o The appeals should be instituted only by the child himself, the child's parent or guardian or 
the Youth Advocate, or by one of the following persons on the child's behalf and in the child's 
name:17S 

o a next friend appointed by the Childrens Magistrate in respect of the child l76 ; or 
o the Officer-in-Charge of the Childrens Court177 (where the child is not legally represented, and where 

a next friend has not been appointed in respect of the child, and with the express consent of the 
child). 

o The Supreme Court should be empowered to entertain the following: 
o an appeal against a declaration of the Childrens Court that a child is in need of care (or against any 

refusal to make such a declaration); or 
o an appeal against an order for disposition (or against any refusal to make such an order). 

o The Supreme Court should, in non-criminal matters, be invested with the same powers of 
review as have been recommended earlier in relation to criminal appeals.178 

o There should be no provision in the new Ordinance for a child to be under an obligation to 
provide a security for the costs of an appeal, for the reasons set out earlier in this report in 
relation to criminal appeals.179 . 

o Special arrangements should be made to cover the case where a child, who has been commit
ted and sent to a N.S.W. institution following a declaration that the child is in need of care, 
wishes to appeal against the declaration. In these cases similar duties should be imposed as are 
recommended earlier in this report in relation to criminal appeals. 180 

173 See para.26Y. 
174 See para. I 82. 
m There is an obvious potential for conflict between a child and the child's parent when the parent appeals on 

behalf of the child in care proceedings: see B and Another v. Gloucestershire Couilty Council [198012 AllER 
746. 

176 The role of the next friend is discussed later in this report, para33I. 
177 At present, the 'Officer-in-Charge' of the Childrens Court is a Deputy Clerk of the Court of Petty Sessions. 
178 See para.l82. 
179 See para. 182. 
180 See para. 182. 
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The Role of the Youth Advocate in Care Proceedings 
313. The Problem Under the present Child Welfare Ordinance either a member of the polic~ or an 
officer authorised by the Minister for the Capital Territory may initiate non-criminal proceedmgs.IBI 
In future neither type of official should normally exercise this power. The Yout~ Advocate ~ho~ld 
normally be the sole person responsible for making an application for a d~cIar~tlOn that a chlld lS a 
child in need of care. Such an application should be made only when he lS satlsfied that the matter 
cannot be handled informally. Any person should b(; permitted to notify the Youth Advocate of a 
case involving a child in respect of whom care proceedings might be appropriate.182 The recomn;ten
dation that the Youth Advocate should assume responsibility for the initiation of care proceedmgs 
reflects a desire to remove specific deficiencies in existing procedures and a belief that proposals to 
remedy these deficiencies should be based on clearly articulated principles. Both the problems which 
have been identified and the principles proposed must be discussed in turn. The problems stem from 
the use of inappropriate procedures and from the absence of mechanisms whic~ will ensure that 
cases which might warrant the initiation of non-criminal proceedings in the Chlldrens Court are 
considered by a person or agency able and willing to take the necessary action. Reference has 
already been made to the inappropriateness of 'charging' neglected or uncontrollable chiIdren. 183 If 
care proceedings are to be free of all criminal connotations, it is i~portant th~t the poIi.ce should not 
be responsible for their initiation. In our socie.ty the major functIOn of a pohc.e force lS t~e preven
tion of crime and the detection and apprehenSIOn of offenders. Wherever posslble the pollce should 
be ieft free to concentrate on these important tasks lB4. A further reason for recommending that the 
police should not initiate care proceedings is that these proceedin~s should be initiated onl~ a~ter an 
inquiry into the child's background. The inquiry should be deslgne? to ensure. that all lI~formal 
alternatives have been explored. This is not the type of work whlch the pollce are tramed to 
undertake. It is not suggested that the police should lose the power to act in emergencies in order to 
protect the child. The Commission's recommend.ation, it should ~e emphasised,. relates to the initia
tion in court of care proceedings. The way the pohce should exerClse thelr power m an emergency has 
already been discussed. I8s The second major failing in the present system is that it is po~sibl~ for a 
number of agencies to work with a f~miIy in a? unco-~r?inated man~e~ .. In. such a sltuatlOn no 
agency has clear responsibility for makmg the palOful declslOn about the. mltlabon of court p~~ceed
ings. Some cases are so difficult that, understand~bly, each agency feel~ It must leave the decls~o~ to 
another. For example, a child abuse matter whlch comes to the nobce of a Health Commlsslon 
worker may be referred to the Commission's Child Abuse Committee and then referred to ~he 
Welfare Branch Child Abuse Committee.186 The latter Committee may recommend that the pohce 
charge the child as a neglected child. The police, believing that there is i?s.u.fficient evid~nce and 
having the responsibility of justifying their actions in court, m~y refuse to lI1lbat~ proc~edmgs. The 
Commission has been concerned about a number of cases whlch have come to lts notice. In some 
cases action has been taken when further efforts could have been made to avoid court proceedings. 
In other cases there has been a strong feeling among some of the agencies involved that immediate 
action is needed to protect a child, yet no one has the clear responsibility for ensuring that this action 
is taken. Meanwhile children remain in dangerous or seriously unsatisfactory situations. Many of 
the reasons for the l~ck of co-ordination and the absence of effective decision-making procedures 
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See para.253. . ... d f 
Cf. the following Scottish provision regarding the reporter (whose functtons regard.mg chIldren In nee 0 

care are similar to those proposed for the Youth Advocate). Section 37(1) of the SOCIal Work (Scotland) Act 
1968 (UK) state~: 'Where any person has reasonable cause to believe that a child n;tay be in need of 
compUlsory measures of care he may give to the reporter such information about the child as he may have 
be~n able to discover.' 
Para.280. . . . . .. d' . 
Cf. the following comment by the Norgard Committee: 'We conSider that It IS Inappr~pflatc In to ay S soclet,Y 
for the Police to continue as the major organisation initiating child welfare proceedings ... We ... see their 
role as being concerned more with offences than with cases where c~re i~ the main point at issu~.' .Norgard 
Report, 79. The Department of the Capital Territory has expressed tl1e VIew that, as far as practlcaole, care 
proceedings should not be initiated by the police. Submission, 36. 
Para.305. 
For a discussion of the work of these committees, see para.377. 
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are to be found in the way in which the welfare services in the AC. T. have been permitted to 
develop. The organisation of these services is discussed in greater detail in Chapter 13. At this stage 
it is sufficient to point out that, because the AC.T. welfare services have grown in an unplanned 
manner, no one agency is legislatively identified as being responsible for ensuring that the needs of 
children in trouble are met. The result has been that the AC.T. lacks an agency which has the status 
and credibility to act as a focus for child welfare services in the Territory. For the reasons explained 
in Chapter 13, the long-term goal should be the creation of a single government agency with overall 
responsibility for AC.T. welfare services. The creation of such an agency would be a slow and 
complex process and any proposals for immediate reform should be based on the assumption that a 
number of welfare agencies will continue to operate in the AC.T. in a relatively independent 
manner. The need is for institutions and procedures which will harness and make the most effective 
use of the services provided by the Welfare Branch, the Capital Territory Health Commission and 
other government and voluntary agencies. TIle transfer of responsibility for the initiation of care 
proceedings to the Youth Advocate would contribute towards the achievement of this goal. This 
recommendation should not however be seen as a short-term solution pending the reorganisation of 
the Territory's welfare services. Regardless of the particular problems facing these services, the 
arguments in favour of the creation of an independent official responsible for making the decision to 
initiate care proceedings are strong. The Youth Advocate should occupy a key role. If he is con
fronted by a request to initiate court action, and he believes that this is inappropriate because 
insufficient efforts have been made to reach an informal solution, he should be able to refuse to take 
action. If he is confronted by a case in which he believes that a failure to initiate court proceedings is 
jeopardiSing a child's welfare, he should be able to apply for a declaration that the child is in need of 
care. The Youth Advocate should act as a buffer between the agencies handling a case and the court. 
If any person is worried about the way a case is being dealt with, that person should be able to notify 
the Youth Advocate. The Youth Advocate and his staff should be an expert resource to which the 
police, welfare agencies, troubled children and parents, and concerned members of the public may 
turn when services are not functioning as they should. 

314. Guiding Principles A number of considerations led to the conclusion that the Youth Advocate 
should be responsibile for the initiation of care proceedings. 

Q The need for a focus. Although the existence of a range of welfare agencies in the AC.T. gives 
rise to some difficulties, the resulting variety of services is not in itself undesirable. The system 
displays diversity and vitaJity, and these qualities are to be encouraged. What is needed is an 
official standing apart from, but at the centre of, this range of services. This official would be 
clearly identified as being responsible for the initiation of court proceedings if the child's 
situation seemed to demand it. It would be this official's duty to ensure that a case did not 
remain poised uncertainly between a number of agencies, the concern of all but the responsi
bility of none. In order to perform this task as effectively as possible he should not be 
identified with any of the service-delivery agencies. He should have a detailed knowledge of 
their operation but should stand apart from them. The Youth Advocate would have both of 
these qualities. He should be an independent official and his work with the Childrens Court 
will give him a detailed knowledge of the services available in the AC. T. 

o The importance o/independence. It is desirable that the official responsible for the initiation of 
care proceedings should be completely independent of those whose task it is to provide 
welfare services. An independent official would be in the best position to chaUenge and 
question those working with a child and his family. A welfare agency might be too willing to 
hand over a difficult case or, conversely, reluctant to 'let go'. The Youth Advocate would be 
able to look at a case objectively and hence be in a position to request the agency to persevere. 
Alternatively, if he concluded that the efforts being made were ineffective and that firm action 
was needed, he would be able to step in and make an application for a declaration that the 
child was in need of care. Such decisions can best be made by a person who stands apart from 
those whose responsibility it is to provide the services. Someone who is independent is in the 
best position to ensure the provision of the protection and assistance which the child needs. 
An independent person should be free to concentrate on what is in the best interests of the 
child. If the decision is made by a person whose agency is also responsible for the provision of 
services, it is always possible that, consciously or unconsciously, the decision-maker will be 
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affected by such considerations a~ staff ~aseload~. The decision-maker mi~ht be influenced by 
the knowledge that court proceedmgs WIll result m furth.er work fot ~n alrc.~dy over-burdened 
staff. Or conversely the ageacy responsibl~ for the ~ehyer~ of ser~'lces mIg~t have a veste,d 
interest in keeping a matter out of court If proceedmgs fiHf1:ht bnng to not~c~ .the. agency s 
failure to provide the services which a fam!ly plain!y nee.ded. Another posslbd~ty IS that an 
agency which has failed to provide appropnate serVICeS w~ll.be all too r.eady to co~clude that 
court proceedings are necessary. The necessity of pr?vldmg protectIOn. for chIldren and 
fam;'ies caught up in the welfare system makes it partIcularly mappropnate for an ag~ncy 
such1as the Welfare Division to assume responsibility for the initiation of court proccedmgs. 
An imaginary case study should make this plain. 

A single mother is having difficulties coping with her child and a Welfare Division field ~or~er reaches 
the conclusion that, as a result of the care which she is providing, the child's health IS 1.lke~y to be 
impaired. The worker persuades the mother to attend hon:ecraft cl?sses a~d to place the child In a day 
care centre for several days a week. This arrangement continues satlsfactonl~ for several ~eeks, and the 
mother then decides that she no longer needs help and wants to keep the chtld at home WIth her. 

If the Welfare Division were able to initiate care proceedings, it would in such a case be in a position 
to wield too much power. It would not only be able to ma.nage the case at t?e pre:court stage, but 
would also be able to initiate potentially coercive proceedmgs should the che~t .f~Il to c?-operate. 
Further once the matter did go to court, it would normally be the Welfare DIVISIon WhICh would 

rovide' a backaround report and would almost certainly implement any order made b.y the court. 187 

~he creation oran independent official with control over the initiatio~ of care proce~dmgs Y"ould be 
a small but significant step away from a system in which one agenc~ .IS able to e:cerclse ~ dIspropor
tionate amount of control over the outcome of a case and the prOVISIOn of serVICes. Rehance on an 
independent official at the initiation stage would thus reflect the view that checks and balances are 
vital in any system which permits the exercise of coercive .st~te powers. No matter how benevole~t 
society'S objectives, these objectives should be pursued wlthm a ftamework o~ fundamentally faIr 
procedures if coercive intervention is a possible outcome. The proposal regardmg ~he Youth Adv~
cate is advanced as a contribution towards the creation of fairer procedures: :WIth r:g~~d to t e 
advantages to be derived from having an independent official make the d~Cl.SIO~. to mltiate care 

roceedings, reference can also be made to experience in ~cotIand .. Th~ sImtlantles bet,,:een the 
~rocedures proposed by the Commission and those already m operatIOn m Scot1~nd are dI~cussed 
below 188 At this stage it should be noted that an official known as a reporter IS responsl~le for 
maki~g the decision whether a child alleged to be in need of care should .be m.ade the subject of 
formal proceedings. A commentary on the way the Scottish s~~tem functton~ m respe~t of non
offenders notes that the reporter is better placed to make the deCISIon than a SOCIal worker who m~y 
well be torn between the interests of the child and the interests of the parents': 189 By rea~on .of hIS 
independence the reporter is in a position to concentrate on the needs. of the chIld. Att~ntIOn IS also 
drawn to the protection which welfare and health workers can dertve from the eXistence of an 
official who is responsible for taking the necessary action. In Britain, certain cases, no~ably that of 
Maria Colwell 190, have attracted a substantial amount of pUblicity. The commentary pomts.out that, 
in the event of any untoward happening to the child, a referral to the reporter constttutes. an 
h~surance for a health or social worker, no matter what decision the reporter makes. !he wr~ter 
c~ncedes that receipt of referrals and the need to make decisions about the appropnate actIOn 

187 The following comment gives an indication of the potential dangers 0: placing too mu~h power ~~he han?s 
of one welfare agency. It was made during the course of an an~lys!s of t?e processing of PI . cases In 

Rockland County, New York State. 'Once a case is in court, probatIOn s dommant role .comes from Its c~ntr~l 
over information ... [B]ecause probation sees itself as very knowledgeable on the subject of ~1~B.you.hs,~t 
tends to minimize its need for outside information. Officers admit, for example, that they routme1Ig?0~e t e 
re orts of the court psychiatrist. Probation officers view the court process as a means to an en : p aCing a 
y!th back in their guiding hands where they can correct his deficiencies.' Andrews and Cohn, (1977), 65-66. 

188 Para.318,319. h.ld h ·tt d offence' 
la9 Finlayson, 'Cases referred to the Reporter for grounds other than that a c I as comml e an , 

(unpublished)(1976),2. . .. R I· M· Col veil 
19~ See the Report of the Committee of Inquiry, Care and SuperviSIOn PrOVided m e atlOlI to arla I , 

(Field-Fisher Report) (1974). 
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constitute a heavy responsibility, but notes that it is a responsibility which reporters accept when 
they undertake their appointments. '91 

€I Special expertise and help for court. By virtue of his training and his association' with the 
Childrens Court, the Youth Advocate would have a detail~d knowledge of A.C.T. welf~re 
services and a sound understanding of welfare problems. ThI§ knowledge and understan~mg 
would enable him to ensure that all appropriate informal solutions. h.aye been explored.l1l a 
particular case and to make an informed decision on the need to mitIate care proceedm?s. 
Part of the evidence necessary to support a successful application for a declarat~on that a chdd 
is in need of care should consist of information indicat~ng t~at infor~a! solutions haye been 
tried and failed or are manifestly inappropriate. An offiCIal WIth the t~ammg and expe.nence of 
the Youth Advocate would be well suited to the task of prepanng and presentmg such 
evidence. 

315. Criticisms The recommendation regarding the Youth Advocate's role in care proceedings was 
outlined in the Commission's Discussion Paper, Child Abuse and Day. c:o,re. The proposal a:ous~d 
considerable interest and was criticised by some commentators. The cnticisms must be exammed m 
turn. 

o An unnecessary development. It was said that it was unnece~s.ary to transfer the ~nit~ating role 
to the Youth Advocate. A number of points were made by cntIcs who adopted thIS VIew. It was 
claimed that the need for this new official had not been demonstrated, a~d t~at the tr~nsfer of 
the initiating role to him was an unwarranted alternative to the reorgamsatlOn and Improye
ment of the welfare services in the A.C.T.'92 In the view of the A.C.T. Branch of the AustralIan 
Social Welfare Union, the Commission's recommendation by-p~sse~ the more .fundamental 
questions about the changes needed to enab!e ~hild welfare serVIces m the TerrItory to fun~
tion more effectively.'93 Further, two submlsslOns regarded the proposal as a bureau~ratIc 
change which would complicate the system by adding yet another agency to the lIst of 
organisations concerned with welfare in the A.C.T.~94 In practical ~erms the most important 
question raised by criticisms of this kind i.s ~hy, mstead of puttmg f~rward the proposal 
relating to the Youth Advocate, the CommISSIon has not con.~~~trated l1lstea~ on means of 
strengthening and upgrading the Welfare Branch and on ensunr:g that the DIrector of ~~at 
Branch or its successor has the powers and resources to enable hIm to assu~e respo,nsIbIhty 
for the initiation of care proceedings. '9s There are a number of <"nswers to t~IS quesu~m. The 
Welfare Branch has adopted a policy of not exercising the power, ma?e avaIlable to It under 
the present Child Welfare Ordinance, to initiate non-criminal proceedmgs. ~t has preferred t,o 
leave this task to the police. Obviously it could be argued t?at the new Chll~ Welfare .O:~I
nance should be drafted in such a way as to make clear the DIrector of Welfare s responsIbIltty 
for the initiation of care proceedings. There could be appointed to the Division a new staff 
member who would have the knowledge and experience to prepare cases and to present them 
in court. These arguments fail to take into account the complexity ~f the problem. The welf~re 
agencies in the A.C.T. are fragmented and a num?er o.fthem ful~lll1-defined and overlappmg 
functions. Given the complexity of welfare serVIces m the TerrItory and the way they have 
developed, the Commission is not convinced that it is ~ealistic, certainly in ,t~e.short term, to 
expect radical changes to the Welfare Branch even If upgraded to a DIVlslOn, or to the 

191 Finlayson, 2. . ( b h 'f f hAC T 
192 Capital Territory Health Commission, Sukmission on DP ,12: 2; Ros~mary J::lalrn "on e al 0 t e ... 

Branch of the Australian Social Welfare Umon), Oral SubmISSIon, Pubhc Heanng, 5 May 1980, TranSCript. 25, 
193 Public Hearing, 5 May 1980, Exhibit C, para. 2. . ' ' 
194 Department of the Capital Territory, Submission on DP 12, 3; KeVin McGU1~e .(on behalf of the Austrahan 

Association for the Mentally Retarded Inc.), Public Hearing, 5 May 1980, ExhIbIt D. . . 
195 The Capital Territory Health Commission favoured a system in which the Director ofWel~are IS re~ponslble 

for the initiation of care proceedings: Submission on DP 12, 3. The Department of the CapItal ~e~ntory also 
favoured such a system, and suggested that the initiating role should be performed by the MinIster or the 
Director of Welfare. Submission, 36. In a later submission, however, the Depart,,?-e~~ suggested that a~ agency 
similar to Victoria's Children's Protection Society might also be empowered to Imtlate care proceedings. See 
Submission on DP 12, 3-4. 
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organisation of government welfare services in the A.C.T. The confusion, ambiguities and 
inter-agency tensions are likely to continue for some time. It does not appear adequate to 
suggest that the existing problems could be solved by requiring the Director of Welfare to 
exercise the powers envisaged for the Youth Advocate. No matter how sensitive and capable 
the person who occupies the position of Director of Welfare, the problems are fundamentally 
institutional. Accordingly they should be met by an institutional solution. It would not be 
satisfactory to create a system which depends on the personal abilities of a particular Director. 
To do this would simply mean that the institutional problems would remain and might recur. 
The present inquiry offers an opportunity to tackle these problems once and for all. The 
opportunity should not be missed. Finally, reference must be made to the attitude which the 
Welfare Branch has, in the past, displayed to the initiation of non-criminal proceedings. This 
attitude is well entrenched. Respectable arguments can be advanced to support it. There are 
some who believe that it is inappropriate for an agency such as the Welfare Branch to combine 
coercive functions with the provision of helping services. It can be argued that these two 
functions are incompatible and that resort to legal proceedings destroys the relationship on 
whkh successful casework must rest. A submission prepared by the Welfare Branch conceded 
that the Branch has left to the police the task of initiating non-criminal proceedings. The 
submission specifically drew attention to the belief 'that the action of charging a juvenile 
seriously prejudices the Branch's rehabilitative and preventive roles'.'96 Although this view 
can be criticised, it should not be ignored. In discussions with the Commission, for example, a 
number of members of the Welfare Branch expressed approval for the Youth Advocate 
proposal on the grounds that it was undesirable for the Branch to take cases to court. In their 
view the Branch should perform a helping role and performance of this role with a family is 
rendered m"re difficult if it is the Branch which is responsible for taking them to court. Thus 
there are ~ number of inter-related factors. These are the Welfare Branch's failure to exercise 
its powers under the present Child Welfare Ordinance, the attitudes underlying this failure, 
and the Commission's assessment of the possibility, in the immediate future, of making radical 
changes to the organisation of the Territory's welfare services. The second major reason for 
rejecting the proposition that it is the Director of Welfare rather than the Youth Advocate who 
should assume responsibility for the initiation of care proceedings is that it is important that 
the person bearing this responsibility be independent of the agencies whose task it is to deliver 
welfare services. The Commission's reasons for adopting this view have already been ex
plained. '97 If the Director of Welfare were to combine the initiating role with all his other 
functions under the new Child Welfare Ordinance, the result would be a system which did not 
contain those checks and balances on which emphasis has been placed throughout this report. 

3160 Other Criticisms 

o Too powerful. It was suggested that the Youth Advocate would be too powerful. '98 With regard 
to the powers that it is proposed that the Youth Advocate should exercise, it should be noted 
that the Commission envisages that the post would be filled by an experienced and well 
qualified person. As to the suggestion that the Youth Advocate would exercise too much 
power, it is necessary to consider the present situation and the obvious alternative to the 
Commission's recommendation. This alternative is that the Director of Welfare, in addition to 
the significant powers which it is contemplated he should exercise under the new Ordinance, 
should also exercise the powers of the Youth Advocate. In the Commission's view the accept
ance of this alternative wouid result in an unucceptable concentration of power and responsi
bility in one person. It should also be noted that, under the Commission's proposals, the 
Director of Welfare would be given extensive powers. These powers would far exceed those 
exercisable by the proposed Youth Advocate. The Commission's recommendations envisage 
the diversion of certain limited powers to the Youth Advocate. Far from creating a statutory 
official with too much power, the Commission's scheme is designed to divide powers in a 
thoroughly relevant way. The Director of Welfare will concentrate on the organisation and 

196 Department of the Capital Territory, Submission, 66. 
197 See para.314. 
198 See, for example, Capital Territory Health Commission, Submission on DP 12,3. 
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delivery of welfare services. The Youth Advocate will act as a filter between the health and 
welfare services and the Childrens Court, and make an independent decision on the initiation 
of care proceedings. Finally, in addition to noting that the powers envisaged for the Youth 
Advocate are much more limited than those to be exercised by the Director of Welfare, 
attention should be drawn to certain specific checks on the Youth Advocate's use of his power 
to control the initiation of care proceedings. These are described in greater detail later in this 
report, but they may usefully be outlined at this stage. Reference has already been made to the 
proposed Standing Committee of the Childrens Services Council. 199 It should be obligatory 
for the Youth Advocate to consult this committee before initiating care proceedings.20o Thus it 
is not envisaged that decisions would be made by the Youth Advocate acting alone. The 
second safeguard should be a special procedure whereby any person dissatisfied with the 
Youth Advocate's decision not to initiate care proceedings should be permitted to seek special 
leave from the Childrens Court to apply for a declaration that a child is a child in need of care. 

o Responsibility. It was suggested that, not only would the Youth Advocate have extensive 
powers, but he would also have limited responsibility. This is incorrect. The Youth Advocate 
would be subject to the scrutiny of the Childrens Court, the Childrens Services Council and 
the Standing Committee. Further, the Commission proposes that, as a formal method of 
ensuring that the Youth Advocate is answerable for the manner in which he exercises his 
powers, he should be obliged to report annually to the Childrens Services Council. The 
Council should be made up of representatives of welfare agencies and should therefore be well 
placed to monitor the Youth Ad\'cate's exercise of his powers. 

o Lack of power. In contrast to those who have expressed reservations about the power which the 
Youth Advocate would be able to exercise are those who believe that he would be powerless.201 

Their argument is that as the Youth Advocate would be independent of all service delivery 
agencies he would be unable to ensure that a child and his family receives the help which they 
need. A fundamental principle underlying the new care proceedings is that they should be 
instituted only when informal methods have failed or are clearly inappropriate. The decision 
to institute these proceedings must therefore be preceded by a thorough exploration of infor
mal alternatives. It would be the responsibility of the Youth Advocate to ensure that this 
exploration is undertaken. Critics of the Commission's proposal have claimed that he would 
be ill-equipped to perform this task.202 He would not be in a position to compel a reluctant 
agency to provide service. Nor would he be able to compel the various agencies to co-ordinate 
their activities. Throughout this report the independence of the Youth Advocate has been 
stressed as his most important characteristic, yet this very independence means that he would 
not have any legal authority within the Territory'S welfare organisations. The points made by 
the critics in this regard are to this extent valid. As is explained in Chapter 13, the structure of 
government in the A.C.T. is such that no person or instrumentality is able to control and co
ordinate the numerous welfare agencies in the Territory. This is one of the most fundamental 
problems faced by the A.C.T. welfare services, and the Youth Advocate proposal is not being 
offered as a total solution to this problem. In the absence of a radical re-organisation of 
government welfare services in the A.C.T.2OJ it is not possible to create an agency which Cuuld 
co-ordinate and control the activities of the welfare system. The Commission's proposal 
regarding the Standing Committee of the Childrens Services Council is aimed at creating a 
structure to facilitate co-operation and, where appropriate, co-ordination. It is the committee, 
and not the Youth Advocate, which would endeavour to perform a co-ordinating role. It is not 
intended that the Youth Advocate should be in a position to exercise control over those who 
provide welfare services. He would be able to ensure the exploration of informal alternatives 

199 See para.282 for a description of the Standing Committee. 
200 As has been pointed out, this requirement would apply only to the decision regarding the initiation of court 

proceedings. Special procedures are recommended for dealing with emergencies. See para.305. 
201 See, for example, Carney, who has suggested that the Youth Advocate might prove to be a 'paper tiger'. 

Carney, 'The Youth Ad,'{ocate: A Case for Further Refinement?' (1980) 5 Legal Service Bulletin. 244,245. 
202 See Capital Territory Health Commission, Submission on DP 12,2, and Department of the Capital Territory, 

Submission on DP 12.3. 
20J For a discussion of the need for such a reorganisation, see Chapter 13. 
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to court action only to the extent that the representativl.]s of welfare agencies were willing to 
co-operate with him. His only legal power would be to initiate care proceedings and so remove 
a case from the agency or agencies responsible for it. If he were dissatisfied with the handling 
of a case but decided not to initiate these proceedings, he would have to rely on persuasion. If 
he were faced with a total refusal to co-operate, the only course open to him would be to refer 
the matter to the Childrens Services Council. 

• Access to information. Related to doubts about the powers of the Youth Advocate are doubts 
about his power to obtain information regarding cases being handled by the welfare agencies. 
If he is to examine the handling of a case, make suggestions about further avenues which 
might be explored, make the decision on the initiation of care proceedings, and to present 
evidence in court in support of an application for a declaration that a child is in need of care, 
then the Youth Advocate must have access to all information available to the agencies respon
sible for the handling of the case. This must include access to files. The new Child Welfare 
Ordinance should make it clear that those involved in the provision of welfare services to 
children have an obligation to make available information relating to a case. Special provision 
should be made to authorise the Youth Advocate to obtain information, from the proposed 
Welfare Division, the Capital Territory Health Commission, and other agencies and individ
uals, about cases which have come to his notice.204 Such a provision would allow the Youth 
Advocate to receive information on the basis of which he could decide whether to initiate care 
proceedings. A question arises as to whether this power should be exercisable only with the 
consent of the parents and the child (if he is of sufficient age). On the one hand it can be 
argued that welfare and health files are confidential, and that, if the Youth Advocate could 
gain access to them without the clients' consent, welfare and health personnel could feel 
inhibited in what they record or obliged to inform clients of the Youth Advocate's ultimate 
right of access. This might make clients unwilling to seek further help. On the other hand is the 
view that a child in conflict with his parents will not always receive the protection he needs if a 
parent is able to prevent the release of information to the Youth Advocate. It is the protection 
of the child, rather than the preservation of confidentiality, which should be the dominant 
consideration. The new Child Welfare Ordinance should therefore contain a provision requir
ing members of the proposed Welfare Division and the Capital Territory Health Commission 
to provide reports to the Youth Advocate when requested to do so. Clients' consent to the 
release of information to the Youth Advocate should not be required. If the Youth Advocate 
were not able to gain access to details regarding a case he would not be in a position to make 
an informed decision as to the initiation of care proceedings. The result could be that he would 
initiate proceedings when this course was undesirable. Such a result would not be in the best 
interests of the child. It is to be hoped, however, that the Youth Advocate would not have to 
resort to legal powers to obtain this information. It is desirable that the system work on a co
operative basis and that information be freely shared at meetings of the Standing Committee. 
The Youth Advocate should be obliged to ensure that confidential documents relating to a 
child are adequately safeguarded against third parties. Another more fundamental problem 
relating to the Youth Advocate's access to information could arise if field workers simply 
refused to tell him or the Standing Committee about difficult cases. If this occurred the 
procedures for reviewing the handling of these cases, and for ensuring that the desirability of 
instituting care proceedings was considered, would not come into operation. The Commis
sion's proposals reflect the view that the present system fails to promote the best interests of 
children at risk, and that the most appropriate remedy lies in the creation of a single identified 
official with the power and responsibility to take resolute action when this is needed. Con
siderations other than those related to children's best interests should not determine the 
actions of welfare agencies. Members of these agencies should not regard cases as their 

204 Cf. Victoria's provision regarding the procedure to be employed following an application for the administra
tive admission of a child to the care of the Department of Community Welfare Services. Under s.35(2){b) of 
the Community Welfare Services Act 1970 (Vic.), the Director-General of Community Welfare Services may, 
with the consent of the applicant, require any person to provide a confidential report on any matter relevant to 
the application. Penalties are provided for a failure to comply and for the wilful making of statements which 
are untrue. 
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exclusive preserve. If a member of a welfare agency refused to bring a difficult case to the 
notice of the Standing Committee or the Youth Advocate (S0- that the desirability of initiating 
care proceedings could be explored) that person would bear a heavy responsibility should the 
child subsequently suffer as a result of the ill-treatment he received. Nevertheless, although it is 
to be hoped that field workers would not adopt an obstructionist attitude, it must be conceded 
that, with one major exception, the proposed procedures would rely on the ~o-operation of 
those involved in working with children in trouble. The exception relates to chIld abuse cases. 
Later in this report the Commission recommends in favour of mandatory reporting, by certain 
categories of persons, of cases of child abuse.20S It is recommended that the Youth Advocate 
be the recipient of such reports. Members of governmental welfare agencies in the A.C.T. 
should be among those required to report cases of child abuse and thus they would be in 
breach of the law if they failed to bring cases of this kind to the notice of the Youth Advocate. 
With regard to other potential care cases (i.e., those which do not fall within the proposed 
definitions of child abuse) it should also be noted that it should be open to any person to bring 
a matter to the attt'ntion of the Youth Advocate. Further, field officers in the Welfare Branch 
and the Capital Territory Health Commission work under the supervision of more senior 
officers, and these officers would be unlikely to countenance a refusal to bring a difficult case 
to the notice of the Standing Committee (and hence to the notice of the Youth Advocate). 

o Duplication. Reservations have been expressed that the Youth Advocate would duplicate ser
vices provided by welfare agencies. This is not correct. The Youth Advocate would not 
compete with the Territory's welfare organisations. He would not provide welfare services. 
Th<. provision of welfare services would remain the responsibility of existing agencies. The 
mechanisms proposed in this chapter are designed to harness existing services, not to replace 
or duplicate them. When a member of the Welfare Division or of the Capital Territory Health 
Commission encounters a case of a child pot~ntial1y in need of care, he should continue to use 
the methods and proced:lres at present employed. Similarly, when a member of the Juvenile 
Aid Bureau is asked to deal with such a case he should, after preliminary investigation, refer it 
to the Welfare Division and not to the Youth Advocate. If the members of the police are 
concerned about a case, they may wish to make the Youth Advocate aware of it, but it is to the 
existing health and welfare agencies that the police should refer the case. 

o Conflict of roles. The Youth Advocate's combination of roles has been criticised. Although it is 
proposed that the Youth Advocate be an independent official, it is said that he would inevi
tably be identified with the Childrens Court, since he would be able to advise the court as to 
disposition and would monitor the implementation of court orders. These tasks would be 
performed both with regard to children who had been found guilty of offences and with regard 
to children who had been declared to be in need of care. A number of problems arise from the 
combination of these responsibilities with responsibility for the initiation of care proceedings. 
These problems are unavoidable in the A.C.T. Ideally, two separate officials should be ap
pointed, one responsible for initiating care proceedings and the other with r~sponsibiIities at 
the post-adjudication stage. The small number of children in need of care hkely to be dealt 
with each year in the A.C.T. Childrens Court makes such a solution impracticable in the 
Territory. Problems of role conflict are inevitable in any system which deals with small 
numbers. Therefore the difficulties arising from the Youth Advocate's combination of conflict
ing roles must be confronted. On one view of the matter it is undesirable for the Youth 
Advocate, who would be closely associated with the Childrens Court, to exercise control over 
the selection of cases to be brought before the court. This could give the impression that the 
court is able to determine which cases are to be heard.206 Further, it might be argued that the 
Youth Advocate would have a vested interest in the outcome of the process which he controls. 
It might be in his interests to create work for himself or, aiternatively, to avoid work. Several 
points must be borne in mind in assessing these criticisms. The Youth Advocate, though 
closely associated with the Childrens Court, should be an independent official. He should not 
be part of the court system. Further, the way he exercises his discretion to institute care 

205 Para.396. 
206 For an analysis of possible role conflicts of this kind, see Carney, 245. 
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proceedings would be the subject of scrutiny. The need to consult the Standing Committee 
before instituting proceedings, and the possibility that the ChiIdrens Court magistrate would 
comment adversely or refuse to grant an application for a declaration, should provide some 
check on any tendency to be toe ready to take a matter to court. On the other hand, if the 
Youth Advocate were unduly reluctant to institute care proceedings, any other person should 
be permitted to seek the court's leave to do so, and the Youth Advocate's failure to act would 
thus be subject to comment from the bench. Also, the Childrens Services Council should be 
empowered to review and comment on his decisions in individual cases. The Council should 
not fulfil an appellate roJ.e, but should be entitled to comment on the policies which the Youth 
Advocate's decisions.reveal. Consideration must also be given to the Youth Advocate's combi
nation of roles at the initiation stage and dispositional stage of the process. With regard to this 
combination, it must not be overlooked that it is the specialist magistrate and. not the Youth 
Advocate who would make the dispositional decision. Further, it is to be hoped that the 
magistrate would exercise his discretion on the part which the Youth Advocate would be per
mitted to play at the dispositional stage in care proceedings. Although the Youth Advocate 
would be available at this stage to make comments and offer advice, the court could minimise 
his role and, in reaching its decision, rely mainly on reports submitted by the Welfare Division 
or by other interested agencies or individuals. Also, if it were thought that the Youth Advo
cate's combination of roles were a threat to the child and his family, it must not be overlooked 
that the system of legal representation proposed by the Commission is designed to ensure that 
protection would be provided du'ring court proceedings.207 It is not intended that the Youth 
Advocate should usurp or diminish the role of the legal representative. It has been argued that, 
in a court for children, it is a serious mistake to jettison the advantages of role differentiation. 
Distinctions should be preserved between the informant/prosecutor, the social science fact
gatherer, the defence lawyer and the adjudicator.208 The Youth Advocate's proposed combina
tion of functions in care proceedings does not completely conform to this requirement, since 
he would be both the informant/prosecutor and a social science fact-gatherer. The combina
tion does not, however, represent a total rejection of the requisite role differentiation, since 
provision would also be made for other social science fact-gatherers (such as members of the 
Welfare Division or the Capital Territory Health Commission) who would be available to 
provide background reports and reports making recommendations about disposition. Finally, 
and most important, whatever reservations might be expressed about the Youth Advocate's 
proposed combination of roles, it should be noted that the obvious alternative to the Commis
sion's recommendation is to invest the Director of Welfare with responsibility for the initia
tion of care proceedings. Such a solution would produce a far more disturbing concentration 
of potentially conflicting roles. As has been noted, acceptance of the Commission's proposals 
would give the Director of Welfare extensive powers. These powers would far exceed those 
exercisable by the Youth Advocate. 

317. Access to COllrt by Other Persons Implementation of the Commission's proposals would lead to 
the creation of an official occul'ying an important position. It is envisaged that the Youth Advocate, 
by being responsible for the initiation of care proceedings, should be able to control access to the 
court in certain matt~rs. If the Youth Advocate refuses to make an application for a declaration that 
a child is in need of care it should be possible for a person dissatisfied with his decision to approach 
the court to seek leave to have the matter brought before the court.209 This should be a special 
procedure, quite distinct from the making of an application f:)r a declaration that a child is a child in 
need of care, and should be employed only after consultation with the Youth Advocate .. Such action 
might, for example, be taken by a social worker or a police officer who feels that a chIld has been 

207 See para.330. 
208 Handler, 'The Juvenile Court and the Adversary System: Problems of Function and Form', Wisconsin Law 

Review, 7, 43 (1965). 
209 Cf. the English procedure. Under s.I(I) of the Childr~n and Young Persons Act 1969. (U.K.) any lo~al 

authority, constable or authorised person may initiate care proceedings. A p~rent or guardla~ may not brmg 
care proceedings, but may request the local authority to do so. If t~e au~horIty refuses or falls t~ act. on the 
request within 28 days the parent or guardian may apply to the Juvemle court for an order dlrectmg the 
authority to bring care proceedings. (Children and Young Persons Act 1963 (U.K.), 5.3). 
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placed at risk by the Youth Advocate's decision to persevere with informal measures. Or it might be 
taken by or on behalf of a child who feels that too much pressure has been put on him in an attempt 
to secure compliance with a treatment program. In such a case the applicant would, in effect, be able 
to ask the court either to instruct the Youth Advocate to establish before the court that the child is a 
child in need of care or to direct the welfare authorities to desist from interference in his life. An 
older child who is in conflict with his parents and who wishes to leave home might employ the 
procedure if the Youth Advocate has not taken care proceedings. A parent might also seek leave to 
initiate care proceedings. Under s.53(1) of the Child Welfare Ordinance a person having the care of 
a child or young person may apply to the Childrens Court to have him dealt with as an uncontrol
lable child or young person. This is an undesirable procedure as it can result in a parent laying what 
looks like a charge against his own child. It also involves a stark and public abdication of responsi
bility for the child. Nevertheless, when uncontrollability charges have been replaced by care pro
ceedings, there will still be cases in which parents will wish to approach the welfare authorities for 
help. Having done so they may be dissatisfied if care proceedings are not initiated~ Such a parent 
should be permitted to ask the court to review the matter, 

318. A Scottish Precedent Although the appointment of the Youth Advocate would represent an 
innovation in Australia, officials of the kind envisaged by the Commission have been appointed in 
Scotland. The similarities between the proposed Youth Advocate and these officials, known as 
reporters, are particularly close. Further, in a submission to the Commission, the Department of the 
Capital Territory suggested that the appointment of an officer with functions similar to those of the 
Scottish reporter might be considered. The submission continued: 

It is agreed that there is value in the concept of having a central point for 'screening' cases to be presented to 
the Court.2lD 

The Commission's proposals are designed to provide just such a central 'screening' point. The 
Department's submission211 added that the reporter's role should be much narrower than that 
suggested by the Commission in its Discussion Paper, Child Abuse and Day Care. In the light of 
comments and criticisms received, the Commission's proposals have been further refined since the 
publication of the Discussion Paper. The limited range of functions recommended for the Youth 
Advocate have been explained earlier in this report. 
319. Tbe Scottish ReporlerThe close similarity between the role envisaged for the Youth Advocate 
in care proceedings and that fulfilled by a reporter can be illustrated by reference to the following 
points: 

e A reporter is an independent official. Although appointed by a local authority2l2, he is not a 
member of the staff of the local authority's Social Work Department. 

• Any person may refer to him a case involving a child thought to be in need of compulsory 
measures of care.213 Special obligations are imposed on a local authority.2I4 In practice, 
reports come to the reporter from the local Social Work Department, doctors and health 
workers, and members of voluntary organisations. 

o When notification of a case is received he may make his own inquiries.21S It is common for him 
to communicate personally with welfare and health personnel in order to obtain information 
which will assist him in making a decision on the most appropriate course of action. 

., If he considers that assistance can appropriately be given on an informal basis he can arrange 
for this to be provided by the local authority Social Work Department.216 

210 Department of the Capital Territory, Submission on DP 12.4. 
211 ibid. 
212 Social Work (Scotland) Act 1968 (U.K.), s.36(1). Note also s.36(4) which states that a reporter may not be 

removed from office by a local authority or be required to resign except with the consent of the Secretary of 
State. 

2IJ id., 8.37(1). 
214 id., s.37(IA). This provides that where a local authority receives information suggesting that a child may be in 

need of compulsory measures of care, they shall cause inquiries to be made if these are necessary, and, if it 
appears that the child may be in need of compul:;ory measures of care, give the reporter such information as 
they have been able to cliscover. 

21S id., s.38( 1). 
216 id., s.39(2). 
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• He is able to fulfil his functions notwithstanding the fact that he is not a member of an agency 
responsible for the provision of welfare or health se;vices. Although ~e is not in a positio.n to 
direct a member of such an agency to provide a partIcular type of serVICe or to take a specIfied 
course of action, much can be achieved on the basis of a relationship of trust existing between 
him and members of welfare and health agencies. 

• When information on a case has been received, he decides whether care proceedings should be 
instituted.217 There is no right of appeal against his decision. A reporter's decision is final even 
if that decision is not to refer a case to a Hearing when the local Social Work Department 
believes that the child is in need of compulsory measures of care. 

Gt The local authority performs its duties independently of the reporter. It is, for example, re
sponsible fot' providing a hearing with background reports and for impl'.!menting such orders 
as supervision orders. 

• Where a child has been taken into custody and detained in a place of safety, a reporter may 
decide to release him without taking him before a Hearing.218 

• When a hearing in the Sheriff Court is necessary219, the reporter prepares and conducts the 
case, and examines and cross-examines witnesses. 

• A reporter, in addition to fulfilling the functions outlined above, has a number of 
administrative responsibilities. These include: 
• the maintenance of records; 
• arranging for Hearing members to receive the various background reports and papers 

relating to each case; 
• attendance at each session of a Children's Hearing and advising members; and 
• making arrangements for appeals. 

Thus procedures substantially of the kind recommended by the Commission are already in oper
ation in Scotland. Attention must, however, be drawn to two important differences. In certain 
significant respects the powers exercisable by a reporter are more extensive than those proposed for 
the Youth Advocate. A reporter's screening functions are not only exercisable with respect to 
proceedings involving non-offenders. They are also exercisable with respect to the great majority of 
cases involving allegations of criminal conduct by those under 16. When an alleged offence by a 
child under 16 is brought to a reporter's attention by the police, it is the reporter who is responsible 
for deciding whether formal proceedings should be instituted. The contrast between this power and 
the more limited powers of the Youth Advocate is striking. The Youth Advocate woul? ~ave no 
jurisdiction in criminal matters Further, unlike the legislation prepared by the CommISSIOn, the 
Social Work (Scotland) Act 1968 contains no provision allowing a person aggrieved by a reporter's 
failure to institute proceedings to bring a ma.tter before a Children's Hearing. It is clear that any 
suggestion that the Commission's proposals are unworkable is simply misnmceived. Scottish report
ers are already performing a wide range of the functions which it is envisaged that the Youth 
Advocate will undertake. In certain important respects the powers which the Youth Advocate would 
exercise would be less than those exercised by a reporter. 
320. The Office of the Youth Advocate Although later in this report there is a further discussion of the 
role of the Youth Advocate220 , it is appropriate at this stage to bring together all his functions and to 
discuss the organisation and staffing of his office. It is proposed that the Youth AdVocate should 
perform duties with regard to offenders as well as non-offenders. In respect of children in the latter 
category he should, after consultation with the Standing Committee, be responsible for the initiation 
of care proceedings. He should be responsible for reaching a decision as to whether an application 
should be made for a declaration that a child is in need of care. When it is decided to make such an 
application, he should act as informant, ensure that the necessary evidence is assembled, an~ present 
the case in the Childrens Court. With regard to children declared to be in need of care, as WIth those 

217 id., s.39(3). 
218 id., s.37(3). 
219 Under s.42 of the Social Work (Scotland) Act 1968 (U.K.), if the parties appearing before a Children'S 

Hearing dispute, or do not understand, the grcunds of referral, the reporter must make application to the 
sheriff for a finding as to whether the grounds are established. 

220 Para.362f. 
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found to have committed offences, the Youth Advocate should play an important role at the 
dispositional stage. He should comment on background reports furnished by other agencies and 
provide advice on an appropriate disposition. On occasions he should assist in the formulation of 
the details of a dispositional order. If a child who has been declared to be in need of care, or who has 
been found to have committed an offence, is made the subject of a residential order or an order 
involving supervision, the Youth Advocate should be responsible for monitoring his progress under 
the court's order. He should also chair the Standing Committee of the Childrens Services Council, be 
a member of that Council and, on the Council's behalf, prepare statistics on the operation of the 
Childrens Court. Reference has been made to the Youth Advocate's obligation to prepare statistics 
on young offenders in the A.C.T.221 He should perform a similar task with regard to children who are 
the subject of care proceedings. Finally, he should receive reports on suspected cases of child abuse, 
and compile a register of those reports. The Youth Advocate should be a statutory officer, appointed 
by the Governor-General. He should desirably have social work or behavioural science qualifica
tions, but, ideally, he should combine these with a qualification in law. Although it is a little difficult 
to predict his workload, it is recommended that he should have a staff of two, and that his staff 
requirements should be kept under review. His staff should initially consist of an assistant and a 
clerk-typist. The Youth Advocate's major tasks should be to maintain regular contacts with welfare 
agencies so that he accumulates a detailed knowledge of the services available, to chair the Standing 
Committee, and to make decisions on the initiation of care proceedings. When the Youth Advocate 
is not available (by reason of illness or during a period of leave), his assistant should be empowered 
to assume his duties. The major role of the assistant, however, should be to act as the Youth 
Advocate's court officer. For this reason he should desirably have a qualification in law, but he 
should combine this with social work experience. When the Childrens Court is dealing with offend
ers, the assistant should be available in court to advise the magistrate on the need for background 
reports and on other matters relating to disposition. When care proceedings are brought before the 
court, it should be the assistant's task to act as the applicant. He would thus perform a role analagous 
to that performed in criminal matters by an officer of the Deputy Crown Solicitor's office. At present 
the Childrens Court sits for approximately five mornings each week. If this pattern continues it will 
mean that the assistant would spend most mornings in court. In the afternoons he would normally 
be free to monitor the progress of children who are subject to probation, attendance centre, super
vision or residential orders. When the assistant is unavailable the Youth Advocate should appear in 
court and should undertake the above-described duties. The clerk-typist should be responsible for 
clerical duties, the collection of progress reports on children who have appeared before the court 
and the compilation of statistics under the direction of the Youth Advocate. It is vital that the Youth 
Advocate should have sufficient staff to ensure the performance of his various duties. Any structural 
reform is doomed if the necessary resources are not made available. If an agency troubled by a case 
were to report it to the Youth Advocate and then discover that the Youth Advocate and his staff were 
too busy to give it proper attention, the result would be damaging disillusionment and an unwilling
ness to report further cases. 
321. Alternative Models The Commission's recommendation regarding the Youth Advocate repre
sents what it believes to be the best solution to the problem posed by the unsatisfactory situation 
regarding the initiation of non-criminal proceedings in the A.C.T.222 If this solution were to be 
regarded as unacceptable, two other courses could be considered, but neither seems likely to oyer
come the difficulties which have been identified in this report. Further, the Commission believes that 
the creation of the Youth Advocate would be an important innovation. Such an official would be in 
a position to make a significant contribution to the development of child welfare procedures in 
Australia. The alternative models which could be considered are as follows: 

e Major responsibility vested in the Director of Welfare. The objections to a system in which the 
Director of Welfare has responsibility for the initiation of care proceedings have already been 
outlined223

, but they can be conveniently summarised here: 

221 Para. 146. 
222 For illustrations of the problems, see the case studies outlined in para.276. 
223 Para.314-316. 
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e Under the present Ordinance there are procedures which could be invoked by members of 
the ~elfare Branch to initiate non-criminal proceedings, but the powers conferred by the 
Or~mance are not u~e~. The practice is to leave the initiation of these proceedings to the 
polIce. If th~ CommlsslOl!- were to do no more than recommend that the new legislation 
should prOVide that the DIrector of Welfare should be authorised to exercise powers which 
haye existed in the past, but which have not been used, there would be no guarantee that 
chIldren would r~ceive the protection they need. 

• As a matter of princi~le it is desirable that the decision to initiate care proceedings should 
be made by someone mdependent of those responsible for the delivery of welfare services. 
Checks and balances are necessary in any system which permits the exercise of coercive 
state ~owers. Desirable checks and balances would not exist in a system which permitted 
the Director of Welfare to control the provision of informal welfare services make the 
decision as to the initiation of court proceedings, furnish background reports ~nd imple
ment the court's orders. From the point of view of the welfare workers there are also certain 
clear advantages in a system which requires the decision to initiate formal proceedings to 
be made by an independent official. 

• If, in a~d.it.io~ to all his other du~ies, the Director of Welfare were to assume responsibility 
for the ~DltIatlOn of care proceedmgs, this would result in an unacceptable concentration of 
power m one person. It is to avoid this concentration of power that the Commission 
proposes that certain limited functions be performed by the Youth Advocate. 

If, notwithstanding these arguments, it is decided that the Director of Welfare should assume 
responsibility for the initiation of care proceedings, the new Ordinance should make clear his 
responsibility for this task. In order to permit the Director to fulfil this function it would be 
necessary to appoint to his staff a person with the training and experience to prepare cases and 
present them m court. 

II The Standing .Committee. The second. alternative would be to empower the Standing Commit
tee .o~ the Ch.Ildrens ServICes CouncIl to function as a screening panel. It would thus have 
declslOn-makmg powers rather than a purely advisory role. Its members could review difficult 
cases and, by majority, decide whether care proceedings should be instituted. The Commis
sion rejects this .model. because m~mbers of the Standing Committee would not all be indepen
dent of the servlce-dehvery agencIes. Further, a committee would not provide such an obvious 
and clea: ~ocus as would a sil!-gle official. Such an official is more likely than a committee to 
take de~ls.l~e a?d reso~ute actIOn, and when a decision has been made it wiII be plain where 
responslbIhty lIes. By Its nature a committee could tend to reach compromise 'wait and see' 
decisions. 

Care Proceedings: Procedural Aspects 
322. Outline of Procedure As applicant in proceedings for a declaration that a child is in need of 
c~re,. the Youth Advocate or his assistant would have the task of leading evidence that the child falls 
wlthm one or more of the definitions of children in need of care and that an informal solution is 
inappropriate. As a party to the proceedings the Youth Advocate would have the power to summon 
witnesses and. to require the pr~du~tion of files. On occasions the Youth Advocate may find that, 
though he belIeves that court actIOn IS necessary, he has insufficient evidence to establish that a child 
i~ a c?ild in need of care. In ~uch a case he should be able to request an assessment of the child's 
sl~u~t~on. If the court gra.nts thiS request it should be able to order a member of the proposed Welfare 
DlYlslOn or ~ member of the Capital Territory Health Commission to prepare a report on the child. 
It IS not enVisaged that the Youth Advocate should have the power to order reports. Only a court 
~hould be permitt~d to authorise the intrusion into a family's life which the preparation of a report 
mvol.ves. The subject of court reports in care proceedings is discussed in greater detail below.224 

~rovlded they can. be located, th~ c~il~'s parents or guardians should be made parties to an applica
tion for a declaratIon that the chIld IS m need of care. It should be possible for the court to order the 
parents' attendance at the hearing if the magistrate considers this reasonable. The child himself 
should also be a party to the proceedings22S. If the child has attained the age of 10 years a copy of the 

224 Para.328. 
m Cf. Children's Protection and Young Offenders Act 1979 (S.A.), s.12(2). 
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application should be served on him, although this sh?uld b.e done by a member of. the Youth 
Advocate's staff and not by the police.226 Very young chIldren Involved In care proceedIngs should 
not have to appear in court. Under the existing syst~m, magistrates occasionally de~l. with n~glect 
cases without requiring the young child's attendance In court. In such m~tters they VISIt t.he chIld to 
asc~rtain his condition. This is a practice which should be encouraged wIth regard to chIldren who 
are too young to understand the proceedings. As far as possible, the hearing should proceed i~ two 
stages. First, the court should determine whether there is s.ufficient evid~nc~ to ~ar~ant the makIn~ of 
a declaration that the chUd is in need of care. It must decIde whether hIs sItuatIOn IS such as to bnng 
him within one of the legislative definitions set out above227

, and.it must decide whether the s~tuation 
is one which can be met only by way of a court order. Secondly, If the court makes a declaratIOn that 
the child is in need of care it should reach a conclusion on the order which it should make. At each , .. . 
stage the child and his parents should be given an opportumty to express theIr VIews, to cross-
examine witnesses and to call evidence. The separation of the two stages cannot always be as 
complete as in criminal proceedings, since evidence relating t~ the .c~ild's b~~kground and to the 
search for an informal solution will often be relevant to the dISposItIOn decIsIOn as well as to the 
making of the declaration. Much will depend on the grounds on which t~e proceedings have b~en 
brought. If the application for a declaration that a child is in need of care IS bas~d on the alle~at~on 
that a specific act or series of acts has been committed, either by a par~nt 0: ~ chIld, t~e. co~mlssIOn 
of thes(" acts should be established before evidence relevant to the dISposItIOnal decIsIOn IS heard. 
For example, if allegations of physical o~ sexual ~buse have led to. the making of t?e. ap~lication, or 
if it is alleged that the child has engaged in behaVIOur harmful to hlln£~Jf, a clear dIstInctIOn can and 
should be made between the adjudication stage and the dispositional stage. The allegation should 
first be ploved. Only after this has been done should evidence relating to ~he child's ba~kgr0l!nd be 
introduced. However, if the application is based on the ground that the CIrcumstances In whIch the 
child is living are likely to impair his health, the court must of necessity undertake a broad-ranging 
inquiry into the child's situation. In such proceedings it is impossible to draw a clear line between 
evidence which relates to the adjudication decision and that which relates to the dispositional 
decision. 
323. Importance of Informality The court should place special emphasis on informality, on making 
the proceedings comprehensible to the child and his.paren!s, and on giving the child ~n. oppo~unity 
to participate and to express his views. In conversatIOns WIth memb.ers of ~~e .CommlssIOn, chIldren 
who had been dealt with as neglected or uncontrollable expressed bItter cntlclsms of the procedures 
to which they had been subjected. A common feeling was that no one had listened to their view and 
that it was only the adults who were heard. Some of the comments made were as follows: 

o 'I just sat there and everyone else was talking.' 
o 'How can you talk to someone sitting up there looking so big and tough.' 
(9 'I suppose 1 was scared of him.' 
• 'All [the magistrate] does is scare the kids - they don't want to talk.' 
Q 'I've never spoken in the Childrens Court.' 
o 'They treat you as if you'd robbed a bank.' 

These comments probably reflect a fairly typical perception of courts by children, afraid of the law 
and inexperienced in its ways. In seeking to reform existing procedures, ~ttention should !lls~ be 
paid to the possibility that a hearing in chambers will frequently be more SUItable than a heanng In a 
formal court-room. There will be some care applications which lend themselves to round-table 
informality. This will not, however, be the case with all such matters. If the application is hard
fought, court-room formality might be desirable. The care jurisdiction is one in w~ich p!lrticular 
emphasis should be placed on flexibility. Info~ma!ity is the best mea~s of en.cou~agIng chl~d.ren to 
participate in the proceedings. However, the objectIve should als.o be gIven le~lsla~lve recogmtIon by 
conferring on the child a right to be heard. A precedent for thIS. already eXIsts In s.64(1 )(b ~ of ~he 
Family Law Act 1975 (Cwlth), although the right is confined to chIldren 14 and over. The leglsla!lon 
creating care proceedings should make it clear that the child who is the subject of the proceedIngs 

226 Cf. Children's Protection and Young Offenders Act 1979 (S.A.), s.13(1), which requires service if the child is 
over the age of 10. 

227 Para.304. 
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must be consulted by the court if he is old enough to express an opinion. This consultation should 
include an opportunity to comment on the evidence presented in support of the application and, 
when a declaration has been made, on the order which the court proposes to make.228 No minimum 
age should be specified, and it should be left to the court's discretion to decide when a child is too 
young to be consulted and what weight should be attached to the views of a young child.229 
Children's participation could also be encouraged by making it possible to exclude the parents or 
guardians from the hearing, where this is considered appropriate by the court.23O Achievement of the 
objective of making the proceedings as comprehensible as possible would be assisted by imposing 
on the court a duty to explain, in simple language, to the parents and to the child (if he is old enough) 
the nature of the proceedings and the grounds on which they have been brought. 23I Finally, in order 
to emphasise the distinction between criminal proceedings and care proceedings, special sitting 
times should be set aside for the latter. The time allocated for each case must be adequate and any 
suggestion of a hasty, mechanical hearing avoided. 
324. Standard of Proo/The Commission is at present conducting an inquiry into the law of evi
dence as it applies in federal and territorial courts. In this report, therefore, only a limited number ~f 
issues relevant to the reform of the law of evidence are addressed. Throughout this chapter emphaSIS 
has been placed on the need to 'decriminalise' care proceedings and on the importance of creating 
procedures quite different from those used in respect of young offenders. If care proceedings are. to 
be civil in nature, this suggests that the civil standard of proof should be adopted. The present ChIld 
Welfare Ordinance does not deal with the standard of proof required in neglect and uncontrollabil
Hy matters, and the question of the appropriate standard in proceedin.gs of this ki?~ has attracte.d a 
good deal of attention. The N.S.W. Green Paper favoured the adoptlOn of the clVlI standard (I.e., 
that the court must be satisfied on the balance of probabilities).2l2 This standard has been adopted 
for care proceedings in South Australia.23J On the other hand in N.S.W. the Muir Report recom
mended that the allegations should be proved beyond reasonable doubt because a finding that a 
child is neglected or uncontrollable could well result in an order that he be removed from the care of 
his parents.2J4 It must be remembered that the civil standard of proof requires the court to be satisfi~d 
on the balance of probabilities. As has been pointed out many times by the High Court of Australta 
the court or the tribunal should act with much care and caution before finding that a serious 
allegation is established.235 In Briginshaw v. Briginshaw 236 Mr Justice Dixon (as he then was) 
explained the standard of proof of an allegation of adultery in a matrimonial cause as follows: 

22B Cf. r.21 Magistrates' Courts (Children and Young Persons) Rules 1970 (U.K.). 
229 The Commission's recommendation that no minimum age should be specified is in line with proposed 

amendments to the Family Law Act 1975 (Cwith). Late in 1980 the Commonwealth Attorney-General, 
Senator Durack, announced that s.64(1)(b) would be repealed and replaced by 'a provision enabling the 
wishes of children of all ages to be taken into account to the extent appropriate.' Press Release, II December 
1980. 

230 Where a parent is asked to withdraw, he shOUld subsequently be told the substance of any statement made by 
the child and be given an opportunity to comment and to call evidence. Cf. r. 18(2) Magistrates' Courts 
(Children and Young Persons) Rules 1970 (U.K.). 

231 Cf. r.l6(1) Magistrates' Courts (Children and Young Persons) Rules 1970 (U.K.). 
232 Green Paper, 34. 
233 Children's Protection and Young Offenders Act 1979 (S.A.), s. I 7(2). See also Poole and Poolev. Hunt (1979) 22 

SASR 293. This decision dealt with the State's previous legislation, the Juvenile Courts Act 1971 (S.A.). The 
South Australian Supreme Court discussed the relevant principles and decided in favour of the civil standard 
of proof. 

234 Muir Report, 82. But cf. the report's recommendations regarding a new form of procedure: to be employed.in 
respect of alleged offences by children aged 10 and under 14. It was proposed that such chIldren be dealt WIth 
as being in need of care and control. It was recommended that a two-stage procedure be employed and that 
the commission of an offence be proved beyond reasonable doubt. It was further recommended that the need 
for care, protection or control be determined on the balance of probabilities. id., 44. 

23S Helton v. Allen (1940) 63 CLR 691; Rejfekv. McElroy (1965) Il2 CLR 517; Briginshawv. Briginshaw(l938) 60 
CLR 336; Watts v. Watts (1953) 89 CLR 200; Mann v. Mann (1957) 97 CLR 433; Locke v. Locke (1956) 95 
CLR 165; Murrayv. Murray (1960) 33 AUR 521. 

236 (1938) 60 CLR 336. 
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The truth is that, when the rule requires the proof of any fact, the tribunal must feel an actual persuasion of its 
occurrence or existence before it can be found. It cannot be found as a result of mere mechanical comparison 
of probabilities independently of any belief in its reality ... Except upon criminal issues to be proved by the 
prosecution, it is enough that the affirmative of an allegation is made out to the reasonable satisfaction of the 
tribunal. Reasonable satisfaction is not a state of mind that is attained or established independently of the 
nature and consequence of the fact or facts to be proved. The seriousness of an allegation made, the inherent 
unlikelihood of an occurrence of a given description, or >.he gravity of the consequences flowing from a 
particular finding are considerations which must affect the "i1swer to the question whether the issue has been 
proved to the reasonable satisfaction of the tdbunal. In such matters 'reasonable satisfaction' should not be 
produced by inexact proofs, indefinite testimony, or indirect inferences.237 

In the later case of Murray v. Murray, the matter is referred to in the following, terms: 
What the civil standard of proof requires is that the tribunal of fact, in this case the judge, shall be 'satisfied' or 
'reasonably satisfied'. The two expressions do not mean different things but as in other parts of the law the 
word 'reasonably', which in origin was concerned with the use of reason, makes its appearance without 
contributing much in meaning. However, its use as a qualifying adjective seems to relieve lawyers of a fear 
that too much unyielding logic may be employed .... On civil issues there is one standard, that of persuasion 
to the reasonable satisfaction of the tribunal but a sensible tribunal will not ignore the nature of the issue in 
arriving at its conclusion and that of course applies to a charge of adultery.238 

In applying the standard of balance of probabilities in neglect and uncontrollability matters, a court 
would and should be influenced by the seriousness of the proceedings and of the allegations raised. 
It is recommended that, in care proceedings, the civil standard of proof be adopted and a provision 
to that effect be incorporated into the new Child Welfare Ordinance. The criminal standard of proof 
beyond reasonable doubt is not appropriate in care proceedings, in which a concern for children's 
welfare must be combined with a concern for their rights and liberty and for the rights of their 
parents. If the criminal standard were adopted, a failure to meet this standard might result in a 
failure to give children the protection they need. Further, the adoption of the criminal standard 
would be incompatible with the principle that care proceedings should manifestly be civil proceed
ings. As has been pointed out in Poole and Poole v. Hunt, non-criminal proceedings before a 
Childrens Court have much in common with custody proceedings in matrimonial disputes.2J9 The 
recommendation that the civil standard of proof should be adopted reflects this similarity. It is 
logical that the same evidential rule should apply to a custody argument between parents as to a 
custody argument between the state and a child's parents. Indeed, although the judgment of Mr 
Justice Zelling in Poole's case did not cite Briginshaw, it echoes the principle stated by Mr Justice 
Dixon. After stating that, in neglect proceedings, the case must be proved on the balance of 
probabilities, the Judge added: 

Nevertheless questions such as these are of importance both for the child and its parents and his siblings and 
they can only be decided bearing in mind the serious consequences of making or refusing an order.240 

325. Other Rules of Evidence In considering the nature of care proceedings brought under s.l of the 
Children and Young Persons Act 1969 (UK), Lord Widgery described these proceedings as 'essen
tially non-adversary, non-party'24J and characterised them as 'an objective examination of the 
position of the chiId'242 in which parents and others concerned in the child's care must take part. 

Section I is not set up in such a form as to provoke a contest between the [applicant] and the parent or, even 
more, the child and the parent.243 

237 id.,361-362. 
238 (1960) 33 AUR, 521, 524-525. 
239 (1979) 22 SASR 293, 299. There ZelJing J stated: 'The provisions as to the care and custody of a neglected 

child are merely a species of the wider genus custody. A custody argument between parents is an argument to 
which the civil. onus applies. No different considerations apply where the contest in custody is between an 
infant and an institution.' (He cited the judgment of Cussen J in The King v. Dunkin .. Ex parte De Vries [1917] 
VLR 655.). 

240 (1979) 22 SASR 293,300. 
241 Humberside County Council v. DPR (an infant) [1977]3 All ER 964, 967. 
242 id., 966. 
243 id., 966. 
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These comments raise questions about the nature of the new procedure proposed by the Commis
sion. Although the special nature of care proceedings requires som~ relaxation of formal courtroom 
procedures, it is not recommended that the adversarial framework be wholly rejected. As an English 
report has noted, Lord Widgery's remarks bring into the open the essential ambiguity of care 
proceedings.244 On the one hand the aim is to look after the interests of the child concerned, but, on 
the other, there will be occasions when the application is contested, and it must be recognised that 
the court's primary task is to decide, on the basis of the evidence presented by the parties, whether 
the applicant has made out his case. It is therefore unhelpful to describe the proceedings as 'non
adversary'. Nevertheless, while the adversarial framework should not be rejected, provision should 
be made for the use of modified procedures when these are appropriate. There are a number of 
precedents for provisions designed to permit departures from formal evidential rules. These allow 
the relevant court to proceed in an informal manner24S, to inform itself on any matter in such 
manner as it thinks fit and not be bound by the rules of evidence246, and to act on any statement or 
document which may assist it, whether or not this statement or document would be admissible in evi
dence.247 The new Child Welfare Ordinance should provide that, when hearing an application for a 
declaration that a child is in need of care, the Childrens Court: 

• shall not be bound by the rules of evidence; 
• may inform itself on any matter relating to the proceedings in such manner as it thinks fit; 
• is not bound to act in a formal manner; and 
o may act upon any statement or document whether or not that statement or document would be 

admissible in evidence. 

!he ~ommission acknowledges that such statutory injunctions are not always observed, particularly 
In trIbunals constituted of lawyers accustomed to the traditional laws of evidence. However, the 
appointment of a specialist magistrate and the Youth Advocate, together with the provisions of the 
~ew Ordinance, may ensure that there is a greater charice ofthe legislative instructions being obeyed 
In the Childrens Court. The Commission's recommendations are designed to permit the Childrens 
Court to adopt a flexible approach when dealing with care proceedings. However, there is one 
principle which should be preserved.24K The proposed provision should not derogate from the 
parties' right to be informed of the evidence placed before the court and, in appropriate cases, to test 
or contradict it. 

326. Admitting the Case As a report on care proceedings in England points out, in theory it should 
be possible for the child to make a formal admission in re~pect of the allegations made by the 
applicant.249 If this were to occur, the court could make an order without hearing evidence on the 
child's situation and needs. The Commission agrees with the report's conclusion that admissions of 
the whole case on the part of the child are generally inappropriate in care proceedings.2so The same 

244 ABAFA Report, 22. 
245 For example, C~nciliation and Arbitration Act 1904 (Cwlth), s.40(1)(b); Children's Court Act 1973 (Vic), 

s.20(2), and FamIly Law Act 1975 (Cwlth), s.97(3). 
246 For example, Conciliation and Arbitration Act 1904 (Cwlth), s.40(l)(b); Administrative Appeals Tribunal Act 

1975 (Cwlth), s.33(J)(c); and Children's Protection and Young Offenders Act 1979 (S.A.), s.17(1). The A.C.T. 
Police also drew attention to the Coroners Ordinance 1956 (A.C.T.). This states that: 'The Coroner sha:!1 not be 
bound to observe the rules of procedure and evidence applicable to proceedings before a court of law.' It was 
the police view that the flexibility which a provision of this kind permits should be available in non-criminal 
proceedings involving children. Submission, 8. 

247 For example, Juvenile Courts Act 1971 (S.A.), s.58(2); and Child Welfare Act 1939 (N.S.W.), s.8IB. The latter 
section is confined to cases involving children who have allegedly been ill-treated or exposed, but it has been 
proposed that it should be amended to apply to all care proceedings. (See Green Paper, 36). For a discussion of 
the deficiencies of s.8IB, see Lucas, ' "Evidence" and the Child Welfare Act,' (1979) Law Society Journal, 81, 
82-83. 

248 Lucas, 85. 
249 ABAFA Report, 30. 
2.10 id., 31. The working party did, however, recommend that it should be possible for a legally represented child 

to admit the primllry ground (Le., that he came within one of the categories of children in need of care as 
defined in s.I(2) of the Children and Young Persons Act 1969 (UK» but not that he was in need of care or 
control which he was unlikely to receive unless the court made an order. In the Commission's view it is 
preferable for the court to hear the applicant's evidence on both aspects of the case. 
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comment could be made about possible admissions by the parents. In dealing with an application 
for a declaration that a child is in need of care, the court's task should be to assess the child's 
situation and to determine whether it is such as to necessitate Gourt intervention. It cannot do this if 
it is deprived, by a formal admission, of the opportunity to hear the applicant's evidence. T~e .law 
should therefore make it clear that it is not open to the child or parents to make such an admIssIon. 
327. Interim Orders The law governing the remanding of children at present dealt with as neglected 
or uncontrollable is unclear. 251 It is recommended that it be amended to indicate precisely the 
courses open to the court when it wishes to adjourn care proceedings. The court should exercise 
close and direct control over any remand in custody, and therefore the existing practice of adjourn
ing matters on condition that a child live where directed by the Director of Welfare should be 
abolished. Because care proceedings should be quite distinct from criminal proceedings there should 
be no possibility of releasing the child on bail. The courses open to the court when it wishes to 
adjourn a case should be as follows: 

o Live at home. To permit the child to return home or to continue to live at home. 
o Live with a suitable person. To direct that the child be placed, or remain, in the care of a 

suitable person. By this means it will be possible for the child to be placed with a relative or 
other person who is willing to care for him. It is not intended that this power be used to place a 
child in the care of the Director of Welfare. If the power were so used, the result would be the 
revival of the live where directed order. 

o Approved home or shelter. To direct that the child be placed, or remain, in an approved home 
or shelter. Certain homes should be designated by the Director of Welfare as approved homes 
for remand purposes. Among the homes which could be so designated are Marymead Chil
dren's Home, and homes run by Dr Barnardo's and the Richmond Fellowship. As at p~esent, 
the homes run by voluntary organisations should not be compelled to accept a chIld on 
remand. Only if they are willing to accept a child should the court place him in the care of such 
an organisation. Quamby Children's Shelter should continue to perform a residual function, 
but it is only in exceptional circumstances, when no other suitable placement is available, that 
a child who is the subject of care proceedings should be placed in this shelter. The holding of 
such children in the same premises as children alleged or found to be offenders is thoroughly 
objectionable, and must be tolerated only because the number of n~n-criminal children 
coming to notice in the A.C.T. is probably too small to warrant the operatIon~ by the proposed 
Welfare Division, of a separate receiving home for children in need of care. In each case the 
court should specify the home in which a child is to be held. 

e Hospital. To direct that the child be placed, or remain, in a hospital. This power is necessary to 
allow the holding of a victim of child abuse in hospital. However, on occasions it may also be 
used to permit a placement in a psychiatric ward. In practice the power to place the child in a 
hospital can be exercised only with the agreement of the hospital superintendent or other 
person authorised to control admissions. 

It is recommended that, except in exceptional circumstances, no period of adjournment exceed 21 
days. It is further recommended that, if no order is made by the court within six months of the 
making of an application for a declaration that a child is in need of care, the proceedings should 
lapse. As has been noted in the description of existing procedures with regard to neglected and 
uncontrollable children, a feature of these proceedings is the frequent use of adjournments while 
further inquiries are made and possible solutions explored.252 Although this is understandable, 
protracted proceedings are undesirable. The recommendations for time limits are intended to lead to 
the speedier disposition of non-criminal matters. If adjournments were no longer than 21 days, the 
court would be able to take a close interest in each case and would be able to curb any tendency for 
those involved to handle a case in an aimless and irresolute manner. The disadvantage of short 
periods of adjournment is that children are continually brought back to court for what to them 
seems a pointless procedure, since the result is no more than another adjournment. Repeated formal 
appearances at which nothing is decided other than the need for a further adjournment are disturb
ing and incomprehensible to a child. This problem can be avoided by empowering the court to 
dispense with the child's attendance when it is reasonable to do so. 

251 See para.42, 43. 
252 See para.266. 
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328. Reports to Assist the Court When dealing with an application for a declaration that a child is in 
need of care, the court may derive benefit from written reports containing two types of information. 
On the one hand are reports (referred to here as 'social inquiry reports') the purpose of which is to 
give information and opinions on the personality of the child and his parents their health the 
famil~'s.soci~!.situation, a,nd the child's proble~s a?d needs. On the other hand ar~ reports (ref~rred 
to as dISpOSltlOn reports) the purpose of WhICh IS to present a recommendation as to the most 
appropriate order to be made in respect of the child. A consideration of the use which should be 
made of social inquiry reports raises difficult problems. As has been pointed out in Chapter 5, when 
the court requires background information regarding a young offender, it should be permitted to 
request a social inquiry report, but it should be permitted to do so only after the offence has been 
admitted or proved.25J Preparation of a social inquiry report requires serious intrusion into a 
family's privacy and may produce prejudicial information. Hence the compilation of the report 
should be undertaken only after society's right to intervene in the life of the child and his family has 
been est~bIished to the satisfaction of the court. At first sight a similar principle should always be 
applied In care proceedings, and a social inquiry report should be requested only after the court has 
declared the child to be in need of care. Such a principle is not, however, appropriate to proceedings 
of t~is kiud, since it is. on~y ?y understanding the child's background and needs that the court may 
deCIde whether the chIld IS In need of care. Yet, as an English analysis of the problem has noted 
objection can be taken to the inclusion, in a social inquiry report, of information relevant to th~ 
court's decision whether it .has jurisdiction to make an order.254 This analysis puts forward the view 
that report writers should confine themselves to the presentation of material designed to assist the 
court to decide what type of order to make.2SS This solution does not take into account the contribu~ 
tion which the provision of background information can make at the adjudication stage of the 
process. It should be possible for social inquiry reports to be submitted before a child has been 
declared to be in need of care. The information which such reports contain can be directly relevant 
to the jurisdictional decision which the court must make. A similar view was adopted in Porter v. 
Sinnott, a decision of the South Australian Supreme Court.256 There Mr Justice Walters held that the 
complainant in proceedings alleging a child to be in need of care and control was permitted to 
tender a social background report in order to make out the allegation. The Judge relied on the 
wording of s.42(1)(d) of the Juvenile Courts Act 1971 (S.A.) This stated that a court hearing an 
allegation that a child is in need of care and control shall not be bound by the laws of evidence and 
may admit any evidence which will assist in determining the allegation in the best interests of the 
child. The Judge commented: 

I also think that the antecedents of the child - his conduct and past history - can become a very relevant 
consideration in determining whether his best interests will be served by securing adequate care and control 
for him. Without a knowledge of his antecedents, I scarcely think that the court would ordinarily be in a 
position to decide where his best interests lie.2S7 

Nevertheless, the power of the court to order the preparation of a social inquiry report before a 
declaration has been made should be carefully limited. The approach suggested by the United States 
Juvenile Justice Standards Project offers an attractive compromise, since it reflected both a recogni
tion of the importance of background information at the adjudication stage, and the need to protect 
the family ag~inst intrusive and inappropriate collection of background information. The Project's 
recommendatIon was that the court should authorise the preparation of social inquiry and other 
reports onl~ after it has determined, on the basis of the evidence presented, that there is probable 
cause to belIeve that the child comes within the court's non-criminal jurisdiction.258 

Because of the intrusive character of the proposed investigation, the proceeding to authorize an investigation 
shOUld be conceptually similar to judicial authorization of search warrants in criminal cases, and the substan-

2SJ See para.l69. 
254 ABAFA Report. 36-37. 
m id., 37. 
256 (1975) 13 SASR 500. 
251 id., 504. 
258 Juvenile Justice Standards Project, Standards Relating to Abuse and Neglect, (1977), 101. 
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tive standard is drawn from the criminal law norm of 'probable cause'. The court should determine there is 
good reason to believe the petition will ultimately prevail ... 2S9 

Further, the Project recommended that the court should exercise close control over the inquiries 
undertaken and should be satisfied that they are necessary 'for developing reasonably adequate 
informatio~ .• 260 The types of inquiry which the court should be able to authorise a member of the 
proposed Welfare Division or the Capital Territory Health Commission to undertake before adjudi
cation are: 

El interviews with the child and his parents 
o home visits 
(!) psychiatric, psychological or physical assessments of the child; 
(!) interviews with school personnel; and 
C' interviews with doctors, psychologists and representatives of other agencies which have dealt 

with the child. 
In the proposed care proceedings the procedure .;:nvisaged is that the Youth Advocate should 
present the evidence which led him to file the application for a declaration that the child is in need of 
care. If the evidence satisfies the court, it will make a declaration. If the evidence leads the court to 
the conclusion that there is probable cause to believe that the child is in need of care, but that it 
requires further information, it may call additional witnesses, or order the preparation of a ~ocial 
inquiry report. On occasions the Youth Advocate may request the court to order the preparatIOn of 
such a report. In contrast to social inquiry reports, cov1'ideration of the preparation and use of 
disposition reports does not raise difficulties. Clearly the court is justified in ordering such repo~s 
only after a declaration that the child is in need of care has been made. These report~ should cont~1O 
recommendations as to the order which the court should make. They should be detatled and speCific 
and present a case plan indicating precisely what forms of assistance and support ?l'e thought to be 
needed. Finally, with regard to both types of report, an important comment made 10 a report of the 
Juvenile Justice Standards Project should be noted. This report pointed out that unless welfare 
personnel and others who write reports are adequately trained and educated, the opinions expressed 
in their reports, may not qualify as expert opinions, and the courts should weigh their views accord
ingly.261 

329. Access to Court Reports This subject has been dealt with in Chapter 5262, and the recommenda
tions for access, by parents and child, to any reports tendered to the court, apply equally to care 
proceedings. However, because care proceedings sometimes involve very young children, there will 
be cases in which the child is obviously too young to be informed of the contents of the reports. It 
should be left to the court's discretion to decide when a case comes into this category. Whenever a 
child or a parent is represented by counsel, his legal representative should be given access to any 
reports tendered. 

Legal Representation263 

330. The Need Some might argue that in care proceedings there is no need for a lawyer to represent 
the child. It might be thought that the child's interests are protected by the magistrate, the proposed 
Youth Advocate and the welfare or health worker who makes the principal report to the court. A 
lawyer representing the child could be seen as hindering the court. A lawyer might insist on 
adversarial procedures and might utilise technicalities to prevent the child obtaining the help he 
needs. Such arguments confuse the roles of the principal participants in the proceedings. These roles 
are as follows: 

2S9 id., 101. 
260 id., 102. 
261 Juvenile Justice Standards Project, Stan4ards Relating to Abuse and Neglect, (1977), 116. 
262 Para.l70. 
263 See generally the discussion and recommendations in relation to legal representation in criminal proceedings 

(para.183f.). Note particularly the discussion of the current law and practice, and the recommendations 
relating to access to legal representation, servicing of legal aid and continuing legal education, which apply 
equally to care proceedings. . 
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It Magistrate. The magistrate's role is to make the decision upon the basis of the evidence and 
arguments put to him. He must determine what is in the best interests of the child, in a~l the 
circumstances of the case, having regard to the child's wishes, the parents' wishes, background 
reports and the submissions of the Youth Advocate. Where the child is sufficiently mature to 
express a wish, his wishes are one element to be considered by the court. 

e Youth Advocate. The Youth Advocate initiates care proceedings, rather than defends them. He 
presents evidence to the court in relation to the exploration of alternatives to court proceed
ings and welfare reports received from government and voluntary agencies. 

• Welfare worker. The welfare or health worker's role is, as in criminal proceedings, to present to 
the court a factual report as evidence upon which the magistrate may base his decision. 

e Lawyer. The presence of a legal representative of the child in care proceedings leaves the 
adjudicator free to concentrate on the performance of his judicial functions. The legal repre
sentative assists the court in the performance of its role by ensuring that the child's wishes and 
interests are presented to it. The lawyer helps to alleviate the special disadvantages which a 
child faces when he appears before a court. 

Thus the lawyer in care proceedings plays a role quite separate from that played by other members 
of the court. His presence does not obstruct the court's functioning. Legal representation of the child 
is not incompatible with the purposes of care proceedings. A distinctive argument in favour of the 
representation of children in these proceedings is that it enables children to be independent of their 
parents. 264 If the child is unrepresented it may be only the views of the parents which are effectively 
presented to the court. Representation ensures that the child is not forced to rely on his parents (with 
whom he may be in conflict or whose fitness may be challenged) to express his views. Further, the 
work of the Youth Advocate should ensure that only the most difficult and serious care cases come 
before the Childrens Court. These are the cases which will have a greater potential impact on the 
child and will therefore exhibit a correspondingly greater need for representation. In short, the 
introduction of the new care proceedings would not make legal representation unnecessary. There 
will be cases where the evidence is disputed and requires testing by cross-examination. In all matters 
the possibly far reaching consequences of a declaration that a child is in need of care require that an 
opportunity be provided for the child's views to be put before the court. The role of the legal 
representative is to ensure that the child's views are presented to the court and so to safeguard the 
child's interests. 

331. Next Friend As in criminal proceedings, the primary function of the child's representative is to 
express the wishes of his client and to seek to influence the decision of the court accordingly. There 
are obvious difficulties in performing this function in cases involving very young children, or 
children otherwise unable to exprei\s their views to their representative. As has been noted, parents 
cannot always be relied upon to protect the child's interests in care proceedings. The solution 
favoured by the Commission is to empower the Childrens Magistrate to appoint a 'next friend' of a 
child, where he thinks it to be in the interests of the child to do so. Such a person would be able to 
speak for the child in court proceedings and, more particularly, give instructions to the child's legal 
representative. Such a solution has found favour in the legislation of other jurisdictions26s and in 
recent reports,266 The appointment of a next friend would enable the child's representative to carry 
out his primary duty where the child is not sufficiently mature to express his views. The new 
Ordinance should accordingly state that: 

• the magistrate may appoint a 'next friend' to act for the child, and 
• the next friend may, on behalf of the child, bring any proceedings under or in relation to the 

Ordinance that the child might have brought, and defend, on behalf of the child, any proceed
ings brought against the child, whether under the Ordinance or otherwise. 

264 The need for provision to be made for children to be separately represented has been strongly advocated in 
recent reports. See, for example, Commission of Inquiry into Poverty, 307 (Recommendation 2); Justice 
R.eport 24-5; Jllvenile Justice and Delinquency Prevention, 559-61. A similar view has been expressed by the 
Department of the Capital Territory. Submission, 51. 

26S For an example of a provision allowing the appointment of a guardian ad litem see: Children and Young 
Persons Act 1969 (U.K.), s.328 (inserted' 'by the Children Act 1975 (U.K.), s.M). The guardian ad litem 
performs functions similar to those proposed for the next friend. 

266 Standing Committee on Housing and Welfare of the A.C.T. Legislative Assembly, Report No 8: Child Welfare, 
(1978),63; Juvenile Jllstice and Delinqllency Prevention, 555; Green Paper, 34. 
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332. Principles In the previous chapter emphasis was placed on the need to avoid resort to court 
proceedings in non-criminal matters. Attention was paid to the importance of developing pre.ventive 
services] and of filling certain gaps in existing welfare services in the A.C.T.2 The use of chIld care 
agreements3 and case conferences4 was recommended in order to facilitate a search for informal 
solutions to children's problems. In addition, the conditions to be satisfied before a child could be 
declared to be in need of care were formulated with a view to discouraging unnecessary coercive 
intervention. The importance of narrow, restrictive definitions was stressed, as was the need for the 
applicant to establish, in every case, that non-coercive measures have proved un~atisfactory or. are 
inappropriate.s This chapter deals with the powers of the Childrens Court when lI~formal SOIU~IOr:S 
have failed and it is necessary for an order to be made consequent upon a declaratIOn that a chIld IS 
in need of care. In care proceedings the avoidance of criminal connotations must be reflected not 
only in the procedures employed but also in the dispositional orders available to the Childrens 
Court. Quite apart from questions of stigma, a system which makes little distinction between 
measures appropriate for difficult and needy children and those appropriate for children guilty of 
serious crime is inept and unfair.6 Further, the use of such measures is likely to be resented by the 
children involved and to create a sense of injustice.' However, the conclusion that the dispositional 
orders should be different from those available for offenders does not answer difficult questions 
regarding the principles which should underlie the use of coercive measures. It is not enough to 
assert that these measures should reflect a desire to protect children and promote their welfare. 
Benevolence as has been noted8 has its own dangers. Once it has been established that the aim is to 
further a child's welfare, there 'is a risk that both the child and ~1is family will be :-lUbjected to 
sustained measures whose scope and duration may exceed what the child's situation !"equires. In 
Chapter 5 it was pointed out that, when an offence is proved, the prin~iple ?~ 'just deserts' can, by 
setting upper limits to intervention, provide a rough framewGik for a dISposItIonal system. No such 
limits are implicit in non-criminal procedures. There is, therefore, a need to formulate principles on ~ 
which to base dispositional decisions in the lives of children declared to be in need of care. Before 
this task is uttempted, it is necessary to broadly classify such children into the abused, the neglected, 
the abandoned, those whose behaviour is harmful to themselves and those in conflict with their 
parents. Although for members of each group the overall aim of l",Hervention is the furtherance of 
the child's welfare, the way that this objective is pursued will vary from group to group. For some, 
the aim will be to do something to the child in the hope of effecting some sort of change. For others 
the aim will ;:.e the creation of a normal, caring environment. This may be achieved either by 
providing services to assist the family or by finding a new placement for the child. In short, a 
dis~inction must be made between intervention designed to provide individual therapy. and inter
vention designed to ameliorate the situation in which the child is livirig. On occasions both types of 
intervention may be needed. A child who has been physically abused by one of his parents may 
require surgical treatment and psychiatric care, together with removal f~o~ the custody of the par~nt 
who inflicted the injuries. Nevertheless, in seeking to formulate prmcIples relevant to the dIS-

Para.287. 
Para.288-290. 
Para.286. 
Para.291. 
Para.294f. 
Gough, 'Beyond Control Youth in the Juvenile Court - the Climate for Change', in Teitelbaum and Gough, 
271,273. 
id., 283, 
Para.109, llO, 113, ll8. 
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positional process, the reformer should bear in mind the distinction between therapeutic interven
tion and protective intervention. For example, the argument that 'nothing works'9 might engender 
caution if individual therapy is the aim. However, it is irrelevant if the aim is to remove a child to a 
more normal environment because the home situation is intolerable. Accepting that benevolent 
intervention may take different forms, what principles should be reflected in the procedures and 
measures employed once a child has been declared to be in need of care? 

• The need for caution. Society should display the utmost caution before sanctioning coercive 
intervention. There are several reasons for adopting this position. By definition the children in 
respect of whom the court must make its decisions are not being dealt with because they have 
committed an offence. The justification for intervening against the wishes of a child and his 
family is less obvious than when an offence has been proved. Further, in addition to general 
doubts about the benefits to be derived from any form of intervention, particular reservations 
must be expressed about measures employed for therapeutic purposes. Finally, the ability to 
predict what will happen to a child in future without court intervention is limited, as is the 
ability to predict how this intervention will affect his future development and behaviour. 10 

• Preservation offamily autonomy.1l Wherever possible, the autonomy of the family should be 
respected and, when it is necessary to intervene, it is important not to lose sight of the need if 
at all possible to preserve family links and to encourage parents La retain or resume responsi
bility for their children. A Canadian report has pointed out that older child welfare theories 
facilitated the supplanting of parents by the state. Now more emphasis is being placed on the 
need for them to retain responsibility or at least to retain part of it and share it with the state. 12 

• Combination of flexibility and independent review. Children's needs and their family circum
stances can change quickly, and it is therefore necessary for the measures employed to be 
flexible enough to accommodate these changes. Under the present Ordinance the court may 
make orders such as a committal as a ward or a live where directed order. These orders permit 
a great deal of flexibility, since those who administ,~r them are able to vary the conditions of 
supervision or placement and, within legislatively or judicially prescribed limits, to determine 
the nature and duration of intervention. In Chapter 6 objections have been raised to the use of 
orders which confer such broad discretionary powel"s.13 The arguments put forward in that 
chapter are just as applicable to children in need of care as to offenders. Although, when 
children in need of care are involved, society's purposes are solely benevolent, it is important 
not to lose sight of the reality of the intervention and the interference and restraints which 
result. In view of this, and because it is desirable both to exercise caution with regard to 
intervention and to preserve family autonomy, society should be compelled, from time to 
time, to re-examine the justification for the continuance of the measures imposed by the court. 
If the interests of the child and the family are to be protected, this scrutiny should be 
undertaken by an agency independent of those responsible for providing the necessary ser
vices. The aim must be to combine this protection with procedures which avoid rigidity and 
permit society to respond to changes in the child's needs and in the family's situation. 

333. Implications When the Childrens Court has declared a child to be in need of care, careful 
limitations and controls should be imposed on the dispositional process. Both the nature and 
duration of compulsory intervention in the lives of children and their families should be kept to a 

, minimum. The means by which this should be achieved at the dispositional stage are as follows. 

10 

II 

12 

Il 

• Guidelines. The new legislation should embody guidelines designed to assist the court in the 
selection of the appropriate measure. In every case in which intervention is required the court 
should employ the least intrusive measure necessary to protect the child or to promote his 
welfare. This criterion is designed to underline the need for caution regarding the value of any 
form of intervention and a commitment to the preservation of family autonomy. It follows 
that the physical separation of a parent and child 'or the rp,moval of guardianship from the 

Para.II3. 
Andrews and Cohn, (1977), 85-88. 
For a discussion of this principle, see Juvenile Justice Standards Project, Abuse and Neglect, (1977), 37-38. 
Admittance Restricted, 14. 
Para.l97. 
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parents should be a last resort. Before making an order in respect of a c.hild. ~eclared to b~ in 
need of care, the court should, as far as possible, ?ave reg~rd to the desirabIhty of preservIIl:g 
and strengthening the relationship between the chdd and ~IS parents and .other me?1bers o~ hIS 
family. A child should not be removed from home, or hIS parents depnv~d of hIS guardIan
ship unless the child's welfare cannot be adequately safeguarded otherWIse than by such an 
ord;r being made. 14 The use of general directives such ~~ these s.eems preferab~e to the more 
cumbersome method of attempting to spell out the conditlons whIch must be satisfied before a 
particular type of measure may be emp.loyed.1s . '" . . 

(;) Upper limits. The need to display caution before mtervem~g m the I.Ives .of ~ chdd and hIS 
family, and the lack of any in-built controls su.ch as are provId.ed by tanffpnnciples, me~n .that 
the duration of coercive measures employed m care proceedmgs should be car~fully hmI.ted. 
Apart from reliance on the suggested guidelines, there are two methods of seekm~ to achIeve 
this aim. Upper limits may be legislatively prescribed. For example, th~ new ChIld Welfare 
Ordinance could provide that, when a child has b~en declared to be m need of care, any 
supervision or residential order should hav~ a m~x~mum t~rm. of one or two years. S~ch an 
approach is objectionable for two reasons. FIrst, hmits of thIS ~m~ would be. to~ally arbI~rary. 
The setting of one upper limit rather than another could not be JustIfied by pnnciple. ~rbIt~ary 
upper limits are particularly inappropriate in view of the fact that the range of. situatl.ons 
which will come before the court in care proceedings will be. gr.eat. C:are proceedmgs mIght 
involve a one-year-old victim of child abuse or a 16-year-old VIctim of I?Cest, a sev~n-year-old 
whose parents are seriously neglecting him or a 15-year-old at odds WIth over-stnct paren~s. 
An upper limit which might be justified for one ty~e o~ case would h~ve no releva~ce LO 
another. Secondly, if the court is constrained ?y a legislatlv~ly fixed maXImum term, chddren 
whose homes are unsatisfactory may not receIve the protection they ~eed: Wh~n a fi~ed-term 
order expires, it is necessary to return a child to his home. ~he ~ome SItuatIOn mIght stlll be the 
same as it was when the original order was made. The termma~lOn of the order could place the 
child at risk. Although in such a situation it would be pOSSIble for the ~ outh Advocate. to 
institute new care proceedings, this would be a cumbersome and uncertam way of ensunng 
that the child is protected. The second method by which controls. may be place~ on the 
duration of intervention in the lives of chil1 and parents is by regular mdependent reVIew. The 
Commission prefers this approach. Orders made in car~ proceedings sho~ld ?e open-ended, 
but they should be reviewed annually. No order made m respect of a chdd m need of c.are 
should rernain in force after the child attains the age of 18. Suc~ a system offers pro~e~tlOn 
against the continuation of unjustified intervention, b~t it also aV~)lds the dangers to whIcn the 
expiry of an arbitrarily fixed term can expose the chdd .. The Chlldrens ~ourt s~ould as~u.me 
responsibility for the annual review of all orders n~ade m care proceedmgs. ThIS conclUSIOn 
accords with the Commission's view that the reVIew process. should be ~n?ertaken by an 
agency independent of the persons and organisations responsI~le .for p~ovIdmg welfare ser
vices. It also accords with the conclusion that the proposed speciahst Childrens Court shoul? 
exercise more control over the nature and duration of dispositiona! measures~ and that It 
should take a close and continuing interest in the progress of chIldren sU?Ject to these 
measures. Further in addition to arguments relating to the role of the court, It must not be 
overlooked that the number of children in need of care who will appear before ~he A.C.T. 

Cf. Juvenile Courts Act 1971 (S.A.), s.3 and Children'S Protectio~ and.Yo~ng Offen?ers Act 19:; (S.A.), s.7. 
Quebec's Youth Protection Act 1977 contains particularly intcrestm~ directives. ~~ctl~n 3.states. Respect f~r 
the rights of the child must be the d~termining consideration in ?Ia,kmg any ?ecI~lon. m ~IS regard ~nder thiS 
act' Section 4 states: 'Such decision must contemplate the chIld s remammg m hiS lla~u!al ~nvlron~ent. 
Where the child has no family or must be removed from it, such decision must contemplat,: hiS bel.ng prOVIded 
with conditions of life and development as nearly similar to thos: of a normal famIly envI~onment as 
possible.' See also the recomrr:.endation in a Victorian report that, Wlt~ regard to maltre~ted chIldren, pro
visions should be written into the legislation requiring the present environment of the chll~ to be balanced 
against available alternatives before a decision to intervene is taken. See Report of the Child Maltreatme,l/ 
Workshop, (1976), 38. . 19 120 
For an exampie of this approach, see Juvenile Justiu: Standards ProJect, Abuse and Neglect, (1977), 1 - . 
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Childrens Court will be smal1. 16 The creation of a special board of review is therefore not 
warranted.

17 
There are, however, dangers in a system which employs open-ended orders. 

There is always the possibility that an existing order will be continued without the submission 
of evidence justifying this course. The new Child Welfare Ordinance should make it clear that, 
at any review hearing, the Childrens Court may order (he continuance of an order only if it is 
satisfied that it is not possible to meet the child'::; needs other than by a continuance of the 
0~~er.18 Further, as is explained below, in addition to the proposed review procedure, pro
VISIon should also be made for the Childrens Court, at any time during the currency of an 
order, to hear an application for the variation or revocation of an order. This procedure would 
provide a further protection against the dangers of orders which do not specify a term. Finally, 
though it has been proposed that provision be made for open-ended orders, it is not intended 
that orders should necessarily take this form. The court should be empowered to specify a 
particular term when this is appropriate. In this way the court will be able to fashion its own 
controls over coercive intervention. Review procedures will be discussed below.19 

• Variation and revocation. Regardless of the nature of the order or of any term specified by the 
court, there should be provision for application to be made to the court for a variation or 
revocation of the order. In ihis way substantial protection can be given to the family, since any 
change in the situation of the child or family can be brought to the court's attention and the 
ntlcessity for the continuance of the order scrutinised. Tbe procedures to be em~loyed to 
secure a variation or revocation of an order wiH be discussed below.20 

334. Outline of Proposed Measures Once a child has been declared to be in need of care, tlJe 
following measures should be available to the A.C.T. Childrens Court: 

• supervision order; 
• residential order; 
e order making the child a ward of the Director of Welfare; and 
• order committing the child to an institution run by the N.S.W. Department for Youth and 

Commuuity Services. 

This range of measures is proposed with the object of creating a distinctive system for non-offenders. 
However, the complete separation of children in need of care from offenders is not practicable. 
Residential and committal orders will be available for children in both categories. Nevertheless the 
aim has been, as far as possible, to. design a system free of criminal connotations. Accordingly tvlo of 
the ?1easures at present available to the Childrens Court under s.55 of the existing Child Welfare 
Or~II1ance should not be re-en@cted. These are an admonition and discharge, and a probation order. 
NeIther of these is appropriate in the non-criminal jurisdiction of the Childrens Court. Under the 
procedure proposed by the Commission, a child can be declared to be in need of care only if the 
court is satisfied that he is unlikely to receive suitable care unless the court makes an order. Hence 
the power to admonish or counsel a child would not be required, since, by definition, a child whose 
case c~n be dealt with in this way would not be a child in need of care. The making of a probation 
order lI1 respect of a non-offender is particularly inappropr3ate. Attention has been drawn to the 
Childrens Court's need, under the present Ordinance, to place very young neglected children on 
probation.

21 
In the public mind probation is associated with the punishment and control of offend

ers. Interviews by members of the Commission with children dealt with as uncontrollable revealed 
that some of them shared this perception. Some of those who had been placed on probation were 
resentful that they had been treated in the s:::me way as offenders. In the case of very young 
probationers the unsuitability of the measure is obvious. What the court needs in such a situation is 
an order which will acknowledge that it is the parents who need assistance. By its nature a probation 
order is dh·ected against the child. The Commission's recommendation that the supervision order 

16 
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Between I June 1978 and 31 May 1979 the A.C.T. Childrens Court dealt with 63 neglect and uncontrollability 
matters. 
Cf. Green Paper, 25. 

This tesr is similar to that which must be applied before the court declares a child to be in need of care. 
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replace the probation order is designed to produce a measure which is less stigmatising than a 
probation order and which is explicitly concerned with the child's total situation. Like the probation 
order, however, the supervision order should include conditions directed towards the child. The 
proposed supervision order would have much in common with a probation order. A supervisi'on 
order should be designed to provide support and assistance for the child in the community. Where 
appropriate the order should apply to the child's parents as well as to the child, and the law should 
make it clear that, when a child has been declared to be in need of care, the Childrens Court has the 
authority to impose obligations on the parents.22 

Supervision Orders 
335. Nature and Purpose A supervision order should permit the child to remain in his parents' 
custody. Support and assistance should be offered to the child and the parents. Responsibility for 
seeing that the necessary support and assistance are provided should be placed on a supervisor. In 
selectlng this supervisor, the court should have two possibilities open to it. The court should be 
permitted to place the child under the supervision of the Director of Welfare. Such an order would 
permit the Director to nominate an officer of the Welfare Division to act as the supervisor. 
Alternatively, the court should be empowered to nominate any other person to act as the supervisor. 
The purpose of this second type of order would be to permit the appointment of any person -
whether in a government agency or not - to provide supervision and advice. Someone known to the 
family, for example, or a member of a voluntary agency, might be an appropriate supervisor. Thus it 
would be open to the court to fashion various types of order and, in so doing, to make imaginative 
use of community resources. The new Ordinance should make it clear that, when making a super
vision order, the court should be empowered to impose obligations on the parents of the child. The 
support and assistance provided within the framework of a supervision order may take a number of 
forms. The court may direct the supervisor to endeavour to arrange the provision of specific services, 
such as advice on budgeting or home management. Help with health matters or child-rearing 
problems might be provided by a community health nurse. Normally the supervisor would provide 
counselling for the parent and the child. In all cases he should make periodic checks of the child's 
weB-being. In addition, there will sometimes be situations in which the child might benefit from 
psychological or psychiatric treatment. Although care must be taken to avoid making ~he comp,ul
sory provision of such treatment a condition of a supervision order23, the order can prOVIde a settmg 
in which reasonable psychiatric or psychological treatment might be provided on a voluntary basis. 
Finally, a requirement that a child attend a day-care centre can appropriately be made ~ condit!on 
of a supervision order.24 This could be employed when the parents are unable to cope WIth a chIld, 
but the situation is not such as to require the child's complete removal from home. Like all condi
tions of supervision orders, such a requirement should be designed to support and preserve the 
family, while at the same time ensuring that the child receives the assistance and protection he needs. 
As with probation orders, supervision orders should embody precise conditions and directions, so 
that the obligations of all partie:'l are made clear. The writer of the background report, the Youth 
Advocate, the child and his parents, and, where appropriate, the supervisor, should assist the court 
in formulating a specific plan in each case. Where it is not practicable to do this at the dispositional 
hearing, a detailed plan should be prepared as soon as possible and submitted to the court for 
incorporation into the order. Parents and child should be fully consulted in the development of a 
plan. This should indicate to them that the proceedings are intended to be helpful, not punitive. It is 
envisaged that the specialist magistrate should be closely involved in the formulation of the order 
and that, as a result, supervision orders should be the antithesis of the present probation orders 
which leave a good deal to the discretion of the supervising officer. Too often orders involving a 
child's supervision at home embody vague plans and ill-defined goals. If objectives are not clearly 
identified sound evaluation of the intervention is prevented and the child's situation may continue 
unchanged. Alternatively, casework might continue for a long period, at great public cost, with little 

22 

23 

24 

For examples of supervision orders under which ~;()nditions may be imposed on parents, see Childrens Court 
Act 1973 (Vic.), s.4I(I), and Children and Young Persons Act 1974 (N.Z.), s.3I(l)(h). 
See discussion in para.218. 
For a similar proposal and discussion, see Juvenile Justice Standards Project, Abuse and Neglect, (1917), 
118-119. 
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benefit to the children and a substantial invasion of family privacy.2S If clear goals are set this will 
assist the supervisor, the Youth Advocate and the court to determine when supervision is no longer 
necessary. It should be open to the court to make an open-ended supervision order, or to specify a 
set term. 

Residential Orders 
336. Form o/Orders The Commission's recommendations regarding the types of residential order 
which should be available for young offenders are equally applicable to children in need of care. 
Reference should be made to the discussion of these orders in Chapter 6.26 Such an order may be 
open-ended or may specify a set term. When the court decides that a child in need of care should be 
removed from home it should have a choice between a flexible order (under which the child must 
live where directed by the Director of Welfare) and an order making a specific placement. The 
former order permits the Director of Welfare to determine the most appropriate placement and to 
change it if it proves unsuitable. The second type of order should be used when the court decides that 
the child's needs are clear, that there is no need for Welfare Division involvement, and that flexibil
ity is unnecessary. An order of this kind - which would be similar to the existing 'fit person' order -
would be available when a person or agency is willing to accept full responsibility for a child and 
does not feel the need for decision-making powers to be vested in the Welfare Division. An example 
of a situation in which a specific placement might be made is when the court is faced with an older 
child in conflict with his parents, and the matter has been brought to court because of the parents' 
refusal to let him leave home. In such a case the child might have arranged suitable alternative 
accommodation - with a married sister, for example - and the court might decide to place the child 
in the sister's care. An order of this kind might be made without any need for the Welfare Division to 
playa continuing role. In Chapter 6 it is recommended that it should be possib!e f~r the court to 
combine a residential order with a probation order.27 The same type of combInatIon should be 
possible in respect of a child found to be in need of care. When placing such a child under a 
residential order it should be open to the court also to make a supervision order. In each case 
separate decisions should be made as to the need for a residential placement and the need for any 
additional support such as can be provided by way of a supervision order. There will be cases in 
which it is appropriate for a child to be removed from home without the need for any further 
assistance to be offered, and there will be other cases in Which such assistance is needed. The above 
example of a child in conflict with his parents might be a situation in which there is no need for the 
specific placement order to be combined with a supervision order. The making of a residential order 
should in no case involve the removal of the child's guardianship from his parents. 
337. Range 0/ Placements There should be a wide range of choices for the placement, under a 
residential order, of children declared to be in need of care. The facilities provided by Marymead 
Children's Centre, Dr Barnardos, Richmond Fellowship, the Lions and Salvation Army hostel, the 
Y.M.C.A. and the Y.W.C.A., and by other organisations should continue to be utilised. In special 
cases as at present placements should be made in homes run by voluntary organieations in N.S.W. 

" 28 Particular emphasis should be placed on the use of foster homes. 
338. After Care When a child has been the subject of a residential order, every effort should be 
made to see that he and his family receive assistance and support when he returns home. In some 
cases it will be appropriate to seek to achieve this by making a supervision order which takes effect at 
the expiration of the residential ord~r. In others, the legislation should make it clear that the Welfare 
Division has a responsibility to otTer after care services. A Canadian report points to th~ dangers of 
failing to provide such services when a neglected child is returned home. The comment IS made that 
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id., 131. 
Para.225. 
Para.225. 
However the difficulties attending the development of foster home programs should n;)t be underestimated. It 
is not ea;y to obtain the services of suitable foster parents who h~ve the skills and patie~ce nec:ssary to deal 
with difficult children. For a brief account of a professional fostermg scheme developed m Readmg, England, 
see National Association for the Care and Resettlement of Offenders, Children and Young Persons in Custody, 
(1977),43. 
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the child neglect cases which attract the greatest public outcry are often those where the child has 
been killed or injured after having been returned to the parents.29 The provision of follow-up and 
support could reduce the incidence of such cases. Some older children who are in conflict with their 
parents will not return home when a residential order expires. Such children will also often need 
support and assistance when they return to live in a less controlled environment such as a flat or with 
relatives. 

Wardship 
339. The Form oj the Order An order making a child a ward permits the maximum degree of 
flexibility with regard to the treatment of the child. The existing clumsy terminology should be 
abolished30, and the new l~';(\\slation should simply refer to the court's power to place the child under 
the guardianship of the Director of Welfare. The term 'ward' should continue to be used to describe 
such a child. The recommendation that guardianship should be entrusted to the Director of Welfare, 
rather than (as at present) to the Minister for the Capital Territory, reflects the Commission's view, 
explained elsewhere in this report31 , that it is the person with immediate responsibility for the 
Territory's child welfare system who should exercise statutory powers and duties under the new 
legislation. Under existing procedures, the practice is for the Assistant Secretary, Welfare and senior 
staff of the Branch to make all day-to-day decisions affecting wards. Of necessity the Minister is 
remote from such matters. The new legislation should recognise this fact and directly confer on the 
Director of Welfare all powers and duties exercisable in respect of wards. The recommendation that 
the court's power to make a child a ward be retained does not, however, mean that the Commission 
believes that the existing law in this area should remain as it is. The new Ordinance should make it 
clear that a wardship order should be made only if no other order would be in the interests of the 
child. In addition, the proposed procedures regarding court review of children's progress should be 
available in respect of wardship orders, as for all other orders made in care proceedings. These 
procedures should ensure the regular review of the status of wards and of the Director's exercise of 
powers with regard to wards. 
340. Legislative Pre-requisites The removal of a parent's guardianship rights is a particularly drastic 
and intrusive course of action. For this reason alone its use should be carefully limited. In addition, 
there is the important principle that wherever possible parents should be encouraged to retain 
responsibility for their children.32 A parent should not be deprived of guardianship rights unless no 
other measure is appropriate to the needs of the child. Before making a wardship order, the court 
should be satisfied that, in order to safeguard the child's welfare, it is necessary to invest the Director 
of Welfare with the wide~ranging powers and duties which the measure entails.33 Consideration was 
also given to recommending that it be legislatively prescribed that the court should not make a child 
aged 16 or over a ward unless there are exceptional circumstances. This course was suggested in 
N.S.W.34 The Commission has deCIded not to make such a proposal. It would involve the arbitrary 
creation of an additional age limit, and would be inconsistent with the adoption of 18 as the upper 
limit of the Childrens Court's protective jurisdiction. If it is accepted that children are subject to the 
control of their parents until they attain the age of 18, and that the court should be permitted to 
intervene in the parent-child relationship, then the court's power to remove guardianship from the 
parents should be exercisable until that age. Nevertheless, the Commission accepts that it is only in 

29 

30 

31 

32 

33 

34 

Admittance Restricted, 85. See also the case studies cited by Goldstein, Freud and Solnit, Before the Best 
Interests of the Child, (1979),141-144. 
Under the existing law (e.g. s.55(d» a child or young person is committed by the court 'to the care of the 
Minister to be dealt with as a ward admitted to government control.' The phrase 'admission to government 
control' has unpleasant connotations, and has been described as 'cumbersome verbiage' (Law Reform Com
mission of the A.C.T., Report on the Law of Guardianship and Custody of Infants, (1974), 14). 
Para.512. The notion that the head of the appropriate government welfare agency, rather than the relevant 
Minister, should act as the legal guardian of a child who is made a ward by a Childrens Court is widely 
accepted in Australia. Only in N.S.W. and South Australia does the law require that th~ relevant Minister 
assume the child's guardianship. See Child Welfare Act 1939 (N.S.W.), s.9(1), and Children's Protection and 
Young Offenders Act 1979 (S.A.), s.14(1). 
Para.332. 
See Norgard Report, 85. 
See Green Paper, 32. 
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ex~ep~ional.circumstances. that a c?ild approaching the age of 18 should be made a ward. Such a 
chdd IS r~pldly appr~ac~mg the tIme whe.n the legal controls exercisable by a guardian will be 
r~moved. The . SUbStltUtlO~ of ?ne guardIan for another at this stage of his life is, in normal 
cIrcumstances, hkely to achIeve httle: Ho~ever, the exercise of the power to make an older child a 
ward should be. lett to the court's dlscretlOn. In exercising this discretion the court should have 
regard to the chIld s age and maturity. 

341. Termination oj Wardship As has been explained in Chapter 236 the Child Welfare 0 d' 
1957 (ACT) t' '" . . ' . rmance - . . . . ~on ~ms no prOVlSlOn mdlcatmg when wardship expires. Clearly this is a most 
unsa~Isfactory sltu~tlOn, given the serious consequences of the status of wardship. Wardship should 
ter~mate auto~&tlcally when the. child attains the age of 18 years. Wardship should also be auto
mat~cally termmated by the marna~e of the ward. Further, it is proposed that s.26 of the present 
Ordmance shou.ld. be repealed. ~hIS section. ~akes provision for the revocation of wardship.37 
Instead of the hmlt~d and .comphcated prOVlSlons of that section, there should be two forms of 
procedure, e~ch servm? a dIfferent p~rp?se. The first should be a review procedure, and the second 
should permIt the makmg of an apphcatlOn for the variation or revocation of the order. 

Committal to an Institution 

~42. The Problem In .Ch~pter 6 the Commission expressed serious reservations about the desirabil
Ity of the A.C.T. CO?~l?Umg to rely on N.S.W. for the institutional placement of young offenders.38 
Use of N.S.W .. facIlltles sug¥est~ that the Territory is unwilling to accept responsibility for its 
troublesome chIldren. The obJect!O?-~ r~ised a~ply with particular force to children in need of care. 
So long as rem~vaI to: N.S.W. faclhty IS possIble there will be no need for the AC.T. authorities to 
seek other solutI~ns. Nevertheless, the Commission has concluded that it is not feasible to bring to a 
complete end rehance o~ N.S. W. facilities39 for the placement of some children found· to be in need 
of care by the A.C.T. Chiidrens Court. The reasons for this conclusion are as follows: 

• l!eterogeneity. Although the Commission has recommended the establishment of an institu
tion t~ accom?Io~at~ a small homogeneous group of young offenders who are at present 
com?Iltted to mstltutlOns operated 0y the N.S.W. Department for Youth and Community 
ServI~es40, such a c~urse would not be feasible for children in need of care. It would be neither 
practIcable nor desIrable to establish a closed institution in the AC.T. solely for ~hildren in 
need of care. The heterogeneity of these children and the range of problems which they 
present are such that they could not be satisfactorily accommodated in one institution. If an 
effort were m.ade to accommodate them in one institution they would be seriously dis
advantaged, smce they would b~ denied the varied range of placements which the N.S. W. 
system can off~r. Further, det:ntlOn of children in need of care in a closed institution with 
tho~e found guIlty of offences IS not an option which should be considered. 

9 Children nobody wants. ~he alternative to establishing an institution in the AC.T. would be to 
rely solely on placement m ~I?~n homes and hostels in the Territory, and so bring to an end the 
need to rely on N.S. W. facllitIes. Clearly a policy of developing and making greater use of 
these homes a?d hos~els s~ould be pursued. However, the question which must be asked is 
whether pursUl.t O! thl~ ~ohcy would c.on,tpletely end the need to employ N.S.W. placements. 
As a result of ItS mqumes the CommlsslOn has concluded that it would not. In the view of 
some of those working with children in the A.C.T. there are a small number of children who 

35 As Lord Denniag has observed (Hewer v. Bryant [1970] I QB 357, 369), the legal right of a parent to a child: 

is a dwindling f!ght which t~e C()U~s will hesitate to enforce against the wishes of the child, and the more 
so the older he IS. It starts With a rIght of control and ends with little more than advice. 

36 Para.52. 
37 The section is discussed in para. 52. 
38 Para.232. 

39 The Commission is aware of N.S.W. proposals to introduce new forms of order _ to be known as control 
ord:rs - to replace orders. committing children to institutions. See Green Paper, 34. However, for the sake of 
~lanty ?nd becaus: th~ C~tld Welfare Agreement Ordinance 1941 (A.C.T.) refers to State institutions the term 
committal to an institutIOn'. has been retained in this report. If the agreement is re-negotiated it will be 

40 necessary to change the termmology employed in the Commission's draft Child Welfare Ordinance. 
Para.235. 
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ca~not ~e acc.ommod~ted it;t open fa~ilities. These are the children whom nobody wants. They 
engage m senously disruptive behaviour when placed in open conditions and regularly run 
awa~. The court'~ J?ower ~o commit children in need of care to a N.S. W. facility cannot be 
abolIshed unless It I.S possible to offer a clear answer to those who have asked what should be 
done about such children. 

.. Interstate placement afwards. Under the proposed new legislation the powers which the Direc
tor of Welfare would be able to exercise with regard to a ward would be extensive He would 
be abl.e to select the most appropri~te placement for a ward. On occasions he wo~ld place a 
ward ~nterstate. It would be art!ficlal.to recommend that, because interstate placements are 
undesI~able, th~ power to. commIt a chlld to a N.S.W. facility should be abolished, while at the 
same tIme leavl1~g the DIrector ~f W.elfare free to make interstate placements in respect of 
wards. Yet the Dlr.ector must ret am thiS power of placement if he is to have an adequate range 
of placements avaIlable for A.C.T. children who have been made wards. 

3~3. R~commendation~ Committal Although the Commission recommends that the power to com
~I~ ;,c~~.f~und to be m need of care t? a N.S.W. institution should continue to be available to the 
. . :. I rens Court, the use of thiS power should be restricted by the new O~dinance The 
Ordman.ce ~ho?ld provide that the power to commit a child declared to be in need of car~ to a 
N.S.W. m,stItutl~m should be exe:cised only if the court is satisfied that no other order open to it 
would be ~n t.he mtere~ts of the chIld. Fu~her, a policy of relying on open homes and hostels for the 
accomn:t0 a~lOn of chIldren found to be m need of care should be vigorously pursued in the ACT 
Th~ resIdential. orders pr~posed by the Commission offer a framework for this development 4; Th~ 
ChIldre,ns Ser~I~~s CouncIl should be expressly required to examine the committal of non-offenders 
tAO CNT'S, w. fa.clhtIe~ and to explore the possibility of developing further homes and hostels in the 

. . . to meet theIr needs. 

The Consequences of Wardship 

344., The Nee~for Cla~ifica~ion Section 19 of the Child Welfare Ordinance provides that the Minis
ter fo~ the CapI!al Ternt~!y ~s the ~uardian o~the child who is a ward, to the exclusion of the parent 
or .ot er guar~Ian. The ~ncI.dents ?f guardlanship42, (or the powers and duties of the court-a _ 
pOl.nted guardian of a Child m relation to the child), are usually regarded as bein the same as lie 
~rc~dents o.~the parent-chIld relationship. The powers and duties of the Minister n!ed not necessar-
1 y. e as WI e. as those of a legal guardian: they could be limited by the legislation and court order 
:whI~~ ar~~?e}r source:;. How,:ver, at present the Ordinance does not define the incidents of guard-
Ians Ip. ~s act was the subject of comment by the Law Reform Commission of the A.C.T. 

~7 ~rdman~~ nowhere says t~at the guardianship of the Minister shall include all the powers and rights 
~ ~c a guar Ian ~r parent has .m law. ~e think that in principle the Minister should have these powers and 

a as a ~atter 0 draftsmanship the POI?t should be made express, since, as the Ordinance now stal1d~ the 
:~gtumenthls open that the. statutory guar?lanship of the Minister is entirely the creation of the Ordinance' and 

a no ot er powers or rights are to be Implied.43 

This criticis~ is valid. The new Ordinance should make it clear that, unless the court otherwise 
ord~rs, the Director of Welfare shoul~ ~e authorised to exercise, in respect of a child who has been 
rna ~ a

l 
wa~d, all the powers of!he chl!d s parents. Ultimately the law should go further and indicate 

ftr.eclse y t o~e powers and dutIes w~Ich together make up the concept of guardianship. At present 
liS concept IS a vague one. There IS a need for a comprehensive definition of what is meant by 

41 See discussion in para.225-227. 
42 In Hewerv. Bryant [1970] I QB 357, 373 Sachs U stated that, '[G]uardianship embraces a "bundle of rights" 

or to ~e mO.re ~x~ct, "a bundle of powers". It is this bundle of rights or powers to which the term 'incidents of 
guardianship' IS mtended to apply_ 
t;.w Reform Commi<: -jon of the A.C.T., Report on thi: Law of Guardianship and the Custody of Infants, (1974), 

43 

ii 

i( 
\i 
:1 
:J 
'I 
II 
!! 
!I 
;1 
Ii 
:i 

il 

Children in Need of Care: Dispositional Orders / 271 

guardianship.44 The formulation of such a definition would not be an easy task. As Mr Justice 
Ormrod has remarked: 

If one were asked to define what are the rights of a parent apropos his child or her child I for one would find it 
very difficult.45 

In addition to being an extremely difficult one, the task of preparing a legislative definiti0n of the 
incidents of guardianship is not one which can appropriately be attempted in this report. It should 
be undertaken in the context of a broad study of family law. The matter might appropriately be 
made the subject of a future reference to the Commission. The draft Ordinance contained in this 
report deals only with certain aspects of wardship. However, in order to understand the concept of 
wardship it is useful to consider a number of the powers exercisable by a parent in respect of a child. 
When the Childrens Court makes a child a ward, the legal guardian assumes the role of the child's 
parents. What powers and obligations does he assume? The most important of a parent's spheres of 
influence which are relevant to a discussion of wardship are as follows: 

• custody and control; 
• care; 
.. control over education; 
• appointment of a testamentary guardian; 
• provision of legal representation; 
• consent to the issue of a passport; 
• consent to undertaking certain occupations; 
• consent to adoption; 
" consent to marriage; 
• control over religious education; 
• administration of property; and 
• consent to certain types of medical treatment.46 

The present Ordinance indicates that the Minister is responsible for the 'care' of a ward and gives 
some indication of the me'aning of this term.47 In addition it contains specific provisions relating to 
the religious education of wards48 and to the management of the land of a ward.49 There are also two 
provisions relating to the medical treatment of children.50 These are not restricted to the treatment of 
wards. The provisions dealing with religious education and medical treatment will be dealt with 
separately. First it is necessary to consider parental powers with which the present Ordinance does 
not explicitly deal. 

44 The Joint Select Committee on the Family Law Act has drawn attention to the need for precise definitions of 
terms such as 'guardianship.' 'The Committee recommends that the Family Law Act and other legislation of 
the Commonwealth and the States should be examined by the appropriate authorities to ensure a consistent 
use of terms such as guardianship, care and control and custody. Where necessary, t~rms should be defined so 
that the nature of the relationship between a child and the person standing in a relationship towards the child 
are precisely defined.' Report of the Joint Select Committee on the Family Law Act, Family Law in Australia, 
Vol. I, (1980), 49. 

45 Re N{minors) (parental rights) [1974] 1 ALL ER 126, 130. 
46 See generally, Justice, Parental Rights and Duties and Custody Suits, (British Section of the International 

Commission of Jurists, Chairman of Committee: Gerald Godfrey Q.C.) (1975) (hereafter 'Justice Report'), 
para. 10-56; Eekelaar, 'What are Parental Rights'l' (1973), 89 LQR 210; and Hewerv. Bryant [1970jI QB 357, 
373. The list of parental rights is based on that contained in the Justice Report, para.17. The report's list also 
includes a riGht to the child's services. Out of the presumed master-servant relationship between parent and 
child there grew a common law 'right' of the parent to the services of the child. Although the 'right' could not 
be enforced ag~inst the child, an action in tort lay against a person who wrongfully disturbed this relationship. 
See Bevan, The Law Relating to Children, (1973), 451-452, and Justice Report, para. 52. The right to services is 
an anachronistic incident of guardianship and it has consequently been omitted from the enumeration. 
However, the person having the care of the child may r~asQn.tI:'ly expect the child to 6ive minimal assistance 
with routine household chores, appropriate to the child's age and health. 

47 See Child Welfare Ordinance 1957 (A.C.T.), s.5 (definition of 'care') and s.21(1). 
48 id., s.24 and 25. 
49 id., s.1I9. 
so id., s.112 and 120. 
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345. Custody The English law makes a distinction between 'actual custody' and 'legal custody.' The 
former is defined as 'the actual possession of the child's person'S] and the latter is defined as 'so much 
of the parental rights and duties as relate to the person of the child (including the place and manner 
in which his time is spent)'.52 Sometimes the term 'custody' is used interchangeably with 'guardian
ship'. and n:eans the ~um of al! the in.cide!lts---of th~ parent-child relationship.5:t Although there is 
termmologICal confuslOn both In Enghsh faw54 and In Australian law5s, the following distinctions do 
emerge. Commonly, guardianship is used in the broad sense as the sum of all the incidents of the 
parent-child relationship. 'Custody' and 'care' are only conceptually distinct in the sense that 
'custody' essentially concerns control, whilst 'care' encompasses the ctay-to-da.y responsibility for the 
child's upbringing. Usually custody cannot conveniently be separated from the wider concept of 
care.56 In the A.C.T. the law is particularly unclear. Section 18 of the present Ordinance implies that 
it was intended to make a distinction between care and custody, since it states that a child may be 
committed to the 'care' of the Minister, or released to the 'custody' of the Minister, to be dealt with as 
a ward admitted to government control. However, this distinction is not reflected elsewhere in the 
Ordinance. When the Childrens Court wishes to make a child a ward of the Minister, it commits him 
to the 'care' of the Minister.57 'Care' is defined as including custody and control.58 Lack of any 

5] 

52 

53 

54 

Domestic Proceedings and Magistrates' Courts Act 1975 (U.K.), s.SS(I), and Children Act 1975 (U.K.), 
s.87(1). 
Children Act 1975 (U.K.), s.S6. 
Justice Report, para.IS. 
See the discussi~n in Eekelaar, Family Law and Social Policy, (197S), 220-221, and Eekelaar, 'Children in 
Care .and the ChIldren Act 1975', (1977), 40 Modem LR, 121. In Hewerv. Bryant [1970] I QB 357, 371, Sachs 
LJ saId: 

In [child protection] statutes one finds scattered, sometimes with and sometimes without definitions, 
words and phrases such as 'care, control, custody, actual custody, legal custody, guardian, legal guardian 
and possession.' In the end, so far as comprehensibility on these matters is concerned, one finds that this 
voluminous and well-intentioned legislation has created a bureaucrat's paradise and a citizen's night
mare. 

See also Justice Report, para.lS-23. 
55 The meaning of custody was considered by the Supreme Court of South Australia in Wedd v. Wedd [194S] 

56 

57 

58 

SASR 104, 106-107. The court contrasted custody with guardianship and said: 

It may be 'guardianship' and 'custody' when used in contrast are several aspects of the same relationship. 
The former can very weB be employed in a special context to denote duties concerning the child ab extra,' 
that is, a warding off; the defence, protection and guarding of the child, or his property, from danger, 
harm or loss that may enure from without. Commotlly guardianship is used in a wider sense: Neale v. 
Colquhoun [1944] SASR 119, 129-l30. Custody essentially concerns control, and the preservation and 
care of the child's person, physically, mentally and morally; responsibility for a child in regard to his 
needs, food, clothing, instruction and the like. 

See also R. v. Lambert; Ex parte Plummer (19S0) 32 ALR 505,515 (per S'!'ephen J); and Newbery and Newbery 
(1977) FLC 90-205. 
See Travnicekv. Travnicek[1966] VR 353. In Wakeham v. Wakeham [1954] I All ER 434 the English Court of 
Appeal (reversing a decision of Pennycuick J), held that the court could make an order awarding 'custody' to 
one parent and 'care and control' to the other, as the High Court may do in its inherent jurisdiction. In 
Travnicek's case, Barber J preferred to follow the long-established practice, recognised in Victorian and 
N.S.W. authorities, that responsibility for the child's upbringing and the authority to control it should not be 
separated. He strongly criticised the English courts for making a distinction, in matrimonial cases, between 
'custody' and 'care and control.' In Semplev. Semple [1965] ALR 248, Wallace J said, 'With great respect I find 
I have some difficulty in appreciating the effect of such an order in that it seems difficult to appreciate where 
care and control ends and custody begins', and in Marks v. Marks [1965] ALR 241,247, Begg J said, 'It seems 
to me that, except in very rare cases, care and control must accompany the award of legal custody and it seems 
inappropriate that an endeavour should be made in the ordinary case to dissect the various constituents of 
such legal custody.' In Travnicek Barber J said (356) that the only case where it would be useful or convenient 
to make an order of the kind made in Wakeham would be where the parties are living in different countries 
(as in Wakeham's case itself) and it is desired to preserve some legal standing for the party living within th~ 
court's jurisdiction. 
See Child Welfare Ordinance 1957 (A.C.T.), s.55(d), 57(I)(c) and 5S(c). 
id., s.5. 
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definition of 'custody' or 'control' reduces the usefulness of this definition. It is desirable that the 
term 'custody' be given a narrow meaning and be restricted to physical control. The term 'care' 
should sig~ify a concept wider than custody.59 

346. 'Care' of the Ward 'Care' implies a daily involvement with the physical well-being of the child. 
Under s.20 of the present Ordinance the Minister, subject to certain exceptions, 'has the care of the 
person of a ward'.60 The reference to the 'person' of the ward suggests that the Minister has no power 
over the property of the ward.61 SeC'tion 21 of the Ordinance states that the Minister shall provide, or 
arrange for the provision of, accommodation and maintenance for a child admitted to government 
control. Responsibility for the care of a ward encompasses the following incidents of guardian-
~~ . 

• custody (i,e. physical control); 
• provision of accommodation and food; 
• provision of guidance; 
• responsibility for leisure activities and outings; 
• responsibility for discipline63 ; and 
o attention to minor health requirements. 

Control over all of these areas of a child's life vests in the legal guardian when the child becomes a 
ward, without interference from a parent or previous guardian, and he is able to delegate his powers 
to the person with whom the child is placed. The legal guardian's responsibility for a child's care also 
includes a power to decide where to place the child and to direct the removal of a child from one 
placement and transfer to another. The power to approve a transfer, and a number of other powers 
over a ward, were formerly specified in the Ordiriance, but the relevant sections were repealed in 
1979.64 

347. Education Parents often assert a 'right' to determine the manner in which their child is to be 
educated.65 However, any right that a parent might have is limited by s.8(1) of the Education 
Ordinanc~ 1937 (A.C.T.) which provides for compulsory enrolment by a parent of a child aged not 
less than SIX nor more than 15 as a scholar at a school in the A.C.T. maintained by or on behalf of the 
Commonwealth, or a school registered under the Ordinance. Difficulties may arise in relation to a 
ward where the legal guardian and the parent differ with respect to the school to be attended by the 
child or the extra~curricular education of the child. All reasonable steps necessary to ensure conti
nuity of enrolment at the child's usual school should be taken. 

348. Testamentary Guardianship and Other POlllers A testamentary guardian is a person appointed 
by a parent of a child, by deed or by will, to act 8S guardian of the child after the death of the 
parent.66 A report of the Law Reform Commission of the A.C.T. concluded67 that the father of a 

59 Cf. the Law Reform Commission of the A.C.T., Report on the Law of Guardianship and Custody of Infallts, 
(1974),2, which recommended that the term 'custody' be used in the wide sense as meaning 'the rights and 
powers over an infant which a parent is in law entitled to exercise over his child.' This report recognised that 
the term was used in an inconsistent manner in s.l8 of the Child Welfare Ordinance 1957 (A.C.T.). 

6,1 The exceptions listed in s.20 ar~ wards in respect of whom an accommodation and maintenance arrangement 
has been made under s.21 of '.d Child Welfare Ordinance 1957 (A.C.T.) and wards who are inmates of an 
institution. 

61 Law Reform Commission of the A.C.T., Report Or! the Law of Guardianship and Custody of Infants, (1974),12. 
62 This list of responsibilities should be comparer. with that contained in regulation 22 of the Child Welfare 

Regulations 1957 (A.C.T.). The value of the lat.ter list is reduced by the fact that t:,e responsibilities which it 
imposes apply equally to a person having the 'care' of a probationer and to a person to whose 'care' a child has 
been committed. It would seem desirable to make a clear distinction between the responsibilities borne by 
persons in these two categories. 

63 See Justice Report, paraAO-45, and Eekelaar, (1973), 223-224. For a discussion of corporal punishment, see 
paraA06, 407. 

64 The provisions repealed were s.IS, and 21-23. The amending Ordinance was the Child Welfare (Amendment) 
Ordinance 1979. A new s.l8 and a new s.21 were substituted, but they do not detail the Minister's powers over 
a ward .. 

65 Justice Report, para.33. 
66 Halsbury's Laws of England, Vol. 21, (3rd ed., 1957),205. 
67 Law Reform Commission of the A.C.T., Report on the Law of Guardianship and Custody of Infants, (1974), 

6-7. 
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legitimate child has a right, ~~ deed or by will, to appoint a testamentary guardian, pursuant to s.8 
and 9 of the .Tenures Abolttlon Act 1660 (Imp), which is still in force in the A.C.T. Detailed 
recommendatIOns about the powers of testamentary guardians of children generally were made in 
!hat report.68 It su.ffic~s here to say that the Commission's view of!estamentary guardianship is that it 
IS .very much an mCldent of the parent-child relationship. It is not therefore appropriate for the 
Dlrec~or o~ Welfare, as a court-appointed guardian, to exercise such powers. Other incidents of 
guardianship are as follows: 

• Leg~l r~pres~ntation. It ~eems to be generally accepted that a parent or guardian may represent 
a child m legal proceedmgs.69 

., Consent to the issue. of a passport. Under Commonwealth law an unmarried person under the 
age of 18 who apphes for a passport must provide the written consents of 'each person who, 
under. a la~ of the Commonwealth or of a State or Territory, is entitled to custody or 
guar~tan~hlp of! or access to, the applicant.'70 There are, however, certain provisions which 
permit this reqUirement to be relaxed.71 

(Il) Consent to ~mployment. There are some c~rcumstances in w~ich parental consent is required 
before a child .may undertake ~n occupatIOn. It seems that m the A.C.T. parental consent is 
generally reqUired before a child begms an apprenticeship.72 Also, it is the practice of the 
Commonwealth Defence Department to require the written consent of a par..:nt or guardian 
before a person under 21 enlists in 'one of the armed forcesY 

• C~nsent to adoption. A parent or guardian is normally required to consent to the adoption of a 
chIld.74 

• Con~ent to marriage. I? the case of a child under 18 parental consent to that child's marriage is 
reqUired unless the chtld has been previously married. 75 

349 .. Religious Fait~1 .and Teach.ing Section 24(1) of the Child Welfare Ordinance 1957 (A.C.T.) 
prOVides ~or th~ rehglOu~ teachmg of a ward by a clergyman of the religious faith of the child's 
parent or.l~ which the .chIld has beeD: brought up. Provision is made in s.24(2) for the determination 
of the rehglOus ~ducatlOn .o~ a war? If the parents are unknown, their religious faiths are unknown, 
or they are of dlffer~n~ reh~lOus f~lths and the ward has not been brought up in any religious faith. 
UD:d~r s.25(1) th.e MInIster IS reqUired not to arrange for the placement of a ward with a person of a 
rehglOus faith ~Iffe~ent from .that of the clergyman under whose guidance he is placed under s.24.76 
The N.S.W. legislatIOn contams a much more detailed provision relating to the religious upbringing 
of ",:ards.77 Th~ Green Paper .a~reed with !he. recomme.ndation of the Child Welfare Legislation 
Re~l.ew Com~ltt~e that .the Mmlster (as an mCldent of hiS status as guardian) should determine the 
relIgIOUS upbrmgmg which a ward should receive.78 However, the Green Paper recommended that, 

68 id., 20. 
69 For a discussion of legal representation, see para.183f, 330, 331. 
70 Passports Act 1938 (Cwlth), s.7A(2)(a). 
71 id., s.7 A(I) and (2). 
72 Although the Apprenticeship Ordinance 1936 (A.C.T.) does not mc::ke it clear that parental COIi~ent is required 

bef~re a person undertakes an apprenticeship, the obtaining of parental consent is clearly envisaged in the 
Ordmance. See s.25(3) and 28(1). 

13 There does not seem to be a general statutory requirement that parental consent must be obtained before a 
person .under. t.he age of 21. enlists in t.he armed forces. However, by virtue of regulation 176(1)(b) of the 
Austrahan MIlItary R.egulatlOns, a soldier unde~ the age of 21 may be discharged under s.44 of the Defence 
Act 1903 (Cwlth) If hiS father, mother or guardian has requested that he be discharged. The enlistment of a 
person .aged IS and under! 8 as an airman apprentice requires the written consent of Ii parent or guardian. See 
regulatIOn 93B(I) of the Air Force Regulations. 

74 See Adoption of Children Ordinance 1965 (A.C. T.), s.24. For the power for the court to dispense with parental 
consent, see s.30. 

75 Marriage Act 1961 (Cwlth), s.I3(I). 
76 This sl\b-se~ti.on is subject to sub~section (2) which deals with situations where it is not practicable to arrange 

for the prOVISIOn of accommodatIOn and maintenance for a ward by a person of the same religious faith as the 
cle:gyman under whose guidance and control the ward has been placed. 

77 Chtld Welfare Act 1939 (N.S.W.), s.140. 
78 Phibbs Report, 37-38. 

1 
i 
I , 
r 

i 

\ 
I 
I 

r 
1, 

\ 

I: 
Ii 
ii 
I: 
II 
Ii 
11 

11 

11 
I) 

~ 
I 

Children in Need of Care: Dispositional Orders / 275 

though this power should be specifically retained, it should not be embodied in the new Child 
Welfare statute. It was proposed instead that it be incorporated into regulations.79 The Commission 
agrees that detailed requirements relating to the religious upbringing of a ward can more appropri
ately be included in regulations. However, it is desirable for th'e new Ordinance to include a broadly 
worded provision which will guide but not bind the Director in this matter. This provision should 
avoid irlflexibility. The Director should be empowered to make such decisions as he considers to be 
in the interests of the ward regarding the ward's religious education. In exercising this power th<:: 
Director should have regard to: 

• the wishes of the child's parents or previous guardian; 
• the child's religious upbringing, if any, before he became a ward; and 
• the child's wishes.so 

The Director should endeavour to prevent a situation developing where, although neither child nor 
parent has a strong denominational belief, their stated religion becomes an impediment to the 
Director's selection of a placement which appears to offer the most advantageous opportunities for 
the development of the child.81 

350. Property Guardianship may relate either to the person or to the estate of the infant or both.
82 

He};;.,rever, a guardian appointed by a court is, in the absence of express direction, only a guardian of 
the infant's person. The court may appoint him, or a separate person, to be guardian of the infant's 
estate.83 Section 119 of the Child Welfare Or;;Unance 1957 (A.C.T.)"provides that the Curator of the 
Estates of Deceased Persons shall have the management and control of land to which a ward is 
entitled in possession and may apply the income from the land or the proceeds of the realization of 
the land for the maintenance and benefit of the ward. There is no need to re-enact this provision. In 
recent years there does not appear to have been a single case in which the powers conferred by the 
section have been invoked.84 Consistent with a guardian'S traditional powers, and with the recom
mendation of the Law Reform Commission of the A.C.T.8s, the guardian of a ward should not be 
automatically entitled to assume tights over the ward's property. The guardian should, however, be 
empowered to apply to the Childrens Court to be appointed as guardian of the ward's estate. Suc'h a 
power should only be exercised if there is no other person, such as trustee, to look after the child's 
interests. In that tare event, the child's interests should be protected and it should be left to the . 
Childrens Court to empower the Director of Welfare to manage the child's estate. 
351. Consent to Medical and Dental Treatment It has not proved possible fot the Commission to 
undertake a detailed examination o'f the law relating to the medical treatment of"C'hildren. The 
subject is one which goes beyond the normal ambit of child welfare law. There is a need for the 
clarification of the law determining when parental consent to the medical treatment of a child must 
be obtained and when the child's own consent is sufficient. The Law Reform Commission of 
Western Australia is pres!:'l1tly examining certain aspects of this problem. In the A.C.T. it is the 
practice for hospitals and medical practitioners to require parental conSf!nt before performing 
certain procedures. If the incidents of wardship are as far as possible to reflect the incidents of the 
parent-child relationship, the Director of Welfare must be empowered to consent to the medical 
treatment of wards in those circumstances in which parental consent would be required. The new 

79 

80 

81 

82 

83 

84 

8S 

Green Paper, 24. The Department or the Capital Territory has expressed support for the view that new 
provisions should be incorporated into regulations: Submission, 83. 
See Phibbs Report, 37. 
The Department of the Capital Territory has stated that the procedures in 5.24 and 25 of the Child Welfare 
Ordinance are cumbersome and cannot always be followed. In the Department's view new provisions ale 
needed which 'recognize the desirability of placement with foster parents of the same religkm as the child, 
particularly if religious adherence is more than nominal to either the child or the parent, but denomination 
should not be stated as the dominant factor of placement.' Submission, 83. 
Halsbury's Laws 0/ England, Vol. 21, (3rd ed., 1957),203. 
id.,203-4. 
Discussion with the Deputy Curator of the Estates of Deceased Persons, Canberra, August 1980. Section 143 
of the Child Welfare Act 1939 (N.S.W.) prbvides for the land of wards to be administered by the Public 
Trustee. This provision was described as 'somewhat archaic' by the Green Paper, 23, and its retention was not 
recommended. 
Law Reform Commission of the A.C.T., Report 011 the Law o/Guardianship and Custody 0/ Infants. (1974), 20. 
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Ordinance should make it clear that the Director's pDwers over a ward include the general power to 
give consent to medicai treatment. Section 120(2) of the Child Welfare Ordinance 1?57 (AC.T.) 
provides that the Minister or the Minister's authorised officer may consent to a surg1cal or other 
operation which he is advised by a medical practitioner is necessary in the interests of the he~lt~ or 
welfare of the ward. In order to avoid any possible dou':-t1: in relation to surgery on a ward, a s1mIlar 
provision should be included in the new legislation, although [he power to give consent should be 
vested in the Director of Welfa~e or his delegate. Further, the new Ordinance should not refer to the 
child's 'welfare' as a factor to be taken into account. Consent should be given only if the proposed 
procedure is necessary in the interests of the ward's health. Provision should also be made for the 
Director of Welfare to give consent to surgical tJrocedures carried out on children held in a s~elter?r 
remand centre following a committal to a N.S.W. institution. A similar power should be avatlable m 
respect of children who have been placed in an AC.T. institution pursuant to a custodial order. 
Earlier in this report it was recommended that committal to an institution should no longer be 
automatically accompanied by removal of guardianship from the child's parents.86 However, ~hen a 
child is placed in a shelter, remand centre or institution following the making of a comm1ttal or 
custodial order the Director assumes certain responsibilities for that child. On occasions it may be 
necessary for s~rgical treatment of such a child to be authorised in circumstances in which i~ is not 
possible to contact the child's parents. The Director of Welfare should, therefore, be authonsed to 
give the necessary consent. 
352. Routine Medical Examinations The present Ordinance makes provision for a routine medical 
examination of certain children. Section 120(1) of the Child Welfare Ordinance 1957 CAC.T.) states 
that the Minister's authorised officer may at any time order a child admitted to an establishment 
under the control of the Minister to be examined to determine his 'medical, physical or mental 
characteristics and defects'. This provision should be re-enacted, but in an amended form. The law 
should make it clear precisely which categories of children may be medically .examined pur~uant to 
such a provision. If it is felt desirable that children remanded to a shelterynor to the mak1~g ~f a 
dispositional order should be medically examined, the power to authonse such an exammahon 
should be speci/:' cally conferred either by regulation or in an Ordinance dealing with children's 
remand in custody,B7 A child temporarily held in an AC.T. shelter .following. a committal to .a 
N.S.W. institution may need to be medically examined before makmg the tnp to N.S.W. 1t.1S 
appropriate that the Director of Welfare should, for reasonable cause, be empowered to au~honse 
the medical examination of such a child. It is also appropriate that the Director be authonsed to 
order a general medical examination of a ward, whether the child be admitted to an 'establishment' 
under his control or not. The Director's responsibility for the 'care' of a ward has already been 
described as including authority with respect to the ward's daily health requirements. In or?er that 
such authority should be properly exercised, the Director should have power at any hme for 
reasonable cause to authorise a general medical examination of a ward. This power should also be 
exercisable by any person to whom the Director has delegated day-to-day responsibility f?r the 
child. Finally, the power to order a medical examination should, for reasonable cause, b.e exerc1sabl~ 
in respect of a young offender who, pursuant to a custodial order, has been placed m an AC.l. 
institution. 
353. Internal Examinations Section 112(1) of the present Ordhnance permits the ChHdrens Court, 
when there is reason to believe that a child is, or may be, suffering from venereal disease, to order the 
child to be examined by a medical practitioner. This provision is fundamentally objectionable in 
that it applies to all children, whether or not they are ~h~ subj~ct of court proceedi~g~ and w~ether.or 
not a finding has been made in respect of them. If It 1S dec1ded to retam a prov1s10n deahng w1th 
internal examinations to detect venereal disease such a provision should certainly not apply to all 
chilitren, regardless of their status. Before this issue is addressed, however, it is necessary to consider 
whether it is desirable to retain any provision dealing with examinations of this kind. Normally an 
internal examination for the purpose of detecting verereal di,'1ease could be carried out only with the 
consent of the child concerned. It could be argued that it is not necessary for the law to single out 

86 Para.238. 
87 The need to make remand procedures the subject of regulations or an Ordinance has been discussed in 

para. 173. 
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this procedure, as ii: is adequately covered by the law relating to routine medical examinations. This 
argument overlooks the need to protect children against examinations which, by their nature, 
represent an affront to the child's person. Children caught up in the criminal justice and welfare 
systems are vulnerable and might feel powerless to object to an internal examination. Further, an 
examination of this nature can be conducted in a brutal and insensitive manner. The law should 
endeavour to ensure that internal examinations of children are carried out in a regulated way. If it is 
accepted that the law should deal explicitly with the internal examination of children, and that the 
existing provision, which applies to all children, is too wide, the first matter to be determined is 
which categories of children should be liable to be subjected to an examination of this kind. The 
categories named in the relevant provision should be the same as those named in the provision 
dealing with the routine medical examination of childr~n. The children liable to be subjected to an 
internal examination for the purpose of detecting venereal disease should be: 

• children held in a shelter or remand centre following committal to a N.S.W. institution; 
• children who have been made wards; and 
• children who have been placed in an AC.T. institution pursuant to a custodial order. 

Such an examination should be conducted only by a medical practitioner and for good cause. Refure 
the examination is conducted the child should be notified of his right to object. If the child does not 
object it should be possible for the medical practitioner to carry out the examination after explaining 
to the child what is involved. If the child objects, a decision must be reached as to who should be 
empowered to authorise the examination. The choice which must be made is between a procedure 
involving court control and one which permits the Director of Welfare to authorise the examination. 
In its report on criminal investigation the Commission recommended that, in the absence of consent, 
a medical examination should be carried out only pursuant to a court order.ss That report dealt with 
procedures for adults suspected of an offence. The question to be determined is whether different 
procedures are required for children. The Director of Welfare stands in a special relationship to 
children in the three categories listed above. With regard to ward~ he explicitly assumes parental 
responsibilities. With regard to children in institutions he assumes a semi-parental role in that the 
children are in his care and dependent on him. It would be quite inconsistent for the law to provide 
that, in fulfilling his obligations to children in the three categories listed, the Director of Welfare is 
empowered to consent to major surgical procedures, while at the same time requiring a court order 
before an internal examination can be carried out. It is therefore recommended that, in cases where 
a child in one of the listed categories refuses to consent to an internal examination, the Director of 
Welfare should be empowered to authorise the examination if he believes that tl';.cre are reasonable 
grounds for carrying it out. Such a procedure would permit the Director of Welfare to play precisely 
the same role as a parent would play in similar circumstances. A medical practitioner who carries 
out an examination pursuant to the Director's authorisation should be appropriately protected. 
354, Powers over Wards: Summary When, under the proposed new Ordinance, the Director of 
Welfare becomes the guardian of a ward, he will assume a number of the powers and responsibilities 
exercisable by a parent in respect of his child. Among the most important of these spheres of 
influence are: 

• custody and control; 
• care; 
• education; 
• prOVlSlon 0. Jal representation; 
• consent to the issue of a passpOlt; 
o consent to undertaking certain occupations; 
• consent to adoption; and 
• consent to marriage. 

It is not necessary for the new Ordinance explicitly to list all these powers. With regard to the powers 
enumeratea, it is sufficient if the Ordinance states that, in respect of a ward, the Director may 
exercise all the powers of the child's parents. Some of the relevant provisions contained in the 
present Ordinance can also usefully be retained. Section 21(1) of this Ordinance states that it is the 

88 ALRC 2, Criminal Investigation, (1975), para. 133. 
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Mi~i~~er:~C~b~;:~O~a~~ p;~~i~r:~i;io~ ~~t ~~~:1~ld~~~t!~et:er~:i:l~~u~~' a~~~~~~~a~O;er~~~ 
mam ~ble for the 'care; of the ward, but also indicates that this aspect of guardi~n,ship may b,e 

~e:l~~~:~d, A silmilar provisiohn s~0~1~e~~ii~~~I~~?c~~e~~ge ~eewn~~~~~~i~r~~!~oO~~hi~~~~~~\~~~~~~ 
cable to formu ate a con.pre enSIV "b'l' ~ th h'ld' custody and 

irector's res onsibilities in respect of a ward include responsl 1 Ity l~r e CIS, , 

~~~~I,;:~~~{~~:~~:~~~n:'~~h ~~O.=e~~~~~~:t:~~~t;';:;:~t:h:~f~~fa~J~~~1~~IJ~~!~! 
. dd b a arent The Director has the power to determme were a war sal 

prov! e y p ents from which to choose. If one proves unsatisfactory ~e. ?lay try an~t~e~. Th; 
range off ~~~~~:ent through which the Director will discharge his responsIbIlIty for a chIld scare, 
;~~~~ ~e ~xplicitly ~onferred in the new Ordinance. Provisions listing thelra~gle tI~fpI~ce::~s ~~ee~ 

d' . ,t f ward are included in the relevunt egIs a on m 
~u:t;:IT=~ 1~:i~;i~~i~~s!~t>P;~e ~e~ Ordinance should permit the Director of Welfare to place a 

ward: 
• with a parent or relative of the child; 
e in an approved home; 
Q in any home or institution; 
• with suitable foster parents; 
e with some suitable person; 
o in any hospital; or 
e in any other suitable situation. . . 

Given that the DirecLor will discharge his responslbil~ty for t~e 'dcar~ of w:rds ~;e mp~~~rgt~l~fs~; 
of the kind listed, it is necessary that he and hIS authorIse. ? .cers ave , 

~~~~~en who are wards. If t~e Dire~t~r i~t0rt~!~h:~f~e~~:se;~~~;~b~~;~~~_~:y~~~~ ~~~:~cfsr~~e:u~~ 
~~s;;:;~::;:~~s ~~ed~r;E~ri~l~a:~ail~~ie. ~~aip1es o~ 'positive an~ humane guidelines relating to 
the treatment of wards are contained in the N.u.W. PhIbbs Report. . 
1 Otlter Powers ove!' Wards The Director of Welfare's general pO'\'I,'ers over a ward a~e powers m 
"r;;p' ect of the person of the ward, The Director should not automatically assume power IS I~ resP~lctbolf 

, b (d'tu t' s may occur when no one e se IS aval a e 
~~el~~~d~}t~~oJ~ird~0;~;:rrt~~9~~~ s~ec~ nc~r~u~~ta:~~; it sh~uld be possible f~ ~e pirec~or ~~ 
~~~~ ~~!~~~~;~~~~~;~~:s~oc~a~~h~~;ll~~t~~~~:h~~ep~~;r: ~~~~~ ;~:uf~~e ~p~~rtfcc~l~ ~~n-
ferred on the Director of Welfare have been noted. These are. 

~ the power to make decisions affecting a ward's religious education; and 
Ie the power, with regard to 

'" wards; . W· . . , 
., children held in a shelter or remand centre following committal to a N.S. . mstitutIOn, 

Ii ~~~dren who hlit.v'e been placed in all AC.T. institution pursuant to a custodial.order 
to consent to lTLl;)dll::,al or dental treatment in circumst~nces wh.ere paren~al ~onsent ~ nor~all~ 
required, or, fo'f. 'j:I:>;ELsonable cause, to aut~ori~e a routme medIcal exammatIOn, or, lor rea,on 
able cause, to ELut'horise an internal exammatIOn. . . ' .. 

It is also recommended that the new Ordinance contain a provlSlon deslgned to ~adI,~ta~~. parental 
. '" h a ward When the Director of Welfare assumes powers of guar h.ns Ip ~v~~ a 
Involvement WIt d' f the Childrens Court he c:hould not necessarily have sole responsIbilIty ward pursuant to an or er 0 ~ 

:: ~~~ ~~~~~;~nci~~::~~~:welfare Services Act 1970 (Vic.), s.40; Community Welfare Act 1972 (8.A.), 5.44(1); 

Child Welfare Act 1960 (Tas.), s.46(2).. . Welfare Services Act 1970 (Vic.). The 

91 ::/~!~!;~~~~id ~~~:,;s~:~~ :!~:::~o~: ~:d:e~~~~r ~~~~~~~~~IZy, the right to privacy, standards of 

nutrition, and discipline. 
n See para.350. 
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for the exercise of the powers conferred on him. It is possible for powers over a ward to be divided 
between the Director and the child's parents. The 'care' of the child and certain other responsibilities 
might be undertaken by one person while another exercises some or all of the remaining 
responsibilities of a guardian. The High Court has held on several occasions that (employing the 
term 'custody' rather than the term 'care' as it is used in this report): 

... the existence of guardianship in one person is not a bar to the making of an order for custody in favoul' of 
another.9J 

This opens the way for the Childrens Court, when making a child a ward, and so transferrir1g 
responsibility for his 'care' to the Director of Welfare, to make a decision whether the Director 
should be the sole person able to exercise the remaining powers and duties of guardianship. What is 
proposed is that the Director of Welfare should exercise a special statutory kind of guardianship94, 
which need not automatically exclude the parent or other guardian from all decision-making 
powers. Wh~n making a child a ward, it should be open to the Childrens Court to order that anyone 
or more of the incidents of guardianship should be exercisable only after conSUlting the child's 
parent or other guardian. Parents might, for example, have strong feelings about a child's religious 
or secular education. In some circumstances it might be appropriate for the Childrens Court to order 
that the Director of Welfare's decisions affecting these areas of a child's life should be made only 
after consultation with the child's parents. In the absence of an order of this kind all the incidents of 
guardianship should be transferred to the Director of Welfare. 
356. Wardship Powel's of the Sll~reme Court By virtue of s.ll of the Australian Capital Territory 
Supreme Court Act 1933 (Cwlth) the A.C.T. Supreme Court may, on behalf of the Crown as parens 
patriae and guardian of all infants, exercise the paternal jurisdiction of the Court of Equity.95 
Supreme Courts in other parts of Australia exercise a similar jurisdiction. It has been established 
that child welfare legislation can displace or diminish this jurisdiction only if the legislation contains 
a clear and unambiguous expression of an intention to do SO.96 The wording of s.19 of the existing 
Child Welfare Ordinance has been held to be sufficiently clear to displace both the broad paternal 
jurisdiction of the AC.T. Supreme Cuurt and its jurisdiction under the Infants' Custody and 
Settlements Ordinance 1956 (AC.T.).97 Section 19(1) of the Ordinance states: 

Notwithstanding any other law of the Territory relating to the guardianship or custody of children or young 
persons, the Minister is the guardian of a child or young person who is a ward, to the exclusion of the parent 
or other guardian. 

In Neyens Chief Justice Barwick (with whom Justices McTiernan and Taylor agreed) place<;l particu
lar emphasis on the opening words of the section, 'which make the provisions of the section 
paramount over laws which fall within their description'.98 For the purposes of this report the 
practical issue raised by this decision is how the new Ordinance's provisions relating to the powers 
of the Director of Welfare over a ward should be drafted. Should the relevant provision in the new 
Ordinance follow the pattern set in s,19(1), so displacing the jurisdiction of the Supreme Court in 
wardship matters, or should the Supreme Court's powers in respect of wards be revived? The 
existing situation should be maintained. The new Ordinance should make it clear that, with regard to 
a child who is made a ward of the Director of Welfare, the Supreme Court's powers should not co
exist with those exercisable by the Director. Quite apart from matters of legislative drafting, some 
members of the High Court have expressed reservations about a system in which both the legal 
guardian and the Supreme Court could exercise powers of guardianship. In considering the relevant 
provisions of the existing Child Welfare Ordinance Chief Justice Barwick remarked: 

93 

94 

95 

96 

97 

98 

Carseldine v. Director of the Department of Children's Services (1974) 133 CLR 345, 366. See also Halsbury's 
Laws of England, Vo1.21, (3rd ed., 1957), 211 ; Johnson v. Director-General of Social Welfare (1976) 9 ALR 343, 
346. 
A phrase used by the Law Reform Commission of the A.C.T., Report on the Law of Guardianship and Custody 
of Infants, (1974), 12. 
See Minister of State for the Interior of the Commonwealth of Australia v. Neyens (1964) 113 CLR 411, 418. 
ibid., Carseldine v. Director of the Department of Children's Services (1974) 133 CLR 345; Johnson v. Director
General of Social Welfare (1976) 9 ALR 343. 
Minister of Slatefor the Interior of the Commonwealth of Australia v. Neyens (1964) 113 CLR 411. 
(1964) 113 CLR 411. 423. 



280/ Child Welfare 

It would indeed be anomalous if the Supreme Court, except on appeal from the magistrate, could by making 
an order for custody displace the corrective action taken by the tribunal to which the Ordinance gave the 
jurisdiction to order it. ... It seems to me that the scnemer.f the Ordinance for dealing with neglected and 
uncontrollable children is itself quite inconsistent with a power in the Supreme Court to change the custody of 
a ward.99 

A similar view was adopted by Mr Justice Menzies in a dissenting judgment in Carseldine. The 
children who were the subject of this case had been administratively admitted to the care and 
protection of the Director of the Queensland Department of Children's Services under s.47 of the 
Children's Services Act 1965 (Qld.). Mr Justice Menzies stated: 

[W]hen a child is in the care of the Director pursuant to the Act the Supreme Court cannot order the child to 
be taken from the custody in which the Director has placed him and award custody to some other person 
instead. The responsibility for the care of children has been placed by the Act in the Director as guardian of 
children in care, and I find no warrant for the court interfering with the exercise of the discretions which are 
comprehended in that care. IOO 

The contrary argument is that, although it is not appropriate for the Supreme Court to exercise its 
inherent powers in such a way as to place it in competition with a guardian appointed by a Chil~r~ns 
Court, it is both appropriate and desirable for the Supreme Court to protect a ward by supervIsmg 
the way in which the guardian fulfils his statutory responsibilities. This view has also been put 
forward by members of the High Court. IOI In considering the relevant authorities it should, however, 
be noted that those Justices who placed emphasis on the need for the Supreme Court's powers to be 
retained in order to permit it to exercise a supervisory role, did so in the context of the examination 
of powers over which the Supreme Court could exercise little or no control. Both Mr Justice Mason, 
in Carseldine 102, and Mr Justice Murphy, in Johnson 16\ stressed the width of the legal guardian's 
powers under the provisions which the High Court was required to interpret. Their insistence on the 
importance of the Supreme Court's supervisory role can only be understood in this context. It is not 
necessary to preserve the Supreme Court's inherent powers if other means are found to permit the 
review of the legal guardian's actions and to permit the Supreme Court to playa significant part in 
that review process. The new procedures proposed by the Commission meet these requirements. 
Procedures to allow the Childrens Court regularly to review all orders made in care proceedings, 
including wardship orders, are recommended. 104 Procedures to permit applications to the Childrens 
Court for the revocation or variation of an order made in care proceedings are also recommended. lOS 

In addition it is proposed that the decisions reached at a review hearing or a hearing to deal with an 
application for the variation or revocation of an order should be subject to appeal to the Supreme 
Court. Thus, under the procedures proposed by the Commission, the Supreme Court would be able 
to perform a significant supervisory role. It is therefore appropriate that the new Child Welfa~e 
Ordinance should, like its predecessor, displace the ACT. Supreme Court's inherent wardshIp 
jurisdiction. 
357. Access to Wards The Child Welfare Ordinance 1957 (A.CT) does not provide for access by the 
parents or a previous legal guardian to a ward of the Minister. The Childrens Court should have 
express power, in any care proceedings in which the child is made a ward of the Director of Welfare, 
to make such order as it considers proper regarding the right of access to the child by any person, or 
by either parent of the child, having regard to: 

e the welfare of the child; 
It the wishes of the child; 
(,) the conduct of the person or parent; and 
o the wishes of the parent. 

99 id., 424. 
100 (1974) 133 CLR 345,358. 
101 Carseldine v. Director of the Department of Children's Services (1974) 133 CLR 345, Mason J; Johnson v. 

Director-General of Social Welfare (1976) 9 ALR 343, Murphy J. 
102 (1974)133 CLR 345, 364. 
103 (1976) 9 ALR 343, 348. 
104 Para.362f. 
lOS Para.364f. 
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It would usually be the case that each parent or the previous gUf,lrdian would be granted access to the 
child, unless such an order would not be in the child's interests. Every effort should be made to 
maintain contact between the child and his parents. An order of the Childrens Court relating to 
access should be consistent with any order of the Family COUlt of Australia relating to access to the 
child. 
358. Placement in an Interstate Institution Problems relating to the incidents of guardianship could 
arise where a ward is placed in a N.S.W. depot or home established under s.21 of the Child Welfare 
Act 1939 (N.S.W.). The Second Schedule to the Child Welfare Agreement Ordinance 1941 (ACT.) 
providesl06 that when the Minister for the Capital Territory directs that a child who has been 
admitted to government control under the Child Welfare Ordinance 1957 (AC.T) is to be trans
ferred to a N .S. W. depot or home, the child becoIf1es subject to the provisions of the ChHd Welfare 
Act 1939 (N.S.W.). The N.S.W. Minister may exercise any powers, discretions, duties and authorities 
vested in him under the N.S.W. Act with respect to the child as if the child were a ward admitted to 
State control under the N.S.W. Act. The Commission recommends that negotiations be undertaken 
with a view to amending the Child Welfare Agreement Ordinance 1941 (AC.T.) and the reciprocal 
N.S.W. Act, the Child Welfare (Commonwealth Agreement Ratification) Act 1941 (N.S.W.). The 
aim should be to make it clear that the N.S. W. Minister may exercise, with respect to the ~hild, only 
such powers, discretions, duties and authorities vested in him under the N.S.W. Act as are of the 
same nature as those vested in the ACT. Director of Welfare under the new legislation in relation to 
that child. Thus an AC.T. court order specifically reserving to the child's parents or previous 
guardian a right to be consulted regarding the exercise of certain incidents of guardianship (such as 
the power to determine a child's education or medical treatment) should be respected in the N,S.W. 
State institution. 
359. Interstate Movement of Wards The N.S. W., South Australia, Victorian and Western Australian 
child welfare legislation107 provide for the care of children who are wards in other Australian States 
and who have entered or are about to enter the State. The appropriate authority of the State may, at 
the request of the Minister or other appropriate authority in the other State exercising guardianship, 
declare the child to be under his guardianship. The declaration is deemed to be an order of duration 
not exceeding the period that the child would have remained under the guardianship of the other 
State authority. A simiiar provision should be enacted in the A.CT. in order that care may be 
provided for wards of other States who move into the ACT. 
360. Ward Absconding Section 118 of the Child Welfare Ordinance 1957 (AC.T.) provides that a 
ward who has absconded from his proper custody may be arrested on a warrant, and brought before 
the court. The ward is guilty of an offence punishable by any of the measures available to the court in 
respect of an indictable or summary offence or by an order for the ward to be returned to his fortner 
custody. This offence ~hould be abolished. lOS A child who runs away from home does not commit a 
criminal offence and there is no reason why a ward who runs away should be treated as if he has 
committed a crime. Indeed, the insecurity in family circumstances which a ward may well have 
experienced suggests that a lenient response to such activity is more appropriate in such a case than 
in others. It will, however, be necessary to invest an appropriate person with power to apprehend 
and return an absconding ward to the custody of the Director of Welfare. When a ward cannot be 
persuaded to return voluntarily, provision should be made for the court to order that the child be 
apprehended for the purpose of returning him to the custody of the Director. The power to appre
hend and return the child should be conferred upon authorised officers of the Welfare Division. A 
member of the Australian Federal Police should be permitted to accompany and assist the officer of 
the Welfare Division if the officer requests such assistance. The provision for arrest in s.118 applies 
not only with respect to cases where the ward absconds, but also where he is illegally removed from 
his proper custody. Officers of the Welfare Division who are authorised to apprehend and return a 
ward who absconds should also be authorised to apprehend and return a ward who is illegally 

106 Child Welfare Agreement Ordinance 1941 (AC.T.), Second Schedule, clause 3(1),(2) and (5). 
107 Child Welfare Act 1939 (N.S.W.), s.I39A; Community Welfare Act 1972 (S.A.), sAl; Community Welfare 

Services Act 1978 (Vic), sA5; Child Welfare Act 1947 (W.A), s.l'i6A 
10& A similar recommendation was made in the Green Paper, 24. 
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removed. Reference must also be made to s,9S(2) of the present Ordinance. This makes it an offence: 
to remove a ward from his proper custody. A similar provision should be contained in the new 
Ordinance, but it shouid not be confined to the unlawful removal of' wards. It should apply to the 
unlawful removal of any child from the care or custody of a person with whom he has been place:d 
under the Ordinance. 

361. Extended Financial Assistance It has been recommended that the new legislation should mak'e it 
clear that wardship terminates when a child attains the age of 18. J09 Adoption of this recommenda
tion would raise questions about the Welfare Division's authority to continue to provide finan.cial 
assistance for ex-wards after they have attained the age of 18. A child might, for example, wish to 
remain at school after wardship has terminated or might wish to undertake tertiary education or 
vocational training. There might be no members of his family who are able or willing to assist him 
financially. The present Ordinance does not make explicit provision for such a situation. In some 
Australian jurisdictions provision is made for the appropriate Minister to extend a periiod of 
wardship.IIO The N.S.W. Act specifically permits the Minister for Youth and Community Services to 
authorise continued payments after a ward attains the age of 18. Section 23(8) of the Child Welfare 
Act 1939 (N.S.W.) states that 

for the purpose of securing education or vocational training on a full-time basis for any person who immedi
ately before his eighteenth birthday \vas a ward and in respect of whom payment to a foster parent has been 
extendedlll to that birthday the Minister may ... authorise an extension of such payments as if that person 
were a ward."~ 

The Department of the Capital Territory has expressed the view that the inclusion of a similar 
provision in the new Ordinance is desirable. lll The Commission agrees with this submission. It is 
necessary for the Director of Welfare to be authorised to provide financial assistance for ex-wards. It 
is not necessary for wardship to be extended in order to make this assistance available. The N.S. W. 
provision is, however, rather restrictive. The new Ordinance should confer a broader power on the 
Director of Welfare. He should be authorised to make payments to or on behalf of an ex-ward for 
educational or vocational purposes or for any other purpose which seems to him to be appropriate. 
A broadly worded power would permit the Director to assist an ex-ward in times of hardship. 

Review 
362. The Need The necessity for regular, independent review of the measures employed in respect 
of children in need of care has been stressed.lI~ The object of the review process should be to protect 
the child, to see that the various health and welfare authorities have fulfiHed their obligatio:ls, and to 
ensure that the court's expectations are realised. By definition, the orders made by the Childrens 
Court in its non-criminal jurisdiction are designed to assist the child and to meet needs which cannot 
otherwise be met. If the required services are not offered, or prove inappropriate, the continuance of 
an order cannot be justified. It is unwise simply to assume that services will be provided: 

There is ... an abiding belief that any official's failure to do what is best by a child is the exception, not the 
rule, and is due solely to occasional errors of judgement ... It is presumed that under the circumstances 
society is doing what is best for the individuals ... The relative powerlessness of children makes them 
uniquely vulnerable to this rationale.11S 

The system should be designed in such a way as to ensure that the situation uf every child who is the 
subject of a court order is regularly re-assessed. The object must be to avoid the continuanr.e of 
intervention which a change in the circumstances of the child or his family has rendered unjustifi
able or unsuited to the child's needs. 

109 Para.341. 
110 For example, Community Welfare Services Act 1970 (Vic.), s.36(1); Child Welfare Act 1947 (W.A.), s.49(1); 

and Child Welfare Act 1960 (Tas.), s.45(3) and (4). 
III Provision for the exteilsion of payments to a foster parent of a ward after the ward has attained school leaving 

age is made in the Child Welfare Act 1939 (N.S.W.), s.23(7). 
112 The Green Paper. 23, recommended that this provision be retained. 
11J Department of the Capital Territory, Submission. 82. 
114 Para.332. 
11S Rodham, 'Children under the Law', 43 Harvard Educational Review. (1973),487,493. 
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363. Procedure When a supervision order has been made, or a child placed in a home pursuant to a 
residential order, or placed under the guardianship of the Director of Welfare, the Youth Advocate 
should, on the court's behalf, monitor the child's progress. Every three months the person appointed 
to be the child's supervisor under a supervision order should provide the Youth Advocate with a 
report on the child. For a child who has been placed in the care of a suitable person, a report, 
prepared by that person, should be furnished every three months. For a child who has been ordered 
to live where directed by the Director of Welfare, the report should be completed by the officer 
responsible for the case. Similarly, reports should be prepared in respect of children who have been 
made wards. If the Youth Advocate is dissatisfied with a child's situation he should be empowered, 
at his discretion, to bring the case back to court and to seek a variation or revocation of the original 
order. The procedure to be employed, and the court's powers when dealing with such an application, 
are describ~d below. In addition to the informal reviews undertaken by the Youth Advocate, the 
new Ordinance should provide that the Childrens Court should, once a year, review the situation of 
a child who has been made the subject of a supervision order, a residential order, or a wardship 
order. The proposed procedure whereby the court is to undertake an annual review of the situation 
of every child should be a l~ss exacting inquiry thaD. the initial application for a declaration that the 
child was in need of care, but should nevertheless involve a conscientious and thorough examination 
of the suitability of the existing order, the interests and welfare of the child, and the interests of the 
child's parents or previous guardian. The review proc~dure should not be a rubber stamp. Before 
permitting an existing order to continue, the court should be satisfied that the child is still a child in 
need of care, as defined in the legislation, and that his situation is such as to justify <:!ontinued 
intervention. The Youth Advocate, as the official with primary responsibility for the monitoring of 
the orders of the Childrens Court, should be in a position to perform the administrative functions 
associated with the review procedure, and will in many cases be well acquainted with the cases 
which arise for review. The decision itself, however, should be a judicial one, for the same reasons as 
the making of the initial order should be a judicial decision. The procedure envisaged is that, two 
nlonths before the court's annual review is to be undertaken, the Youth Advocate should prepare a 
report on the personal circumstances and progress of the child. At that time the Youth Advocate 
should give written notice of the review to the child (if he has attained the age of 10), to the child's 
natural parents or previous guardian (whichever is appropriate), and to the foster parents, home or 
other person or agency having the supervision or care of the child at the time. The notice should 
indicate the date of the expiration of the 12 month period, the date and place of the review hearing, 
and should include a brief explanation in simple language of the kind of factors which are relevant 
to the magistrate's decision. The review hearing should be held in the presence of the Youth 
Advocate, any person (or that person's representative) who has received notice of the review and 
wishes to attend, and any other person to whom the magistrate gives leave to attend. The child 
should be permitted to be present if he wiches, although provision should be made for the magistrate 
to dispense with his attendance if the child is v~~ry young or otherwise for good cause. Any person 
who opposes the revocation, continuance or variation of the order should have an opportunity to be 
heard at a review hearing. The courses open to the court at the conclusion of a review hearing should 
be as follows. 

«» A revocation of the order. 
iii Confirmation that the order should remain in fnrce. 
e Confirmation that the order should remain in force, but in amended form. The court might 

decide, for example, that the conditions of a supervision order or a placement under a 
residential order sh.ould be changed. Although all placements of a ward should be at the 
discretion of the Director of Welfare, there might also be occasions when the court wishes to 
recommend a change of placement. 

• Revocation of the order and the substitution of any other order available in care proceedings. 

Revocation or Variatfion 
364. Principles In Chapter 6) it was recommended that, when a young offender has disobeyed the 
termr., of a probation order, an attendance centre order, or a residential placement order, it should be 
possible for action to be taken to el1.deavoul ~o enforce compliance. I 16 It was proposed that the child 

116 Para.244f. 
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be dealt with for a breach of the court's order. Such an approach would be inappropriate in the case 
of a child who has been dealt with as being in need of care. When a child has been declared to be in 
need of care, the purpose of a court order is to protect him and to promote his welfare. A failure by 
the parents or child to abi.de by the terms of the court's crder should not be treated as a breach, but as 
an indication that the order is not working or is not an appropriate one. Indeed, there will be 
situations in which there has been no 'failure' by those who are the subject of an order. A placement 
made under a residential order or pursuant to a wardship order may prove unsuitable, or the 
conditions attached to a supervision order may have been made inappropriate because of a change 
in the family's circumstances. What is needed is a procedure whereby the Childrens Court may be 
given an opportunity to re-examine the child's situation and to re-consider the suitability of the 
initial order. If, as the Commission believes, the Childrens Court should take a .dose and continuing 
interest in children who have been declared to be in need of care, it must be given the opportunity to 
undertake a complete re-assessment of these children's situations. 
365. Procedure Persons directly affected by an order and any other person ~hould be permitted to 
apply to the Childrens Court for the variation or revocation of a supervision order, a residential 
order, or a wardship order. In all cases the child, his parent or guardian and the Youth Advocate 
should be permitted to make an application. When a supervision order has been made, the person 
responsible fo his supervision (Le. the actual supervisor when the Welfare Division is not involved, 
or the Director of Welfare) should have the necessary standing. Similarly, a person responsible for 
the care of a child the subject of a residential order should be permitted to apply. When a child has 
been made a ward, the Director of Welfare should be authorised to make an application. In normal 
circumstances it is the Youth Advocate who should apply for the variation or revocation of a court 
order, since the performance of his legislative duty to review the progress of every child should make 
him aware of any problems which have arisen. However, it should not be possible for the Youth 
Advocate to bar access to the Childrens Court to, for example, the child, his parents, the supervisor 
nominated under a supervision order, or the person responsible for a child's care under a residential 
order. If any of these persons feels that the court's order, or any of the conditions attached to it, has 
subsequently proved inappropriate, he should be permitted to apply to the Childrens Court for a 
variation or revocation. In addition a person not directly involved should be permitted to make a 
similar application. Although there is a risk that, if other persons are authorised to apply, applica
tions might be made by 'busy bodies" the procedure will involve cost and effort, and this will 
probably discourage such persons. Further, it will always be open to the court to refuse to make an 
order. The advantage of permitting anyone to apply is that a person with a genuine interest in a 
particular child's welfare might be encouraged to intervene. This recommendation regarding the 
range of possible applicants should be contrasted with the proposals relating to variation procedures 
in criminal matters.1l7 The latter proposals limit the categories of possible applicants to the Youth 
Advocate and those directly affected by an order. In criminal matters it is not appropriate for 
outsiders to intervene. An application for a variation or revocation should not be used as an 
alternative to an appeal to the Supreme Court. Nor should the making of repeated applications be 
permitted, or the making of an application immediately prior to a review hearing. However, it can 
safely be left to the Childrens Court to exercise sufficient control to prevent abuses of its process. liS 

As in review proceedings, copies of an application for a variation or revocation should be served on 
the child (if he has attained the age of 10), the parent or guardian, and the person or persons 
responsible for the child's supervision or care. The orders available to a court wheli! t~ealing with an 
application for variation or revocation should be the same as those available in review proceedings. 
366. Children Placed Interstate Special problems arise regarding the jurisdiction of the Childrens 
Court to review the progress of wards who ha.ve been placed in homes under the control of the 
N.S.W. Department of Youth and Commullity Services or children who have been committed to one 
of these institutions. As has been explained, under the present law, when the Minister for the Capital 
Territory decides to place an A.C.T. ward in a N.S.W. State home, the N.S.W. Minister for Youth 

117 Para.250. 
118 For an example of statutory restrictions designed to prevent the abuse of revocation and variation procedures, 

see the Social Work (Scotland) Act 1968, s.48(4). 
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and Community Services may deal with the child as if he were a ward admitted to State control 
unde~ the. Sta~e Act.

1I9 
If the proposed review and revocation and variation procedures are to be 

effectIve, It WIll be necessar~ for the Youth Advocate to be able to obtain information about the 
progress of a war~ placed m a N.S.W. State home, and for the A.C.T. Childrens Court to be 
empo~ver~d to term~n~te a ~ardship order whiCh has led to an inter-state placement. It would clearly 
be unjust If an admmlstra,tlve decision to place a ward in a N.S. W. home were to deprive him of the 
be~efit of the recomme!lded monitoring procedures. Similarly it should be possible for the AC.T. 
Chddrens Co~rt to reVIew,. and hear applications for the revocation or variation of, orders which 
have resulted .l~ the comfl1:lttal of a child to a N.S.W. institution. The existing law does allow the 
AC.T. authontle~ t.O exerCIse so ?Ie control in respect of children who are placed under the control 
of.t~e N.S.W. Mlms~er. The.Chlld Welfare Agreement Ordinance 1941 (AC.T.) provides that the 
Mmlster for the CapItal TerrItory may require the State authorities to return to the Territory a child 
who ?as be~n placed. und7r.their control pursuant to the agreement. 120 However, as Chief Justice 
Barwl~k.pomted out m M'nlster fo~ the Interiorv. Neyens121 , there is no power in the court to direct 
the . ~mlster to act u!lder the Ordmance. If the proposed procedures for regular review and for 
yan.atI~n and revo~atlOn are to be effective in the case of children placed in N.S.W. State homes and 
mS~ltuhons, the Chlldrens Court should have an ancillary power to direct that the necessary determi
~atlOn . be ~a~e ~n~er the Child Welfare Agreement Ordinance. 122 However, such a recommenda
tI~n raises J.unsdlctlOna~ problems, fQr, if the AC.T. Childrens Court were to issue such a directive, 
t~IS would lllvolve makmg an .or?er in respect of children no longer physically within its jurisdic
tIon. T~e I:av.: R~f~rm CO?Im.lsslOn of the AC.T. put forward a possible solution in the form of 
alternatIve JU~lsdlctlOnal cntena. That Commission recommended that jurisdiction be exercisable in 
respect ?f dl1ldre~ present, or ordinarily resident, in the A.C.T. at Gi~ time of the institution of 
proceedmgs.

123 
It IS proposed that the jurisdiction of the Childrens Court with respect to the review 

of the status and placement. of children subject to wardship orders, and the variation and revocation 
.of such or~ers, be hase~ upon the criterion of the chHd's having been ordinarily resident or present 
m the TerrItory at t~e tIme the AC.T. Childrens Court made the wardship order. Similar criteria 
should be.adopted With !egard to review and revocation and variation procedures relating to orders 
under whlCh AC.T. chIldren have been committed to N.S.W. instituti'Dns. 'TIle Childrens Court 
should. be empowe~ed to review, an? t.o hear revocation or variation applicat!olls relating to, 
wardship orders whIch h~ve resLl.lted m_mterstate placements. It should have similar powers with 
regard ~o orders under whIch a chlld has been committed to a N.S. W. institution. If the court decides 
to termmate o~ vary the relevant order, the court should ako have the power to direct the Minister to 
arrange the chIld's return to the AC.T. 

367. Chj(d~en t~e Subject 0.( Reside~tial Orders Children who are placed in a home or hostel pursu
ant to a reslde~tlal order. wll1 remam under their parents' guardianship. The person named in the 
order, wh~ther It be the Director of Welfare or the person who actually provides the accommodation 
for the chIld, should be r~spo?sible for .the child's 'care'. The typ~s of responsibilities undertaken by 
a person who has the care of a child have already been dlscussed. 124 The residential orders 
pr?p.osed by. the Commission are similar to orders for which provision is already made under the 
eXlstmg Ord!nance. The~e orders permit a child to be committed to the care of a willing person or 
?rdered to lIve v.:here dIrected by the Assistant Secretary, Welfare. 125 The Commission has been 
mform~d ~f certam problems relat~d to orders of the kind mentioned. These have arisen because of 
uncertamtles about wh~ may exerCIse responsibility for children in residental placements. A child in 
such a pl~cement remams under the guardianship of his parents, but responsibility for his day-to
day care IS tra!lferred to a foste; p~rent or house parent in a group home or hostel. The situation is 
further complIcated when a chlld IS placed in a home or hostel pursuant to a live where directed 
order. Such an order con fen; on the Assistant Secretary, Welfare the power to determine where the 

119 Ch~ld Welfare Agreement Ordinance 1941 (A.C.T.), Second Schedule, clause 3(1), (2) and (5). 
120 Child Welfare Agreement Ordinance 1941 (A.C.T.), First Schedule clause 3 and Second Schedule clause 6 
121 (1964) 113 CLR 411,419. ' , . 

122 A simi!ar re.commendation was made by the Law Reform Commission of the A.C.T., Report on O,e Law of 
Guardwnshlp and Custody of Infants, (1974), 15. 

123 id.,6 and 15. 
124 Para.346. 
m See para.48, 50 for a discussion of these orders. 
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child shall live. Usually such an order also places the child under the supervision of Welfare Branch 
staff. The responsibilities which a supervising officer assumes pursuant to a live where directed order 
are ill-defined.126 The result is a confused situation in which power over, and responsibility for, the 
child are divided among the child's parents, the supervisor and the person charged with his day-to
day care. Examples of the types of difficulties which have arisen are as follows. 

(') Pursuant to a live where directed order a 12-year-old girl was placed in a home run by 
Outreach Inc. She required a minor operation. The parents refused consent and the hospital 
was unwilling to proceed without parental consent. Neither the house parents, those in charge 
of Outreach Inc., nor the welfare authorities were in a position to give consent. The operation 
was not performed. 

o The house parents of a home run by Dr Barnardo's decided to take the children living in the 
home on a weekend outing. The father of one of the boys (who was subject to a live where 
directed order) refused to give~ consent to the boy's participation in the outing. The house 
parents felt that they could not ignore the parent's view and the Assistant Secretary, Welfare 
had no authority to give consent. The boy was left behind. 

o A young child was resident in Marymead Children's Centre pursuant to a live where directed 
order. The parents regularly and at inconvenient hours visited the home and demanded access 
to the child. Staff considered that these visits had an upsetting effect on the child. Yet neither 
they nor the Assistant Secretary, Welfare had the authority to prevent the visits, since the 
parents were still the child's legal guardians. 

o A 15-year-old girl the subject of a live where directed order asked the house parent of the 
home in which she had been placed to arrange a doctor's appointment so that she could obtain 
a prescription for the contraceptive pill. The house parent agreed and the girl was given the 
prescription. The girl's Welfare Branch supervisor was informed and strongly objected to the 
course which had been taken. It was far from clear that the supervisor had the authority to 
object. When the parents were contacted they displayed little interest and told the supervisor 
that she should do as she thought best. 

In such situations it is understandable for house parents to turn to the Welfare Branch for guidance 
and for senior members of the Branch to act as authority figures. Yet the limits of the authority of 
welfare staff are far from clear. In some cases of the type described it is perhaps appropriate for the 
child's parents to be approached to make the necessary decisions. However, this is not always 
practicable with regard to day-to-day problems. Further, parents might i'eel that decisions should be 
made by persons actually responsible for the child's care. 
368. Children in Residential Care: A Suggested Solution In considering difficulties of the type de
scribed, the Commission was initially attracted to seeking a solution by way of a comprehensive 
legislative definition of 'care'. If the law could make clear the precise responsibilities which a person 
assumes when he accepts the 'care' of a child pursuant to a residential order, the problems noted in 
the previous paragraph would be solved. However, the Commission has concluded that it is not 
possible to produce a legislative definition which would be sufficiently clear and all-encompassing. 
Reference to some of the examples quoted above should make the difficulties plain. In the earlier 
discussion of the meani.ng of 'care' it was suggested that it should include a responsibility for 
attention to a child's minor health requirements.127 If terminology of this kind were included in a 
legislative definition of 'care' it would probably be clear th .. t a person responsible for a child's 'care' 
would not be authorised to consent to an operation. But where would responsibility lie for permit
ting or forbidding the taking of contraceptives? The prescription of contraceptives for children is an 
issue on which there is much disagreement. If the suggested definition were adopted it is extremely 
likely that some would argue that the control of children's use of contraceptives amounted to a 
'minor' health matter, and hence was the responsibility of the person to whom the child's 'care' had 
been entrusted. Others would argue that the control of chiiren's use of contraceptives is so important 
that it should be the responsibility of the child's parents. Clearly reliance on a legislative definition 
of 'care' would not solve problems of this kind. A more practical approach would be for the 

126 See, however, regulation 22 of the Child Welfare Regulations 1957 (A.C.T.). 
127 Para.346. 
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~hi.ldrens Court, when f!1aking. a reSidential. o.r?~r, to be empowered to give directions designed to 
tn.dlcate who m~y ~xe;cls~ vanous .responslblhtles relating to the child. This would be consistent 
WIth the. Comm~ssJOn s vIew that In future the Childrens Court should be closely involved in 
formulatIn~ ?eta!led orders rather than making broad orders which leave much to the discretion of 
those admlD1sterIng them. The types of directions accompanying a residential order would vary 
from case to case. It would be up to the Youth Advocate, the child, his parents, the writer of the 
backg.roun? repo.rt an~ oth~rs who had been associated with the child to bring to the court's 
attel!tJOn dIfficultIes whICh mIght ~rise under a residential order. For example, it might be clear in a 
part~cular case that pro?le~s relatIng to parental access are likely. Or a child might need continuing 
medlc~l treatment, .and It I?lght be desirable at the outset to establish who is responsible for ensuring 
that t.hls t~eatment IS provIded. In. eaCh. instance .the cou~ should be authorised to give an appropri
a~e dl~echon. Furt~er, when a reslden.hal or?er IS ma~e, It will not always be apparent that specific 
dIrectIOns are reqUIred. Unexpected dIfficulties may anse during the currency of the order. It should 
!herefore, ~e open .to th~ Youth Advocate, the child, his parents and any person responsible fo; 
Impleme~tIng a resldenttal ord.er. t.o. apply to t.he Childrens Court for an order for directions about 
the exercIse of defined responslblhtles In relatIOn to a child who is the subject of such an order. 
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Nature of the Problem 
369. Special Features of Child Abuse Alth;ugh child abuse is an extreme form ?f f~ilu~e t~ prov~de 
adequate care, it is a problem characterised by c~rtain special features whIch Justify Its being 
examined separately. The following case studies illustrate the presence of such features: 

Baby with fractured skull. A case involving a four-month-old baby came to the notice of the Parent Support 
Service" The baby had a fractured skull. The matter was r.eferred. to a general practitioner and then to a local 
hospital. After proffering a number of clearly untrue and Impossible expla~atlOns of the !,~acture, the mother 
admitted that she had regul!trly beaten the baby. The hospital social worker Informed the YI elfare Branch a~d, 
after a meeting of the Child Abuse Committee2, the police became involved and the child 'Yas charged. wI~h 
being a neglected child. The Childrens Court .remanded the It?atter for .one month whtle a psychlatnc 
assessment of both parents was obtained. The chtld was temporanly placed m foster care. 

Boy with cigarette burns. A two-year-old boy with severe bruising and cigarette burns was bro.ught by ~is father 
to the casualty department of a local hospital. In addition to his injuries the chil.d was ~eno~sly withdrawn 
and would not respond to any of the hospital staff. He sho'rved no response to painful s~lmuh. Casu.alty staff 
were suspicious when the father claimed that the boy's injuries were the result of '~alhng off a swmg'. The 
father was reluctant to leave the boy in hospital, but was persuaded to do so. The p~hce ~ere ~nsure whether 
they had enough evidence either to charge the father with assault or ~o charge the chtld with being a neglected 
child. During the child's stay in hospital the staff there were most anxIOus as the?, ~eared tha.t the parents would 
return and demand that the child be discharged. At one stage they resorted to hiding the child when they knew 
that the father was planning to visit the hospital. 

A case of child abuse involves the possibility of prosecution of a parent or guardiat;, i~ respect of a 
serious offence, such as the infliction of grievous bodily harm. Where both t~e Criminal law ~nd 
matters of child welfare are involved, there arise questions as to t~e appropriateness of charging 
parents and the confidentiality of potentially incrimina~ing in~or~atlon ~Epven t~ welfare w~rkers: A 
case of child abuse may also reveal a pattern of parenting whIch, If conLmued, Involves seriOUS risk 
to the child. The element of risk may justify the use of urgent preventive measures, such as an order 
for the detention of the child in a hospital or place of safety away from his parents. 
370. Conjlictitlg Principles Two conflicting objectives, each in itself desirable, are involved in any 
response to the problem of child abuse. l 

., Society should normally respect family a~tono~y and. privacy. Such respect r~quires t~at 
there should be as little interference as pOSSIble WIth the hberty of parents or guardIans to raIse 
their children as they think best. 

G Society should accept the ultimate obligation to proted children from harm. 
The goals of prevention of child abuse and ensuring utilisation of helpful supp~rting services are 
pursued only at a certain cost to liberty. A balance must be struck between famtly autonomy and 
community intervention to protect the child. 
371. Social Problem, Community Treatment 

... the incidence of 'child maltreatment' is an index of the total social d!sharmony wi~hin a society, and 
perhaps in the long run the true solution will only be found in fundamental Improvement m the nature of our 
society.4 

The concept of child abuse is relatively recent5
• Even in the past dec~de .it. has cha?ged in two 

respects. In the early 19705 child abuse was characterised as a problem of indIVIdual deVIancy and as 
an occasion for the imposition of severe criminal sanctions. Towards the end of the d~cad.e there was 
a change in the orientation of the community's concern. Pa.rents w~o maltreated theIr chII~ren were 
viewed not as isolated deviants but as members of a SOCIety subject to pressures to WhICh many 

See parl,l.Z58. 
See para.377. 
See generally, Wald, 246; Juvenile Justice Standards Project, Abuse.and Neglect (I?77), 38-44. . 

4 Neal, 'The Health Needs of the Australian Child' (1974) (Paper dehvered at the Rights of the Child Confer-
ence, Canberra). . .. , . 

5 Kempe, who together with his colleagues at the Colarado School of Medlcl,ne comed the term. battered child 
syndrome' in 1962, is credited with being the first person to focus attention o.n cases 0: ~hdd abuse. (See 
Kempe et aL, 'The Battered Child Syndrome', 181 Journal of the American Medical AssociatIOn. 17 (1962». 
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individuals could succumb. It was recognised that Australian society, like other Western industrial 
urban societies, provides an environment which can lead to child abuse. Child abuse came to be 
viewed rather as a problem of the family and society than of the individual. A concurrent change 
resulted in less emphasis being placed on severe criminal sanctions. The change was reflected in the 
growth of supportive services, first in the United States and, later, in some Australian States. The 
retributive theories of punishment associated with the prosecution of abusive parents were 
recognised as a hindrance to the achievement of prote!::tion and maximum ~ssistance for the child. 
In the nat~r~ of things the c~ild wiII no~mally continue his association with the abusing parent, since 
that aSSOCIation cannot readIly be terminated, whatever courts might order. 

372. The Myth of Classlessness?6 It is generally agreed that the cases which are recognised and 
labelled as cases of child abuse are only 'the tip of the iceberg', there being a much greater incidence 
of malt!eatment that is ei,ther !lot brought to the attention of agencies or seen and not recognised.7 In 
the UnIted States, there IS eVIdence that the preponderance of cases which come to notice involve 
f~mi!ies from the lowest socio-econ.omi.c levels. ~ It is sometimes argued that child abuse is broadly 
dlstnbuted throughout the commumty, Irrespective of the income, level of education race national
ity or religion. of the ~:.£J\'nily concerned. 9 T~e family lives of poor people are, however,' gene~alIy more 
open to publIc scrutmy as, for example, In the casualty department of a hospital. Therefore, it is 
claimed that the socio-economic distribution of the cases coming to notice does not reflect that of all 
cases. It is argued that there are proportionately m.ore unreported cases among the more privileged 
classes of Australian society. There is an alternative contention to the effect that the statistics of cases 
c0!lling to notice do not pres~nt a distorted picture. Studies in the United States suggest. a relation
ShIP between poverty and chIld abuse,lo The Royal Commission on Human Relationships found 
that poverty, unemp.loym:nt, lack o~ social services, isolation, unwanted pregnancy, poor health, 
alcohol abuse, certain attItudes to VIOlence, to parenthood, children and family roles are factors 
having a high relationship with violence in the home. 11 The Royal Commission reported: 

Poor people have fewer alternatives and fewer escapes from dealing with their aggressive impulses than those 
Who are not poor.12 

Impressionistic evidence ga(hered by the Commission in the A.C.T. suggests that the greater number 
of cases which do come to notice there occur in the under-privileged sector of the community. The 
number of cases of child abuse which come to notice in the A.C. T. is very low,13 This could be due to 
the predominantly middle-class character of the A.C.T. On the other hand it could also be due to 
other factors such as inadequate co-ordination of supportive services or the absence of reporting 
legislation. 

Pelton, 'Child Abuse and Neglect: The Myth of Classlessness', 48 Amer J. Orthopsychiat. 608 (October 1978). 
RoyaJ Commission on Human Relationships, Final Report, Volume 4. Part V. Vie Family (1977), 161-2 
(her-eaftl!f 'Royal Commission on Human Relationships). 
A~e~ican l!llmalle Association. Statistics for 1975: American Humane Association. 1978 (National Analysis of 
OffiCial Chtld Neglect and Abuse Reporting); Young, Wednesday's Children: A Study of Child Neglect & 
Abuse (197l); Royal Commission on Human Relationships. 164. 
Royal Commission on Human Relationships, 164. 

10 Gil, Violence Against Children: Physical Child Abuse in the United States (I 970). 
II Royal Commission on Human Relationships, 163-170. 
12 id., 164. 

1J The number of cases of child abuse which have come to the notice of the Welfare Branch Child Abuse 
Committee since 1975 are: 

1976 13 
1977 13 
1978 11 
1979 27 

Other less serious cases which have come to the notice of the Welfare Branch, but have not been referred to the 
committee, could on a broader definition of 'child abuse' increase the figures. In 1980-1 the Child Life 
Protection Unit (see para.378) received 56 complaints, of which 26 were dealt with by the Unit. In 1978,26 
cases of real or suspected child abuse were discus;;ed by the Health Commission Child Abuse Committee. 
Some of these cases may be included in the Welfare Br.!lnch figures. It is probable that many incidents of 
maltreatment never come to the notice of either committee. 
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Current Law and Practice: Australian Capital Territory 
373. Child Welfare Ordinance The Child Welfare Ordinance 1957 (A.C.T.) does not deal specifically 
with child abuse. It does not provide for the reporting of suspected cases of child abuse or for special 
support services or the protection of children whose cases have come to notice. The child who has 
suffered abuse may be brought before the Childrens Court charged with being a neglected child. The 
definition of 'neglected child' in s.5 of the Ordinance includes a child who, without reasonable 
excuse, is not provided with sufficient and proper food, nursing, clothing, medical aid or lodging or 
who is ill-treated or exposed. Although the Ordinance suggests that the neglected child may be either 
apprehended or a summons issued for his appearance, the police usually elect to proceed by way of 
arrest. 14 In serious cases the child is immediately removed from the custody of his parents or 
guarclian and placed in an institution such as Marymead Children's Centre. The only other Pl'")

visions in the Ordinance dealing with the maltreatment of children appear in Part XII. Section 98(1) 
provides that a person shall not fail to provide adequate or proper food, nursing, clothing, medical 
aid or lodging for a child in his care. Section 98(2)(a) provides that a person shall not iiI-treat, 
terrorise, overwork or injure a ward. It is to be noted that while s.98(1) imposes a general duty of 
care upon all persons caring for a child, s.98(2)(a) imposes upon all persons a duty akin to a general 
duty not to maltreat, but limits its application to wards. Under s.98(2)(d) a person shall not neglect a 
ward of whom he has the care. Section 99 creates an offence where a person assaults, ill-treats or 
exposes a child or causes or procures a child to be assaulted, ill-treated or exposed and the assault, 
ill-treatment or exposure has resulted, or appear~ likely to result, in bodily suffering or permanent or 
serious injury to the health of the child. The penalty for the various offences created by s.98 and 99 is 
a fine not exceeding $200 or imprisonment for a term not exceeding six months, or both.IS Section 
124 states that nothing in the Ordinance takes away or affects the right of a parent, teacher or other 
person having the lawful care of a child to administer punishment to the child. A prosecution of a 
person responsible for maltreating a child may be brought for a criminal offence under Division III 
of the Crimes Act 1900 (N.S.W.) as it applies in the A.C.T. The relevant offences include murder, 
manslaughter, wounding or inflicting grievous bodily harm, assault, carnal knowledge and incest. 16 

374. The Hmtdling of L"'hild Abuse Cases Cases of suspected child abuse may come to notice in a 
number of ways. A concerned neighbour may telephone the Welfare Branch or the police, or the 
child may be brought to a local health centre, hospital or voluntary agency. Where the case is 
brought to the notice of th~ Welfare Branch, the first step is to check the information as thoroughly 
as possible and the background of the informant and the relationship between the informant and the 
suspected abuser. Anonymous calls pose obvious problems for investigation. The Commission 
received a confidential submission from a couple who had been visited by a member of the Welfare 
Branch following an anonymous complaint. No action was taken by the Branch following the 
interview. The couple complained to the Welfare Branch whose spokesman - a senior officer - in 
due course replied: 

I appreciate that anonymous calls must be treated with some suspicion and it would be quite unwise to accept 
an anonymous report as being accurate without verification. On the other hand I am sure that you would agree 
that any report involving accusations of child neglect or ill treatment must be investigated. Usually the only 
satisfactory way to do this is to visit the home of the child concerned and interview the pare!!t or parents. 

If the Welfare Branch is satisfied that the complaint warrants investigation, a staff member visits the 
child's home in an endeavour to find out the child's circumstances. If the parents c:J-operate and the 

14 See para.253. 
15 Child Welfare Ordinance 1957 (A.C.T.), s.94(2). 
16 Crimes Act 1900 (N.S.W.): murder (s.19,ZI), manslaughter (s.23(2», attempt to mUi"der (s.27, 29, 30), wound

ing or inflicting (or causing) grievous bodi;i harm (s.33,35,34), choking, suffocating or poisoning 
(s.37,38,39,41) and assault (s.59,60,61). Offences specifically against children are child murder (s.20,21), infan
ticide (s.22A.), injury to a child at time of birth (s.42), exposing or abandoning a child under two (s.43) and 
refusing or neglecting to provide a child with food, clothing or lodging (s.44). Sexual abuse is covered by 
provisions relating to rape (s.63), carnal knowledge (s.67,68,69,70,71,72), indecent assault (s.76,76A), incest 
(s.78A,78B), and unnatural offences (s.79,80,8~,81A, 81B). The provisions relating to carnal knowledge con
tain particular refer~nce to the age of the girl, and s.73 and 74 deal with carnal knowledge by a teacher, father 
or step-father. 
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child seems to have been abused, the Branch may offer immediate assistance, in the form of 
counselling, to the parents. In addition, the Branch may seek to have the child placed, with the 
parents~ consent, with a voluntary agency. If the parents do not co-operate and the Welfare Branch 
believes the child is at risk or needs medical attention, or if the Branch is of the opinion that the 
police should be involved, the police are notified and a case conference is held between the Branch 
and a senior member of the police force. Upon the involvement of the police, previously unco
operative parents may agree to the child being voluntarily placed. In a placement of this kind, which 
should only be made if the parents consent, the Welfare Branch underwrites the cost of care. If the 
parents do not agree, the child may be charged with being neglected, and, in a serious case, an 
assault charge may be laid. 
375. The Role of the Police: TIle Child A case may ~ome directly to the notice of the police when, for 
example, they are called to a domestic dispute. In almost every case a detective is allocated to make 
the initial investigation. Where the parents consent to a placement in a home such as Marymead, the 
investigating detective usually hands over the case to the Juvenile Aid Bureau. Where there exists a 
potential risk (as, for example, when there is a recurrence of maltreatment) the case remains with the 
detective. The Welfare Branch Child Abuse Committee or an individual case conference (if one is 
held) may recommend that the child be charged. However, where the police feel there is insufficient 
evidence to lay a charge, they may not follow that recommendation. When a case comes to no;i;':e 
through a source other than the police - for example, the Welfare Branch or the Capital Terrl'Wry 
Health Commission - the police mayor may not learn of it. It is the policy of the Welfare Branch to 
inform the police of a case if the child hl;'s suffered injury which is so serious that it appears that an 
assault charge could be laid. Of course, the police member of the Welfare Branch Child Abuse 
Committee may learn of a case when it is discussed by the Committee. Some staff of the Health 
Commission regard contacting the police as incompatible with their professional role to help the 
child and his parents. If they feel that criminal proceedings might need to be instituted, they may 
notify the Welfare Branch and leave it to members of that Branch to inform the police of the case. 
376. The Role of the Police: The Parent or Guardian The police may charge a parent or guardian with 
a criminal offence, usually assault or the infliction of grievous bodily harm. The Child Welfare 
Ordinance does not provide for the co-ordination of the criminal proceedings against the parent and 
the proceedings against the child in the Childrens Court. Each matter is heard separately, often 
before different magistrates. When a charge is preferred against an offending parent or guardian an 
adjournment may be sought until the outcome of the child's medical treatment is known. In some 
cases time is needed to assess the extent of the child's injuries. It must be noted that, even if the 
parent or guardian is not charged with a criminal ofrence, he may be punished as a result of the 
neglect proceedings by loss of custody and even access to the chiid. 
377. The Child Abuse Committees There are two child abuse committees in the Australian Capital 
Territory. One is an inter-agency commit\:~e convened within the Welfare Branch of the Department 
of the Capital Territory. The other is a co-ordinating committee consisting solely of members of the 
Capital Territory Health Commission. 

• The Welfare Branch Child Abuse Committee. A monthly meeting of a multi-disciplinary Child 
Abuse Committee ('the Welfare Branch Committee') has been convened by the Assistant 
Secretary, Welfare since September 1975. This committee consists of representatives of t.he 
Welfare Branch, the Australian Federal Police, the Mental Health Branch and the Chtld 
Health Unit of the Capital Territory Health Commission, Marymead Children's Centre and 
the Parent Support Service, together with a Family Court counsellor and social workers from 
the Royal Canberra and Woden Valley hospitals. The functions of the Committee are: 
• to aid the Assistant Secretary, Welfare in the handling of child abuse cases by providing 

multi-disciplinary advice; 
• tb monitor the progress of cases; and 
• to endeavour to ensure rehabilitation of a family involved through the combined action of 

all agencies. 
Further functions of a broader nature are to provide a forum for education, to determine 
guidelines and procedures for dealing with cases and to explore th~ possibility of uniform 
methods of obtaining specialist medical and legal advice for agency workers. 
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8 The Health Commission Child Abuse Committee. In November 1977 the Capital Territory 
Health Commission set up its own Child Abuse Committee ('the Health Commission Commit
tee') comprised of the Medical Officer in Charge of Child Health, a child psychiatrist, a 
paediatrician, and the senior social workers from the Royal Canberra and Woden Valley 
hospitals. The terms of reference of this committee include: 
e the establishment, throughout the Health Commission's agencies, of principles, guidelines 

and procedures for dealing with cases of child abuse, child neglect and failure to thrive; 
«I the creation of uniform policies and me.thods of reporting and dealing with cases; 
• the provision of consultation and advice in cases referred to the Committee by the Com-

mission's medical and other practitioners; and 
o the provision of consultation and planning advice in relation to other authorities. 
The main functions of the committee are consultation, the compilation of statistics, (being an 
internal record of the number of cases discussed by the committee), and the provision of 
educational programs on child abuse. The committee has produced general guidelines for 
Capital Territory Health Commission health workers who discover cases of suspected abuse. 
Health Commission workers in the community who are suspicious that abuse is taking place 
discuss the case with their supervisor, and a decision is made as to whether the case will be 
referred to the Health Commission Child Abuse Committee. If a child is brought to the 
hospital the decision to admit for suspected or actual abuse is made by a paediatrician, who 
also decides whether or not to involve the committee. 

378. 'Crisis Work': The Child Life Protection Unit The Child Life Protection Unit, operating within 
the Welfare Branch, was formed in 1980 with the specific purpose of investigating and dealing with 
serious cases of neglect or child abuse. Its staff consists of two full-time social workers and one part
time welfare worker who is also a trained nurse. The Unit does not provide a 24 hour emergency 
service like 'Montrose' in N.S.W. It does, however, make a point of investigating complaints within 
24 hours of receiving them. Possibly because it is a small unit and because it is an 'in-house' Welfare 
Branch service, it receives few complaints directly from the general public. Most of its referrals are 
from the police or from senior social workers at hospitals. Increasingly, the Unit is receiving 
referrals from other members of the Welfare Branch. The justification for the establishment of the 
Unit was two-fold. First, there was seen to be a need for expertise to be developed in dealing with 
'cri5is cases'. Secondly, as these cases involve great risk to the child concerned, it was felt that 
reS':lurces should always be immediately available to deal with them. The Unit does not confine itself 
to immediate assistance. It also has continuing involvement with cases brought to its notice. In 
handling a case of abuse the Unit conducts counselling with the parties and often seeks part-time 
care for the abused child and his siblings. In this wayan attempt is made to relieve the stresses which 
may have caused the abuse. 

Current Law and Practice: States of AustraHa 
379. Reporting Legislation In Australia, a great deal of legislation has recently been enacted relating 
to the reporting of child abuse, definitions of child abuse, specification of the recipients of reports, 
and emergency hospitalisation and holding provisions. What follows is a summary of the main 
provisions. There is no reference to criminal offences and penalties incurred in this context. It might 
be noted that Tasmania is the only State in Australia which has a separate Act dealing with child 
abuse. In New South Wales, South Australia, Queensland and Ta~\mania, legislation provides that 
medical practitioners have a compulsory duty to report where evid~~nce of maltreatment comes to 
them in the course of their professional duties. 17 In South Australia the classes of persons required to 
make reports include not only any medical practitioner but also any registered dentist, any regis
tered or enrolled nurse, any registered teacher, any member of the police force and any employee of 
an agency established to promote child welfare or community welfare.18 In Tasmania the classes of 

17 

18 

Child Welfare Act 1939 (N.S.W.), s.l48B; Community Welfare Act 1972 (S.A.), s.82d; Health Act. 1937 (Qld), 
s.76K; Child Protection Act 1974 (Tas.), s.8(2). 
Community Welfare Act 1972 (S.A.), s.82d(2). In addition, it is proposed (A Bill for an Act to amend the 
Community Welfare Act 1972 (1981), d. 91(2» that any registered psychologist, any pharmaceutical chemist, 
any person employed in a kindergarten, and any social worker employed in a hospital, health centre or 
medical practice, be under a compulsory duty to notify suspected cases of child abuse. 

'I 

Child Abuse /293 

persons required to make reports are medical nractitioners, probation officers, child welfare officers, 
drug and alcohol welfare officers, holders of boarding home and day nursery licences, school 
principals, kindergarten teachers and mental health workers (psychiatrists, social workers and wel
fare officers).19 In Victoria, the Government has decided to maintain voluntary reporting and 
evaluate the results of other States' mandatory reporting before giving further consideration to the 
introduction of mandatory reporting.2° New South Wales, Victoria, South Australia and Tasmania 
also provide for voluntary reporting by any person who has reasonable grounds to suspect that child 
abuse has occurred.21 Where compulsory or voluntary reporting legislation exists there is extended 
to the person making the report legal immunity from civil liability for breach of professional ethics, 
defamation, malicious prosecution, or conspiracy. In Western Australia22 and the Northern Terri
tory there is no reporting legislation. 

380. Reportable Conditions: Defining Abuse Child abuse as a condition requiring compulsory report
ing is defined differently in each State law. In New South Wales notification must be made where 
there is a reasonable suspicion that a child has been 'assaulted, ill-treated or exposed'.23 In South 
Australia the duty arises where there is a suspicion upon reasonable grounds that the child has been 
maltreated or neglected or caused to be maltreated or neglected 'in a manner likely to subject the 
child to unnecessary injury or danger'.24 In Queensland the duty arises where there is a §uspicion on 
reasonable grounds that a child has been maltreated or neglected 'in a manner ... likely to subject the 
child to unnecessary injury, suffering or danger'.2s In Tasmania the legislation requires reporting 
where a child 'has suffered injury through cruel treatment', a child being regarded as having suffered 
cruel treatment notwithstanding that the treat:nent was not intended to be cruel or was not intended 
to result in injury to the child. 'Cruel treatment' may be constituted by neglect or failure to perform 
any act required for the welfare of the child.26 In Victoria a voluntary report may be made where a 
person believes on reasonable grounds that a child is in need of care for any of the reasons specified 
in the legisation. The reasons include the child's being ill-treated, exposed or neglected, inadequately 
supervised or controlled, or the child's guardians being dead or incapacitated or jeopardising the 
child's physical or emotional development or abandoning the child.27 

381. Recipient of the Report With one exception, no Australian legislation nominates the police as a 
recipient of the report, probably because it is thought that such a provision would discourage 
reporting in some cases through fear that a parent would be iikely to be prosecuted. In New South 
Wales the report is to be made to the Director of the Department of Youth and Community Services 
who is finally responsible for appropriate action in all notified cases including the making of a 
decision as to the involvement of the police.28 Upon the introduction of compulsory reporting, the 
'Montrose' Child Life FIotection Unit was set up by the Department.29 'Montrose' receives notifica
tions upon behalf of the Director of the Department of Youth and Community Services. In Victoria 
the report may be made to a member of the police force or to any person who, or children's 
protection agency which, is authorised in that behalf by the Minister for Community Welfare 

19 The Child Protection Act 1974 (Tas.), s.8(2), provides for the introduction by statutory rule of compulsory 
reporting by persons following specified professions, callings or vocations. The provision was implemented 
by r.27S of the Statutory Rules 1975 (Tas.). Note that there has been no implementation by regulation of the 
provision in the Child Welfare Act 1939 (N.S.W.), s.148B(I), for the ;xte?sion of compulsory rep~~ing to 
'prescribed persons', being persons who follow a prescribed profeSSIOn ~other than that of a Sohcitor or 
barrister), calling or vocation or who hold a prescribed office. 

20 Minister for Community Welfare Services, Victoria, Press Release, 27 May 1980. 
21 Child Welfare Act 1939 (N.S.W.), s.148B(2); Community Welfare Services Act 1978 (Vic.), s.31(3); Commu-

nity Welfare Act 1972 (S.A.), s.82d(I); Child Protection Act 1974 (Tas,), s.8(1). 
22 There are in Western Australia specialised support services for child abuse cases. See para.381. 
23 Child Welfare Act 1939 (N.S.W.), s.l48B(3). 
24 Community Welfare Act 1972 (S.A.), s.82d(I), 82e(I). 
2S Health Act 1937 (Qld), s.76K(I). 
26 Child Protection Act 1974 (Tas.), s.2(3), 8(1). 
27 Community Welfare Services Act 1978 (Vic.), s.31(1). 
28 Child Welfare Act 1939 (N.S.W.), s.148B(2), (3). 
29 A voluntary support service, 'Prevention', had been operating since 1974. 
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Services.
30 

In 1980 there commenced a Government funded program, enabling the Children's Pro
tection Society to develop child protection units in ten regions of Victoria. In South Australia 
notification is to be made to an officer of the Department of Community Welfare31, who reports the 
matter to the appropriate regional panel. 32 In Tasmania notifications are made to the Child Protec
tion Assessment Board.

33 
The South Australian panel and the Tasmanian board are small multi

disciplinary bodies which have power to decide upon appropriate action in each case.34 In Queens
land the report is made to the Director-General of Health and Medical Services.3!o In Western 
Australia, a Child Welfare Protection Unit, established in 1970, receives reports on an informal 
basis. The Unit is part of the Department of Community Welfare and has been operating a Parent 
Help Centre since January 1976. The Centre offers a 24 hour crisis counselling service. 

382. Hospitalisation and Holding Orders In New South Wales the Director of the Department of 
Youth and Community Services or a police constable may serve a notice upon parents requiring 
presentation of a child to a medical practitioner.36 Upon a failure to comply, a constable may enter 
and remove the child, if need be by force. The Director is deemed to have custody of the child during 
the medical examination for up to 72 hours. In South Australia a child who has been admitted to 
hospital or a prescribed institution and whom the Dhl,1ctor suspects upon reasonable grounds to 
have been the subject of maltreatment or neglect, may b,:;) lawfully detained for 96 hours against the 
will of a parent, guardian or person entitled to custody.-'] There are similar provisions in Queens
land

38 
and Western Australia

39
, but the period of detention in the latter Statt;, is limited to 48 hours. 

In Tasmania an authorised officer of the Child Protection Assessment Board may 
require a parent or caretaker to take an abused child to a hospital for the purpose of his being 
examined by a paediatrician, or where it is not reasonably practicable for the parent to do so, may 
take the child himself. Where such a requirement is not complied with or there are reasonable 
grounds for believing that if such a requirement were made it would not be complied with, a justice 
may issue a warrant authorising a police officer to remove the child and take him to a place of safety. 
In any case the child may be detained for 72 hours following admission to the hospital or place of 
safety.40 The Board may apply to a magistrate for a child protection order, which allows a child to be 
taken to and kept in a place of safety for a period of up to 30 days. The order may be extended for a 
further 30 days and may be revoked. The Board's application may be heard ex parte.41 A police 
officer (who may be accompanied by a doctor or authorised person) may by warrant enter premises, 
ifneed be by force, to remove the child. In the Northern Territory, a child may be taken to a 'place of 
safety', which includes a hospital, until he can be brought before the court or until a period of 14 
days has elapsed, whichever first occurs ,42 The section seems to assume that court proceedings would 
follow the detention. In Victoria there is no specific provision for a hospital or prescribed institution to detain a child. 

Problems in the A.C.T. 

383. Lack of Statistics It is virtually impossible to ascertain the true incidence of child maltreatment 
in any community, including the A.C.T. At present no statistics concerning child abuse are collected 

30 Community Welfare Services Act 1978 (Vic.), s.31(3). 
31 Community Welfare Act 1972 (S.A.), s.82d(l). 
32 id., s.82d(4). 
33 Child Protection Act 1974 (Tas.), s.8(1), (2). 
34 Community Welfare Act 1972 (S.A.), s.82a(2), 82c; Child Protection Act 1974 (Tas.), s. 3A, 6. 
3S Health Act 1937 (Qld), s.76K. 
36 Child Welfare Act 1939 (N.S.W.), S.148C(1). 
37 Community Welfare Act 1972 (S.A), 5.82f. 
38 Health Act 1937 (Qld), s.76L. 
39 Child Welfare Act 1947 (W.A.), s.29 (3a). 
40 Child Protection Act 1974 (Tas.), s.9. 
41 id., 5.10. 
42 Child Welfare Act (N.T.), 5.72. 
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1 t f the problem can be made a common or at a Commonwealth leve1.
43 

Before ~.nationa .assessmen ~st be a reed upon. The sur~ey conducted 
at least gener~lly.comparable d~fimtl~np~ C~!.lt ~b~S;~~o Chi'ld~en in South Australia, 1974-75, 
by the Enqmry mto Non-Accldenta YSI~a ~JU fficially reported and the number of cases 
showed a wide discrepancy between.the num er 0 case~eo Roval Commission on Human Relation
the survey revealed.

44 
Upon the .ba~ls of th~se figure~ ~ tal physical injury to children under 15 in 

ships estimated in 1977 that the Incidence 0 non-acci en 7 children in ·ured every day.45 The Royal 
Australia could well?e as high as 13 500Ca}es a yea~~~:injuri~s recei~ed by children.46 The So~th 
Commission emphasised the grave ~ature 0 ~;nio~ 47 The number of cases of child abusE. which 
Australian survey showed a mcrtahty ra~~ 01 - o. llas been mentioned 49 the cases which are 

. . th ACT is very low However as ., .d ' h . 
come to notlce.m e . .1. Ii b I 'th~ ti of the iceberg'. 50 As has been sal , t ere IS 
actuallyre~ogmsed and lab~l~ed ma;:~tati~t~~s ~nd reiIity of this particular issue'. 51 
no connectlOn whatsoever e ween ~ f he Welfare Branch Child Abuse Committee 
384. Roles of the Child Abuse Com~rtteesThe valuc.o td a si nificant level of co-operation and co
as a consultative body is well estabhshed. It has aC~le~e t~e Health Commission's Committee
ordination between agencies in chil~ a~)Use case~. Simll.ar~ble to co-ordinate the services which the 
although confined to Health C0!ll~lsslon mem ers - IS 1 s of the two committees do not overlap. 
child receives within that orgams~tlOn. Gene<ral.l{ th~ ro :"complementary to that of the Welfare 
The Health Commission's committee regarCls I s r~i e u~ties and sources of tension. Noone agency 
Branch Committee. Nevertheless, there are some am g . the ACT For example at the 

·b T f the handling of child abuse cases In . . . , h 
has clear responsl I Ity or B h e discussed and hence made known to ot er 
Welfare Branch committee all Welfare ranc cas.es .ar committee mayor may not choose to bring 
agencies. However, members of the He~lth C~ml~~~~e is brought before the latter committee this 
cases before the 'Yelfare Branch committee. en ill be transferred to the Welfare Branch. A He~lth 
does not necessanly mean that case ~anagemellt w t The case conferences of representatives 
Commission social worker may contIn~e ~ase m~~ag:~;~~metimes a voluntary agency take place 
of the Welfare Bran?h, Health Comm~sl~n,~ol~ce Branch was at one stage the focus for child 
upon an ad hoc bas~s. ~urther! thoug tee a~~es between the Health Commission and ~he 
welfare matters, a slgmfi~a~t Imb~~fn~e ~~ r~~~~ch to sustain the role of the primary child-canng 
Welfare Branch has made It l~pO~SI ; or. el olved without any clear decisions being taken as agency.52 It is clear that the SituatIOn as s.lmp y ev . h Id r 
to where the primary responsibility for chtld w~lfare services s au I.e.. f.. nity 

. ... .. b ·n the A.C.T. of legislation con ernng Im~u 
385. Immumty from CIVIl L!{lb~l~ty The a sence 1 ort sus ected child abuse in good fmth has 
from civil and profession.al hablhty on perso~s ~ho re~h relatfonships between the voluntary and 
been one facto~ obstru~tm~ the develo~~n 0 b~~~~s not confined to medical practitioners. who 
statutory agencies workmg m th~ fie\d. h. IS pro d arture from accepted standards of professIOnal 
wish to avoid a breach ~f professlOna et lC~ or a j hild care wa'rkers, also fear or are uncertain conduct. Other professionals, such as tea!: ers an c. 

. D b IS te) 30 May 1979, 2309. At the 1979 annual 
43 Senator Guilfoyle, Commonwealth Parl/ament~7 e ates!, e~a. . ew Zealand and Papua New Guinea, 

meeting of the Council of So.ctal We!f~re Mlmster.s of A:~~la~a;e~ to move towards a common definition 
Senator Guilfoyle in her cap.aclty as MInIster for ~oclal~ec t Ybegmade (ibid). See also Royal Commission on 
of child abuse to enable natIOnal assessment of t e pro lem 0 

Human Relationships. 16~-3. . (S A) R t o'the Enquiry into Non~Accidental Physical Injury to 
44 Community Welfare Advisory Committee . ., epor 'J 

Children in South Australia (1976), 1~. . 
4S Royal Commission on Human RelatIOnshIps. 163. 
46 ibid. . . 16 
47 Community Welfare Advisory Committee, . 
-8 Para.372, n.13. 

49 Para.372. . 80 3) Dr M Maloney, a member of a panel on child sexual 
50 In an article in the Canberra T,mes (30. Octobe~.19 '. sible to obtain ligures on [child sexual) abuse, but 

abuse in the A.C.T., is reported as. saymg thAat It \I~as lmpos n having suffered such interference before they 
some estimates placed it at one m three ustra Ian wome 

reached the age of 21'. . b d Public Welfare, Subcommittee on Children and Youth, SI U.S. Congress Senate Committee on La our an 
American Families: Trends and Pressures (1974). 

52 See para.494-9. 
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about liability for defamation, malicious prosecution or conspiracy or for breach of professional 
discipline. 53 Any compulsory or voluntary reporting legislation should include provisions protect~ng 
persons who notify in good faith. This view is strongly supported by the Department of the CapItal 
Territory.54 The need for protective provisions was emphasised by the United States Juvenile Justice 
Standards Project.55 

386. Confidentiality One problem encountered by the child abuse committees and other agencies 
engaged in work with children in the AC.T. is the difficulty of keeping information confidential. 
Canberra is a small community. Frequently members of the committees have previously had contact 
with or received information about a family involved in a case of child abuse either upon a personal 
basis or through the work of the agency which the member represents. Resolutions of the Welfare 
Branch Committee to deal with cases by way of a number and year quickly broke down. Committee 
members accustomed, within a particular agency, to dealing with a case by reference to the name of 
the family, are prone to do so at a multi-agency meeting as well. Moreover, reference by name, 
rather than by number, naturally facilitates recall of the details of one particular cas; 'lmongst many. 
The sharing of information as well as specialist experience increases the effectiveness of the commit
tee. However, a person may refrain from consulting either an agency or the committee for fear that a 
particular member of the committee representing another agency (such as the Australian Federal 
Police or the Welfare Branch) will receive the information and take action in the name of that 
agency. Moreover, a committee member may be under a legal duty not to disclose information 
received in the course of his agency work (e.g. a Family Court counsellor).56 Such a legal duty must 
inhibit effective contribution to the work of the committee. Some members may find their legal or 
professional duty of confidentiality so ill-defined that it is impossible confidently to assess when the 
duty not to disclose arises and when it ceases. Inevitably, such people tend to err on the side of 
caution. 
387. Lack of Authority in Emergency Cases Sometimes the police feel compelled to remove a child 
without parental consent and without charging the child with being a neglected child. In these cases 
the child is usually placed in Marymead Children's Centre. The home lacks legal authority to detain 
the child in safety against the wishes of a violent parent. Nor does the home have the authority to 
provide for his medical needs. There is also a need for hospital and some other institutional 
authorities to have power to detain a child who requires medical examination or simply protectioll, 
free of the threat that the parent may remove the child.57 The Child Welfare Ordinance 1957 (AC.T.) 
does not make provision for a holding order to facilitate emergency hospitalisation of the child or 
detention in a place of safety for a limited period upon the authority of the police or welfare or 
health personnel. This is part of a broader deficiency of the present Child Welfare Ordinance, for it 
totally fails to deal with the pre-trial detention of children in trouble.58 

Child Abuse: Compulsory Reporting 
388. Arguments for CompUlsory Reporting The following are the argum@ts in favour of the enact
ment of legislation for compulsory reporting of cases of child abuse: 

Q Role of the law in protecting the child. Children need special protection by the law because they 
have fewer means to help themselves. Moreover, the child's right to preservation of his health 
and life outweighs the right of a fnmily to freedom from interference. Compulsory reporting, 
therefore, underlines the law's commitment to the protection of children. 

53 Cf. the protection afforded by the Child Welfa:e Act 1939 (N.S.W.), 5.148B (6). 
54 'It seems to be generally accepted that legislative protection is needed for persons who report cases of neglect, 

induding abuse, if they have acted in good faith ... The need for such a provision is as great in the A.C.T. as 
elsewhere.' Department of the Capital Territory, Submission, 61. 

55 Juvenile Justice Standards Project, Standards Relating to Abuse and Neglect (1977),68. 
56 Family Law Act 1975 (Cwlth), s.18,19. Note, however, that at common law it is a misdemeanour to fail to 

notify the authorities that a treason or a felony has been, or is being, or is about to be committed. See 
authorities and references cited in Howard, Criminal Law (3rd ed., 1977),284, n.90. 

51 For comment upon the need for a power to hold the child, see Report oj the Child Maltreatment Workshop 
(1976), para 6.15-6.26. 

58 See para.261. 
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4P Facilitating reports. The introduction of comprehensive compUlsory reporting legislation is 
invariably accompanied by an increase in the number of cases coming to notice.59 It may be 
because of the sanction attaching to a failure to report, or because of an improved community 
awareness of the problem due to pUblicity surrounding enactment of the legislation. 
Alternatively, the increase might be the result of the establishment of crisis centres or new 
procedures for access to supporting services, introduced simultaneously with the legislation. It 
would, however be erroneous to suggest that any increase in the number of cases coming to 
notice may be interpreted as an indication of an increase in the incidence of child abuse.60 
There is no apparent reason why reporting legislation in the AC.T., together with improved 
access to supporting services and an increased community awareness of the problem, should 
not be accompanied by an increase in the number of reported cases of child abuse. 

• Research, statistics and prediction. There is a need to know the incidence and location of child 
maltreatment. The indirect benefit of compUlsory reporting legislation is the development of 
statistics which would assist in the identification of social and geographical areas where child 
abuse is more prevalent. Once identified, such areas would gain priority in the establishment 
of crisis centres or nurseries for the care of children for periods of a few hours or days. 
Further, compulsory reporting makes possible the establishment of a central register of cases. 
Because children who have been abused may be presented at any of several hospitals, or to 
different medical practitioners, upon different occasions, a register assists in the detection of 
child abuse and assessment of the risk of re-occurrence in any particular case. 

o Advantage in loss of choice. The position of the medical practitioner and other helping pro
fessional is made easier in his relationship with parents as he is able to explain that he is 
compelled by law to notify the appropriate authority. The trust between medical practitioner 
or other professional and patient is not lost because the former clearly has no choice in the 
matter. 

o Multi-disciplinary decision. Some professions displa.y an unwarranted scepticism about involv
ing those in other fields. With compulsory reporting a professional is relieved of sole responsi
bility for exercising a discretion as to the action to be taken and the benefit of multi-disciplin
ary training and experience is brought to bear. Child abuse is too complex a problem for any 
professional to deal with alone. 

• Public commitment. Legislation represents a public commitment to protecting abused children 
and enabJes the community to become involved in achieving that end. It should compel the 
generation of adequate services. 

389. Argaments Against Compulsory Reporting The following are usually advanced as the arguments 
against. compUlsory rr.porting of suspected cases of child abuse: 

59 

60 

e Discouragement from seeking help. Parents and caretakers may be discouraged from seeking 
help, especially medical attention, for children they have injured, in the knowledge that 
reporting may result. 

The experience of N.S.W. and the States of Florida and Iowa in the U.S.A. suggests that comprehensive 
COhij.>!,]sory reporting provisions increase the number of cases brought to official notice. Compulsory report
ing was introducl'd in N.S.W. by the Child Welfare (Amendment) Act 1977, on 30 June of that year. In the 
next year, 887 new cases were notified to the Department of Youth and Community Services. This compared 
with an avcrage of about 64 cases per annum in the ten years before 1977. (Source: Department of Youth and 
Community Services (N.S.W.), Annual Report 1977-8, 28.) In Florida, a centralised system of notification was 
set up in 1971. Within three years, over 90,000 complaints had been notified (Source: Schuchter, Prescn'ptive 
Package-Child Abuse Intervention (1976), 9, cited in Boss, On the Side oJthe Child (1980),102). In Iowa; the 
response to the introduction of compulsory reporting legislation in that State has been analysed. The analysis 
concluded that 'it appears that the legislative goal of encouraging reporting of all cases. 9f suspected abuse has 
been achieved to a large extent' ('Iowa Professionals and the Child Abuse R"porting Statute - A Case of 
Success', 65 Iowa LR, 1273, 1342 (1980)). 
In N.S. W. there was a dramatic increase in reported cases after the implementation of the mandatory 
reporting legislation, but this was accompanied by a sudden decrease during publicity surrounding a confer
ence which advocated strong police action against abusive parents (Source: Lightfoot, 'Specialist Units in the 
Identification and Management of Child Abuse - A Social Policy Approach', in Scutt (ed.), Violence in the 
Family (1980), 157, 167.) 
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61 

62 
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66 
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68 

69 

• Breach of confidentiality. 61 A doctor who discloses to a third party the details of a patient's 
condition is in breach of his duty of confidentiality to the patient. The requirement of strict 
confidentiality in the doctor-patient relationship is an element of professional medical ethics 
which is at least as ancient as the Hippocratic oath.62 It is reflected in the common law63 and in 
the Australian Medical Association's Code of Ethics. 64 An A.M.A. member who breaches the 
ethical code could be subjected to internal disciplinary measures by the Association, being 
censure or even exclusion from membership. Moreover, especially in a relatively small com
munity such as the A.C.T., it would be virtually impossible to keep reports confidential. The 
fact of notification might soon b~come public, forcing other cases 'underground'65, and (es
pecially if not subsequently upheld by a court or other authorities) might do real harm to a 
private medical practice.66 

o Further violence. There is no proof that compulsory reporting does not put as many children at 
risk as those whom it assists. A report may precipitate a further incident of physical abuse or 
prolonged emotional maltreatment and withdrawal of the family from neighbours and other 
persons who may otherwise have provided assistance. 

o Unenforceable obligation. Provisions for compulsory reporting are virtually unenforceable. 
The community is generally averse to prosecuting medical or other helping professionals who 
act in good faith. If a charge were laid, it would have to be proved beyond reasonable doubt. 
The practitioner would in many cases be in a strong position to argue that he did not know the 
abuse had occurred. Moreover there are evidentiary limitations on the acceptance of un
corroborated testimony by children.67 One practising A.C.T. medical practitioner appeared 
before the Commission's public hearing. His view was that medical practitioners would not 
report if compulsory reporting was introduced.68 In these circumstances he suggested that 
every effort should be directed at facilitating voluntary reporting rather than passing a law 
which would not be observed. 

o No simple solution. Reporting legislation does not guarantee effective services and there is 
danger in the adoption of the belief that legislation solves the problem. There is a grave danger 
that cases may be reported and yet prompt action may not result because of lack of staff in 
over-extended services.69 The emphasis should be on making services available and accept
able, rather than on the imposition of legal obligations. 

e Professional's discretion. It is preferable to leave to the medical practitioner or other pro
fessional the discretion to decide whether, taking into account any particular or unusual 
circumstances, a case should be reported. The professional is in the best position to assess the 
desirability of jeopardising the relationship of trust and also bears the financial and emotional 
consequences of any breach of professional confidentiality. 

• Problem of definition. There is great difficulty involved in defining child abuse, not only with 
regard to the inclusion or otherwise of emotional or sexual abuse, hut also with regard to dis
tinguishing such cases from cases of neglect. The area is too vague to allow for legislative 
definitions of the c.ircumstances in which a duty to report arises. Confusion as to whether a 
case comes within the definition will probably lead to a failure to report. 

The Commission is presently examining the subject of the confidentiality of doctors' records in its reference 
on privacy. See Australian Law Reform Commission, Privacy and Personal Information (ALRC DP 14, 1980). 
The ethical rule was formulated in the 4th century B.C. by Hippocrates. It stated: 'I swear ... whatever, in 
connexion with my professional practice, or not in connexion with it, I see or bear, in the life of men, which 
ought not to be spoken of abroad, I will not divulge .. .'. See Hippocratic Works, (1939), tr. by Francis Adams, 
779-80. 
Furniss v. Fitchett [1958] NZLR 396, 4QO-1. See also Bates, 'Medical Confidentiality arid Privacy', (1978) 3 
Legal Service Bulletin 189, 191. 
Australian Medil;:al Association, Code of Ethics (1975 ed.), cl.6.2.1-6.2.8. 
Capital Territory Health Commission, Submission on DP 12, I. 
Statement of Dr E. Stack during consultation by the Chairman of the Commission with the National Women's 
Advisory Council. 
See Gobbo, Byrne and Heydon (eds.), Cross on Evidence (2nd Aust ed., 1979), 198-9. 
Dr. W.R. Atkinson, Oral submission, Public Hearing, 5 May 1980, Transcript, 56. Cf. 'Iowa Professionals and 
the Child Abuse Reporting Statute - A Case of Success'. 
Capital Territory Health Commission, Submission on DP 12, 1. ! II 
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390. Confidentiality: The Commission's JliewThe principle of strict confidentiality in the relationship 
between the medical practitioner or other professional and the patient or client is one which is 
uncertain in its formulation, rarely enforced and increasingly outweighed by other more crucial 
consideratiorls.70 The Australian Medical Association's formulation of the rule is confused and 
appears to allow for legislative diminution of the principle.71 Disciplinary measures by the Associa
tion rarely occur in matters such as child abuse.72 Furthermore, not all medical practitioners in 
Australia are members of the Association and therefore subject to its code of ethics. An ethical code 
is not a legally binding code of conduct but is merely 'evidence of the general professional standards 
to which a reasonably careful, skilled and informed practitioner would conform'.73 It is not to the 
point to draw attention to common law principles relating to confidentiality when there is ample 
precedent, apart ftom child abuse legislation, for statutory exceptions to these principles. These 
include legislation relating to venereal disease, freedom of information and health.74 In addition, the 
medical practitioner or other professional's confidential relationship is a relationship with the child, 
who is his patient, not with the parent. It is fair to assume that the child properly instructed would 
usually think it in his best interests to consent to disclosure to some helpful person of information 
relating to his medical condition. It could be argued that the medical practitioner or other pro
fessional has an additional confidential relationship with the parent, who is secretly or indirectly 
also seeking treatment for his emotional condition. Whilst it is true that a good medical practitioner 
will be sensitive to such needs and will endeavour to counsel the parent, it must be conceded that 
most are very busy people, and have had little opportunity in their training to acquire the particular 

70 

71 

72 

73 

74 

Dr M. Maloney is reported in the Canberra Times (30 October 1980, 3) as having said, on the subject of the 
ethical dilemma of confidentiality, that 'he would not see any children sacrificed to this sacred cow.' 
Australian Medical Association, Code of Ethics, c1.6.2.1. The principal clause is as foHows: 

It is the practitioner's obligation to observe strictly the rule of professional secrecy by refraining from disclosing 
voluntarily without the consent of the patient (save with statutory sanction) to any third party information which he has 
learnt in his professional relationship with the patient. 

Clauses 6.2.2-6.2.8 appear to allow some relaxation of the rule stated in cI.6.2.1 : 
The complications of modern life sometimes create difficulties for the doctor in the application of the principle (of 
confidentiality), and on certain occasions it may be necessary to acquiesce in some modification. Always, however, the 
overriding consideration must be the adoption of a line of conduct that will benefit the patient or protect his interests. 

The following occasions for modification are mentioned: husband and wife (6.2.3); court evidence (6.2.4); 
statutory requirements (6.2.5); government departments, hospital boards and many other bodies (6.2.6.); 
employers, insurance companies, solicitors (6.2.7). However, 6.2.8 states that in such cases the doctor should 
'refuse to give any information in the absence of the consent of the patient or the nearest relative'. That 
quaiification appears to amount to a modification to the principal rule in 6.2.1, that information may be 
disclosed without consent if there is a statutory sanction. The rules are poorly drafted: they suggest exceptions 
to the principal rule protecting confidentiality and at the same time refuse to allow such exceptions. It must be 
noted that mandatory reporting legislation is not a 'voluntary' disclosure, within the meaning of 6.2.1 by the 
doctor of information learnt in his professional relationship with the patient. Moreover, voluntary reporting 
legislation need only include a provision deeming the consent of the child patient or his parent or guardian as 
unnecessary, with respect to the doctor's disclosure of a case to the proper recipient. Both voluntary and 
mandatory reporting provisions would then be consistent with the A.M.A.'s principal clause formulating the 
rule of confidentiality. 
Webster, 'Regulators of Medical Practice', (1978) 3 Legal Service Bulletin 209,210. 
See Furnissv. Fitchett [1958] NZLR 396,405. The code in question was that of the British Medical Association. 
Venereal diseases legislation. Doctors in N.S. W. were once required to notify parents or guardians of a 
dia6nosis of venereal disease in a child under 16 years, but are now permitted to notify them. Venereal 
Diseases (Amendment) Act 1977 (N.S.W.), s.2. In Victoria medical practitioners are required to notify parents 
or guardians. Venereal Diseases Act 1958 (Vic), s.IO(4), and Venereal Diseases Regulations 1931 (Vic.), 
regulation 3 and II. In the Northern Territory the Chief Health Officer may make such notification compul
sory if he wishes. Venereal Diseases Act (N.T.), s.15(2). 
Freedom of information. The Freedum of Information Bill 1981 (Cwlth), cI.41(3), provides for access to 
information of a medical or psychiatric nature by a nominated medical practitioner, where direct access to the 
information by the patient concerned would be damaging to him. 
Health. The Medical Act 1939 (Qld), s.35(ix) and (x), provides that a medical practitioner is guilty of 
misconduct in a professional respect if he does not notify the police of certain illegal operations or wounds 
from weapons. See also Health Act i958 (Vic.), s.l37f (infectious and special notifiable diseases), s.l58f 
(notification of birth); Registration of Births, Deaths and Marriages Act 1959 (Vic), s.19 (notification of 
death). 
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ski~l~ .of a social worker. Most are not fully conversant with the full range of available welfare 
facilitIes, In many cases the parent who regularly maltreats his child consults a different practitioner 
on every occasion in order to avoid suspicion, precluding the development of an ongoing relation
ship conducive to effective counselling. Notification can, therefore, result in the provision of assist
ance oy persons who do have the appropriate skills and experience to treat the emotional condition 
of the parent. 
3,9 1. Assessment and Conclusion ~hild abuse is more common that most people believe. It is impera
tIve !ihat we do ~~t condemn chIldren t? neglect and indifference. Compulsory reporting makes 
possl.ble the prOVISIon of care and protectIOn. Compulsory reporting legislation should be enacted in 
the A.C.T. The following reasons underlie the Commission's conclusion: 

Q Accompanying increase in reported cases. It is doubtful whether it could ever be conclusively 
proved that compulsory reporting causes more cases of abuse to come to notice. On the other 
han~, neither has the ~la.im that compulsory reporting legislation deters parents from seeking 
medlc~l belp been statistically proven. Clearly, other factors, such as publicity or the provision 
of serVices, may be relevant to any change in the number of cases reported or in the response 
~f parents. The C:0mmi~sion favours the view that the introduction of compulsory reporting is 
likely, on the eVIdence· 5

, to be accompanied by a significant increastl in reported cases of 
abuse. 

€) Basis for commitment. Legislation is an essential element in establishing a, public commitment 
to the protection of children. 

o Breaking the chain. Re-occurrence of abuse following a notification need not be the result of a 
retributive reaction on the part of the parent. It may have been likely to occur in any case in 
the context of the continuation of pressures which precipitated the first incident. At least if 
notification has been made there exists a real possibility of prevention through the provision 
of supporting services. Maltreatment is often a continuing activity and even at the cost of the 
parents bl~ming the child the chain should be broken: abuse can result in serious injury to, 
and sometImes the death of, the child. 

<f) Reluctance overcome. At present the reluctance of many professionals to break well-en
trenched and long established habits of professional confidence and unwillingness to become 
inv?lved in legal p;oceedings, which expose them to professional discipline and criticism by 
their peers and which take them awa.y from their work, may contribute to a disinclination to 
report. Legislat:<'\T'\ would overcome this reluctance to become personally involved and would 
impose a public ... :lty to do so. 

G Valu~ of sanction. It is conceded that where compulsory reporting legislation attaches a 
sanctIOn for breach of the duty to report, prosecutions may rarely be commenced or be 
successful. Some jurisdictions have :~~ [act opted to attach no criminal sanctions as in the case 
for example, in Ontario.76 However, the Commission believes that the existen~e of the sanc~ 
tion is m.ore importan~ than. its enforcement: it can purposefully be used to educate, to direct 
and to reInforce good IntentIOns rather than to provide a basis for prosecutions. The occasion
al prosecution serves the additional purpose of alerting professionals to their legal duties. 

o Paramount co?sideration. The need for express child abuse reporting laws is not avoided by 
arguments which rest upon any general civic and moral duty to disclose knowledge of crime 
and wrongdoing.77 The purpose of legislation is to make plain where the duty lies. Further
more, a compulsory reporting law emphasises that the paramount consideration is the safety 
of the child. 

7$ See n.59. 
76 Child Welfare Act 1978 (Ontario), s.49(1). See generally Dickens, Legal Issues in Child Abuse (1976), chapters 

I, II. 
77 The existence of a common law duty to notify the authorities that a felony has been committed has been the 

subject of much academic debate. See n.56. The Supreme Court of N.S. W. has recently shown a reluctance to 
entertain prosecutions for misprision of felony: R v. Jeffers and Stephens (unreported, Supreme Court of 
N.S.W.,2 May 1975). 
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Defining Child Abuse 
392. A Separate Definition As has been explained in Chapter 878

, where a child abuse case requires 
intervention by the court, the procedure should be by way of an application for a declaration that 
the child is in need of care. This application should be heard by the Childrens Court. An abused 
child may fall into one or more of the categories of children in need of care.79 However, only three of 
the seven categories of children in need of care are categories which would include cases of child 
abuse. These are the categories where: 

(0 the child has been physically injured (otherwise than by accident) or has been sexually abused, 
by one of his parents or by a member of the household in which he lives or there is a likelihood 
that he will so suffer such physical injury or sexual abuse; 

• the child has been physically injured (otherwise than by accident) or has been sexually abused, 
by a person other than a parent or a member of his household, or there is a likelihood that he 
will so suffer such physical injury or be sexually abused, and his parents are unable or 
unwiliing to protect him from the injury or abuse; or 

e by reason of the circumstances in which the child is living -
ct the health of the child has been impaired or there is a likelihood that it will be impaired; or 
• the child haa :mffered, or is likely to suffer, psychological damage of such a kind that his 

emotional or intG!lectual development is or will be endangered. 
These three categories should be utilised not only with respect to care proceedings but also to define 
the circumstances in which suspected cases of child abuse may be voluntarily reported. It should be 
possible to make a protected voluntary notification if a person suspects on reasonable grounds that 
the child has been abused, or that there is a likelihood that he will be abused, in any of the 
circumstances described above. 
393. However, the Commission is not prepared to adopt these three categories for the purposes of 
compulsory notification provisions. If the descriptions were adopted without amendment, t.he com
pulsory duty to notify would arise not only when abuse had occurred but also when there was a 
likelihood of abuse. The N.S.W. Green Paper has recommended80 that the compulsory reporting 
provisions in N.S.W. be extended to cases where a child 'is h~ danger of' being assaulted, ill-treated 
or exposed. The extension of the compulsory notification requirement to appl.y not only in cases of 
reasonable suspicion that abuse has occurred but also in cases of reasonable suspicion that there is a 
likelihood that abuse wiU occur in the future, could impede the preventive role of welfare agencies 
and individual·s.81 That preventive role depends upon the availability of friendly, accessible facilities 
which a parent may approach in trust, rather than in fear. It might be argued that, if reporting 
legislation is to be effective, it should be designed to guarantee that notification occurs, and that the 
provision of support services is thereby ensured in every case before the child is abused. On the other 
hand, the argument that the family may be discouraged from seeking help must be taken into 
account. 82 The Commission is of the view that notification legislation should, so far as possible, not 
be allowed to discourage a parent who, fearing he will maltreat his child, voluntarily contacts a 
health, welfare or child care agency. The provision for compulsory notification should not be 
extended to cases of potential abuse. Furthermore, the obligation imposed by the reporting pro
visions should attach to established events, not to speculation about what might or might not occur 
in the future. The new Child Welfare Ordinance should therefore impose on specified categories of 
persons an obligation to notify the Youth Advocate if, on reasonable grounds, it is suspected that a 
child has been physically injured (otherwise than by accident) or has been sexually abused. Two 
comments should be made about this obligation. First, the obligation to report would not extend to 
all types of abuse. Ill-treatme.nt which does not cause physical injury, but which results in impair
ment to the child's health, is not included in the proposed definition. At the present time the subject 
of compulsory reporting is a controversiai one. In the Commission's view, therefore. the circumst-

78 Para.292. 
79 See para.304. 
80 Green Paper, 37. 
81 See Sister M. Morrissey, Oral submission, Public Hearing, 5 May 1980, Transcript. 77. 
82 Report of the Child Maltreatment Workshop (1976), para.7.5. 
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ances in which the obligation to report arises should be narrowly defined. At this stage it is prefer· 
able to err on the side of caution. Once compulsory reporting becomes accepted in the A.C.T, it will 
always be possible to expand the definition of the situations which must be reported. g;,:condly, the 
proposed definition of the. circumstances in which the obligation would arise makes no reference to 
the seriousness of the injury or abuse, Consideration, was given to limiting the obligation to report to 
cases in which the injury or abuse was 'serious'" This was rejected because a definition framed in this 
In;mner could produce uncertainty. Persons required to report could legitimately argue that they did 
not consider the injury or abuse sufficiently 'serious' to come within the definition. An obligation to 
report all forms of injury or sexual abuse would be ch;ar and simple, Further, as in all matters 
involving the possibility of care proceeding'5~ it would be up ~o the Youth Advocate to determine 
whether the matter was sufficiently serious to wan'all! Gourt action to protect the child. Before 
authorising the initiation of care proc~edings the Youth Advocate would be obliged to ensure that 
all informal alternatives had been explored.B3 

394. Age Reporting legislation is often limited in its application by reference to the age of th~ 
abused child. Such age limitations often differ from those fixed for a 'child', or 'young pr.rsdn' in. the 
general defi .lition sections of child welfare legislation. The age limits with regard to reporting are 16 
in New South Wales, 18 'in South Australia, 17 in Queensland and 12 in Tasmania,84 in ihe United 
States and Canada the trend has been to extend protection by raising the age to 16 or 18 years. It is 
envisaged that the procedures outlined in this report should be availabl.e for those who have not 
attained the age of 18 years.8S It might be thought that a child over the age of 16 bas no need of 
protection by way of reporting legislation because he is physically mature and has sufficient access 
of his own to medical and other assistance. Yet common experience teaches that children mature at 
different ages. Also, it must be remembered that because a child who has not yet attained 18 years is 
legally a minor, and often experiences difficulty in gaining employment, he may not be able to 
remove himself from a family situation where he is suffering maltreatment. A child under 18 years is 
also still vulnerable to sexual abuse. The protection afforried by the notification provisions should be 
available for all children who have not attained the age of 18 years. 

Who is to Report? 
395. Voluntary Notification In addition to compulsory notification by certain defined professionals, 
provision should be made for voiuntary notification on reasonable grounds by any person who 
forms the suspicion that a child has been abused. Legal immunity against criminal or civilliabHity 
(for example, in respect of defamation, malicious prosecution or conspiracy), or for breach of 
professional ethics, should be extended to every person who makes a notification in goud faith, 
whether the notification be made pursuant to the voluntary or the compulsory notification provision. 

396. Compulsory. Notification: Specification of Notifiers Both medical practitioners and other pro
fessional persons should be required to notify cases of child abuse. The other professional persons 
required to notify should be those who fall within specified categories of persons ,who come into 
contact with children in the course of practising their profession. As the National Women's Ad
visory Council pointed out86

, professionals such as school teachers, kindergarten and pre-school 
teachers and child care workers are, through their regular day-to-day contact with children, often 
aware of child abuse long before it is brought to the attention of a medical practitioner. It can be 
argued that a vague formulation of the category of persons required to notify should be adopted, 
mther than a detailed Ust l'et out in the legislation and possibly by oversight failing to include classes 
·of persons. who ought to be compuisorHy required to notify. The formula could be appIlcable, for 
instance, to all persons having reasonable cause to suspect that a child encountered in the course of 
professional or offi~ial activities has been abused. That course has not been adopted in any Austra
lian reporting legislation. It is desirable that a duty should be formulated in such a way that the 
delineation of classes of persons who bear the duty is not blurred and does not require clarification 

8) 

8< 

85 

&6 

See para.294. 
Child Welfare Act 1939 (N,S.W.), s.40, 148B; Community Welfare Act 1972 (S.A.), s. 6, 82d; Health Act 1937 
(Qld), s.76M; Child Protection Act 1974 (T~s.), s.8(1). 
Para.63, 64. 
National Women's Advisory Council, Submissi(Jn, I. 
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by ju~ici~l interpretation,. statements of administrative policy or the ethical rulings of professional 
organISatIOns. The follOWIng classes of persons should be under a duty to make a n0tification if in 
the course of practising their profession, or carrying on their calling they suspect, on reason;ble 
grounds, that a child has been abused: 

• medical practitioners; 
• dentists; 
• nurses; 
• police officers; 
., teachers and persons employed to counsel children in a school' 
• persons empl~y~d in the Dep~rt~ent of the Capital Territor~ or by the Capital Territory 

Health Comhllsslon whose duttes Include matters relating to children's welfare; and 
• persons for the time being in charge of licensed chHd",minding cc;ntres. 

A requirem.ent to notify places a serious responsibility upon the professional' concerned to identify 
cases o.f chtld abu~e and to fulfil the notification requirement whilst marshalling all the sensitivity 
and s~Ill WIth whIch ~uch a professional should be equipped by training and experience. Close 
attentIOn has been paId to the respon~es of professional organisations to the proposal that their 
members should be required to notify cases of child abuse. The Australian Medical Association has 
not yet formulated a nati.onal position in relation to the question of compulsory notification. The 
Austrahan Dental Assocl~tion. Incorporated in a ,v.:ritten su?miss.ion87 indicated that, broadly, it 
favoured compulsory notIficatIOn under the condItIons outhned In the Commission's discussion 
paper.88 On the other hand, the Australian Dental Association, N.S. W. Branch took the view that it 
was no~ able to .assist in ev~luating the case for and against compulsory notiflcation.89 The Royal 
Austr~han NurSIng Fed~ratl~n ~upported compulsory notifica~io.n as a constructive way of initiating 
helpful. moves a~d .of IdentIf~Ing the range of problems WIthIn Australian society.90 Whilst the 
AustralIan AS~f)ClatIOn of SOCial Workers was unable to give its view, the President of that body 
t::xpressed personal opposition to compUlsory notification.9) The Department of (he Capital Terri
t?ry s~lpport:;:-d the proposal for compulsory notification.92 The Capital Territory Health Commis
SIon did not, however, support compulsory notification.93 The A.C.T. Teachers' Federation favoured 
compulso~y notification upon the basis that the protection of children placed in the care of its 
meIl1ber~ lli of paramount Importance. 94, The report of the A.C.T. Police to the Standing Committee 
on Hous~Hg a?d Welfare of the A.C.~. Legislative Assembly indicated general support for compul~ 
sory nottfi~atIOn ~n the pa~ of medical pr~ctitionllrs, dentists, psychologists and psychiatrists. A 
r7presentatlve of (he Austrahan Federal Polle,:: has now expressed support for compulsory notifica
tIon by feIlcw members of that police force.~: Because the requirement to notify would not arise 
unless the professional concerned had a suspicion based upon 'reasonable grounds', a person would 
not hI;! expected to exercise greater expertise in assessing a case than the expertise common to his 
own profession, Consider, for example, the case of a nurse. There are traditional constraints 
recognised by nurses on actions which could be construed as the making of a medical diagnosis. 
H~wever. n~rses can often observe patterns of family behaviour which are signifimmt in identifying 
chlldren at r:tsk. Ther~ sho~id be no need for a nurse to be required to inform a medical practitioner 
before makmg a notification. Internal referral systems within health, welfare or other agencies 

87 Australian Dental As~ociatio!l, Inc., S?lbmission, l. 
88 ALRC DP 12 (1980). 
89 Australian Dental Ai!sociaticn, N.S.W. :I?;:anch, Submission.!. 
90 Royal Australian Nursing Federation, Submission, 2. 
91 The Social Work Action Group (W.A.) in its submission said that compulsory notification should be required 

onl~ wher.e there were ma!ntaine~ certain safe~uartJs relating to definitions of abuse and provisions relating to 
the inclUSIon of names on the child abuse reg!ster. SubmissiC'r.; 3, 

92 Department of the Capital Territory, Submissioll (In DP 12, 6. See also 'Call for action .'~gainst child sexual 
abuse' (The Canberra Times, 30 October 1980; 3), where a senior member of the Welfare Branch of the 
Depa~ment of the Capital Territory, Mrs Ethel McGuire, is reported as having supported the cQmpulsory 
reportmg of suspected cases of sexual abuse of children. 

93 Capital Territory H:!aith Commission, Submission on DP 12, I. 
94 A.C.T. Teachers Federation, Submission, I. 
95 Chief Superintendent A.H. Bird, Australil:i.n Federal ?~lir.e. 
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would produce the very dangers of delay and indecision which notification legislation and the 
.::entral receipt of notifications is designed to remove. 

Recipient of Notifications 
397. Youth Advocate There should be one recipient of notifications of child abuse cases. At present 
there is confusion about the proper recipient of such notifications. A notification given by a health 
worker to the Health Commission Committee may not reach the Welfare Branch Committee, the 
pnlice, or the voluntary agency which has had some contact with the family concerned. Kindergar
ten teachers, child care workers and others may be uncertain as to whether the Welfare Branch, the 
Health Commission or the police force is the appropriate agency to !,:Qtify. The office of the Youth 
Advocate should provide the focus for the receipt ofnotifica!ions.96 He should be responsible for the 
initiation, where necessary, of proceedings for an application for a declaration that the child is a 
child in need of care. Notification would most conveniently be made to the Youth Advocate who 
would bear the formal responsibility for delaying too precipitous action by one agency or ensuring 
that the dilatoriness of any agency involved did not impede quick action where this was necessary. 
In some cases no harm is done by the delay. In others harm may be done. At present a case of 
possible child abuse may continue to be discussed by the Welfare Branch Committee at a number of 
monthly meetings, without anyone person or agency being clearly responsible for the taking of a 
decision as to appropriate action. Nor do the members of the Welfare Branch Committee have 
formal authority to ensure that the agencies represented on the Committee comply with the Commit
tee's majority resolutions: The easy identifiability, which the office of the Youth Advocate would 
possess, is essential for a recipient of notifications. Administrative arrangments should be made for 
receipt of telephone calls directed to the Youth Advocate outside working hours. An appropriate 
entry should be included in the service section of the A.C.T. telephone directory, as is already done 
in N.S. W. and other States. 
398. Standing Committee At present there are two child abuse committees which operate in the 
A.C.T. Their respective roles are unclear and liaison is uncertain. There should be one legislatively 
recognised committee with legislatively recognised membership. This is the Standing Committee 
described in Chapter 8.97 It should give advice with regard to difficult child abuse cases, when the 
Youth Advocate in the exercise of his discretion convenes a meeting of the committee. If the Welfare 
Division, the Health Commission or the police become aware of a difficult case, each should have 
power to convene a meeting. When the Youth Advocate consults with the committee he will gain the 
benefit of multi-disciplinary professional advice from representatives of the major agencies con
cerned with cases of child abuse. The committee should take over the functions of the Welfare 
Branch Child Abuse Committee and the Health Commission Child Abuse Committee. There should 
be no further need for either committee. The interests of the Welfare Division and the Health 
Commission would be formally represented on the Standing Committee. It is desirable that the 
efforts of the Welfare Division and the Health Commission should be directed towards the success
ful operation of the proposed statutory committee rather than duplicating the demands on the time 
of busy professionals through involvement in a number of committees. The efficient functioning of a 
system designed to achieve rapid multi-disciplinary assessment of a case requires the mature co
operation of representatives of the Welfare Division and of the Health Commission, rather than 
devotion to personal interests in maintaining existing powers within separate agencies. 
399. Records In many cases where there is n,curring maltreatment of a child, it has been found that 
the family visits a different medical practitioner or hospital for assistance on each occasion, partly to 
avoid suspicion of child abuse. Because the medical practitioner has no record of similar injury to 
the child and insufficient time to pursue inquiries at local hospitals, he may fail to diagnose the case 
as maltreatment rather than accident and refrain from making a notification. The office of the Youth 

96 The Department of tbe Capital Territory expressed the view that there should be one authority wi'£h responsi
bility for legal action concerning abused children. However, the authority, they argued, should be the Director 
of Welfare. (Department of the Capital Territory, Submission, 64). See also The Canberra Times, 30 October 
1980, 3, where Dr M. Maloney is reported as having said that to ensure continuity of care 'one statutory 
authority or government department, supplemented by voluntary agencies, should be the centre for reporting 
and action'. 

97 Para.282f. 
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Advocate should assume responsibility for the collection and secure control of conficbntial records 
relating to child abuse cases. The office of the Youth Advocate should compile statistics of child 
abuse cases. He should co-operate with other register-keepers in Australia, collecting anonymous 
data on the incidence and variety of child abuse and its consequences. 
400. Confidentiality Reporting legislation and the keeping of a register poses the problem of 
maintenance of the confidentiality of records. The Youth Advocate and the m.e-mbers of the Stand
ing Committee should be under a legal duty to maintain in strict ~~nfiderJ.(e {he infor~ation they 
receive. This duty should be imposed upon these persons by provlSlons of the new Child Welfare 
Ordinance. The Youth Advocate and the committee should be authorised under the new Ordina~ce 
to give information on a 'need-to-know' basis to administr!ltors of a home, foster .home or chl.ld
minding centre to which a child is referred. !he le.gi.sl.atIon should also aut.ho.nse the makmg 
available of information on a case to a Welrare DIYlslOn or Health CommiSSIon worker who 
undertakes case management. Case information in an anonymous form sho~.tld b.e mad~ available.to 
the proposed Childrens Services Council for the purposes of research, clanfi~atlOn of l.nade9ua~les 
in services and long-term policy planning. Tho potential hazards of the col~ectlOn and dlsse~matlOn 
of information have been recognised in the United States. The Federal ChIld Abuse PreventIOn and 
Treatment Act denies Federal funding to a State child abuse program unless a procedure for the 
preservation of the confidentiality of all records is maintained.98 There arise a number of questions 
relating to the operation of the register: 

• the grounds upon which information on the register should be released to th~ child, th.e child's 
parents, medical practitioners and other professionals, and the na!ure o~the m~ormatlOn; and 

• whether a case should be expunged from the register after a certam penod of time. 
In relation to the first question, the Commission has formed the view that the child. and his pare~ts 
should normally be informed of the existence and contents of the entry in the register concermng 
them unless disclosure would do harm (as it could in the case of a child's complaint about parental 
cond~ct). Information should be provided on a 'need-to-know' basis99 to medical practitioners ~nd 
other professionals and an explanation given to t~e child, if old eno~g~ to unde!stand, concern~ng 
the release of personal data about him to a professlO~al. Wntten restnctIon~ ~elatm~ to confidentIal
ity should accompany the information and cover ItS further use by reCIpients, If .an.y. from the 
professional concerned. With regard to the question of expungement, pr~cedur~s slmtlar ~o th?se 
already followed in N.S.W. should be adopted. In the register o~'Mon~rose th.ere IS no cl~s.slficatlOn 
of cases as being based upon a suspicious, false or confirmed dIagnOSIS. Nor IS any prOVIsIon .made 
for ~xpungement of cases from the reg~ster. Expunging the !ecord of a ~ase sugg.ests that ~n the 
expunged case, the alleged perpetrator IS to be regarded a.s mnocent whIle those mvolv~d m the 
remaining cases are gUilty. The recorded recurrence of chIld abuse over seyeral generatIOns o~ a 
family points to the usefulness of maintaining records over very long pen ods, SO long as stnct 
conditions of security are maintained. 

Holding Order 
401. The holding order has been discussed earlier. 100 A holding order for children generally in need 
of care has the same features and the same limits as in a case of child abuse. Strong support ~as been 
registered lOI for a holding order to be available for suspected cases of abuse. It remams to Illustra~e 
the particular application of a holding order to a case of abuse: 

A parent brings a badly bruist!d child to the casualty department of a public hosp.ital, allegin.g that the c?ild 
'fell down stairs'. Under the Commission's proposals, where a person at the hospital, authOrised to detam a 

93 42 USC, s.SI 03(b )(2)(E). In Australia, the Childrens Services Prog.ram which. is the responsibility of the 
Minister for Social Security, and which funds a limited number of child care proJects, could also be used as a 
vehicle for Commonwealth protection for the privacy of such records. 

• 99 See Australian Law Reform Commission, Privacy and Personal Information, (ALRC DP 14, ~980), para. 63, 
67, 69. In its final report on privacy, the Commission wiil be addres~ing the issues ~f protection of perso~al 
information 'Iuch as medical information and procedures such as cullmg and destruction and records secunty. 

100 See para.30:'. .. . 
101 Dt!partmF.nt of the Capital Territory, Submission on DP 12,7; Capital Temtory Health CommiSSion, Sub-

missiol1 on DP 12, 2. 
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child under a holding order, suspects the child to have been abused and believes that urgent action is needed 
he wo~ld be able to detain the child in the hospital for up to 48 hours, against the will of the parent. When th; 
authorised person makes the .decisi.o~ to d~tain the child, he should, as soon as practicable, notif:y the Youth 
Advocate of the case and o~hls de~l!ilon. It IS the Youth. Advocate who should apply within the 48 hour period 
to the c~u.~ (or a duty Maglst~ate I~ the ca~e occurs dUring a weekend) for a holding order. The holding order 
should InItially be for a maximum duration of 72 hours. Before the expiration of the 72 hours, the Youth 
Advocate should be empowered to approach the court for an extension of the holding order, but the extension 
should not be for longer than a further seven days. 

Voluntary Placement in a Home 

4~2. In many case.s a parent seekin~ to .allevi.ate !a~ily tension and to avoid hurting the child may 
WIsh .to p~ace .the chlld for a sho~t pe!Iod In an InstttutIOn such as Marymead. In such cases, provided 
the S!tuatIOn IS not such as to give rIse to a compulsory duty to report102, reception should as far as 
possIble, be on a 'no-questions-asked' basis. The person in charge of the institution shodld not be 
under a duty to notify the Youth Advocate if there is simply a suspicion that the child is at risk of 
abuse. However, in such a case the person in charge of the institution may choose to make a 
voluntary notification. The discretion to notify voluntarily should be exercised in such a manner as 
to ensure that t~e ele!l'l~nt of trust, which is so important in dealing with the family concerned, is 
preserved, prOVIded It IS not done at the cost of the safety of the child. The parents should be 
Inform~d of the role. of the You~h Advocate, the procedure for consultation with the Standing 
CommIttee of the Chlldrens ServIces Council and the services provided by the Welfare Division 
Health Commission and voluntary agencies which may be helpful to them. The parents should b~ 
encouraged to participate in counselling and educative programs. 

Prosecution of Parents 

403; !he.D~cision to. Prosecute '?Ihen a prosecution is brought, it is usually a prosecution for assault 
or tI;e InflIctton of gnevous boddy harm. The offences specified in s.98 and 99 of the Child Welfare 
OrdInance have already been mentioned in this Chapter. 10J The Commission's view in relation to 
these offences has been discussed earlier in this report in relation to children generally in need of 
care.

I04 
Wh~r; an alleged case of child abuse comes to notice, it is the police alone who in practice 

make a decIsIOn. to prosecute the parent or caretaker. Yet the initiation of criminal proceedings can 
~ave a deva~tatIng effec~ on parent and child and on their relationship. Criminal laws are rarely 
Invoked agaInst parents In chlld abuse cases. A prosecution appears sometimes to be triggered by the 
extent o~ the newspaper coverage and consequent public interest in a particular case. Although 
prosecutIOns are rare, in every case the possibility of criminal proceedings occupies the mind of the 
p~rent and of t~e health or ;.relfare personnel who are attempting to build a trusting relationship 
wIth the parent In the future Interests of the child. The following case illustrates the problems which 
can be caused: 

~ si~gle parent father seriously assaulted one of his two young sons. He was prosecuted for assault and 
Imprisoned for two years. The household effects of the family's rented home were sold. The elder child ran 
away. to ~ydney and re~ai~ed unemployed and without hou.sing. The younger child went to live with a 
m~rned slste: who found!t dlffi:ult t~ c0t:e with the needs of her own children. On the father's discharge from 
prison the children returned to bve With him, but he was deeply resentful of the imprisonment and blamed the 
son. 

The ~mprisonment of the p.arent may work against the child's interests by removing the parent's 
phY~lcal presenc~ (~ deletenous co?sequence for ~he child despite the parent's abusive conduct), by 
ad~In~/o the chl!d .s. burden of gUIlt and by fannIng the parent's already smouldering anger at the 
chll~. The posslbtl~ty of ~uch an 0l!t~ome.suggests that prosecutions should be initiated only after 
specIally careful delIberatIOn. AdminIstratIve procedures should be devised which recognise the 

!02 Para.393 specifies the circumstances in which certain professionals shOUld be required to report cases of 
abuse. 

!OJ Para.373. 
!04 Para.306. 

!05 See the discussion in (1979) 3 Crim LJ 45. See also Department of the Capital Territory Submission on DP 12 
7. ' , 
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need for such deliberation. 106 In formulating these procedures, it must be borne in mind that the 
police decision to prosecute a parent or careta~er may .or may ~ot ha~e to b7 I?~d~ as a matt~r of 
urgency. The police may elect to gather the avaIlable eVidence With a view to InItIatIng proceedIngs 
by way of summons, or they may arrest and charg~. Whenever the fo~~er procedure is .employed, 
the police should consult with the Standing CommIttee before the deCISIon to prosecute IS ~aken. A 
member of the police force who hi acquainted with the: case should present to the committee the 
intention of the police with respect to the prosecution. The committee should, in accordance with its 
normal decision-making procedures, advise the police on the course it considers appropriate. Whilst 
the decision whether to prosecute or not ultimately rests with the police, the police should in practice 
be encouraged to respect the advice of the Standing Committee. The combined expertise of the 
members of the committee and the information held by the agencies which each member represents, 
should be available to the ~olice to assist in the decision-making process. There should be a different 
procedure when the police have already made the initial decision and a charge has been laid. The 
withdrawal of a prosecution should be considered, when this is desirable. The laying of a charge 
should not constitute an irrevocable step which cannot be retracted when it emerges that a prosecu
tion will cause disproportionate harm to the child and the relationship between the parties. Hence, 
the police should consider, even after a charge has been laid and the matter taken to ~ourt, the 
desirability of proceeding with the prosecution. Unless the parent or guardian pleads gUIlty at the 
first hearing, the police should consult the Standing Committee as soon .as possible. ~f this meeting 
reveals that it is clearly inappropriate to proceed with the prosecutIOn, the pohce should be 
encouraged to seek the court's leave to withdraw the prosecution.107 When leave to withdraw is 
sought, the police should clearly state to the court the grounds upon which it is considered unde
sirable to proceed further. What are proposed are procedures which will require consultation before 
proceedings are initiated, and which will facilitate their withdrawal after the matter has reached the 
court. Procedures such as these may be ineffective where a parent is arrested and charged and pleads 
guilty at the first hearing. This will typically be what happens unless the court postpones the. matter 
of its own initiative or refuses to accept the plea at that stage. In such a case there wIll be no tIme for 
consultation either before or after initiation of proceedings. However, in the case of a plea of guilty, 
there will be an opportunity for the parent's special circumstances to be taken into account before 
sentence is imposed. The parent's circumstances can be brought to the court's notice in a report from 
the Welfare Division or from some other agency. 
404. Parallel Hearings When criminal proceedings against a parent are being heard in one court, 
and care proceedings are being heard in another, unsatisfactory results can be achieved ifthere is no 
liaison between the two courts. There is, for example, no point in the magistrate in the Childrens 
Court striving, during care proceedings, to find a solution which wi~l keep the family intact, if ~he 
magistrate in the Court of Petty Sessions decides that the only pOSSIble sentence for the offendIng 
parent is imprisonment. The Childrens Magistrate should be empowered, in his discreti?n108, to 
adjourn the care proceedings pending the outcome of the criminal trial of the parent, prOVIded the 
delay would not cause undue injury to the child. lo9 The Commission believes that a procedure 
should be devised to secure liaison with regard to related proceedings in the Childrens Court and the 

106 The Department of the Capital Territory favours the introduction of procedures which would allow for 
consultation before a parent is prosecuted. Submissioll 011 D P 12, 7. 

IG7 ibid. 
!OB The legal working party of the Association of British Adoption and Fostering Agencies recommended 

(ABAFA Report, para.2.13-2.14) that guidance should be given to courts and social services departments on 
the circumstances in which care proceedings should continue to be heard without awaiting the outcome of 
proceedings against a parent. The Minister of State for the Home Department (U.K.) has. a?vised (H?me 
Office Circular No. 88/1972) clerks to the justices that the Crown Court should be notified If It was deCided 
that care proceedings should be adjourned pending th~ outcome of the cri~i~al tria.l o~ a parent, so tha~ any 
delays might be minimised. See Murray, 'Care Proceedmgs - Delays by CrImmal TrIuls, (1980) 144 JustIce of 
the Peace 88. 

!09 It must be remembered that different standards of proof apply in care proceedings and criminal proceedings. 
Whilst the criminal trial of a parent may properly result in an acquittal, there may be adequate evidence to 
sustain care proceedings arising from the same or similar facts. Thus, in a case where adjournment would 
cause undue injury to the child the Magistrate should, in his discretion, be permitted to proceed. See ABAFA 
Report, para 2.13-2.14. 
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Court of Petty Sessions. Such liaison should not depend, as it presently does, upon informal 
intelligence or 'the grapevine', but should be achieved by way of a formal, routine exchange of 
information by the registries of the courts. 

Institutional Abuse 
405. Child Abuse in Other CONtexts 

On sports day (April 1980) Darryl was without a sports uniform because his mother had not yet purchased 
one. As punishment, the sports teacher ordered Darryl to run eight laps of the school ground. After three laps, 
Darryl could not continue becaul.ie of severe chest pains. He told the teacher that he coddn't mn any more, 
that his asthma was bothering him. The teacher told him to keep on running. He ran two more laps and then 
stopped, unnoticed by the teacher. Immediately following this incident, Mrs H. [his mother] wrote a letter to 
the teacher informing him of Darryl's condition and pointing out the danger of overexertion. Shortly after
ward, in a second such incident, the teacher repeated the same punishment. He told Darryl, at the time, (words 
to the effect) 'I don't care what your parents say at home. When you're at school you'll do as I say.'110 

Child abuse is often thought of as only occurring in the child's home or a£ a result of conduct of the 
child's parent or guardian. This conception has dangerous implications for the fight to counter child 
abuse, for it ignores other sources of abuse, notably 'institutional' abuse.1ll As one submission to the 
Commission pointed outl12, the fact that abuse can occur at the hands of the government or a 
government agency highlights the need for an independent officer, such as the proposed Youth 
Advocate, to institute and co-ordinate action in child abuse cases. Children in institutions should 
have ready access to the Youth Advocate. The Youth Advocate would then have the opportunity of 
deciding whether or not to seek a discharge or variation of the order by which the child was placed 
in the institution. 
406. The Right to Administer Punishment: Current Law and Practice Section 124 of the Child Welfare 
Ordinance 1957 (A.C.T.) provides that nothing in the Ordinance takes away or affects the right of a 
parent, teacher or other person having the lawful care of a child to administer punishment. to the 
child.l13 Quite apart from statute, at common law a parent or person in loco parentis has a nght to 
discipline a child in his care for the purpose of correcting the child. 114 There is also a duty on the part 
of a parent to control his child. At common law there are strict limits to the right of a parent to inflict 
corporal punishment for the purpose of correcting the child. Where the act amounts to a criminal 
offence, the accused cannot rely upon a right to administer punishment as severe as he deems 
necessary. In R v. Terry11S the Supreme Court of Victoria held that the limits are: 

Q the punishment must be moderate and reasonable; 
G it must have a proper relation to the age, physique and mentality of the child!16; and 
~ it must be carried out with a reasonable means or instrument. ll7 

Under present law it may be that a child may sue his parent for assault and battery.ll8 The parent is 
not guilty of an assault if he used force by way of correction, and the force was reasonable in terms 
of the limits mentioned above. A school teacher is also entitled at common law to administer 

110 Report of an actual case submitted to the Commission by Jordan Riak, on behalf of Parents and Teachers 
Against Violence in Education. 

III Boss, 19-20; Report of the Child Maltreatment Workshop (1976), para 3.55. 
112 David Cruickshank, Submission, 2. 
113 See also the Criminal Codes of Qld (s.280), Western Australia (s.257) and Tasmania (s.50). 
114 See generally Eekelaar, 'What are Parental Rights?', (1973) 89 LQR 210,223-4; Justice Report, para.40-5. 
lIS [1955] VLR 114. (The accused, who was living with the child's mother and who was regarded as being i~ loco 

parentis to the child, had administered blows which constituted excessive correction). In another case It was 
held that it was not within the bounds of parental authority to point a loaded pistol at a child. R v. Hamilton 
(1891) 12 L.R. (N.S.W.) II I (EC.). See generally cases cited in Howard, 144f. 

116 See also R v. Griffin (1869) I I Cox CC 402. 
117 See also Smith v. O'Byrne; Ex parte O'Byrne (1894) 5 QU 126 (F.C.) 
118 Ash v. Lady Ash [1696] Comb. 357 (a daughter recovered damages against her mother for assault, battery and 

false imprisonment); Roberts v. Roberts [1657] Hard. 96 (an infant, a remainderman, obtained an injunction 
against her father to prevent waste); Young v. Rankin [1934] SC 499 (a child passenger in a car driven by his 
father was held to be able to sue his father for injuries received consequent upon his father's negligent 
driving). 
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reasonable chastisement to a chiId.l1~ The basis of this principle was once thought to be that the 
parent delegated his powers to the teacher, who thus stood in loco parentis to the child. 120 However, 
the modern view is that the school master has an independent authority to act for the welfare of the 
child.121 If the latter view is correct, arrangements between the delegating parent and the teacher 
would not affect the child's cause of action for assault. However, the rules of the school or teacher's 
association would be relevant to the extent of the teacher's power. 122 Even if the theory of delegated 
authority were valid, it is diffi.~ult to apply to children who are compelled by law to attend school, 
whether their parents wish them to or not. If the basis of the principle is the need to maintain order 
in and about the school, then school rules and parental instructions are factors which should be 
taken into consideration when deciding what is reasonable. 12l According to Flemingl24, internal 
school regulations which forbid corporal punishment do not deprive a teacher in a public school of 
his defence provided the correction i~ otherwise reasonable. 
407. The Right to Administer Punishment: The Commission's View The right of a parent to administer 
punishment to his child is linked with the duty on the part of the parent to control his child. Failure 
to do so may, under the present Ordinance, result in the child's being charged.12S However, in the 
case of parent and teacher, a duty to society to keep a child under control obviously does not 
amount to a right to beat the child into submission. If children are to be treated as persons rather 
than the property of their parents, there should be no legislative warrant for the use of excessive 
force in the name of discipline. Section 124 of the present Child Welfare Ordinance seems to 
sanction the use of force of thill kind. Moreover, although a child may, in theory, sue his parent or 
teacher, such cases are exceptionally rare. The right to sue is an indequate remedy in cases of abuse 
of this nature. Clearly, the discipline must be excessive if the case is to be sufficiently serious to give 
rise to a voluntary or compulsory notification to the Youth Advocate or the initiation of proceedings 
for a declaration that the child is a child in need of care. The Commission has received submissions 
from concerned community groupsl26 with respect to the physical and emotional abuse of children 
by school teachers. The A.C.T. Teachers Federation has stated: 

This Federation believes that corporal punishment should be considered as being out of sympathy with 
modern educational principles and practice and that it :;hould be replaced as soon as possible by more 
acceptable counselling resources and administrative procedures,t27 

li9 Fitzgeraldv. Northcote (1865) 4 F. & F. 656 (headmaster ofa boarding school); Ryan v. Fildes [1938] 3 All ER 
517 (assistant mistress ofa day school); Mansel/v. Griffin [1908] 1 KB 160; Smithv. o 'Bryne (1894) 5 QU 126; 
Bymev. Hebden [1913] QSR 233; Hansenv. Co/e(1890) 9 NZLR272; Murdockv. Richards [1954] I DLR 766. 
Chastisement may be administered for acts done outside school affecting school discipline. Cleary v. Booth 
[1893] I QB 465 (fighting on the way to school); R v. Newport (Salop) Justices; Ex parte Wright [1929] 2 KB 416 
(smoking in street after school in defiance of express prohibition). 

120 See the discussion in Rogers (ed.), Winfield and Jolowicz on Tort (I Ith ed., 1979),654. 
121 Ramsay v. Larsen (1964) I I I CLR 16. 
122 See the discussion in Street, The Law of Torts (6th ed., 1976),86-88; Fleming The Law of Torts (5th ed. 1977), 

96-7 (the theory of delegation of parental authority 'has become threadbare since the advent of compulsory 
schooling') and Higgins, Elements of Torts in Australia (1970), 143-4. If there is no contract between the 
parents and the school there would not appear 1::.) be any delegation of disciplinary powers. If parents 
voluntm'ily placed their children in the care of school teachers, the c,ontract between parent and school could 
expressly exclude such delegated authority, but in the absence of any express term, would impliedly authorise 
the delegation, Mansellv. Griffin [1908] 1 KB 160, 167. 

123 This view is expressed in Street, 88, and the authority cited is Craig v. Frost (1936) 30 QJP 140 (since the 
teacher's order that a child should not gallop his horse to and from school was reasonable in the interests of 
the child's safety, the teacher's disciplinary powers o'rerrode parental instructions that the child was permitted 
to gallop). 

124 Fleming 97, citing Kingv. Nichols (1939) 33 QJP 171. 
125 Para.252 (definition of 'uncontrollable child'). 
126 For example, submissions of Jordan Riak (on behalf of Parents and Teachers against Violence in Education), 

Ian Foster (member Executive, A.C.T. Teachers Federation), Sister M. Morrissey (Marymead Children's 
Centre), Lynette Inde (Canberra Women's Refuge), Jean Gifford and Judy White (Parent Support Service), 
Maria Byron (Canberra College of Technical and Further Education, child care workers' course), Osmund 
Iversen (Regional Director, Dr Barnado's in Canberra). Oral submissions, Public Hearing, 5 May 1980, 
Transcript, 2-14, 61-4, 82, 89, 103, 123, 126-7. 

127 A.C.T. Teachers Federation, Submission, 2. 
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Corporal punishment in schools is unlawful in all European countries except the United Kingdom 
and Eire. 128 Its abolition began 300 years ago in Poland and has gradually spread to other Continen
tal countries. It is also forbidden in several Stater, of the United States. Overseas experience has 
shown that it is possible to secure adequate discipline in schools without resort to physical punish
ment. There should be no need for the use of corporal punishment as a disciplinary tool in schools 
where sufficient and appropriate counselling assistance is provided and classes are not too large.129 
This view is supported by several recent governmental reports, all of which are critical of the use of 
corporal punishment. 13o The majority view of the Committee of Inquiry into Public Behaviour and 
Discipline in Schools (N.S.W.), for example, was opposed to corporal punishment on the following 
grounds. 

o Corporal punishment is founded on the false premise that members of our society respond to 
force and not to reason; a premise that is alien to the values embedded in the idea of education 
for individual development. 

o The fact that it is only the young who are placed in a position where force can be substituted 
for reason. 

o Corporal punishment can teach a child that he lives in a violent world and that if he wishes to 
control someone else or to solve a problem between himself and another person he should use 
or threaten force. 

o Corporal punishment can be psychologically damaging and does not contribute to learning. 131 

It was also strongly submitted to the Commission that corporal punishment prevents its practitioner 
from searching for humane and effective means of discipline.132 The Commission proposes, there
fore, that 3.124 of the Child Welfare Ordinance 1957 (A.C.T.) should not be re-enacted in the new 
Ordinance. The result would not be that parents and teachers would be left without any lawful 
means of chastisement of children in their charge. The common law rule that discipline be reason
able would apply in the A.C.T. The Commission acknowledges that repeal ofs.124 would, in effect, 
be of symbolic value only. Nevertheless, this reflects the Commission's view, on the one hand, that 
specific statutory provisions sanctioning corporal punishment should not be re-enacted, and, on the 
other hand, the Commis:iiou's recognition that it is still a matter of great controversy in the commu
nity.133 The common law rule (which can either be removed, modified or strengthened by Parlia
ment) should, therefore, be the subject of inquiry by the proposed Childrens Services Council. 

Supporting Services 
408. In this report it is not possible or appropriate to discuss fully the services which should be 
made available in the A.C.T. to combat and prevent child abuse. In any case, a comprehensive 
investigation and formulation of the optimal services has already been made. Precisely written and 
broadly-based, the Victorian Report of the Child Maltreatment Workshopl34 should be carefully 
considered and its recommendations, where appropriate to a community of the size of the A.C.T., 
should be implemented forthwith. As the United States Juvenile Justice Standards Project has 
stated: 

128 Brochure of Society of Teachers Opposed to Physical Punishment (l978). See also The Times, 14 October 
1980, where it was reported that Britain had been found by the European Commission on Human Rights to be 
in breach of Article 2 of the European Convention on Human Rights, over the use of the strap in Scottish 
schools. 

129 A.C.T. Teachers Federation, Submission, 2. 
130 Phibbs Report, 30 (in respect of wards); Green Paper. 65 (in respect of training schools and remand centres); 

N.S.W. Anti-Discrimination Board, Discrimination and Age (1980), 42; Committee of Inquiry into Pupil 
Behaviour and Discipline (N.S.W.), Self Discipline and Pastoral Care (1980),66. 

1JI Committee of Inquiry into Pupil Behaviour and Discipline, 66. 
132 Victorian Teachers' Union, Submission, 3. 
133 The extent of the divisiveness of corporal punishment amongst members of the community is illustrated in the 

survey of attitudes on corporal punishment conducted by the Committee of Inquiry into Pupil Behaviour and 
Discipline in Schools (65). 

134 Report of the Child Maltreatment Workshop (1976). 
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it is a basic judgment ... that intervention is not justified unless there are adequate resources avail~ble of 
sufficient quality to make the intervention beneficial to the child, and to the maxim~m degree pOSSible, ~o 
his/her family. It is pure hypocrisy for legislatures to authorise intervention, not prOVide resources, and stili 
believe that children are being protected by neglect laws.135 

Although there is an undoubted need for services specifically to combat and prevent c~ild abuse, 
there has been little attention to their provision. The reasons are complex but, accordtng to one 
recent commentator, involve: 

• the lack of knowledge of the causes of child abuse, which can result in concerned profession
als 'dealing only with symptoms or even refraining from doing anything, on the principle that 
when in doubt, do nothing'; and 

• the sporadic intervention of government in social welfare, supported by the large number of 
people in Australia who consider such intervention to be undesirable and a public burden.

136 

Despite these problems, action should be take~ ~ecause th~re is muc~ to be learn~ by exp~ri~~nting 
with various preventive approaches to the provISion of serVices, and, m an allocatlOn ofp!,lOfltIes. for 
social provisions, children as a group should come high.137 By way of example, the folIowmg servICes 
should be provided: 

., Research and policy-making. A national body should be established to develop, co-ordinate 
and OVl~rsee programs dealing with the child abuse problem.138 

• 

• Publicity. It is likely that many A.C.T. residents have not heard of the presen.t range .of serVICes 
(for example, the Canberra Homemaker Service or the Parent Support Service). ~hls .could be 
remedied by the display of short television advertisements, and by the pubhcatlon. of a 
relevant booklet which should be freely distributN't to professionals and to the public, mclu-
ding all new mothers.139 . . 

(I,) Prevention. There is a world-wide trend to supplement the treatment of child abuse With 
services aimed at its prevention. One writer has explained the movement as: 

a shift in the frame of reference ... from the medical model, which sought for a disease or illness to be 
treated in a classical medical form, to a frame of reference which took in social dimensions in the 
environment where child abuse took place.14o 

The movement developed, for one fairly typical voluntary agency, from their recognition 'that 
before the breakdown of the families concerned there had been a time of severe physical, 
financial andlor emotional stress during which reliable, accessible support may have averted a 
permanent breakdown.'141 The Victorian Report ~f the Child ~altreatme~t Works~op con
sidered a range of preventive services.142 It recognIsed the necessity to prOVide practical short 
term measures such as educational programs for parents. 143 A more basic concern, fundamen
tal to all prev~ntive approaches l44, is the making of a commitment to the creation of a social 
climate which minimises the likelihood of child abuse. 14s Another writer has elaborated on the 
need for this commitment: 

135 Juvenile Justice Standards Project, Standards Relating to Abuse and Neglect (1977), 116. 
136 Boss, 143, 154. 
137 id., 154-5. 
138 In the Liberal Party's policy speech for the 1980 General Election, the Prime Minister undertook that the 

Government would 'with the States and voluntary organisations ... establish a National Childr~n's Founda
tion to help tackle the problems of child abuse' (Policy Speech (1980), 10). 

139 John Livi, Submission. 1-2. 
140 Boss, 129. 
141 'St Anthony'S, An Alternative Service', (1977) I Australian Child and Family Welfare. 38. 
142 Report of the Child Maltreatment Workshop (1976), 'chapters 3, 4, 5. 
143 id., para 3.33. 
144 See Renvoize, Children in Danger: TIle Causes and Prevention of Baby Battering (1975),213. 
145 ibid. 



r 312/ Child Welfare 

In :h.e end! not only an abhorrence of cases of child abuse reported in the media is reqtlired but a 
posltl~e attlt~de towar~s how one wants to see provIsions made to enable all people to live in conditions 
m. 'Yhlch child ~buse IS unlikely to flourish. A positive attitude includes tolerance, understanding, 
willingness to al,ow resources to be devoted ... and a determination to reduce child abuse to the 
smallest proportions possible.146 

• Administration. There is a need to rationalise the present overlapping roles of the Welfare 
Branch and the Capital Territory Health Commission in the handling of child abuse cases. 147 

e Self-Help. At least one self-help group, Parents Anonymous has been operating in Australia 
since J 973.148 The American counterpart, Mothers Anony~ous, has had considerable suc
cessl49 in preventing parents hitting their babies. ISO These groups should be supported because 
they offer. an essential, alternative service for those who abuse children. Self-help groups 
ena~le chIl~ abusers to gain the self-esteem needed willingly to approach professional sup
portmg serVIces. 

146 Boss, 155. 
147 See chapter 13. 
148 Parents Anonymous, Ripple - Community Child Care QU(1.rter/y. 17 August 1979,31. 
149 Kempe and Helfer, Helping the Battered Child and his Family (1972). 
150 Renvoize, 209. 
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11. Child Care 
Services in the 

A.C.T. 

Child Care in the A.C.T.: Current Law and Practice 
409. Children in Child Care This chapter deals with the temporary care of young children outside 
their own homes. The essential feature of this care is that it is of relatively short duration and the 
parents or guardians continue to be involved with the children and to exercise primary responsibility 
for them. Hence the care discussed here must be contrasted with full care provided for children in 
residential homes, institutions or foster homes. The distinguishing characteristic of full residential 
care is that those in authority in the homes or institutions assume complete responsibility for the 
child's day-to~day care and thus provide substitute care. A consideration of the desirability of 
introducing legal controls over persons and agencies who provide full residential care is important; 
but the problems associated with this form of care are quite differerLt from those associated with the 
temporary minding of chil.dten. The two forms of care should be dealt with separately. Limitations 
of time have prevented the Commission from examining the issues raised by full residential care. 
They should be considered by the proposed Childrens Services Council. Much of the temporary care 
which is the subject of this chapter can accurately be described as 'day care', but on occasions 
parents or guardians place children in the care of others overnight. Hence the general term 'child 
care' is used throughout the ch'apter. Although there are differing views about the desirability of 
facilitating the provision of child care, it is undeniable that the demand .for child care services in the 
A.C. T. is substantial.1 This demand is unlikely to decline in the foreseeable future. One factor in the 
widespread use of child care facilities in the A.C.T. is undoubtedly the number of women in the 
workforce.2 Another is the relatively high proportion of single parent households.3 However, it 
would be quite wrong to view these facilities as being provided solely to meet the needs of working 
mothers or single parents. A special feature of the A.C.T. is that fewer than 20% of its population 
were born in the Territory.4 Hence traditional sources of child care, such as friends and relatives, are 
less readily available. Child care services cater for a wide variety of needs. Examples of the types of 
children accommodated by the various agencies and individuals involved include: 

2 

• Children whose parents work full time or part time. 
• Children of a parent who wishes to attend lectures or classes. 
• Children who need care in an emergency, such as the illness or hospitalisation of a parent. 
e Children of mentally .ill parents or of parents who, for whatever reason, are unable, to cope 

with them full time. 
• Children or parents who need a break from the demands made by young children. 
• Handicapped children and children presenting special problems. 
• Children whose parents need assistance for a short time (for example, to keep an appointment, 

go shopping, or engage in some form of recreation). 
• Migrants' children who are placed in child care facilities while their parents attend English 

classes. 
• Children whose parents are working and who are unsupervised before or after school and 

during holidays. 

The percentage of the'AC.T. population under the age of five was, in June 1979, 10.2. Only the Northern 
Territory had a ,higher percentage (11.9). The national average for children under the age of five was 7.9 
percent. As at 18 December 1980 the ratio of pre-school and day care services to the total A.C.T. population 
under the age of five was 1 :181. The .ratio nationally was 1 :200. Four Australian jurisdictions had a higher 
ratio of services for this age group. (Northern Territory - 1 :93; Tasmania - 1 :115; Western Australia -
1: 133; and Queensland 1: 166) Figures supplied by the Office of Child Care, Commonwealth Department of 
Social Secu'rity. 
As was pointed out in para.25, a study carried out in July 1980 found that 53% of married women in the AC.T. 
worked, and the figure for Australia was 43%. 
The 1976 Census revealed that the proportion of singh~ parent households in the A.C. T. was 4.3% of families, 
compll.red with an Australian figure of 3.8% See para. 25. 
See para. 25. 
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• Abused or neglected children and those who are receiving inadequate care or are living in 
unsatisfactory conditions. (Often a health or welfare agency will locate such a case and refer it 
to an appropriate child care facility so that full or part-time care can be arranged). 

(l) Children in playgroups and play schools. These groups are intended to bring together pre
school children in a stimulating environment and to give the children an opportunity to 
interact with others of their own age. 

410. Classification of Services Child care might be regular and continuous, or occasional and of 
limited duration. Thus a child might be placed in a private home or centre five days a week if both 
parents are working, or the placement might be short and for a single specific purpose, for example, 
to permit the mother to go shopping or to keep an appointment. A distinction can be made between: 

e o~c:asional care; 
o part-time care; and 
o full day care. 

'Occasional care' is short term, such as two or three hours. 'Full day care' means non residential care 
for a full day. 'Part-time care' is regular care, for example, a certain number of mornings each week, 
to give a parent a break or to permit attendance at a class, or for other purposes. In looking at the 
way in which these types of care are provided, it is possible to distinguish between centre-based 
services and home-based services. These two categories can be further sub-divided. Centre-based 
services consist of: 

• commercially operated centres; 
• centres operated by the Department of the Capital Territory; 
• centr'es operated by community or parent groups; and 
• adjunct centres. 

Home-based services consist of: 

• independent mindel'S; and 
• minders within a family day care scheme. 

All of these types of care are to be found in the AC.T. Each will now be described. 
411. Centre-based Services The various types of centres in the AC.T. may be classified as follows: 

• Commercially operated centres. These are run by private individuals for profit. There are seven 
such centres in the AC.T., all of which are licensed under Part VII of the Child Welfare 
Ordinance 1957. They provide occasional and part-time care. 

• Centres operated by the Department of the Capital Territory. There are two such centres, run by 
the Department's Welfare Branch. One is at Civic and the other at Manuka. Both centres were 
taken over in 1973 from the Canberra Mothercraft Society. Their primary function is to 
provide occasional care, although part-time care is provided, and, in some cases, full day care 
over a short period (for example, for a week while a parent is in hospital). However, although 
the centres will give assistance in such an emergency, they are not designed to provide care all 
day every day. Most parents pay for the service, but it may be provided free if they are unable 
to do so. These two centres are, by virtue of an exemption contained in s.42 of the Ordinance, 
not required to be licensed. 

• Centres operated by community or parent groups. In many parts of the AC.T. voluntary, non
profit groups have been formed to provide child care services in their areas. Examples are the 
Spence Children's Cottage, the DuffY Children's Centre and the Australian National Univer
sity Pre-School and Child Care Centre. Centres in this category are licensed under the Child 
Welfare Ordinance and provide occasional, part-time and full day care. The University Centre 
caters for children of staff members, but there are also university and college facilities for the 
children of students. The facilities include the Parents on Campus Child Care Centre, the 
Canberra College of Advanced Education Child Development Centre and the Canberra 
Technical College Students Child Care Centre. Centres of this kind normally provide regular 
part-time care (while parents attend classes) and occasional care. They a:re licensed. A third 
category of community centres provides occasional care. These are operated by groups such as 
the Belconnen Community Service, the Woden Community Service and Tugger~nong Family 
Action. These centres are not licensed. There is also the service provided by the Marymead 
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Children's .Centre. Although this is primarily a residential institution, one of the cottages and 
the recreatt.on hall are run as day care centres, and provide occasional, part-time and full day 
care. The cottage and hall are licensed under Part VII of the Ordinance. In addition to services 
of the kind described, some community groups operate special purpose centres. For example 
Tuggeranong Family Action runs playgroups for mentally and physically handicapped chil
dren and for other children with special needs and also provides a school holiday program. 
Woden Community Service runs three centres which provide care for children after school. 
Mention must also be made of the assistance offered to migrants leaf}ling English. Some 
centres provide occasional care for migrants' children while their parents attend classes. 
Tuggeranong Family Action makes such care available in a community centre and it has been 
found that, by so doing, migrant women (who might be reluctant to use child care facilities) 
are introduced to the services available. Most of the centres operated by community or parent 
groups receive some form of financial support. For example, the premises may be provided 
free or a grant may be made by the Office of Child Care of the Commonwealth Department of 
Social Security.s Most employ some paid staff, and, in some, staff are assisted by voluntary 
helpers. Parents using any of these community facilities may pay for the services received or, 
when the parents are unable to do so, subsidies may be available if the centre is government 
funded. Some centres are run as co-operatives, which means that the amount of time con
tributed by parents is related to the number of hours that their children are able to attend. 

• Adjunct centres. This category consists of a miscellaneous range of centres attached to other 
organisations. Child care services might be provided at a person's place of work. An example 
is the Royal Canberra Hospital Child Care Centre in which hospital staff may place children. 
The Capital Territory Health Commission pays the wages of those who run the centre and 
provides the premises. Such a centre offers part-time and full day care. Another type of centre 
is that attached to a commercial sporting facility (such as a bowling alley or squash courts); a 
service of this kind is provided by the operator of the facility as an inducement to parents to 
patronise it. Similarly, a shopping centre may have a child-minding service attached. At the 
Kippax Fair Shopping Centre, for instance, the proprietors of the centre make premises 
available, and the child care is provided by the Y,M.C.A. Other types of adjunct centres are 
those provided by churches (for use while parents are attending services) and that attached to 
the Women's Refuge. Many adjunct centres make a charge and none is licensed. Most provide 
occasional care only. There are some who believe that adjunct centres are quite different from 
the other types of centre desctibed. Their argument is that these centres are distinctive, as the 
parent is within call, and thus those running the centres are not asked to accept full responsi
bility for the children. Although this may be true of a centre operated by a church during a 
service, the argument is le.ss convincing when applied to a centre attached to a large shopping 
mall. Staff of a centl'e of the latter kind might have considerable difficulty in locating a parent. 

412. Home-based Services Home-based services are provided by private persons who take children 
into their own homes. They are not licensed. Full day care, occasional and part-time care are 
provided. A distinction must be drawn between those who operate independently and those who 
operate within a supervised family day care scheme. Independent minders care for children for 
profit and .are paid by the parents. Mindel'S within a family day care scheme operate under the 
umbrella of local community groups such as the Belconnen Community Service, the Woden Com
munity Service and Tuggeranong Family Action. Each of the community agencies has co-ordinators 
whose task it is to interview prospective minders and to assign children to them if they and their 
homes are considered suitable. Parents wishing to place a child with a minder may approach a 
community agency and allow the co-ordinator to arrange the placement. In most cases parents pay 
the mindel' for the service .. It they are experiencing financial difficulties they may be assisted by a 
subsidy. Family day care schemes receive funds from the Office of Child Care. This assistance 
includes money for subsidies to parents. The co-ordinator's role and that of her field staff does not 
cease once a placement has been arranged. Staff offer advice and support to the minders within their 
scheme. They can, for example, advise on services - such as a toy library - available to mindel'S. 
They also exercise supervision over minders. In selecting them, the co-ordinators try to exclude 

The role of the Office of Child Care is described in para.4i5. 
" . 
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those considered unsuitable, and field staff visit minders to check on the quality of care provided. 
Community groups combine their responsibility for family day care schemes with the performance 
of a number of oth~r functions. For example, as has been indicated, Tuggeranong Family Action 
also operates occasIOnal care centres, playgroups, school holiday programs and provides care for 
children of migrants. Similarly the Woden Community Service, in addition to running two family 
day care schemes, operates an occasional care centre and three centres providing after school care. 
Both groups provide general support and assistance to parents. 

413. The Present Legal Framework Part VII of the Child Welfare Ordinance 1957 deals with the 
licensing of places for the reception and care of children and of day nurseries and kindergartens. 
The most important provision is s.30, for this indicates which child care premises must be licensed. 
The section states: 

30. (1) A person shall not use a place for-
(a) the reception and care of children under the age of seven years, apart from the mother or other parent of 

each of the children, or of one such child; or 
(b) a day nursery or kindergarten. 
unless there is in force a licence granted to that person by the Minister under [Part VII of the Ordinance] in 
respect of that place. 

(2) Sub-section (1) does not api-!j' ~u a person who uses a place for the reception and care of not more than 
four children (including children of whom that person is a parent).6 

The meaning of this provision is far from clear. It is not apparent why a distinction was made 
between a p!ace for 'tbe reception and care of children under the age of seven years' and 'a day 
nursery or kIndergarten'. The former seems broad tlnough to include the latter. Of the terms used 
only 'care' is defined in the Ordinance,' but not in such a way as to limit its broad natural meaning: 
Three interpretations of s.30 seem possible. 

• R~sidential and child care distinguished. The phrase 'a place for the reception and care of 
chddren' could be taken as applying to premises in which full residential care is provided, in 
co~tra~t with 'a day nursery or kindergarten' which provide care during the day. This interpre
tation IS supported by the fact that several provisions in Part VII of the Ordinance refer 
specifically to places licen,sed under that Part and 'used for a purpose specified in paragraph 
(a) of section thirty'.8 These references suggest that it was intended to make a distinction 
between premises licensed under paragraph (a) and those licensed under paragraph (b). 
Further! a number of the section.s wh~ch refer .to premises licensed under paragraph (a) seem 
clearly Intended to apply to residentIal premIses. For example, under s.36, when a child is 
removed from a place licensed under paragraph (a) the person in charge is required to notify 
the Minister of the child's removal. It is unlikely that it was intended to impose this obligation 
on those who provide care only during the day. Finally, the term 'reception' employed in 
paragraph (a) sllggests that the draftsman had in mind a 'receiving home', which was the term 
often used to describe homes which provided resiJential care for children in time of emei'
gency.9 It should be noted that, if s.30(1) is interpreted as distinguishing between residential 
and other forms of care, the age limit of seven applies only to premises in which residential 
care is provided. This would imply that all day nurseries and kindergartens should be licensed, 
regardless of the ages of the children cared for. A further corollary of this interpretation is that 
the only form of day care which requires a licence is day care provided in 'a day nursery or 
kindergarten'. 

Details of licence application procedures are set out in regulation 17 of the Child Welfare Regulations 1957. 
Part VII of the Child Welfare Ordinance does not deal specifically with the operation ofunIicensed premises. 
Failure to comply with s.30 would be dealt with under s.94(2), which creates a general penalty for a breach of a 
provision of the Ordinance. This penalty is a fine not exceeding $200 or imprisonment for a maximum of six 
months, or both. Jurisdiction is vested in the Childrens Court: Child Welfare Ordinance 1957 (A.C.T.), s.12 
and 13(1). 
The Ordinance states that 'care' includes custody and control (s.5). 
See ~hild Welfare f'\rdina~ce 1957 (A.C.T.), s.33(1), 34(4),35,36,38,39 and 40(1). 
SectIon 21(1)(b) of the ChIld Welfare Act 1939 (N.S.W.) refers to homes used fol' the 'reception' of certain 
categories of children. It is clear from the context that these homes provide residential accommodation. 
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4) Private care and centre care distinguished. It is possible that paragraph (a) was intended to 
apply to private homes, in contrast to paragraph (b), which, by its reference to 'a day nursery 
or kindergarten' was intended to apply to centres spc~cially established for the purpose of child 
care. Such an interpretation is questionable since, as has been noted, paragraph (a) seems 
broad enough to apply to all types of care. As with the previous interpretation, an acceptance 
of the interpretation considered here implies that no age limit has been set in respect of 
children cared for in centres which fit the description of a 'day nursery or kindergarten'. 

a No distinction. The third interpretation is that it was not intended for paragraph (a) and 
paragraph (b) to be mutually exclusive. While the Illtter seems to apply only to care provided 
during the day, the former seems to cover all forms of care: residential and non~residential 
care as well as private and centre-based care. Under this interpretation paragraph (b) merely 
serves as an embellishment or illustration and underlines the fact that day nurseries and 
kindergartens are required to be licensed. The main argument for this interpretation is that the 
breadth of the wording in paragraph (a) cannot be ignored, whatever may have been the 
draftsman's intention. Further support for this view is provided by s.30(2). This subsection 
refers to a person who uses a place for the 'reception and care' of children. It appiies to all 
forms of care to which reference is made in s.30(1), and does not make a distinction between 
paragraph (a) and paragraph (b). This suggests that the words 'reception and care' were 
intended as an all~encompassing formula. It could be argued that, under the Ordinance, any 
person who cares for another's young children and who, as a result, is responsible for more 
than four children, should have a licence. Suppose a m~'th~r of three young children once a 
week cares for another woman's two infants for a period of three hours. Does a strict interpre
tation of s.30 indicate that the caretaker requires a licence? Such an interpretation would seem 
surprising, but the drafting of the section is not such as to preclude the possibility. 

Whatever decision is reached on the nature of the premises referred to in 5.30, the licensing require
ment seems to apply to all types of care, from full day care to limited occasional care, to care freely 
provided as well as that for which a charge is made. After having inquiries made, the Minister rna,)' 
grant a licence, subject to any conditions and requirements, or he may refuse to do SO.IO The licence 
must specify the purpose for which it is granted, and the maximum number of chiidren who may be 
received and cared for at the place to which the licence applies. ll The provision about the maximum 
number may be subsequently varied by the Minister.12 He may later cancel the licence if he is 
satisfied that the place to which the licence applies is no longer a fit and proper place to be licensed, 
or if the person holding the licence has failed to comply with its conditions and requirements.13 In 
addition to providing cancellation procedures by ac.:.linistrative action, the Ordinance makes pro
vision for the Childrens Court to cancel a licence. Under s.32, an officer appointed by the Minister 
may, in order to prepare a report under s.31 or to ensure that the condit1'.ons of a licence are 
compiled with, at any time enter a place used for a purpose specified in s.30 ~nd inspect it and the 
children being cared for there. If necessary, he may be accompanied by a medical practitioner or ;] 
police officer, or both.14 If, following an inspection by an authorised officer, it appears to the 
Director of Child Welfare's that any of the conditions or requirements of the licence are not being 
obeyed, he may give directions to ensure compliance.16 Failure to comply with a direction given 
under s.34(1) is an offence under the Child Welfare Ordinance17, and is punishable with a fine of 
$200 or imprisonment for a term not exceeding six months, or both. IS JurisdicHan in this matter is 

10 Section 31(1) and (2). The Minister's powers with regard to licensing have been delegated to the City Manager, 
the Assistant Secretary, Welfare, and to four other members or the Welfare Branch of the Bepartment of the 
Capital Territory. (The City Manager heads a Division of the Department of the Capital Territory; the 
Welfare Branch is part of that Division. See para,487). 

II Section 31 (3). 
11 Section 31(5). 
u Section 31(4). 
14 Section 32(3). 
15 The Secretary of the Department of the Capital Territory holds the office of the Director of Child Welfare. See 

Child Welfare Ordinance 1957, (A.C.T.) 5.7(1). 
16 Section 34(1). 
17 Section 34(2) and 94(1). 
IS Section 94(2). 
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exerdsed by the Childrens Courtl9
, which may also cancel a licence.2° When the Childrens Court 

does cancel a licence in respect of a place used for the reception and care of children under seven 
(but not one used as a day nursery or kindergarten) it may restore any child who is an inmate of the 
place to the custody of a parent. 21 However, the court's powers do not end there. In addition, the 
court is given the extnlOrdinary power to release such a child to the custody of the Minister to be 
dealt with as a ward admitted to government control, or to release him to the care of any other 
person.22 It is not necessary for the court to find that the child is neglected or uncontrollable before 
exercising these powers. The Ordinance does not make it clear whether the child needs to appear in 
court before an order can be made under s.34(4). If an appearance is required, there is no indication 
of the procedure to be employed to bring the child before the court. Specific provision is also made 
for the welfare of children found in unlicensed premises. Although Part VII of the Ordinance does 
not deal with the matter, there is a general provision authorising entry on to premises in which it is 
suspected that an offence against the Ordinance is being committed.23 When a person uses unli
censed premises for the reception and care of children under seven, the Director of Child Welfare 
may authorise a child to be removed from the premises and placed in a shelter.24 The child may be 
kept there until the Childrens Court orders him to be restored to the custody of a parent, released to 
the custody of the Minister to be dealt with as a ward admitted to government control, or released to 
the care of any other person.2S As is the case when a licence is canceHed, it seems that the court may 
exercise these wide powers regardless of the child's circumstances. No specific finding need be made. 
It is enough that the child is on the premises. Similarly, as with the cancellation provisions, there is 
no indication whether the child or his parent or guardian need appear in court before such an order 
is made or as to the procedure to be employed to bring sueh a child before the court. Nor is there any 
provision authorising the police or any member of the Welfare Branch to take a child into custody. 
Further there are no limits on the period during which a child may be kept in a shelter before the 
court must consider his case. By virtue of s.42, the provisions of Part VII do not apply to: 

Q the 'Canberra Community Hospital' ;26 
o a place controlled by the Department of the Capital Territory; 
o a private hospital registered under the Public Health (Private Hospitals) Regulations;27 
Q a person having care of a child where that person .-

(') is a relation by blood of the child, 
o is a person to whom the custody of the child has been given by a court or by deed or wHl, or 
o is a person in whose care a ward has been placed by the Minister pursuant to Part V of the 

Ordinance.28 

The Ordinance imposes some controls on the receipt of money in return for the provision of cure. 
No person shall, without a court order, receive into his care a child under the age of seven, to 'rear, 
nurse, or otherwise maintain', in return for payment except by way of periodical instalments.29 
Further, no instalment may be received more than four weel'.s in advance. or at a rate in excess of the 
prescribed rate, unless the Director of Child Welfare GO orders.3D Provision is made for a person 

19 Section 12 and 13(1). 
20 Section 34(3). 
21 Section 34(4)(a). 
22 Section 34(4)(b) and (c). 
23 Section 121. Under this section, where there is reason to believe that on any premises an offence against the 

Ordinance has been committed, or any of the provisions of tne Ordinance infringed, a magistrate may issue 
his warrant authorising any member of the police or an officer named in the warrant to enter the premises. 

24 Section 35(1). 
2S ibid. 
26 Now the Royal Canberra Hospital. The exemption of this hospital could be considered anomalous. The 

original intention seems to have been to exempt the nursery attached to the obstetrics unit. However, as has 
been pointed out, the hospital now has a child care centre for the children of hospital employees, and there 
seems no re.ason who such a centre should not be subject to general licensing provisions. 

27 The only such hospital in the A.C.T. is the rohn James >'Aemoi'ial Hospital. 
28 The reference in s.42 to children dealt with under Pan V of the Ordinance exempts from the Ordinance's 

licensing provisions premises accommodating children who have been admitted or committed to wardship. 
29 Section 37(1). 
30 Section 37(3). The rate is prescribed in regulation 19 of the Child Welfare Regulations 1957. 
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w~shing to plac~ a child under the age of seven in premises licensed under Part VII to require the 
DIre.ctor to receIve a sum of money. from which he shall m~ke the permitted periodical payments.3! 
SectIon 37 does not ap~ly to pr~m~ses approv~d by the DIrector of Child Welfare and supported 
wholly or partly by publIc subscnptlOn or by prIvate charity where the place is open to inspection by 
the Departm~nt of the Capital Territory or controlkd by the Department. Nor does it apply to a day 
nursery or kll~derga~el .• J2 Thus. approved organisations are permitted to receive lump-sum grants 
rather than bemg relIant on perIOdICal payments in respect of individual children. 

414 .. The. Welfare Bran.ch Child Ca~e Un!t Th.e Welf~r~ Branch of the Department of the Capital 
Terr!torY,mcludes a ChIld Care Unit. ThIS umt, consIstmg of three child care advisers administers 
~he hcens~ng sy.stem and provid~s an advis.o~y service for parents :and for persons and ~rganisations 
mvolve? m chIld care. The umt runs trammg courses and semmars, and assists individuals and 
groups 10 the developt~.~nt of ~ew services. Members of the unit will, for example, discuss plans for 
~ropo~ed centres, and WIll advIse on charges. In addition, the unit produces a newsletter, Child Care 
l~ "'!-ctlOn, and ~as prepared three brochures, A Guide/or Home Child Minders, Family Day Care/or 
.c'hl!dren: A GUide/or Parents and Day-Care Facilities/or Children in the A.CT. Further, as has been 
md.Icated, the ~ranch o~erat~s t~o occasi~~al car~ centres, and these are the responsibility of the 
ChIld Ca~e l!mt. T~e umt mamtal?S good. lIaIson WIth the community organisations. For example, if 
a c~mplamt IS re.ceived about a prIvate mmder, the usual practice is for a member of the Child Care 
U~l1t to .check WIth the co-ordinator of the appropriate family day care scheme to see whether the 
mmder IS part of that scheme. 

415. 1!'e !l0le,o/the Office o/Child Care Primary responsibility for the regulation of child care in 
AustralIa lIes WIth State and local authorities. However, the Commonwealth Government also has a 
role .to play. It s~ppl~ments the activities of those who are working at a State or local level with 
?peciaI groups ot ch~ldren33 and encourages particular services which it regards as of national 
Importance.

34 
The Chtldrens Services Program is administered by the Office of Child Care3S which is 

part o~ the Commonwe:llth .Department of Social Security. This office makes available funds for a 
very ~Ide range o~ serVIces m the A.C.T.36 These include centres offering occasional, part-time and 
full-tIme care, famll~ day care sch~mes, youth refuges, women's refuges and child care for children 
afte! school ~nd durmg school holIdays. Much of the funding is at the discretion of the Minister for 
SOCHtl Secunty, who. mu~t make decisions on a variety of proposals. The funding of child care 
centre~ and r~~earch m chIld :a~e and related matters i? specifically authorised by the Child Care A9t 
1972 (,-,with) .. In the A.C.T. It IS not the normal practIce for the Offi~e of Child Care to fund caph~l 
work.s. The VIew taken ~y the Department of Social Security is that, as government premiseii 
~a~lCUlarly those belo?¥mg to ~he Department of the Capital Territory) are I!!aoily available in the 
• e~ntory, grouP? requmng aSSIstance sho~ld b~ able to find premises before seeking financial 
aSSIS!ance. In .thiS regar~ departmental pollcy dIffers from that pursued in the States, where the 
makmg of capitai grants IS much more common. Once a child care facility has been established, the 

Jt Section 37(4). 
32 Section 37(5). 

33 FO.r example, th.e Com:n?nw.ea~th pays particular attention to services for Aboriginal children, handicapped 
chl!dren and children hvmg m Isolated areas. 

34 For example, th~ Family Support Services Program and the Youth Services Program. 
3~ The Office of Child Care was e~ta'Jlished in 19~6 as part ~f the Commonwealth Department of Social S~curity. 

The Office subsumed the functions of the Intenm Committee for the Children'S Commission. This Committee 
had. been set up ~s the forerunner. of ~ Children's Commission which the Whitiam Labor Government had 
d~cl?ed to establtsh. Although legislatIOn to set up a Children's Commission was enacted (Children's Com
mls.sl?n Act 1975 (C,wlth» the greater part of the Act was never prodaimed. For a discussion of child care 
po.hc!e.s, see ~ustra~Ian !Te.Sch~ol\ Commi~ee, Care and E,ducation of Young Children, (1973); Australia, 
Pnontles Revlew.Staff, .t:.arly Chzldhl.od SeTVlces, (1974); SOCial Welfare Commission, Project Care: Children 
Parents Commumty, (1974). 

36 As at 31 Decem~er 19~O, 57 approved projects were being funded in th~ A.C.T. under the Childrens Services 
~rogram:. These mcluoed 17 day car.e centres, two multi-purpose centres, seven family day care schemes and 
SIX out-?~-schoo!-hours programs. Figures supplied by the Office of Child Care, Commonwealth Department 
for SOC!P.! SecurIty. 

37 For proyisions relating to capital grants, see Child Care Act 1972 (Cwlth), s.5-1O, and for those dealing with 
recurrent grants, see s.11 and 12. Research grants are provided for in s.l3. 
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Office of Child Care can make both recurrent grants (to cover rent and salaries) and special grants 
(for equipment and to subsidise needy parents). Of particular interest is the Office's role with regard 
to family day care schemes. Operational assistance can be provided, in the form of salaries for the 
co-ordinator and field staff, and also special needs subsidies, for parents who cannot afford to pay 
the full fees. With regard to the latter, a certain sum (based on the number of children in the scheme) 
is advanced to the co-ordinator, and she may use her discretion to make payments to minders on 
behalf of parents in financial difficulties. Although co-ordinators must apply a means test, this test 
allows for the exercise of a good deal of discretion, and may result in a lack of uniformity. Also, 
there is some doubt whether the power to make financial assistance available should reside with the 
~ommunity organisation controlling the scheme, rather than with the co-ordinator. In its capacity as 
a funding agency the Office of Child Care offers advice and is able to exercise some control over 
standards. For example, if it is approached by a new organisation wishing to develop a family day 
care scheme, staff of the Office question members of the sponsoring organisation and scrutinise its 
plans. It is the usual practice to set an upper limit on the number of children who may be cared for 
within a scheme. In the case of a new organisation this number might be increased when the group 
develops experience and proves its competence. The Office also works closely with the Welfare 
Branch's Child Care Unit. If a proposal relates to a facility which must be licensed, the Office of 
Child Care informs an intending applicant for assistance that no application can be entertained 
until Welfare Branch requirements have been met and the necessary licence obtained. If the facility 
is one which will be permitted to operate without a licence, ,the Office of Child Care can often set 
conditions which members of the Child Care Unit believe to be desirable, but have no power to 
impose. If, for example, a group wishes to open an occasional care centre, the Welfare Branch wiII 
not impose any conditions, since, as is explained below, centres of this kind are allowed to operate 
without a licence. Welfare Branch staff advise on standards (and sometimes by bluff seek to persuade 
centres to adopt certain standards), but will not invoke the licensing provisions of the Ordinance. 
The Office of Child Care, on the other hand, can exert some control, for it can make its offer of 
financial as;sistance conditional on the meeting of certain standards. A simple illustration will make 
the point clear. If approached by a community group wishing to provide occasional care, the Child 
Care Unit may conclude that the proposed premises should house only 20 children, but be powerless 
to enforce this decision. The Office of ChUd Care can virtually ensure that this limit is observed by 
offering to provide funds such as will support no more than 20 children. Thus the two agencies can to 
some extent work together to secure the observance of certain standards which are not enforced 
under the provisions of the existing Ordinance. Another way in which the Commonwealth sets 
standards is by paying salaries only if a certain ratio of staff to children is maintained. 
416. The Application of the Licensing Provisions Staff of the Child Care Unit make certain distinc
tions. In general it can be said that centres providing part-time and full day care are required by the 
Welfare Branch to be licensed, while other forms of child care are not.38 Occasional care centres, no 
matter how large, are not required by the Branch to hold a licence. It seems that, in the past, the view 
has been taken that, as the Child Welfare Ordinance was drafted before the use of occasional care 
services had become widespread, the relevant provisiol1s of the Ordinance were not intended to 
apply to occasional care. Nor are private minden, or those who operate within the framework of a 
family day care scheme required by the Welfare Branch to be licensed. The making of distinctions 
on the basis of the duration of the care, and in particular the exemption of occasional care from the 
licensing provisions, does not seem to be warranted by the wording of s.30 of the Child Welfare 
Ordinance. As has been noted, the law regarding licensing requirements in the A.C.T. is confused39 

One interpretation of the Ordinance is that its reference to places used for the 'reception and care' of 
children was intended to apply to premises in which residential care is provided. If this interpreta
tion is accepted, it is possible to argue that the only form of child care which requires a licence is that 
provided in premises which can be described as 'a day nursery or kindergarten'. Staff of tIle Welfare 
Branch seem unsure whether this is the interpretation to adopt. An annual report of the Branch 
states that 'there is no requirement to license persons minding children in their own homes'.4o Yet in 

38 

39 

40 

As at 30 June 1980 seven private and 14 community operated child care centres were licensed under the Child 
Welfare Ordinance: Welfare Branch, Department of the Capital Territory, Annual Report 1979-80, 7. 
See para.413. 
Welfare Branch, Department of the Capital Territory, Annual Report 1979-80,7. 
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the Branch's pamphlet Family Day Carefor Children: A Guidefor Parents it is stated that, 'No more 
than four children of any age may be lawfully minded in a private home'. Further, the view that it is 
only centre-based child care which is required to be licensed reflects an adoption of the argument 
tbat paragraph (a) of s.30(1) applies to residential care. However, A.C.T. facilities providing residen
tial care for children under the age of seven are not required to be licensed. Although the Ordinance 
is silent on the subject of the period of a licence, the Welfare Branch grants annual licences. Since 
'he Branch assumed responsibility for the administration of the licensing system, no licences have 
been cancelled. When, as sometimes happens, a member of the Child Care Unit is disturbed by 
conditions at a licem:ed centre, she may require that the physical facilities be improved, but the view 
taken by the Unit is ,that a licence cannot be cancelled because of reservations about intangible 
matters such as the quality of the care provided. Those who issue the licences exercise discretion on 
the conditions attached to them, and different conditions have been set for different types of chHd 
care facility. The argument put forward in support of this differentiation is that, as some centres are 
built specially for the purpose of child care, it is reasonable to require them to maintain certain 
standards. On the other hand, organisations which function in centres used for other purposes 
cannot be expected to provide the same standard of physical conditions. 

Developing a ~eguIatory Framework 
417. The Problems The Commission's analysis of the law relating to child care in the A.C.T. and the 
way the system operates revealed a number of problems requiring solut~on. 

o Lack of clarity in the law. The relevant part of the Child Welfare Ordinance is lacking in clarity 
and precision. It is not clear which forms of child care should be licensed and which should 
not. As a result, those whose task it is to implement the licensing provisions have felt com
pelled to make arbitrary distinctions between facilities which require a licence and those 
which do not. Persons providing care in a centre are regarded as needing a licence, while those 
providing care in a private home are not. Centres offering full and part-time care are regarded 
as needing a licence, but those providing occasional care are hat. Yet the language of s.30(1) of 
the Child Welfare Ordinance seems broad enough to cover all forms of child care, wherever it 
is provided. The result is a confused situation in which a fundamentally unsatisfactory law is 
applied in an unsatisfactory manner. 

o Potential for discrimination. The application of the law can create the impression that some 
groups in the community are more favourably treated than others. If some persons who 
provide child care facilities are required. to hold a licence and others are not, this can lead to 
resentment unless the distinctions made are seen to be authorised by the legislation. Further, 
under s.31(2) of the Child Welfare Ordinance$ the Minister may grant a licence 'subject to such 
conditions and requirements (if any) as he specifies in the licence'. This gives the Minister and 
his delegate unfettered discretion. It is possible for stringent conditions to be imposed on one 
licensee and fa:" less demanding conditions to be imposed on allother. 

o An outmoded law. Not only is the law unclear, but it is also ill-adapted to the varied range of 
child care servh~es which have developed in the A.C.T. Some are provided by government 
agencies and others by voluntary groups. These services meet a variety of needs, from occa
sional to full day care, from the care of young babies to the care of older children after school 
and during school holidays. Sometimes a number of different services are combined at one 
mUlti-purpose centre. The Ordinance, with its references to 'places for the reception and care 
of children under the age of seven years' and to 'day nurseries' and 'kindergartens' is not 
adapted to this range of services. Further, child care is likely to take increasingly varied f('lrms 
in the future. What is needed in the new Ordinance is flexible terminology capable of accom
modating a varied range of child care services. 

(i) Need for tighter controls. In submissions to the Commission and elsewhere a number of 
persons expressed their anxiety about the quality of care provided in some A.C.T. child care 
facilities. The Standing Committee on Housing and Welfare of the A.C.T. Legislative As
sembly noted the expressions of concern which it had heard about the standards of these 
facilities.41 At the Commission's second Public Hearing reference was made to poor quality 

41 A.C.T. Legislative Assembly Standing Committee on Housing and Welfare, Report No.8, Child Welfare, 
(1978),45. 
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care in some centres42 and to private minders who had been rejected as unsuitabl: by Family 
Day Care Schemes and who subsequently undertook the c~re of. up to 20 chtldren after 
school.43 Two witnesses drew attention to the need for certam adjunct .centres attached to 
shopping centres and sporting facilities to be controlled.44 One of these wItnesses stated: 

[W]ith the adjunct centres, my experience ... is that anything .goes beca~se ~h~ pare?ts a.re on the 
premises ... I have had experience of [adjunct centres] where chIldren are Just m10ded .... 10 a room 
nearby, often with no ... outdoor access or toilet access or materials for them .to play ;'11th ... And I 
have seen ... a small room ... in [an adjunct centre] where there were up to 30 chIldren With no access to 
toys and materials and all the children had to do was pull each other about.·$ . 

With regard to persons who provide child care for profit, it was suggested at the hear10g that careful control 
is needed, since: . . d h f 

in some circumstances profit can become the prime concern of a chIld care service an not t e care 0 

the child.46 

418. Methods 01' Ensuring Observance of Adequate Standards Before consideration is given to possible 
changes in the l~w governing child care in the A.C.T., ~ decision must be made on ~he ~und~mental 
question whether licensing procedures should be retamed as a method of regulation m thIS field. 
Licensing procedures are no more than one of the law's methods of attempting to regulate con~u~t. 
As the Commission has noted in its report, Insurance Agents and Brokers"1, there are ?ther adI?InIS
trative mechanisms such as certification, accreditation and registration. These are dls~u~sed m the 
next paragraph. As an alternative to these, however, reliance could be placed on the cnmmallaw or 
on the use of civil law remedies or injunctions. Further, it could be argued that the law s~ould not 
concern itself with child care at all and that high standards are best pursu~d through public educa
tion. Alternatives to reliance on a licensing system must therefore be exammed. 

(l) Civil and administrative law remedies. Reliance on the civil process would clearly be .unsatis
factory. If it were left to a dissatisfied parent to initiate proceeding.s in tort or contract It wo~ld 
only be gross and obviou~ defic~encies (such as.n~~li~ence producmg act~al harm to the chIld) 
which would result in action bemg taken. The InItlatlOn of such proceedmgs would be a sl~w, 
costly and cumbersome means of attempting to bring pressure to bear on th?se ~ho provIde 
child care. Proceedings of this kind would occur only 'after the eve!lt'. The dIssatIsfied parent 
would have to wait until those nsponsible were in breach of theIr duty or had broken the 
terms of the contract before taking action. Finally, the initiat~~e would have to come f~om the 
parent. If the child had been placed in .unsatisfacto;y condItions ~nd the parent deCIded t? 
take no action, the child would not be lIkely to receIve t~e prot~ctlOn he needed. The c~ndI
Hons in '';'';i\ch child care is provided are not open to pubhc scrutmy, and those who are I.IkelY 
to suffer if it is inadequate are not able to take action to protect themselves. !n short, reha1:'lCe 
on the civil process would not be likely to assure children of the protectIOn they reqUlre. 
Similar comments could be made about resort to an injunction to con~rol t~e standard of care. 
Before seeking an injunction, a dissatisfied parent would have to walt untIl there had been a 
failure on the part of those responsible for the child's care, the procedure would be costly, and 
the onus would be entirely on the parent. Nor could the Commonwealth 0l1!budsman ef
fectively safeguard children in ch!ld care. Hi.s P?wers are. c0!l~ned to the publIc sector, and 
much child care is provided by prIvate organISatIOns and mdIvIduals. 

o Reliance on the criminal law. An alternative to employing licensing procedures would be to 
establish certain standards for all who care for other people's children, and to prosecute those 
who fail to meet these standards. The Commission is not in favour ~f ~his approach. The 
control of child care services is not an area in which resort to the cnmmal law should be 
encour:;tged. The criminal law is a blunt ir.strument, the use of which should be reserved for 

42 Public Hearing, 5 May 1980, Transcript, 118 (Maria Byron). 
43 id., 35 (Hilary Gunn). . .. hAC T Th 
44 id., 65 (Ian Foster) and 120 (Maria Byron). Anxiety about adjunct centres IS not h~lted to t e ...• e 

Early Childhood Services Section of the Western Australian Department for Com~umty. Welfare pOinted o~t 
that adjunct centres are an area of con~ern in W~stern. Austral~a: It was stat~d .that It was 10tended that certam 
types of adjunct centres should be subjected to hcens10g prOVISIOns. SubmISSIOn, 6. 

4S id., 120 (Maria Byron). 
46 id., 37 (Hilary Gunn). 
47 ALRC 16 (1980), para. 123. 
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seriously harmful conduct. Its procedures are stigmatising and require a high standard of 
pr?of befor.e inte~vention is permitted. Fu~her, the use of criminal sanctions is not an appro
pnate way m WhICh to seek to regulate chIld care. Whe'n unsatisfactory care is provided it is 
not generally because of wrong-doing of a criminal kind, but because of a failure to reach 
acceptable st~ndards. Such a failure is more susceptible to control by a system of licensing 
than by the cnminallaw. A major consideration is that n,lUch of the child care with which this 
report is concerned is provided on a commercial basis. Those operating on such a basis are 
more likely to be effectively controlled by the fear of lOlling a licence than by the threat of a 
pn;>secution which is unlikl!ly to succeed. Most important.ly, the criminal law, like the civil law, 
~s mvoked 'after the event.' ~rocedures which require fault or failure before they can be 
mvoked are not the most effective means of protecting children or of ensuring high standards 
of care. 

9 Reliance on public education. Although education programs have an important role in making 
parents aware of the need to ensure that their children rel~eive high quality care in child care 
facilities, it would be unsatisfactory to place total reliance on educational campaigns. The law 
has a role to play in protecting children Whose parents do not respond to such campaigns. 

419. Varieties of Administrative Contra/The view that some form of administrative control of child 
care services in the A.C.T. should be retained does not lead inevitably to the conclusion that 
~ice~lsi~g procedures provide the most appropriate method of regUlation. As has been noted, licens
mg IS SImply one of a number of administrative mechanisms. Othllr are registration, certification and 
accreditation. Indeed, in Victoria and the Northern Territory the relevant legislation refers to 
'r~g~stra!ion' of child minding facilities, rather than to 'licensing'.48 It is important to attempt to 
dIstingUish between the various forms of administrative control. The Commission has already 
undertaken this task in the context of its inquiry into insuran,ce agents and brokers.49 For the 
purposes of this report the following distinctions can be made:so 

o 'Accreditation'is a weak form of control. It usually indicate!! that a group or organisation has 
conferred recognWon on a member. It may indicate no more! than membership of a particular 
gro~p or organisation. Often. m:mbers may apply for this re(~ognition without having to meet 
partIcular standards. AccredItatIOn denotes that the person has been approved to undertake a 
particular activity. It does not, however, operate to exclude from the field those who have not 
been accredited. 

o 'Certification' denotes a procedure by which a person or orgianisation is accorded a form of 
official recognition. It is an independent agency which certifies that a person is approved to 
perform a certain task. Like accreditation it does not exclud(: unregulated persons from the 
occupation: !hus a person may be certified as a member of a partiCUlar trade or profession, 
and advertIsmg may encourage members of the public to employ only persons who are so 
certified. However, such a system does not prevent other per:;ons from offering exactly the 
same service, provided they do not hold themselves out as bei,og certified. Thus certification 
merely gives members of the public a means of distinguishing bt!tween, on the one hand, those 
who have official approval and may be subject to sta,ndards and discipline and, on the other, 
those who have no such approval and are not so subject. Members of the public are not 
assured of protection, but they are provided with a means of distiJnguishing between those who 
have and those who lack the offlcial seal of approval. 

• 'Registration'has been defined as: 

Health Act 1958 (Vic.), s.208B(2) and Child Welfare Act (N.T,). 5.768(1). 
ALRC 16 (1980), para, 123. 

50 The meaning of the various terms discussed is not cJe:arly established and the di:~tinctions made in this report 
are far from being universally accepted. The terminology in this area is used jin a confusing manner. One 
author quotes the Optometrists Registration Act 1958 (Vic) as 'the 'epitome of confused terminology.' This Act 
requires 'registration' of 'certified' practitioners but is achl~lly a licensing statute. Duggan, 'Occupational 
Licensing and the Consumer Inte;.rest,' in Duggan and Darvull (eds.) Consumer ,Protection Law and Theory, 
(1980), 16J, 176. For a. discussion of certification as .on alternlLtive to licensing, see Duggan, 175-118. 
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an arrangement under which individuals are required to list their names in some official register if they 
engage in certain kinds of activities. There is no provision for denying the right to engage in the activity 
to anyone who is willing to list his name.S

! 

Before a person is permitted to register it may be necessary for him to meet certain formal 
requirements. For example, a particular acadf~mic qualification may be made a pre-requisite of 
registration. Registration is an exclusionary system. It operates to inhibit entry upon the 
regulated occupation by those who are not r'egistered. 

o 'Licensing' also formally inhibits entry upon the regulated occupation. It is a system which 
requires official approval if a person is to undertake a particular occupation. A licensing 
authority sets standards and is required to evaluate an applicant's suitability before granting a 
licence. It is made an offence for a person to carry out a particular occupation without first 
obtaining a licence. Also, the licence may be withdrawn if the required standards are not 
maintained. The essential feature of a syst1em of licensing is that it involves, at the point of 
entry, satisfying the licensing authority that certain standards have been met. Those who do 
not meet these standards are denied a licence and the result is to exclude them from the field. 

420. Arguments/or Licensing The following are the arguments which may be advanced in favour of 
retaining a system of licensing of child care services in the A.C.T. 

S! 

o Well established. Procedures for licensing child care facilities in the A.C.T. are well established 
and good cause would have to be shown before abolishing these procedures. None of the sub
missions received by the Commission suggested that the licensing of child care should cease. 

o Need to protect children. The importance of good child care, and the need to protect children 
who cannot protect themselves, justify the use of the intrusive form of regulation which 
licensing (as opposed to certification or accreditation) represents. If a system of accreditation 
or certification were substituted for licensing procedures it would not be possible to control 
the activities of persons who had chosen not to seek the recommended accreditation or 
certification. Certification or accreditation might be satisfactory when consumers of the ser
vice offered are genuinely free to choose and to accept or reject the protections which the 
regulatory system offers. Children are not in such a position. The law should actively provide 
protection against inadequate care rather than leaving it to child minders and parents to avail 
themselves of the benefits of accreditation or certification. 

E) Control of standards. Licensing provides a framework for positive policies. Before granting a 
licence, a licensing authority can ensure that certain standards are met. Licences can be 
granted or withheld on the basis of detailed guidelines designed to cover a wide range of 
factors. Adherence to standards can be regularly checked and therefore a licensing system can 
seek to promot~ high standards of care in a way alternative approaches cannot. The system 
can thus perform a preventive role. It allows for intervention before something goes seriously 
wrong and the child suffers as a result. Because a licensing system permits regular monitoring 
it offers the great\~st chance of maintaining consistent standards. Their maintenance does not 
depend on the chance notification of a failure to meet prescribed standards, Nor does a 
licensing system leave it to the child's parent to display the enl!rgy and knowledge necessary to 
initiate legal proceedings. In addition, licensing procedures combine with these advantages 
the possibility of using a severe sanction against those who fail to maintain appropriate 
standards. Such a failure can be dealt with by way of refusal to renew or withdrawal of a 
licence. 

o Benefits to licensees. Licensing can bring valuable benefits to licensees. It is wrong to see a 
licensing system solely as a regulatory device. As well as negative sanctions such as cancella
tion of, or refusal to grant or renew, a licence, licensing embodies positive sanctions. The grant 
of a licence entails 'ar proval, authority to operate the facility as requested, and the protection 
and support of the licensing authority in the responsibilities undertaken'.52 Licensing, there
fore, offers status to licensees and $ecurity and peace of mind for parents. 

o Information and advice. Licensing can bring positive benefits in the form of advice and assist-

Friedman, Capitalism and Freedom. (1962), 144. 
S2 Class, Licensing of Child Care Facilities by State Welfare Departments. (1968), 6. 
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ance to licensees. Those within the system can benefit from the information and advice which 
membeIs of the licensing authority can provide. . 

til Controlled development. A licensing system allows the development of chlld care to. be con
trolled and, like a registration system, permits the licensing a?thority to collect the .mforma
tion necessary for the identifi('·~tion of gaps in child care serVIces and f~r the pl~nmng of .an 
integrated child care systel'il. Further, the Iice?sin~ author!ty can compl~e a reglste: of chll.d 
care facilities and hence assemble and pubhsh mformatIon as to avaIlable. servlc~s. T~lS 
information is valuable for planning purposes since it enables the authOrIty to Identlfy 
deficiencies. It is also valuable to parents seeking details of the services offered. 

421. Arguments against Licensing The following are the arguments against the retention of licensing 
as a method of regulating child care services in the A.C.T.: 

o Infringement ofrif!hts. Licensing is a serious infringement of the rights of individuals to pursue 
activities of their own choice.53 . 

o Free market forces. Proponents of a free market philosophy argue th~t where ~ substantIal 
demand exists for a serv!ce 'the market itself will shake out the unqualIfied and mcompetent 
practitioner'.54 On this view, licensing is unnecessary. . ' 

o Denial of choice. A system of Iic~nsing is aime~ at .improvi.ng the qualIty of the serVICe 
provided. However, improved qualIty usually entaIls hIgher pnces. The consumer should not 
be denied the freedom to assume a higher risk of incompetence in exchange for the payment of 
a lower fee. 55 

•• • 
o Cost. Licensing is relatively costly. It requires a bureaucracy to a.dmlm$·~r It and, to be 

effective, it requires personnel to police the system. Staffm.ust be avadable.regularl~ to check 
on the operation of U111icensed premises and, where premIses have been hcensed, they must 
monitor adherence to the required standards. ., . 

6 Numbers and types ofpremises. Many persons and organisations are il'l;v~lved II! the prov~slOn 
of child care in the A.C.T. Child care takes many forms and much of It IS ~rovided m prIvate 
homes. Licensing requirements with regard to a r.umber of fo~ms of chIl~ care would be 
difficult to enforce. It is impossible to police and control all the mformal chIld care arrange-
m~ts. . 

o Licensing is essentially oppressive. It endeavours to prevent those who do I!0t ~eet cert~m 
standards from operating. One result may be that those who cannot meet the hcensmg reqUIre-
ments are simply driven underground. ., .. 

e Inappropriateness of licensing. The aim of promotmg high. standards IS, WIt~ reg~rd ~o man!, 
forms of child care, best pursued by other means. The maJo~ ar.gument fO.r hc~nsmg is that It 
promotes better services. This aim can be achieved by accredItatIOn or certlficatI~n, for all that 
is really needed is a means of indicating, to the potential consumer, that certam persons or 
groups are particularly well qualified to provide the service required.56 . . 

o Alienation. Wherever possible those providing child care should not be ahena~ed by r~pressI~e 
laws which endeavour to prevent them providing a service which the publ~c reqUIres. I~ IS 
desirable to work with those providing child care rather than to pursue a pohcy of excludmg 
them from the field if they fail to meet certain requirement ... 

422. Licensing: The Commission's View It is desirable to retain a system of Iicen.sing ~s a method of 
regulating child care in the A.C.T. All other jurisdictions in Australia employ hcens~ng pr~cedures 
or their equivalent to regulate child care.57 Licensing requirements are well estabhshed m many 
overseas jurisdictions.58 Licensing offers a m~chanism by which: 

S3 

S4 

SS 

S6 

S7 

Friedman, 142. 
Duggan, 168. 
ibid. 
Friedman, 149. . . A 1965 
See Child Welfare Act 1939 (N.S.W.), Part VII; Health Act 1958 (Vic:), Part XIA; Chlldr~ns ServIces ct 
(Qld) Part VII and Childrens Services (Day Care Centres) RegulatIons 1973 (Qld); ChIld Welfare Act 1947 
(W.A:), s,1I8A; Community Welfare A.ct !~72 (S.A.), Part .IV; C:hil? Welfare A~t 1960 (Tas.), Part VI; and 
Child Welfare Act (N.T.), Part IXA ana ChIld Welfare (ChIld MIndmg) RegulatIons (N.T.). 
See para.425. 
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() standards may be set before a person or agency is authorised to provide child care; 
o adherence to required standards can be regularly monitored; and 
• those who fail to meet these standards can be compelled to do so or be excluded from the 

provision of child care. 
Thus licensing offers the best hope of controlling the quality of child care services. As has been 
explained, licensing provides the strictest form of administrative control. The Commission's con
clusion that a system of licensing be retained makes unnecessary an extended discussion of alterna
tive, weaker forms of administrative control, such as accreditation, certification or registration. A 
corollary of the Commission's conclusion is the view that alternative forms of administrative control 
would be neither appropriate nor effective methods of regulating the majority of child care services 
in the AC.T. Later in this report, however, there is a discussion of the appropriateness of certifica
tion as a means of regulating family day care schemes. 
423. The basic purpose of the licensing system should be to ensure, to the extent that the law can do 
so, that children in child care are accommodated in satisfactory facilities, that those in charge of 

,.these facilities are suitable, and that the programs provided for the children are appropriate to their 
needs. The essential aim must be to protect children against inadequate care. The community has an 
interest in the well-being of its chHdren. Children are not in a position to protect themselves if 
thoughtless or careless parents place them in poor facilities, or if those who provide child care 
:iervices do not cater for children's needs. It should not be overlooked that child care services are 
IOften provided to suit the convenience of parents. If child care were unregulated, parents could use 
the services best suited to their needs. Licensing is necessary to safeguard children. It is, nevertheless, 
important to recognise the limitations of licensing procedures. The law can do no more than enforce 
standards on such matters as the physical conditions in which children are housed, qualifications of 
staff, and ratios of staff to children. It cannot control intangible matters such as the quality of care, 
affection and attention which children receive. Significant limitations also arise from the nature of a 
licensing system. Reference has been made to certain disadvantages of licensing. As a control 
mechanism it is relatively complex and cumbersome to administer. A properly administered licens
ing &ystem requires careful scrutiny of the qualifications of those seeking a licence and of the 
conditions of the premises in which chiidren are to be accommodated. If this scrutiny is not 
provided the granting of a licence will degenerate into a rubber-stamping of applications and the 
system will not provide the protection which it purports to offer. Further, once a licence has been 
granted, adherence to the prescribed conditions should be regularly policed. It is neither practicable 
nor desirable to apply such intrusive procedures to the whole range of child care arrangements in the 
AC.T. Many of these arrangements are casual and informal, and involve neighbours, relatives and 
friends in caring for each other's children. Much child care in the AC.T. is on a small scale and is 
provided in private homes. If the creation of an unacceptably intrusive system is to be avoided it is 
clear that there are many informal, casual arrangements to which licensing provisions cannot and 
should not apply. A balance must be struck between, on the one hand, the need to safeguard 
children against poor and unscrupulous care, and, on the other, the necessity of avoiding excessive, 
heavy-handed, bureaucratic intrusion into citizens' lives. The Commission believes that the new 
licensing provisions should reflect an awareness of the practical problems of enforcement. However 
desirable it is to assure every child of the highest possible standards of care, it is simply not 
practicable to design a licensing system which will effectively regulate all forms of child care in the 
A.C.T. Choices must be made as to the types of care which it is feasible to regulate and as to the types 
of care which must remain beyond the control of the law. Recommendations for the basis on which 
these choices should be made are set out below. 
424. Other Australian Jurisdictions As has been noted, a system of licensing, or its equivalent, is in 
operation in each Australian jurisdiction.59 A consideration of the relevant legislation, both in 
Australia and overseas, is a necessary background to any proposals for changes in the AC.T. 
Ordinance. In this paragraph the more important features of Australian laws relating to child care 
are examined. There are variations on the types of facility to which licensing requirements apply. In 

S? See para.422. 
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most jurisdictions the licensing provisions are applicable only if a charge is made.60 Western Austra
lia61 , like the AC.T.62, does not limit its licensing provisions to services in respect of which a 
n,0netary payment is made. In N.S.W. th(~ licensing provisions apply to premises in which care is 
provided 'for fee, gain or reward' and to premises in which care is provided otherwise than for fee 
gain or reward, if the Minister for Youth and Community Services has ordered that the relevant 
provisions should apply to those premises.63 There are also significant variations on the numbers and 
ages of children whose care requires a licence. In Queensland64, Tasmania65 and Western Australia66 
the relevant provisions apply regardless of the number of children accommodated. In N.S.W. a 
licence is required if two or more children are cared for,67 In the Northern Territory68 the figure is 
three or more, while in South Australia69 and Victoria7o the figures are, respectively, four or more 
and fi ... 1r more. In the AC.T. a licence is required where five or more children are being cared for.71 
Greate. consistency exists with regard to the age of children in respect of whom licensing require
ments apply. In five jurisdictions the relevant provisions relate to children under the age of six72, and 
in Tasmania73 (as in the A.C.T.)74 ~he age is seven.75 In Queensland, however, the day care provisions 
apply to the reception and car~ of children under 17.76 There is considt~rable diversity among the 
States and Territories as to whether: 

e only the person conducting 01 controlling a child care centre should be licensed77 ; 

• only the premises on which the care is provided should be licensed78 ; 
* one licence should be issued authorising a named person to provide child care onl~1 on 

spt:cified premises 79; or 
e two licences should be granted, one in respect of the responsible person an·d the other in 

respect of the premises.80 

425. Overseas Laws Before considering overseas legislation relevant to child care, it should be noted 
that comparisons bp.tween overseas and Australian jurisdictions inevitably raise difficulties. The 
types of child care .acilities and the types of problems encountered in these facilities differ from 
country to country.81 There is also the problem of referring to a law of another country when there 

60 See Health Act 1958 (Vic), s.208B(1); Childrens Services Act 1965 (Qld.), s.8 (definition of 'day care centre'); 
Community Welfare Act 1972 (S.A.), s.66(1); Child Welfare Act 1960 (Tas.), 5.64(5); Child Welfare Act (N.T.), 
5.76B(2). 

61 See generally, Child Welfare Act 1947 (W.A.), s.118A 
62 See generally, Child Welfare Ordinance 1957 (AC.T.), s.30. 
63 Child Welfare Act 1939 (N.S.W.), s:""/I) (definition of 'child care centre'). 
64 Childrens Services Act 1965 (Qld), 5 .. \definition of 'day care centre'). 
65 Child Welfare Act 1960 (Tas.), 5.64(5). 
66 Child Welfare Act 1947 (W.A.), s.118A 
67 Child Welfare Act 1939 (N.S.W.), s.28(1). 
68 Child Welfare Act (N.T.), s.76B(2). 
6? Community Welfare Act 1972 (S.A.), s.66(1). 
70 Health Act (Vic), s.208B(I). 
71 Child Welfare Ordinance 1957 (A.C.T.), s.30(2). 
72 Child Welfare Act 1939 (N.S.W.), s.28(1); Health Act 1958 (Vic), s.208B(I); Child Welfare Act 1947 (W.A.), 

s.118A(5); Community Welfare Act 1972 (S.A.), s.66(1); Child Welfare Act (N.T.), s.76B(2)(b). 
73 Child Welfare Act 1960 (Tas), 5.64(5). 
74 Child lNelfare Ordinance 1957 (A.C.T.), s.30(1)(a). 
7S With regard to the AC.T., however, this age limit does not apply to day nurseries or kindergartenS': ibid., 

s.30(1). 
76 Childrens Services Act 1965 (Qld), s.8 (definition of 'day care centre'). 
77 Childrens Services (Day Care Centres) Regulations 1973 (Qld), regulation 6(2); Child Welfare Act 1947 

(W.A.), s.I 18(2). 
78 Health Act 1957 (Vic), s.208B(2); Child Welfare Act (N.T.), s.76B and Child Welfare (Child Minding) 

Regulations (N.T.), regulation 4(6). 
79 Community Welfare Act 1972 (S.A.), s.66(1); Child Welfare Act 1960 (Tas.) s.54(2); Child Welfare Ordinance 

1957 (AC.T.), s.30(1). 
80 Child Welfare Act 1939 (N.S.W.), s.29(1). 
81 For a limited analysis of the nature of child care on an international scale, see Jackson and Jackson, 

Childminder: A Study in Actio.1 Research (1979), 195·8. 



,----

328/ Child Welfare 

may be a significant divergence between law and practice ill that country.82 In the anal~sis :vhi~h 
follows an effort has been made to identify the most important features of the relevant legislatIOn m 
selected Canadian and United States jurisdictions and in England. 

o Canada. Three Provinces were surveyed: Nova Scotia, Ontario and New Brunswick. In each 
Province the operation of a day care centre or the provision of day care services is prohibited, 
except under the authority of a licence8J or with the approval of tb M~nister.~4 'D.ay care' is 
not clearly defined in the Nova Scotia legislation.as The New Brunswick legislatIOn makes 
provision86 for the separate licensing of a 'home in which family day care services are pro
vided' and a 'day care centre' but does not define these terms. The Ontario Act lim.its licensing 
provisions to a 'day nursery' and a 'private-home day car.e ag:ncy'. A day nursery IS defin~~ as 
'a premises that receives more than five children ... pnmanly for the purpose of provldmg 
temporary care, or guidance, or both ... , for a continuous period not exceeding twe.nty four 
hours .. .'87 The crucial distinction between a day nursery and private-home day care IS one of 
number: the former accommodates more than five children88, while the latter is limited to the 
care of five or fewer than five children.89 Private-home day care is further defined as 'the 
temporary care for reward or compensation [of children] who are under ten ye~rs of age where 
such care is provided in a private residence for a continuous period 'not exce~dmg twen~y-~our 
hours.9o The Act does not require the licensing of the person who actually mmds the chtld m a 
private home. Instead, it requires the private-home day care a~ency which pl~c.ed the ch.ild to 
be licensed. This is seemingly made possible because, accordmg to the defimtIOn of pnvate-
home day care agency, it is the agency which provides the private:ho~e day care:91 . 

o U.S.A. Five states were surveyed: New York, Massachusetts, Michigan, GeorgIa and Cah
fornia. Each State has enacted legislatiott prohibiting various forms of day care, except under 
the authority of a licence92 or a permit.93 The Californian and Michigan la'ws are the most 
comprehensive" In California it is an offence to operate a 'communitr care facility' :vithout a 
licence. SUl~h a facility is defined94 as including a 'day care centre' (which cares for chIldren for 
less than 24 hours at anyone time and by implication includes a private home) and a 
'homefinding agency', also broadly defined as including an agency responsible for t~e place
ment of children for temporary care. Similarly, in Michigan the relevant law prohibits the 
establishment and maintenance of a 'child care organisation' unless licensed by the depart
ment. A .:hHd care organisation is defined9s as including a 'child placing agency' (which places 
children, inter alia, in family day care homes), 'day care centres' and 'day care .hoJ?es' .. Of the 
remaining three States, two, New York and Massachusetts, exempt from theIr hcensmg re
quirements a family home which is par( of a family day care system.96 The New York law, 
however, seems to require the licensing of only those who provide day care97• whereas Massa-

82 For comment on the English law regulating day care, see Jackson and Jackson, 28-31. As to American law, 
see Class and Orton, 'Day Care Regulation: The Limits of Licensing', 35 Young Children, 12 (September 
1980). 

8) Day Care Act (Nova Scotia), (1978), s.4; Day Nurseries Act 1978 (Ontario), s.11(1). 
84 Child and Family Services and Family Relations Act (New Brunswick), (1980), s.26(2). 
8S See Day Care Act (Nova Scotia) (1978), s.2(a). 
86 Child and Family Services and Family Relations Act (New Brunswick) (1980), s.23. 
87 Day Nurseries Act 1978 (Ontario), s.l(d) . 
• 8 ibid. 
89 id., s.1 (m). 
90 ibid. 
91 id., s.l(n) (definition of 'private-home day care agency'). . " 
92 Massachusetts General Laws Annotated (M.G.L.A.) (Massachusetts), chapter 28A, s.ll(a); Commumty Care 

Facilities Act (California), s.1508; Children and Youth Act (Georgia), s.99.214 (q); Licensing of Child Care 
Organizations Act (Michigan), s.'25. 358(15). 

9) Social Services Law (New York), ".390. l(a). 
94 Community Care. Facilities Act (California), s.1502. 
9S Licensing of Child Care Organizations Act (Michigan), 5.25.358(11). 
96 Social Services Law (New York), s.390.2; M.G.L.A. (Massachussetts), chapter 28A, s.ll(a). 
97 Social Services Law (New York), s.390.I(a). 
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chusetts law98 requires the licensing of a 'day care centre', a 'family day care home' and a 
'family day care system'. The latter State law explicitly defines its terms.99 A 'day care centre' 
provides non-residential care for children under seven for all or part of a day, but does not 
include, inter alia, occasional care. A 'family day care home' is a private residence providing 
temporary custody and care on a regular basis for six or fewer children under the age of seven 
(including participating children who live at the residence). A 'family day care system' is com
prehensively defined as providing support for family day care homes. This support includes 
the training of operators of family day care homes and the provision of technical assistance to 
the homes, and the inspection, monitoring and evaluation of, and referral of children to, the 
homes. Finally, the State of Georgia requires the licensing of all child welfare organisations, 
which include family day care homes (receiving for reward three or more children for daytime 
supervision and care) and day care centres (receiving for reward seven or more children for 
less than 24 hours a day).'oo 

• England. The relevant law is stated in the Nurseries and Child-Minders Regulation Act 1948 
(as amended by the Health Services and Public Health Act 1968). The Act requires every local 
health authority to keep registers: 
(a) of premises in their area, other than premises wholly or mainly used as private dwellings, where 

children are received to be looked after for the day [for a part or parts thereof of a duration, or an 
aggregate duration, of two hours or longer] or for any longer period not exceeding six days; 

(b) of persons in their area who for reward receive into their homes children under the age of five to be 
looked after as aforesaid. lOt 

It is an offence to receive a child into the premises referred to in s.4(I)(a) without the premisesl02 or 
the minderlOJ being registered. The English legislation does not require family day care schemes to 
be licensed. It does require day care centres to be licensed. Private minders require a licence only if 
they care for children under the age of five and the care is provided for reward. An interesting 
feature of the English provision is that it defines day care as care for a period not exceeding six 
days.l04 Such a definition provides a flexibility not found in definitions which require the licensing of 
child care where that care is provided for any continuous period not exceeding 24 hours. 105 

426. A Basis for Licensing The view that child care services in the A.C.T. should be subject to 
licensing procedures requires distinctions to be made between the forms of child care which can and 
should be regulated and those which it is unrealistic and undesirable to seek to control. Before these 
distinctions are made it is necessary to identify the various bases on which child care services can be 
classified. 

98 

99 

100 

WI 

132 

Uj 

104 

lOS 

106 

CD Child care for reward. A distinction which immediately suggests itself is that between services 
which are voluntarily provided and those for which a charge is made. In all Australian 
jurisdictions except the A.C.T. and Western Australia, the relevant legislation indicates that 
one crucial distinction which mu!>t be made is between services provided for reward and those 
for which no charge is made. l06 Except in the two jurisdictions named, it is the provision of 
child care for reward which brings the services within the licensing provisions. Such an 
approach reflects the assumption that the law should intervene only when the care is provided 
on a commercial basis. Further, legislation drafted in this way is clear and easy to administer. 

• Setting a number. As has been noted, in all jurisdictions except Queensland, Western Australia 
and Tasmania the relevant provisions permit a certain number of children to be cared for 

M.G. L.A. (Massachussetts), chapter 28A, s.11(a). 
id., s.9. 
Children and Youth Act (Georgia), s.99.203. 
Nurseries and Child-Minders Regulation Act 1948 (U.K.), s.1(I). 
id., s.I(I)(a). 
id., s.1 (J)(b). 
id., s.1(I). 
A continuous period not exceeding 24 hours as a basis for licensing child care may be found, for example, in 
(:ntario legislation: Day Nurseries Act 1978 (Ontario), s.l(m); in Californian law: Community Care Facilities 
Act (CuHforniu), 5.1502; and in Georgian law: Children and Youth Act (Georgia), s.99. 2~3. 
See para.424. 
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without a licence being required. lo"! Government regulation of child care occurs only when this 
number is exceeded. Although the numbers set vary from jurisdiction to jurisdictionlo8

, the 
exemption of small scale child care services appeals to common sense. The argument is .that a 
law which sought to control every child minder, no matter how small the number of chIldren 
cared for, would be unacceptably intrusive. 

o Premises used. A distinction can be drawn between care provided in a centre and that pro
vided in a private home. Such a distinction would reflect the view that the two types of care are 
different in kind. In fact this distinction is not embodied in any of the Australian legislationlo9

, 

although, as has been pointed outllO
, the Welfare Branch of the Department of ~he Capital 

Territory differentiates between care provided in a private home and that offered 10 a centre. 
The question of the applicability of licensing provisions to private homes is likely to become 
increasingly important in view of the growth of family day care schemes. 

o Age of children cared for. With the exception of Queensland, all the relevant Australian legisla
tion reflects the view that child care services exist to cater for pre-school children. According
ly, the licensing provisions in all jurisdictions except Queensland apply to care provided for 
children under six or seven. II I 

o Types of care. Finally, distinctions might be madG on the basis of the duration of the care 
provided. Although no such distinctions are embodied in the Australian legislation, the Wel
fare Branch of the Department of the Capital Territory distinguishes between, on the one 
hand, full and part-time care, and, on the other, occasional care. The argument for making 
such a distinction is that the law should generally not. concern itself with brief, temporary 
placements but should confine itself to regulating mor~ sustained forms of child care. 

427. The Commission's Approach In formulating provisions to regulate child care in the A.C.T. the 
aim should be to devise a system which provides children with protection against unsatisfactory 
care, but which does not result in the enactment of laws which are either unacceptably intrusive or 
unenforceable. It is clear that, when child care is provided for reward, it should be regulated by 
licensing provisions. Reference has already been made to the danger that pursuit of profit can place 
children at risk.112 The law has a legitimate role to play in regulating commercial operations in this 
sensitive area. Further, the regulation of child care facilities operated on a commercial basis is well 
established in Australia. The crucial question, however, is whether child care services which are 
provided for reward should be the only form of child care which requires a licence. In the Commis
sion's view they should not. If the purpose is to protect children there is no logical reason for 
limiting this protection to those who are cared for in facilities operated on a commercial basis. 
Although no accurate figures are available, the voluntary, non-profit organisations playa substantial 
part in the provision of child care in the A.C.T. These organisations arrange for the care of large 
numbers of children. 113 Further, it has been suggested to the Commission that the role of voluntary 
community agencies in the provision of child care is likely to increase in the A.C.T.l14 The care 

107 See paraA24. 
108 See para.424. 
109 Note, however, that in Western Australia a 'day care centre' is defined as 'a creche, public nursery or other 

public facility .. .': Child Welfare Act 1947 (W.A.), s.l18A(5). This provision could be interpreted as applying 
primarily to public centres. The Commission has been informed that it is not the practice. i? Wester? Australia 
to interfere with private arrangements between friends and relations. The relevant prOVISIOns are mterpreted 
as applying tQ 'any person who offers out a public facility of child minding.' Early Childhood Serviceil Section 
of the Western Australian Department for Community Welfare, Submission, 7. 

110 ParaAl6. 
111 See paraA24. 
III ParaAl7. 
113 For example, at the time of the preparation of a submission in 1980, Tuggeranong Family. Action Inc. 

estimated that its 180 minders were caring for 175 children under school age and 45 school children before 
and after school. Submission, 2. Accurate statistics of the number of children cared for within family day care 
schemes are not available. However, the Department of the Capital Territory ~5timated that, in May 1980, 
1000 full-time child care places existed in A.C.T. family day care schemes, with many more children being 
rnh!ded on a part-time Qr Qccasional basis. Submission on DP 12, 15. 

114 Gwen Morris, Submission, 5. 
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which voluntary organisations offer is often paid for by the parents, but this is not always the case. A 
group might, for example, operate on a co-operative basis and the parents might 'pay' by putting in 
an agreed number of hours caring for children. Also, sometimes voluntary groups waive the pay
ment of fees. If these organisations were exempted from licensing requirements the protections 
which it is the purpose of a licensing system to provide would be denied to a lar6e number of 
children. There is also the concern, to which reference has already been madells, about those cehtres 
which have been categorised as 'adjunct centres'. The available evidence suggests that these should 
be regulated. Adjunct centres do not always make'a charge for the services which they provide. If the 
licensing provisions contained in the new Ordinance were applicable only to services in respect of 
which a charge is made, some adjunct centres would continue to be unregulated. If a distinction 
between commercial and non-commercial services does not provide a foundation on which to build 
a satisfactory regulatory system, nor do distinctions based on the type of care or on the premises on 
which it is provided. The purpose of a licensing system is to protect children in child care facilities. It 
is illogical to extend this protection to children in certain types of premises and not in others, or to 
endeavour to protect those in full day care but not those in occasional care. With regard to occasion
al care, it must not be overlooked that a child in this form of care can be more difficult to manage 
than one who has settled into a routine of full day care. Occasional care should not be dismissed as 
an unimportant aspect of the child care system. Further, the adjunct centres to which reference has 
been made regularly provide occasional care and the criticisms which the Commission has heard of 
this care suggest that it should not be left unregulated. Also, if a licensing system were based on the 
type of care provided difficulties would be encountered in multi-purpose centres which combine 
different forms of care. It would clearly be impracticable to license one type of care in a multi
purpose centre but not another. The arguments advanced against a licensing system which concerns 
itself only with commercial services are equally applicable to one which seeks to regulate the 
provision of care in centres but not in private homes. Child-minding in private homes in the A.C.T. 
is widespread. If child care services in private homes were excluded from the licensing provisions, 
the result would be a system which did not apply to a substantial number of children in care. 

Child Care Licensing: A Legislative Definition 
428. Defining Child Care On the basis of the approach advocated above, an attempt must now be 
made to formulate a definition of child care. The purpose of this definition is to identify th()se forms 
of child care in the A.C.T. which it is practicable and desirable to license. As has been indicated in 
the previous paragraph, definitions which focus on particular types of care, the premises in which it 
is provided, or the receipt of payment are inadequate. A new approach is required to the problem. of 
defining child care for tne purposes of the proposed licensing provisions. It is convenient to begin a 
search for this new approach by referring to a submission received by the Commission.1l6 This 
submission pointed to the need to formuiate a definition of child care which is broad enough to 
cover a wide range of child care services and yet narrow enough to exclude casual, informal 
arrangements, and arrangements between relatives, friends and neighbours. The submission sug
gested that the definition of 'child care' should encompass care: 

provided as a business, as a community service, or as an activity incidental to a business or a community 
service. 

The use of the term 'business' indicates that such a definition would apply to care provided on a 
commercial basis.1I7 A definition framed in this manner is preferable to one which refers to monet
ary payment. A child might, for example, be placed with friends during a holiday, and money, to 
cover food and expenses, might change hands. The proposed definition clearly indicates that the law 
should not be concerned with arrangements of this kind. It is thus superior to a definition which, for 
example, refers to the provision of care for monetary consideration. The proposed definition would 
also cover care provided as an activity incidental to a business. Thus it is broad enough to cover 
those adjunct centres which are part of a commercial operation, whether or not a charge is made for 
the child care. Some centres in this category have, as has been noted, been causing concern. A 

lIS ParaAl7. 
116 Gwen Morris, Submission, 14-20. 
117 For a discussion of the characteristics of a business, see Barrett, Principles of Income Taxation, (1975), 73-75. 
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second important element of the proposed definition is that it would include care provided by 
community groups. As has been indicated in the description of A.C.T. child care services, the 
provision of child care on an organised bas~s by voluntary groups is a well established feature of 
child care in the Territory. Such groups may not be classed as businesses, but their services should 
come within the scope of licensing provisions since a charitable purpose does not guarantee an 
adequate standard of child care. The proposed definition explicitly takes care of this kind into 
account. However, by its use of the term 'community service' the definition indicates that it would 
aply to services provzded in an organised manner and not to informal, ad hoc arrangements. Finally, 
the approach advocated in the submission is new, in that it embodies a broad concept of child care. 
A definition incorporating this concept would apply to all forms of child care, whether occasional, 
part-time or full-time. It would also apply whether the care is provided in a private home or in a 
centre. A definition framed in this manner would reflect the view, adopted by the Commission, that 
distinctions based on the duration of care or the type of premises in. which it is provided should not 
be made. 
429. Residential Care Distinguished In the opening paragraph of this chapter it was explained that a 
distinction must be made between child care and residential care. The essential feature of 'child 
care', as the term is used here, is that it is the temporary care of young children outside their own 
homes. The fact that 'child care' does not include sustained residential care must be reflected in the 
legislative definition of the concept. In other Australian jurisdictions the relevant legislation em
ploys different methods of distinguishing between temporary child care and residential care. In 
N.S.W. a 'child care centre' means premises 'without provision for residential care'.1l8 In South 
Australia it is proposed to amend the law to define a child care centre as one which cares for children 
'on a non-residential basis.'119 In Victoria a child minding centre is one which provides 'custody and 
care'120, whereas a registered home or house exists for the purpose of 'rearing, nursing or maintain
ing' an infant. 121 The task of a day care centre in Queensland is 'educating, caring for or minding' 
children122, while care for a period longer than 48 hours involves taking a child into 'charge.'123 In 
Western Australia a child care centre provides 'casual or day to day care.'124 Residential care is 
defined. as being 'other than on a casual or day-time basis.'125 In the ovt;rseas laws analysed earlierl26 

emphasis was placed on time limits. In Ontario, for example, the distinguishing feature of child care 
is that it is care for a 'continuous period not exceeding twenty four hours.'127 A similar approach has 
been adopted in California and Georgia. In England the time limit is six days.128 The Commission's 
view is that it is unsatisfactory to define child care simply as non-residential care, since facilities of 
the kind dealt with in this chapter sometimes provide overnight care. Nor are the Victorian and 
Queensland formulas satisfactory, since residential and non-residential facilities can undertake 
similar functions with regard to the children they accommodate. The new definition should indicate 
that the care is provided on a temporary or casual basis, but any attempt to do this by a definition 
which refers to a maximum number of hours or days is too arbitrary. The solution to the problem of 
definition lies in the identification of child care as: 

o temporary and of limited duration; 
Q provided in premises other than the child's home or normal place of residence; and 
o not including foster care, or residential care provided in residential homes or institutions. 

The last point is necessary to make it clear that care provided for a child away from home in such 
places as a church home or a foster home is not irllcluded within the definition. 

118 Child Welfare Act 1939 (N.S.W.), s.28(1). 
119 A Bill for An Act to amend the Community Welfare Act 1972 (S.A,), cl.6 (proposed s.57(1) (1981). 
120 Health Act 1958 (Vic), s.208B(I). 
121 Community Welfare Act 1970 (Vic), s.66(1). 
122 Childrens Services Act 1965 (Qld), s.8. 
123 id., s.74. 
124 Child Welfare Act 1947 (W.A.), s.118A. 
125 id., s.lI 1. 
126 See para.425. 
127 Day Nurseries Act 1978 (Ontario), s.l(m). 
128 Nurseries and Child-Minders Regulation Act 1948 (U.K.), s.I(I). 
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~30 .. The Settin,g of Age Limits .Child care serv~ces are provided for young children and the new 
Itcensmg provISIons should contInue to reflect thIs fact. The question to be determined is whether the 
age of seven, at present embodied in s.30(1) of the Child Welfare Ordinanr.:e should be retained in 
the new legislation. It seems ciear that the licensing provisions in the pr~sent Ordinance were 
designed to apply primarily to child care services provided for pre-school children. However, it is 
not clear why the age of seven was included in s.30(1) of the Child Welfare Ordinance. In the AC.T. 
the age at w~ich children m~st be enrolled in school is six.129 The relevant age was six at the time 
when the ChIld Welfare OrdInance was drafted.13O The most likely explanation for the inclusion of 
the ag~ of seven in s.30(1) is that this was the age originally included in the corresponding section of 
~he ChIld Welfare Act 1939 (N.S.W.).13I The A.C.T. provision was clearly based on this section, and 
It seems probable that the N.S.W. law was simply incorporated into AC.T. law without considera
tion being given to the fact that the compulsory &chool l:i.ge in the Territory was six. There is no 
justification for the retention of the age of seven in the new Ordinance. The Commission appreciates 
the argu?1ents which can be advanced against the setting of any arbitrary chronological age. 132 
Schools In the A.C.T. vary in their intake policies and many children in the Territory start school at 
th~ age of five. N~vertheless, ~ law whi~h incorporates a particular age limit is clear and precise. 
With regard to chtld care servIces prov!ded for pre-school children, therefore it is recommended 
~hat s.ix is .the age wh.ic~ should be specified in t~e new Ordinance. The probl~ms surrounding the 
IdentificatIOn of age lImIts do not, however, end WIth a consideration of the appropriate definition of 
pre-school children. Attention must also be paid to child care services provided for school children 
~efor~ and aft~~ school and during school holi.days, A number of submissions urged that the new 
lIcenSIng prOVISIOns should apply to care of thIs kind. 133 It is clear that there is concern about the 
quality of out of school hours care in the AC.T. Many persons believe that it should Qe regulated. 
The Department of the Capital Territory drew attention to a program which had caused it anxiety. 

[O]ne ~ecent holiday program had 40 young school children in attendance witIt only one twenty-year-old 
supervisor present. Her program was totally unsuitable for the majority of children present, most of whom 
were aged five to nine years. Ratios of up to one supervisor to 50 children have been reported in after-school 
and holiday programs.134 

The Commission accepts the view that care provided for AC.T. children before and after school and 
during school holidays should be brought within the new legislation. This in its turn raises another 
question. Since child care services are provided for younger children, what upper age limit should be 
embodied in the new Ordinance with respect to the licensing of care offered out of school hours? The 
submissions received revealed some disagreement on this point. 135 It is recommended that the new 
licensing provisions should apply to child care services provided for children under the age of 12. 

129 Education Ordinance 1937 (A.C.T.), s.8(1). 
130 The compulsory school age in the Territory had been lowered from seven to six in 1942: Education Amend

ment Ordinance 1942 (A.C.T.). 
131 Child Welfare Act 1939 (N.S.W.), s.28(1). The age was reduced from seven to six in that State in 1966 See 

Child Welfare Amendment Act 1966 (N.S.W.), s.2(f). . 
lJ2 Care~ul consideratio~ was. gi.ven. to a su.bmission prepared b~ Tuggeranong Family Action Inc. This expressed 

the vIew that the cruCial dl8tmctIOn whIch should be embodied in the new legislation is that between children 
who have not comme?ced their primary school education (and who might, therefore, require regular full day 
care or regular part-time care) and those who are attending primary school. As the submission noted once 
children begin formal schooling, they become more independent and demand less individual attentio~. The 
sett~ng of an arbitra.ry.age limit obscures the imp~rt~nce of the fact of school attendance. Tuggeranong Family 
Action Inc., SubmISSIOn. 3-4. Although appreclatmg the group's point of view, the Commission has con
clude~ that the advantages to be derived from a clear and simple law, which embodies a chronological age, 
outweIgh the arguments advanced. 

133 The view of .the Departme?t of the Capital Territory was that the new licensing provisions shOUld apply in 
respect of children under mne: Submission on DP 12, 9. Tuggeranong Family Action Inc. submitted that there 
should be regulation of child care services provided in respect of children under 12: Submission. 4. See also 
the. evidence of.Hilary Gunn at th? ,?ommission's second Public Hearing: Transcript, 34-35; and Beverley 
Cams, M.H.A., Id., 49-50. A submISSion prepared by the Early Childhood Services Section Western Austra
lian Department for Community Welfare, although not making a firm recommendation on ~ut of school care 
stated that this is an area requiring much closer scrutiny: Submission, 9. ' 

134 Department of the Capital Territory, Submission on DP12, 8. 
135 See n.133. 
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This is the age at which most children in the A.C.T. complete their primary school education. When 
children begin secondary school they are I::xpected to assume a greater degree of independence and 
are in a better position to protect their own interests. Generally speaking they are old enough to 
make choices about the type of facility which they attend before and after school or during school 
holidays. It is therefore recommended that the new licensing provisions apply to all forms of child 
care provided in the A.C.T. for children aged under 12. 

431. Exempting Small Scale Services By far the most difficult question raised by an attempt to 
identify the basis on which a licensing system should be built is whether the new system should apply 
to all child care services or only to those which cater for a prescribed number of children. The 
evidence and submissions received by the Commissioil revealed a substantial degree of support for 
the view that no such number snould be included in the new legislation. 136 It was strongly argued 
that any figure must inevitably be arbitrary. Even one child in unsatisfactory care deserves protec
tion. According to this view, the setting of a number which must be reached before the licensing 
provisions are applicable reflects expediency rather than principle. If the law is concerned for the 
welfare of children it should be just as concerned about the control of persons who care for small 
numbers as about those who receive larger numbers. The Commission is sympathetic to these views, 
but it believes that against arguments based on the principle that the law should aim at the provision 
of the maximum amount of protection, there must be balanced arguments based on a realistic 
assessment of the law's capacity to provide effective regulation of child care services. A law which 
purported to regulate all forms of child care would probably not be enforceable, or, if it could be 
enforced, would require a large inspectorate and an unacceptably high level of intervention in the 
lives of private citizens. The most likely result of the enactment of a law requiring all child minders 
to be licensed would be that unlicensed minders would continue to operate but would be driven 
underground. A realistic policy on which to base a reform of the law relating to child care is that 
unlicensed care will continue whatever the law provides.137 Reference has already been made to the 
fact that s.30(2) of the Child Welfare Ordinance states that the relevant provisions apply only in 
respect of care provided for more than four children. This provision was enacted in 1973, by way of 
an amendment to the Ordinance. The amendment represented a recognition of the inevitability of 
private, unregulated child care arrangements. Prior to 1973 the Ordinance had stated that all child 
care services should be licensed. A report in the Canberra Times on the amendment quoted the then 
Minister for the Capital Territory as saying that it was a fact of life that Canberra mothers were 
leaving children with neighbours, and that there was no way that this could be stopped. 138 Thus the 
1973 amendment reflected an explicit recognition that it was impracticable to attempt to control 
small scale private arrangements. The Commission believes that it is preferable to have a law which 
is realistic and enforceable, rather than one Which gives the appearance of offering wider protections 
but which in fact would be unlikely to be effective. Further, though there are undoubtedly dangers in 
leaving private, small scale minding unregulated, the Commission believes that the more serious 
child care problems are likely to arise when larger numbers of children are involved. It is when large 
numbers are cared for that problems such as shortage of facilities are most likely to be acute. The 
view that the new legislation should continue to identify those child care facilities which are too 
small to require a licence naturally raises the question which number should be selected. Further, it 
has been recommended above that in future the licensing provisions should apply not only to 
services provided for pre-school children but also to services provided for school children before 

136 For example, Early Childhood Services Section of the Western Australian Department for Community 
Welfare, Submission, 9; Child Care Wcrkers' Association, of the A.C.T., Submission, 2; Child Care Students, 
Canberra College of Technical and Further Education, Submission,· Children's Services Group, Women's 
Electoral Lobby (A.C.T.), Submission, 1; Donald Duck Day Nursery and Kindergarten, Bambi Pre-School 
and Day Nursery and Christopher Robin Kindergarten and Day Nursery, Submission, 5. 

137 A submission received by the Commission put forward a different view regarding the licensing of small-scale, 
private minders. The Early Childhood Services Section of the Western Australian Department for Commu
nity Welfare stated: '[W]e are in favour of the licensing of private minders. It is conceded that it can nevet be 
fully achieved, nor is it desirable to interfere unduly between friends and relations concerning their child care 
arrangements. However we consider the right course is to iicense and to give as much publicity as possible to 
this requirement.' Submission, 11. 

138 Canberra Times, 14 August 1973. 
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and after school and during school holidays. If this recommendation is accepted the ne~ Ordinance 
could well embody one upper limit in respect of pre-school children and anoth~r !n respect of 
children of school age. Such a distinction would reflect the view that a less restnctive. approach 
should be adopted when the children cared for are of school age. Although the meanmg of the 
relevant provision is unclearJ39 , the existing Ordinance seems to permit a person or age?cy to care 
for up to four young children without obtaining a licence. It is recommended that thIS figure ~e 
retained in respect of pre-school children. This number is accepted as. part of the A.C.T. la~. I~ IS 
also the maximum number of pre-school children which the Austrahan Pre-Schools ASSOCIatIOn 
recommends when these children are being cared for in a private home. 14o However, as has been 
explained, the new Ordinance should specify the age of six rather than. seven .. The Co~mission's 
recommendation is, therefore, that a person or agency should be p.ermitted, WIthout. ~ hcence, to 
provide child care for not more than four children under. the ag~ of SIX. A separate declSlon must be 
made with regard to the care of children over the age of SIX. It WIll be remembered that the suggested 
age limit to be embodied in provisions dealing with care ofthi.s kind is 12. Theyroble.m to be ~olved 
is how many children under the age of 12 may be cared for WIthout the care-gIver ~em~ reqUlred to 
hold a licence. In this instance an arbitrary decision must be made. None of the legIslatIon analysed 
by the Commission makes explicit provision for the care of school age children. It is recommended 
that, when a person provides child care for children. under ,the age o~ 12, that perso~ should be 

. l'equired to hold a licence if he cares for more than eIg?t chtldren. ThIS recomm.endatton m?st be 
read in conjunction with that relating to the care of chtldren under the age of ~IX. I~ the chtldren 
under the age of 12 for whom care is provided include children under the age of SIX, a hcence should 
be required if the number of children under th~ age of six exceeds four. The sugg~st~d ~ormula caters 
for the problem of the care of children of varymg ages.141 Thus, under ~he <?ommlsslo~ ~ prop~sals, a 
person would be permitted to care for four children under the age of s~x WIthout obtammg a h~ence. 
Similarly, an unlicensed person would be permitted to ~are for four .chtldren under the age of SIX al!d 
up to four more children under the age of 12. AlternatIvely, an unhcen~ed p~rson ~ould be permIt
ted to care for eight children aged between six and 12. Although at first SIght eIght mIght seem to be a 
generous maximum;it should not be overlooked that in the past in the A.~.T. ther~ have been ?O 
controls over the care of children over the age of seven. It would be undeSIrable to mtroduce st.nct 
controls into a field which was previously completely unregulated. Further, the suggested maXIma 
are comparable with the numbers of children in large .families and do not exceed the numbers of 
children, within the relevant age group!!., who can be reasonably cared for by one P7rson. It should 
also be noted that support for the Commission's proposals is provided by the Austrahan Pre-Schools 
Association's recommen<!"tions relating to staff-child ratios in child care. In respect of school-age 
children under the age of eight the Association has recommended that ther~ be tw~ stafff?r ev~ry 15 
children. 142 This supports the view that one adu~t may ca~e f?r up to eIght .c~111dren m thIS age 
range. 143 Finally, it should not be overlooked that Ifthe applIcatIOn of the prOVISIOns recommended 
by the Commission were to cause difficulties for individual minders, these minders should be able to 
seek an exemption from the licensing requirements.144 

432. The Minder's Own Children Consideration must also be given to whether any of the suggested 
limits should include the minder's own children. Among the jurisdictions studied, the A.C.T. see,?s 
to be unique in its inclusion of the minder's own children in the cal~ulation of .th~ numb~rs whlch 
may be cared for without a licence. It is recommended that this feature of the eXIstmg Ordmance he 

139 See discussion para.413. . . . . , 
140 Australian Pre-Schools Association, Children'S Services, General PnnClples and GUIdelInes for !he Ca~e, 

Development and Education of Young Children, (1975), 25. Cf. Child Welfare League of America, Clllld 
Welfare League 0/ America Standards/or Day Carf' Service, (1969), 35-36, 50. . . 

141 With regard to children of varying ~ges Tugge~anon~ ~am!IY Action In,c., expres,sed the,vlew that a pnvate 
minder caring for four pre-school chIldren can, m addItIOn, comfortably care for several fiye-t.o-seven-year
olds after school 'without any loss in quality of child care.' Submission, 3. The same orgamsatlon suggested 
ratios of one minder to eight children when five-to-seven-year-olds were being cared for, and one to ten for 
children aged eight to 12. id., 4. 

142 Australian Pre-Schools Association, 43. 
143 This view was expressed by Tuggeranong Family Action Inc., Submission, 4. 
144 Exemptions from the suggested licensing requirements are discussed in para.436. 
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retained. Obviously .a minder with a number of children of her own is less able to care adequately for 
other children than is a person who can devote all her time to the children being minded. In 
considering a minder's ability to provid~ child care it is only the minder's own children under the 
age of 12 who should be taken into account. A distinction should, however, be made between the 
minder's children who are under six and those who are under 12. The minder's children under the 
age of six should be taken into account for the purpose of calculating the number of children under 
the age of six who may be cared for without a licence. The minder's children under the age of 12 
should be taken into account for the purpose of calculating the overall total. The new legislation 
should also make it clear that it is only the minder's children who are being cared for at the same 
time and place as the other children who should be included. 
433. Emergency Care Provisions which specify a maximum number of children for whom a person 
may care without a licence can cause difficulties if that person is asked to care for children in an 
emergency. For example, a private minder may be caring for four children under the age of six. 
Under the Commission's proposals she would be able to do this without being required to hold a 
licence. She may be unexpectedly approached to care for the two infant children of a neighbour who 
has been admitted to a hospital following an accident. If she consents to do so on an informal basis, 
no problems will arise, since the care given to the additional children will not be provided on a 
business basis. However, if the care were to be provided on a business basis, she would need to 
obtain a licence as the number of children being cared for would exceed four. Clearly it would be 
unsatisfactory if such a person were required to obtain a licence for the short period during which 
the number of children cared for exceeded the permitted number. It is recommended that situations 
of this kind be specifically covered in the new Ordinance. This should provide that children who are 
received at child care premises should not be included in the calculation of the total for licensing 
purposes if those children are received in an emergency or in unexpected circumstances. In order to 
prevent this provision being employed as a method of circumventing the proposed licensing require
ments, it would bt: necessary for the new Ordinance also to provide that these requirements would 
apply to emergency receptions if children received in such circumstances remain at the premises for 
10 consecutive days. 
434. Exclusions The licensing provisions contained in the existing Child Welfare Ordinance do not 
apply to certain specified child care facilities. 14s The relevant statutes in some other Australian 
jurisdictions adopt the same approachl4G, reflecting the view that certain services which would 
otherwise fall within the definition of those required to be licensed should be specifically excluded 
from the licensing provisions. It is desirable that certain AC.T. child care facilities should be 
legislatively excluded froOm the licensing requirements contained in the new Ordinance. 147 The most 
important categories of services which should be legislatively excluded from the new licensing 
provisions are those provided by a number of government agencies. As will be explained l48, it is 
recommended that the proposed Welfare Division of the Department of the Capital Territory should 
be the authority which issues child care licences. It would be inappropriate for the Division to be 
required to license its own facilities. Further, the Division would be the agency publicly identified as 
having responsibility for the promotion of high standards of child care in the A.C.T. The fact that it 
is so identified should provide the necessary control over its activities and ensure the maintenance of 
the necessary standards. The need for the legislative exclusion of certain other government services 
arises from the difficulty of defining 'care' satisfactorily.149 'Care' is a broad concept. When a child is 
sick and enters hospital the hospital staff provide ·care'. Similarly those who run schools 'care' for 
children. Yet the services provided in schools and hospitals are different in kind from the occasional, 
part-time and full-time care offered in the facilities which are the subject of this chapter. The new 
Ordinance should reflect this fact by specifically excluding health and educational services from the 

145 See discussion paraA13. 
146 Child Welfare Act 1939 (N.S.W.), s.28(2) and (3); Health Act 1958 (Vic), s.20SA(2); Childrens Services Act 

1965 (Qld), s.8; Community Welfare Act 1972 (S.A.), s.66(5); Child Welfare Act 1960 (Tas), s.64(1O). 
147 The following analysis of facilities which should be legislatively exempted from licensing requirements owes a 

good deal to the proposals presented by Gwen Morris. Submission. 19-21. 
148 ParaA43. 
149 See discussion para.368. 
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child care licensing requirements. Not only are these services different from those which are the 
subject of this chapter, but they also typically have their own regulatory mechanisms. It is the 
Commission's view that it is onlv child care services which come within the three categories dis
cussed which should be legislativ~ly excluded from the new licensing requirements. To summarise, 
the Child Welfare Ordinance should state that 'child care' does not include: 

• the provision of child care in a place controlled by the Department of the Capital Territory; 
• the provision of education in pre-schools and schools under the control of or accredited by the 

A.C.T. Schools Authority; or 
r.t the provision of medical services to children in hospital. 

It is necessary to compare the proposed legislative exclusions with those listed in s.42 of the present 
Ordinance. In addition to places controlled by the Department of the Capital Territory the section 
lists one of Canberra's public hospitals and certain private hospitals. The general exclusion of these 
hospitals is too broad. When a child is in hospital for medical treatment the hospital should not, as 
has been noted, fall within the definition of a place providing 'child care.' However, when (as is the 
case at the Royal Canberra Hospital) a hospital provides a child care centre there is no reason why 
this centre should be excluded from the licensing provisions. There is no reason to treat such a centre 
differently from one provided, for example, by a university or a college of technical and fUIther 
education. The general exclusion, in its present form, of hospitals should not be retained. Two of the 
remaining exclusions contained in s.42 would be rendered unnecessary by the wording of the 
Commission's proposed definition. These are those referring to care provided by a blood relation or 
by a person to whom custody has been given by a court or by deed or will. Neither form of care 
would be provided as a business or a community service. The existing Ordinance's final exclusion 
relates to care provided by persons responsible for children who have been made wards under Part 
V of the Ordinance. There is no need to retain this exclusion. If a ward is placed in full residential 
care or in a place administered by the Department of the Capital Territory, the proposed definition 
is drafted in such a way as to exclude the care provided. However, if the ward is placed in some form 
of occasional, part-time or full-time care not administered by the Department, there is no reason 
why the place in which the care is provided should not be covered by the new licensing provisions if 
this place would otherwise fall within the definition of premises which re.quire a licence. 
435. Recommended Definition It is recommended that the new Ordinance's definition of the child 
care services which are required to be licensed should embody the following elements: 

• the care is provided on a business or community service basis; 
• the care is provided for more than four children under the age of six or more than eight 

children under the age of 12; 
til in calculating the numbers of children for whom care may be provided without a licence, 

regard should be had to the minder's own children under the age of 12; 
., foster care, residential care, care provided in premises run by the Department of the Capital 

Territory, and care provided in schools, pre-schools and hospitals should not be included; ~nd 
.. care provided in an emergency or in unexpected circumstances should not be taken mto 

account until the child has remained on the premises for 10 consecutive days. 
436. Exemptions The new Ordinan.ce should contain a general provision allowing the Director of 
Welfare to exempt particular child care facilities from the proposed licensing requirements. A 
general power of exemption is made necessary by the fact that, no matter how much consideration is 
given to the formulation of a definition of the services which require a licence, there will always be 
the possibility that certain child care arrangements will inappropriately fall within the legislative 
definition. An example illustrates the types of problem which could arise from the application of the 
Commission's proposed definition. Children for whom temporary care is provided in a church hall 
while their parents attend church might fall within the suggested definition. It could be argued that 
care of this kind is provided as a. 'community service'. Yet there are many who would believe that 
this type of care should not be regulated, since the children's parents are within easy reach. A 
submission received by the Commission specifically drew attention to the need to avoid bringing 
such facilities within the ambit of the new licensing provisions. ISO Further, child carIS services take a 

150 Chichener Bernie, Oral Submission, Public Hearing,.5 May 1980, Transcript. 59-60. 
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variety of forms and new forms are likely to develop in the future. It is therefore desirable for the 
licen.sing system to have some flexibility. Legislation which allowed exemptions from licensing 
reqUIrements to be granted would achieve this. Provisions permitting certain persons or classes to be 
exempted from child care licensing laws exist in other jurisdictions. lSI The danger associated with a 
system .whic? permits the granting of exemptions is that the licensing authority can acquire unfet
tered dIscretIOn to depart from the requirements of the licensing lp..w. This could permit the authority 
to treat one group favourably and another strictly. In order to minimise the possibility of the 
capricious exercise of the power to grant exemptions, there should be certain safeguards. It should 
be possible to exempt from the licensing requirements: 

(1) a particular child care facility; or 
ED a class of child care fa.cilities. 

W~:n an individual facility or a specified class of facilities is exempted, this should be done in 
wntmg under the hand of the Director of Welfare. The exemption should be notified in the Gazette. 
There should be a right ()f appeal against a decision to refuse to grant an exemption.1S2 

437. Family Day Care Schemes The Commission's proposed definition of the categories of care in 
respect of which a licence is required excludes persons who offer care in private homes, provided 
they do not accept more than the prescribed number of children. However, private minders who do 
care for more than the prescribed number of children would be required to be individually licensed 
whether or not they are members of a family day care scheme. Separate consideration must how
ev.er, be given to the possibility of licensing each family day care scheme within which private 
mmders operate. The effect of this would be to allow the law to exercise indirect control over 
minders with~n a family day care scheme who, by virtue of the small number of children accepted, 
are not reqUIred to hold a licence. The practice of licensing family day care schemes is well 
established in the United States. IS) It is likely to be adopted in South AustralialS4 and has been 
recommended in the N.S.W. Green Paper. ISS The arguments for licensing family day care schemes 
are as follows: 

£I Large numbers of children. In the AC.T. a large number of children are cared for by private 
minders operating within family day care schemes,Is6 The Department of the Capital Territory 
has pointed out that in May 1980 there were approximately 200 more full-time places in family 
day care schemes in the AC.T. than in the Territory's child care centres.1S7 If the schemes were 
licensed this would provide a simple method of exercising a degree of control over the quality 
of care received by a large number of children who would otherwise be beyond the reach of 
the proposed system of regulation. The licensing of schemes would thus extend the protections 
offered by the proposed licensing system. 

1/) s,tatus a;zd recognition. The licensing of schemes would give them status and official recogni
tIon. ThIs would benefit both the schemes and the minders who work within them. It would 
also assist parents, for the licensing of a scheme would indicate to those using child care 
services that the scheme has been given official approval. 

o Importance of private care. Care in private homes can be described as having 'a low profile'. 
Yet it is a very important facet of child care. The licensing of schemes would repre'6ent a 
recognition of this fact. A number of points can be made in support of the view that special 
encouragement should be given to the development of child care services in private homes. 
The care given in such homes can be warmer and more intimate than that provided in child 
care centres. A private home can offer a more secure and normal environment than is possible 
in a centre. Private home care is convenient, as it can be made available in the child's own 

151 Health Act 1958 (Vic.), s.208A(2)(e); Child Welfare Act 1960 (Tas), s.64(10)(h). 
m Review procedures are discussed in para,451. 
IS) Se~, for example, Community Care Facilities Act (California), s.1502 (,homefinding agency'); Licensing of 

ChIld Care Organizations Act (Michigan), s.25.358 (11) ('child placing agency'); and M.O.L.A. (Massachu
setts), chapter 28A, s.II(a), ('family day care system'). 

154 A Bill for an Act to amend the Community Welfare Act 1972 (S.A.), cl.6 (proposed s.70) (1981). 
I5S Green Paper, 19. 
U6 See para.427, n.l13. 
U7 Department of the Capital Territory, Submission on DP 12, IS. 
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neighbourhood. If arguments such as these are accepted, private minding should be 
encouraged. Licensing of schemes offers a means of doing this while still maintaining some 
control over the quality of care provided. 

• Effective controls. Although the licensing of schemes would not permit the licensing authority 
to exercise as much direct control as is possible when individual minders are licensed, the 
liCeI1ISing of schemes would allow their activities to be effectively supervised. FQr example, 
whe:n licensing a scheme, the licensing authority could impose requirements for: 
8 the selection of homes; 
it the location of homes; 
• the types of equipment and facilities which should be provided; and 
• the supervision and inspection procedures which staff of the family day care schemes 

should observe. ISS 

Further, the fact that the licensing authority would not exercise direct control over individual 
minders would not prevent it from monitoring the quality of care provided. This could be 
done by way of 'spot checks' on individual homes. Also the licensing authority could investi
gate complaints about particular minders. Thus the authority could exercise some supervision 
over the care offered by minders within a family day care scheme. 

The arguments against the licensing of family day care schemes are as follows: 

• Nature of schemes. Family day care schemes are not, by their nature, amenable to regulation 
by licensing procedures. These schemes are large, they perform a varied range of functions 
and the membership of the responsible bodi(~s changes. 

• Indirect control only. An essential feature of a licensing system is the requirement that certain 
standards be met at the point of entry.IS9 Whereas clear standards can be imposed on those 
persons who actually provide child care, the types of conditions which could be imposed on 
schemes would be more limited. When licensing a scheme the relevant authority would be 
unable to impose direct controls on the type of care provided by individual minders. This 
raises questions as to how effective and appropriate the licensing of schemes would be. The 
degree of control which licensing provisions could exert over the quality of care children 
receive would seem to be limited. Further, individual minders would be free to operate outside 
a scheme. Those controls which the introduction of licensing would create would apply only 
to persons who chose to join a family day care scheme. 

It Inappropriate sanction. A system of licensing would not be appropriate unless it is possible to 
envisage situations in which a licence could be suspended or cancelled. Obviously a system of 
licensing should not be introduced if the major sanction implicit in such a system is inappro
priate. Family day care schemes are non-profit, voluntary organisations. Withdrawal of a 
scheme's licence would usually be a Draconian and thoroughly unsuitable response to a 
failure by such an organisation to meet the conditions attached to a licence. Further, it would 
be very difficult for the licensing authority to impute to all those responsible for a scheme the 
blame which should be established before a licence is withdrawn. 

6) Discourages membership. If the licensing of a scheme did result ~n real controls being exercised 
over the nature of the care provided this might discourage persons from joining a scheme. The 
result might be that more people would wish to operate outside the framework of a family day 
care scheme. In contrast a less restrictive approach than licensing might ultimately be more 
successful as it would encourage persons to join schemes and to raise the standard of care 
offered. 

• Clear justification required. Any increase in government intervention in citizens' lives should 
be clearly justified. The need for the licensing of family day care schemes has not been 
demonstrated. The existing schemes in the AC.T. have established self-regulating procedures. 
There is no need for a government authority to duplicate these procedures, at least at this 
stage. 

IS8 Cf. Child Welfare League of America, 44-52. 
1$9 See discu:.sion para.419. 
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438. Evidence Received The evidence received by the Commission regarding the desirability of 
licensing family day care schemes was conflicting and inconclusive. Submissions made on behalf of 
community organisations operating family. day care schemes in the A.C.T., and by persons as
sociated with those schemes, suggested that these schemes should be permitted to operate without a 
licence.160 The major reason advanced was that the procedures employed by these schemes ensured 
that minders were carefully selected and adequately supervised. Emphasis was placed on the care 
taken in interviewing potential minders and in assessing the suitability of their homes 161 and on the 
ability of co-ordinators and field staff to monitor the quality of care provided. 162 It was argued that 
the imposition of licensing requirements on family day care schemes would simply duplicate the 
schemes' supervisory procedures. 163 It was further argued that the Office of Child Care also exerts 
control over the quality of care provided, since that Office must be satisfied that schemes' activities 
are properly managed before a grant will be made. 164 Submissions in favour of the licensing of 
family day care schemes cast doubt on the adequacy of the supervision provided.16s Further, the 
Department of the Capital Territory expressed the view that family day care schemes should be 
required to be licensed. 166 One reason advanced by the Department was that some family day care 
co-ordinators and field staff lack the necessary training and experience and that, as a result, some 
children have been placed in unsatisfactory or unsuitable homes. It was claimed that it has some
times been necessary for children's placements to be changed when more careful selection would 
have avoided this. J67 The Department's submission also stated that some family day care staff ha ve a 
tendency to form such close relationships with minders in their schemes that they fail to make 
objective judgments about placements best suited to children's needs. 

For example, family day care staff have been known to place more than the permitted number of children with 
one minder because of that minder's financial needs. In another instance, a child who was only beginning to 
talk was placed with a ncn-English speaking minder because of the desperate need of the minder and her 
child for company and the need of the minder for something with which to occupy her time. 168 

In short, the Department of the Capital Territory'S submission cast doubt on the ability of family 
day care schemes to exercise adequate supervision over placements and the quality of care provided. 
Finally, another submission drew attention to the need for the new Ordinance to make provision for 
commercially operate(~ family day care schemes. It was pointed out that, though the community 
groups operating such schemes might preserve reasonable standards, there was no guarantee that a 
commercial operator who set up a family day care scheme would maintain similar standards. This 
possibility was put forward as indicating the need for the new licensing requirements to apply to 
family day care schemes. 169 

439. Licensing Family Day Care: The Commission's Jliew Family day care schemes should not be 
brought within the new Ordinance's licensing provisions. The arguments about the intrinsic 
unsuitability of licensing procedures for these schemes and the inappropriateness of cancelling or 
suspending a licence when a child receives unsatisfactory care from a family day care minder seem 
unanswerable. Further, the need for governmental intervention in the affairs of family day care 
schemes in the A.C.T. has not been demonstrated. At present in Australia there are strong moves to 
limit the role of government and to restrict intervention in citizens' lives. With regard to family day 

160 Willa Mauldon, Oral Submission, Public Hearing, 5 May 1980, Transcript. 19; Hilary Gunn, id., 37; Betsy 
Gallaher, id., 72. 

161 Betsy Gallaher, id., 68; Willa Mauldon, id., 19; Tuggeranong Family Action Inc., Submission. I. (The latter 
submission, however, favoured the licensing of family day care schemes: id., 6. No reasons were given.) 

162 Willa Mauldon, Oral Submission, Public Hearing, 5 May 1980, Transcript, 19,22. Hilary Gunn, id., 37. 
163 Betsy Gallaher, id., 72; Willa Mauldon, id., 20. 
164 Hilary Gunn, id., 37. 
165 DQnaid Duck Day Nursery and Kindergarten, Bambi Pre-School and Day Nursery and Christopher Robin 

Kindergarten and Day Nursery, Submission. 1; Children's Services Group, Women's Electoral Lobby 
(A.C.T.), Submission. 1. 

166 Department of the Capital Territory, Submission on DP 12, 14. 
167 id., 13. 
168 ibid. 
169 Maria Byron, Oral Submission, Public Hearing, 5 May 1980, Transcript, 119. This submission also favoured 

the licensing of family day care schemes operated by community groups: id., 120. 
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care schemes, the onus is on those who seek to introduce licensing procedures to dem?n~tr~te that 
these procedures are needed and will be effective. The major reasons for the CommiSSIOn s con-
clusion are as follows: 

• Control of standards. The fundamental purpose of a licensing system for child care is to 
ensure, to the extent that the law can do so, that the care which children receive fr?m a person 
holding a licence meets the prescribed standards. This purpose would not be achieved ~y. t?e 
licensing of schemes. By definition a licence g:an.ted to a scheme would re~u!ate the activIties 
of the scheme's supervisory body, not the actiVItIes of those .actuall~ pr?vldmg the c~re. The 
introduction of licensing of family day care schemes ,,'ould give the IllUSion .of protectIOn and 
regulation without being able to provide it.. A parent ~h? lea~ned that a particular schem~ had 
been licensed might be justified in assummg that the hcensl~g authOrIty was, ~y grantmg a 
licence, giving some guarantee for the quality of the .care wh.l~h woul~ be prOVided by those 
working within it. In fact the authority would not be m a posItIon to give any such guar~ntee. 
It could give that guarantee only by setting standards to be observed by each of the mmders 
within the scheme and by regularly visiting the minders' h0!lles to en~ure that the~e standards 
were observed. It is important to face up to the fact that the mtroductl~n o~ a ~eqUlremen~ that 
family day care schemes be licensed would not make good any deficlen~les m the quahty of 
care provided in private homes. The licensing of sch~m.es would have no Impact on th~se who 
choose to operate outside these schemes. The CommISSIOn has already expressed.the Yle'Y th~t 
the effective policing of small-scale private minding is impracticable. Ho,,:ever, If. thIS view IS 
rej~cted, the proper course would be to grant i~divi~uallice.nces to each prIvate mmder rat~er 
than to give the illusion of regulating them by hcensmg famIly day care s~he~~es. The ~ssentl~l 
feature of such a scheme is that the monitoring of the standards of t~e mdlVldua~ mlllders 13 

performed by co-ordinators and field staff answerable to ~he co~mumty.group WhiCh ru?s.t?e 
scheme. To superimpose a licensing requirement would give the ImpreSSIOn that respo~slbl~lty 
for the quality of care given to children withtn the scheme .had been. assumed b~ the hcensl.ng 
authority, whereas in reality the responsibility would remam where It has been m the past, I.e. 
with the family day care co-ordinators and field staff. . 

() Need not demonstrated. Existing family day care schemes in the .A.C:r. have. establIshed .a 
system of self-regulation. The <?om~ission l~as no means ~f assessmg ~he effect~veness of thiS 
system. No doubt cases occur m whIch famIly day care .mmders. proYlde unsat~sfactory care. 
Reference has been made to the Department of the Capital Ternt~ry s ~eservatlOns about the 
suitability of some minders within the schemes. 17o However, the hc~nsmg of scheme~ would 
not guarantee that problems such as these would be overcome. ~ven If schem~s '!I.ere hceJ1s~d, 
the selection of individual minders would, as at present, remam the responslblht~ or famIly 
day care staff, and not of the licensing authority. Licen~ing of sc.he~es would not slgmficantly 
increase the level of control at present imposed on mmders Wlthm these schemes. It should 
also not be overlooked that the Office of Child Care of the Commonwealth ~epartment of 
Social Security exercises a limited amount of control over schemes. Before makmg a grant ~o a 
scheme, staff of the Office interview the scheme's co-ordinators and thereafter r~gularl~ review 
the operation of the scheme. In short, family day care sc~e.mes alrea~y have t~elr own .mter?al 
controls and are subject to some government supervlSlon. T~e mtroductlOn of hcensmg 
would, in the main, simply duplicate existin.g regul~tory. mechams?1s..... . 

() Inappropriateness of cancellation or suspenswn. A hcensmg auth.orIty IS ~~stlfied m. can~elhng 
or suspending a licence only if there has been a clear breach of ItS condlt~~ns. Yet If.a l~cence 
were granted to a scheme, it is difficult to imagine a breach of the condlt~ons of tlus hcence 
resulting in its cancellation or suspension. (\n ex~mpl~ shoul~ I?ake the pomt clear. Suppose a 
child in the care of a family day care mmder IS serIously mJured as a rcs~lt of the unsafe 
conditions of the minder's premises. Investigation reveals that the co-ordmator had been 
careless in selecting the minder, had never spoken to her and in ract had accepted her on the 
basis of a friend's recommendation. Such a situation could prOVide a grou~d for the suspen
sion or cancellation of the scheme's licence if it were a condition of that h<;ence tha~ the ~o
ordinators should exercise care in the selection of minders and ensure that the homes III whIch 

170 Para.438. 
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children are minded are safe. This example presents an. extreme illustration of the type of 
situation which might occur in a poorly run family day care scheme and which should, if the 
licensing system were to be effective, result in the cancellation or suspension of the scheme's 
licence. But would such a course be practicable? In the Commission's view it would not. The 
cancellation or suspension of the scheme's licence would result in all the scheme's child care 
activities coming to an end. If it did not there would be no point in licensing the scheme as 
such. Yet such a course would not be an appropriate means of dealing with a failure by one 
minder to meet the required standards. The Commission's view is that if it is not possible to 
envisage the use of suspension or cancellation - the ultimate sanction in a licensing system -
then the introduction of the licensing of family day care schemes cannot be justified. 

440. Family Day Care Schemes: An Alternative Approachl' The view that family day care schemes 
should not be required to be licensed need not imply that no form of regulation is appropriate. 
Reference has already been made to alternative forms of administrative control. l7I These are ac
creditation, certification and registration. Of these it is only certification to which serious considera
tion should be given, since it is the only alternative form of control which permits an independent 
authority to require that certain standards are met before approval is given. Other forms of adminis
trative control do not involve standard setting by an independent agency and hence do not offer the 
same assurance regarding the quality of the service provided. Certification does assist members of 
the public by providing them with a means of distinguishing between approved organisations or 
individuals and those who lack this approval. It does not, however, exclude from the field those who 
have not secured the approval which certification entails. With regard to family day c~re the 
advantages of certification would be as follows: 

o Status and recognition. Like licensing, certification would give family day care schemes status 
and official recognition. Minders would benefit from knowing that their services had official 
approval. Parents requiring child care services would be assisted by a system which indicated 
that certain schemes had satisfied an independent authority and that therefore those working 
within it were likely to provide satisfactory care. 

Ci) Effect qfwithdrawal. The effect of the withdrawal of certification is less drastic than the suspen
sion or cancellation of a licence. A system of certification is therefore better suited to family 
day care schemes. If the care provided by a minder within a scheme fell below an acceptable 
level, the certification could be withdrawn without the scheme's activities coming to an end. 
The scheme could continue. All that would happen is that the seal of approval implied by the 
certification would be removed. 

€> Less intrusive. Certification is less intrusive and less restrictive than licensing. It would be left 
to the family day care schemes to apply for certification. Those running a scheme would be 
free to operate without seeking certification. 

It Less stringent standards. Whereas a system of licensing suggests that the activities to which it 
applies will be closely regulated, certification allows for the setting of less stringent standards. 
The imposition of standards of this kind is more appropriate to voluntary organisations which 
may take a number of forms and which may perform a range of functions. 

• Encourages higher standards. Licensing seeks to enforce certain standards, but the aim of a 
system of certification is to promote desirable standards in child care. Those operating family 
day care schemes could be encouraged to have their schemes certified and to improve their 
standards to do so. However, they would not be compelled to seek certification. It can be 
argued that a system which relies on encouragement rather than regulation and prohibition is 
more likely to result in the achievement of high standards of care. 

• Minimal controls. The certification of family day care schemes would bring them within the 
ambit of the new Ordinance without making them subject to unacceptable bureaucratic con
trols. Although a system of certification would not exclude from the field those who chose to 
operate independently, certification would allow some regulation of organisations which play 
a major part in child care in the A.C.T. 

Against these arguments in favour of a system of certification of family day care schemes must be set 
the following: 

171 ParaA19. 
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• Information available to consumers. Such a system rests on the assumption that consumers will 
be sufficiently wen informed to seek out certified practitioners rather than non-certified practi
tioners, and that they will have access to information which permits them to identify certified 
practitioners. '12 In other words it assumes that a parent seeking child care will know of the 
certification process and 1<'{iU readily be ;,tble to discover which schemes have been certified. 
No doubt those who understand the system would have this information or know how to get 
access to it. However, many parents would not have this knowledge and it must be asked what 
protections the introduction of certification would confer on them. Conversely, if a parent is 
sufficiently well informed to make choices between certified and non-certified practitioners, it 
is questionable whether certification is necessary at all. 

o Misleading. The certification of family day care schemes, like their licensing, would be mis
leading. It is the scheme which would be certified, not the quality of care provided by 
individual minders. A parent who selected a minder working within a family day care scheme 
might assume that the authority which had issued the certification had, by so doing, given a 
guarantee on the standard of care which would be offered. Certification would give the illusion 
of protecting children and controlling those who provide care without in fact doing either. 

As with licensing, the Commission is not convinced that the introduction of a system of certifying 
family day care schemes would produce clearly identifiable benefits. The maintenance or extension 
of the existing regulatory system is justifiable only if it rest-Its in the provision of an assured standard 
of care for children in child care facilities. 
441. Restrictions on Advertising? One of the arguments against certification is that it is a procedure 
which does not exclude non-certified persons from the field. Those who choose to operate outside a 
certified scheme would be permitted to do so. One method of overcoming this problem would be for 
the law to prohibit advertising by persons who are not members of a certified scheme. Such an 
approach, in combination with a system of licensing, could seek to ensure that only holders of a 
licence or members of a certified scheme are permitted to advertise child care services. This course 
has recently been adopted in South Australia l1J, and was recommended in a submission prepared by 
an A.C.T. organisation running two family day care schemes.114 Such a change is not recommended. 
A prohibition on advertising would require the creation of a new offence - advertising by a non
approved person - and might also require the creation of a second offence committed by a person or 
organisation who accepts or publishes such an advertisement. Reliance on punitive measures in such 
a situation seems clumsy and repressive. Consideration must also be given to the difficulties of 
policing a prohibition on advertising. Newspaper advertising could be controlled relatively easily. 
But what of advertising on public boards at local shopping centres? Further, it seems highly unlikely 
that private minding by non-approved persons can ever be wholly eliminated. A prohibition on 
advertising might simply drive this activity underground. As long as minders do advertise it is 
possible to identify them, and concerned persons can at least alert members of the Child Care Unit 
to the need to visit them. Finally, approaching the problem by way of a prohibition on advertising 
can be seen as discriminatory. It is the poorer members of the community who are likely to be forced 
to rely on non-approved services because they are cheaper. A successful prohibition on advertising 
which prevents their access to such services might have a disproportionate effect on an already 
disadvantaged group. 

172 Cf.Duggan, 116-177. 
173 Section 75a of the Community Welfare Act 1972 (S.A.) (inserted by 5.15 of the Community Welfare Act 

Amendment A(.~t 1976) states that: 
No person shall by public advertisement represent that he is prepared, for monetary or other consideration, to mind, 
look after or care for children under the age of six years away from their ordinary homes unless the premises that he 
proposes to use for the purpose are licensed or approved under this Act. 

Penalty: Two hundred dollars. 
Under the South Australian Act only licensed child care centres may lawfully accept more than three chUdren 
under the age of six (5.66(1», but not more than three children under tliat age may be cared for in premises 
approved under 5.71(1). Hence the Act makes provision for licensed child care centres and approved 'family 
day-care premises', and endeavours, by means of the prohibition on advertising, to ensure that only premises 
in these two categories are used. For another approach to the control of advertising, see Child Welfare Act 
1947 (W.A.), 5.119(2). 

174 Tuggeranong Family Action Inc., Submission, 7. 
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442. Needfor Continuing Review The Commission's conclusion that the need to license family day 
care schemes had not been demonstrated was based on the information made available to it during 
its inquiry. The Commission was not convinced that substantial problems have arisen in the oper
ation of these schemes or that those problems which have occurred would be solved by the introduc
tion of licensing requirements. However, in view of the important role performed by family day care 
schemes and of the likelihood that the importance of these schemes will increase, their operation 
should be kept under review. The desirability of introducing licensing or certification requirements 
should be re-assessed from time to time. Particular attention should be paid to the standards 
maintained by commercially operated family day care schemes. Those operating such schemes 
might not display the same concern about the quality of care as do persons who do not seek to make 
a profit. The Childrens Services Council should regularly review the operation of family day care 
schemes with a ,iew to determining the desirability of introducing regulatory procedures such as 
licensing or certification. It is important to see the Commission's conclusions in the context of its 
views on the feasibility of licensing small scale private child care. The belief that there are certain 
types of child care which are not the law's business does not mean that efforts should not be made to 
promote the highest possible standards. What it does mean is that this objective is best pursued by 
public education - both of parents whose children are cared for, and of those who care for them -
so that there will be greater awareness of the importance of good quality facilities for the care of the 
young. The family day care schemes have a significant role to play in fostering this awareness. They 
should continue to perform the function of promoting high standards among private minders. 

The Proposed Licensing System 
443. The Licensing Authority Nothing which the Commission has learned during its inquiry suggests 
that the Department of the Capital Territory should not continue to be responsible for the licensing 
of child care services in the A.C.T. The Child Care Unit of the Welfare Branch of that Department is 
well established and its child care advisers are known to those involved in the provision of child care 
services in the Territory. One submission received by the Commission suggested that the Unit should 
be upgraded to ensure that the Unit has the capacity to formulate policy relating to the provision of 
child care services.17s This course should be considered in the context of a reorganisation of the 
Territory's welfare services. The need for such a reorganisation is discussed in Chapter 13. In that 
chapter it is recommended that the Welfare Branch should be upgraded to became the Welfare 
Division of the Department of the Capital Territory. It is also recommended that the new Ordinance 
should make provision for the creation of the position of Director of Welfare. The occupant of this 
position should be the head of the new Welfare Division. One consequence of the legislative creation 
of this post should be that the powers and duties which are at present vested in the Minister for the 
Capital Territory should, under the new Ordinance, be explicitly vested in the Director of Welfare. 
This would be consistent with most of the other Australian jurisdictions, where the relevant senior 
departmental official acts as the licensing authority.176 It is therefore recommended that the licensing 
system described in the following paragraphs should be administered by a special unit in the new 
Welfare Division, and that the licensing authority be the Director of Welfare. 
444. Period of Licence The existing Ordinance is unsatisfactory in that it neither specifies the term 
for which a licence should be issued under Part VII nor does it require inspections of licensed 
premises to be carried out at stated intervals. Procedures which allow for the granting of indefinite 
licences without making regular inspections mandatory do not provide the most appropriate foun
dation for a system of effective regulation. The current practice of the Welfare Branch is to grant 
annual licences. The relevant statutes in a number of Australian jurisdictions make provision for the 
granting of annual licences. 177 This is the term of licence for which provision should be made in the 
new Ordinance. Such a term would ensure that the standards maintained in licensed premises would 

175 Gwen Morris, Submission, 1O-1l. 
176 See Child Welfare Act 1960 (Tas), s.54(1); Child Welfare Act 1947 (W.A.), s.1l8A(I); Health Act 1958 (Vic), 

s.208C; Child Welfare (Child Minding) Regulations (N.T.), regulation 4; Community Welfare Act 1972 
(S.A.), s.66(2). 

117 Childrens Services (Day Care Centres) Regulations 1973, regulation 6(1); Child Welfare Act 1947 (W.A.), 
s.1l8A(2); Community Welfare Act 1972 (S.A.), s.66(3); Child Welfare Act 1960 (Tas), s.54(3). 
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be regularly monitored. Provision should also be made for the variation of the existing conditions or 
the addition of new conditions. Such a provision would allow the system to accommodate changes 
in child care standards and changes in the method of operation of the premises. If the conditions 
attached to a licence were immutably fixed when the licence was granted, a long established centre 
would not be required to meet higher standards imposed on a newer centre. Similarly, a subsequent 
variatkm might be required if, for example, it was decided that the premises could accommodate 
more children than had originally been permitted. 
445. One Licence or Two? As was noted in the analysis of the law in force in other Australian 
jurisdictions178, ther~ are differences as to whether a child care licence should be granted to a person, 
whether the licence should be granted in respect of the premises, or whether both forms of licence 
are required. Under the existing A.C.T. law the Minister grants a licence to a person in respect of a 
particular place.179 When conducting its inquiry into child welfare, the Standing Committee on 
Housing and Welfare of the A.C.T. Legislative Assembly received several submissions which sug
gested that the law should be amended and that two separate licences should be required.180 One of 
these shoulJ apply to the premises and the other should be granted to the person or organisation 
operating those premises. In the view of its proponents, such a system would make a clear distinc
tion between regulations directed towards the physical conditions in which a child may be cared for, 
and reguiations on the qualifications which the responsible persons must possess. Obviously a child 
could be exposed to inadequate care in good premises if the caretaker were incompetent, just as he 
could in poor premises under the control of a well qualified person. However, some submissions 
received by the Commission expressed doubts about the granting of duallicences.181 Although such 
a system would have the merit of offering a high degree of control, it would be administratively 
cumbersome. A system of this kind is in force in N.S.W. but the Green Paper recommended that it be 
replaced by a simpler procedure whereby one licence would be issued for each facility in respect of 
the premises. 

The licence will only be issued if the premises themselves, the controller and the person conducting the facility 
on a day to day basis are all considered suitable for the purpose for which the facility is to be operated. 182 

The Commission favours a system relying on a single licence, but prefers a procedure under which 
the licence is clearly granted to a particular person. The simplicity of a single licence is appealing. A 
licence which does no more than give approval to particular premises is open to the objection that 
the management of the premises may change. Premises run by one person may offer adequate care, 
but, in the hands of another, standards may decline. If a licence is granted to a particular person this 
indicates that this person is responsible. Yet a personal licence can also nominate certain premises. 
The new Ordinance should provide that a child care licence is to be granted to a named person, but 
that a condition of the licence is that the licensee provides child care at a specified address. Such a 
system would reflect a recognition of the importance both of the nature of the premises and of the 
suitability of the operator. 
446. Conditions of Licences Clearly licences must be subject to certain conditions if the required 
standards are to be maintained. As has been pointed out in the description of A.C.T. child care 
services, these services take a variety of forms. It is necessary for the licensing system to be flexible. 
The Director of Welfare must be free to impose conditions adapted to every type of licensed child 
care facility. All conditions must, however, be specific so that the licensee's obligations are precisely 
delineated. The new Ordinance should indicate the types of matter to which the Director should give 
consideration when formulating the conditions of a licence. These include: 

178 See para.424. 
m Child Wei fare Ordinance 1957 (A.C.T.), s.30(1). 
180 Fot exampl~, submissions to the A.C.T. Legislative Assembly's Standing Committee on Housing and Welfare 

by Maria Byron and Sylvia Cullen, 4-5; Marie Pender, 1-2; A.C.T. Association of Early Childhood Devel
opment, 1; and by the A.C.T. Teachers' Federation, Attachment No.1, 1. 

181 For example, Department of the Capital Territory, Submission on DP 12, 12, and Early Childhood Services 
Section of the Western Australian Department for Community Welfare, Submission, 10. 

182 Green Paper, 19. 
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• the number and qualifications of staff183
; 

• the facilities available and the condition of the premises; 
• health and safety requirements; and 
• management and type of program. . . 

In addition to conferring on the Director of Welfare a general pow~r to impo.se appropnate .condI
tions when a licence is granted, the new Ordinance should reqUIre the ~Irector to specIfy the 
premises on which the licensee may provide child care and to specIfy the maXImum number and age 
of children who may be accommodated on the designated premises. Each ~f these matters. sh~uld be 
made a condition of the licence. The present provisions regarding conditIOn~ are de~ectIve. I? that 
they do not permit the variation of a condition of a licence or an appeal agams.t the ImposItIo~ or 
variation of a condition. Both of these matters should be covered in the new Ordmance. The subject 
of appeals against decisions of the Director is dealt with below.184 . . . 
447. Control of Licensees The responsibilities of the Director of W~lfare a~d the "Yelfare DIVISIon 
should not end once a licence has been granted. The licensee's comphance WIth the hce~ce sho~.Ild be 
monitored. The present Ordinance, so far as it relates to the en~orcement of th.e terms of a. hcence 
that has been issued, appears unnecessarily complex and unw~el.dy. The Ordma?ce prOVIGeS for 
administrative and judicial cancellation procedures. Both the MmIster and the ChIldrens Co.urt are 
empowered to cancel a licence issued under Part VII.18S ~here are a number of matters which are 
essential to ensure that the licensing system operates effectIvely: 

8 The Director should be given the power, in cases of emergency, to ~ancel a lice~ce quickly. 
., Where the licensee is not complying with his obligatio~ls under the lIcence the DIrector should 

be able to take relatively rapid steps to cancel or suspend the licence. I:Ie should also have the 
power to impose new conditions, if changed circumstances wa~ra.nt thIS. . 

(& The exercise by the Director of the powers of cancellation, vanatIOn or suspenSIOn should be 
subject to appeal in all cases other than those where the Director exercised the power at the 
request of the licensee. 

These powers should not be capable of being exercised arbit~arily. It may be that the person or 
organisation providing the child care services requests that the !Ice~ce be cancelled or suspend~d, or 
that the conditions of the licence be varied. One case where thiS mIght be necessary would.b~ .If ~he 
premises in which the child care is being provided change. On the oth~r hand, wher~ the mItIatIve 
for the cancellation suspension or variation does not come from the hcensee, the Dlre~tor should 
not be able to exercise his powers unless he has given the licensee an adequate oppo~umty to make 
representations to him about the proposed action. It may be that, aft~r the represe.ntatIOns hav~ been 
made, the apparent need for the Director to act will no longer eX1St. ~he reqUIrement ~o give an 
opportunity to make representations .would afford a chance for the DIrector and the hcensee to 
consult in an effort to resolve the partIcular problem. 

183 A number of submissions received by the Commission dl:alt. with the subject of th~ qualifications which 
persons providing child care should have. In the view of the ChIld Care Workers ASSOC1~tlon of the A:C:T. all 
persons providing child care should receive some initial training before being granted a licence. SubmISSIOn. 1. 
The Child Care Students of the Canberra College of Technical and Further Educatio~ also stressed the need 
for persons involved in child care to have formal quali~cations. Particular att~ntlOn was drawn to the 
College's Child Care Certificate. Submission. Similarly, Ma~la. Byron ar?ued th~t chIld care centres should .be 
run only by appropriately qualified persons. Oral Submlssl?n, Public Hea:mg, 5 ~ay ~980, Transcrzpt, 
117-118. Although the Commission agrees tha~ the poss.es.slOn o~ appropnate quah.ficatlOns by persons 
involved in child care is important, it does not believe that ngld reqU\re~ents should be Incorporated mt.o ~he 
law. Child care takes so many different forms that it would not be practicable to attempt. to. lay down tramIng 
requirements applicable to all persons who provide child care in the A.C.-r:. The Co~mlssl~n does, how.e~er, 
agree with the view that persons with formal qualificatioI)l' sl~ould bec?~e mvolved lI;\ runnmg short trammg 
courses for persons who provide child care. See Gwen MOrriS, SubmISSIOn, 11-12. ~o: a go?d example .of a 
regulation embodying a general statement of desirable. qualifications for persons provldmg chIld care serVIces, 
see Child Welfare Regulations 1940 (N.S.W.), regulatIOn 39(1)(h). 

l'j{ Pars.451. 
us Child Welfare Ordinance 1957 (A.C.T.), s.31(4), 34(3). 
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448. Provisional Licences It is desirable for the system to make provision for newly formed centres 
and organisations which will take time to develop. In particular, the system should be adapted to 
community self-help groups. Enthusiastic groups of this kind might establish a service in a commu
nity centre and develop their facilities slowly. They might not at first be able to meet all licensing 
requirements. What such a group needs is an initial period of lenience and support. This should be 
made possible by the issue of a provisional licence. Such a licence should be granted for a maximum 
period of six months and could be issued on condition that, if certain requirements were not met 
within that period, a full licence would not be issued. Provisions authorising the granting of pro
visional licences to accommodate developing centres already exist in other Australian jurisdic
tions.186 

449. Regulations or Guideline.~? The aim of the licensing system is to regulate the quality of child 
care services. If this aim is to be fulfilled it is necessary for the :;tandards to be met in licensed 
premises to be clearly articulated. These standards should apply both to the staffing and operation of 
licensed services, to the physical condition of the premises and to the amenities which should be 
provided. The issue to be decided is whether a statement of the required standards should be 
incorporated into regulations made under the Ordinance or whether they should take the form of 
guidelines prepared by the Welfare Division. Although regulations have been made under the Child 
Welfare Ordinance

187
, and some of these regulations apply to child care l88, none of the relevant 

regulations lays down any conditions or. requirements with which a licensee must comply.189 The 
Welfare Branch has drawn up guidelines. These indicate the types of matters which will be taken 
iut!) account before a licence will be granted. Included in the matters listed are the number and age 
range of children cared for at a centre, number and qualifications of staff, equipment used, the 
management and program, amenities, play areas, and attention to health, nutrition and safety. The 
A.C.T.'s reliance on informal guidelines contrasts with procedures used in other Australian jurisdic
tions. The majority of these have incorporated child care standards into regulations made under the 
relevant statutes.

190 
The arguments for reliance on regulations rather than less formal guidelines are 

as follows: 

~ Regulations can establish standards which are clear, certain and ascertainable. 
• Regulations are fairer than guidelines, since they are explicit and apply equally to all persons, 

so reducing the possibility that the licensing authority will give more favourable treatment to 
one type of service than to another. . 

• Regulations are more easily enforceable than guidelines, since the former have the force of 
law. 

The arguments for incorporating standards into guidelines are as follows: 

G The incorporation into regulations of standard:; which are detailed enough to provide effective 
control is difficult. 1f ~his task is achieved the result can be rigid, highly specific rules l91 which 
are likely to require constant amendment to meet changes in child care practices. Conversely, 
if this danger is avoided, the result is likely to be r~gulations which are so broad and general as 
to provide little real guidance as to standards. 

186 Child Welfare Act 1939 (N.S.W.), s.32; Child Welfare Act 1947 (W.A.), s:118A(3). The Department of the 
Capital Territory favoured the introduction of provisional licences. The Department suggested that such 
licences should be issued for a maximum of six months. Submission on DP J 2, 11. 

187 Child Welfare Regulations 1957 (A.C.T.). 
188 Child Welfare Regulations 1957 (A.C.T.), regulations 17-20. 
189 The only regulation relevant to standard setting is regulation 17(b) which indicates matters to be covered in a 

medical practitioner's report on child care premises. 
190 For example, Child Minding Centres (Health Act) Regulations 1965 (Vic.); Child Welfare Regulations 1940 

(N.S.W.), and Child Welfare (Care Centres) Regulations 1968 (W.A.). 
191 Two examples of highly specific regulations can be quoted. Schedule I of the Child Minding Centres (Health 

Act) Regulation 1965 (Vic.) lists as part of the minimum equipment required in centres for children aged 2-5 
'wooden blocks 5~ in. x 2% in. x 1% in.' Regulation 47(j)(iv) of the Child Welfare Regulations 1940 (N.S.W.) 
requires 'coat hooks sufficient for all children attending the child care centre spaced 30 cm apart and 90 cm 
above floor level, or open lockers providing equivalent storage space and similarly accessible, having each 
coat hook or locker marked with an individual nursery symbol.' 
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• By their nature guidelines permit flexibility. Flexibility is desirable in a system which attempts 
to regulate a diverse range of services. 

In the Commission's view the need for flexibility in standard setting is the most important considera
tion. Child care in the A.C.T. takes many different forms and is organised in a number of different 
ways. Regulations designed for one type of service would be quite unsuited to another. For example, 
detailed requirements relating to physical facilities and amenities might be appropriate for a centre 
which had been designed and built for child care, but quite inappropriate for a centre run two days a 
week by a voluntary organisation in a local hall. If arbitrary uni.form standards were set, many of the 
services provided by voluntary groups would be compelled to close or substantially increase their 
charges. Over-strict legislative provisions amount to the prohibition of child care rather than to its 
regulation. 192 Further, if regulations were enacted which attempted to deal separately with all forms 
of child care, the result would be complex and unwieldy, and regular amendments would be needed 
to accommodate new forms of child care. The Commission therefore favours continued reliance on 
guidelines, rather than the making of regulations. The Commission's view accords with that adopted 
in a Victorian report: 

We do not favour the introduction of fixed codes of standards. Codified, general standards tend to be 
inflexible and may hinder the development of individualised, innovative, programs. As a basis for licensing 
agreements, we recommend that mutually acceptable general guidelines for types and qualities of service be 
developed .... These guidelines should be used to assess organisationl;' suitability for licenses and to indicate 
levels below which their standards of service must not fall. J93 

It was suggested to the Commission that new guidelines for child care in the A.C.T. should be drawn 
up by the Child Care Unit of the Welfare Division in consultation with providers and users of child 
care services. 194 This view is endorsed. The importance of consultation must be stressed. The 
proposed Childrens Services Council would provide an organisation within which this process 
could be undertaken. It might prove appropriate for the Council to establish a sub-committee to deal 
with the formulation of guidelines and other matters relevant to child care in the A.C.T. Use of the 
structure provided by the Council would allow the co-ordination of child care services in the A.C.T. 
450. Director's Special Powers If the licensing system is to be effective, clearly the Director of 
Welfare or the person nominated by him must have the power to enter premises to check their 
suitability before a licence is granted. He must also have the power, at any reasonable time, to enter 
licensed premises to check that the conditions of the licence are being observed. Provisions in the 
existing Ordinance confer these powers195 and should be retained. With regard to unlicensed prem
ises on which there is reason to believe that chiJd care services are being provided in contravention 
of the Ordinance, there is a general provision which confers a power of entry.196 However, the power 
should be more clearly stated. The new Ordinance should explicitly provide for the Director of 
Welfare or the person nominated by him to apply to a magistrate for a warrant to enter premises on 
which it is reasonably suspected that child care is being provided in contravention of the licensing 
provisions. Comment has already been made on the extraordinary breadth of the powers exercisable 
by the Childrens Court under the present Ordinance after the child has been removed from licensed. 
or unlicensed premises. 197 The provisions conferring these powers should not be re-enacted. Instead 
the new Ordinance should simply state that the Director of Welfare may remove children found on 
unlicensed child care premises, or children found on premises in respect of which the licence has 
been cancelled .. Thereafter, his only power should be to restore the children to their parent or 
guardian, or to place them with some suitable person. If no parent or other suitable person can be 
located, the Youth Advocate should be informed and consideration given to the initiation of care 
proceedings.19B 

192 Gwen Morris, Submission, 46. 
193 Norgard Report, 58. 
194 Gwen Morris, Submission, 50. 
195 Child Welfare Ordinance 1957 (A.C.T.), s.3:l. 
196 id., s.121. 
197 Para.413. 
19B Care proceedings are discussed in Chapter 8. 
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451. Review ~Y the Administrative. Appeals Tribunal The licensing system outlined in this chapter 
confers extensl.ve powers on the DIrector of Welfare. It is desirable that the exercise of these powers 
shou.ld. be ~ubJect .t~ review. The existing Ordinance does not confer appeal rights in respect of 
adml~ll~tratl~e deCISIOns m~de under Part VII. The new Ordinance should make provision for the 
Admm~strattve Appeals Tnbunal to review any decision of the Director other than a decision 
cancellmg, s~spending. or varying a licence at the request of the licens;e. A right of review is 
u~necessary m th7se cIrcumstances. The Administrative Appeals Tribunal Act 1975 (Cwlth) pro
VIdes that an apph~ation for a review of a decision may be made 'by or on behalf of any person or 
persons ... whose mterests are affected by the decision'.199 

199 Administrative Appeals Tribunal Act 1975 (CwIth), s.27(1). 
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Nature of the Problem 
452. The Re/erence The Commission's Reference require:d it to inquire into and repo~ upon the 
regulation of the employment of children in the A.C.T. Parts XI and XIA of the Chtld 'Yelfare 
Ordinance 1957 (A.C.T.) regulate the employment of chi~dren in .str.eet trading, the e~tertamm~nt 
industry and newspaper seIling. The provis~on.s ~a~e roughly slm~lar counterpart~ l~ the chtld 
welfare legislation of all but one of the other JUrISdIctIonS of Austraha. If the CommIsSIOn were to 
confine itself to piecemeal recommendations relating to the amendment o~ Parts XI and XI~ of the 
Ordinance, important industrial issues relating to the employment of c~t1dren would be Ignore? 
The law relating to the minimum age for employment, hazardous occupatIons, and hours ?f work m 
the A.C.T. is either obscure or non-existent.2 It is necessary to conduct a general reVIew ?f the 
legislative regulation of the employment of children in the A.C.T.3 Proposals for the regul.a~IOn of 
employment of young people in the A.C.T. also face special probleI?s m th~ present condItI~nS of 
higher than normal unemployment in the A.C.T.4 The re~ommendatlons whIch follow are desIgned 
to incorporate sufficient flexibility to al!ow the promotIOn .of reasonable youth emp!oy~e~t op
portunities and at the same time to provIde adequate protectIOn from abuse and explOItatIOn. 
453. Context The child labour legislation of the late 19th Century was directed at ens~ring th.e 
welfare of children by defending them from economic exploitation. OU.t of the process of m~ustn
alisation developed a concern to preserve the family, to minimise the most seri?~s, av.oIdable 
deleterious effects of growing up in an urbanised industrial enviro~m~nt, and to utIlIse chII~hood 
years in educational preparation fo~ later life.6 The.re. we:e. humamtarian c;alls to 'preven~ chIldren 
from engaging in hazardous occupatIOns, from sllstammg mJur~ through the.r own mexpenence and 
heedlessness, and from overworking during stages of their physICal an.d mental development. M?ve
ments to protect children from exploitation were often accompamed by the support o~ um~ns 
representing adult males who resisted the competition for jobs presented by weak,. 10wpaId, schIld 
labour.7 Although nearly every country in the world now has laws to cont~ol ChII~ labour, the 
number of children at work in various parts of the world is growing. It was !;:stImated m 1979 by the 
International Labour Organisation to amount to about 52 million children under I? years. Only 1 
million of these were in the developed coul1tries.9 During the 20th Century, economIC and employ
ment practices in the Western world changed. Minimum wage and compulsory school attendance 

2 
See n.64-70. 
See para.459-60. . . M 8' Ch'ld 
See Standing Committee on Housing and Welfare of the A.C.T. Legislative Assembly, Report 0.. I 

Welfare (1978), para.91 and 92, which drew attention to the submission of the Welfa~e Bran~h ~f the 
Department of the Capital Territory (12 September 1977). The submission en.umera~ed the wide-rangIng ISSU~S 
raised by a general review of legislative regulation of the employment of children In the A.C.T. The Commit
tee recommended (para.93) that those matters should be investigated further and steps taken to amend the 
legislation accordingly. . 
See n.21. 
See para.454. . . d 
See generally Marks, 'Detours on the Road to Maturity: A View of the Legal ConceptIOn of GrowIng up an 
Letting Go', 39 Law and Contemporary Problems 78,87 (1975). . ' 
See 'Child Labor Laws - Time to Grow Up', 59 Minnesota LR, 575, 576-7 (1975); Stern, Smith and Doolittle, 
'How Children Used to Work' 39 Law and Contemporary Problems 93, 102-4, 116-7 (1975). 
Background paper for 'UNICEF/ILO collaboration in the field of child labour protec~ion' prepared by the 
ILO Conditions of Work and Life Branch for the Fifth UNICEF/ILO Inter-Secretariat Mect~ng (Geneva, 
7-8 February 1977); International Labour Office, Children at Work.(!nternal document, I.nternatlOnal Labour 
Office, Working Conditions and Environment Department, ConditIOns of Work and Life Bra~ch, ?eneva) 
(1979), I, included in !LO Children and Work (Discussion Papers on Themes Related to Internatlona, Year of 

the Child 1979). ., . . ., . S' I 
.International Labour Organisation, Bureau of StatistiCS, Cited In Umted NatIOns Economl~ and .ocla 
Council, Report of the Secretary-General on the Exploitation of Child Labour (1?79), 8. See also mter?atlOnal 
Labour Office, Children and Work: fLO Policy Framework for the InternatIOnal Year of the ChIld, 1979 
(February 1978),5 and Annexe I; International Labour Office, Children at Work, 1. 
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laws had the effect of reducing child labour. lo In Australia, State and Federal legislation and 
industrial awards and agreements regulate the employment of all persons, irrespective of their age. 
The restrictions imposed by child labour laws therefore often now exist beside labour laws which 
provide more adequate protection for both adult and child workers than was the case in the past.1I 

Against this background of protection and the changing concept of childhood12
, however, there has 

emerged an exaggerated dichotomy between the role of the productive adult and the role of the 
dependent child.13 The view can be taken that many existing protections for children are arbitrary or 
no longer necessary.14 The protections may be a paternalistic remnant of a past social and economic 
climate, where a fussy and over-zealous approach to child labour was understandable. In addition, 
there are the following factors: . 

e Child development. There is evidence that children mature, at least physically, at an earlier 
age. IS Moreover, as one United States commentator has stated recently, 'the concept of ado
lescence suggests that the status of childhood may constitute a constitutionally invalid suspect 
or semi-suspect classification' .16 That commentator was referring to the law's assumption that 
adulthood occurs suddenly at 18 years of age.J1 Yet such an assumption seems to contradict 
the evidence18 of developmental psychology and of historical experience - that rational 
capacity or the ability to make competent decisions, such as in relation to one's employment, 
often develops well before the age of 18. Growing acceptance in the community that a child is 
not a 'small adult'19 or an inferior being is reflected in the recent enactment of laws, and in 
proposals for change, which aim to give effect to changing community attitudes towards 
children.20 

• Unemployment. The need to protect children in employment has recently assumed less import
ance beside the emergence of the larger problem of finding employment for children who have 
left school. The problem of the growth of unemployment is particularly acute in the A.C.T.21 
Cumbersome and restrictive child labour laws may exacerbate the problem of youth unem
ployment without securing effective protection. 

454. Principles The child labour legislation in the A.C.T. should provide a framework which reflects 
an appropriate balance between the need to secure the protection of children from exploitation, and 
the desirability of preserving the right of children in appropriate circumstances to engage in eplploy-
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'Child Labour Laws - Time to Grow Up', 578-82; Stern, Smith and Doolittle, 103-4; Marks, 86-8. See also 
Edgar, 'The Changing Face of Childhood', in Interdisciplinary Conference on Child Meglect and Abuse, 24 to 28 
September 1980: Conference Papers (1981), 13. 
'Child Labour Laws - Time to Grow Up', 582. 
See Aries, Centuries of Childhood: A Social History of Family Life (1965). 
Stern, Smith and Doolittle, 116-7. 
'Child Labour Laws - Time To Grow Up', 580-3. 
A memorandum from the British Medical Association to the Committee on the Age of Majority (U.K.) 
concluded that '[i]n this document the Council of the B.M.A. has shown that, certainly from the physical 
aspect and very probably from the psychological aspect, the adolescent of today matures earlier than in 
previous generations'. Report of the Committee on the Age of Majority, Cmnd. 3342 (1967), para. 73-4. 
Richards, 'The Individual, the Family, and the Constitution: A Jurisprudential Perspective', 55 New York Univ 
LR, 1,25-6 (1980). 
id., 26. 
ibid. 
International Labour Organisation, Declaration by the Director-General of the ILO concerning the Internation
al Year of the Child (endorsed by the ILO Governing Body at its 209th Session, February - March 1979). 
See, e.g. the legislation which lowered the age of majority from 21 to 18 years in the A.C.T. (Age of Majority 
Ordinance 1974 (A.C.T.»; the status of children legislation, which aimed to remove the legal disablities of 
children born out of wedlock, e.g. Children (Equality of Status) Act 1976 (N.S. W.); and the recent proposals 
to oblige the Family Court of Australia to take account of the wishes of all children the subject to custody 
proceedings (Commonwealth Attorney-Gen.,ral, Press Release, II December 1980). 
In February 1981 the unemployment rate for persons 15 to 19 years of age was 29.7% in A.C.T. This figure was 
almost double the rate in some of the States of Australia and well above the national rate for that age group 
(18.6%). In the same' month the rate for all ages in the A.C.T. was 6.7%, against the national figure for all ages 
of 6.3%. Source: Australian Bureau of Statistics, Unemployment, Australia, Febntary 1981 Preliminary Esti
mates, (13 March 1981),3-4. 
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ment. The landmark statement in this area is the United Nations Declaration of the Rights of the 
Child 1959, Principle 9, which states that: . 

The child shall be protected against all forms of neglect, cruelty and exploitation. He shall not be the subject 
of traffic, in any form. 
The child shall not be admitted to employment before an appropriate minimum age; he shall in no case be 
caused or permitted to engage in any occupation or em'ployment which would prejudice his health or 
education, or interfere with his physical, mental, or moral development.22 

From this declaration may be extracted the basic principle of non-criminal intervention (including 
intervention in employment) in the life of a child: the principle that a child's liberty should not be 
interfered with unless he has suffered, or is likely to suffer, some form of harm. 23 Other principles 
which are relevant in the framing of laws governing the employment of children are: 

• Family autonomy. The principle that it is desirable for a child to be part of an integrated and 
prosperous family.24 This principle has a special impact where a parent or guardian of a child 
is the employer of the child. Such employment must be separately and specially considered, 
given the expectation of protection which a family naturally affords to its members. 

I;) Child autonomy. The principle that a child is entitled to respect as an individual. This principle 
operates against over-regulation of children in employment, in particular, the automatic or 
universal regulation of certain types of employment. 

• Practical considerations. The fact that a high level of intervention is costly.2s It is also 
unrealistic to expect that universal laws would be universally obeyed, especially in the case of 
employment in the family business. 

The effect of these principles, on the basic objective of protecting children from harm, is that 
intervention should be limited to that necessary to prevent specific harm. A child should be prohib
ited from engaging in employment only where the employment is, or is likely to be, prejudicial ~o: 

$ the health or safety of the child; 
G) his personal or social development; or 
(j) his ability to benefit from his education or training. 

The first category, health or safety, constitutes a fundamental preserve of an individual and is, 
therefore, a necessary criterion for intervention. It should be construed broadly to include ali facets 
of physical, mental and emotional health. Cases where intervention could be justified under this 
heading might include employment on a milk run, which causes excessive tiredness; employment as 
a newspaper seller on median strips or in heavy traffic; or employment which is unduly stressful by 
reason of too much exertion or the acceptance of too much responsibility. The second category, 
employment detrimental to personal or social development, recognises that employment may undu
ly impede.a ~hild's opportunities to meet and interreact with people (peer group, family and others), 
to engage In Important recreational or play activities, or to learn valuable cognitive skills outside the 
classroom. It may also negatively affect the child's self-concept. A child might appropriately be 
prohibited from engaging in employment in a family business which left no time outside school 
hours to play with friends, practise a sport or learn a musical instrument. Intervention might also be 
justified where the employment causes the child to feel inadequate or depressed by perceived failure. 
The third category, ability to benefit from education or training, reflects the present community 
consensus as to the importance of a formal education during childhood. Yet a child's schooling is 
not so fragile that it cannot suffer any interference. Thus, the Commission has chosen the word 
'prejudicial' to indicate that there must be harm, actual or apprehended, to his ability to benefit from 
his c;ducation or training, from the employment. Whereas employment in the entertainment industry 
for a limited season may not be prejudicial to a child's education or training, a position which 
caused a child to be continually tired and inattentive in the school classroom may constitute a 
ground for intervention. 

22 United Nations, General Assembly Resolution 1386 (XIV), 20 November 1959, published in the Official 
Records of the General Assembly, Fourteenth Session, Supplement No 16 (1960), 19. 

23 See para.294. 
24 See para.332. 
zs See generally the discussion of the disadvantages of licensing procedur~s: para.421. 
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Child Lahour Law in the A.C.T. 
455. Commonwealth Power and A.C.T. Laws The Commonwealth ~arl~ament is not limi!ed to the 
conciliation and arbitration power26 in legislating on labour regulatIon III the AC.T. SectIOn 1~2 of 
the Constitution vests in the Commonwealth Parliament po~er over a Co~monwealth TerrItory. 
This power is both plenary and unlimited by referenc~ to. subject matter. I.t IS ~ complete power to 
make laws 'for the government of the Territory'. DespIte ItS unfette~ed .leg~slatlve p0'Yer, the Com
monwealth Parliament has been satisfied until now to treat the Terntones In substantIally the same 
way as the rest of the Commonwealth. The Concilif~ion and Arbitration Act 1904 (Cwlth) has been 
applied in the A.C.T. by the Seat of Government (Administration) Act 1910 (Cwlth).27 However, the 
Commonwealth Parliament has taken advantage of its wide powers with respect to. the gover~m~nt 
of the AC.T. to enact legislation giving the Australian Conciliation and ArbitratlO? C~mmlsslOn 
wider powers in the Territories than it can normally poss~ss pursuant to t~e. a~bltratlOn p~wer 
alone.2s The Seat of Government (Administration) Act prOVIdes that the Co?clhatlOn and ArbItra
tion Act applies to an jndustrial dispute in the Territory even though the dIspute does not extend 
beyond the limits of anyone State.29 Moreover, a person en:ploy~d for the performance of work 
wholly or mainly in the Territory is deemed to be employed In an Industry .f?r ~he purpose~ of !he 
Act 30 Section 49 of the Conciliation and Arbitration Act empowers the ConclhatlOn and ArbItratIOn 
Co~mission to declare any term of an award to be, in the AC.T. a 'common rule'3) of any in~ustry 
in connection with which the dispute arose. Federal and AC.T. a'Ya~ds regulate employment In the 
AC.T. The Deputy Industrial Registrar of the AC.T. (an offic~ WIthIn t.he Com~onw~alth Depart
ment of Industrial Relations)J2, hears and determines applicatIons relatIn.g to. reglstratlO? a~d rules 
of organisations, control of financial and membership returns and determInat~on of a~p.ltcatlons ror 

the conduct of elections. The Industrial Board Ordinance 1936 (AC.T.) contaInS pr~vISlons relatIng 
to determinations of the AC.T. Industrial Board affecting Commonwealth and pnvat.e emplorees 

within the Territory. Within the Department of the Capital Territory there is an !l!dustrIal RelatIOns 
Section which deals only with industrial matters affecting Departmental ~uthor~tles and ~mploy:es. 
The only Ordinance of the AC.T. which regulates the employment of chIldren IS the .ChIld :Wel.1are 
Ordinance 1957 (A.C.T.), Parts XI and XIA of which :egulate the emI?l;>yment of c~I1?ren In stree.t 
trading the entertainment industry and newspaper selhng. Those prOVIsIons are admIn~stered by the 
Welfar~ Branch of the Department of the Capital Territorf .. A number of Inter?a~Ional La~our 
Organisation Conventions ratified by Australia establish mlmmum ages for admiSSiOn to varIOUS 
categories of employment throughout Australia.33 

456. NoS. W. Acts in Force in the A.C.T. ~ection 6(Q of t~e Seat ;>f Government Accept~nce Act ~?09 
(Cwlth) provides that all laws in force In the Terntory lmmedxately before the proclaImed d~y of 
surrender of the Territory to the Commonwealth ('pre-1911 Ac.ts'), 's~al1, so far as .apph.cable, 
continue in force until other provision is made'. Some N.S.W. IndustrIal laws, ?escrIbed In the 
Schedule to the Seat of Government (Administration) Act 1910 (Cwlth), ~re speclfi~ally excepted 
from application in the A.C.T.3s Where any N.S.W.law continues in force In the Territory by virtue 
of s.6 of the Seat of Government Acceptance Act 1909 (Cwlth), it has, subject to any Ordinance 

26 The Constitution, s.51 (xxxv). 
27 Seat of Government (Administration) Act 1910 (Cwlth), s.5. 
28 See generally Macken, Australian Industrial Laws (1974),25-6, 112-3. 
29 Seat of Government (Administration) Act 1910 (Cwlth), s.5(I)(a). 
30 id., s.5(2). ., h C Ith 
31 Pursuant to the conciliation and arbitration power under s.51(xxxv) of the ConstItutIOn, t e ommo?wea 

Parliament does not have power to confer jurisdiction to declare an award a common rule: Australzan Boot 
Trade Employees' Federation v. Whybrow & Co (1910) II CLR 311. 

J2 Conciliation and Arbitration Act 1904 (Cwlth), s.127. 
33 See para.459. 
J4 The proclaimed day was 1 January 1911. «1910) Gazette 1851). 
3S See Seat of Government (Administration) Act 1910 (Cwlth), 5.3. 
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made by the Governor-General, effect in the Territory as if it were a law of the Territory.36 The 
Factories and Shops Act 1896 (N.S.W.), the Factories and Shops (Amendment) Act, 1909 (N.S.W.)37, 
and the Minimum Wage Act 1908 (N.S.W.)), were laws of the 'State of N.S.W. on the date on which 
the A.C.T. was surrendered to the Commonwealth. However, the first two Acts, so far as they were in 
force in the Territory, were repealed in 1955 by the Boilers and Pressure Vessels Regulations38 in 
force under the Machinery Ordinance 1949 (AC.T.). The Minimum Wage Act 1908 (N.S.W.) makes 
special provision with respect to the payment of minimum overtime pay to children, meal allow
ances and maintenance of a record of overtime worked.39 These provisions, so far as they are 
applicable, continue to apply in the A.C.T.40 The Minimum Wage Act is not excepted from applica
tion in the A.C.T., nor is there any A.C.T. Ordinance containing inconsistent provisions.41 There is 
not simply an absence in the AC.T. of special laws governing the employment of children in work 
other than street trading, HIe entertainment industry or newspaper selling. There is uncertainty 
whether anachronistic laws long forgotten in their jurisdiction of origin still have effect in the AC. T. 

36 Seat of Government (Administration) Act 1910 (Cwlth), sA. In Pitcher v. The Federal Capital Commission 
(1928) 41 CLR 385, 390, Knox CJ and Powers J said of the application of N.S.W.laws in the A.C.T. pursuant 
to s.6( 1) of the Seat of Government Acceptance Act 1909 (Cwlth): 

The question must be dealt with as if there were a law of the Territory - whether a Federal statute or an ordinance 
made by the Governor-General under •. s.12 of the Act No 2S of 1910 [the Seat of Government (Administration) Act 
1910]··- in words identical with those of the [pre-1911 Act]. 

See the Law Reform Commission of the A.C.T., Report on the Review of the New South Wales Acts in Force in 
the Australian Capital Territory (1974), 3-4, on the difficulties arising from the wording of the proviso in sA of 
the Seat of Government (Administration) Act 1910 (Cwlth). 

37 Note that the Factories and Shops Act 1896 (N.S.W.), the Minimum Wage Act 1908 (N.S.W.) and the 
Factories and Shops (Amendment) Act 1909 (N.S.W.) were consolidated in N.S.W. in the Factories and Shops 
Act 1912 (N.S.W.), which was later replaced by the Factories, Shops and Industries Act 1962 (N.S.W.). The 
Factories and Shops Act 1896 (N.S.W.) (as amended by the Factories and Shops (Amendment) Act 1909 
(N.S.W.», 5.36, 37, 40 and 43, regulated employment in connection with dangerous machinery, the hours 
worked per week and per day, the overtime, records of overtime, night work and meal breaks with respect to 
maies or females under 16 or 18, or females generally, employed in factories and shops. The Factories and 
Shops Act 1896 (N.S. W.), s.32, prohibited the employment of females and of males under 16 in the manage
ment of an elevator or lift in a factory or shop. The section also prohibited the employment of males under 18 
01' females in cleaning mill gearing machinery whilst in motion or working between the traversing parts of 
certain machinery whilst in motion. Section 38 of the Act and the First Schedule established a variety of 
minimum age" for males and females with .l'espect to work involving the silvering of mirrors, the making of 
white-lead, melting or annealing glass making bricks, tiles or salt, dry grinding in the metal trade, dipping of 
lucifer matches and casting from molten lead in a printing establishment. Section 35A provided for prohib
ition by order of the Minister of the employment of females or of males under 16 in any factory in connection 
with dangerous machinery. 

38 The Boilers and Pressure Vessels Regulations commenced with Regulation No. 12 of 1954 on 15 March 1955 
(Gazette, 24 February 1955,510). Note that the Machinery Ordinance 1949 (A.C.T.), s.5(3)(b), provides that 
Regulations under the Ordinance may repeal or amend any law of N .S.W. in force in the A.C.T. dealing with 
a matter which may be dealt with by regulations under the Ordinance. 

39 The Minimum Wage Act 1908 (N.S.W.), s.6(2), provides for the fixing of minimum wages for workmen and 
shop assistants, unless the Minister exempts a particular trade or employment with regard to males under 16 
years by reason of the customs or exigencies of the trade. Section 7 of the Act amends the Factories and Shops 
Act of 1896 (N.S.W.) with respect to the payment of overtime rates to males under 16 and to females. The Act 
makes provision for the payment of tea money of the princely sum of six pence to such persons and for the 
keeping of a record by the employer of overtime worked by such persons (s.8, 9). 

40 See the Law Reform Commission of the A.C.T., Report on the Review of the New South Wales Acts in Force in 
the Australian Capital Territory (1974),52. 

41 In this context there is no difficulty in applying the words, 'shall continue in force until other provision is 
made', in s.6(1) of the Seat of Government Acceptance Act. No A.C.T. Ordinance expressly repeals, or deals 
with the same subject matter as the Minimum Wage Act 1908 (N.S.W.). The provisions of the Inspection of 
Machinery Regulations (with respect to employment of children under 16 years in connection with certain 
machinery) commenced in 1951, four years before the repeal offhe Factories and Shops Act 1896 (N.S.W.) as 
it applied in the A.C.T. These provisions may have constituted 'other provision' repealing s.35A and 39 of the 
N.S.W. Act as it applied in the A.C.T. See n. 36. Difficulties in applying the words in 5.6(1) do arise in many 
cas eo. See the Law Reform Commission of the A.C.T., Report on the Review of the New South Wales Acts in 
Force in the Australian Capital Territory (1974). 
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by way of the general adoption of pre-191 1 laws of N.S.W.If this is the legal position, such laws do 
not appear to have been recognised by the appropriate authorities as part of the law of the AC.T.; 
nor are they enforced in connection with the employment of children. 
457. CompUlsory Attendance at School The school leaving age in the AC.T. is 15 yearsY Part II of 
the Education Ordinance 1937 (A.C.T.) provides for compulsory attendance at school by children in 
the AC.T. The parent or guardian of a child who is not less than six years and no more than the 
school leaving age has a duty to cause the child to attend the school at which the child is enrolled.43 

Section 9A of the Education Ordinance prohibits the employment of a child during school hours, 
where the child is under school leaving age and required to attend school under the Ordinance.44 

Any child who without lawful excuse does not attend school regularly may be charge'd with being a 
'neglected child' under the Child Welfare Ordinance 1957 (AC.T.).4s The employer or the person 
who permits the employment is liable to a penalty of $10 for the first offence and $40 for any 
subsequent offence. A certificate may be granted under s.16 exempting a child from attendance at 
school as required by Part II in certain circumstances. It is a good defence to a prosecution under 
s.9A that a certificate under s.16 is in force in respect of the child or that the defendant had 
reasonable grounds for believing that the child was not of school going age.46 For example, a child 
may receive sufficient instruction at home or elsewhere, or a child who has attained 14 years may 
have been educated to a sufficient standard and his home conditions may warrant an exemption.47 

The Secretary of the Department of Education48 or an authorised person may also grant a certificate 
of exemption upon the completely discretionary ground that such conditions exist as make it 
necessary or desirable that the certificate should be granted.49 

458. Co-existing Administrative Procedures Parts XI and XIA of the Child Welfare Ordinance 1957 
(AC.T.) contain no reference to the Education Ordinance 1937 (AC.T.). The requirement of the 
consent of the Director of Child Welfare or of the Minister to the employment of newspaper boys 
and the issue of street trading licences in the Child Wei fare Ordinance may not in some cases co
exist comfortably with the provisions of the Education Ordinance. so For example, it is not sufficient 
for a child under 15 who engages in street trading during school hours to obtain a licence issued by 
the Minister for the Capital Territory. The separate and additional requirement of an exemption 
certificate from the Secretary of the Department of Education must also be satisfied.sl A licence for 
street trading is not usually issued by the Welfare Branch if such employment is likely to interfere 
with the child's education. The co-existence of overlapping certification provisions in the Child 
Welfare Ordinance 1957 (AC.T.)~2 and the Education Ordinance 1937 (A.C.T.)S3 is more anomalous 
in the case of employment of children during school nours in the entertainment industry. Although 
the Minister for the Capital Territory is not empow( '~;d to issue a licence unless proper provision 

42 

43 

44 
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48 

49 
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51 

52 

53 

Education Ordinance 1937 (A.C.T.), s.5 (definition of 'the school leaving age'). See also Child Welfare 
Ordinance 1957 (A.C.T.), 5.5 (definition of 'the school leaving age'). 
Education Ordinance 1937 (A.C.T.), s.9. 
Note the provisions of the Community Welfare Services Act 1978 (Vic.), s.74G(I) and (2), conferring upon the 
Minister for Community Welfare Services the power to exempt a child of compUlsory school age from 
attendance at school for the purpose of employment. 
Child Welfare Ordinancl' 1957 (A.C.T.), s.5 (paragraph (0) of definition of 'neglected child') and Part IX. 
Education Ordinance 1937 (A.C.T.), s.9A(2). See also the defences available under s.lO of the Ordinance to a 
parent or guardian who is prosecuted under s.8 or 9 for failure to enrol a child or cause the child to attend 
school. 
id., s.l6(l)(a) and (d). 
id., s.5, the Permanent Head of the Commonwealth Department of Education. 
id., s.l6(1)(b). 
Child Welfare Ordinance 1957 (A.C.T.), s.88, 89, 93B and 93C; Education Ordinance 1937 (A.C.T.), s.9A and 
16. 
Child Welfare Ordinance 1957 (A.C.T.), s.88 and 89; Education Ordinance 1937 (A.C.T.), s.9A and 16. 
Similarly, where a boy under 15 wishes to sell newspapers during school hours, his employer must notify the 
Director of Child Welfare and also obtain an exemption certificate from the Secretary of the Department of 
Education. 
Child Welfare Ordinance 1957 (A.C.T.), s.90 and 92. 
Education Ordinance 1937 (A.C.T.), s.9A and 16. 
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has been made to safeguard the health, welfare and education of the child54, an exemption ce~tifica~e 
from the Secretary or an authorised person in the Department of Education must be obtamed 10 

addition. Thus, in the case of employment in the entertainment industry the assess~ent ~ot onl~ of 
matters relating to health and welfare but also of the adequacy of the educatIOnal 1OstructlOn 
received by the child, is entrusted to the discretion of the Minister of one Department whilst the 
Secretary of another Department concurrently exercises his discretion with respect to one of the 
three matters to be taken into account. A requirement that the child or employer should seek a 
consent, licence or certificate from the two government departments is a cumbersome procedure. 
There is no need for two administrative procedures to be retained. 

Minimum Age 
459. Current Law In the A.C.T. there is no general minimum age for employment. However, by 
providing for compulsory school attendance for children wh~ have ~ttained si,x years of age and 
have not passed the school leaving age of 15 years,s5 the EducatIon Ordmance 1937 (Ae.T.) places a 
general restriction upon the employment pf all children. The provisions of Parts XI and XIA of the 
Child Welfare Ordinance 1957 CA.C.T.) also apply to children who have not attained 16 years of 
age.56 They establish several minimum age limits in three limited area~ of child employment. The 
Ordinance prohibits the employment of children (ie those under 16) in street trading other than 
street trading carried on in accordance with a licence.57 As there is no provision for the issue of a 
licence to a female child, the minimum age for the employment of females is effectively 16 years. The 
minimum al;,' at which a street trading licence may be issued to a male child is 14 years. 58 The 
Ordinance prohibits absolutely the employment of children who have not attained seven years in a 
public entertainment, as defined in the Ordinance.59 The employment of a child who i$ more tha.." 
seven and less than 16 years of age in a public entertainment is prohibited unless the employmen~ IS 

in accordance with a licence. 6o There is an absolute prohibition upon the employment of any child 
who has not attained 16 years of age in a public exhibition or performance by which the life or limbs 
of the child are endangered.61 The employment of a child to sell, deliver or distribute newspapers 
otherwise than in accordance with the provisions of Part XIA of the Ordinance is prohibited.

62 
The 

min.imum age at which a male child may be employed in the sale, delivery or distribution of 
ne1,l"'<;papers, the employer having notified the Director of Child Welfare, (who may impose condi
tions, upon the employment); is 12 years,6l As there is no provision for notification to the Director of 
the employment of female children under Part XIA, the minimum age for the employmeni of 
females in the sale, distribution or delivery of newspapers is 16 years. The provisions of Part XI 
relating to the employment of children in street trading and the entertainment industry have roughly 

S4 Child Welfare Ordinance 1957 (A.C.T.), s.90(2). 
S5 Section 9 of the Education Ordinance 1937 (A.C.T.) requires a parent to cause a child 'who is not less than six 

years of age nor more than the school leaving age' (J 5 years), to attend school. See also s.9A, which prohibits 
the employment of a child 'under the school leaving age' during any time the child is required to attend school 
(unless a certificate under s.I 6 is in force in respect of the child). ., 

56 The prohibitions upon employment in s.89 (street trading), 9.92(1) (the entertamment mdustry), s.93(1) 
(dangerous exhibition or performance) and s.93B (seIling, delivering or distributing newspapers) of the Child 
Welfare Ordinance 1957 (A.C.T.) are ~'xpressed to apply to any 'child'. 'Child' is defined in s.5 of the 
Ordinance to mean a person under the age of 16 years. 

57 Child Welfare Ordinance 1957 (A.C.T.), s.89. 
58 id. s.5 (definition of 'child') and s.88(1), 89. Note that under s.88(1) 15 years is the usual minimum age for a 

m~le child. A licence may be issued to a male child of 14 years 'where the Minister is satisfied that special 
circumstances exist which make the issue of the licence necessary or desirable'. 

S9 Child Welfare Ordinance 1957 (A.C.T.), s.90(1) and 92(1). 
60 id., s. 92(1). 
61 id., 5.93(1). 
62 id., s.93B. 
63 id., s.93C(2)(c). 
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similar counterparts in the child welfare legislation of N.S.W.64, Victoria65, Tasmania66, Queens
]and~7, Western Australia68 and the Northern Territory.69 South Australian provisions regulating 
begg1Og, employment of children in the sale of obscene publications and in public entertainment 
were. repealed in 1972.70 The provisions of Part XIA of the Child Welfare Ordinance 1957 (A.C.T.) 
relatlDg to the employment of children in newspaper. selling, delivery and distribution are found 
only in the AC.T. Australia has ratified several International Labout· Orga.nisation Conventions 
es.tabIishing minimum ages with respect to the employment of children at sea, in agriculture, as 
tnmmers and stokers, fishermen and underground workers.71 The provisions of these Conventions 
must be complied with throughout Australia in relation to admission to those categories of employ
ment. For example, in accordance with the provisions of Convention No.7 - Minimum Age (Sea) 
Convention 1920, the Navigation Act 1912 (CwIth), sAOA(I), provides that a child under 16 years 
shall not be engaged for service at sea in any capacity. In accordance with Convention No.15 -
MinimuJ? Age (Trimmers and Stokers) 1921, the Navigation Act 1912 (Cwl~'h), s.40A(2), provides 
that a chll~ under 18 years shall not be employed for service at sea in the stokel old of a steamship, in 
the capacity of a fireman or trimmer. Similarly, Convention No.112 - Minimum Age (Fishermen) 
1959, provides that children under 15 years of age shall not be employed on fishing vessels and that 
persons under 18 years of age shall not be employed on coal-burning vessels as trimmers and 
stokers .. Convention No. 10 Minimum Age (Agriculture) 1921, prohibits the employment of children 
under 14 years of age in agriculture during school hours, unless the l;,.·ork is not detrimental either to 
their health or school attendance. 
460. qaps in t~e Law in the A.Cr. The provisions of the Child Welfare Ordinance 1957 (A.C.T.), the 
EducatIOn Ordmance 1937 (A.C.T.) and the Conventions ratified by Australia do not remove the 
need for comprehensive principled laws regulating the minimum age ror employment in the AC.T. 
The control of the employment of children has been one of the basic concerns of the International 
Labour Organisation since its creation.72 A number of Conventions relating to minimum age in 
particular industries have been adopted by the International Labour Conference73, culminating in 
the Convention Concerning Minimum Age for Admission to Employment (No. 138) which was 
adopted by the Conference in 1973. Convention No. 138 established an overall minimum age of not 

64 Child Welfare Act 1939 (N.S.W.), Part XII. 
65 Community Welfare Services Act 1978 (Vic.), Part II, Division 9. Note that the Community Welfare Services 

Act 1978 (Vic.), s.75 (definition of 'employment'), s.76 and 77 extend the licensing provisions to employment 
in the nature of assisting in any business, trade or Qccupation carried on for profit. 

66 Child Welfare Act 1960 (Tas.), Part VII. . 
67 Children's ServiceG Act 1965 (Qld), Part XI. Note that although there is a permit system with respect to 

television, circuses and other public entertainments, there is in Queensland an absolute prohibition upon the 
employment of children in any work in or about racing stables, in connection with the training of any 
quadruped for racing (except where betting is not permitted), as a jockey in any horse or pony race (except 
where betting is not permitted) or in any dangerous or indecent performance. 

68 Child Welfare Act 1947 (W.A.), Part VII. 
69 Child Welfare Act (N.T.), Part IX. 
70 The Children'S Protection Act 1936 (S.A.), the Children's Protection Amendment Act 1961 (S.A.) and the 

Children's Protection Amendment Act 1969 (S.A.) Were repealed 17y the Community Welfare Act 1972 (S.A.) 
71 Australia ratified the Minimum Age (Sea) Convention 1920 (No.7) in 1935; Minimum Age (Agriculture) 

Convention 1921 (No.lO) in 1957; Minimum Age (Trimmers and Stokers) Convention 1921 (No.15) in 1935; 
Medical Examination of Young Persons (Sea) Convention, 1921 (No 16) in 1935; Minimum Age (Fishermen) 
Convention 1959 (No.1 12) in 197{; Minimum Age (Underground Work) Convention 1965 (No.l23) in 1971. 

72 At the first session of the International Labour Conference in 1919, the Minimum Age (Industry) Convention 
(No.5) was adopted. The Convention prohibits in principle the admission to industrial employment of 
children under 14. 

7J Minimum Age (Sea) Convention 1920 (No.7): Minimum Age (AgriCUlture) Convention 1921 (No. 10); 
Minimum Age (Trimmers and Stokers) Convention, 19,?1 (No. 15); Minimum Age (Non-Industrial Employ
ment) Convention 1932 (No. 33); Minimum Age (Non-Industrial Employment) Recommendation 1932 (No. 
41); Minimum Age (Sea) Convention (Revised) 1936 (No. 58); Minimum Age (Industry) Convention (Re
vised) 1937 (No.59); Minimum Age (Non-Industrial Employment) Conventhm (Revised) 1937 (No. 60); 
Minimum Age (Coal Mines) Recommendation 1953 (No. 96); Minimum Age (Fishermen) Convention 1959 
(No. 112); Minimum Age (Underground Work) Convention 1965 (No. 123). 
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less than the age of compulsory schooling and, in any case, not less than 15 years.74 By October 1979 
the Convention had been ratified by 20 countries7S, of which 12 were European member states. 
Australia has not yet ratified the Convention. The Commonwealth/State industrial relations depart
ments' consultative machinery on unratified ILO conventions has described Convention No. 138 as 
dealing with matters of 'important intrinsic principle'76 and accorded its highest priority. The 
Convention and its supplementary Recommendation are the basis of a special law and practice 
report to the International Labour Organisation in 1980.77 

461. The Commission's View There is a need for a comprehensive and general prescription of the 
minimum age for admission to employment in the A.C.T. Although laws providing for compulsory 
~chool attendance offer much protection, there is a considerable amount of time outside school 
hours and in school holidays during which children in employment are liable to be exploited. The 
age of 15 should be the general minimum age as it coincides with the school leaving age. Certain 
exceptions to this rule are warranted in respect of employment which, primafacie, should not harm 
the child concerned. Such employment may in fact contribute to his development by instilling a 
financial responsibility, by broadening his experiences or even by providing experience relevant to 
future full-time employment. It may also, in the case of a family business, contribute to the family 
well-being. The types of employment which should be allowed below the age of 15 are those that fall 
within the categories of light work or of employment in the family business, described below.78 In 
addition, the minimum age of 15 years should not apply to employment in or in connection with a 
schooF9, provided that the employment complies with conditions prescribed by a law of the A.C.T., 
an industrial award or an agreement regulating the relevant industry.8o 

Light Work: Current Law and Practice 
462. Street Trading Part XI of the Child Welfare Ordinance 1957 (A.C.T.) is titled 'Employment of 
Children' and deals with the employment of children in street trading and in the entertainment 
industry. 'Street trading'81 is defined as including the hawking of matches, flowers and other articles, 
shoe blacking and similar occupations carried on in a public place, (with the exception of the selling, 
delivering or distribution of newspapers). The Minister for the Capital Territory may, pursuant to 
s.88, issue a licence to enJ;dge in street trading to a male child who has attained IS years. A licence 
may also be issued to a male child who has attained 14 years where the Minister is satisfied that 

74 Article 2(3). A minimum age of 14 may be adopted as an initial step by countries whose cconomy and 
educational facilities are insufficiently developed. The Convention has since been supplemented by Article 
2(4) and Recommendation No. 146 of 1973. 

75 Byelorussian SSR, Costa Rica, Cuba, Finland, German Democratic Republic, Federal Republic of Germany, 
Ireland, Israel, Kenya, Li!)yan Arab Jamahiriya, Luxembourg, Netherlands, Niger, Poland, Romania, Spain, 
Ukrainian SSR, USSR, Uruguay, Zambia. 

76 Senator Guilfoyle, Commonwealth Parliamentary Debates (Senate), 21 April 1980, 1612. 
71 The Resolution concerning the International Year of the Child and the Progressive Elimination of Child Labour 

and Transitional Measures adopted by the International Labour Conference at its 65th Session recalls the 
decision of the Governing Body of the International Labour Office, taken at its 208th Session (November 
1978), to request the member States to supply a report in 1980 under Article 19 of the Constitution on the 
extent to which effect has b<:en given or is proposed to be given to the Minimum Age Convention (No.l38) 
and Recommendation (No.146) of 1973. Pursuant to established practice, before Australia proceeds to ratifi
cation, the competent authorities of the Commonwealth and of each State and Territory jurisdiction negotiate 
about ratification. Typically, ratification does not occur until such authorities are satisfied that the law and 
practice in their respective jurisdictions comply with the provisions of the Convention. 

78 See para.467-469. 
7~ This qualification is in accordance with Article 6 of Convention No. 138 Wilkh ~xcludes from the application 

of the Convention work done by children in schools f..'T general, vocational or technical education. In the 
A.C.T. the minimum age for entry into an apprenticeship is 15 years - Apprenticeship Ordinance 1936 
(AC.T.), s.19. Over the last few years work experience programs have been in operation for secondary school 
students who are handicapped. The ILO Conventions which have been ratified by Australia sb,Quld continue 
to govern such work, but a general minimum age provision of 15 years should not be allowed to exclude such 
programs. 

80 See Article 6, Convention No. 138. 
81 Child Welfare Ordinance 1957 (AC.T.), s.87(2) and (3). 

r 
I , 
I 
! 
! 
! 
I 

1 
I 

L 
r 
I 
\ 
! 
i! 
~ , 

J 

Ie , 

! 

I 
I 
i 
I 
I' 
i 
I, 
I 
j 

1, 
!i 
Ii 
jl 

I: 
it 
1! 

Ii 
II 
11 

~ 
11 

ij 
,J 

Employment of Children / 359 

special circumstances exist which make the issue of the licence necessary or d~sirable.82 The licence 
is delivered to the child together with a badge to be worn by the child while he is engaged in street 
trading.B,} The licence remains in force until the succeeding 30th day of June unless cancelled by the 
Minister.84 The licence may be renewed.8s Section 89 prohibits the employment of a child in street 
trading in the absence of a licence issued under s.88. No penalty is mentioned in that section, but 
s.94 provides generally in cas~s of breach of provisions in the Ordinance for a fine not exceeding 
$200, or for imprisonment for a term not exceeding six months, or both. The employment of a child 
in ztreet trading otherwise than in accordance with a licence under Part XI is one of the bases upon 
which a child may be charged with being a 'neglected child'.86 
463. It is only rarely that a case of unIicens~d street trading or other child employment comes to 
the notice of the Welfare Branch. A case may arise in the following way: 

• A Welfare Branch worker on a routine visit in relation to a juvenile prob,1tion case at the 
Kingston Markets in Canberra comes across a number of unlicensed children selling fruit and 
vegetables at the family's stall. 

e A school counsellor notices that two children from one family are continually falling asleep in 
class and unable to do their work, for no apparent medical reason. The Welfare Branch 
discovers that the chUdren are working with their father on a milk run every morning. 

e A neglect case comes to the notice of Welfare Branch and it is found that one of the factors 

involved is street-trading, in the form of working long hours selling fast foods. The child may 
be charged with being a 'neglected child'. 
The Welfare Branch does not engage in widespread policing activities which would generate 
applications for licences. In recent years no applications have been made to the Welfare 
Branch, and the licensing provisions are regarded as a 'deadletter'.87 As explained to the 
Commission, the Welfare Branch has refrained from undertaking regular policing activities 
for the following reasons: 

• Such work is burdensome and relatively unrewarding. In view of the current staff levels and 
work-load of the Welfare Branch, welfare workers are hard-pressed to give adequate attention 
to urgent casework which has a higher priority. 

C The Ordinance does not expressly authorise officers of the Welfare Branch to investigate a 
possible breach of the street trading provisions of Part XI. In this respect it contrasts with the 
provision for monitoring compliance with the conditions of a licence to take part in public en
tertainments.88 

• Uncertainty about the legal meaning of 'street trading' has caused confusion as to whether in 
individual cases there has occurred a breach of the provisions of the Ordinance. 

464. Selling Newspapers Part XIA of the Ordinance is titled 'Employment of Newspaper Boys'. 
Section 93C provides that a boy may be employed to sell, deliver or distribute newspapers where: 

• the employer has given notice in writing to the Director of Child Welfare of his intention to 
employ the boy; 

• the parents or parent of the boy have consented; 
" the boy has attained 12 years; and 
• the employer has made proper provision to safeguard the health and welfare of the boy. 

The Minister may, if he is satisfied that it is necessary to safeguard the health and welfare of boys so 
employed,by notice in writing require the employer to comply with s~Jch requirements as the 
Minister considers necessary.8? A person who contravenes or fails to comply with a direction in such 

82 Child Welfare Ordjn~nce 1957 (AC.T.), s.88(1)(b). 
83 id., s.88(2). 
84 id., s.88(3) and (4). 
85 id., 15.88(3). < 

86 id., s.5 (para.(t) of definition of 'neglected child'). 
87 Information supplied by the Welfare Branch, Department of the Capital Territory. 
88 Child Welfare Ordinance 1957 (A.C.T.), s.91. See para.465. 
89 id., s.93C(4;. 
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a notice is guilty of an offence under the Ordinance.9o The number of notices of intention to employ 
a boy in newspaper selling received by the Welfare Branch is negligible.91 

465. The Entertainment Industry Part XI of the Child Welfare Act 1957 (A.C.T.) deals not only with 
the employment of children in street trading but also with the employment of children in the 
entertainment industry. As in the case of street trading, the employment of children in the entertain
ment industry is regulated by a licensing system. Sections 90 and 92 of the Ordinance provide that 
the Minister may issue a licence to a child who has attained the age of seven years authorising his 
employment: 

~ in a circus; 
e in a place used for broadcasting or television purposes; 
(I) in a place used wholly or in part for providing entertainment or amusement; 
e in or nearby a place set apart from spectators at a sports meeting; or 
o in a place used for the photographing of scenes to be depicted in a cinematograph film. 

The child must be fit to be employed in the place, and proper provision made to safeguard his health, 
welfare and education.92 A licence may not be issued authorising a child to be employed between ten 
o'clock at night and six o'clock in the morning, or on a Sunday.93 An exception is made to the 
requirement for a licence in the case of an occasional entertainment (where the proceeds are applied 
for the benefit of a school or charity) or, in defined circumstances, a community singing concert. 94 

Section 91 provides for the appointment by the Minister of an officer to ensure that the restrictions 
and conditions specified in a licence issued under s.90 are observed. The officer has authority to 
enter and inspect premises.9s Section 92(1) prohibits the employment of a child in the entertainment 
industry otherwise than in accordance with a licence issued under 8.90. As in the case of street 
trading, the penalty for breach of the licensing provisions is found ins.94. This provides for a fine 
not exceeding $200, or for imprisonment for a term not exceeding six months, or both. Section 93 of 
the Ordinance also creates an offence of employing a child in a public exhibition or performance by 
which the life or limbs of the child are endangered and in which an accident occurs causing actual 
bodily harm to the child.96 The court may award as compensl;ttion a sum not exceeding $200 to be 
paid by the employer to the child.97 As in the case of street trading and newspaper selling, the 
provisions relating to employment in the entertainment industry are invoked only wben an applica
tion is made to the Welfare Branch. In the year November 1979 to October 1980,30 applications 
were made.98 The major concern of the Welfare Branch is that the child should not lose time at 
school and the Welfare Branch often seeks the approval of a school headmaster to an application. It 
is to be noted that the facility provided in s.91 for policing the licensing provisions is not utilised, 
apparently because that would involve the use of the limited staff re&ources of the Welfare Branch. 

Light Work: The Commission's View 
466. Present System A number of substantial criticisms may be levelled at the provisions in the 
Child Welfare Ordinance which regulate light work. 

GI Unnecessary distinctions. There is no reason to treat differently newspaper selling, street 
trading and employment in the entertainment industry. Fundamentally, in terms of the nature 
of the employment and the evils to be prevented, they do not differ. 

90 id., s.93C(5) and 94. 
91 Information supplied by the Welfare Branch, Department of the Capital Territory. 
92 Child Welfare Ordinance 1957 (A.C.T.), s.90(2). 
93 id., s.90(4). 
94 id., s.92(4). 
95 id., s.91 (2). 
96 The employment of children in a dangerous activity will be dealt with below. See para.481. 
97 Child Welfare Ordinance 1957 (A.C.T.), 5.93(4). 
98 Applications for licences pursuant to s.90 and 92 of the Ordinance in recent years were as follows: 

NovembeI' 1977 - October 1978: 53 
November 1978 - October 1979:30 
November 1979 - October 1980: 30 

Information supplied by the Welfare Branch, Department of the Capital Territory. 
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• Cumbersome regulation. The requirement of a licence for street trading or employment in the 
entertainment industry is an unnecessarily cumbersome procedure for regUlating employment 
which is usually of a casual, irregular nature, and which has a high turnover of employees. 

• Arbitrary age barriers. In the case of street trading it seems difficult to justify a system which 
licenses only children who have attained 15 (the school leaving age) and leaves unmet the 
needs of responsible, capable children less than 15 years of age. Similarly, in the case of the 
entertainment industry, a blanket prohibition of the employment of children under seven 
years of age is difficult to justify. Such employment would in many cases be completely 
harmless and may contribute to family well-being. Many instances of employment would be 
for a single engagement only, which can hardly have a detrimental effect on the child con
cerned. 

• Discrimination. There is no reason in principle for allowing wider employment opportunities 
for boys than for girls in street trading and newspaper seHing. The distinctions are based upon 
historical factors and a stereotyped assessment of occupations appropriate for boys and girls 
in disregard of individual capacities, preferences and skills. 

• Lack 0/ principle. Such a varied approach to the same problem - regulating light work -
emphasises the lack of common purpose underlining the provisions. 

t9 Lack 0/ coverage. The Child Welfare Ordinance specifically regulates only street trading and 
employment as a newspaper boy or in the entertainment industry. Other light work, such as 
baby sitting, going on errands, casual labour in or around private homes, golf caddying, 
gardening and clerical work, is not governed by any special laws. 

467. A Uniform Approach The Commission has earlier99 recommended a minimum age of 15 years 
for admission into employment. There is, however, a need to relax that rule in certain cases. The first 
category of exception should be known as 'light work', because it is work that, prima/acie, should 
not harm the child concerned. The types of employment which constitute light work should be made 
clear in the new Ordinance. It should include only the following: 

8 selling, delivering or distributing newspapers or advertising matter; 
• employment in the entertainment industry; 
• baby-sitting; 
• going on errands; 
e casual work in or around a private home; 
GI golfocaddying; 
Ie clerical work; 
• gardening; or 
e any other prescribed work. 

468. Basis/or Regulation Light work should be specifically regulated on the following basis. 

99 

Q No minimum age. There should be no minimum age for admission to employment in light 
work. This recommendation is supported, in part, by both the Phibbs Reporeoo and the Green 
PaperI01, which have recommended that children under seven years of age should no longer be 
prohibited absolutely from being employed in the entertainment industry. In the same vein, 
the Convention Concerning Minimum Age for Admission to Employment (No. 138) provides 
for the regulation of employment of children in 'artistic performances' by a system of permits 
in individual cases102, each permit operating as an exception to the overall minimum age 
established by the Convention. A relaxation of the minimum age for employment in any light 
work would not create a dangerous situation in the A.C.T. It would remove arbitrary barriers 
to employment. In any case, general powers of protection, discussed later10J, offer reserve 
prot.ection to any child being harmed by employment. 

Para.461. 
100 Phibbs Report, 25. 
101 Green Paper, 31. 
102 ILO Convention No. 138, Article 8. 
10l Para.482. 
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• Alillimum intervention. The issue of whether a licensing system should be retained in the case 
of certain types of child employment requires consideration of the proper balance to be struck 
between the goal of protection from exploitation and the goal of minimisation of needless 
hindrance to employment opportunities. Should the licensing system be abolished and 
replaced by some other procedure which, whilst encouraging the growth and development of 
youth by facilitating job opportunities, nevertheless safeguards the child from exploitation as 
efficiently as the licensing system? The Commission is of the view that the system of licensing 
applying to street trading and to employment in the entertainment industry is unnecessarily 
cumbersome and inappropriate to the casual employment of children. It should be abolished 
and replaced by a system of notification. Such a system should be introduced on the following 
basis: 
• It should be the duty of the child's employer to notify the Director of Welfare of the 

proposed employment. 
" The system should apply only in respect of children who are less than 15 years of age (the 

school leaving age). 
• A universal system of notification would be too cumbersome to administer, would not be 

universally observed and would be incapable of universal policing. It is proposed, there
fore, to limit the duty to notify to cases of employment where it is proposed to employ a 
child for more than 10 hours in anyone week. Employment of a child for a lesser period 
does not raise expectations of harm to the child and should not be the subject of needless 
but expensive administrative procedures. 

o The notification should set out the name, address and date of birth of the child, the nature 
and place of the proposed employment, the name and address of a parent or guardian of 
the child, the name and address of the proposed employer, the proposed hours and days of 
work, the proposed duration of the employment, the name of the school attended by the 
proposed employee, and the reasons it is proposed to employ the child. 

e Upon being notified, the Director may exercise his general power of protection and prohib
it or restrict the proposed employment. lo4 

• Where the Director of Welfare does not prohibit the proposed employment, he should 
record the child's name, relevant details of the employment and any conditions imposed by 
him with respect to the employment in an employment register. The Director should also be 
required to notify the Secretary of the Department of Education of the relevant details. 

• Finally, it is necessary to create certain additional offences to ensure compliance with the 
notification requirements. It should be an offence for an employer to fail to notify the 
Director of Welfare in a proper case, or to employ a child in breach of any prohibition or 
conditions imposed by the Director in pursuance of his general protective powers. 

Employment in the Family Business 
469. The second exception to the prohibition of the employment of children under the age of 15 is 
where the child is employed in a business owned by a parent of the child concerned. Employment of 
a child in a family business should be defined as 'employment in a business, trade, occupation or 
cl.lIIing carried on by a parent of the child or by a company of which a parent of the child is a 
director'. Several reasons may be advanced for excluding this kind of employment from specific 
regulation under the new Ordinance: 

• the expectation that, where the parent is the employer, the child should continue to receive, 
while being employed, the natural protection which a family affords to its m~mbers; 

• the child's contribution may well contribute significantly to the running of the business, which 
may promote his family's cohesion and well-being; and 

• participation by children in family businesses is a weB est!lbIished, well accepted, cultural 
p,nenomenon in AustraIiclll society; as such, any specific regulation would be likely to meet 
stiff resistance. 

104 See para.482. 
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Ensuring Health and Safety 
~70. Current ~aw: The A.CT. The employment of children in dangerous or hazardous occupations 
III the AC.!. IS regulated by Federal Acts, awards and industrial agreements, ILO Conventions, 
AC.T. Ordmances and Regulations and some pre-1911 N.S.W. Acts. The power of the Common
wealth Parliament to legislate with respect to occupational health and safety is broadly limited to 
its own employees. I os It also has a general law-making power in relation to the'Territori'es. Certain 
Federal awards are also relevant. In making an award in settlement of an industrial dispute, the 
Conciliation and Arbitration Commission is limited to matters within the industrial relationship of 
the parties. I06 An occupational health or safety matter may fall within the scope of 'management 
prerogatives'lo7 and so be held to be outside the lawful ambit of an award. However, the possibility 
of 'management prerogatives' taking a subject beyond the reach of ind ustrial tribunals has dimin
ished in recent years and is still subject to change. Some awards do establish a special minimum age 
with :e~I?ect to a certain type of work. For example, the Federal Metal Trades Award, 1952, places a 
prohIbItIon on persons under 16 years from work associated with oil and gas burners, fires used for 
heating small articles, or using an oxy-acetylene blow pipe. The same award prohibits persons under 
18 years from dye setting on power presses or being employed as furnacemen, assistant furnacemen 
or as operators of power-driven guillotines. The Federal Timber Workers' Consolidated Award 
1970, prohibits the employment of children under 18 years as levermen or on pulling out on sav.: 
benches. Some awards in force in the AC.T. contain occupational health and safety provisions 
relating to protective devices and clothing, first aid equipment and other facilities. However such 
provisions ~re usually loosely framed and of little practical use. Furthermore, award proviSions 
often substItute the payment of money for dangerous, unhealthy, unpleasant or otherwise unde
sirable working conditions rather than removal of the source of danger, health risk, or the like. 
Whilst protective provisions in awards are to be welcomed, in principle the occupational health and 
safety of children is not a matter which should be left to the Conciliation and Arbitration system in 
its dispute settling role. This system leaves open the introduction of variable standards which 
depend more on union claims, market factors, and the interest and enthusiasm of union officials 
than what is in the best interests of young people. There should be no danger that the occupationai 
health ana safety of young employees is regarded as a benefit which can be bargained away or 
replaced by monetary rewards. JOS The increasing tendency for awards to permit the payment of a 
disability allowance in lieu of the provision even of limited entitlements to the supply of protective 
devices, appropriate clothing or first aid equipment, is a strong argument for at least minimum 
legislative standards to protect young persons generally in employment. I09 

471. Section 93 of the Child Welfare Ordinance 1957 (AC.T.) prohibits the employment of chil
dren in public exhibitions or performances which endanger the life or limbs of the child. Other 
Ordinances establish special minimum ages for employment in certain types of workYo Under the 
Machinery Ordinance 1949 (AC.T.), s.5(2)(e), the Minister for the Capital Territory may maKe 
regulations prohibiting the employment of any person of less than the prescribed age in connection 
with any prescribed machinery. The Inspection of Machinery Regulationslll , in force under the 
Machinery Ordinance, prohibit the employment of a male under 16 years or a female in conm:.ction 
with any mill-gearing machinery whilst in motion by mechanical power112, and also prevent a male 
under 18 years or a female from being employed in charge of an engine, or attending to an engine 

lOS See para.455. 
106 Caledonian Collieries Ltd v. Australian Coal and Shale Employees Federation (1929) 42 CLR 527. 
107 See, e.g., R v. Portus; Ex parte A.N.Z. Bank Limited (1972) 127 CLR 353; A.I. & A.E.A; re Dendy Theatre 

[1974] AILR 172 (F); PubNc Hospitals (Medical Officers) Award [1975] AILR 990. 
108 See comments of Toovey in Keon-Cohen et al. (ed.), Health and Safety at Work: a Review of Current Issues 

(1980), 120. 
109 Re Wool and Basil Workers' Federation of Australia (1962) 101 CAR 42. For a recent example of disability 

al!owa~ce for ~ork in chemica~ fumes, see ASEv. CSR Chemicals LtdI1975] AILR 1006 (F). See generally, 
KIrby, 'Prevention, CompensatIon and Law Reform', in Keon-Cohen, et. aI., 92, 101. 

110 See para.459. 
III Regulations, 1950 No.7 notified in the Gazette on 30 November 1950 and commenced on IS January 1951 

(Gazette 21 December 1950, 3256). See also 11. 41. 
112 Regulation 15(6). 
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unless supervised by a competent person. Il3 The Boilers and Pressure Vessels Regulations, in force 
under the Machinery Ordinance, restrict the issue of a boiler attendant's certificate (entitling the 
holder to act as a boiler attendant) to applicants who are over the age of 18 years.!!4 The Apprentice
ship Ordinance 1936 (AC.T.)lIS establishes an Apprenticeship Board exercising broad functions of 
general supervision over the theoretical and practical training of apprentices. 

472. N.S.w. Laws Certain pre-1911 N.S.W. Acts regulating employment still apply in the AC.T.1I6 
Although the Mining Ordinance 1930 (AC.T.) provides for miners' rights, mining leases and other 
matters, some pre-191 I N.S.W. Acts dealing with employment in the coal mining industry1l7 are still 
in force in the AC. T. These laws are anachronistic. liS The International Labour Organisation 
Convention No. 123, Minimum Age (Underground Work), establishes a minimum age for ad
mission to mining and underground work. Apa.rt from one quarry, there is no mining in the AC.T. 
within the scope of the Convention. In practice, no persons under the age of 16 years are engaged in 
underground work in the AC.T. 

473. Principles The factories and shops laws in the States of Australia have from the 19th Century 
reflected the theory that young workers are also usually inexperienced, and therefore need special 
protection from exposure to dangerous machinery and industrial hazards.ll9 Existing restrictions 
upon the employment. of children in hazardous occupations ought not to be removed without 
rigorous inquiry and serious deliberation. Special dangers involved in industrial processes and new 
chemicals continue to be revealed. Although awards, irldustrial agreements and legislation regulat
ing particular industries generally have resulted in improved health and safety conditions, children, 
who are usually less experienced and of lesser physical capacity and emotional experience than 
adults and who are still developing mentally and physically, are in need of special protection. 
However, laws providing for special protection may have the effect, in current economic conditions, 
of placing excessive limitations upon the employment opportunitiles of a group which already suffers 
the handicap of inexperience. 120 Laws restricting the employment of children in occupations which 
are hazardous or dangerous to them should therefore be simple, precise and regularly reviewed to 
avoid the risk that employers will adopt a general policy of not employing young people for fear of 
violating the law unintentionally. 

474. A Federal and Uniform Approach In discussing the subject of occupational safety, as part of its 
report on compensation and rehabilitation in Australia, the Committee of Inquiry into National 
Compensation and Rehabilitation (the Woodhouse Committee) said in 1974: 

We recommended ... that a determined effort be made to revise, harmonise and up-date the large body of 
existing laws in Australia relating to safety and accident prevention. Uniformity in State and Federal law is a 
high priority. Accordingly an energetic attempt should be made to co-ordinate the endeavours of State and 
Federal authorities concerned with safety. The National Safety Officel21 should actively encourage a con-

113 Regulation 15(7). Regulation 15(10) also prohibits the employment of a female at or near machinery while her 
hair is not covered or while she is wearing flowing articles of clothing. 

114 Regulation 39(I)(d). However there is provision in regulation 37(1)(b) and (3) for written permission by the 
Chief Inspector for a person to act for a specified period in the absence of a certificate. 

liS Apprenticeship Ordinance 1936 (Ae.T.), s.8 and 12. 
116 The Minimum Wage Act 1908 (N.S.W.) is a pre-191I N.S.W. Act applying in the A.C:f. See para.456. 
117 Coal Lumpers' Baskets Act 1900 (N.S.W.); Coal Mines Regulation Act ~902 (N.S.W.); Coal Mines Reguia

tion (Amending) Act 1905 (N.S.W.); Coal Mines Regulation (Amending) Act 1908 (N.S.W.); Coal Mines 
Regulation (Ventilation) Act 1910 (N.S.W.); Miners' Accident Relief Act 1900 (N.S.W.); Miners' Accident 
Relief (Amendment) Act 1901 (N.S.W.); Miners' Accident Relief (Validating) Act 1904 (N.S.W.); Miners' 
Accident Relief (Amendment) Act 1910 (N.S.W.); Mines Insp~ction Act 1904 (N.S.W.). 

118 The Law Reform Commission of the AC.T. has recommended that all of these Acts he repealed in so far as 
they apply in the A.C.T.: Law Reform Commission of the AC.T., Report on the Revie'W of New South Wales 
Acts in Force in the A.C.T. (1974), 69, 81-2. 

1\9 On the piecemeal development of the 19th Century law, see generally Gunningham, 'Prevention or Punish
ment?' (1979) Legal Service Bulletin (special issue), 19. 

120 See 'Child Labour Laws - Time to Grow Up', 589-92. 
121 The report of the National Committee of Inquiry, Compensation and Rehabilitation in Australia (1974) ('The 

Woodhouse Report') proposed the establishment of a new National Safety Office to co-ordinate and fund 
safety projects, to research the definition of standards, to deal with the accident problem as a Whole and to co
ordinate activity to harmonise or unify Australia's State and Territory safety laws. 
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certed and co-ordinated legislative attack on the accident problem; and thereafter legislation at alI levels 
should be used as a rapier and rarely as a broadsword.122 

Constitutional limitations hamper the development throughout Australia of a single national law on 
occupational health and safety.!23 Then~ are disadvantages in including occupational health. and 
safety provisions in Federal industrial awards. 124 Through ~h~ Department of Labour. AdvISO~y 
Committee (DO LAC), arrangements for meetings of State Mlm~ters for Lab?ur resulted 111 1975111 
agreement by the States on a model uniform Act and re~ulatlOns concermng ... safety, health and 
welfare. However, since then progress has been slow. Meetmgs now occur no m, .. re fn:quently than 
annually. No further developments are expected in the near future with the model um~orm Act. In 
any case the draft does not contain special provisions relating to the employment of chtldren.!2S 
475. The Commission's View The occupational health and safety of children in the AC.T. should .be 
provided for by comprehensive legislatiOI~ The CO?I~onwealth ~arliament has plenary poyver wI~h 
respect to the Territories. The present At._ ... T. prOV!SIOnS regulatmg the employment ?f chlldren m 
hazardous occupations are piecemeal and fragmentary. Since the repeal of t~e Factones and Shops 
Act 1896 (N.S.W.), as it applied in the AC.T. 126

, there has been no occupattonal heal~h ~n~ s~fety 
legislation in the AC.T. of the same ordt~r as the legislation in the other Australian JunsdlctlO.ns. 
Factories and shops legislation which includes special provisions relating to child employment eXists 
in N.S.W.127, Victoria!28, Queensland129

, and Western Australia.!30 In South Australia!3! an~ Tas
mania1l2

, more modern legislation has belen introduced, modelled upon the He~lth ~nd Salet~ at 
Work etc. Act 1974 (U.K.) which resulted from the report of the Robens Committee m the Umted 
Kingdom.1J3 The South Australian and Tas;manian Industrial Safety, Health and 'Yelfare Acts mak~ 
provision generally with respect to the ~uttes of emplo,Yers ~nd w~rkers, ~he electt.on of employees 
safety representatives, industrial safety mspectors, registratIOn of mdustnal premises and safe ma
chinery. The Acts impose general statutory duties on employers and occup!ers to ta~~ reasonable 
precautions to ensure the safety and h~a~th of employees.!34 Particular detatle~ prOVISions such as 
those relating to health, safety and mmtmum ages for the employment of chtld~en. are l~ade. by 
regulation under the Acts. 13S In 1978 a Victorian Committee!36 rec?mmended that slmtlar legl.slatton 
be introduced in Victoria. In N.S.W. an inteirdepartmental committee has been set up to review the 
N.S.W. occupational health and safety legisr.ation.137 The public hearings for the inquiry have been 
completed. It is expected that the committee will report soon. 
476. It would be appropriate that special provisions regulating the e~plo~ment ?f childr~n in 
hazardous occupations should be contained jin regulations made under legislatIOn which estabhshes 
general obligations, rights and facilities relating to occu~at~onal healt~ an~ safe~y both for adults 
and children. The Commission's reference is however hmlted to an mqmry With respect to the 

122 The Woodhouse Report, Vol I, para.435. 
123 See para.470. 
124 ibid. 
125 See Kirby, 99-101, and Toovey, 121. 
126 See para.456. . 
121 Factories, Shops and Industries ~ct 1912 (N.S.W.), s.49, 51, 54 and 55. 
128 Labour and Industry Act 1958 (VIC), s.72 and 73. 
129 Factories and Shops Act 1960 (Qld), s.45, 46, 47, 48,49, 50 and 52. 
130 Factories and Shops Act 1963 (W.A.), s.49, 50 51, 53 and 54. 
131 Industrial Safety, Health and Welfare Act 1972 (S.A.). 
\32 Industrial Safety, Health and Welfare Act 1977 (Tas.). The Act took effect on I January ,1979. See gen~rally, 

Gunningham, 'The Industrial Safety, Health and Welfare Act 1977 - A New Approach? ,(1978) 6 Umv Tas. 

\J3 i~~~rt of the Committee ofInquiry, Safety and Health at Work(Lord Robens, Chairman), 1972 Cmnd. 5034. 
134 Industrial Safety, Health and Welfare Act 1972 (S.A.), s.29; Industrial Safety, Health and Welfare Act 1977 

(Tas.), s.32. . l' H I h d 
\3S Industrial Safety, Health and Welfare Act 1972 (S.A.), s.39, Schedule, clause 26; Industnal Sa,ety, ea t an 

Welfare Act 1977 (Tas), s.49, Schedule II, clause 32. 
1J6 Committeefor Review of the Labour and Industry Act 1958. The Committee presented four reports of which the 

~st relevant to occupational health and safety are the Third Report (16 December 1976) and Fourth Report 
(31 March 1978). . . . 

137 Inquiry into Industrial and Occupational Safety and Health. (Mr T.G. WJihams, Chairman). 
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regulation of the employment of children in the AC.T. The Commission cannot therefore recom
mend a general regime of the law relating to occupational health and safety in the A.C.T. It should 
not do so in any case without due inquiry including consultation with State authorities to ensure 
maximum uniformity. Nonetheless, there should be provision for certain special protections of 
children employed in industry, construction or building work,. in connection ,,:ith certain mac!Iinery., 
or on premises where such work is carried on. The new Child Welfare OrdInance should Impose 
upon every employer a duty to: 

(j) do all such things as are reasonably necessary to ensure the health and safety of a child 
employed by him; and 

o without limiting the effect of this requirement, comply with the provisions of any relevant law 
or of any relevant industrial award, order, determination or agreement. 

A child who is so employed should also be under a duty: 
Q not to render less effective anything done by his employer for the purpose of ensuring the 

child's health and safety.138 
477. Regulations The Minister for the Capital Territory should be empowered to make regulatio.ns 
as he may consider necessary for the purpose of securing the health, safety and welfare of child 
employees in work places. The regulations. might appropriately apply to industry or work places 
generally in the AC.T., or to a specified in~ustry or work place, or to .an in?ustry or work place of a 
class or kind. They should not be made until there has been constlltatton with employer and worker 
organisations.139 The regulations might appropriately provide for special minimum ages, medical 
examinations and restrictions upon hours of work, in relation to specified work. 
478. Special Minimum Ages The International Labour Organisation Conv.ention ~o. 138 estab.Iishes 
a minimum age of not less than 18 years in the case of employment which by Its nature or In the 
circumstances in which it is carried out is likely to jeopardise the health, safety or morals of the 
child.140 The types of employment to which the restriction applies are to be determined by the laws 
or regulations of the member country after cunsuItation with employer and worker organisations.141 

As a result of such consultation, the competent authority may in certain conditions au.thorise the 
employment of children who have attained the age of 16 years.142 Although this ConventIon has not 
yet been ra.tified by Australia it does state gene.rally appropriat.c and int.ernational!y agre:d. stan
dards. The regulations made under the new ChIld Welfare OrdInance mIght estabhsh a mlmmum 
age of 18 years to protect the health and safety of c~ildren ~mployed in c.ertai~ ha~a~dous ?ccupa
tions. Thus, where employment is, by its nature or In the CIrcumstances In whlCh It IS carned ~ut, 
likely to jeopardise the health or safety of a child, the Minister should be empowered by regulatIOn 
to determine the special minimum age for employment in any class of factory or type of industr~.143 
It 1s envisaged that before doing so the Minister would consult employer and employee orgamsa
tions. Because of the relatively small amount of industry in the Territory there is no necessity to 
recommend the immediate enactment of detailed regulations covering every form of hazardous 
occupation. Regulations should be made as the need arises. The need for regulation in relation to 

138 Cf. Industrial Safety, Health and Welfare Act 1972 (S.A.), s.30; Industrial Safety, Health and Welfare Act 
1977 (Tas.), s.33. 

139 Note the provisions of Article 3 of ILO Convention No. 138. 
140 Article 3(1). 
141 Article 3(2). See also the earlier minimum age Conv;ntions, para,459. .., .. 
142 See Convention No. 138, Article 3(3). The Convention reqUIres that such authonsatlon satisfy the conditIOn 

that the health, safety and morals of the young persons concerned are fully protected and. t?at the young 
persons have received adequate specific instruction or vocational training in. the relevant a:tIvlty. The Com
mission does not believe that it is necessary to have regard to the protectIOn of morals m the context of 
occupational health and safety. 

143 The general duty cast upon employers to ensure the safety and health of employee children (p!lra.47~) should 
provide protection in cases where regulations have not yet been made to cover .the particular mdus~ry. 
Examples of the provisions which may be included in the regulations are found m the South Australian 
regulations and in the provisions of the factories, Shops ~nd I~dustries ~c~ 1962 (~.S.W), s.51{2) and (3) 
prohibiting the employment of persons under 18 in connection With tran~~lsSlon machmery In motIOn or self
acting machinery in motion, together with the Minister's power to prohibit the employment of persons under 
16 in connection with dangerous machinery (s,(I). 

I 
I 

I 
I 

! 
I 
\ 
J 
I 

i 

I 
1 
I 
\ 

Employment of Children / 367 

employment in a particular industry or workplace may be brought to the attention of the Minister by 
the Director of Welfare, by the Childrens Services Council or by any employer 'Or worker organisa
tion. A worthwhile example of the type of reciulations which might be made is provided by the 
regulations tnade pursuant to the Industrial Safety, Health and Welfare Act 1972 (S.A) The regula
tions prohibit the employment of a person under 18 years as a scaffolder, a fO I(k lift truck driver, an 
overhead cab controlled crane driver, or an explosive powered tool operator. 144 There are also 
regulations which limit the maximum loads to be lifted or carried by hand by persons under 16 and 
between 16 and 18:45 

479. Medical Examinations In certain specified cases it may be appropriate to provide by regulation 
that the special minimum age of 18 years may be made subject to an exception whereby the 
employment of a person of 16 years or more in a particular hazardous occupation may be author
ised}46 The prospective employer should in such circumstances be required to arrange for the 
medical examination of any such young person entering his employment. A young person should 
not be permitted to engage in the work unless he is found fit to do so as a result of the medical 
examination. The medical examination should be carried out by a qualified medical practitioner, be 
certified, be carried out at the expense of the employer, and be repeated at intervals of not more than 
one year. 
480. Hours of Work A consistent recognition of the need for special protections for children at 
work implies not only regulations relating to safety and health gene~'ally, to special minimum ages 
and to medical examinations, but also to other conditions of work such as weekly working hours, 
weekly rest and annual hoJidays.147 However, such matters should for the present continue to be 
governed by statutes l48, regulations, industrial awards and agreeme~1ts governing workers generally 
in the industry concerned. Where possible, provision should be made in such awards to provide 
special protection for children. The Minister for the Capital Territory should be empowered to make 
regulations with respect to the employment of children at night. There is a marked need for broad 
regulation only in the case of employment of children in industrial undertakings. The relevant 
standards based upon the International Labour Convention No.l38 149 may be suitable precedents 
for the making of such regulations. 
481. Prohibition on Employing Young Children in a Dangerous Activity in the Entertainment Industry 
The provisions in the Child Welfare Ordinance 150, relating to the employment of a child in a 
performance or exhibition which endangers the life or limbs of the child 151, should be repealed. A 
person who employs a child under i 5 years of age in work of such a nature would be in breach of the 

144 Construction Safety Regulations 1974 (S.A.), regulation 219A; Industrial Safety Code Regulations 1975 
(S.A.), regulation 23A(1)(a); Industrial Safety Code Regulations 1975 (S.A.), regulation 18(1)(a). 

145 Industrial Safety Code Regulations 1975 (S.A.), regulation 28(2). 
146 Cf. The Factories, Shops and Industries Act 1962 (N.S.W.), s.49(2)(3) and (4) and 49(6) of which provide for a 

certification system. See International Labour Organisation instruments: Medical Examination of Young 
Persons (Sea) Convention 1921 (No. 16); Medical Examination of Young Persons (Industry) Convention 
1946 (No.77); Medical Examination of Young Persons (Non-Industrial Occupations) Convention 1946 
(No.78); Medical Examination of Young Persons Recommendation 1946 (No. 79); Medical Examination 
(Fishermen) Convention 1959 (No. 13); and Medical Examination of Young Persons (Underground Work) 
Convention 1965 (No. 124). 

147 ILO Recommendations relating to such conditions of work are : Utilisation of Spare Time Recommendation 
1924 (No.21); Holidays with Pay Recommendatioli, 1936 (No.47); Apprenticeship Recommendation 1939 
(No 60); Holidays with Pay (Agriculture) Recommendation 1952 (No.93); Holidays with Pay Recommenda
tion 1954 (No.98); Weekly Rest (Commerce and Offices) Recommendation 1957 (No.I03); Reduction of 
Hours of Work 0,ecommendation 1962 (No.1 16). 

148 However, the provision in the .Child Welfare Ordinance 1957 (A.C.T.), s.90(4), that a licence to take part in a 
public entertainment shall not authorise the employment of a child on any day between 10 pm and 6am or on 
a Sunday, should not be re-enacted. The Minimum Wage Act 1908 (N.S.W.), so far as it applies in the A.C.T., 
should be repealed. See Law Reform Commission of the A.C.T., Report on the Review o/the New South Wales 
Acts in Force in the A.C.T. (1974), 52. 

149 See ILO Night Work of Young Persons (Non-Industrial Occupations) Convention 1946 (No.79). 
150 Child Welfare Ordinance 1957 (A.C.T.), s.93. 
151 See para.465. 
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proposed legislation relating to the employer's duty to eI~sure the he~lth and s~f~t~ of child ell'!
ployees and particular provisions are not necessary. The Immemle va~lety of ~C~Ivltles and con~I
tions of employment in the entertainment indu~try precl~des ~ny preCIse defimtIo~ of those WhICh 
are dangerous. It would not be possi~le or desIrable. to Iden!I~y by way of regulatIOn. the types of 
activities which are dangerous or whIch, upon certam condItIons, may be an authonsed form of 
employment for young children. NeveC!heless, an employer o~ a child l!nder the age of 15 years 
should not, without the consent of the DIrector of Welfare, employ the chIld where the employment 
involves the child engaging in activity dangerous to the child. The Director should be empowered to
refuse his consent, or to give his consent subject to certain conditions, if he has reas~mable cause to 
believe that the employment is likely to be prejudicial to the health or safety o~t.he chIld. The pe?~lty 
for failure to obtain the consent of the Director or for breach of any condItion should be hIgher 
where the employment involves a performance endangering the life or limbs of the child, than in 
other cases. 

General Powers of Protection 
482. In accordance with the principles referred to earlier1S2, the Comm~ssion has .so far .rec?m
mended a regime based on limited interven~ion in the emp.loyment of chIld~en. ChIld~en m .hght 
work employed for not more than 10 hours ~n any week, c~Ildren emI?loyed m the. farrnly busmess 
and children aged 15 to 17 years are not subject to any specIfic regulatIOn. Even c~tldren employed 
in light work who are the subject of a notification are not prevent~d from. bemg so employe? 
Clearly, there is a need for general supervisory powers to be vested m the p!rector of Welfare m 
relation to the employment of any child. He should be empowered to prohIbIt the. employment of 
any child or to impose conditions on the employment. He sho.uld b~ a.ble to exercIse.th~s: powers 
only if he has reasonable cause to believe that the emplo~ment IS, or 1.S .lIkely to be,. prejUdICIal to the 
health, safety or personal or social development of the chIld or the abIlIty of the chtld to bene~t from 
his education or training. These general powers of the Director of Welfare should help to achIeve the 
objective of prevention from exploitation, without resort to pro~edures w~ich might hinder emplo~
ment opportunities. The powers should be used sparingly, partIcularly WIth 15 to 17 year olds; thIS 
group of children are nearing adulthood and many of them have a~ready entered the ad~lt 
workforce. The proposed protection is deliberately skeletal to enable chIldren to engage freely m 
employment, but with some limited benevolent, bureaucratic oversight. 

Appeals to the Administrative Appeals Tribunal 
483. Earlier in this Chapter the Commission has proposed that the Director should have a dis
cretion in the making of certain decisions. IS3 If the Director were to exercise his discretio? in breach 
of the rules of natural justice, or in relation to a matter or in a manner not authonsed by the 
Ordinance or for an irrelevant or improper purpose, or for want of reasonable cause, the common 
law remedies of administrative law or proceedings under the Administration Decisions (Judicial 
Review) Act 1977 (Cwlth), would be available to the disappointed app~icant. However,.it is app~o
priate that there should be available to the prospective employer of a chIld a speedy and mexpensive 
procedure for reviewing the Director's exercise of discretion. The Administrativ~ Appeals Tribu~al 
is an existing review body which, in structure and procedure, would be appropnate for the exerCIse 
of jurisdiction to review such decisions. The Tribunal already has jurisdiction. to review on the merits 
administrative decisions of a similar nature. These are decisions made pursuant to the Hawkers 
Ordinance 1936 (A.C.T.ys4, the Lakes Ordinance 1976 (A.C.T.Yss, the Motor Traffi.c Ordinanc.e 1936 
(A.C.T.ys6, the Roads and Public Places Ordinance 1937 (AC.T.)JS7, the Gun LIcence Ordmance 
1937 (AC.T.)IS8, and the Sale of Motor Vehicles Ordinance 1977 (A.C.T.).1S9 Jurisdiction should be 

1'2 Para,454. 
1S3 See para,481, 482. 
U4 Section 27 A. 
m Sections 14(2),26 and 34. 
1S6 Section 164G. 
IS7 Sections 15D, 15E and 15F. 
1S8 Section 7P. 
1'9 Sections 13,45 and 48(2). 
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conferred upon the Administrative Appeals Tribunal to review on the merits the decisions of the 
Director of W.elf~re. in. relation to the employment of children. Such jurisdiction shou.ld complement 
the p~oposed Jur!~d.lctIOn of the Tribunal. to review administrative. decisions relating to the licensing 
of chIld care facIlIties, as recommended m Chapter 11 of this report.160 

Recapitulation 
484. The employment of children is a facet of child welfare specifically referred to in the reference 
the su.bje~t o~ this report. 161 Children a.re a vulnerable group in society and are particularly liable to 
explOItation 1~ employt,nent. There anses a need to enact laws protecting children in employment 
from harm. ImtIally, thIS chapter focused on the context today of the law relating to child employ
me~t.162 !"- fussy a.nd over-zealous approach to child employment denoted, for example, by systems 
of ltc:nsmg, may m t~e past have been understandable. Now, community attitudes towards children 
are dI~erent. There IS also the problem of acute youth unemployment in the AC.T. Strict laws 
regulatmg employment may only exacerbate the problem. Principles on which to base legislation 
comt,n0n to other areas of child welfare and applied elsewhere in this report, were considered i~ 
relatIOn to employment. 163 The basic principle should be that a child's liberty is not to be interfered 
with .unless he has suffered, or is likely to suffer, some form of harm. Other matters relevant in the 
frammg of laws governing the employment of children are: 

• family autonomy; 
It child autonomy; and 
• practical considerations. 

~he harms whic~ th~ ~aw should seek to prevent are those which arise where the employment is, or is 
hk~~y to be, pr~Judicial to the heal~h, safety or personal or social development of the child or the 
abdlty of the chIld to benefit from hIS education or training.164 The law relating to the employment of 
children in the AC.T. has been reviewed in this chapter and found to be both fragmentary and 
conflicting. Areas in need of legislative attention included: 

160 

161 

162 

163 

164 

16S 

166 

167 

168 

• Minimum a¥e .of employment. There is no general minimum age for employment in the AC. T. 
The Comm~ssion recommendedl6s the school leaving age as the general minimum age. The 
only exceptIOns should be employment which comes within the categories of 'light work' or 
'employment in the family business'. 

• Light work A survey of the law relating to the employment of child en in light work revealed 
many inco~sistencies and deficiencies. A uniform approach to the regulation of the employ
ment of chIldren under the age of 15 years engaged in light work was proposedl66 on the 
following basis: 
• No minimum age for entitlement to engage in light work. 
• A system of notification in certain cases to the Director of Welfare. 

• Employment in the family business. Several reasons were advanced for excluding this category 
of employment from specific regulation. 167 

• Ensu~ing health and safety .. The pres:nt AC.T. provisions regulating the employment of chil
dren.m haz,ard~us occup~ttons are pIecemeal and fragmentary. It is an area needing compre
henSIve 1(~gIs1atIOn applymg to both adults and children. As such it is beyond the scope of the 
present reference. Nevertheleiis, the new Ordinance should in the meantime impose upon 
every employer of a child a duty to take all reasonable precautions to ensure the health and 
safety of the child.168 It should also be an offence for an employer to engage a young child in 

Para.451. 
Para.452. 
Para,453. 
Para.454. 
ibid. 
Para,461. 
Para,467, 468. 
Para,469. 
Para,476. 
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employment involving a dangerous activity, without the consent of the Director of Welfare. '69 

• General pow,ers of protection. There should be vested in the Director a reserve or saving power 
to enable hIm to make orders protecting any child in employment. He should be able to 
prohibit or restrict the employment if it is causing or is likely to cause a specified harm to the 
child. '70 

169 Para.481. 
170 Para.482. 
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Background 

13. The 
Organisation of 

Welfare Services 
in the A.C.T. 

485. Importance o/Supporting Services The ~hanges suggested in this report will not be fully effective 
unless adequate supporting services exist. New legisla~ion can provide no more than a framework. 
The policies embodied in the new Child Welfare Ordinance cannot be implemented unless attention 
is paid to the role, staffing, co-ordination and organisation of the various agencies involved in the 
provision of services for children. The Commission was explicitly directed to consider this aspect of 
the child welfare system. The terms of reference drew attention to the need to examine the roles of 
welfare, education and health authorities, poHce, courts and corrective services In relation to chil
dren. This chapter deals with the organisation of welfare services in the A.C.T. 
486. Machinery o/Government in theA.CT. The A.C.T. is a federal Territory governed directly by 
the Commonwealth. The department responsible is the Department of the Capital Territory. Until 
late in 1972 the Territory was administered by thep,epartment of the Interior. There has been a 
strong njlOYJ~ment over the years to establish a form.l.;pf self-government for the A.C.T. This matter 
was given considerable attention during the seventies. I However, in 1978 the matter was put to the 
test in a referendum when residents of the A.C.T. were asked to decide among various options for 
self-government or the status quo. The vote was overwhelmingly for the status quo.2 It may be 
assumed, therefore, that for some years at least the Commonwealth will continue to make and 
administer laws for the A.C.T. The only institution representative of th~ community at the political 
level is the A.C.T. House of Assembly.J This is an advisory body to Which proposed Ordinances4 

may be referred by the responsible Minister for advice. Ministers, however, are under no obligation 
to refer Ordinances to the Assembly or to accept any advice which may be tendered. The Assembly 
is, in other words, an institution with certain functions but no law-making powers. Special arrange
ments have been created in the A.C.T. in respect of functions of government which elsewhere in the 
Commonwealth are the responsibility of State and local government. Many of these functions, 
including welfare, fall within the administrative responsibility of the Minister for the Capital Terri
tory and his Department. Through its Welfare Branch this Department fulfils the role which, in the 
Australian States, would be performed by welfare departments such as the N.S.W. Depsrtment of 
Youth and Community Services or Victoria's Department of Community Welfare Services. 
487. Functions o/Government Administered by the D.C:r. Municipal functions, i.e., those which in 
the States are the responsibility of local government, have been grouped within a division of the 
Department of the Capital Territory. This division is called the City Manager's Office. The Welfare 
Branch forms part of the City Manager's Office. Also part of this Office are the Rates Branch 
(responsible for such matters as rates, consumer protection, rent control and small business advisory 
service), the Technical Services Branch (responsible for sanitation, garbage collection, industrial 
safety, building control, pollution control and a. number of other areas of government), and the 
Recreation and Tourism Branch (responsible, for example, for the management of public parks, 
gardens apd sPQrtsgrounds, the provision of services for tourists and the management of recreation
al and cultural facilities). Within the Department of the Capital Territory other functions such as 

Atkins. The Government of the Australian Capital Territory. (1978). chapters 7 and 8. See also Self Government 
and Public,.F;nance in the A. C. T.: Report from the Joint Committee on the A. C. T.. (1975). 
Depanment of the Capital Territory, Annual Report 1978-79. 86-87. 
id .• 89. 
A.C.T. Ordinances are made pursuant to s.l2 of the Seat of Government (Administration) Act 1910 (CwIth). 
The proposed law. sponsored by the federal Minister responsible for the branches of government to which the 
law relates, comes into effect upon promulgation by Federal Executive Council. It takes effect immediately. 
but is subject to disallowance by the House of Representatives or the Senate. The procedure is by way of 
motion for disallowance which any member of either House may move within 15 sitting days onne Ordinance 
being tabled. 
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lands, transport and housing, and management services have their own separate divisions.s The 
Welfare Branch is headed by the Assistant Secretary, Welfare. Under normal circumstances he has 
no direct line of communication with the Minister or with the Secretary of the Department of the 
Capita~ T~rritory . .The Assistant Secretary, Welfare;is subordinate to the City Manager. The import
ance of these arrangements in Canberra Public Service terms is that welfare as a function of 
government in the A.C.T. is seen to have a low status. The position of the Assistant Secretary, 
Welfare, contrasts, for example, with that of the N.S.W. Director of the Department of Youth and 
Community Services, who is directly responsible to the N.S.W. Minister for Youth and Community 
Services. 
488. Statutory Bodies With regard to functions of government in the AC.T. other than those under 
the Minister for the Capital Territory there has been a trend for the Commonwealth to create special 
purpose statutory authorities.6 The Capital Territory Health Commission7 and the A.C.T. Schools 
Authority8 are examples of statutory authorities performing functions particularly relevant to this 
inquiry. Reliance on quasi-independent statutory bodies providing a range of services is a distinctive 
feature of A.CT. government. These bodies look directly to the Commonwealth for their funding. 
Each is responsible only to a federal Minister for its policies and to Parliament for its expenditures. 
Each statutory body is funded directly by vote of the Parliament in the annual appropriation of the 
responsible Minister. For example, the appropriation for the Capital Territory Health Commission 
is part of the appropriation for the Commonwealth Department of Heaith. The estimates upon 
which appropriations are made derive from an institutional view of what services are required. The 
usual political process does not occur in the AC.T. whereby, from a fixed fund or budget, a 
government allocates finance between various competing claimants and is directly accountable to 
the community for its decisions. Rather, the desires of the community are conveyed to government 
through an institutional filter as the various government departments and authorities convey to the 
Commonwealth their perception of the people's needs. 
489. Criticisms of Statutory Bodies The argument for creating statutory bodies in the AC.T. is that 
they enable the Commonwealth to separate its responsibilities in respect of the Territory from 
national responsibilities under the relevant portfolio. Authorities can be created specifically for the 
A.C.T. However, the trend to a form of administration based on statutory authorities has not 
escaped criticism. Supporters of self-government for the A.c. T. have pointed out that the creation of 
independent bodies financed directly from a superior level of government is not compatible with the 
principle that matters affecting the community should be controlled at the local level. The establish
ment of authorites to administer functions such as health and education can be criticised as being 
incompatible with the Westminister system of government. According to this view, principles of 
accountability require Ministers of State to take full respo.>.1sibility for the actions of officials in 
regard to policies and expenditures. The Minister, as a member of the government, is accountable to 
Parliament and thereby to the electors at large for these policies and eA~~nditures. If responsibihty is 
vested in an authority which is independent or paitially independent of government control, then 
officials cannot be held effectively accountable to the public for the discharge of their 
responsibilities. Further, the existence of a number of semi-autonomous statutory authorities 
answerable to different Ministers creates problems of co-ordination. While there are Ministers and 
Departments or authorities responsible for the administration of particular functions of govern
ment, there is no central controlling body or cabinet with the power to allocate resources between 
competing claimants or to make overall policy decisions. Lack of co-ordination and integration of 

See Table 14, and for further details of the adr.linistrative structure of the Department of the Capital Territory 
see the organisational chart cont9.ined in the Department's Annual Report 1979- 80. 
For an extended critical discussiorj of this trend, see Atkins, 144-150. An example of a recent proposal to 
create another such authority was the recommendation relating to the creation of a Tourism Commission to 
manage th~ tourist industry in the A.C.T. See Joint Committee on the A.C.T., Tourism in the A.C.T.: Report 
(1980). For a discussion of statutory bodies and the arguments for and against their creation, see Royal 
Commission on Australian Government Administration, Report. (1976), 81-86, and Senate Standing Com
mittee on Finance and Government Operations, Statutory Authorities of the Commonwealth, First Report. 
(1978). 
Established under the Health Commission Ordinance 1975 (A.C.T.). 
Established under the Schools Authority Ordinance 1976 (A.C.T.). 
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Table 14: Organisational structure of the Department of the Capital Territory ~O June 1980 

Secretary 

House of Assembly Secretariat 

r 
City Manag"', Offioe ---t 

Legislation and Policy -----r
Co-ordination 

Rates 

Recreation and Tourism 

Welfare 

Technical Services 

Housing 

Public Transit 

Traffic and Transport 

Legislation 

Policy Co-ordination 

Residential Leases 

Business Leases 

Lands ------------------r------------------

Establishments 

l 
Finance and Supply 

Systems 

Management Services _______ -+ __________________ _ 

Division Branch 

Registrar's Office 

Conservation and Agriculture 

Forests 

Information and Public Relations 

Parliamentary 

Section 

Source: Department of the Capital Territory, Annual Report 1979-80 
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services is particularly apparent in the health-welfare field. Determination of priorities occurs 
largely within the framework of a specific organisation. With regard to the creation of a range of 
statutory authorities in the AC.T. it has been observed that: 

Whatever the virtues or defects of such arrangements, they make it very likely that separate groups of experts 
will concentrate on the claims of separate functions and agencies, and that the adjustment of competing 
demands will be a continuing problem.9 

It has also been noted that: 
A.C.T. administration has been characterized increasingly by functional separatism, with ad hoc agencies 
responsible to different ministers, with no single co-ordinating .authority and no budget process clearly 
allocating resources ... [F]or Canberra's varied governmental agencies no firm answer has yet been given to 
the question, 'Who knocks their heads together?'IO 

Suggestions have been made for the establishment of a cabinet committee or Ministerial group with 
A.C.T. responsibilities to co-ordinate policy-making and funding between the v<"rious competing 
agencies. In an address to the RO;'8J Australian Planning Institute in June 1979, the Chairman of the 
Parliamentary Joint Committee Gn the A.C.T., the late Senator John Knight said: 

Something the government might consider, f~r exampk, is a Cabinet Sub-Committee of Ministers with direct 
responsibilities in the Territory. This woule! include the Ministers responsible for Education, the Public 
Service, Social Security, as well as non-Cabinet portfolios such as the Capital Territory, Health, Construction 
and Administrative Services. There is also a good case for a Standing Inter-Departmental Committee along 
the same lines. Th~se could co-ordinate policy formulation and decision-making on the A.C.T. and this is now 
basic to more effective planning for our future as a community and as a national capital. 

In 1981 the Minister for the Capital Territory drew attention to the newly formed A.C.T. Joint Co
ordination Committee which, he was reported as saying, would 'improve and enhance co-ordina
tion, liaison and co-operation within the Territory'. rie was also reported as saying that ultimately 
the Committee might evolve into a 'more formal decision-making body'Y 

Welfare Services in the A.C.T. 
490. Welfare Branch: Development and Functionsl1 In the AC.T. from 1957 to 1968 most of the 
services required to implement the Child Welfare Ordinance were provided by the N.S.W. Depart
ment of Child Welfare through field officers stationed in Canberra. In 1968 the Commonwealth 
government assumed responsibility for these tasks by extending the welfare work then being carried 
out by the Welfare Section of the Department of the Interior. In 1972 this Section was given Branch 
status. Late in 1972, under new administrative arrangements, the Department of the Interior was 
disbanded and functions relating to the AC.T. placed under the administration of a new Minister, 
the Minister for the Capital Territory. The Welfare Branch of the Department of the Capital 
Territory is not a legal entity. Nowhere is it referred to in the Child Welfare Ordinance. Although the 
Ordinance makes provision for the appointment of a Director of Child Welfare, this position is held 
by the Secretary of the Department of the Capital Territory.13 Few powers are vested in the Director 
of Child Welfare.14 Most of the powers and obligations created by the Ordinance are exercisable by 
the Minister. Many of the child welfare services provided by the Welfare Branch have already been 
described in the course of this report. However, in order to indicate the scope of the Welfare 
Branch's responsibilities, it is necessary to list these and the other functions which the Branch 
undertakes. The Welfare Branch is responsible for the following: 

• Services for the Childrens Court including the operation of the Quamby Children's Shelter, 
the preparation of background reports, the supervision of children released on probation or 

Atkins,8. 
10 Atkins, 144 and 145. 
11 Canbe"a Timei>~ 10 January 1981. 
12 For a description of the Branch's functions, see Welfare Branch, Department of the Capital Territory, Annual 

Report 1979-80. See also Family Services Committee, Families and Social Services in Australia, A Report to the 
Minister for Social Security, (Two Vols., 1978) (hereafter Family Services Committee Report), Vol. 2, Appendix 
S, 527-531. Note that the material contained in the latter report relates to 1975. 

13 Child Welfare Ordinance 1957 (A.C.T.), s. 7(1). 
14 See, for example, the powers conferred in provisions relating to the licensing of day care centres (s. 34, 35, 37-

41) and to the operation of lying-in homes (s. 44 and 46). See also s. 63(1), '10(1) and 93C. 
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on a recogniza~ce, the placement of children who are the subject of residenti~l o~de~s, the care 
of wards, and the provision of after care for children :eleased fr?m N.s.W. mstltutIOns. 

• Arrangement of adoptions und.er the Adoption of Children Ordmance 1965 (A.C.T.). 
• Assistance to AC.T. schools With cases of truancy. . . . f 
• Licensing of child care centres, the operation of two child .car~ ~entres, and the pro':l~on o. all. 

advisory and consultancy service to organisations and mdlvlduals concerned Wit vanous 

forms of child care. . I ~ h'ldren to 
• The issuing of licences for the employment of children and grantmg approva s or c I 

take part in public performances. . f 
., The making of payments towards the upkeep of children cared for .b~ voluntary organ~a lon~ 

and payments to needy families and individuals, and the provlSlon of cash bene ts an 
material benefits under a Social Welfare Benefits scheme. . ' f 

• Gene;al counselling and casework with children, families and individuals With a variety 0 

personal problems. . . f d It n pro 
• The provision of court reports in respect of adult offende~s, the superVIsion 0 a u s 0 -

bation or parole and the operation of the Belconnen Remand Centre. 
• Administration ~f welfare grants under the Community Development Fund. s~heme. 
4& Provision of advice to the Department of the Capital Territory and to the Mmlster on welfare 

matters generally. 
The responsibilities of the Branch are thus w~de and ~aried, and

l 
hto ~eet t~e~ thet~ra~~ ~u~~t%°;I~ 

closel with the police, the courts, the Capital Temtory H~a t ommlSSlon, e . '.' . 
Auth~ity, the Commonwealth Department of Social SecurIty, and a number of non-govemment 
agencies and community groups. . 
491. Organisation of the Welfare Branch The Branch is made up of a number of sections: . 

~ Early childhood services. Responsible for the licensing .o.f child care c~ntres, th~ operatIOn of 
the Department's occasional care centres and the provlSlon of .an adVISOry serll~'T D' t 

• Agenc); services. Responsible for providing departmenta! services under ~h~ . .. Isas er 
Plan research and evaluation, policy and advice and mamte.nance of St~tIStICS. . 

• Co';mittee services. Responsible for servicing the A.C.T .. Chlldrens A~vlsory Committee and 
other committees and for supervising Branch representatIOn on committees generally: . 

• Administration. Responsible for the preparation of estimates, control of the provISion or 
. Social Welfare Benefits staffing and other administrative matters. d 
• Corrective services. Responsible for the administration of. the Belconnen Remand Centre an 

Quamby Children'S Shelter, supervision of th.e preparatlO~ ?f pre-sentence and other court 
re orts liaison with the courts, and the proviSIOn of supervIsion under court orders ... 

• child c~re. Responsible for adoption, the development of foster care and the supervlSlon of 

the care of wards. . . . f h Ch'ld Abu e Com-I. Child life protection unit. Responsible for the prOVISIOn of servICes or tel s, 
mittee and an emergency service in cases of child abuse and neglect. . 

In addition the Branch operates a number of regional offices. These were created fo.llow~n? t~e 
adoption i~ 1969 of a policy of regionalisation. Regional offices have been set up Ir:n ClVIC, m 
central C~nberra, ~nd in the Canberra SU~)llrbs .of Woden and Belconnen. Staff of these 0 ces carry 
the primary responsibility for field work m their areas. . 
492 Organisation of the Capital Territory Health Commission lS The other ~aJor ~ov:r~m;nt .ro-
id~r of ersotlal social services in the area of child and family welfare IS the aplta em ory 

~ealtP C~mmission The Commission is a statutory authority established pursuant to the H~al!h 
C~m~ission Ordina~ce 1975 CAC.T.). The Commission is responsible to the Commonwealth Mmls
ter for Health and is funded by an annual appropriation of the Commonwealth. Department °i 
Health. The Health Commission's organisation is complex. It oper!ites two h?~Pltal~ th~ RoY; 
Canberra Hospital and the Wo.den Valley ~ospital(. ~ach o~thfseth~; ~~eo~e~~a~: ;~~c~~: ;'~~;ar~ 
up of social workers and SOCial work assistants t e eqUlva en . 

15 For a description of the Health Commission's functions, see Capital Territory Health Commission, Annual 

Report 1979-80. 
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officers) .. T~ere is a Commu~ity Health ~ranch the functions of which include the operation of child 
health clImcs and commumty health clInics. The former provide medical services and advice on 
chil? care, and the !atter offer medical treatment and a range of community and welfare services. 
SocIal w?rkers from the two hospitals are attached to the community health centres. In addition, 
commu~llty hea~th nurses form pa~t of the Community Health Branch. They are all trained nurses. 
Fro~ tIme t~ tune they b~come ~nvolved wi~h social workers in dealing with social problems. 
Se:VICes specIfically for chIldren mclude an mfant welfare service, the medical examination of 
chIldren ~nder scho?l age, the opera~ion of immunisation clinics and of a centre providing therapy 
for. handIcapped c!uldren, and a chIld abuse committee. The Mental Health Branch has its own 
socIal workers and social health visitors (also the equivalent of Welfare Branch welfare officers) The 
Branch runs six regional child and family guidance clinics and its Child and Adolescent Unit is a 
specialised unit dealing with the more disturbed children and adolescents in the AC.T. The cases 
de~lt with by this unit are usually referred to it after initial assessment by other agencies such as 
regI~nal mental health teams, the Welfare Branch or the AC.T. Schools Authority. A service in 
relatIOn to alcohol and drug dependence is provided. The Health Commission also makes available 
ma?y services to the community which might be regarded as preventive, such as counselling by 
SOCIal work person.ne.l located either in the Commission hospitals or in the community health 
centres. The CommIssIon runs classes and group activities directed towards such subjects as 'parent 
effectiveness' training. 

493. Other Agencies Re~erence has been. made elsewhere in this report to the services provided by 
other government agenCIes, and the detaIls need not be repeated here. In the child welfare field the 
most important of these agencies in the AC.T. are the AC.T. Schools Authoiity which provides 
cou~senmg and ?ther for~s. of special assistancel6

, the Family Court of Australia counselling 
serv.Ice ,Legal AI~ <?~mmlsslOn (A.<;.T.),8, and the Commonwealth Department of Social Security 
(whICh has responsIbIhty for the Famtly Support Program and for funding of child care).19 Details of 
the work undertaken by voluntary organisations are also contained elsewhere in this report.20 The 
num?er .of ~on-government agencies in the AC.T. is large and the range of services which they 
prOVIde IS WIde. 

The Problems Facing A.C.T. Welfare Sen-ices 

494. The W~lfar~ Branch Be.fore. exam~ning the problems in the welfare system as a whole, it is 
necessary to IdentIfy the speCIal dIfficultIes faced by the Welfare Branch. The Commission has been 
made aware of a numb~r of criticism~ of the Branch. Given the wide range of services provided by 
~he Branch, ~~d the v~flety of prOfeSSI?nal and other groups who come into contact with it, criticism 
IS not surpflsmg. SOCIal workers, polIce, lawyers, administrators, psychiatrists and psychologists 
'Yelfare workers, and those i.n voluntary agencies and community groups, have different perspec~ 
tIV~s,. ~tandards and e~pe.ctatlOns. As a result they are likely to place different interpretations on the 
actlVltI~s .of ~n. org~msatlOn such as the Welfare Branch. It should also be pointed out that, as the 
CommIssIon s mqUIry extended over a two-year period, some of the difficulties to which its attention 
was drawn may have been overc~rne. The Commission has been informed that r~cently vigorous 
efforts have been made to re-orgamse the Welfare Branc;:h and to improve its delivery of services. It is 
to be hoped t.hat these changes will prove substantial and enduring. Nevertheless, some of the 
pro~lems outhned below were long-standing. A number of them appear to be institutional and 
~nhkely to ~espond to short-term measures. Any account of the Territory's welfare system would be 
mco~plete If reference were not made to the more important matters brought to the Commission's 
attentIOn. 

495. Place of the Branch in t~e Stru~re of Government Reference has already been made to the fact 
that the status of the B~anch IS relatIvel~ low. The Branch is grouped with a heterogeneous range of 
local government serVIces under the CIty Manager's Office, and its head is not assured of direct 
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See para.255. 
See para.257. 
See para.IS3 f •. 
See para.415. 
See para.58-60, 258. 
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access to the Secretary of the Department of the Capital Territory. The contrast between the 
Branch's position and that occupied by the Capital Territory Health Commission and the AC.T. 
Schools Authority is striking. These two bodies have an identit~ and a st~tus w.hi~h the Welfare 
Branch does not possess. Also, the location of health and educatIOnal serVIces wIthm the releva~t 
Commonwealth depaxtments can be seen as providing a more appropriate environment than IS 
offered by the non-specialist Department of the Capital Territory. The significance of the Branc.h's 
lack of status was the subject of comment by a representativ~ of the AC.T. Branch. of the AustralIan 
Social Welfare Union. The Branch was described as a very small part of a multI-purpose depart
ment. It was asserted that, within that department, the needs of the Branch were given very low 

., f h B h"t t' 21 priority. Reference was made to the 'poor relatwn aspect 0 t e ranc s SI U:l IOn. 
496. Staffing o/the Branch The total number of Welfare Branch field staff declined over the period 
1975-79. Further, from 1970 to 1975 the number of social workers (Le., those with professional 
social work qualifications) exceeded the number of welfare offi~ers (i.e., those :vho do not necessar
ily have formal qualifications). In 1973 there were more than tWIce as many SOCIal workers as welfare 
officers 011 the field staff. However, after 1973 the number of social workers decreased and the 
number of welfare offlcers increased. In 1976 the numbers in each category were the same, and over 
the next few years the number of social workers steadily declined. In 1979 there we~e fewer tha~ ha~f 
the number of social workers there were in 1973, and more welfare officers than SOCIal workers. It IS 
not clear whether these changes were the result of deliberate policy. It seems that recently the Branch 
has placed particular emphasis on the recruitment of social workers23 and that an effort has been 
made to reduce the imbalance. Nevertheless, the Branch's long-standing staffing problems raise 
questions about its capacity to provide the services of professi~nally tr~ined, experienced ~el~sta~. 
Again the contrast between the Welfare Branch and the CapItal TerrItory Health CommIssIon IS 
noteworthy. A comparison of the Health Commission's social work staff as at 31 October 198? ~nd 
the social work staff of the Welfare Branch at the same date, revealed that the Health CommIssIOn 
had a much larger social work staff than the Branch and that ~ very substantial proportion o.f t~at 
staff were social workers.24 Finally, there is the problem of recruItment procedures. The CommIssIon 
was informed that these are such that when a suitable person is selected, it takes a considerable time 
for the Department of the Capital T~rritory to appoint that person. A number of those inter~iewed 
in the course of the child welfare inquiry drew unfavourable comparisons between the recruItment 
and appointment procedures employed by the Department of the Capit~l .Territory and those 
employed by the Health Commission. It has been suggested to the CommIssIon that some of the 
staffing problems encountered by the Welfare Branch are related to its standing .in .the co~m~n~ty at 
large and among other professional workers. Comments made to the CommIssIon by mdividual 
members of the Branch revealed feelings of frustration and dissatisfaction. Under these circum
stances recruitment of trained and experienced staff is likely to be made more difficult. 
497. Branch's Lack of Policy and Research Another criticism expressed to members of the C?mmis
sion is that the Branch has not been able to undertake the research necessary to evaluate ItS own 
performance or that of other welfare agencies in the Territory, and that it has not b~en able to 
embark on research designed to identify social trends, the needs of the AC.T commumty ~nd t.he 
characteristics of the people using the Branch's services. Properly conducted research can IdentIfy 
particular needs which are not being met, for example, the need for temporary placements for 
children of all ages. Alternatively it can lead to a more specialised study of a particular problem. It 
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Rosemary Nairn (on behalf of the A.C.T. Branch of the Australian Social Welfare Union), Oral Submission, 
Public Hearing, 5 May 1980, Transcript, 25. 
These figures are based on staff levels reported in the Annual Reports of the Welfare Branch for the years 
1970-71 to 1978-79. 
As at 30 June 1980 the field services staff of the Branch consisted of 17 social workers and 17 welfare officers. 
See Department of the ~apital Territory, W!:lfare Branch, Annual Report 1979-80, 26. 
As at 31 October 1980 the Capital Territory Health Commission employed 29 full-time social workers, 12 
part-time social workers, and 16 social health visitors and social work assistants. Although it was subsequently 
announceo that the number of H~alth Commission staff was to be reduced by 51 before the end of June 1981 
(Canberra Times, II November 1980), the contrast between Health Commission social work resources and 
those available to the Welfare Branch as at 31 October was striking. At that date the Welfare Branch employed 
14 full-time social workers, one part-time social worker, and 17 welfare officers. 
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was claimed that the Branch lacks the information on which to build general policies or to develop 
major initiatives in the delivery of welfare services. As a result, it has been forced simply to respond 
to needs as they have been presented to it. The Branch lacks the nece&sary resources with which to 
undertake a creative role with regard to welfare policies. A submission by the Department also drew 
attention to the responsibilities of other Commonwealth departments in the welfare field as a factdr 
inhibiting the Welfare Branch's assumption of the planning and co-ordinating role performed by 
social welfare departments in some States.2S 

498. Illustration A simple example should illustrate the types of problems referred to by those 
critics who believe that the Welfare Branch has been unable to assume a policy-making role. 
Reference has already been made to the need to provide more appropriate forms of accommodation 
for young children who are at present dealt with as neglected or uncontrollable.26 In the absence of 
Welfare Branch facilities for these children a heavy burden is placed 011 the voluntary organisation 
which runs Marymead Children's Centre. This Centre is not designed to provide for certain 
categories of children such as very disturbed young children. The Commission has been informed 
that often great difficulties are experienced in finding emergency placements for such children. Yet 
the Welfare Branch has not taken positive action to ensure that suitable forms of accommodation 
are available for these difficult young children. Consideration of the need for residential facilities for 
difficult young children raises certain questions which should be confronted. Should the Welfare 
Branch assume responsibility for the operation of an appropriate reception centre? Should the task 
be explicitly delegated to a voluntary organisation? If so, the duties and responsibilities of govern
ment and the voluntary organisation should be made clear. There is an obvious need for the 
formulation of policies regarding the placement of difficult young children. 
499. The Welfare Role of the Capital Territory Health Commission Certain contrasts, particularly in 
staffing and status, have been noted between the Welfare Branch and the Capital Territory Health 
Commission. Probably the most important single feature of the welfare system in the A.C.T. is that 
in the last few years the Health Commission has greatly expanded its social work roie. The services 
provided by its social work staff are not confined to the meeting of immediate needs resulting from 
illness. For example, in a recent annual report, the Health Commission referred to assistance 
provided to unemployed persons, migrants and divorcing parents with children.27 Some of the 
services offered by the Commission are indistinguishable from those provided by the Welfare 
Branch. It is clear that the Health Commission has had the resources and the power to develop 
extensive social work services. It has been able to initi.ate and implement new policies in a way 
which the Welfare Branch has not. The result is that a capacity to provide welfare services has been 
developed by an agency with no direct statutory responsibility for their pr()vi~ion, while the Depart
ment of the Capital Territory (whose Minister has a number of duties and functions imposed on him 
by the Child Welfare Ordinance) has limited resources to fulfil its functions. It is not intended to 
suggest that the Capital Territory Health Commission should not perform the social work functions 
which it at present undertakes. The Health Commission is providing services to meet the needs of the 
A.C.T. community. It should not be criticised for doing so. AU of the social work services which it 
offers can be justified on the basis that the Health Commission 'laS broad responsibilities for 
community health. However, the existence of two government agencies operating independently 
and performing overlapping functions clearly raises questions about the organisation of welfare 
services in the A.C.T. The result of the expansion of the Health Commission's activities is that it has 
become increasingly difficult to delineate the special role of the Welfare Branch. When the work of 
the two agencies is compared, the general picture is one of fragmentation, overlapping of 
responsibilities and action, and artificial demarcation of roles. The problem:; are particularly evident 
in certain aspects of the child welfare system. In particular, overlapping and duplication of effort 
occur in the field of child abuse. On occasions it is not clear whether Health Commission or Welfare 
Branch staff are responsible for a particular case. 

2S 
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Department of the Capital Territory, Submission, 11. 
Para. 173. 
Capital Territory Health Commission, Annual Report 1978-79, 32. 
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500. Differences Between Welfare Branch and He~/th Commission Roles Although both the Health 
Commission and the Welfare Branch can accurately be described as performing social work func
tions, it is important to appreciate that there is a significant difference between their roles. An.agency 
suc? as the Welfare Branch is often referred to as performing 'residual' social work. This means that, 
by ItS very nature, the Branch must accept responsibility for matters which other agencies have been 
unable or unwilling to handle. For example, a child might be regularly tmanting. His teachers and 
the school counselling service might attempt to deal with the problem. If they fail they might refer 
the matter to the Health Commission, so that a psychiatric assessment of the child can be made. If 
the problem continues it might then be passed on to the Welfare Branch. It is the Welfare Branch 
which must accept responsibility when other services fail. It thus fulfils a residual function. Further, 
the Welfare Branch differs from other welfare agencies in that it works within a potentially coercive 
framework. Often those with whom it deals are the unwilling recipients of the services which it 
offers. The Branch's association with the courts and its work with disadvantaged people marks it off 
from an agency such as the Capital Territory Health Commission. It is commonly believed that the 
populations served by the two organisations are significantly different. 
501. The Needfor Co-ordination and Rationalisation of Welfare Services28 The A.C.T. has a wide and 
varied range of welfare services. In Chapter 7 certain case-studies were presented which illustrated 
the way in which a number of agencies can operate in an unco-ordinated fashion. If the perspective 
is altered and the problems considered on the basis of the administrative arrangements described 
earlier in this chapter, the reasons for this lack of co-ordination become obvious. They lie in the way 
that welfare services have developed in the Territory and the absence of any framework within 
which they can be brcught together and their policies rationalised and integrated. A number of 
different and self-contained agencies have developed independently without any stated overall plan 
and without anyone body being in a position to make decisions on their functions and their inter
relationship. The organisation of welfare services in the A.C.T has recently been the subject of 
public debate and much adverse criticism has been rnade.29 The problems are long standing. In 1978 
the Family Services Committee drew attention to the proliferation of welfare services in the A.C.T., 
the lack of co-ordination among them, and the difficulty of achieving this in the absence of anyone 
controlling authority.JO The use of the word 'proliferation' is open to criticism. The Council of Social 
Service of the A.C.T. has drawn attention to the Canberra community's need for a range of child 
care services. Diversity of services allows people to choC'se the most appropriate service for their 
children.J) Far from criticising the 'proliferation' of welfare services in the A.C.T., the Council 
commented that the Territory 'is fortunate in having a wide range of child care facilities'.32 The 
problem to be solved is how to harness and make the most effective use of the network of services. 
The Task Force on Co-ordination in Welfare and Health in 1978 made the following comments on 
welfare services in the A.C.T and the Northern Territory: 
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31 

The first impression is of excessive administration. Although the present populations of the Territories are 
small, there is a suprisingly large number of government agencies involved with program administration ... 
There has been no overall consideration of the most satisfactory way of arranging Territory-oriented func
tions, and celtainly there has been no uniformity in approach (though uniformity is not necessarily desirable 
as between departments). It is this multiplicity of ad hoc arrangements, many no doubt the most sensible in 
themselves, which seems to be at the root of many of the problems described to us by those active in the field in 
the Territories .... We have been advised by many people that the unco-ordiriated pattern of administration in 
each Territory, particularly with regard to social welfare programs, is a source of constant fustration, both to 
clients and to voluntary organisations attempting to provide services in the Territories. We are convinced ... 

For a review of Australian proposals relating to consultation among, !md co-ordination of, welfare services, 
see Gorman, 'Existing Consultation and Other Processes for Community Involvement in Discussion of 
Family Policy,' Australian Background Paper No.2, The Council of Social Welfare Ministers of Australia, 
New Zealand and Papua-New Guinea, Towards an Australian Family Policy, Conference held at Macquarie 
University, Sydney 8-12 May 1980. 
See, for example, the editorial in the Canberra Times, 14 February 1981. This referred to the 'shambles which 
is the welfare scene in [the] Territory.' 
Family Services Committee Report, Vol. 2, 548. 
Letter to the Chairman of the Commission, 24 May 1979. 

J2 Council of Social Service of the A.C.T., Submission, 7. 
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that services need to be better co-ordinated ... Furthermore, the rationalisation of intra-Territory consultative 
mechanisms on health, welfare and community development issues need, .. to be explored.33 

One danger of fragmentation is that, although a wide range of services may be available, no agency 
is able to take responsibility for all the needs of an individual or a family. 'Client overlap' (i.e., a 
number of agencies dealing with particular aspects of the problems of an individual Ot family) can 
occur. Speaking of this problem in the A.C.T., the Family Services Committee stated: 

It is important to note that overlap of services can be seen legitimately as the provision of consumer 
alternatives. It does become significant, however, where a proliferation of service& exists in one service area 
against gaps in another. Thus, for example, a number of agencies are formulating plans in the child care field 
but services designed to strengthen the family and enable it to retain its unity and functions within its own 
environment appear to be neglected,34 

A police submission to the Commission observed: 
. . . help groups of various kinds - such as school counsellors, child and family guidance workers and so on -
exist at present, in abundance, yet they operate incoherently, seemingly without any formal relationship 
between themsl!lves and other help groups.JS 

Similarly, the Health Commission commented: 
One of the main problems for workers in Welfare and Health dealing with child abuse is the similarity of their 
roles. Thus social workers working with parents who are or may be abusing a child may come from either 
department, usually depending on where the case was first picked up. When a case proceeds to court the 
original social worker usus!1y continues casework to avoid duplication of services and if this happens to be a 
Health Worker there may be confusion as to whether Health or Welfare is responsible for the case.36 

In its submission the Childrens Services Sub-Committee of the A.C.T. Consultative Committee on 
Social Welfare stated: 

Family and children's services have, in the main, developed on an ad hoc basis over the years in the A.C.T. , .. 
(11here has been a proliferation of government and voluntary agencies providing services and this, together 
with a lack of adequate data, and effective consultation or at times a refusal to co-operate, has made co
ordination increasingly difficult.J7 

The Sub-Committee cited the following example of lack of co-ordination: 
At a recent seminar it was clear that officers of the Department of Social Securi~y and the Capital Territory 
Health Commission know very little about the Voluntary Youth Community Support Scheme. At the same 
seminar the Chairman of the Capital Tertitory Health Commission suggested that the Commission will be 
looking at assisting family support programs. If not co-ordinated this could overlap with the pilot Family 
Support program currently being run by the Department of Social Security.J8 

The Sub-Committee also pointed to 'the seemingly arbitrary division of responsibilities between 
government Departments', and, as an illustration, noted that women's refuges are funded by the 
Department of Health for running costs and by the Department of Social Security for child care 
costs.39 Problems caused by the fragmentation of services and the lack of co-ordination are relevant 
not only to the types of service provided in an individual case, but also to the system's ability to 
facilitate policy-making and rational planning. The absence of a central controlling authority means 
that no agency is in a position to compile comprehensive statistics or to assess the system as a whole. 
This means that there is no mechanism by which to identify gaps in existing services or the duplica
tion of services. Nor is there any mechanism for defining and rationalising the functions performed 
by each of the diverse segments in the system. 
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Task Force on Co-ordination in Welfare and Health, Consultative Arrangements and the Co-ordination of 
Social Policy Devel(jpment, (1978), (Second Report), (hereafter Task Force on Co-ordination), para. 248-253. 
(Emphasis in original). 
FaTr.ily Services Committee Report, Vol. 2, 550. 
A.C.T. Police, Submission, 16, Another example of the fragmer,tation in the A.C.T. child welfare system is 
provided by the fact that, when a Youth Affairs Co-ordinator was appointed in 1981, he was placed in the 
RBcreation and Tourism Branch of the Depal1ment of the Capital Territory. 
Capital Territory Health Commission, Submission on DP 12,3. 
A.C.T. Consultative Committee on Social Welfafe, Children's Services Sub-Committee, Submission, 3. 
id.,5. 
id., 4. 
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. . d by a consideration of the operation of 
502. Problems of Integration Many of t~e Issues raIse 'ned by the Victorian Council of Social 
fragmented, unco-ordinatedd t'weIChareAsertVI~~s ~~~e~~::nt Commission of Inquiry into Poverty.40 
Service in a r~port prepare lor t e us ra lan, 
Among the problems identified were the followmg: 

k' Th rt mmen·ed· • Lack of overall view necessary for effective policy rna mg. e repo co L. • 

, . It fi ld ke concerted action and agreement on pohcy or 
The large number of parti.cipants In ~he w; are erma n an ad hoc basis by a multiplicity of welfare 

object.ivet~ ~~:~~~1~S::~:i:~Oa:~I;:;~p~:~se~a~~~r ~han the solution of social problems.
41 

orgamsa 10 , • h' h If organ . L k f dination can produce situations m w IC we are -
• ~aI?s in .social servlce~. a~ ~e~~~~~e limits to their activities than to provide a comprehen-

~~~~~~:v~~:. W~:na~:;;~~si~ilitieij are divided a welfare agency may create as many problems 

as it solves. 
• Service overlap and inefficient use of resources. 

, • 42 
• Complex methods of financmg services . 

The effective delivery of welfare services requires organisations to be: 

• focused upon the people who need and us~ the services; 
• t bl to change and flexible in oper&tIOn; . 

• aoap a e h' , blic but also to the consumer of the service; 
• accountable not only to t e taxpaymg pu , 
It accessible to people ne.eding adssisbt~nc~; . ublicl'J providing full information about the 
• clear in their stated goals an 0 Jecttves m P J 

service; d 1 1 ' t IDS of efficiency and effectiveness in achieving those state,d goals; and 
• evaluate regu ar y In er b . . f mation on the effectiveness and faIrness of the 
• designed to anow consumers to 0 tam In or 

"ervice 43 • h 
~, .' h th client is the person most likely to suffer, With eac 

Unpl~nn~d, frag~e?te~ servlc~s mea.:/ t:t deisolated form of service, and the consumer receiving 
orgamsatIOn provldmg Its own mcoffip,e ~. ~n I ds Fra mentation leads not only to a waste of 
a service which meets only ~ smal~ part. of his t~t~ n:revic~ 44 further the multiplicity of services can 
scarce resources, but to an meffiClent, mcomp e e

t 
~e aw~re of what services are available or where 

cause the client to become confused. ~e may ro 
view of his rights in relation to those servicesY 

they are to be found, and he may not ave a. ~ ear. " rCcJlems such as lack of co-ordina-
503. Family an.d Comlnt~nity »:elfa1'e In addlt.IOn to ldentt~~~n~~ im lications of a ftagmented ap
tion and planmng, ~onsl.d~rntlon mu~t be f~~~~-~~d\~~ted respon!s after the event is ill suited to 
proach. A s?,stem Whl~h lehes on a sen.es 0 Ie Child welfare policies must be seen as part of a 
the promott~n of f~mlly and commumty we ~r~he fami! and the community as a whole. After 
broader pollcy desIgned to meet the

t
. nee~s 0 . ces to w~ch it applied the term 'segmentation', the 

referring to the problem of fragm~nta Ion 0 serVI , . 
Victorian Council of Social SerVIce Report commented.. h h Ith d well-being of 

b rr d 't can have serIOUS effects on t e ea an 
Th.is segmentation is part of modern ur ~n I, e an I mentation but should work actively to break it 
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the person, Welfare services should not SimplY reflect th~ S~g od exa~ple of this lies in the realm of family 
down by providing a l~ore tota~ appro.ach to hU?lan ~:n~e o~~aintaining the family as a viable soci.al unit. 
services. The ?ommumt~ pa,Ys IIp service. to theh~mto e the term 'family' to describe what they are domg, yet 
There are vanous organIsations and services w. IC u~ ment of family needs or indeed one part of the 
closer scrutiny reveals that th~y are usuaIly servmg o~ Y ~~e seg t the individual. However, they do represent 

~~~~lo~;i~~!~~~~~~e:h~~~~~~e ~:~l~o~~~ ~~if:;~I~~~hea;~aloperson or family.46 

r (1975) (hereafter Victorian Council 
. . d M rton A Modelfior Welfare Service Planning and De Ivery. BenJamm an 0 , 

of Social Service Report). 
id., 3, 
id., 3-4. . R' I 27 28 
Victorian Council of Social Service epor, - . 
id., 26, 
ibid, 
id., 26. 
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A submission by the Department of the Capital Territory observed: 
T~e view that enforceable intervention should normally occur 'after the event' remains widely accepted, but 
this type of crisis intervention is no longer considered to be desirable. It is now ac::epted that the financial and 
commun~ty costs of social dysfunction are too great. The trend is towards wider provision of family and 
commullIty welfare programs to ensure that supports are available at times of individual or family stress and 
to assist in averting or at least minimising effects of breakdown.47 

The N.S.W. Green Paper advocated a concept of welfare 'which addresses the total needs of the 
individual and the community as a whole'. 

Thus 'welfare' in the final analysis does not become the exclusive province of anyone Department, nor 
can any element of 'welfare' be satisfactorily isolated within a single administration. Hence all organisations, 
whether Governmental or not, and community members generally, should recognise their potential contribu
tion to the well being of individuals, groups, and the community at large, and should plan and a\~t according
ly. 
It is not sufficient that there be merely a structure, the principal role of which is seen as that of a traditional 
resid~al ,:"elfare authori~y. ,!"here must rather emerge a structure which can effectively take responsiblity for 
overvlewmg and co-ordmatmg all aspects of social welfare, however provided.48 

Speaking specifically of the situation in the A.C.T., the Family Services Committee referred to the 
lack of services which might serve to support the family as a unit in its own environment49, and a 
report on the A.C.T. prepared for that Committee concluded that the concept of a welfare service to 
families did not appear to exist.so It is important that the contributions made by organisations such 
as the Welfare Branch and the Health Commission be seen in a broader context of policies designed 
to enhance family and community welfare. The existing fragmentation of services renders the 
adopt!on of this perspective difficult if not impossible. Further, the provision of services by specialist 
age~cles mea.ns that each operates on the basis of a model peculiar to its own discipline. Welfare 
services prOVided by the Health Commission will, for example, be affected by a Clil.lical or medical 
approach to the problem in respect of which help is provided. 

Possible Changes 

504. The Problem in Summary To reiterate, the major difficulties facing the welfare services in the 
A.C.T. are as follows: 

47 

48 

~? 

50 ,. 

• Fragmentation. The serviceR are fragmented and unco-ordinated. A comment made in a 
Victorian report is C'-iually applicable to the situation in the A.C.T.: 

[1Jn thei;- pre-occupat!on with b~ilding up more efficient and more extensive services, our governments 
and their bureaucracies have failed to resolve pt·oblems such as scale, growth, fragmentation of effort 
and overlap with other bureaucrades. Each has been allowed to develop as if the others did not exist so 
that specialisation has been at the expense of integration.'. 

• Two '!1ajor agencies. In particular, the services provided by the two major government 
ag~ncles, the Welfare Branch and the Capital Territory Health Commission, are unco
ordinated. The Health Commission's welfare role has expanded without consideration being 
~iven to an overall welfare policy hi the Territory. Indeed. given the structure of government 
10 the A.C.T., no agency has been in a position to formulate the necessary policies or to 
implement them. 

e Lack of accountability. The structure within which the various government agencies ooerate 
does not allow for direct accountability to the community which they serve. Nor does it permit 
ready responsiveness to community needs. 

• Welfare Branch difficulties. The Welfare Branch has experienced particular difficulties. These 
relate to: . 
• the Branch's pJace in the stmcture of government: it lacks appropriate status, identity and 

autonomy, 

Department of the Capital Territory, Submission, 10. 
Green Paper, 7. 
Family Services Committee Report, Vol. 2, 548. 
id., 550. 
Victorian Cuuncil of SOcial Service Report, 24. 
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• staffing, and 
• lack of clearly formulated policies and absence of research. 

The remainder of this chapter is devoted to a consideration of possible administrative changes which 
could be made to overcome these difficulties. 
505. An Integrated Governmellt Agency? In practical terms the creation of an integrated government 
agency would require the establishment of a new authority which would combine the roles at present 
played by the Welfare Branch and the Capital Territory Health Commission. The main arguments in 
favour of the establishment of an amalgamated Health-Welfare Commission are as follows: 

• Integrated approach. The establishment of a generic service would foster an integrated ap
proach to human and social problems, and put an end to artificial distinctions which the 
existing system makes between health and welfare needs. In so doing it would help to end the 
overlap between the present health and welfare systems and would facilitate the co-ordination 
of :services. If there was 'one door on which to knock' the system would be more efficient and 
less confusing for the client. 

• More appropriate setting. Amalgamation would make the Welfare Branch part of an organisa
tion which is explicitly geared to the provision of human services. Such an organisation 
contrasts with the administrative structure within which the Branch operates at present. 

• Economy. Amalgamation would permit the more efficient and economic use of resources. 
I! Rationalisation. The rationalisation of service delivery which the creation of an amalgamated 

agency would foster would have particular benefits in the field of child abuse. This is an area 
in which responsibility is artificially divided between the Welfare Branch and the Health 
Commission. Amalgamation would also be advantageous for those children who come to 
Welfare Branch notice and who require psychiatric assistance. If the two agencies were 
integrated, access to child guidance and mental health services would be facilitated. 

• An appropriate model for the A. C. T. If it is accepted that the Territory's welfare agency needs 
greater identity, autonomy and status, but that, in view of the A.C. T.'s small population, these 
goals should not be pursued by way of the creation of a compI~tely independent welfare 
organisation, then a Health-Welfare Commission is an attractive model. Within such a 
Commission the welfare component would be able to achieve identity and status and yet an 
existing framework would be employed. There would be no need to create a new and indepen
dent agency solely for the purpose of providing welfare services. 

The chief arguments against a Health-Welfare Commission are as follows: 
It Incompatibility. Notwithstanding the attractions of an integrated agency, it can be argued that 

the establishment of a Health-Welfare Commission in the A.C.T. would be impracticable. It 
might not produce an integrated approach to health and welfare problems in the Territory. 
The differences in outlook between those accustomed to working with a medical model and 
those trained in the social welfare field might persist. The yoking together of health and 
welfare workers might be viewed as more likely to produce an uneasy cohabitation than a 
successful marriage. 

• Organisational difficulties. The organisation of the Health Commission social work services is 
not such as would readily lend itself to the creation of a genuinely integrated social work 
agency within a Health-Welfare Commission. The Health Commission's social workers and 
social health visitors are attached to dil'tinct units within the Commission. For example, 
Woden Valley Hospital has its own social workers, as does the Mental Health Branch. Any 
attempt to put an end to existing divisions imd specialisations would be likely to be resisted. In 
particular, the distinction at present made between court-related social work and other forms 
of social work is likely to persist. 

• Unequal partnership. The Health Commission's structure is already complex, and it would 
become more so if the successor to the Welfare Branch were grafted on to it. The task of 
creating a Health-Welfare Commission which would produce a genuinely equal partnership 
would be difficult. Equality would have to be achieved not only in the staffing structure but 
also in the appointment of Commissioners. 

• Different clientele. Although the Welfare Branch and the Health Commjssion provide similar 
types of social work services and there is some client overlap, in general, the populations with 
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whom they deal are not identical. In general terms it can be said that Health Commission 
social work. staff are accustomed to working with persons who voluntarily accept counselling 
and assistance. On the other hand, members of the Welfare Branch, by reason of their links 
with the court, frequently work within a coercive framework. 

• Welfare disadvantaged. In the competition for staff and resources it is possible that a welfare 
agency would be at a greater disadvantage than the present Welfare Branch if this agency were 
made part of u large and powerful medical administration. 

Further, it must not be overlooked tnti', in order to achieve genuinely integrated welfare servkes in 
the A.C.T., more would be required than an amalgamation of the functions at present performed by 
the Welfare Branch and the Capital Territory Health Commission. Although this would remove a 
number of the most unsatisfactory features of the existing system, it would be necessary to invest a 
new Health-Welfare Commission with a co-ordinating function. Ideally such a Commission would 
not only work with other government departments (such as the Commonwealth Departments of the 
Capital Territory, Social Security and Education), but would also co-ordinate their activities and the 
activities of the numerous voluntary agencies. In short then, it can be said that the creation of a 
Health-Welfare Commission might offer advantages, but such a proposal would raise complex 
problems of government and public administration which would require careful examination. This 
Commission has neither the resources nor the expertise to undertake a detailed consideration of 
these problems. 
506. Upgrading of the Welfare Branch If the creation of a Health-Welfare Commission is thought to. 
be undesirable or not a realistic possibility in the near future, then it is clear that any successor to the 
Branch must continue to perform the functions at present undertaken by the Branch and that it must 
continue to co-exist with a large and powerful Health Commission which performs a substantial 
amount of welfare work. This being the case, it is vital that the Welfare Branch be upgraded. The 
serious problems resulting from its lack of status must be solved. Three courses suggest themselves: 

• upgrading the Branch to a Division within the Department of the Capital Territory; 
• creation of an independent welfare agency; or 
• upgrading and transfer to another department. 

507. A Welfare Division of the Department of the Capital Territory In summary the arguments in 
favour of the creation of a Welfare Division to replace the Welfare Branch are: 

• Minimal change. Minimal administrative change would be required. A Welfare Division 
would readily fit into the existing structure of the Department of the Capital Terrritory. 

• Incre"sed status. A Division would have greater visibility, autonomy and status than a Branch. 
It would operate at the same level as those sections of the Department of the Capita! Territory 
which are responsible for other major areas of the Territory'S government. The provision of 
welfare services would no longer be one of a heterogeneous range of responsibilities 
undertaken by the City Manager's Office. 

• Direct access to Secretary. Direct access by the head of a Welfare Division to the Secretary for 
the Department of the Capital Territory would be facilitated. 

Summarised, the arguments against this course of action are: 
• Partial solution. Although the creation of a Division would bring some increase in autonomy 

and status, the result would be, at best, only a partial solution to the Branch's problems. It is 
doubtful whether a Welfare Division would have a clearer identity than a Welfare Branch. 

e Lower status than Health Commission. A Welfare Division would not have the same status as 
the Capital Territory Health Commission or the A.C.T. Schools Authority. 

• Position of Director. The officer in charge of a Welfare Division would be in a far less satisfac
tory position than the permanent head of the equivalent State Department, since the latter has 
direct access to the relevant Minister. 

508. An Independent Welfare Agency An independent welfare agency would be a statutory body and 
could take the form, for example, of a Welfare Commission, Authority or Bureau. Earlier in this 
chapter there is a discussion of statutory bodies.s2 In addition to the general comments there, a 

52 See para.488-489. 
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number of further points can be made. The main advantages of creating an independent welfare 
agency for the A.C.T. would be: 

• Identity. It would be identifiable and have autonomy and status. 
e Independence. It would be independent from some departmental procedures and controls and 

thus be able to channel advice and separate evaluation of policies to the Minister. It would be 
well placed to respond quickly to community needs in accordance with its own policies 
developed to meet the peculiarities of the A.C.T. community. It would be able to develop its 
own styles and methods. 

• Status. It would have status and prestige similar to those of other bodies in the A.C.T. with 
whom it has to relate. This is particularly important with regard to the Capital Territory 
Health Commission and the A.C.T. Schools Authority. 

• Accountability. It would be accountable to the public as well as to the Minister partly because 
of its increased visibility in the community arising from its being more identifiable, but it could 
also have a non-departmental governing body which would provide skills and insights from 
outside departmental structures. 

• Control of appointments. It would relieve the Minister and the department of responsibility for 
day-to-day administration including, for example, 
• appointment of professional staff, and 
• financial administration. 
Control over its own staff appointments would enable an independent welfare agency to meet 
the criticisms of Welfare Branch appointment policies outlined above. 53 

The chief disadvantages of creating an independent welfare agency would be: 
o Extra expense. Additional financial, staff and other resources would be required to enable it to 

function effectively. There would thus be an increase in public expenditure. 
• Overlap. There may emerge considerable overlap both in services provided by, and supporting 

administrative resources allocated to, an independent welfare agency and the Capital Terri
tory Health Commission. It is possible that two agencies of similar status would confuse the 
client pUblic. 

o Yet another authority. The creation of yet another statutory authority would add to the prob
lems of fragmentation in the welfare services unless this new authority absorbed all Capital 
Territory Health Commission functions relevant to child welfare. 

• Inflexibility. An independent welfare agency could well become more and more inflexible as it 
discovered and asserted its independence.54 

• Not justified by population. The population of the A.C.T. is comparatively small, and hence the 
creation of a completely independent agency analagous to a State community welfare depart
ment might not be justified. 

509. Transfer to Another Department Whether a Welfare Division or a completely independent 
agem~y is created, consideration must be given to the possibility of transferring responsibility for the 
provision of the Territory's welfare services to another Commonwealth Department. The argument 
for the retention of this responsibility within the Department of the Capital Territory is that this 
department has the specific task of serving the Canberra community and, by reason of its knowledge 
of, and long experience in dealing with, that community, is the department best placed to administer 
the Territory's welfare services. While the Department of the Capital Territory is well attuned to the 
needs of the A.C.T. community. the local concerns of the Territory would either 'get lost' in the mass 
of broader responsibilities which another Commonwealth Department (such as Health or Social 
Security) must exercise, or attempts would be made to meet A.C.T. needs within rigid guidelines and 
procedures unsuited to local conditions. 

H Para.496. 
S4 See the comment by the Royal Commission on Australian Government Administration: 'For all th.e variety of 

form among statutory bodies and the relative flexibility of their stl'1!ctures to meet given objectives, their 
legislative basis sometimes causes them and others to regard their objectives as unchanging, and makes the 
adjustment of their functions to meet evolving circumstances relatively difficult', 82. 
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Recommendations 
510 The Need for Further Review In the long term the only completely ~atisfact(}ry solution t~ the 
problems facing the A.C.T. welfare services lies in a rationalisation of governn:te.nt wel~are serVIces, 
particularly those at present provided by the Welfare Branch and the. C~pItal Terntory Health 
Commission The integration of tho services offered by these two agencIes IS a necessary first step 
towards the ~reation of a welfare system based on comprehensive poli~ies direct~d t?wards the .most 
effective utilisation and co-ordination of the work of the diverse agencIes operatl?g ~n. th: Terntor?" 
Only if there is created a single government agency, bringing to ~n end the ambigUlt~es. mherent In 

the existing division of responsiblities between the Capit?l TerrItory ~ealt~ C~mmIsslO~ an~ the 
Welfare Branch, will it be possible to create a govern,nent mstrumentahty WhICh. IS cl~arly Identified 
as being responsible for the planning and integration of heaIt.h an~ w~lfare serVIces 10 th~ A<?T. It 
is on the foundation providetj by such an agency ~hat a :atlO~ahsatlOn of welfare serv~ces 10 the 
Territory must be built. The planning ofwelf~re s~rvices ralse~ diffic~1t and complex ~uestlOns, sot;te 
of which have already been outlined.55 Exam1OatlOn of these Issues IS beyond .the avaIlable expertIse 
and resources of the Commission. A public inquiry into AC.T. welfare serVIces should be set UpS6 
and the terms of reference of this inquiry should include: 

• a comprehensive review of welfare ,services in the A .. C.T. with a :iew to putting forward 
proposals for an integrated commumty welfare syst~m m th~ AC.T., .. 

'!!, in particular, an examination of the roles of the CapItal Terntory Health CommISSI?n and the 
Welfare Branch with a view to formulating proposals on the structure and ~unctlOns of an 
integrated health-welfare authority with responsibility for policy-makin?, delIvery of welfare 
and health services and co-ordination of the work of other welfare agencIes (both government 
and non-government) in the Territory; and . 

<» a thorough review of the operation of the Welfare Branch; the Branch's performance. of Its 
functions should be assessed and consideration should be given to all the matters relat10g to 
the Branch which have been identified in this chapter. 

The organisation and delivery of welfare services in Australi~ has recently been ~he ~ubject o.f a 
number of Commonwealth inquiries.57 There exits a substantial body of AustralIan 1O~or~ation 
relevant to the review recommended by the Commission. With regard to the ~ask of deslgnmg ~n 
integrated community welfare system, attention has already been drawn to t.ne need ~o see chIld 
welfare policies as part of a broader policy designed to meet the need~ of the famIly an.d the 
community as a whole.58 The legal framewo.k fo~ an integrated. cOf!1mumty weI,fare sy~tem 10 the 
A.C.T. should be provided b~ community or socI~1 welfare legislation or t~e k10d wh~ch alre?dy 
exi.;ts in States such as Victona59, Western Austraha60 and South AustralIa. The FamIly SerVICes 
Committee explained the nature of the statutes in the two last-named States: 

[I]n some States, notably South Australia and Western Aus.traIia, ~here has been a developmen.t in recent ye~rs 
towards a more 'community'-oriented approach to service dehvery. The Western Aus.trahan Commumty 
Welfare Act, which came into effect on I July 1972, gives the Department for Commumty Welfare a broad 

55 

56 

57 

58 

59 

60 
61 

See para.501-503. . . , d h I 
A similar recommendation was made by the Task ~or~e on Co-ordma.t1on: [W]e recommen t a.t at ~n ear y 
date a review in which the non-government orgamsatlons should be Involved, be made of the sltuatl?n and 
needs of the Ten-itories in relation to health, welfare and community development.: (pa~a. ,256) .. Ea~ly m 1.98 I 
the House of Assemblv was reported as having resolved that a 'broadl~ ?ased mqulI'Y ~e mstlt~ted mto 
welfare services in the A.C.T. (Canberra Times, 11 February 1981). The Mmlster for the CapItal TerrItory has 
indicated that he is carefully considering this resolution. ." , 
In addition to the reports to which reference has already been made (FamIly Se~vlCes Commlflee Report, 1ask 
Force on Co-ordination, and Victorian Council of Social Service Report), .mentlon :an also be made of the 
Australian Government Commission of Inquiry into Poverty, Poverty III Australia, (1975), and Law and 
Poverty in Australia, (1975), and the Report from the Senate Stand~ng Committee on Social Welfare, Through 
a Glass, Darkly, Evaluation in Australian Health and Welfare ServIces, (1979). 
See paraA, n.2 I. 
Community Welfare Services Act 1978 (Vic.). 
Community Welfare Act 1972 (W.A.). 
Community Welfare Act 1972 (S.A.). 
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mandate to enable the development of additional services, not solely in the field of child welfare. Thus whilst 
the Department in the main continues to be particularly oriented to the care of the child there is scope for 
developing other 'community welfare' services .... 
Also in 1972, in South Australia, what had been known as the Department of Social Welfare and of Aborigi
nal Affairs became the Department for Community Welfare un.der. the Community Welfare Act, 1972. Broad
ly speaking this was a move towards a total concern for the welfaT./~ ofthe whole commu(,ity. This included the 
development of services at the local level, the increase of staff F./.vailable to use facilities and the increased 
involvement of local communities through Community Weltr:L'tI~ Consult::;tive Councils and as voluntary 
community aides.62 

In N.S.W. the Community Welfare Bill 1981 has been tl!lb'led, and in Queensland a new family 
welfare statute has been proposed.63 The Department ofthl~ Capital Territory has drawn attention to 
legislation of this kind.64 It also referred to some of tht~ ·difficulties which would be involved in 
developing such legislation: 

[T]here are practical constraints inhibiting the development of community welfare legislation in the AC.T ... , 
Certainly present stringencies do not encourage departmentCL'! recommendation of legislation requiring new 
departmental initiatives at a time when additional resources are not available. 

There are other more general factors which may inhibit such a recommendation. In the A.C.T. there is a strong 
awareness of community welfare needs, and a numb,;, of Departments provide services to meet these needs. 
Ideally, a community welfare ordinance would dra\,' h: ~:;.'th~r a wide range of health, welfare, educational and 
recreational provisions. At present this could be unr~<;'!;:,ic. However, in view of the overlapping and inter
relation of responsibilities that occur in the AC.T. this proposal should be given serious consideration.65 

The submission also noted that, though the Welfare Branch has adopted 'a family oriented approach 
to child welfare', lack of resources and the responsibilities of other Commonwealth departments for 
service provision in the AC.T. have tel1ded to limit the Branch's range of services.66 As with the 
problems posed by a health-welfare authority, the issues to be considered in the design of a 
community welfare system for the AC.T. are beyond the scope of the Commission. Nevertheless, 
this matter should be further examined, with a view to introducing a Family or Community Welfare 
Ordinance in the A.C.T. On no account, however, should a consideration of the broader issues of 
community welfare in the AC.T. or the setting up of the proposed inquiry into welfare services be 
allowed to delay urgently needed reforms in the Territory's child welfare system. 
511. Immediate Solutions The nature of government in the AC.T. and the way that the Territory's 
welfare services have developed would inevitably mean that the recommended review of these 
services and the creation of an integrated government welfare agency would be a slow and complex 
process. The Commission has therefore proceeded on the basis that, though the establishment of a 
central government welfare agency is a desirable long-term goal, the structure of the welfare system 
in the A.C.T. is likely to remain substantially unchanged for some time. Accordingly attention has 
been focused on making recommendations designed to overcome the more immediate problems 
which its inquiries have revealed. New structures and arrangements are proposed to harness and to 
make more effective the existing services. 
512. The Welfare Branch The Welfare Branch should be upgraded to a Division of the Departmerlt 
of the Capital Territory. Of the three possibilities outlined above67 it is this which seems the most 
realistic. The arguments against the creation of yet another independent authority in the Territory 
seem overwhelming, in view of the fact that some of the difficulties now faced in the AC.T. welfare 
system stem from the growth of autonomous authorities. The arguments for a transfer to' another 
Commonwealth department are not compelling. The Department of the Capital Territory is specifi~ 
cally concerned with the Territory's needs and, in default of a radical re-organisation of welfare 
service~ in the AC. T., is the department best placed to administer the Territory's welfare services. 

62 Family Services Committee Report, Vol. I, 124. 
6~ Minister for Welfare, Proposed Family Welfare Legislation: Discussion Paper. (1979). 
64 Department of the Capital Territory, Submission. 12 and 13. 
65 id., 12. In discussing the possibility of a new Family Welfare Ordinance the Submission noted that 'legislation 

with this title might impinge too greatly on the functions of other authorities such as the Capital Territory 
Health Commission'. (13). 

66 id., 11. 
67 Para.506. 
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!?e agency responsi?l~ ror these services must, however, be givan greater status. A separate Div
ISlO~, the Welfare. J?l.vlslOn, should be created immediately. If the officer responsible for welfare 
servI.ces wp,r~ a dI~~slOnal head, this would facilitate his acceSI~ to the Secretary for the Capital 
Te~ntory. HIS posI.tlOn should be further enhanced by giving it legislative recognition. The new 
ChIld Welfare Ordmance should make provision for the appointment of a Director of Welfare. The 
posi~ion of J?irector of Child Wel.fare (at present held by the Secretary for the Department of the 
CapItal Terr~tory) should be .abolIshed and the powers and duties conferred by the present Child 
Welfare Ordmance on the DI.rector of Child Welfare and on the Minister for the Capital Territory 
should be. conferred on .the DIrector of Welfare. Under the present Ordinance, the powers conferred 
on the DIrector of Chlld Welfare and on the Minister are delegated to the Assistant Secretary, 
Welfare. The changes proposed would not only enhance the status and importance of the Director of 
Welfare,. but would a}so result in the legal powers being given to the person who in practice exercises 
them. It IS, however: Import~nt to emphasise that a simple administrative change cannot be expected 
to solve all the problems. facIng the Welfare Branch. The danger with changes of this kind is that they 
c~n prove to be .cos~etIc only. The creation of a new administrative structure must be combined 
~Ith ch~~ges WhICh wIll enable the new Welfare Division to deliver welfare services more effectively. 
fhe maKIng of more fundamental changes must await the outcome of the inquiry recommended 
earlier in this chapter.68 

513.. The Youth Advocate It will be recalled that the Youth Advocate will have a number of roles. In 
re.latlOn to o!fenders he will, at the dispositional stage, advise and assist the Childrens Court.69 He 
wIll have a sImilar role in care proceedings and will, in addition be responsible for the initiation of 
these proceedings.70 It is the last-mentioned function which is p~rticularly relevant to the problems 
d.iscussed in t~is ch~pter. In .individual cases involving children in need of care.he will provide a 
sIngle, c.le~rly IdentI~ed 0!'flcial who will have the power and responsibility to take resolute action 
~hen .thIS IS needed. He:: wII~ thus stand. at the centre of the range of fragmented welfare services. In 
sItuatIOns .when a case I~ ~e.mg dealt wIth by a number of agencies and it is not clear which agency 
has the pnmary responsIbIlIty for the case, he will be able to make the decision on the initiation of 
care proceedings. Thus the Youth Advocate proposal is offered as a partial solution to the problems 
posed by the fragmentation and lack of co-ordination noted in the AC.T. welfare services. In 
particul~r, he will b~ ~ble to act in situations in which responsiblity for a case of child abuse or 
neglect IS presently dIVIded among a number of agencies. Although the creation of a central govern
ment welfare agency seen to be responsible for welfare services in the AC.T. would do much to 
solve the problems stemming from lack of co-ordination, it would not obviate the need for the Youth 
J\~vocate. A~ h.a~ b~en explained71

, the Commission sees considerable merit in transferring responsi
bIlIty for the mitIatlOn of care proceedings to an official independent of all service-delivery agencies. 
Further, no maHer what re-organisation of the AC.T. welfare services occurs the Youth Advocate 
should retain the roles of advising the Childrens Court on disposition and monitoring the implemen
tation of dispositional orders. 
~ 14. The Standing Committee of the Childrens Services Council As it seems likely that a number of 
Ind.epende~t. welfare agencies will continue to operate in the Territory, no one person or agency will 
be In a .~ositIon to ~nsure that efforts in a particular case will be co-ordinated. In default of a single 
controHlllg authonty, the Standing Committee of the Childrens Services Council has been put 
f~rward as a means by which those invo~ved in. handling a particular case can be brought together to 
diSCUS~ the roles played by the agencIes whICh they represent. The Committee would have no 
authonty to compel an agency to provide a particular service or to transfer a case to another agency. 
The only ~ourse open to a member of the Standing Committee who is dissatisfied with the handling 
?f a. pa:tlcular case ~ould be to refer it to the Childrens Services Council, where the policy 
ImplIcatIOns can be dIscussed. If, for example, two agencies are performing a similar role with 
regard to a particular family, discussion at Council level might clarify the problem. Or if the 
problem stems from staff shortages being experienced by a particular agency the Council will be 
able to publicise the matter and bring pressure to bear to secure further staff f~r the agency. 

68 
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See para.5lO. 
See para. 163f. 
See para.313f. 
See para.3 13f. 
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515. Funding The subject of funding of welfare services in the A.C.T. has attracted a considerable 
amount of attention in the Territory and has generated a substantial amount of controversy.72 As has 
been explained earlier in this report7J , the Welfare Branch underwrites the cost of care of children 
informally placed in homes run by voluntary agencies. It also makes payments towards the upkeep 
of children placed in such homes pursuant to orders of the Childrens Court. The Child Welfare 
Ordinance makes specific provision for the Minister of the Capital Territory to make payments in 
respect of the accommodation ofwards.74 The Ordinance also provides for the Minister to reimburse 
Dr Barnardo's or Marymead Children's Centre in respect of the costs of the care and upkeep of 
children placed with either of these organisations.7s In the course of its inquiry, the Commission 
heard a substantial amount of criticism of existing funding arrangements. From the point of view of 
some voluntary agencies these arrangements are unsatisfactory. When, with the approval or at the 
request of the Welfare Branch, a voluntary agency provides care for a child, it receives a certain sum 
in respect of that child. Under the existing system it is extremely difficult for voluntary agencies to 
plan ahead or to develop their own programs. Unless these programs are of a kind which the Branch 
is authorised to fund, an agency has no guarantee that it will receive the necessary funding. Further, 
problems can arise when children voluntarily seek admission to a non-government home. Although 
the Branch does underwrite the cost of care of such children, the agency cannot be sure that, in a 
particular case, it will do so. If an agency in.dependently accepts a child there may be so.me 
uncertainty as to whether it will be reimbursed in respect of that child. It is most important to avoid a 
situation in which it is felt that a matter must be taken before a court in order to secure an 
authorisation of the expenditure of government funds for the child's maintenance. Also the existing 
arrangements can create pr,essure on a voluntary agency to accept children referred by the 'Nelfare 
Branch rather than those in other categories. The present system places the Branch in a very 
powerful position. If it chooses to place children with an agency, funds follow and the agency has an 
assured income. If the Branch does not choose to place children with it, the agency might suffer 
financially. The income which a voluntary agency receives can vary significantly according to the 
number of Welfare Branch children which it has in its care. A further objection to the present 
arrangements is that they can operate in such a way as to make those running children's homes 
reluctant to discharge children from their care. As a Canadian report has noted, under such a system 
child care agencies get mOliley for every day a child remains in care. They lose funds the moment a 
child is discharged from their care.76 The making of detailed recommendations regarding the financ
ing of welfare services in the A.C.T. is beyond the expertise of the Commission. With the exception 
of one provision relating to the financing of arrangements made under child care agreements77

, the 
proposed Child Welfare Ordinance does not deal with financial matters. Clearly, however, it is 
necessary for the new Ordinance to deal with this important subject. It is a matter on which the 
Department of the Capital Territory, in consultation with the relevant voluntary organisation.s, will 
be able to formulate proposals which can be incorporated into the new Ordinance. What is needed is 
a much more flexible system which will permit the Welfare Division to enter into a variety of 
arrangements with voluntary agencies78 and which will permit these agencies to develop their own 
programs without the constraints which accompany a system of per capita funding. The Childrens 
Services Council should give specific consideration to the subject of the funding of welfare services 
in the A.C.T. Two further matters require attention. Earlier in this report it has been recommended 

72 See, for example, a report of a meeting of the House of Assembly at which it was recommended that there be 
an urgent review of departmental procedures for the allocation of welfare and community grants. Canberra 
Times, I November 1980. See also editorial, Canberra Times, 14 February 1981. 

73 Para.271. 
N Child Welfv.re Ordinance 1957 (A.C.T.), s.21(2). 
75 id., s.27 A _ s.27C. These provisions apply to 'approved organisations'. For the purposes of these provisions 

Dr Barnardo's and the Trustees of the Franciscan Missionaries of Mary are 'approved organisations'. Note 
that the rate of reimbursement is, in s.27B, the same as that payableunders.18(1)(c) of the Ordinance. This has 
been rendered meaningless by the fact that s.18(1)(c) has been repealed. 

16 Admittance Restricted, 89. 
77 See para.286. 
78 The Department of the Capital Territory drew attention to the need for flexible arrangements to pel'mit the 

Department to purchase services from non-government organisations. Submissions, 24. 
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that the Childrens Court have the power to make specific residential placements.79 If this is to be a 
realistic possibility, it must be clear that, when such a placement is made, the necessary financial 
arrangements will be made to permit the person or agency named in the court's order to accept the 
care of the child. Provision should also be made for the Childrens Court to order that a person 
responsible for a child should contribute to his upkeep while he is in a residential placement. Cases 
have been brought to the Commission's notice in which children of relativl~ly affilUent parents have 
been' admitted to homes run by voluntary organisations. The Child Welfare' Ordinance contains no I 
general provision empowering the Childrens Court to order that a person responsible for a child 
should contribute to his maintenance while that child is in a residential plac1ement.8o The new 
Ordinance should embody such a provision. 
516. Childrens Services Council The proposals relating to the Youth AdvQlcate and the Standing 
Committee are designed to provide solutions to problems arising in the course of the day-to-day 
handling of individual cases. The Childrens Service Council, in contrast, is; intended as a policy
making body whoee primary purpose would be to harness existing services and to make them into a 
co-ordinated, integrated system. The Commission's recommendations on this body are thus directly 
relevant to the organisational and administrative issues which have been the subject of this chapter. 
The Council should assume an important role in the development of welfare policies in the Terri
tory. Under the Child Welfare Ordinance, provision is made for the establishment of a Child 
Welfare Committee8I, but, though this committee did function at one time, it has not met for some 
years. The relevant provisions of the Ordinance are unsatisfactory in that they merely empower the 
Minister to establish the Committee, confer no powers on it, and fail to give a clear indication of its 
functions. Although this Committee no longer meets, there are two child welfare committees at 
present meeting in the Territory. First, there is the A.C.T. Children's Advisory Committee, estab-
lished by the Minister for the Capital Territory in 1980. Its membership consists of representatives of 
voluntary agencies, the Childrens Services Sub-Committee, the House of Assembly, the Australian 
Federal Police, the A.C.T. Schools Authority, tile Office of Child Care of the Commonwealth 
Department of Sociai Security, the Capital Territory Health Commission, and the Welfare Branch of 
the Department of the Capital Territory. The second committee is the A.C.T. Consulative Commit-
tee on Social Welfare Sub-Committee on Childrens Services. This committee is concerned mainly 
with child care facilities and consists of persons with a special interest in child care and family 
welfare programs. It advises the Office of Child Care of the Commonwealth Department of Social 
Security. The proposed Childrens Services Council would differ from these two committees in 
important respects. It would not be merely advisory and would have powers and functions which are 
clearly defined in the new Child Welfare Ordinance. It would be required to meet regularly. It is 
recommended that, when the Childrens Services Council is established, the AC.T. Children's Ad-
visory Committee and the Sub-Committee on Children's Services be abolished. 
517. Frmctions of the Council The functions of the Childrens Services Council should include:82 

• the review of existing services and the identification of overlaps and deficiencies; 
e the making of recommendations for the improvement of current practices and for the pro

vision of new services; 
• the better co-ordination of existing services; 
• the investigation of matters referred to it by a member of the Council or by the Minister for the 

Capital Territory; 
• the formulation of welfare policies and objectives; 
• the monitoring of current welfare policies and programs and the commissioning of research 

into the causes, extent and treatment of youth problems in the AC. T.; 
• examim!(tion of the funding of voluntary organisations; 

79 Para.225. 
80 But see the limited power conferred by the Child Welfare Ordinance 1957 (A.C.T.), s.27C. 
81 Child Welfare Ordinance 1957 (A.C.T.), s.8-1O. 
82 This list of suggested functions owes something to the recommendations put forward in the Norgard Report 

with regard to the proposed Victorian Family Welfare Council (33-34). See also the Community Welfare 
Services Act 1978 (Vic.), s.l2 regarding the structure and functions of the Child Development and Family 
Services Council. I I 
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• the initiation and organisation of meetings or seminars and the issuing of information or 
discussion papers; and ' 

• the pres~ntation of an annual report to the Minister for the Capital Territory, to be tabled in 
the ParlIament and the AC.T. House of Assembly. 

Most of these functions do not require comment or explanation, since the above list has been 
formulated to overcome the problems identified in this chapter. However, mention must be made of 
the Council's responsibility for the preparation of an annual report. In addition to analysing and 
pUblicising problems in the planning and delivery of welfare services, the report should contain 
detailed statistics on to the operation of the child welfare system in the AC. T. One of the results of 
fragmentation in the system is fragmented record keeping. No agency is in a position to compile 
comprehensive statistics since no agency has access to all the relevant data. The Childrens Services 
Council should be well placed to compiie comprehensive statistics. The types of statistics which it 
should compile have already been discussed.83 The precise form and content of the statistics should 
be decided by the Council, since its members will be well qualified to determine the type of 
information which they require in order to assess the operation of the system and to formulate 
proposals for change. Voluntary organisations, for example, should be required to furnish informa
tion.on the children cared for, the nature of the difficulties which brought them to notice, the type of 
serVIce provided, and, in the case of agencies providing residential care, the children's length of stay. 
S~c~e!arial and clerical support for the Council should be provided by the proposed Welfare 
DIVISIOn. The present Welfare Branch already provides such services for its inter-agency Child 
Abuse Committee.84 

518. Membership of the Council 
bers: 

The Council should be made up of the following ex officio mem-

• the Childrens Magistrate; 
e the Youth Advocate; 
e the Director of Welfare; 
Eil a representative of the Capital Territory Health Commission; 
• a representative of the Australian Federal Police; 
8 a court counsellor attached to the Family Court of Australia in the AC.T.; 
tii) a representative of the AC.T. Schools Authority; 
S a representative of the Office of Child Care of the Commonwealth Department of Social 

Security; and 
•. a member of the House of Assembly. 

In addition, the Minister for the Capital Territory should be empowered to appoint representatives 
of voluntary organisations, including those responsible for the care of mentally ill and handicapped 
children and children of migrants, and those who provide residential and child care facilities and 
general welfare and counselling services. Adequate representation of voluntary organisations is 
particularly important in view of the substantial contribution which these organisations make to the 
provision of services in the AC.T. With regard to these groups, the Childrens Services Council 
shou!d consider problems relating to co-ordination, the definition of their respective roles, and 
fundmg arrangements.85 The presence of a member of the House of Assembly is designed, within the 
limits imposed by the structure of government in the Terrhory, to bring to the welfare system a 
degree of accountability to the community which it serves. The objective of the Council would be to 
bring together the various elements in the AC.T. welfare system. Only if this is done will it be 
possible to move towards an integrated and properly planned range of services. In moving towards 
this goal, the aim must be to preserve the healthy diversity which at present characterises the 
Territory's services. Wherever possible clients should not be deprived of the opportunity to choose 

83 

84 

85 

Para.16. 
See para.377. 
The Commission is aware of the existence of the Community Development Fund and of the system for 
determining the making of grants under that fund. Obviously duplication of effort should be avoided, but it is 
considered that the Childrens Services Coundl could play a useful role by examining the child welfare 
implications of funding policies. 
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between statutory and voluntary agencies. This aim can be achieved, and the existing range of choice 
retained, only ~ithin the framework of a Council which is genuinely representative of the numerous 
welfare agencies. There would, of course, be no reason why the Council should not form subcommit
tees (for example, on child care) to deal with specific aspects of the system. Finally, although the 
function of the Childrens Services Council is to bring together the various elements in the A.C.T. 
welfare network, it should be noted that co-operation and co-ordination cannot be arbitrarily 
imposed. The Commission agrees with the emphasis which the Council of Social Service in the 
A.C.T. placed on agencies' voluntary participation in procedures designed to achieve co-ordination. 
Ultimately the welfare system must rely on the various agencies' commitment to the provision of 
effective and responsive services.86 

519. Cost The Commission has elsewhere laid stress on the need for close attention to be paid to 
the cost of implementing law reform proposals.s7 In formulating its proposals for the reform of child 
welfare laws in the A.C.T., the Commission has given careful consideration to the cost of the 
proposed reforms and to the need -·0 ensure that any increases in personnel are kept to a minimum. 
Although some of the propo:;als in this report involve the creation of new bodies, their establishment 
should result in little or no extra cost to the Commonwealth. Most of the proposed members of the 
Childrens Services Council and the Standing Committee of that Council are already serving mem
bers of the Commonwealth. So far as new positions are concerned, there are two which must be 
mentioned. These are the Childrens Magistrate and the Youth Advocate. It is contemplated that the 
Youth Advocate will have an assistant and a staff of no more than two. It is the Commission's view 
that the advantages to be derived from the appointment of the Childrens Magistrate and the Youth 
Advocate would amply justify the modest expenditure involved in the implementation ofthe recom
mendations contained in this report. 

86 Council of Social Service of the A.C.T., Submission, 10. 
87 ALRC 16 (1980), para.129. 
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Note on Draft Legislation 

Relationship with Commonwealth Laws 
1. Inconsistent Commonwealth Laws The Commission has prepared draft legislation to give effect to 
its report. The present child welfare law of the AC.T. is the Child Welfare Ordinance 1957, but it 
should be completely replaced by another Ordinance. There is, however, a problem in that the new 
Ordinance, to be fully effective, must override or have effect notwithstanding several Common
wealth Acts, including the Crimes Act 1914 and the Family Law Act 1975. The provisions proposed 
for dealing with young offenders convicted in the Territory of offences against Commonwealth laws 
are entirely different from the penalties provided by those laws. Sub-section 20C(1) of the Crimes 
Act 1914 provides that a 'child or young person' who, in a Territory, is charged with or convicted of 
an offence against a law of the Commonwealth (as distinct from a law of the Territory) may be dealt 
with as if the offence were an offence against a law of the Territory. Apart from anything else, the 
uncertainties of this section, which does not define 'child or young person', should not be allowed to 
continue and section 4 of the draft Ordinance provides that sub-section 20C(1) of the Crimes Act 
1914 is not to have effect with respect to a child who, in the Territory, is charged with or convicted of 
an offence against a law of the Commonwealth. 
2. A Commonwealth ActWecessary An Ordinance under the Seat of Government (Administration) 
Act 19 I 0 cannot have effect in so far as it is inconsisteilt with, or affects the operation of, an Act. The 
Commission therefore proposes that the new Child Welfare Ordinance should not come into oper
ation until Parliament has passed an Act providing that the Ordinance is to have effect notwithstand
ing anything in an Act. A similar provision may be required for any Ordinance that amends the new 
Child Welfare Ordinance. 

3. Possible Inconsistent Proceedings It has been suggested to the Commission that legislation wiII be 
needed to ensure collaboration between the Family Court and the Childrens Court where there are 
proceedings in each court affecting the child, e.g. custody proceedings in the Family Court and care 
proceedings in the Childrens Court. Insofar as a problem does or might exist, the Commission is not 
convinced that legislation is the appropriate solution, but if it is, the proper legislation would not be 
an Ordinance of the A.C.T. but an amendment to the Family Law Act 1975. 

Court of Petty Sessions Ordinance 1930 
4. This Appendix also contains an Ordinance to amend the Court of Petty Sessions Ordinanc( 
1930 so as to increase the number of Stipendiary Magistrates by one, thus allowing for the appoint
ment of the recommended Childrens Magistrate. 

Extra-territoriality 
5. The Australian Capital Territory and the Jervis Bay Territory are comparatively small areas 
surrounded by or adjacent to the State of New South Wales. It is by no means unlikely that a child 
whose home is in New South Wales wiII be found, for example, in the AC.T. and to be in need of 
care. Converse circumstances are also possible. The power of the Commonwealth Parliament under 
s.122 of the Constitution to make laws for the government of a Territory authorises laws having 
effect outside the Territory in those cases where there is some adequate connection with the Terri
tory, as for example, where a child whose home is outside the Territory is found in the Territory in 
need of care. The test is whether the law is 'for the government of the Territory', not whether it 
operates extra-territorially.l 

6. The Child Welfare Ordinance attached to the report, therefore, is made to have effect, in 
appropriate and relevant circumstances, outside the Australian Capital Territory and the Jervis Bay 
Territory. The Commission is aware that there may be a difficulty, in some cases, in enforcing the 
provisions of the Ordinance that have extra-territorial effect. 

The Trustees, Executors and Agency Company Ltd v. Commissioner 0/ Taxation (1933) 49 CLR 220; F/rosl v. 
Stevenson (1937) 58 CLR 528; Lamshedv. Lake (1957) 99 CLR 132; Spratt v. Hermes (1965) 114 CLR 226. 
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Transitional Provisions 

7. It is ob~ious that elaborat~ t~ans~tional provisions will be needed because of the repeal of the 
present Ordma?-ce. The COII?mlsslon IS unable to determine what form these transitional provisions 
should take, c?lefly because It does not know the date when the new Ordinance will come into force 
what proceedmgs or other matte~s ~ill be pending at that date and what stage they will hav~ 
rea~hed. Nevertheless, the Commission has set out certain limited transitional provisions in sub
sectt?~s 3(3), (4), (5) and (6). The Commission has also set out in sub-sections 3(7) and (8) a 
provISIon a.dapted. from s.300 of the Bankruptcy Act 1966, which was designed to operate in 
somewhat SimIlar cI~cumsta~ce~. The Co.m!fiission believes it to have been a useful provision and is 
prepared to accept I~S constItutIOnal valIdIty. Re Marc 2. and re McDonald 3 give some idea of the 
problems that can arIse when comprehensive legislation is repealed and replaced. 

(1968) 12 FLR 48 
(1969) 14 FLR 262 
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I 
I 

I 

AUSTRALIAN CAPITAL 
TERRITORY 

CHILD WELFARE 
ORDINANCE 1981-

An Ordinance relating to the welfare of children 

PART I - PRELIMINARY 

Short title 
1. This Ordinance may be cited as the Child Welfare Ordinance 1981. 

Commencement 
2. (1) This Ordinance shall come into operation on a dat(Aixed by the Minister 

by notice published in the Gazette. 
(2) The notice shall not be published until an Act is in force providing that this 

Ordinance is to have effect notwithstanding anything in any other Act. 

Repeal and savings 
3. (1) The Ordinances specified in the Schedule are repealed. 
(2) Sub-section (1) does not have the effect of reviving an enactment specified in 

sub-section 3(1) of the Child Welfare Ordinance 19,57; 
(3) A proceeding instituted before the commencement of this Ordinance under 

the Ordinances repealed by sub-section (1), or a proceeding instituted before the 
commencement of this Ordinance in relatio'n to which the Ordinances so repealed 
would have had effect, may, subject to sub-section (5), be continued and dealt with 
as if those Ordinances had not been repealed. 

(4) The provisions of sub-section (3) are in addition to the provisions of ~ection 
.38 of the Interpretation Ordinance 1967. 

(5) In any proceedings continued as provided by sub~section (3), the Court may 
make such orders in the proceedings or in relation to the child as it would have 
been empowered to make if the like proceedings had been instituted under this 
Ordinance. 

(6) Where, immediately before the commencement of this Ordinance, a child 
was, by·virtue'; of the repealed Ordinances, a ward, there shall be deemed to have 
been made, on the day on which this Ordinance commences, an order under 
paragraph 87(I)(e) that the child be made a ward of the Director. 

(7) Where, by reason of the operation of the preceding provisions of this 
section, a diffic!,llty arises in the application to a particular matter of the provisions 
of this Ordinance or of the repealed Ordinances, the Court may, on the application 
of an interested person, make such order as it thinks proper to resolve the diffi
culty. 

(8) An order so made has effect notwithstanding anything contained in this 
Q~dinance or in the repealed Ordinances. 
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Modification of Crimes Act 
4. This Ordinance applies to a child within the meaning of this Ordinance who} 

in the Territory, is charged with, found guilty or convicted of an offence against a 
law of the Commonwealth to the exclusion of sub-section 20C(1) of the Crimes Act 
1914. 
Modification of Coroners Ordinance 

5. Sub-sections 33(3), (4), (5), (6) and (7) of the Coroners Ordinance 1956 do not 
apply to or in relation to a person who, at the time of the offence, had not attained 
the age of 18 years. 
Interpretation 

6. (1) In this Ordinance, unless the contrary intenticu appears -
"action" includes a suit or an original proceeding between parties but does 

not include a criminal proceeding; 
"adopting parent" means -

(a) a person who has adopted another person by an order of adoption under 
the Adoption of Children Ordinance 1965 or by a deed of adoption and 
where -
(i) such an order has been made in favour of a husband and wife on 

their joint application; or 
(ii) a husband and wife have, by deed, jointly adopted a child, 
includes both the husband and wife; or 

(b) a person whose adoption of another person has effect under Part V of 
that Ordinance; 

"Agreement" means the Agreement a copy of which is set out in the First 
Schedule to the Child Welfare Agreement Ordinance 1941; 

"approved home" means a home approved by the Director for the putposes of 
this Ordinance; 

"attendance centre" means an attendance centre established by the Minister 
under section 147; 

"child" means a person who has not attained the age of 18 years; 
"Childrens Magistrate" means the Stipendiary Magistrate for the time being 

designated under Part III as the Childrens Magistrate; 
"childrens welfare" means the welfare of children in the Territory; 
"Council" means the Childrens Services Council constituted by Part II; 
"Court" means the Court of Petty Sessions; 
"Court of Petty Sessions Ordinance" means the Court of Petty Sessions Ordi

nance 1930; 
"custody", in relation to a child, means the physical control of the child; 
"dentist" means a person registered as a dentist under the Dentists Registration 

Ordinance 1931; 
"Department" means the Department of the Capital Territory; 
"Director" means the Director of Welfare holding office under Part II; 
"Health Commission" means the Capital Territory Health Commission; 
"institution" means an institution established by the Minister under section 

147; 
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"lawyer" means -
(a) a person who has been admitted as a barrister or solicitor, or as both, in a 

State or Territory; 
(b) a person employed by a person who is referred to in paragraph (a) to give 

legal advice; or 
(c) a person who is a member of, or is a person included in a pre'scribed class 

of persons employed by, a prescribed body, being a body that provides 
legal assistance to members of the public or to a class of members of the 
public; 

"medical practitioner" means a person registered as a medical practitioner 
under the Medica!' Practitioners Registration Ordinance 1930; 

"offence" includes an off~nce against a law of the Commonwealth; 
"officer" means a person appointed by the Minister or by the Director to be an 

officer for the purposes of this Ordinance; 
"parent", in relation to a child, includes a step-parent, adopting parent or 

guardian of the child and also includes a person who is by law liable to 
maintain the child; 

"place of safety" means a police station, a hospital or a place the occupier of 
which is prepared to receive and care for a child temporarily; 

"police officer" means a member of the Australian Federal Police; 
"remand centre" has the same meaning as in the Remand Centres Ordinance 

1976; 
"repealed Ordinances" means the Ordinances repealed by this Ordinance; 
"school" includes any place of education or training; 
"shelter" means a shelter established by the Minister under section 147; 
"Standing Committee" means the Standing Committee of the Council; 
"State institution" has the same meaning as in the Agreement; 
"Stipendiary Magistrate", "Chief Magistrate" and "Special Magistrate" have 

the same respective meanings as in the Court of Petty Sessions Ordinance; 
"Supplemental Agreement" means the Supplemental Agreement a copy of 

which is set out in the Second Schedule to the Child Welfare Agreement 
Ordinance 1941; 

"the school-leaving age" has the meaning given to' it by the Education Ordi
nance 1937; 

"the Territory" means the Australian Capital Territory and includes the Jervis 
Bay Territory; 

"ward" means a child who is a ward of the Director by reason of an order or 
declaration made under this Ordinance and includes a child who becomes a 
ward of the Director by reason of the operation of sub-section 3(6). 

(2) A reference in this Ordinance to the parents of a child or to 1 of the parents 
of a child is, where the child has only I parent, a reference to that parent. 

(3) A reference in this Ordinance to the person in charge of a hospital includes 
a reference to a medical practitioner having authority to act on behalf of the 
person so in charge. 

(4) A reference in this Ordinance to the person in charge of an approved home 
includes a reference to a person having authority to act on behalf of the person so 
in charge. 
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(5) A provision of this Ordinance referring to a shelter shall, in relation to the 
Jervis Bay Territory, be read as including a reference to a place of safety. 
Matters to be considered concerning children 

7. (1) In any proceedings in a court having jurisdiction in or in relation to the 
Territory, whether the proceedings are under this Ordinance or under some other 
law, being proceedings against or concerning or affecting a child, the court, shall, 
in the exercise of its jurisdiction or powers, seek to procure for the child such care, 
protection, control or guidance as will best lead to the proper development of the 
personality of the child and to his becoming a responsible and useful member of 
the community. 

(2) In the exercise of a power, whether under this Ordinance or under some 
other law, by a body, authority or person, being a power the exercise of which 
affects or concerns a chUd, the body, authority or person shall seek to procure for 
the child the matters referred to in sub-section (1). 

(3) For the purpose of sub-sections (1) and (2), the court, body, authority or 
person shall have regard to such matters as seem to it or him to be appropriate and, 
in particular, to such of the following as are appropriate: 

(a) the need to strengthen and preserve the relationship between the child 
and his parents and other members of his family; 

(b) the desirability of leaving the child in his own home; 
(c) the desirability of allowing the education, training or lawful employment 

of the child to be continued without interruption or disturbance; 
(d) the desirability of ensuring that the child is aware that he must bear re

sponsibility for anything that he does that is contrary to law; and 
(e) the need to protect the community or a particular person from the violent 

or other unlawful acts of the child. 
(4) This section does not apply to proceedings under the Family Law Act 1975. 

Courts to see that child understands proceedings 
8. (1) In any proceedings in a court having jurisdiction in or in relation to the 

Territory, being proceedings to which a child is a party, and whether the proceed
ings are under this Ordinance or under some other law, the court shall endeavour 
to ensure that the child and any other parties present at the hearing understand the 
nature and purpose of the proceedings and of any order that the court proposes to 
make or has made. 

(2) This section does not apply to proceedings under the Family Law Act 1975. 

PART II - ADMINI§TRATKON 

Director of Welfare 
9. (1) For the purposes of this Ordinance there shall be a Director of Welfare, 

who shall be appointed by the Minister. 
(2) A person shall not be so appointed unless he is a person appointed or 

employed under the Public Service Act 1922 or is otherwise in the service of the 
Commonwealth. 
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Director to provide assistance 
. 10. (1) Fo.r the . purpose of assisting the parents of children, and others, to 

dIsch~rge theIr dutIes and. responsibilities to children adequately, it is the duty of 
the DIrector to do such thm.gs as he maY'properly do, or is required by law to do, 
for the purpose o~ pro~otmg the physIcal, mental, moral, spiritual and social 
development of chIldren m a normal and healthy manner. 

(2) Without limi~ing the ge~erality of ~ub-section (1), the Director may _ 
(a) make advIce and gUIdance avaIlable to the parents of children and to 

others concerned with childrens welfare; and 
(b) arrange for the provision of financial or other assistance to _ 

(i) the parents of children, and others, for or in connection with chil-
drens welfare and, as required, the welfare of particular children· 

(ii) organizations whose objects include the promotion of childre~s 
welfare; and 

(iii) any person for the purpose of lessening the need to bring children 
before a court. 

Youth Advocate 
11. (1) For .the purposes of this Ordinance there shall be a Youth Advocate, who 

shall be appomted by the Governor-General. 

(2) A person shall no~ be so appointed unless he is a person appointed or 
employed under the Publzc Service Act 1922 or is otherwise in the service of the 
Commonwealth. 

(3) The functions of the Youth Advocate are -
(a) the functions conferred on him by this Ordinance or by any other law· 

and ' 
(b)~uch o~her functions, ~f any, relating to childrens welfare as are specified 

m the mstrument of hIS appointment. 
A.cting appointments 

12. (1) The Minister shall appoint a person to act as Director or Youth Advo
cate -, 

(a) during a vacancy in the office. of Director or Youth Advocate, respective
ly, whether or not an appomtment has been previously made to the 
office; or 

(b) during any period, or during all periods, when the Director or Youth 
Advocate, respectively, is absent from duty or from the Territory or is, 
for any other reason, unable to perform the functions of his office 
but a person appointed to act during a vacancy shall not continue so t~ 
act for more than 12 months. 

(2) An appo.intment of a person under sub-section (1) may be expressed to have 
effect only m CIrcumstances specified in the instrument of appointment. 

(3) VV'here a person is acting as Director or Youth Advocate in accordance with 
paragr~lph (l)(b) ~nd the office <?f Direc~or or Youth Advo(~ate, respectively, be
comes vacant w~de that person IS so actmg, then, subject tQi sub-section (2), that 
person may co~tmue so to act until the Minister otherwise directs, the vacancy is 
fille~ or a penod of 12 months from the date on which the vacancy occurred 
expIres, whIchever first happens. 
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(4) The appointment of a person to act as Director or Youth Advocate ceases to 
have effect if he resigns from the appointment by writing signed by him and 
delivered to the Minister. 

(5) While a person is acting as Director or Youth Advocate, he has and may 
exercise all the powers, and shall perform all the functions, of the Director or 
Youth Advocate, respectively, under this Ordinance or under any other law. 

(6) The validity of anything done by a person purporting to act under the 
preceeding provisions of this section shall not be called into question on the 
ground that the occasion for his appointment had not arisen, that there is a defect 
or irregularity in or in connection with his appointment, that the appointment had 
ceased to have effect or that the occasion for hirr! to act had not arisen or had 
ceased. 

(7) This section does not affect the operation of section 8 of the Interpretation 
Ordinance 1967. 
Advice and assistance by Director and Youth Advocate 

13. The Director and the Youth Advocate shall give to the Council and to the 
Standing Committee such advice or assistance as the Council or Standing Com
mittee reasonably requests. 
Childrens Services Council 

14. (l) For the purposes of this Ordinance there is constituted a body to be 
known as the Childrens Services Council. 

(2) The Council consists of -
(a) the Director; 
(b) the Childrens Magistrate; 
(c) the Youth Advocate; 
(d) a person appointed by the Health Commission; 
(e) a police officer appointed by the Commissioner of Police holding office 

under the Australian Federal Police Act 1979; 
(f) a member of the Australian Capital Territory House of Assembly elected 

by that Assembly; 
(g) a court counsellor within the meaning of the Family Law Act 1975 ap

pointed by the Principal Director of Court Counselling referred to in 
section 37 of that Act; 

(h) a person appointed by the Australian Capital Territory Schools Auth
ority; and 

(i) such other persons as the Minister appoints. 
(3) The persons referred to in paragraph (2)(i) shall be persons concerned with, 

or persons associated with bodies, authorities or agencies concerned with, chil
drens welfare. 

(4) The Director shall be the Chairman of the Council and shall preside at all 
meetings at which he is present. 

(5) Meetings of the Council shall be summoned by the Chairman or, in his 
absence, by the Youth Advocate. 
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(6) Meetings of the Council shall be so summoned that a period of not more 
than 3 months elapses between a meeting of the Council and the next meeting. 

(7) If the Chairman is unable to attend a meeting of the Council the members 
present shall elect one of their number to preside at that meeting. ' 

(8) Five members of the Council form a quorum. 
(9) que~tions arising at a meeting of the Council shall be decided by the votes 

of a majorIty of the members present and voting. 
(10) If the voting is equal, the Chairman or other person presiding has a castiug 

vote. 

(11) If a member of the Council other than the Chairman or the Youth Advo
cate is unable to attend a meeting of the Council, a person nominated for the 
purp?se by the member may attend in his place and shall, in respect of that 
meetmg, be regarded as a member of the Council, may vote and shall be taken into 
account in determining a quorum. 

(12~ The proceedings and decisions of the Council are not affected by reason of 
any faIlure to comply with a provision of this section. 
Functions of Council 

15. The functions of the Council are-
(a) !o consider matters related to childrens welfare referred to it by the Min

Ister; 
(b) to consider any other matter related to childrens welfare; 
(c) to make recommendations or suggestions concerning childrens welfare 

t.o the appropriate Minister, Department, body, authority or agency; 
(d) to make recommendations to the Minister with respect to the granting of 

money, or the furnishing of other assistance, to a body authority or 
agency concerned with childrens welfare; , 

(e) to inform itself concerning matters related to childrens welfare; 
(f) to arrange m.eetings for the discussion of matters related to childrens 

welfare; 
(g) to prepare and issue papers related to childrens welfare; and 
(h) to arraI?-ge for the preparation of statistics with respect to any matter 

dealt wIth under this Ordinance or otherwise with respect to childrens 
welfare. 

Annual reports 
16. (1) The Youth Advocate shall, as soon as practicable after each 30 June 

furnish to the Council a report as to the exercise of his powers and the perforrn~ 
ance of his duties and functions during the previous 12 months. 

(2) The Council shall, as soon as practicable after each 30 June but not later 
thaD: each 30 September, ~urnish to the Minister ~. report as to the operation of this 
Ordmance, and as to chlldrens welfare in the Territory, during the previous 12 
months. 

(3) The Minister si1all cause a copy of each report furnished under sub-section 
(2) to be laid before each House of the Parliament within 15 sitting days of that 
House after its receipt by the Minister a.nd shall also cause a copy of each such 
report to be laid before the Australian Capital Territory House of Assembly. 
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Standing Committee of Council 
17. (1) For the purposes of this Ordinance, there is to be a Standing Committee 

of the Council consisting of the members of the Council referred to in paragraphs 
14(2)(a), (c), (d) and (e). 

(2) The Youth Advocate may invite other persons to attend a meeting of the 
Standing Committee but a person so invited is not entitled to vote. 

(3) The Youth Advocate shall be the Chairman of the Standing Committee. 
(4) If the Youth Advocate is unable to attend a meeting of the Standing Com-

mittee, the members present shall elect a person to preside at that meeting. 
(5) Three members of the Standing Committee form C:l quorum. 
(6) The Youth Advocate may and shall, if a member of the Standing Com
mittee so requests, summon a meeting of the Standing Committee. 
(7) Questions arising at a meeting of the Standing Committee shall be decided 

by the votes of a majority of the members present and voting. 
(8) If the voting is equal, the person presiding has a casting vote. 
(9) If a member of the Council appointed under paragraph 14(2)(d) or (e) is 

unable to attend a meeting of the Standing Committee, the person appointing him 
may appoint another person to attend that meeting and the person so appointed 
may attend and vote and shall be taken into account in determining a quorum. 

Functions of Standing Committee 
18. The functions of the Standing Committee are to make proposals, recom

mendations or suggestions as to the welfare of a particular child, including a 
recommendation or suggestion to the Youth Advocate whether he should, or 
should not, make an application to the Court for a declaration that the child is in 
need of care. 
Provision of facilities and staff 

19. The Permanent Head of the Department-
(a) shall provide such assistance or facilities as are reasonably necessary for 

the performance of the functions or the exercise of the powers of the 
Director, the Youth Advocate, the Council or the Standing Committee; 
and 

(b) shall make available to the Director, the Youth Advocate, the Council or 
the Standing Committee the services of such officers of the Department, 
or of persons employed in the Department, as are reasonably necessary 
to assist the Director, the Youth Advocate, the Council or the Standing 
Committee in the performance of his or its functions or the exercise of 
his or its powers. 

Assistance by Departments, &c. 
20. (1) A Department of State of the Commonwealth or an authority or agency 

of the Commonwealth or of the Territory established by law shall, so far as it is 
within its capacity to do so -

(a) assist in giving effect to an order of a court with respect to a child; 
(b) make available to the Director or thf: Youth Advocate such information, 

advice, guidance, assistance, documents, facilities or services as are reas-
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onably necessary or desirable in connection with childrens welfare or as 
to the welfare of a particular child; and ' 

(c) fur~ish to ~he Council or to the Standing Committee such information, 
adVIce, assistance or documents with respect to childrens welfare or as to 
the welfare of a particular child, as the Council or the Standing Commit
tee reasonably requests. 

(~) ~othin~ in an:>: law prevents the disclosure of any information or the 
~~).mshmg of mformatton or any document as required by or under sub-section 

Delegation 

21. (1) The ?irector ?lay, either generalIy or in relation to a particular matter or 
to the matt~rs mcluded m a cl~ss of matters~ by w~iting under his hand, delegate all 
or any of hIS powers or functIOns under this Ordmance or the regulations except 
!his power of delegation, to an officer of the Department or to a person e~ployed 
m the Department. 

(2) A power so delegate? may be exercised or a function so delegated may be 
performed by the delegate m accordance with the instrument of delegation. 

(3~ A delegation under this section is revocable at will and does not prevent the 
exerCIse of a power or the performance of a function by the Director. 

(4) A delegation under this section ce.ases to have effect if the person to whom 
the delega!ion was given ceases to be an officer of the Department or a person 
employed m the Department. 

(5) This section does not extend to a power or function of the Director as a 
member of the Council or of the Standing Committee. 

PART III - THE CHILDRENS COURT 
Childrens Magistrate 

22: (1) The. Governor-General may, by instrument in writing, designate a Sti
pendiary MagIstrate as the Childrens Magistrate. 

(2) Unless sooner revoked, the designation has effect for a period of 5 years or 
until the person sooner ceases to hold office as a Stipendiary Magistrate. 

(3~ Up0!1 the expiration o.f the period in respect of which a Stipendiary Magis
trate.Is deSignated .as th~ Chtldrens Magis~rate, he may, if he is still a Stipendiary 
MagIstrate, be agam deSignated as the Chtldrens Magistrate. 

~ 4) The Go,,:ernor-General shall not designate a Stipendiary Magistrate as the 
Chtldrens M~g~strate unl.ess the Governor-General is satisfied that the person, by 
reason of trammg, experIence and personal qualifications, is a Imitable person to 
deal with matters concerning children. 
Where Childrens Magistrate not available 
. 23. If, ~or any.reason! the Childrens M~gistrate is not available, or if no person 
IS for the tIme bemg deSIgnated as the Chtldrens Magistrate _ 

(a) a no~ification required by this Ordinance to be given to the Childrens 
MagIstrate may be given to the Chief Magistrate, to a Stipendiary Magis
trate or to a Special Magistrate; and 



1 410/ Child Welfare 

(b) anything required or authorised by this Or~inance .to be done b~ the 
Childrens Magistrat(~ may be done by the (:hIef MagIstrate, by a StIpen
diary Magistrate or by a Special Mag;strate. 

The Childrcns Court 
24. (i) The jurisdiction of the Cou~ :- . 

(a) when hearing and determm~ng) w~ether u~der the C?~rt of .Petty 
Sessions Ordinance or otherwIse, an mformatIOn or complamt agamst a 

child; . . bl!+. II d (b) at the preliminary e~amination i~ respect of an mdIcta e Ollence a ege 
to have been commItted by a chIld; or . 

(c) when hearing and determining an application or other proceedmg under 
this Ordinance with respect to a chIld, . . 
shall be. exercised, subject to section. 28, by the Chlldrens :MagIstrate. 

(2) The Court (however constituted) shall, in respec~ of the exercise of jurisdic
tion referred to in sub-section (1), be known as the ChIldrens Court. 
Determination of jurisdiction by reference to age .. 

25. For the purpose of determining the applica~ion of sub-~ectI~n 24(1 ~ WIth 
respect to proceedings concerning a person (not bemg proceedmgs m relat.IOn to 
which section 28 applies), regard shall be had to the age of the person at the tnne of 
the commencement of the proceedings. 
Procedure of Childrens Court . . 

26. (1) The Court of Petty Sessions .Ordinan.ce an~ the rules and regulatIOr:s m 
force under that Ordinance apply, subject to thIS Ord.mance and to the. regulatIons 
under this Ordinance and to any other relevant Ordmance or regul~tIons, to ~nd 
in relation to the Court in the exercise of its jurisdiction referred to m sub-sectIOn 
24(1). . 

(2) The power of the Attorney-General .und~r the Court. of Pettr SessI~ns 
Ordinance to make regulations extends to the ma~mg ?f regulatl.ons, n~L.mcons;,st
ent with this Ordinance, providing for the modIficatIon of ~ny prOVISIOn of th.e 
Court of Petty Sessions Ordinance or of any rule or regulatlOn un~er that. Ordl~ 
nance in its application to or in relation to the Court or. to or. In .rel.atI?n, to 
proceedings before the Court in connection with the exerCIse of ItS JunsdlCtlOn 
referred to in sub-section 24(1). 

(3) In sub-section (~), ':modification~' .includes the omissi~~ or addition of a 
provision and the substItutIOn of a prOVISIOn for another proVISIOn. 

PART IV - CHILD OFFENDERS 

Division I - General 
Saving of other laws .... r 

27. Except as otherwise expressly proVIded by thIS Ordmance, thIS Part does 
not afD~ct the operation of the common law or of any other law. 
Determination of criminal jurisdiction by reference to ag~. . 

28. (1) For the purpose of determining whether an mfo;matIon or co~plamt 
alleging an offence by a person should be heard or determme? by the ChIldrens 
Court, regard shall be had to the age of the person at the tIme of the alleged 
offence. 
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(2) If, at the time of the first hearing of an information or complaint, the person 
charged has attained the age of 18 years and 6 months, sub-section 24(1) does not 
apply with respect to the first and any subsequent hearing of the information or 
complaint. 

(3) A reference in this Part, other than in sections 46 to 52 (inclusive), to a child 
includes a reference to a person who has attained the age of 18 years but had not 
attained that age at the time of the offence or alleged offence. 
Proceedings where child jointly charged with adult 

29. (1) Where a child and a person who is not a child are jointly charged with an 
offence, sub-section 24(1) applies to and in relation to proceedings against the 
child arising out of that charge as though the child had been charged separately. 

(2) Sub-section 24(1) does not apply in relation to the preliminary examination 
in respect of an indictable offence alleged to have been committed jointly by a 
child and a person who is not a child if the Chief Magistrate, having regard to the 
nature of the alleged offence and the time and expense involved in carrying out the 
preliminary examinations separately, so directs. 
Transfer of proceedings 

30. If it appears to a court when hearing an information or complaint against a 
child that the circumstances are such that the child should be dealt with under Part 
V, the court may direct that a copy of the papers, together with any report that the 
court thinks fit to make, be furnished to the Youth Advocate. 
Age of criminal responsibility 

31. (l) A child who has not attained the age of 8 years is incapable of commit
ting in the Territory an offence against a law in force in the Territory. 

(2) There is a rebuttable presumption that a child who has attained the age of 8 
years but has not attained the age of 14 years is incapable of committing in the 
Territory an offence against a law in force in the Territory by reason that the child 
did not have the capacity to know that the act or omission concerned was wrong. 
Power to apprehend under-age children 

32. (1) Where a police officer has reasonable grounds to believe that a person is 
a child who has not attained the age of 8 years ~;md has done or is doing an act 
which, but for sub-section 31(1), would constitute an offence, the police officer may 
apprehend the child, and for that purpose may use such force as is reasonably 
necessary. 

(2) For the purpose of exercising the power con.ferred upon him by sub.,section 
(1), the police officer may enter upon any private or other property and may enter 
any building. 

(3) Upon apprehending a child under sub-section (1), the police officer shall _ 
(a) take the child to one of his parents; or 
(b) if it is not practicable to do so, place the child with a suitable person who 

is prepared to care for him and notify the Youth Advocate that he has 
done so. 
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Divisioll II - Criminal Proceedings against Children 

Interpretation 
33. (1) In this Division, unless the contrary intention appears -
"authorised officer" means -

(a) the Commissioner of Police or a Deputy Commissioner of Police holding 
office under the Australian Federal Police Act 1979 or a police officer 
authorised by either of those officers to act under this Division; or 

(b) a person, not being a police officer, authorised by the Minister to act 
under this Division; 

"to interview" includes to ask questions; 
"police officer", in addition to having the meaning given to that expression by 

sub-section 6(1), includes a person holding office under an Act, under an 
Ordinance or under regulations under an Act or Ordinance and having 
power by virtue of an Act, Ordinance or regulations to arrest or detain a 
person or to take a person into his custody; 

"serious offence" means an offence punishable by imprisonment for a period 
exceeding 6 months. 

(2) For the purposes of this Division, a child is under restraint if he is under 
restraint -

(a) as a result of his having been lawfully arrested or detained; or 
(b) in respect of an offence and a police officer believes on reasonable 

grounds that -
(i) the child has committed the offence; or 
(ii) he would be authorised under a law in force in the Territory to 

arrest the child for the offence. 
(3) If a child is in the company of a police officer for a purpose connected with 

the investigation of an offence or a possible offence and the police officer would 
not allow the child to leave if he wished to do so, whether or not the police officer 
has reasonable grounds for believing that the child has committed an offence and 
whether or not the child is in lawful custody in respect of the offence, the child is, 
for the purposes of this Division, under restraint. 

(4) For the purposes of this Division, a child is not under restraint if he is in the 
company of a police officer by the roadside, whether or not he is in a motor 
vehicle, for a purpose connected with the investigation of an offence, not being a 
serious offence, arising out of the use of a motor vehicle. 

(5) For the purposes of this Division, a child is in the company of a police 
officer for a purpose connected with the investigation of an offence if the child is 
waiting at a place at the request of a police officer for such a purpose. 

(6) For the purposes of this Division, a reference to a child who has committed 
an offence includes a reference to a child who has committed an offence with 
another person or other persons. 
Children not to be interviewed in certain circumstances 

34. (1) Where a police officer -
(a) suspects that a child may have committed a serious offence or an offence 

against the person or property; 
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(b) believes, on reasonable grounds, that a child may be implicated in the 
commission of such an offence; or 

(c) is holding a child under restraint, 
the police officer shall not interview the child in respect of an offence or 
cause the child to do anything in connection with an offence -

(d) unless a person who is not a child or a police officer but is -
(i) a parent of the child; 
(~~! a relative or ~riend of the child acceptable to the child; or 
(m) a lawyer actmg for the child or some o~:ler appropriate person 

acceptable to the child, 
is present while the police officer jnterviews the child or the child 
does the act, as the case may be; or 

(e) unless -
(i) the police officer has taken...reasonable steps to secure the presence 

of a person referred to in paragraph (d); 
(ii) it was not practicable for such a person to be present within 2 hours 

after he was requested to be present; and 
(iii) another person (who may be a police officer) who has not been con

~erne~ in the i?vestigati~n of the offence is present during the 
mterVlew or whlle the act lS done, as the case may be. 

(2) Sub-section (1) does not require a police officer -
(a) to permi~ a person whom the police officer believes to be an accomplice 

?f the .chIld m r~spe~t of the o~en~e to be present while the child is being 
mtervlewed, or IS domg anythmg, m connection with the investigation of 
the offence; or 

(b) to take steps to procure the presence of a person referred to in para
gr:,ph (1)(d) whom he believes to be an accomplice of the child in respect 
of the offence. 

(3) The references in sub-section (2) to an accomplice include references to a 
person whom the police officer believes, on reasonable grounds, to be likely to 
lose, destroy or fa.bricate evidence relating to the offence. 
Limitations in respect of arrest of children 

35. (1) A police officer shall not, except in pursuance of a warrant arrest a child 
for an offence unless he believes on reasonable grounds that - ' 

(a) the child has committed, or is committing, the offence; 
(b) the arrest is necessary or appropriate for 1 or more of the following pur

poses: 
(i) ensuring the appearance of the child before a court of competent 

jurisdiction in respect of the offence; 
(ii) preventing a continuance of, or a repetition of, the offence; 
(iii) preventing the loss or destruction of evidence relating to the of-

fence; and 
~ 

(c) proceedings by summons would not effectively achieve a purpose speci
fied in paragraph (b). 

(2) Nothing in this section affects the operation of the Service and Execution 0/ 
Process Act 1901, the Extradition (Commonwealth Countries) Act 1966 or the Extra
dition (Foreign States) Act 1966. 



1 414 / Child Welfare 

Notification of arrest, &c. 
36. Where a police officer places a child under restraint, he shall forthwith -

(a) take all reasona.ble steps to cause a parent of the child to be notified, 
whether the parent resides in the Territory or not; and 

(b) if he is not an authorised officer, notify an authorised officer. 
Certain arrests n~t unlawful 

37. Where a police officer who a.rrested a child in respect of Ra ')ffence cther
wise than in pursuance of a warrant had the belief referred to in su,::section 35(1), 
the arrest is not unlawful by reason only that an authorised officer did not consent 
to a prosecution or it subsequently appears, or it is found by a court or a jury, that 
the child did not commit the offence. 
Limitations in respect of criminal proceedings against children 

38. (1) A police officer shall not institute a pros~cuti?I? against a. ch~ld ~or an 
offence unless an authorised officer has consented m wnt10g to the mstltutlOn of 
the prosecution and the consent has not been revoked. 

(2) Sub-section (1) does not affect any requirement under some other law to 
Dbtain consent to a prosecution. 
. (3) Fo; the purpose of determining whether he should consent to the prosecu

tion of a child an authorised officer shall have regard to such matters as seem to , . 
him to be relevant and, in particular, to each of the follow1Og: 

(a) the seriousness of the offence; 
(b) the evidence available as to the commission of the offence; . 
(c) the circumstances in which the offence is a!leged to have been commIt-

ted' 
(d) wh~ther the child has previously been found guilty or convicted of an 

offence, whether against a law in force in the Territory or elsewhere, and 
the seriousness or otherwise of that offence; 

(c) the age of the child; 
(1) the apparent maturity of the child; 
(g) the apparent mental capacity of the child; . 
(h) whether the parents of the child appear ~ble and prepared to exerCIse 

effective discipline and control over the chIld; 
(i) whether it would be suf!icient to warn, t~e child, at a police ~ta~iol1, at 

home or otherwise, agamst the commiSSlOn of the same or SImIlar of
fences; 

(j) the prevalence of the. same or simil~r offences; . 
(k) whether the prosecutlOn would be lIkely to be ha:mful to the .chIld, or .to 

be inappropriate, having regard to the persGHahty of the chIld, the CIr
cumstances of living of the child or any other circumstances that the 
authorised officer considers should be taken into account. 

(4) The authorised officer shall not consent to the l?rosecutio~ unless he is 
satisfied, after having considered the matters referred \.0 10 sub-sectlOn (3), that a 
p~'osecuti<: n is justified. 

(5) If an authorised officer consents to the prosecution of a child who ~e knows 
or believes has not previously been convicted of an offence~ whether agamst a law T • 
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iI? ~orce in the Territory or elsewhere, he shall record in writing his reasons for 
gIvmg consent. 

(6) Where a child is under restraint, an authorised officer shall, as soon as 
practicable and in any case within 48 hours after the child was placed under 
restraint, decide whether he will consent to a prosecution of the child and, if he 
does not so consent, the child shall forthwith be released. 
Procedure by summons 

39. (1) A police officer shall not charge a child at a police station with an offence 
unless he is satisfied that proceedings by summons would not be effective. 
. (2) ~or that purpose, the police officer shall have regard to the matters men

tlOned 10 sub-paragraphs 35(l)(b)(i), (ii) and (iii). 
Parent to be informed of charge against child 

40. Where. a child is charg.ed at a police station with an offence, the person who 
so. charged huy? shall forthWIth take all reasonable steps to cause a parent of the 
chIld to be notIfied of the charge and of the time and place when the child will be 
brought before the Court, whether the parent resides in the Territory or not. 
Identifying material 

41.-(1) In this section, "identifying material", in relation to a child, means prints 
of the hands, fingers, feet or toes of the child, recordings of the voice of the child, 
photographs of the child, samples of the handwriting of the child or material from 
the body of the child. 

~2) An .authorised officer or a police officer for the time being in charge of a 
pollce statlOn may take, or cause to be taken, identifying material of a child if _ 

(a) the child, being a child who appears to the authorised officer or police 
officer to have attained the age of 14 years, is in lawful custody in respect 
of an offence and the authvdsed officer or police officer believes, on 
reasonable grounds, that -
(i) !t is I?e~essary to .take the identifying material for the pu;:pose of 

IdentIfY10g the chIld as the person who committed the offence or of 
providing evidence relating to the offence; or 

(ii) the child has committed another .offence and it is necessary to take 
the identifying material for the purpose of identifying the child 
as the person who committed the other offence; or 

(b) the Childrens Magistrate has, under sub-section (4), apnroved the taking 
of the identifying material. .I. 

(3) An authorisl!~ officer or a police officer referred to in sub-section (2) may _ 
(a) make applIcation to the Childrens Magistrate in person; or 
(b) if it is not practicable for him to do so, make application to the Childrens 

Magistrate by telephone, 
for approval to take identifying m ... ierial of a child who is in lawful 
custody in respect of an offence or of a child against whom. proceedings 
have been instituted by summons in respect of an offence. 

(4) The Childrens Magistrate may, if he thinks it proper in the circumstances 
give his approval, in writing, for the taking of specified identifying material and 
shall send the writing to the applicant. 

1 
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(5) The Childrens Magistrate may inform the applicant by telephone of his 
approval and in that case the applicant may proceed under the approval notwith
standing that he has not yet received the writing giving approval. 
Criteria for bail 

42. In determining whether a child who has been charged with an offence 
should be admitted to bail, there shall be taken into account, in addition to any 
other matters that may lawfully be taken into account, the matters specified in sub
paragraphs 35(1)(b)(i), (ii) and (iii). 
Detention of children 

43. (1) Subject to this section, a child who has been charged with an offence and 
is not admitted to bail shall, as soon as practicable, be taken to a sheiter, and shall 
be detained there. 

(2) In the case of the actual or apprehended violent behaviour of the child 
(whether in the shelter or elsewhere) or by reason of th~ seriousness of the offence 
with which the child is charged, an escape, or attempted escape, by the child from 
lawful detention, or for other good cause, the child may be taken to a remand 
centre and shall be detained there. 

(3) If the child requires medical attention, instead of being taken to a shelter or 
remand centre, he may be taken to a hospital and, if the person in charge of the 
hospital consents, be detained there. 

(4) Upon being discharged from hospital, the child may be taken to a shelter or 
remand centre as mentioned in sub-section (1) or (2). 

(5) Where it is necessary to take the child from the place at which the child is 
detained to a court, or from a court to that place, he shall not, unless it is imprac
ticable, be so taken in company with a person under detention who is not a child 
and shall not be placed at the court in a room in which another person under 
detention who is not a child is placed. 
Arrested children to be promptly brought before the Court 

44. (1) Where a child has been charged with an offence and has not been 
released from custody, a police officer shall bring the child before the Court as 
soon as practi.,~able and in any cage within 48 hours after the arrest. 

(2) If ~he child is not so brought before the Court, the child shall forthwith be 
released from custody. 
Exclusion of evidence unlawfully obtained 

45. (1) Where, in proceedings against a child in respect of an offence, upon 
objection being taken to the admission of evidence on the ground that the evi
dence was obtained in contravention of, or in consequence of a contravention of 
or a failure to comply with, a provision of this Ordinance in relation to the child, 
the court is satisfied, on the balance of probabilities, that the evidence was so 
obtained, the court shall not admit the evidence unless it is also satisfied, on the 
balance of probabilities, that admission of the evidence would specifically and 
substantially benefit the public interest without unduly prejudicing the rights and 
freedom of any person. 
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.(2) The matters that a court may hav d' . . . 
satIsfied as requ~red by sub-section (1) incl:d~egar to In deCIdIng whether It is 

(a) the senousness of the offi . th . 

~~~~~;~S!~~ ~;.:~:,/r£~~i;~:~~U:{~o~;~~~n~~~:~~~~~~~;:;t~~~ 
the need to preserve e~idence of th:-ff:t . en t e offender urgently and 

~?:: :~':::t~~h~~~:sn~~ ofthehcontra:~nti?n or/ailure; and 
in consequence of thee c~~tr:~~:~i:! ~:s obtaIne.d In contravention of, or 
provision might have been lawfully obt o.r thde faIlure to comply with, the 

(3) Th 
. aIne . 

e burden of satisfying th rt th . 
tion of, or in consequence of a ~o~~~a a~ eVIdence was. obtained in contraven-
provision of this Ordinance in relation ~e~~onh ~~ ~~ a faIluhre to comply with, a 
that the evidence was so obtained. c I , les on t e person who alleges 

(4) The burden of satisfying the court th t . d '. 
of, or in consequence of a contravention of a eVI. ence obtaIned In. contravention 
of this Ordinance should be admitted in roor a:,aIlurl~ to comply WIth, a provision 
have the evidence admitted. p cee Ings les on the party who seeks to 

(5) This section is in addition to d' " 
rule under which a court may refuse' taonadnO!tlll ~dubsbtutIOn for, any other law or 

. ml eVl en ceo 
Indictable offe~ces to be triable summarily 

46. (1) Subject to sections 47 and 48 h .. 
with an indk£c.ble offence the Court ,w e~e a chIld IS charged before the Court 
summary manner. ' may ear and determine the matter in a 

(2) Sub-section (1) does not ap 1 t ffi 
imprisonment for life. p y 0 an 0 ence that may be punished by 

Committal for trial in certain cases 

47. (~~~re~ chiI? is chaIged before the Court with an offence and-
m:ry :~~se~.o~rempowered to hear and determine the matter in a sum-

(b) :=ttCeroUI'nrtaissu;o empowered but decides not to hear and determine the' 
mmary manner, 

~~~d~~~: :~~11h~ubjec~ ~o this f Ordinance, deal with the charge in ac
relating to indictabf:~~!~Oc~! 0 the Court of Fetty Sessions Ordinance 

Child may elect to be committed for tria'l 
48. (1) Where a child is charged before th C . .. 

the offence is such that if the ch 'ld e ourt WIth an IndIctable offence and 
empowered to deal with it in a ~u were not a child! the Court would not be 
accused, the Gourt shall not so deal ::~~y manne~ WIthout the consent of the 

(2) At th '. I I except WIth the consent of the child. 
the child w~oafsp;~~~::e ~}~;~ tphreoCvl.osl~ort shafll inbform. the child, and any parent of 

, ns 0 su -sectIOn (1) 
(3) If a parent is not present the C t d' . 

a parent to be present. ' our maya Journ the hearing so as to enable 

(4) If a parent is not present at the d' d h . 
less continue the hearing. a Journe eanng, the Court may neverthe-
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(5) The Court may also adjourn the hearing to enable the child or his parent to 
obtain advice. 

. Childrens Court may decline jurisdiction 
49. (1) Where a child is charged before the Court with an indictable offence t~at 

the Court is empowered to deal with in a summary manner, the Court may, of Its 
own motion or on application by or on behalf of the informant, if it is of the 
opinion that the evidence has established a prima facie case ~gainst the acc~sed 
child in respect of an indictable offence, decline to deal with the charge m a 
summary manner and, in that case, shall, subject to this Ordinance, deal with the 
charge in accordance with the provisions of the Court of Petty Sessions Ordinance. 
relating to indictable offences. 

(2) Before so declining to deal with a charge, the Court shall have regard to 
such matters as seem to it to be relevant and, in particular, to each of the follow-
ing: 

(a) the nature of the facts; 
(b) the seriousness of the offence; . 
(c) the circumstances in which the offence is alleged to have been commIt-

ted; 
(d)the age of the child; 
( e) the apparent maturity of the child; 
(f) the apparent mental capacity of the child; 
(g) the suitability of the penalties available to the Court; and 
(h)the difficulty of any question of law that is likely to arise. 

Committal of guilty child to Supreme Court 
50. (1) Where the Court finds a child guilty of an indictable offence, the Court 

may, by order, commit the child to the Supreme Court for sentence and the 
Supreme Court may deal with the child in any way in which it might have dealt 
with him if he had been found guilty of the offence before the Supreme Court. 

(2) Before the Court makes an order under sub-section (I), the Court shall have 
regard to-

(a) the matters mentioned in paragraphs 49(2)(a) to (h) (inclusive);. 
(b) any previous conviction of the child for an offence, whether agamst a law 

in force in the Territory or elsewhere; and 
(c) any report furnished to the Court under section 151. 

Childrens Court to give reasons 
51. Where the Court -

(a) commits a child to the Supreme Court as mentioned in sub-section 49(1) 
or 50(1); or . 

(b) refuses an application made by or on behalf of the informant as men
tioned in sub-section 49(1), 
the Court shall furnish to the Attorney-General a statement of its 
reasons for doing so. 

Remission of matter by Supreme Court 
52. (1) Where a child is found guilty before the Supreme Court of an offence, 

the Supreme Court may remit the case to the Childrens Court and that court may 
deal with the child in any way in which it might have dealt with him if he had been 
convicted of the offence in that court. . 
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(~) An appeal does not lie against an order of remission made under sub
sectIOn (1) but that sub-section does not affect any other right of appeal. 

~3) A child may appeal to the Supreme Court against an order made by 'the 
ChIldrens Court under sub-section (1). 

(4) Where the Supreme Court remits a case as provided by sub-section (1) _ 
(a) the S?preme Court ~ay give directions as to the custody of the child or 

f~r hl~ release on bad, but the Childrens Court may vary or revoke those 
directIOns; and 

(b) the Supreme .Court sha~l~ cause to be transmitted to the Clerk of the Court 
of Petty SessIOns a certmcate stating _ 
(i) the nature of the offence· 
(~~! that the child has been f~und guilty of that offence; and 
(111) that the case has been remitted to be dealt with under this section. 

Division III - Dlsposition of Young Offenders 
Disposition of young offenders 

53. (1) Where a child has been found guilty or convicted of an offence before or 
by a court, t~~ court shal~, ~s soon as practicable and, in any case, within 6 months 
after the findmg or CO~VlctIon, make one or more of the following orders: 

(a) an order repnmanding the child· 
(b) a conditional discharge order· ' 
(c) an order imposing a penalty provided by law with respect to the offence. 
(d) any other order provided by law with respect to the offence. ' 
(e) :VhertJ.a fine is not provided by law with respect to the offe~ce, an order 

Imposmg a fin,e not exceeding $1,000; 
(f) where reparatIOn or compensation is not provided for by law with re

spect to the offence, an order that the child make reparation by way of 
money p.ayment, or pay compensation, in respect of any loss suffered or 
expens~ Incurred by reason of the offence, but so that the total amount of 
reparatIOn or compensation does not exceed $1 000· 

(g) a probation order; , , 
(h) an attendance centre order· 
(i) an ~rder of any of the k~nds'me~tioned in paragraphs 87(1)(b) and (c) but 
. havmg effect for. a .specified ~enod not exceeding 2 years; 

G) an order c.ommlttmg the chIld to a State institution for such period, 
not exceedmg 2. y~ars, as the court specifies; 

(k) an o!der commIttmg the child to an institution for such period not ex-
ceedmg 6 months, as the court specifies." , 

(2) An order may be made under paragraph (l)(g) to commence to have effect 
when an order under paragraph (1)(i), G) or (k) ceases to have effect. . 

(3) The Court shall not make an order _ 
(a) for the imprisonment of a child· 
(b) di~cha~g~ng and r~leasing, or discharging or releasing~ a child upon the 

chIld glvmg securIty to be of good behaviour' or 
(c) ~s me~tioned in paragraph (l)(h), (i), (j) or (k) _ 

(1) ~n a ?ase where the court is not empowered to sentence an adult to 
Impnsonment; 
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(ii) 

(iii) 

unless the court is satisfied that, in the circumstances, no other 
order that might be made is appropriate; or 
for a period longer than the p~riod of imprisonment that might 
have been imposed in respect of the offence if committed by an 
adult. 

Disposition without proceeding to conviction 
54. Where the Court is satisfied that a charge against a child is proved but, in 

the circumstances, and having regard to -
(a) the provisions of section 7; 
(b) the welfare of the child; 
(c) the nature of the facts; 
(d) the seriousness of the offence; 
(e) the circumstances in which the offence was committed; and 
(f) the age, maturity, health and mental capacity of the child, 

the Court is of the opinion that an order of conviction should not be 
made, the Court shall, as soon as practicable but, in any case, within 6 
months -

(g) dismiss the charge; or 
(h) make 1 or more of the orders referred to in paragraphs 53(1)(a) to (g) 

(inclusive) notwithstanding that an order of conviction has not been 
made. 

Conditional discharge orders 
55. For the purposes of this Ordinance, a conditional discharge order is an 

order discharging the child subject to such conditions as the court specifies, being 
conditions to be complied with within such period, not exceeding 6 months, as the 
court specifies. 
Breach of conditional discharge orders 

56. (1) If a child fails to comply with a condition of a conditional discharge 
order applicable to him, the court by which the order was made may, at any time, 
by order served on the child or on one of his parents, direct that the child appear 
before the court at the time and place specified in the notice. 

(2) If the child does not appear before the court as directed, the court may issue 
a warrant for his apprehension. 

(3) The court may make, with respect to the offence with respect to wh~ch the 
conditional discharge order was made, one or more of the orders set out In sub
section 53(1) but not including a further conditional discharge order. 
Fines and like orders 

57. (1) In this section, "fine" includes pecuniary penalty~costs or other amount 
of money ordered to be paid. 

(2) Before a court makes an order imp~sing a fine on a child, the court shall 
have regard to the ability of the child to comply with the order. 

(3) A court may, r:hen making an order imposing a fine on a child, of its own 
motion or on applic~:tion by or on behalf of the child, by order -

(a) allow time fbr the payment of the fine; or 
(b) direct payment of the fine to be made by instalments. 
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(4) A child against whom an order referred to in sub-section (2) has been made 
may, at any time, apply to the court by whic:~ the order was made for an order as 
mentioned in sub-section (3) or for the variation of such an order. 

(5) The powers conferred on a court by this section are in addition to any other 
powers possessed by the court. 
Breach of fines or like orders 

58. (1) Where a child the subject of an order as mentioned in paragraph 53(1)(e) 
or (f) fails to obey the order, the court by which the order was made may, at any 
time, by order served on the child or on one of his parents, direct that the child 
appear before the court at the time and place specified in the order. 

(2) If the child does not appear before the court as directed, the court may issue 
a warrant for his apprehension. 
Enforcement of payment of fines, &c. 

59. (1) In this section, "'fine" includes pecuniary penalty, costs or other amount 
of money ordered to be paid. 

(2) Subject to this sectioJ;t, an order of a court imposing a fine on a child may be 
enforced by any means provided by law for the enforcement of the order. 

(3) A court shall not make an order for the imprisonment of a child in default of 
payment of a fine. 

(4) A warrant shall not be issued committing a child to prison by reason of any 
failure of the child to pay a fine. 

(5) Subject to sub-section (6), where a child fails to comply with an order 
imposing a fine, the court by which the order was made may make one or more of 
the following orders: 

(a) an order remitting the fine or reducing the amount of the fine; 
(b) an order allowing time, or further time, f~r the payment of the fine; 
(c) an order as mentioned in paragraph 53(1)(a), (b), (c), (d), (g) or (h); 
(d) an order that the child be placed in a shelter for such period, not exceed

ing 30 days, as the court specifies; 
(e) an order committing the child to an instituti0J? or State institution for 

such period, {lOt exceeding 30 days, as the court specifies. . 
(6) The C(Jrt shall not make an attendance centre order or an order as referred 

to in paragraph (5)(d) or (e) unless it is satisfied that the failure of the child to 
comply with the order imposing the fine was both wilful and, in the circumstances, 
unreasonable. 
Probation orders 

60. (1) For the purposes of this Ordinance, a probation order is an order 
placing the child under the supervision of the Director or of some other person 
specified in the order (in this section called "the supervisor") for the period speci
fied in the order and r1equiring the child to report to the supervisor at a place and at 
intervals specified by the supervisor. 

(2) A probation order may also contain one or more of the following conditions 
-and provisions: 
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(a) a condition requiring that the supervisor discuss with the child the wel
fare of the child, in particular whether the child should receive some 
form of treatment, or participate in some form of educational, vocational 
or recreational activity or other activity, having as its object the welf~r~ 
of the child; 

(b) a condition requiring the child to take part in a discussion with the super
visor as mentioned in paragraph (a); 

(c) any other condition or any provision that the court considers to be de
sirable in the interests of the welfare of the child, in particular a condi
tion or provision having as its object the avoidance of a repetition of the 
offence or of the commission of further offences. 

(3) The period specified in the order shall not exceed 1 year or, if the court 
considers that, because of special circumstances, a longer period is appropriate, 2 
years. 

(4) The supervisor may, on reasonable grounds and at a reasonable time, enter 
the premises where the child who is the subject of the probation order resides and 
inspect the premises and the child, and the occupier of the premises shall not, 
without lawful excuse, refuse to permit the supervisor to enter the premises and 
inspect the child and the premises. 

Penalty: 
Attendance centre orders 

61. (1) An attendance centre order as mentioned in paragraph 53(1)(h) is an 
order that requires the child, during a period specified in the order but not exceed
ing 12 months, to report at an attendance centre on a specified number of occa
sions, or on such number of occasions in each week as the Director from time to 
time specifies, and to place himself in the custody of the Director. 

(2) The order shall specify the day on which and the time at which the child is to 
report on the first occasion. 

(3) The duration of each period during which the child is to place himself in the 
custody of the Director shall be as specified by the Director. 

(4) All the periods of custody need not be of the same duration but the periods 
shall not be longer than 60 hours in the aggregate in a week. 

(5) The days on which and the times at which the child is required to report at 
the attendance centre after the first occasion shall be as the Director determines 
but the Director shall have regard to any general directions given by the court. 

(6) The days on which and the times at which the child is required to report, and 
the period during which he is to remain in custody, shall be such as, so far as is 
practicable, to avoid interference with the education or training of the child or of 
any genuine religious observance. 

(7) The Director may, for good cause, excuse a child from attendance on a 
particular occasion or on all occasions in a particular week. 
Duties of child under attendance centre order 

62. (1) A child the subject of an attendance centre order is, subject to this 
Ordinance, subject to the reasonable control, direction and supervision of the 
Director or of a person acting under the authority of the Director -
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(a) while he is attending an attendance centre; 
(b) while he is outside the attendance centre in pursuance of a direction of 

the Director; and 
(c) while he is travelling betwe.en the attendance centre and a place outside 

the attendance centre at which he is directed to be. 
(2) A child shall, while he is subject to control, direction and supervision as 

mentioned in sub-section (1) -
(a) engage in such work; 
(b) take part in such activities (whether physical or otherwise); 
(c) attend such classes 01' groups of persons; or 
(d) undergo such education or tr~ining, 

as the Director considers to be in the interests of the child. 
(3) A child is not entitled to any remuneration in respect of work performed in 

pursuance of this section. 
(4) In exercising his powers under this section, the Director shall take into 

account any recommendation made by the court when the attendance centre order 
was made. 
Breach of attendance centre orders 

63. A person in respect of whom, as a child, an attendance centre order WRS 

made and who -
(a) faiis to report at an attendance c~ntre or other place as required by the 

Director; 
(b) fails to comply with, or contravenes, any 1 ule governing the attendance 

centre at which the child is required to report; 
(c) fails to comply with, or contravenes, sub-section 62(2); 
(d) leaves an attendance centre at a time when he should be there; or 
(e) refuses to work or neglects or mismanages his work, 

shall be deemed to have failed to comply with the attendance centre 
order. 

Offences in relation to residential orders 
64. A person in respect of whom, as a child, an order under paragraph 53(1)(i) 

was made and who -
(a) where the order is an order that the person be placed in an approved 

home or that he live at such place as the Director determines - fails to 
comply with the reasonable directions of the person in charge of the 
approved home or place; 

(b) where the order is an order that the person be placed in the care of a 
suitable person - fails to comply with the reasonable directions of that 
person, 
shall be deemed to have failed to comply with the order. 

Breach of probation, attendance centre or residential orders 
65. (1) If a person with respect to whom, as a child, an order of the kind 

mentioned in paragraph 53(l)(g), (h) or (i) has been made has, wilfully and without 
reasonable excuse, failed to comply with the order or with any of the condit~ons of 
the order, the person is guilty of an offence. 

(2) Where a person is convicted of an offence as provided by sub-section(1) or 
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the Court finds such an offence to be proved but does not proceed to a conviction, 
the Court may make one or more of the following orders: 

(a) an order of the kind provided by law with respect to the offenee in 
relation to which the order mentioned in sub-section (1) was made; 

(b) an order -
(i) revoking or varying the order referred to in sub-section (1); or 
(ii) directing the person to comply with tbe order referred to in sub

section (1) in so far as it has not been complied with. 
(3) Sub-section 53(2) has effect with respect to an order made against a child 

under the preceding provisions of this section. 
Revocation and variation of certain orders 

66. (1) The court by which an order as mentioned in paragraph 53(1)(g), (h), (i), 
G) or (k) (in this section referred to as "the previous order") has been made may, of 
its own motion or upon application, make an order revoking or varying the 
previous order or making another order in substitution for the previous order. 

(2) An application in respect of an order -
(a) under paragraph 53(1)(g) - may be made by the child, a parent of the 

child, the person who is by virtue of sub-section 60(1) the supervisor or 
the Youth Advocate; 

(b) under paragraph 53(1 )(h), U) or (k) - may be made by the child, a parent 
of the child, the Youth Advocate or the Director; or 

(c) under paragraph 53(1)(i) - may be made by the child, a parent of the 
child, the Youth Advocate, the Director or -
(i) in the case of an order that the child be placed in an approved 

home - the person for the time being in charge of that home; or 
(ii) in the case of an order that the child be placed in the care of a 

suitable person - that person. 
(3) A copy of an application made by a persm:~ referred to in paragraph (2)(a) 

or (b) or sub-paragraph (2)(c)(i) or (ii) shall be Berved on the other persons men
tioned in the relevant paragraph or sub-paragraph, as the case requires. 

(4) Each person so served shall, unless excused by the court, attend the hearing 
of the application and, if he does not so attend, the court may issue a warral'.t for 
his apprehension. 

(5) The previous order as varied or the order made in substitution for ,the 
previous order shall be an order of the kind mentioned in sub-section 53(1) but the 
court shall have regard to the circumstances at the time of the hearing. 

(6) The court is not bound to make an order as applied for but, subject to sub
section (5), may make any order that appears to the court to be appropriate. 

(7) This section has effect notwithstanding that the child is, whether under an 
order of a court o~ otherwise, for the time being living outside the Territory. 

Divisi()ll IV - Miscellaneous 
Evidence of warnings 

67. (1) Where a child has been convicted or found guilty of an offence or a court 
finds that a charge against a child has been proved, evidence may be given of a 
warning that has at any time been given in the Territory to the child by a police 
officer. 
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(2) Evidence so given is not evidence that the child has committed an offence. 
Adjournment of criminal proceedings 

68. (1) Where it is necessary to adjourn the hearing of a charge against a child, 
the adjournment shall not, except in special circumstances, be for a period that 
exceeds 21 days. 

(2) Where the Court adjourns the proceedings, whether to a time later in the 
same day, to the next day or otherwise, the court may -

(a) release the child if the child and one of his parents give an undertaking 
satisfactory to the court that the child will be present at the next hearing; 

(b) release the child on bail; 
(c) place the child in the custody of a suitable person; 
(d) order that the child be placed in a shelter or a remand centre; or 
(e) if the person in charge of the hospital or approved home consents, order 

that the child be placed in a hospital or an approved home. 
(3) The Court shall not order that a child be placed in a remand centre unless 

the Court is satisfied that, by reason of the actual or apprehended violent be
haviour of the child, the seriousness of the offence, an escape or attempted escape 
by th~ child from lawful detention or for other good cause, it is necessary or 
desirable so to place the child. 
Placing in shelter~ &c. 

69. (1) Where a court, by an order under paragraph 53(1)G), commits a child to 
a State institution, the child shall be placed in a shelter or remand centre until he is 
removed to the institution. 

(2) The child shall not be kept in the shelter or remand centre for more than 14 
days unless the court so orders or the Director approves in writing. 

(3) An order committing a child to a State institution is sufficient authority for 
an officer or police officer to do one or more of the following: 

(a) subject to any contrary provision in the order -
(i) take the child to a shelter or remand centre; 
(ii) take the child from one shelter or remand centre to another; 
(iii) take the child from a shelter to a remand centre or from a remand 

centre to a shelter; . 
(b) take the child to the State institution; 
(c) take the child to the State of New South Wales for the purpose of recep

tion into, and detention in, the institution. 
Children in remand centres 

70. Where a 0hild is in a remand centre under a provision of this Ordinance, the 
Rem'lnd Centres Ordinance 1976 applies to and in relation to that person as though 
he we:re a detainee within the meaning of that Ordinance. 
Remission of time to be spent in institution 

71. Where a child has been committed to an institution by an order under 
paragraph 53(1)(k), the Director may, unless the court otherwise ordered when so 
committing the child, reduce the period specified by the court under that para
graph by not more than one-third of the period so specified. 
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Director may grant leave for special purposes . 
72. (1) The Director may, by instrumen~ in writi~g, on. such terms and condl

tions as he thinks fit, for any reason he thmks fit, mcludmg one or more of the 
following: 

(a) the education and training of the child; 
(b)the employment of the child; 
(c) a compassionate reason; 
(d)the health of the child; 
(e) the recreation of the child; . ' 
(f) the participation by the child in a commumty project or an attendance 

centre program, . ., 
grant leave of absence to a child who has been commItted to an InstItu-
tion by an order under paragraph 53(1 )(k). 

(2) Where a child is outside an institution in pursuance of. leave of ~bsence 
granted under this section, the period for which he was commltted contmues to 
run. 
Other rights and freedoms not affe~ted .... . . 

73. (1) This Part, in so far as It protec~fl a c~tld, IS m addltIon to an~ not m 
derogation of any rights and freedoms of the chIld under some other law m force 
in the Territory and it is not intended to exclude or limit the operation of such a 
law in so far as it is capable of having effect concurrently with this Part. 

(2) This Part does not affect the powers of the Governor-General in the exercise 
of the Royal prerogative of mercy. 

PART V - CHILD CARE PROCEEDINGS 
Division I - Preliminary 

Authorised persons 
74. For the purposes of this Part, "authorised person" means - .. 

(a) a person for the time being appointed in writing by the MmIster to be an 
authorised person for the purposes of this Part; or 

(b) a police officer. 
Children in need of care 

75. (1) For the purposes of this Part~ a child is in need of care if-
(a) the child - . 

(i) has been physically injured (otherwise than by accldent); or 
(ii) has been sexuaIly abused, 

by 1 of his parents or by a member of the household in which. he 
lives or there is a likelihood that he will so suffer such phYSIcal 
injury or sexual abuse; 

(b) the child - . . . . 
(i) has been physically lllJured (otherwIse than by accIdent); or 
(ii) has been sexually abused, 
'- by a person other than a person mentioned in par~gra~h .(a), or 

there is a likelihood that he will so suffer such physlcal mJury or 
sexual abuse, and his parents are unable or unwilling to protect him 
from the injury or abuse; 

(c:) by reason of the circumstances in which the child is living or in which he 
is found-
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(i) the health of the child has been impaired or there is a likelihood 
that it will be impaired; or 

(ii) the child has suffered, or is likely to suffer, psychological damage of 
such a kind that his emotional or intellectual development is or will 
be endangered; 

(d) the child is engaging in behaviour that is, or is likely to be, harmful to 
him and his parents or his guardian are unable or unwilling to prevent 
him from engaging in that behaviour; 

(e) there is no appropriate person to care for the child because -
(1) he has been abandoned by his parents or by his guardian; 
(ii) his parents or his guardian cannot, after reasonable enquiries have 

been made, be found; or 
(iii) his parents are dead and he has no guardian; 

(f) there is incompatibility between the child and 1 of his parents or between 
the child and his guardian; or 

(g) the child is required by law to attend school and is persistently failing to 
do so and the failure is, or is likely to be, harmful to the child. 

(2) In the application of this Part, an authorised person, the Youth Advocate or 
a court shall have regard to the degree of injury, abuse, impairment, likelihood, 
incompatibility or failure and shall disregard any of those things that, in the 
circumstances, appears to be not sufficiently serious or substantial to justify action 
under this Part. 
Where person apparently a child 

76. For the purposes of this Part, a person who appears to an authorised person, 
to the Youth Advocate or to the Court, as the case may be, to be a child may be 
dealt with under this Part as if he were a child and the provisions of this Part that 
refer to a child have effect in relation to the person accordingly, but if it becomes 
known that the person is not a child -

(a) no further proceedings with respect to the person shall be taken under 
this Part; and 

(b) if, by reason of the application of any provision of this Part, the person is 
in an approved home, a hospital, a shelter or a State institution or is ill 
the custody of a person, that provision ceases to have effect with respect 
to the person and the person shall forthwith be released. 

Division II - Child Care Proceedings Generally 
Proceedings with respect to children in need of care 

77. (1) If it appears to an authorised person that a child is in need of care and 
the circumstances are such that action under this sub-section should be taken 
immediately to safeguard the welfare of the child, the authoris~d person may take 
the child into his custody and place him in a shelter or, if the person in charge of 
the approved home or hospital consents, an approved home or a hospital. 

(2) Sub-section (1) has effect with respect to a child who is in the Territory 
not.withstanding that the usual place of living of the child is not in the Territory. 

(3) The authorised person shall, as soon as is reasonably practicable, notify the 
Youth Advocate, or cause the Youth Advocate to be notified, of the name and age 
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of the child, the name of the shelter, approved home or hospital in which he has 
placed the child, of the time when the child was taken into custody and of any 
other relevant circumstances. 

(4) The Youth Advocate shall re~ord in writing particl!lars o~ all notifications 
under sub-section (3) and of any actIOn that he has taken m relatIOn to them. 

(5) The authorised person shall, as soon as is reaso~_ably practicable, take a.l1 
reasonable steps to cause a parent of the child to be not!1ied, whether.the parent IS 
resident in the Territory or not, of the time when the chIld was taken mto custody, 
the name of the shelter, approved home or hospital in which he has placed the 
child and of the other relevant circumstances notified to the Youth Advocate 
under sub-section (3). 

Children in hospital . . . .. . 
78. (1) Ifit appears to an authorised person that a chIld who IS In a hospltalI~ I.n 

need of care, or would, upon leaving the hospital, be in need of ?are, and that .It IS 
necessary to take urgent action to safeguard the welfare ofth~ chIld, the. auth?flsed 
person may, by writing under his hand, dire~t that the chIld. be retame~ m the 
hospital and, subject to this Ordinance, the chIld shall be detamed accordmgly. 

(2) Sub-section (1) has effect with respect to a child who is in a ho~p.ital in the 
Territory and so has effect notwithstanding that the usual place of hvmg of the 
child is not in the Territory. 

(3) The authorised person shall, as soon as is reasonably practicable, notify the 
Youth Advocate or cause the Youth Advocate to be notified, of the name and age 
of the child, of the name of the hospital, of the time at which the direction under 
sub-section (1) was given and of any other relevant circumstances. 

(4) The Youth Advocate shall re~ord in writing partic:rlars o~ all notifications 
under sub-section (3) and of any actIOn that he has taken m relatIOn to them. 

(5) The authorised person shall, as soon as is reaso~ably practicable, take a!l 
reasonable steps to cause a parent of the child to be nO~Ified, whet~er the p~rent IS 
resident in the Territory or not, of the name of the hospItal, of the. tIm~ at whIch the 
direction under sub-section (1) was given and of the other relevant CIrcumstances 
notified to the Youth Advocate under sub-section (3). 

Youth Advocate may direct release of the child 
79. (1) Upon a notification being made as provided by section 77 ?r 78, the 

Youth Advocate may direct that the child be immediately released and, If he does 
not so direct, he shall forthwith notify the Childrens Magistrate of the name and 
age of the child, of the shelter, approved home or hospital in which the child is and 
of any other relevant circumstances. 

(2) If, at the expiration of 48 hours after the child was t~ken into cust?dy under 
sub-section 77(1) or a direction was given under sub-sectIOn 78(1), actIOn ';jnder 
this section has not been taken by the Childrens Nlagistrate, the child shall forth
with be released. 

(3) The Childrens Magistrate may authorise the retention of the child in the 
shelter, approved home or hospital for such period, not exceeding 72 hours reck-
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one~ from the ti~e when the Magistrate gives the authority, as the Magistrate 
specIfies or may dIrect that the child be no lcnger so retained. 

(~) The Childrens ~agistrate. may .act under sub-section (3) without any formal 
he~flng and upon the mformatIOn gIVen to him by the Youth Advocate and the 
Chtldrens Magistrate is not required, before so acting to hear any person on 
behalf of the child or his parents. ' 

(5) If-

(a) the Childrens Magistrate directs that the child be no longer retained. 
(b) the Youth Advocate directs that the child be released· or ' 
~c) the period of 72 h?urs referred to in sub-section (3) e~pires, 

the chIld shall, as soon as IS reasonably practicable, be released and reasonable 
steps taken to return the child to his usual place of living. 

Penalty: 

Application to Court for retention order 
80. (1) If the Childrens Magistrate authorises the retention of the child the 

Youth A?vocate shall forthwith make appropriate enquiries as to the weifare 
of t~e chIld and may make an application to the Court for an order under sub
sectIOn (3). 

(2) Where .the Youth ~dvocate makes such an application, the child shall, 
unless the ChIldrens MagIstrate otherwise directs, continue to be retained in a 
shelter. approved home or hospital. 

(3) The Court shall hear the application and may make an order _ 
(a) that the child be no longer retained; 
(b) authorising th~ contin.ued retention of the child in the shelter, approved 

home or hospItal or hIS detention in some other shelter approved home 
or hospital; or ' 

(c) placing the child in the custody of a suitable person. 
(4) ~n order under paragraph (3)(b) or (c) remains in force for such period not 

exceedmg 7 days, as the Court specifies in the order. ' 

(5) The Court may, upon application by the Youth Advocate make 1 further 
order extending the period specified in the previous order by not ~ore than 7 days. 
Procedure on application 
. 81. (1) Notification ?f an application under section 80 shall, if practicable, be 

gIven to the person havmg the custody of the child and to at least 1 of .his parents 
whether the person or parent is resident in the Territory or not. " 

(2) The child and each person notified under sub-section (1) shall be the respon
dents to the application. 

Application for declaration that a child is in need of care 
82. (~) The Youth Advocate may make an application to the Court for a 

?eclaratIo~ that ~ ~hi1d, being a child who is in the Territory or ordinarily resides 
111 the TerrItory, IS m need of care. 

(2). Before m~king such an application, the Youth Advocate shall consult the 
Standmg CommIttee. 

l 
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(3) The Youth Advocate shall not make such an application unless he is satis
fied that the child is unlikely to receive suitable care unless the Court makes an 
order as mentiont.~d in sub-section 87(1). 

(4) The validity of an application under su~-secti~n (1) shall not b~ called in 
question in any proceedings (whether under thIS Ordmance or ?therwIse) on the 
ground of any failure to comply with sub-section (2) or (3) wIth respect to the 
application. 
Application to be served on parents 

83. (1) A copy Dfthe application shall, if reasonably practicable, be served on at 
least 1 of the child's parents, whether the parent is resident in the Territory or not, 
and on the child if the child has, or appears to have, attained the age of 10 years. 

(2) The child, whether served with a copy of the application or not, and a parent 
or the parents on whom a copy of the application has been served shall be the 
respondents to the application. 
Hearing and determination of application 

84. (1) The Court shall hear the application and -. . .. 
(a) subject to sub-section (2), may make a declaratIOn that the chIld IS m 

need of care; and 
(b) where the Court makes that declaration, shaH make an order with respect 

to the child as mentioned in sub-section 87(1), 
or may dismiss the application. 

(2) The Court shall not make a declaration that the child is in need of care 
unless the Court is satisfied that the child is unlikely to receive suitable care unless 
the Court makes an order as mentioned in sub-section 87(1). 

(3) The question whether a child is in "need of care or is unlikely to receive 
suitable care shall be decided on the balance of probabilities. 

(4) If an order is not made l!nder this section wi~hin. 6 m<?nths ~fter the ma~ing 
of the application, the applicatIOn lapses and the chIld, If he IS detamed or retamed 
under this Part, shall forthwith be released. 

Adjournment of hearing . ' . 
85. (1) The Court may adjourn a hearing under sectIOn 84 from time to time but 

so that a period of adjournment does not, except in special circumstances, exceed 
21 days. 

(2) The Court may, by order, direct that, during the period of an adjournment, 
the child-

(a) live, or continue to live, at home; 
(b) be placed, or remain, in the care of a specified suitable person; . 
(c) live, or continue to live, if the person in charge of the home consents, m 

an approved home; 
(d)live, or continue to live, in a shelter; or . 
( e) be detained or retained, if the person in charge of the hospItal consents, 

in a specified hospital. 
Child care conference 

86. (1) Where the Court adjourns or dismisses an application under section 82, 
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the Court may direct that the Youth Advocate convene a conference to consider 
the welfare of the child, to be attended by one or more of the persons referred to in 
any of the following paragraphs: 

(a) if the Court so orders, the child; 
(b) a parent of the child; 
(c) a person who is or may be concerned with the welfare of the child; 
(d) with the leave of the Cou.rt, a lawyer acting for a person referred to in 

paragraph (a), (b) or (c). 
(2) The Youth Advocate shall attend and preside at the conference and shall 

report the result of the conference to the Court. 
(3) The Youth Advocate shall keep a record in writing of the proceedings at the 

conference. 
(4) Evidence of anything said or of any admission made at a conference refer

red to in sub-section (1) is not, except under sub-section (2) or (5) or with the 
consent of all the persons who participated in the conference, admissible in any 
court, whether a federal court or a court of a State or Territory. 

(5) A person who attends a conference under this section shall not, except as 
permitted by sub-section (4) or with the leave of the Court, disclose any informa
tion furnished to the conference or anything said at the conference. 

Penalty: 
Care orders 

87. (1) The order that may be made under paragraph 84(1)(b) is any of the 
following: 

(a) a supervision order, that is to say, an order as mentioned in section 89; 
(b) an order that the child be placed -

(i) in an approved home; or 
(ii) in the care of a suitable person, whether the person resides in the 

Territory or not; 
(c) an order directing the child to live at such place, whether within the Ter

ritory or not, as the Director determines; 
(d) an order committing the child to a State institution for such period as the 

Court determines; 
(e) an order that the child become a ward of the Director. 

(2) An order as mentioned in sub-section (1) may specify a period during which 
the order is to have effect. 

(3) An order shall not be made as mentioned in paragraph (1)(d) or (e) unless 
the Court is satisfied that no other order mentioned in sub-section (1) would be in 
the interests of the welfare of the child. 

(4) An order may be made as mentioned in paragraph (1)(a) to commence to 
have effect when an order as mentioned in paragraph (1)(b), (c) or (d) ceases to 
have effect. 

(5) An order that the child become a ward of the Director may provide that the 
Director or another person who has the care of the ward shall not, if it is practi
cable to consult a parent of the ward, exercise a power in respect of the ward 
except after consulting a parent of the child. 

i. 
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(6) Where an order is made as mentioned in paragraph (l)(b) or (c), the Direc
tor or an officer may, on reasonable grounds and at a reasonable time, enter the 
premises, whether in the Territory or elsewhere, where the child is living and may 
inspect the premises and the child. 
Access 

88. (1) Where the Court makes an order as mentioned in paragraph 87(1)(b), 
( c), (d) or (e), the Court may, at the same time or at a later time, without applica
tion being made to the Court, make an order with respect to access to the child. 

(2) Before making an order as mentioned in sub-section (1), the Court shall 
have regard to such matters as it thinks appropriate and, in particular, shall have 
regard to the wishes of the child if the child is capable of express.ing them and to 
the conduct and wishes of the parent or of any other person concerned. 
Supervision orders 

89. (1) A supervision order is an order placing !he child under the supervision 
of the Director or of some other person specified in the order (in this section called 
"the supervisor") and containing one or more of the following provisions: . 

(a) a provision requiring the sup~rvisor to discu~s the ~velfare ~f the chIl.d 
with the child, with one of hIS parents or wIth both the chIld and hIS 
parents, in particular whether the child should receive some form of 
treatment, or participate in some form of educational, vocational or 
recreational activity or other activity, having as its object the welfare of 
the child; 

(b) a provision requiring the child or his parents or both to report to the 
supervisor at a place and at intervals specified by the supervisor; 

(c) a provision requiring the child or his parents or both to take part in a 
discussion with the supervisor as mentioned in paragraph (a); 

(d) any other provision that the Court considers to be in the interests of the 
welfare of the child. 

(2) The occupier of premises where a child who is the subject of a supervision 
order resides shall not, without lawful excuse, refuse to permit the supervisor, at a 
reasonable time, to enter the premises and inspect the child and the premises. 

Penalty: 
(3) A provision as mentioned in paragraph (l)(d) may be made so as to impose 

obligations to be complied with by a parent of the child, whether or not th~ pare!1t 
resides in the Territory and whether or not the parent was served as mentIOned In 

sub-section 83(1) or was a party to the proceedings. 
Placing in shelter, &c. 

90. (1) Subject to sub-section (2), a child who has been committed to a State 
institution by an order under paragraph 84(l)(b) may be placed in an approved 
home or a shelter until he is removed to the institution. 

(2) The child shall not be kept in the approved home or shelter for more than 14 
days unless the Court so orders or the Director approves in writing. 

(3) An order committing a child to a State institution is sufficient authority for 
an officer to do one or more of the following: 

Appendix A /433 

(a) subject to any contrary provision in the order - take the child to an ap
proved home or a shelter; 

(b) subject to any contrary provision in the order - take the child from one 
approved home or shelter to another; 

(c) take the child to the State institution; 
(d) take the child to the State of New South Wales for the purpose of recep

tion into, and detention in, a State institution. 
Applications by other persons 

91. (I) If the Youth Advocate has not made an application under section 82 
with respect to a child, a person may, after consultation with the Youth Advocate, 
seek the leave of the Court to make such an application. 

(2) The Court shall hear the person and the Youth Advocate and may make an 
order granting leave to the person to make the application. 

(3) This Part has effect with respect to an application made in pursuance of 
leave so granted and, in such a case, references in the preceeding provisions of this 
Part to the Youth Advocate shall, in relation to the application, be read as refer
ences to the applicant. 
Review of orders on app2ication 

92. (1) Where the Court has made an order under paragraph 84(1)(b) (in this 
section referred to as "the previous order"), the Youth Advocate or any other 
person may make an application to the Court for an order that the previous order 
be varied or revoked or that an order be made in substitution for the previous 
order and the Court shall hear and determine the application accordingly. 

(2) It is not necessary for the Youth Advocate to consult the Standing Commit
tee before acting under this section but he may do so if he thinks fit. 

(3) The previous order as varied or the order made in substitution for the 
previous order shall be an order that the Court is empowered to make under 
paragraph 84(1)(b) but the Court shall have regard to the circumstances as they 
exist at the time of the hearing. 

(4) The Court is not bound to make an order as applied for but, subject to sub
sections (3) and (5), may make any order that appears to the Court to be appropri
ate. 

(5) If the Court considers that the child is no longer in need of care, the Court 
shall revoke the order. 

(6) This section has effect notwithstanding that the child is, whether under an 
order of a court or otherwise, for the time being living outside the Territory. 

(7) The application of this section extends to an order made 011 appeal from an 
order of the Court under paragraph 84(1 )(b). 
Periodical review of orders 

93. (1) Where the Court -
(a) makes an order under paragraph 84(1)(b); or 
(b) makes an order in substitution for such an order, 

the Youth Advocate shall, within 2 months before the expiration of each 
period of 12 months after the making of the order mentioned in para-
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raph (a) or of the making of the order first-ment.ioned inparagra~h .(b!, 
:8 the case may be, apply to the Court for a reVIew ?f the order,. If I~ IS 
still in force, and the Court shall hear and determme the apphcatIOn 
accordingly. . . 

(2) The Youth Advocate shall serve ~rith each copy of the appbcatIOn a st~te
ment as to any ~atter that the Youth Advocate considers to be relevant concermng 
the child. 

(3) If the Court considers that the child is no longer in need of care, the Court 
shall revoke the order. . 

(4) The Court may, in determining an application under sub-~ectIOn (1) C 
(a) direct that the order continue in force for such perIod as the ourt 

specifies; 
(b)vary the order; . b' f 
(c) make an order, being an order under paragraph 84(1)(b), m su StitU IOn 

for the order; or 
(d) revoke the order. . 

(5) The Court shall not give a direction 01' vary or make an or?er .as me?tIOned 
in paragraph (4)(a), (b) or (c) unless it is satisfied that the chIld IS unhkely to 
receive suitable care unless the Court so acts. 

(6) This section has effect notwithstandin~ th~t ~he chil~ is, whethe~ under an 
order of a court or otherwise, for the time bemg hvmg outsIde the Terntory. 

(7) The application of this section extends to orders made ~m ~ppeal ~rom ~n 
order under paragraph 84(1)(b) and, in such a case, the applIcatIOn un er su -
section (I) shall be made to the Court. . 

(8) If the Youth Advocate does not make an application ~s ~rovided by s~bd 
section (1), the order conce~ned ceases to have effect at theexpuatIOn of the peno 
of 12 months after the makmg of that order. 
Service of applications for review. . d _ 

94. (1) A copy of an application under sectIOn 92 or 93 shall be serve 
(a) on the Youth Advocate; . h h 
(b) if practicable, on at least 1 of the. parents of the chIld concerned, w et er 

the parent is resident in the Terntory or not; '1 • 

(c) if the child has attained the age of lO'years, on the chhd concerned, and 
(d) on any other person that the Court dIrects. . 

(2) In the case of an application for the making of an order wIth respect to an 
order as mentioned in - .. 1 b d th 

(a) paragraph 87(1)(a) - a copy of the apphcatIOn shal e serve' on e 

supervisor; l' . h 11 b ed on (b) sub-paragraph 87(1)(b)(i) - a copy of the app lcatIOn s a e serv 
the person in charge of the approved home; . . 

(c) sub-paragraph 87(1)(b)(ii) - a copy of the apphcahon shall be served on 
the suitable person referred to in that sub-paragraph; . 

(d) paragraph 87(l)(c) - a coPy of the application shall be serv~d on the Dl~ 
rector and on the person m charge of the place referred to m that para 
graph; 
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(e) paragraph 87(1)(d) - a copy of the application shall be served on the 
State Minister within the meaning of the Agreement; or 

(f) paragraph 87(l)(e) - a copy of the application shall be s~rved on the Di
rector and on any person in whose custody the ward is for the time being 
placed. 

Application of certain provisions 
95. On the hearing of an application under section 92 or 93, the provisions of 

this Part relating to applications under section 82 apply, so far as applicable, to 
and in relation to the hearing and as though each reference in the provisions so 
applicable to the Court were a reference to the court hearing the application. 
Order to resolve disagreements 

96. (1) Where a disagreement arises between a parent of a child and a person 
having, under this Ordinance, the care of the child, an application may be made to 
the Court for an order resolving the disagreement. 

(2) The application may be made by the chiJd, by the parent or by the person 
having the care of the child. 

(3) Where an order has been made with respect to the child as mentioned in 
paragraph 87(1)(c), the application may be made by the Director. 

(4) Where the application is made by one person, each other person by whom 
the application might have been made shall be the respondents to the application 
and each of them shall be served with a copy of the application. 

(5) On the hearing of the application, the provisions of this Part relating to 
applications under section 82 apply, so far as applicable and subject to any direc
tions of the Court, to and in relation to the hearing. 
Procedure at hearing 

97. (1) The following provisions of this section have effect with respect to the 
hearing and determination of an application or other proceeding under this Part, 
including an appeal from an order made on such an application or in such a 
proceeding. 

(2) The procedure of the court is within the discretion of the court but the court 
shall not act in a formal manner and is not bound by any rules of evidence but 
may inform itself in such manner as it thinks fit and may itself call witnesses or 
require the production of written documents. 

(3) It is not competent for a child or a parent of a child to admit that the child is 
in need of care. 

(4) The court may hear submissions that any of the following persons wishes to 
make: 

(a) the Youth Advocate or other applicant; 
(b) a parent or other relative of the child concerned; 
(c) any person who the court considers is able to inform it on any matter 

relevant to determining the application, proceeding or appeal. 
(5) In particular, the court shall endeavour to ensure that a child concerned 

who is capable of understanding as mentioned in section 8 does so understand and 
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shall receive and consider such representations as the child wishes to make to the 
court in person. 

(6) The court may, for good cause, order that a person (including the child 
concerned or a parent of the child concerned) shall not be present in the room 
where the court is sitting during the whole or such part of the hearing as the court 
determines. 

(7) The validity of an order under this Part is not affected by reason of any 
failure to comply with any of the preceding provisions of this section. 

Division III - Child Care Agreements 
Child care agreements 

98. (1) The Director may, at the request of a parent of a child, approve the 
parent's placing the child under the care and in the custody of a suitable person, 
whether in the Territory or not. 

(2) Before the Director gives his approval, the Director shall -
(a) consider what assistance to the child is possible while the child is in the 

care of his parent; 
(b) endeavour to ensure that a child concerned who is capable of under

standing the proposed arrangement does so understand; and 
(c) receive and consider such representations as a child who is capabl~ of 

understanding the proposed arrangement wishes to make to him. 
(3) Where the suitable person agrees to receive a child under sub-section (1), a 

parent of the child and the Director shall make an agreement in writing with 
respect to the care and custody of the child. 

(4) An agreement under sub-section (3) shall be expressed to be in force for a 
period, not exceeding 3 months, specified in the agreement. 

(5) The parties to an agreement under sub-section (3) may agree to extend the 
period specified in the agreement for 1 or 2 further periods, neither of which shall 
exceed 6 months. 
Agreements not void 

99. An agreement under section 98 is not void or voidable because a parent a 
party to it has not attained the age of 18 years. 
Consent of child over the school-leaving age 

100. An agreement under section 98 with respect to a child who has attained the 
school-leaving age shall not be made without the consent of the child, unless the 
child is incapable of giving consent. 

Determination and expiration of agreements 
101. (1) A party to an agreement under section 98 may determine the agreement 

by giving to the other party not less than 21 days' notice in writing. 
(2) Where such an agreement expires or is determined, the person having the 

custody of the child shall, as soon as practicable and in any case within 21 days 
after the expiration or determination of the agreement, cause the child to be 
returned -

(a) to the parent or other person in whose custody the child was before the 
agreement was entered into; or 
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(b) if there is an order in force placing the child in the custody of some other 
person - to that other person. 

Payments of expenses 
102. The Director may, out of moneys made available by the Parliament, pay to 

a suitable person such amount as he thinks proper in respect of the expenses of 
that person in caring for a child under an agreement under section 98. 

Divisioll IV - Miscellalleous 

Orders to be fur!llished to Director 
103. The Court shall cause a copy of an order under this Part to be furnished to 

the Director and to the Youth Advocate. 
Dispensing with service 

104. The Court may, by order, dispense with service of a notice, order or other 
instrument under this Part upon a particular person or may make an order for 
substituted service of such a notice, order or instrument. 
Procedure where child voluntarily enters a place of safety 

105. (1) Where a child voluntarily enters a place of safety (not being a police 
station), the occupier or person in charge of the place shall, as soon as practicable 
but in any case within 6 hours -

(a) seek the permission of the child to notify a parent of the child that the 
child is in the place of safety; and 

(b) notify the Youth Advocate that the child is in the place of safety and of 
any relevant circumstances. 

Penalty: 
(2) The Youth Advocate shall make enquiries as to the welfare of the child and 

shall consider whether he should make an application to the Court under Division 
2. 

(3) The Youth Advocate shall, as soon as practicable after being notified as 
mentioned in sub-section (1), notify a parent of the child that the child is in the 
place of safety. 
Notification of children in need of care and of child abuse 

106. (1) Where a person, on reasonable grounds, suspects that there exist, have 
existed or may come into existence with respect to a child such circumstances as 
may make it appropriate that proceedings should be taken with respect to the child 
under this Part, the person may notify the Youth Advocate of those circumstances 
or may cause the Youth Advocate to be so notified. 

(2) Where-
(a) a medical practitioner, dentist, nurse, police officer, teacher or person 

employed to counsel children in a school, in the course of practising his 
profession or carrying on his calling in the Territory; 

(b) a person employed in the Department or by the Health Commission 
whose duties include matters relating to childrens welfare, in the course 
of performing those duties; 01' . 

(c) a person providing child care at premises in respect of which a licence 
under Part VII is in force, in the course of providing that care, 

on reasonab!e grounds, suspects that a child has suffered physical injury (other-
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wise than by accident) or has been sexually abused, the person shall notify the 
Youth Advocate accordingly or cause the Youth Advocate to be so notified. 

Penalty: 
Record of notifications 

~07. ,!,he Youth Advocate shall keep a record in an appropriate form of each 
~ottficatton made. to him under section 106 and shall include in the record par
ticulars of any actlOn that he takes in consequence of the notification. 
Protection of persons making notific~tions 

108. (1) Where a person in good faith notifies the Youth Advocate as provided 
by section 106 -

(a) the !10tifica!ion shall not. be held to be a breach of confidence or of pro
fesSIOnal ettquette or ethICS or of a rule of professional conduct· 

(b) no civil or criminal liability is incurred by reason only of the m'aking of 
the notification; 

(c) subject to sub;.sections (2) and (3), the notification is not admissible in 
evidence in any proceedings in a court and evidence of its contents is not 
so admissible; and 

(d) subject to sub-section (2), a person shall not be compelled in any pro
cee?ings. to produ~e the notification or a copy of, or extract from, the 
notificatIOn or to dIsclose, or give any evidence of any of the contents of 
the notification. ' 

(2) Paragraph (l)(c) or (d) does not apply -
(a) in proceedings before the Court under this Part in relation to the child 

concer?ed or before a court hearing an appeal from a decision of the 
Court In any such proceedings; or 

(b) with respect to a charge or allegation made in proceedings referred to in 
para.graph (l)(c) or (d) against a person in relation to his exercising any 
of hIS powers, or performing any of his duties or functions under this 
Ordinance. ' 

(3) Paragraph (l)(c) does not apply where a notification is tendered in evidence 
or ~vid~nce in respect of a notification is given, by the person by whom th~ 
notIficatIOn was, or was caused to be, given. 

(4) This section has effect both within and beyond the Territory and references 
in th.is section to a court include references to a court of a State or of some other 
TerrItory. 
Cessation of Part 

109. (1) This Part and any order or agreement under this Part cease to have 
~ffec! with re~pect to a c~ild upon the child attaining the age of 18 years and, if he 
IS beIng detamed or retaIned under this Part, the child shall forthwith be released. 

(2) Sub-section (1) does not require the release of a person who -
(a) has been found guilty or convicted of an offence and, in relation to the 

finding or conviction, is detained under an order, determination direc
tion, declaration or decision of a court, including a court of a State or of 
some other Territory; or 
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(b) has been charged with an offence and is so detained in relation to the 

charge. 
(3) If a person who is a ward marries before attaining the age of 18 years, the 

person ceases to be a ward. 
P ART VI - WARDS 

Director to be guardian of wards . . . . 
110. (1) Notwithstanding any other law 111 force In the Terr~tory ~elat111g ~o the 

guardianship of children (other th~n the Im"!igratio~ (GuardIanshIp of Chl,ldren) 
Act 1946) the Director is the guardIan of a chIld who IS a ward to the exclUSIOn of 
the parent or other guardian of the child. . 

(2) Sub-section (1) has effect both within and beyond the Territory. 

Incidents of wardship . ' . h' 
111. (1) While a child is a ward of the DIrector, the DIrector has, s~bJect to t. IS 

Ordinance, the care of the child to the exclusion of the ~are!1ts or oth~r g.u.a~dlan 
of the child and has the same rights, powers, duties, obhgattons and habIhtles as 

has a natural parent of the child. 
(2) In particular, the Director -

(a) is entitled to the custody of the ward; and . . . 
(b) has the responsibility for providing or al'rang!ng fo~ the provIsIOn of the 

necessities and amenities of life of the ward, IncludIng -
(i) the maintenance and ~ccommodation of t~e ward; 
(ii) recreation and entertamment for the ward, and 
(iii) the well-being generally of the ward. 

Wards may be placed in homes, &c. . 
112. (1) The Director may place a wa~d 10 the ~are of - . 

(a) a parent or relative of the chIld or WIth some other sUltable person 
(whether in the Territory or not); 

(b) the person in charge of an apP.roved home;. . . 
(c) the person in charge of a hospItal (whether In the Terntory or not), 
(d)the person in charge of a home (whether in the Territory or not) for the 

accommodation of children; or . 
(e) the person in charge of some other appropriate place (whether In the 

Territory or not). 
(2) A person who has the care of a child so plac~dJ~l.his car~ is e?titled to the 

custody and control of the child and has the responsIbllItles speCIfied In paragraph 

111(2)(b). 
ReHgion . . h 'd t b . the 

113. (1) The Director may make such deCISIOns as e ~onsl ers 0 e In 
interests of a ward with respect to religious matters concermng the ward. 

(2) In making such a decision, the Direct~r shaH take into account, so far as 
they can be ascertained after reasonable enqmry - , 

( a) any wishes of the ~far?;. . 
(b) any religious upbrIngmg of the chIld before he became ~ ward, and 
(c) any wishes of a parent of the ward or of a former guardtan of the ward. 
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Visits to wards 
114. (1) The Director or an officer may visit a ward. 
(2) A person who has the care of a ward shall permit the Director or an officer 

to interview the ward apart from the person and to make such inspections and 
examinations as the Director or officer reasonably considers necessary. 

Penalty: 
(3) An officer shall, before interviewing a ward or making an inspection or 

examination as mentioned in sub-section (2), produce to the person who has the 
care of the ward the instrument of his appointment as an officer. 
\Vards running away 

115. (1) In this section, "authorised officer" means an officer for the time being 
authorised by the Director to act under this section. 

(2) An authorised officer may, with such force as is reasonably necessary for the 
purpose) apprehend a ward who has run away, or has been unlawfully removed, 
from his proper custody and shall return the ward to his former custody. 

(3) The operation of sub-section (2) extends to a ward who is not for the time 
being in the Territory. 

(4) A police officer iIlay, if the authorised officer so requests~ with such force as 
is reasonably necessary for the purpose, assist an authorised officer in the appre
hension of a ward under sub-section (2). 
Property of wards 

116. (1) The Court may, upon application by the Director, make an order 
empowering the Director to manage, control or deal with the property of a ward. 

(2) An order under sub-section (1) may make such incidental or supplementary 
provisions as are necessary to give effect to the order. 

(3) The Court shall not make an order under sub-section (1) with respect to 
property if there is some other person, not being the ward, empowered to manage, 
control or deal with the property. 

(4) A copy of an application under this section shaH b~ served on such persons 
as. the Court directs and the procedure upon the hearing of the application shall be 
as the Court directs. 

(5) An order under sub-section (1) is binding on all persons affected by the 
order and each such person shall take steps to give effect to the order so far as it is 
binding on him. 
Payments to ex-wards 

117. Where the Director considers it proper to do so, he may arrange for the 
provision of financial or other assistance, on such terms and conditions as he 
thinks fit, to a person who was at any time a ward. 
Wards from outside the Territory 

118. (1) The Director may, on request by or on behalf of the authority having 
the custody or control in a State or in a Territory (other than the Australian 
Capital Territory or the Jervis Bay Territory) of a child who, under a law in force 
in the State or Territory, is a ward and ha~ entered or is about to enter the 
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Australian Capital Territory or the Jerv~s Bay Territory, by writing under his hand, 
declare the child to be a ward of the DIrector. 

(2) Where the Director makes such a declaration, the child, while in the Austra
lian Capital Territory or the Jervis Bay Territory, shall be deen:ed to be a ward

d 
of 

the Director as though the child had become a ward of the. Direct?r by an or .~r 
under paragraph 87(1)(e) and this Ordinance applies to and m relatIOn to the chud 

accordingly. . . 
(3) A declaration under sub-section (1) ceases to have effect Ifth~ chIl~ ceases to 

be under the custody and control of the authority previously havmg hIS custody 

and control. 
(4) The Director may, on behalf of the C<?mmoweal~h, make ~nancial or other 

arrangements with an authority !eferred to m sub-sectIOn (1) WIth respect to the 
child while he is a ward of the DIrector. 

(5) The Director may make arrangements for the return of a child who has 
becorn.e a ward of the Director under this section to his former custody and, where 
arrangements are so made -

(a) section 115 has effect as though the ward ha? run away; and 
(b)in the application of section 115 as so havm~ effect, a reference to t~e 

former custody of the ward is a reference to hIS custody by the authOrIty 
referred to in ~ub-section (1). 

PART VII - CHILD CARE OUTSIDE THE HOME 

Interpretation 
119. (1) In this Part, unless the contrary intention appears -
"licence" means a licence under this Part; 
"licensee" means the holder of a licence; . ' . 
"service to the community" includes serVIce to a sectIOn of the commumty. 
(2) Subject to sub-section (3), for t~e purposes of this Par: a person is providing 

child care if he provides care for a chIld or a number of chtldren -
(a) where - . ' .' 

(i) the care is provided on a busmess baSIS or on a commumty serVIce 

basis; and . . fl" ~ 
(ii) the care is provided at a place whIch IS not the place 0 lvmg .or 

the time being of any of the children being cared for on that basIs; 

and 1 (. 1 
(b) of all the children for whom care is bein~ provid~d at that pace mc .u-

ding those not being cared for on a busmess baSIS or on a commumty 
service basis) - . 
(i) the number of children who have not attamed the age of 6 years 

exceeds 4; or . 
(ii) the number of children who have not attamed the age of 12 years 

exceeds 8. 
(3) This Part does not apply to or in relation to -

( a) foster care; . 
(b) care provided in a place under the control of the Department, 
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(c) care provided, whether during school hours or not, by the Australian 
Capital Territory Schools Authority; 

(d) care provided by a person in the course of conducting a school that is 
registered under the Education Ordinance 1937; or 

(e) care provided for children as patients in a hospital. 
(4) For the purposes of sub-section (2) _ 

(a) care is provided for children on a business basis if it is provided in the 
course of carrying on a business of caring for children or it is provided 
incidentally to the carrying on of some other business; 

(b) care is provided for children on a community service basis if it is pro
vided as a service to the community or it is provided incidentally to 
providing some other service to the community; 

(c) a child who is received at a place in an emergency or in unexpected 
circumstances shall not be taken into account unless and until the child 
has been cared for at the premises for 10 consecutive days; and 

(d) a child is being cared for at a place notwithstanding a temporary absence 
from that place. 

Licensing of child care 
120. Subject to section 121, a person shall not provide child care, whether for 

reward or otherwise, at any premises unless a licence is in force in respect of those 
premises and the conditions of the licence are being complied with. 

Penalty: 
Exemptions 

121. (1) The Director may, by instrument in writing under his hand, exempt 
specified child care or child care of a specified class from the application of this 
Part where he considers it desirable to do so, having regard to anyone or more of 
the following: 

(a) the circumstances in which the child care is being or is to be provided; 
(b) the number of children cared for or likely to be cared for; 
(c) the nature of the premises at which the child care is being or is to be 

provided; 
(d) the days on which and the times at which the child care is being or is to be 

provided. 

(2) An exemption under sub-section (1) may be for a period specified in the 
instrument. 

(3) The Director shall not revoke or vary an exemption which relates to speci
fied child Gare unless he has, at least 28 days before doing so, given to the person 
providing the child care an opportunity of stating reasons why the exemption 
should not be revoked. 

(4) A copy of an instrument under this section shall be published in the Gazette. 
Licences 

122. (1) The Director may, upon application in writing by a person for a licence 
in respect of premises, by notice in writing served on the applicant _ 

(a) grant the licence; or 
(b) refuse to grant the licence. 
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(2) A licence shall include conditi?ns as to - . 
(a) the maximum number of chlldren for whom care may be provIded under 

the licence; and . 
(b) the ages of the children for whom care may be provIded under the 

licence. 
(3) A licence is subject to such other c?n~itions as th.e. Director thinks fit and 

specifies in the licence, including but not lImIted to condItIons as. to: 
(a) the number of the persons under whose control the chIldren for whom 

care is provided will be placed; 
(b) the qUfr.difications of the persons mentioned in paragraph (a); 
(c) the measures to be taken for the health and safety of the chIldren; 
(d) the buildings and facilities to be used; . .. . 
(e) the insurance of the licensee in respect of any lIabIlIty of the h~ensee 

arising out of or relating to the provision of the care or the premIses at 
which the care is provided; . 

(f) the activities to be provided for the benefit of the c~Ildren.; and 
(g) the management of the premises at which the care 18 provIded. 

(4) Subject to this Ordinance, a licence remains in force for a period of 12 
months from the date on which it was granted. 

(5) At the request of the applicant, the lice~ce .may be expressed to be in force 
for a period of 6 months from the date on whIch It was granted. 
Emergency suspension of licences . 

123. Where the Director is satisfied that there eXIsts an emergency.by .reas~n. of 
which it is desirable to suspend a licence immediately, he may, ~y n~tICe In w~Itmg 
served on the licensee, suspend the licence for the period specIfied m the notIce. 
Direction to comply with conditions . . ., . 

124. (1) Where the Director is satisfied that a C0n.dItl?n to. ~hlch a lIcence IS 
subject has not been complied with., he m~y, by notice m. wntm.g served on the 
licensee inform the licensee that he IS so satIsfied and that, If the lIcensee d~es not 
forthwith comply with the condition, steps may be taken for the revocatIOn or 
suspension of the licence. 

(2) The Director may, having. regard. to a~ explanation so furnished, vary or 
revoke a condition to which the lIcence IS subject. 
Cancellation, &c., of licences 

125. (1) The Director may, upon application by a licensee -
(a) cancel the licence; .,. ". 
(b) suspend the licence for the penod specIfied m the appl~c~tIOn, . 
(c) vary, in the manner specified in the application, a condItIOn to whIch the 

licence is subject; or .... .. 
(d) revoke a condition to ~hich the lIcence IS subject, bemg a condItion 

specified in the applicatIOn. 
(2) The Director may, by notice in writing served on a licensee, require the 

licensee to show cause why -
(a) the licence should not be -

fj 
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(i) cancelled; or 
(ii) suspended for the period specified in the notice; 

(b) a condition to which the licence is subject should not be varied in the 
manner specified in the notice; 

(c) the licence should not be made subject to a condition specified in the 
notice; or 

(d) a condition specified in the notice and to which the licence is subject 
should not be revoked. 

(3) The Director may, not less than 28 days after the date of service of a notice 
under sub-section (2), by notice in writing served on the licensee -

(a) cancel the licence; 
(b) suspend the licence for the period specified in the first-mentioned notice 

or for some other period to which the licensee consents; 
(c) vary a condition of the licence in the manner specified in the first-men

tioned notice or in some other manner to which the licensee consents; 
(d) include in the licence the condition specified in the first-mentioned notice 

or some other condition to the inclusion of which the licensee consents; 
or 

(e) revoke the condition specified in the first-mentioned notice or some other 
condition to the revocation of which the licensee consents. 

(4) A notice under sub-section (3) has effect from and including the date on 
which it is served or a later date specified in the notice for the purpose. 

Removal of child from unlicensed care 
126. (1) If a person is providing child care for a child at premises in respect of 

which a licence is not, for the time being, in force, the Director or an officer may -
(a) direct a parent of the child to remove the child from the premises; or 
(b) remove the child from the premises and -

(i) place the child in the custody of a parent or of a relative of the 
child; or 

(ii) if he considers it more appropriate to do so, deliver the child to a 
suitable person who is prepared to care for him. 

(2) A direction under paragraph (1)(a) may be given by any appropriate means 
of communication, including by telephone. 

(3) Where a parent of a child is given a direction under paragraph (1)(a), the 
parent shall forthwith comply with the direction. 

Penalty: 

Inspection of licensed premises 
127. The Director or an officer may, at any reasonable time, enter and inspect 

premises specified in a licence as premises at which child care is provided. 

Review of decisions 
128. An application may be made to the Administrative Appeals Tribunal for 

review of a decision of the Director made in exercise of powers conferred by this 
Part. 
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PART VIII - EMPLOYMENT OF CHILDREN 
Interpretation 

129. (1) In this Part, "young child" means a person who has not attained the 
school-leaving age. 

(2) For the purposes of this Part -
(a) if a person causes or permits a child to participate or assist in a bus.iness, 

trade, calling or occupation carried on for private profit, the person shall 
be deemed to employ the child and shall be so deemed whether or not the 
child receives payment or other reward for his participation or assist
ance;and 

(b) "employer" and "employment" have corresponding meanings. 
Employment of young children 

130. (1) Except as provided by this Part, a person shall not employ a young 
child. 

Penalty: 
(2) Sub-section (1) does not apply with respect to the employment of a young 

child in or in connection with a school, provided that any applicable law or any 
applicable industrial award, order, determination or agreement is complied with. 
Light work excepted 

131. (1) Subject to this Part, sub-section 130(1) does not apply with respect to 
the employment of a young child -

(a) on baby-sitting; 
(b) on going on errands; 
(c) on casual work in or around a private home; 
(d) on golf-caddying; 
(e) on clerical work; 
(f) on gardening; 
(g) on selling, delivering or distributing newspapers or advertising matter; 
(h) for the purposes of or in relation to entertainment at a place used for 

providing entertainment or amusement; 
(i) for the purpose of entertainment at a place used for sporting activities; 
U) for the purpose of singing, dancing, playing a musical instrument or for 

some similar purpose; 
(k) as a performer in a radio, television or film program or production, or a 

like program or production, not being in the nature of a news item; 
(1) as a model; 
(m)as the subject of photography, whether still or moving; 
(n) in or in connection with a circus; or 
(0) on any other prescribed work. 

(2) Sub-section (1) does not have effect with respect to the employment of a 
young child for more than 10 hours in any 1 week unless the proposed employer 
has, not less than 7 days before the employment commences, given to the Director 
a notice setting out -

(a) the name and address, and the date of birth, of the young child; 
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(b) the nature and place of the proposed employment; 
(c) the name and address of a parent of the young child; 
(d) the name and address of the proposed employer; 
(e) the proposed hours and. days of work; 
(f) the proposed duration of the employment; 
(g) the name of the school, if any, attended by the young child; and 
(h) the reasons for proposing to employ the young child. 

Ii'amiIy businesses excepted 

132. Subject to this Part, sub-section 130(1) does not apply with respect to the 
employment of a young child in or in connection with a business, trade, occupa
tion or calling carried on by a parent of the young child or by a company of which 
a parent of the young child is a director. 
Employment not to interfere with schooling, &c. 

133. Sections 131 and 132 do not have effect with respect to the employment of 
a young child if the employment _ 

(a) constitutes a breach of the Education Ordinance 1937 by or with respect 
to the young child; or 

(b) is likely to prejudice the health, safety or personal or social development 
of the young child or the ability of the young child to benefit from his 
education or training. 

Copies of notices to be giVf~n 

134. The Director shall, forthwith after receiving a notice under this Part, 
furnish a copy of the notice to the Secretary as defined by section 5 of the Educa
tion Ordinance 1937. 
Dangerous employment 

135. (1) A person shall not, except with the consent of the Director, employ a 
young child where the employment involves the child engaging in activity dangerous to the child. 

Penalty: 

(2) The Director may refuse consent for the purposes of SUb-section (1) where 
he has reasonable grounds for believing that the proposed employment would be 
likely to prejudice the health or safety of the young child. 

(3) The consent IOf the Director for the purposes of SUb-section (1) may be given 
subject to compliance with such conditions as the Director thinks fit, being condi
tions having as their object the preserving of the child from prejudice as men
tioned in SUb-section (2). 

(4) Where an employer employs a young child with the consent of the Director 
as mentioned in sub-section(1), the employer shall not fail to comply with a 
condition to which the consent is subject. 

Penalty: 

(5) The Director shall furnish a copy of his consent given for the purposes of 
SUb-section (1) to the Secretary as defined by section 5 of the Education Ordinance 1937. 

Regulation of employment of children 
136. (1) The Director may, by notice in writing served on an employer-
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1 . or continuing to employ a child 
(a) ~;~~i~!~ tf: t:P~~ii~ f[fO~:~fr~!t:g believeSdi~~{~~~~~~b:~lh.0s~~~t~ 

that the employm~nt IS, oriis hkelr t~ ~;~ ~~~1~ or the ability of the child or personal or SOCIal deve opmen ? . 
to benefit fro~ his education o~ tram.mg; or he em 10 er with respect to 

(b)specify conditlOns /0 b~.f~mpl~~ge~li~ ~~e tnotk'~: bdng conditions de
the employment 0 a c 1 spe or ersonal or social development of 
signed.to preserve tb~el. healtfht'hsaf~~ld fa benefit from his education or the chIld or the a 1 Ity 0 e 

training. .. d ub-
(2) A person shall not employ a child in con~ra,,:entlOI?- of a notIce un er s 

section (1) or of a condition to which such a notIce IS subject. 
Penalty: 

Duty of employers of Chfildrhe!lld h 11 do all such things as are reasonably necessary 137 An employer 0 a CIS a . 
to ens~re the health and safety of a child employed by him. 

Penalty: 

Child not to render certain .mea~ures ~~l~ffecti;:e omission or failure of a child to do 
138. If the doing of a th~ng y a c. I , or b his ~m loyer for the purpose of 

a thing, rend.ers less effectIve anythm~ done o~e of se!ring compliance with a 
complying with. section 1371 or fo~.t :ub~~ the child is guilty of an offence. condition to which the emp oymen IS J , 

. .. of Education Ordinance 
Part subject to certam prov!slO~S .. 9 d 16 of the Education Ordinance 139. This Part has effect subject to sectlOns an . 
1937. 

Review of decisi~lls . b d to the Administrative Appeals Tribunal f~r 
140. An apP!I?atlOnf mha

y
D. e mta ':nade in eyercise of powers conferred by thIS review of a declslOn 0 t e Irec or ... 

Part. PART IX _ OFFENCES 

Presumption of age . h d ·th an offence against this Ordinance or the 
141.. Wher~ a person IS c argerso:1 who is alleged in the charge not to have 

regulatIOns wI~h respect ~ ~ P:cond-mentioned person appears to the Court not 
attained a speCIfied age an the S hall unless the contrary is proved, be to have attained that age, t at person s , 
presumed not to have attained that age. 

Neglect, &c., of children. .1 vide adequate and proper 
11

2
. (1) A pers?n shall~h~ot 1!;;!~~~~1 ~~ ~~~t~~ J:r~ or attention for, a child in lodgmg food, nursmg, c 0 mg, 

his cust~dy or under his control. 

Penalty: h ·ld attended in such circumstances and for 
(2) A. person shh

all 
n.ot lel~kver~~o~ t:a~ the child will suffer injury, sickness or such a tIme that t ere IS a 1. e 1 

other physical damage or be m danger. 
Penalty: 
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(3) A po~ice officer, a medical practitioner or an officer may take such steps as 
appear. to hm~ to be reasonably.necessary (including entering any building, place 
or ve~ICle, wIth ~uch force as IS reasonably necessary) for the immediate safe
gua~dmg of a chIld who has been ill-treated or neglected as mentioned in sub
sectIOn (1) or has been left unattended as mentioned in sub-section (2). 

(~) An ~ction for ?amages does not lie against a person who acts under sub
sectv:m (3) m good faIth and with reasonable care in the circumstances. 

(5) Sub-section (3) does not affect the operation of Part V. 
Unauthorised removal of children 
. 143. A ~erson shall not, without lawful authority (the burden of proving which 

lIes upon ~llm), remove or cause or procure to be removed a child from the care of 
a person mto whose care or custody the child has been placed under this Ordi
nance. 

Penalty: 
False statements 

. 144. ~ person shall not, for the purposes of, or for a purpose connected with, 
thIS Ordu~an~e, make a statem~nt that is false or misleading in a material particu
lar, knowmg It to be false or mIsleading. 

Penalty: 
Obstruction 

145. A person shall n?t hin?er or obst~uct a person in the exercise of his powers 
or the performance of hIS dutIes or functIOns under this Ordinance, 

Penalty: 

PART X - APPEALS 
Appeals generally 

146 .. (1) ,In this secti~n, "o~der" includes conviction, finding, sentence, penalty, 
determmatIOn, declaratIOn, dIrection and decision. 

(2) Subject to this section, an appeal lies to the Supreme Court from an order 
of t~e Court made or given when exercising jurisdiction as provided by sub
sectIOn 24(1). 

. (3) A~ appeal so lies whether the order appealed from was made or given under 
thIS ~rdman~e, under t~e Court of Petty Sessions Ordinance or under some other 
law m force m the Terntory and, where the Court of Petty Sessions Ordinance or 
some other law so provides, may be by way of order to review. 

(4) On an appeal referred to in sub-section (2), the Supreme Court shall not 
make an order that could not have been made by the Childrens Court. 

(5) An appeal under this section by a child against an order may be brought by 
the child or, on behalf of the child, by _ 

(a) a parent of the child; or 
(b) the Clerk within the meaning of the Court of Petty Sessions Ordinance. 

(6) Part XI o[the Court of Petty Sessions Ordinance (but not including sections 
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211,212 and 213) applies, subject to sub-section (4) and to the prescribed modifica
tions, with respect to an appeal under this section. 

(7) Where an order nisi to review a decision of the Court, being an order 
referred to' in sub-section (3), has been granted under Division 3 of Part XI of the 
Court of Petty Sessions Ordinance in itS application under this section -

(a) the person obtaining the ord~r nisi is not entitled to make any other 
appeal to the Supreme Court under this section against the decision; and 

(b) if the person obtaining the order pas, in pursuance of section 209 of the 
Court of Petty Sessions Ordinance~ served a notice of appeal against the 
decision, the appeal shall not be heard. 

(8) Where an appellant or an applicant for an order to review is a child, the 
Supreme Court may make any order that might be made by the Court under sub
section 68(2) or 85(2). 

PART XI - MISCELLANEOUS 
Establishment of shelters, attendance centres and institutions 

147. The Minister may, for the purposes of this Ordinance, establish shelters, 
attendance centres and institutions. 
Medical examinations and surgical operations 

148. (1) This section applies in relation to a child who -
(a) is in an institution in pursuance of an order under paragraph 53(1)(k); 
(b) has been placed in an approved home, a shelter or a remand centre until 

he is removed to a State institution in pursuance of an order under 
paragraph 53(1)(j) or as mentioned in paragraph 87(1)(d); 01' ,) 

(c) is a ward. 
(2) The Director may, on reasonable grounds, arrange that a child in relation to 

whom this section applies be examined by a medical practitioner or by a dentist. 
, (3) The Director may consent to a surgical or other operation or to medical or 

dental treatment that he is advised by a medical practitioner (or, in the case of 
dental treatment, by a dentist) is in the interests of the health of a child in relation 
to whom this section applies . 

(4) A medical practitioner shall not carry out an internal examination of a child 
in relation to whom this section applies for the purpose of diagnosing a venereal 
disease unless -

(a) he has reasonable grounds for making the examination; 
(b) other means of diagnosis have first been used; and 
(c) the child has consented to the making of the examination or, if the child 

refuses to consent, the Director has so consented. 
Penalty: 
(5) Before such an examination takes place, the medical practitioner shall 

inform the child that the child has the right to refuse to consent to the examination. 
Penalty: 
(6) This section has effect notwithstanding any objection by or lack of consent 

of a parent of the child concerned. 



r 450/ Child Welfare 

Notifications 
149. A notification under this Ordinance may be given by any appropriate 

means, including by telephone or any other form of communication by electronic 
means. 
Court may direct Minister to make certain determinations 

150. (1) Where he considers it appropriate to do so, the Youth Advocate or any 
other person may apply to the Court for an order directing the Minister to make a 
determination with respect to a child under clause 3 of the Agreement (including 
that clause as applying under sub-clause 3(6) of the Supplemental Agreement). 

(2) The Court shall hear the application and, if it considers it in the interests of 
the welfare of the child, direct the Minister to make a determination accordingly. 

(3) The procedure in connection with an application under this section is as the 
Court directs. 
Powers of courts with respect to reports 

151. (1) A court hearing any proceedings in respect of or against a child may 
order the Director or a person employed by the Health Commission whose duties 
relate to childrens welfare to furnish to the court a report as to the child and the 
Director or the person shall, notwithstanding anything in any law, furnish a report 
accordingly. 

(2) A court referred to in sub-~ection (1) may, for good reason, request a person 
not referred to in that sub-section, or a body, authority or agency, to furnish a 
report as to the child. 

(3) For the purpose of giving effect to a direction under sub-section (1), the 
person referred to in that sub-section may do one or more of the following: 

(a) visit and interview the child; 
(b) interview a parent of the child; 
(c) interview a schoolteacher or other person concerned with the education 

or welfare of the child; 
(d) require the child to submit to being interviewed by a medical practitioner 

or other specified person. 
(4) Where a report is furnished in good faith to the court by a medical practi

tioner or other person following an interview as mentioned in paragraph(3)( d) -
(a) the report shall not be held to constitute a breach of confidence or of 

professional etiquette or ethics or of a ruie of professional conduct; and 
(b) liability for defamation is not incurred by reason of the furnishing of the 

report. 
(5) Sub-section (4) has effect both within and beyond the Territory. 

Reports to be made available 
152. (1) Unless the court otherwise directs, a copy of a report furnished li!1der 

section 151 shall be made available to the child, a parent of the child and a lawyer 
acting for the child or for a parent of the child. 

(2) The court may, for good cause, direct that a copy of such a report or a 
specified part of such a report shall not be made available to the child if it would 
be likely to cause harm to the child. 
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(3) The person furnishing a report under section 151 may be called as a witness 
and examined by way of cross-examination and re-examination by a party to the 
proceedings, by a parent of the child or by the Youth Advocate. 

(4) The child or a parent of the child may give evidence, or call witnesses, to 
rebut any of the contents of the report. 
Right of appearance 

153. At the hearing in any court-
(a) of an information or complaint against a child; or 
(b) of an application, proceeding or matter under this Ordinance or in rela-

tion to which this Ordinance applies, 
the Director or the Youth Advocate is entitled to appear and be heard and may 
call witnesses. 
Matters before Childrens Court 

154. So far as practicable, the sittings of the Court shall be so arranged that the 
extent to which children are able to associate with each other within the premises 
of the Court while awaiting hearing, and the extent to which parents and other 
persons are obliged to be in common waiting rooms pending the hearing of 
proceedings, are kept to a minimum. 
Next friend of child 

155. (1) The Childrens Magistrate may, if he thinks it to be in the interests of a 
child to do so and if the person consents, appoint a person to be the next friend of 
the child. 

(2) The next friend may, on behalf of the child, bring any application or other 
proceedings in a court under this Ordinance or in relation to which this Ordinance 
applies that the child might have brought and defend, on behalf of the child, any 
proceedings brought against the child, whether under this Ordinance or otherwise. 

(3) An order for costs may be made in favour of or against a next friend in. the 
same circumstances as the order might have been made with respect to the chIld. 

(4) In this section, "proceedings" includes an appeal and an application for an 
order to review. 
Representation of children 

156. (I) Where, in proceedings in a court under this Ordinance or in relation to 
which this Ordinance applies -

(a) a child is not separately represented by a lawyer; and 
(b) it appears to the court that the child should be so represented, 

the court may, of its own motion or on the application of any person (including 
the child), order that the child be separately represented by a lawyer and the court 
may make such other orders as it thinks necessary to secure that separate represen-
tation. " 

(2) In this section, "proceedings" includes an appeal and an application for an 
order to review. 
Attendance of parents at court 

157. (1) Except as otherwise provided by this section, a parent of a child who is 
the subject of proceedings before the Court shall, if notice of the proceedings has 
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been served on him or if he is otherwise aware of the proceedings, attend the Court 
during the hearing and determination of the proceedings. 

(2) If notice of the proceedings has been served on a parent who has the 
guardianship of the child but, without reasonable cause, neither parent attends the 
Court, the Court may direct a warrant to issue to bring the parent before th1e Court. 

(3) The Court may admit to bail a person in respect of whom a wa,r~ant has 
been so issued on the person's entering into a recognizance with or wIthout a 
surety or sureties, to attend the Court during the hearing and determination of the 
proceedings. 

(4) The application of this section extends to parents whose place of living is 
outside the Territory. 
Proceedings not open to public 

158. A person who is not a person specified in any of the following paragraphs 
is not entitled to be present at the hearing of proc~edings in the Childrens Court 
except as otherwise provided by this Ordinance or as permitted or required by the 
Court to be present: 

(a) a member or officer of the Court; 
(b) the persons immediately concerned with the proceedings, their lawyer or 

an employee of their lawyer; 
(c) a parent or other person having the care of a child in respect of whom the 

proceedings are taken or any other person whom the court admits as a 
representative of the child; 

(d) the Director; 
(e) the Youth Advocate; 
(f) a person employed in the Department or by the Health Commission and 

concerned with the proceedings; 
(g) a person who has, or a representative of a body, authority or agency 

which has, furnished a report under sub-section 151(1); or 
(h) a person attending for the purpose of preparing a news report of the 

proceedings and authorised by his employer so to attend. 
Restrictions on publication of reports of proceedings 

159. (1) A person shall not print or publish by any means a report or account of 
any proceedings under this Ordinance or in relation to which this Ordinance 
applies if the printing or publication discloses the identity of the child concerned 
or of a member of his family, or enables the identity of the child concerned or of a 
member of his family to be ascertained. 

(2) A person who contravenes subvsection (1) is guilty of an offence punishable, 
on conviction -

(a) in the case of a first offence, or a second or subsequent offence prosecuted 
summarily - by a fine not exceeding $ or imprisonment for a period 
not exceeding 3 months; or 

(b)in the case ofa second or subsequent offence prosecuted on indictment-
by a fine not exceeding $ or imprisonment for a period not exceeding 

months. 
(3) An offence by a person against this section may be prosecuted summarily 
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and a second or subsequent offence by the same person may be prosecuted sum
marily or on indictment 

(4) Proceedings for an offence against this section shall not be commenced 
except by, or with the consent in writing of, the Attorney~General. 

(5) This section has effect both within and beyond the Territory. 
Protection of children in other courts 

160. (1) A court, not being the Childrens Court or the Family Court, may, in 
relation to proceedings before the court concerning a child, order that sections 158 
and 159 apply to and in relation to those proceedings, and those sections there
upon so apply. 

(2) The powers conferred upon a court by virtue of sub-section (1) are in 
addition to any other powers possessed by the court. 
Confidentiality 

161. (1) A person shall not, otherwise than for the purposes of this Ordinance or 
as required by law or permitted by the Permanent Head of the Department, make 
a record of or divulge or communicate to any person any information or docu
ment or part of a document, being information or a document that he had 
acquired under or by virtue of this Ordinance. 

Penalty: 
(2) This section does not affect the operation of any other law relating to the 

confidentiality of information or documents. 
(3) This section has effect both within and beyond the Territory. 

Presumption of authority 
162. The authority of the Director, the Youth Advocate, an officer (including an 

authorised officer) or a police officer to do an act or take proceedings under or for 
the purposes of this Ordinance shall, in the absence of proof to the contrary, be 
presumed. 
Averments 

163. An averment in a complaint or information with respect to an offence 
against this Ordinance to the effect --

(a) that a person is, or was at a specified time, an officer, an authorised 
officer, a police officer or the holder of some other office; 

(b) that a person is, or was at a specified time, an officer and appointed, 
authorised, or direGted by the Minister as stated in the averment and that 
the appointment, authority or direction has not been revoked; or 

(c) that a person is, or was at a specified time, a ward or has been committed 
to, or is an inmate of, a shelter, an approved home, an institution or a 
State institution,' 

is evidence of the matter averred. 
Warrant to search premises 

164. (1) For the purposes of this section -
(a) any thing with respect to which an offence has been, or is suspected on 

reasonable grounds to have been, committed; 
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(b) any thing as to which there are reasonable grounds for believing that it 
will afford evidence of the commission of an offence; and 

(c) any thing as to which there are reasonable grounds for believing that it is 
intended to be used for the purpose of committing an offence, 

shall be taken to be a thing connected with an offence. 
(2) In this section, "authorised officer" means an officer for the time being 

8.uthorised by the Director to act under this section. 
(3) Where an information on oath is laid before a Magistrate within the mean

ing of the Court of Petty Sessions Ordinance alleging that there are reasonable 
grounds for believing that -

(a) a person is committing or has committed an offence against this Ordi
nance or the regulations in any premises, vessel or vehicle or upon any 
land; or 

(b) there is, in any premises, vessel or vehicle or upon any land, any thing 
connected with such an offence, 

the Magistrate may issue a warrant authorising a police officer or an authorised 
officer to enter the premises, vessel or vehicle or to enter upon the land, with such 
force as is necessary for the purpose, to search the premises, vessel, vehicle or land 
and to seize any such thing that he may find in the course of the sea,rch. 

(4) A warrant under sub-section (3) is sufficient authority for the persons named 
in the warrant to enter and inspect the premises specified therein. 

(5) The Magistrate shall not issue a warrant under sub-section (3) in relation to 
any information unless -

(a) an affidavit has bee'\l furnished to him setting out the grounds on which 
the issue of the warrant is being sought; 

(b) the informant or some other person has given to the :Magistrate, either 
orally or by affidavit, such further information as the Magistrate required 
concerning the grounds on which the issue of the warrant is being 
sought; and 

(c) the Magistrate is satisfied that there are reasonable grounds for issuing 
the warrant. 

(6) Where a Magistrate issues a warrant under sub-section (3), he shall state on 
the affidavit furnished to him in accordance with sub-section (5) which of the 
grounds specified in that affidavit he has relied on to justify the issue of the warrant 
and particulars of any grounds relied on by him to justify the issue of the warrant. 

(7) There shall be stated in a warrant issued under sub-section (3) a date, not 
being a date later than 7 days after the date of the issue of the warrant, upon which 
the warrant ceases to have effect. 

(8) The powers conferred by this section are in addition to, and not in deroga
tion of, any other powers conferred by law. 

(9) The police officer or authorised officer named in the warrant may be accom
panied by anyone or more of the following: 

(a) the Director; 
(b) a medical practitioner; 
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(c) the person giving the information upon which the warrant was issued: if 
that person so desires and the Childrens Magistrate has not otherwIse 
directed; . . h' 

(d)such officers or police officers as he thmks necesssary to aSSIst 1m. 

Regulations . . . h tl' 0 d' 
165. (1) The Minister may make regulations, not m:onslstent WI.t lIS r 1-

nance prescribing all matters that this Ordinance reqUl~es or permIts .to be pre
scribed or that are necessary or convenient to be prescnbed for carrymg out or 
giving effect to this Ordinance. . . 

(2) Without limiting the generality of sub-sectIOn (1), the regulatIOns may -
(a) make provision for or with respect to - . . 

(i) . the keeping of registers and re.cor~s by or m relatIOn to; and 
(ii) the conditions to be included In hc7nces granted to~. . 

persons providing child care to whIch Part VII appbes, and 
(b) with respect to attendance centres, make provision for or with respect to 

(i) the duties of persons in charge of attendance centres; 
(ii) the health and safety of children attending attendance centres; 
(iii) travel and transport arrangements for such children; ~nd . 
(iv) the periods to be taken into acc~unt when calcu~atIng t~e tIme 

spent in the custody IOf the DIrector as mentIOned In sub-
section 61 (3); and 

(c) prescribe penalties, not exceeding a fine of $ , in respect of offences 
against the regulations. 

SCHEDULE 

ORDINANCES REPEALED 

Child Welfare Ordinance 1957 
Child Welfare Ordinance 1962 
Child Welfare Ordinance 1968 
Child Welfare Ordinance 1969 
Child Welfare Ordinance 1971 
Child Welfare Ordinance 1973 
Child Welfare (Amendment) Ordinance 1979. 
Child Welfare (Amendment) Ordinance (No.2) 1979 

Section 3 
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AUSTRALIAN CAPITAL TERRITORY 

COURT OF PETrY SESSIONS (AMENDMENT) ORDINANCE 1981 

An Ordinance to amend the Court 0/ Petty Sessions Ordinance 1930 

Short title 

1. This Ordinance may be cited as the Court of Petty Sessions (Amendment) 
Ordinance 1981. 
Commencement 

2. This Ordinance shall come into operation on the same day as the Child 
Welfare Ordinance 1981 comes into operation. 
Chief Magistrate, Stipendiary Magistrates 

3. Section 7 of the Court of Petty Sessions Ordinance 1930 is amended by 
omitting from paragraph (1)(b) the figure "4" and substituting "5". 
Repeal 

4. The following provisions of the Court of Petty Sessions Ordinance 1930 are 
repeale~d: 

sub-section 65(3); 
,I 

section 67. 
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Appendix B 
CHILDRENS COURT STATISTICS 

Note: The statistics in the tables which follow relate to children who appeared in the A.C.T. 
Childrens Court, and in respect of whom final orders were made, between 1 June 1978 and 31 May 
1979. The totals include children who appeared in court mote than once. Four of the tables relating 
to offenders include details of the offences for which the children came to notice. When a child faced 
mUltiple charges the case was classified on the basis of the most serious charge faced. 
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TabletS: Young Male Offenders Dealt with by the A.C.T, Children's Court 1 June 1978 to 31 May 1979:- Offences 
and Ages 

, Age 

Offence 9 10 11 12 13 14 15 16 17 Total 

Simple larceny 2 4 3 II 16 24 46 31 49 186 
Break and enter 1 I 4 7 12 16 18 14 73 
Other theft I 3 4 9 16 33 25 91 
Sexual offence 2 1 I 3 7 
Violence towat'ds others 3 3 I 3 II .21 
Violence towards property 2 I II 9 11 35 
Drug offence I I 9 11 
Alcohol related offences I 5 11 17 
Other 4 5 4 17 30 63 
Traffic offence I 4 14 60 293 375 
Breach of probation or recognizance 2 2 1 I 6 
Total 3 6 7 21 39 62 II i 179 457 885 

Table 16: Young Female Offencers Dealt with by the A.C.T. Children'S Court 1 June 1978 to 31 May 1979 - Offences 
and Ages 

Offence 12 

Simple larceny 2 
Break and enter 
Other theft 
Other 
i'raffic offence 
Breach of probation or recognizance 

Total 2 

13 

9 
1 
1 
1 

12 

14 

15 
1 
1 

17 

Age 

15 
13 

2 
I 
I 
1 

19 

16 17 Total 

9 8 56 
I 4 
3 3 10 
I 5 8 
I 15 17 
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15 31 96 
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Table 1'7: Young Male Offenders dealt with by the A.C.T. Children's Court 1 June 1978 to 31 Mny 1979 - Court 
Order and Age. 

Age 
Court Order 9 10 1I 12 13 14 15 16 17 Total 
No appearance defendant I 2 
No action I I 2 
Charge dismissed 2 I 4 3 7 II 9 38 
Admonished and discharged I 4 3 7 9 19 44 
Hne 2 9 8 25 70 301 417 
Fine and licence suspended I 13 38 52 
Recognizance under s.59 2 2 6 14 21 30 31 30 l36 
Recognizance and supervision under s.59 I I 2 4 3 4 4 5 24 
Recognizance and supervision and live 

where directed under s.59 2 4 
S.19B Cwlth Crimes Act I I 
S.20 Cwlth Crimes Act I I 
S.556B Crimes Act (N.S.W.) 2 2 
S.556B Crimes Act (N.S.W.) and supervision 2 2 
Probation under s.57 or s.58 4 I 5 4 6 II 32 
Probation under s.57 or s.58 with supervision 2 2 5 10 5 4 30 
Probation under s.57 or s.58 and live where 

directed I I 2 
Recognizance under s.57(l)(e) 6 3 3 2 14 
Recognizance under s.57(1)(e) and 

supervision 1 I I 4 
Suspended commital 2 7 7 17 
Suspended Committal and supervision 3 6 5 9 25 
Suspended committal and supervision and 

live where directed 2 3 
Committal to Supreme Court for Trial 3 3 
Committal (set term) 2 4 6 13 
General Commital 3 5 6 3 17 
Total 3 6 7 21 39 62 111 179 457 885 
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Table 18: Young Female Offenders dealt with by the A.C.T. Children's Court 1 June 1978 to 31 May 1979 - Court 
Order and Age. 

Age 
Court Order "~I 12 13 14 15 16 17 Total " 

No acti,on 1 1 
Charge dismissed I 2 5 
Admonished and discharged 2 2 5 3 12 
Fine . 3 1 1 15 20 
Fine and licence suspended 2 2 
Recognizance under s.59 5 6 9 6 28 
Recognizance and supervision under s.59 1 1 2 5 
Recognizance and supervision and live 

where directed under s.59 1 1 
S.556A Crimes Act (N.S.W.) 1 1 
Probation under s.57 or s.58. 3 3 1 9 
Probation under s.57 or s.58 with super-

vision 2 2 
Probation under s.57 or s.58 and live 

where directed 2 
Recognizance under s.57(1)(e) 2 2 
Recognizance under s.57(1)(e) and super-

vision 1 
Suspended Committal and supervision 3 3 
General Committal 2 
Total 2 12 17 19 15 31 96 
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Table 19: Young Male Offenders dealt with by the A.C.T. Children's Court 1 June 1978 to 31 May 1979 _ Court Order and Offence. 

~ 
"'-

Offence 

~ ;::;; 

Court Order Simple Break & Other Sexual Violence Violence Drug Alcohol Other Traffic Breach of Total §: 
Larceny enter theft offence towards towards offences related offences probation 

~ 
others property offences or recog-

nizance ~ tI 

No appearance defendant 

2 
2 ~ 

No action 

2 2 
Charge dismissed 

9 4 6 3 2 9 5 ~ 38 
Admonished and discharged II 2 

10 14 6 44 
Fine 

35 3 16 7 9 8 5 27 305 417 
Fine and licence suspended 

52 52 
Recognizance under s.59 65 23 24 5 7 10 2 136 
Recognizance and supervision 

under s.59 
13 3 2 2 3 

24 
Recognizance and supervision 

and live where directed under 
s.59 

S.19 Cwlth Crimes Act 
S.20 CwIth Crimes Act 4 

1 
1 

S.556B Crimes Act (N.S.W.) 

2 
S.556B Crimes Act (N.S.W.) and 

supervision 
1 

2 
Probation under s.57 or s.58. 14 2 9 3 

2 32 
Probation under s.57 or s.58 with 

supervision 
9 8 6 4 

30 
Probation under s.57 or s.58 and 

live where directed 1 

2 
Recognizance under s.57(1)(e) 5 8 

14 
Recognizance under s.57(1)(e) and 

supervision 
1 2 

4 
Suspended Committal 4 4 4 3 Suspended Committal and 

17 supervision 
6 7 9 

25 
Suspended Committal and live 

where directed 
2 

3 
Committal to Supreme Court for 

Trial 
3 

3 
Committal (set term) 5 3 2 

13 
General Committal 5 3 7 

1 17 
iotal 186 73 91 7 21 35 11 17 63 375 6 885 
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Table 20: Young Female Offenders dealt with by the A.C.T. Children's Court 1 June 1978 to 31 May 1979 - Court 
Order and Offenc~. 

Court Order 

No action 
Charge dismissed 
Admonished ~nd discharged 
Fine 
Fine and licence suspended 
Recognizance under 5.59 
Recognizance and supervision under 5.59 
Recognizance and supervision and live 

Offence 
) 

Simple B~eak & 
Larceny enter 

3 
11 
4 

20 
3 

Other 
theft 

2 

4 
[ 

Breach of 
Traffic probation 

Other offences or recog
nizance 

2 
I 

13 
2 
1 

TotlJi 

I 
5 

12 
20 
2 

28 
5 

where directed under s.59 I 
S.556A Crimes Act (N.S.W.) I 
Probation under s.57 or 5.58 7 9 
Probation under 5.57 or 5.58 with super-

vision 2 2 
Probation under s.57 or 5.58 and live 

where directed I 2 
Recognizance under s.57(1)(e) 2 2 
Recognizance under s.57(1)(e) and super-

vision 1 I 
Suspended committal and supervision 2 3 
General Committal 2 

Total 56 4 10 8 17 96 
~~------------------------------~------~----~----~~----~------~--~ 

Table 21: Neglected and Uncontrollable Children Qealt with by the A.C.T. Children's Court between 1 June 1978 and 
31 May 1979: Age 

Total 

Age 

1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 

Neglected 

1 
I 
3 
1 

1 
2 

4 
1 

2 
1 

19 

Uncontrollable 

4 
1 
5 
1 
2 

12 
12 
7 

44 

Total 

1 
1 
3 
1 

1 
2 

8 
2 
5 
2 
2 

13" 
12 
9 
I 

63 
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Table 22: Neglected and Uncontrollable Children Dealt with by the A.C.T. Children's Court between 1 June 1978 and 
31 May 1979: Sex 

Neglected Uncontrollable Total 
Males 10 22 32 
Females 9 22 31 
Total 19 44 63 

Table 23: Neglected and Uncontrollable Children Dealt with by the A.C.T. Children's Court between 1 June 1978 and 
31 May 1979: 

Males: Orders Made 

Dismissed 
Admonished and discharged 
Recognizance plus supervision and order to 

live where directed 
Probation 
Probation plus supervision 
Probation plus supervision and an order to 

live where directed 
Suspended committal plus supervision 
Committal to care of fit person 
General committal 
Made a ward 

Total 

Uncontrollable 

4 

3 
3 
I 

2 
1 

6 
2 

22 

Neglected 

3 
3 

2 

2 

10 

Total 
7 
3 

3 
3 
1 

2 
1 
2 
6 
4 

32 

Table 24: Neglect~d and Uncontroihtble Children Dealt with by the A.C.T. Children's Court between 1 June 1978 and 
31 May 1979: 

Dismissed 
Admonished and discharged 
Recognizance plus supervision 
Probation 
Probation plus supervision 
Probation plus supervision and an order to 

live where directed 
Suspended committal plus supervision 
General committal 
Specific commiUfill 
Made a ward . 

Total 

Females: Orders Made 

Uncontrollable 

I 
1 
2 

3 
3 
7 
4 

22 

Neglected 
5 
2 

') 

"" 
9 

Tota! 
6 
2 
I 
1 
2 

3 
3 
7 
4 
2 

31 
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The Presiding Magistrate 
Canberra Children's Court 
Law Courts 

,Canberra, A.C.T. 2601 

25 September 1980 

Name: 
Date of Birth: 
Occupation: 
Address: 
Present 
Offence: 
Previous 
Offences: 

Appendix. C 
SOCIAL INQUIRY REPORT 

Welfare Branch 

Welfare Report - Canberra Childrens Court 

John Smith 

Labourer 

Assault 

- are known a~d' noted by this officer 

-, 

The info,rmation in this report was obtained from John, his parents Mr and Mrs Smith, school 
reports~ probation reports, the Australian Federal Police and departmental records. 

Family 

Father: 

Mother: 

Children: 

Mr Smith 
Invalid pensioner 

Mrs Smith 
Home duties 

(Subject child) 
Male 
Female 
Male 

,:::;.) 

Date of Birth 
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Family background 
Mr and Mrs Smith were married in 1961 in Sydney NSW and lived in various types of accommoda
tion until 1966 when they were allocated a house in Merrylands, NSW by the Housing Commission 
of NSW. 
At this time the Smith's had three children and it was reported that the family had some difficulties 
through Mr Smith's series of health problems which stemmed from an accident in 1962. 

It was claimed that because of the economic situation, job opportunities in Sydney were limited - in 
addition to this Mr Smith was suffering from a back injury and ill health. 
The family decided that they would make another start in Canberra where Mrs Smith's mother was 
living - so in December 1974 Mrs Smith and the children arrived in Canberra to live at Mrs Smith's 
mother's home in Narrabundah. The Smith's applied for emergency housing in April 1975, and 
when the family's circumstances became known to this Branch, assistance was given in providing 
accommodation at the above address, where the family continue to reside. 
Mr Smith continued in ill health suffering from pain from his back injury but he managed to obtain 
work as a painter until October 1977, when he found it impossible '£0 continue working and was 
granted an invalid pension. 

Family relationships 
The children appear to have a warm relationship towards the parents and each other. The younger 
children were friendly and related openly. John however volunteered nothing and says little unless 
directly asked a question. 
Mrs Smith has adopted a very protective attitude towards her children and attempts to restrict them 
by keeping them home as much as possible when they have no organised activities. 
Mr Smith admits that he takes little part in the control or discipline of the children, leaving this to his 
wife. He said he has chastised the boys on occasions but he felt that the guidelines set by his wife for 
the children were strong enough and they were rarely unruly in the home. 
The family home is clean and comfortably furnished and a quarter size billiards table is an incentive 
to keep the lads at home. The parents seem to be making a great effort to keep the family cohesive 
but the compulsion used may not be advantageous in achieving this. 

Education and employment 
School reports indicate that John is of average intelligence but under achieves and tended to be 
disruptive in classes. Because of this and several reported incidences of bullying and actual assaults 
on other students John was suspended from, .. High School in October 1977 and later left school to 
s_eek employment. 
John managed to obtain casual employmellt but basically he has been without work until his 
recently acquired employment at .... 

Sporting activities 
John is a keen sportsman and has played both soccer and rugby league with the ... junior team and 
he is given much encouragement by his parents who are both proud of his achievements in rugby. 
The family is keen on football and attends the various competitions as a family group. Mr Smith has 
been a coach and team manager and Mrs Smith is also closely associated with ... , a local rugby club 
as a committee member. Mrs Smith always takes her sons to their various leisure time activities 'In 
is involved in two football meetings during the week and she waits for him to take him home cn Ehe 
conclusion of the function. John has indicated his objection to this but his previous offences have 
been used as an excuse by his parents to maintain closer supervision over him. 

Personality 
John presents as a rather dull immature young person. He appears to be lacking in verbal skills, 
making normal conversation with him very difficult. This may be a family defect as 4is younger 
sister attends a special class offering speech therapy. 
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John is no~ entering i~to a ~riti~al period of his adolescence and may be experiencing difficulties 
understan.dmg. and COpIng WIth hIS sexual maturity. It appears his parents have not discussed sexual 
matters WIth hIm at all and have left this part of his education to his school teachers. 
John a~cepted a referral to the Child and Family Guidance Clinic in May 1976 because of his 
aggreSSIve and sexual immaturity at that time but the psychologist reported that treatment was 
unsuccessful because of his inadequate verbal expression and inability to express his feelings. In 
Nove~ber 1979 John was again referred to Dr .... after his Court appearance of 12.10.80. Dr .... 
saw hIm on the 14.1.80 and reported that he saw no evidence of any frank psychiatric disorder but as 
John .was denyin~ his 'involvement in this assault I think it would be almost impossible to offer any 
effectIve counsellIng'. 

The offence 

A~ on previ?us occas~ons !ohn's parents were most conce1'I1ed about the allegations of sexual 
mIsconduct mvolved In th15 and other offences and accepted John's denial that he ever acted 
ind.ecentIy or had in fact stolen anything. The parents have both stated to John that they would never 
beheve he could behave in such an objectional manner. 

B:ing aware of his parent's feelings John has continued in his denial of involvement. This attitude is 
reInforced by genera! community objection to offences of this nature, and his fear engendered by his 
parents that he could be institutionalised if a finding is made against him. 

Evaluation and recommendation 

John i~ currently employed,and has, ~s well, prospects of.making a first grade footban team. If your 
worshIp pleases, therefore, It may be 10 John s long term mte·:rests to give him another chance in the 
community to realise his potentiais in these areas. 

Joh~'s, den~al of involveme?-t in this offence and previous offences lppears closely related to his 
famIly s attItudes ~owards ~Im. As well, th.ere may be an element in these offences of 'breaking out' 
~rom ~b.e bmmdanes (emotional and phYSIcal) that his parents place on him, albeit with the best of 
mtentlOns. 

It i~ 11ecessary that John be encouraged to develop an independent stance in relation to his family. 
~hIS ~t'anch. wo.uld be able to offer supervision and counselling especially in relation to his social 
SItuatIon WhIch mcludes his residence, his relationship with his parents and control of his behaviour. 

Social Worker 

Note:. TJ.lis report .is a typical social inquiry report by the Welfare Branc:;u to the Childrens Court. See ch.2, n.52. 
Ide.n.tlfymg matenal has been removed from the report. The names used in the report are, of course, purely 
fictitIOUS. 
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SCHEDULE OF ORGANISATIONS AND 
PERSONS WHO MADE SUBMISSIONS 

Oral Submissions 
Canberra Hearing, 10 May 1979 

Australian Association of the Mentally Retard~d (K. McGuire) 
Catholic Family Welfare Bureau (Father T. Wright) 
P.M. Coward 
B. V. Easteal 
T.J. Higgins 
P.O. Hughes, Dr 
D.K. Lee 
P. Mark 
Marymead Children's Centre (Sister M. Morrissey) 
J. New 
N. Radican 
M. Worsley 

Canberra Hearing,S May 1980 

A.C.T. Teachers' Federation 
W.R. Atkinson, Dr 
Australian Association of the Mentally Retarded (K. McGuire) 
Australian Socjal Welfare Union, AC.T. Branch (R.A. Nairn) 
C. Bernie 
R. Buckman 
M.Byron 
Canberra Women IS Refuge (L.M. Inde) 
Dr Barnardo's (A.C.T.) (0. Iversen) 
I. Foster 
P. Gajardo·· 
H. Gunn 
Marymead Children's Centre (Sister M. Morrissey) 
Parent Support Service (J. Gifford and J. White) 
Parents and Teachers Against Violence in Education (J. Riak) 
Tuggeranong Family Action Inc.~ AC.T. (W. Mauldon) 
E.R. Ward 
J.C. Williamson 
R. Wilson 
Woden Community Service (D. Procter and B. Gallaher) 
Womens Action Alliance (B. Cains~ M.H.A.) ". 

Wrjtten Submissions 

A.C.T. Consultative Committee on Social Welfare 
AC.T. Tea·chers' Federation 
Association for Early Childhood Development (AC.T.) 
Attorney-General's Departmelit (Tas.) 
Australian Association for the Mentaily Retarded 
Australian Capital Territory Police . 
Australian Dental Association, Inc. 
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Australian Dental Association, N.S.W. Branch 
Australian In~titute of Welfare Officers 
Australian S0Cial Welfare Union (AC.T. Branch) 
R.J. Bartley, S.M. 
R.D. Blackmore, S.M. 
M.P. Butler 
Capital Territory Health Commission 
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Catholic Welfare Advisory Committee of the Archdiocese of Canberra and Goulburn 
S. Charlesworth 
Child Care Students, Canberra College of T.A.F.E. 
Child Care Workers' Association of tile A.C.T. 
Childhood Services Council 
C. Clifford 

. Council of Social Service of the A.C.T. 
D. Cruickshank, Professor 
Department for Community Welfare (S.A) 
Department of the Capital Territory 
Department of Community Welfare (W.A.) 
Donald Duck Day Nursery and Kindergarten, Bambi Pre-School and Day Nursery, Christopher 
Robin Kindergarten and Day Nursery 
Dr Barnardo's in Australia 
P. Eisen, Associate Professor 
J. Ellard 
Family Life Education Council (Canty) Inc. (N.Z.) 
L. Foreman 
L. George 
R. Hatch 
J.D. Haynes 
Health Commission of New South Wales 
Health Commission of Victoria 
A. Hiller, University of Queensland 
M.B. Hoare, Hon. Mr Justice 
B.A. Holborow 
A.J. Johnson, S.M. 
Law Council of Australia 
J. Livi 
LR. Matterson, S,M. 
F. McGinity 
V. McKelvey 
G. Morris 
K.A. Murray, Hon. Justice 
National Women's Advisory Council 
P.Opas 
Parent Support Service (A.C.T.) 
Parents and Teachers Against Violence in Education 
W.O.A. Prendergast 
Privacy Committee (N.S.W.) 
E.L. Ross, S.M. 
Royal Australian Nursing Federation 
Royal Children's Hospi.tal (Vic.) 
H. Schuttler 
P.J. Sharkey 
Social Welfare Action Group 
Sociology Students, University of New South Wales 
P.Tapp 
G. Vaughan 
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Victorian Teachers Union 
R.P. White, S.M. 
M. Williams 
Women Lawyers' Association of New South Wales 
Women's Electoral Lobby (Ae.T.) 
F. W. Wright-Short 
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society's ambivalence to, 61 

Childrens Court (see also Children in need of care; 
Children's Magistrate; Offender) 
adjournments, discouragement of, 203 

age limits for, 63 
appeal (see Appeal) 
attendance of parent, 165 
closed court, 40, 166 
committal to Supreme Court, 104 
constitution, 39 
criticisms of, 110 
description of proceedings, 92 
effect of different orders, 101 
enforcement of orders of, 244-7, 249 
flexible procedures, 164 
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\ formal liaison with Court of Petty Sessions, 404 
general description, 41 
hearings, 164 
identification of child, 167 
jurisdiction of, 86-91, 252 
magistrate, 39 
media, right to be present, 167 
monitoring of orders of, 163,242 
orders of (see Measures for children in need of 
care; Measures for offenders) 
philosophy of, 110 
psychiatric assessment, order for, 45 
publication of reports of proceedings in, 40 
records, own, of appearances, 240 
remittal from Supreme Court, 106 
removal of certain offences to Supreme Court, 
177-9 
reports to (see also Social inquiry report, Psychi
atric report), 45, 170 
retention for care proceedings, 311 
rise of, 110 
sentencing policy, 203 
sitting times for care proceedings, 322 
specialist, 160 
statistics, 17 
traffic offences, jurisdiction in relation to, 174 
variation etc. of orders of, 250 
Youth Advocate as servant of, 163 

Children's Magistrate 
appointment of, 39n, \60-2 
better informed, 160 
Childrens Services Council, member of, 518 
duty to give reasons where committal refused, 179 
duty to make proceedings comprehensible, 164,322 
legal representative, appointment of, 191 
next friend, appointment of, 190 
obligation to transmit reasons for committal, 89n. 
qualifications, 39n 
specialist, 160-2 

Childrens ServiceI' Council 
development of institutions, role in, 235 
establishment of, 5 
functions, 517 
inquiry into corporal punishment, 407 
membership of, 518 
purpose of, 516 
review of family day care schemes, 442 
review of screening procedures, 146 
Standing Committee of (see Standing Committee of 
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the Childrens Services Council) 
Committal to higher court, guidelines, 179 
Committ~l to institution (see also Institution) 

child in need of care, 342-3, 366 
duration of, 55 
present system, 53-4 
suspended, 56 
variation etc. of order, 250 

Committal to willing person, 50 
Commonwealth, the 

Childrens Services Council, member of, 518 
creation of post of, 512 
employment of children, powers over, 481-L 
exemption of child care facilHites, power of, 436 
guardian of wards. 339 
initiat\on of care proceedings by, 321 
payments to ex-wards, 361 

Dispositions for offenders (see also Measures for of
fenders) 
administrat.ive discretior, 198-9 
prevailh.,t! pbilosophy, lY'7 

child abuse services, funding of, 415 
cost-benefit of law reform, 519 
Departments to co-operate, 287 

Commonwealth Attorney-General, power to file ex 
o..tJicio indictment, 179 

principles, .)6-7,200-1 
Doli incapax rule, 67-8 
Dr Barnardo's, 57 

Community Development Fund, 518n 
Community welfare legislation, 4n 
Compulsory reporting of child abuse 

arguments against, 389 
arguments for, 388 
conclusion, 391 
definition for purposes of, 393 
evidence supporting, 388n 
persons required to report, 396 

Conditional discharge, 215 
breach of, 244-6 
further offence, 248 
monitoring of, 242 

Corporal punishment 
divisiveness of issue, 407n 
imponance of, 405 
right to administer, 406 

Court (see also ChiIdrens Court) 
avoidance of, for non-offenders, 278-9 
avoidance of, for offences by very young, 66 
family, ideal, 308n 
offenders, for, 158-60 
positive role of, for non-offenders, 279 
records, 5 

Court of Petty Sessions, formal liaison with Childrens 
Court, 404 

Criminal law, function of, III 
Crown Solicitor, Deputy, power to remove matter to 

Supreme Court, 179 
Custodial order 

monitOring of, 242 
prerequisite, 240 
variation etc., 250 

Day care (see Child care) 
Default in payment, where, 2011 
Dentist, duty to report child abuse, 396 
Department of the Capital Territory 

structure of: 487 

Welfare BI'anch of (see Welfare Branch of the De
partment of the Capital 
Territory) 

Dir~\-tor of Child Welfa.re, abolition of post of, 512 
Director of Welfare 

child care li::ensing authority, 443 

Employment of children 
administrative procedures, duplication of, 458 
appeals against decisions of Director of Welfare, 
483 
Commonwealth laws, 455 
entertainment industry, in, 459, 465, 481 
family bUSiness, in the. 461, 469 
health and safety of (see. Health and safety of chil
dren in employment) 
historical context, 453 
international conventions, 455n 
intervention in, grounds for, 454 
light work, in, 461, 466-8 
minimum age prOVisions, 459-61 
necessity for protecting, 453 
newspaper selling, in, 459 
practical considerr~ions, 454 
prinCiples for legislation, 454 
protection of, gener!!I powers of, 482 
recapitulation, 484 
school, in connection with, 461 
schOOling restrictions on, 457 
State laws, 459n 
street trading, in, 459, 462-3 
youth unemployment, 453 

Family, respect for the, 332,370,454 
Family Court of Australia 

appropriateness as forum for criminal proceedings, 160 _ 

legal representation in, 309 
use of, in care proceedings, 307-11 

Family Court counsellor, on ChHdrens Services Coun
cil,518 

Family day care advertising, prohibition Otl, 441 
current service, 412 
Office of Child Care, assistance of, 415 
proposals, how effected by, 437 
review of, need for continUing, 442 
scheme, 437-40 

Fine, 207 

Government control, admission to (see also Wardship), 
52,270 

Grounds for care proceedings 
avoidance of SUbjective judgments; 296 
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incompatibility between child and parents, 301 
mental harm, where, 295 
physjc:!l harm; where, 295 
poor home environment, where, 296 
recommendation, 304 
truancy, 300 
'uncontrollable' children, 297-9 
'uncontrolled', 299n 
unfit parents, 303 . 

Guardian of ward, powers and dutIes of 
adoption, 348 
care by, 346 
clarification, need fer, 344 
custody, 345 
employment of child, 348 
legal representatio~ of child, 348 
maintain parental 1I1volvement, 355 
marriage of child, 348 . 
medical treatment ofr.-hlld, 351-3 
passport of child, 348 
property of ch~ld, 350 . 
re;igious teachmg of chIld, 340 
summary, 354 
testamentary guardian, as, 348 

Handi\)apped children, .5 . 
Heai,h and safety of children tn employment 

child, duty of, 476 
comprehensive legislation needed, 475-6 
current law in AC.T., 470-2. .. 
dangerous employment, prohIbition on, 481 
employer, duty of, 476 
hours of work, 480 
medical examinations, 479 
mi,nimum ages, special, 478 
national approach to, 474 
principles for legislation, 473 
regulations securing, 477ff ',' 

Holding order, 305, 401. " 
Hospital. exclusion from child care lIcenSing, 434 
Hostel 

deficiencies in, 288-9 
law unclear, 289 ~ 
procedures for dea!in.g with runaways, ,,89 

Human Rights CommIssIon; 6 

Imprisonment, 239 
Institute of Family Studies,S 

Interim order, 42 

Jerv,is Bay,S 
Jury, child, right of, to, 105, 180 
Juvenile Aid Bureau 

analysis of work of, 38 
criminal cases, role in, 150-4 
functions, 37 
importance of, 149 
membership, 37 . 
non-criminal cases, role m, 155 
other functions, 156 
present functions, 143 
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responsibiHty for child welfare matters, 145 
role, generally, t57 
sources of referral to, 38 

Law reform cost-benefit of, 5·19 . 
Lawyer (se; also Legal aid; Legal representatIOn), ac

cess to background report, 170 
Legal aid 

applications for, 185-6 
child, priority of, 185 
duty solicitors, 184, 191 
generally, 183 
guidelines, 185-6 
limited funds, 191 
private practitioners, by, 187-8 

Legal Aid Commission CAC.T.), 183 
Legal Aid Office, 183ff. 
Legal representation, 44 

access to, 191 f 
appointment by magistrate of legal representa lYe, 
191 . 
assistance of next friend tn, 190,331 
Childrens Services Council, role of, re, 195 
contmuing legal education, 194 
duty solicitors, 184, 191 
Family Court, in, 309 
legal aid, 183-8, 191-3 
level of, 184 . 
need for, in care proceedmgs~ 330 
need for, in criminal proceedmgs, 189 
private practitioners, 187-8 
right to, 189 . 
role of lawyer in care proceedmgs~ 330 
role (If lawyer in criminal proceedmgs, 190 

Live where directed, order to, 48 Institution- 405 
access by inmates to Youth Advocate, 

ar~uments 2lgainst establishment in AC.T., 231 Magistrate (see Children's Magistrate) 
argume:lt f(lr esta?lis~ment in A.C.T., 230 Marymead Children's Centre, 57 
care cases, j:ommlttal In, 342-3 Measures for chHdren in need of care 
committal to, prerequisite, 240 committal to N.S.W. institution, 342-3, 366 
deficiencies>, 228 outline, 334 
essential feature of, 229 principles, 332-3 
evaluation,232-4 residential orders, 336-8, 365, 367-8 
form of sentence to, 236- 7 review of, 362ff 

issues, 229 revocation or variation of, 364-8 
N.S.W., committal to, 238 supervision orders, 335, 365 
N.S.W. system, 239 wardship, 339ff, 365-6 
recommendation, 235 fi d 233 Measures for offenders 
statistics on offenders presently (c;;'e~::es are (0 paragraphs in this Report) 
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abolition of certain 241 
admonish, 95, 205 ' 
assistance by Youth Advocate 163 
attend~nce centre orders; 223"':'4, 240 242 244-50 
committal order, 240, 250 " 
community-based programs 226-7 
cond!ti?nal discharge, 215, 242, 244-8 
convictIOn, 240 
Court ?f Petty Sessions, in capacity as, 100 
custodial order, 237, 240, 242, 250 
de~aul.t, i~ payment, where, 208 
demstItutlOnalisation, 226-7 
discharge, 95 
dismissal, 204 
distinction between offences 94 
financial penalties 96 207 ' 
imprisonment, 100 ' 
i?s~itu~ion (see also Institution) 200 236-7 
l~mltatlOns of, 113 ' 
live where directed order 225 
ord~r without conviction: 240 
outline of proposals, 202 
payment of fines, analysis of 96 
prerequisite, 240 ' 
probation, 97, 216-22, 225, 242, 244-9 
propos.als, re, generally, 203 
recog~lzance, 95, 98, 209-14,225 
remedial conditions 218 
reprimand, 205 ' 
resi?en.tial orders, 225, 240, 242, 244-50 
restitution, 206 
summ~rr of proposals, 251 
superVISIon, 99 
surety, 98 
suspended committals 241 

Medical practitioner ' 
confidentiality, rules of, 390~ 
duty to report child abuse 396 

Medical treatment, order for:218 
Mens rea, criminal responsibility and 65 
Mentally ill children 5 ' 
Minis!er for th.e Capital Territory 

c~I1d 7are licensing authority, 443 
divestiture of certain powers of 512 
guardian of wards, 339 ' 

Ne~lected c:hildren (see also Neglected and uncontrol
lable children) , 
analysis of charges 274 ' 
definition, present, 252 

Neglected and uncontrollable children (see also 
Nc:giected children; Uncontrollable 
children) 
admission into hostel, 272 
appeals, 269 
apprehension of, 253 
case studies, 276 
charging of, 260, 280 
c~u~ procedure for, 253, 266 
cnmmal record, 264 
fingerprinting of, 260 

-------------~- - - -~~---

!nfor~al :voric of police, 259, 262 
mtervlewmg of, 263 
Juvenile Aid Bureau, role of, with, 155 
measures available to court 268 
overlap with offenders, 26 ' 
photographing of 260 
police procedures' 259ff 
pre-trial detentio~ 261 
proceedings for, 265-7 
report on, 45 
resentment of, 268 
statistics on, 268 
temporary care of, 271 

New South Wales 
committal to institution in, 2.,8, 342-3 
?ual wardship, 51, 53 
~mp.ris~nment of A.C.T. offenders in 107 
mshtutnonal system, 239 ' 
powers of N.S. W. Minister in rel~~tion to ACT 
wards, 53n, 358 . . . 
rev~e\~ of A.C.T. wards placed in, 366 
~tatIstlcs on.A.C.T. offenders confined in 233 
transportation' to, 232 ' 
Yo~th Advocate to liaise with institutions in 243 

Next frIend ' 
ca.re proceedings, appointment in, 331 
crImmal proceedings, appointment in 190 

Non-offender (see Children in need of ca~e' Neglected 
and uncontrollable children) , 

Nurse, duty to report child abuse, 396 

Offc:nces ~see also Offender; Parent) 
mvestlgation by police, 71 
law of the Commonwealth, against, 147 
law of the Commonwealth, screening of, 85 
procedures for charging and summons 
compared,81 
serious, jurisdiction over 177-9 
s.ole jurisdiction of Supr~me Court 89n. 
time, relevant, 87 ' 
traffic, 174 
types of, for which charged 80 

Offender ' 
access to background report, 170 
age, relevant, 87 
appearance in court, effect of on 240 
arrest, decision to 78 " 
bail, release on, 79 
charged, consequences for, 80 
charging procedures, 78-9 
confined, statistics on, 233 
consc:q~ences for, of court appearance, 101 
convictIOn/no conviction clarification 240 
court f?~ (see Childrens Court; Court>, 
culpability of, 116 
d~tenti~n of, prior to trial, 79, 144 
d~agnos!s of problems of, 111-2 
d~fficu!t~es with proceedings, 92 
dispOSitIOns (see Dispositions for offi d . 
~e~sur;s for offenders) en ers, 
distInctive system for dealing with, 116, 119 
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diversion of, 120-6 
doli incapax rule, 67-8 
fingerprinting of, 79-80, 143 
frankness with, 114 
handwriting analysed, survey of, 80 
hearing panel for, 129,,-131 
imprisonment of, 107 
interviewing of, 74,.141-2 
issues, 109 
jointly charged with adult, 176 
jury trial, right to, 105, 180 
Juvenile Aid Bureau, role of, with, 154 
measures for (see measures for offen4,ers) 
next friend, 190 
older, dealing with, 239 
overlap whh non-offenders, 26 
panel, screening, 128 
photographing of, 79, 143 
police, role of, 133 
police objectives, 134 
principles ill dealing with, 115 
proper function of criminal law, III 
prosecute, decision to, 132, 138 
protections afforded to, 116 
rebuttable presumption re child under 14, 67, 68 
recidivism of, 18, 124-5 
records of, 240 
rehabilitation of, 117 
report on, 45 
screening of, 127-131 
separation from non-offenders, 118 
stat;.>~;cs on, 146 
summons, preference as to, 78 
survey of, 80 
transfer to non-criminal jurisdiction, 175 
venue where adult co-offender, 176 
very young, 66 
ward, power to make, 241 

Office of Child Care 
Childrens Serviceli Council, represented on, 518 
role of, 415 

Outreach Inc., 57 

Panel, repl~cement of court by, 159 
Parent 

access to background report, 170 
attendance in court, 41n, 165 
balancing rights and interests of, 279 
meaning of term, 3 
powers of, re wardship, 344ff 
prosecution of, 306, 376, 403-4 
records, right to see, 400 
restitution, responsibility for, 206 
right to administer punishment, 4G& --7 
voluntary surrender of custody of child, 286 

Pre-school, excluded from child care licensing, 434 
Probation 

breach of, 244-7, 249 
conditions, 217 
further offence, re, 248 

monitoring of, 242 
nature, 216 
order, 219 
present system, 46, 49 
remedial conditions, 218 
supervisor 
term of order, 220 
variation etc. of, 222 

Proceedings 
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approval required where Commonwealth offence, 
85 
publication of report of, 40 

Prosecution, summons procedures, 77 
Psychiatric report, court may order, 169 

Quamby Children's Shelter, 42 
combination with institution, 234 
criticisms of, 173 
current operation, 57 
legislative provision, 173 

Recognizance 
nature of, 208-13 
recommendation, 214 
Reference, Terms of, 1,4 

Refuge (see Hostel) 
Remand, 42-3, 172 
Report, Child Welfare 

acknowledgements, 24 
methodology of, 7ff 
scope and arrangement, 4 
topics for future consideration, 5 

Reporting of child abuse (see also Compulsory report
ing of child abuse) 
age, relevant, 394 
confidentiality of records, maintenance of, 400 
definition of abuse for purposes of, 392-3 
definition of abuse for purposes of State, 380 
immunity from liability ari\;ing from, 385, 395 
recipient of reports, 381, 397 
records, 399 
State iegislation, 379ff 
statistics from, 399 
voluntary, 395 

Residential care, distinguished from child care, 409, 
429 

Residential order 
non-offenders, 336-8, 365, 367-8 
offenders, 240, 242, 244-7, 249 

Royal Canberra Hospital, 413n, 434 
Royal Commission on Human Relationships, 372 

School 
compulsory attendance, 457 . 
employment in connection with, 461 
failure to attend, consequences, 300 

School counsellor 
duty to report child abuse, 396 
need for, 290 , 
work of, 255 

(References are (0 paragraphs in this Repoflt 

,/ ,,' 



r 512/ Child Welfare 

Services (see Welfare services) 
Sexual abuse, definition of, 295 
Seymour, Dr J.A., I 
Shelter 

definition, 42, 172 
places used as, 42 

Social inquiry report 
arrangemeilt of, by Youth Advocate, 163 
authorisations as to making of, 169 
court may order, 169 

Standing Committee of the Childrens Services Council 
child abuse cases, advice in, 398 
confidentiality, duty of, 400 
consultation with Youth Advocate, 282 
initiation of care proceedings by, 321 
limited powers, re welfare services, 283 
meetings, 284 
membership, 284 
prosecution of parent, advice in, 403 
role, 282 
welfare services, role in delivery of, 514 

Summons 
need for improvement in procedures, 137, 139 
police directive re, 139 

Supervision order, 47, 335, 365 
Supreme Court of the A.C.T. 

appeals to, 182,269,312 
closure, power of, 168 
committals to, 104 
guardianship of infants, 356 
imprisonment, power of, 239 
jury trial, 105 
open hearings, 108 
penalties available to, 181 
powers of, 106 

publication, order prohibiting certain, 168 
remittal to Childrens Court, 106 
serious offences, jurisdiction over, 177-9 
Youth Advocate, assistance of, 181 

Teacher 
duty to report child abuse, 396 
right to administer punishment, 406-7 

Terminology 
child,3 
masculin(: pronouns, 3 
parent, 3 
young person, 36n 

Traffic offence 
Childrens Court, jurisdiction of, 174 
police procedure, 82 

Uncontrollable children (see also Neglected and un
controllable children), 297-9 
analysis of charges, 273-4 
avoidance of discrimination against, 299 
definition, present, 252 
very young, proceedings for, 66 

United Kingdom, child care laws, 425 
United Nations Declaration of the Rights ofthe Child, 

6,454 

United States of America, child care laws, 425 

Victim, compensating the, 206 

Ward of court, 5 
Wardship (see also Guardian of ward, powers and du

ties ot) 
abscondence of ward, 360 
access to wards, 357 
administrative admission to, 270, 272, 285 
committal to institution, automatic on, 53 
expiration of, 341 
financibl assistance to ex-wards, 361 
flexible device, 51 
guardian, 339 
interstate wards, 359 
last resort, 340 
legal basis, 51 
N.S. W. Minister, powers of, 358 
offender inconsistent with invocation of, 241 
older child, 341 
order, 339ff, 365-6 
parental involvement, 355 
placements, 51 
pre-requisites, 340 
removal to N.S.W. institution, 51n 
review of, 365-6 
Supreme Court, powers of, 356 
termination of, 52-3, 55 

Warning, 70, 72-3, 76, 171 
Welfare Branch of the Department of the Capital Terri

tory 
(see also Director of Welfare), 19,35 
amalgamation with Health Commission, 505 
apprehension of neglected .. and uncontrollable 
children, 253 
Child Abuse Committee, 377, 384 
child care licensing, exclusion from, 434 
Chi:d Care Unit, 414, 416 
Child Life Protection Unit, 378 
control over reports by, 328 
development hindered, 497-8 
duty to report child abuse, 396 
functions, 490, 500 
Health Commission, comparison with, 499-500 
independence to, granting of, 508, 512 
informal referrals to, 254 
initiation of neglect and uncontrollabiIity proceed
ings, 313 
institutions, role .in development of. 235 
legal status, 490 
neglect and uncontrollability proceedings, views 
on,265 
notification to police of child abuse case, 375 
organisation of, 491 
placement of children in temporary care, 271 
police, liaison with, 75 
position of, in Department of Capital 'Tehitory. 
487,495 
preventive work, priority of, 287 
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problems facing, 494ff 
reform of, options for, 504ft' 
relationship with police, 265 
reports by, 45 
staffing of, 496 
status of, 487 
statutory responsibilities, 490 
transfer of functions, 509-12 
upgrading to a Division, 506-7,512 
Youth Advocate, and, 163 

Welfare officer, distinguished from social worker, 45n 
Welfare services 

A.C.T. Schools Authority, 253 
Belconnen Remand Centre, 57 
blueprint, 502 
Capital Territory Health Commission, 256 
child abuse, action against, 408 " 
community approach tOl, 503, 510 
co-ordination, need for, 501 
coun~elling, 290 
Dr 8arnardo's, 58 
Family Court counsellors, 257 
fragmentation of, consequences of, 502-3 
funding of, 515 
higher priority for, 287 
importance of, 485 
information on, 290 
inquiry into, need for full, 510 
integration of, 505,510 
Marymead Children's Centre, 57 
miscellaneous facilities, 60, 493 
Outreach Inc., 58 
overlapping system, 61 
police, obligation on, to consider, 145 
pre-court stage, 281 
problems facing, 494ff 
Quamby Children's Shelter, 57 
rationalisation, need for, 510 
solutions to problems facing, 510ff 
Standing Committee, role of, in delivery of, 514 
voluntary agencies, 258, 515 
Welfare Branch, 254 
Youth Advocate, role of, in delivery of, 513 

Witness, recommendation concerning, 164 

Young person, abolition of concept, 64 
Youth Advocate 

account of seriousness of harm to child, 294 
alternative models, 321 
appointment, 163 
Childrens Services Council, member of, 518 
confidentiality, duty of, 400 
consultation with magistrate, 242 
consultation with Standing Committee, 282 
crimina.! proceeding5, duties in, 163 
criticism of proposal for, 315-6 
duties, 320 
enforcement of court orders, 244, 246, 250 
keeping ·of records of child abuse cases, 399 
liaison with N.S,W. institutions, 243 
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limited powers, re welfare services, 283 
monitoring of court orders, 242 
need for, 313-4, 405 
office of, 320 
precedent for appointment of, 318-9 
qualifications, 163 
recipient of reports of child abuse, 397 
role distinguished from Welfare Branch, 163 
Supreme Court, role in, 181 
variation etc. of court orders, 250 
welfare services, role in delivery of, 513 
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