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Preface 

This volume is one of a series of technical assistance 
reports prepared as part of the National Center for 
State Courts' Appellate Justice Improvement Project. 
The National Center is grateful for the continuing 
support and encouragement of the Law Enforcement 
Assistance Administration and the Charles E. Culpeper 
Found~tion which have made these reports possible. 
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THE APPELLATE SYSTEM IN VERMONT 

On October 7 and 8, 1980, as part of the Appellate Justice Improvement 

Project of the National Center for State Courts, we met with Chief Justice 

Barney, Justice Billings, and various support personnel of the Vermont Supreme 

Court. rhismemorandum contains our principal conclusions and recommendations 

resulting from those meetings. 

I. The Present posture of the Court 

At present, the Vermont Supreme Court is not confronted with any 

substantial problem of volume. Whii~' it p~esently has enough appeals ready 

for oral argument to fill two hearing calendars, and therefore could be said 

to be backlogged to the extent of one such calendar, this is, in comparison 

with other appellate courts we have observed, not by any means a serious 

problem as yet. The court has, however, been quick to note this accumulation 

of appeals and to investigate possible methods of contending with the problems 

of volume and de 1 ay shou 1 d the fil i ngs, and potent i ally the back 1 og, increase 

• I' 

further. 

The single most vital element in contending with challenges of volume and 

possible delay in an appellate court is the attitude of the court itself. 

Courts can no longer wait passiVely for appeals to be readied for them by 
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attorneys; rather they must,caffirmatively assume responsibil ity for and 

control over the entire appellate process, from first filing to final 

disposition. Only by so assuming responsibility and control ca~ the appellate 

courts protect their processes against delays due to attorney oversight, 

negligence, or inertia; only in this way can courts reliably establish and 

maintain clear standards of timeliness and form~t; and only by making the 

decision to manage cases, rather than merely waiting for them, can the court 

best protect the interests of the litigants which are otherwise threatened and 

often injured by rising volumes of appeals. These observations are held, to 

the best of our knowledge, unanimously by all authorities in the field of 

appellate court improvement and reform; they have been verified by our own 

personal observations in m.any court systems; and they have even received some 

empirical statistical support from findings produced by the Appellate Justice 

Improvement Project. 

The Vermont Supreme Court has made the crucial decision to take 

responsibility for appeals from inception to conclusion. This decision is the 

most important step in coping with any problems of volume or delay which may 

arise. Having made this decision, the next step for the court to take is to 

make certain organizational changes which will enable the court to adapt in an 

informed, intelligent, and flexible manner to any changes in the number, type, 

or age of filings, or to any other significant changes in the appellate 

environment which may arise. 

II. Proposed Organizational Changes 

A. Streamlining of Appellate Clerical Function~ 

At present, both the office of Clerk of the Vermont Supreme Court and 
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the office of State Court Administrator are held by the same person due, to 

some extent, to statutory requirement. This arrangement has so far been quite 

satisfactory to all concerned. With a rising volume of appeals, however, it 

will become an increasing nuisance to try to route all appellate court 

management items of any substance through a person already very heavjly 

burdened with administrative matters concerning all the courts in the state; 

and such an arrangement will become a serious block to installing any 

appellate court reforms or innovations designed to contend with increasing 

volume, such as an accelerated docket or a preargument settlement conference. 

Any innovation of any complexity or effectiveness requires a great deal of 

fine tuning, which can only be done if the support management personnel can 

deal regularly and informally with the justices. In order to install any 

really effective improvements in the Vermont appellate system, it will be 

necessar~ to rearrange the lines of communication between the justices of the 

court and the court's own support staff. This can be done by making two 

changes. The first involves the clerical functions, the second the judicial 

management functions. 

At present, the organizational arrangement could be diagrammed as in 

Figure I, Vermont Supreme Court: Current Organizational Structure. 

Even with the modest increase in filings which has occurred so far, the 

in-house clerical functions of the deputy clerk have increa.s'ed substantially. 

In order to perform his job properly, the deputy clerk needs to have some 

regular and continuing communication with the Supreme Court; yet this is made 

very awkward and difficult by two facts: (a) for the majority of matters, he 

is required by protocol to go through the court administrator, a very busy 
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man; and (b) there is no one person on the Supreme Court to whom recurring 

management ~atters can be brought, since the chief justice is in a position 

analogous td that of the court administrator, having many other statewide and 

not merely courtwide responsibilities. 

We recommend that the organizational arrangement be changed so that it 

could be diagrammed as in Figure· II, Vermont Supreme Court: Recommended 

Organizational Structure. 

The duties and responsibilities would be simply divided. The court 

administrator would be responsible for all matters substantially affecting the 

state's court system as a whale; the deputy clerk--or clerk, if the functions 

are to be precisely labeled--would be responsible for those matters involving 

the Supreme Court only. For example, the clerk would report to the Supreme 

Court regarding daily or weekly modifications of the appellate preargument 

settlement conference, but he would report to the court administrator on any 

fiscal inatters. 

This arrangement would allow the clerk to communicate directly with the 

court on matters involving rules changes, current statistics, and other 

housekeeping matters which require aut~0rization by the court or which should 

for other reasons be brought to the court's attention, and would eliminate the 

need to employ the court administrator as an intermediary, thus freeing him up 

for other duties of broader scope; and at the same time, this arrangement 

would retain the court administrator's authority to manage all matters which 

affect the court system as a whole, or which affect any court or courts other 

than the Supreme Court alone. 

We recommend that the organizational arrangement diagrammed in Figure II 

be adopted. 
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FIGURE I I 

: VERMONT SUPREME COURT: RECOMMENDED ORGANIZATIONAL STRUCTURE*: , 
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B. Creation of an Appellate Management Justice 

There should be one person on the Supreme Court to whom the clerk, as 

that offi~ial would be defined in the preceding recommendation, could bring 

recurring management matters which require the attention and direction of 

someone who can speak at least provisionally for the COQrt. In many appellate 

courts, this position has been created, by assigning to one justice the duty 

of dealing with such matters officially; he makes those decisions which are 

not appropriate for the clerk to act on and brings to the attention of the 

full court, or in some cases to the chief justice alone, those matters which 

require policy decisions, In some jurisdictions, this position has a specific 

title and in others it has not as yet; but it has proved to work effectively 

in all jurisdictions we have personally observed. If workload permits, the 

chief justice may also choose to act as the appellate management justice. 

By officially creating such a position, the court would provide the 

remaining necessary organizational component to enable it to contend, with 

rising number's of appeals by establishing an organizationa'" framework with 

which the court could manage the day-to-day problems of installing and 

maintaining appellate innovations once the court as a whole had made the 

policy decisions to adopt them. For example, the court in its entirety must 

make such decisions as whether or not to adopt an appellate pre argument 

settlement conference; once that decision has been made, however, it is not 

necessary for the,court as a whcile to deal with all the details of the 

installation of the procedure~ beyond a.dvice and dire,ction in setting 

procedures. A singl,e justice of the court can be assigned to the task of 

working with the clerk to see that the procedure is successfully adopted. The 

same is true for a very wide variety of other court matters. 
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We recommend that the court create a position of Appellate Management 

Justice to communicate regularly with the clerk and to work with the clerk 

regularly on matters involving the Supreme Court, as distinguished from 

matters involving the state court system gene~ally. 

III. Possible Improvements 

A. Information Form 

Appendix A to this report contains copies of information forms which 

have been adopted by the Supreme Court of Rhode Island at the recommendation 

of the National Center for State Courts. l Prior to the adoption of these 

forms, Rhode Island, like Vermont now, received only copies of the first 

filings; the forms provide additional and immediate information on the appeal 

to the Supreme Court, and thereby make possible a number of case management 

functions. First, they enable the court to plan for any sudden fluctuations 

in filings either in type or number, by informing the court of what is being 

filed. Second, they enable the court to employ a preargument settlement, 

conference early in the appellate process, by providing the settlement judge 

w'ith basic information on the appeals at the very beginning. Third, they can 

provide the court with information on the appeals which can enable the court 

to screen the appeals for such matters as the possibility of using an 

abbreviated transcript (if, for example, the form reveals that the only issue 

on appeal involves voir dire) or putting the appeal on an accelerated docket. 

:Jn~ode Island is referred to here because it is comparable in 
~'~!ation and number of filings. court organ-

-8-
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We recommend that the court adopt the use ,of such information forms as it 

may design, and that the court require by rule that such forms be completed 

and filed in the Supreme Court no later than the filing of the notice of 
/\ 

appeal is required in the trt~n court. 

B. Preargument Settlement Conference 

At the requ~st of Justice Harry Spencer, recently of the Nebraska 

Supreme Court and currently working in many capacities for the ABA in its 

various appellate justice programs, we have recently assembled and set forth 

in a memorandum the most current information on those appellate settlement 

conferences which have been established and are being monitored by the 

National Center for state Courts as part of its Appellate Justice Improvement 

Project. Rather than recap the information in that memorandum, a copy is attached 

as Appendix B. Settlement conferences are cheap and worthwhile; statistically, 

they are (so far as the statistics can tell us to date) effective. 

We recommend that the court establish a preargument settlement 

conf~rence. We further recommend that the court approach the legislature for 

the funding necessary to establish the procedure as a controlled scientific 

experiment (as described in Appendix B) so that its benefits for 

Vermont may be clearly identified. 

C. Accelerated Docket 

At present, oral argument of appeals is the accepted norm. This can 

result in attorneys traveling long distances, often in bad weather, to argue 

cases in which they have nothing to say which has not already been said in 

their briefs. At the same time, it often occurs that the clients want to have 

oral argument whether or not the attorneys feel it is likely to have any real 
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impact on the decisison; those desires are legitimate and should be respected. 

Yet if oral argument could be reduced or eliminated in many cases, the 

productivity of the court would rise as a result of having to spend less time 

hearing arguments and more time writing more opinions. 

Appendix C to this report contains a copy of all artic1e discussing an 

accelerated docket which has been successfully established in st. Louis, 

Missouri for the state appellate court there. We do not suggest that Vermont . 

should adopt this procedure directly, but rather that the court proceed to 

design its own procedure, based on the same concept, which would be 

appropriate for Vermont. If the court were to screen cases, to identify those 

cases which seem approp:iate for submission without oral argument; to notify 

counsel--but to leave counsel with the option of insisting on some oral 

argument if really desired; and to limit such argument in such cases to half 

that normally allowed, and to schedule arguments accordingly--this procedure 

could relieve the court, as well as the attorneys, of much needless 

expe~diture of time and effort, and could relieve the clients of the attendant 

expense. Three principles need to be kept in mind. (1) Many cases do not 

need oral argument. Usually these are the easiest cases, but not always: for 

example, a case in which the only issue raised on appeal is one of prejudicial 

comment may be a very difficult case to decide, but it doe'Snlt need oral 

argument as a rule. (2) Many cases which do not need oral argument in order 

to be correctly decided do in fact need oral argument in order for the clients 

to be convinced that justice has been done. The plain fact is that in many 

cases where the outcome is a foregone conclusion, the clients need to see the 

case argued in order for their fears to be quelled, and in order for them to 
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be genuinely convinced that they lost because the law was against them. and not 

because of corrupt attorneys or judges. Therefore, even in cases which the 

court determines do not need oral argument in order for it to decide them 

correctly, there should ~e a provision by which counsel can insist on at least 

abbreviated argument. (3) Time which is saved by either eliminating or 
( 

curtailing the length of oral argument can and should be devoted to producing 

more opinions. This change ,in the procedure will not result in a dramatic 

increase in opinion production, but it will result in some, since justices 

will sj:\~nd less time in hearing arguments which are either unnecessary or are 

unnecessarily long. 

We recommend that the court adopt an accelerated docket procedure. We 

suggest that it be aimed at reducing oral argument. 

D. Transcript Preparation 

The court is enjoying an upgraded and cooperative cour.t reporting 

staff due, in part, to new management policies (see Appendix 0, Vermont 

Supreme Court: Description of Case Processing and Transcript Production). If 

the court reporting staff expands, however, the Office of Trial Court 

Administration should more strictly define and regulate transcript production 

standards if management is to maintain a parallel increase in control. The 

Director of Trial Court Administration should follow through on his idea of 

bonding reporters to r~duce court vulnerability to ex-employees' refusals to 

transcribe notes; dependable note readers should be recruited for per diem 

employment as further insurance against the court's potential inability to 

have notes transcribed. 
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The court is considering both the expansion of audio recording and the 

future adoption of computer-aided transcription. The Office of Trial Court 

Administration should make a cost benefit analysis to determine which court 

reporting alternative or what mix of alternatives will best satisfy Vermont's 

anticipated workioad and budgetary constraints. 

E. Screen i ng 

At present, the court maintains a Progress Calendar (see Appendix 0, 

Vermont Supreme Court: Description of Case Processing and Transcript 

Production, for more detail), which identifies those cases which are 

. th 11 tess At other times, this device delinquent at any stage 1n e appe a e proc ~ 

has been used to identify those cases which were of greatest importance. We 

recommend that the court continue to use the P.rogress Calendar, and that it be 

used specifically to identify those cases which are delinquent at any stage in 

the appellate process, with a separate method to be used in the Calendar to 

identify those cases which are the most delinquent. Our observations in other 

jurisdictions have led us to conclude that such a procedure is most useful 

when it identifies delinquency, and not importance; important cases will be 

watched anyway, and are unlikely to become lost; delinquent cases pose the 

more serious threat. 

F. Change the Sentence Review Procedure 

At present, in criminal cases the sentence review is done by the same 

judge who pronounced the sentence. We suspect that this leads to a 

substantial number of appeals being filed ostensibly to review customary 

appellate issues, but in fact merely to review the matter of the severity of 

the sentence. This might be alleviated if the sentence review procedure were 
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viewed as more impartial. 

We recommend that the Supreme Court take steps to change the current 

procedure" so that the sentence review in criminal cases be performed by 

someone other than the sentencing judge . 

G. In-House Justices' Manual 

The Vf;rmont Supreme Court consists of five justices. Whenever a 

justice leaves, it represents a 20% turnover. This poses difficulties for 

court continuity of procedures, changes in procedures, and stability 

generally. Any changes which the court may install could be lost if 

substantial turnover were to occur. 

We recommend that the court write for itself a justices' manual (perhaps 

only one copy, to be kept in chambers), a totally confidential document, to be 

used by newly arriving justices to bring them up to date and up to speed 

regarding the courtr~ procedures and expectations. It could include such 

matters as the average period in which a justice is expected to produce an 

opinion in a given case; the deployment of clerks and secretaries; the 

operation of any court-supported procedures such as an appellate settlement 

conference; etc. This can provide continuity of development of innovations, 

and can help insure that the achievements of the Vermont Supreme Court are not 

lost due to turnover. 
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SUPREME COURT 
Providence 

Re: 

Our records indicate that you are counsel of record in the 
above-entitled appeal. ,This case 'Vlas docketed in this court 
on , 1980. 

This co'urt I s Provisional Order No. 12 requires that a pre-hearing 
information sheet be filed in this office within the time allowed 
for the filing of a notice of appeal. As of this date, however, 
no information sheet has been filed by you in this matter. 

Enclosed is an information sheet to be completed by you and 
filed "l;l7i th this office as soon as possi,ble. If you have any 
questions, please do not hesitate to cohtact me. 

Your cooperation in this matter would be appreciated. 

Enclosure 

Very truly yours, 

Halter J. Kane 
Clerk 
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SUPREME COURT 
Providence 

Re: 

Our records indicate that you are counsel of record in the above
entitled appeal. 

In an effort to expedite the disposition of the appellate docket. 
the Court has established a pre-hearing conference for civil cases. 
The primary purpose of the conference is to explore the possibility 
of settlel:lent. vlhere settlenent cannot be achie-v'ea I th(~ conference 
may assist in defining the issues. We also hope it will be helpful 
in. eliminating some of the more common briefing problems. 

Conferences are conducted informallv and in the chambers of one of . ,/ 

the justices of the com:'"t who ,,;rill be in attendance. Counsel should 
be prepared to inform the justice fully of the nature of the case 
and the corltend.ons on appeal. Counsel should also 'be prepared to 
rl::commend or suggest a settlement. 

A conference has been scheduled in the above case for on 
1980. Each conference is scheduled for one hour, 

although- the parties \'7ill be accorded \vhatever tiL'1e they truly require. 
Attendance is mandatory. Please report to the clerk's office. 

'·Je solicit your cooperfttion. If you have any questions concerning 
conference p!:'"oceoure, please contact me. 

vUK:c 

Very truly yours, 

Halter J. Kane 
Clerk 
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Director 

Samuel D. Conti 
Regional Director 

Hon. d:'Try Spencer 
Supreme Court of Nebraska 
State Capitol 
Lincoln, NE 68509 

Dear Justice Spencer: 

October 6, 1980 

In response to your request for information on the preargument appellate 

settlement conferences established by the Appellate Justice Improvement 

Prcject, I offer the following. 

The Project has provided assistance to three states in setting up 

settlement conferences so that they may eventually be empirically evaluated. 

Two of the states, Rhode Island and Connecticut, established the conferences 

and the evaluation techniques as specific programs of the appellate Project; 

in Pennsylvania, the conference was established under a separate grant, but 

the evaluation techniques were supplied as technical assistance by Project 

staff. 

The Operation of the Programs 

The programs currently operate essentially as follows. 

Connecticut: The conferences are conducted by a respected retir@d trial judge 

who is paid per diem and who holds the conferences approximately three days 

per week ten months of the year. He is assisted by a deputy clerk in the 

Supreme Court Clerk's Office who devotes about one-third or less of her time 

to the program and who has no legal training. No legal research is performed 

on the cases. The conferences are optional: attorneys receive invitations 

which they may decline. All cases filed in the Connecticut Supreme Court are 
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eligible for selection except criminal cases, pro se cases, and juvenile cases. 

Rhode Island: The Rhode Island Supreme Court originally intended to have the 

conferences held by a retired justice of the court, b'ut that person became 

unavailable shortly before the conferences were to begin; the court then 

decided that the only alternative at the time ~",as to have the conferences 

by sitting justices of the Supreme Court in rotation. They are presently 

held 

doing so, rotating the conferences among three justices, who do not disqualify 

the~selves from sitting on the cases subsequently, although attorneys may move 

to disqualify them. (The court consists of five justices who sit en banc.) 

To date, no motions to disqualify have been f1·led. The judges account for 

this by explaining that they avoid discussing the legal issues in the cases 

and focus instead on other matters which may lead to settlement. All civil 

a~peals except non-attorney pro sels, custody cases, and, adoption cases are 

eligible. The procedure is managed by a law clerk who, however, performs no 

substantial legal research on the issues. Th f e con erences are mandatory, 

although cases may be rescheduled in the event of conflicts. 

Pennsylvania: The Pennsylvania Superior Court (the state's intermediate 

appellate court) has established a conference procedure which is presided ovel" 

by a Seni or Judge (an appe 11 ate judge \tJho has passed mandatoY'y retirement age 

of 70 but who has been reappointed to sit on the court and write opinions). 

The conferences are held in Philadelphia and are mandatory, but only cases 

involving attorneys and litigants who are not t d" 00 lstant from that city are 

selected. The only categories excluded other than for geographic reasons are 

criminal appeals, cases to which the City of Philadelphia is a party, and 

non - attorney pro se appea 1 s . The J' Ud e ' , t d g 1S aSS1S e part-time by one of his 
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Hon. Harry Spencer 
October 6, 1980 
Page 3 

law c-Ierks (who performs no legal research on the issues) and by his secretary. 

The Evaluation Techniques 

Generally speaking, the current evaluation techniques operate as follows 

in all three courts. Eligible appeals are randomly ass'igned to experimental 

and cont}"ol groups. The IIcontrol ll cases are scrupulously left alone to 

proceed tllrough the estab 1 i shed appe 11 ate process; the lIexperimenta 111 cases 

receive orders to appear (in Rhode Island and Pennsylvania) or invitations (in 

Connecticut). Logs are kept on all cases in both sets. If funding can be 

obtained, rigorous evaluations will eventually be held comparing the two sets 

after enough cases have closed in both of them. Pending such evaluations, any 

conclusions are obviously tentative and subject to change; however, I am 

including some figures as of this date, which indicate that so far the 

~xperimental sets are demonstrating a higher rate of pre-opinion disposition 

than are the control sets, in all three courts. 

Regarding the question of whether such a procedure may encourage the 

filing of more appeals than would otherwise be filed, Rhode Island and 

Connecticut both keep a separate log of IIvolunteerll cases--those in which 

counsel affirmatively ask for conferences; they are granted conferences. To 

date, the number of such cases has been modest and stable, approximately one 

every two months in Connecticut and a total of two so far in Rhode Island. In 

Pennsyl vani a, no "vo 1 unteer" cases are accepted for confe'rences and no log has 

, been kept of requests. 

In Rhode Island, 99 cases have been assigned to the experimental set but 

conferences have been held in only 50; this makes comparisons witn the other 
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two programs more difficult pending the final evaluations. After Rhode Island 

had agreed upon the procedure, but before ra1dom assignment began, the court 

held conferences on a set of interrelated workers' compensation cases which , 

because they were not randomly selected, are not included in the figures. 

However, those conferences concluded in the settlement of 14 ~f those cases, 

plus 18 related cases pending in the trial courts. This bonanza greatly 

enhanced the court's commitment to the program. 

Since the only difference between the two sets, experimental and control 

is that the cases in the experimental set are exposed to the preargument 

tonference procedure (or, in Connecticut, at least receive invitations to 

conferences), any substantial difference between tile two sets which becomes 

apparent over time may be attributed to it. For this reason, we are on the 

such developments as increased withdrawals, dismissals, and 

longer) average filing times as well as straightforward 

lookout for 
~, 

shorter (or 

settlements. 

, 

p 1men a an control sets are meant to be equal Note that although the ex er' t 1 d 

in number, they shift with time. This is due primarily to consolidations. It 

also occurs occasionally that a control case is closely related to an 

experimental one, which results in its being reclassified as experimental. 

Operating a conference program in this experimental fashion entails a good 

deal of IIhousekeeping" work to add cases to keep the sets as nearly equal as 

possible. The dividends from such a rigorous evaluation are well worth the 

effort, however. 
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The Figures So Far 

Operating since 

Total Ex. 

Total C. 

Total Settled 
or Withdr a'lm 

Ex. 
C. 

(difference) 

Dismissed pdor 
to Submission 

Ex. 
C. 

Other Dispositions 

Ex. 
C. 

Submitted on Merits 

Ex. 
C. 

No Disposition yet 

Ex. 
C. 

Volunteers 

PA 

May 1979 

274 

271 

69 (24.5%) 
21 (7.8%) 

(16.7%) 

16 (5.6%) 
25 (9.3%) 

0, 
a 

2 
2 

187 
223 

.-

8-5 

CT 

Dec. 1978 

277 

276 

81 (29.2%) 
51 (18.4%) 

(10 .8%) 

16 (5.7%) 
10 (3.6%) 

a 
a 

63 
67 

117 
148 

11 

RI 

Jan. 1979 

50 conferences 
held out of 99 
cases, 
98 

19 
3 

a 
1 

(2 remands) 
o 

80 
94 
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General Comments 

Having taken care to present the currently available objective information 

on these three programs, I wi 11 nO\'I venture to present some subject ive 

observations 9n settlement conferences, based on my involvement with these 

three programs and my discussions with these and other judges (and other 

actors, including attorneys) in settlement conference programs in many 

jurisdictions. 

1. Cast a Wide Net. 

It is a good idea to try to include as many different types of appeals in 

the conference procedure as possible. Everyone,has some opinions as to what 

types of cases are more likely to settle than others, but these opinions tend 

to be based on personal expepience in individual cases. It appears, however, 

that when cases are involved in a formal conference procedure, as one 

settlement judge put it, lithe damndest ,cases settle and the damndest cases 

don't.1I The best way to approach case selection, in my opinion, is to elicit 

from the conference judge a list of, case types he will not accommodate under 

any circumstances (usually criminal appeals and pro se appeals) and then 

randr2 1y assign cases to him from all but the forbidden categories for two or 

three years. After that time some patterns may emerge as to what c'ase types 

are more amenable to settlement in the specific jurisdiction _ or, perhaps, 

that no case types are any more likely than any others. These findings can be 

much more accurately verified, of course, if the assignment procedure is 

established as part of an overall planned evaluation design and an evaluation 

is e~entual1y performed. 

One argument for liberal and random assignment of cases is to avoid the 
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1 d 't those procedures in which the conference charge sometimes leve e agalns 

judge selects the cases for the conferences: it simply cannot be proven that 

sett l,'ng cases that would not otherwise settle~ it is possible that in he i~\ 

,the selection process _ he ,'~ s,'mply exercising a keen instinct for identifying 

those cases which are going to settle anyway. 

2. Avoid Encouraging Appeals. 

This is more easily said than done, of course. Still, some ,measures al"e 

available to discourage turning the preargument settlement conference 

o l'nto a IImagnet" for dilatory appeals or appeals which are filed only procedure 

to obtain the conferences. 

(a) 

(b) 

Exercise random assignment procedures. 

- those in which the Keep track of the rate of IIvolunteet· 1I cases 

attorneys affirmatively request conferences. If the rate climbs, the court 

can consider one or both of two alternatives: discouraging attorneys from 

filing appeals for the sole purpose of obtaining conferences; and making the 

conferences available immediately after trial - perhaps to be presided over by 

the trial judge the same day as the entry of the judgment. 

(c) Do not allow "volunteer ll attorneys to, in effect, force opposing 

counsel to attend the con erences. f "Volunteerll cases should receive 

conferences only if both counsel are willing to participate. 

(d) Keep the meter and the clock running. Payment of costs and fees, as 

well as deadlines for filings, should not be suspended for conferences except 

in very rare and exceptional instances. 

3. Catch the Appeals Eariy. 

One settlement judge has observed that he is beginning to suspect that the 

B-7 

.. ' 

\0 I 

ti rn 

n· 
[f 

'n 
J !J 

!n 
u 

,II 

1J 

[f 

P] 
If \ .. 

U 
n 
n 

In 
I 

n 
n. 

. ~ . . fl 
-""'~.""..~- 0, i~'_~ 

Hon. Harry Spencer 
October 6, 1980 
Page 8 

timing of the conferences is rather important. A case involving large amounts 

of money, if it will settle, will settle at any point in the appeal, since the 

costs of the appeal are small in relation to the money at stake in the 

judgment; but a "small money" appeal, if it will settle, is more likely to 
, 

settle early on before the cost of the appeal has exceeded the amount 

otherwise at stake. 

But Not Too Early. 

Two of thEf courts, Connecticut and Rhode Islana, have observed that they 

seem to encounter some resistance to holding conferences too soon after the 

trial judgment: the appellees don't want to participate. The judges feel that 

the optimum time is from 1-1/2 to 3 months after the judgme~t in most cases. 

In order to reconcile this observation (if true) with the need to avoid undue 

~xpense for transcripts and such prior to the conferences, perhaps the 

conference judge could, in a mandatory ,procedure, permit re-scheduling with a 

brief suspension of transcript preparation, and in an optional procedure (one 

in which counsel are invited, not ordered, to attend) follow-up routinely in 

cases in which the invitations were declined by mailing out subsequent 

invitations after the cooling-off period has elapsed. 

4. Use a Jud~ 

The conferences should be presided over by a judge - retired trial judge, 

retired appellate judge, sitting appellate judge - rather than a layman or 

attorney, for at least three reasons: 

(a) It looks better to the clients if a judge is involved: his presence 

avoids connotations of shadiness and back room "deals" \'1hich might otherwise 

arise in the minds of the clients if no judge were involved. 

B-8 
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(b) It puts the stamp of legitimacy on post-judgment settlements in the 

perception of the attorneys. By le~IJing his nqme and reputation to the 

procedure, the judge is reminding the attorneys that.it is respectable and 

professional to discuss settlement after trial, after someone has lost and 

someone has v/On. This may in time carryover to those cases in vJhich formal 

conferences are not held. 

(c) A judge, generally speaking~ is more likely to be able to exercise 

restraint in exploring the possibility of settlement than a non-judge, since 

he will feel less compulsion to justify his paycheck by producing the highest 

possible number of settlements. It;s important that the attorneys and 

litigants not feel that they have been tricked or railroaded into settling, or 

their resentment could undermine the program. 

5. The Court Must Maintain "Ownership" of the Program. 

Pre argument settlement conferences by their very nature are heavily 

dependent for their success on the personalities of the judges who conduct 

them. This carr'ies with it a danger that the program may become so closely 

identified with that person that when he or she goes! it goes. To avoid this 

very real threat, the appellate court· needs continually to be aware of and 

interested in the procedure, even if (as in the majority of programs) the 

individual conferences are kept confidential. This can be done in at least 

two ways: (a) The court can include statistics on preargument conferences in 

its regular statistical reports, much like those presented above; and (b) as 

judges retire from the appellate c~~_rt; they can step into the job of 

sed' "'lent judge on a per diem basis. 
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6. Follow Up the Conference. 

In the three settlement conferences being examined, it has developed that 

the judges conducting them have come increasingly to -employ some follm'l-up 

procedures - telephoning attorne~s, writing letters to remind them, scheduling 

subsequent conferences. Otherwise, it appears that very promising 

negotiations can be lost in the subsequent turmoil of law pract-lce. In this 

as in so many other areas, it is Utlt'ealistic to rely too heavi1y on counsel to 

pursue efficiently on t elr _ ~ h " own the resultc desl"red by the court. 

7. Involve the Clients. 

It is becoming increasingly apparent that, \'Ihile it may not be advisable 

to have the clients present during all negotiations, it is often crucial that 

they be kept informed and involved. In Connecticut, the settlement judge 

tries whenever possible to have all the clients present in an anteroom so that 

they may be consulted \'Ihen necessary. He reports that on more than one 

occasion the clients in the anteroom have been able to settle cases thai the 

attorneys in the conference room could not. In all cases, it appears that 

involving the c1ients in some degree enhances the likelihood of settlement. 

8. Look for Dividends in the Trial Courts. 

It is not unusual for a settlement in the appellate court to produce, or 

to require as a pre-condition, the settlement of one or more cases pending in 

the trial court. Any evaluation design should be crafted to capture data on 

this, since such additional settlements are obviously beneficial to both 

levels of courts and shou1d be taken into account in assessing the value of 

the program. 

8-10 
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9. The Settlement Judge Should Be Wary of Drafting the Settlement Document. 

While the settlement judge should of course participate so far as he 

tactfully can in developing the formula for a given ~ettlement, he should 

leave the drafting of the final dccument (usually a stipulation to be filed by 

all parties in the tr~al court) to counsel; that way) if the document should 

later turn out to have unfortunate consequences for anyone involved, the 

counsel can only blame themselves and not the judae, or by extension the 

conference program. 

10. Evaluation is Extremely Valuable. 

The three programs in Connecticut, Rhode Island, and Pennsylvania are 

being conducted as controlled scientific experiments. They were designed at 

the very outset to be run in such a way that eventuany they could be 

subjected to a most rigorous empirical evaluation. While the funding for 

these final evaluations has yet to be obtained and therefore the evaluations 

are currently in a state of some uncertainty, the developments so far leave no 

doubt that empirical evaluation is an invaluable asset for any court employing 

an innovative procedure such as preargument settlement conferences. I have 

submitted an article to the 1980 issue of the Appellate Court Administration 

Review which discusses the advantages of empirical evaluation. I will 

summarize them briefly: 

(a) Evaluation tells us whether a program works. Courts must begin to 

adopt an experimental attitude towards reforms. Evaluations are necessary to 

inform them of the results of their programs. 

(b) Evaluations prot~ct successful p~ograms from ,legislative budget 

cuts. An empirical evaluation, performed by an objective professional, which 
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sets forth the sum total productivity of a successful program, is a powerful 

defense ~gainst a misguided attack of Proposition Thirteen fever. 

(c) Evaluations may suggest how reforms can be improved. For ex~mple, an 

evaluation may reveal whether in the jurisdiction in question there is some 

clearly idemtifiable category of case which is more susceptible to settlement 

than others; if so, the program can be modified to include ~ higher proportion 

of such cases. Two of the settlement conference programs being conducted as 

controlled scientific experiments are just now beginning to suggest that there 

may be a IIcooling off" period after trial court judgment that affects the 

likelihood of settlement in many cases~ 

(d) Evaluations help provide reforms with the longevity necessary for 

success. Too many reforms perish for the lack of time to work out the bugs in 

the original deSigns. If evaluation techniques are installed at the beginning 

of a settlement conference and a target number of experimental and control 

cases is agreed upon at that time, the program is more likely to continue 

until that number is achieved despite the discouraging difficulties which 

often beset new approaches. One such difficulty discussed above which an 

evaluation may surmount, by supplying stamina to the program, is the departure 

of a settlement judge. 

(e) Evaluations may help to provide information and inSights regarding 

the appellate process generally. For example, in a controlled experiment the 

evaluation may provide new and useful information on the cases in the 

11. Settlement Conferences Are Not Dishonest. 

From time to time I notice tnat a judge may receive the proposal of an 
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appellate preargument settlement with inchoate distaste, rather as if it were 

a suggestion to do something unethical. This response, I have concluded, 

springs from noble motives. Many judges feel that the only really honest way 

to dispose of an appeal is to write an opinion on it like an honest person; 

any other procedure is regarded as somehow cheating or cutting corners. To 

this I respond that we must all bear in mind the principle of "case or 

controversy". Litigation that was indeed a genuine case-or-controversy at the 

trial level may no longer be so at the appellate level; tempers may have 

cooled, external factors changed it is even possibl~ that the trial may have 

resulted in a just verdict. But many appeals are doggedly pursuea out of 

wounded pride, confusion, ignorance, or embarrassment. I maintain that if an 

appeal can be settled without undue expense, delay, effort or coercion, it 

should be, and there is no dishonesty in trying to achieve that; indeed, it 

may be a disservice to all the ends of appellate justice not to try to do so. 

I hope this information and these observations are useful. 

MJH: ddm/m~'1p 

cc: Edward McConnell' 
Sam Conti 
John Greacen 
Jerry Goldman 
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Sincerely, 

Michael J. Hudson 
PrOject Director 
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Th.e St. Louis Method: 
A Court's Response·to the Flood of Appeals 

by Robert D. St. Vrain and Michael Hudson 

f.
"'[ In November of 1970 the people 

of the State of Missouri approved a 
constitutional amendment that 

[

_'.' restructured the appellate courts of 
the state. The Supreme Court was 
given very limited original appellate 
jurisdiction and the intermediate 

f· courts were given general appellate 
t jurisdiction over the state's rapidly 

growing appellate caseload. I The 

f
· - amendment became effective on 
.: January 1, 1972, and after seven 

years of growth, change, and ex
perimentation certain lessons have 
been learned for the improved [ 

[i 

r 
, f'( 

~, 

[J 

operation of an appellate court. 
The challenge that confronted the 

Missouri Court of Appeals, St. 
Louis District in January 1972 was 
to adapt from being a seven-judge 
court with limited civil jurisdiction, 
no felony criminal jurisdiction, and 
a manageable, current caseload to 
being a court of general appellate 
jurisdiction with a much larger and 
more complex caseload.' The court 
experienced an immediate 60 
percent increase in new filings 
during 1972 and an additional 37 
percent increase during 1973. fl As the caseload continued to 

U 2:rOW after the implementation of 
~he new amendment the court's 

01 initial reaction was fairly typical-a 
j request for more judges and support 

staff to handle the burgeoning work 
load and to reduce the ever-longer 
period cases remained on appea\.) 
By the fall of 1974 the court had 
grown to }O judges.' In addition to 
an individual law clerk for each 
judge, the court had added a small 
central research stafr (four at
torneys and a director) to prepare 
prehearing reports to expedite 

n 
[J 

o 
appeal<;. 

.... . .. ' 

When the court experienced 
another 31 percent 'increase in ne'Y 
filings during 1975-76 the judges 
began to consider alternatives to the 
"more judges-more staff" ap
proach to handling the appellate 
crunch. Because of the fortunate 
confluence of three crucial factors 
the St. Louis District was able to 
initiate . certain changes in the 
court's operation that subsequently 
reduced the time span on appeal and 
made a more efficient appellate 
operation. 

The three underlying factors that 
enabled the court to successfully 
implement changes were 1) a chief. 
judge who was interested in the 
basic administration of the court 
and who provided the impetus for 
change; 2) a majority of the judges 
who were receptive to and sup
portive of new techniques and 
procedures; and 3) professional 
staff who could manage a revamped 
operation and, by performing 
appropriate delegated functions, 
could minimize the judges' time 
spent in nonjudicial activity. In 
retrospect, it is easy to realize why 
these background conditions aided 
success. Without a chief judge to 
provide the necessary leadership and 
impetus, without a majority of the 
judges who do not oppose and who 
are willing to experiment and ac
tively participate in the im
plementation of new procedures, 
and without a professional staff to 
manage the administrative detail 
and the liaison with the bar when 
new techniques are adopted, the 
chances for successfully im
plementing changes in rules, 
customs, ancl procedures will be 
quite limited. 

C-l 

When Judge Gerald M. Smith 
became chief judge in 1975 he 
initiated a comprel1ensive examina
tion of the entire appellate process 
in Missouri with particular attention 
directed to the problems con
fronting the St. Louis District.' He 
insisted on first analyzing and 
defining the problems confronting 
the court before attempting to 
impose "solutions!' Any changes 
were to be designed to meet specific 
problems. The other judges also 
realized that the traditional methods 
of case processing and disposition 
were not getting the job done in a 
timely manner. A majority of the 
judges were not only willing to 
experiment with suggested new 
approaches but many actively 
participated in the frank discussions 
that took place. They· made 
numerous suggestions based on 
topics that had been presented at 
appellate seminars that they had 
attended. The initiation of a set
tlement conference is one example 
of a new procedure that was 
developed as a result of Judge 
Joseph Stewart's participation in 
the pla·nning of new court proce
dures dudng this period. 

The basic strategy adopted by the 
court in 1976 was ajoint program of 
affirmative case management and of 
caSe di ffcrentiation. The court 
decided to switch from being a 
passive entity that allowed the 
attorneys largely to determine the 
speed at which a case progressed (or 
lagged) to a managed operation that 
actively monitored its caseload and 
enforced time frames for various 
appellate actions.6 The court also 
expanded its traditional, singular 
method of case disposition (reeord, 
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briefs, argument, and full opinion) 
by establishing three addtional 
alternative methods for disposition. 

The accelerated docket was the 
first significant attempt at case 
differentiation and "fast-trackino " o 

of selected cases. With the size and 
d,iversity of its caseload the court 
decided that a substantial portion of 
the docket could probably be ex
pedited by initiating certain 
procedural changes in the 
presubmission process. Existing 
Missouri Rules of Court limited the 
scope of the changes that could be 
implemented, but within the existing 
framework there was enough flexi
bility to alter traditional docketing 
techniques.' After the respondent's 
(appellee's) brief is filed a case is 
referred to one of the three judges in 
the Accelerated Division. This one
judge initial screening does not 
involve any determinanon· of the 
merits of·the case but rather is an 
assessment of the apparent degree 
of difficulty that the case poses for 
resolution. If there are limited issues 

-.... 

(three or less), if the case is not 
factually or legally complex, if no 
novel questions of law or fact arc 
presented that might have 
significant precedential value, then 
the case is placed on the accelerate:u 
docket for expedited dispo~!tion" 
The attorrleys are notified of the 
court's screening and placement of 
the case on the accelerated docket. 
Condensed oral argument (10 
minutes per side) is available if a 
party requests argument within 10 
days after notification. If no request 
is received the court takes the case 
under submission on the briefs at its 
convenience. 

Initially the court hoped that 40 
to 45 percent of all cases screened 
might be placed on the accelerated 
docket. For the past three years 54 
percent of all cases screened, which 
is all fully briefed cases, have been 
placed on the accelerated docket. 
The breakdown of these cases has 
consistently remained 65 to 70 
percent criminal and 30 to 35 
percent civil.9 Twenty-two percent 

of the cases screened have requested 
oral argument-48 percent of the 
civil cases, and 12 percent of the 
criminal c:.<scs., o One division (three 
judGes) handles the accelerated 
docket. The remmmng three 
divisions of the court concentrate on 
the regular or non accelerated cases 
that involve more complex issues 
and frequently have extensive 
records for review. 

The effect of the accelerated 
docket on disposition time has been 
to reduce the period on appeal 
(notice of appeal to opinion) for 
accelerated cases to 12 months. 
Regular cases now average ap~ 

proximately 18 months on appeal 
with a composite average of all cases 
on appeal presently at 15.4 months. 
Before the initiation of the ac
celerated docket the appeal time 
span exceeded 20 months. 

A second innovative procedure. 
initiated in the fall of 1976, was an 
appellate settlement conference. 
Through the efforts of Judge 
Joseph Stewart the St. Louis 
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r District was the first appellate court 
in the state and one of the earlier 

r' courts in the midvrest to try such an 
l alternative method of case disposi

tion. 
A great deal has been written. 

both pro and con, t)n settlement 
conferences in the past year. There 
are many variations on how a 

{ settlement conference can or should 
l be run. The hallmarks of the 

procedure in the St. Louis District: 

r ·~ 1) the settlement conference is run 
_ by an active judge on the court; 2) 

the entire procedure is both con-

f·', fidential and totally voluntary; 3) 
the process is selective but there are 
no predetermined conditions set by 

f
··· the court; 4) the conferences are 

held as early in the appellate process 
as possible;1I 5) no legal research is 

f
. done prior to the conference; 6) 

appellate filing schedules are not 
automatically delayed pending 
completion of the negotiations. I

' 

f..
.. Judge Stewart devotes one full 

day each· week to holding con
ferences. He and his secretary 

[
devote a great deal of additional 
time scheduling con ferences. 
contacting attorneys and court 

1
'.' reporters, '~md followup after a 
. conference has been held until some 

decision is made by the parties. In 

f
' two and one-half years he has held 

more than 400 conferences. He has 
obtained more than 130 settlements 

[ 
with approximately 40 cases pen
ding. Judge Stewart has consistently 
achieved a settlement ratio of one
third of the cases in which con-

f"l ferences are held. Ll The response from the practicing 
bar has been overwhelmingly sup

r!; portive and cooperative. This is due 
l' largely to the appro'.lch that Judge 

Stewart has followed. Even in cases 
where settlements are not reached 

rii' the attorneys have welcomed the 
L opportunity to meet and informally 

discuss the case and the issues in-

[
'.:!! volved. An unmeasured arld largely 
_ unappredated result of the set

tlement conference in cases that do 
'Ji [-j not settle is better issue delineation 
1, j and more concise and precise 
! briefs. I] I fJ 1979 

I 
i 

A third clement of the court'~ 
approach to managing its work load 
is a series of new procedures 
utilizing the staff to monitor each 
phase of the appellate process. The 
research stuff has been assigned the 
duty of screening all transcripts and 
appellants' briefs for minimal 
compliance with governing court 
rules. By implementing such 
screening steps throughout the 
appellate process the court has been 
able to "short-circuit" a number of 
defective cases before submission. 
In some instances, the defect, such 
as a poorly drafted brief. can be 
corrected and the case can proceed 
to submission. In other instances, 
the defect is jurisdictional and the 
appeal must be dismissed. 

A fourth device has been the 
institution of monthly dismissal 
dockets. A senior staff attorney is 
responsible for reviewing the status 
of all pending cases both civil and 
criminal. Those cases that are 
seriously delinquent or have some 
other unresolved problem are placed 
on the monthly dismissal docket. 
Attorneys and parties are notified of 
the impending dismissal. Only a 
personal appearance with ample 
assurances that the problem has 
been or shortly will be corrected wiII 
get the case removed from the 
dismissal docket. 

The success of the dismissal 
dockets depends on accurate 
monitoring, a consistent policy by 
the court of enforcing the rules. and 
the resulting realization by attorneys 
that letting cases become delinquent 
is not \vorth the inconvenience, 
embarrassment, and possible mal
practice claims that may result. 
"Dead WOOfI" cases are cleared 
from the docket. Problem cases are 
pinpointed and an attempt is made 
to resolve the problem quickly and 
minimize any further delays in the 
appellate process. Attorneys soon 
learn that a case must be timely 
perfected. 14 

A recent spin off from the 
criminal dismissal docket has been a 
monthly appeal and bond dod,et. In 
a limited number of criminal cases 
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the defend~.;,t is admitted to bail 
pending apJll':al. In the past. no 
supervision or restrictions have been 
placed on such individuals while 
their case remained on appeal. 
Individuals admitted to bail are now 
required to periodically report to the 
marshal of the court and verify his 
or .her current address. Failure to 
report results in a bond forfeiture 
and may result in the immediate 
dismissal of the appeal. 

While the accelerated docket, 
settlement c;onfet'.ence, screening 
procedures. and dismissal dockets 
have all cO'ntributed to the reduction 
of case time on appeal before the 
Eastern District in Missouri, no one 
procedure or technique is "The 
Answer" to meeting the appellate 
crunch. The solution to the 
multitude of problems confronting 
appellate courts today really lies in 
the process or appro<!.ch used by the 
court in handling its caseload. 

Appellate courts are frequently 
referred. [0 as "hot" courts if the 
judges read the briefs before oral· 
argument or "cold" courts if they 
do not. A far more important and 
appropriate terminology might be 
"open" for those courts that remain 
flexible, open to valid criticism, and 
willing to try new approaches to 
caseload and operational problems, 
and "closed" for those courts that 
continue to function in the same 
way they did before the swelling of 
appellate work loads and that refuse 
to adapt to changing circumstances_ 

FOOTNOTES 

'Th~ thrce separate inlermedi:lle appellate 
courl~ were rormally con<,ohdated inttl one 
cOUrt loilling in a:; many distrit:t~ as the 
legislature created. The lilate i, pr~"iel1lly 

di\'id~d into three geogn,phkal di'lrit:l~ Ihat 
conlinue 10 function independcntly. 

'In a subseqllclII COfhlituti(1I1nl nmend· 
lIlent, whidl beL';lnH: effc('ti'·L' Oil hnll'lI)' 2. 
1979, the: three di,triets of tlie COllrl of, 
Appc<lh \\Crl' re:llalllcu the Emtcrn (forlllcrly 
SI. LOlli,). \\'c\tcrn (formcrly I-:un,a, City) 
lind Southern (formcrly Springfield) 
m,trie:t,. 

Jl n the: 1<)7-1·1975 Ihe a\'crag~' timc :t ~'a,c 

rcm:tillcd on ;IPPc;11 \Ia,::! I Ilwllths. 
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·T ..... o additional judges were :\dded to the 
court in 1977. The court presently consists of 
12 aClive judges and one senior judge and is 
dh'ided into four uivisions. 

'A complete set of new appellate rules that 
would strearilline the appellate process was 
prepared and submitted to the Missouri 
Supreme Cour, in October 1976 by Judge 

Smilh. 

'The most sensitive time frame in the entire 
appellate process was addressed by the 
Supreme Courl for Ihe first time in April 
1976 when a monchly report on cases under 
submission by each appellate judge was 
required. The suggested norm was to issue 
cases within 120 days of submission. 

'Appellants are allowed 60 days to file 
brjef~. Respondents are allowed 30 days. 

'While iI may be said that the cases placed 
on the accelerated docht are those that 
appear to be straightforward. this is not the 
same thing as saying Ihat they are always 
easy. For e:<ample, an appropriate case might 
be. one in which tht:: only issue on appeal is a 
que,don of prejudicial comment during trial. 
Sueh an appeal may be very hard to -;ledde 

ROBERT D. ST. VRAIN is an at· 
tor~ey and is the clerk of the ,Missouri 
Court of Appeals. Eastern District. He 
is currently 0 memher of the 
Executive Committee of the National 
Conference oj AppeIIatc Court Clerks. 
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and al the same time gain nothing from 
ex!endcd oral argument. 

• A substantial portion of tltis criminal 
caseload consists of postconviction rem~dy 
appeals that lechnically are civil actio/ls in 
Missouri. 

IOThe court has encountered no signilicanl 
resiscance 10 placing criminal as well as civil 
cases on the acceleraled docket. 

"Conferences are hcid early' in Ihe ap
pellate proceedings for several reasons: I) it 
affords the opportunity to obviate 
preparation of the Iranseript and briefs. 
which would save the parties money and the 
appellate systems time and effort. and may 
operate to encourage settlement; 2) it in
creases the likelihood of obtaining par
ticipation of all concerned. before counsel 
have been substituted or parties have moved; 
3) it avoids possible distractions by laler-. 
discovered points of law. Regarding this la,t 
point. Judge Stewart has expressed the 
opinion that mo~t cases that settle do nOI 
settle on the law involved but on other 
factors. 

"While Judge Stewart has the authority 10 

C-4 

suspend preparation of a transcript for a 
timt', Cllre is taken to avoid unduly tempting 
attorneys to usc the conferences to delay, 

"The national Appellate Justice Im
provement Projecl. funded by LEAA and 
conducled by Ihe Naiional Center for Slate 
COUrts, has recently design.::d and im
plemented two appellate selllement con
ferences in Connecticut and Rhode Island 
that borrowed heavily from the St. Louis 
procedure. These conferences are being 
conducted as controlled scienlific ex
~criments so that when they are statistically 
e\'aluated. somelime wilhin Ihe next two 
years. it should be possible 10 determine 
empirically and with considerable accuracy 
whether and 10 what degree the appellate 
settlement conferences reduce Ihe caseload. 
and perhaps even whether some types of cases 
are more likely to benefit from the 
procedures than others. 

"A similar dismissal docket has been 
implemented in Connecticut as a second 
national Appellate Justice lmpro\'ement 
Project demonstration program in that state; 
it also will be statislically evalu(lt.:d. 

Appellate Court Administration Review 
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APPENDIX D 

Vermont Supreme Court: Description of 
Case Processing and Transcript Production 

~ 

L" 'S:.i 
- (I 

(.' it 

[J 

U 

fJ 
[.1 

[J 

(] 

["f 

fl 
[J 

Case Processing 

Vermont Supreme Court: Description of 
Case Processing and Transcript Production 

Notice of Appeal (NOA) must be filed with the trial court or agency within 

thirty days of final judgment. Transcripts must be ordered within thirty days 

ofclle NOA. When the appellant is informed of the estimated transcript cost, 

he or she must pay a 50% deposit to the trial court; the trial clerk of court 

immediately sends this money to the court reporter. 

Upon receipt of a completed record (excluding transcript), the Supreme 

Court Deputy Clerk's Office dockets the case and notifies the attorneys or pro 

se litigants. The appealing party then has ten days in which to deliver a 

"printed case" which consists of 12 copies of those portions of the record 

that he or she considers relevant. 

Court reporters deliver transcripts to the trial clerk of court who 

collects remaining costs, from attorneys, pays the reporters and informs the 

Supreme Court of its completion. The Deputy Clerk's Office notifies all 

parties that the appellant brief deadline will be determined according to the 

date of transcript receipt at the trial court (full completion of record). 
.' 

, 
The appellant's brief is due within thirty days of full record 

completion. The appellee's brief must be submitted within twenty-onl~ days of 
'f 
.I 

receiving the appellant's brief. An optional closing brief is due flen days 
,,/ 
// 

after service of the appellee's brief. If any brief deadlines are/missed, 

cases are listed on a "progress'calendar" which is reviewed by the justices 

o 
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during the following term. A tardy party is notified that action must be 

taken within thirty days. Parties may agree by stipulation to continue a case 

upon an extension granted by the Supreme Court; the majority of such 

extensions are granted. 

Once all briefs are submitted, the case is listed for oral argument during 

the next term or the one after that. The court,hears three cases each day 

approximately ftve days a week for fiye three-week terms per year.' Each side 

is allowed thirty minutes oral argument; parties occasionally exceed that time 

limit (especially in pro'se cases if briefs are poor and justices depend upon 

hearings for case information). 

Vermont has a mixed "hot" and IIco1d" court; some justices read the briefs 

before hearing the case while others wait until afterwards. The court holds a 

private conference immediately following every hearing during which each 

justice states a tentative decision. Opinion writing is a~signed by 

rotation,l unless a justice expresses preference for a case whose issues are 

his specialty. In general, opinions are expected to be completed by the first 

day of the next term; however, complex cases often take longer. 

The Deputy Clerk's Office informs the attorneys, parties, and press of the 

date of opinion handown. Slip opinions (copies of original opinions) are sent 

to Vermont judges and subscribers five or six times a year. Opinions are 

published under open bid contracts and are also sold to national publishing 

and automated legal research firms. 

1If a judge is assigned a pro curiam opinion, he also accepts the next 
full opinion. 
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Transcript ProdUction 

Attorneys must order
2 

transcripts within 30 days of Notice of 

Appeal. While entire transcripts may be requested automatically, partial 

transcripts must be agreed upon by stipulation between parties and 

approved by the court. Appellants pay 50% of the estimated cost to the 

trial clerk of court who forwards the money to the court reporter. 

Court reporters are expected to complete transcripts within 60 days 

of receipt of the 50% deposit. (They are not allowed to do any free 

lance work while appellate transcripts are due.) The reporters send 

monthly reports that include the following information to assignment 
supervisors: 

a. dates of transcript orders, 

b. dates of deposits, 

c. estimated number of folios 3 or.dered, and 
d. number of folios completed. 

If a supervisor decides that a reporter's transcript load is 

excessive or that transcripts are overdue, she will take the reporter out 
of court. 

When court reporters complete transcripts, they deliver them to the 

trial court clerk1s office where remaining costs are collected. Court 

reporters charge the appellant 50¢ per original folio (approximately 

2Requests are currently made by letter however the court 
administrator's office is developing a~ order f~rm. 

3Two and one-half f~lios approximately equal one page. 
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$1.25 per page) and charge other parties 25¢ per C0'\yY folio 

(approximately 63¢ per page. The appellant must submit the original 

transcript to the Supreme Court at oral argument. 

The Vermont courts employ 22 court stenographers who, with one 

exception, are trained on stenotype. Assignment supervisors occasionally 

employ free lance stenographers due to absenteeism or transcript 

overload. The courts have established a series of salary increases which 

are granted to reporters ~ho pass a parallel series of certification 

tests conducted by a national association of court reporters. 

The two assignment supervisors report to the Director of Trial Court 

Administration in the court administrator's office. He aids the 

supervisors in determining excessive workload or valid justification for 

tran~cript delay. He may also discuss problems with individual 

reporters. The administrative office is drafting a court reporter's 

procedures manual and is also considering tho feasibility of renting or 

.. t 4 purchasing computer;aided transcription equlpmen • 

Six district courts5 have tape recording equipment; however, only 

one court employs a tralriep co~tt monitor. The administrative office 

hopes to expan e. ._ d th use of audio recording as well as develop court 

monitor certification and procedures similar to the court stenographer 

policies. The court reporters have pot expressed any untted opposition 

to the introduction of sound recording. 

4Current state workload is app~oximately 2,500 pag~s per month~ 

SHearing rooms at the state hospital and a special needs school are 
also equipped with tape recorders. ~ 
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Since the court reporter staff has been upgraded by certification 

incentives~ the administrative office has experienced little difficulty 

in maintaining timely transcript production or resolving specific 

problems. The Director of Trial Court Administration attributes this 

success to a small, competent, and cooperative staff. Conflicts have 

occurred, however, when reporters who have moved out of state refuse to 

transcribe notes that are several years old. The administrative office 

is conSidering bonding reporters and also is promoting a note reading 

course at a local stenographer school to alleviate such ~~Gblems. 
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